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..   •   JUDGtES      "       ■■ 

COURTS  REPORTED  DURING  THE  PERIOD  COVERED  BY  THIS  VOLUME. 


V  VAtlTB— <Supreiue  Ju41ioial  Court^ . 

JOHN  A.  PET^3(8,  Cbibf  Justiob. 
isaoouAs  JcsTicBS. 

CH.&1CLE8  W.  Vr.AI/rON.  LDCILIUS  A.  BMBRT. 

WM.  WIRT  VIRGIN.  ENOCH  POSTER. 

ABTBMAS  LIBB£T.  THOMAS  H.  HASKELL. 

w.]f;  wma  WH]i!n:HouaQ 
NEW  HAMPSHQLE— S;apreme  Court. 

CHARTiBB  DOE,  Cms*  Jvsnos. 
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LEWIS  W.  CLARK.  WILLIAM  M.  CHASE. 

.  VEBMONT— Supreme  Court*  . 

.  JONATHAN  BOSS,  Caiir  Juoob. 
amumxt  judqbs. 
RUSSELL  S.  TAPT.  LOVELAND  MUNSON. 

JOHN  W.  ROWELL,  HENRY  R- START. 

JAMES  M.  TTLEH.  LAPORESt  H.  THOMPSON. 

BHODE  ISIiAND-^upreme  Court. 

CHARLES  MATTESON,  Chief  Jdbtiob. 

jbtorit/STlfcEBS.'  GEORGE  a!  WILBUR. 

PARDON  B.  TOJJIKIfiEASX;        HORATIO  iROOEBa' 
WILLIAM  W.  DOUGLA^.'  . 

•I         •' 

CONN^Qipcqi^Tr-Sujpireme  Cotirt  of  ^E^ora. , 

CHARLES  8.  AITDRdWS,  Okhif  iuvnam. 

ABBOOIAXB  JUDOBB. 

BLISHA  CARPENItft;'    '        ^lAVlb  TdRRANCB. 
DWIQHT  LC^ffJOS-*  EDWARD  W.$n,THOUR. 

Jb>E.N^  U  y  .^V,i^I^ArTSuprexn#,  Couxtf 

EDWABp  M.  PAX^I{,,C^Bi;  ^v^9H. 

nSTIOBt. 

JAMES  P.  STERRBn;.  HENRY  W.WJLHAatR 

HENRY  GSi^BlT-  J-  BREWSTEB:  'M«3CqLLUlC 

SILAS  M.CI*Altt.*..  "     JAMES  T.JmQH8;^ 

"  CHRl6l^PBBR  Q^YDRA^* 

iQiuUUledJtme  11,1891.  'Term  expired  June  8, 1891. 

iQoBUfled  AngQBt  0, 1891.  *  Died  November  81,  1891. 

*Qntaifled  Decemtier  1, 1891. 
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NEW  JEBSEY— Cotirt  of  Erz^brcand  Appeals. 

ALEXAin)ER  T.  McGILL,  Chancbllob. 

MERCER  BEABLE7,  Chief  Justicb. 

jvmcas.  ■  .  .      . 

DAVID  A.  DEPUE.  MANNING  W.  KNAPP. 
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<in>OBs.        •  ■ 
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Court  of  COumoery. 

ALEXANDER  T.  McOILL,  Cbanobllob. 

TIOB^HAirOBLLOSg. 

ABRAHAM  V.  VAN  FLBfiT.       HENRY  C.  PITNET. 
JOHN  T.  BIRD.  ROBERT  8.  GREEN. 

-    •  f. 

Supreme  Court.' 

MERCER  BEASLEY,  Chibt  JtrsTiOB.       '  ' 

A.8SOCIA.TE  JUSTICES. 

DAVID  A.  DEPGE.  MANNING  M.  KNAPP. 

BENNETT  VAN  8YCKEL.  JONATHAN  DIXON. 

EDWARD  W.  SCUDDER.  ALFRED  REED. 

WILLIAM  J.  MAGIE.  CHARLES  G.  GARRISOS, 

Prerogative  Court. 

ALEXANDER  T.  McGILL,  Obdinabt. 

_^  TICB-OKDIinBT.  ■       ' 

ABRAHAM  V.  VAN  FLEET. 

DELAWASE— Court  of  Errors  and  Appeals. 

WILLARD  SAULSBURY,  C^AXCBIAOB. 
JOSEPH  P.  COMEGYS,  Chibf  Jdsticb. 

ABSOCIATB  fXTSTIC;^      ^^ 

IGNATIUS  O.  GRtTBB:  ^   -   ''      'jOK^W.tiOVStOV.' 
.,,  CHARLES  M.  COLLEN. 

Court  of  Chanceiy. 

WILLARD  8AULSBURY,  Chanobllob. 

MABYIiANI>-^ourt  of  Appeals. 
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J.  k.  ROBINSON.  OLIVER  MILLER.     , 

WILLIAM  S.  BRYAJI.  JAMES  MoSjaERRf. 

DAVID  FOWLER. 
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COURT  RULES. 


COUBT  OF  CHAirCEBT  OF  NEW  JEBSET. 


Bale  No.  286.  Rule  59  is  hereby  amended 
by  striking  out  the  words  "residing  In  this 
■tate,"  after  the  words  "not  more  remote 
than  a  brother. " 

Bale  No.  237.  Rule  60  is  hereby  amended 
80  as  to  read  as  follows :  "  No  decree  pro 
eonfeaso  shall  be  taken  against  an  absent 
defendant,  who  has  not  appeared  or  been 
served  with  process  of  subpcena,  unless  it 
shall  appear  by  proof  that  the  notice  pre- 
■cribed  by  the  fifty-eighth  rale  has  been 
served  personally  upon  him,  or  that  it  has 
been  published,  and  also  mailed,  in  the 
manner  required  by  law,  or  unless  it  shall 
appear  by  the  affidavit  of  the  complainant 
or  bis  solicitor,  or  the  person  actually  in- 
trasted  with  the  management  and  con- 
duct of  the  suit,  that  inquiry  has  been 
made  in  good  faith,  and  without  success, 
for  the  post  office  address  of  such  defend- 

22  ATL. 

tT)» 


ant, in  the  manner  required  by  these  rules, 
and  in  such  other  manner  as  the  Affiant 
supposed  would  probably  give  Infurma- 
tion  thereof  if  the  samecould  be  had.  And 
in  a  salt  for  divorce  the  affidavit  shall  be 
made  by  the  complainant  or  his  solicitor, 
and  shall  fully  specify  the  inquiry  made, 
of  what  persons,  and  in  what  manner  it 
was  made,  so  that  by  the  facts  stated  In 
such  affidavit  it  may  appear  that  the  in- 
quiry has  been  of  the  character  intended 
not  only  by  the  letter,  but  also  by  the 
spirit,  of  rule  69. " 
[Promulgated  February  8, 1891.] 


For  mlee  22S  and  228  of  the  ooart  of  chancery, 
see  8  Atl.  Bep.  iii. ;  for  rules  224-238  of  the 
court  of  chanceiy,  see  0  Atl.  Rep.  Hi. ;  for  rule 
280  of  the  court  of  chancery,  see  U  Atl.  Rep.  ill. ; 
for  rules  284  and  885  of  the  court  of  chancery,  see 
21  Atl.  Rep.  V. 
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Stats  v.  STncrsi.. 


(Court  of  Appeals  of  Ma/ryUmA.   June  18, 1891.) 

LiQUOB  lilCINSB— BbBWSBS  AND  D1BTIU.BB8. 

Acts  Md.  1890,  c.  S4S,  relating  to  liquor 
licenses  in  the  city  of  Baltimore,  excepts  from  its 
jprovi^ons  sales  "by  the  malcer,  brewer,  or  distill- 
er thereof,  not  to  be  drunk  on  the  premises." 
Section  L  declares  that  distiUers  and  brewers 
shall  not  sell  liquor  "in  less  quantities  than  un- 
broten  packages,  or  less  than  paokagea  of  one 
gallon  each;  and  they  shall  pay  a  license  fee  of 
iaSO  per  annum  for  the  privilege  of  selling  liquors 
as  aforesaid. "  Held,  that  this  requires  a  license 
for  sales  in  unbroken  packages  not  less  than  a 
gallon,  but  only  where  the  liquor  is  to  be  drunk 
on  the  premises. 

Error  to  criminal  court  of  Baltimore 
dty. 

Argued  t>etore  Ai.ybt,  0.  J.,  and  Irving, 
Bbtan.  McSbkrry,  and  Fowler,  JJ. 

Atty.  Gen.  Wbyte,  Bernard  Carter,  and 
Charles  G.  Kerr,  for  appellant.  A.  W. 
Macben  and  Thomas  B.  Cleadlaen,  for  ap- 
pellee. 

BcYAN,  3.  Edward  W.  Stiefei  waa  in- 
dicted in  the  criminal  court  ol  Baltimore. 
The  indictment  charged  that  he,  being  a 
brewer  of  fermented  liquors,  nnlawfulljr 
did  sell  "fermented  liquor  to  Adam  Diet- 
rich in  unbroken  packages, containing  not 
less  than  one  gallon  each,  without  first 
taking  out  a  license  therefor. "  The  court 
sustained  a  demurrer  to  the  indictment, 
and  the  state  has  brought  the  case  to  this 
court  by  petition  In  the  nature  of  a  writ 
of  error.  The  question  to  be  decided  turns 
on  tbe  cODstr notion  of  the  act  of  1890,  c. 
MS.  The  statute  belongs  to  the  class  of 
public  local  laws,  and  is  confined  in  its 
operation  to  the  city  of  Baltimore.  Ita 
leading  object  was  to  mitigate  some  of 
the  evils  connected  with  the  sale  of  iiitnzl- 
cating  liquors.  Long  experience  had 
shown  that  these  were  of  most  frequent 
and  scandalous  occurrence  in  public  drink- 
ing houses.  The  greater  portion  of  the 
-statute  is  directed  to  a  strict  control  and 
supervision  of  these  places,  and  It  requires 
a  careful  scrdtiny  into  the  character  and 
previous  conduct  of  applicants  for  license 
to  retail  spirituous  liquors  therein,  with 
the  purpose  that  none  should  be  licensed 
except  those  who  would  keep  decent  and 
orderly  houses,  and  would  obey  the  laws 
on  the  subject  of  these  sales.  It  was  con- 
«idered  that  the  exaction  of  a  license  fee 
y.22A.no.l — 1 


of  $260  instead  of  $50,  previously  required, 
would  diminish  the  numl>er  of  applica- 
tions, or  keep  the  traffic  out  uf  the  bands 
of  objectionable  persons.  At  all  events. 
the  legislature  saw  fit  to  increase  the 
charge  for  licenses,  with  the  expectation 
that  it  would  in  some  way  promote  the 
g^eneral  policy  of  lessening  the  evils  in 
question.  Three-fourths  of  the  money  de- 
rived from  them  were  granted  to  the  city 
of  Baltimore;  but  it  cannot  be  supposed 
that  this  pecuniary  benefit  to  the  city  was 
one  of  the  cardinal  objects  of  the  law. 
An  examination  of  some  uf  the  features  of 
the  act  will  disclose  more  particularly  Its 
scope  and  effect:  Section  A  enacts  as  fol- 
lows :  "  No  person  shall  sell,  offer  for  sale, 
or  keep  for  sale,  in  the  city  ot  Baltimore, 
any  intoxicating  liquors,  except  as  herein- 
after provided;  but  this  shall  not  apply 
to  sales  made  by  a  person  under  a  provis- 
ion of  law  requiring  him  to  sell  personal 
property,  nor  to  sales  of  liquors  by  whole- 
sale, nor  to  sales  by  the  maker,  brewer,  or 
distiller  thereof,  not  be  drunk  on  the 
premises."  This  section  certainly  exempts 
persons  of  the  descriptions  named  from 
the  operation  ot  the  law,  except  In  the 
single  instance  where  the  liquors  sold  by 
them  are  "  to  be  drunk  on  the  premises. " 
We  shall  see  whether  It  Is  affected  or  mod- 
ified by  subsequent  provisions.  Sections 
B,  C,  and  D  relate  to  the  establishment  of 
A  board  ot  liquor  license  xsommlssioners 
for  Baltimore  city.  Sectitm  B  is  as  fol- 
lows: "Mo  licenses  to  sell  Intoxicating 
liquors,  other  than  by  wholesale  traders, 
distillers,  brewers,  and  rectifiers,  shall  be 
granted  in  the  city  of  Baltimore,  except 
by  said  board,  and  only  to  citizens  of  the 
United  States  of  temperate  habits  and 
good  moral  character,  who  have  complied 
with  the  requisites  of  this  act. "  This  sec- 
tion shows  that  persons  of  the  occupa- 
tions named  are  not  required  to  obtain 
licenses  from  the  board.  It  is  implied 
that  they  must  obtain  them  in  some 
quarter,  but  It  is  not  stated  in  this  section 
under  what  circumstances  they  are  re- 
quired to  have  them.  We  must  obtain 
this  information  elsewhere.  Section  L  is 
the  only  portion  ot  the  statnte  which  re- 
fers to  this  matter.  It  requires  a  license 
in  three  classes  of  rases,  and  in  each  case 
a  tee  ot  $250  must  be  paid.  The  first  class 
is  composed  ot  those  who  have  satisfac- 
torily stood  the  tests  prescribed  for  per- 
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BonH  who  desire  to  Bell  distilled  Hqnors  by 
retail  at  a  botel,  restaurant,  or  such  like 
place.  The  second  consists  ol  bona  tide 
retail  Krucers,  who  wish  to  sell  liquors  In 
unbroken  packages,  or  In  quantities  not 
less  than  a  pint,  and  in  no  case  to  be 
drank  on  their  premises.  Before  consid- 
ering the  third  class  of  persons  to  be  li- 
censed, we  must  notice  that  the  two 
classes  Junt  mentioned  are  composed  of 
persons  who  sell  directly  to  the  consumer; 
and  we  must  also  bear  in  mind  that  sec- 
tion A  exclndea  from  the  operation  of  the 
act  sales  bj  brewers,  unless  made  directly 
to  consume  «  who  are  to  drink  the  same 
on  the  premises.  We  are  now  prepared  to 
examine  this  third  class.  It  is  described 
In  these  wor  Is :  "And  provided,  that  dis- 
tillers, htevi  vn,  wholesale  dealers,  and 
Jobbers  shall  not  be  allowed  or  permitted 
to  sell  distilleit  or  fermented  liquors  in  less 
quantities  th".n  unbroken  packages,  or 
less  than  pack.iges  of  one  gallon  each, and 
that  theyshaM  pay  a  license  fee  of  two 
hundred  and  i\fty  dollars  per  annum  for 
the  privilege  <  f  selling  distilled  and  fer- 
mented liquors  as  aforesaid. "  And  at  the 
close  of  this  se<  tion  it  Is  provided  that  no 
retail  license  shall  be  issued  to  any  distill- 
er or  brewer.  A  strict  grammatical  con- 
struction of  the  clause  ]uBt  quoted  would 
entirely  deprive  It  of  meaning.  It  would 
lead  to  the  result  that  the  persons  named 
were  forbidden  to  sell  in  less  than  un- 
broken packages,  or  In  quantities  less 
than  a  gallon,  and  yet  that  they  shoolu 
pay  a  license  fee  for  the  privilege  of  doing 
the  forbidden  acts.  This  interpretation 
would  be  self-contradictory,  and  would, 
moreover,  be  in  conflict  with  the  last  por- 
tion of  the  section,  which  declares  that  no 
retail  license  shall  be  issued  to  any  distiller 
or  brewer.  We  must  seek  the  meaning  of 
the  clause  by  some  other  method.  Al- 
though these  persons  were  forbidden  to 
sell  in  less  than  unbroken  packages,  or 
packages  less  than  a  gallon,  of  course  it 
was  not  Intended  to  prohibit  sales  in 
packages  of  as  large  or  larger  size ;  and 
the  meaning  is  the  same  as  if  it  had  been 
stated  in  express  terms  that  these  sales 
were  allowed.  The  words  in  the  clause, 
"the  privilege  of  selling  distilled  or  fer- 
mented liquors  as  aforesaid, "  refer  to  and 
designate  the  right  to  sell  in  these  large 
packages,  and  for  this  right  the  license  fee 
is  required  to  be  paid.  But  this  require- 
ment is  subject  to  some  limitation,  as  will 
presently  be  seen.  We  notice  the  words 
"unbroken  packages'*  In  connection  with 
the  business  of  wholesale  dealers,  brewers, 
and  others.  The  phrase  is  of  frequent  oc- 
currence in  the  various  controversies  re- 
specting the  rights  of  importers.  Whole- 
sale dealers  would  very  probably  at  some 
time  import  intoxicating  liquors  in  the 
course  of  their  business,  and  the  legisla- 
ture may  have  had  in  mind  the  right  of  an 
importer  to  sell  an  unbroken  package 
without  being  subject  to  state  taxation, 
by  the  exaction  of  a  license  or  otherwise. 
But  they  knew  that  they  might  tax  the 
importer  for  the  privilege  of  permitting 
persons  to  drink  on  bis  premises  the  liquor 
sold  by  him  in  an  unbroken  package.  It 
is  more  reasonable  to  suppose  that  the  li- 
cense is  required  for  Bometbing  which  the 


state  bad  a  rlgbt  to  tax  and  restrict  than 
for  making  a  sale  with  which  it  had  no 
constitutional  right  to  interfere.  And 
brewers,  distillers,  and  jobbers  are  placed 
by  this  clause  in  the  same  category  as 
wholesale  dealers.  The  act  of  congKss  of 
August,  1890,  has  subjected  to  state  legis- 
lation imported  liquors  In  their  original 
packages;  bat  such  was  not  the  case 
when  the  act  of  assembly  was  passed 
which  we  are  now  considering.  If  we  say 
tbiit  the  license  is  required  for  the  sale  la 
these  packages  only  when  the  liquor  is  to 
be  drunk  on  the  premises,  we  give  full 
effect  to  section  A,  and  we  make  this 
clause  in  harmony  with  all  the  other  por- 
tions of  the  statute,  inasmuch  as  they 
deal  exclusively  with  sales  made  directly 
to  consumers,  and  evidently  regard  them 
as  the  transactions  whicb  required  restric- 
tion and  rigid  control.  On  the  other 
band,  without  the  limitation  that  the 
liquor  Is  to  be  drunk  on  the  premises, 
section  A  is  completely  nullified,  and  the 
distinct  definition  of  the  scope  and  pur- 
pose of  the  act,  therein  made,  is  rendered 
meaningless.  And  we  must  remember 
that  this  definition  Is  declared  at  the  very 
beginning  of  the  act,  for  the  evident  pur- 
pose of  interpreting  and  explaining  all  its 
provisions.  tSome  weight  must  also  be 
given  to  the  consideration  that,  by  the 
traditional  policy  of  the  state,  makers 
and  manufacturers  have  always  been 
exempted  from  the  necessity  of  a  license 
for  the  sale  of  their  own  products.  In 
this  statute  we  see  great  changes  in  tbe 
previous  law,  and  they  are  made  in  lan- 
guage clear,  perspicuous,  and  explicit,  and 
it  is  very  evident  that  their  purpose  was 
to  strike  a  decided  blow  at  an  enormous 
public  evil.  But  it  la  nowhere  Intimated 
that  the  brewing  of  fermented  liquors  was 
regarded  by  the  legislature  as  an  evil 
which  ought  to  be  corrected  and  kept  un- 
der control.  At  most,  the  construction  In 
favor  of  taxing  Ibe  business  of  brewing  Is 
an  uncertain  inference  from  expressions 
of  a  dubious  and  equivocal  character. 
We  cannot  bold  it  to  be  a  sate  exposition 
of  this  statute  that  a  right  recognized  and 
protected  by  legislative  enactments,  time 
out  of  mind,  should  be  taken  away  in  this 
manner.  Upon  tbe  whole,  it  is  our  opin- 
ion that  the  judgment  sustaining  the  de- 
murrer ought  to  be  affirmed 
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FiBHBB  et  al.  T.  DtTDLEY  et  a/..  Supervisors 
of  Election. 

(Court  ctf  Appeal*  of  MairylamA.  June  10, 1891. ) 
ELBOTjoNa — Ballots — Naxks  or  Cahdidatbs. 
Code  Pub.  Qen.  Laws  Kd.  art.  83,  {  188,  pro- 
vides that  election  ballots  shall  be  printed  at  pubUo 
expense,  and  that  thereon  shall  be  printea  the 
names  of  the  several  candidates.  Section  19V 
provides  that  nominations  may  be  made  by  oon- 
ventlons  representing  an  organized  bodywhiohat 
the  last  general  election  cast  1  per  cent,  of  the  en- 
tire vote.  Section  ISO  provides  for  the  certifica- 
tion of  a  nomination  bv  a  convention,  and  for  the 
addition  of  a  party  emolen^.  Section  131  provides 
that  a  candidate  for  office  may  be  nominated 
by  a  veriilod  paper  containing  the  names  of  a  oer- 
tain  nnmber  of  registered  voters.  Beld  that, 
where  s  jiersoa  Is  nominated  by  a  oonventlon  as 
a  party  candidate,  and  by  paper  signatures  and 
afBdavit  as  an  independent  candidate,  the  name 
of  the  person  so  nominated  should  appear  on  the 
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ticket,  not  only  u  a  party  candidate,  bnt  as  ta 
Independent  candidate. 

Appeal  from  Baltimore  city  court. 

Argued  before  Ai.ve;,  C.  J.,  and  Irving, 
Robinson,  Bhtan,  Bbibcoe,  Miller,  Mo- 
Sbebrt,  and  Fqwlkr,  JJ. 

Joseph  Packard,  Jr.,  Cbas.  I.  Bona- 
parte, and  John  C.  Rose,  for  appellunts. 
Win.  S.  Bryan,  Jr.,  and  T.  I.  Cuwpbell.Ior 
appellees. 

Irvino,  J.  By  section  128  of  article  8S  of 
tbe  Code  of  Public  Gtoneral  Laws,  as  en- 
acted by  chapter  538,  page  615,  of  the  Acts 
of  tbe  General  ABsenibly  of  1890,  all  ballots 
to  be  Dsed  and  cast  at  any  election  in  the 
state  are  to  be  printed  and  fnrnisbed  at 
public  expense;  and  upon  those  ballots 
are  to  be  printed  the  names  of  the  several 
candidates,  according  to  directions  given 
in  succeeding  sections  enacted  by  the  same 
act;  and  the  refusal  of  tbe  board  of  super- 
visors of  Baltimore  city  to  place  tbs  name 
of  Edward  Stabler,  Jr.,  as  a  candidate  tor 
tbe  first  ^branch  of  the  city  council  of  Bal- 
timore city  as  an  Independent  candidate 
In  a  separate  place  and  column  other  than 
tbe  column  containing  the  names  of  can- 
didates of  the  Republican  party  has  given 
rise  to  this  proceeding.  The  appellants 
filed  their  petition  in  the  Baltimore  city 
court,  representing  that  Edward  Stabler, 
Jr.,  had  been  nominated  by  more  than  200 
citizens,  iiicinding  the  petitioners,  all  of 
whom  are  registered  voters,  as  an  Inde- 
pendent candidate  tor  the  first  branch  of 
the  city  council  of  Baltimore  city ;  that 
they  are  not  Bepiiblicans,  and  that  they 
have  not  nominated  Mr.  Stabler  because 
he  is  a  Republican,  but  wholly  irrespective 
of  tbe  question  of  political  association ; 
and  that  they  have  requested  that  the 
name  of  Mr.  Stabler  should  be  put  opou 
the  ballot  in  a  different  place  from  the  col- 
umn containing  the  nominations  of  the 
Republican  party,  which  party  had  also 
nominated  Mr.  Stabler  as  a  candidate  for 
the  same  place,  as  the  petitioners  and  oth- 
ers bad  done,  by  a  paper  containing  more 
than  200  names;  but  that  the  supervisors 
of  Election  had  refused  to  comply  with 
their  request,  and  would  not  put  Mr. 
Stabler'snameanywherebutln  the  Repub- 
lican group  and  under  the  Republican  em- 
blem ;  wherefore  the  appellants  ask  for  a 
mandamus  upon  the  supervisors  of  elec- 
tion, compelling  them  to  print  the  name 
of  Mr.  Stabler  on  tbe  official  ballots  in  the 
Independent  group  of  candidates  tor  the 
place  already  mentioned.  The  appellees 
answered,  denying  tbe  right  of  the  peti- 
tioners to  baveMr.  Stabler's  name  printed 
elsewhere  on  the  ballot  than  In  the  Repub- 
lican gn'onp-  The  court  agreed  with  the 
appellees,  and  overruled  tbe  petitioners' 
demurrer  to  the  defendants'  answer,  and 
refused  the  mandamus;  hence  this  appeal, 
which  raises  the  following  questions  un- 
der the  new  election  law:  (1)  If  two  or 
more  political  parties,  or  bodies  of  citizens, 
calling  themselves  by  a  party  name,  nom- 
inate, either  by  conventions,  primary  elec- 
tions, or  nomination  papers,  the  same 
man  as  a  candidate  for  the  same  office,  has 
each  of  tbe  parties  who  nominated  him 
the  right  to  have  his  name  printed  on  tbe 
official  ballots  under  the  name  <A  sncb 


party  and  its  emblem,  if  it  has  selected 
one?  (2)  It  the  same  man  is  nominated  by 
a  political  party,  and  by  a  nomination 
paper,  In  which  no  party  name  is  set  forth, 
have  the  persons  signing  the  nomination 
papers  the  right  to  have  the  name  of'their 
candidate  printed  on  the  official  ballot  In 
another  place  than  under  the  party  name 
and  emblem  of  thepolltlcal  party  by  which 
such  candidate  was  then  nominated?  The 
questions  thus  raised  depend  upon  the 
proper  construction  of  section  131  of  ar- 
ticle 83,  as  enacted  by  the  act  of  1890, 
chapter  638,  page  615,  already  mentioned, 
In  conjunction  with  sections  129  and  130. 
Section  129  provides  that  any  convention, 
as  hereinafter  defined,  held  for  tbe  purpose 
of  making  nominations  to  public  office, 
and  also  registered  voters  to  the  number 
hereinafter  specified,  may  nominate  candi- 
dates for  public  ofllces  to  be  filled  by  elec- 
tion within  the  statb  or  any  parts  there- 
of. A  "convention  "  Is  then  defined,  and  It 
Is  also  declared  In  that  section  that  nom- 
inations may  then  be  made  by  means  of 
primary  elections  without  the  Interven- 
tion of  any  convention.  A  convention  un- 
der this  section  must  represent  au  organ- 
ized body  which  polled  at  the  late  general 
election  at  least  1  per  cent,  of  the  entire 
vote  cast  in  the  state,  county,  ward,  or 
other  division  for  which  the  nomination 
Is  made.  Section  130  provides  how  a  nom- 
ination by  a  convention  or  by  a  primary 
election  shall  be  certified,  and  for  the  ad- 
dition of  a  party  emblem,  and  what  that 
maybe.  Section  131  says:  "A  candidate 
for  public  office  may  be  nominated  other- 
wise than  by  a  convention  or  primary 
election  in  the  manner  following:  A  nom- 
ination paper  containing  the  name  of  the 
candidate  nominated,  his  residence,  and 
the  office  for  which  he  is  nominated,  shall 
be  signed  by  registered  voters "  residing 
within  tbe  political  division  for  which  he 
is  nominated;  and,  stating  the  number  of 
signatures  necessary  lor  various  offices,  it 
names  not  less  than  200  names  as  neces- 
sary where  tbe  candidate  seeks  the  office 
which  Mr.  Stabler  does.  This  nomination 
paper  mast  be  verified  by  affidavit  before 
a  Justice  of  the  peace  that  the  signers  are 
registered  voters  of  tbedlstrict  or  precinct 
In  which  they  respectively  state  they  re- 
side. In  this  case  the  petltlonerb'  paper 
nomination  was  so  verified,  and  was  so 
stated  to  be  in  their  petition.  Tbe  appel- 
lees contend  that  tbe  application  of  the 
appellants  was  unreasonable,  and  asked 
that  which  the  law  did  not  provide  for, 
and  which,  in  their  judgment,  might  lead 
to  great  inconvenience,  and  result  in  a 
candidate's  name  being  indefinitely  re- 
peated In  sundry  columns,  which  they  con- 
tend might  greatly  enlarge  the  size  of  the 
ballots  to  be  used  for  voting.  They  Insist 
that  tbe  law  does  not  in  express  terms  en- 
title a  party  nominated  independently, 
who  may  also  have  been  nominated  by  a 
political  party,  to  appear  but  once  on  the 
ballot,  and  that  place  they  decided  in  this 
case  should  be  under  the  party  name  and 
emblem.  They  also  say  that  there  is  no 
reasonable  implication  of  such  right.  A 
majority  of  this  court,  however,  is  of  opin- 
ion that  a  reasonable  construction  of  the 
law  does,  by  implication,  entitle  such  can- 
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tlldate,  when  numinated  Independently  by 
the  requisite  number  of  roters,  to  a  place 
on  tbe  ticket  in  a  place  otber  than  in  the 
group  ol  candidates  ot  tbe  political  party 
which  may  also  have  nominated  him.  Tbe 
law  does  not  design  to  make  a  party  nom- 
ination aod  emblem  superior  in  weight  or 
respectability  to  the  nomination  ot  a  num- 
ber ot  dtlsens  who  disregarded  party, 
and,  not  desiring  to  be  considered  par- 
tisans, have  selected  a  man  as  their  candi- 
date for  office  wholly  for  his  worth,  and 
entirely  irrespective  of  bis  party  affilia- 
tion. Desiring  to  rise  above  party,  and 
to  disown  relation  and  allegiance  to  It, 
they  onght  not  to  be  compelled  to  vote 
tor  a  man  as  a  Republican,  Democrat,  or 
ot  any  other  party  name,  and  to  use  the 
ticket  ot  such  party  and  its  emblem  to  ac- 
complish their  desire.  And  a  man  who 
has  accepted  tbe  nomination  ot  a  Bepub- 
llcan  party  or  Democratic  party  or  any 
other  party  ought  not  to  be  denied  the 
privilege  and  benefit  of  accepting  the  nom- 
ination of  registered  voters  who  do  not 
desire  to  vote  a  partisan  ticket.  We 
think,  therefore,  that  when  the  legislature 
gave  to  registered  voters  in  certain  num- 
bers the  right  to  nominate  a  candidate  by 
paper  signatures  and  affidavit,  as  herein- 
before mentioned,  it  was  Intended  to  give 
them  tbe  same  right  to  an  independent 
place,  separate  from  a  party  place,  as  was 
given  to  tbe  several  political  parties.  If 
it  should  so  happen  that  two  political 
parties  should  nominate  and  indorse  the 
same  person  for  a  particular  place,  (which 
has  sometimes  happened,)  can  it  be  doubt- 
ed that  each  party  so  nominating  should 
be  and  would  be  entitled  to  have  such  per- 
sons' names  printed  in  tlie  place  assigned 
to  each  party?  Can  it  be  possible  that 
the  legislature  Intended  to  give  the  super- 
visors the  right  ol  restricting  the  appear- 
ance ot  such  persons'  names  to  place  on 
the  ballot,  and  selecting  under  which 
party  name  it  should  so  appear?  Certain- 
ly not:  and,  if  not,  surely  there  is  no 
greater  reason  tor  their  insisting  that  a 
person  nominated  as  Mr.  Stabler  was 
shall  be  voted  for  only  as  a  partisan,  and 
not  also  as  an  Independent  candidate  ot 
the  persons  nominating  him  by  paper,  who 
are  not  partisans,  and  not  Republicans 
as  they  say  in  their  petition,  and  do  not 
desire  to  vote  as  11  they  were.  We  do  not 
see  that  this  construction  of  the  law  will 
be  likely  to  lead  to  any  such  inconvenience 
as  is  soggested  by  the  appellees;  tor,  no 
matter  by  how  many  independent  papers 
ot  the  requisite  number  ot  registered  vot- 
ers persous  may  be  nominated  still,  bav. 
ing  no  party  name  or  emblem,  they  are  all 
to  be  classed  ns  Independents,  and  tbe  in- 
sertion ot  the  candidates'  names  in  an  in- 
dependent column  would  seem  to  meet  all 
tbe  requirements  ot  the  law,  and  all  the 
reasonable  demands  ot  tbe  candidates  so 
nominated;  and  a  separate  column  for 
each  Independent  candidate  so  nominated 
would  not  seem  to  be  necessary.  The  ob- 
ject ot  the  legislature  would  seem  to  be  to 
give  any  person  nominated  in  the  way  sug- 
gested, and  as  done  here,  a  place  other 
than  in  a  group  ot  party  nominations, 
with  which  the  voters  making  tbe  nom- 
ination did  not  desire  to  co-operate.    The 


election,  betng  long  passed  before  this  ap- 
peal reached  this  court,  a  reversal  ot  the 
order  and  the  granting  of  mandamus  will 
be  nugatory,  because  the  order  cannot  be 
executed;  but,  as  tbe  question  Is  one  of 
public  concern,  and  the  opinion  of  tbis 
court  Is  desired  for  tbe  future  guidance  of 
tbe  supervisors,  we  bavc  expressed  our 
views,  and  in  accordance  witb  them  tbe 
order  must  be  reversed. 


LoNO  V.  State. 


(74  Hd.  S65) 


{Cowrt  ofAfipeals  of  MaryUmd.    June  18, 1891.) 

IjOTTBBiss — Qirr  Estebfbises— Rbstrunt  or 
Tbjldb. 
Code  Pub.  Gen.  Laws  Md.  art.  27,  {  185, 

Srovides  that  no  person  shall  be  permitted,  either 
irectly  or  indirectly,  to  sell  or  ofter  for  sale  any 
wares,  goods,  or  merchandise  ol  any  description, 
holding  out  as  an  indacement  for  such  sale  "any 
scheme  or  device  by  way  of  gift  enterprises  of  any 
Iiind  or  character  whatsoever. "  Beld  that,  In  so 
far  as  this  statute  prohibits  "gift enterprises"  Into 
which  no  element  of  chance  enters,  it  is  an  un- 
reasonable restriction  upon  trade,  and  is  invalid. 

Appeal  from  criminal  court  ot  Baltimore 
city. 

Argued  before  Ai^ybt,  C.  J.,  and  Irvino^ 
BoBiNSON,  McShbrbt,  Bbiscob,  and  Fow- 

LBB,  JJ. 

Benjajnltt  Kurtx,  tor  appellant.  Atty. 
Gen.  Whyte  and  Cbarlea  G.  Kerr,  tor  the 

Mtate. 

Fowler,  J.  The  plaintiff  in  error, 
Calvin  Long,  was  Indicted  In  tbe  crim- 
inal court  of  Baltimore  city  for  violating 
the  act  of  assembly  ot  l.%86,  c.  480,  which 
has  been  codified  as  section  185,  art.  27, 
of  the  Code  of  Pub.  Oen.  Laws,  and 
which  reads  as  follows:  "No  person  or 
body  corporate  shall  be  permitted,  ei- 
ther directly  or  Indirectly,  by  agent  or  oth- 
erwise, to  barter,  sell,  trade,  or  to  offer 
for  barter,  sale,  or  trade,  by  any  publica- 
tion, or  in  any  way,  any  wares,  goods, 
or  merchandise  of  any  description.  In 
package  or  bulk,  holding  out  as  an  in- 
ducement tor  any  snrh  barter,  sale,  or 
trade,  or  the  offer  of  the  same,  any  scheme 
or  device  by  way  of  gift  enterprises  of  any 
kind  or  character  whatsoever. "  The  in- 
dictment contained  two  counts,— the  first 
charging  that  the  said  Long  unlawfully 
sold  certain  merchandise,  holdingoutas an 
inducement  for  such  sale  a  certain  scheme 
and  device  by  way  of  gift  enterprise;  and 
the  second,  that  he  kept  a  certain  place  or 
house  for  the  purpose  ot  selling  lottery 
tickets.  At  the  trial  the  state  abandoned 
the  second  count,  relating  to  the  sale  of 
lottery  tickets,  and  elected  to  stand  upon 
the  first  count.  The  plaintiff  in  error  then 
demurred  to  the  Indictment  upon  the 
ground  that  tbe  act  of  assembly  ot  1886,  c. 
480,  codified  as  above  mentioned,  upon 
which  the  first  count  is  based,  is  void. 
This  demurrer  was  overruled, and,  having 
been  duly  tried  and  convicted,  said  Long 
appealed  to  this  court  from  the  rulings  ot 
the  criminal  court  as  to  the  admissibility 
of  certain  testimony.  Long  v.  State,  31 
Atl.,Rep.  688,  (January  term,  1891,  not  yet 
officially  reported.)  We  approved  tbe  rul- 
ings of  tbe  lower  court,  and  remanded  tbe 
case  for  further  procedlngs.    A  final  ]u^- 
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tnent  havlnK  been  entered,  a  writ  of  error 
was  sued  out,  aBslKntng  a  number  ot  er* 
rors.  All  ot  them,  however,  present  the 
same  qne^tlon,  namely,  whether  the  act 
referred  to  Ih  a  valid  exercise  of  legislative 
power.  This  Is  the  only  queatton  here 
presented.  It  was  not  before  us  on  the 
former,  appeal  (or  we  then  assumed  that 
the  act  was  valid.  The  legislation  we  are 
considering  is  one  of  a  class  of  laws  which 
have  been  enacted  in  almost  all  the  states. 
In  order.  If  possible,  toprevent  lotteries  and 
gambling  from  entering  Into  the  ordinary 
•transactionB  of  life.  We  find  many  rases, 
some  of  them  being  referred  to  by  the  at- 
torney general  In  his  brief,  illustrating  the 
necessity  of  such  laws  to  ree  train  the  in- 
troduction Into  mercantiletranBaetions  of 
lottery  schemes  and  gambling  devices  like 
the  one  the  plaintiff  in  error  ased  in  his 
business.  We'sald  on  the  former  appeal 
that  snch  a  device  had  not  even  the  merit 
of  originality,  and  it  undoubtedly  violates 
the  provisions  of  our  Code  prohibiting 
lotteries,  "and  all  devices  and  contriv- 
ances designed  to  evade"  the  said  provis- 
ions. The  ingenuity  and  fertility  of  In- 
vention which  has  been  exercised  In 
eOorts  to  evade  such  laws  would  no  doubt 
win  success  in  legitimate  lines  of  buainess. 
It  would  unduly  prolong  this  opinion  to 
review  the  many  cases  referred  to  upon  the 
briefs.  All  of  those  relied  upon  by  the 
state  are  cases  in  which  there  was  an  In- 
dictment under  the  laws  prohibiting  lot- 
teries, and  in  which  itwas  held  the  several 
devices  or  contrivances  adopted  involved 
chance.  The  case  of  People  v.  UiUson,  109 
N.  Y.  389.  17  N.  E.  Rep.  343,  Is  the  one 
chiefly  relied  upon  by  the  plaintiff  in  error. 
We  will  consider  It  presently.  In  Hull  v. 
Ruggles,  56  N.  Y.  424,  the  exigency  of  the 
case  required  the  court  to  determine  and 
deflne  what  Is  a  lottery,  and  they  laid 
down  this  definition:  "Where  a  pecun- 
iary consideration  is  paid,  and  it  Is  de- 
termined by  lot  or  chance  according  to 
8om»  scheme  held  ont  to  the  public  what 
and  how  much  he  who  pays  the  money  Is 
to  have  for  it,  that  Is  a  lottery."  Worces- 
ter's definition  Is:  "A  game  of  hasard.  In 
which  small  sums  are  ventured  for  the 
chance  of  obtaining  greater  valne."  And 
the  definition  adopted  by  the  state  In  this 
case  Is  not  materially  different  from  the 
above:  "  Any  scheme  for  the  distribntion 
of  prizes  by  lot,  or  which  one  on  paying 
money  to  another  obtains  a  token,  which 
entitles  him  to  receive  a  larger  value  or 
nothing,  as  some  formula  of  chance  may 
determine.  Is  a  lottery."  In  one  respect 
we  think  all  of  these  definitions  are  too 
narrow  to  cover  some  of  the  modern  de- 
vices resorted  to  in  order  to  evade  the 
lottery  laws,  and  that,  whether  the  con- 
sideration paid  or  given  for  the  token,  or 
chance  to  win  something  generally  called 
a  "  prize, "  consists  of  money  or  any  other 
thing  of  valne  makes  no  difference.  An 
examination  of  the  many  cases  on  this 
subject  will  show  that  It  is  very  difficult, 
it  not  impossible,  tor  the  most  ingenious 
and  subtle  mind  to  devise  any  scheme  or 
plan,  short  of  a  gratuitous  distribution  ot 
property,  which  has  not  been  held  by  the 
courts  ot  this  country  to  be  In  violation 
of  the  lottery  or  gaming  laws  In  force  In 


the  varions  statetf  of  the  Unloa:  In  tbe 
case  ot  Yellow  Stone  Kit  v.  State,  88  Ala. 
196,  7  Bontn..  Rep.  838,  (1888i)  the  cooit 
uses  this  language:  "If  the  distrlbatlon  is 
a  pure  gift  or  bounty,  and  not  tn  name  or 
pretense  merely,  which  Is  designed  to 
evade  the  law,— if  It  beentlrely  unsupport- 
ed by  any  valuable  consideration  moving 
from  the  taker,->-there  Is  nothing  in  this 
mode  of  cont«rriDg  It  violative  of  tbe  pol- 
icy of  onr  statutes  condemning  lotteriefi 
or  gaming."  It  Is  apparent,  however, 
that  the  giving  away  of  property  without 
consideration,  whether  by  lot  or  other- 
wise, is  not  In  Itself  an  evil,  and  certainly 
not  such  an  evil  ns  requires  prohibition  by 
law  at  the  present  day.  The  case  referred 
to — that  of  People  v.  Glllson,  decided  by 
the  court  of  appeals  of  New  York  In  18% 
—arose  upon  the  question  ot  the  validity 
of  an  act  of  the  legislature  ot  that  state, 
which  provided  that  "no  person  shall  sell, 
exchange,  or  dispose  ot  any  article  of  food, 
or  offer  or  attempt  to  do  so,  upon  any 
representation,  advertisement,  notice,  or 
Inducement  that  anything  other  than 
what  is  specifically  stated  to  be  the  sub- 
ject ot  the  sale  or  exchange  Is  or  Is  to  be 
delivered  or  received  as  a  gift,  prise,  pre- 
mium or  reward  to  the  purchaser."  It 
was  held  that  "  by  the  provisions  of  this 
act  a  man  owning  articles  of  food  which 
he  Wishes  to  sell  or  dispose  of  Is  limited  In 
his  powers  of  sale  or  disposition.  A  liber- 
ty to  adopt  or  follow  for  a  livelihood  a 
lawful  pursuit  and  in  a  manner  not  in}a- 
rions  to  the  community.  Is  certainly  in- 
fringed, limited,  perhaps  weakened  or  de- 
stroyed, by  such  legislation."  "The law," 
says  the  New  York  court,  "Interferes  with 
the  free  sale  of  food,  for  the  condition  Is 
imposed  that  one  shall  sell  food,  and  at 
tbe  same  time,  and  as  part  ot  the  transac- 
tion, give  away  any  other  thing."  These 
remarks  apply  with  great  force  to  our 
own  act,  which  prohibits,  as  we  have 
seen,  in  connection  with  any  sale  of  goods, 
wares,  or  merchandise,  "any  scheme  or 
device  by  wayofglftenterprisesofanyklnd 
or  character  whatsoever."  This  broad  and 
sweeping  language  wonld  seem  to  Include 
not  only  a  lottery  in  which  a  valuable 
consideration  Is  given  for  the  chance' to 
win  a  prize,  but  also  a  gratuitous  distrl- 
batlon notlnvolvlng  theelement  of  chance. 
The  words  "gift  enterprise, "  so  far  as  we 
have  ascertained,  have  never  been  Judi- 
cially defined.  The  Century  Dictionary 
gives  the  only  definition  of  the  words  we 
have  been  able  to  discover,  as  follows: 
"A  business,  as  tbe  selling  of  books  or 
works  of  art,  the  publication  of  a  news- 
paper, etc.,  in  which  presents  are  given  to 
purchasers  as  an  Inducement. "  It  was  con- 
tended on  the  part  of  the  state  that  the 
act  of  1886  cornea  within  the  legitimate 
exercise  of  the  police  power,  and  that  "gift 
enterprise"  is  a  species  of  lottery,  because 
the  distribution  Inall  gift  enterprises,  is  de- 
pendent on  some  formula  ot  chance.  Bat 
we  do  not  think  the  words  "gift  enter- 
prise" necessarily  Imply  a  scheme  involv- 
ing chance.  In  so  far  as  the  object  of  dn 
act  Is  to  protect  the  morals  and  advance 
the  welfare  of  the  people  by  prohibiting 
every  scheme  and  device  bearing  any 
semblance  to  lottery  or  gambling,  it  on- 
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doabtedly  would  be  a  valid  exercise  of 
power,  and  the  citation  of  authorities  is 
not  necessary  to  sastain  a  proposition  so 
well  settled.  Bnt  the  act  in  qaestlon  goes 
farther,  and,  in  effect,  as  we  construe  it, 
declares,  as  did  the  New  York  statute, 
which  was  held  inralldln  the  case  referred 
to,  that  no  pprson  shall  g^ive  away  any- 
thing to  a  purchaser  of  goods,  wares,  or 
merchandise,  as  an  Inducement  to  malce 
the  purchase.  Such  a  regulation  of  trade 
is,  in  our  opinion,  not  only  unwise,  bnt 
unlawful,  and  unlawful  because  it  is  nec- 
essary neither  tor  the  benefit,  safety,  nor 
welfare  of  the  people,  and  which  In  Its 
operation  would  be  oppressive  and  bur- 
densome. People  V.  OlllBon,  109  N.  Y.  889, 
17N.  E.  Rep.  343;  Jacob's  Case,  98  N.  Y. 
98;  Butchers'  Union  Slaugbter-HouseCo. 
v.  Crescent  City  Llve-Stocl£  Landing  Co., 
Ill  D.  S.  746,  4  Sup.  Ct.  Kep.  652;  Railroad 
Co.  y.  City  of  Jacksonville,  67  111.  40.  It 
most  always  be  conceded,  of  course,  that 
the  state  can,  through  its  legislature,  by 
the  legitimate  exercise  of  its  police  powers, 
pass  " laws  and  regulations  necessary  tor 
the  protection  of  the  health,  morals,  and 
safety  of  society."  Sins;er  v.  State,  72  Md. 
466, 19  Atl.  Rep.  1044;  yet  such  regulations 
must  be  reasonable,  and  "  what  are  rea- 
sonable regulations,  and  what  are  subjects 
of  the  police  power,  must  be  necessarily 
Judicial  questions. "  Railroad  Co.  y.  City 
of  Jacksonville,  67  111.  40.  It  follows  that 
the  act  of  1886,  c.  480,  by  reason  of  its  gen- 
eral terms,  Including  as  It  does  all  gift  en<- 
terprlses,  those  involving  tbe  element  of 
chance,  as  well  as  tbose  that  do  not,  is  In- 
yolyed,so  far  as  It  relates  to  gift  enterprises, 
not  Involving  chance,  and  that  the  judg- 
ment of  tlie  criminal  court  of  Baltimore 
must  be  reversed.  Judgment  reversed, 
and  cause  remanded. 

ft*  Md.  410)  

Abcbbb  et  al.  t.  Statb.! 

State  v.  Archer  et  al. 
(Court  of  Appeals  of  Mwrylcmd.    Jnne  17, 1891. ) 
BrtAX*  TsB^suBxii— Tbbm~-Dsfaui.t — ^BOMD— Evi- 

DBMCB. 

1.  Const.  Md.  art.  6,  {  1,  fixes  the  term  of  the 
office  of  the  state  treasurer  at  two  years,  "and 
until  his  successor  shall  qualify;"  and  he  is  re- 
qnired  to  take  the  oath  of  olSceand  give  the  bond 
prescribed  bylaw.  Under  article  1,  §  6,  and  Pub. 
Gen.  Laws,  art.  96,  {  2,  he  cannot  enter  on  the 
dnties  of  bis  ofBce  until  he  has  taken  the  oath 
and  given  the  bond.  A.  was  appointed  to  the 
ofBce  of  treasurer,  and  duly  qualified.  At  the 
end  of  two  years  he  was  reappointed,  but  failed 
to  take  the  oath  or  to  give  a  new  bond  until  more 
than  a  year  thereafter,  fulfilling  the  duties  in  the 
mean  time.  Held,  that  the  original  bond  was 
liable  for  all  defalcations  made  by  him  before  the 
new  bond  was  giren. 

2.  Evidence  that,  of  a  certain  lot  of  bonds,  18 
were  missing  when  the  defalcations  were  discov- 
ered, and  that  the  state  could  only  prove  that  9 
were  conrerted  af  cnr  the  new  bond  was  given,  is 
not  admissible,  as  tending  to  show  that  the  otber 
4  were  converted  before  that. 

Cross-appeals  from  circuit  court.  Balti- 
more county. 

Arxued  before  Alvet,  C.  J.,  and  Mil- 
ler, Irvinq,  Bkisc'ob,  Bryan,  and  McSheb- 

RT,  J  J.     ■ 

Bernard  Carter,  Albert  Constable,  and 
Edgar  H.  Gana,  tor  Archer  and  others. 

>For  opinion  on  motion  to  remand  for  new  trial, 
Me^AU.Rep.737. 


Attjr.  Oen.  Wbjrteani  John  P.Poe,  for  the 

State. 

Bryam,  J.  Stevenson  Archer  was  elect- 
ed treasurer  of  Maryland  on  the  28th  day 
of  January,  1886,  and  was  duly  qualified 
by  taking  the  oath  of  ofiSce  and  giving 
the  required  bond.  He  was  elected  again 
on  the  13th  day  of  January,  1888,  but  did 
not  again  take  the  oath  of  office  or  give 
another  bond  until  November  18,  1889. 
Between  the  time  of  bis  qualification.  In 
1886,  and  the  18th  of  November,  1889,  be 
embezzled  sundry  bonds  and  sums  of. 
money  belonging  to  the  state,  which  were 
in  bis  possession  as  treasurer.  Tbe  state 
brought  suit  on  the  bond  given  in  1886, 
and  sought  to  recover  for  tbe  full  amount 
of  embezzlements  which  were  committed 
between  the  time  when  this  bond  wtis  given 
and  approved  and  the  18th  day  of  Novem- 
ber, 1889,  when  the  second  bond  was  giv- 
en, and  the  second  oath  of  office  was  tak- 
en. The  question  was  presented  in  a  va- 
riety of  modes  in  the  pleadings,  and  by 
prayers  for  the  instruction  of  the  Jury.  It 
is  sufficient  for  us  to  determine  the  extent 
of  the  liability  of  tbe  bond,  wlthoutadvert- 
Ing  to  the  form  in  which  the  q  uestion  arises. 
The  first  section  of  the  sixth  article  of  the 
constitution  provides  that  the  treasurer 
shall  be  appointed  by  the  two  houses,  at 
each  regular  session  of  the  legislature, 
and  that  the  term  of  his  office  shall  be 
for  two  years,  and  until  his  successor  shall 
qualify.  By  the  same  section  he  la  re- 
quired to  take  the  oath  and  give  the  bond 
prescribed  bylaw;  and  by  the  sixth  sec- 
tion of  the  first  article  of  the  constitution, 
and  the  second  section  of  the  ninety-fifth 
article  of  the  Public  General  Laws,  he 
could  not  enter  upon  the  duties  of  the 
office  until  he  had  taken  the  oath  and  giv- 
en the  bond.  They  were  preliminary  steps 
indispensably  necessary  to  his  possession 
of  the  office.  The  bond,  now  to  be  con- 
sidered, pursues  the  directions  of  the  stat- 
ute. It  is  on  the  condition  that  Archer 
shall  well  and  faithfully  discharge,  exe- 
cute, and  perform  all  and  singular  the  du- 
ties required  of  him  by  thecunstltutionand 
laws,  as  treasurer  of  the  state  of  Mary- 
land, In  all  thlngfs  appertaining  to  his 
office.  It  must  be  assumed  that  he  was 
thus  bound  for  the  discharge  of  his  duties 
for  the  full  term  on  which  he  was  about 
to  enter,  but  no  longer.  On  this  point 
there  is  a  general  agreement  among  tbe 
authorities.  Tbe  question  certainly  must 
be  considered  as  settled  in  this  state  by 
tbe  decision  In  Wayman's  Case,  2  Gill  Jb 
J.  2.54.  Tbe  length  of  the  term  of  office 
seems  to  be  accurately  defined  by  the 
words  of  the  constitution.  They  are 
neither  obscure  nor  ambiguous.  They  de- 
clare that  the  treasurer's  term  is  for  two 
years,  and  until  his  successor  shall  quali- 
fy. It  must  be  for  two  years  at  the  leust, 
and  is  still  further  to  continue  until  tbe 
occurrence  of  a  distinct,  definite,  and  une- 
quivocal event.  The  term  begins  when  the 
treasurer  qualifies,  and  it  expires  when 
his  successor  qualifies.  The  beginning  is 
fixed  and  the  end  is  fixed;  tbe  demarca- 
tion of  its  limits  seems  to  be  sufficiently 
clear.  It  is  not  difficult  tosee  the  purpose 
of  tbe  framers  of  tbe  constltutloa.    It 
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waB  considered  Necessary  that  there 
should  always  be  a  public  oflScer  in  exlsfc- 
ence  competent  to  take  charge  of  the 
treasury,  and  that  his  fldcllty  should  at 
all  times  be  f<ecured,  as  far  as  possible,  by 
a  stringent  oath,  and  by  a  bond  embrac- 
ing every  detail  ol  his  duties.  Without 
these  guaranties  no  treasurer  was  per- 
mitted to  enter  upon  the  duties  of  bis 
ofiBce,  and  there  was  to  be  no  interval 
when  his  oath  and  bond  were  not  pledged 
for  his  official  integrity.  The  statute  law 
added  still  further  to  the  security  of  the 
public  funds  by  providing  that  the  treas- 
urer should  not  remain  in  office,  if  his 
bond  should  become  invalid  or  insufS- 
cient.  By  the  sixtb  section  of  article  95 
of  the  Public  General  Laws,  it  Is  made  the 
duty  of  the  governor  in  such  an  event  to 
require  him  to  give  a  new  bond,  with  ap- 
proved security ;  and,  in  case  of  his  failure 
to  do  Bo,  he  is  to  be  removed  from  office 
by  the  governor,  and  a  successor  is  to  be 
forthwith  appointed  in  his  place.  No  one 
can  fail  to  see  the  extreme  and  sedulous 
care  with  which  the  constitution  and  laws 
have  endeavored  to  guard  the  public 
money.  It  cannot  be  rationally  conject- 
ured that  it  was  their  purpose  to  leave 
the  treasury  for  any  single  moment  with- 
out the  protection  of  an  oath  and  a  bund. 
The  plain  and  obvious  meaning  of  their 
words  shows  the  contrary  intention. 
And  it  is  manifest  that,  it  the  bond  did  not 
cover  the  whole  of  the  treasurer's  term, 
the  protection  would  be  entirely  inade- 
quate. If  there  were  one  month  or  one 
week  or  one  day  in  which  a  treasurer 
might  embezzle  with  impunity,  great  dam- 
age might  ensue  without  possibility  of  re- 
dress. Th 3  bond  covers  the  whole  term; 
the  term  extends  until  the  qualification  of 
the  successor ;  and  we  are  unable  to  dis- 
cover any  mode  of  ratiocination  which 
would  withdraw  any  portion  of  this  term 
from  the  operation  of  the  bond.  Unques- 
tionably the  treasurer  is  bound  tobefaith- 
ful  in  the  performance  of  his  duties  at  all 
tiroes  without  intermission  while  he  is  in 
ofSce.  There  is  no  moment  when  the  obli- 
gation of  duty  does  not  rest  upon  him. 
For  a  long  succession  of  years,  previ- 
ous to  the  adoption  of  the  present  con- 
stitution, there  had  been  controversies 
abont  the  duration  of  terms  of  office;  and 
the  responsibility  Imposed  by  official  bonds 
frequently  depended  on  the  determination 
of  these  questions.  In  Wayman's  Case,  2 
Gill  &  J.  ^,  a  register  in  chancery  contin- 
ued in  possession  of  the  office  for  five 
years  without  receiving  a  renewal  of  his 
original  appointment.  It  was  held  that 
the  tenure  of  his  office,  under  the  then  ex- 
isting constitution,  was  limited  to  one 
year;  and  that,  after  the  expiration  of 
that  time,  be  was  not  legally  an  incum- 
bent of  the  office,  and  that  his  official 
bond  was  not  any  longer  responsible  for 
fain  acts  and  omissions.  The  inconven- 
iences of  such  a  tenure  of  office  are  mani- 
fest. Tliey  are  now  happily  in  a  great 
measure  removed.  To  speak  only  of  the 
office  of  treasurer,  we  can  see  a  progress- 
ive change  In  the  provisions  of  the  succes- 
sive constitutions  relative  to  it.  In  the 
constitution  of  1S51,  it  was  merely  direct- 
ed that  he  should  be  appointed  by  the  two 


houses  of  the  legislature  at  each  session 
thereof.  This  would  make  his  term 
about  two  years.  The  constitution  of 
1864,  after  stating  that  he  should  be  elect- 
ed at  each  regular  session  of  the  legisia* 
ture,  in  express  words  declared  that  he 
should  hold  his  officefortwo years.  Noth- 
ing was  said  -  in  either  of  these  couscitn- 
tlons  about  an  extension  of  the  term  of 
office.  Bat,  in  oar  present  constitution, 
an  important  addition  was  made  to  the 
words  which  describe  the  term  of  office. 
Thenceforth  it  was  to  endure  until  the- 
qualification  of  a  successor.  We  cannot 
shut  our  eyes  to  the  importance  of  this 
change,  nor  to  the  public  interest  in- 
volved in  it.  We  ha  ve  been  referred  by  the 
learned  counsel,  who  argued  this  caas« 
with  such  remarkable  ingenuity  and  abil- 
ity, to  many  decisions  where  words  simi- 
lar to  those  in  our  constitution  have  been 
construed  by  learned  courts.  In  some  of 
them  a  construction  has  been  given  agree- 
ing with  the  one  which  we  have  stated, 
and  in  others  an  opposite  result  has  been 
reached.  We  give  full  recognition  to  the 
weight  of  these  authorities ;  and  we  have 
no  disposition  to  criticise  them,  or  to 
evade  their  application,  under  appropri- 
ate eircamstances.  But  our  own  law  on 
this  question  is  in  a  measure  historical. 
The  constitutional  provision  was  the  re- 
Bolt  of  public  necessity,  and  was  prompt- 
ed by  the  recollection  of  many  a  weary 
controversy  in  which  ]nstlce  had  been  de- 
feated. It  was  an  effort  to  remedy  some 
of  the  evils  which  experience  had  disclosed. 
Having  this  knowledge,  it  is  our  duty  to 
give  full  effect  to  the  intention  of  the 
framers,  in  the  spirit  in  which  it  was  con- 
ceived. This  suit  is  brought  to  recover 
the  amount  of  all  defalcations  committed 
previous  to  the  18tb  of  November,  1889. 
In  our  opinion,  the  bond  is  responsible  for 
them :  but  we  do  not  at  present  consider 
whether  the  liability  extends  to  a  later 
date.  The  effect  of  taking  the  oath  and 
giving  the  bond  on  that  day  we  are  not 
now  called  upon  to  determine.  This  ques- 
tion is  presented  in  another  case  which 
has  been  argued  before  us,  and  It  will  be 
decided  at  the  proper  time. 

In  this  case  both  parties  have  appealed 
to  this  court.  In  what  we  have  said  we 
have  disposed  of  the  defendants'  appeal, 
and  have  sustained  the  ruling  of  the  courc 
below.  The  state  took  a  bill  of  excep- 
tions which  presents  a  question  of  evi- 
dence. It  had  been  shown  that  Archer 
had  purchased  for  the  state  140  Baltimore 
&  Ohio  Railroad  Company  Car  Trust 
bonds,  of  the  denomination  of  a  thousand 
dollars  each,  and  that  between  Janu- 
ary, 1889,  and  October  80,  1889,  he  had 
fraudulently  appropriated  to  his  own  use 
24  of  these  bonds.  Twelve'  of  them  had 
been  redeemed,  and  the  proceeds  duly  ac- 
counted for  by  Archer;  91  of  them  had 
been  found  by  a  committee  who  examined 
the  boxes  which  were  rented  by  the  state 
from  the  safe-deposit  and  trust  company. 
There  were  still  lacking  13  to  make  ap  the 
original  number  of  140.  The  state  offered 
to  prove  that  subsequent  to  the  18th  of 
November,  1889,  Archer  converted  9  ol 
these  bonds  to  his  own  use,  and  its  coun- 
sel stated  that  these  were  all  which  it 
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could  trace  as  converted  after  that  date. 
This  evidence  was  tendered  for  the  pur- 
pose of  proving  that  the  other  4  of  the 
mlBBlng  bonds  were  misappropriated  by 
Archer  prior  to  SAtd  18th  of  November. 
The  court  refused  to  permit  the  evidence 
to  be  given.  The  fact  that  Archer  con- 
verted 9  bonds  alter  the  18tb  of  November 
bad  no  tendency  to  prove  that  he  had 
converted  4  others  prior  to  that  date. 
This  evidence  was  tendered  for  the  pur- 
pose of  proving  that  the  other  4  of  the 
missing  bonds  were  misappropriated  by 
Archer  prior  to  said  18th  of  November. 
The  court  refused  to  permit  the  evidence 
to  be  given.  The  fact  that  Archer  con- 
verted 9  bonds  after  the  18th  of  November 
had  no  tendency  to  prove  that  he  had  con- 
verted 4  others  prior  to  that  date.  There 
is  no  circumstantial  connection  between 
th:  se  two  facts.  It  cannot  be  said  that 
they  are  associated  together  as  anteced- 
ent and  consequent  in  the  usual  and  com- 
mon course  of  events.  One  of  them  Is  not 
the  ordinary  concomitant  of  the  other. 
The  circumstance  thatthe  state  could  not 
prove  that  more  than  9  bonds  were  taken 
after  the  date  mentioned  simply  leaves 
the  disappearance  of  the  others  unex- 
plained; the  date  of  their  conversion  un- 
proved. The  state  had  shown  that  24  of 
these  bonds  had  been  taken  before  this 
date;  but  it  has  not  been  argued  that  this 
is  a  circumstance  capable  of  proving  that 
the  others  were  taken  after  the  date.  Yet 
it  most  be  seen  that, it  taking  9  bonds  aft- 
er this  day  would  show  that  the  4  others 
were  taken  previous,  the  taking  of  24 
bonds  before  the  day  would  show  equally 
as  well  that  the  others  were  taken  subse- 
quent to  the  day.  But  neither  proposi- 
tion can  be  maintained.  The  point  of 
time  when  the  defalcation  occdrred  Is  an 
essential  fact  in  this  controversy,  and  it 
must  be  proved  as  other  tacts  are  proved 
in  courts  of  law.  Suppose  that  it  had 
been  proposed  to  prove  on  the  part  of  the 
state  thut  it  had  notevldencetu  show  any 
defalcation  after  the  18th  of  November, 
would  this  have  been  considered  evidence 
that  they  had  all  been  committed  before 
that  time?  It  would  probably  have  been 
universally  regarded  simply  as  a  failure  of 
proof  in  an  essential  particular.  The  offer 
of  the  state  now  In  question  must  be 
placed  in  the  samecategory.  It  is  an  offer 
to  prove  that  it  was  unable  to  show  any 
delalcatlon  after  the  date  mentioned,  ex- 
cept as  to  9  bonds;  In  other  words,  an 
offer  to  show  a  defect  of  proof.  The  same 
defect  nf  proof  applies  to  the  predicament 
of  the  4  bonds  as  well  before  this  date  as 
afterwards.  And  the  offer  resolves  itself 
into  a  statement  that  there  is  no  evidence 
of  the  time  when  they  were  misappropri- 
ated. Archer  was  brought  into  court  as 
a  witness  for  the  state,  bat  he  refused  to 
be  sworn.  In  the  coarse  of  the  trial  it 
was  very  apparent  that  he  could  have 
given  important  testimony  for  the  state  if 
he  had  chosen  to  do  so.  But,  neverthe- 
less, the  facts  within  his  knowledge  were 
required  to  be  proven  by  competent  evi- 
dence, so  far  as  they  were  admitted  Into 
the  case.  Whatever  other  consequences 
resulted  from  his  silence,  It  did  not  author- 
ize the  admission  of  testimony  Which  was 


wanting  in  the  probative  force  which  the 
law  exacts.  We  must  affirm  the  rulingps 
of  the  court  on  both  appeals.  Judgment 
affirmed. 


(74  Hd.  44S) 

Archer  et  a/,  v.  State. 
{Court  of  Appeals  of  Marylomd.   June  11, 1891 . ) 

TBBAgDBBB— QCAliiriOATION— Bond— ESTOPPBL. 

1.  Const.  Ifd.  art  6,  J  1,  requires  the  state 
treasurer  to  grive  a  prescribed  bond.  Section  5 
requires  that  he  Bhall  qualify  within  one  month 
from  his  appointment.  Artlde  1,  §  7,  provides 
that  "every  person  hereafter  elected  or  appointed 
to  office  in  this  state,  who  shall  refuse  or  nee- 
leot  to  take  •  •  •  the  prescribed  oath,  shall  Be 
considered  as  having  refused  to  accept  said  of- 
fice, and  a  new  election  or  appointment  shall  be 
made, "  eta.  Defendant  was  appointed  to  succeed 
himself  as  treasurer,  but  failed  for  more  than  a 
year  to  take  the  oath.  HeWL,  that  his  qualifica- 
tion, by  taking  the  oath  after  that  time,  was  of 
no  effect  to  induct  him  into  office  under  such  sec- 
ond appointment;  and  his  new  bond  filed  at  that 
time,  and  approved  by  the  governor,  la  not  bind- 
ing. 

3.  Estoppel  does  not  apply,  as  against  the 
sureties  therein,  for  they  only  contracted  to  i)e 
bound  for  his  acts  under  the  second  appointment, 
which  never  became  operative  ^  and,  farther,  be- 
cause he  did  not  obtain  possession  of  the  office  on 
the  faith  of  it,  for  under  Const.  lid.  art  6,  %  1, 
his  original  term  did  not  expire  until  his  suc- 
cessor duly  qualified. 

Appeal  from  circuit  court,  Baltimore 
county. 

Argued  before  Miller,  Robinson.  Ir- 
VINO,  Bryan,  Briscoe,  and  McShekbt,  JJ. 

Bernard  Carter,  Albert  Const&bte,  and 
Edgar  H.  Quna,  for  appellants.  Atty. 
Gen.  Wbyte  and  John  P.  Poe,  for  the 
State. 

Miller,  J.  We  have  Just  decided  in  the 
preceding  case  (Archer  v.  State,  22  Atl. 
Rep.  6)  that,  under  the  clause  of  the 
constitution  which  declares  that  "the 
term  of  office  of  the  treasurer  shall  be  for 
two  years,  and  until  his  successor  shall 
qualify, "  Archer's  term  of  office  under  his 
first  appointment  in  January,  1886,  com- 
menced from  the  time  of  bis  due  qnallflca- 
tion  under  that  appointment  on  the  2d  of 
February,  1886,  and  continued  nntll  the 
duo  qualification  of  his  sucessor.  He  was 
appointed  by  the  legislature  his  own  suc- 
cessor on  the  13tb  of  January,  188S,  but 
failed  and  neglected  to  take  the  oath  of 
office,  and  failed  and  neglected  to  give  an 
official  bond,  under  that  appointment, 
until  the  18th  of  November,  1889  On  that 
day  he  attempted  to  do  both  these 
things.  He  took  the  oath  of  office  before 
the  governor,  and  the  latter  approved 
the  bond,  which  was  presented,  and  this 
Is  the  bond  which  is  sued  on  in  the  pres- 
ent case  The  main  question  presented  by 
the  rulings  excepted  to  is,  was  the  quallca- 
tion  on  that  day  of  any  effect  whatever; 
or.  In  other  words,  can  any  suit  be  main- 
tained on  this  second  bond.  This  depends, 
in  the  first  place  and  mainly,  upon  the 
construction  and  effect  of  several  clauses 
of  the  constitution.  Article  6.  §  5,  de- 
clares that  "the  treasurer  shall  quality 
within  one  month  after  his  appointment 
by  the  legislature."  Article  1,  §  6,  pro- 
vides that  "every  person  elected  or  ap- 
pointed to  any  office  of  profit  or  trust  nn- 
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Her  tbia  conatlttitlon,  or  under  the  laws 
made  parsuant  thereto,  shall,  betore  he 
enters  opon  the  duties  of  such  office',  take 
and  subscribe  the  following  oath  or 
affirmation. "  Then  the  oath  is  set  out, 
and  the  following  section  (section  7)  de- 
clares that  "every  person  liereafter  elected 
or  appointed  to  office  in  this  state,  who 
shall  refuse  or  Deflect  to  take  the  oath  or 
afHrmatlon  provided  for  in  the  sixth  sec- 
tion of  this  article,  shall'  be  considered  as 
having  refused  to  accept  said  office,  and  a 
new  election  or  appointment  shall  be 
made  as  in  case  of  a  refusal  to  accept  or 
resitniation  of  an  office."  Taking  this 
oath  is  what  is  meant  by  the  terms 
"qualify"  and  " qaaliflcatlon "  as  used  in 
the  constitution.  But  in  the  case  of  the 
treasnrer,  the  constitution  provides  that 
he  shall  also  take  such  oath  and  enter  in- 
to such  bund  "  for  the  faithful  discharge 
of  his  dnties  as  are  now  or  may  hereafter 
be  prescribed  by  law,  (article  6,  §  1,)  and 
the  statute  law  has  provided  that,  in  ad- 
dition to  the  oath  prescribed  by  the  sixth 
section  of  the  first  article  of  the  constitu- 
tion, he  shall  take  an  oath  faithfully,  dili- 
gently, and  honestly  to  discharge  the  du- 
ties of  his  office :  and  then  declares  that, 
before  entering  upon  the  discharge  of  bis 
duties,  he  shall  give  bond  to  the  state, 
with  security  or  securities  apprt>ved  by 
the  governor,  in  tbe  penalty  of  f  200,000, 
with  condition  that  be  will  truly  and 
faithfully  discharge,  execute,  and  perform 
all  and  singular  the  duties  required,  and 
which  may  be  required,  of  him  by  the 
constitntiun  and  laws.  Code  Pub.  Gen. 
Laws,  art.  95,  §§  1,  2.  In  order,  there- 
fore, to  induct  a  treasurer  into  office, 
and  enable  him  to  enter  upon  tlin  dis- 
cbarge of  its  duties,  he  must— First,  be 
appointed  by  tbe  legislature;  second, 
be  must  qualify  within  one  month  aft- 
er his  appointment,  and  take  both  the 
constitutional  and  statutory  oath;  and, 
third,  he  must  give  the  reqnired  bond. 
It  is  with  one  only  of  these  requirements 
that  we  are  now  particularly  concerned. 
The  plain  mandate  of  the  constitution  is 
that  a  person  appointed  by  the  legisla- 
ture to  tbe  office  of  treasurer  shall  qualify 
by  taking  the  constitutional  oath  of  office 
within  one  month  after  his  appointment, 
and  with  equal  explicitness  it  is  declared 
that,  if  he  refuses  or  neglects  to  do  so 
within  that  period  of  time,  such  refus^ 
or  neglect  shall  operate  as  a  refusal  to  ac- 
cept the  office,  and  a  new  appointment 
must  be  made,  as  if  he  had,  by  affirmative 
words,  declined  or  refused  to  accept  It. 
We  are  unable  to  give  these  clauses  uf  the 
constitution  any  other  interpretation. 
We  cannot  treat  them  as  merely  direct- 
ory, and  not  mandatory.  Not  only  is 
the  language  of  the  constitution  too  plain 
to  admit  of  doubt,  but  the  great  weight 
of  authority  is  against  a  directory  con- 
struction of  them.  As  said  by  Judge 
Cooley  "Courts  tread  upon  very  danger- 
ous ground  when  they  venture  to  apply 
the  rules  which  distinguish  directory  and 
mandatory  statutes  to  the  provisions  of 
a  constitution.  Constitutions  do  not  us- 
ually undertake  to  prescribe  mere  rules  of 
proceeding,  except  when  such  rules  are 
looked  upon  as  essential  to  the  thing  to 


be  done;  and  they  must  be  regarded  in 
tbe  light  of  limitations  upon  the  power 
to  be  exercised.  It  is  the  province  of  an 
instrument  of  this  solemn  and  permanent 
character  to  establish  those  fundamental 
maxims  and  fix  those  unvarying  rules  by 
which  all  departments  of  go  vernmentmust 
at  all  times  shape  tbeir  conduct.  •  •  • 
We  are  not,  therefore,  to  expect  to  find  In  a 
constitution  provisions  which  the  people 
in  adopting  it  have  not  regarded  as  of 
high  importance,  and  worthy  to  be  em- 
braced In  an  instrument  wliieh,  for  a  time 
at  least,  Is  to  control  alike  the  government 
and  the  governed,  and  to  form  a  stand- 
ard by  which  Is  to  be  measured  the  power 
which  can  be  exercised  as  well  by  the  dele- 
gate as  by  the  sovereign  people  them- 
selves. It  directions  are  given  respecting 
the  times  or  modes  of  proceeding  in  which 
a  power  should  be  exercised,  there  is,  at 
least,  a  strong  presumption  that  the  peo- 
ple designed  it  should  he  exercised  in  that 
time  and  mode  only;  and  we  impute  to 
tbe  people  a  want  of  due  appreciation  of 
tbe  purpose  and  proper  province  of  sucb 
an  instrument  when  we  infer  that  such 
directions  are  g:iven  for  any  other  end. 
Especially,  as  has  already  been  said,  It  is 
but  fair  to  presume  that  the  people  in 
their  constitution  have  expressed  them- 
selves in  careful  and  measured  terms,  cor- 
responding with  the  immense  importance 
of  the  powers  delegated,  and  with  a  view 
to  leave  as  little  as  possible  to  Implica- 
tion." Cooley,  Const.  Lira.  (3d  Ed.)  78, 
79.  This  is  the  view  sustained  by  tbe  de- 
cided weigh  t  of  Judicial  authority  through- 
out  tbe  country.  The  decisions  in  this 
state  applicable  to  the  subject,  and  to  tbe 
same  effect,  are  Harwood  t.  Marshall,  9 
Md.  103.  and  Commissioners  t.  Meektns, 
50  Md.  45.  We  cannot  regard  the  case  of 
McPherson  v.  Leonard,  29  Md.  377,  as  a 
controlling  authority  tbe  other  way. 
Two  of  tbe  five  judges  by  whom  that  case 
was  decided  dissented,  and  it  has  not 
been  followed  in  any  subsequent  decision. 
Here,  t^e  constitution  deals  with  tbe  Im- 
portant office  of  state  treasurer.  Its  man- 
dates are  directed  not  to  formalities,  but 
to  essentials,  and.  It  tbey  can  be  over- 
looked and  diHregarded,  where  can  we  find 
anything  in  the  constitution  that  is  to  be 
obeyed  ? 

If,  then,  we  are  right  in  adopting  this 
construction  of  these  constitutional  pro- 
visions, it  follows  that  Archer's  attempt 
to  qualify  in  November,  1889,  by  then  tak- 
ing the  constitutional  oath  of  office  under 
his  appointment  in  January,  1888,  was 
of  no  effect.  He  had  no  right  then  to  take 
the  oath,  and  the  governor  had  no  au- 
thority to  administer  it  to  him.  There  is 
no  power  given  to  tbe  legislature  or  to 
the  governor,  or  to  any  one  else,  to  con- 
done the  failure  to  qualify  within  the  pre- 
scribed time,  Tbe  appointment  did  not  of 
itself  confer  the  office,  and  entitle  him  to 
assume  its  duties  and  responsibilities. 
Qnalificatinn  within  the  limited  period 
was  an  essential  prerequisite  to  that. 
Thomas  v.  Owens,  4  Md.  220.  Nor  could 
the  qualiflcation  in  November,  18S9,  relate 
back  to  bis  appointment  in  January,1888; 
for  that  proposition  Is  expresslv  repudiate 
ed  In  tbe  case  just  cited,  (4  Md.  220.),   After 
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the  expiration  of  a  month  from  his  ap- 
pointment, In  January,  1888,  nothingr  but 
a  new  appointment,  followed  by  a  due 
qnaliflcation,  could  interrupt  his  holding 
the  ofBce  under  hie  first  appointment  and 
qualification.  In  January,  1886.  He  there- 
fore held  the  office  after  November,  1889, 
just  as  he  held  It  before  that  time,  and 
continued  so  to  bold  it  until  his  third  ap- 
pointment, and  due  qualification  thereun- 
der, in  January,  1890. 

The  approval  of  the  bond  by  the  kot- 
emor  in  November,  1889,  was  equally  in- 
eOectual  to  make  it  a  binding  obligation 
upon  the  sureties.  It  la  familiar  law  that 
the  contract  of  a  surety  upon  an  official 
bond  is  subject  to  the  strictest  interpreta- 
tion. They  undertalte,  in  the  language  of 
Judge  Cooley,  for  nothing  which  is  not 
within  the  strict  letter  of  their  contract. 
The  obligation  is  atrictisaimi  Juris,  and 
nothing  is  to  be  taken  by  construction 
against  the  obligors.  They  have  consent- 
ed to  be  bound  to  a  certain  extent  only, 
and  their  liability  must  be  formed  within 
the  terms  of  their  consent.  Mechem,  Pub. 
Off.  §  28a;  U.  S.  V.  Boyd,  16  Pet.  187; 
Ounther  v.  State.  31  Md.  29.  This  bond 
was  executed  by  all  the  snreties  save  one 
on  the  27th  of  January,  1888,  before  the  ex- 
piration of  a  month  from  the  date  of  his 
appointment,  on  the  13th.  It  recites  that 
he  was  duly  appointed  treasurer  on  the 
13th  of  January,  1888,  pursuant  to  the  pro- 
visions of  the  constitution  of  the  state, 
and  the  laws  thereof,  and  Is  conditioned 
for  the  faithful  discharge  of  all  the  duties 
requii-ed  of  him  by  the  constitution  and 
laws  in  all  things  pertaining  to  hia  office. 
This  is  the  contract  into  which  the  sure- 
ties entered.  It  must  be  read  in  connec- 
tion with  the  provisions  of  the  constitu- 
tion to  which  it  refers,  and  on  its  face  is 
plainly  a  contract  to  be  responsible  for  the 
faithful  discharge  of  his  duties,  provided 
be  validly  entered  into  office  under  the  ap- 
pointment of  January  13, 1888,  in  pursu- 
ance of  the  requirements  of  the  constitu- 
tion. It  would  be  doing  violence  to  ita 
terms  if  the  contract  could  be  read  as 
making  the  sureties  responsible  for  the 
discharge  of  any  duties  save  those  that 
became  incumbent  upon  him  by  that  ap- 
pointment, and  a  due  qualification  there- 
under. Wliere  the  language  of  the  con- 
tract is  thus  plain,  it  is  scarcely  necessary 
to  cite  authorities;  but  we  refer  to  Bank 
V.  Rldgely,  1  Har.  &  G.  824;  State  r.  Way- 
man,  2  Oil!  &  J.  279;  Bruce  v. State,  11  Oill 
*  J.  386;  D.  S.  V.  Le  Baron,  19  How.  77,— 
as  abundantly  sustaining  the  position. 
Entry,  under  the  constitution  and  laws, 
upon  the  office,  under  that  appointment, 
was  an  indispensable  prerequisite  to  the 
coming  into  effect  and  operation  of  this 
bond,  and,  as  he  never  duly  qualified  un- 
der that  appointment,  this  bond  never  be- 
came operative.  Therefore  the  approval 
of  It  by  the  governor  in  November,  1889, 
could  not  make  it  binding  upon  the  sure- 
ties. 

But  It  has  been  argued  that,  though  it 
mat  not  be  good  as  a  statutory  bond, 
still,  upon  principle  of  estoppel  and  of  vol- 
untary bonds,  the  sureties  are  liable  in 
this  action.  We  cannot,  however,  accept 
that  doctrine  as  applicable  to  this  case. 


We  have  already  shown  that  this  bond 
was  intended  to  be  a  statutory  official 
bond,  and  nothing  else.  But,  apart  from 
this,  what  is  this  doctrine  of  voluntary 
official  bonds?  The  foundation  on  which 
rests  the  validity  of  what  are  known  as 
voluntary  official  bonds  is  that,  by  virtue 
of  the  execution  and  lawful  delivery  of  the 
bond,  the  principal  has  been  inducted  into 
office,  and  become  possessed  of  the  things 
appertaining  thereto ;  and  in  such  case  it 
is  held  that,  the  surety  having  by  his  act 
enabled  the  principal  to  obtain  the  office, 
he  is  estopped  to  deny  his  liability  for  tbe 
official  acts  of  the  officer.  MeCbem,  Pub. 
Off.  §  271 :  Brand  t,  Sur.  §  445.  But  that  Is 
not  the  case  here.  This  instrument  on  Its 
face  declares  to  all  the  world  that  it  was 
given  forsecurlng  the  faithful  discharge  of 
his  duties  by  Stevenson  Archer,  as  a  le- 
gally constituted  treasurer  under  his  ap- 
pointment of  January  13.  1888,  and  we 
have  shown  he  never  became  such.  It  is' 
true  that,  where  a  bond  is  executed  by 
sureties,  and  delivered  by  them  to  their 
principal,  they  thereby  clothe  him  with 
authority  to  deliver  it  for  the  purpose  for 
which  it  was  executed;  but  they  give  him 
no  authority  to  deliver  it  for  any  other 
purpoHC  than  that  which  its  terms  show 
it  was  Intended  to  serve.  This  bond  bore 
date  the  27th  pf  January,  1888, and  the  rec- 
ord shows  that  tbe  sureties  had  nothing 
to  do  with  having  It  presented  to  the  gov- 
ernor for  approval  in  November,  1889, 
when,  according  to  tbe  plain  mandates  of 
the  constitution,  It  was  impossible  tor 
Archer  to  qualify.  There  was  therefore 
no  valid  delivery  of  the  bond  to  the  state 
as  the  obligee.  Again,  nothing  was  done 
on  tbe  faith  of  the  approval  of  this  bond, 
and  nobody  was  injured  or  deceived  by  It. 
The  state's  money  and  sureties  did  not 
come  into  Archer's  possession  by  reason 
of  his  bond.  He  was  then  in  office  dejure 
under  his  first  appointment  and  qualifica- 
tion, in  January,  1886;  and  the  state  was 
protected  by  his  first  bond  then  given. 
That  first  bond  con  tinned  in  force  and  was 
operative  as  long  as  the  term  of  office  un- 
der his  first  appointment  and  qualifica- 
tion continued,  and  we  have  said  that  this 
continued  until  the  due  qualification  of  his 
successor  (that  is,  himself)  under  his  third 
appointment.  In  January,  1890..  This  is 
not,therefore,  a  case  in  which  the  doctrine 
of  estoppel,  or  of  voluntary  bonds,  applies. 
The  catie  has  been  argued  with  great  abil- 
ity on  both  Rides,  and  these  are  the  con- 
clusions we  have  reached,  after  giving  It 
our  best  consideration.  Several  of  the  rul- 
ings excepted  to  are  in  confilct  with  these 
views,  and  we  need  not  specify  them  in  de- 
tail. For  these  errors  the  judgment  will 
be  reversed,  and,  as  we  have  decided  no 
action  can  be  maintained  on  tbe  bond,  a 
new  trial  will  not  be  granted.  Judgment 
reversed,  and  new  trial  refused. 


(63  Vt  «2) 
Feck  v.  Macohbbr  et  ax. 

(Supreme  Court  of  Vemumt.  Chittenden.  Anril 
30,  1891.) 

INSOLVSNOT— CUABGB  ON  WlFB'8  SBP^BXTB  ES- 
TATE— Evidence. 
A  wife's  separate  estate  cannot  be  charged 
with  an  alleged  indebtedness  of  her  husband  to 
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•a  InsolTWit  Ann,  of  wUdi  he  waa  a  inem1>er,  on 
•oooantof  money  drawn  therefrom  over  and  above 
hU  Jnst  dne,  and  expended  for  the  benefit  of  the 
aepajrate  estate,  where  anch  amount  waa  hat 
alightly  in  exceia  of  money  defendanta  had  de- 
potttedwlth  the  firm  to  he  expended  for  a  certain 
pnrpoae,  for  which  it  was  expended,  and  wliera 
It  la  not  ahown  that  the  firm  waa  insoWent  at  the 
time,  or  that  defendants  did  not  act  in  good  faith, 
«r  had  any  Intention  to  defraud  creditors. 

Appeal  from  chancery  court,  Cblttenden 
«uanty ;  Rowbll,  Ctaancellor. 

H.  S.  Peek,  for  orator.  M.  A.  Bingbam, 
tor  defendanta. 

Start,  J.  The  orator,  aa  asBignee  of  the 
taiBolrent  estate  of  Walker,  Hatcb  &  Co., 
Meeka  to  charge  certain  real  estate  of  the 
defendant  Mary  W.  Macomber  with  the 
payment  of  an  alleged  Indebtedness  of  the 
defendant  Carrol  £.  Macomber  to  said 
Insolvent  estate.  The  bill  goes  upon  the 
ground  that  the  defendant  Carrol  £.  Ma- 
comber, knowing  the  firm  to  be  Insolvent, 
secretly  and  dandestlnely  -withdrew  from 
the  assets  of  the  firm  upwards  ul  $3,000 
in  money,  and  $2,000  In  stock  and  mate- 
rial, over  and  above  his  Just  dne;  and  ap- 
propriated the  same  to  the  sole  use,  ben- 
efit, and  advantage  of  himself  and  Mary 
W.  Macomber  In  and  about  the  purchase 
of  said  real  estate,  and  tiie  erection  of  a 
dwelling-house  thereon;  and  that  the 
creditors  of  the  firm  were,  by  means  of 
such  withdrawal  of  the  assets  of  the  firm, 
made  to  contribate  to  the  profit  and  ad- 
vantage of  the  defendants.  The  findings 
of  the  master  do  not  sustain  these  allega- 
tions. It  appears  that,  for  some  time  pre- 
vtons  to  February  16, 1882,  David  Walker 
and  D.  Frank  Hatch  were  partners,  carry- 
ing on  the  business  of  stair-builders,  and 
manufacturing  and  famishing  finished 
and  dressed  lumber  for  bouse  building; 
that  on  March  1, 1882,  the  defendant  Car- 
rol E.  Macomber  purchased  a  third  inter- 
est in  said  business,  and  on  or  about  Jan  - 
nary  1, 1883,  acquired  an  sadditional  one- 
sixth,  so  that  hethen  had  a  halt  interest  In 
the  bnsiness;  and  Walker  and  Hatch  each 
retained  a  fourth  Interest  In  the  business. 
In  the  spring  of  1884  the  defendants  were 
desirous  of  building  a  bouse  for  a  home, 
and  the  father  of  Carrol  £.  Macomber  and 
the  father  of  Mary  W.  Macomber,  desiring 
to  aid  in  the  construction  of  snch  house, 
loaned  or  advanced  to  the  defendants 
$3,850  for  that  purpose,  the  defendants 
raising  a  few  hundred  dollars  from  other 
Bonrces;  that  on  the  2d  day  of  May,  1884, 
the  defendant  Mary  W.  Macomber  pur- 
chased the  piece  of  land  on  which  the 
boose  was  subsequently  built,  and  paid 
therefor  $500,  which  she  at  that  time  re- 
ceived from  her  father;  that  between  Au- 
gust, 1884,  and  June  11, 1885,  the  defend- 
ant Carrol  E.  Macomber  deposited  with 
the  firm  to  his  credit  the  sum  of  $4,138.29, 
and  this  sum  was  credited  on  an  account 
entitled  "House  Account;  "that  the  sum  so 
deposited  with  the  firm  was  largely  made 
np  of  said  sum  of  $3,850,  received  as  afore- 
said, and  the  money  raised  by  the  defend- 
ants from  other  sources  to  build  said 
honse;  that  from  August,  1884,  to  Janu- 
ary 1,1886,  there  was  charged  to  the  defend- 
ant Carrol  E.  Macomber,  on  the  firm's 


ledger,  $3,506.82,  and  the  sums  so  charged 
were  largely,  if  not  wholly,  for  expensea 
incurred  by  the  firm  in  and  about  the  con- 
struction of  a  house  on  the  lot  so  pur- 
chased. It  appears  that  another  small 
piece  of  land  was  purchased,  and  the  firm 
gave  their  checkfor  $250 in  payment  there- 
for. It  does  not  appear  from  the  report 
whether  the  same  was  paid  out  of  the 
money  so  deposited  with  the  firm,  or  why 
the  check  was  so  given.  The  master  finds 
that  a  house  was  built  on  the  lot  so  pur- 
chased; that  some  of  the  labor  and  much 
of  the  material  and  finishing  tor  the  same 
were  furnished  by  the  firm ;  that  the  entirs 
cost  of  constructing  the  house  was  $4,948.- 
54;  that  items  amonnting  to  $498.8»,  in- 
cluded in  the  cost  of  construction,  were  not 
furnished  by  said  firm.  It  further  ap- 
pears that  on  the  Ist  day  of  January,  1886, 
and  after  the  bouse  waa  completed,  a 
stuck  company  was  formed  by  the  members 
of  the  firm  ol  Walker,  Hatch  &  Co.,  with 
a  capital  stock  of  $50,000;  and  that  all  of 
the  assets  of  the  firm  were  transferred  and 
assigned  to  thestock  company.  The  mas- 
ter falls  to  find  that  the  firm  was  insolv- 
ent during  the  time  the  house  was  being 
built,  or  that  the  defendants  believed,  or 
had  reason  to  believe,  that  the  firm  was 
insolvent.  The  master  also  finds  no  Inten- 
tion on  the  part  of  either  of  the  defendanta 
to  defraud  the  firm  or  their  creditors.  It 
does  not  appear  that  the  exi>ense  In- 
curred by  the  firm  In  the  building  of  the 
house  was  In  excess  of  the  sum  the  defend- 
ant Carrol  £.  Macomber  was  entitled  to 
draw  from  the  firm  on  account  of  the 
sum  so  deposited,  his  salary,  and  his 
share  in  the  profits  of  the  firm.  It  does 
not  appear  that  Carrol  E.  Macomber  was, 
at  the  time  the  assets  of  Walker,  Hatch 
&  Co,  were  transferred  to  the  stock  com- 
pany, or  Is  now.  Indebted  to  the  firm  of 
Walker,  Hatch  &  Co.,  or  that  any  loss  has 
come  to  the  creditors  of  that  firm  by  rea- 
son nt  the  bnildiug  of  the  bouse.  The  re- 
port shows  an  ordinary  business  transac- 
tion, entered  Into  with  the  best  of  Inten- 
tions. The  defendant  Carrol  E.  Macom- 
ber gave  his  whole  time  to  the  business  of 
the  firm,  and  was  entitled  to  a  yearly 
salary  of  $625.  and  half  of  the  profits  of 
the  firni.  The  defendants,  by  the  aid  of 
their  parents,  and  from  sources  other 
than  the  assets  of  the  firm,  had  accumu- 
lated some  $4,188.20,  with  which  they  de- 
sired to  secure  a  home.  The  firm  of  which 
the  defendant  Carrol  E.  Macomber  was  a 
member  was  engaged  in  the  business  of 
furnishing  materials  for  building.  The  de- 
fendants deposited  their  money  with  the 
firm,  and,  under  a  motual  arrangement 
between  the  partners,  the  firm  contributes 
largely  t*  the  construction  of  the  bouse,  the 
cost  of  construction  exceeding  the  sum  so 
deposited  by  a  few  hundred  dollars. 
Whether  this  balance  has  been  paid  by  the 
services  of  the  defendant  Carrol  B.  Macom- 
ber, and  by  his  share  in  the  profits  of  the 
firm,  does  not  appear.  No  facts  are  found 
by  the  master  whidi  would  Justify  a  court 
of  equity  in  making  any  snm  a  charge  or 
lien  upon  the  real  estate  of  the  defendant 
Mary  W.  Macomber.  Decree  affirmed,  and 
oanae  remanded. 
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Statb  v.  Wade. 


(Supreme  Court  of  Vermont,  Oeneral  Term. 
May  31,  1891.) 

ImonoATSsa  Liquobs— Common  Ncibakoe — Is- 

BTRUCnOXS. 

1.  In  a  prosecution  for  maintaining  a  common 
nuisanoe  by  keeping  liquor  on  the  premises, 
where  there  was  no  endence  that  defendant 
brought  it  from  a  foreign  country  or  state,  it  was 
proper  to  refuse  to  chai'gethat  It  is  not  unlawful 
fo  Import  intoxicatiag  liquors  for  personal  use  and 
sale,  or  that  the  authority  of  the  federal  laws  to 
import  implies  the  right  to  sell,  or  tbat  in  a  con- 
flict between  the  state  and  federal  laws  thu  lat- 
ter must  prerail. 

a.  Under  Am.  St  U.  S.  Schedule  D,  t  3504, 
providing  that  paolragea  o<»itainiag  not  leas  than 
one  dozen  bottles,  and  casks  of  not  lesa  than  14 
gallons,  can  be  imported  in  original  packages  and 
sold,  a  charge  that,  as  the  state  prohibits  the 
manufacture,  the  presumption  was  that  the  liq- 
uors found  were  broui^ht  from  a  foreign  coun- 
tzy,  and,  if  of  foreign  make,  defendant  cannot 
be  convicted,  though  he  kept  them  for  sale,  is 
erroneous,  where  the  evidence  shows  that  his 

8 lace  contained  only  small   bottles  and  jugs  of 
>quor  and  small  bottles  of  beer,  in  detached  and 
broken  parcels. 

•  8.  A  request  to  charge  "that  tlie  legislature 
of  the  state  cannot  make  any  valid  law,  so  as  to 
cast  the  burden  of  proof  on  the  defendant  to  show 
that  he  is  engaged  in  a  lawful  business, "  was 
properly  refused,  since  the  law  Imposes  no  such 
bnraen. 

4.  A  request  to  charge  that  the  prosecution 
must  show  that  defendant  did  not  keep  or  use 
such  liquors  for  lawful  purposes,  and  that  the 
presumption  is  that  he  kept  tbem  for  a  lawful 
purpose,  was  properly  refused,  when  the  court 
had  charged  that  he  was  presumed  innocent  un- 
til the  presnmption  was  overcome  by  evidence, 
and  that  the  burden  was  upon  the  state  to  show, 
beyond  reasonable  doubt,  that  be  kept  the  liq- 
uors for  the  purpose  of  unlawful  -sale. 

Exceptions  from  Wasbingtou  county 
court;  Tyler,  Judge. 

Complaint  lor  l(e«ping  a  common  nni- 
aancein  violation  ut  tbe  prohibitory  liq- 
uor law.  Vei'dlct,  guilty.  The  defendant 
excepts.  Tbe  exceptions  were  as  follows: 
"  On  tbe  trial  tbe  prosecutiun  did  not  offer 
any  evidence  tending  to  sbow  any  sales 
made  by  tbe  respondent,  but  Intrudaeed 
evidence  tbat  tbe  sheriff  and  bis  assiiic- 
ants  searched  tbe  place  >amed  in  tbe  com- 
platnt,  and  there  luuod  a  bottle  of  wbisky 
in  tbe  bands  of  the  respondent,  who  was 
]ust  coming  out  of  tbe  cellar;  tbat  he  bad 
in  his  other  band  a  two-gallon  Jug  nearly 
filled  with  whisky;  tbat,  upon  searching 
the  premises  further,  tbey  found  thirty  •six 
bottles  of  lager-beer,  a  small  quantity  ot 
cherry  rum  in  a  gallon  Jug,  and  a  small 
quantity  ot  gin  in  a  bottle  secreted  under 
the  floor,  near  the  passage-way  to  the  cel- 
lar; and  that  in  one  ol  the  rooms  there 
was  a  short  counter  or  bar,  and  a  tew 
turablers  and  a  refrigerator. "  The  coun- 
sel for  the  respondent  requested  in  writing 
tbe  court  to  charge  tbe  jury  as  follows: 
"(l)  Tbut  any  person  has  a  right  to  keep 
intoxicating  liquor  for  all  purposes,  ex- 
cept for  sale,  gift,  or  distribution,  con- 
trary to  law.  (2)  Tbat  the  respondent 
has  a  right  to  use  it  for  lihnself  and  fam- 
ily, and  for  his  employes,  unless  such  em- 
ployes are  habitual  drunkards.  (3)  Tbat 
the  laws  of  this  state  probibit  tbe  manu- 
facture  ot  intoxicating  liquors,  and  tbat. 


in  case  any  such  Ilquora  are  found  witbin 
tblsstate,  the  presumption  Is  that  such  in- 
toxicating liquors haveeither  been  import- 
ed from  foreign  countries  or  from  some  of 
tbeother  states  of  this  Union.  (4)  Tbat  it 
is  no t  unlawful  to  import  such  liq  uors  from 
foreign  countries,  and  keep  the  same.  (5) 
Tbat  It  is  not  unlawful  to  cause  intoxica- 
ting liquors,  tbe  manulacture  of  other 
states,  to  be  brought  into  this  state,  and 
here  kept.  (6)  Tliat  any  person  has  a 
right  to  bring  intoxicating  liquors  which 
are  tbe  manufactured  products  of  other 
states  into  this  state,  and  keep  tbe  same, 
either  for  bis  own  use,  or  tor  the  purpose 
of  furnishing  the  same  to  tbe  towns  of  this 
state  which  tbe  law  requires  should  keep 
the  same  for  sale  at  an  agency.  (7)  That, 
If  tbe  jury  find  that  tbe  driendant  kept 
tbe  liquors  found  for  tbe  purpose  men- 
tioned in  tbe  last  preceding  request,  he  is 
entitled  to  an  acquittal.  (8)  That  the 
laws  of  the  United  States  authorize  the 
importation  of  intoxicating  liquors,  tbe 
manufacture  of.  foreign  countries,  and 
tbat  the  right  to  import  such  liquors  im- 
plies the  right  to  sell  tbe  same.  (9)  That 
tbe  laws  of  tbe  United  States  are  para- 
mount to  the  laws  of  his  state,  and,  if 
there  is  any  conflict,  tbe  laws  of  the  United 
States  must  be  obeyed.  (10)  Tbat,  if  the 
jury  find  any  portion  of  these  liquors  were 
of  foreign  manufacture  which  were  kept 
by  him,  he  cannot  be  found  guilty,  even 
though  be  did  keep  the  same  tor  sale.  (11) 
That  tbe  burden  of  proof  in  on  the  state 
to  show  that  tbe  liquors  which  the  defend- 
ant kept  or  sold  are  not  of  foreign  manu- 
facture, and  Imported  In  accordance  with 
the  laws  of  the  United  States.  (12)  Tbat 
the  legislature  ot  this  state  cannot  make- 
a  valid  law  so  as  to  cast  tbe  burden  o{ 
proof  on  the  defendant  to  show  tbat  he  is 
engaged  in  a  lawful  business.  (18)  Tbat 
the  state  must  show  affirmatively  that 
tbe  defendant  did  not  keep  or  use  such  liq- 
uors for  any  of  the  lawful  purposes  lor 
which  they  might  be  kept  or  used.  (14) 
That  the  presumption  Isthattbedefendant 
kept  such  Ilquora  for  a  lawful  purpose,  un- 
til tbe  contrary  is  shown  by  evidence." 
Tbe  court  charged  the  jury,  as  requested 
In  the  Ist,  2d,  and  6tb  request,  and  de- 
clined to  charge  the  Jury  as  requested  in 
tbe  3d,  8th,  9th,  10th,  11th,  12th,  13tb,  and 
14th  requests.  As  to  the  4th  request,  the 
court  charged  as  requested,  except  tbat 
tbe  liquors  must  be  kept  for  respondent's 
own  use,  aud  also  charged  as  requested  in 
the  6th  and  7th  requests,  except  tbat  tbe 
liquors  must  be  kept  for  the  respondent's 
own  use.  Whilethecourt  declined  to  charge 
the  jury  iu  tbe  language  of  the  13th  and 
14th  requests,  it  did  charge,  in  another 
connection,  that  tbe  respondent  was  tu 
be  pre8nmc»d  innocent  of  tbe  offense  laid  in 
the  complaint  until  this  presumption  of 
innocence  was  overcome,  if  overcome  at 
all,  by  evidence  that  tbe  state  produced 
against  him;  that  the  burden  was  cast 
upon  the  state  to  prove,  beyond  any  rea- 
sonable doubt,  tbat  said  liquors  were  kept 
by  the  respondent  for  tbe  purpose  of  un 
lawful  sale.  On  cross-examination  of  the 
witnesses  Introduced  by  the  state,  such 
Witnesses  nil  teattfled  that  they  did  not 
know  ot  any  place  in  this  state  where  liq- 
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aora  of  the  kind  found,  ab  before  stated, 
were  manafactored  within  the  state. 

B.  W.  Blabee,  State's  Atty.,  for  tbe 
State.    8.  C.  Sbartleff,  for  respondent. 

Tavt,  J.  This  was  a  complaint  for 
keepluKi  as  a  common  nnlsance,  a  room 
where  Jntoxtcatlng  liquors  were  anlaw- 
tnlly  sold,  furnished,  or  giren  away,  or 
kept  for  such  purpose.  Tbe  only  error  of 
which  the  respondent  complalnu  was  tbe 
refusal  of  tbe  court  to  comply  with  bis  re- 
quests for  Instructions  to  the  jury.  They 
were  14  in  number.  The  1st,  2d,  and  6tn 
were  complied  with,  and  the  8th  was 
waived.  In  a  Jury  trial,  it  is  the  doty  of 
the  court  to  instmct  the  Jury  as  to  the 
rules  of  law  applicable  to  the  tacts  which 
the  testimony  in  tbe  case  tends  to  estab- 
lUb,  and  the  coart  should  refuse  all  In- 
stroctions  asked  for  upon  questions  not 
made  by  the  evidence.  It  does  not  appear 
that  there  was  any  evidence  in  the  ease 
tending  to  show  that  tbe  respondent 
broaght  tbe  liquors,  found  in  his  premises, 
from  a  foreign  coantry  or  from  any  of  our 
sister  states,  and  there  was  no  question 
npon  trial  as  to  any  conflict  between  the 
laws  of  the  United  StAtes  and  this  state. 
For  these  reasons,  requests  numbered  4,  6, 
7,  9,  and  11  were  properly  ignored. 

The  8d  and  10th  requests  were  that  the 
Jury  shonld  be  told  that  the  presumption 
was  that  the  liquors  were  brought  from  a 
foreign  country  or  another  state,  and 
that,  if  they  were  of  foreign  make,  the  de> 
fendant  coold  not  be  found  guilty,  though 
be  did  keep  tbem  tor  sale.  Upon  the  evl* 
dence  in  the  case,  whether  tbe  liquors  were 
of  forelg^i  or  domestic  manufacture  was 
immaterial,  for  the  respondent  could  vio- 
late the  law  by  selling  foreign  llqnprs,  as 
well  as  by  selling  those  made  in  this  state. 
In  only  one  instance  can  the  question  of'its 
being  a  foreign  commodity  be  material, 
and  that  is  in  a  respect  which  has  always 
been  recognised  by  our  laws  prohibiting 
the  sale  of  liquor.  Oar  present  law,  (sec- 
tion 3819,  R.  L.,)  relating  to  tbe  seisure  of 
liquors  Intended  fur  unlawful  sale,  con- 
tains the  provision  originally  enacted  as 
section  12,  No.  24,  Acts  1852,  exempting 
from  condemnation  liquor  which  is  of  for- 
eign production,  and  has  been  Imported 
ander  the  laws  of  the  United  States,  and  in 
accordance  therewith,  and  is  contained  in 
the  original  packages  in  which  it  was  im- 
ported, in  quantities  not  less  than  the 
laws  of  the  United  States  prescribe.  The 
same  principle  was  recognized  and  applied 
to  Jones  y.  Hnrd,  82  Vt.  481.  It  Is  plain 
from  the  exceptions  that  it  was  entitled 
to  DO  protection  as  an  Import  into  the 
(Tnited  States.  In  tbe  vessels  and  quanti- 
ties stated  in  the  excepti<«8,  it  could  not 
lawfully  be  Imported,  for,  if  In  bottles, 
they  should  be  packed  in  packages  con- 
taining not  less  than  one  dozen  bottles  in 
eacb  package,  and,  if  in  balk,  then  in 
"asks  of  not  less  than  14  gallons  in  capac- 
ity. Bev.  St.  U.  S.  Schedule  O,  5  2504. 
Bot,  even  if  the  liquors  bad  been  at  some 
time  lawully  imported,  it  could  not  rea- 
sonably have  been  claimed  that  tbey  were 
entitled  to  protection  against  the  police 
power  of  the  state,  for  it  had  bepu  by  the 
^cts  of  its  owner  deprived  of  its  character 


as  an  import,  and  become  commingled 
with  the  common  property  of  the  country. 
Aside,  then,  from  its  character  as  a.n  lm« 
port,  and  as  an  article  for  the  respond* 
ent's  own  use,  the  right  to  which  for  that 
purpose  was  folly  protected  by  tbe  charge 
of  tbe  court,  it  is  clear  that  tbe  liquors 
never  bad  any  legal  existence,  and  might 
aptly  be  described  in  the  words  of  the 
learned  Redfik£.d,  J.,  in  State  v.  Smith, 
fi6  Vt.  82,  as  an  artkle  that  "has  no  rights 
tbat  the  law  is  bound  to  respect.  It  is  a 
public  enemy  that,  when  discovered,  tbe 
law  smites. ''  Upon  the  evidence,  there^. 
tor^  the  8d  and  10th  requests  were  rightly 
refused.  There  is  another  reason  why  th« 
10th  request  should  not  have  been  com- 
plied with.  The  request  was  that,  if  any 
portion  of  the  liquors  were  of  foreign 
make,  the  respondent  could  not  be  found 
guilty,  even  though  he  did  keep  tbe  same 
for  sale,  f.  e.,  if  the  small  quantly  of  gin  in 
a  bottle  was  made  in  Holland,  that  pro- 
tected  his  whole  establishment,  although 
he  was  unlawfnlly  selling  beer,  rum,  and 
whisky.  We  need  spend  no  time  wltb 
such  an  absurd  proposition;  it  is  not  law. 
The  12th  request,  "that  the  legislature 
of  this  state  cannot  make  any  valid  law 
so  as  to  cast  the  burden  of  proof  on  tbe 
defendant  to  show  that  he  is  engaged  In 
a  lawful  business,  "*  we  have  no  occasion 
to  examine.  We  are  not  aware  of  any 
such  law,  and  no  burden  of  tbat  kind  was 
plaeed  on  tbe  respondent  by  the  charge  of 
the  eonrt.  As  to  this,  as  well  as  tbe  two 
remaining  requests,  we  think  them  all 
covered  by  the  Instruetions  "that  the  re- 
spondent -was  presumed  innocent  of  the 
offenses  charged  until  the  presumption 
was  overcome  by  evidence  that  the  state 
prodaced  against  him ;  tbat  the  burden  was 
east  upon  the  state  to  prove  beyond  any 
reasonable  donbt  that  the  liquors  kept  by 
tbe  respondent  were  kept  tor  the  purpose  of 
unlawful  sale. "  We  think  this  was  equiv- 
alent to  saying  that,  If  the  respondent 
kept  the  liquors  tor  any  lawful  purpose, 
they  should  find  him  not  guilty;  that,  to 
convict  biro,  they  shonld  be  satlsfled,  be* 
yond  any  reasonable  donbt,  that  be  kept 
them  for  unlawful  sale.  Upon  inspection 
of  tbe  record,  the  court  are  of  opinion 
that  Judgment  ought  to  be  rendered  upon 
the  verdict,  and  it  is  so  rendered,  sentence 
imposed,  and  execution  ordered. 

RoTOB,  G.  J.,  being  111,  did  not  alt. 


(«S  vt.  86) 

BlisA  t.  Littlk's  Adm'r. 

(Supreme  Court  of  Vermont,  Qeneral  Tehn. 
May  22,  18917) 

AnminSTBATOBS— DUTT  TO  FiLB  Offbst  to  Cladis 
—Who  A.RX  Crbditobs. 

1.  R.  L.  vt.  I  3127,  provides  that  when  a 
creditor,  sgaiast  whom  a  decedent  had  claims, 
preaents .  a  claim  to  the  oommiasioners,  the 
■dminlatrator  sliaU  exhibit  the  claims  o<  the 
deceased  in  oSMtt  sad  the  oommlsaloner  stiaU 
ascertain  tlie  balance  for  or  against  the  estate. 
Held,  that  where  oertsin  notes,  l>aired  by  lim- 
itations, were  not  presented  by  the  admimstra- 
tOT  in  offset  to  a  claim  filed  by  decedent's  son, 
they  could  not  afterwards  be  applied  towards 
his  share  of  the  estate. 

2.  The  mere  fact  that  tbe  son's  olalm  was 
disallowed  by  the  oonunissionecB  raises  ae  pra- 
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camption  that  It  was  not  presented  Id  good  faith, 
or  that  he  was  not  a  "creditor, "  trithln  the  mean- 
ing of  the  statute. 

ExceptionB  from  Washington  couDtjr 
court ;  Ross,  Judge. 

J.  A.  Wing,  tor  plaintiO.  8.  0.  SbuH- 
leffoDd  DUHBgba,m  &  Hnse,  tor  defendant. 

Tyi.eb,  J.  The  following  facts  appear 
In  the  agreed  statement  and  In  the  finding 
of  the  court  below :  The  appellant,  on  the 
28th  of  September,  1857.  gave  bis  mother, 
Daphna  D.  Little,  four  promissory  notes, 
of  ¥300  each,  payable  in  one,  two,  three, 
and  tour  years  from  date  respectively,  at 
annual  interest,  andamortgagreun  a  farm 
Jn  Calais  to  securu  the  payment  thereof. 
Mrs.  Little  died  July  1, 1886,  and  an  ad- 
ministrator and  commissioners  were  ap- 
pointed upon  her  estate.  The  plaintiff 
and  Mrs.  Hutchinson  are  the  only  heirs. 
The  plaintiff  presented  a  claim  exceeding 
the  sum  of  f  100  against  the  estate  to  the 
commissioners,  who  disallowed  it,  and 
no  appeal  was  taken.  The  notes  in  con- 
troversy were  not  presented  by  the  ad- 
ministrator in  offset  to  the  plaintiff's 
claim.  The  statute  of  limitations  had  run 
upon  the  four  notes  before  Mrs.  Little's 
decease,  although  several  payments  had 
been  made  upon  them.  The  administra- 
tor brought  a  petition  to  foreclose  the 
mortgage,  and  obtained  a  decree  at  the 
September  term,  1887.  The  case  was  re- 
ferred to  a  master  to  ascertain  the  sum 
due,  and  be  reported  that  the  amount  due 
Qpon  the  notes  was  f  4.186.05,  one-hall  of 
which  was  called  the  sum  due  In  equity, 
for  which  a  decree  was  granted,  and  which 
equaled  the  value  of  the  farm  at  that  time. 
The  plaintiff  did  not  appear  at  the  bear- 
ing before  the  master,  and  did  not  appeal 
from  the  decree.  In  September,  1888,  the 
administrator  rendered  to  the  probate 
court  his  final  account,  which  showed  a 
sum  In  his  hands  of  f^,529.81  In  money, 
to  which  he  added  the  remaining  half  of 
the  amount  of  the  four  notes  against  the 
plaintiff,  which  was  $2,193.29,  making  the 
sum  of  f  5,723.10  tor  distribution.  The  pro- 
bate court  decreed  this  half  of  the  amount 
of  the  notes  to  the  plaintiff  towards  his 
share  of  the  estate.  The  plaintiff  appealed 
troni  this  decree,  and  the  case  comes  here 
uu  exceptions  to  the  judgment  of  the 
county  court  affiruiing  the  decree.  The 
plaintiff  insists,  upon  two  grounds,  that 
his  notes  constituted  no  part  of  theestate, 
and  should  not  have  been  applied  In  pay- 
ment of  his  share  therein:  (1)  That  the 
statute  of  limitations  had  ran  upon  them 
before  Mrs.  Little's  decease;  (2)  that,  it 
they  were  evidence  of  an  existing  indebt- 
edness from  him  to  the  estate,  they  wt^re 
forever  barred.  In  consequence  of  not  hav- 
ing been  presented  by  the  administrator 
In  offset  to  the  claim  that  the  plaintiff 
presented  to  the  commissioners.  The 
plaintiff  presented  a  demand  against  the 
estate,  but  the  case  discloses  nothing  re- 
specting Its  character.  It  cannot  be  as- 
snnied  that  it  was  fictitious,  nor  other- 
wise than  such  as  R.L.§  2125 provides  may 
be  represented.  Thatsectlonisas  follows: 
"A  person  having  a  claim  against  a  de- 
ceased person,  proper  to  be  allowed  by 
the  commissioners,  who  does  not,  after 


publication  of  the  required  notice,  exhibit 
his  claim  to  the  commissioners  as  pro> 
vided  in  this  chapter,  shall  be  barred  from 
recovering  such  demand,  or  from  plead- 
ing the  same  In  offset  In  any  action."  It 
cannot  be  maintained  that  the  plaintiff 
was  not  a  creditor,  within  the  meaning  of 
the  statute.  He  assumed  to  be  a  creditor, 
and,  for  anything  that  appears  In  thecase, 
presented  his  demand  In  good  faith  for  al- 
lowance, and,  whatever  its  character.  It 
seems  to  have  received  "a  full  hearing"  by 
the  commissioners  before  its  disallowance. 
In  Stearns  v.  Stearns,  30  Vt.213.  the  plain- 
tiff exhibited  demands  against  the  estate, 
and  the  administrator  exhibited  notes  in 
offset  to  them.  Upon  trial  In  the  county 
court,  where  the  case  went  by  appeal, 
nothing  was  found  due  the  plalntitf  upon 
his  declaration  in  book-account,  yet  It 
was  held  that  the  estate  was  entitled  to 
a  judgment  upon  the  administrator's  plea 
In  onset  for  the  amount  found  due  the  es- 
tate. If  the  argument  for  the  defense  were 
sound,  that  the  plaintiff's  demand  was  not 
"claim,"  within  the  Intendment  of  the 
statute,  for  the  reason  that  it  was  disal- 
lowed. It  would  necessarily  follo^^thatan 
administrator  would  in  no  case  be  bound 
to  exhibit  claims  of  the  estate  in  offset  un- 
til the  validity  of  the  creditor's  demand 
was  established,  which  clearly  is  not  the 
meaning  of  the  statute.  The  administra- 
tor heid  these  notes,  which  were  prima 
facie  evidence  of  an  Indebtedness  from  the 
plaintiff  to  the  estate.  It  Is  true  that,  by 
reason  of  the  statute,  an  action  at  law 
could  not  have  been  maintained  upon  them, 
neither  could  they  have  been  offset  against 
the  claims  which  the  plaintiff  presented 
against  theestate,  provided  hehad  chosen 
to  avail  himself  of  the  statutory  bar.  The 
statute  of  limitations  does  not  operate  of 
its-  own  force  to  extinguish  a  debt;  it 
only  prescribes  the  time  within  which  an 
action  shall  be  commenced  for  its  recov- 
ery. It  is  to  be  set  in  motion.  It  is  a 
barrier  to  be  Interposed  against  the  pros- 
ecution of  an  action.  It  relates  to  the  rem- 
edy, not  to  the  obligation  itself,  which 
continues  to  exist,  notwithstanding  the 
tact  that  the  right  of  action  upon  It  is 
barred.  We  think  the  plaintiff's  second 
premise  sufficient  for  the  .decision  of  this 
case.  The  presentation  of  a  claim  by  him 
gave  the  commissioners  jurisdiction  of  all 
claims  of  the  estate  against  him.  It  the 
administrator  claimed  anything  for  these 
notes.  It  was  his  duty  to  have  presented 
them,  so  that,  upon  any  proper  plea,  the 
question  of  their  validity  might  have  been 
determined  by  the  commissioners,  who 
constituted  a  tribunal  in  which  the  plain- 
tiff had  a  right  to  have  them  adjudicated. 
The  obvious  purpose  of  the  legislature  in 
the  enactment  of  this  statute  was  to  fur- 
nish, in  the  probate  court,  a  tribunal  tor 
the  settlement  of  estates,  and  the  ascer- 
tainment of  the  amount  tor  distribution. 
Section  2127  is  explicit.  It  leaves  nothing 
for  inference.  It  declares  that  the  admin- 
istrator shall  exhibit  the  claims  of  the  de- 
ceased in  offset  to  the  creditor's  claim,  for 
the  manifest  purpose  of  having  mutual 
claims  adjusted  by  the  commissioners, 
and  facilitating  the  settlement  of  estates. 
"  When  a  creditor,  against  whom  the  de- 
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ceased  had  clalma,  preaenta  a  claim  to  the 
commlBsloners,  the  executor  or  adminis- 
trator shall  exhibit  the  claims  of  the  de- 
ceased in  offset  to  the  claims  of  the  cred- 
itor, and  the  commissioners  shall  ascer- 
tain and  allow  the  balance  for  or  against 
the  estate,  as  they  may  find  the  same  to 
be. "  In  Probate  Court  v.  Gale,  47  Vt.  473, 
the  court  said  that  "it  seems  to  hare  been 
the  intention  of  the  statute  to  require  all 
claims  between  the  estate  and  claimants 
to  be  adjusted  by  the  commissioners,  and 
claims  not  presented  to  and  acted  upon 
by  the  uommisalonurs  are,  by  the  omis- 
sion, barred  from  being  claims  that  are 
enforceable  for  or  against  the  estate  aft- 
erwards. "  E wing  V.  Qrlswold,  43  Vt.  400 ; 
Spanlding  v.  Warner,  59  Vt.  646,  11  Atl. 
Rep.  186;  Rob.  Dig.  567.  The  conclusion  is 
unavoidable  that,  by  the  failure  of  the  ad- 
ministrator to  exhibit  the  notes  in  offset 
to  the  plaintiff's  claim,  they  were  barred 
for  all  purposes  as  demands  against  the 
plaintiff,  and  could  not  be  applied  In  pay- 
ment, pro  tanto,  of  his  share  of  the  estate. 
Judgment  reversed,  and  Judgment  that 
aaid  sum  of  $2,193.29,  parcel  of  theamount 
of  the  plain  tiff's  notes  mentioned  in  the 
record,  cannot  be  decreed  to  him  towards 
bis  share  of  tbe  estate.  This  Judgment  to 
be  certified  to  the  probate  court. 


(6»  TL  5M) 

Waterman  v. 


Buck  et  al. 


iSujrreme  Court  of  Vemumt.    Lamoille.    March 
20,  1891.) 

BQUITT— V1OI.ATIOII  OF  iNJUKOTIOir  — SUFFU- 
HXNTiX  BlIX — ^RkFBBBNOB. 

1.  On  a  bill  in  equity  to  prevent  defendants 
from  depositing  sawdust  in  a  river  to  the  injury 
of  plaintiff's  meadow,  a  temporary  injunction 
was  granted,  and  the  assessment  of  the  damages 
was  referrea  to  a  master.  Defendaata  having 
disregarded  the  injunotion,  plainMfl  brought  a 
sapplemental  bill  to  have  further  damages  in- 
cluded, field,  that  suob  subsequent  damages 
were  properly  brought  into  the  original  bill,  since 
its  scope  as  a  preventive  measureincluded  them, 
and  tliey  might  liave  been  recovered  by  an  action 
for  contempt. 

3.  Where  defendants  filed  an  answer  to  the 
supplemental  bill,  presenting  certain  objections, 
and  asMng  the  same  advantage  as  though  they 
had  t>een  taken  by  demurrer,  a  subsequent  trial 
on  the  merits  constitutes  a  waiver  of  their  right 
to  such  privilege,  if  it  ever  existed. 

3.  where  the  bills  were  referred  to  different 
masters,  and  it  is  doubtful  what  period  is  cov- 
ered by  the  report  of  eaoh,  and  there  is  a  great 
difference  therein  as  to  the  amount  of  the  entire 
damage,  and  the  proportion  which  defendants 
should  bear,  the  cause  will  l>e  referred  ds  novo 
to  another  special  master. 

Appeal  from  chancery  court,  Lamoille 
connty;  Powers,  Chancellor. 

Bin  by  H.  A.  Waterman  against  O.  and 
A.  H.  Buck  and  another  for  an  injunction. 
and  for  damages  to  a  meadow  caused  by 
deposits  of  sawdust  and  other  mill  waste 
in  a  certain  river.  From  a  decree  for  the 
orator  defendants  appeal. 

P.  K.  Gleed,  for  orator,  ii.  Buck  and 
H,  B.  Start,  for  defendants. 

Ross,  J.  The  orator  brought  his  bill 
against  the  defendants  O.  and  A.  H.Bock, 
May  4, 1883,  alleging  that  they  were  wrong- 
tnily  depositing  the  waste  from  their  saw- 
mill in  the  river  Oibon,  which  brought  it 


npon  his  meadow,  thereby  causing  him 
damage,  and  praylngfor  a  temporary  and 
perpetual  lujunctlon,  and  for  damages.  A 
temporary  Injunction  was  granted,  bnt 
was  not  observed  by  these  defendants. 
Other  parties  operating  mills  on  thestream 
became  co-defendants,  who  need  not  l>e 
named  nor  considered.  Inasmuch  as  they 
have  ceased  to  be  Interested  In  these  -pro- 
ceedings. By  agreement  the  case  was  re- 
ferred to  a  special  master,  who  reported 
tbe  facts,  and  the  damages.  In  one  general 
sum,  occasioned  the  orator's  meadow  to 
January  1,  1885,  when  these  defendants 
ceased  to  deposit  the  waste  from  tbe  mill 
in  the  stream.  A  decree  was  entered  for 
the  orator  to  recover  all  the  damages  re- 
ported. From  this  decree  these  defend- 
ants brought  the  case,  by  appeal,  to  the 
court.  By  a  mandate  from  this  court  it 
was  held  to  be  erroneous  to  give  the  ora- 
tor damages  later  than  the  date  of  his  bill, 
and  the  cause  was  remanded,  to  have  tbe 
damages  ascertained  to  that  date,  and  a 
decree  for  the  orator  entered.  58  Vt.  519, 
3  Atl.  Rep.  505.  At  the  April  term  of  the 
court  of  chancery,  1886,  the  orator  ob- 
tained leave  to  file  a  supplemental  bill  to 
bring  In  the  damages  to  January  1,  1885. 
This  was  filed  May  1, 1886,  and  these  de- 
fendants filed  their  answer  thereto  May  9, 
1886,  and  therein  claim  that  no  right  to 
bring  In  the  damages  sustained  subse- 
quently to  tbe  commencement  of  the  orig- 
inal bill  by  a  supplemental  bill  existed,  be- 
cause such  damages,  they  Insisted,  were 
not  a  part  or  parcel  of  the  subject-matter 
of  the  original  bill,  but  wholly  Independ- 
ent of  and  separate  from  It,  and  crave  tbe 
same  advantage  as  if  the  objection  bad 
been  taken  by  demurrer.  At  this  term  the 
'orator  filed  a  motion  to  have  tbe  cause 
recommitted  to  the  special  master,  to  have 
him  ascertain  the  damages  chhrged  In  the 
original  bill,  and  in  the  supplemental  bill. 
This  motion  appears  to  have  been  heard 
April  27, 1886,  and  a  decretal  order  made  . 
of  that  date.  The  order  assumes  that  tbe 
supplemental  bill  and  defendants'  answer 
thereto  had  been  filed.  It  refers  tbe  cause 
of  tbe  original  bill  to  the  master  who 
made  the  original  report,  to  have  him, 
from  the  evidence  already  before  him,  as: 
certain  the  damages  sustained  by  the 
orator  to  the  commencement  of  the  orig- 
inal bill,  and  refers  the  canse  to  another 
special  master  to  find  the  damages  sus- 
tained by  the  orator  for  tbe  time  included 
in  the  supplemental  bill  from  the  evidence 
already  taken,  and  such  further  evidence 
as  the  parties  migbtsubmlt.  Thecbancel- 
lor  was  the  special  master  under  the  orig- 
inal bill.  As  of  this  April  term,  he  made 
an  additional  report,  iBndlng  the  damages 
sustained  to  the  date  of  the  original  bill, 
and  made  a  decree  thereon  for  the  orator. 
This  decretal  order  Is  dated  November  27, 
1886,  and  the  additional  report  and  decretal 
order  were  filed  In  the  cause  December  7, 
1886.  To  this  action  of  the  special  master 
and  chancellor  tbe  defendants  filed  six 
special  exceptions.  The  date  of  the  filing 
of  these  exceptions  does  not  appear,  bnt 
from  their  contents  it  Is  evident  tbey  were 
filed  subsequently  to  the  filing  of  tbe  de- 
cretal order.  These  exceptions  being  sub- 
sequent to  the  decretal  order  are  outKtd* 
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of  any  rule  of  practice,  bat  the  defendants 
claim  they  should  have  advantage  of  them, 
because  tbey  claim  they  had  no  notice  of 
filing  the  additional  report  or  of  the  decree 
thereon.  There  was  a  hearing  upon  the 
matter  of  the  supplemental  bill,  and  the 
special  master's  report  thereon  came  on 
for  bearing  at  the  December  term  of  the 
court  of  chancery,  1889.  The  master  under 
the  original  bill  found  thatthe  orator  sua- 
tained  damages  to  his  meadow  to  Janu- 
ary 1,  1885,  to  the  amount  of  $700;  and  by 
his  additional  report,  of  this  sum,  ^00  were 
damages  done  in  the  spring  of  1S84,  $300 
damages  done  in  the  spring  of  1883,  and 
$100  damages  done  before  the  spring  of 
1383.  By  the  decretal  order  filed  December 
7, 1886,  these  defendants  were  decreed  to 
pay  two-tbirds  of  the  $300,  andniue- tenths 
of  the  $1(H).  The  special  master,  upon  the 
matter  of  the  supplemental  bill,  reports 
that  from  an  examination  of  tiie  testi- 
mony taken  before  the  former  master,  and 
bis  findings  in  his  original  and  additional 
report,  as  well  as  his  orders  thereon  as 
chancellor,  it  appears  clear  to  bim  that  the 
former  master  labored  under  the  impres- 
sion tbat  all  tbe  deposits  made  in  1883,  and 
from  which  tbe  orator  suffered  damage, 
were  made  prior  to  May  4th,  tbe  time  of 
filing  the  original  bill.  But  this  master 
finds  from  the  evidence  before  him  that 
only  a  small  proportion  of  tbe  damages 
sustained  from  deposits  made  in  1883  were 
made  before  the  time  when  the  original 
bill  was  brought;  tbat  the  large  amount 
of  deposits  made  that  year  were  made  a 
few  days  after  the  original  bill  was 
brought,  and  about  haying  time;  that,  if 
he  Includes  all  the  damages  sustained  after 
the  original  bill  was  brought  to  January 
1, 1886,  tbe  same  are  $318.25,  but  of  this 
amount  only  $56.25  occurred  In  tbe  year 
1884.  He  further  finds  that  not  over  five 
acres  of  the  orator's  meadow  were  injured 
by  tbese  deposits,  and  that  their  entire 
value  did  not  exceed  $75  per  acre,  or  $375. 
He  further  finds  that  of  these  damages  the 
deposits  coming  from  tbe  defendants'  mill 
caused  only  one-half.  These  are  the  main 
facts  brought  t>erore  this  court  by  the  de- 
fendants' appeal  from  tbe  final  decree 
against  them,  made  at  the  December  term 
of  the  court  of  chancery,  1889. 

On  the  facts  and  pleadings  the  defend- 
ants make  several  contentions.  They 
contend  that  no  right  to  file  a  supplement- 
al bill  existed;  thateach  wrongful  deposit 
of  waste  in  tbe  river,  which  caused  tbe 
orator  damage,  gave  him  the  right  to  an 
independent  action;  and  tbat  such  depos- 
its after  the  bringing  of  the  original  biil 
have  no  connection  with  tbe  deposits 
made  before  tbat  date.  No  doubt  this 
would  be  the  case  if  tbe  action  were  at 
law.  Whether  It  is  so  in  equity  need  not 
now  be  considered.  If  so,  the  defendants 
should  have  demurred  to  tbe  supplement- 
al bill,  and  have  insisted  upon  the  demur- 
rer before  entering  upon  a  trial  of  the 
tacts  Involved  on  the  evidence.  Whether 
their  craving  leave  in  their  answer  to  be 
allowed  the  same  effect  of  the  facts  as  if 
presented  by  a  technical  plea  amounts  to 
a  demurrer,  and  avails  the  defendants,  need 
not  be  considered.  They  went  to  a  trial 
of  the  supplemental  bill  on  its  merits,  be- 


fore the  special  master,  and  thereby  waived 
the  right  to  have  this  portion  of  tbu  an- 
swer considered  in  the  nature  of  a  demur- 
rer. Pinch  V.  Anthony,  10  Allen,  470;  Un- 
derbill V.  Van  Cortlundt,  2  Johns.  Cb.  361 ; 
Dantell,  Ch.  Pr.,  1524,  note  1;  Id.  1535; 
Holt  V  Daniels,  61  Vt.  89, 17  Atl.  Rep.  786. 
But  there  is  another  answer  to  this  con- 
tention. The  original  bill  could  be  su^^ 
tained  In  equity  on  the  groundof  prevent- 
ing a  multiplicity  of  suits,  and  of  prevent- 
ing further  wrongs  of  the  same  kind.  This 
last  was  secured  by  a  temporary  injunc- 
tion or  restraining  order.  If  the  defend- 
ants bad  obeyed  this  injunction,  tbe 
wrongs  complained  of  in  tbe  supplement- 
al bill  would  never  have  accrued.  The 
scope  of  the  original  bill  as  a  preventive 
measure  covered  the  damages  brought 
before  tbe  court  by  tbe  supplemental  bill. 
The  orator  under  the  original  bill  could 
have  recovered  for  the  damages  covered 
by  the  supplemental  biil  by  »  proceeding 
for  contempt  against  the  defendants  for 
disobeying  the  injunction.  Hence  these 
damages  were  so  connected  with  and  cov- 
ered by  the  original  bill  that  they  could  be 
reached  by  proper  proceedings  thereunder. 
In  proceedings  for  contempt  the  remedy 
administered  might  have  been  much  more 
harsh  and  severe.  It  Is  not  for  the  defend- 
ants to  complain  that  the  orator  chose 
the  milder  and  more  equitable  method  of 
reaching  these  damages.  Hence  tbe  de- 
fendants cannot  stand  upon  this  'conten- 
tion. 

2.  The  orator's  supplemental  bill 
brought  no  new  parties  nor  new  interests, 
except  such  as  were  covered  by  the  tempo- 
rary injunction,  into  the  suit.  It  was 
therefore  a  supplemental  bill,  ratber  than 
an  original  bill  in  the  nature  of  a  supple- 
mental bill.  When  the  original  cause  was 
before  this  court  and  remanded  to  the 
court  of  chancery  it  was  not  ripe  for  a 
final  decree,  and  no  final  decree  was  or- 
dered. Further  proceedings  were  to  be 
taken  to  ascertain  the  damages  sns- 
stained  before  the  commencement  of  the 
suit.  When  it  reached  tbe  court  of  chan- 
cery, the  supplemental  bill  was  allowed 
to  be  filed.  From  this  point  onward  the 
defendants  contend  there  was  error  in  the 
action  of  the  court  of  chancery,  particular- 
ly in  referring  the  matter  of  the  original 
bill  to  the  former  special  master,  and  the 
matter  of  a  supplemental  bill  to  a  new 
master,  and  in  rendering  a  decree  when 
tbe  additional  report  of  the  former  came 
in,  and  then  another  when  the  report  of 
the  latter  came  before  it.  We  think  this 
contention  in  some  respents  is  well  taken. 
Whether  the  reference  of  the  matter  of  the 
original  biil  to  the  former  master,  and 
that  of  the  supplemental  bill  to  a  new 
master,  was  error,  is  not  very  clear.  There 
may  be  cases  which  would  warrant  tbe 
severance  of  the  matter  Involved  in  a  sin- 
gle suit,  and  a  reference  of  it  in  separate 
parcels  to  separate  masters.  But  it  is  ev- 
ident tbat  the  result  reached  in  this  case 
does  not  sanction  an  encouragement  of 
such  practice.  Considerable  confusloD  and 
antagonism  in  tbe  facts  found  and  conclu- 
sions reached  have  resulted  in  this  case, 
which,  doubtless,  would  have  been  avoid- 
ed if  tbe  reference  of  the  whole  matter  luul 
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been  to  a  single  master,  or  to  several  mas- 
ters. Under  the  clrcumstaDces  ol  this 
case,  we  tbink  It  was  error  for  the  coort 
of  chancery  to  undertake  to  make  a  de- 
cree upon  the  coming  in  of  the  additional 
report  of  the  first  master  on  that  brunch 
ot  the  case.  The  supplemental  bill,  being 
strictly  such,  to  bring  in  new  matter,  and 
not  new  parties,  only  filled  out  what  was 
lacking  Id  the  original  bill,  and  brought 
the  orator's  full  cause,  as  it  had  grown  to 
be  by  the  defendants'  disregard  of  the 
temporary  injunction,  before  the  court.  It 
was  one  cause,  demanding  one  final  hear- 
ing and  decree,  on  the  facts  brought  in  by 
the  reports  of  both  masters.  In  Story,  Kq. 
PI.  §  S43,  the  author  says:  "For  if  the 
supplemental  bUl  is  not  for  discovery 
merely,  the  cause  must  be  heard  upon  the 
supplemental  bill  at  the  same  time  it  is 
beard  upon  the  original  bill,  if  it  has  not 
been  before  heard;  and,  it  the  cause  has 
been  before  beard,  it  must  be  further  heard 
upon  the  supplemental  matter. "  Daniell, 
Ch.  Pr.  1536,  is  to  the  same  effect.  In 
.note  8.  1530,  Daniell,  Ch.  Pr..  it  is  said: 
"And  a  bill  which  merely  introduces  sup- 
plemental matter  to  sustain  the  relief 
sought  by  the  original  bill  is  not  a  supple- 
mental suit,  but  grafts  the  new  matter 
into  the  original  suit,  and  both  records 
are  treated  as  one  record."  On  these  au- 
thorities, which  apply  to  this  case,  the 
court  ot  chancery,  on  the  coming  in  ol  the 
second  master's  report,  should  have  looked 
into  the  whole  record,  and  have  or- 
dered one  final  decree  thereon  in  favor  of 
the  orator  against  thesedefendants.  The 
other  defendants  settled  with  the  orator, 
in  accordance  with  the  decree  of  the  court 
of  chancery  made  on  the  original  bill  and 
master's  report,  before  the  cause  came  to 
this  court  by  appeal.  Whether  in  this 
settlement  the  orator  received  too  much 
or  too  little  is  no  concern  of  these  defend- 
ants. They  are  legally  bound  to  compen- 
sate the  orator  for  the  damages  caused 
by  the  waste  from  their  mill,  which  they 
wrongfully  allowed  to  go  into  the  stream. 
Tbe  more  difficult  question  is  to  deter-- 
mine  whether,  on  the  facts  brought  before 
the  court  by  the  two  masters'  reports, 
any  degree  can  be  made  without  further 
hearing.  The  first  master,  in  his  original 
report,  says:  "I  estimate  the  damage  to 
that  proportion  of  said  meadow  owned 
by  the  orator  in  his  own  right,  and  occa- 
sioned within  six  years  before  thcbringing 
of  this  suit,  at  seven  hundred  dollars,  of 
which  damage  to  the  amount  of  f  6U0  was 
done  by  deposits  of  18S3  and  1884,— the 
first  before,  and  the  latter  after,  suit 
brought;  and  ot  which  damage  to  tbe 
amount  of  one  hundred  dqllars  was  done 
before  1883. "  Of  these  he  finds  that  nine- 
tenths  of  the  f  100  and  two-thirds  of  the 
f 600  were  causod  by  the  waste  from  the 
mill  of  these  defendants.  In  his  addition- 
al report  this  master  finds:  "All  tbe  dam- 
ages specified  In  the  former  report,  now 
on  Hie,  and  In  proportion  therein  stated, 
were  done  and  occasioned  to  the  orator's 
meadow  •  •  •  prior  to  the  bringing 
of  the  orator's  original  bill,  except  the 
sura  of  f  300,  being  one-half  of  the  said  sum 
of  ¥600,Bpectfled  in  said  report  as  damages 
done  in  the  spring  of  1883  and  in  tbe  spring 
T.22A.no.l— 2 


of  1884;  said  sum  of  $300  being  tha  amount 
of  damages  found  by  him  as  done  in  the 
spring  ot  1884."  On  these  findings  the  de- 
cree as  of  the  April  term  of  tbe  court  ot 
chancery,  1886,  was  predicated.  Tbe  sec- 
ond master  was  ordered  to  tind  and  report 
all  the  damage  sustained  by  the  orator 
subsequently  to  May  4,  1883,  when  the 
original  bill  was  brought,  to  January  1, 
1885.  The  second  master,  on  examiuiog 
the  findings  of  the  first  and  the  decree 
thereon,  and  tbe  evidence  used  before  tbe 
first,  which  he  says  does  not  attempt  to 
distinguish  whether  the  deposits  made  on 
the  orator's  meadow  in  1883  were  made 
before  or  after  the  original  bill  was 
brought,  says.  "From  the  foregoing  ex- 
tracts it  appears  clear  to  me  that  the  for- 
mer master  labored  under  the  impression 
that  all  the  deposits  made  In  1883,  and 
from  which  the  orator  suffered  damage, 
were  made  prior  to  the  tiling  of  the  orig- 
inal bill  on  May  4th,  and  that  the  amount 
already  awarded  to  the  orator  was  in- 
tended to  cover  the  damages  sustained  by 
him  by  reason  of  all  deposits  made  upon 
his  meadow  In  1883."  He  further  finds: 
"At  the  time  when  the  original  suit  was 
brought  there  was  not  more  than  three- 
quarters  ot  an  acre  of  laud  fit  to  be  mowed 
which  bad  been  materially  damaged  by 
these  deposits,  but  that,  owing  to  high 
water  a  tew  days  later,  and  again  about 
haying  time,  a  large  amount  ot  saw  dust, 
the  greater  portion  of  which  had  been  de- 
posited in  the  stream  prior  to  May  4, 1883, 
was  brought  upon  the  meadow,  so  that, 
in  the  opinion  ot  tbe  orator,  there  were  at 
that  time  about  three  acres  covered  by 
the  same. "  The  result  is,  if  he  follows  tbe 
order  ot  reference  strictly,  he  finds  the 
orator's  damages  from  May  4,  1883,  to 
January  1,  1886,  to  be  f  818.25;  but  ol  these 
he  finds  only  $56.25  arose  from  deposits 
made  after  the  autumn  of  1883.  He  also 
finds  "that  not  more  than  five  acres  of 
grass  land  have  been  injured  by  these  de- 
posits, and  that  tbe  value  of  the  land  so 
injured  did  not  exceed,  upon  an  average, 
$75  per  acre,  or  Id  tbe  whole  the  sum  of 
$376. "  He  further  says  that  when  he  ex- 
amined the  meadow  in  the  summer  of  1888, 
on  that  portion  ot  tbe  meadow  "  where 
the  sawdust  was  deepest,  and  which  the 
orator  claimed  was  totally  destroyed 
thereby,  I  found  upon  a  major  part  of  tbe 
same  a  fair  crop  of  grass  growing."  He 
also  finds  that  the  ^waste  from  these  de- 
fendants' mill  occasioned  only  half  of  these 
damages.  Hence,  from  the  reports  of  tbe 
two  masters,  we  are  left  In  dot^bt  what 
decree  in  damages  tbe  orator  is  entitled 
to.  It  is  doubtful  what  period  of  time 
the  damages  found  by  tbe  first  master' 
cover,  and  tbe  findings  of  the  second  are 
made  to  depend  upon  tbe  period  covered 
by  the  findings  of  the  first.  Again,  the 
masters  differ  largely  as' to  the  amount  of 
the  entire  damages,  and  as  to  the  propor- 
tion which  belongs  to  tbese-defondants  to 
pay.  It  would  seem  that  the  findings  ot 
the  secotad,  in  this  respect,  having  been  oc- 
casioned by  the  supplemental  bill  fileu  by 
the  orator,  and  made  on  fuller  and  more 
evidence,  should,  if  either,  be  given  the 
greater  weight  and  conclusiveness.  We 
are  embarrassed,  however,  by   tbe  tact 
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that  the  order  of  the  reference  to  the  sec- 
ond master  did  nut  reqaire  him  to  find 
the  amonnt  ottbe  orator's  entire  dam- 
affee.  This  finding  was  made  at  the  re- 
quest of  tlieee  defendants,  and  they  have 
no  occasion  to  complain  If  It  is  adopted 
as  the  measure  of  the  orator's  right. 
But,  if  adopted,  we  are  not  sure  u  decree 
thereon  would  not  work  Injustice  to  the 
orator,  or  that  he  might  think  It  did. 
We  therefore  remand  the  cause,  with  a 
mandate  giving  the  orator  the  option  to 
take  a  decree  against  these  defendants  for 
one-halt  of  9375  and  interest  since  the  filing 
of  the  second  master's  report,  or  to  have 
the  cause  referred  df  novo  to  another  spe- 
cial master,  to  ascertain  from  the  evidence 
already  In  the  cause,  and  such  further  evi- 
dence as  the  parties  may  produce,  the  ora- 
tor's damages  suffered  from  the  wrongful 
acts  of  these  defendants,  for  the  period 
covered  by  his  original  and  supplemental 
bills;  the  costs  to  be  determined  by  the 
court  of  chancery,  as  equity  may  renulre. 
The  cause  should  be  entered,  settled  as  to 
the  other  defendants. 

(188  Pa.  SL  852)  

In  re  Cabr's  Estatb. 
Appeal  of  HILI.IARD. 

(Supreme  Cov/rt  of  Pennsylvania.  Nov.  10, 1890. ) 
WlIAS — COUSTBUOTION  —  Isi  Tebbokeu  Doctbinb. 
A  legacy  to  the  son  of  testator's  wife  by  a 
former  marriage,  on  condition  that  she  should 
take  under  the  will,  and  not  under  the  intestate 
laws,  depends  for  Its  vesting  on  the  wife's  com- 
pliance with  the  condition,  and,  though  there 
IS  no  specilla  bequest  over,  the  condition  cannot 
be  considered  void  as  being  merely  in  terrorem; 
and,  on  the  wife's  election  to  take  under  the  in- 
testate laws,  the  legacy  to  her  son  goes  to  the 
residuary  legatees. 

Appeal  from  orphans'  court,  Allegheny 
county;  Over,  Judge. 

On  final  accounting  by  John  M.  Kennedy 
and  John  B.  Jackson,  executors,  etc.,  of 
William  Carr,  deceased.  Harry  R.  Hilliard 
presented  bis  claim  for  ^20,000,  to  which 
he  claimed  to  be  entitled  as  one  of  the 
legatees.  This  claim  was  contested  by 
the  executors,  and  rejected  by  the  orphans' 
court.  On  exceptions  to  the  decree  of  the 
orphans' court,  the  following  opinion  was 
delivered  byOvKR,  A.  J.:  "William  Carr, 
by  his  last  will,  made,  inter  alia,  the  fol- 
lowing bequests:  'Sixth.  I  give  and  be- 
4]ueath  unto  Harry  R.  Hilliard,  the  son  of 
my  said  wife  by  her  former  marriage,  the 
sum  of  twenty  thousand  dollars,  ( $20,000.- 
00,)  upon  the  condition,  however,  that  my 
said  wife  shall  accept  the  provisions  of 
this,  my  last  will,  and  elect  to  take  there- 
under, and  not  elect  to  take  her  share  of 
my  estate  under  the  intestate  laws  of  this 
■commonwealth.  Seventh.  All  the  rest, 
residue,  and  remainder  of  my  estate,  what- 
soever and  wheresoever  be  the  same,  real, 
•personal,  or  mixed,  I  give,  devise,  and  be- 
-queath  unto  my  executors  hei*elnarter 
named,  In  trust,  as  follows.*  His  widow 
refuses  to  accept  under  the  will,  and  the 
-question  arises  whether  Henry  R.  Hilliard 
takes  the  legacy  mentioned  in  the  sixth 
Item,  or  whetherlt  falls  in  to  the  residue.  It 
is  contended  by  his  counsel  that  thecondl- 
tlon  annexed  to  the  legacy  is  in  terrorem 
and  Toidtaud  that  it  vested  absolutely  in 


him.  The  role '/n  terrorem'' was  derived 
from  the  civil  law,  and  seems  to  be  as  fol- 
lows: 'A  condition  subsequent  which  Is 
against  public  policy,  public  decency,  or 
good  manners  will  be  treutsd  as  In  terro- 
rem, unless  there  Is  a  specific  devise  over.' 
In  adopting  it,  the  English  and  American 
courts  have  stricken  out  that  part  relat- 
ing to  good  manners.  The  first  Inquiry  is 
whether  the  condition  annexed  to  this 
legacy  is  a  condition  prei-edent  or  subse- 
quent. The  answer  to  this  does  not  de- 
pend upon  the  special  phraseology  of  the 
bequest,  but  upon  the  general  intent  of 
tlin  testator.  The  language  used  in  mak- 
ing the  gift  is  in  the  present  tense ;  but  the 
gift  was  not  absolute,  as  it  was  given  up- 
on condition  that  the  testator's  widow 
should  accept  under  his  will.  Until  she 
made  her  election,  the  estate  could  not  he 
settled  and  distribution  made.  If  she  ac- 
cepted, the  legacy  became  vested,  and  it 
would  be  distributed  to  the  legatee;  but, 
if  she  did  not,  it  was  evidently  the  inten- 
tion of  the  testator  that  the  legacy  should 
fall  into  the  r(.>sidue  of  the  estate.  Com-  ' 
pliance  with  the  condition  would  neces- 
sarily precede  the  payment  of  the  legacy, 
and  its  acquisition  was  therefore  limited, 
and  not  its  enjoyment.  The  condition 
was  also  in  the  nature  of  a  consideration 
for  the  legacy,  and  its  performance  In  sucli 
cases  is  regarded  as  Intended  to  precede 
the  vesting  of  the  legacy.  2  Redf.  Wills, 
283.  This,  then,  being  a  condition  prece- 
dent, if  the  'in  terrorem'  rule  has  been 
properly  stated  it  does  not  apply.  But  it 
is  claimed  upon  the  authority  of  2  Redf. 
Wills,  296,  that  the  rule  applies  to  bequests 
upon  conditions  precedent  as  well  as  sub- 
sequent. However,  in  OlUiland  v.  Bredin, 
63  Pa.  St.  397,  it  was  held  that  where  the 
condition  was  precedent  the  legacy  would 
not  vest  until  the  condition  was  per- 
formed, and  that  the  want  of  a  bequest 
over  made  no  difference.  'It  becomes 
merged  in  the  residue,  if  it  never  vests.' 
But,  even  if  this  condition  be  subsequent, 
it  does  not  follow  that  the  in  terrorem 
rule  applies  to  this  case.  In  2  Jarm.  Wills, 
60,  it  is  said :  '  And,  even  In  regard  to  per- 
sonal estate,  the  in  terrorem  doctrine  ia 
not  admitted  in  cases  arising  on  other 
conditions  than  those  relatlngto  marriage 
and  disputing  a  will.  Thus,  in  Re  Dick- 
son's Trust,  [1  Sim.  (N.  S.)  87,]  where  a 
testator  bequeathed  to  his  daughter  a  life- 
Interest  In  f  10,000,  and  by  a  codicil  pro- 
vided that  if  she  should  become  a  nun  she 
should  forfeit  the  legacy,  there  was  no  gift 
over;  and  it  was  held,  she  having  become 
a  nun,  that  she  forfeited  the  legacy.'  This 
will  provides  two  plans  of  distribution, — 
one  if  the  widow  accepts  under  it;  anoth- 
er if  she  does  not.  She  is  at  perfect  liberty 
to  accept  or  not.  No  penalty  is  or  conld 
be  visited  upon  her  for  refusing  to  comply 
with  theconditions  upon  which  this  legacy 
is  given,  and  as  to  her  it  cannot  be  in  ter- 
rorem. The  testator  was,  no  doubt,  de- 
sirous that  she  should  accept  under  the 
will,  so  that  its  provisions  could  be  fully 
carried  out;  and  it  may  be  that  one  pur- 
pose for  making  the  condition  was  to  In- 
duce her  to  accept.  But  evidently  anoth-  ' 
er  purpose  was  that,  if  she  refused,  the 
legacy  might  fall  into  the  residue  to  com- 
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penmate  tbe  recddnary  leKateea  who  would 
be  disappointed  by  her  election.  And,  as 
she  refused,  Is  there  anything  against  pub- 
lic policy  or  good  manners  in  sastalDiug 
the  testator's  alternative  disposition  of 
his  estate?  It  certainly  would  be  carry- 
ing the  In  terrorem  rale  very  far  to  apply 
it  here.  As  the  condition  apon  which  the 
legacy  is  given  to  Harry  R.  Hllliard  has 
not  been  complied  with,  It  falls  into  the 
residne."  The  legatee  Harry  A.  Hllliard 
appeals  from  the  decree  ot  distribution 
and  dismissal. 

D.  T.  Watson,  for  appellant.  George 
W.  Qutbiie,  for  appellees. 

PsRCuBiiM.  This  decree  is  aflSrmed  up- 
on the  opinion  of  the  learned  Judge  of  the 
orphans'  court,  and  the  appeal  is  dis- 
missed, at  the  costs  of  the  appellant.  De- 
cree affirmed. 


OSS  Fa.  SL  no)         ~~~^ 

Kino  v.  Humpbretb  et  iix. 
{Supreme  Cowrt  of  Peiuigyloania.  Nov.  10, 1890.) 
Action  to  Sbt  Aside  Dsed — Mbmtai,  Incapacitt 

— ^KZPBKT  BVIDBNCB  —  WlTNKSUta  —  TkANSAC- 

noNS  WITH  Decedents. 
1.  A  brother,  who  claimed  by  descent  from 
bis  father,  brought  ejectment  against  his  sister, 
who  claimed  ander  a  voluntary  deed  &om  the 
father.  On  the  issue  of  the  father's  insanity 
when  the  deed  Was  executed,  plaintiff's  experts 
testified  that  he  had  been  suftwlngwith  a  soften- 
ing of  the  brain  for  a  year  or  more  before;  that 
an  attack  of  paralysis,  five  days  after  the  execo- 
tion  of  the  deed,  was  an  exacerbation  of  the  dis- 
ease, and  conclusive  proof  that  the  father  was  in 
competent  when  the  deed  was  executed.  Defend- 
ant's evidence  showed  that  the  father  continued 
in  his  employment,  as  chief  engineer  of  a  large 
establishment,  for  nine  months  after  the  execution 
of  the  deed,  and  a  physician  who  examined  him 
two  months  thereafter  prononnoed  him  competent. 
Held,  that  it  was  proper  to  charge  that  if  the 
disease  was  not  of  such  a  character  as  to  unfit  the 
father  for  his  ordinary  business  the  deed  should 
not  he  set  aside,  and  be  declared  incompetent,  on 
the  scientlflc  theories  of  experts,  based  on  the 
paralytic  stroke  five  days  after  the  execution  of 

a.  aiider  Act  Pa.  May  28.  1887,  8  6e,  (P.  Ij. 
168,)  which  provides  that,  where  a  party  to  a 
contract  is  dead,  no  other  person  whose  interest 
shall  be  adverse  to  the  right  of  the  deceased  shall 
be  a  competent  witness  to  any  matter  occurring 
before  the  death  of  the  deceased  unless  the  issue 
or  InquiTy  be  <2ev{»avU  vel  non,  plaintiff  in  eject- 
ment, who  claims  by  descent  from  his  father,  and 
that  a  voluntary  deed  executed  by  the  father  to 
defendant,  another  of  bis  children,  is  void  because 
ot  the  father's  insanity,  is  not  a  competent  wit- 
ness as  to  matters  occurring  before  the  father's 
death. 

Appeal  from  conrt  otcomioon  pleas,  Al- 
legheny county ;  E.  H.  Stowb,  Judge. 

Ejectment  by  Norman  King  against 
Robert  Humphreys  and  Lillian  M. 
Humphreys,  his  wife.  Plaintiff  and  de- 
fendant LiHian  M.  were  children  of  Lewis 
King,  who  died  May  5,  1888.  Two  years 
before  his  death,  on  May  24,  1886,  the 
deceased,  Lewis  King,  had  made  a  deed  of 
gift  to  defendant  Lillian  M.  This  suit  of 
ejectment  was  instituted  by  plaintiff  to 
recover  his  share  in  the  land,  on  the 
ground  that  the  deed  was  procured  by  nu- 
dne  influence,  and  that  at  the  time  of  Its 
execution  tbe  deceased  was  mentally  in- 
capable to  transact  business.  Plaintiff's 
eTidmce  showed  tbat  in  June,  1887,  about 


a  year  after  tbe  execution  ot  the  deed,  de- 
ceased was  Judicially  declared  a  lunatic 
withont  lucid  intervals  from  January  1, 
1887.  Two  of  plaintiff's  expert  witnesses 
testified  that  deceased,  Lewis  King,  was 
suffering  from  softening  of  the  brain  for  h 
year  or  more  before  the  execution  of  the 
deed ;  that  an  attack  ot  paralysis,  on  Dec- 
oration day,  1886,  five  days  after  the  exe- 
cution of  tbe  deed,  was  an  exacerbation 
of  the  disease,  which  was  conclusive  proof 
of  the  existence  ot  the  dlsea&e  for  a  long 
time  previons;  and  that  in  the  opinion 
of  the  witnesses  deceased  was  of  necessity 
wholly  incompetent  to  make  the  deed  five 
days  before.  Defendant's  evidence  showed 
that  deceased  was  actively  engaged  as 
chief  engineer  of  a  large  rolling-mill  until 
March,  1887,  and  a  physician  who  exam- 
ined him  August  80,  1886,  found  him  per- 
fectly competent.  On  this  point  the  court 
charged  as  follows:  "Starting  with  Dec- 
oration day, heseems  to  have  had,  accord- 
ing to  the  theory  of  the  plaintiff,  a  sud- 
ilen  increase  of  these  symptoms,  indicat- 
ng  what  they  call  'softening  of  thebraln,' 
ind  according  to  others  nothing  more 
.han  perhaps  a  little  dlHlculry  that  arose, 
>assed  away  quickly,  and  did  not  leave 
luy  permanent  traces  behind  for  some 
.ime.  If  he  had  been  Insane  as  anybody  In 
Olxmont,  without  an  attempt  were  made 
to  show  the  jury  his  condition  a  week  or 
ten  days  before  heniadethls  deed.itwould 
not  have  any  bearing  at  all  on  the  case. 
Though  I  may  go  crazy  to-morrow,  show 
I  am  Insane  to-day,  manifest  unmistakable 
symptoms  of  insanity ;  yet.  if  able  to  do 
what  1  am  doing  now.  It  I  can  attend  to 
the  ordinary  affairs  of  life,  if  I  am  fully,  to 
all  appearances,  rational,  and  in  my  right 
mind,  it  would  be  absurd  to  say,  because 
I  hadageneral  stroke  of  paralysis,  orfrom 
some  other  unforeseen  cause,  I  become  a 
raving  maniac  to-morrow,  and  had  to  be 
carried  toDixmont,that  tbe  chargre  or  the 
deed  I  had  made  to-day  was  bad.  Tbat 
Is  not  the  law.  [The  subsequent  acts  are 
to  indicate  tbe  previous  state  of  mind,  and 
a  man's  capacity  is  not  to  be  treated  on 
the  BCien title  theories  of  experts,  and  say 
a  man  was  crazy  a  year  ago  because  he 
has  softening  of  the  brain  to-day,  or  be- 
cause he  had  softening  ot  the  brain  Incipi- 
ent or  to  a  considerable  extent  before.] 
It  is,  no  doubt,  an  insidious  disease  ot 
slow  growth,  and  to  everybody's  observa- 
tion a  man  muj*  be  affected  more  or  less 
at  one  time  with  tbat  disease  and  yet  be 
as  competent  to  attend  to  business  as  any 
ot  us  are;  and  so  it  becomes  like  epileptic 
flts.  It  more  or  less  affects  the  mind,  and 
every  accession  ot  the  disease  or  exacerba- 
tion may  be  indications  ot  a  certain  devel- 
opment, ot  its  coming  to' a  certain  point 
in  the  continuous  growth;  but  nntil  you 
get  to  a  certain  point  the  man  may  be,  at 
least  bodily,  and  the  mind  to  some  extent, 
affected,  and  yet  he  be  competent  to  trans- 
act his  ordinary  business  as  well  as  any- 
body. The  point  ot  this  is  that  although 
this  man  may  not,  but  assuming  he  did 
have,  (which  is  denied,)  trouble  with  his 
brain,  softening  of  the  brain,  preceding 
this  deed,  yet  it  it  was  not  of  such  a  char- 
acter, and  did  not  go  to  such  an  extent, 
as  to  unfit  him  for  ordinary  business,  coin- 
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prahendlng  the  ordinary  relationN  be  bad 
CO  tale  affaire  and  life,  and  hie  duty  to  so- 
ciety, it  would  not  be  sufficient  to  set  this 
deed  aside.  II,  howerer,  yon  think  tbat 
It  went  to  tliat  extent, and  in  making  this 
deed  lie  was  not  fully  conscious  what  he 
was  abont,  not  rational  enough  to  trans- 
act the  ordinary  affairs  of  life,  of  course 
the  deed  falls. "  The  }ury  returned  a  ver- 
dict for  defendant,  and  plaintiff  appeals, 
assigning  as  error,  inter  alia,  the  giving  of 
the  portion  of  the  charge  Inclosed  in 
brackets,  and  the  exclusion  of  plaintiff  as 
a  witness  on  the  following  obiection  of  de- 
fendants: "Counsel  for  defendants  object 
to  any  testimony  on  the  part  of  the  plain- 
tiff, Norman  King,  for  the  reason  tbat 
Lewis  King,  under  whom  he  claims,  Is 
dead,  and  the  plaintiff,  therefore,  is  not  a 
competent  witness  as  to  anything  that  oc- 
curred priortobisdeatb."  Act  Pa.  May28, 
1887,  S  6e.  (F.  L- 158.)  under  which  plaintiff 
was  excluded, is  as  follows:  "Nor  where  a 
party  to  a  thing  or  contract  la  action  Is 
dead,  or  bas  been  adjudged  a  lunatic,  and 
bis  right  thereto  or  therein  has  passed, 
either  by  his  own  act  or  the  act  of  the 
law,  to  a  party  on  the  record,  who  repre- 
sents his  interest  in  the  subject  in  contro- 
versy, shall  any  surviving  or  remaining 
party  to  said  thing  or  contract,  or  any 
other  person  whose  interest  shall  be  ad- 
verse to  the  said  right  of  such  deceased  or 
lunatic  party,  be  a  competent  witness  to 
any  matter  occurring  before  the  death  of 
said  party  or  the  adjudication  of  bis  luna- 
cy *  *  *  unless  the  issue  or  Inquiry  be 
devlaavit  vel  non,  or  be  any  other  issue  or 
inquiry  respecting  the  property  of  a  de- 
ceased owner,  and  the  controversy  be  be- 
tween parties  respivtively  claiming  such 
property  by  devolution  on  the  death  of 
such  owner,  in  which  case  all  persons 
•hall  be  fully  competent  witnesses.^ 

W.  D.  Moore  and  F.  C.  MoGirr,  for  ap- 
pelant. H.  T.  WatsoB  and  Joba  S.  Fer- 
goMoa,  tor  appellees. 

Pkr  Curiam.  We  find  no  substantial  er- 
ror In  this  record.    Judgment  affirmed. 


(US  P».  St  104) 

Bracken  et  al.  v.  Datib  et  at. 

{Supreme  Covrt  {ffPenruylvanta.    Nov.  8, 1890. ) 

DiSTBIBUTION  or  E8T^TB — EXCEPTIONS  TO  AUDIT- 
OR'S USPOBT— KlOBTS  or  LXOATBU. 

1.  One  to  whom  an  auditor's  report,  conflrmed 
by  the  decree  of  the  orphans'  court,  has  awarded 
an  equal  share  In  tesfatrlz's  residuary  estate'by 
virtue  of  a  family  agreement,  is  interested  in  tliie 
estate,  tbongh  not  named  as  a  legatee  in  the  will, 
and  has  the  right  to  except  to  the  findings  of  the 
auditor,  and  to  have  his  exceptions  coosidezed 
by  the  court. 

2.  Testatrix's  will  directed  the  dlstribntion 
of  the  residue  of  her  estate  ineqnal  shares  among 
certain  of  her  children.  After  the  probate  of  the 
will,  by  an  agreement  signed  by  all  but  one  of 
the  residuary  legatees,  another  of  the  children 
was  admitted  to  share  the  residue  equally  with 
them.  Bnbsequently  a  codicil  was  discovered, 
by  which  testatrix  directed  that  a  specified  de- 
duction be  made  from  ttte  share  of  the  residuary 
legatee  who  had  not  signed  the  agreement,  fiela 
that,  after  the  oodicil  haa  been  duly  probated 
withont  any  adversary  proceedings  or  appeal,  ita 
terms  eannot  be  diaragarded ;  and,  inasmucn  as 
the  family  agreement  related  only  to  the  will, 
and  was  not  signed  by  the  residuary  legatee  is 


gneeUon,  her  shaie  anst  be  eetaeeA  m  peavldad 
I  the  oodicil. 

8.  Where  the  entire  fond  to  be  distrlbnted 
by  an  auditor  was  only  (1,103.81,  and  the  quea- 
tlons  to  be  decided  were  simplov  and  required 
but  little  time,  and  all  the  testimony  la  the  case 
could  have  been  taken  at  one  sitting,  a  charge  (tf 
$115  for  the  auditor's  services  is  excessive,  and 
will  be  reduced  to  166. 

4.  An  executor,  whose  aoconnt  has  been  eon- 
firmed  without  exception,  holds  the  balance  in 
his  hands  as  a  mere  stakeholder;  and  the  fees  of 
his  counsel  for  services  before  the  auditor  ap- 
pointed to  make  final  distribution  arenotolukT|e- 
able  on  the  fund. 

Appeal  from  orphans'  eoart,  Cambria 
county. 

On  proceedings  to  distrlbote  the  fnnds 
In  the  bands  of  Samuel  Reed,  execu- 
tor, etc.,  of  Ann  Elisabeth  Bracken. 
The  matter  was  referred  to  an  auditor, 
and  to  his  report  James  8.  Bracken  ex- 
cepted. The  court  below  delivered  the  fol- 
lowing opinion:  "Ann  Elisabeth  Brack- 
en made  her  last  will  and  testament 
the  16th  day  of  November,  1881.  She  de- 
vised, fnfsra7/s;  'I  give  and  bequeath  to 
my  son  James  one  dollar.  I  give  and  be- 
queath to  Susan  Bracken  •  •  •  three 
hundred  dollars  In  money,  also  "sheare" 
and  "sheare"  alike  In  the  real  estate.  I 
g:ive  and  bequeath  to  my  daughters, 
"  Carline, "  "  Margrett, "  Joanna,  Elisabeth, 
and  Jennie,  [Catharine  J.,]  "shear"  and 
"shear"  alike  of  all  my  estate.  I  also  give 
Jennie  [Catharine  J.]  thesum  of  three  hun- 
dred dollars  over  and  above  ber  shear 
abovementioned.'  Of  this  will  she  appoint- 
ed Samuel  Reed  executor.  She  died  in  Octo- 
ber, 188S,  and  this  will  was  duly  probated 
on  the  28th  October,  1888,  and  letters  test- 
amentary duly  Issued  to  Samuel  Reed, 
the  executor  named  in  the  will.  James  S. 
Bracken,  the  present  exceptant,  to  whom 
one  dollar  had  been  bequeathed  in  the 
will,  was  dissatiufied,  and  procured  from 
the  office  of  George  M.  Beade,  Esq.,  coun- 
sel of  the  executor,  an  agreement  to  be 
signed  by  the  devisees,  giving  to  him  an 
equal  share  with  the  other  residuary  devi- 
sees, but  not  affecting  a  spedfle  bequest  to 
Susan  Bracken  and  Jennie  Davis  [Catha- 
rine J.]  for  three  hundred  dnllarseach,  con- 
tained in  the  will.  This  agn^ement  Jennie 
Davis  [Catharine  J.]  refused  to  sign  for 
James  S.  Bracken,  who,  according  to  the 
testimony  of  Samuel  Reed,  the  executor, 
and  of  Moses  Davis,  threatened  her  that 
if  she  did  not  sign  she  would  'rue  it.' 
Though  the  will  at  this  time  had  been 
probated  and  registered, nothing  was  said 
about  a  codicil.  More  than  two  months 
after  the  will  was  probated  of  record,  and 
the  executor  duly  sworn  to  the  perform- 
ance of  bis  duties  as  such,  and,  so  far  as 
appears,  without  notice  to  the  executor 
or  devisees,  an  alleged  codicil  was  present- 
ed and  duly  probated.  James  8.  Bracken 
and  his  wife  being  the  witnesses.  This 
codicil  was  written  and  witnessed  by  Mai- 
Vina  8.  Bracken, the  sister  of  tbetestntrl^c, 
and  wife  of  ber  son,  James  8.  Bracken,  tlie 
exceptant.  The  executor  proceeded  to 
settle  tbe  estate,  and  filed  bis  account, 
and  an  auditor  was  appointed  to  mnkr 
distribution  among  creditors  and  devi,a°eg. 
The  auditor  made  distribution  according 
to  tbe  terms  ol  the  original  will,  as  modi- 
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fled  by  the  agreement  of  the  deviseeB. 
Tiewlng  it  au  a  family  eettlement,  and 
from  the  fact  that  the  exceptant,  James  S. 
Bracken,  had  repudiated  the  nodlctl  by 
procuring  the  family  settlement,  after  be 
knew  of  the  existence  of  the  so-called '  cod- 
icil.' True,  Jennie  Davie  [Catharine  J.] 
did  not  sign  this  agreement,  but  she  mude 
no  objection  to  Its  receipt  In  evidence  be- 
fore the  auditor,  or  to  giving  full  effect  to 
its  terms.  The  auditor  might  have  reached 
the  conclusion  by  considering  the  status 
or  '  want '  ol  status  of  the  exceptant.  The 
only  exceptant  'named '  is  James  S.  Brack- 
en.  He  excepts  to  the  distribution  under 
tbefamily  agreement  procured  to  be  signed 
by  himself.  In  ignoring  this  agreement 
be  leaves  himself  without  any  status  to 
raise  a  contest.  By  the  original  he  has  a 
devise  of  one  dollar.  The  alleged  codicil 
neither  Increases  nor  reduces  this  amount. 
He  has  no  interest  in  the  estate,  and  there- 
fore no  status.  Nor  can  bis  wife's  interest 
arise  higher  than  his  own.  None  of  the 
parties  interested  in  the  estate  have  filed 
any  exceptions,  and  he,  James  S.  Bracken, 
and  his  assigns,  being  without  interest, 
cannot  be  heard  to  complain.  The  report 
is  confirmed.  Touching  the  exceptions  to 
fees  of  auditor  and  eonnsel,  the  parties  in 
Interest,  having  filed  no  exceptions,  and 
the  exceptant  having  no  interest,  cannot 
beheard  tocomplain.  Report  confirmed. " 
From  a  decree  entered  in  accordance  with 
this  opinion  James  S.  Braukon  and  Mal- 
Tlna  Bracken  appeal. 

Geo.  M.  Kea.de,  for  appellants.  F.  A. 
Shoemaker,  for  appellees. 

Green,  J.  By  the  distribution  of  the 
fund  In  the  bands  of  the  accountant,  as 
made  by  the  auditor,  James  S.  Bracken, 
the  appellant,  was  awarded  a  share  of  the 
estate  of  the  decedent.  He  was  allowed 
an  equal  share  with  the  other  legatees  of 
tbe  testatrix.  After  exceptions  were  filed 
to  the  report,  the  distribution  made  by 
him  was  confirmed  b.v  the  court  below, 
bat  the  ground  upon  which  the  confirma- 
tion was  placed  was  that  James  S.Brack- 
en was  the  only  exceptant,  and  be  had  no 
status  to  file  exceptions,  bad  no  interest 
in  tbe  estate,  and  therefore  could  not  be 
heard  to  complain.  We  cannot  under- 
stand this  view  of  the  case.  An  equal  dis- 
tributive share  of  the  estate  was  given  to 
the  appellant  by  both  the  report  of  tbe 
auditor  and  the  decree  of  the  court,  and 
of  course  he  was  interested  in  tbe  estate 
to  the  extent  of  his  share.  As  the  distri- 
bution was  of  the  whole  balance  in  tbe  ac- 
countant's hands,  and  in  equal  shares,  the 
amount  to  ^whlch  the  appellant  would  be 
entitled  would  depend  upon  the  amount 
of  the  fund.  If  It  was  more,  the  appel- 
lant's share  would  be  larger;  if  it  was  less, 
taia  share  would  be  smaller. .  Undoubtedly 
he  was  interested  in  the  amount  of  .the 
fond,  and  tberefpre  bad  a  lawful  right  to 
participate  in  its  distribution,  and  to  in- 
crease, if  he  could,  tbe  proportion  coming 
to  him.  As  a  necessary  consequence  he 
bad  a  right  to  except  to  the  findings  of 
tbe  anditor,  and  to  have  his  exceptions 
beard  by  the  court.  This  being  so,  it  Is 
our  duty  to  consider  and  determine  his 
assignments  of  error.    Qne  of  them,  was 


the  allowance  of  fees  to  counsel  for  th*  ex- 
ecutor for  services  in  attending  before  the 
auditor.  Tbe  auditor  was  appointed 
merely  to  make  distribution.  The  ac- 
count of  the  executor  was  confirmed  with- 
out objection,  and  hence  there  was  no 
contention  before  tbe  auditor  In  which 
the  executor  had  any  interest.  Being  a 
mere  stakeholder,  (be  distribution  of  the 
fund  in  bis  hands  was  a  matter  of  no  con- 
cern to  him,  and  he  could  not  be  heard 
before  the  auditor.  It  follows  that  it 
was  error  in  the  auditor  to  allow  the  Item 
of  f 50  for  services  of  counsel  for  the  execu- 
tor in  the  proceedings  on  the  audit.  The 
sixth  assignment  of  error  Is  therefore  sus- 
tained. 

By  the  terms  of  the  codicil  to  the  will  of 
the  testatrix,  her  daughter  Catharine  J. 
Davis  was  charged  the  sum  of  $300 
for  raising  her  child,  and  it  was  direct- 
ed that  this  sum  should  be  taken  from 
the  legacy  given  to  her  by  the  will.  The 
codicil  was  duly  probated  after  the  will 
had  been  proved,  and,  there  being  no  ap- 
peal or  other  adverse  proceeding  to  set  it 
aside,  it  must  be  regarded  as  a  part  of  the 
will  of  tbe  testatrix.  That  being  so, 
there  Is  no  option  to  disregard  it,  and  Its 
terms  must  be  enforced.  The  family 
agreement  was  made  before  the  codicil 
was  proved,  and  related  only  to  the  will. 
Moreover,  it  was  not  signed  by  Catharine 
J.  Davis,  and  has  no  effect  as  to  her.  It 
was  signi^  by  five  of  the  six  legatees  of 
the  residue,  and  as  to  them  It  must  have 
operation.  It  follows  that  the  first  three 
assignments  of  error  must  be  sustained, 
and  Catharine's  legacy  of  fSOO  in  excess 
of  her  share,  as  given  by  the  will,  must  be 
regarded  as  taken  from  her  by  the  codicil. 

Another  exception  was  taken  to  the 
compensation  charged  by  tbe  auditor. 
'The  whole  amount  of  the  fund  for  distri- 
bution was  ¥1)102.83,  and  the  auditor 
charged  f  115  for  his  services.  There  were 
but  six  meetings  before  the  auditor  when 
testimony  was  taken,  and  the  whole  of  It 
could  have  been  talien  at  one  sitting. 
Much  of  it  was  entirely  incompetent,  and 
should  have  been  rejected,  The  questions 
to  be  decided  were  very  simple,  and  required 
but  little  time  for  their  consideration 
and  decision.  For  the  distribution  of 
such  a  small  estate,  attended  with  so  lit- 
tle trouble  to  the  auditor,  we  think  a 
charge  of  f  115  Is  eixcessive.  We  consider 
that  tbe  sum  of  $65  will  be  an  adequate 
compensation,  and  we  therefore  fix  it  at 
that  amount.  In  restating  the  account 
the  item  of  $50  for  services  of  counsel  for 
the  executor  b^ore  the  audltdr  must  be 
stricken  out,  and  the  same  amount  must 
be  deducted  from  the  tees  of  the  auditor. 
This  will  Increase  the  fund  for  distribu- 
tion by  the  sum  of  $100.  In  making  dis- 
tribution, tbe  legacy  of  $300  to  Susan 
must  first  be  deducted.  Tbe  balance  must 
be  divided  by  six,  representing  Susan, 
Caroline,  Margaret,  Joanna,  Elizabeth, 
and  Catharine  J.,  and  one-sixth  of  the 
amount  must  be  given  to  Catharine  J. 
The  amount  then  remaining  must  be  di- 
vided equally  between  Susan,  Caroline, 
Margaret,  Joanna,  Elizabeth,  and  James 
S.  Bracken,  the  appellant,  or  his  assignee, 
if  be  lias  assigned  bis  share.    The  decree 
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of  the  orphans'  coart  is  reversed,  at  the 
costs  ot  the  appellees,  and  the  record  is 
remitted,  with  luntructions  to  restate  the 
distribution  in  accordance  with  this  opin- 
ion. 


Ja  re  Wolff. 
(SwprtmeCowrtof Pennsylvania.  Nor.  10, 1B80.) 

Appeal  from  coart  of  quarter  sessions, 
Allagbony  connty. 

Application  by  William  Wolff  for  a 
license  to  sell  liquors  at  wholesale  nnder 
Act  Pa.  May  24, 1887,  (P.  L.  194.)  After  a 
hearing,  the  court  of  quarter  sessions  re- 
fused the  application,  though  no  objections 
were  made  to  or  remonstrances  filed 
against  the  application.  No  opinion  was 
delivered  by  the  court  below.  Petitioner 
thereupon  sued  out  this  writ  ot  certiorari. 

Joba  F.  Cox,  for  petitioner. 

Pbr  Cubum.    AfSrmed. 


Appeal  of  Koca.    Appeal  of  Pktbbs.   Ap- 
peal of  McNOLTY. 
(Supreme  Covrt  of  PenmylvamAa.  Nov.  10, 1890. ) 

Appeals  from  court  of  quarter  sessions, 
Allegheny  county. 

Petition  by  J .  W.  Koch,  Frank  Peters, 
and  Patrick  McNultyfora  wholesalellquor 
license,  under  Act  Pa.  May  24,  1887,  (P.  L. 
194.)  The  court  made  the  folio  wing  order: 
"And  now,  April  29,1890,  after  hearing, 
and  upon  consideration,  the  following  ap- 
plications for  wholesale  and  buttlers'  li- 
cense to  sell  liquorH  for  the  year  begin- 
ning May  1, 1890,  are  refused,  for  the  rea- 
son, Inter  alia.,  that  the  applicants  have 
not  the  qualifications  required  by  the  acts 
of  assembly  relative  thereto."  The  peti- 
tioners thereupon  sued  out  this  writ  of 
certiorari. 

John  Marron,  for  appellants. 

Peb  Curiam.    Judgments  affirmed. 


Appeal  of  McCaffrey. 

Appeal  ot  Sweeney. 

(Supreme  Court  of  PeimsyVoarOa.  Nov.  10, 1890. ) 

Appeals  from  conrt  of  quarter  sessions, 
Allegheny  county. 

These  were  applications  for  wholesale 
liquor  licenses,  which  were  refused,  the 
court  giving  no  reasons  for  their  refusal, 
and  the  applicants  appeal. 

A,  V.  D.  Watteiaoa,  tor  appellant. 

"Per  CoRiAif.    Judgments  affirmed. 


(US  Pa.  St  IM) 

Appeal  of  BoDGERS. 

In  re  Sheridan  Ate. 

{SuTpreme  Courtof  PennsyVocmta.  Nov.  10, 1890.) 

IMFBOVINO  STXBBTS— RePOBT  OF  VHWIM— AP- 
PSAL. 

Uoder  Act  Pa.  April  22,  1866,  (F.  L.  525.) 
relative  to  opening  and  widening  streets,  provid- 
ing that  the  viewers  make  report  to  the  court  of 
quarter  sessions,  and  that  said  conit  may  modify, 
approve,  and  confirm  said  report,  which  confir- 
mation shall  be  final  and  oonolusive  on  all  par- 
ties, there  is  no  appeal  from  sach  order  of  oon- 
flnnatiaii. 


Appeal  from  court  ot  quarter  sessions, 
Allegheny  county. 

Rohb  A  FlttslmmoBB,  tor  appellant.  J. 
W.  Klrker,  for  appellee. 

Per  Curiam.  This  proceeding  was  un- 
der the  act  of  April  22,  1866,  (P.  L. 625,) the 
second  section  of  which  provides:  "That 
the  said  viewers  shallmakereport  of  their 
proceedings  in  writing  to  the  next  session 
of  said  court,  describing  the  properties 
upon  which  aAseesmnnts  have  been  made, 
specifically  stating  whether  for  contribu- 
tion or  for  damages,  with  the  amounts, 
respectively ;  and  the  said  court  may  at 
the  next  session  thereafter,  or  at  any  snb- 
BeqDentsciislou,onthebearingof  such  par- 
ties as  choose  tocontestthe  Bame,modlfy, 
approve,  and  confirm  the  said  report, 
which  confirmation  shall  be  final  and  con- 
clusive upon  all  parties, "  etc.  We  are  of 
opinion  that  under  this  act  the  order  of 
the  court  below  confirming  the  report  was 
final,  and  that  it  was  not  error  to  refuse 
to  appoint  a  jury  ot  review.  Order  af- 
firmed. 


(US  Fa.  St  198) 

McLauohmn  et  ai.  v.  (Dollins  et  aJ. 
(Swpreme  Cowrt  of  PennsylixvnUi.    Nov.  8, 1890. ) 

oovbnant  to  buppobt— breach — action  bt 
Hbibb. 
M.  and  wife  deeded  land  to  C,  possession 
being  reserved  during  the  life  of  U.  In  consid- 
eration thereof  C.  agreed  to  care  for  U.  and  his 
wife.  Held  that,  neither  If.  in  his  life-time,  nor 
his  widow  thereafter,  having  complained  of  the 
breach  of  any  covenant  to  be  performed  by  C, 
the  collateral  heirs  of  M.  had  no  right  of  action 
against  C. 

Appeal  from  court  ofcommon  pleas,  But- 
ler county;  John  McMichaei.,  Judge. 

IV.  D.  Brandon,  Lev.  McQulntlon,  Joa. 
C.  Vanderlin,  W.  H.  B.  Riddle,  and  T.  C. 
CattipbeU.tor  appellants.  John  M.  Tbomp' 
BOD,  Chna.  McCandlesa,  W.  A.Forquer,anA 
S.  F.  Bowser,  tor  appellees. 

Per  (Turiam.  The  contract  In  this  case 
was  executed  by  the  deed  and  contract 
between  Bernard  McLaughlin  and  wife 
and  the  defendant  John  D.  Collins.  As  a 
consideration  for  the  deed  Collins  was  to 
perform  certain  things,  McLaughlin  re- 
serving the  possession  during  his  life-time. 
What  Collins  was  to  do  appears  by  the 
asrreement  bearing  even  date  with  the 
deed.  It  was  as  follows:  "And  the  said 
John  D.  Collins  hereby  further  agrees 
that  he  will  continue  to  live  with  and  la- 
bor for  the  said  Bernard  McLaughlin  for 
and  during  the  time  of  his  natural  life, 
take  care  of  him  and  Julia,  his  wife,  in 
old  age  or  sickness,  and  in  all  respects  per- 
torni  bis  duty  towards  them  as  a  son ; 
that  aft«r  the  death  of  the  said  Bernard 
McLaughlin  he  will  pay  or  cause  to  be 
paid  unto  the  said  Julia  McLaughlin  the 
annual  sum  of  fifty  dollars,  or  pay  to  her 
the  value  thereof  in  grain  at  market  price; 
*  *  *  and  in  sickness  or  old  age  to  pay 
to  her  such  further  sum  as  may  be  neces- 
sary for  her  comfortable  maintenance  and 
support,  or  *  *  *  to  furnish  the  said 
Julia  McLaughlin  with  a  comfortable 
room  in  the  dwelling-house  ot  the  said 
Ben^ard     McLaughlin,      together      with 
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oomfurtable  wearing  apparel,  fael,  attend- 
ance, board  at  his  own  table,  and  in  all 
respects  tarnish  her  with  a  comfortable 
and  proper  maintenance  iu  health,  sick- 
ness,  and  old  age,  and  at  her  death  bury 
her  in  a  decent  and  Christian-like  man- 
ner, and  set  np  a  saltable  tomb-stone  at 
her  grave."  Agreements  ot  this  kind 
are  qnite  common,  and  they  frequently 
lead  to  litigation.  This  case  is  no  excep- 
tion tu  the  rule.  After  the  death  of  Ber- 
nard McLaaghlin,  and  during  the  life-time 
ot  his  widow,  the  collateral  heirs  of  the 
former  brought  this  action  of  ejectment 
against  Collins,  to  recover  the  possession 
ot  the  premises  con  veyed  by  the  deed  before 
mentioned.  They  allege  that  Collins  did 
not  keep  his  covenants,  and  that,  there- 
fore, the  lieirs  of  McLaughlin  have  a  right 
of  entry  for  condition  broken.  It  may 
well  be  questioned  whether  their  remedy, 
if  any,  is  not  by  suit  upon  the  covenants 
contained  in  the  agreement.  Bnt  we  de- 
cide this  case  upon  other  grounds.  Nei- 
ther McLaughlin  in  his  life-time,  nor  his 
widow  since  his  death,  has  made  any 
complaint  of  the  breach  of  any  of  the  cov- 
enants to  be  perfurnied  by  Collins.  The 
widow  is  still  living  with  and  cared  for  by 
him,  as  stipulated  in  the  agreement.  She 
makes' no  complaint;  on  the  contrary, she 
is  entirely  satlsfled  with  her  treatment, 
and  with  the  manner  In  which  Collins  has 
kept  and  is  keeping  his  covenants.  Under 
such  circumstances,  it  is  difBcult  to  see 
what  standing  the  collateral  heirs  of  Ber- 
nard McLaughlin  have  to  meddle  in  this 
matter.  It  is  not  the  case  of  the  grant  of 
an  estate  upon  condition,  with  the  con- 
dition unperformed.  On  the  contrary,  if 
we  concede  It  to  be  an  estate  upon  con- 
dition, the  condition  has  been  performed 
in  a  manner  entirely  satisfactory  to  the 
only  parties  interested  therein.  Judgment 
affirmed. 

(US  Pa.  St.  321) 

Id  re  Ooldman. 
(9iq>rem«  Court  of  PennayVoania.  Nov.  10, 1890. ) 

IXTOXIOATINO  lilQUOBS — LlCBNSEB— APFEAl.. 

The  refusal  of  the  qnarter  sessions  to  grant 
a  wholesale  liquor  license  will  not  be  disturl)ed 
on  appeal,  where  the  record  shows  tiiot  the  li- 
cense was  refused  because  the  applicant  did  not 
possess  the  qualiflcations  required  by  law. 

Appeal  from  court  of  qnarter  sessions, 
Allegheny  county. 
Cbartes  L. Powers,  for  appellant. 

PkrCdbiam.  The  record  shows  that  the 
conrt  below  refused  to  grant  a  wholesale 
license  to  appellant  to  sell  liquors  for  the 
reason  that  be  did  not  possess  the  qualifi- 
cations required  by  the  act  ot  assembly. 
This  is  sufficient.    Judgment  affirmed. 


(US  Pa.  St.  266) 

MAB8B4LL  FouNSBT  &C0NBT.C0.,  Limited, 
V.  Pittsburgh  Traction  Co. 

(Supreme  Court  of  Penruylvcmia.   Nov.  10, 1880.) 

(JosTRAOTS— Extra  Wokk— Compensation. 

A  contract  for  the  construction  of  three 
curves  on  defendant's  cable  railroad  was  awarded 
to  plaintiff  at  a  specified  price  per  lineal  foot. 
These  curves  were  to  be  solid  curves,  composed 
ot  heavy  boxes,  bolted  end  to  end.    Subsequently 


defendant  changed  its  plans  so  as  to  lengthen  the 
three  curves  Into  one;  and,  instead  of  placing  the 
boxes  end  to  end,  they  were  placed  ^  feet  apart, 
with  fllling  pieces  between.  Held,  in  asaunvprU 
for  the  price  of  the  work,  that  it  was  proper  to 
instruct  that  plalntiit  was  not  confined  to  the  act- 
ual value  of  the  filling  pieces,  bat  was  entiUed 
to  the  contract  price  therefor,  If  there  was  an 
agreement,  express  or  implied,  when  the  change 
in  the  contract  was  made,  that  the  filling  pieces 
should  be  regarded  as  part  of  the  curved  work, 
to  be  paid  for  at  the  ountraot  price. 

Appeal  from  conrt  ot  common  pleas,  Al- 
legheny county;  J.  F.  Slaole,  Judge. 

Assumpsit  by  the  Marshall  Foundry 
&  Construction  Company,  Limited,  against 
the  Pittsburgh  Traction  Company.  De- 
fendant was  about  to  build  a  cable  rail- 
way in  the  city  of  Pittsburgh.  A  portion 
of  the  road  was  up  a  winding  hill,  known 
as  "Solo  Hill,"  and  defendant's  plans 
called  for  the  construction,  on  this  hill,  ot 
three  comparatively  short  curves,  each 
with  a  radius  of  100  feet,  the  total  length 
ol  which  three  curves  was  528  feet.  These 
curves  were  to  he  solid  curves,  composed 
of  heavy  boxes,  bolted  end  to  end.  Plain- 
tiff made  the  following  bid  tor  this  work : 
"Pbgh.  Traction  Railroad,  City— Gentle- 
men :  We  propose  to  furnish  and  erect  iu 
place  the  iron  work  of  the  curves  on  your 
road,  Including  one  grip-hatch  at  each  end 
of  each  carve,  as  per  your  drawings  and 
specifications,  placing  them  In  such  posi- 
tions and  at  such  times  as  your  engineer 
may  direct,  and  properly  connecting  the 
samewithmain  track,  for  the  sum  of933.74 
per  lineal  foot,  measured  through  center 
ot  track  from  out  to  out  of  grip-hatch. 
Yours,  very  truly,  Thomas  Marshall, 
Chairman."  After  plaintiff's  bid  was  ac- 
cepted, defendant  lengthened  the  radii  of 
the  three  curves,  two  of  them  from  100  feet 
each  to  875  each,  and  one  from  100  feet  to 
480  feet,  so  as  to  make  them  practically 
into  one.  The  position  ot  the  boxes  was 
also  changed,  so  that,  instead  of  having 
one  up  against  the  other,  they  were 
placed  4%  feet  apart,  and  filling  pieces 
were  put  into  the  Intervening  spaces. 
Plaintiff  completed  the  work  to  defend- 
ant's satisfaction,  and  the  controversy 
between  the  parties  was  as  to  the  cum- 

Sensation  to  be  paid  plaintiff  tor  the  fill- 
ig  pieces,  tor  which  plaintitt  claimed  the 
regular  contract  price,  $33.74  per  foot, 
while  defendant  contended  that  plaintiff 
was  entitled  to  the  contract  price  for  the 
boxes  alone,  and  only  for  the  actual  value 
ot  the  filling  prices.  Defendant  requested 
the  following  Instruction:  "That,  if  the 
jury  believes  the  defendant  company,  at 
the  time  plaintitt  made  its  proposal  for 
the  iron-work  ot  the  curves  tor  defend- 
ant's road,  had  In  contemplation  the  con- 
struction ot  three  comparatively  short 
curves  on  Fifth  avenue  between  Craft 
avenue  and  Short  street;  that  said  curves 
were  to  be  solid  curves,  composed  of  the 
heavy  cast-iron  boxes,  with  mat-hinery 
therein,  and  a  cover  thereon,  which  boxes 
were  to  be  laid  one  close  np  against  the 
other;  and  that  plans,  showing  such 
curves,  BO  constructed,  were  the  only  plan.s 
shown  to  plalntin,  and  the  only  plans 
upon  which  its  bid  was  made  and  accept- 
ed by  the  defendant  company ;  and  it  the 
jury  believes  that  the  defendant  company 
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afterwards,  with  the  plaintiff's  assent, 
changed  the  plans  for  the  construction  of 
Raid  curves,  so  that.  Instead  of  having 
three  comparatively  short  curves  between 
Craft  avenue  and  Short  street,  with  the 
heavy  cast-iron  boxes  laid  up  one  against 
the  other,  there  should  be  between  said 
points  practically  but  one  continuous 
curve  with  the  heavy  cast-iron  boses 
placed  not  one  up  against' the  other,  but 
four  and  a  half  feet  apart,  with  the  filling 
pieces  in  the  intervening  spaces,  and  that 
said  filling 'pieces  were  not  contemplated 
(vbcn  plaintiff's  proposal  was  made  and 
accepted,  and  notshown  in  the  plans  upon 
which  it  bid, — plaintiff  can  recover  at  the 
contract  rate  only  for  the  cast-Iron  boxes, 
but  for  the  filling  pieces  is  entitled  simply 
to  what  at  the  time  they  were  furnished 
would  be  a  fair  price  for  said  filling  pieces, 
finished  and  erected  in  place,  biit  no  more. 
Answer.  The  proposition  is  affirmed,  un- 
less when  such  change  was  made  there 
was  an  agreement,  expressed  or  implied, 
that  it  should  be  regarded  as  part  of  the 
curved  worlt,  to  be  paid  for  at  the  con- 
tract price."  The  court  also  instructed 
the  Jury  as  follows:  "  If  this  contract  was 
simply  for  these  boxes  put  in  solid  curves, 
— that  is,  fastened  one  Joining  the  other, 
so  as  to  make  n  solid  curve  ol  boxes, — 
then  the  first  question  comes,  was  there 
any  change  made  in  it?  That  Is  beyond 
dispute.  There  was  a  change  made,  and, 
instead  of  putting  the  boxes  together, 
they  were  separated,  and  pieces  four  and 
one-half  feet  long  put  between  them.  In 
the  first  place,  was  that  a  material 
change?  "That  is  a  question  for  you,  and 
not  for  the  court.  The  model  is  before 
you;  the  testimony  in  relation  to  how  it 
was  made  and  how  it  was  put  in,  the 
differences  between  the  boxes  and  the  fill- 
ing pieces,  have  all  been  given.  Was  that 
a  material  change  from  the  contract?  Or 
was  It  such  as  would  come  under  not  the 
word 'curved,' but  the  terms 'iron-work 
of  the  curves  according  to  plans  and  spec- 
ifications?' If  It  is  substantially  the 
same  thing,  then  he  would  be  entitled  to 
be  paid  as  of  the  original  contract.  If 
not,  he  ia  only  entitled  to  receive  pay  ac- 
cording to  Us  actual  value — fair  market 
value — at  the  time. "  There  was  a  verdict 
for  plaintiff,  and  defendant  appeals. 

F.  M.  Miigee  and  Geo.  C.  Wilson,  for  ap- 
pellant.   I/aaear  <£  Orr,  for  appellee. 

Per  Curiam.  We  find  no  error  in  the 
answer  of  the  court  below  to  the  defend- 
ant's first  point.  The  point  was  afl3rraed, 
with  a  qualification  which  was  fully  jus- 
tified by  the  evidence.  There  is  little  else 
in  the  cane  but  a  question  of  fact,  which 
we  think  was  fairly  submitted  to  the  jury. 

Judgment  affirmed.    . 


(188  Pa.  St.  808)  ' 

Lewis  v.  Eattigan. 

(Swpreme  Court  of  Penmylvanla.  Nov.  10, 1890. ) 

Appbai^-Rbvibw— Harmless  Ebhob— IJistbuo- 

TION8. 

A  slight  inaccuracy  in  the  charge  of  the 
court  in  referrinj;  to  the  testimony  of  one  of  the 
wituesses,  which  could  not  hare  injured  appel- 
lant, is  no  ground  for  the  reversal  of  the  judg- 
tnent  on  appeal. 


Appeal  from  court  of  common  pleaa, 
Allegheny  county. 

Eiectment  by  Lewis  H.  Lewis  against 
Bridget  Kattigan  to  recover  a  strip  of 
ground  9  lnchp«  wide,  and  35 feet  in  length, 
on  the  boundary  line  betwe*.'n  plaintiff's 
and  defendant's  premises.  There  was  a 
verdict  for  plaintiff,  and  judgment  there- 
on, whereupon  defendant  sued  out  this 
writ  of  certiorari.  The  only  assignment 
©terror  is  as  follows:  "That  the  court 
erred  In  charging  the  jury  iu  summing  up 
the  evidence  produced  by  plaintiff,  in 
which  he  stated:  'Mr.  Cooper  says  be 
fixed  the  line  of  Fifth  avenue,  which  be 
found  by  a  stake  on  Heisel  street,  and 
found  the  line  of  houses  with',  perhaps, 
some  other  stakes,  and  says  there  is  no 
difficulty  infixing  the  line  of  Fifth  avenue. 
He  measured  the  snine  measurement  that 
Mr.  Wolff  bad  done,  although  he  says  be 
did  not  knowtberebad  been  any  measure- 
ment by  Mr.  Wolff, '—when,  in  fact,  the  tea. 
timony  of  Mr.  Cooper,  as  'Contained  on 
page  of  the  appendix,  was  as  fol- 
lows: 'Question.  In  making  thatsurvey, 
what  did  you  do  in  the  first  place?  An- 
swer. I  fixed  the  line  of  Fifth  avenue  as 
show  on  the  plan,  and  as  fixed  on  the 
ground  by  buildings,  and  by  the  streets,  aa 
it  had  been  approved,  and  then  measured 
from  Fifth  avenue  up  to  this  lot  line.  The 
distance  from  Fifth  avenue  along  Heisel 
street  is  two  hundred  and  twenty  fet>t, 
and  along  the  alley  it  is  two  hundred' and 
twenty  <iiid  eleven-hundredths  feet.' " 

Jobn  F.  Cox,  for  appellant.  &  A.  Will, 
for  appellee. 

Pbr  Curiam.  The  only  complaint  here 
Is  that  the  learned  judge  below  committed 
a  slight  inaccuracy  in  referring  to  the  tes- 
timony of  Mr.  Cooper.  It  was  too  slight, 
however,  to  have  done  the  appellant  any 
Injury,  and  we  do  not  reverse  for  harm- 
less errors.    Judgments  afilrmed. 


■—  (138  Pa.  St.  285) 

In  re  Mausball's  Estate. 
Appeal  of  Second  Nat.  Bane  of  Alle- 

OBBNY. 

(Supreme  Court  of  Pennsylvania.  Nov.  10, 1890. ) 

FI.BDOB  BT  Executor — Tuustees  ex  Mai.£fioio^ 
Limitation  op  Actions. 
Where  an  executor  pledges  stock  of  his 
testator  ou  the  false  reprosentation  that  testator 
xtas  a  member  of  the  firm  in  whose  name  the 
pledge  was  made,  the  pledgees  become  trustees 
ex  maleflclo,  and,  in  the  absence  of  actual  notice 
to  the  beneflciary  of  an  adverse  claim  by  the 
pledgees,  limitation  will  not  run  against  the 
beneflciary. 

Appeal  from  orphans'  court,  Allegheny 
county;  Wiloam  G.  Hawkins,  Judge. 

The  atalement  and  opinion  of  the  or- 
phans' court  (Hawkins,  J.)  is  as  follows: 
"statement. 

"Anna  F.  Marshall,  interested  as  lega- 
tee under  the  will  of  James  Marshall,  de- 
ceased, has  filed  four  petitions,  with  a 
view  to  compel  the  retransfer  to  the  estate 
of  said  decedent  of  certain  stocks  whli:b 
James  Marshall,  Jr.,  acting  executor,  ' 
pledged  as  collateral  security  to  the  Sec- 
ond National  Bank  of  Allegheny  for  a 
loan  to  himself  Individually;  and  as  the 
parties    respondent   are   the  aame,   and 
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there  was  but  one  qoeBtion  involved,  the 
casee  were  heard  together  by  consent. 
The  qneatlon  involved  Is  whether  or  not 
the  Second  National  Bank  of  Allegheny 
has  acquired  title  as  pledgee  as  against 
the  estate  by  virtue  of  the  statute  of  limit- 
ations. The  mnterial  facts  oat  of  which 
this  question  arises  are  these : 

"James  Marshall  died  in  1869,  leaving  a 
will  in  which  he  appointed  Thomas  M. 
Manihall,  Mark  W.  Watson,  James  Mar> 
shall,  Jr.,  and  Matilda  Marshall,  execu- 
tors and  trustees ;  and  gave  his  estate  to 
tiaid  trustees  for  an  indefinite  term  for  the 
benefit  of  his  widow  and  children.  Anna 
F.  Marshall,  the  present  petitioner,  who 
as  the  youngest  child,  attained  her  ma- 
jority in  August,  1886.  All  of  the  execu- 
tors and  trustees  quallSed:  but  James 
Marshall,  Jr.,  became  the  acting  executor 
and  trustee,  and  so  continued  until  April 
16, 1883,  when,  having  become  insolvent, 
h<>  ceased  to  act,  and  the  surviving  execu- 
tors and  trustees  assumed  the  daties  of 
the  trust.  James  Marshall,  Jr.,  was  dis- 
charged as  executor  and  trustee  in  1887. 
While  acting  executor  and  trustee,  James 
Marshall.  Jr.,  trading  as  James  Marshall 
■A  Co..  procured  certain  notes  to  be  dis- 
counted by  the  Second  National  Bank  of 
Allegheny,  upon  the  security  of  stocks  be- 
longing to  the  estate  of  James  Marshall, 
<]ecf>aBed,  as  follows:  First.  March  26, 
1883,  note  signed  by  Oliver  Wylle,  payable 
thirty  days  after  date,  for  f  14.000,  for 
which  was  pledged  as  collateral  a  certifl- 
fate  for  seventy-five  shares  of  thn  capital 
stock  of  the  Fai'raers'  Deposit  National 
Bank  of  Pittsburgh,  showing  on  its  face 
that  it  belonged  to  the  estate  of  James 
Marshall,  deceased.  This  note  was  the 
last  renewal  of  a  series  of  notes  beginning 
May  11,  1881;  The  first  pledge  of  the  stock 
was  made  May  1,  1882,  and  renewed 
Dledg^Q  were  made  with  the  successive  re- 
newals of  notes  aforesaid.  Dividends 
have  accrued  and  are  in  the  hands  of  the 
Farmers'  Deposit  National  Bank  amount- 
ing to  f  7,200.  Second.  April  7, 1S88,  note 
«lgned  by  John  D.  McCune,  payable  thirty 
days  after  date,  for  ¥12,000,  for  which  was 
pledged  as  collateral,  by  James  Marshall, 
Jr.'s  transfer  on  the  books,  as  acting  exec- 
utor, three  hundred  shares  of  the  capital 
-stock  of  the  Allegheny  Gas  Company  be- 
longing to  the  estate  of  James  Marshall, 
deceased.  This  note  was  the  last  renewal 
■ot  a  series  of  notes  beginning  May  11, 1881. 
The  first  pledge  of  this  stock  was  made 
May  10,  li^2,  and  renewed  pledges  were 
made  with  the  successive  renewals  of  the 
notes  aforesaid.  Dividends  on  these 
stocks  have  been  received  by  the  pledgees. 
Third.  March  SO,  1883,  note  signed  by  C. 
H.  Hetsel  payable  80  days  after  date  for 
415,000,  for  which  was  pledged  as  collater- 
al, by  James  Marshall,  Jr.'s,  transfer  on 
the  books  as  acting  executor.  300  shares  of 
the  capital  stock  of  the  Allegheny  Gas 
■Company  belonging  to  the  estate  of  James 
Marshall,  deceased.  This  -  note  also  was 
the  last  renewal  of  a  series  of  notes  be- 
S^nalDg  February  28,  1882.  The  first 
pledge  of  this  stock  was  made  March  25, 
1882,  and  renewed  pledges  were  made  with 
the  successive  renewals  of  the  notes  afore* 
«ald.    The  Second  National  Bank  has  re- 


ceived, in  dividends  on  690  shares  of  gas 
stock,  fl2,660.  Fourth.  March  27,  1888, 
note  signed  by  J.  N.  Davidson,  payable  30 
days  after  date,  for  f  2,500,  for  which  was 
pledged  to  said  J.  N.  Davidson,  (who  was 
cashier  of  said  bank,)  by  James  Marshal], 
Jr.'s,  transfer  as  acting  executor,  SOshares 
of  the  capital  stock  of  said  Second  Na- 
tional Bank  belonging  to  the  estate  of 
James  Marshall,  deceased.  Thisnotewas 
the  last  renewal  of  a  series  of  notes  be- 
ginning November  15,  1881.  The  flrat 
pledge  of  this  stock  was  made  November 
15, 1881,  and  renewed  pledges  were  made 
with  the  successive  renewals  of  the  said 
notes.  Fifteen  of  these  shares  were  sold 
by  Mr.  Davidson  for  9 ,  on ,  un- 
der power  contained  In  the  note  for  whictt 
they  had  been  pledg;ed  as  collateral;  and 
the  remaining  6  shares  are  held  by  him 
snbject  to  the  order  of  theexecutors.  The 
bank  received  dividends  on  this  stock. 
While  acting  executor  and  trustee,  James 
Marshall,  Jr.,  trading  as  James  Marshall 
ft  Co.,  also  procured  a  certain  other  note 
to  be  discounted  by  the  American  Bank 
of  Pittsburgh,  as  follows:  April  10,1888, 
note  signed  by  'James  Marshall,  Jr.,  act- 
ing executor,'  payable  81  days  after  date, 
for  $17,500,  for  which  was  pledged  an  col- 
lateral a  certificate  for  50  shares  of  the  capi- 
tal stuck  of  the  Farmers'  Deposit  National 
Bunk  of  Pittsburgh,  showing  on  its  face 
that  it  belonged  to  the  estate  of  James 
Marshall,  deceased.  This  note  was  the 
last  renewal  of  a  series  of  notes  beginning 
prior  to  December 2, 1882.  The  first  pledge 
of  this  stock  was  made  December  2, 1882, 
and  renewed  pledges  were  made  with  the 
successive  renewals  of  said  notes.  Divi- 
dends have  accrued,  and  are  on  deposit  in 
the  Farmers'  Deposit  National  Bank,  at- 
tending the  ownership  of  said  stock, 
amounting  to  97,200. 

"All  the  notes  prior  to  the  last  were 
surrendered  by  the  Second  National  and 
the  American  Banks,  respectively,  upon  re- 
newals. These  discounts  were  made  by 
said  banks  for,  and  the  proceeds  were  used 
by,  James  Marshall  &  Co.  James  Mar- 
shall, Jr.,  represented  to  the  discounting 
banks,  and  they  believed,  that  the  estate 
of  James  Marshall,  deceased,  was  In  the 
firm.  James  Marshall  was  in  bis  life-time 
a  parttter,  but  the  firm  was  dissolved  by 
his  death,  and  James  Marshall,  Jr.,  had 
no  authority  whatever  to  bind  the  estate. 
The  estate  had  no  need  of  these  dis- 
counts, and  received  no  benefit,  directly  or 
indirectly,  from  them.  They  were  made 
without  the  consent  or  knowledge  of  ei- 
ther the  co.executore  or  co-legatees  of 
James  Marshall,  Jr.  As  already  stated, 
James  Marshall,  Jr.,  having  become  in- 
solvent, ceased  to  act  as  executor  and 
trustee  In  1888,  was  dlschorged  from  his 
trust  In  1887,  and  thereupon  the  surviving 
executors  and  trustees  assumed  the  du- 
ties of  the  trust,  and  have  so  continued 
since.  James  Marshall.  Jr.,  filed  no  ac- 
count of  his  administration.  Hewas  very 
largely  indebted  to  the  estate.  In  Au- 
gust, 1886,  Anna  F.  Marshall,  the  present 
petitioner,  attained-  her  majority,  as  al- 
ready stated,  and  on  February  16, 1889, 
said  surviving  executors  having  neglected 
and  refused  to  take  any  action  towards 
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the  recovery  of  saidstockB  and  moneyB,  and 
said  recovery  being  necessary  to  tiie  dne 
administration  oftlie  estate  ofJameB  Mar- 
sliall,  deceased,  Instituted  the  present  pro- 
ceedings, in  which  she  prays,  in  the  alter- 
native, eltlier  (I)  that  saidsarvlvlng  exec- 
utors be  required  to  institute  proceedings 
tor  the  recovery  of  said  stoclcs  and  mon- 
eys, and  said  banlcs  be  in  the  mean  time 
restrained  from  otherwise  disposing  of 
the  same;  or  (2)  that  this  court,  by  order 
or  decree,  compel  said  banlts  to  retransfer 
said  BtoclcB,  and  pay  over  said  moneys  to 
said  surviving  executors.  Ail  parties  in- 
terested were  made  parties  to  the  record. 
Thomas  M.  Marshall,  executor,  and  Mrs. 
Watson,  Mrs.  Talbot,  and  James  Mar- 
shall, Jr.,  children  and  legatees,  of  James 
Marshall,  deceased,  made  no  answer,  and 
the  petition  was  taken  pro  confesso  as  tu 
them.  M.  W.  Watson  and  Mrs.  M.  Mar- 
shall, executors,  filed  separate  answers, 
and  substantially  admit  the  averments  in 
the  bill,  and  ask  to  Interveue  as  parties 
petitioner.  The  Farmers'  Deposit  Nation- 
al Bank  disclaims  interest  in  the  subject- 
matter  of  the  controversy,  and  submits  it- 
self to  the  judgment  of  the  law.  The  Sec- 
ond National  Bank  filed  answers,  in 
which.  Inter  alia,  it  substantially  sets 
forth:  First,  thBX,  said  loans  were  made 
to  the  firm  of  James  Marshall  &  Co.  on 
the  representations  of  James  Marshall, 
Jr.,  that  the  said  firm  was  composed  of 
the  estate  of  James  Marshall,  deceased, 
and  himself,  who  were  associated  in  the 
business  of  said  firm,  and  that  he,  the  said 
James  Marshall,  Jr.,  was  the  acting  and 
managing  partner  of  said  firm;  and  that 
all  of  said  loans  were  made  on  the  credit 
of  said  firm  so  constituted  and  composed, 
and  the  money  was  paid  to  said  James 
Marshall,  Jr.,  as  the  active  business  part- 
ner of  said  firm  of  James  Marsliall  &  Co. ; 
and  said  respondent  avers  that  it  is  in- 
formed and  believes,  and  expects  to  be 
able  to  prove,  that  the  business  of  James 
Marshall  &  Co.  was  carried  on  by  James 
Marshall,  Jr.,  for  the  benefit  of  himself 
and  the  three  other  legatees  and  devisees 
named  in  the  will  of  James  Marshall,  de- 
ceased, and  that  said  legatees  received, en- 
joyed, participated  in,  and  used  their  re- 
spective shares  of  the  profits  of  said  firm ; 
second,  that  respondent  has  actually  held 
said  stocks  more  than  six  years,  and  has 
acquired  title  thereto  by  virtue  of  the 
statute  of  limitations;  and,  third,  that 
this  court  has  no  Jurisdiction  in  the 
premises.  The  first  of  these  defenses  of 
the  Second  National  Bank  was  aban- 
doned on  the  argument,  and  the  defense 
made  by  the  American  Bank  was  finally 
rested  on  the  statute  of  limitations  and 
want  of  jurisdiction  in  this  court.  These 
pledgees  do  not  claim  absolute  title  to  the 
stock  held  by  them,  respectively.  The 
position  taken  by  their  counsel  in  argu- 
ment was  that  because  the  original  pledge 
waJ3  illegal,  as  "^against  the  estate,  their 
holding  thereby  became  adverse,  and  the 
statute  of  limitations,  running  from  that 
date,  perfected  their  title  as  pledgees  as 
against  the  estate. 

"opinion. 
"First.  It  was  not  denied  in  argument 
that,  assuming  this  court  had  jurisdiction 


over  the  controversy  liere,  Anna  F.  Mar- 
shall had  a  right,  as  party  petitioner,  tu 
institute  these  proceedings.  The  reasons 
for  her  action  were  the  same  as  those 
which  were  recognized  as  being  sufficient 
in  Odd-Fellows'  Bunk's  Appeal,  123  Pa. 
St.  366,  16  Atl.  Rep.  606.  She  was  ben- 
eficially interested ;  the  stocks  were  needed 
for  the  due  administration  of  the  estate; 
and  the  surviving  executors  bad  refused 
or  neglected  to  take  action. 

"Second.  And  the  same  reasons  exist 
here  as  there  for  maintaining  the  jurisdic- 
tion of  this  court  to  afford  relief.  The  re- 
spondents admit  that,  at  the  time  of  the 
original  pledge,  the  stocks  wi;re  the  prop- 
erty ot  the  estate  of  James  Marshall,  de- 
ceased, and  that  they  were  illegally 
pledged  for  the  individual  debt  of  James 
Marshall,  Jr.  This  coart  had  jurisdiction 
of  the  settlement  of  the  estate  ot  James 
Marshall,  deceased,  and  its  possession  of 
these  stocks  was  an  essential  step  towards 
that  settlement.  It  had,  in  fact,  posses- 
sion of  them,  for  the  possession  of  its  offi- 
cer is  the  possession  of  the  court.  Kerr, 
Kec.  165;  Wheatland's  Appeal,  125  Pa.  St. 
38,  17  Atl.  Rep.  251.  Could  that  officer 
have  successfully  denied  accountability  for 
these  stocks,  and  held  them  for  his  owa 
use,  in  defiance  ot  the  jurisdiction  ot  this 
court?  If  not,  can  his  pledgee,  who  took 
with  notice  that  the  pledge  was  made  in 
violation  of  a  trust,  claim  an  immunity 
which  ho  could  not  have  successfully 
claimed  ?  It  is  well  settled  in  courts  ot 
equity  that  trust  funds  so  taken  may  be 
followed  so  long  as  they  can  be  identified, 
no  matter  through  how  many  hands  or 
transmutations  they  may  have  passed; 
and  the  wrongful  holder  becoiues  a  trus- 
tee ex  waleOcIo,  subject  to  the  same  rules 
and  remedies  as  the  lawful  trustee.  Perry, 
Trusts,  §  245.  This  court  is  a  court  of 
equity,  and,  within  the  orbit  ofitjijuriB- 
dlction,  administers  equity  by  the  same 
rules  and  remedies.  What  more  appro- 
priate— indeed,  what  other— tribunal  could 
there  be  to  follow  these  assets?  It  has 
exclusive  jurisdiction  of  the  settlement  of 
this  estate,  and,  tor  the  purpose  of  that 
settlement,  had  these  stocks  In  its  posses- 
sion when  they  were  eloigned.  The  pledge 
was,  in  contemplation  ot  law,  a  contempt, 
and  punishable  as  such  exclusively  by  this 
court.  Kerr,  Rec.  165.  It  will  readily  be 
conceded  that,  in  those  cases  in  which 
this  court  has  never  had  possession  of  the 
assets  of  decedents,  as  where  the  pledgee 
claims  title  derived  through  a  stranger  to 
the  estate,  or  where,  as  in  Delbert's  Ap- 
peal, S3  Pa.  St.  468,  an  executor  de  son  tort 
has  taken  possession,  the  jurisdiction  be- 
longs to  another  tribunal.  But  here,  pos- 
session of  the  stocks  was  admittedly  in 
the  hands  of  the  officer  of  this  court,  and 
was  illegally  taken  from  him.  They  have 
been  traced  into  these  respondents' hands, 
and  identified.  Those  in  possession  are 
trustees  ex  ma/eflcio,  claiming  title  through 
a  trustee  who  was  subject  to  the  jurisdic- 
tion ot  this  court,  and  recovery  of  posses- 
sion of  these  stocks  Is  essential  to  the  ex- 
ercise ot  the  exclusive  jurisdiction  ot  this 
court  in  the  settlement  ot  the  estate  of 
James  Marshall,  deceased.  It  cannot  be 
doubted  that.  In  these  circumstances,  this 
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court  can  maintain  its  Jurlediction  as  a 
coart'ol  equity,  and  restore  these  assets 
to  their  original  Hiatus.  Its  equitable  }u> 
risdlction,  having  once  attached,  is  suffi- 
cient to  embrace  every  relief  necessary  to 
a  (nil  disposition  ot  the  case.  '  When  a 
cause  is  once  within  the  grasp  of  a  court 
ot  equity,  or  a  court  lawfully  exercising 
equi<7  powers,  it  has  no  need  to  call  in 
the  aid  of  a  court  of  law.  Its  process  Is 
plastic,  and  Its  power  Is  only  limited  by 
the  necessities  ot  the  case,  and  by  its  duty 
to  administer  equity  in  accordance  with 
established  rules.  In  such  case  it  needs 
no  other  court  tu  finish  its  work.'  Odd- 
Fellows'  Banlt's  Appeal,  supra.  P'or  these 
reasons  the  plea  to  the  Jurisdiction  must 
be  overruled. 

"  Third.  Nor  can  the  plea  ot  the  statute 
of  limitations  be  sustained.  Treating  the 
pledge  of  stocks  as  a  contempt,  the  only 
admissible  answer  of  the  pledgees  is  to  re- 
store the  stocks,- and  purge  themselves  of 
contempt.  Kerr,  Rec.  165.  Contempts 
may  relate  as  well  to  misconduct  tending 
to  obstruct  the  proceedings  of  courts,  or 
mar  their  efficiency,  as  to  disobedience  to 
decrees,  and  it  is  obviously  esseutial  to 
the  purposes  of  their  jurisdiction  that  they 
should  have  power  to  punish  such  miscon- 
duct whenever  It  shall  be  brought  to  their 
notice.  Wells,  J ur.  §  178.  When  the  Juris- 
diction of  a  court  has  once  attached,  time 
cannot  run  against  its  exercise.  The  col- 
lusion of  its  officers  might  otherwise  de- 
teat  the  administration  of  justice,  without 
any  default  ou  the  part  of  those  for  whose 
benefit  such  Jurisdiction  was  established. 
James  Marshall,  .Tr.,  was  amenable  to  the 
jurisdiction  of  this  coui-t  as  acting  execu- 
tor of  the  will  of  James  Marshall,  de- 
ceased, and  it  must  be  conceded  that  he 
could  not  have  pleaded  the  statute  of  lim- 
itations, as  against  the  exercipe  of  that  ju- 
risdiction, in  respect  of  the  stocks.  His 
pledKens  are  trustees  ex  amleticio,  who  sit 
in  his  seat,  amenable  to  the  same  Jurisdic- 
tion ;  and  there  is  no  reason  why  they 
should  have  privileges  which  he  could  not 
have  claimed.  Treating  the  pledge  as  af- 
fecting the  beneficial  ownership  of  this  pe- 
titioner, these  trustees  ejrma7e/7cio  are  sub- 
ject to  the  same  rules  and  remedies  as, 
and  can  have  no  greater  rights  or  privi- 
leges than,  James  Marshall,  Jr.  They  hold 
these  stocks  under  an  express  trust,  in- 
definite in  its  duraHon,  which  was  created 
by  the  will  of  James  Marshall,  deceased, 
and  of  which  this  court  has  exclusive  ju- 
risdiction; and  the  question  nowinvolved 
is  between  them  as  trustees  and  their  ces- 
tul  que  trust.  Even,  therefore,  upon  the 
principle  announced  in  Tork's  Appeal,  110 
Pa.  St.  69, 1  Atl.  Rep.  162.  and  2  Atl.  Bep. 
65,  the  statute  of  limitatious  has  no  appli- 
cation. There  is  no  analogy  with  the  case 
ot  a  creditor  whose  claim  has  not  been 
seated  on  the  trust  by  action,  and  who 
may  resort  for  that  purpose  either  to  the 
court  ot  common  pleas  or  this  court.  Re- 
ber'e  Appeal,  125  Pa.  St.  20, 17  Atl.  Rep. 
189.  It  may  be  that  If  a  trustee  repudiates 
the  trust  by  clear  and  unequivocal  acts  or 
words,  and  claims  thenceforth  to  bold  as- 
sets as  his  own,  and  such  repudiation  and 
claim  are  brought  to  the  notice  ot  cestuis 
que  truateat  who  are  sat  Juris,  long  ac- 


quiescence may  raise  a  presumption  of 
abandonment  on  the  part  ot  such  eeataia 
que  trastent.  But  notice  of  such  repudia- 
tion and  claim  must  be  brought  home  to 
the  cestuia  que  truateat,  the  attitude  of 
the  trustee  must  be  continuously  hostile, 
and  there  must  be  no  room  for  mistake  or 
misunderstanding  as  to  the  character  of 
his  holding.  Perry,  Trusts,  §  864;  Fox  v. 
Cash,  11  Pa.  St.  207.  Adverse  holding  im- 
plies notice.  Johnston  v.  Humphreys,  14 
Serg.  &  R.  884.  Lord  Justice  Knioht- 
Bbucb  said,  in  Stone  v.  Godfrey,  6  De  Uex, 
M.  &  G.  86,  that,  where  one  entered  into 
possession  as  trustee,  be  could  not  be  per- 
mitted to  set  up  a  posRussion  or  title  in 
himself  adverse  to  his  cestui  que  trust 
without  first  resigning  the  trust  and  deliv- 
ering over  possession,  for  no  claim  could 
be  made  through  a  breach  ot  trust.  So  it 
was  said  in  Pierce  v.  McKeehan,  3  Watts 
&  S.  280,  that  a  trustee  can  acquire  no 
right,  nor  those  in  privity  with  him,  i»y  a 
breach  ot  trust.  Even  a  tenant  must 
yield  up  possession  of  land  before  he  can 
contest  his  landlord's  title.  Thert^lation 
ot  cestui  que  truH  to  his  trustee  being  one 
of  confidence  that  his  estate  will  he  pre- 
served for  him,  the  burden  is  clearly  on 
the  trustee  to  give  him  such  notice  as  will 
enable  lilm  to  protect  his  interests  from 
any  adverse  or  incousixtent  claim  on  the 
part  ot  the  trustee.  Constructive  notice 
cannot  be  sufficient,  because,  owing  to  the 
confidential  relations  of  the  parties,  the 
cestui  que  trust  cannot  be  suppooed  to  be 
on  his  guard;  In  the  nature  ot  the  case, 
actual  notice  must  be  essential.  What 
lapse  of  time  after  actual  notice  has  been 
given  will  bar  tbecestal  quetrust  must  de- 
pend upon  the  circumstances  of  each  case. 
The  result  ot  the  authorities  is  stated  in 
Perry  on  Trusts,  §  864,  to  be  20  years.  In 
the  case  ot  Waterman  v.  Brown,  31  Pa.  St. 
161,  upon  which  respondents  rely,  six  years 
•was  adopted  by  analogy,  '  under  the  cir- 
cumstances of  the  case,'  as  raising  a  pre<- 
sumption  of  abandonment;  but  that  was 
a  case  between  pledgeor  and  pledgee,  and 
lacking  in  the  element  ot  breach  of  trust. 
But,  assuming  that  a  reasonable  period 
within  which  the  cestui  que  trust  must 
take  action,  this  petitioner  is  in  time. 
There  was  in  fact  no  adverse  claim  made 
by  these  pledgees  as  trustees  ex  inaleBcio 
until  after  the  last  note  bad  been  dis- 
counted. They  admit  that  until  then  they 
supposed  the  estate  of  James  Marshall, 
deceased,  was  in  the  firm  of  James  Mar- 
shall &Co.  The  whole  series  ot  notes,  and 
the  successive  renewals  of  pledges,  were 
confessedly  made  upon  that  suppusltion. 
The  last  pledge  was  made  by  James  Mar- 
shall. Jr.,  within  six  years,  as  coUuteral 
security  .for  the  last  discounted  note. 
There  could  have  been  no  pledge  without 
actual  or  implied  possession,  and  his-pos- 
session  was  the  possession  ot  the  estate. 
The  acceptance  of  the  pledge  was  a  dis- 
tinct recognition  ot  title  in  the  estate 
within  six  years.  And  there  was  not  act- 
ual notice  ot  any  adverse  claim  by  the 
trustees  ez  m&leiicio,  until  after  the  last 
note  had  been  discounted,  to  any  of  the 
parties,  trustees,  or  beneficiaries  named  in 
the  will  ot  James  Marshall,  deceased.. 
James  Marshall,  Jr.,  asserts  that  he  was 
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not  aware  the  pledge  waa  a  breach  of 
trust,  and  tbeotber  parties  had  no  knowl- 
edge that  the  pledge  was  being  made. 
Three  of  the  foor  beneficiaries  were  under 
dlBabillties;  and,  of  these,  Anna  F.  Maiv 
shall,  the  present  petitioner,  did  not  at- 
tain her  majority,  and  was  incapable  of 
receiving  notice,  until  1886.  There  was 
notblDg  in  the  circumstances  to  pat  any 
(if  these  parties  other  than  James  Mar- 
shall, Jr., upon  their  guard.  These  stocks 
were  In  the  custody  and  control  of  James 
Marshall,  Jr.,  as  their  trustee,  and  they 
had  a  right  to  assume  that  he  would  faltb- 
fnlly  discharge  his  duty. 

"Sofar  as  this  petitioner  is  concerned, 
there  can  be  uo  difference  between  an  act- 
ual and  a  constructive  breach  of  trust; 
the  results  are  the  same  to  her,  and  she 
can  repudiate  either  in  the  aHSertlonof  her 
rights  of  property.  It  is  therefore  imma> 
terlal  to  the  issue  here  whether  thene 
pledgees  bad  or  bad  not  actual  notice 
that  the  pledge  was  a  breach  of  tlie  trust 
under  which  the  stocks  were  held ;  as  there 
was  enough  to  put  them  upon  Inquiry,  In- 
goiry  became  a  duty,  and  would  have  led 
them  to  a  knowledge  of  the  facts.  The 
absence  of  any  reference  In  the  will  to  the 
firm  of  James  Marshall  &  C!o.  ought  of  it- 
self to  have  excited  Inquiry.  There  is  no 
evidence  that  they  even  examined  the  will, 
or  made  inquires  of  the  co-executor  or  co- 
legatees  of  James  Marshall,  Jr.,  or  con- 
sulted an  attorney  with  reference  to  the 
matter.  They  a|>pear  to  have  trusted 
alone  to  the  representatioas  of  James 
Marshall,  Jr.,  and  have  themselves  to 
blame  for  their  credulity.  It  would  be 
simply  a  perversion  of  Justice  to  hold  that, 
in  such  clrcnmstances,  this  petitioner, 
without  auy  default  on  her  part,  should 
lose  her  beneficial  Interest  in  these  stocks. 
Whether,  therefore,  these  pledges  be  treat- 
ed as  contempts,  or  as  affecting  the  bene- 
ficial ownership  of  this  petitioner,  they 
were  breaches  of  trust,  and  invalid;  and 
made  these  pledgees  trustees  ex  maleScio, 
in  privity  with  James  Marshall,  Jr.,  who 
was  the  lawful  trustee,  and  like  him 
amenable  to  the  Jurisdiction  of  this  court. 
It  follows  that  the  stocks  so  pledged  in 
breach  of  the  trust  under  which  they  were 
held,  remaining  unsold,  the  proceeds  of 
those  sold,  and  all  accruing  dividends  In 
the  hands  of  said  trustees  ex  wnleScIo, 
must  be  transferred  to  the  rightful  cus- 
todians, the  surviving  executors  of  the  will 
of  James  Marshall,  deceased.  Tt  may 
well  be  that,  as  between  James  Marshall, 
Jr.,  and  his  pledgees,  the  latter  have  an 
equity  as  against  such  share  as  shall  be 
awarded  the  former  in  distribution  upon 
settlement  of  the  estate  of  said  decedent, 
and  the  transfer  must  be  made  without 
nrejudlce  to  such  claim." 

Marshall  Brown,  for  appellant.  A.  M. 
Brown,  J.  H.  White,  and  D.  T.  Wataon, 
for  appellee. 

PerCdriah.  Thesecasesarelmportant, 
both  as  regards  the  principles  and  the 
amountinvolved.  The  main  question,  that 
of  the  Jurisdiction,  is  settled  by  Odd-Fel- 
lowa'  Bank's  Appeal,  128  Pa.  St.866,16Ati. 


Rep.  600, — a  case  arising  in  the  same  estate 
as  those  above  stated.  In  neither  case  was 
there  any  question  of  disputed  title.  In 
the  case  cited,  the  title  was  admitted  in 
the  estate  of  James  Marshall  by  the  de- 
murrer; in  these  cases,  the  title  was  shown 
to  be  in  the  same  estate;  it  appeared  up- 
on the  face  of  the  papers  when  they  were 
unlawfully  pledged  for  the  firm  debt  of 
James  Marshall  &.  Co. ;  It  was  known  at 
the  time  to  both  pledgeor  and  pledgee, 
and  Is  not  disputed.  This  leaves  remain- 
ing only  the  question  of  the  statute  of  lim- 
itations, and  this  is  so  well  discussed  by 
the  learned  president  of  the  orphans' court 
that  we  cannot  add  anything  to  what  he 
has  86  well  said.  The  decree  is  affirmed  la 
each  case,  and  the  appeal  dismissed,  at  the 
costs  of  the  appellant. 


aS8  P«.  SL  806> 

Swan  et  al.  v.  Cotbrt. 
(Sutyreme  Court  of  Pennsylvania.  Nov.  10, 1890.  > 

TeSTAHBNTABT  FOWSBS — COHSTRUCTION. 

A  tenant  in  common  of  land  by  his  vrill  au- 
thorized and  empowered  bis  executors  "to  join  in 
the  sale  of  any  such  land  unsold"  at  his  death, 
"giving  my  said  executors  fall  power  and  author- 
ity to  Join  in  making  a  deed  or  deeds  for  the  same. "' 
Held,  that  the  fact  that  the  land  was  afterwards 
partitioned,  during  testator's  life-time,  and  hi» 
share  set  off  to  him  in  severalty,  did  not  deprive 
the  executors  of  the  power  of  sale. 

Appeal  from  court  of  common  pleas,  Al> 
legheny  county. 

Case  stated,  wherein  John  Swan  and 
William  Lyons,  executors,  etc.,  of  Kobert 
Swan,  deceased,  were  plaintiffs,  and  Jacob- 
H.  Covert  was  defendant.  The  testator, 
Robert  Swan,  in  bis  life-time  owned  an 
undivided  interest  as  a  tenant  in  common 
of  parcel  of  land  known  as  the  "Green 
Tree  Farm."  This  farm  was  subsequently 
divided  into  lots.  Testator's  will,  execut- 
ed June  16, 1873,  contained  the  following 
clause:  "If  any  Interest  that  I  may  have- 
in  the  Green  Tree  Farm  remains  unsold  at 
my  death,  I  hereby  authorize  and  empow- 
er my  executors  to  Join  in  the  sale  of  any 
such  land  unsold,  giving  my  said  executors- 
full  power  and  authority  to  Join  in  mak- 
ing deed  or  deeds  for  the  same. "  In  .Tune, 
1877,  the  land  was  partitioned  between, 
the  tenants  in  commou,  and  the  interest 
of  testator,  Robert  Swan,  was  set  apart 
to  him  in  severalty.  He  died  in  January,. 
1880.  His  executors  subsequently  con- 
tracted to  sell  to  defendant  one  of  the  lots 
so  set  apart  to  testator,  but  the  defend- 
ant refused  to  complete  the  purchase,  on 
the  ground  that  the  power  of  sale  In  th& 
executors  applied  only  to  lands  held  by 
testator  in  common,  and  not  to  lands- 
owned  by  him  in  severalty.  The  court 
directed  a  Judgment  for  the  executors, and 
defendant  appeals. 

R.  A.  &Jas.  Balph,  tor  appeUant.  S.  B. 
Oeyer  and  George  D.  Riddle,  for  appellees. 

Per  Curiam.  This  was  a  case  stated, 
and  the  only  question  presented  was 
whether,  under  the  will  of  Robert  Swan, 
deceased,  the  executons  have  the  power 
to  sell  the  real  estate  in  controversy.  Ot 
this  we  have  no  doubt. 
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(138  Fa.  St.  SOD 

Fkheb  r.  Baden  Qab  Co. 
{Supreme  Court  ofPenruylna/nia.  Nor.  10, 1801.) 

BuroHT  DOHAIN— COMPBKSXTIOM— NATDXAL  OAS 
COVPANISS. 

The  fact  that  Act  Fa.  Vsy  39,  1S8B,  (F.  L. 
99,)  which  empowers  natnral  gas  companies  to 
eondemn  land  lor  the  oonstructlon  and  mainte- 
nance of  their  pipe  lines,  falls  to  fix  a  measure 
of  damages,  does  not  prevent  the  oompany  from 
setting  off  against  the  damages  to  the  land-owner 
the  special  benefit  accruing  to  him  by  the  pres- 
ence of  its  line,  since  C!onst.  Pa.  art.  IB,  (  ($,  pro- 
Tides  for  "Just  compensation"  to  persons  whose 
land  has  b«en  appropriated  by  private  corpora- 
tions by  virtue  of  the  right  of  eminent  domain. 

Appeal  from  court  of  common  pleas,  AU 
legheny  county :  C.  Magce,  Judge. 

Action  by  William  Fisher  against  the 
Baden  Gus  Company  for  damages  result- 
ing to  plaintlH  Ironi  the  appropriation  of 
his  land  by  defendant  (or  the  construction 
of  a  pipe  line.  Viewers  were  appointed, 
and  plaintiff  appealed  from  their  award. 
A  trial  was  had,  and  the  Jury  returned  a 
verdict  assessing  plaintlti's  damages  at 
f 278.50.  Judgment  was  entered  thereon, 
and  plaintiff  again  appeals. 

John  S.  Fer/fusoD,  for  appellant.  &  A, 
UcClung,  for  appellee. 

Pkr  Curiam.  The  first  three  assign- 
ments of  error  do  not  conform  to  the  rules 
of  court.  The  fourth  alleges  that  the 
court  below  erred  in  not  affirming  the  ap- 
pellant's first  point,  which  point  was  as 
follows:  "That  a  natural  gas  company 
has  no  right  in  law  to  set  off,  against 
damages  for  rlgh  t  of  way,  any  benefits, 
either  general  or  special,  which  may  ac- 
crue to  the  property  by  reason  of  the  pres- 
ence of  its  line. "  The  natural  gas  act  of 
1885,1  provides  that,  if  the  company  can- 
not agree  with  the  owner  as  to  the  amount 
of  damages,  the  viewers  shall  "assess  the 
damages  proper  to  be  paid  to  the  property 
owner  for  the  easement."  Beyond  this 
the  act  fixes  no  measure  of  damages.  In 
the  case  of  railroads,  and  in  some  other 
Instances  where  corporations  are  clothed 
with  the  power  of  eminent  domain,  the 
legislature  has  provided  thatthe  damages 
shall  be  determined  after  a  fair  and  Just 
comparison  of  the  advantages  and  disad- 
vantages to  the  property  taken.  See 
section  11,  act  Feb.  19, 1849,  (P.  L.  84.)  We 
have  therefore  only  the  constitutional  pro- 
vision^that  "Just  compensation  for  prop- 
erty taken,  injured,  or  destroyed "  shall  be 
made  by  a  corporation  which  takes  pri- 
vate property  for  public  use  by  virtue  of 
its  right  of  eminent  domain.  What  is 
"  Just  compensation  ?  "  Is  it  anything  more 
than  the  surplus  of  damage  over  the  spe- 
cial benefits  conferred  ?  The  legislature  has 
practically  said  that  this  fills  the  consti- 
tutional requirement,  when  land  is  taken 
by  a  railroad  corporation ;  and,  if  It  does 
so  in  that  Instance,  why  not  In  the  case 
where  land  is  taken  by  a  gas  company? 
The  land-owner  is  entitled  to  no  more 
than  "Just  compensatian. "  Judgment 
affirmed. 


>  Act  Uay  29,  1885,  (P.  L.  SB.) 
'Const  art  le,  I  8. 


(U8  Pa.  St  696) 

HOLLOBACOB  ▼.  PtCOPLB'S  MOT.  ACC.  InS. 

Ass'n. 
(Supreme  Court  of  PtmntyVoamia.    Jan.  5, 1891. ) 
AcciosNT  Xksubasoe— Folic  r—PABTiAL  Disabls- 

XENT. 

A  certificate  of  membership  in  an  accident 
insurance  association  provided  for  relief  for  ao- 
ddent  resulting  in  "total  permanent"  or  "partial 
permanent"  disablement,  and  there  was  no  pro- 
vision in  the  certificate  Itself  for  the  payment  of 
any  benefits  for  an  Injury  which  resulted  in  par- 
tly disablement  unless  ft  was  also  of  a  perma- 
nent character.  Held,  that  the  liability  of  the 
company  was  not  enlarged  so  as  to  embrace  cases 
of  merely  partial  disablement  of  a  temporary 
character  by  an  indorsement  on  the  certificate, 
which  provided  that  if  the  member  shall  sustain 
bodily  Inlnries,  whether  partially  or  toUUy  dis- 
abling, "by  means  as  provided  lor  in  this  certifi- 
cate, **  the  payment  of  the  weekly  relief  should 
exonerate  the  company  from  all  further  liability, 
followed  by  a  scnedule  designating  different 
kinds  of  injuries,  with  aspeoifled  period  of  relief 
for  each,  and  a  statement  that  "iiijuries  not  in- 
cluded in  the  above  schedule  will  be  adjusted  on 
their  merits. " 

Appeal  from  court  of  common  pleas, 
Butler  county;  John  McMichagl,  Judge. 

Aaeumpalt  by  WlUlam  S.  Hollobaugh 
against  the  People's  Mutual  Accident  In- 
surance Association  on  an  accident  certifi- 
cate in  defendant  association  issued  to 
plaintiff, iu  which  he  was  rated  as  "super- 
intendent oil  lease,  (not  working.)"  The 
material  parts  of  this  certificate  are  as 
follows:  "The  principal  sum  under  this 
certificate  of  membership  not  to  exceed 
four  thousand  dollars,  *  *  *  to  be  paid 
to  Mary  O.  Hollobaugh,  wife,  if  surviving, 
*  *  *  sixty  days  after  receipt  of  sufficient 
and  satisfactory  proof  at  the  principal  of- 
fice of  the  association  in  Pittsburgh  that 
the  member  at  any  time,  within  the  con- 
tinuance of  this  certificate  shall  have  sus- 
tained bodily  injury,  effected  through  in- 
voluntary, external,  violent,  and  accident- 
al means,  within  the  intent  and  meantng^ 
of  this  certificate  and  the  conditions  here- 
in contained  and  complied  with,  and  eucb 
injuries  directly,  wholly,  and  alone,  in- 
depenaently  of  all  other  causes,  shall 
occasion  death  within  ninety  days  from 
the  happening  thereof;  or  if  the  member 
shall  sustain  bodily  Injuries  by  means 
as  aforesaid,  which  shall,  independently 
of  all  other  causes,  immediately  and 
wholly  disable  and  prevent  him  from  the 
prosecution  of  any  and  every  kind  of 
business  pertaining  to  the  occupation 
under  which  he  is  rated  and  accepts 
membership,  he  shall  be  indemnified 
against  loss  of  time  caused  thereby,  and 
shall  receive  a  weekly  relief  not  to  exceed 
twenty  dollars  per  week,  and  shall  receive 
like  weekly  relief  for  such  period  of  con- 
tinuous disability  as  shall  immediately 
follow  the  accident  and  injuries,  not  to  ex- 
ceed, however,  twenty-six  consecutive 
weeks  from  the  happening  of  such  acci- 
dent. The  relief  for  total  permanent  dis- 
ablement, vis.,  the  loss  of  both  bands, 
both  feet,  or  hand  and  foot,  by  means  as 
aforesaid,  within  sixty  days  from  the 
date  of  injury,  shall  not  exceed  twenty- 
five  hundred  dollars.  The  relief  for  par- 
tial permanent  disablement,  vli.,  the  loss 
of  one  hand  or  foot,  or  both  eyes,  by 
means  as  aforesaid, within  sixty  daysfrom 
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the  date  of  Injary,  sball  not  exceed  twelve 
hundred  and  flfty  dollars,  and  the  relief 
fur  I0B8  of  one  eye,  by  means  as  aforesaid, 
within  sixty  days  from  date  of  injury, 
shall  notexceed  three  hundred  and  twenty- 
five  dollars.  •  •  •  For  partial  or  total 
permanent  disablement,  or  a  complica- 
tion of  injuries,  the  payment  of  the  week- 
ly relief  or  benefits  for  the  severest  Injury 
jhallbe  in  full  satisfaction  of  all  claims  for 
said  Injuries.  •  •  •"  Then  follow  elffht 
conditions,  and  the  certificate  is  closed  by 
the  attesting  clause,  corporate  seal,  sig- 
natures, etc.  On  the  back  of  the  certifi- 
cate was  the  following  indorsement:  "If 
the  member  shall  sustain  bodily  injuries 
by  means  as  provided  for  in  this  certifi- 
cate, the  payment  of  weekly  relief,  whether 
totally  or  partially  disabling  for  the  num- 
ber of  days  fixed  lu  schedule  on  back  here- 
of, shall  be  in  full  satisfaction  of  all  claims 
for  said  injuries.  Frank  K.  Kohlgr,  Sec- 
retar.v."  Then  follows  a  list  of  injuries, 
together  with  the  number  of  days  for 
which  relief  will  be  given.  The  injuries 
enniperated  consisted  of  dislocations, 
fractures,  total  loss  of  fingers  and  toes, 
sprains,  and  hernia.  Immediately  after 
the  schedule  is  the  following:  "In  the 
event  of  partial  permanent  or  total  per- 
manent disablement,  or  complication  of 
injuries  by  accident  under  schedule  or  oth- 
erwise, the  payment  of  indemnity  for  the 
severest  injury  will  be  in  full  settlement  of 
all  claims  of  said  accident.  Injuries  not 
included  in  the  above  schedule  will  be  ad- 
justed upon  their  merits.  Trifling  injudes 
will  not  be  made  the  subject  of  claims." 
In  December,  1888,  plaintiff  sustained  a 
fall  while  chasing  turkeys  from  bis  prem- 
ises, and  the  muscles  of  his  arm  were  se- 
verely injured.  He  was  not  wholly  pre- 
vented from  following  his  u^ual  occupa- 
tion, but  was  compelled  to  hire  other  per- 
sons, during  two  months,  to  perform  a 
part  of  his  duties.  Thejury  returned  a  ver- 
dict for  the  plaintiff  for  partial  disability 
tor  the  time  claimed  by  him,  and  assessed 
bis  damages  at  $100.  Defendant  appeals. 
Oeorge  Shiraa,  Jr.,  W.  H.  Luak,  and  C.  C. 
Dickey,  for  appellant.  R.  P.  Scott,  for  ap- 
pellee^ 

Orren,  J.  The  contract  between  these 
parties  Is  composed  of  two  main  divis- 
ions. The  second  of  them  is  a  specifica- 
tion of  several  "conditions  and  stipula- 
tions" to  which  the  main  contract  or  "cer- 
tificate, "as  it  is  called,  is  subject.  This 
certiflcare  is  the  body  of  the  contract,  and 
constitutes  the  first  division.  It  declares 
the  kinds  of  accidents  for  which  the  asso- 
ciation will  grant  indemnity  or  relief. 
These  are  of  two  classes  only :  One  is  ac- 
cidental injury  which  results  in  death; 
the  other  is  accidental  injury  which  ia 
permanently  disabling.  The  latter  in-i 
juries  are  divided  Into  two  kinds, — one 
called  "total  permanent  disablement," 
viz.,  the  loss  of  both  hands,  both  feet, 
or  band  and  toot,  and  the  other  called 
"partial  permanent  disablement,"  viz., 
the  loss  of  one  hand  or  foot,  or  both 
eyes.  In  the  first  of  these  two  kinds  of  ac- 
cidental injuries  the  limit  of  the  relief  Is 
f  2,500,  in  the  second,  f  1,250,  and  a  special 
provision  is  also  made  that  tor  the  loss  of 


one  eye  the  limit  shall  be  9325.  The 
amount  of  weekly  relief  was  fixed  at  not 
to  exceed  f  20,  and  for  a  period  not  to  ex- 
ceed 26  consecutive  weeks.  There  is  no 
provision  in  the  main  body  of  the  con- 
tract for  the  payment  of  any  benefits  toi 
injuries  which  result  in  partial  disable- 
ment, unless  it  is  also  of  a  permanent 
character.  At  the  end  of  the  printed  con- 
ditions and  stipulations  the  contract  is 
formally  closed  with  thecustomary  attest- 
ing clause,  followed  by  the  signatures  of 
the  president  and  secretary,  and  the  cor- 
porate seal.  Under  the  contract  as  thus 
closed  there  would  be  no  raliet  for  the' 
plaintiff,  as  his  injury,  though  a  partial 
disablement,  was  not  a  partially  perma- 
nent disablement.  But  it  is  contended, 
and  was  so  held  by  the  court  below,  that 
by  an  indorsement  upon  the  back  of  the 
certificate  general  relief  was  gl ven  in  all 
cases  of  partial  disablement.  The  lan- 
guage of  the  indorsement  is  as  follows: 
"  If  the  member  shall  sustain  bodily  inju- 
ries by  means  as  provided  for  in  this  cer- 
tificate, the  payment  of  weekly  relief, 
whether  totally  or  partially  disabling  for 
the  number  of  days  fixed  in  schedule  on 
back  hereof,  shall  be  in  full  satisfaction  of 
all  claims  for  said  injuries. "  Then  fol- 
lows the  schedule  designating  40  different 
kinds  of  injuries,  for  each  of  which  is  spec- 
ified a  fixed  number  of  days  for  which 
relief  will  be  allowed;  and  the  "indorse- 
ment, "  by  its  terms,  becomes  applicable  to 
each,  and  its  meaning  manifestly  is  that 
where  members  sustain  any  of  these  spe- 
cific injuries  and  receive  weekly  rrfiet there- 
for tor  the  number  of  days  designated 
each  relief  "shall  be  In  full  satisfaction  of 
all  claims  for  said  injuries. "  The  learned 
court  below  thought  this  "indorsement" 
enlarged  the  liability  of  the  company  so 
as  to  embrace  cases  (^  merely  partial  dis- 
ablement, and  that,  although  the  plain- 
tiff's injury  was  not  embraced  within  the 
enumeration  of  the  schedule,  a  memoran- 
dum at  the  foot  of  the  schedule,  in  these 
words,  "injuries  nut  included  in  the  above 
schedule  will  be  adjusted  upon  their  mer- 
its,"  sufficed  to  extend  the  obligation  of 
the  association  to  all  kinds  of  injuries. 
We  are  unable  to  agree  to  this  view  of 
the  contract.  The  "indoraement"  plainly 
refere  to  the  injuries  provided  for  in  the 
body  of  the  certificate.  The  language  is, 
"it  the  meruber  shall  sustain  bodily  inju- 
ries by  means  as  provided  for  in  this  cer- 
tificate. "  Clearly  the  injuries  contemplat- 
ed by  these  words  are  the  injuries  referred 
to  and  provided  for  in  the  certificate,  and 
not  others  of  a  different  character;  and 
then,  whether  these  injuries  be  totally  or 
partially  disabling,  the  payment  of  weekly 
relief  for  the  number  of  days  designated  in 
the  schedule  shall  be  full  satisfaction.  The 
words  "totally  or  partially  disabling" 
manifestly  relate  to  the  samekind  of  total 
or  partial  disablement  provided  for  in 
the  certificate;  that  is,  permanent  inju- 
ries, which  are  either  totally  or  partially 
ot  that  character.  To  hold  otherwise 
would  be  to  make  an  entirely  new  con- 
tract for  the  parties  quite  outside  the  ex 
pllclt  language  of  the  certificate,  without 
any  such  purpose  being  expressed,  and 
without  any  necessary  implication  to  that 
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eOect.  The  "Indorsement"  Is  bat  a  note 
or  memorandum  Intended  to  individuate 
certain  designated  injuries  tor  wliich  fixed 
payments  would  be  made;  but,  of  course, 
tbey  must  be  within  tbe  class  of  injuries 
for  wbieb  alone  tbe  association  contracted 
to  gire  relief,  that  is,  either  totally  per- 
manent or  partially  permanent  disable- 
ments. The  schedule  did  not  pretend  to 
enumerate  all  the  injuries  fur  which  the 
association  would  be  liable,  but  only  to 
provide  that  for  those  that  were  enumer- 
ated a  given  number  of  days  would  be 
paid  for.  These  days  are  either  seven  or 
multiples  of  seven ;  and  the  effect  of  the 
schedule  is  to  determine  practically  the 
number  of  weeksfor  which  tbe  "weekly  re- 
lief,'' mentioned  both  in  the  certificate  and 
the  ludorsenient.  will  be  allowed.  Bat,  of 
course,  tbe  injuries  to  be  paid  for  must  be 
eenerically  such  as  the  association  agreed 
to  pay  for;  that  is,  either  partial  perma- 
nent or  total  permanent  disablements. 
This  view  is  much  strengthened  by  the 
foot-nutes  immediately  following  the 
schedule.  The  first  of  them  is;  "In  tbe 
event  of  partial  permanent  or  total  per- 
manent disablement  or  com  plication  of  in- 
juries by  accident,  under  schedule  or  other- 
wise, the  payment  of  indemnity  for  the  se- 
verest injury  will  be  in  full  settlement  of  all 
claims  of  said  accident;"  that  is,  payment 
for  tbe  severest  Injury,  where  there  is  a 
cumplication  of  injuries,  either  under  the 
schedule  or  otherwise,  will  be  in  full  of  all 
claims.  But  there  is  uo  enlargement  of 
the  class  of  injuries  to  be  paid  for  beyond 
those  which  are  either  partially  or  totally 
permanent  in  their  character.  Tbe  next 
foot-note  is  in  these  words :  "  Injuries  not 
included  in  the  above  schedule  will  be  ad- 
justed upon  their  m3ritH, " — plainly  mean- 
ing that  injuries  not  specially  enumerated 
In  the  schedule  shall  be  adjusted  upon 
their  merits.  But,  of  course,  they  must  be 
injuries  for  which  the  association  was  lia- 
ble to  pay  by  tbe  terms  of  its  contract, 
and  not  an  entirely  new,  different,  and 
independent  class  of  injuries,  for  which 
there  was  no  agreement  to  pay.  Read  in 
this  way  the  contract  of  the  parties  is  in- 
telligible, consistent,  and  distinct.  Tbe 
meaning  is  Inartiatically  expressed,  but  we 
think  quite  sutficiently  to  require  the  con- 
struction we  have  placed  upon  the  instru. 
ment.  To  open  up  the  entire  range  of  all 
possible  Injuries  by  accident,  and  declare 
that  they  are  within  tbe  operation  of  the 
certificate,  would  certainly  be  doing  vio- 
lence to  its  express  terms,  and  would  be 
without  the  authority  of  any  necessary  or 
just  implication.  As  the  plaintiff's  Injury 
was  neither  a  partially  permanent  nor  to- 
tally permanent  disablement,  it  does  not 
come  within  the  terms  of  the  contract. 
Judgment  reversed. 


(59  Conn.  247) 

BOQOB  T.  WaTBOCB. 

^Supreme  Oowrt  of  Errors  of  Connecticut.   July 
10,  1890.) 

EXBOUTOB  Bis  Sow  TOBT. 

A  widow,  without  taking'  out  letters  Of 
administration,  converted  her  husband's  property, 
worth  about  9116,  into  money,  and  paid  preferred 
debts  of.theestate  to  the  amount  of  907.  She  also 
paid  imt  of  her  own  money  a  debt  of  180.    Tho 


balance  of  the  estate  in  her  hands,  after  deduct- 
ing the  $07  paid  out,  was  not  suffluient  to  defray 
the  expenses  of  administration.  Held,  that  the 
widow  could  not  l>e  held  liable  as  an  executrix 
de  son  tort. 

Appeal  from  court  of  common  pleas. 
New  London  county;  Crump,  Judge. 

Action  by  Charles  R.  Bogue  against  Har- 
riet Watrous.  There  was  a  judgment  for 
defendant,  and  plaintiff  appeals. 

S.  S.  Tbreaber  and  C.  W.  Cotostock,  for 
appellant.    A.  P.  T^uaer,  for  appellee. 

Seymoub,  J.  Leander  tPatroue  died 
owing  the  plaintiff  ^120  for  meat,  and 
owning  personal  property  worth  "about 
one  hundred  dollars. "  There  were  also 
claims  due  him  amounting  to  ¥16.25, 
which  the  defendant,  his  widow,  collected, 
and  which,  together  with  tbe  proceeds  of 
tbe  personal  property,  all  of  which  she 
sold,  she  used  In  paying  the  preferred 
claims  against  her  husband's  estate,  which 
amounted  to  f  9G.80,  about  as  much,  says 
the  finding,  as  she  realized  from  the  es- 
tate. Shedid  not  takeout  administration, 
and  no  proceedings  were  had  for  the  set- 
tlement  of  the  estate  In  the  probate  court. 
In  addition  to  the  above,  the  defendant 
paid  out  of  her  own  money  a  claim  of  $90 
for  groceries  and  one  for  wood,  tbeamount 
of  which  is  not  found.  The  plaintiff's  bill 
was  not  paid,  and  he  claimed  that  he  was 
entitled  to  recover  from  the  defendant,  as 
executrix  cfe  son  tort,  the  difference  be- 
tween tbe  amount  paid  by  her  in  settle- 
ment of  said  preferred  claims  and  the 
value  of  the  property  belonging  to  the  es- 
tate and  which  she  took  and  disposed  of. 
The  court  did  not  so  rule,  but  found  that 
the  defendant  had  managed  the  estate 
prudently,  and  had  paid  more  money  in 
settlement  of  claims  against  it  than  she 
received  from  it,  and  held  that  she  had 
fully  administered  upon  the  same.  There- 
upon tbe  plaintiff  appealed.  In  Taylor  v. 
Moore,  47  Conn.  278,  a  man  had  died  leav- 
ing no  property  but  his  wearing  apparel. 
His  widow,  without  taking  out  adminis- 
tration, paid  out  of  her  own  means  the 
expenses  of  his  last  sickness  and  of  bis 
burial,  and  gave  to  his  brother  a  suit  of 
his  clothes  of  less  value  than  tbe  amount 
thus  paid  out  by  her.  It  was  held  that 
she  had  not  made  herself  liable  to  a  cred- 
itor as  executrix  in  her  own  wrong.  The 
superior  court  did  not  find  the  value  of  the 
suit  given  away,  but  this  court  assumed 
from  the  circumstances  of  the  case  that  if 
sold  It  would  probably  not  have  brought 
enough  to  pay  for  letters  of  administra- 
tion, not  sufiiclent  even  for  the  charges 
attendant  upon  the  specially  economical 
mode  of  disposing  of  small  estates  pro- 
vided by  statute;  that,  in  effect,  though 
she  gave  away  a  suit  of  little  value,  yet 
in  paying  the  preferred  claims  she  made  an 
addition  to  the  estate,  and  that  the  law, 
not  seeing  in  such  acts  Any  injury  to  cred- 
itors or  heirs,  has.not  undertaken  to  pre^ 
vent  them ;  and  that  the  act  of  the  defend- 
ant was  not  within  the  reason  of  the  rule 
respecting  executors  in  their  own  wrong. 
The  case  at  bar  does  not  show  the  precise 
sum  left  iu  the  defendant's  hands  from  the 
proceeds  of  the  estate  after  payment  of 
tbe  preferred  claims,  which  were  "about 
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as  mueh"  as  she  realized  from  the  estate. 
Asauiuing  that  the  difference  was  fl9.45, 
as  Glainied  by  the  plain tiff.'yet  it  is  per- 
fectly evident  that  such  sum  would  not 
be  sufficient, if  the  estate  had  been  settled 
In  the  court  of  probate, for  the  charges  at. 
tendant  upon  the  specially  economical 
'  mode  of  disposing  of  small  estates  pro- 
vided by  statute.  Therefore  the  law  sees 
in  the  defendant's  acts  no  real  injury  to 
the  plaintiff,  as  he  would  have  received 
nothing  if  administration  bad  been  taken 
out,  and  the  estate  regularly  settled  ac- 
cording to  law.  It  is  upon  this  point, 
and  not  with  any  intention  of  questioning 
the  salutary  rales  of  law  respecting  execu- 
tors in  their  own  wrong,  in  favor  of  any 
one  who  has  suffered  wrong,  that  we  de- 
cide that  there  Is  no  error,  in  this  case. 
The  other  Judges  concurred. 


(59  Conn.  41) 

TocN'e  et  ah  v.  Newark  Fibb  Ins.  Co. 

{Supreme  Oowrt  of  Errors  of  CownecHcut.   April 
16,  1890.) 

IIIS0K AMOS— Action  ok  Polict— Evidbncb— 
Right  to  Opbn  aiid  Cix>sb. 

1.  In  an  action  on  a  fire  insurance  policy,  the 
answer  admitted  all  the  allegations  of  the  com- 
plaint, uid  alleged  as  a  defense  that  defendant's 
agent  executed  and  delivered  the  policy  to  plain- 
uSs  on  condition  that  it  should  not  become  oper- 
ative until  approved  at  defendant's  home  bffice; 
that  afterwaras  approval  of  the  policy  at  the 
home  otBce  was  refused,  and  notice  thereof  given 
to  plaintiffs  by  the  agent,  who  thereupon  de- 
manded the  return  of  the  policy,  which  was  re- 
fused. Held  that,  since  such  defense  could  be 
proved  only  when  speoially. pleaded,  and  not  un- 
der a  general  or  special  denial  of  the  complaint, 
defendant  was  entitled  to  open  and  close,  under 
Gen.  Rule  Prao.  C!onn.  pt.  8,  i  8,  which  provides 
tlukt  "counsel  in  support  of  the  aiSrmative  of  an 
issue  of  fact  will  be  entitled  to  begin  the  trial, 
and  to  open  and  close  the  argument. " 

8,  where  a  policy  is  procured  by  a  firm  of 
general  insurance  aeents  from  a  general  agent  of 
the  insurance  company,  the  question  whether 
such  firm  acted  as  agents  for  the  insured  or  for 
the  company  is  a  question  of  law  on  the  facts, 
and  it  is  error,  in  an  action  on  such  policy,  to 
permit  the  procuring  agents  to  testify  that  he 
acted  for  the  company,  since  such  testimony  was 
a  mere  conclusion  of  the  witness. 

8.  An  Insurance  brolter  procured  from  the 
general  agent  of  defendant  company  for  plaintiffs  a 
policy  of  insurance,  which  was  delivered  on  con- 
dition that  it  should  not  take  effect  until  approved 
at  the  home  office  of  defendant.  Held,  that  the 
broker  continued  to  be  the  agent  for  plaintiffs 
until  the  policy  had  been  acted  on  at  the  home 
office,  and  notice  to  the  broker  of  Its  rejection  was 
notice  to  plaintiffs. 

Appeal  from  superior  court,  Tolland 
county;  Sanfobd, Judge. 

Action  by  Oeorge  T.  Young  and  another 
against  the  Newark  Fire  Insurance  Com- 
pany. There  was  a  verdict  for  plaintitfs, 
and  defendant  appeals. 

C.  E,  Perkins  and  A.  PerktvB,  tor  appel- 
lant. A.  P.  Hyde,&a6  F.  E.  Byde,  for  ap- 
pellees. 

Fbnn,  J.  This  is  an  action  brought  to 
recover  upon  a  Are  insurance  policy  on  a 
stock  of  merchandise.  The  complaint  al- 
leged the  plaintiff's  ownership ;  the  execu- 
tion of  tlie  policy  by  the  defendant  in  con- 
sideration of  a  premium  paid;  a  fire;  the 
filing  of  proof  of  loss;  ana  tbattbe  defend- 


ant bad  failed  to  pay.  The  answer  Is  as 
follows:  "The defendant  admits  all  the 
allegations  contained  in  the  plaintiffs' 
complaint.  First  defense:  On  the  ninth 
day  of  March,  1888,  the  paintiffs  applied 
to  an  agent  of  the  defendant  at  Hartford, 
C«>nnecticut,  for  Insurance  on  the  property 
described  in  said  policy,  and  said  agent 
thereupon  executed  and  delivered  the  said 
policy  to  the  plaintiffs,  upon  the  condition 
that  said  policy  should  not  become  effect- 
ive and  in  force  until  it  was  approved  by 
the  proper  officers  of  said  company  at  the 
home  office  thereof,  at  Newark,  New  Jer- 
sey, and  said  policy  was  received  on  said 
condition.  Afterwards,  on  the  13th  day 
of  March,  1888,  the  said  officers  at  the 
home  office  refused  to  approve  said  issue 
of  said  policy,  and  the  said  agent  of  the 
defendant  so  notified  the  plaintiffs,  and 
notified  them  that  said  policy  was  noli 
and  void,  and  demand«d  the  return  of  the 
same,  which  was  relused."  There  was  a 
further  defense,  but  it  was  afterwards 
abandoned.  The  plaintiffs'  reply  denied 
the  allegation  of  the  first  defense,  thus 
forming  a  single  and  distinct  issue.  The 
case  was  tried  to  a  Jury,  which  returned 
a  verdict  for  the  plaintiffs,  and  from  the 
Judgment  rendei-eid  thereon  the  defendant 
appeals. 

The  defendant  on  the  trial,  upon  the 
pleadings,  claimed  the  right  to  begin,  and 
to  open  and  close  the  argument.  The 
court  overruled  this  claim,  and  permitted 
the  plaintiffs  to  go  forward  in  evidence 
and  argument.  Of  this  the  defendant 
complains,  and  not  without  good  reason, 
as  we  think.  The  court  charged  the  jury 
"that  all  the  allegations  of  the  complaint 
were  admitted  by  the  pleadings,  and  that 
the  burden  of  proof  was  upon  the  defend- 
ant to  make  out  Its  defense  by  a  prepon- 
derance of  evidence. "  This  the  defendant 
admitted  and  claimed,  and  It  is  undoubt- 
edly correct  and  in  plain  conformity  with 
the  provisions  of  section  6,  pt.  8,  of  tbe 
rules  under  the  practice  act,  on  page  16  of 
the  volume  containing  the  act,  by  which  it 
clearly  appears  that  such  a  defense  as  the 
defendant  interposed  could  not  have  been 
proved  under  either  ageneral  orspecial de- 
nial of  the  complaint,  but  required  to  be 
specially  nlleged.  That,  notwithstanding 
this,  the  court  should  have  denied  the  de- 
fendant the  rightclalmed,appearBto  us  to 
have  been  in  direct  contravention  of  section 
8,  pt.  3,  of  the  general  rules  of  practice, 
which  provides  that  "the  counsel  in  sup- 
port of  the  affirmative  of  an  issue  of  fact 
will  be  entitled  to  begin  the  trial,  and  to 
open  and  close  the  argument. "  But,  al- 
though tbe  provisions  of  Gen.  St.  §  772, 
give  to  such  mles  the  force  of  statutes, 
yet,  as  this  court  in  Scott  v.  Hull,  8  Conn. 
303,  and  Weed's  Appeal,  35  Conn.  462,  has 
treated  this  matter  as  one  resting  exclu- 
sively in  the  discretion  of  the  trial  court, 
tor  which  error  will  not  He,  and  as  a  new 
trial  must  be  granted  in  this  casetorother 
and  more  important  reasons,  we  prefer 
not  to  determine  now  whether  this  has 
ceased  to  be  a  pure  matter  of  discretion, 
or  whether,  if  it  remains  such,  there  is  not 
a  limit,  the  transgression  of  which  would 
Justify  the  interposition  of  tbi8coui;t.  We 
cannot  conceive  that,  upon  a  new  trial  of 
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ithls  iBBtie,  the  court  below  will  a(;ata  ra- 
tone  the  dctendant  a  privileKe  to  wblcb  we 
think  he  Isao  raanifeBtly  entitled. 

The  policy  described  In  the  complaint 
contained  thia  provlaion.tielng  paragraph 
B.  §  1 :  "If  any  broker  or  other  person  than 
the  aasnred  have  procured  thie  policy,  or 
any  renewal  thereof,  or  any  indorsement 
thereon,  heshall  bedeemed  to  be  the  agent 
of  the  assured  and  not  of  tMs  company  in 
any  transaction  relating  to  the  Insurance. " 
The  d^endant,  as  the  record  states,  "of- 
fered evidence  to  prove  that  one  Frasier, 
a  memtmr  of  the  firm  of  Webster  &  Co., 
who  were  general  insurance  agents  in 
Hartford,  applied  to  one  Dillingham,  who 
was  the  general  agent  of  the  defendant  in 
Connecticut,  to  procure  the  policy  in  ques- 
tion for  the  plaintiffs,  and  that  it  was 
agreed  between  Dillingham  an4  Frazler 
that  the  policy  should  not  take  effect  and 
be  a  binding  policy  until  the  risk  was  ac< 
cepted  at  the  borne  office  of  the  defendant 
in  Newark,  New  Jersey,  and  that  tBe  policy 
was  delivered  upon  such  condition ;  that 
the  defendant  company  refused  to  accept 
the  risk,  and  that  notice  thereof  was  given 
to  Webster  &  Co.  wi  thin  a  few  days  after  the 
date  of  the  policy,  and  that  they  were  re* 
qnested  to  redeliver  the  policy  to  Dilling- 
ham asneverhaving  become  binding;  and 
the  defendant  claimed  that,  by  force  of 
thatprovislon  In  the  policy,  Webster  &Co. 
and  Frazler,  In  applying  to  Dillingham  to 
write  the  policy,  were  the  agents  of  the 
plaintiffs,  and  that  any  agreement  made 
with  them  by  Dillingham  In  relation  to 
the  delivery  of  the  policy,  and  as  to  when 
it  should  become  a  valid  and  binding  poli- 
cy, was  binding  upon  the  plalntiCfs.  The 
plaintiffs  In  reply  offered  evidence  to  prove 
that  no  such  agreement  was  ever  made, 
and  that  they  bad  no  knowledge  of  any 
claim  that  the  policy  was  not  valid  until 
long  after  the  fire  took  place. "  The  plain- 
tiffs further  claimed  that  upon  the  law 
and  facts  Webster  &  Co.  and  Frazler  were 
not  their  agents,  but  should  be'considered 
as  agents  of  the  defendant ;  and  in  sup- 
port of  this  claim  the  plaintiffs  offered  the 
deposition  of  Frazler,  in  which  the  follow- 
ing question  and  answer,  which  were  ob- 
ject^ to  by  the  defendant,  were  con- 
tained: "Question.  In  placing  these  poli- 
cies, did  you  act  as  agent  of  George 
T.  Young  &  Co.,  or  as  the  agent  of  Dilling- 
ham or  the  companies  he  represented? 
Answer.  We  acted  as  the  agent  of  the 
insorance  companies,  and  Qeorge  Y. 
Young  A  Co.  were  no  wiser  as  to  whether 
these  companies  were  represented  by  us  or 
not.  They  did  not  know  any  more  about 
Ittban  you  did."  As  it  was  not  claimed 
that  the  plaintiffs  personally  knew  of  the 
condition  upon  which,  as  it  was  alleged, 
the  pulley  was  delivered,  or  that  notice 
that  the  defendant  company  declined  to 
accept  the  i^isk  ever  actually  reached  them, 
the  question  whether  Frasier  was  the 
agent  of  theplalntlffs  or  of  the  defendant 
became  vital.  This  was  aqnestlon  of  law, 
depending  on  the  facts  in  the  case,  and  the 
answer  -made  by  Fraxier,  so  far  as  it  was 
Ksponsive,  undertook  to  state  no  facts, 
bat  only  the  conclusion  of  the  witness. 
This  was  clearly  inadmissible. 

Bnt  the  most. important  question  con- 
T.22A.no.l— 8 


ctnw'tbe  coustf action  and  effect  of  the 
clause  referred  to  in  the  policy.  Upon  this 
point  the  defendant  requested  the  court 
tocharge  the  Jury  as  follows:  "(1)  Under 
paragraph  6,  §  1,  of  the  policy,  it  the  Jury 
find  that  Webster  &  Co.  procured  this  pol- 
icyfrom  Dilllngtaam  for  the  plaintiffs,  then 
Webster  &Co.  were  the  agents  of  the  plain- 
tiffs and  not  of  the  defendants,  and  their 
acts  and  knowledge  were  the  acts  and 
knowledge  of  the  plaintiffs  in  relation  to 
this  policy.  (2)  It  the  jury  find  that  the 
policy  was  delivered  to  Webster  &  Co. 
upon  condition  that  it  was  not  to  take 
effect  until  approved  by  the  company,  or 
subject  to  the  approval  of  the  company, 
and  on  March  ISth  the  company  reused 
to  approve  it,  the  policy  never  became  a 
valid  contract,  and  the  Jury  must  find  a 
verdict  for  the  defendant."  The  court 
did  not  so  charge  the  JU17,  but  Instructed 
them  upon  this  subject  in  these  words: 
"If  the  law  Is,  as  I  understand  it  to  tw^ 
that,  in  order  to  a  rescission  of  the  con- 
tract, notice  by  the  defendant  to  Webster 
&  Co.  alone  would  be  insufficient,  but  that 
such  notice  must  be  given  to  the  assurttd, 
I  know  nut  why,  on  principle,  it  was  not 
Just  as  obligatory  upon  the  defendant  to 
advise  the  plaintiffs  (the  assured)  that 
they  did  not  consider  the  policy  good  and 
valid  upon  its  delivery ;  and  this  upon  the 
theory  that  the  agency  of  Webster  &  Co. 
ceased  upon  the  delivery  of  the  policy. 
Such  notice  was  confessedly  not  given  the 
plaintiffs,  (the  insured.)  ■  If  you  find  that 
Webster  &  Co.,  when  they  procured  the 
policy  from  Dillingham,  were  not  acting' 
as  the-  agents  of  the  plaintiffs,  then  no 
agreement  or  understanding  between 
Dllllngbam  and  Webster  &  Co.  which 
was  not  communicated  to  or  known  by 
the  plaintiffs  can  in  any  way  affect  the 
right  of  the  plainldffs  to  recover  on  the 
policy  according  to  its  terms. "  We  will 
assume  that  the  admission  of  connsel  tor 
the  plaintiffs,  contained  in  their  brief, 
states  the  law  correctly  as  follows: 
"Courts  have  held  that  by  the  acceptance 
of  a  policy  of  insurance  by  one  insured,  in 
which  Is  contained  a  provision  such  as  is 
contained  in  this  policy,  a  broker  or  other 
person  having  procured  the  policy  should 
be  deemed  the  agent  of  the  assured.  But 
such  a  provision  is  limited  to  the  acts  of 
the  broker  or  other  person  in  obtaining 
the  insurance  policy,  and  terminates  upon 
the  delivery  of  the  policy  to  the  assured ; 
it  does  not  extend  to  any  matters  which 
may  arise  between  the  assured  and  the 
insurer  after  the  policy  has  been .  so  deliv- 
ered: but  after  the  policy  has  been  once 
delivered  to  the  insured  the  agency  so  pro- 
vided for  in  the  policy  has  terminated,  and 
all  future  dealings  in  relation  totbe  policy 
must  be  between  the  Insured  and  the  in- 
surer, to  have  any  validity."  Such  being 
the  established  doctrine,  the  plaintiffs' 
connsel  further  contend  that  "the  policy^ 
having  been  ddivered  and .  paid  for,  mnsc 
be  held  to  have  become  a  valid  policy,  un- 
less within  a  reasonable  time  notice  was 
given  to  the  insured  that  the  home  com- 
pany refused  to  approve  it ; "  and  they  add 
that  "the  same  rule  which  would  require 
notice  of  the  cancellation  of  a  policy,  after 
it  had  been  obtained  by  an  agent  of  the 
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iiisnred  and  delivered  to  the  Insured,  wonld 
clearly  require  a  notice  of  sach  a  rejec* 
tlou."  And  tbuB,  most  InKenloiiBly,  the 
charge  of  the  court  to  the  jury  is  support- 
ed. If,  however,  the  failure  of  the  com- 
pany within  a  reasonable  time  to  Kive  no- 
tice of  approval  or  disapproval  wonld  ren- 
der the  policy  valid  In  the  hands  of  the  In- 
Bure<l,  (concerning  which  we  express  uo 
opinion.)  It  is  not  because  the  policy  be- 
comes binding  without  approval,  con- 
trary to  the  express  condition,  but  be- 
cause such  approval  would  be  presumed, 
and  therefore  the  policy  becomes  effectual 
as  of  the  date  when  such  presumption  at- 
taches, a  reasonable  time  having  then 
elapsed,  precisely  as  If  notice  of  such  ap- 
proval bad  then  been  received.  The  deliv- 
ery, before  that  time  conditional  and  in- 
choate, then,  and  not  until  then,  becomes 
absolute  and  complete,  and  the  brolier 
then,  and  not  before,  ceases  by  reason  of 
such  perfected  delivery  to  be  the  agent  of 
the  Insured.  Until  such  reasonable  time 
has  elapsed,  being  the  agent  of  the  insured, 
notice  to  him  of  a  declination  to  accept 
must  be  held  notice  to  his  principal. 
While  it  is  therefore  true  that,  "In  order 
to  a  rescission  of  the  contract,  notice  by 
the  defendant  to  Webster  &  Co.  alone 
would  be  insufficient,  but  such  notice  must 
be  given  to  the  insured,"  it  does  not  fol- 
low, as  the  court  assumed,  that  on  prin- 
ciple it  was  Just  as  obligatory  that  the 
plaintiffs  should  have  had  personal  notice 
of  the  declination  to  accept,  since  in  the 
one  case,  the  policy  having  been  delivered 
as  a  present  and  valid  contract,  the 
agency  ended,  and  In  the  other,  the  policy 
not  having  been  so  delivered,  the  agency 
continued.  The  plaintiffs,  however,  say 
that,  if  the  writing  was  never  executed  and 
delivered  as  a  valid  policy,  the  receipt  of 
It  by  the  plaintiffs  could  not  bind  them  to 
its  terms  any  more  than  the  defendant, 
and  the  clause  in  question  has  no  effect. 
But  If  It  was  delivered  as  a  binding  con- 
tract the  defendant  was  bound  by  it,  and 
conld  not  by  parol  vary  or  contradict  Its 
express  provisions.  Without  pausing  to 
consider  the  stupendous  and  far-reaching 
import  of  such  reasoning.  U  well-ground- 
ed, we  will  say  that  no  claim  has  been 
made  that  the  plaintiffs  are  bound  by  the 
terms  of  the  policy  more  than  the  defend- 
ant. It  Is  claimed  not  to  have  been  deliv- 
ered as  a  binding  policy,  and  that  there- 
fore neither  oarty  is  bound  by  it,  but  that 
the  plaintiffs  cannot  enforce  the  condi- 
tions, favorable  to  them,  of  a  contract 
wherein  it  Is  expressly  stipulated  that  cer- 
tain persons  should  be  deemed  their 
agents,  provided  it  is  necessary  for  the 
plaintiffs  to  avoid  such  stipulation  In  or- 
der for  such  enforcement.  In  McFarland 
V.  Slkes,  54  Conn.  251,  7  Atl.  Bep.  40^,  this 
court,  referring  to  the  rule  that  parol  evi- 
dence is  inadmissible  to  contradict  or  vary 
a  written  contract,  said:  "A  written  con- 
tract must  be  in  force  aa  a  binding  obliga- 
tion to  make  It  subject  to  this  rule.  Such 
a  contract  cannot  become  a  binding  ob- 
ligation until  it  has  been  delivered.  Its 
delivery  may  be  absolute  or  conditional. 
If  the  latter,  then  It  does  not  become  a 
bludlug  obligation  until  the  condition 
upon  which  Its  delivery  depends  has  been 


fnlfllled.  If  the  payee  of  a  note  has  it  In 
bis  possession,  that  fact  would  be  prima 
fiicfe  evidence  that  it  bad  been  delivered ; 
but  It  would  be  only  primn  facie  evidence. 
The  fact  could  be  shown  to  be  otherwise, 
and  by  parol  evidence. "  This  language, 
and  other  expressions  of  the  conrt  In  the 
opinion  and  the  cases  therein  cited,  are 
fully  applicable  to  the  case  before  us-  We 
think  the  instructions  asked  for  In  the  re- 
quests cited  sbould  have  been  given  to  the 
jury,  and  that  the  charge  made  was  er- 
roneous. A  new  trial  is  therefore  granted. 
The  other  judges  concurred. 

(69  Cttnn.  102) 

Huntley  v.  Holt. 

(Supreme  Court  of  Errors  of  dmnaMout.    Hay 

6,  1890. ) 

jDnOUBKT— Pl,BA  IN  ABA.TB1(1IIIT. 

1.  In  an  action  against  H.  and  wife  to  tore- 
olose  a  meohanio's  lien  it  was  foand  tbat  H.  was 
liable  for  plaintiff's  claim,  bat  that  he  had  no  in- 
terest in~tne  land  which  could  be  foreclosed,  and 
tbat  the  land  was  the  property  of  the  wife,  who 
was  not  liable  for  plaintiff's  claim.  On  such 
finding,  which  was  made  part  of  the  record,  the 
complaint  was  dismissed.  Afterwards  plaintiff's 
claim  was  assigned,  and  an  action  thereon  against 
H.  was  brought  by  the  assignee  in  the  name  of 
plaintiff.  Held,  that  the  judgment  in  the  former 
action  was  conclusive  evidence  of  the  liability 
of  H. 

'i.  Under  Gen.  Rule  Prac.  Conn,  rule  19,  {  1, 
that  "all  pleas  in  abatement  in  the  superior  court 
must  be  filed  on  or  before  the  opening  of  the  conrt 
on  the  day  following  the  return-day  of  the  wri^  " 
delay  in  filing  a  plea  in  abatement  ontil  after  the 
time  limited  by  the  rule  will  not  be  excused  on  ac- 
count of  ignorance  of  a  cause  of  abatement. 

Appeal  from  superior  court,  New  Haven 
county;  Bobinron,  Judge. 

Action  by  Lucius  A.  Huntley  against 
Alfred  Holt.  There  was  a  judgment  for 
plaintiS,  and  defendant  appeals.   - 

W.  B.  Stoddard  and  S.  C  Loom  la,  for 
appellant.    J.  W.  AIHog,  tor  ttppeWee. 

Andrews,  G.  J.  The  appeal  in  this  case 
presents  two  questions, — one  in  respect  to 
a  plea  in  abatement,  the  other  In  respect 
to  the  admission  of  evidence.  The  com- 
plaint was  returnable,  and  was  returned 
to  the  superior  court  In  New  Haven  conn-' 
ty  on  the  first  Tuesday  of  March,  1888,  at 
which  time  the  parties  respectively  ap- 
peared. On  the  3d  day  of  March,  ISiM), 
and  after  the  case  bad  been  regularly  as- 
signed for  trial,  the  defendant  filed  with 
the  clerk,  but  without  leave  of  the  court, 
a  plea  In  abatement  for  causes  which  in 
fact  existed  at  the  time  the  suit  was 
brouglit,  but  of  which  the  defendant  was 
ignorant  until  that  day.  At  the  opening 
of  the  trial  the  plaintiff  moved  the  conrt 
that  the  plea  in  abatement  be  stricken 
from  the  files  of  the  cane.  The  conrt  al- 
lowed the  motion.  This  is  alleged  as  er- 
ror. The  first  section  of  rule  19  of  the  gen- 
eral rules  of  practice  (Practice  Act,  p.  261,) 
Is  that  "all  pleas  In  abatement  in  the  su- 
perior court  must  be  filed  on  or  before  tiie 
opening  of  the  court  on  the  day  following 
the  return-day  of  the  wri  t. "  The  rule  was 
intended  to  be  exclusive.  Ignorance  of  a 
cause  of  abatement  will  never  justify  the 
filing  a  plea  after  the  time  limited.  James 
v.  Morgan,  86  Conn.  848. 

On  the  trial  of  the  cam,  for  the  pnrpose 
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of  proving  the  indebtednem  claimed  In  tbe 
complaint  and  speciflcally  mentioned  In 
the  bill  ol  particulars,  the  plaintiff  offered 
in  evidence  tbe  record  of  a  case  entitled 
Hnntley  et  al.  v.  Holt  et  ux.,  tried  in  the 
Boperior  court  for  New  Haven  county  at 
its  October  aesalon,  1889.  To  the  admis- 
sion  of  thia  record  tbe  defendant  objected, 
but  the  court  admitted  it.  This  ie  the 
other  alleged  error.  The  case  of  Huntley 
et  al.  V.  Holt  et  ux.  was  a  complaint 
broagbt  by  Huntley,  the  present  plaintiff, 
alleging  precisely  the  same  indebtedness 
that  is  alleged  in  tbe  present  complaint, 
and  praying  for  the  foreclosure  of  a  build- 
ers' lien  upon  lands  to  secure  the  payment 
thereof.  It  made  Alfred  Holt,  tbe  present 
defendant,  and  Mary  Holt  his  wife,  defend- 
ants, and  averred  that  they  were  both  lia- 
ble for  the  debt;  and  that,  while  Mary 
Holt  was  the  owner  upon  the  record  of 
the  lands  sought  to  be  foreclosed, yet  that 
Alfred  Holt  bad  an  interest  therein  which 
might  be  foreclosed  also.  After  that  case 
had  been  pending  in  court  for  some  time, 
Halstead.  Harmoant  &  Co.,  a  copartner- 
ship consisting  of  Andrew  C.  Halstead,  A. 
J.  Harmount,'  Greorge  P.  Dunham,  and 
Merrill  Lioomis,  all  of  New  Haven,  were, 
npon  motion  of  tbe  defendants,  made  par- 
ties plaintiff  thereto.  It  appeared  that 
this  copartnership  was  the  assignee  of 
nearly  the  whole  of  the  indebtedness 
named  la  that  complaint,  as  security  for  a 
larger  sum  due  them  from  Huntley,  and 
upon  which  Huntley  still  continued  liable 
to  them.  In  that  action  Alfred  Holt  made 
a  separate  defense,  denying  that  he  was 
indebted  to  the  plaintiffs  therein,  either 
alone  or  jointly  with  his  wife.  Issue  was 
joined  on  that  defense.  It  was  fully  tried, 
and  the  court  found  that  he  was  indebted 
on  account  of  the  DIswell-A venue  house 
the  sum  of  f907.89,  and  on  account  nf  the 
(jibbs-Street  bouse  tbe  sum  of  $089.56; 
and  such  flndlug  was  made  a  part  of  the 
judgment  filed.  On  other  issues  made  in 
that  rase  it  was  found  that  Mary  Holt 
was  not  liable  In  any  way  for  the  indebt- 
edness, and  it  was  also  found  that  Alfred 
Holt  bad  no  interest  in  the  land  on  which 
tbe  houses  were  built  that  could  be  fore- 
closed. The  complaint  was  thereupon  dis- 
missed: Upon  the  present  trial,  on  evi- 
denced de  bors  the  record,  tbe  court  iound 
that  on  the  trial  of  the  former  case  tbe 
question  of  the  performance  by  the  plain- 
tiff of  the  contract  was  the  matter  on 
which  most  of  the  evidence  on  that  trial 
was  taken,  and  that  It  was  argued  by 
counsel  on  both  sides. 

We  think  there  was  no  error  in  admit- 
ting that  record.  "The  general  rule  is 
well  settled  that  the  estoppel  of  a  former 
JndgmMit  extends  to  eveity  material  mat- 
ter within  the  issues  whicta  was  expressly 
litigated  and  determined,  and  also  to 
those  matters  which,  although  not  ex- 
pressly determined,  are  comprehended  and 
involved  In  the  things  expressly  stated 
and  decided,  whether  they  were  or  were 
not  expressly  litigated  or  considered.  It 
la  not  necessary  to  the  conclusiveness  of  a 
former  judgment  that  issue  should  have 
been  taken  upon  tbe  precise  point  contro- 
verted in  the  second  action.  Whatever  Is 
nececMarlly  implied  In    the  former  decis- 


ion Is,  for  tb^  purpose  of  the  estoppel, 
deemed  to  have  been  actually  decided." 
Pray  v.  Hegeman,  98  N.  Y.  358.  See,  also, 
Prin ting-Press  Co.  v.  Walker,  114  N.  Y.  7, 
20  N.  E.  Eep.  625.  "The  only  matter  es- 
sential to  making  a  former  Judgment  on 
the  merits  conclusive  between  the  parties, 
Is  that  the  question  to  be  determined  in 
the  second  action  is  tbe  same  question 
Judicially  settled  in  the  first.  A  Judgment 
is  conclusive  not  only  as  to  the  subject- 
matter  in  the  suit,  but  as  to  all  otbersults 
which,  though  concerning  other  subject- 
matters.  Involve  the  same  question  of  con- 
troversy."  Freem.  Judgm.  §  25.S.  See, 
also,  Aurora  City  v.  West,  7  Wall.  82; 
Gardner  v.  Buckbee,  3  Cow.  120;  Collins  v. 
Bennett,  46  N.  Y.  490;  Babcock  v.  Camp, 
12  Ohio  St.  11.  It  is  found  that  Halstead. 
Harmount  &  Co.  are  now  the  assignees  of 
the  whole  debt  owed  by  Alfred  Holt  to 
Huntley;  that  is,  the  whole  of  the  debt 
for  which  this  suit  is  brought.  The  suit 
might  have  been  prosecuted  in  his  name 
for  their  benefit.  Bridge  Co.  v.  Town  of 
Westport,  39  Conn.  387.  But,  whether 
prosecuted  in  their  own  name  or  In  Hunt- 
ley's name,  they  are  the  real  parties  In  in- 
terest as  plaintiffs.  Comparing,  then,  the 
present  suit  with  the  Issue . formed  In  the 
prior  one  on  the  separate  defense  pleaded 
by  Alfred  Holt,  it  appears  that  the  parties 
plaintiff  are  Identical  In  legal  right.  The 
defendant  is  the  same,  and  the  subject- 
matter  Is  the  very  same  that  was  then  tried 
and  decldnd ;  so  that  this  case  is  brought 
within  the  strictest  definition  of  an 'estop- 
pel by  a  former  judgment,— identity  of 
parties  and  identity  of  the  cause  of  action. 
Supples  V.  Cannon,  44  Conn.  424;  Munsor 
V.  Munson,  30  Conn.  433;  Hungerford's 
Appeal, 41  Conn. 322.  "It  Is  an  established 
rule  In  the  administration  of  Justice  that 
all  controversies  between  parties,  once 
litigated  and  full.T  and  impartially  deter- 
mined, shall  cease;  and  to  that  end  no 
fact  involved  in  such  litigated  contro- 
versy, shown  by  the  record  to  have  been 
material  to  its  determination,  and  to  have 
been  put  in  issue  and  decided,  whether  the 
proceeding  was  at  law  or  In  equity,  shall 
again  be  litigated  between  the  same  par- 
ties."  Butler,  J.,  in  Munson  v.  Manson, 
supra.  There  Is  no  error  )n  the  judgment 
appealed  from.  In  this  opinion  the  other 
judges  concurred. 


(6>  Conn.  112) 


OONBOT  V.  HoWE. 


(Supreme  Court  of  Errors  of  Connecticut.   June 
12,  1890.) 

Inianct—Nbcess ARIES— Action  aoaikst  Pibent. 

1.  In  an  action  against  a  father  for  clothing 
furnished  his  minor  son,  plaintiff,  in  addition  to 
proving  that  the  articles  were  of  tbe  nature  of 
necessaries,  most  show  that  defendant  failed  to 
furnish  the  son  with  necessary  clothing,  and  un- 
til this  is  shotm  evidence  of  the  pecuiiary  con- 
dition of  defendant  is  not  admissible. 

a.  Evidenoe  that  defendant  permitted  his  son 
to  bring  home  some  of  the  articles  purchased 
from  plaintiff  may  be  considered  on  the  question 
of  ratification  by  plaintiff  of  his  son's  purchase, 
hut  is  not  conclusive. 

Appeal  from  city  court  of  New  Haven; 
Pickett,  Judge. 
.    Action  by  John  Conboy  against  Stephen 
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A.   Howe.    Tbere   was   a  Jod^menfe  for 
plaintlH  aud  defendant  appeals. 

J.  P.  Plgott  and  W.  S.  Pardee,  for  ap- 
pellaut.    J.  Sheldon,  tor  appellee. 

Torrance,  J.  This  Is  an  actl6n  to  re- 
cover the  amount  claimed  to  be  dne  for 
clothing  Bold  and  delivered  by  the  plain- 
tiff to  a  minor  son  of  the  defendant.  The 
reaeona  oi  appealare  three  in  number,  bat, 
us  the  first  and  second  reasons  relate  to 
the  exclusion  of  substantially  thesame  evi- 
dence under  substantially  like  circum- 
stances, they  will  be  copsidered  together. 
Upon  evidence  which  does  not  appear  to 
have  been  objected  to,  the  court  below 
found  that,  at  the  time  of  the  sale  and  de- 
livery to  the  minor,  be  was  living  at  home 
with  the  defendant,  and .  was  then  well 
provided  with  clothing;  that  the  sale  was 
made  without  the  knowledge  or  consent 
of  the  defendant,  and  was  never  ratified  by. 
bim  In  anyway;  that  the  amount  of  the 
sale  was  9167 ;  and  that  the  clothing  so 
sold  was  not  necessary  for  the  protection, 
health,  or  comfort  of  the  minor.  On  the 
trial  in  the  court  below  the  plaintiff,  for 
the  purpose  of  proving  that  the  clothing 
so  furnished  by  him  to  the  minor  was  snit- 
able  and  proper  clothing  for  one  in  his  cir- 
cumstances and  position  iu  life,  offered 
evidence  as  to  the  value  of  the  defendant's 
property  at  that  time,  and  of  the  amount 
■of  hiH  income  for  the  then  past  year.  To 
this  evidence  the  defendant  objected,  and 
the  court  excluded  the  same.  When  this 
evideiice  was  excluded  the  plaintiff,  so  far 
as  the  record  shows,  had  not  offered  any 
testimony  whatever  tending  to  show  that 
the  minor,  at  or  near  the  time  of  the  sale, 
was  in  want  of  clothing  of  any  kind,  or 
that  the  defendant  had  failed  at  any  time 
to  furnish  such  clothing;  nor  does  it  any 
'Where  appear  that  the  plaintiff  proposed 
to  offer,  or  was  able  to  offer,  any  such  tes- 
timony, though,  when  the  rejected  evi- 
dence was  finally  excluded,  there  was  evi- 
dence, apparently  uncontradicted,  before 
the  court,  showing  that  at  the  time  of 
the  sale  the  minor  was  well  provided  with 
suitable  clothing  by  the  defendant. 

The  minor  was  at  the  time  of  the  sale 
living  at  home  with  his  father,  and  the 
law  gave  to  the  father  a  right  to  exercise 
his  own  discretion  in  determining  the  kind 
and  quality  of  the  clothing  to  befurnished 
to  his  son.  Finch  y.  Finch,  22  Conn.  415. 
"With  such  a  right  a  stranger  interferes  in 
any  manner  at  bis  -peril.  Johnson  v. 
Lines,  6  Watts  &  S.  80.  "  Of  the  propriety 
and  sufficiency  of  the  clothing,  etc.,  the 
parents  must  judge;  and  if  a  Htranger, un- 
der such  circumstanceB,  supplies  the  child 
even  with  necessaries,  he  certainly  cannot 
hold  the  parent  upon  the  contract  with- 
out proving  a  clear  and  unquestionable 
abandonment  and  neglect  of  that  duty." 
1  Pars.  Con  t.  886.  In  the  case  at  bar  the 
real  defense  made  was  that  the  father,  in 
the  exercise  of  bis  right  and  in  perform- 
ance of  his  duty,  had  provided  the  minor 
at  the  time  of  the  sale  with  an  ample  sap- 
ply  of  suitable  clothing,  and  the  plaintiff 
did  not  even  offer  to  controvert  that  de- 
tense.  It  is  true  the  second  defense  formal- 
ly denies  that  the  goods  furnished  to  the 
minor  by  the  plaintiff  were  necessaries, 


bat  this  was  not  madd  A  real  issue  in  fact 
in  the  case.  The  real,  actual  question  io 
the  case,  as  it  appears  to  have  been  tried, 
was  not  the  abstract  question  whether 
the  articles  supplied  were  necessaries ;  but 
the  practical  question  whether,  under  the 
circumstances  of  the  case,  they  were  nec- 
essary for  the  minor,  and  they  could  not- 
be  if  he  already  had  plenty  of  them.  John- 
stone V.  Marks,  19  Q.  B.  Dlv.  509.  Unless, 
then,  the  plaintiff  was  prepared  to  cofitro- 
yert  this  defense.  It  would  have  been  a 
mere  waste  of  time  to  prove  that  the 
goods  furnished  by  bim  were  suitable  to 
the  circumstances  and  oosltion  in  lite  of 
the  minor.  As  the  plaintiff  does  not  seem 
to  have  been  prepared  to  controvert  that 
defense,  or  at  least  offered  no  suggestion 
that  he  was  so  prepared,  we  think  the  evi- 
dence offered  was,  as  held  by  the  court  be- 
low, premature  and  irrelevant,  except  in 
anticipation  of  a  defense  which,  though 
formally  made  by  the  pleadings,  was,  so 
far  as  appears,  not  in  fact  made  or  claimed 
at  the  time  of  the  ruling,  or  at  any  time 
during  the  trial.  Had  the  plaintiff  shown, 
or  suggested  that  he  would  attempt  to 
show,  that  the  defendant  bad  not  supplied 
the  minor  with  clothing  suitable  in  kind 
or  amoont.  or  if  this  had  been  admitted 
or  not  denied,  and  the  defense  had  been 
based  in  fact  on  the  question  whether  the 
goods  furnished  to  the  minor  by  the  plain- 
tiff were  necessaries  in  the  sense  of  being 
suitable  to  his  condition  in  Ufe,  then  testi- 
mony would  have  been  admissible  to 
prove  the  circnmstancea  and  condition  in 
life  of  the  defendant.  But,  as  the  case 
stood  when  the  rulings  complained  of  were 
made,  we  think  the  admission  of  such 
testimony  was  discretionary  with  the 
court,  and  that  the  discretion  In  the  pres- 
ent case  was  soundly  exercised.  If,  how- 
ever, we  are  wrong  in  this,  and  the  testi- 
mony offered  was,  under  the  facts  dis- 
closed upon  the  record,  strictly  and 
technically  admissible  at  the  time  it  was 
offered,  still  the  court  will  not  grant  a 
new  trial  for  the  erroneous  ruling  if  snch 
ruling  did  the  plaintiff  no  harm,  or  if  the 
rejected  evidence  would  avail  him  nothing 
on  a  new  trial.  For  the  reasons  already 
given,  based  upon  the  facts  as  they  appear 
of  record,  we  think  it  clear  that  the  rejec- 
tion of  the  evidence  did  the  plaintiff  no 
harm  on  the  trial  below,  and  would  avail 
him  Nothing  on  a  new  trial.  Kelsey  v. 
Hanmer,  18Conn.811;  Burns  v.  Fredericks, 
37  Conn.  87;  State  v.  Duffy,  57  Conn.  626, 
18  Atl.  Eep.  791. 

The  court  also  found  that.  Immediately 
after  the  delivery  of  the  goods  to  the 
minor,  "be  went  out  of  town,  and  was 
absent  about  six  weeks;  and  when  he 
returned  homev.ke  had  in  his  possession 
only  the  overcoat,  stick  coat,  and  vest  of 
the  clothing  so  furnished  bim  by  the  plain- 
tiff, which  overcoat  waa  proffered  to  the 
plaintiff,  who  declined  to  receive  the  same. " 
It  does  not  appear  that  the  sack  coat  and 
vest  were  ever  tendered  back  to  the  plain- 
tiff. The  court  below  did  not  render  judg- 
ment for  the  value  of  the  sack  coat  and 
vest,  and  of  this  the  plaintiff  complains  In 
his  third  and  last  reason  of  appeal.  It 
does  not  clearly  appear  that  this  point 
was  distinctly  made  and  decided  in  tlia 
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ti"Jal  below,  but  we  will  waive  tbat,  and 
consider  It  aa  If  it  had  been  ao  made  and 
decided.  Go  tlie  plaintiff's  brief  it  la 
claimed  that  judgment  alionld  have  been 
rendered  In  his  favor  for  the  value  of  the 
sack  cuat  and  vest,  on  the  gruand  that 
the  defendant,  by  permitting  hia  son  to 
return  bonie  with  these  articles  of  clothing 
in  bis  possession,  and  permitting  him  to 
live  there,  has  in  law  taken  pussesBion  of 
these  articlea  himself,  and  thereby  to  that 
extent  ratified  the  purchase  made  by  the 
son.  The  court  below  does  not  find  that 
the  father  has  in  fact  taken  poaseaaiou  of 
or  kept  the  coat  or  vest,  or  has  ever  aeen 
them  or  done  anything  with  them,  except 
permit  his  son  to  return  home  when  he  had 
these  things  in  his  possession.  At  most, 
this  would  be  evidence  of  ratification,  and 
the  court  baa  expressly  found  that  the  de- 
fendant has  not  ratified  the  pui-chaae. 
Upon  the  facts,  as  they  appear  of  record, 
this  finding  ia  cnnclusive  on  the  question 
of  ratification.  There  is  no  error,  and  a 
new  trial  Isnot  granted.  The  other  Judges 
cuncnrred. 


(St  Conn.  S68) 

City  of  Hartfohd  v.  New  York  &  N.  E. 
R.  Co. 

(Supreme  Court  ef  Errors  of  CornneeOcut,  July 
10, 1890.) 

HlOHWATS —  Dkbicatioh  ahb  Accbptascb  —  Ob- 

8TRUCTI0K— AbANDOKMTOT. 

1.  Where  the  complaint,  in  a  salt  to  restrain 
the  obstruction  of  a  higliway,  alleges  that  the 
highway  was  "duly  ana  legally  established, "  a 
higbway  by  dedication  and  public  acceptance 
may  be  shown :  the  words  "duly  aud  legally  es- 
tablished" not  being  confined  to  highways  estab- 
lished under  statutes  and  ordinances. 

'i.  Whether  or  not  a  highway  has  been  estab- 
lished by  dedication  and  acceptance  is  a  question 
ot  fact,  to  be  determined  on  all  the  evldenoe. 

8.  For  85  yetffs  after  the  constroction  of  a 
railroad  in  a  street  the  prinoipal  use  of  a  portion 
of  the  street  near  the  railroad  station  was  by 
persons  going  to  and  from  the  station.  It  did  not 
appear  to  what  extent  such  portion  of  the  street 
was  used  by  the  general  public.  Held,  that  a 
finding  that  there  had  been  no  abandonment  of 
sncb  portion  of  the  street  would  not  be  disturbed. 

Appeal  from  superior  court,  Hartford 
county;  Fenn,  Judge. 

Suit  lor  injunction  by  tbe  city  of  Hart- 
ford  against  the  New  York  &  New  Kngland 
Railroad  Company.  There  waa  a  judg- 
ment for  plaintiff,  and  defendant  appeals. 

S.  E.  Baldwin  and  E.  D.  Robhlns.lor  ap- 
pellant. C.  J.  Cole  and  W.  F.  Henney,  for 
appellee. 

Setmoub,  J.  In  this  case  the  plaintiff 
demands  an  injunction  against  alleged 
encroacbments  and  obstructions  upon  a 
pabiic  highway,  known  as  "Church 
Street,"  in  the  city  of  Bartford,  which,  it 
claims,  runs  west  from  Main  street  across 
tbe  tracks  and  road-bed  of  the  defendant, 
to  Spring  street.  The  defendant's  answer 
denies  that  said  highway  runs  across  its 
tracks  and  road-bed,  or  that  there  is  any 
duly-established  highway  between  Union 
place  and  Spring  street  over  its  track  and 
road-bed,  or  that  the  acts  complained  of 
were,  any  of  them,  done,  or  intended  to 
bo  done,  upon  or  in  any  highway.  It  also 
demurred  to  so  much  of  the  prayer  of 
the  complaint  as  asks  Tor  a  mandatory 


Inji^nctton  against  tbe  cqQtinuance  of  the' 
encruachfnents,  on  the  ground  that  the 
complaint  states  no  .(fause  therefor,  and 
there  is  remedy  at  law:  The  superior 
court  granted  the  Injunction,  and  made  a 
finding  of  tacts  which  is  before  us  on  tbe 
defendant's  appeal.  The  principal  con- 
test In  the  case  Is  made  over  the  q  action 
whetber  Church  street  is  a  public higbwiay 
between  Union  place  and  Spring  street; 
that  ia,  at  the  place  occapled  by  the  defend- 
ant's tracks  and  road-bed,  and  where  the 
claimed  obstructlous  were  placed.  The 
defendant  adtnitted  the  existence  of  a 
highway  called  "Church  Street, "  running 
west  from  Main  street,  ndr  did  It,  in 
terms,  deny  that  it  runs  east  from  Spring 
street;  but  it  did  deny,  as  already  stated, 
that  it  runs  over  Its  tracks  and  road-bed. 
The  plaintiff  clalmedthat  Church  street  at 
and  including  the  place  In  dispute  la,  and 
was  at  the  time  of  the  alleged  encroach- 
ments therein,  a  public  highway  by  dedi- 
cation and  acceptance.  Thia  the  defend- 
ant denied,  and  further  claimed  that  the 
rights  of  the  public  In  and  to .  tb^  aabie, 
at  the  point  in  queatiofi,  were  Idst  by 
abandonment,  if  auyaacb  rights  ever  ex-' 
iated.  On  the  trial  the  defendant  madei 
two  objections  to  the  admission  of  ev- 
idence, which  we  will  conaider  before  going 
further.  It  claimed  that,  underthe  allega- 
tion In  tbe  complaint  of  a  "public  street  or 
highway  duly  and  legally  established," 
evidence  of  a  highway  by  dedication  was 
not  admissible.  The  finding  does  not 
show  upon  what  ground  the  objection 
was  made,  but  the  brief  claims  that  the 
allegation  required  proof  of  a  highway  es- 
tabliahed  by  due  proceedings  under  stat- 
ates  and  ordinances.  The  court  admitted 
the  evidence,  and  properly.  The  words 
"duly  and  legally  established''  are  not 
confined  to  the  technical  meaning  claimed 
for  them.  A  highway  created  by  dedica- 
tion may,  without  Tiolence  to  language 
or  the  treneral  understanding  of  the  mean- 
ing of  termH,  be  said  to  be  duly  -and  le- 
gally established.  It  is  found  that,  while 
the  evidence  was  being  taken,  "  the  plain- 
tiff's counsel  referred  to  a  former  suit  be- 
tween the -parties  in  the  same  court,  and' 
suggested  that  the  record  be  sent  for  and 
laid  in.  The  court  aaid  this  seemed  unuec- 
eaaary :  that,  if  the  matter  became  impor- 
tant, the  court  could  take  judicial  notice' 
of  it.  Tbe  counael  tor  the  defendant  said 
they  should  object  to  this.  No  further  ref- 
erence was  made  to  the  matter,  and  the 
court  never  saw  the  file  or  record,  and 
never  thought  of  it  again,  until  asked  to 
include  th6  circumstance  in  the  additional 
finding."  The  error  assigned  ia  that  the 
court  held  that  it  could  take  judicial  no- 
tice of  the  files  and  records  in  another  suit 
formerly  pending  in  that  court  between 
the  parties,  to  which  the  plaintiff  referred 
as  being  proper  evidence  In  its  behalf. 

It  ia  manifest,  without  argument,  that 
there  Is  no  foundation  for  tbe  defendant's 
claim  in  this  behalf.  It  would  be  going 
quite  ridiculously  far  to  hold  that  it  ia  er- 
ror for  a  judge  to  atate,  In  respect  to  a 
record  of  his  own  court,  that  If  it  becomes 
Important  he  can  take  judicial  notice  of 
It,  especially  wheni  it  further  expressly  ap- 
pears that  he  did  not  take  judicial  or  oth- 
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er  notice  of  it;.  And  to  bold,  as  urged  by 
tbe  defendant,  that  it  was  error  in  the. 
coart  for  counsel  to  refer  to  the  exiatence 
of  this  record,  would  be  to  recognise  a 
species  ut  viearluuB  error  which  no  court 
can  fairly  be  required  to  bear. 

This  disposes  of  the  preliminary  qnes- 
tions>  and  brings  us  to  the  main  issue.  Is 
Church  street,  at  the  point  in  controversy, 
a  public  highway  ?  As  already  stated,  the 
plaijitltf claims  that  It  is  a  public  highway 
by  dedication  and  acceptance.  Tbe  exist- 
ence of  a  highway  may  be  shown  by  proof 
of  the  dedication  of  the  land  for  that  pur- 
pose, and  Its  acceptance  by'  tlie  public. 
Evidence  was  Introduced  upon  both  of 
these  points,  and  is  set  forth  in  tbe  find- 
ings. At  tbe  close  of  the  first  finding  the 
court  says:  "I  find  that  the  portion  of 
said  Church  street  between  High  street 
and  Spruce  street,  and  which  is  covered 
by  tbe  traclts  of  the  defendant,  became  a 
public  highway  by  dedication  and  accept- 
ance, as  evidenced  by  the  facts  and  in  the 
manner  hereinbefore  shown;  and  that 
tbe  right  of  the  public  therein  has  never 
been  abandoned  A>r  lost. "  The  additional 
Ending,  which  was  made  to  set  out  more 
partlcuilarly  some  of  the  defendant's 
claims,  says:  "The  court  overruled  all 
of  said  claims,  so  far  iorth  as  was  neces- 
sary to  find  and  hold  that,  upon  the 
facts  as  actually  found  by  the  court,  which 
were  in  some  respects  different  from  what 
the  defendant  claimed,  that  portion  of 
Church  street  between  High  street  and 
Spruce  street,  which  is  covered  by  the 
tracks  of  the  defendant,  tor  Its  entire  for- 
ty feet  width,  became  a  public  highway  by 
dedication  and  acceptance;  that  no  license 
by  the  railroad  company  was  proved; 
and  that  the  right  of  the  public  therein 
has  never  been  abandoned  or  lost,  unless, 
indeed,  the  law  is  so  that  such  license  or 
such  abandonment  to  loss  must  legally  be 
inferred  from  the  facts  specially  found. " 
The  court  distinctly  finds  that  tbe  locas 
ia  quo  is  a  public  highway;  that  it  be- 
came so  by  dedication  and  acceptance. 
The  questions  of  dedication  and  accept- 
ance are  questions  of  fact.  Was  the  road 
dedicated  to  the  public?  Did  tbe  public 
accept  it?    These  are  the  proper  inquiries.' 

There  is  no  claim  that  tbe  court  erred 
respecting  the  sort  of  proof  required  to  es- 
tablish a  highway  by  dedication.  The 
complaint  really  is  that  the  evidence  was 
not  sufiBcient  in  amount  to  authorize  the 
conclusion  of  fact.  What  we  are  asked  to 
do  is  to  pass  upon  the  correctness  of  the 
conclusion  of  fact.  Our  court  holds,  as 
matter  of  law,  that.  In  order  to  create  a 
public  highway  by  dedication,  the  owuer 
of  the  land  must  unequivocally  dedicate 
it  to  tbe  use  of  the  public,  and  the  public 
must  accept  it;  that  the  acceptance  need 
not  be  by  public  vote,  or  any  act  of  an 
official  or  corporate  body,  but  may  be 
presumed  if  the  public  enter  upon  and  use 
the  highway  as  a  highway.  There  is  no 
claim  that  the  superior  court  failed  to 
recognize  and  apply  this  rule  of  law.  The 
judge  found,  upon  evidence  which  to  him 
seemed  conclusive,  that,  withiu  the  rules 
of  law  applicable  to  the  case,  a  public 
highway  was  proved  as  claimed  by  the 
plaintiff,  and  we  are  asked,  in  effect,  to  re- 


weigb  the  evidence.  In  Noyes  v.  Ward,  19 
Conn.  250,  thejudge  charged  tbe  Jury  "that 
they  must  find  whether  tbe  place  where 
the  assault  was  committed  was  or  was 
not  a  public  highway;  that  it  was  not 
necessary,  in  order  to  constitute  such  a 
highway,  that  there  should  be  a  legal  or 
formal  laying  out  thereof  on  record ;  that 
it  was  competent  for  the  proprietors  of 
land  to  dedicate  it  to  the  public  for  their 
use  as  a  highway;  and  that,  when  that 
was  done  by  them,  it  thereby  became 
devoted  to  the  use  of  the  public  for  that 
purpose,  and  was  a  legal  and  valid 
highway;  that  whether  a  place  is  a  high- 
way by  dedication  is  a  question,  of  in- 
tention, to  be  proved  by  the  facts  and  cir- 
cumstances of  the  case, "  etc.  The  defend- 
ant excepted  to  these  instructions,  but 
this  court  held  that  they  were  correct.  In 
Green  v.  Town  of  Canaan,  29  Conn.  157, 
the  plaintiff  introduced  evidence  to  prove, 
that  the  road  In  question  was  a  highwity 
by  dedication  and  acceptance.  In  his 
charge  tbe  judge,  after  stating  the  law 
in  regard  to  highways  by  dedication  and 
acceptance,  added :  "If,  therefore,  the  Ju- 
ry shall  find  that  the  land  on  which  the 
road  In  question  is  situated  bad  been  in- 
tentionally appropriated  to  a  public  use 
for  a  highway,  •  •  •  and  shall  also 
find  that  the  appropriation  had  been  ac- 
cepted by  tbe  towu  of  Canaan,  then  the 
highway  was  at  the  time  of  the  Ihjary  a 
public  highway,  which  tbe  town  was  by 
law  obliged  to  keep,  in  repair."  The 
Judge  then  calls  attention  to  what  sort  of 
use  may  be  evidence  of  acceptance,  and 
says:  "The  importance  of  this  evidence, 
and  its  force,  are  for  the  determination  of 
the  Jury,  who  must  be  reasonably  satis- 
fied that  the  town  had  accepted  the  road 
as  a  public  highway."  The  Jury  returned 
a  verdict  for  the  plaintiff,  and  the  defend- 
ants moved  for  a  new  trial  for  errors  in 
the  rulings  and  charge  of  the  Judge.  In 
the  opinion  this  court  says:  "We  have 
seen  nothing  in  the  rulings  of  the  superior 
court  that  should  entitle  the  defendants 
to  a  new  trial.  Some  apprehension  that 
the  jury  may  have  found  for  the  plaintIO, 
and  thus  found  that  there  was  a  public 
highway  at  the  place  of  the  accident,  on' 
evidence  not  quite  sufficient  for  the  pur- 
pose, has  Induced  a  more  careful  examlna- 
tiou  of  the  case  than  would  otherwise 
have  seemed  necessary.  But,  if  there  was 
any  reason  for  such  apprehension,  it  is 
quite  obvious  that,  on  this  motion,  we 
cannot  (correct  the  mistake.  And,  as  this 
is  not  a  motion  for  a  new  trial  for  a  ver- 
dict against  the  evidence,  it  is  not  to  be 
presumed  tliat  we  have  all  the  evidence 
before  us  so  as  to  enable  us  to  come  to 
any  accurate  or  intelligent  consideration 
of  such  a  question,  it  it  could  be  admitted 
that  we  have  the  power  to  examine  it. 
•  *  •  The  charge  of  the  court  in  re- 
spect to  the  power  of  the  railroad  compa- 
ny, in  connection  witb  the  owners  of  tbe 
soil,  to  dedicate  tbe  land  to  the  public  use, 
seems  to  us  unexceptionable.  The  fact 
that  the  road  was  originally  constructed 
by  the  company  on  Its  own  land,  and 
that  Its  usefulness  consisted  very  much  la 
Its  accommodating  those  who  had  occa- 
sion to  go  to  their  depot,  and  that  it  thus 
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tended  tolncroase  their  business,  no  donbt 
went  very  far  to  show  that  this  was  a 
private  rather  than  a  pnblic  road.  But 
this,  of  course,  was  for  the  Jury  alone, 
and,  if  they  have  given  it  less  weight  than 
we  sliould  have  done,  the  court  is  not  re- 
sponsible for  it. "  So,  also,  in  the  dissent- 
ing opinion.  Judges  Ellsworth  and 
Sanfokd,  who  disagreed  with  the  majori- 
ty upon  another  point,  say:  "We  need 
not  say  anvtbing  with  regard  to  the  ded- 
ication ot  land  by  Individuals  for  high- 
ways, sofar  as  it  relates  to  the  owners  of 
the  Bofl.  Herein  we  think  the  views  ot 
the  Judge  on  the  circuit  are  correct,  and 
that  be  properly  submitted  the  question 
of  tact  to  the  Jury."  In  Blley  v.  Hammel, 
S8  Conn.  574,  the  question  was  whether 
the  place  of  an  alleged  trespass  was  a 
highway  by  dedication.  Thecoiirt  charged 
the  jury  that  there  might  be  a  highway 
by  dedication  if  the  owner  of  the  land  un- 
equivocally dedicated  It  to  the  use  ot  the 
public,  and  the  public  accepted  it;  that 
the  acceptance  need  not  be  by  public  vote, 
or  any  act  of  an  o£Bcial  or  corporate 
body,  but  will  be  presumed  if  the  public 
enter  upon  and  use  the  way  as  a  highway, 
and  such  use  need  not  continue  for  a  pe- 
riod ot  16  years  in  order  to  constitute 
Bocb  a  public  highway.  Upon  these  in- 
structions the  question  of  dedication  and 
acceptance  was  left  to  the  Jury  to  decide. 
On  the  hearing  tor  a  new  trial,  neither 
counsel  nor  court  snggeet  that  such  a 
course  was  not  the  proper  and  usual  one. 
Ely  V.  Parsons,  !>5  Conn.  83,  10  Atl.  Rep. 
499,  was  an  action  of  trespass  to  land. 
One  ground  of  defense  was  that  the  locus 
was  a  public  highway.  It  was  conceded 
that,  it  a  highway  existed,  it  had  become 
established  by  dedication  alone.  The 
court  below  made  a  finding  ot  tacts, 
which  concluded  as  follows:  "The  road 
in  question  is  one  of  public  convenience 
and  necessity,  and  is  a  public  highway 
created  by  dedication  of  their  lands  to 
the  use  of  the  public  for  a  highway,  by 
tbe  owners,  of  the  lands  through  which 
the  road  passes,  and  especially  by  the 
owneru  ot  the  plaintiff's  land,  and  by  the 
acceptance  thereof  by  the  public  as  and 
for  a  highway.  The  court  came  to  this 
conclusion  from  the  facts  herein  found, 
derived  from  all  the  evidence  in  the  case, 
and  an  inspection  of  the  road  at  the  re- 
quest of  tbe  parties. "  Upon  appeal  the 
plaintiff  claimed,  among  other  things, 
"that  it  was  not  legally  deduclble  from 
tbe  tacts  that  this  wood  road  is  a  high- 
way by  dedication,  and  the  court  below 
erred  In  holding  tbat  it  is. "  This  court 
quotes  the  conclusion  of  the  trial  court, 
herein  above  quoted,  and  says:  "This  Is 
so  full  and  complete  as  to  preclude  fur- 
ther contention  on  this  point,  unless  some 
error  In  law  Intervened  to  vitiate  the  re- 
sult and  produce  a  mistrial.  No  such  er- 
ror appears,  unless  the  claim  of  the  plain- 
tiff on  the  trial  is  correct,  as  matter  of 
law,  that  In  this  state  a  highway  cannot 
exist  by  prescription,  and  that  in  case  of 
oninclosed  and  uncultivated  land,  like  the 
plaintiff's,  dedication  by  the  owners  for 
a  highway  cannot  be  found  from  mere 
ose  of  tbe  road  by  the  public."  Com- 
menting upon  tbe  fact  that  tbe  land,  over 


which  tbe  way  was  claimed,  was  onin- 
closed and  uncultivated,  the  court  Bays: 
"It  may  be  that  the  trial  ionrt  did  not 
give  this  tact  the  weight  it  ought  to  have 
bad,  but,  if  BO,  this  court  is  powerless  to 
revise  any  error  In  the  weighing  of  evi- 
dence. In  this  respect  the  condition  of 
this  court  is  unlike  that  of  the  highest 
courts  of  some  other  Jurisdictions,  where 
the  finding  of  the  court  below  do«w  not 
preclude  additional  and  sometime?  con- 
trary Inferences  of  fact  in  the  court  above. 
We  find  little  or  no  disparity  in  the  au- 
thoritiea  upon  the  proposition  that  it  is  a 
question  of  fact  for  the  jury  to  decide,  on 
the  evidence  in  each  particular  case,  wheth- 
er the  facts  show  an  intention  to  dedi- 
cate tbelocvs  in  quo  to  pnblic  use.  A  ques- 
tion otintention  must  necessarily  be  a  pure 
question  of  fact;  •  •  ♦  in  this  case  the 
fact  of  dedication,  having  been  found  upon 
proper  and  appropriate  evidence,  has 
been  conclusively  established."  In  Hall 
v.City  of  Merlden,  48  Conn.  428,  this  court, 
In  discussing  the  question  whether  the  ac- 
ceptance by  the  public  of  a  part  of  a  new 
street  constitutes  in  law  an  acceptance  ot 
the  whole,  says:  "Upon  this  point  we  are 
unable  to  entertain  a  doubt.  The  accept- 
ance of  a  street  by  the  public  is  always 
one  of  fact,  the  law  merely  contributing 
its  definition  of  the  term. " 

In  view  of  the  above  casen,  and  npon 
general  principles  as  well,  we  have  no  hes- 
itation In  holding  that  the  question 
whether  the  location  here  In  controversy 
was  a  highway  by  dedication  and  accept, 
ance  was  a  question  of  fact  which  it  was 
the  duty  of  the  trial  court  to  decide. 
That  it  did  decide  it  the  record  shows, 
and  there  1b  nothing  in  tbe  claim  that  the 
reference  in  the  finding  to  the  evidence 
upon  which  such  decision  was  reached 
gives  us  the  power  to  review  It.  In  regard 
to  the  question  of  license,  the  defendant 
at  tbe  trial  claimed  "that  on  the  facts  a 
license  on  the  part  of  the  railroads  was 
implied  only  for  such  use  of  the  locus  ia 
quo  as  there  was  by  depot  passengers  or 
by  teams  going  to  and  from  the  houses  of 
the  railroad  company,  the  freight-yard, 
and  freight  depot."  The  facts  claimed  to 
be  specially  pertinent  to  this  claim  are  set 
forth  as  follows :  "During  all  the  period 
in  which  the  former  passenger  depot  was 
standing,  namely,  from  about  1850  to  1886 
or  1886,  platforms  ran  from  the  depot  to 
the  walk,  and  the  walk  was  extensively 
used  by  passengerB  going  to  and  from  the 
cars,  both  of  the  defendant  and  of  the 
New  York,  New  Haven  &  Hartford  Rail- 
road Company.  The  Hartford,  Provi- 
dence &  Fishklll  Company  at  one  time 
owned  a  row  of  houses  on  Spruce  street, 
and  had  Its  freight-yard  and  freight  sta- 
tion on  Spruce  street,  and  a  considerable 
part  of  thetravel  overthe  railroad  tracks, 
at  the  point  in  question,  was  of  persons 
going  to  and  from  the  Btations,  depots, 
and  railroad  property,  and  carting  freight 
to  and  from  the  freight-yard  or  depot. 
What  proportion  or  fraction  of  the  entire 
travel  was  of  this  character  I  am  unable 
to  say."  It  is  evident  that  upon  that 
state  of  tacts  this  court  cannot  say  that 
the  superior  court  erred  in  finding  that 
no  license  wais  proved.    Nor  is  there  any- 
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thins;  in  the  other  circa  mstances  of  the 
case  to  brini;  us  to  that  conclusion. 

The  claim  presented  by  the  defendant's 
brief  is  that  the  court  erred  in  holding 
that,  "because  no  express  license  was 
proved,  therefore  none  could  be  inferred 
from  the  facts,  unless  it  must  necessarily 
be  inferreil  as  a  legal  consequence, "  This 
statement  of  what  the.  court  held  would 
be  misleading,  it  it  be  taken  as  asserting 
that  it  held,  as  a  general  principle  of  law, 
that,  because  no  express  license  was 
found,  therefore  none  could  legally  be  In- 
ferred from  the  facts,  unless  it  must  neces- 
sariiy  be  inferred  as  a  legal  consequence. 
Wbatthe  courtfound  was"  that  no  license 
by  the  railroad  company  was  proved; 
and  that  the  right  of  the  public  therein 
has  never  been  abandoned  o^  lost,  unless, 
Indeed,  the  law  is  so  that  such  llc<^nse  or 
such  abandoniueator  loss  must  legally  be 
interred  from  the  facts  specially  found. " 
The  quffltlun  presented  is,  must  a  license 
be  inferred,  as  matter  of  law,  from  the 
facts  specially  found?  We  think  there 
can  be  no  doubt  about  the  correct  an- 
swer. If  the  question  of  license  is  one  of 
fact,  the  finding  Is  conclusive.  If  one  of 
law,  to  be  inferred  from  the  facta,  the  con- 
clusion of  the  superior  court  Is  Justifled, 
at  any  rate  to  the  extent  that  there  Is 
nothing  in  the  finding  which  compels  us, 
as  matter  uf  law,  to  Infer  a  license.  And 
BO,  in  respect  to  che  abandonment  or  loss 
by  tlte  public  of  its  rights  in  the  highway, 
there  is  nothing  in  the  finding  which  com- 
pels us  to  draw  an  inference  of  law  con- 
trary to  the  conclusion  reached  by  the  su- 
perior court.  Mr.  Washburn,  in  his  work 
on  Easements  and  Servitudes,  (3d  Ed.)  p. 
6C1,  says:  "It  is  not  easy  to  define  In  all 
cases  what  would  be  such  act  of  aban- 
donment as  would  destroy  a  right  of  ease- 
ment, and  each  case  seems  to  be  a  matter 
for  a  Jury  to  determine.  "  At  common  law 
the  doctrine  of  tho  earlier  cases  is  that 
there  can  be  no  loss  of  public  right  in  the 
highways  by  mere  non-user.  Later  cases 
have  modified  the  doctrine.  In  Beardslee 
v.  French,  7  Conn.  125,  the  court  says: 
"Evidence  to  prove  a  highway  often  coo- 
slsts  In  showing  that  the  public  have  used 
aud  enjoyed  the  road:  and  the  uninter- 
rupted use  of  it,  for  a  considerable  space 
of  time,  affords  a  strong  presumption  of  a 
grunt.  On  the  other  band,  the  non-user 
of  an  casement  of  this  kind  for  many  years 
is  prima  facie  evidence  of  the  release  of  the 
right  to  the  person  over  whose  land  the 
highway  once  ran;  and,  although  the  pre- 
cise limit  of  time  in  respect  of  the  public 
use  in  such  cases  has  not  been  pstablislied, 
there  can  be  no  doubt  that  the  desertion 
of  a  public  road  for  nearly  a  century  is 
strong  presumptive  evidence  that  the 
right  of  way  has  been  extinguished."  Di- 
vers authorities  hold  that  abandonment 
ot  a  public  easement  in  a  highway  maybe 
inferred  from  a  non-user  commensurate 
with  the  period  required  in  order  to  gain 
the  easement  by  user  or  prescription.  But 
this  Is  generally  of  an  easement  acquired 
by  prescription.  Whether  the  same, limit 
would  apply  to  public  highways  by  dedi- 
cation we  need  not  stop  to  consider.  At 
aU  events,  non-user,  it  continued  "for 
many  years, "  is  prima  facie  evidence  ot 


abandonment.  But  abandonment  must 
be  voluntary  and  intentional.  In  Coming 
V.  Gould,  16  Wend.  535,  Cowb.n,  J.,  com- 
menting on  the  claimed  abandonment  ot 
a  private  way,  says:  "I  find  it  perfectly 
well  settled  that  the  enjoyment,  nay,  all 
acts  of  enjoyment,  must  have  totally 
ceased  for  the  same  length  of  time  that 
was  necessary  to  create  the  original  pre- 
sumption. "  But  there  is  no  occasion  to 
refer  to  authorities.  Upon  the  evidence 
before  it  the  court  found  that  the  public 
has  never  abandoned  or  lost  its  right  In 
that  portion  of  Church  street  now  in  dis- 
pute, unless  such  abandonment  or  loss 
must  legally  be  inferred  from  the  facts 
specially  found.  It  is  sufficient  to  say 
that  we  think  the  facts  upon  this  point, 
also,  Justify  the  conclusion  arrived  at, 
and  do  not  compel  ua,  as  matter  ot  law, 
to  decide  that  the  highway  in  question 
had  been  abandoned.  The  court  was 
warranted,  under  all  the  circumstances, 
in  granting  the  prayer  for  a  mandatory 
injunction,  and  tlie  demurrer  to  so  much 
of  the  prayer  for  relief  as  called  for  such 
remedy  was  properly  overruled.  There  is 
no  error  in  the  Judgment  appealed  from. 
The  other  Judges  concurred. 

— ~^—  (59  Conn.  219) 

Lilly  v.  Town  of  Woodstock. 

(Supreme  Court  of  Errors  of  ConnecUaut,   July 
10,  1890.) 

SErEOTITB  HlOBW^TS  —  ACTIOH  AOAINBT  TOWH— 

NoTios  or  Cladl 

1:  Under  Gen.  St.  Conn,  i  2678,  which  pro- 
vides that  no  action  shall  be  maintained  against 
a  town  for  injuries  to  person  or  property,  caused 
by  a  defective  road,  "unless  written  notice  of 
such  injury,  and  of  the  nature  and  cause  thereof, 
and  of  the  time  and  place  of  its  ooourrence,  * 
shall,  within  60  days,  be  griven  to  a  selectman  of 
the  town,  a  notice  Is  sufficient  wh«?e  it  describes 
the  nature  and  cause  of  the  injury  as  follows: 
"The  nature  of  said  injuries  being  the  breaking 
and  destruction  of  my  carriage,  and  the  bruising, 
wounding,  and  laming  of  my  person;  all  said  in- 
juries caused  by  said  defective  road,  the  defect 
consisting  of  a  dangerous  embankment. "  Distin- 
guishing Blesiegel  v.  Town  of  Seymour,  58  Conn. 
43,  19  Atl.  Rep.  872. 

2.  Such  notice  suiBciently  sbowB  the  time 
when  the  injury  was  receiv^  where  it  states 
that  it  was  "on  the  8d  day  of  December,  1888," 
and  it  is  not  necessary  to  state  the  hour  of  the 
day. 

Appeal  from  superior  court,  Windham 
county;  PKBNTice,  Judge. 

Action  by  Isaac  Lilly  against  the  town 
ot  Woodstock.  A  demurrer  to  the  com- 
plaint was  sustained,  and  plaintilT  ap- 
peals. Gen.  8t.  Conn.  §  2673  provides  that . 
no  action  for  an  injury  to  person  or  prop* 
erty  by  means  of  a  defective  road  shall  be 
maintained  against  any  town  "unless 
written  notice  of  such  injury,  and  of  the 
nature  and  cause  thereof,  and  of  the  tlnro 
and  place  of  Its  occurrence, "  shall  within 
60  days  be  given  to  a  selectman  of  tli* 
town. 

J.  H.  Potter,  for  appellant.  O.  E.  Searia, 
for  appellee. 

Seymoub,.T.  This  is  an  action  to  recov- 
er for  injuries  to  person  and  propwrty,  oc- 
casioned by  the  defendant's  defective  high- 
way. The  plaintiff  annexed  to  and  made 
a  part  ot  his  complaint  tbe  written  notice 
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wblch,  nnder  eectioQ  2678  of  tho  General 
Statutes,  he  gave  to  the  defendant's  select- 
man. The  defendant  demurred  to  the 
complaint  on  the  ground  that  the  notice 
is  insuificient,  in  that  it  does  not  properly 
set  forth  the  Injury,  and  the.  nature  and 
caose  thereof,  and  the  time  and  place  of 
its  occurrence,  In  manner  and  form  as  re- 
quired by  the  eta  tute.  The  superior  court 
sustained  the  de^nurrer,  and  the  plaintiff 
took  bis  appetal  to  this  court.  On  the  ar- 
gument it  waB  not  claimed  by  the  defend- 
ant  that  the  place  where  the  accident  oc- 
curred was  not  sufficiently  described  in 
the  notice.  But  it  was  strenuously  urged 
that  the  time  when  it  occurred,  and  the 
nature  and  cause  of  the  injury,  were  not 
property  set  forth.  The  notice  was  as  fol- 
lows, omitting  the  particular  description 
of  the  place  where  the  accident  happened,^ 
no  question  arising  upon  that  point:  "To 
Harris  May,  a  selectman  of  the  town  of 
Woodstock :  On  the  3d  day  of  December, 
1888,  I,  Isaac  Lilly,  of  the  town  of  Put- 
nam, county  of  Windham,  and  state  of 
Connectlcat,  was  injured  In  my  person  and 
property  by  means  ol  a  defective  road  In 
said  town  of  Woodstock,  •  •  •  the  nat- 
ure of  said  injuries  being  the  breaking 
and  destruction  of  my  carriage,  and  the 
brtiislnK,  wounding,  and  laming  of  my 
person ;  all  said  injuries  caused  by  said  de- 
fective road,  the  defect  consisting  of  a 
dangerous  embankment.  Dated  at  Put- 
nam, this  26th  day  of  December,  1888. 
Isaac  Lilly.  By  J.  H.  Potter,  his  At- 
torney." The  qnestions  before  us  arise 
upon  those  parts  of  the  notice  which  un- 
dertake to  give  the  time,  the  nature,  and 
the  cause  of  the  injury.  Before  1874  itwas 
not  necessary  for  a  person  injured  by 
means  of  a  defective  road  or  bridge  to  give 
notice  to  the  defendant  before  bringing 
salt  to  recover  damages.  In  that  year  a 
statute  was  passed  requiring  written  no- 
tice of  such  injury,  and  of  the  time  and 
place  of  its  occurrence,  as  nearly  as  it 
conid  be  ascertained,  to  be  given  within 
60  days  thei«after.  In  1883  that  statute 
was  amended  byi-equlringthat  the  nature 
and  cause  of  the  injury  should  also  be 
stated  in  the  notice,  and  it  was  under  the 
amended  statute,  as  contained  in  the  Gren- 
eral  Statutes,  thax  the  notice  in  this  suit 
was  given. 

Since  the  statute  was  passed  this  court 
has  several  times  been  called  upon  to  con- 
strue its  provisions.  In  Shaw  v.  City  of 
Waterbury,  46  Conn.  263,  in  considering 
tlie  statutory  requirement  that  the  time 
and  place  of  the  occurrence  shall  be  given 
in  the  notice,  the  court  says:  "The  obvi- 
ous purpose  of  this  requirement  is  that 
officers  of  municipal  corporations  against 
which  suits  for  injuries  ai-e  about  to  be  In- 
stituted shall  have  such  precise  informa- 
tion as  to  the  time  and  place  as  wHl  ena- 
ble them  to  inquire  into  the  facts  of  tite 
case  intelligently.  The  court  instructed 
the  Jury  that,  if  the  accident  occurred  at 
any  time  between  the  Ist  day  of  April  and 
tho  last  day  of  May,  a  notice  stating  that 
it  happened  on  the  16th  day  of  April  was 
sufficiently  precise;  in  effect  declaring  that 
a  variation  of  forty  days  was  immaterial. 
This  is  not  a  statement  of  the  time  of  tiie 
oGcnrrence  olttac  Injury  within  the  true  in- 


tendment and  meaniagiof'the  statnfje;  Ih* 
deed.  It  Is  simply  to  nullify  It. "  In  Brown 
V.  Town  of  Suuthbury,  63  Conn.  212, 1  Atl. 
Bep.  819, — an  action  brought  after,  the 
passage  of  the  act  of  1883, — ^thls  court,  in 
considering  the  scope  of  the  requirement 
that  the  notice  shall  give  the  nature  of  the 
injury  and  the  place  of  its  occurrence,  says: 
"This  notice  is  required  of  plain  men,  and, 
in  a  majority  of  Instances,  of  men  of  com- 
mon or  limited  education,  and  must  be 
given  within  sixty  days  after  the  Injury. 
It  is  absurd  to  suppose  that  the  legislature 
intended  that  It  shoutd  be  given  in  tech- 
nical terms,  or  that  the  injury  should  be 
accurately  described  in  detail.  A  general 
description,  -nhicb  will  reasonably  apprise 
the  selectmen  of  the  general  character  of 
the  injury,  is  all  that  is  required. "  In  the 
very  recent  case  of  Biesiegel  v.  Town  of 
Seymour,  58  Conu.  43, 19  Atl.  Bep.  372,  the 
notice  was  claimed  to  belnsufhcleut  in  re- 
spect to  the  injury,  its  nature  and  cause, 
and  also  as  to  the  place  where  it  occurred. 
The  notice  stated  that  the  plain tifi's  mare 
was  greatly  bruised,  cut,  sprained,  and 
lamed  in  and  upon  the  feet,  legs,  chest, 
shoulders,  back,  and  other  parts,  and 
otherwise  injured.  This  the  court  thought 
was  obviously  an  attempt,  not  to  give 
notice  of  the  nature  of  the  Injury,  l>ut  to 
lildeit  under  a  multiplicity  of  statements, 
and  so  leave  opportunity  to  prove  any 
one  of  possible  injuries  at  the  trial.  The 
nature  of  the  Injury  was  so  obscured  by 
overstatement  that  no  definite  under- 
standing as  to  the  real  injury  could  be 
reached.  Upon  its  face  the  notice  was  an 
attempt  to  evade  the  vequirements  of  the 
statute,  instead  of  an  honest  attempt  to 
obey  it.  If,  as  suggested  '  in  Tuttle  v. 
Town  of  Winchester,  50  Conn.  600,  it  had 
appeared  that  the  injarles  received  were 
of  a  character  to  aikult  of  no  other  de- 
scription, th«i  the  description  given  would 
have  been  sufficient;  but  jnst  the  contrary 
appeared  'from  the  very  statements  them- 
selves. "The  notice,"  says  the  court, 
"seems  to  have  been  framed'  upon  the  the- 
ory that,  like  a  common-luw  declaration 
for  tort,  it  would  not  be  vitiated  by  exag- 
gerated or  fanciful  statements  of  the  in- 
jury if  there  could  be  extracted  from  it 
any   statement    adapted     to    the    fact. 

*  *  *  The  obvious  meaning  of  this  re- 
quirement is  that.  It  shall  contain  a  rea- 
sonable statement  of  the  actual  injury  re- 
ceived, or  in  good  faith  believed  to'  have 
been  received,  at  the  time  when  .it  was 
given."  And  In  regard  to  the  cause  of  the 
injury  the  court  says:  •"  Here  is  no  state- 
ment of  the' particular  cause  of  the  Injury. 
The  language,  '  by  means  of  the  highway 
being  defective  and  out  of  repair,'  is  clear- 
ly tnsuffident,  and  the  added  words 
'washed,   guUied,'  etc.,  are   equally   so. 

*  *  •  The  notice  does  not  describe  the 
cause  of  the  injury,  but  only  suggests 
several  diflerent  theories  as  to  the  mode  in 
which  it  might  have  occurred.  Besides. 
It  appears  from  the  finding  that  none  of 
the  causes  spedfled  In  the  notice  had  any 
agency  in  ptoducing  the  injury  except  the' 
ice.  The  notice  was  therefore  unreliable. " 
While,  therriore,  that  case,  onless  carefully 
examined,  may  seem  to  give  authority  ta< 
some  of  the  defendant's  claims,  ytet'  we- 
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think  It  can  be  Clearly  dlatlngnished  from 
the  cane  at  bar,  and  we  are  nut  diBposed 
to  extend  the  decision  upon  the  points 
herein  referred  to  beyond  the  case  to 
which  it  applied. 

In  the  notice  now  before  as  the  nature 
of  the  injuries  is  described  as  "the  break- 
ing and  destruction  of  my  carriage,  and 
the  bruising,  wounding,  and  laming  of  my 
person."  A  carriage  so  broken  as  to  be 
destroyed  presents  the  plctaro  of  a  com- 
plete wreck,  and  describes  the  nature  of 
the  Injury  claimed  to  have  befallen  It  with 
reasonable  precision.  The  bruising, 
wounding,  and  laming  of  the  person  may 
have  been  as  specific  and  accurate  a  no- 
tice of  the  nature  of  the  Injury  as  it  was 
reasonably  possible  to  give,  and  such  may 
turn  out  upon  trial  to  be  the  only  prac- 
ticable description.  The  notice  bears  no 
inherent  evidence  of  an  attempt  to  make 
a  general.  Indefinite  statement  of  the  nat- 
ure of  the  injuries,  which  should  be  broad 
enough  to  include  any  possible  injury 
which  the  plaintiff  might  be  able  to  prore 
on  the  trial  of  the  case.  It  was  not 
framed  upon  the  theory  that,  like  a  com- 
mon-law declaration  for  tort,  it  would 
not  be  vitiated  by  exaggerated  or  fanciful 
statements  of  thelnjuryifthere  could  beex- 
tracted  from  it  any  statement  adapted  to 
the  fact.  This  court  ought  not  to  assume, 
upon  the  demurrer,  that  an  Injury  such 
as  is  deRcribed  in  the  notice  might  not 
have  been  sustained ;  though  it  may  have 
been  abundantly  justified  In  assuming,  in 
Biesiegel  v.  Town  of  Seymour,  supra, 
from  the  very  description  given  of  the  in- 
jury, that  It  was  not  Intended  to  be  and 
conid  not  be  a  reasonably  accurate  de- 
scription, in  compliance  with  the  law. 
Unless  we  can  see  upon  the  face  of  the  no- 
tice that  the  statement  of  this  injury  is  so 
loose,  general,  and  indefinite  as  to  be,  of 
necessity,  unreasonably  inaccurate,  we 
ought  not  to  sustain  the  demurrer  upon 
that  point.  As  to  the  cause  of  the  Injury, 
the  place  being  sufficiently  described,  so 
that  the  selectmen  could  inspect  It  In  con- 
nection with  the  notice,  we  think  it  was 
described  with  reasonable  accuracy.  The 
notice  stated  the  cause  of  the  Injury  to  be 
a  dangerous  embankment.  Whether  It 
was  dangerous  was  a  question  of  fact. 
Whether  It  was  dangerous  for  want  of  a 
sufficient  railing  would  appear  upon  in- 
spection, and  the  notice  stated  the  place 
correctly,  named  the  dangerous  embank- 
ment as  the  cause,  hnd  thus  gave  the  se- 
lectmen the  opportunity  to  examine  ^nd 
procure  evidence  of  the  condition  of  the 
road  at  the  time  of  the  accident,  which  it 
was  one  object  of  the  statute  to  afford 
them.  As  to  the  time  when  the  injury 
was  sustained,  we  see  no  basis  for  the 
claim  that  naming  the  correct  day  is  not 
a  sufliclent  compliance  with  the  letter  and 
the  spirit  of  the  statute,  though  the  hour 
of  the  day  is  not  named.  If  the  notice 
bore  evidence  of  an  attempt  to  mislead  or 
confuse  as  to  the  time  or  place  of  the  ac- 
cident, or  to  impose  upon  the  defendant 
by  stating. the  nature  of  the  injury  In  such 
general  terms  as  to  preclude  Its  receiving 
any  definite  Information,  we  should  not 
hesitate  to  hold  it  insufficient.  But,  inas- 
much a»  there  is  nothing  before  ua  to  In- 


dicate that  there'  was  not' an  honest  at- 
tempt to  comply  with  the  requirements 
of  the  statute,  and  to  be  reasonably  defi- 
nite as  to  the  nature,  cause,  time,  and 
place  of  the  injury,  we  think  the  notice 
should  havebeen  held  sufficient,  and  the 
demurrer  overruled.  There  is  error  In  the 
judgment  appealed  from.  The  other 
judges  concurred. 


(69  Conn.  2Zt) 

Mannino  v.  Town  of  Woodstock. 

(Supreme  Court  of  Errors  of  Cormecticut.   July 
10,  1880.) 

Dbveotivb  Hiohwat — Action  against  Town — 

NOTIOB  OF  C1.AIII. 

Under  Gen.  8t.  Conn.  |  8678,  which  pro- 
vides that  no  action  shall  be  maintained  against 
a  town  for  injuries  to  person  or  property  caused 
by  defective  roads,  "\inless  written  notice  of  such 
injury,  and  of  ttie  nature  and  cause  thereof,  and 
of  tbe  time  and  place  of  its  occurrence,"  shall, 
within  60  days,  be  given  to  a  selectman  of  the 
town,  notice  Is  sufficient  where  it  describes  the 
nature  and  cause  of  the  injury  as  follows:  "The 
nature  of  said  injuries  being  the  brealiing  of  my 
collar-bone  of  my  body,  and  destroying  my  cloth- 
ing, the  breaking  of  my  bones  being  a  oontinu- 
ing  and  lasting  injury;  all  said  injuries  caused 
by  said  defective  road,  the  defect  consisting  of 
a  dangerous  embankment. " 

Appeal  from  superior  court,  Windham 
county;  Prkntice,  Judge. 

Action  by  William  C.  Majining  against 
the  town  of  Woodstock.  A  demurrer  to 
the  complaint  was  sustained,  and  plain- 
tiff appeals.  For  a  statement  of  facts,  see 
Lilly  V.  Town  of  Woodstock,  22  Atl.  Rep. 
40. 

J.  H.  Potter.tor  appellant.  C.  E.  Searia, 
for  appellee. 

Seymour,  J.  This  case  and  that  of  Lil- 
ly V.  Town  of  Woodstock,  22  Atl.  Rep.  40, 
were  argusd  together,  and  present  the 
same  questions.  That  part  of  the  notice 
upon  which  the  questions  in  this  case  arise 
is  as  follows:  "To  Harris  May,  a  select- 
man of  the  town  of  Woodstock :  On  the 
3d  day  of  December,  1888.  I,  William  C. 
Manning,  of  the  town  of  Putman,  county 
of  Windham,  and  state  of  Connecticut,  was 
Injured  lu  my  person  and  property  by 
means  of  a  defective  road  in  said  town  of 
Woodstock,  •  •  •  the  nature  of  said 
injuries  being  the  breaking  of  the  collar- 
bone of  my  body,  and  destroying  my 
clothing,  the  breaking  of  my  bones  being 
a  continuing  and  lasting  Injury;  all  said 
injuries  caused  by  said  defective  road,  the 
defect  consisting  of  a  dangerous  embank- 
ment. Dated  at  Putnam,  this  26th  day  of 
December,  1888.  William  C.  Mannino.  By 
J.  H.  Potter,  HIb  Attoruey. "  The  case 
came  to  this  court  on  an  appeal  from  the 
judgment  of  the  superior  court  sustaining 
a  demurrer  to  the  notice  as  not  properly 
setting  forth  the  injury,  the  nature  and 
cause  thereof,  and  the  time  and  place  of 
its  occurrence,  as  required  by  the  statute. 
No  claim  was  made  In  the  argument  that 
the  place  was  not  properly  described,  but 
the  other  claims  were  pressed.  We  think 
that  the  notice  should  have  been  held  suffi- 
cient, and  the  demurrer  overruled.  The 
reasons  given  for  our  decision  in  Lilly  v. 
Town  of  Woodstock  are  pertinent  to  and 
decisive  of  this  case,  and  need  not  be  re- 
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peated.  There  Is  error  In  the  Jadgment 
appealed  from.  The  other  Jndges  coa- 
earred. 


(SS  N.  J.  Ii.  4ffi) 

CONTKRT  T.  CONOKB,! 

(Supreme  Court  ef  New  Jeney.  June  17, 18BL) 
Dootnama  ut  EriDxirm— Oponox  BTtDnrca. 
1.  When  dooamenta  orlnatrnmenta  wUoh  are 
legitimate  evidence  of  fact  are  prodnoed  by  one 
of  the  parties  at  a  trial,  and  submitted  to  toe  ex- 
aminauoQ  of  the  Jury  or  Judge  sitting  instead  of 
a  Inry,  and  witnesses  testify  with  regard  to  them, 
whose  testlmonr  would  be  unintelUpble  withoot 
inch  docaments  or  instruments,  the  documents  or 
instruments  are  thereby  made  evidence  in  the 
oanse  on  the  side  of  the  party  producing  them, 
wlthont  a  more  formal  offer;  and  it  is  not  an 
anor  of  which  the  opposite  party  can  complain 
if  the  trial  Judfie  so  rules. 

a>  A  witness  testified  that  he  had  repaired 
and  adjusted  several  hundred  of  the  Hall  & 
Wood  ballot-box  machines,  and  was  familiar  with 
the  marks  whioh  machines  of  that  pattern  would 
tmprees  upon  ballota  going  through  them.  Held, 
that  his  opinion,  whether  the  marks  opon  the 
ballots  lying  before  him  were  such  as  a  ma- 
chine of  that  pattern,  which  was  also  before  him, 
might  make,  was  le^  evidence. 
(Sl/UobiM  by  the  Court) 

Appeal  from  tircnit  conrt,  Middlesex 
county;  before Juntice Scvudeet. 

Argued  November  term.  1890,  before 
Bbablby,  C.  J.,  and  Maoib  and  Dixon,  JJ. 

R.  Admin  and  Allan  L.  MeDermott,  tor 
appellant.  Alan  H.  Strong  and  A.  V. 
Scienck,  for  contestant. 

Dixon,  J.  This  le  an  appeal,  nnderaec- 
'  tlon  118  of  "An  act  to  regulate  elections, " 
(Revteion,  p.  837,)  from  the  decision  of  the 
Middlesex  county  drcnit  court,  npon  a 
contest  arising  over  the  election  of  county 
clerk  In  November,  1S89.  The  county  can- 
vassers had  determined  that  at  the  elec- 
tion Patrick  Conrery  received  5,949  votes, 
and  John  H.  Conger  5,938  votes,  for  the 
ofSce  of  county  clerk,  thus  electing  the  for- 
mer by  a  plurality  of  16.  In  this  canvass, 
oot  of  608  votes  cast  In  the  first  polling 
precinct  of  the  Sixth  ward  of  New  Bruns- 
wick. 505  votes  were  counted  lor  Convery 
and  100  for  Conger.  Before  the  circuit 
court,  Cnng^er  insisted  that  In  that  polling 
place  he  had  received  over  20A  legal  votes, 
and  that  some  of  them  had  been  fraudu- 
lently abstracted,  and  ballots  fur  his  op- 
ponent fraudulently  substituted,  so  that, 
according  to  the  votes  actually  cast,  he 
(Conger)  was  elected.  The  circuit  conrt 
decided  in  his  favor,  and  ordered  that  he 
be  pu  t  In  to  possession  of  the  ofBce.  There- 
upon Convery  appealed  under  the  statute 
to  the  supreme  court,  alleging  in  his  peti- 
tion seven  grounds  of  error  in  law  com- 
mitted at  the  ciroult.  Of  these,  the  sixth 
and  seventh  have  already  been  adjudicat- 
ed by  this  court  In  Conger  ▼.  Convery,  20 
Atl.  Kep.  160;  the  first  and  second  were 
not  referred  to  by  appellant's  counsel  on 
the  argument,  and  are  presumably  aban- 
doned ;  so  that  there  remain  to  be  now 
considered  only  the  third,  fourth,  and 
fifth. 

The  last  two  grounds  of  error  relate  to 
the  action  of  the  cireult  with  regard  to  the 
ballot-box  and  ballots  canvassed  in  the 
disputed  precinctk  The  appellant  contends  ^ 

■For  dissenting  opinion,  see  2Si  AtL  Rep.  SMi 


that  they  were  not  put  In  evidence  at  the 
trial,  and  thereforethe  cireult  court  should 
not  have  considered  them,  and  should 
have  struck  out  all  oral  testimony  con- 
cerning them.  The  trial  was  brought  on 
before  Mr.  Justice  Scuddbr  without  a 
jury,  and  according  to  the  bills  of  excep- 
tions this  was  the  action  taken.  The 
counsel  for  contestant  produced  before  the 
Justice  the  box  containing  the  ballota, 
which  was  then  opened,  and  the  Justice 
inspected  its  mechanism  and  contents. 
Each  ballot  was  then  examined  by  couii- 
sel  on  both  sides,  and  a  memorandum 
made  of  the  name  upon  it  for  county 
clerk.  Then,  contestant's  counsel  desiring 
to  call  votera  as  witnesses  to  prove  bow 
they  had  voted,  the  counsel'  for  the  appel- 
lant inquired  whether  the  box  and  con- 
tents were  offered  In  evidence,  to  which 
the  Justice  replied:  "They  have  not  been 
yet,  but  I  suppose  they  will  be  eventually. 
Dndonbtedly  either  side  may  offer  them. " 
And  contestant's  counsel  said :  **  We  have 
not  offered  them  yet,  but  undoubtedly  we 
will  offer  them."  The  appellant's  counsel 
then  objected  to  the  examination  of  vot- 
era, urging  that  the  ballots  were  the  best 
evidence,  and  that  the  appellant  relied  up- 
on them .  After  the  testimony  of  the  voters 
bad  been  heard,  the  ballots  were  inspected 
singly  by  the  justice,  and  a  witness  pro- 
duced b.vtbecontestantwasexamined  with 
regard  to  the  Indications  upon  each  of  its 
having  passed  through  the  mechanism  of 
the  box.  Subsequently  the  following  took 
p lace :  "  Contestan  t's counsel :  I  offer  no w  in 
evidence  the  poll-book  and  register.  Appel- 
lant's counsel:  Tou  don't  offer  the  box  or 
ballots?  Contestant's  counsel:  No,  sir. 
Appellant's  counsel :  I  move,  maylt  please 
the  conrt,  that  all  the  testimony  concern- 
ing the  ballot-box,  its  condition  as  It  ap- 
peare  now  in  court,  and  the  ballots  and 
their  condition,  be  stricken  out,  on  the 
ground  that  they  can  be  relevant  only  In 
this  case,  if  the  box  and  ballots  are  offered 
as  exhibits  by  the  parties  offering  the  evi- 
dence, ^'he  Court:  I  suppose, in  effect,  the 
motion  is  a  motion  of  nonsuit.  The 
plaintiffs  have  not  produced  the  ballots 
and  ballot-box,  or,  at  least,  the  instru- 
ments offered,— have  not  produced  them 
in  evidence  upon  their  side ;  and,  if  they 
have  not,  they  are  not  in  evidence,  and 
they  stand  upon  the  testimony  as  to  other 
facts  in  the  case  outside.  I  wiii  overrule 
the  motion,  and  give  you  an  exception. 
It  will  have  to  be  tried,  of  courae,  as  the 
counsel  see  fit  to  present  it.  Exception 
allowed  and  sealed.  E.  W.ScnoDER.  [l.s.I 
Contestant's  counsel:  My  opinion  about 
this  box  and  its  contents  is  that  they 
shall  be  offered  as  exhibits  for  identifica- 
tion, not  properly  in  evidence,  but  what 
the  court  has  Inspected,  and  what  may 
possibly  be  referred  to  hereafter;  and  I 
therefore  ask  In  that  sense  that  tliey  b« 
marked  for  identiflcation.  The  Court:  I 
consider  them  so.  They  are  marked  for 
identiflcation."  Thereupon  the  contest- 
ant rested,  and  the  appellant  produced 
testimony,  and  rested,  and  then  ensued 
the  following:  "The  Court:  I  would  say 
that  both  parties  have  rested  without 
putting  in  evidence  the  ballot-box, its  con- 
tents, and  the  tickets.    I  certainly  shall 
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,  not  dpclde  tbja  case  without  those  things, 
being  offered  la  evidence,  and  I  consider' 
.theiu  In  evidence.  They  were  called  for  by 
conusel  tor  the  cpntestant;  admitted  by 
the  court  against  the  objection  of  incum- 
bent's coqnsel;  examined  thoroughly, and 
cross-examined, upon ;  and  they  are  in  evi- 
dence in  this  cause.  I  shall  so  consider 
them,  both  sides  having  rested  their  case. 
Appellant's  counsel:  May  we  ask  on 
whose  side  they  are  in?  The  Court:  The 
party  who  called  lor  them  originally ;  the 
contestant  called  for  them,  and  you  cross- 
examined  upon  them.  I  consider  them  (n 
evidence  on  the  part  of  the  side  calling  for 
them.  Appellant's' counsel:  To  that  rul- 
ing of  the  court  we  pray  an  exception. 
Exception  allowed  and  sealed.  .£.  W. 
ScuDDBK  [us.]  The  Court:  Either  side 
may  take  an  exception,  if  they  desire.  I 
simply  say  I  will  not  decide  the.caserwitb- 
out  those  before  me.  Appellant's  coansel: 
An  exhibit  having  been  testified  to  by  the 
contestant,  by  his  witnesses,  and  heliaving 
declined  to  pursue  tbat  exhibit  further  than 
to  identify  it  by  certain  marks  upon  it,  or 
the  absence  of  certain  marks,  it  is  accepted 
by  the  court  as  an  exhibit  on  their  part. 
The  Court:  It  is. in  evidence  for  what  It  is 
worth.  Contestant's  counsel:  I  suppose 
the  court  of  its  own  motion  can  put  them 
in  evidence.  The  Court:  That  is  what  I 
do;  upon  my  own  motion.  I  say  the 
party  who  called  for  them  must  consider 
tliem  In  evidence  on  their  side,  and  the 
'court  will  not  decide  the  case  without 
their  beiug  inevideoce.  Contestant's  coun- 
sel: I  do  not  see  how  the  court  could  fair- 
ly decide  this  cause  without  them ;  I  sap- 
pose  the  offer  Is,;^  mere  technical  matter. " 

Upon  this  state  ef  the  case,  the  appel- 
lant claims,  not  that  the  box  and  ballots 
were  legally  inadmissible  as  evidence,  but 
that  in  fact  they  were  not  put  In  evidence. 
I  think  the  record  plainly  manifests  that 
thoy  were  put  in  evidence.  When  they 
were  produced  to  and  inspected  by  the 
justice  as  facts  to  be  considei-ed  by  him, 
and  witnesses  were  examined  whose  testi- 
mony was  unintelligible  unless  they  were 
so  considered,  they  wei-e  necessarily  made 
evidence.  As  well  might  a  party  say  that 
the  testimony  ol  a  witness,  whom  be  has 
called  and  sworn  and  examlne<l,  is  not  in 
evidence,  as  to  say  that  a  document, 
which  he  has  proved  and  submitted  as  a 
fact  to  those  who  are  to  pass  upon  the 
facts,  it)  not  in  evidence.  His  conduct  has 
put  it  in  evidence,  aud,  if  he  repents,  he 
can  only  seek  permission  to   withdraw  it. 

I  alsu  think  the  record  shows  that  the 
contestant  formally  offered  the  box  and 
ballots  in  evidence.  His  counsel  apparent- 
ly feared  (without  the  slightest  legal 
reason)  the  effect  of  a  formal  offer,  as  evi- 
dence, of  ballots  which  they  deemed  fraud- 
ulent; and  so,  at  Uiu  cluseof  their  testi- 
mony, guardedly  offered  the  box  and  bal- 
lots as  exhibits,  using  the  wor0  which  the 
appellant's  counsel  bad  employed  to  In- 
dicate what  tbe.v  insisted  on;  .  and  subse- 
quantly  the  contestant's  .counsel  declared 
their  acquiescence  in  the  determination 
of  the  court  to  treat  the  box  and  ballots 
as  evidence  offered  by  the  contestant.. 
This  amounted,  in  form  as  well  as  in  sub- 
stance, to  fin  otter  ot  these  artic^e^  in  evi- 


^dence  by  the  contestant.    Iflad  no  error 
bn  this  point. 

The  other  assignment  ot  error  is  that 
"the court  erred  In  permitting  the  tesflm6- 
ny  ot  Louis  Weil  as  an  expert  .upon  the 
subject  ol  whether  each  .ticket  Id  the  Uall 
&  Wood  bnllot-box  had  actually  passed 
the  slot,  as  it  was  a  matter  of  observa- 
tion. "  This  does  not  precisely  state  the 
purpose  tor  which  the  testimony  of  the  ex- 
pert was  offered  and  received.  The  exact 
purpose  was  that  he  might  "  take  up  eahh 
ballot  by  itself,  and  express  bis  opinion  as 
to  whether  he  sees  upon  that  ballot  the  in- 
dication ot  passing  through  the  machine." 
This  he  did,  the  justice  examining  each 
ballot  with  him.  We  are  to  conSid«r 
whether  his  opinion  upon  that  matter 
was  competent.  BaldChief  JustlceQHBES, 
delivering  the  judgment  of  the  court  uf  er- 
rors in  Cook  V.  State,  24  N.  J.  Law,  843, 
852:  "The  line  between  qnestions  ot  sci- 
ence or  professional  skill,  to  which  an  ex- 
pert may  legally  testify,  and  questions  ot 
mere  judgment,  which  the  jury  alone  are 
to  answer  upon  the  tacts  proved,  is  not 
always  susceptible  ot  being  clearly  de- 
fined. The  distinction  stated  by  Mr.  Smith 
in  his  notes  to  Carter  v.  Boehm,  1  Hmitb, 
Lead.Cas.  863,  is  perhaps  as  satisfactory  a 
statement  ot  the  rule  as  can  be  made: 
'  The  opinion  ot  witnesses,  possessing  pe- 
culiar skill  is  admissible  whenever  the 
subject-matter  of  Inquiry  is  such  that  in- 
experienced persons  are  unlikely  to  prove 
capable  of  forming  a  correct  Judgment  up- 
on it  without  such  assistance, — In  other 
words,  when  It  so  tar  partakes  of  the 
nature  of  a  science  as  to  re  juire  a  course 
of  previous  habit  or  study  in  order  to  the 
attainment  of  a  knowledge  of  it;  but  the 
opinion  of  witnesses  cannot  be  received 
wheu  the  inquiry  Is  Into  a  subject-matter 
the  nature  of  which  Is  not  such  as  to  re- 
quire any  peculiar  habits  or  study,  in  or- 
der to  qualify  a  man  to  understand  it.'" 
Perhaps  not  strictly  within  the  principle 
thus  enunciated,  but  certainly  akin  to  it. 
Is  the  rule  admitting  the  opinion  of  wit- 
nesses with  regard  to  the  cenuinc^ness  ot 
handwriting,  of  coins,  of  paper  money,  ot 
pictures,  of  post-marks,  of  corporate  and 
official  seals,  aud  of  other  such  matters  as 
to  which  the  witness  may  speak,  not  so 
much  because  ot  any  special  skill,  but  be- 
cause, from  previous  acquaintance  with 
genuine  specimens  or  with  the  instrument 
tor  making  them,  he  can  recall  a  mental 
image  of  their  peculiarities,  with  which 
to  compare  the  thing  produced,  and  so 
form  an  opinion  as  to  Its  authenticity.  Ot 
this  class  was  the  evidence  now  under 
consideration.  The  witness  had  repaired 
and  adjusted  several  hundred  machines  of 
the  same  pattern  as  that  used  in  the  dis- 
puted election,  and  so  had  become  familiar 
with  the  effects  it  would  produce  upon 
ballots  passing  through  it.  From  this  ex- 
perience he  was  enabled  to  teatity  that,  if 
In  perfect  order,  the  machine  would  im- 
print upon  each  ballot  a  small  circle,  and 
the  name,  ot  the  election  district,  in  ink, 
and  would  also  at  the  center  of  the  circle 
indent  or  puncture  all  or  some  ot  the  folds 
of  the  ballot,  and  would  Impress  on  each 
side  of  the  ballot  as  folded  a  series  of  linear 
Indentations  resembling  the  milled  edge 
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of  a  coin.  He  also  testified  that  tlie  nia- 
chtne  then  before  blm  was  not  in  order; 
that  it  would  not  print  tlie  circle  and 
name,  and  miglit  not  produce  the  pnnct- 
are  or  indentation  through  the  folds; 
and  that  the  position  and  distinctness  of 
the  puncture  and  Indentations  would  va- 
ry with  the  different  strength  and  thick- 
ness ot  the  ballots,  and  the  direction  o( 
their  passage  through  the  machine.  So 
much  was  stated  verbally  by  the  witness, 
but  even  this  was  not  enough  to  qualify 
one  for  determining  whether  (he  marks 
to  be  observed  upon  each  ballot  were 
made  by  the  machine.  A  more  exact  idea 
of  its  effects  than>words  conld  «unvey  was 
necessary  for  that  purpose.  The  peculiar 
experience  of  the  witness  had  left  in  his 
miiad standards  or  elements  tor  the  forma- 
tion of  standards,  with  which  the  impres- 
sions upon  each  ballot  could  becompared, 
as  the  basis  of  nn  Bplnion  useful  in  decid- 
ing the  question  before  the  court ;  but  It 
wtM  as  impractSeaMe  for  Jhim  to  state  to 
the  justice  in  advance  the  grounds  upon 
wbleb  his  opinion  in  each  instance  would 
rest  as  it  would  be  for  a  witness  testifying 
about  the  genuineness  of  handwriting. 
Probably,  by  a  careful  examination  of  the 
machine  or  of  many  ballots  stamped  by  It, 
the  Justice  would  become  competent  to 
form  an  opinion .  tor  himself  as  to  other 
ballots,  but  that  ability  on  his  part 
would  no  more  render  the  opinion  o(  the 
witness  illegal  as  evidence  than  would 
dmilar  condlti<Mis  touchlpg  a  corporate 
seal.  The  opinion  of  witnesses  in  Buch 
cases  Is  not,  in  a  technical  sense,  second- 
ary evidence,  to  be  received  only  when 
weightier  evidence  cannot  be  secured.  It 
is  legally  admissible  before  the  Jury,  al- 
though every  Jni^man  on  the  panel  bad 
previously  acquired,  or  from  other  evi- 
dence in  the  cause  coold  acquire,  the  abil* 
Ity  to  form  as  trustworthy  an  opinion  as 
that  of  the  witness.  In  the  present  case, 
the  ]uBtice  deariy  recognised  the  aid  which 
the  opinion  ot  the  witness  might  afford 
him  in  bis  own  Investigation  ot  the  facts; 
and  tberetore  the  doctrine  ot  the  supreme 
court  of  Massachusetts,  expressed  In  Ba- 
con v.  Williams.  18  Gray,  525,  Is  especially 
pertinent,  that  "the  capacity  of  a  witness 
to  enlighten  a  Jnry  on  a  matter  of  skill  or 
science,  or  on  a  subject  beyond  the  coni- 
mun  experience  of  men,  can  be  best  esti- 
mated by  the  judge  who  presides  at  the 
trial;  and  this  court  would  be  slow  to 
revise  a  ruling  on  such  a  question,  unless 
the  error  was  very  plain  and  palpable." 
The  circuit  court  was  not  in  error  upon 
this  point.  The  judgment  below  should 
be  affirmed. 


(BS  N.  J.  Ll  ffiS) 

Bandall  V.  State. 

(Supreme  Court  of  New  Jeraey.    June  4, 1891.) 

OseAMiZATioH  or  Gkaks  JnBT  —  Laboikt  —  In- 

DICTMSNT — DsSOKnrriON  OF  Fbopbbtt. 

1.  II,  at  the  time  fixed  far  opening  a  court  of 
oyer  and  terminer,  no  iusticeof  the  supreme  court 
is  in  attendance,  and  the  court  of  common  pleas 
thereupon  orders  an  adjournment  of  the  oyer  to  a 
future  day.  the  court  of  general  quarter  sessions 
may  uevmlieless  organize  the  grand  Jury,  in  oo- 
vorasnce  with  section  88  of  the  criminal  procod- 
bieact. 

&  A  grand  Inry*  organised  under  section  iS 


of  the  criminal  procedure  aot,  proceeds  as  a 
part  of  the  court  ca  general  quarter  sessions,  and 
Indictments  presented  by  it  for  offenses  within 
the  Jurisdiction  of  the  sessions  ma;  be  tried  in 
that  court  without  the  intervention  of  the  oyer. 

8.  In  an  indictment  for  larceny,  a  "United 
States  gold  oertiflcate"  issued  under  tlie  act  of 
congress  approved  July  12,  1883,  (chapter  SQO,  { 
19,)  is  sutaciently  described  as  a  ■'Dnited  States 
trrasnry  note. " 

4.  Under  sections  ISii  and  186  of  the  crimes 
act,  an  indictment  is  sufficient  il  it  characterizes 
the  offense  as  an  unlawful  and  malicious  taking 
ahd  stealing  from  the  person,  without  charging  a 
felonious  stealing  and  carrying  away. 
iSyUdbtu  by  the  Court.) 

Error  to  court  ot  quarter  sessions,  Sus- 
sex county;  Mabtin,  Shepherd,  and 
Kmith,  Judges. 

Argued  February  term,  1891,  before 
Bbasley,  C  J.,  and  Maqib,  Gabbison,  and 
Dixon,  JJ. 

Francis  1.  Swajrie,  for  plaintiff  In  error. 
Theodore  SimoDson,  for  the  State. 

Dixon,  J.  The  plalntiO  in  error  was  in- 
dicted, tried,  and  convicted  in  the  general 
quarter  sessions  of  Sussex  county  for  lar- 
ceny, and  now  presents  several  reasons 
for  reversal  of  the  judgment. 

The  first  is  that  the  grand  jury  by 
which  the  indictment  was  found  was  le- 
gally a  part  ot  the  conrt  of  oyer  and  ter- 
miner, and  therefore  was  Incompetent  to 
find  an  indictment  in  the  quarter  sessions. 
The  tacts  disclosed  by  the  return  to  the 
writ  ot  error  are  that  the  grand  jury  was 
returned  by  the  sheriff  into  the  oyer  and 
terminer  at  the  opening  of  the  term,  Sep- 
tember 10, 1889,  according  to  section  96  of 
the  criminal  procedure  act,  (Bevlsion, 
p.  273;)  that  then,  no  justice  of  the  su- 
preme court  being  present,  the  court  ol 
common  pleas  ordered  an  adjournment  of 
the  oyer  and  terminer  to  September  16, 
18S9,  according  to  section  34  of  the  act  rel- 
ative to  courts,  (Id.  p.  218;)  and  that  the 
court  ot  guuerid  quarter  .sessions  at  once 
organized  the  grand  jury  according  to  sec- 
tion 28  of  thecrlmin9,l  procedure  act,  (id. 
p.  272. )  Contrary  to  the  views  urged  on 
bebalf  of  the  plalntiO  in  error,  we  think 
that  the  adjournment  of  the  oyer  by  or- 
der of  the  common  pleas  did  not  continue 
the  return  of  the  grand  jury  to  the  ad- 
journed day,  so  as  to  prevent  the  imme- 
diate organization  ot  that  body  by  the 
sessiuns,  and  that  in  so  organising  the 
grand  jury  the  sessions  acted,  not  as  an 
agent  ot  the  oyer,  but  in  the  exercise  ot  a 
statutory  authority  conferred  upon  it  as 
an  independent  tribunal.  If  the  sesBlons 
chose  to  organize  the  grand  jury,  the 
effect  of  the  statute  was  to  transfer  the 
sheriff's  return  from  the  oyer  to  the  ses- 
sions, and  thereafter  the  jury  proceeded  as 
a  part  ot  the  latter  court. 

The  next  reason  assigned  tor  reversal  is 
that  the  caption  does  not  state  the  special 
facts  which  authorised  the  sessions  to  or- 
ganize the  grand  jury.  The  caption  al- 
leges everything  which, in  State  v.JTones.S 
N.  J .  Law,  357,  Chief  Justice  Ewino  declared 
to  be  usual  in  such  instruments,  and  It  al- 
so indicates  that  no  justice  of  the  supreme 
court  was  present  at  the  organization  ot 
the  grand  jury.  If  It  should  be  more  ex- 
plicit in  averring  the  absence  ot  such  a  jus- 
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tlce  *at  the  usnal  hour  of  opening  the 
court  of  oyer  and  terminer  on  the  day  ap- 
pointed by  law  for  holding  each  court," 
In  the  words  of  the  statute,  the  defect  1b 
amendable,  (State  ▼.  Society, 42  N.  J.  Law. 
504;)  and  aa  it  could  not  have  prejudiced 
the  plaiutitt  in  maintaining  hiM  defense  up- 
on the  merits  the  Judgment  cannot  be  re- 
versed therefor,  (Crlni.  Proc.  Act,  Bevis- 
lon,  p.  284,  §  80.)  On  the  same  ground,  we 
would  be  precluded  from  sustaining  his 
objection,  now  first  made,  that  there  were 
no  rules  entered  transmitting  the  indict- 
ment from  the  sessions  to  the  oyer,  and 
remitting  it  from  the  oyer  to  the  sessions, 
even  If  such  a  course  be  requisite  in  case  of 
Indictments  found  in  the  sessions  under 
section  28  of  the  criminal  procedure  act. 
That  section  was  enacted  February  11, 
1836,  subsequent  to  section  24.  requiiing 
the  sessions  to  send  indictments  to  the 
oyer,  which  has  been  in  existence  since  No- 
vember 22, 1794 ;  and  the  direction  of  the 
later  statute,  that  indictments  found  un- 
der its  provisioDH  shall  be  tried  and  deter- 
mined in  either  the  sessions  or  the  oyer,  as 
bylaw  the  same  ougiit  tobe  tried,  seems  to 
give  the  sessions  authority  to  try  such 
offenses  as  its  Jurisdiction  covers  without 
the  intervention  of  the  oyer. 

Another  alleged  ground  for  reversal  Is 
that  the  indictment  charges  the  stealing 
of  a  "United  States  treasury  note,"  while 
the  proof  related  to  a  "gold  certificate"  is- 
sued under  the  aqt  of  congress  approved 
July  12,  1882.  Chapter  290,  §  12.  It  is  in- 
sisted that  this  is  a  fatal  variance.  Both 
by  the  stHtute,  and  according  to  Its  own 
tenor,  this  certificate  was  issued  by  the 
officers  of  the  United  States  treasury,  and 
binds  the  government  to  the  payment  of 
f  50  in  gold  coin  on  demand  at  the  treas- 
ury. It  is  not  sealed.  We  therefore  tbinic 
that  it  is  properly  called  a  "United  States 
treasury  note."  Its  designation  as  a  "gold 
certificate"  would  merely  have  pointed 
out  with  more  particularity  what  sort  of 
a  treasury  note  it  was,  but  such  detail  Is 
not  requisite.  Com.  r.  Butts,  124  Mass. 
449. 

Another  objection  Is  that  the  Indictment 
Is  inconsistent,  because  it  charges  an  as- 
sault upon  J.  H.C.  with  force,  and  a  steal- 
ing from  his  person  without  force.  If  this 
be  an  incongruity.  It  is  utterly  unimpor- 
tant. 

The  plaintiff's  counsel  also  contends 
that  the  indictment  should  charge  a  felo- 
nious stealing  and  carrying  away.  This 
would  be  true,  if  it  had  been  designed  to 
charge  a  common-law  larceny;  but  as  the 
purpose  was  only  to  charge  a  statutory 
misdemeanor,  under  sections  186  and  136 
ol  the  crimes  act,  the  indictment  sufficient- 
ly characterizes  the  offense  as  an  unlaw- 
ful and  malicious  taking  anu  stealing  from 
the  person,  in  the  language  of  the  statute. 
None  of  the  reasons  for  reversal  is  well 
grounded,  and  the  Judgment  should  be 
affirmed. 


(53  N.  J.  u  m) 

Bandaix  v.  State. 

(Supreme  Court  €(f  New  Jersey.   June  4, 1891.) 

Breakino  Jail— Indiotmsnt. 

1.  In  charging  a  misdemeanor,  it  is  not  neces- 

Mry  to  use  tae  terms  "  feloniously "  or  "unlaw- 


tnlly"  unless  snoh  terms  form  part  of  the  statu- 
tory definition  of  the  offense. 

9.  In  this  state,  prison  breach  by  a  prisoner 
committed  for  a  crime  not  punistiable  witli  death 
Is  a  misdemeanor,  and  neither  of  ttie  terms  "felo- 
niously" and  "unlawfully"  is  necessary  in  its  def- 
inition. 

8.  Charging  a  prisoner  wltli  Inrealilng  out  of 
prison  is  the  same  as  charging  him  with  break- 
ing prison. 

4.  If  a  prisoner,  being  in  the  corridor  of  a 
Jail,  unlocks  a  door  between  the  corridor  and  one 
of  the  cells,   and  thence  escapes,  be  commits 
prison  breach. 
(SyllabiM  by  (he  Court.) 

Error toconrt  otqnartersesslons,  Sussex 
county;  Mabtin,  Shepbrrd,  and  Smith, 
Judges. 

Argued  February  term,  1891,  before  Bbab- 
LEY,  C.  J.,  and  Maoie,  Oarribon,  and  Dix- 

K,  JJ. 

Francia  J.  Swayte,  for  plaintiff  in  error. 
Theodore  Slmonaoa,  for  the  State. 

DixoK,  J.  This  writ  of  error  Is  prose- 
cuted to  reverse  a  Judgment  of  the  geoeral 
quarter  sessions  of  Sussex  county,  upon 
the  conviction  of  the  plaintiff  for  prison 
breach.  Several  questions  are  raised  with 
regard  to  the  organixation  of  the  grand 
Jury  and  the  Jurisdiction  of  the  court, 
which  have  been  at  this  present  term  con- 
sidered and  decided  In  reviewing  a  Judg- 
ment -against  the  plaintiff  for  stealing. 
The  other  questions  relate  to  the  indict- 
ment and  the  proof. 

It  Is  claimed  that  the  Indictment  Is  de- 
fective because  it  does  not  allege  the  pris- 
on breach  to  have  been  committed  feloni- 
ously or  unlawfully.  Neither  of  these 
terms  Is  necessary  unless  it  forms  part  of 
the  statutory  definition  o(  the  offense 
which  the  pleading  is  designed  to  charge, 
or  unless  that  offense  is  a  felony.  Whart. 
Crim.  PI.  §§  260,  269.  BlackBtone  declares 
that  at  common  law  breach  of  prison  by 
the  prisoner  himself,  for  whatever  offense 
he  was  committed,  was  a  felony,  but  that, 
under  the  statute  de  trangentlbus  prlso- 
Bam,  (1  £dw.  II.,)  prison  breach  became  an 
offenseof  the  same  grade  as  the  offense  tor 
which  the  prisoner  was  confined,  (4  Bl. 
Comm.  c.  10.)  Under  section  12  of  onr 
Crimes  Act,  (Revision, p. 228,)  it  is  a  misde- 
meanor unless  the  imprisonment  is  for  a 
crime  punishable  with  death.  In  the  pres- 
ent case  the  plaintiff  was  imprisoned  for  a 
statutory  misdemeanor.  His  prison 
breach  was,  therefore,  also  a  misdemean- 
or ;  and  hence,  in  Its  description,  neither 
of  the  words  "felonious"  and  "unlawful " 
is  requisite. 

The  indictment  Is  further  objected  to  be- 
cause Itcharges  theplalntiff  with  breaking 
out  of  prison.  Instead  of  breaking  prison. 
Although  the  latter  form  of  expression  Is 
the  one  sanctioned  by  the  usage  of  both 
the  common  law  and  the  statutes,  and 
therefore  is  preferable  In  all  legal  proceed- 
ings, yet  we  are  unable  to  conjecture 
how,  as  applied  to  a  person  in  prison,  his 
breaking  out  of  prison  can  mean  anything 
different  from  his  breukins;  prison.  Whar- 
ton defines  "prispn  breach"  as  the  forcible 
breaking  out  of  the  place,etc.  Crim. Law, 
§1672.  We  think  the  language  of  the  in> 
dictment  is  suflicient. 

The  proof  was  that  the  plaintiff,  being  In 
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the  rorridor  ol  the  ]ail,  with  a  wooden  key 
unlocked  a  padlock  which  fastened  a  door 
between  the  corridor  and  one  ot  the  cells, 
and  thence  escaped.  His  counsel  insists 
that  this  is  not  a  breaking.  Although  it 
is  said  an  actual  as  distinguished  from  a 
constructive  breaking  is  necessary  to  the 
crime  of  prison  breach,  nevertheless  we 
think  that  any  breaking  which  has  been 
adjudged  actual  with  respect  to  other 
crimes  should  be  deemed  sufficient  for  this 
oflense.  The  same  expression  used  in  the 
same  branch  of  the  law  should  denote  the 
same  idea  unless  there  be  good  reason  for 
a  distinction.  In  burglary  the  unlocking 
and  opening  of  a  bouse  door  for  the  pur- 
pose of  entry  is  actual  breaking.  4  Bl. 
Comm.  22S.  So  we  think  the  unlocking 
and  opening  ot  a  prison  dour  for  the  pur- 
pose of  escape  is  actual  breaking  in  the  of- 
fense of  prison  breach.  We  see  no  ground 
for  discrimination.  The  object  of  the  law 
flenonncing  these  crimes  is  not  to  preserve 
the  buildings  from  damage,  but  to  pre- 
vent the  entry  ot  the  burglar  in  the  one 
case  and  the  encape  of  the  prisoner  in  the 
other,  when  proper,  material  safeguards 
are  Interposed.  This  law  would  be  ex- 
ceedingly defective  if  it  failed  to  reach  so 
common  a  means  of  entry  and  escape  as 
the  picking  of  locks.  The  Judgment 
should  be  affirmed. 

(5S  N.  J.  u  m.)        

Central  B.  Co.  of  Nbw  Jbbsbt  v.  Citt 

OF  Eluabeth. 
(Supreme  Cowrt  of  New  Jersey.   June  8, 1891.) 

HI8HWAT8  — EXTBNT  —  PkiVATB  QsaNT  —  PBADD. 

1.  According  to  the  colonial  act,  passed  June 
ao,  1765,  (All.  Laws,  p.  369,)  there  existed,  at 
and  after  the  passage  of  the  act,  a  pablic  high- 
way, six  rods  wide,  extending  through  the  Eliza- 
bethtown  Point  tract  to  the  waters  of  Arthur's 
kill. 

2.  Prior  to  November  IS,  1874,  there  was  a 
public  highway  extending  through  the  Elizabeth- 
town  Point  tract  to  the  waters  of  Arthur's  kill, 
and  on  that  day  the  state  of  New  Jersey  granted 
to  the  Central  Railroad  Company  of  New  Jersey 
the  land  below  the  original  hini-water  line  in 
front  of  the  highway,  with  all  the  rights  of  the 
state  therein.  Mela,  that  the  highway  did  not 
thereafter  extend  below  the  original  high- water 
liae  over  land  artiilcially  reclaimed.  Hoboken, 
etc.,  Co.  V.  Hoboken,  86  N.  J.  Law,  640,  distin- 
guished, and  Hoboken  v.  Railroad  Co.,  124  V,  B, 
666,  8  Sup.  Ct.  Rep.  648,  followed. 

3.  A  private  grant  of  the  state,  obtained  by 
false  suggestion,  is  not  deemed  void  in  collateral 
proceedings,  if  the  false  suggestion  does  not  ap- 
pear on  the  face  of  the  grant. 

(S|/UabU8  by  the  Court.) 

On  rule  to  show  cause  why  a  verdfct  for 
the  plaintift  in  ejectment  should  not  be 
Ret  aside, the  case  having  been  tried  in  the 
Union  county  (Circuit  court,  before  Justice 
Van  Syckel  and  a  Jury. 

Argued  February  term,  1891,  before  the 
Chief  Justice  and  Oarbibon  and  DixoN,  JJ. 

Mr.  Marsb  and  Mr.  Bergen,  for  plaintiff. 
Mr.  Stevens  and  Mr.  WiHlamaoo,  for  de- 
fendant. 

DixoK,  J.  The  main  question  In  this 
controversy  is  whether  the  disputed  land, 
which  has  a  width  of  94  feet,  fronting 
upon  the  waters  ot  Arthur's  kill  at  Eliza- 
beth, and  a  depth  of  about  182  feet,  is  a 
public  high  way  or  not.    The  first  subsid- 


iary question  involves  the  construction  ot 
a  colonial  statute  passed  June  20, 1765, 
(AU.  Laws,  p.  269,)  entitled  "An  act  to 
alter  so  much  of  the  road  leading  from 
Ellzabetbtown  to  the  point  commonly 
called  '  Elisabetbtown  Poiut,'  as  goes 
through  the  tract  called  the '  PolntTract,' 
and  laying  out  a  straight  road  through 
the  same. "  This  act  was  passed  on  the 
petition  of  the  owners  ot  the  Point  tract, 
and  Its  recitals  are  undoubtedly  to  be  at- 
tributed to  them  as  well  as  to  the  public; 
consequently  its  evidential  force  is  con- 
vincing. Both  parties  agree  that  the 
Point  tract  mentioned  in  the  statute  bor- 
dered upon  the  waters  of  the  kill,  and 
that  the  road  referred  to  Is  the  highway 
now  claimed  by  the  plaintiff  to  extend 
over  the  locns  in  quo.  The  plaintiff  in- 
sists that  thi3  act  describes  the  road  as 
reaching  to  the  waters  of  the  kill,  and 
leaves  unchanged  so  much  of  the  road  as 
lay  between  the  water  line  and  the  Point 
House,  which  stood  several  hundred  feet 
inland,  while  the  defendant  contends  that 
the  road  is  defined  as  stopping  at  the 
Point  House,  or,  if  not,  is,  by  the  act, 
vacated  between  the  Point  House  and  the 
shore.  The  stronger  reasons  appear  to 
us  to  favor  the  claims  of  the  plaintiff. 
That  the  road  described  extended  to  the 
waters  of  the  kill  Is  inferable— F/ra£,  be- 
cause the  road  was  a  great  public  high- 
way across  the  colony,  laid  out  probably 
In  the  sev^ittjentb  century,  and  there  is 
much  mure  likelihood  that  such  a  high- 
way would  be  continued  to  the  nelgbbor- 
Ing  public  waters,  than  that  it  would  end 
on  private  property  a  few  hundred  feet 
away  from  them ;  aecondly,  the  recital  in 
tbe  act  that  the  road  pa^ed  through  he 
Point  tract  shows  that  it  ran  from  bor- 
der to  border.  That  the  statute  was  noli 
intended  to  vacate  that  part  of  the  road 
lying  between  the  Point  House  and  the 
kill  seems  probable — First,  from  the  gen- 
eral purpose  manifested  on  tbe  face  of  the 
act,  merely  to  straighten  tbe  road  be- 
tween the  Point  House  and  the  northerly 
boundary  of  the  tract,  tor  the  advantage 
both  ot  tbe  public  and  ot  the  owners,  a 
purpose  to  which  the  vacation  ot  the 
southerly  end  of  the  road  could  In  nowise 
contribute;  and,  aecoDdiy,  because  the 
title  of  the  act  denotes  that  the  straight- 
ened road  is  to  go  through  the  Point 
tract  in  the  same  sense  as  did  the  old 
road.  The  verbal  indications,  in  tbe  en- 
actment itself,  of  an  intention  to  vacate 
tbe  road  between  the  Point  House  and 
tbe  kill,  are  not  clear  enough  to  warrant 
a  conclusion,  in  the  face  of  these  reasons, 
that  so  Important  a  public  right  was  to 
be  abandoned.  We  therefore  think  It  rea- 
sonable to  assume  that  at  and  after  the 
passage  of  this  act  there  was  a  public 
highway,  six  rods  wide,  extending 
through  this  Point  tract  to  the  waters  ot 
the  kill.  This  conclusion  obviates  many 
of  the  gruunds  upon  which  tbe  defendant 
bases  its  application  for  a  new  trial. 
Whether  the  location  ot  this  highway  is 
such  that  its  lines  Include,  or.  If  continued 
into  the  water,  would  include,  the  loeua 
ia  qno,  Is  a  question  of  fact  which  was 
much  litigated  at  the  trial,  and  was  de- 
cided by  the  Jury  In  favor  of  the  plaintiff. 
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Against  the  manner  in  which  the  evidence' 
as  to  locatlon-wascomraentedupun  by  the 
Judge,  and  submitted  to  the  ]ary,  and 
against  their  rerdict  respecting  it,  we 
think  the  defendant  presents  no  ]nai 
ground  of  complaint.  There  remnins  for 
consideration  only  the  grant  made  to  the 
defendant  by  the  state  through  the  ripa- 
rian commissioners  on  November  12,  1874. 
At  that  time  the  Elizabethport  &  New 
York  Ferry  Company  owned  the  fee  of  the 
land  over  which  the  highway  ran  to  the 
kill,  and  the  defendant  was  in  possession 
thereof  as  its  leasee,  and  also  had  its  con- 
sent in  writing  under  seal  that  the  ripa- 
rian commissioners  mlghtgrant  the  lands 
in  front  of  the  same  to  the  defendant  as 
fully  and  completely  as  if  the  defendant 
were  owner  of  the  shore.  According  to 
the  deed  executed  by  the  commissioners, 
the  state  of  New  Jersey,  in  consideration 
of  f 300,000,  granted,  bargained,  sold,  and 
conve.ved  to  the  defendant,  its  snccessors 
and  assigns,  forever,  (among  other  lands,) 
"all  that  tract  of  land  in  the  city  of  Eliza- 
beth," etc.,  "part  of  which  was  formerly 
under  but  now  is  above  the  tide-waters  of 
tbeArtbur  kill  or  Stnten  Island  sound,  and 
part  of  which  is  still  under  the  waters  of 
said  sound,  described  as  follows:  Begin- 
ning at  the  original  high  -water  mark  on 
the  westerly  shore  of  said  sound  at  a 
point  in  line  with  the  center  line  of  Mar- 
shall street,  extended  south-easterly,  and 
from  thence  running  "around  a  tract  hav- 
ing that  original  high-water  mark  for  its 
northerly  boundary,  and  the  exterior 
wharf  line  established  by  the  commission- 
ers for  its  southerly  boundary,  and  em- 
bracing the  lands  In  front  of  the  disputed 
highway ;  "  together  with  all  and  singular 
the  hereditaments  and  appurtenances 
thereunto  belonging,  and  all  the  rights  of 
the  said  state  in  said  lands."  By  reaisou 
of  artlDcial  reclamation  the  present  water- 
line  in- front  of  the  highway  Is  south  of  the 
orlgtnal  high-water  mark  of  the  sound;' 
and  the  question  for  decision  is  whether, 
In  view  of  this  grant  by  the  state,  the 
road  extends  to  tlie  present  water-line- 
and  will  continue  to  such  water-line  as 
may  be  hereafter  formed,  or  stops  at  the 
origiual  high-water  mark., 

In  Hoboken.  etc.,  Co.  v.  Hoboken,  86  N. 
J.  Law,  540,  the  court  of  errors  and  ap- 
peals decided  that  legislative  authority 
granted  to  Indiriduals  or  corporations  to 
fill  up,  occupy,  possess,  and  enjoy  all  land 
covered  with,  water  fronting  and  adjoin- 
ing lands  owned  by  them,  will  not  ex- 
tinguish the  public  right  of  access  to  navi- 
gable watWB  by  a  street  on  the  lands  of 
such .  owners,  which  by  dedication  termi- 
nated at  the  high-water  line,  but  such 
street  will  run  to  the  water  over  the  lands 
reclaimed  under  such  authority.  In  Ho- 
boken V.  Eallroad  Co.,  124  U.  S.  656,  8 
Sup.  Ct.  Bep.  648,  the  supreme  court  of  the 
United  States  decided  that  grants  made 
by  the  state  of  New  Jersey  under  her  gen- 
eral riparian  act  of  March  81, 1869,  (Revis- 
ion, p.  982,)  secure  to  the  grantees  the 
whole  beneficial  interest  and  estate  in  the 
property  described,  for  their  exclusive  use 
for  the  purposes  expressed  in  the  grants, 
and  exclude  every  right  of  use  or  occupan- 
cy on  the  part. of  the  public,. transferring 


to  the  grantees  or  extinguishing  every  pre- 
vious right  of  the  state,  whether  propri- 
etary Or  sovereign,  except  such  sovereign 
rights  as  the  state  may  lawfully  exercise 
overall  other  private  property;  and  that 
in  face  of  such  grants  highways  running  to 
the  origfinal  water-line  wiUnotbecontinued 
to  the  water-line  newly  formed  by  filling  in 
thegrantedarea.  The  distinction  between 
the  subjects  on  which  these  Judgments- 
were  rendered  is  obvious.  In.  the  flrstcase 
the  party  claiming  to  have  extinguished 
the  public  right  of  access  to  the  water 
over  the  highway  had  a  mere  license  to 
fill  in  and  enjoy  undefined  land  under  wa- 
ter as  a  riparian  owner,  (Railroad  Co.  v. 
Yard,  43  N.  J.  Law,  6.32.)  and  the  license, 
was  deemed  subject  to  the  implied  limita- 
tion that  the  licensee  should  acquire 
against  the  state  no  greater  rights  in  the 
land  reclaimed  than  he  had  in  the  rlpn  in 
front  bt  which  the  reclamation  took 
place.  But  in  the  later  case  the  claimant 
was  the  grantee  of  all  the  rights  of  the 
state  in  specified  lands  under  water,  found- 
ing its  title  upon  express  words  of  con- 
veyance the  reasonable  force  of  which  ex- 
cluded the  reservation  implied  against  the 
licensee.  In  the  present  controversy  the 
defendant  cannot  claim  directly  under  the 
act  of  March  81, 1869,  which  was  construed 
in  124  n.  S.  656,8  Snp.  Ct.  Bep.  643,  because 
that  statute  did  not  authorize  grants  of 
land  under  water,  in  Arthur's  kill  (Fitz- 
gerald V.  Faunce,  46  N.  J.  Law,  530,)  but 
subsequent  legislation,  enacted  before  the 
grant  to  the  defendant,  in  effect  extended 
the  provisions  of  that  act  to  all  the  tide- 
waters of  the  state  in  which  exterior  lines 
of  solid  filling  had  beeu  or  should  be  es- 
tablished by  the  riparian  commssioners. 
Tbeorlginal  act  of  April  11,1864,  (Revision, 
p.  ^,)  empowered  thecommisaiuners  to  es- 
tablish such  exterior  lines  in  New  York 
buy,  the  Hudson  river.  Kill  von  Kull, 
Newark  bay,  Arthur's  kill,  (Staten  Isl- 
and sound.)  Baritan  bay,  and  the  Dela- 
ware rirer  opposite  to  the  county  of  Phil- 
adelphia; and  the  act  of  March  31,1809, 
(section  7,)  continued  in  force  all  the  pow- 
ers and  duties  of  the  commissiouers,  ex- 
cept as  superseded  or  modified  by  that 
act,  an  exception  which  did  not  impair 
the  authority  to  establish  exterior  lines 
in  Arthur's  kill.  By  an  act  approved 
March  21, 1871,  (Bevlslon,  p.  985,)  the  com- 
missioners were  authorl«!Q  to  lease  or 
grant  to  any  riparian  owner  on  tide-wa- 
ters In  the  state  the  lands  under  water  in 
front  of  his  lands;  by  act  of  April  6,  1871, 
(Revision,  p.  988.1  they  were  empowered 
to  execute  to  any  applicant  leases  or 
grants  of  any  lands  lying  between  origi- 
nal high-water  line  and  the  extenor  lines 
established  or  to  be  established,  with  the 
same  effect  as  11  Kuch  grants  or  leases 
were  made  under  the  fourth  section  of 
the  act  of  March  31,  1869,  and  on  the 
same  nonditions  for  the  protection  ut 
riparian  owners  as  that  act  of  1869 
prescribes;  and  by  act  approved  March 
27,  1874,  (Revision,  p.  966,)  It  was  made 
lawful  fur  the  commissioners  to  fix  the 
purchase  money  or  rentals  to  be  paid  by 
any  applicant  lor  su  much  of  the  lauds  be- 
low high-water  mark,  or  lands  formerly 
undei-  tide- water,  belonging  to  tbd  state,, 
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ae  may  be  described  In-  any  application 
therefor  duly  made  acoordlng  to  law,  and 
In  the  name  and  under  the  seal  of  the 
Btate  to  grant  or  lease  said  lands  to  such 
applicant   accordinsiy.    These   laws   au> 
tburized  the  commfssionero  tu  grant  to 
the  delendant  the  lands  described  in  the 
deed  of  Norember  12,  1874,  and  all    the 
rights  ut  the  state  therein,  and  gave  to 
such  grant  thssame  effect  as  it  it  bad  been 
made  directly  under  the  act  of  March  31, 
1869,  wliich  was  the  subject  of  adjudica- 
tion in  Uoboken  v.  Railroad  Co.,  124  U.  8. 
656,  8  Sup.  Ct.  Rep.  648.    Upon  the  reasons 
stated  in  that  decision  we  therefore  reach 
the  conclusion   that    the    highway    for 
which  the  plaintiff  contends  stops  at  the 
original  high-water   line,    unless   certain 
propositions  now   to   be   noticed   prove 
tenable.    The  plaintiff  Insists  that  in  ap- 
plying for  the  riparian  grant  the  defend- 
ant submitted  to  tbo   riparlEin  commis- 
sioners a  map  exhibiting   an   erroneous 
view  of  the  road  now  in  dispute,  and  that 
the  commissioners  were  thereby  deceived 
in    mailing   the   grant;    whereupon    the 
plaintiff  urges  the  common-law  principle 
that  private  grants  obtained  from  the 
l<lng  or  state  by  false  suggestion  are  void. 
But,  without  mentioning  other  considera- 
tions  which  might  prevent  the  applica- 
tion of  this  principle  in  the  present  rase,  it 
Is  enough  to  note  that  the  alleged  false 
suggestion  does  not  appear  on  the  face  of 
the  grant ;  and  only  when  It  does  Is  the 
grant  deemed  void  in  collateral  proceed- 
ings.   Legat's  Case,  10  Colie,  109 ;  Oough 
V.  Bell, 22  N.  J.  La w,441, 480.   The  plaintiff 
farther  Insists  that,  tlie  grant  bavlng  been 
made   after  the   decision  in  36  N.  J.  ILiaw, 
610,  and  before  that  In  124  D.  S.  656,  8  Sup. 
Ct.  Kep.  643,  the  Btate  decision   became 
substantially  an  element   of   the  grant, 
and  must  be  accepted  everywhere   as   a 
guide  in  its  interpretation.    Had  the  stat- 
ute there  construed  and  those  now  under 
revievp   been  allke>  this    position   of    the 
plaintiff  would  be  well  founded ;  for  it  is  a 
rule  of  Justice  that,  after  the  construction 
of  a  state  statute  or  constitution  has  been 
settled   by   the  highest  judicature  In  the 
state,  the  construction   is  deemed,  so  far 
as  contract  rights  acquired  under  it  are 
concerned,  as  much  a  part  of  tbe  enact- 
ment   as    the   text    itself.     Douglass    v. 
Couitty  of  Pilje,  101  U.  S.  677;  Burgess  v. 
Sellgman,  107  C.  S.  20,  2  Sup.  Ct.  Rep.  10. 
But  tbe  marked  differences  between  the 
statute  then  construed  and  the  statutes 
now  In  hand  render  the  rule  inapplicable, 
(Pleasant  Tp.  v.  Insurance  Co.,  138  U.  S. 
67, 11   Sup.  Ct.  Rep.  215;)  and  hence  the 
decision  in  36  N.  J.  Law,  540,  is  not  au- 
thoritative  in  the  pending  controversy. 
The  plaintiff  also  urges   that  the  deed  of 
November  12,  1874,  on  its  face  purports  to 
be  made  under  the  act  of  March  21, 1871, 
which  authoiizes  grants  to  riparian  own- 
ers only,  and  that,  as  tbe  state  was  sub- 
stantially the  owner  of  tbe  ripa  within 
the  lines  of  tbe  highway,  the  grant  must 
pro  tanto  fall.    But,  although  tbe  act  of 
March  21, 1871,  alone  is  mentioned  In  the 
deed.  It  Is   not   referred  to  as  the  only 
source  of  authority  for  the  grant;  on  the 
contrary,  the  grant  is.  made  in  absolute 
terms,  independent  of  any  riparian  title, 
v.22A.no.l— 4 


'  and  without  reference  to  any  partfralar 
statute;  consequently  it  must  l)e  deemed 
as  comprehensive  as  the  law  permitted. 
That  the  state  may  not  defeat  or  impair 
its  absolute  grants,  made  under  these  ri- 
parian statutes,  because  of  the  public 
right  to  a  highway  on  the  lipa,  is  one  of 
the  points  decide<l  in  124  U.  8.  656,  8  Sup. 
Ct.  Rep.  643;  and  although  doubts  may 
have  been  previously  expressed  concern- 
ing it  in  the  state  courts,  yet  now  due  re- 
gard for  uniformity  of  decision,  upon  a 
question  affecting  so  many  Important  ti- 
tles In  the  hands  of  citizens  of  other  states 
as  well  as  of  our  own,  constrains  us  to 
follow  the  federal  adjudication.  Our  con- 
clusion Is  that  the  defendant  has  title  un- 
der tts  grant  of  November  12, 1874,  to  so 
much  of  the  locus  in  quo  as  lies  below  the. 
original  high-water  line,  and  therefore 
tbe  verdict  must  be  set  aside. 

(BS  N.  J.  U  678)  , 

State  (Axgle,  Prosecutor)  v.  Lantz, 

Collector. 

(Supreme  Court  of  New  Jersey.     June  11, 1891.) 

Taxation— ASSE88MBNT  or  HoRTaAOK. 

1.  A  mortgage  upou  lands'  which  are  exempt 
from  taxation  is  taxable,  but  it  must  be  assessed 
to  the  mortgagee  at  tbe  place  of  his  domicile. 

2.  The  court  may  direct  an  assessment  to  be' 
changed  to  the  proper  taxing  district  where  a  tax 
is  due,  but  the  tax  was  erroneoosly  assessed  in 
the  wrong  place. 

(Syllabut  by  the  Cowrt.) 

This  writ  of  certiorari  brings  up  an  as- 
sessment of  taxes.  The  facts  appear  in 
the  following  state  of  the  case  agreed 
upon  and  signed  by  the  respective  attor- 
neys: The  proaecutor  resides  in  Belvi- 
dere,  Warren  county.  On  June  9, 1884,  the 
trustees  of  the  Second  Presbyterian 
Church  of  Oxford  executed  a  mortgage  to 
John  W.  Booth  to  secure  f2,600.  This 
mortgage  Is  upon  a  lot  In  Oxford  town- 
ship, 50  feet  front  and  150  feet  deep-,  on 
which  there  Is  erected  a  building  used  for 
religions  worship  known  as  " The  Second 
Presbyterian  Church  of  Oxford."  Booth 
was  assessed  in  said  township  for  thla 
mortgage  during  his  life-time,  and  paid 
the  taxes  upon  the  same  each  year.  In 
April,  1890,  this  mortgage  was  assigned 
to  the  .prosecutor  by  the  administrator  of 
John  W.  Booth,  deceased,  and  tbe  prose- 
cutor-was assessed  for  the  mortgage  In 
the  township  of  Oxford.  Appllcatluu  was 
duly  made  to  the  commissioners  of  appeal 
of  Oxford  township,  and  they  refused  to 
set  aside  this  assessment. 

Argued  at  February  Term,  1891,  before- 
Knapp  and  Rebd,  JJ. 

Geo.  A.  Angle,  for  prosecutor.  Nicbolaa 
Harris,  for  defendant. 

Reed,  J.,  {after  stating  tbe  facts  as 
above.)  The  question  propounded  Is 
whether  a  mortgage  upon  land  which  is 
exempt  from  taxation  is  liable  to  taxa- 
tion. Immunity  is  claimed  by  the  mort- 
gagee under  thelanguage  of  the  first  section 
of  tbe  act  of  1876,  (Revision, p.  1168,  §  109.) 
This  section  provides  "that  hereafter  no< 
mortgage  or  debt  secured  thereby  shall  be 
assessed  for  taxation  unless  a  deduction 
therefor  shall  have  been  claimed  by  tbe 
owner  ol  'rbe  land  and  allowed  by  the  cu»- 
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sesBor. "  No  deduction  on  acconnt  of  tbe 
present  mprtgage  waa  or  could  have  been 
claimed  by  tbe  owner  of  the  land.  It  is 
apparent  at  a  glance  that,  if  we  regard 
only  the  letter  of  the  section  quoted,  the 
present  mortgage  is  included  in  the  class 
ot  non-ratable  mortgages.  But  to  stop 
with  this  literal  construction  of  the  statu- 
tory meaning  would  In  my  Judgment  illus- 
trate the  force  of  the  maxim,  qui  bairet  in 
ntera  baret  in  cortice.  I  am  convinced 
from  a  consideration  of  the  reason  which 
roust  have  induced  this  legislation,  and 
from  an  inspection  of  the  whole  act,  that 
it  was  not  tbe  legislative  intent  to  include 
within  tlie  class  of  mortgages  mentioned 
those  upon  lands  exempt  from  taxation. 
It  is  a  statute  dealing  Kith  tbe  matter  of 
jleductions.  It  relieves  the  mortgagee 
from  a  liability  to  be  taxed  in  case  no  de- 
duction is  claimed  and  allowed.  If  no  de- 
duction is  claimed,  the  land-owner  ot 
course  practically  pays  the  tax.  So  tbe 
act  is  designed  for  the  single  purpose  of 
fixing  the  right  of  the  mortgagor  and  tbe 
obligation  of  tbe  mortgagee  in  respect  of  a 
single  matter,  namely,  whether  a  deduc- 
tion Is  or  is  not  claimed.  The  only  condi- 
tion that  would  afford  any  ground  for  tne 
propriety  of  such  an  act  would  be  the  ex- 
istence of  mortgages  upon  land  from  the 
ratable  value  of  which  sucb  mortgages 
could  be  deducted.  If  all  the  mortgages 
in  the  state  were  secured  upon  lands  ex- 
empt from  taxation,  the  act  in  its  whole 
scope  would  have  been  nonsensical.  As 
there  would  then  have  been  nothing  from 
which  a  deduction  could  have  been  made, 
such  a  thing  as  a  claim  for  a  deduction 
would  bave  been  impossible.  Therefore 
tbe  provisions  in  the  act  pointing  out  tbe 
place  where  the  d3ducted  mortgage  shall 
be  assessed,  namely,  in  the  taxing  district 
where  tbe  land  lies  from  tbe  value  of  which 
the  deduction  is  to  be  made,  would  be 
meaningless.  It  is  only  when  we  consider 
the  fact  that  tbe  mass  ot  mortgages  is 
upon  taxable  lands,  and  the  land-owner 
has  the  right  and  ability  to  claim  a  deduc- 
tion, that  tbe  terms  ot  the  statute  become 
apt  and  consistent.  So  it  appears  that 
the  only  condition  of  affairs  calling  for 
this  legislative  regulation  was  tbe  exist- 
ence of  deductible  real -estate  mor^ages. 
The  direction  contained  In  the  act  seems 
to  show  that  these  were  the  only  mort- 
gages upon  which  tbe  statute  was  in- 
tended to  operate.  The  mortgage  now  in 
question  is  not  within  tbe  class  affected 
by  the  act  of  1876.  In  addition  it  may  be 
observed  that  statutes  dealing  with  de- 
ductions have  been  restricted  to  those 
debts  which  were  assessable  to  some  one. 
While  it  is  tbe  object  ot  such  statutes  to 
prevent  doable  taxation.  Judicial  senti- 
ment has  been  In  favor  ot  the  view  that 
they  were  not  Intended  as  a  means  ot 
evading  all  taxation  ot  the  credit.  The 
terms  of  section  78  of  the  tax  act  (Revis- 
ion, p.  1157)  expressly  makes  it  lawful  to 
deduct  debts  due  to  a  creditor  within  the 
state.  Tet  in  State  v.  Trenton,  40  N.  J. 
Law,  89,  it  was  declared  that  there  existed 
no  purpose  in  this  legislation  to  relieve 
the  debtor  unless  the  tax  could  be  collect- 
ed from  the  creditor.  So  in  State  v.  Sil 
vers,  41  N.J.  Law,  606,  It  was  held  that  the 


act  now  invoked  by  the  mortgagee  did  not 
permit  a  deduction  unless  the  mortgage 
was  taxable  ai^ainst  tbe  mortgagee. 
While  these  decisions  do  not  of  necessity 
lead  up  to  the  conclusion  that  the  con- 
verse ot  tbe  proposition  is  true,  and  that 
a  mortgage  which  is  not  assessed  to  the 
debtor  must  be  assessed  to  the  creditor, 
yet  they  bave  weight  from  the  circum- 
stance that  they  negative  a  legislative  in- 
tention in  these  acts  to  grant  entire  im- 
munity from  taxation  to  both  mortgagor 
and  mortgagee.  This  would  be  the  result 
if  the  present  mortgage  is  not  assessable 
against  the  mortgagee.  My  conclusion  is 
that  the  mortgage  is  subject  to  taxation. 
While  I  have  arrived  nt  this  conclusion, 
I  am  nevertheless  unable  to  see  how  the 
present  assessment  is  to  be  supported. 
This  assessment  is  made  by  the  assessor 
of  Oxford  township,  where  the  mortgaged 
land  lies.  The  mortgagee  lives  in  Belvi- 
dere.  Aside  from  the  provisions  of  tbe 
act  of  1876  already  discussed,  morticages, 
like  all  otlier  credits,  were  assessed  at  tbe 
domicile  ot  the  owner.  This  mortgage 
was  not  so  assessed,  but  was  assessed  in 
supposed  conformity  with  tbe  directions 
ot  tbe  second  section  of  tbo  act  of  1876. 
But  the  mortgagee  which  are  to  he  so 
assessed  are  those  named  in  the  first  sec- 
tion, namely,  those  for  which  a  deduction 
has  been  claimed.  Indeed,  the  ground  up- 
on which  this  mortgage  has  been  held  to 
be  assessable  Is  that  it  was  not  included 
within  tbe  class  ot  mortgages  affected  by 
that  act.  It  unaffected  by  the  terms  ot 
the  statute,  then  it  is  assessable  at  tbe 
domicile  of  the  mortgagee,  in  the  town  ot 
Belvidere.  But,  inasmuch  as  a  tax  upon 
this  mortgage  is  due,  and  tbe  error  con- 
sists In  the  selection  ot  a  wrong  taxing 
district,  I  think  that  under  tbe  terms  of  . 
the  act  of  1881,  (Supp.  Revision,  p  602, 
§  487}  we  should  direct  that  the  said  mort- 
gage be  added  to  tbe  ratable  property  in 
the  duplicate  of  the  town  of  Belvidere, 
and  he  there  collected  as  other  taxes, 
which  were  there  properly  assessed  and 
remain  unpaid,  are  collectible.  Let  such 
an  order  be  entered. 


MoscHELL  et  al.  v, 


(tS  K.  J.  li.  4S6) 

State. 


(Supreme  Court  of  New  Jersey.    June  4, 1891.) 
Violation  of  Elbotion  Laws — Ikdictmbnt— Pbb- 

BHPTOHT  CBALI.ENQEa — StKUOK  JDBOB  —  ChAI,- 
I,ENOa  TO  TBE  FaVOB. 

1.  An  Indiotiuent  under  section  191  ot  the 
crimes  act,  as  amended,  (Supp.  Revision,  p.  199, 
i  4S,)  charged  defendants  with  oonspiring  to  per- 
vert and  obstruct  the  administration  of  the  elec- 
tion laws  by  doing  certain  acts  with  Intent  to  un- 
lawful^ influence  the  result  of  a  certain  elec- 
tion. Held,  that  a  crime  under  the  provisions  of 
that  section  was  sulfloiently  shown. 

3.  When  a.  Jury  has  been  struck  for  the  trial 
of  an  indiotment  against  two  or  more  defendants 
for  a  crime  not  within  section  71  of  the  criminal 
prooedure  act,  permitting  20  peremptory  chal- 
lenges, the  defendants  oouectiTely,  and  not  sep- 
arately, are  entitled  to  only  three  peremptory 
challenges.  The  act  of  April  4,  1878,  (liaws  1878, 
p.  284,)  does  not  apply  to  struck  juries. 

8.  A  struck  ]aror  is  not  a  petit  Juror  within 
the  meaning  of  that  clause  of  section  6  of  the  Jury 
act  which  makes  service  as  a  petit  Juror  within 
three  previous  stated  terms  of  the  court  a  ground 
of  challenge. 
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4.  A  prlnolpal  ohallenge  was  interposed,  and 
the  sole  cause  alleged  for  the  challenge  was  that, 
from  what  he  had  read,  the  juror  had  formed  an 
ralnion  of  the  gnilt  or  innocence  of  the  accused. 
field,  in  accord  with  the  doctrines  of  State  v. 
Fox,  25  N.  J.  Law,  666:  (1)  That  neither  the 
formation  nor  the  expression  of  an  opinion  of  the 
ffuilt  of  the  accused  will  be  sufficient  to  disqual- 
ity;  fS)  while  an  expression  of  Huoh  an  opinion 
showinK  malice  or  ill-will  towards  accused  will 
disqualify,  and  be  ground  of  principal  challenge: 
yet  (S)  such  expression  of  opinion  wUl  not,  of 
Itself,  establish  such  malice  or  iU-will.  There- 
fore, upon  a  demurrer  or  motion  to  overrale,  such 
a  challenge  ought  to  have  been  overruled. 

6.  If  upon  such  a  challenge  the  court  below 
proceed  without  objection  to  try  it,  and  then  over- 
rule it,  a  court  of  review  must  assume  that  no 
malice  or  other  ground  of  priikcipal  challenge  was 
found,  and  the  determination,  presenting  no  legal 
error,  will  not  be  reviewed. 

6.  If  such  a  challenge  be  considered  as  one  to 
the  favor,  held,  further:  (1)  That  upon  the  trial 
of  such  a  challenge  the  IndifFerence  of  the  juror 
will  be  presumed,  until  overcome  by  legal  proof; 
(2)  while  the  challenged  juror  may  be  called  and 
examined  as  to  the  expression,  or  even  the  forma- 
tion, of  an  opinion  as  to  the  guilt  of  the  accused; 
yet  (S)  that  neither  the  formation  nor  the  expres- 
sion of  such  an  opinion  will  of  itself  be  sufficient 
to  establish  bias  against  the  accused. 

7.  Upon  a  review  of  such  a  challenge  to  the 
favor,  errors  of  law,  such  as  the  Improper  admis- 
sion or  rejection  of  evidence,  misapplication  of 
legal  principles,  and  the  like,  can  alone  be  con- 
sidered. 

(SyUabna  by  the  Court.) 

Error  to  court  of  guneral  quarter  sea- 
slons,  Hudson  coiinty ;  Lippincott,  Pax- 
ton,  and  Hoffman,  Judges. 

Arguea  February  term,  1891,  before  the 
Cliief  JuHtice,  and  Dixon,  Mauik,  aud  Gar- 
BIBUN,  J  J. 

Mr.  Garretson,  for  plaintiffs  in  error.  C. 
R.  WinSeld  and  Joba  P.  Stockton,  Atty. 
Uen.,  for  tbe  State. 

Maoie,  J.  This  writ  of  error  brings  up 
tbe  record  of  tbe  conviction  of  tbe  plsln- 
tifta  In  error  upon  an  Indictment  In  the 
Hudson  sensionfi.  Tn  bebalf  of  plaintiffs  in 
error  it  is  first  contended  that  the  indict- 
ment doesnot  charge  them  with  anycrime 
known  to  our  law,  and  tbas  is  insufficient 
to  sustain  the  conviction.  This  objection, 
being  directed  to  what  is  apparent  on  tbe 
face  of  tbe  indictment,  mast  have  been 
taken  by  demurrer  or  by  motion  to  qnasb 
before  a  Jury  was  sworn,  to  be  available 
under  the  provision  of  section  53  of  tbe 
criminal  procedure  act,  (Revision,  p.  277.) 
State  V.  Gedicke,43N.  J.Law,86;  Noyes  v. 
State,  41  N.  J.  Law,  418.  The  record  dis- 
closes no  demurrer.  A  bill  of  exceptions 
shows  that  a  motion  to  quash  was  made 
and  denied,  and  an  exception  to  that  ruling 
was  allowed.  There  is  no  assignment  of 
errors  directed  to  the  insufficiency  of  thein- 
dictraent.  The  ouiy  assignment  on  the 
subject  is  directed  to  the  denial  of  the  mo- 
tion to  qaasb.  But  a  motion  to  quash  is 
directed  to  tbe  discretion  of  the  court. 
State  V.  Hageman.  13  N.  J.  Law,  314 ;  State 
V.  Dayton,  23  N.  J.  Law,  49.  It  is  a  prop- 
osition universally  admitted,  says  Chan- 
cellor Kent,  that  error  will  not  He  on 
matters  resting  in  discretion.  Ciason  v. 
Shotwell,  12  Johns.  40.  See,  also,  Evans 
V.  Adams,  16  N.  J.  Law,  373;  Wright  v. 
Green,  11  N.  J.  Law,  335;  Rutherford  v. 
Fen,  21  N.  J.  Law,  700;  Com.  v.  Eastman, 


1  Cnsta.  189;  Com.  v.  Wood,  4  Gray,  18; 
Com.  T.  Ryan,  9  Gray,  187.  Unless  the 
provisions  of  section  63  of  the  criminal 
procedure  act  have  altered  tbe  force  of  a 
motion  to  qnash  on  such  a  ground,  tbe 
assignment  of  errors  doesnot  seem  to  pre- 
sent the  question  of  the  sufficiency  of  the 
indictment.  Whether,  under  that  sectipn, 
such  a  motion  is  not  addressed  ratber  to 
tbe  Judgment  than  the  discretion  of  the 
court,  so  that  error  may  be  assigned  on 
the  ruling  made  thereon,  was  not  fully  ar- 
gued. For  this  reason  no  opinion  will  be 
expressed,  but  It  will  be  assumed  that  the 
sufficiency  of  the  indictment  \h  presented 
by  the  assignment  of  errors  for  decision. 
The  indictment  was  drawn  under  section 
191  of  the  crimes  act,  as  amended  by  an 
act  of  March  28, 1882,  (Supp.  Revision,  p. 
199,  §  43.)  The  pertinent  part  of  this 
sectionr  reads  thus:  "It  any  two  or  more 
persons  shall  »  ♦  »  conspire  *  ♦  • 
to  commit  any  act  for  the  perversion  or 
obstruction  of  justice  or  the  due  adminis- 
tration of  the  laws,  they  shall,  on  convic- 
tion, be  deemed  to  be  guilty  of  a  con- 
spiracy," etc.  Stripped  of  redundancy, 
the  indictment  charges  that  plaintiffs  in 
error,  being  and  acting  as  officers  of  elec- 
tion at  an  election  in  Hudson  county,  con- 
spired to  pervert  and  obstruct  the  due 
administration  at  tbe  laws  regulating 
elections  by  putting  In  the  ballot-box  200 
votes  not  cast  by  persons  entitled  to  vote, 
and  by  estimating  and  counting  said 
votes,  with  Intent  to  corruptly  and  un- 
lawfully influence  the  result  of  the  elec- 
tion. The  indictment  further  charges  the 
doing  of  other  acts  in  pursuance  of  the 
conspiracy,  and  to  further  Its  object.  The 
contention  now  under  consideration  is 
flrrit  put  on  the  ground  that  the  phrase 
"due  administration  of  tbe  laws"  In  this 
legislation  does  not  apply  to  the  election 
laws.  To  administer  laws  is  either  to 
superintend  their  execution,  or  to  deter- 
mine their  application.  Without  laying 
stress  upon  the  Judicial  or  guHst  Judicial 
functions  uf  election  officers,  I  think  it 
plain  that  their  acts  under  those  laws  are 
acts  of  administration  In  both  seuHes. 
Whatever  perverts  or  turns  from  its  true 
end  and  purpose  the  administration  of 
those  laws  is  therefore  within  the  pro- 
visions of  this  section.  The  next  insist- 
ment  under  this  point  Is  that  tbe  indict- 
ment does  not  charge  a  conspiracy  to 
commit  any  act  foi-  tbe  perversion  or  ob- 
struction of  the  due  administration  of 
those  laws.  Indictments  for  statutory 
crimes  may  charge  the  offense  in  the 
words  of  the  statute,  or  may  charge  such 
facts  as  bring  tbe  accused  within  its  op- 
eration. The  charge  that  the  accused  In 
this  case  conspired  to  pervert  tbe  admin- 
istration of  the  election  laws  by  doing 
specified  acts,  cannqt,  in  my  judgment,  be 
distinguished  from  a  charge  that  they  con- 
spired to  do  those  specified  acts  for  tlie 
perrerston  of  those  laws.  The  charges 
are  substantially  equivalent.  Under  a 
statute  of  Illinois,  which  made  criminal  a 
conspiracy  with  fraudulent  intent  to  do 
any  illegal  act  injurious  to  the  adminis- 
tration of  public  Justice,  an  indictment 
charging  an  unlawful  conspiracy  with 
fraudulent  intent  to  Influence  the  admin- 
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tstration  of  public  Justice  by  nnlfiwfally 
attemptioK  to  obtain  a  decree  ot  divorce, 
was  lield  to  sufflciently  cliar^e  the  statu- 
tory crime.  Cole  v.  People,  M  111.  216. 
TIte  indictment:  is  not  open  to  ttiese  objec- 
tions. 

Tbe  next  bjection  is  to  the  refusal  of 
the  court  below  to  allow  certain  peremp- 
tory challenges  interposed  by  plaintiffs  in 
error,  or  some  of  them,  to  ]urors  when 
called.  A  Jury  bad  been  struck  pursuant 
to  the  provisions  of  section  18  of  the  jury 
act,  (Revision,  p.  527.)  When  the  jury  for 
the  trial  of  tbe  indictment  was  being  im- 
paneled tbe  court  below  limited  tbe  per- 
emptory challenges  of  all  the  plaintiffs  in 
error  to.  three.  When  some  of  the  plain- 
tiffs in  error  interposed  additional  chal- 
lenges, they  were  overruled,  and  exceptlou 
was  taken.  In  support  of  this  exception 
it  is  first  insisted  that  each  of  the  accused 
was  entitled  to  challenge  peremptorily  at 
least  three  of  the  jurors.  The  propriety  of 
this  insiBtment  must  depend  on  the  con- 
struction of  section  42  of  the  jury  act,  (Ke- 
viaion,  p.  531,)  which  declares  that  upon 
the  trial  of  any  civil  cause  or  indictment 
forwhich  a  struck  jury  shall  be  summoned 
and  returned  three  peremptory  challenges 
shall  be  allowed,  as  In  other  cases.  The 
privilege  of  peremptorily  challenging  Jurors 
in  other  cases  differs  as  to  number  in  re- 
spect to  the  grade  of  crime  charged.  By 
section  71  of  the  criminal  procedure  act 
(Revision,  p.  280)  it  is  enacted  that  every 
person  indicted  for  certain  crimes,  all  of 
which  are  of  a  high  grade,  tthall  be  per- 
mitted to  challenge  peremptorily  20  of  the- 
Jury,  and  no  more.  Dut  by  a  proviso  this 
privilege  does  not  apply  in  case  a  jury  Is 
struck.  By  section  40  of  the  jury  act  (Re- 
vision, p.  530)  i  t  is  enacted  that  upon  the 
trial  of  any  Indictment,  where  twenty  per- 
emptory challenges  are  not  allowed,  the 
defendant  or  defendants  shall  be  entitled 
to  challenge  peremptorily  three  of  the  gen- 
eral panel  of  jurors.  The  criminal  proced- 
ure act  and  thejury  act  were  enacted  on  tbe 
same  day,  as  parts  of  tbe  Revision  of  1874. 
Their  provisions  as  to  impaaeiingjuries  in 
criminal  cases  are  Id  pari  materia.  Con- 
strued together,  they  enact  that  twenty 
peremptory  challenges  shall  not  be  al- 
lowed when  a  jury  is  struck  for  the  trial 
of  any  of  tbe  crimes  enumerated  in  section 
71  of  the  criminal  procedure  act;  that,  in 
respect  to  any  struck  jury  In  any  criminal 
case  three  peremptory  challenges  only  are 
tobeallowed;  and  that  these  challenges 
are  to  be  allowed  "as  In  other  cases." 
Comparing  the  language  of  section  71  of 
the  criminal  procedure  act  and  section  40 
of  the  jury  act,  a  plain  distinction  appears 
to  foe  made.  By  the  former  section  per- 
emptory challeng^es  are  given  to  every  per- 
son Indicted  for  certain  ciimes.  This  has 
been  construed  at  tbe  oyer  in  several  in- 
stances to  permit  the  prescribed  number 
of  peremptory  challenges  to  be  made  by 
each  defpndant.  That  construction  ac- 
cords with  the  provision  of  tbe  common 
law  as  altered  by  22  Hen.  VIII.,  c  14.  §  7; 
2  Hale,  P.  C.  268;  Bac.  Abr.  tit.  "Juries," 
9.  By  tbe  other  section  the  privilegre  of 
peremptory  challenge  is  given,  not  to 
every  person  IndlcttHd,  but  to  the  defend- 
ant or  defendants.    With  respect,  there- 


fore, to  the  minor  crimes  the  privilege  is 
not  accorded  to  each  defendant,  but  to  all 
of  them,  if  more  than  one.  This  construc- 
tion bos  also  been  given  in  the  oyer,  and 
plaiqly  ought  to  be  approved.  Since, 
therefore,  the  crime  charged  in  this  indict- 
ment is  not  within  the  pro  visions  of  sec- 
tion 71  of  tbe  criminal  procedure  act,  the 
court  below  rightly  held  that  the  plain- 
tiffs in  error  were  collectively,  and  not 
severally,  ent'tled  to  peremptorily  chal- 
lenge tbe  number  prescribed  by  law. 

But  it  is  further  contended  that  the 
court  below  erred  in  restricting  ail  the  ac- 
cused to  thi«e  peremptory  challenges. 
The  claim  is  that  they  were  entitled  to 
six.  This  claim  is  put  upon  the  provis- 
ions of  the  act  approved  April  4, 1878,  (P. 
L.  1878,  p.  284.)  The  first  section  enacts 
that  "upon  the  trial  of  any  indictment 
where  twenty  peremptory  challenges  are 
not  allowed,  the  defendant  or  defendants 
shall  be  entitled  to  challenge  peremptori- 
ly, at  any  time  before  tbe  jury  Is  sworn, 
six  of  the  general  panel  of  jurors  sum- 
moned and  returned  by  the  sheriff  or  oth- 
er officer."  The  contention  is  that,  as- 
suming the  correctness  of  the  construction 
heretofore  asserted,  the  defendants  were 
by  this  act  entitled  to  collectively  chal- 
lenge six  jurors  peremptorily.  No  contest 
has  been  made  over  the  validity  of  this 
act,  although  its  peculiar  title  may  render 
its  validity  highly  questionable.  Assum- 
ing its  validity,  there  are  two  reasons  for 
concluding  that  the  claim  now  insisted  on 
cannot  be  yielded  to.  The  provisions  for 
peremptory  challenges  In  case  of  struck 
juries  in  criminal  trials  was  first  adopted 
by  a  supplement  to  the  "act  relative  to 
juries  and  verdicts,"  which  was  approved 
April  6, 1871,  (P.  L.  1871.  p.  111.)  It  pro- 
vided that  in  such  cascis  tlie  same  peremp- 
tory challenges  should  be  allowed  as  In 
other  cases.  '  When  brought  into  the  Re- 
vision this  clause  was  so  altered  as  to  lim- 
it peremptory  challenges  in  all  cases  to 
three  in  number,  and  thereby  the  legisla- 
tive intent  was  clearly  manifested  that  tbe 
number  of  such  challenges  should  not  de- 
pend on  the  pro  visions  of  other  laws.  Tbe 
challenges  given  by  the  act  of  1878  are, 
moreover,  declared  to  be  applicable  to  the 
general  panel  of  Jurors.  This  renders  it 
obvious  that  tbe  right  to  peremptorily 
challenge  six  jurors  is  to  be  exercised  when 
the  trial  is  conducted  with  a  jury  drawn 
from  the  general  panel.  It  does  not  apply 
when  the  trial  is  to  be  conducted  with  a 
Jury  previously  selected  or  struck. 

It  is  next  objected  that  the  court  below 
erred  in  overruling  challenges  interposed 
to  certain  jurors  for  cause,  wherein  it 
was  made  to  appear  that  the  Jurors  chal- 
lenged had,  at  one  of  the  three  stated 
terms  of  the  courts  of  Hudson  county  next 
preceding  that  at  which  plaintiffs  in  error 
were  put  upon  trial,  served  us  jurors  up- 
on other  struck  juries.  It  is  Insisted  that 
this  is  ground  of  principal  challenge  under 
tbe  provisions  of  section  6  of  the  jury  act, 
as  amended  by  the  act  of  April  21j  1876, 
(Revision,  p.  632.)  It  is  thereby  enacted 
that,  if  any  persons  shall  besummoned  as  a 
petit  juroratany  stated  term  of  any  court, 
who  has  served  as  such  at  any  of  the  three 
stated  terms,  next  preceding  that  to.which 
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be  mv  bt),Bamm,oned,  It  shall  be.^ood 
grounn  ot  challeoKe  to  any  such  juror, 
who  sball  be  discharged  upon  .any.  aocb 
challenge  beiug  verified.  It  this  challenge 
had  fully  bet  out  its  cause,  the  state  might 
have  demurred.  It  the  demurrer  had  been 
sustained,  the  matter  would  have  ap- 
peared on  the  record,  and  error  might 
have  been  assigned  thereon.  10  Went.  PI. 
474;  LJl.  Ent.  344.  If  upon  debate,  though 
without  demurrer. the  court  overruled  the 
challenge,  an  exception  wasproper.  Bac. 
Abr.  tit.  "Juries.''  F,  12.  Whether,  when 
the  court  proceed  without  debate  to  take 
testimony  and  adjudicate  thereon,  <ui  «x> 
ceptioncan  betaken,admitsot  doubt.  As- 
suming the  exception  taken  opens  the 
matter  to  review,  it  is  apparent  that  the 
rnllDg  complained  of  was  qot  erroneous, 
unless  a  Juror  supimoned  and  serving  on 
a  struck  Jury  is  a  petit  juror  within  the 
meaning  of  the  jury  act.  The  division  of 
Juries  into  grand  and  petit  has  been  recog- 
nised from  the  earliest  times.  Petit  juries 
in  general  are  tbo^  which  were  selected 
to  try  issues  civil  and  criminal  under  the 
direction  of  the  ordinary  process  ot  the 
courts.  The  issuing  of  such  process  has 
long  fallen  into  disuse,  and  nnder  statuto- 
ry regulations  Juries -for  such  trials  are  se- 
lected by  lot  from  a  general  panel. of  ju- 
rors, selected  and  summoned  by  th^  sheriff 
for  service  .at  each  stated  term  of  the 
court.  But  courts  havefor  along  period 
of  time,  upon  extraordinary  reasons, 
made  orders  for  a  special  jury  in  a  partic- 
nlarcose.  Bac. Abr. tit.  "Juries,"  D.  This 
indent  practice  is  now  regulated  by  our 
jury  act.  Jurors  thus  ordered  are  not 
selected  by  the  sheritf,  but  by  the  court 
or  a  judge.  T]iey  are  summoned,  not  for 
general  service  during  a  stated  term,  but 
for  special  service  in  a  single  case.  Such 
Jurors  are  not  ordinarily  called  petit  ju- 
rors, and  that  term  is  applied  to  the 
Jurors  composing  the  general  panel  selected 
and  summoned  to~  serve  at  stated  terms 
in  any  cause  in  which  no  special  Jury  has 
been  ordered.  The  application  of  the  rule 
of  the  statute  excluding  jurors  who  bad 
previously  served  within  a  fixed  period  can 
roadily  be  made  by  the  sheriff  in  selecting 
the  general  panel,  while  the  Judge,  in  se- 
lecting names  from  which  a  special  Jury  is 
to  be  struck,  has  nothing  before  him  to 
Indicate  who  are  disabled  by  this  provis- 
ion of  the  jury  act.  It  could  not  have 
been  intended  to  require  him  to  examine 
the  previous  jury-lists.  For  these  reasons 
I  conclude  that  the  enactment  in  ques- 
tion does  not  apply  to  those  jurors  who 
are  not  of  the  general  panel,  but  are  sum- 
moned under  a  Hpecial  order  of  thecojrt 
as  special  or  struck  jurors.  This  objec- 
tion cannot  prevaU. 

It  is  next  argued  that  there  was  error 
in  oTerruIing  challenges  interposed  b.y 
plainti^s  in  error  to  Coles,  Siercb,  and 
Throckmorton,  three  jurors  called  and 
afterwards  sworn  on  the  jury.  The  bills 
ol  exception  show  that,  as  each  of  these 
Jurors  was  called,  the  plaintiffs  in  error 
Interposed  the  "same  challenges  as  here- 
tofore." To  understand  this,  we  are 
obliged  to  recur  to  the  first  cbaUenge,  for 
it  does  not  elsewhere  appear  of  what  nat- 
ure the  challpnges  were.    It  thereby  ap- 


pears that  the  first  juror  was  -  challenged 
for  principal  cause  upon  two  grounds, 
viz. :  (1 )  Because  of  previous  service  as  a 
Juror;  and  (2)  because" he  has,  from  what 
he  has  read,  come  to  a  conclusion  as  to 
the  guilt  or  innocence  of  the  defendants. " 
As  to  the  three  Jurors  above  named,  there 
was  nothing  to  show  that  either  had  pre- 
viously served  as  a  Juror  within  the  lim- 
ited period.  It  is  obvious  that  each  chair 
lenge  to  them  was  a  principal  challenge, 
pntpter  affectuw,  and  the  sole  cause  spec- 
ified was  the  formation  of  an  opinion  as 
to  the  guilt  or  Innocence  of  the  accused, 
from  what  the  juror  had  read.  These 
challenges  were  designed  to  present'  to 
the  court  below  questions  which  have 
much  vexed  the  courts  of  other  states, 
and  the  rulings  upon  whicb  have  furnished 
ground^  for  complaints  of  the  administra- 
tion of  justice.  Under  a  practice  intro- 
duced by  such  rulings,  juries  for  the  trial 
of  persons  accused  of  crimes,  which  have 
acquired  notoriety,  and  been  tha  subject 
of  discussion  in  the  community,  and  of  de- 
scription and  observation  in-  the  newspa- 
pers, have  been  obtained  with  difficulty 
after  vexation  and  unseemly  delays,  und 
frequently—  perhaps  necessarily  —  from 
those  of  less  than  the  average  intelligence 
and  capacity  among  persons  liable  to  jury 
duty.  The  evils  resulting  have  seemed  so 
grievous  that  in  some  states  resort  has 
been  had  to  lecialation  for  a  cure.  In  1856 
there  was  a  deliverance  of  this  court  upon 
the  subject  of  sucb  challenges.  The  prac- 
tice has  since  conformed  to  the  principles 
then  laid  down,  and  has  proved  eminently 
satisfactory.  IJnder  this  pra2tice  there 
never  has  been  difficulty  in  impaneling 
within  a  reasonable  timea  jury  of  at  least 
the  average  intelligence  and  capacity. 
During  the  whole  period  since  there  has 
never  been  any  reason  to  suppose  that 
any  accused  person  has  sulTered  in  the  least 
degree  from  the  partiality  or  unfairness  of 
a  jury  impaneled  under  the  rules  laid  down 
In  State  v.  Fox,  supra.  From  my  obser- 
vations In  the  oyer  and  in  the  review  of 
criminal  cases,  I  am  led  to  believe  that 
there  is  a  growing  tendency  to  press  upon 
our  criminal  courts  a  variant  practice.  I 
do  not  mean  to  intimate  that  the  courts 
have  yielded  to  this  pressure.  But  thefact 
that  such  pressure  seems  to  be  applied  in 
every  criminal  case  of  importance  renders 
it  proper  to  renew  the  deliverance  of  this 
court  on  the  suliject.  It  is  Important  to 
take  bearings  from  time  to  time  that  we 
may  not  Insensibly  drift  from  a  correct 
position.  It  was  no  doubt  at  one  time 
supposed  that  the  expression,  or  even  the 
formation,  of  an  opinion  by  a  juror  as  to 
the  guilt  ot  the  accused,  disqualified  the 
juror,  and  was  ground  of  priucipill  chal- 
lenge. The  early  practice  In  this  state 
was  upon  this  theory  up  to  the  time  when 
Chief  Justice  Hobnblowkb  recalled,  the 
true  rule,  which  he  did  by  his  opinion  at 
the  oyer  on  the  trial  of  Spencer.  The 
opinion  was  published,  and  it  is  under- 
stood that  the  early  practice  was  there- 
fore thereafter  abandoned.  State  v.  Spen- 
cer, 21  N.J.  Law,  196.  The  same  questions 
were  afterwards  brought  to  the  attention 
of  this  court,  and  passed  upon  in  State  v. 
Fox,  25  N.  J.  Law,  566.    The  unanimous 
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opinion  of  the  court  was  delivered  by 
Chief  Justice  Gkekn.  The  early  practice, 
the  propriety  of  ■which  was  nre:o''  'n  iho 
argument,  was  pronounced  to  be  unsup- 
ported, either  by  reason  or  authority,  and 
the  doctrine  of  State  v.  Spencer  was  sus- 
tained and  approved.  The  questions  were 
presented  by  two  exceptions,— one  to  the 
exclusion  of  a  question  proposed  to  be 
asked  of  a  juror,  challenged  lor  principal 
cause,  as  to  whether  he  badformed  and  ex- 
pressed an  opinion  of  theguiltof  theprison- 
er;  and  theother  totheexcluslonof  asiml- 
lar  question  proposed  tobeaskedof  auoth- 
er  Juror,  challenged  to  the  favor.  In  State 
▼.  Spencer  such  a  question  had  been  held  to 
be  inadinissible  on  the  ground  that  an  an- 
swer In  the  afBrmatlve  would  tend  to  the 
disgrace  of  the  Juror.  When  State  v.  B'ox 
was  decided,  legislation  had  modified  the 
common-law  rule  respecting  the  examina- 
tion of  witnesses  to  matters  tending  to 
their  disgrace.  The  question  was  not, 
therelore,  rejected  on  that  ground,  but  on 
the  ground  of  iraniateriallty,  because,  if 
answered  afBrmatlvely,  the  challenee 
would  not  have  been  established.  The 
following  propositions  were  established 
by  the  decision  of  State  v.  Fox,  vie.:  (1) 
That  neither  the  formation  nor  the  ex- 
pression of  an  opinion  of  the  guilt  of  the 
accused  will  be  sufficient  of  Itself  to  dls- 
qualify  the  juror;  (2)  that  an  expression 
of  such  an  opinion,  indicative  of  malice  or 
ill-will  towards  accused,  will  disquali- 
fy the  juror,  and  be  ground  of  principal 
challenge;  and  (3j  that  the  mere  expres- 
sion of  such  an  opinion  will  not  establish 
malice  or  Ill-will  under  a  principal  chal- 
lenge, nor  bias  or  partiality  under  a  chal- 
lenge to  the  favor. 

It  has  been  claimed  that  the  case  also 
settled  that  evidence  of  the  expression  or 
formation  of  an  opinion  as  to  guilt  was 
only  admissible  upon  a  principal  chal 
lenge,  and  this  Is  said  to  be  the  true  de- 
duction to  be  drawn  from  the  language  of 
the  chief  Jastice  on  page  601  of  the  report- 
ed case,wfaere  he  declares  that  his  opinion 
is  not  to  be  regarded  as  sanctioning  the 
right  to  challenge  to  the  favor  on  the 
grounds  there  relied  upon.  Upon  the  pre- 
ceding page  the  opinion  had  dealt  with  an 
exception  taken  under  a  challenge  to  the 
favor.  A  question  whether  the  juror  had 
formed  or  expressed  an  opinion  as  to 
guilt  was  held  to  have  been  properly  ex- 
cluded under  that  challenge,  not  because 
it  was  In  itself  inadmissible,  but  because 
an  affirmative  answer  ahme  would  not 
establish  the  challenge,  and  the  record  did 
not  show  that  it  hud  been  proposed  or 
Intended  to  Introduce  other  evidence. 
Under  Ihese  circumstances.  It  Is  obvious 
that  what  was  afterwards  said  only 
meant  that  a  challenge  for  the  cause  re- 
lied on,  viz.,  the  mere  expression  of  opin- 
ion, was.  If  available,  only  available  a^  a 
principal  challenge.  A  challenge  propter 
affectum  is  "of  two  sorts,  either  working 
a  principal  challenge  or  to  the  favour. 
And,  again, a  principal  challenge  is  of  two 
sorts,  either  by  iudgment  of  law  without 
any  act  of  his,  (the  juror,)  or  by  judg- 
ment of  law  upon  his  owne  act. "  Co.  Lltt. 
I57a.  A  challenge  propter  affectum  con- 
cluding to  the  favor  is  "  when  either partie 


cannot  take  any  pHndpall  challenge,  but 
sheweth  causes  of  favour  which  must  be 
left  to  the  conscience  and  discretion  of  the 
triors,  upon  hearing  their  evidence,  to 
find  him  favourable  or  not  favourable.* 
Id.  157b.  Upon  that  challenge  the  issue  is 
whether  the  juror  is,  in  a  legal  sense,  in- 
diflerent  between  the  parties.  Upon  that 
Issue  the  Indltferency  of  the  juror  is  to  be 
presumed,  and  must  be  overcome  by  evi- 
dence, or  the  challenge  will  not  be  bub- 
tained;  Evidence  must  be  admitted  and 
rejected  according  to  the  rules  of  evidence. 
The  challenged  juror  may  be  sworn  and 
required  to  testify.  He  may  be  examined 
as  to  bias,  and,  in  connection  with  other 
pertinent  testimony  tending  to  show  bias, 
be  may  be  asked  whether  he  has  formed 
or  expressed  any  opinion  as  to  the  guilt 
of  the  accused.  Neither  the  formation 
nor  the  expression  of  such  an  opinion 
will,  of  itself,  be  sufflclentto  establish  bias, 
for  it  is  consistent  with  entire  legal  ln> 
difference  towards  the  accused.  On  this 
subject  thelanguage  ot-Chief  Justice Gbben 
is  BO  apposite  that  I  can  no  better  express 
my  views  than  by  quoting  It  In  full:  "The 
formation  or  expression  of  an  opinion 
•  *  •  is  perfectly  compatible  with  the 
indifference  of  the  juror  in  the  legal  sense 
of  the  term.  The  very  terras  of  the  cbeA- 
lengepropter  affectum  Imply  a  moral  blaa, 
partiality,  or  prejudice.  A  mind  heated 
by  passion,  excited  by  controversy,  or  in- 
flamed by  party  strife,  labors  under  a 
moral  bias.  When  this  is  proved  to  exist, 
th<>  challenge  may  'be  sustained.  But 
knowledge  Is  not  prejudice.  Wherever 
there  is  knowledge,  from  the  very  nature 
of  the  human  miud  there  must  be  opinion; 
and  the  strength  of  the  opinion  will  ordi- 
narily be  proportioned  to  the  extent  of 
the  knowledge.  In  a  community  like 
ours,  where  Intelligence  of  every  kind  is 
widely  diffused,  rapidly  circulated,  and 
eagerly  sought  after,  to  affirm  that  every 
one  who  acquires  inforrtiatlon  of  a  crime, 
and  forms,  as  every  man  capable  of 
thought  must  form,  some  opinion  In  re- 
gard to  it,  is  laboring  under  a  moral  bias 
which  perverts  the  judgment,  is  to  affirm 
what  is  contrary  to  all  reason  and  expe- 
rience, and  In  direct  conflict  with  the 
truth.  »  •  •  There  may  be  some  minds 
so  constituted  that  every  ray  of  light  nec- 
essarily produces  obliquity  of  vision.  But 
that  is  not  the  normal  condition  of  the 
mind,  and  it  cannot  be  wise  to  pi-edicate 
a  legal  principle  upon  a  mere  anomaly. " 
Turning,  now,  to  the  case  before  us,  we 
find  that  the  challenges  under  considera- 
tion were  Interposed  as  principal  chal- 
lenges for  the  sole  cause  that  the  chal- 
lenged Jnrors  bad,  by  reading,  formed  an 
opinion  as  to  the  guilt  of  the  accused. 
Had  the  state  demurred  or  moved  to  over- 
rule on  the  eround  that  the  alleged  canse, 
if  true,  was  insufficient  to  snstain  the 
challenge,  the  court  below  would  have 
been  bound  to  hold  the  demurrer  good, 
or  to  grant  the  motion  upon  the  authori- 
ty of  State  V,  Fox.  But  plaintiffs  in  error 
were  permitted  to  proceed  and  give  evi- 
dence in  support  of  these  principal  chal- 
lengCB.  Questions  were  permitted  to  be 
asked  of  the  challenged  jurors,  tending  to 
show  the  formation  and  expression    ot 
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opinion  by  them  aa  to  the  gn'lt  ot  ao- 
cnsed.  There  vrna  no  evidence  offered  or 
proposed  to  be  given  tending  to  show  an 
expression  of  sach  opinion,  indlcatlTe  of 
malice.  Upon  the  same  anthority  these 
questions,  if  objected  to,  ought  to  have 
been  overmled.  Upon  consideration  ol 
the  evidence  offered  on  the  issues  made  by 
these  challenges,  the  court  below  deter- 
mined that  they  were  not  sustained. 
We  mast  assnme  that  the  coart  found  as 
a  fact  that  no  expression  of  opinion  in- 
dicative of  malice  had  been  shown.  We 
cannot  review  the  decision  on  the  ques- 
tion of  fact.  The  evidence,  however,  dear- 
ly indicates  that  it  was  correct.  Upon 
such  finding,  It  is  perfectly  obvious  that 
the  rulings  against  the  challenges  were 
nnexeeptlonalne.  The  bill  of  exception 
seems  to  show  that  these  challenges  were 
treated  In  the  sesuions  rather  as  chal- 
lenges to  the  favor  than  as  principal  chal- 
lenges. The  argument  here  took  the  same 
direction.  If  we  can  so  consider  them,  the 
roIlng3  are  still  unexceptionable.  Al- 
tboagh  a  challenge  to  the  favor  is  no 
longer  tried  by  triers,  bat  by  the  court, 
the  rules  applicable  to  a  review  of  any 
mling  thereon  have  not  been  altered. 
The  coart  uf  review  can  otaly  deal  with  le- 
gal errors,— such  as  the  improper  admis- 
sion or  rejection  of  evidence,  the  misappli- 
cation of  legal  principles,  and  the  like. 
Adjadlcatious  as  to  the  indifference  of  the 
juror,  made  upon  facts  legally  proved, 
are  adjudications  of  fact  which  cannot  be 
reviewed.  Patterson  v.  State,  48  N.  J. 
Law.  381,  4  Atl.  Sep.  449.  Looking  at 
these  challenges  as  made  to  the  favor,  no 
legal  error  appears  in  the  action  of  the 
eoort  thereon.  Among  the  other  assign- 
ments I  have  not  discovered  any  that 
point  to  errors  below,  or  require  dlscos- 
Bion  here.  The  result  lathat  thejudgment 
mnst  be  aflQrmed. 


<B  N.  J.  I4.  634)         ^— — — 
Statc  (Clark,  Prosecator)  r.  Matob, 
Etc..  of  Newark. 
{Sujntme  Court  of  Neio  Jersey.    Jnne  10, 1891. ) 

BLBOnOS  KZPINSES  — fUaiSTBATIOir— IdABIUnM 
OV  ConKTIXS  AND  TOWNS. 

1.  The  ezpemses  of  electing  booths  under  the 
election  law  of  1890  ore  to  be  borne  equally  by 
the  county  and  the  city  because  they  are  used 
both  in  county  and  city  elections. 

3.  The  county  must  pay  one-half  the  expense 
of  canvassing  and  maUnR  the  registry,  and  eacti 
dty  and  township  one-h^,  because  it  is  used  in 
every  election.  The  county  is  to  pay  the  coat  of 
leviaing  the  registry  for  the  November  election, 
•nd  each  township  Is  to  pay  for  revising  the  teg- 
istiy  for  its  spring  election,  and  the  city  is  to 
pay  ter  revising  the  registry  for  it*  October- 
election. 
(Sylldbtu  by  the  Court.) 

Application  for  maadsmus. 

Argued  at  February  term,  1891,  before 
Depdb,  Yan  Stckbl,  and  Scudprr,  JJ. 

F.  W,  Stevens,  for  plaintiff.  Joseph 
■Coult,  for  defendants. 

Van  Stckkl,  J.  The  question  in  this 
ease  is,  bow  shiril  the  cost  of  conducting 
elections  under  the  act  passed  in  1890 
(Laws  1890,  p.  861)  be  distributed  be- 
tween the  coonty  and  its  cities  and  town- 


ships? That  act  provides  the  mode  tor 
conducting  all  elections  save  town-meet- 
ings, which  are  still  governed  by  the  old 
law  except  as  to  registration.  In  Essex 
county,  monidpal  (Including  township) 
elections  are  held  in  the  spring,  except  In 
the  case  of  tbe  city  of  Newark,  where  the 
municipal  election  takes  place  in  October. 
The  elecUon  for  members  of  assembly  and 
county  ofBcers  is  held  in  November,  at 
which  time  no  township  or  city  ofScers 
are  voted  for.  Sections  64  and  56  of  the 
act  provide  how  the  expenses  therein  re- 
ferred to  shall  be  defrayed.  We  have  con- 
cluded that  tbe  Just  Interpretation  of  the 
act  In  this  respect  is : 

1.  That  tbe  expenses  of  erecting  booths' 
shall  be  borne  equally  by  the  uounty  and 
the  city,  because  tboy  are  used  both  In 
county  and  city  elections. 

2.  That  the  county  shall  pay  one-half 
the  expense  of  canvassing  and  making 
the  reiristry,  and  each  city  and  township 
one-half,  because  it  is  used  in  every  elec- 
tion. Tbe  county  shall  pay  the  cost  of  re- 
vising the  registry  for  the  November  elec- 
tion, and  each  township  shall  pay  for  re- 
vising the  registry  for  its  spring  election, 
and  the  city  shall  pay  for  revising  the  reg- 
istry tor  its  October  election. 

Although  the  registry  was  made  at  the 
instance  of  the  county  authorities  for  the 
November  election,  it  will  be  resorted  to 
and  used  by  the  city  for  the  next  October 
election.  It  seems,  therefore,  that  the  in- 
tention of  the  act  was  to  impose  the  bur- 
den as  above  Indicated.  Let  a  maadawm 
issue  in  accordance  with  this  view. 


(«  N.  J.  Bl  668) 

Newark  AquEnccT  Board  t.  Citt  or 
Passaic  et  aJ. 

(Court  tf  JBrrora  amd  A.ppeaZ»  of  New  Jerseu- 
March  Term,  1890.) 

FiHUlONABT  iNJUNCrnON  — FoixuTios  ov  Watkb 
SOPPLT. 

On  a  bill  by  an  aqueduct  board  to  restrain 
a  city  from  constructing  public  sewers  which 
complainant  alleges  will  pollute  the  water  sup- 

Blled  by  it  to  the  inhabitants  of  the  city,  a  pre- 
minary  injunction  should  issue,  though  the 
city,  by  its  answer  and  accompcmylng  alBdavita, 
denies  tite  charge  that  the  sewage  will  afteoi 
complainant's  water  supply.  Per  Dbpob  and 
Bbown,  jrj..  dissenting. 

For  majority  opinion,  see  20  Atl.  Rep.  64. 

Depdb,  J.,  (dlmeattng.)  I  think  it  is 
entirely  clear,  from  the  acts  of  the  legis- 
lature relating  to  the  Newark  aqueduct 
board,  that  the  city  bad  a  grant  from  the 
state  of  a  right  in  the  waters  of  the  Pas- 
saic beyond  those  rights  Inherent  in  ripa- 
rian owners,  to  have  the  use  of  the  waters 
of  tbe  Passaic  for  a  water  snpply  for  tbe 
city  for  domestic  and  other  purposes.  I 
think,  also,  that,  in  view  of  the  fact  that 
the  health  of  the  inhabitants  of  a  city 
with  a  population  of  180,000  inhabitants  Is 
Involved  in  this  controversy,  the  deposi- 
tions make  a  clear  case  for  the  interposi- 
tion of  the  court  by  a  preliminary  injunc- 
tion. For  these  reasons  I  vote  to  reverse 
the  decree  appealed  from. 

Bbowm,  J.,  euncura  in  the  dissent. 
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Waddinoton  v.  Acton. 

{Covrt  of  Emn  and  Appeals  of  New  Jeney. 
March  Term,  188a) 

Appeal  from  court  of  cbancery.  For 
opinion  of  McOiiAr,  Ch.,Bee18  AtI.Rep.S56. 

Argued  before  the  Chief  Justice,  and  Db> 
FDK,  HlXON,  Oarribon,  Maqib,  Scuddrr, 
and  Van  SrcKBL,  Justices,  and  Brown, 
Ct.GMBNT,  Cole,  Smith,  and  Wqitaker, 
JJ. 

M.  P.  Grejr,  for  appellant.  W.  T.  HO- 
lard,  for  respondent. 

Pes  Cdriau.  Decree  affirmed,  tor  tbe 
reason  given  by  the  chancellor. 


Bolton  v.  Pitnet. 

(fiowrt  of  Errors  and  Appeals  of  New  Jenty. 
March  Term,  1890.) 

Appeal  from  court  of  cbancery.  For 
opinion  of  Pitney,  V.  C,  see  18  Atl.  Bep. 
211. 

Argued  before  tbe  Chief  Justice,  and 
Depue,  Dixon,  Garrison,  M  aoie,  Seed,  and 
Van  Syckei.,  Justices,  and  Bkuwn,  Clem- 
ent, CoLK,  and  Wbitakeb,  .TJ. 

E.  B.  Li-amiog,  for  appellant.  J.  J. 
CraodaU,  for  respondent. 

Per  Curiam.  The  decree  affirmed,  for 
tbe  reasons  given  in  tbe  court  of  chancery. 


Potter  et  al.  v.  Hollister. 

(Court  of  Errors  and  AppetdiS  of  New  Jersey. 
March  Term,  1890.) 

Appeal  from  court  of  chancery.  For 
opinion  of  Van  Fleet,  V.  C,  see  18  Atl. 
Rep.  204. 

Argued  before  the  Chief  Justice,  and  De- 
pde.  Garrison,  Maoie,  Rekd,  ai)d  Van 
Syckel,  Justices,  and  Brown,  Clement, 
Cole,  Smith,  and  Whitaker,  JJ. 

Frank  Bergen,  for  appellants.  John  P. 
Stockton,  for  respondent. 

Per  Curiam.  Decree  affirmed,  for  the 
reasons  given  in  tbe  court  below. 


HtJPSCH  V.  Resch. 

(Court  of  Errors  and  Ajppeals  of  New  Jersey. 
March  Term.  1890. ) 

Appeal  from  court  of  cbancery.  Fur 
opiuiun  of  Pitnet,  V.  C  .,  see  18  Atl.  Rep. 
872. 

Argued  before  tbe  Chief  Justice,  and  Dix- 
on, Marie,  Reed,  and  Van  Syckbl,  Jus- 
tices, and  Brown,  Clement,  Cole,  Smith, 
and  Whitaker,  J  J. 

R.  V.  Lindabnry,  for  appellant.  S.  B. 
Ranaom,  for  respondent. 

Per  Curiam.  Decree  affirmed,  for  tbe 
reasons  given  by  tbe  court  below. 


MoCdllocb  v.  Dynan. 

(Cottrt  of  Errors  and  Appeals  of  New  fersey. 
March  Term,  1890.) 

Appeal  from  court  of  chancery.  For 
opinion  ofMcGiLL,  Ch..see  18  Atl.  Rep.  822. 

Argued  before  tbe  Chief  Justice,  and  De- 
pub,  Dixon,  Garrison,  Maoie,  Scudder, 


and  Van  Syckel,  Justices,  and  Brown,. 
Clement,  Cole,  Smith,  and  Whitaker,  JJ. 
Alfred  A.  Van  Bovenberg,  for  appellant. 
John  S.  Barkalow,  for  respondent. 

.  Per  Cdriam.    Decree  affirmed,  for  the 
reasons  given  by  the  chancellor. 


Green  v.  Camden  Nat.  Bank. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
March  Term,  1890.) 

Appeal  from  court  of  cbancery.  For 
opinion  of  Biro,  V.  C,  see  17  Atl.  Rep.  689. 

Argued  b^ore  tbe  Chief  Justice,  and 
Depue,  Dixon,  Maoie,  Scuodbr,  and  Van 
Syckbl,  Justices,  and  Brown,  Clement, 
Cole,  Smith,  and  Whitaker,  JJ. 

Bergen  &  Bergen, iora,\ipel\ant.  Howard 
M,  Cooper,  for  respondent. 

Per  Curiam.  Decree  affirmed,  for  tbe 
reasons  given  by  the  court  below. 


OSBORN  V.  Acebn. 

(Court  of  Errors  amd  Appeals  of  New  Jtnty. 
March  Term,  189U.) 

Appeal  from  court  of  cbancery.  For 
opinion  of  McGiLL,  Ch.,eeel7  Atl.  Rep.  767. 

Argned  before  the  Chief  Justice,  and 
Dbpor,  Dixon,  Garrison,  Maqie,  and  Van 
Syckbl,  Justires,  and  Brown,  Colb, 
Smith,  and  Whitaker,  JJ. 

John  8.  Jackson,  tor  appellant.  WUlard 
P.  Voorbees,  for  respondent. 

Pbr  Curiam.  Decree  affirmed,  for  the 
reasons  given  by  the  cbanoellor. 


(ES  N.  J.  U  585) 

State  (Evans,  Prosecutor)  v.  Board  of 
Chosen  Freeholders  of  Hudson  Coun- 
ty. 

{Supreme  Comt  of  Neio  Jersey.    June  10, 1891.) 

REUOy.U.  OV  DlgCRABQBD  SoLDIBB — ABOUTIOH 

or  Omujc. 

1.  The  act  of  1888,  p.  186,  respectiiig  the  re- 
moval of  honorably  discharged  soldiers  from 
offices  and  positions,  does  not  prevent  the  bona 
flde  abolition  of  an  offloeor  position  held  bysuoh 
Incumbent 

a.  A  person  appointed  by  tbe  board  of  five- 
holders  of  Hudson  as  machinist  and  reiievinfr  en- 
gineer at  the  snm  of  $8.50  per  dajr,  tvhose  services 
were  gas  and  steam  fitting  and  mievlng  the  reg- 
ular engineers  at  the  county  building,  and  who 
worked  wherever  sent  by  the  superintendent,  and 
who  was  paid  for  his  tune  of  actual  service,  is 
not  within  the  terms  of  the  act. 
(SyUalrus  by  the  Covrt.) 

This  writ  brings  up  a  resolution  of  the 
board  of  chosen  freeholders  of  Hudson 
county  dismissing  tbe  prosecutor  from  the 
employ  of  the  board. 

Argued  at  February  term,  ISUl,  before 
Knafp  ana  Reed,  JJ. 

,/.  W.  Bissell,  for  plaintiff.  J.  A.  Mo- 
Gratb,  for  defendant.. 

Reed,  J.  The  board  of  chosen  freehold- 
ers of  Hudson  county  on  July  10, 1S88,  by 
a  resolution,  appointed  Benjamin  Evans 
to  the  position  of  machinist  and  relieving 
engineer  at  tbe  county  institution,  at  tbe 
rate  of  f  8,60  per  da.v.  for  .one  year,  or  un- 
til bis  successor  should  be  duly  appointed. 
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The  board,  on  January  80,  1890,  passed 
another  resolntion.to  the  parport,  among 
otiier  tbinKB,  tbat  the  position  ot  ma- 
chinist at  Snake  Hill,  held  tiy  Benjamin 
Evans,  be  abotished ,  and  the  said  Evans 
be  dismissed  from  the  employ  and  pay  of 
the  board.  The  prosecutor  is  an  honora- 
bly discharged  soldier  of  the  Union  army. 
He  was  dismissed  withonta  hearing.  He 
claims  tbat  his  dismlsnal  contravened  the 
provisions  of  an  act  in  regard  to  honora- 
bly discharged  Union  soldiers.'  Pamph. 
Laws  1888,  p.  VS5.  That  act  provides  that 
no  person  holding  n  position  in  any  city 
or  connty  in  this  state,  whose  term  of 
office  is  not  now  Hzed  by  law,  and  receiv- 
ing a  salary  from  such  city,  county,  or 
state,  who  is  an  honorably  discharged 
soldier  or  sailor  having  served  in  the  war 
of  the  Rebellion,  shall  be  removed  from 
such  position  except  for  good  cause  shown 
after  a  hearing,  bnt  such  person  shall  hold 
his  pusltion  during  good  behavior,  and 
shall  not  be  removed  for  political  reasons. 
I  tblnli  the  board  possessed  the  power  to 
abolish  the  position  or  office  which  it  had 
created,  assuming  that  the  position  was 
one  within  the  meaning  of  the  act.  Aside 
from  the  provisions  of  the  above  act,  there 
exists  no  reason  to  doubt  the  ability  of 
the  board  to  do  so.  State  v.  Haines,  48 
N.  J.  Law,  25 'i  Greene  v.  Freeholders,  44 
N.  J.  Law,  888.  Nor,  in  my  Judgment,  is 
this  power  abated  b^  reason  of  the  terms 
of  the  act.  The  statute  was  not  designed 
tor  the  purpose  of  perpetuating  the  ex- 
istence of  offices.  Whenever  for  econom- 
ical reasons,  or  any  other  reason  arising 
from  governmental  policy,  it  may  be 
thought  wise  to  extinguish  the  office  or  po- 
sition, tiie  power  which  created  can  annul 
it.  It  is  a  matter  of  course  that  the  exer- 
tion ot  the  power  to  disestablish  must  be' 
boaa  Ode,  for  it  is  manifest  tbat,  if  It 
should  appear  that  a  formal  act  purport- 
ing to  abolish  such  an  office  or  position  is 
only  a  device  for  the  purpose  of  removing 
an  officer  or  employe  while  the  office  or 
position  practically  still  remains  in  exist- 
ence, such  a  subterfuge  would  be  of  no 
avail.  In  the  present  case  nothing  in  the 
testimony  impeaches  the  object  of  the 
board  in  passing  the  last  resolution.  The 
evidence  taken  in  the  case  is  meagei.  No 
subsequent  appointment  of  any  person  to 
the  sameplaceappenrs  to  have  been  made. 
The  work  which  Evans  did  has  been  dis- 
tributed among  different  persons.  Wheth- 
er these  persons  were  already  in  the  serv- 
ice of  the  hoard  does  not  appear.  I  can 
gather  nothing  tangible  from  the  testimo- 
ny which  displays  any  otherobjectto  beat- 
tained  by  the  board  than  an  actual' aboli- 
tion of  the  position  in  question.  But  I 
am  of  the  opinion  that  Evans  did  not 
hold  an  office  or  position  which  was  pro- 
tected by  tlie  statute.  I  think  that  his 
services  lacked  that  fixed  and  continuous 
iiuality  which  the  act  contemplates.  He 
seems  to  have  had  no  right  to  employ- 
ment excepting  as  he  was  needed  by  the 
superintendent.  The  latter  person  says 
In  bis  testimony  tbat  "Evans  was  em- 
ployed sometimes  at  one  institution,  and 
sometimes  at  anotiier,  and  sometime*  in 
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the  connty  Jail,  and  wherever  I  sent  him ; 
and  he  was  paid  by  the  day  for  aetnal 
service  at  the  end  of  the  month. "  It  oth- 
erwise appears  that  the  work  of  Evans 
consisted  in  fixing  steam  and  gas  pipes, 
and  in  relieving  the  different  engineers 
when  they  had  their  day  off.  His  serv- 
ices seem  more  nearly  to  resemble  those 
of  the  workman  in  the  case  of  State  v. 
Board  ot  Public  Works,  than  the  duties  ot 
the  bridge-tender  in  State  v.  Same,  both 
of  which  cases  are  reported  in  61  N.  J. 
Law,  240,  17  Atl.  Rep.  113.  The  writ  is 
dismissed,  'with  costs. 

(«  N.  J.  I*  582) 

Statb  (Mobbill,  Prosecutor)  v.Simpkins, 

Collector. 

(Supreme  Court  af  New  Jene]/.    June  10,  1891.) 

ABBsaaKxirr  or  Taxis— Powibs  of  Bobovsb 

ASSSSSOBS. 

Tlie  assessor  of  a  borough  organlMd  under 
"An  aot  for  the  formation  of  boroogfa  govern- 
ments, "  approved  April  5,  1878,  is  empowered  by 
^JHe  supplement  of  jtfarch  28,  Is*^  to  assess  all 
taxes,— state,  county,  township,  school,  as  well 
as  borough  taxes. 
(SyUabvs  bu  the  Court) 

This  writ  of  certiorari  brings  up  an  as- 
sessment of  taxes  for  the  year  1890  against 
the  prosecutor,  for  state,  county,  town- 
ship, poll,  special  school,  and  fire-district 
taxes.  The  assessment  was  made  by  the 
assessor  ot  the  borough  of  Yineland, 
which  borough  was  Incorporated  under 
an  act  for  the  formation  of  borough  gov- 
ernments. Snpp.  Revision,  p.  44,  and  its 
supplements.  Tire  borough  lies  within  the 
larger  territory  Included  within  the  town- 
ship of  Lnndis. 

Argued  at  February  term,  1891,  b^ore 
Knapp  and  Rebb,  JJ. 

J.  J.  Crundall,  for  prosecutor.  John  S, 
Mitchell,  tor  defendant. 

Reed,  J.  This  writ  is  sued  out  by  the 
prosecutor's  attorney  tor  the  purpose  of 
settling  the  question  whether  the  assessors 
in  l>oroughs  like  Vineland  have  the  power 
to  assess  any  taxes  other  than  those  au- 
thorised for  borough  purposes.  The  po- 
sition of  the  prosecutor  is  that  all  the 
sta'te,  county,  township,  and  other  taxes, 
not  borough  taxes,  must  be  assessed  by 
the  assessor  of  the  township  within  which 
the  borough  lies.  This  question-  was 
raised  in  the  case  of  State  v.  Craig,  61  N. 
J.  Law,  462, 17  Atl.  Rep.  065;'but,its  decis- 
ion being  unnecessary,  it  was  left  open. 
I  am  of  the  opinion  that  the  borough  as- 
sessor possesses  the  power  to  assess  all 
the  taxes  of  every  kind  within  the  limits 
Of  the  borouKb.  The  Intention  of  the  leg- 
islature to  confer  this  power  upon  this 
officer  seems  to  me  to  be  unmistakable. 
The  following  statutory  provisions  are  in- 
dicative of  such  Intention:  The  Supple- 
ment of  1888,  (Pamph.  Laws,  226.  5  4,)  pro- 
vides that  the  borough  assessor  shall  pos- 
sess the  same  powers  and  perform  the  du- 
ties in  the  same  manner  as  the  assessors 
In  the  several  townships.  The  same  sec- 
tion provides  that  the  assessor  shall  be  a 
member  ot  the  county  board  of  aeseusors. 
This  direction  implies  that  he  shall  take  n 
part  in  the  collection  of  state  and  connty 
taxes,  else  he  would  have  no  business  in 
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the  county  board.  The  same  act,  in  sec- 
tion 5,  defines  the  dnty  ol  the  borongb  tax 
collector.  By  its  terms  he  shall  pogsess 
all  the  powers  of  township  collectors.  It 
then  provides  that,  in  addition  thereto, 
be  shall  collect,  receive,  and  hold  all  mon- 
eys raised  by  taxittion  for  all  purposes 
within  the  borough.  It  then  provides 
how  the  borough  money,  except  school 
moneys,  shall  be  paid  out.  Thin  section 
plainly  implies  that  he  shall  collect  all 
taxes.  Including  school  taxes,  and  there 
can  be  no  doubt  that  those  taxes  which 
the  borough  collector  is  authorized  to  col- 
lect the  borough  assessor  is  empowered  to 
assess.  SO,  there  seems  to  be  no  room  for 
doubt  that  the  legislature  intended  to  con- 
fer upon  the  borough  assessor  the  abili- 
ty to  assess  all  taxes  within  the  borough 
limits.  Thera  does  seem  to  be  a  juncture 
of  affairs  which  is  not  expressly  provid- 
ed for,  in  respect  of  some  of  the  taxes  to 
be  assessed  within  the  borough.  I  allude 
to  those  taxes  which  are  levied  for  town- 
ship purposes,  both  within  that  part  of 
the  township  lying  within,  as  well  as 
within  that  part  of  the  township  lying 
outside  of,  the  borough.  The  borough 
act  has  not  provided  for  borough  control 
over  all  the  subjects  of  local  government 
which  are  confided  to  the  toW;aBhips,  un- 
der the  general  township  act,  (Revision, 
p.  1194,  §  11.)  or  which  are  within  the 
powers  granted  to  the  township  of  Lan- 
dls  by  its  special  act  of  incorporation, 
(Pamph.Laws,  1864,  p.  ISO,  and  its  supple- 
ments.) For  an  Instance  of  such  taxes, 
reference  can  be  made  to  the  tax  author- 
ized to  be  raised  by  the  township  for  the 
support  of  the  poor.  This  tax  is  still 
raised  by  an  aesessment  imposed  upon  the 
property  i.yiog  in  the  towuship,  including 
the  territory  covered  by  the  borough.  To 
fix  the  percentage  of  tax  to  be  levied,  it 
is  essential  that  the  respective  assessors 
of  the  borough  and  of  the  township  shall 
meet  and  compare  their  abstracts  of  rat- 
able property  within  their  respective  ter- 
ritories. Now  there  Is  no  express  direc- 
tion in  the  borough  act  respecting  such  a 
meeting.  But  such  a  comparison  of  rat- 
ables  Is  an  essential  Incident  in  the  exe- 
cution of  the  general  power  granted.  The 
grant  of  the  authority  to  assess  carries 
with  It  the  authority  to  perform,  as  well 
as  the  duty  to  execute,  the  details  necessa- 
ry to  the  execution  of  the  oflicial  function 
Imposed.  Ttie  same  course  of  conduct  is 
probably  implied  in  that  provision  in  the 
township  act,  (Revision,  p.  1196,  §  12,) 
which  enables  the  town-meeting  to  elect 
more  than  one  assessor.  In  the  event  of 
the  election  of  two  assessors  and  of  a  di- 
vision of  territory,  instead  of  a  joint  as- 
sessment of  the  entire  property,  the  same 
necessity  for  a  compaiison  of  the  proper- 
ty listed  for  taxation  by  each  assessor 
would  arise.  The  same  dnty  would  then 
be  implied  in  that  case  as  exists  in  this 
case,  in  view  o(  the  condition  of  affairs 
now  under  consideration.  In  the  clearevi-  • 
dence  ol  the  intent  of  the  legislature  that 
all  taxes  shall  be  assessed  in  the  borough 
by  the  borough  assessor.  In  thesnme man- 
ner as  all  taxes  are  to  be  assessed  in  the 
township  by  the  township  assessdr,  the 
duty  of  the  borough  and  township  assess- 


ors is  to  carry  ant  the  details  essential  to^ 
effectuate  the  assessment.  Whenever  u 
tax,  whether  a  tqwnshlp  tax,  a  school- 
district  tax,  or  other  local  tax,  shall  be- 
levied  upon  property  lying  in  more  than 
one  taxing  district,  and  so  a  comparison 
of  ratable  property  must  bs  made  for  the 
purpose  of  ascertaining  the  proportion 
of  tax  to  which  the  property  in  each  tax- 
ing district  is  liable,  then  the  duty  is  im- 
posed upon  these  officers  to  meet  and  com- 
pare abstracts.  Tbe  assessments  are 
affirmed,  with  costs. 


(63  N.  J.  L.  529> 

Martin  v.  Stanabach,  Overseer. 
{Supreme  Cowrt  of  New  Jersey.    June  16, 1891.  > 

BASTJ.BD  CaiLD — LboAI.  SBTTLEVBirT. 

The  settlement  of  a  bastard  child  is  at  the 
place  of  the  legal  settlement  of  its  mother  at  the 
time  of  Its  birth,  but,  unless  it  appears  tltat  tbe 
mother  has  a  IsKal  settlement  elsewhere  in  the 
state,  the  legal  settlement  of  a  bastard  child  must 
be  held  to  be  in  the  township  where  it  is  bom. 
(SyUabue  by  the  Court.) 

On  ceiHorari  removing  proceedings  In 
bastardy  of  two  justices  of  the  peace. 

Argued  February  term,  1891,  before  De- 
PDE.  Van  Syckel,  and  Scuddbr,  JJ. 

James  F.  Conklln,  for  plaintiff.  F.  J. 
Swayze,  for  defendant. 

Van  Stckrl,  J.  The  proceedings  which 
have  been  certified  into  this  court  for  re- 
view were  Instituted  against  the  relator 
under  section  28  of  tbe  bastardy  act,  (Re- 
vision, p.  75.)  The  result  below  was  ad* 
verse  to  the  putative  father  of  the  bas> 
tard,  and  a  warrant  was  thereupon  is- 
sued directing  bis  goods  and  chattels  to 
be  seized,  and  his  lands  to  be  let  for  and 
towards  the  maintenance  of  the  said  child 
in  pursuance  of  the  statute.  To  reverse 
these  proceedings  is  the  object  of  this  suit. 
A  number  of  objections  have  been  urged 
lo  their  regularity  and  legality,  of  wtiicb 
it  will  be  necessary  to  consider  but  one. 
It  is  admitted  by  counsel  of  the  respective 
parties  that  the  only  evidence  adduced  be- 
fore the  justices  was  the  examination  of 
Addle  Blair, the  motlier  of  tbe  child,  which 
Is  made  part  of  tbe  case.  This  testimony, 
taken  under  oath  before  the  said  justices, 
was  as  follows:  "The  examination  of  Ad- 
die  Blair,  of  the  township  of  liardyston, 
in  the  county  of  Sussex  and  state  of  New 
Jersey,  single  woman,  talsen  upon  oath, 
before  us,  Bevier  Peterson  and  William  S. 
Smith,  two  of  tbe  justices  of  the  peace  In 
and  for  said  county,  this  twentieth  day 
of  November,  eighteen  hundred  and  ninety, 
who  salth  that  on  the  twentieth  day  of 
November,  eighteen  hundred  and  eighty- 
nine,  at  Branchville,  in  the  township  of 
Frankford,  In  the  said  county  of  Sussex, 
she,  the  said  Addle  Blair,  was  delivered 
of  a  female  bastard  cblld,  and  that  the 
said  bastard  child  is  likely  to  become 
chargeable  to  the  said  township  of  UaN 
dyston,  and  that  Robert  Martin,  late  of 
the  said  township  of  Hardyston,  farmer, 
did  get  her  with  child  of  the  said  bastard 
child.  AddieBlaih."  From  this  affidavit 
of  the  mother  it  appears  that  the  bastard 
child  was  born  in  Frankford  township,  in 
the  county  of  Sussex,  and  there  is  an  entire 
absence  of  evidence  to  show  that  tbe  settle- 
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meat  ofthe  mother  waslnHardyston.  The 
settlement  of  a  bastard  child  Is  at  the 
place  of  the  legal  settlement  of  its  moth- 
er at  the  time  of  Its  birth,  and  the 
settlement  of  the  bastard  does  not  change 
by  a  subsequent  change  In  that  of  the 
mother.  Nottingham  v.  AmweU,  21  N.  J. 
Law,  27;  Paterson  v,  Byram,  'JS  N.  J. 
Law,  S94.  Bat,  unless  the  mother  has  a  le- 
gal settlement  elsewhere  in  the  state,  the 
legal  settlement  of  a  bastard  child  la  in  the 
town  ur  township  where  bom.  Therft 
being  no  evidence  to  show  where  the  legal 
settlement  of  the  mother  in  this  case  was, 
It  must  be  assumed  that  the  legal  settle- 
ment of  the  bastard  was  not  in  Har- 
dyston,  hat  iu  the  township  of  Frank- 
ford.  McCoy  V.  Newton,  37  N.  J .  Law,  133. 
The  OTerseer  ot  Hardyston,  therefore,  had 
no  right  to  Institute  these  proceedings; 
they  must  be  taken  by  the  overseer  of  the 
township  to  which  the  bastard  is  legally 
chargeable.  The  proceedings  below  must 
be  set  aside,  with  costs. 

(Ca  K.  J.  U  647)         

United  Nrw  Jerset  Bailboad  &  Ca^ial 

Co.  et  al.  V.  Jersey  City. 
{Supreme  Court  of  New  Jersey.    Juue  17, 1891.) 
Railboas  liANOs— Taxation. 
A  strip  of  land  (100x400  feet)  purchased  by 
a  rallroiid  company  in  anticipation  of  future  need 
for  a  branch  road,  occupied  in  ^art  (SSx^OO  feet) 
by  a  crestle-work  supporting  railroad  tracks,  is 
taxable  by  the  state  (under  Act  April  lU,  1881, 
p.  143)  for  the  85  feet  in  actual  use,  and  by 
local  assessment  for  th^  remaining  66  feet  lying 
vacant  for  many  years. 
(SulMbus  by  the  Court.) 

On  the  petition  of  the  United  New  Jersey 
Railroad  &  Canal  Company  and  the  Penn- 
sylvania Railroad  Company,  its  lessees, 
representing  that  certain  property  of  the 
United  Companies,  situated  In  Jersey 
City,  has  been  assessed  by  the  local  assess- 
ors uf  the  taxing  district  of  Jersey  City, 
and  also  by  the  state  board  of  assessors, 
as  property  used  for  railroad-purposes. 

Argued  before  Dgpub,  Van  Syckbl,  and 

SCDDDBB,  JJ. 

J.  H.  Vredenhnrgb,  for  petltinner.  IV. 
J>.  Edwarda,  for  respondents. 

ScuDDBR,  J.  Tbeland  in  dispute  is  situat- 
ed within  the  taxing  district  ot  JerbeyCity, 
and  is  bounded  on  threesides  by  Brunswick 
street.  Sixth  street,  and  Monmouth  street. 
It  is  100  feet  in  width  by  400  feet  in  length. 
It  wasjiurcbased  by  the  United  Railroad 
Companies  in  1868  for  the  Harsimus  Branch. 
Upon  this  strip  of  land  an  elevated  rail- 
road, with  a  double  ti-ack,  was  built  on  a 
trestle-work  22  feet  high,  supported  by 
poles  driven  in  the  ground.  This  work  is 
35  feet  in  width,  running  the  whole  length 
of  400  feet  from  Monmouth  street  to 
Brunswick  street,  and  was  built  in  1S72  or 
1873.  It  has  been  used  by  the  companies 
since  its  construction,  but  the  vacant  land 
between  the  trestle-work  on  the  south, 
and  Sixth  street  on  the  north,  65  feet  in 
width,  has  not-  been  In  actual  use  for  any 
purpose  since  its  purchase.  It  is  testified 
that  this  strip  forms  a  part  ot  the  right  of 
way  ot  the  Harsimus  Branch,  running 
from  a  point  near  Baldwin  avenue.  In  Jer- 
sey City,  to  the  Hudson  river.    Since  the 


passage  of  the  act  for  the  taxation  of  rail- 
road and  canal  property,  April  10,  1884, 
(Laws  1884,  p.  142,)  this  entire  strip  has 
been  taxed  by  the  state  board  of  asaeHsors 
of  New  Jersey,  and  the  taxes  thereon  have 
been  paid  to  the  state.  Since  that  date  it 
has  also  been  taxed  by  the  local  assessors 
of  the  taxing  district  ot  Jersey  City.  Un- 
der the  act  of  March  30,  18S6,  entitled 
"An  act  concerning  the  settlement  and 
collection  of  arrearages  of  unpaid  taxes 
and  assessments  and  water-rates  or 
water-rents  In  cities  of  this  state, "etc., 
commonly  known  as  the  "Martin  Act.'' 
commissioners  appointed  for  Jersey  City 
have  adjusted  these  taxes,  as  against  that 
portion  of  the  block  or  strip  of  land  above 
described  not  actually  occupied  by  the 
treritie  of  the  company's  railroad  ;  that  is, 
65  feet  in  width  by  400  feet  In  length.  The 
question  to  be  determined  is  whether 
this  65-feet  strip  Is  taxable  by  tho  state 
board  of  assessors,  or  by  the  board  of 
assessors  of  Jersey  City.  The  answer  is 
to  be  found  in  the  words  of  the  act  of 
1884.  Section  1  enacts  "  that  all  the  prop- 
erty ot  any  railroad  or  canal  compa- 
ny not  used  for  railroad  or  canal  pur- 
poses shall  be  assessed  and  taxed  by  the 
same  assessors,  and  in  the  same  manner, 
and  at  the  same  rate,  as  the  taxable  prop- 
erty ot  other  owners  In  the  same  munici- 
pal division  or  taxing  district," etc.  Sec- 
tion 2  enacts  "that  all  property  of  any 
railroad  or  ot  any  canal  company  used  tor 
railroad  or  canal  purposes  shall  be  as- 
feesed  by  a  state  board  ot  assepsors, "  etc. 
The  test  ut  this  right  of  assessment  is 
whether  this  strip  of  65  feet  wide  in  con- 
troversy is  use!  for  railroad  purpuHes. 
In  State  v.  Haight,  85  N.  J.  Law,  40,  the 
charter  .of  that  company  exempted  from 
local  taxes  "any  property  purchased,  held, 
or  used  by  said  company  for  the  purpose 
ot  their  charter."  It  was  there  said  that 
"the  construction  by  which  the  clause  of 
exemption  is  sought  ,to  be  restricted  to 
lands  necessary  toe  the  present  require- 
ments ot  the  company,  and  In  actual  use 
for  their  business,  Is  not  Justified  by  the 
language  of  the  section  referred  to. "  It 
will  be  noticed  that  the  terms  in  this 
charter  are  broader  than  those  used  in  the 
general  act  ot  1884,  where  the  words 
"  used  "  or  "  not  used  "  are  alone  employed 
'to  define  the  manner  of  taxation.  None  ot 
the  cases  cited  (State  v.  Mansfield,  23  N.  J. 
Law,  510;  State  v.  Newark,  25  N.  J.  Law, 
315,  and  26  N.  J.  Law,  519 ;  State  v.  Hancock, 
33  N.  J.  Law,  315,  and  35  N.  J.  Law,  537) 
are  in  terms  or  (acts  like  this  case;  but  In 
State  v,  Newark,  which  most  nearly  re- 
sembles it,  the  fact  that  for  man^'  years 
the  land  was  not  used  and  occupied  for 
the  necessary  purposes  of  the  company 
seemed  to  be  decisive  as  to  the  right  of  lo- 
cal taxation.  Neither  the  fact  that  it 
might  be  a  matter  of  convenience  for  the 
company  to  hold  the  property,  nor  that  it 
may  have  foreseen  that  exigencies  of  its 
legitimate  business  would  at  some  future 
time  require  Its  use,  was  therein  held  to  be 
of  any  effect.  These  advantages  are  all 
that  are  claliped  in  this  case.  It  Is  espe- 
cially Important,  in  the  estimation  ot  the 
grincipal  witness  who  has  been  sworn  In 
ebah  ot  the  company,  in  anticipation  cl 
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the  fntnre  need  of  the  company,  to  In- 
nrease  the  namber  of  tracks  and  to  widen 
the  road.  But  the  company,  since  the  par- 
chase  of  the  laud  in  1868,  has  left  this 
strip  uf  65  feet  He  vacant  and  unused  nntll 
the  time  when  these  taxes  were  levied,  in 
18S4,  and  up  to  1887,  and  since  that  time, 
BO  far  as  it  appears.  This,  for  the  pur- 
pose of  the  statute,  mttst  be  conclusive 
that,  daring  the  time  when  these  taxes  In 
controversy  were  laid,  the  strip  of  land 
assessed,  according  to  the  adjustment 
made  by  the  commlBsioners  under  the 
Martin  act,  were  not  used  by  the  railroad, 
and  were  liable  to  the  local  assessment. 
The  exact  sum  to  be  refunded  by  the  state 
may  be  settled  by  the  parties,  or  the 
court,  upon  application,  will  appoint  a 
commissioner  to  determine  this  amoant. 

{48  N.  J.  K.  888)  

Stickle  v.  Stickle. 
(Court  of  Chancery  of  New  Jersey.  June  1«J,  1891. ) 
DrvoBOT— Adoltbet— Sdfficiksct  o»  Evidesok. 
In  a  suit  by  a  husband  against  his  wile  for 
divorce  ttie  inroofs  established  fireouent  and  clan- 
destine meetings  l>etween  tlie  wife  and  her  al- 
leged paramour.  The  husband  produced  more 
tlian  90  letters,  which  were  In  the  handwriting 
of  the  alleged  paramour,  addressed  to  the  wife, 
written  within  a  p^iod  of  about  14  months,  dur- 
ing which  the  clandestine  meetings  referred  to 
were  liad,  and  which,  by  their  volume  and  ref- 
erence to  trivial  passing  events,  gave  internal  ev- 
idence of  their  auUienticity  as  part  of  a  cotre- 
spondence  with  tlie  wif».  He,  in  addition,  testi- 
fied that  he  had  found  the  letters,  respectively, 
either  in  his  wife's  pooliet-boolc  or  in  her  loclced 
tninlc,  to  which  he  did  not  have  access.  The 
wife,  called  as  a  witness  in  her  own  behalf,  and 
advised  by  competent  counsel,  failed  to  deny 
knowledge  of  the  letters,  or  to  contradict  any  of 
her  husband's  statements  with  reference  to  them. 
Held,  that  the  statements  contained  in  the  let- 
ters, so  far  as  they  allege  acts  and  mental  condi- 
tions of  the  wife,  will  be  regarded  as  admissions 
by  her. 
(SyUdbus  by  the  Court.) 

Pinal  hearingon  bill,  answer,  and  proofs. 
Theodore  Little,  for  complainant.    Vre- 
deaburgb  &  Ourretsoa,  for  defendant. 

McGiLb,  Ch.  The  complainant  seeks  a 
divorce  from  bis  wife,  alleging  as  a  cause 
her  adultery  with  one  Charles  J.  Fox. 
Both  he  and  the  defendant  have  lived  from 
childhood  at  Rockaway,  in  Morris  county. 
They  were  married  there  In  1876,  and  now 
have  two  children,  daughters;  the  elder, 
Helen,  about  thirteen  years  of  age,  and 
the  younger,  Mary,  two  years  her  junior. 
For  several  years  the  complainant  has  al- 
lowed himself  to  become  so  absorbed  in 
bis  business  that  be  has  neglected  bis  wife 
and  children,  and  failed  to  participate 
with  them,  to  any  considerable  extent,  in 
home  life,  and  social  pleasures  a.nd  duties. 
He  has  occupied  his  time  chiefly,  in  part- 
nership with  bis  brother,  in  a  inmber- 
yard,  and,  alone,  ia  the  management  of 
a  farm  and  a  large  general  merchandise 
store.  The  evidence  establishes  that  it 
has  been  habitual  with  bira  to  remain  at 
his  store  from  early  morning  until  late  at 
night,  taking  barely  time  enough  to  go 
home,  a  distance  of  halt  a  mile,  to  his 
meals.  He  Is  forty  years  old ;  about  eight 
years  his  wife's  senior.  Charles  J.  Fox 
was  also  reared  in  Bockaw  ay,  and  was 


the  neighbor,  friend,  and  f1*equent  guest  of 
the  complainant  end  defendant.  He  isun- 
marrled,  and  abo^t  30  years  old.  For  sev* 
eral  years  he  was  the  village  postmaster. 
In  July,  1889,  because  of  political  changes, 
he  was  thrown  out  of'that  position,  and 
became  the  complaluunt's  book-keeper. 
He  remained  in  the  latter  position  until 
the  following  February,  when  the  com- 
plainant discharged  him,  under  the  eir- 
curastances  hereafter  related. 

The  complainant  testifies  that  on  Bun- 
day,  the  l«th  day  of  February,  1890,  b» 
went  home  from  his  store  at  iibout  9 
o'clock  at  night,  In  company  with  an  em- 
ploy<»  named  William  Haller,  who  was  ac- 
customed to  sleep  at  his  house;  that  he 
went  to  his  wife's  bedroom,  and  there, 
upon  a  stand,  saw  her  pocket-book,  par- 
tially opened,  so  that  money  and  a  letter 
in  it  were  exposed  to  his  view;  and  that 
he  took  out  the  letter  und  read  it.  It  was- 
without  date,  in  the  handwriting  of  Pox, 
and  commenced  In  this  wise:  "My  own 
Precious  andDarliug  lAb;"  and  continued 
In  portions  of  it  as  follows:  "My  darling, 
you  ask  me  If  I  miss  you.  Tes,  indeed,  I 
do  miss  seeing  your  sweet,  smillug  lace, 
as  I  told  you  in  my  letter  of  yesterday.  I 
would  llKe  to  have  you  with  me  jast  now, 
and  have  your  dear,  sweet  lips  pressed  to 
mine,  for— well,  just  about  an  hoar,  with- 
out letting  up  at  all.  I  am  sure  I  coald 
stand  it;  but  my  dearest  could  not,  could 
you,  darling?  My  dear,  you  speak  of  it 
being  BO  warm  In  Trenton.  •  •  »  WelU 
my  darling,  I  stayed  wi^h  the  boss  again 
last  night,  and  wished  lor  my  own  true 
love  Just  the  same  as  usual,  all  the  time- 
thinking  of  yon,  dearest,  because  It  doe» 
seem  as  though  I  wantad  you  where  I 
could  gaze  at  or  hold  you  tn  my  arms,  you 
precious  darling.  I  wish  I  was  with  yon 
when  you  were  feeling  no  badly  yesterday. 
*  *  *  I  am  your  own  darling  and  tra* 
lover,  J."  Folded  with  this  letter  was  an- 
other writing  by  Fox,  also  without  date, 
which  commences  abruptly  at  the  top  of 
a  sheet,  as  though  In  the  middle  of  an 
epistle.  It  begins,  "I  hope,  my  dear;" 
and  cuntinuea  in  places  in  this  language: 
"I  have  seated  myself  (with  your  dear, 
loving  face  before  me)  to  write  yon  a  few 
lines  before  I  retire,  and  to  tell  you  how 
glad  I  was  to  learn  of  your  condition  to- 
night. Now,  dearest  one,  don't  think 
from  this  that  I  am  glad  of  your  being  un- 
well, but  that  you  are  out  of  all  danger  ot 
getting  in  any  trouble  from  our  being  to- 
gether: and  when  you  said  to-night  that 
I  wouldn't  care  to  be  with  you  to-night 
you  were  very  ranch  mistaken,  because  I 
do  not  love  you  for  one  purpose  alone, 
but  1  love  you  for  all  and  forever.  •  •  • 
Now,  my  dear  girl,  I  beseech  of  yon  not 
to  accuse  me  of  not  loving  after  what  has 
tronsplred  in  the  past  two  or  three  days, 
because,  my  darling,  I  love  yon  just  the 
same,  if  not  more,  than  ever,  it  Huch  a 
thing  is  possible;  and  I  do  wish  you  had 
not  made  arrangements  for  another  bed- 
fellow to-night,  because,  my  dear  one,  I 
would  have  come  Just  as  willlDgly  and 
spent  a  few  hours  with  yon  as  I  did  the 
night  before,  because  yon  have  been  so 
good  to  me,  and  sacrificed  somnch  to  add 
to  my  pleasure  and  enjoyment;  and  I  leei 


Digitized  by 


Google 


K.y.) 


STICKLE  «.  STICKLE. 


U 


that  I  can  Uever  pay  yon  tor  It.  •  •  • 
Never  be  afraid  to  look  me  straight  In  the 
face  with  the  same  stem,  frank,  yet  Iot- 
IdKi  look,  because  I  respect  and  honor  you 
as  much  as  tbon^h  we  had  a  right  to  be 
together  for  the  two  nights  that  we  were 
In  each  other's  society.  •  •  •  Good- 
night, sweetheart,  and  believe  me  always 
yonrown  darling,  J."  The  complainant 
farther  testifies  that  he  remarked  to  Hal- 
ler,  who  had  accompanied  him  to  his 
wife's  room,  that  the  defendant  was  care- 
less witb  her  pocket-book,  and  then,  after 
counting  his  wife's  money,  commenced  to 
read  the  letter  he  had  found,  and,  recog- 
nising the  handwriting  of  Fox,  read  it 
aloud  to  Haller,  and  that  then  be  .and 
Haller  started  out  to  find  the  defendant, 
going  to  ber  lather's  house,  about  a  mile 
distant.  On  tlieir  way,  be  says,  they 
talked  about  the  letter.  When  be  reached 
his  father-in-law's  house  he  found  Fox 
and  Fox's  brother  there,  but  not  tbe  de- 
fendant. He  says  that  he  greeted  those 
present  generally,  but  said  nothing  in  par- 
ticular to  Fox.  Shortly  after,  he  left  his 
father-In- law's,  and  Fox  and  his  brother 
left  at  the  same  time.  The  complainant 
walked  ahead  witb  Haller,  and  the  Fox 
brothers  followed.  As  they -were  passing 
the  house  of  the  ddendant's  sister.  Fox 
suggested  that  the  defendant  might  be 
there,  and  the  complainant  and  Haller 
stopped.  There  he  found  the  defendant, 
and,  after  u  short  visit,  went  home  with 
ber.  He  said  nothing  to  her  about  the 
letter  he  had  found.  When  they  reached 
home  Haller  went  to  bis  room,  and  the 
complainant  and  his  wife  retired.  The 
complainant  says  that  be  undressed,  and 
laid  down  a  minute,  and  then,  making  the 
excuse  that  he  was  not  sleepy,  and  had 
an  inventory  to  write,  he  got  up  .and 
dressed,  and,  roaslng  Haller,  went  with 
him  to  the  store,  and  remained  there  till 
morning.  Early  In  tbe  morning  he  con- 
sulted his  cousin,  a  lawyer  In  Bockaway, 
and  later  went  to  Morrlstown  to  lay  his 
discovery  before  his  present  counseL 
Later  in  the  day  he  returned  home,  and  in 
tbe  evening  talked  with  Fox  in  the  office 
of  bis  store.  Upon  cross-examination  be 
relates  his  conversation  witb  Fox  at  this 
interview  as  follows :  "  I  asked  him  it  he 
had  been  corresponding  with  my  wife- 
writing  clandestine  letters  to  her.  He 
said, '  Tes,'  he  had.  I  asked  him  it  she 
ever  wrote  any  letters  to  him?  Ha  suid, 
'Yes.'  I  said,  'Did  you  over  write  her 
many  letters  ?'    He  said  he  had :  quite  a 

food  many;  and  also  said  that  Mrs. 
tickle  had  written  him  a  good  many  let- 
ters. I  asked  him  where  those  letters 
were  that  Mrs.  Stickle  wrote  to  him.  He 
said  he  burnt  them  up.  I  bad  quite  a  long 
talk  with  bim  after  that,  about  ruining 
my  family,  and  asked  bim  what  he  thought 
about  it ;  and  be  appeared  to  be  very  sor- 
ry. ••  •  Well,  we  had  quite  a  long 
talk.  I  asked  him  if  he  ever  kissed  and 
hugged  Mrs.  Stickle.  He  said  be  had.  I 
said,  'Charley,  yoo  have  betrayed  me. 
haven't  yon?'  He  said, 'Yes,' he  had.  I 
says :  '  Charley,  what  would  you  do  if  you 
was  In  my  place?  Wonld  you  live  with 
such  a  woman  as  that?'  He  said, 'I  don't 
know  what  I  would  do  If  I  had  two  chil- 


dren.^ I  asked  him  If  be  wonld  marry 
snch  a  woman  as  Mrs.  Stickle  it  he  had  a 
right  to  gret  married  to  her?  He  said> 
'No.'  I  said, 'You  wouldn't  marry  snch 
a  woman  as  that,  Charley,  would  yon?' 
He  said, 'No.'  I  told  him  to  comedown 
to  the  store  In  tbe  morning. "  Tbe  next 
morning  Fox  was  discharged.  The  com- 
plainant states  that  be  has  not  seen  bim 
or  corresponded  with  him  since.  This 
was  on  Tuesday  morning.  The  same  day 
the  defendant  went  to  New  York  city,  and 
wbile  she  was  away  the  complainant, 
procuring  the  services  of  a  locksmith, 
opened  ber  trunk,  and  there  found  90  or 
more  letters  in  tbe  handwriting  of  Fox. 
Many  of  them  were  in  envelopes  which » 
through  the  cancellation  of  postage 
stamps  at  various  dates,  appear  to  bare 
gone  through  tbe  post-office  at  different 
times.  Others  do  not  appear  to  have  been 
posted.  The  dates  indicate  that  the  first 
of  them  was  written  in  December,  1888. 
They  cover  250  printed  pages,  and  with- 
out exception  abound  in  expressions  of  an 
Intense  sexual  love,  so  common-placo, 
monotonous,  and  devoid  of  piquancy  as 
to  make  their  examination  a  most  bnr^ 
densome  task.  They  refer  to  incidents 
and  conversations  and  express  desirea 
which,  if  founded  in  fact,  prove  an  unre- 
strained Intimacy  between  bim  and  tbe 
defendant.  He  speaks,  among  other 
things,  of  his  difficulty  in  keeping  away 
from  her  "dear,  sweet  lips;"  of  bis  long- 
ing to  have  her  near,  that  he  may  "love" 
and  "caress"  her,  and  "impress  on  those 
darling,  warm,  and  loving  lips  an  occa- 
sional klsa ;"  of  their  being  intimate;  of 
his  "starving"  for  her;  of  bis  almost 
breaking  her  back  by  his  embraces;  ot  his 
visits  to  her  at  her  home,  and  of  her  visits 
to  him  at  the  post-office  afterithad  closed 
for  tbe  night;  of  his"  devouring"  ber  with 
bis  love;  of  bis  desire  to  keep  his  lips 
pressed  to  hers  all  tbe  time,  and  his  won- 
der whether  they  could/' keep  It  up  all 
night;"  of  his  wish  to  have  ber  in  bis 
"  arms  once  more ; "  ot  their  narrow  escapes 
from  the  complainant's  detection ;  of  his 
fear  that  their  love  may  be  discovered, 
and  that  she  may  suffer  in  consequence, 
and  the  like.  Tbe  proofs  show  that  upon 
one  occasion  Fox  was  taken  sick  while  at 
the  complainant's  house,  and  that  he  re- 
mained there,  all  night.  In  one  ot  his  let- 
ters, without  date,  he  uses  this  language: 
"My  darling,  when  yon  came  to  my  bed- 
side the  other  night  I  felt  Just  like  p'ulllng ' 
you  in  tbe  bed  with  me,  for  I  hate  to  see 
you  leave  me,  because  I  know  if  you  had 
been  with  me  I  think  I  would  have  been 
tbe  happiest  mortal  on  this  earth.  But 
no,  two  lovers  had  to  be  content  to  sleep 
with  snch  a  wide  space  between  us;  and 
under  the  same  roof  In  tbe  bargain. "  Id 
another  letter  he  wrote  apologetically: 
"I  am,  indeed,  very  sorry  that  you  took 
my  meaning  for  bad.  •  •  »  Well,  my 
dear,  I  tell  you  what  I  meant  when  I  said, 
'  I  hope  in  some  future  day  that  you  may 
rest  in  tbe  way  you  desire.'  I  did  not 
mean  it  for  anything  bad  at  all,— when 
you  said  you  would  be  happy  if  you  could 
go  to  bed  and  fall  asleep  in  my  arms." 
Since  you  accuse  me  of  meaning  bad  I 
have  come  to  the  conclusion  tbpt — well,  I> 
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wlU  not  say  what  I  was  goioK  to.  I  will 
tell  you  wben  I  see  yun  again."  In  an- 
other letter  he  stated  that  Bhe  had  asked 
bim  how  he  would  like  to  be  the  bed-tel- 
low  of  a  certain  woman  whom  she  men- 
tioned, and  added  that  be  would  like  it 
for  one  night.  In  still  another  letter  he 
said:  "WelU  my  darling,  you  bare  no 
mure  wish  for  me  than  I  have  lor  you 
when  I  have  been  in  bed  alone;  and,  my 
darling,  it  would  be  glorious  indeed  to  be 
allowed  the  privilege  of  being  in  bed 
with  one  I  love  so  dearly,  and  having  her 
rest  on  my  arm  all  night.  Yes,  my  dear, 
it  would  be  heavenly;  and,  ray  own  true 
love,  I  agree  with  you  that  we  might  as 
well  hare  the  ^ game  as  the  name' of  be- 
ing bad. "  In  another  letter  he  referred  to 
the  defendant's  worry  about  the  early 
physical  development  of  her  elder  daugh- 
ter, and  advised  her  that  it  was  her  duty 
to  make  explanations  to  the  child,  and 
then  added  that  the  intimacy  between  bim 
and  her  poabied  him  to  broach  this  topic. 
It  is  claimed  that  these  letters  prove  de-- 
sire  and  opportunity  i  from  which  I  should 
infer  adultery.  Before  1  consider  their 
probative  force  it  will  be  well  to  state  the 
other  proofs  with  whiuh  I  have  to  deal. 
It  has  been  shown  beyond  contradiction 
that  Fox  frequently  visited  the  complain- 
ant's bouse,  not  only  when  the  complain- 
ant was  ut  home,  but  also  when  he  was 
away ;  aud  that  upon  occasions  he  would 
remain  with  the  defendant  alone  in  the 
parlor  or  her  bed -room  for  more  than  an 
hour  at  a  time.  One  servant  testifies  that 
she  has  seen  the  defendant  watching  for 
Fox,  and  that,  after  one  of  his  visits,  the 
defendant  instinicted  her  not  to  mention 
the  tact  of  the  visit  to  Mr.  Stickle ;  and 
another  servant  testifies  that  once,  from 
the  yard,  she  saw  the  defendant  close  the 
shutters  of  her  bedroom,  while  Fox  was  in 
the  bedroom  with  her,  and  other  wit- 
nesses speak  of  seeing  the  defendant  and 
Fox  walking  together  frequently  in  the 
night.  A  young  man  gives  evidence  of 
having  twice  seen  the  defendant  come 
from  the  post-offlce  after  it  had  been 
closed  for  the  night,  once  alone  and  once 
with  Fox.  The  defendant  admits  that 
Fox  visited  her,  and  was  in  her  bedroom, 
but  she  insists  that  the  room  was  a  sit- 
ting-room as  well  as  bedroom,  frequented 
by  the  inmates  of  the  house;  that  it  con- 
tained her  sewing-machine  and  a  sofa, 
and  that  the  bed  was  a  wardrobe  bed- 
stead, shut  up  during  the  day.  She  also 
admits  that  she  visited  the  post-offlce,  but 
denies  that  she  was  ever  In  it  after  it  had 
been  closed  for  the  night.  She  denies  that 
she  ever  closed  the  shutters  of  her  bed- 
room so  that  Fox  might  not  be  seen  there, 
and  she  denies  that  she  was  ever  guilty  of 
"improper"  conduct  with  Fox,  and  that 
she  ever  committed  adultery  with  him. 
She  fails  to  define  what  she  means  by  the 
word  "improper."  She  does  not  once,  In 
the  course  of  her  testimony,  allude  to  the 
letters  of  Fox.  She  does  not  deny  their  re- 
ceipt by  her;  that  they  were  in  her  trunk; 
that  one  was  taken  from  her  pocket-book ; 
that  she  corresponded  with  Fox :  or  that 
she  was  kissed  and  embraced  by  him.  She 
contents  herself  with  the  uncertain  denial 
of  "improprieties,"   and  her  declaration 


that  she  did  not  commit  adultery.  She 
was  not  cross-examined.  Aside  from  the 
letters,  I  tail  to  find  full  proof  of  adultery; 
Opportunity  is  snfflcientiy  shown,  and  as 
well  a  censurable  and  imprudent  friend- 
ship with  Fox,  and  plain  desire  to  be  in  his 
company.  But,  without  the  letters,  I 
would  not  be  convinced  that  adulterous 
desire  existed.  The  proximate  acts 
proved  would  leave  me  In  that  state  of 
doubt  which  should  be  resolved  In  the  de- 
fendant's favor.  Taken  with  the  letters, 
however,  the  proofs  present  a  very  differ- 
ent case.  If  the  letters  are  parcel  of  a  cor- 
respondence between  the  defendant  and 
Fox,  and  are  to  be  regarded  as  admis- 
sions of  conduct  and  desires,  adultery  la 
established  beyond  peradventure;  How 
do  they  stand?  They  are  put  in  the  case, 
in  the  first  instance,  by  tlie  testimony  of 
the  complainant  alone.  It  is  a  note- 
worthy fact  that  neither  William  Hailer, 
nor  the  locksmith  who  opened  the  defend- 
ant's trunk,  were  called  as  witnesses. 
Their  absence  has  not  been  explained,  and, 
had  thed^endaut  denied  knowledge  of  the 
letters,  1  think  it  would  have  been  fatal  to 
the  complainant's  case,  for  he  alone 
should  not  be  permitted  to  establish  this 
very  material  part  of  the  proof.  But  here 
the  defendant  goes  upon  the  stand,  and, 
being  advised  by  competent  counsel,  un- 
dertakes to  meet  the  case  against  her,  yet 
is  strangely  silent  upon  the  vitally  impor- 
tant subject  of  these  letters.  Her  silence, 
under  the  circumstances,  comes  as  a  tacit 
admission  of  the  truth  of  her  husband's 
testimony,  and  of  her  receipt  and  conceal- 
ment ot  those  papers.  In  face  of  this  si- 
lence, the  suggestion  of  her  counsel  that 
the  correspondence  may  have  been  the 
product  of  conspiracy  between  the  bns- 
band  and  Fox  comes  without  force.  In- 
deed, a  bare  perusal  of  the  great  volume 
of  letters,  full  of  reference  to  a  passing  and 
trivial  events,  written  upon  divers  pa- 
pers, inclosed  in  a  variety  of  envelopes, 
stamped  with  different  post -marks,  filling 
a  multitude  of  pages,  reiterating  a  hun- 
dred tlmes;the  same  expression,  and  cover- 
ing a  period  ot  14  months,  exhibits  so 
great  an  absence  of  studied  design  as  to 
commend  them  as  bona  Sde  productions. 
To  accept  them  as  parcel  of  the  execution 
of  a  conspiracy  would  require  me  to  ac- 
cord to  the  complainant  and  Fox  a  pa- 
tient, viciuns  perseverance,  deep  cunning, 
and  consummate  skill,  whic-b  is  plainly  be- 
yond their  ability,  and  unwarranted  by 
proofs.  Indeed,  the  mere  superabun- 
dance of  letters  negatives  the  idea  that  they 
were  the  product  of  a  corrupt  agreement, 
for  In  one-fiftieth  partot  the  mass  present- 
ed all  the  matter  that  would  be  necessary 
to  give  it  effect  could,  and  naturally 
would,  have  been  written.  Now,  accept- 
ing the  letters  as  those  of  a  lover,  which 
were  secretly  received,  retained,  and  con- 
cealed, and  contemplating  the  further  cir- 
cumstance that  while  they  were  being  re- 
ceived the  defendant  constantly  accepted 
and  sought  the  society  of  that  lover,  I 
feel  constrained  to  give  them  ths  full  force 
of  implied  admissions  by  the  defendant 
against  her  Interest,  in  proof  not  only  of 
the  adulterous  desire  Which  is  necessary 
to  Infei-entlal  proof  of  her  guilt,  but  also 
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of  tbe  very  crime  of  adultery  IteeU,  for  I 
can  read  tbe  langoage  of  the  papers  found 
In  her  pocket-book  in  no  other  Ught  tban 
as  an  admlsalon  of  adultery.  That  such 
force  Is  due  to  them,  under  tbe  circum- 
stances stated,  is  established.  Hobby  v. 
Hobby.  64  Barb.  277;  2  PhU.  E<r.  449; 
Luveden  v.  Lovedeu,  2  Hagg.  Const.  1. 

It  bas  been  insisted  for  the  defendant 
that  she  is  addicted  to  the  continuous  and 
excessive  use  of  morphine;  that  that  fact 
was  known  to  the  complainant ;  that  the 
complainant  for  several  years  has  been 
anxious  to  be  divorced  from  her,  going  ho 
far  as  to  declare  that  he  would  give  f 500 
for  proof  of  her  adultery;  and  it  is  argued 
from  this  and  his  invitations  to  Fox  to 
visit  his  bouse,  bis  neglect  of  his  wife, 
and  bis  spiritless  accounting  with  tbe  man 
wbo  had  dishonored  liim,  that,  if  it  is  not 
proved  that  be  conspired  with  Fox  to 
falsely  convict  the  defendant  of  adultery, 
it  is  at  least  shown  that  he  connived  at 
her  seduction.  It  is  proved  that  to  some 
extent  she  was  accustomed  to  take  mor- 
phine, but  to  what  extent  is  not  shown. 
It  Is  Impossible  to  determine  from  the  evi- 
dence that  thehabit  in  any  degree  affect- 
ed her  moral  atHtalaH.  She  makes  no 
mention  of  the  habit  in  her  testimony. 
That  her  husband  knew  of  tbe  habit  Is 
a  mooted  question.  He  denies  all  knowl- 
edge of  It.  That  the  complainant  once 
before  suspected  her  of  infidelity,  and 
that  their  relations  have  been  most  un- 
happy, is  abundantly  shown  by  the  bill 
and  answer  in  divorce  proceedings  be- 
tween tbem  in  1885.  It  was  npon  that 
occasion  that  he  fretfully  declared  that 
he  would  pay  $500  for  proof  of  her  adul- 
tery. These  conditions  may  in  a  great 
measure  account  for  the  complainant's 
absorption  in  his  business  pursuits  and 
neglect  of  his  wife,  but  they  do  not  show 
affirmative  connivance.  They  give  room 
for  nothing  more  than  conjecture.  His 
lack  of  spirit  in  dealing  with  J.  Fox  was 
evidently  due  to  his  mercantile  habit  of 
weightng  his  actions  by  profit  and  loss. 
Indeed,  the  fact  that  the  delense  of  con- 
nivance is  resorted  to,  in  light  of  the  fail- 
ure to  deny  the  receipt  of  Fox's  letters, 
itself  strengthens  the  conviction  that  the 
defendant  was  guilty  of  the  adultery 
charged.  But  it  is  insisted  that,  in  vl6w 
of  the  complainant's  past  suspicions  of  bis 
wife,  be  was  bound  to  watch  her,  and 
that  his  careless  neglect  to  do  so,  and  to 
discover  and  prevent  ber  relations  witn 
Fox,  amount  to  a  passive  connivance, 
which  should  preclude  him  from  obtaining 
a  decree  of  divorce.  And  here  the  doctrine 
enunciated  in  this  state  by  Chancellor 
Zabbibkib  in  Hedden  v.  Hedden,  21  N.  J. 
£q.  61,  74,  and  followed  by  Vice-Cbancellor 
Van  Fleet  in  Cane  v.  Cane,  39  N.  J.  Eq. 
148,  that  if  a  husband  sees  what  a  reason- 
able man  could  not  see  without  alarm,  or 
il  he  knows  that  his  wife  has  been  guilty 
of  Incontinence,  whereby  he  is  put  upon 
his  guard  respecting  her  weakness,  he  is 
called  upon  to  exercise  a  peculiar  vigi- 
lance and  care  over  her;  and,  it  he  sees 
what  a  reasonable  man  could  not  permit, 
and  makes  no  effort  to  avert  the  danger, 
he  most  be  supposed  to  see  and  mean  the 
result, — ^is  Invoked.    It  is  observed  that 


in  this  case  the  complainant  did  not  know 
that  his  wife  bad  ever  been  guilty  of  in- 
continence. He  merely  suspected  it,  and 
eventually  so  far  abandoned  his  suspi- 
cions as  to  live  for  years  with  her  as  her 
husband,  and  the  complainant  most  sol- 
emnly avers  that  he  never,  previous  to 
finding  the  letter  In  her  pocket-book,  bad 
suHpected  unlawful  or  improper  relations 
between  her  and  Fox.  There  is  nothing 
to  indicate  that  Fox  had  not  previously 
been  of  good  repute  lor  morality.  He  had 
been  a  life-long  friend  of  both  tbe  com- 
plainant and  defendant.  I  tbink  it  would 
establish  a  dangerons  precedent  to  put 
this  case  within  tbe  doctrine  applied  in 
the  two  cases  lust  cited.  To  require  a 
suspicious  vigilance  upon  the  part  of  a 
husband  who  once  who  may  have  enter- 
tained a  groundless  suspicion  of  bis  wife's 
fidelity,  in  itself  would  be  apt  to  engender 
doubt  and  mistrust  that  would  continu- 
ally threaten  conjugal  happiness.  The 
essential  elements  of  the  doctrine  referred 
to  are  lacking  here.  There  was  neither 
knowledge  of  previous  incontinency,  nor 
knowledge  of  questionable  relations  be- 
tween tbe  defendant  and  Pox.  It  is,  of 
course,  to  be  deplored  that  tbe  com- 
plainant did  not  devote  more  time  to  the 
supervision  of  his  wife  and  family,  but 
that  he  failed  to  do  so  will  not  disentitle 
him  to  tbe  decree  be  now  asks.  I  will 
grant  tbe  divorce. 


(SS  N.  J.  L.  S3«) 

State  (Zeliff,  Prosecutor)  v.  Grand 
LonoB  OF  New  Jersey  Kniohts  of 
Pythias. 

Same  v.  Henby  Clay  Lodge  No.  46, 

Knights  of  Pythias. 
(Supreme  Cowrt  of  New  Jersey.    June  16,  1891.) 

IJUlTDAMnS  TO  FsrVATE  COBPOBATION— DuOIFUinB 
or  MSMBBBS— JUBISDICTION. 

1.  Mandarmis  is  the  appropriate  remedy  to 
effect  the  restoration  of  a  member  of  a  private 
corporation  who  has  been  irregularly  removed 
from  membership. 

3.  In  determining  whether  courts  will  take 
jurisdiction,  a  distinction  must  be  observed  be- 
tween oases  in  which  the  association  subjects  its 
member  to  discipline  for  immoral  conduct,  or  for 
violation  of  the  rules  of  the  order,  and  those  in- 
stances in  which  the  member  appeals  to  the  courts 
to  secure  property  rights  or  to  enforce  money 
demands. 

8.  In  regard  to  matters  of  discipline,  the 
courts  will  not  Interfere  against  the  decision  of 
a  club  professing  to  act  under  its  rules,  unless  it 
can  be  shown  either  that  the  rules  are  contrary 
to  natural  justice,  ae  that  what  has  been  done  is 
contrary  to  the  rules,  or  that  there  has  been  mala 
fides  or  malipe  in  arriving  at  the  decision,  or  re- 
fusal togive  the  member  a  hearing. 

4.  When  there  is  an  appeal  to  a  superior  body 
within  the  organization,  that  remedy  must  be  ex- 
hausted before  the  aid  of  the  law  court  can  be  in- 
voked. 

5.  The  fact  that  the  body,  within  the  organi- 
zation to  which  the  appeal  must  be  taken,  is  a 
corporation  of  another  state,  does  not  change  the 
rule.  The  presumption  is  that  such  appellate  body 
will  do  justice  between  the  parties. 

6.  If,  after  review  in  the  supreme  lodge, 
there  remains  in  the  proceedings  and  judgment 
against  the  relator  any  such  illegality  as  will 
give  him  a  standing  in  this  court,  he  may  sue  foi 
relief,  and  the  associations  now  defendant  will 
still  be  within  the  reach  of  the  mandatory  writ 

{.SuWOms  by  the  Court.) 


Digitized  by 


Google 


64 


ATLANTIC  BBPOBTEB,  Yoi.  22. 


<2!r.J. 


On  appHcatloc  for  mandamuB. 

Argued  at  February  term,  1891,  before 
Depur,  Van  Syckel,  and  Scuoder,  JJ. 

Hayes  *  Ijambert,  for  ralator.  Voor- 
bees  &  Cotter,  for  defendants. 

Van  Svckel,  J.  The  Grand  Lodge  of 
New  Jersey  Knights  of  Pythlaa  is  a  cor- 
poration organized'  under  tbe  laws  of 
New  Jersey.  The  Henry  Clay  Lodge  No. 
45,  Knights  of  Pythias,  is  an  unincorpo- 
rated company  and  a  voluntary  associa- 
tion, consisting  of  more  than  seven  per- 
sons, organized  for  social,  charitable,  and 
benevolent  purposes,  organized  under  a 
charter  granted  to  it  by  the  said  grand 
lodge.  The  grand  lodge  has  appellate 
Jurisdiction  over  tbe  subordinate  lodges, 
and  an  appeal  lies  from  the  grand  lodge 
to  the  Supreme  Lodge  of  the  Knights  of 
Pythias,  which  is  a  corporation  organized 
under  the  laws  of  theDistrict  of  Columbia. 
The  regular  weekly  benefits  paid  by  Henry 
Clay  Lodge  to  sick  members  in  good 
standing  are  six  dollars  per  week.  In  the 
month  of  June,  1889,  the  relator  was  a 
member  in  good  standing.  During  that 
month  the  relator  was  charged  tvitb  en- 
tering into  a  conspiracy  with  certain  oth- 
er members  of  the  association  to  black- 
ball, without  cause,  all  applicants  for  ad- 
mission, and  thereby  prevent  an  Increase 
of  the  membership.  In  execution  of  this 
corrupt  agreement,  it  was  alleged  that 
the  relator  did  subsequently  black-ball  au 
applicant  for  membership  without  any 
Just  reason.  Tiie  result  of  tbe  trial  before 
the  Henry  Clay  Lodge  was  that  the  re- 
lator was  found  guilty,  and  suspended 
from  the  lodge  for  the  term  of  99  years. 
The  relator  thereupon  appealed  to  the 
grand  lodge,  which  dismissed  his  appeal, 
and  affirmed  the  action  of  the  subordinate 
lodge.  The  relator  then  applied  to  this 
court  for  a  writ  of  mandamus  to  the 
Henry  Clay  Lodge  and  to  the  grand  lodge 
to  reinstate  him  in  his  said  membership. 
That  mandamus  is  the  appropriate  rem- 
edy to  effect  the  restoration  of  a  member 
of  a  private  corporation  who  has  been 
irregularly  removed  from  membership  Is 
KB  Hdjadicata  in  this  court.  Sibley  v.  Car- 
teret Club,  40  N.  J.  Law,  295.  In  determin- 
ing whether  courts  will  take  Jurisdiction, 
a  distinction  must  be  observed  between 
cases  in  which  the  association  subjects  its 
member  to  discipline  for  immoral  conduct 
or  for  violation  of  the  rules  of  tbe  order, 
and  those  instances  in  which  the  member 
appeals  to  the  courts  to  secure  property 
rights  or  to  enforce  money  demands.  In 
regard  to  matters  of  discipline,  tbe  courts 
will  not  interiere  against  the  decision  of 
the  members  of  a  club  professing  to  act 
under  Its  rules,  unless  it  can  be  shown, 
either  that  the  rules'  are  contrary  to  nat- 
nral  Justice,  or  that  what  has  been  done 
Is  contrary  to  the  rules,  or  that  there  has 
been  tnM7a  Odes  or  malice  in  arriving  at 
the  decision,  or  refusal  to  give  the  member 
a  bearing.  Such  is  the  rule  declared  in 
Dawkins  v.  Antrobus,  17  Ch.  Div.  616, 
affirming  the  decision  of  Jessel,  M.  R. 
The  weight  of  authority  in  this  country  is 
to  a  like  effect.  Bac.  Ben.  Soc.  §§  105, 106, 
and  cases  cited;  Livingston  v.  Trinity 
Church,  45  N.  J.  Law,  230.    In  the  case  be- 


fore ua  the  prosecotor  rests  b<8  right  to 
relief  upon  the  allegation  that  tbe  proceed* 
ings  against  him  are  irregular  and  illegal, 
when  tested,  by  tbe  rules  and  const! tutioB 
and  by-laws  of  tbe  defendant  association. 
Assuming  this  to  be  true,  we  think  tbat 
he  has  been  premature  In  invoking  the 
aid  of  this  court  before  he  has  exhausted 
the  remedies  to  which  he  may  resort  with- 
in the  organisation  itself.  Under  the  rules 
of  the  order,  to  which  be  voluntarily  sub- 
scribed, he  had  an  appeal  to  the  grand 
lodge,  to  which  he  resorted  in  this  case 
without  success.  From  tbe  grand  lodge 
an  appeal  lies  to  the  supreme  lodge,  and  it 
is  provided  by  the  constitution  of  the  su- 
preme lodge  that,  unless  an  appeal  be  tak- 
en from  tbe  decision  of  the  grand  lodge, 
thedecisionof  thegraud  lodgeshall  becon* 
elusive.  Notice  of  appeal  has  beeu  given 
by  the  relator,  but  has  not  as  yet  been 
prosecuted  to  effect.  The  supreme  court 
of  Pennsylvania  holds  that  a  member  of 
a  mutual  benefit  society  must  resort,  for 
the  correction  of  an  alleged  wrong  done 
to  him  as  such  member,  to  tbe  tribunals 
of  the  society ;  and  the  Judgment  of  such 
tribunals,  when  resulting  fairly  from  the 
application  of  the  rules  of  the  society,  is 
final.  McAlees  v.  Supreme  Order,  etc.,  18 
Atl.  Bep.  755.  The  same  rule  lias  been 
adopted  in  Massachusetts.  Chamberlain  v. 
Lincoln,  120  Mass.  70;  Karcber  v.  Supreme 
Lodge,  137  Mass.  368.  In  Lafond  v.  Deems, 
81  N.  Y.508,  the  New  York  court  of  appeals 
refused  to  Intervene,  on  the  ground  that 
courts  should  not,  as  a  general  rule,  inters 
fere  with  the  contentions  and  quarrels  of 
voluntary  associations,  so  long  as  tbe 
government  is  fairly  and  honestly  admin- 
istered ;  and  those  who  have  grievances 
should  be  required,  in  the  first  Instance,  to 
resort  to  the  remedies  for  redress  provided 
by  their  rules  and  regulations.  If  there 
is  a  right  of  appeal  to  a  tribunal  of  the 
organization,  a  mandamus  will  not  issue 
until  that  remedy  Is  exhausted.  Members 
of  such  associations,  having  voluntarily 
constituted  tribunals  to  adjust  their  differ- 
ences, should  not  be  permitted  to  resort 
to  courts  of  justice  to  set  aside  the  lUegal 
awards  of  such  trtbtinals,  as  long  as  there 
is  another  body  which  has  power  to  re- 
verse the  sentence,  and  which  has  not  been 
appealed  to.  Tbe  presumption  Is  that  the 
superior  court  will  correct  any  illegal  de- 
cision in  the'  fornm  below  Association 
V.  Benson,  76  Tex.  562,  13  S.  W.  Kep.  379; 
Harrington  v.  Association,  70  Oa.  840. 
Bauer  v.  Samson  Lodge  (reported  In  102 
Ind.  262, 1  N.  E.  Rep.  671)  draws  a  clear 
distinction  between  one  who  is  asserting 
a  claim  to  money  due  upon  the  terms  of 
the  contract  entered  into,  and.  one  who 
presents  a  question  of  discipline,  of  policy, 
or  of  doctrine  of  the  order  or  fraternity  to 
which  he  belongs.  The  Indiana  .court 
maintained  that  in  the  latter  case  the 
member  must  resort  to  the  method  of  pro- 
cedure prescribed  by  the  association  b^ore 
invoking  tbe  power  of  the  courts.  There 
is  no  good  reason  why  be  should  be  per* 
mitted  to  repudiate  the  engagement  into 
which  he  enters  to  submit  to  the  by-laws, 
rules,  and  regulations  of  tbe  order.  It  is 
quite  apparent  that  the  efficiency  of  such 
organizations  cannot  be  maintained,  U  a 
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member  may  at  hla  pleasore  remove  fiticta 
coatruversieslnto  the  civil  courts,  to  the 
exclusion  ol  the  tribonalswblob  have  been 
establiahed  for  their  adJndicatioD.  The 
BUKgestlon  that  the  supremelodge  la  a  for- 
elKu  corporation,  over  which  this  court 
can  exercise  no  jurisdiction,  and  that, 
therefore,  the  relator  should  not  be  re- 
quired to  resort  to  his  api>eal,  has  not,  in 
myiadffment,  any  controllinR  force.  If, 
after  revievrin  the  supreme  lodge,  there  re- 
mains in  the  proceedings  and  Judgment 
against  the  relator  any  such  illegality  as 
will  give  him  a  standing  in  this  court,  be 
may  sue  for  relief,  and  the  associatloos 
now  defendant  here  will  still  be  within  the 
reach  of  the  Mandatory  writ.  The  man- 
damvs  sbould  be  denied,  with  costs. 

(74  Md.  400)  

EorsASs  V.  Mann. 
(Court  of  Appeals  of  MaryUmd.    June  17, 1891. ) 

DSBD— N^TDBB  or  ESTAVI  OONTITBD. 

Prior  to  the  abrogation  in  Haiyiand  in  1880 
of  the  common-iaw  rale  that  the  word  "helra" 
must  appear  in  every  deed  to  convey  the  fee,  a 
grantor,  in  wtiom  a  leaaeliold  estate  and  a  re- 
version had  merged  by  hisparchaae  of  the  latter, 
executed  a  deed  which  conveyed  the  land  to  the 
grantee,  "his  executors,  administrators,  and  as- 
signs, "  and  described  It  as  that  acquired  from 
the  prior  leaseholder,  referring  to  no  other  deed, 
and  warranted  it  to  be  held  In  like  manner  as  it 
might  have  been  held  by  grantor  "by  virtue  of 
the  indenture  above  referred  to,  or  by  any  other 
ways  or  means  whatsoever. "  field,  thM  such 
doM  conveyed  only  a  life-estate. 

Appeal  from  clrcoit  court  of  Baltimore 
city. 

Bill  for  specific  performance  by  Mary  J. 
Mann  against  John  Hotsaas.  From  a  de- 
cree for  plaintiff,  defendant  appeciis. 

Argued  l>efore  Alvky,  C.  .T.  and  Miller, 
Robinson,  Bbyan,  McShbbst,  and  Irvtno, 
JJ. 

H.  J.  Broenlnfc  and  H.  Fi  Halbacb,  for 
appellant.  B.  W.  Appl^artb  and  Julian 
I.  Alexander,  for  appellee. 

Iktinq,  J.  The  decree  of  the  circuit 
court  of  Baltimore  city,  from  which  this 
appeal  was  taken,  is  for  the  specific  per- 
formance of  a  contract  for  the  sale  of  a 
parcel  of  land  by  the  appellee  to  the  ap- 
pellant. The  appellant  resists  compli- 
ance on  the  ground,  as  he  alleges,  that  the 
appellee  cannot  make  falm  a  good  title  in 
fee  for  the  property  which,  in  writing,  she 
has  contracted  to  sell  him,  and  be,  by  the 
same  writing,  has  agreed  to  bny.  The  de- 
cree appealed  from  adjudges  that  Mrs. 
Mann,  (the  appellee,)  has  a  fee-simple  title, 
which  tbe  appellant  Is  compelled  to  take 
and  pay  tor  in  accordance  with  tbe  agree- 
ment. From  the  agreed  statement  of 
facts  it  appears  that  on  the  80th  day  of 
January,  1768,  tbe  ground  in  controversy 
was  leased  for  99  years,  renewable  forever, 
by  one  Cornelius  Howard,  to  a  certain 
Conrad  Smith,  and  that,  after  sundry 
mesne  conveyances,  tbe  lot  in  question 
was  on  tbe  aoth  of  April.  1796,  conveyed  to 
John  Stump,  subject  to  tbe  yearly  rent  of 
8s.  4d.  On  tbe  8tb  of  Jaooary,  1817,  tbe 
executors,  legatees,  and  cbildren  of  John 
Stomp  assigned  the  leasehold  estate  in 
the  lot  of  ground  in  question  to  Priscilla 
Stump.  Afterwards  a  certain  Henry  P, 
T.22A.no.2— 5 


Summer,  having  become  entitled  to  tbe 
reversion  in  fee  in  the  lot,  for  the  consider- 
ation of  f  27,  conveyed  tbe  same  to  Priscil- 
la Stump.  The  rent  reserved  was  thus 
extinguished,  and  Priscilla  Stump's  estate 
becamea  fee,  by  tbe  merger  of  tbe  leasehold 
in  tbe  fee.  On  tbe  2d  of  March,  1842,  Pris- 
cilla Stump  made  and  executed  toTbomas 
W.  Levering  the  deed  through  which  the 
appellee  claims  her  title,  by  mesne  convey- 
ances, till  she  obtained  a  deed  purporting 
on  Its  face  to  convey  a  fee-simple  estate. 
As  tbe  whole  case  turns  upon  the  proper 
constmctlou  and  effect  of  this  deed  from 
Priscilla  Stump  to  Thomas  W.  Levering, 
we  set  out  the  granting  clause  and  the 
babendam  clause,  which  are  as  follows: 
"  Witneeseth,  that  for  and  in  considera- 
tion of  tbe  sum  ol  five  thousand  dollars, 
current  money,  by  tbe  said  Levering  to 
the  said  party  of  the  first  part,  at  and  be- 
fore the  sealing  and  delivery  of  these  pres- 
ents. In  hand  paid,  the  receipt  whereof  Is 
hereby  acknowledged,  the  said  Priscilla 
Stump  bath  given,  granted,  bargained, 
and  by  these  presents  doth,  give,  grant, 
bargain,  sell,  transfer,  and  assign,  auto 
tbe  said  Thomas  W.  Levering,  his  execu- 
tors, administrators,  and  assigns,  all  that 
part  of  a  lot  or  parcel  of  ground  situated 
and  lying  In  the  city  of  Baltimore  afore- 
said, and  distinguished  on  the  plat  of  Bal- 
timore town  by  tlie  number  683,  which  is 
contained  within  the  metes  and  bounds, 
courses  and  distances,  following,  that  is 
to  say,  [here  follows  the  description;]  tbe 
same  being  and  comprising  tbe  piece  or 
parcel  of  ground  which  was  assigned  and 
transferred  by  John  Archer  and  John  W. 
•Stump,  executors  of  John  Stump,  and 
others,  to  Priscilla  Stump,  by  indenture 
bearing  date  on  or  about  the  (8tb)  eighth 
day  of  January,  (1817,)  eighteen  hundred 
and  seventeen,  and  recorded  among  the 
land  records  of  Baltimore  county  court  in 
Liber  W.  G.  No.  140,  folio  1,"  etc.,  "and 
every  part  and  parcel  thereof,  with  .the 
appurtenances,  and  the  use,  benefit,  and 

grivilege.  In  common  with  Cassandra 
tump,  her  executors,  administrators,  and 
assigns,  of  an  alley  of  tbe  width  of  three 
feet,  communicating  with  Hanover  street, 
and  extending  easteriy  for  a  depth  of  fifty 
feet,  as  tbe  same  is  now  opened  and  used 
along  tbe  south  gable  end  wall  of  tbe  first 
story  of  the  house  erected  on  the  ground 
hereby  conveyed  and  assigned,  and  all  tbe 
estate,  right,  title,  property,  interest, 
claim,  and  demand  whatever,  at  law  or 
in  equity,  of  be'r,  tbe  said  Priscilla  Stump, 
of,  lu,  and  to  the  said  part  or  parcel  of 
said  lot,  or  of.  In,  and  to  any  part  there- 
of; to  have  and  to  hold  the  said  part  of 
tbe  said  lot  and  premises  hereinbefore  de- 
scribed, and  hereby  granted  and  assigned, 
with  tbe  use  and  benefit  in  common,  as 
aforesaid,  of  the  three-feet  alley  before  men- 
tioned, unto  tbe  said  Thomas  W.  Levering, 
bis  executors,  administrators,  or  assigns, 
in  as  full,  large,  ample,  and  beneficial  a  man- 
ner, to  all  intents  and  purposes,  as  she, 
the  said  PrlseiUa  Slump,  her  executors, 
administrators,  or  assigns,  might,  should, 
or  ought  to  have  held  and  enjoyed  the 
same  by  virtue  of  tbe  indenture  above  re- 
ferred to,  or  by  any  other  ways  or  means 
whatsoever;  andtbeaald  Priscilla  Stump, 
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tor  herself,  ber  execatore,  admlnlstratorB, 
and  helra,  doth  hereby  covenant  with  the 
said  Thomas  VV.  Levering,  hla  executors, 
administrators,  and  assigns,  that  the  said 
Priscilla,  and  her  heirs,  executors,  and  ad< 
minlstrators,  will  warrant  the  said  part 
ol  a  lot  and  premises  above  described,  to 
the  said  Thomas,  bis  executors,  adminis- 
trators, and  assigns,  against  all  persons 
claiming  by,  through,  or  under  the  said 
PrlscUla,  and  the  same  will  forever  de- 
fend/' On  the  24th  day  of  December,  1860, 
Thomas'W.  Lpverlng,  by  his  bond,  agi-eed 
to  sell  and  grant  nntu  Mann  Bros,  this 
piece  of  property,  calling  it  "leasehold 
property, "  and  describing  it  as  "  the  same 
lot  of  ground  an  that  described  in  a  deed 
from  Priscilla  Stump  to  the  obligor."  giv- 
ing date  and  folio  of  record,  showing  it  to 
be  the  same  deed  hereinbefore  recited.  On 
the  7th  of  January,  1862,  Thomas  W.  Lev- 
ering, after  reciting  his  bond  to  sell  this 
property  to  Mann  Bros,  upon  certain  con- 
ditions with  which  the  obligees  had  com- 
plied, and  further  reciting  that,  since  the 
sale  to  them,  it  had  been  discovered  that 
the  title  of  the  grantor  whs  not  a  lease- 
bold,  but  a  fee,  conveys  to  Mann  Bros,  a 
fee  in  tbelot.  Subsequently  John  M.  Mann 
took  a  deed  from  his  brothers  for  the 
property,  then  he  conveyed  the  same  to 
Isidore  S.  Soreckie,  who  conveyed  it  to 
Mary  J.  Maun,  the  appellee. 

The  sole  question  in  the  case  is  whether 
Thomas  W.  Levering,  by  his  deed  from 
Priscilla  Stnmp  dated  the  2d  of  March, 
1842,  acquired  a  fee  in  the  property.  The 
appellant  contends  that  I.«vering  did  not 
take  a  fee,  and  that  he  took  only  a  life- 
estate,  because  the  estate  Is  not  limited  to 
bis  heirs  in  terms,  nor  by  any  words 
which  can  supply  that  lack.  The  appellee 
insists  that  Levering's  deed  is  to  be  con- 
strued according  to  the  intention  of  the 
parties  toit,  and  that  It  carried  a  fee.  The 
contention  of  the  appellant  is  that  the 
appellee  only  took  an  estate  per  auter  vie, 
—that  is,  during  the  life  of  Thomas  W. 
Levering,  who  died  in  1888, — because  Lev- 
ering took  only  an  estate  for  life;  and 
that,  upon  Levering's  death,  the  fee  re- 
verted to  the  heirs  at  law  of  Priscilla 
Stump,  and  is  now  in  her  helra  at  law  or 
devisees.  It  this  be  so,  of  course  the  ap- 
pellee did  not  hare  such  title  as  the  appel- 
lant should  be  forced  to  take,  and  the  de- 
cree of  the  court  below  is  in  error. 

It  is  an  unbending  rule  of  the  common 
law  that,  to  create  an  estate  In  fee-simple 
In  a  natural  person,  the  conveyance  must 
contain  a  limitation  to  such  person  and 
hla  heirs.  Tlie  word  "heirs"  is  the  opera- 
tive term,  (Sbars.  ft  B.  Lead.  Cas.  Real 
Prop.  53;)  and  Chancellor  Kent,  in  his 
Commentaries,  (volume  4,  pp.  6,  6,)  says 
"the  limitation  to  the  heirs  must  be  made 
in  direct  terms,  or  by  immediate  refer- 
ence, and  no  substituted  words  of  perpe- 
tuity, except  in  special  cases,  will  be  al- 
lowed to  supply  their  place,  or  make  an 
estate  of  inheritance  of  feoffments  and 
grants."  Lord  Coke,  (Co. Litt. 9a,) speak- 
ing of  the  word  "  heirs, "  says :  "  There  be 
many  words  so  appropriated  (by  the 
law)  as  that  they  cannot  be  legally  ex- 
pressed by  any  other  word,  or  by  any 
peripbrasta  or  circumlocution ; "  and,  fol- 


lowing that  rule,  this  court  in  Handy  v. 
McKim,  64  Md.  672,  4  Atl.  Rep.  125,  deter- 
mined that  the  "  limitation  over  to  such 
person  or  persons  as  would  be  entitled 
to  take  from  Anne  McKIm  by  descent"- 
were  not  such  words  as  would  form  a 
substitute  for  the  word  "heirs,"  as  to  jus- 
tify the  application  of  the  rule  in  Shelley's 
Case.  This  was  so  decided,  notwith- 
standing none  but  heirs  could  take  by  de- 
scent, and  that  phrase  described  none  oth- 
ers but  heirs. 

There  are,  no  doubt,  some  few  excep- 
tions to  this  general  rule,  and  this  court 
has  frequently  recognized  them.  The  cases 
of  Budd  V.  Brooke,  8  Qill.  234;  Spessard 
V.  Kohrer,  9  Oiil,  261;  Farquharson  v. 
Eichelberger,  15Md.73;  Hawkins  v.  Chap- 
man, 36  Md.  94;  Merritt  v.  Disney,  48  Md. 
344:  Larmour  v.  Ricb,  71  Md.  381, 18  Atl. 
Rep.  702.  This  case,  however,  does  not  fall 
within  the  reason  of  any  »f  those  cases 
we  have  referred  to,  nor  does  it  fall  with- 
in any  of  the  exceptions  collected  and  stat- 
ed In  Prestnian  on  Estates  and  Sharswood 
&  Budd's  Leading  Cases  upon  Real  Prop- 
erty. The  ominslon  of  the  word  "heirs" 
may  be  cured  by  reference  to  some  other  in- 
strument, which  does  contain  the  word 
"heirs,"  but  in  this  instance  the  reference 
is  to  an  liistrument  which  not  only  does 
not  contain  the  word  "heirs,"  bnt  in  ex- 
press terms  conveys  to  the  grantee  a  lease- 
hold estate.  When  the  deed  to  Thomas 
W.  Levering  was  made,  Priscilla  Stump  un- 
questionably had  a  fee-simple  estate;  and 
if,  in  her  deed  to  Levering,  reference  had 
been  made  to  the  deed  from  Summer  to  her 
conveying  her  a  fet?,  and  that  had  been 
mentioned  as  describing  the  property  she 
was  conveying  to  Levering,  we  should 
have  no  difiiculty  in  deciding  that  by  such 
reference  the  omission  of  the  word  "heirs" 
was  cured,  and  that  I.ievering  took  the 
tee.  But  there  is  n^  reference  whatever  to 
the  deed  from  Summer,  and  not  only  is  the 
deed  to  Priscilla  Stump  by  the  represent- 
atives of  John  Stump  referred  to,  which 
did  only  convey  her  a  leasehold  estate, 
but  the  estate  conveyed  thereby  Is  called, 
In  Levering's  contract  with  Maun  Bros.,  a 
"leasehold  estate." 

It  is  an  undoubted  rule,  and  one  fre- 
quently adverted  to  in  the  decisions  of  this 
state,  that  courts  will  Inspect  the  grant 
to  ascertain  the  intention  the  parties  had 
in  making  and. accepting  it,  and  will  then 
so  expound  the  deed  as  to  give  effect  to 
that  intention,  unless  expressions  are  em- 
ployed which  prevent  such  construction. 
If  to  do  BO,  however,  will  violate  some 
well-eHtnbllshed  principle  of  law,  then  the 
Instrument  must  be  construed  as  its  legal 
terms  require,  whatever  might  be  sup- 
posed to  have  been  the  intention  of  the 
parties.  Reed  v.  Stouffer,  56  Md.  2^; 
Budd  V.  Brooke,  8  Gill,  231;  Benson  v. 
Boteler,  2  Gill,  77.  To  give  this  deed  snch 
construction  as  that  contended  tor  by 
the  appellee  would  contravene  the  rule  al- 
ready cited  as  obtaining  from  the  days  of 
Littleton  and  Coke  to  1866,  when  the  legis- 
lature of  this  state  abrogated  it,  that  the 
word  "heirs"  is  essential  in  a  deed  to  make 
it  create  an  estate  in  fee.  The  unbending 
nature  of  this  rule  prior  to  1856  is,  as  we 
.have  already  cited,  stated  and  recognised 
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as  recently  aa  In  Handy  ▼.  McKlm,  84  Md. 
and  4  Atl.  Rep.,  which  case  enumerates 
the  cafWB  wherein  the  ezceptluna  are  found 
and  the  roie  has  been  departed  from. 
None  of  those  cases,  however,  bear  any 
analogy  to  this  case.  They  were  all  cases 
of  trust;  and,  if  this  was  a  case  of  trust, 
we  should  bare  no  difficulty  in  concurring 
with  the  view  entertained  bythecuurt  be- 
low in  deciding  this  case.  At  common 
law,  Gbancelior  Kent  says  in  the  fourth 
voinme  of  his  Commentaries,  (page  6:) 
"Though  the  intent  of  the  parties  be  ever 
BO  clearly  expressed  in  the  deed,  a  tee  can- 
not pass  without  the  word 'heirs;'"  but 
in  wills,  he  says,  the  same  rule  will  not  be 
applied.  But  counsel  for  the  appellee  con- 
tends that  this  rule  has  never  obtained  in 
Maryland  as  strictly  as  it  did  in  England, 
and  reliance  is  placed  on  the  act  of  1715, 
c.  47,  §  10,  which  provides  that  every  deed 
required  to  be  recorded  "  shall  at  all  times 
be  construed  and  talsen  more  favorably 
«nd  beneficially  tor  the  benefit  and  advan- 
tage of  the  grantee  or  grantees,  and  more 
strongly  tor  barring  the  gran  tors  therein 
named,  and  according  to  such  intents  as 
by  the  words  thereof  shall  appear  to  have 
been  the  trne  intent  of  the  parties  tbere- 
nnto.  although  the  same  be  not  so  firmly 
drawii  as  is  used  in  England,  where  the 
advice  of  counsel  learned  in  the  law  may 
be  had."  We  have  been  cited  to  no  case, 
and  after  careful  search  we  have  been  able 
to  find  no  case,  wherein  this  provision  of 
the  act  of  1715  has  been  resprted  to,  relied 
on,  or  decided  as  abrogating  the  rule  of 
the  common  law  requiring  the  use  of  the 
word  "heirs"  in  order  to  limit  an  estate 
in  fee.  Whatever  may  have  been  the  orig- 
inal Intent  of  this  provision  of  the  act  ot 
1715,  we  cannot  fiodit  now  to  be  of  such 
cuu  trolling  effect  as  to  Justify  our  holding 
a  deed  to  create  an  estate  in  tee,  before  the 
act  ot  1856,  which  lacks  the  word  "  heirs, " 
the  essential  word  of  the  common  law. 
The  constitution  of  the  state,  first  adopt- 
ed, by  its  bill  of  rights,  which  has  since 
been  readopted,  guarantied  to  tlie  people 
of  the  state  the  common  law  of  England, 
by  which  the  word  "heirs"  was  always 
held  necessary  to  limit  a  tee;  and  all  the 
decisions  ot  the  state  have  announced 
that  as  the  unbending  rule,  except  in  cer- 
tain cases  of  trust,  already  referred  to. 
But,  even  it  the  deed  under  consideration 
be  read  in  the  .light  of  the  act  of  1715,  as 
controlllug  its  construction,  as  that  act 
says  the  words  must  import  the  Intent, 
we  should  find  serious  difficulty  in  giving 
the  deed  the  construction  contended  for 
by  the  counsel  for  appellee,  ingenious  as 
his  argument  has  been.  This  deed  pur- 
ports to  convey  to  Thomas  V.  Levering 
the  estate  which  Priscilla  Stump  acquired 
frouj  the  executors  and  representatives  of 
John  Stump,  viz.,  a  leasehold  estate.  Ref- 
erence is  made  to  that  deed  and  no  other. 
The  limiting  words  are  to  the  "grantee's 
executors,  administrators,  or  assigns;"  be- 
ing the  same  words  used  in  the  first  deed 
to  her.  They  are  appropriate  words  for 
limiting  a  leasehold  estate.  Levering  sup- 
posed it  was  a  leasehold  estate  he  was 
buying,  for  it  Was  such  an  estate  that 
years  afterwards  he  contracts  to  sell  to 
Mann  Bros.    In  fact,  as  we  have  already 


Stated,  when  Priscilla  Stump  sold  to  Lev- 
ering, her  leasehold  estate  had  merged  in 
a  fee  by  reason  of  Summer's  deed  to  her. 
The  paper  she  did  execute  to  Levering 
was  not  a  properly  constructed  lease,  and 
it  must  be  held  to  convey  the  largest  es- 
tate which  Priscilla  could  give  consistent- 
ly with  the  language  used,  and  that  was 
an  estate  during  the  grantee's  life.  Gear- 
water  V.  Rose,  1  Blaclif.  137.  When  Lev- 
ering, therefore,  conveyed  to  Mann  Bros., 
he  did  not  have  a  fee,  as  his  deed  recites 
that  he  discovered  he  had,  but  only  an  es- 
tate for  and  during  the  term  of  his  own 
life.  Consequently  the  appellee  could,  by 
virtue  ot  the  deeds  bringing  the  estate  to 
her,  get  no  more  or  larger  estate  than 
Levering  had.  She  therefore  took  an  es- 
tate for  and  during  his  life  only,  and  when 
he  died  her  interest  and  estate  was  at  an 
end.  It  is  not  necessary  to  advert  to  the 
argument  as  to  the  effect  of  the  covenant, 
further  than  to  say  that  this  court  decided 
in  Society  v.  Dugan,  65  Md.  471,  472,  5  Atl. 
Rep.  415,  that  a  covenant  only  operates 
to  secure  the  estate  granted  and  described, 
and  does  not  enlarge  the  estate.  Numer- 
ous authorities  are  there  cited  for  the 
statements  of  thelaw  of  covenants.  From 
what  we  have  said  it  is  apparent  that  we 
do  not  think  the  appellee  could  give  the 
appellant  a  fee  in  the  property  she  con- 
tracted to  sell  him,  and  there  was  error, 
therefore,  in  the  decree'  requiring  him  to 
complete  the  purchase  and  pay  tor  the 
property.  Decree  reversed,  and  bill  dls- 
missed. 


(74  Hd.  S88) 
Heinekamp  et  a.1.  v.  Beaty  et  ox. 
(Covrt  of  Appeals  ofMan/lanA.    June  17, 1891.) 
BsouBrrr  vob  Costs— Dbfault. 
Under  Code  I'ab.  Gen.  Laws  Md.  art.  84, 
(  9,  providing  that,  when  a  role  security  for  costs 
is  laid,  "the  plaintilt  shall  have  until  the  second 
day  of  the  next  term  to  comply  therewith,  and  rt 
his  failure  to  do  so  he  shall  oe  nonsuited,"  plain- 
tiff cannot  save  a  nonsuit  by  giving  security  after 
default  and  motion  for  nonsuft,  but  before  hearing 
thereon.    Per  Ibviko,  3.,  and  Aiivar,  C.  J.,  dis- 
senting. 

For  majority  opinion,  aee  21  Atl.  Rep. 

1098. 

Irving,  J.,  (dlsscDtlng.)  We  regret  our 
inability  to  concur  with  the  majority  ot 
the  court  in  remandipg  this  case  for  a  new 
trial.  AVe  agree  with  them  in  thinking  an 
error  was  committed  in  laying  down  the 
rule  for  the  mensure  ot  damages  in  the 
case,  and  that  the  rule  for  the  admeasure- 
ment of  damages  in  a  case  ot  trover, 
which  this  is,  has  been  correctly  stated 
In  the  decision  of  Judge  Bkyan,  speaking 
tor  the  majority  of  the  court.  We  are  of 
opinion,  however,  that  the  Judgment 
should  be  reversed  without  allowing  a 
new  trial,  because  of  the  error,  as  wo 
regard  it,  of  the  court  In  refusing  a  non- 
suit for  non-compliance  with  the  rule  se- 
curity for  costs,  when  motion  was  made 
therefor.  This  rule  was  asked  tor  and  laid 
on  the  23d  of  September,  1889.  Section  9  ot 
article  24  of  the  Code  of  Pub.  Oen.  Laws 
provides  that,  when  such  rule  is  laid,  "the 
plaintiff  shoU  have  until  the  second  day  ot 
the  next  term  to  comply  therewith,  and  at 
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his  feUnre  to  do  so  he  shall  benonsalted. " 
When  the  rale  was- laid,  the  plain  Uff,  by 
theetatute,  had  till  the  second  day  of  next 
term  to  comply  frith  it,' and  no  longer. 
When  the  January  term  came,  and  the  rule 
was  not  complied  with,  the  defendants 
were  entitled  to  have  the  plaintiffB  non- 
SDited  upon  motion  therefor.  At  that 
term  no  motion  was  made  for  nonsait. 
It  was  not  made  till  September  term,  1890. 
We  were  told  at  the  bearing  that  mean- 
while the  case  went  on  the  stet.  docket ; 
but  the  record  does  not  ehow  this,  and  it 
does  not  show  that  the  case  was  regular- 
ly continued  nndwas  sobrouehtlurward. 
It  does  not  appear  that  defendants  ever 
assented  to  a  continuance,  so  as  to  work 
a  waiver  of  their  rights  under  it,  as  was 
ruled  In  Wilson  v.  McCarty,  60  Md.  875, 
bad  been  done  in  that  case  by  consent 
given  at  a  term  subsequent  to  the  expi- 
ration of  the  rule.  The  appellant  had 
waived  nothing.  He~had  simply  delayed 
making  this  motion  for  noii  prcjs. 

It  has  been  contended  that,  being  a 
statute  of  indemnity,  it  was  perfectly 
competent  tor  theconrt  to  extend  the  rule, 
or  accept  deposit  of  costs,  at  any  time 
before  trial  actually  had.  This,  it  is  said, 
has  been  the  practice  In  Baltimore  and  else- 
where in  the  state.  It  has  certainly  not 
been  universal.  It  has  never  been  the 
practice  or  construction  of  the  statute  in 
the  circuits  which  we  represent.  In  oor 
opinion  it  ooght  not  to  be  the  practice, 
tor  it  is  directly  contrary  to  the  statute. 
And  we  do  not  think  that  the  McCarty 
Case  justifies  anything  beyond  acceptance 
of  compliance  at  the  moment  motion  Is 
made  tor  noa  proa.,  and  even  that  we 
think  unwarranted  by  the  statute.  Itcer- 
tainly  gives  no  countenance  to  an  en- 
largement ot  the  rule.  Here  acceptance 
of  deposit  was  secured  several  days  after 
the  motion  for  judgment  for  non-compli- 
ance. It  is  a  statute  of  indemnity,  but 
that  indemnity  is  to  be  furnished  by  a  time 
fixed  by  the  statute,  which  no  power  Is 
given  to  the  court  to  enlarge.  That  rule 
may  be  waived  by  the  party  defendant, 
and  a  new  rule  maybe  laid  on  hia  motion, 
but  his  right  under  the  statute  is  fixed 
and  certain.  It  says  the  plain tnlff  "shall 
be  nonsuited  "  for  non-compliance  by  the 
time  set.  It  is  peremptory,  and  the  court 
has  no  right  against  the  will  of  the  defend- 
ant to  deny  him  his  motion  for  nonsuit. 
In  Morse  v.  Rankin,  51  Conn.  S27,  the  low- 
er court  allowed  the  plaintiff  to  give 
bond  before  trial,  and  proceeded  to  hear  the 
case.  The  appellate  court  reversed  the 
Judgment,  and  said  the  statute  which  pro- 
vided that,  when  the  writ  was  sued  out, ' 
the  party,  being  a  non-resident,  should 
give  bond  for  costs,  was  peremptory,  and 
the  court  erred  in  accepting  bond  after- 
wards. In  Illinois,  the  statute  provides 
that  the  suit  shall  be  dismissed  if,  when 
action  is  commenced,  the  non-resident 
plaintiff  does  not  give  bond  for  costs.  In 
Btpley  V.  Morris,  2  Oilman,  881,  on  that 
statute,  it  was  ruled  that  it  was  peremp- 
tory. In  Stillman  v.  Dunklin,  48  Ala.  176, 
on  a  statute  similar  to  the  Illinois  stat- 
ute, a  like  ruling  was  made.  In  that  case 
there  bad  been  continuances  from  term  to 
term,  and  the  motion  was  not  made  for 


dlamissal  until  the  term  when  It  wan  act- 
ed on  by  the  court,  and  the  case  was  dia- 
missed.  On  appeal  the  court  said  the 
statute  was  a  peremptory  command.  "Its 
meaning  and  purpose  are  perfectly  clear 
from  all  doubt.  The  court  has  no  discre- 
tion but  to  execute  it,  when  called  on  to 
do  so  in  the  proper  way ;  'that  Is,  on  mo- 
tion made  in  the  cause  by  a  party  entitled 
to  its  benefits. "  The  court  further  said, 
with  reference  to  the  time  wben  the  mo- 
tion was  made:  "In  such  case  the  court 
has  no  power  to  imply  a  limltatioa  by 
construction.  This  would  be  equivalent 
to  a  judicial  amendment  of  thelaw,  which 
courts  are  not  authorized  to  make."  la 
Colorado  a  llks  provision  exists,  and  in 
Sutro  V.  Simpson,  14  Fed.  Rep.  870,  the 
United  States  circuit  court  for  Colorado 
decided  that  a  bond  given  two  days  after 
writ  issued  came  too  late,  and  suit  was 
dismissed.  And  the  court  of  appeals  of 
Colorado  (Mining  Co.  v.  Taylor,  10  Colo. 
110, 14  Pac.  Rep.  113)  decided  that  tender 
ot  costs-bond  in  court  after  action  brought, 
thongb  before  motion  to  dismiss  entered, 
came  too  late.  All  these  statutes  are,  like 
ours,  statutes  of  indemnity;  but  the 
courts  were  not  allowed  to  relieve  the 
plaintiff  from  the  stringent  requirements 
of  the  statute  us  to  the  time  when  that 
indemnity  should  be  given. 

Our  statute  is  as  imperative  as  any  ot 
the  statutes  ot  the  states  whose  decisions 
we  have  cited.  Its  language  could  not  be 
more  positive.  It  fixes  a  date  before 
which  the  security  tor  costs  must  be  given, 
and  does  not  leave  it  to  the  court,  in  its 
discretion,  to  fix  a  date  conformable  to 
the  probable  convenience  of  the  party  laid 
under  rule;  and  if  the  rule  be  notcomplied 
with  by  the  time  fixed  by  the  statute,  the 
statute  then  proceeds  to  direct  that  the 
"plaintiff  shall  be  nonsuited."  No  discre- 
tion is  left  the  court  to  consider  excuses 
and  extend  the  time.  It  the  statute  had 
intended  that,  for  good  cause  shown,  the 
rule  might  be  extended,  it  would  have  said 
so,  and  would  not  have  positively  directed 
a  nonsuit  for  non-compliance.  The  court 
has  no  more  discretion  to  extend  for  a  day 
than  it  would  have,  in  face  of  the  statute, 
to  extend  the  time  till  the  succeeding  term 
after  default.  The  language  Is  so  positive 
that  any  implication  of  discretion  to  en- 
large the  rule  is.  we  think,  absolutely  ex- 
cluded, and  there  is  no  escape  from  execut- 
ing the  statute's  direction.  From  the 
time  of  default  theappellnnts  were  entitled 
to  be  fully  discharged  from  responding  to 
the  snit,  and  to  judgment  for  costs.  For 
the  court,  nine  months  after  failure  to 
comply  with  the  rule  laid  under  the  stat- 
ute, to  deny  nonsuit,  and  allow  deposit  ot 
:oBtB,  and  compel  trial,  was.  In  our  opin- 
ion, fatal  error.  Chief  .Tustlce  Alvey  bids 
nie  say  be  concurs  with  me  in  these  views. 


'  (74  Ud.  JOT) 

Bel  Aib  Sociai.,  Ltixbabt,  Mnsio^i.  & 
Dbaxaxio  Club  v.  State. 

(Court  cfAppedla  cffMari/Umd.    June  16, 1801.) 

Right  to  CHAnaB  or  Vbkui— Fobtiiitdsb  or 
Tbakohisbs. 
Code  Pub.  Gen.  Laws  Md.  art  28,  |255,  pro- 
vides, tinder  certain  circumstances,  for  proceed- 
ings in  the  name  of  tbe  state  against  corporatiOD* 
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for  the  forteittire  of  tbeir  franchises,  and  requires 
the  oa&Tt,  if  cause  be  found,  to  enter  a  decree  of 
forfeiture  and  appoint  a  receiver.  Section  961 
l^mides  that  the  petition  be  tiled  in  the  circuU 
court  for  the  county  where  the  corporation  had 
its  origin  or  baa  its  princiiMil  office.  £eld,  that 
such  proceeding  was  not  within  Const.  Md.  art. 
4,  $  8,  providing  that  in  all  suits  or  actions  at 
law  Uie  cause  may,  under  certain  circumstances, 
be  removed  to  some  other  court  A>r  trial. 

Error  to  circuit  court,  Harford  county. 

Argned  before  Alvey,  C.  J.,and  Milleb, 
BoBiKSON,  iRviNQ,  Bbyan,  and  McShkkry, 
JJ. 

William  YovDg,  William  L.  Cooley,  and 
Geo.  Yi  Majnaaier,  for  appellants.  W. 
Piukaey  Wbyte  and  J.  Edwin  Web8ter,loT 
the  Sjtate. 

AI.VET,  0.  J.  The  aingrle  qnestlon  pre- 
sented  here  is  whether  the  right  of  remov- 
al exists  in  cases  of  proceedings  InHtituted 
nnder  the  statute  for  the  forfeiture  of 
chartered  franchises,  for  abuse,  misuse, 
or  non-nse  of  such  franchisee,  as  provided 
by  Code  Pub.  Gen.  Laws,  art.  28.  §§ 
265-28S.  The  constitution  of  the  state 
(article  4,  g  8)  provides  that  In  all  snlts 
or  actions  at  law  Issuing  from  the  or- 
phans' court  or  from  any  court  sitting  in 
equity,  and  In  all  cases  of  presentment  or 
Indictment  for  offenses,  etc.,  upon  sugges- 
tion in  writing  under  oath,  etc.,  that  such 
party  cannot  hare  a  fair  and  impartial 
trial  in  the  court  in  which  the  same  may 
be  pending,  the  said  court  shall  order  and 
direct  the  record,  etc.,  to  be  transmitted 
to  some  other  court,  having  Jurisdiction, 
for  trial.  The  terms  "all  suits  or  actions 
at  law  "  are  certainly  very  comprehensive, 
and.  If  they.be  allowed  their  largest  Im- 
port, might,  perhaps,  be  made  to  embrace 
a  case  such  as  the  present,  and  many  oth- 
ers, such  as  proceedings  under  the  insolv- 
ent laws,  (Trayhern  v.  Hamlll,  58  Md.  90.) 
that  have  been  held  notto  beembraced  by 
them.  But  those  terms  must  have  a  rea- 
sonable construction  given  them,  and  such 
as  will  consist  with  a  fair  and  rational 
administration  of  justice.  They  must  not 
have  placed  upon  them  a  construction  that 
wonhl  tend  to  defeat  or  unduly  embarrass 
the  prosecution  of  special  statutory  reme- 
dies or  proceedings,  where  the  exercli^e  of 
the  right  of  removal  might  produce  such 
consequences.  We  cannot  suppose  that 
the  authors  of  the  constitution  ever  In- 
tended that  the  provision  of  that  instru- 
ment in  regard  to  removals  should  be  so 
applied.  In  the  construction  of  It,  there- 
fore, we  must  have  reference  to  the  nature 
of  the  action  or  proceeding,  theestent  and 
limit  of  the  jurisdiction  to  be  Cierclsed, 
the  character  of  the  final  Judgment,  and 
the  nature  of  the  process  or  proceedings  to 
follow  thereon;  for  if  the  removal  of  the 
cause  would  seriously  Interlere  with  or 
hinder  the  enforcement  of  the  final  judg- 
ment, or  embarrass  the  proceedings  there- 
on, we  must  assume  that  such  cases  were 
not  intended  to  be  embraced  by  the  con- 
stitutional provision.  Now,  the  proceed- 
ings prescribed  and  directed  fortheforfeit- 
nre  of  corporate  franchises,  for  abuse,  mis- 
use, or  non-nse,  are  of  a  special  statutory 
natnre,  and  can  only  be  pursued  as  the 
statirte  directs;  and,  though  they  have 
been  devised  and  provided  to  take  the 


place  of  the  more  tedious  and  complex 
remedies  known  to  the  common  law  in 
snch  cases,  that  (act  does  not  divest  the 
statutory  rpmedy  of  its  special  character, 
nor  authorize  thecourt,ln  applying  it, to  ex- 
ercise more  enlarged  or  unrestricted  juris- 
diction than  that  prescribed  by  the  statu  te. 
The  Code  Pub.  Gen.  Laws  (article  23,  §  255) 
provides  that  whenever  the  attorney  gen- 
eral of  the  state,  or  the  state's  attorney  tor 
the  city  of  Baltimore,  or  for  any  county  in 
thestate, shall beauthorized  by  thegovem- 
or  to  Institute  proceedings  against  any  cor* 
poration  for  forfeiture  of  franchises,  he 
shall  file  In  thecourttherelnafterdeslgnat- 
ed  a  petition  In  the  name  of  the  state  set- 
ting forth  the  alleged  abuses,  misuses,  etc.; 
and,  if  cause  of  forfeiture  be  found  to  ex- 
ist, the  court,  if  it  should  think  the  public 
interest  requires  It,  Is  required  to  enter  a 
decree  of  forfeiture;  "and  the  charter  of 
said  corporation  shall  thereby  be  annulled 
and  vacated,  and  all  its  corporate  fran- 
chises and  powers  shall  cease  and  hence- 
forth be  void;  and  the  court  shall  thereup- 
on appoint  a  receiver  or  receivers  for  the 
estate  and  assets  of  said  corporation,  in 
the  same  manner  and  with  like  powers  as 
provided  In  sections  268  and  269  of  this  ar- 
ticle, in  reference  to  dissolution  of  corpo- 
rations, on  bill  filed  therefor  nn  their  own 
motion."  The  recelverso  to  be  appointed 
is  to  proceed  to  wind  up  the  affairs  of  such 
corporation,  under  the  directions  of  the 
court  by  which  he  shall  have  been  appoint- 
ed, etc.  And  by  section  261,  the  petition 
for  a  decree  of  forfeiture  is  required  to  be 
filed  in  the  circuit  court  for  the  county  In 
which  the  certificate  of  incorporation  was 
obtained  and  filed,  or  In  which  the  corpo- 
ration has  its  principal  ofBce,  if  not  Incor- 
porated nnder  the  general  Incorporation 
law,  or  in  the  superior  court  of  Baltimore 
city, as  the  case  maybe.  These  provisions 
of  the  statute  clearly  indicate  that  the  Ju- 
risdiction to  be  exercised  in  these  cases  is 
that  alone  of  the  court  where  the  corpora- 
tion had  its  origin  or  has  its  home  exist- 
ence; and  that  the  proceeding  against  it 
for  forfeiture  is  not  such  as  was  ever  in- 
tended should  be  subject  to  removal  from 
one  jurisdiction  to  another,  or,  as  it  might 
be,  from  one  part  to  some  other  remote  part 
of  the  state.  The  form  and  nature  of  the 
proceedings  prescribed  partake  of  proceed- 
ings both  at  law  and  in  equity;  the  equi- 
table procedure  predominating,  especially 
after  forfeiture  declared.  It  has  been  held 
by  this  court  that  an  equity  cause  is  not 
within  the  provision  of  the  constitution, 
and  is  not,  therefore,  subject  to  removal, 
(Cooke  V.  Cooke,  41  Md.  862,)  and  very 
m  ulch  fur  the  same  i-easons  this  proceeding 
is  not  subject  to  removal.  Atterforfeiture 
declared,  the  proceeding  is  to  be  conducted 
as  a  proceeding  in  equity  Is  conducted  for 
winding  up  and  administering  the  assets 
and  afinlrs  of  an  insolvent  corporation. 
All  the  reasons  that  apply  against  the  re- 
moval of  anequlty case, instituted  for  such 
purpose,  equally  apply  here.  The  court 
below  overruled  the  application  for  re- 
moval, and  in  so  doing  we  think  there  was 
no  error.  Whether  the  ruling  of  the  court 
upon  the  application  to  remove  should 
have  been  brought  here  by  way  of  an  ap- 
peal, rather  than  by  petition  and  assign- 
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ment  of  error,  Is  a  qaestlon  that  we  need 
not  decide.  We  shall  simply  affirm  the  rul- 
ing o(  the  coart  below,  and  remand  the 
cause,  that  it  may  be  proceeded  with  In  ac- 
cordance with  the  directions  ol  the  stat- 
ute.   Order  affirmed. 


(74  Md.  «1) 

ViKDIN  V.  Stogkbbidqe  ot  tU. 
(Court  of  Appeals  ofUmyUmd.   June  17, 1891.) 
Effect  of  Reoeipt. 
A  receipt  in  full  is  a  complete  bar  to  an 
action,  in  the  absence  ol  evidence  of  fraud,  mis- 
take, or  non-payment. 

Appeal  from  superior  court  of  Balti- 
more city;  William  A.  Stbwakt,  Judge. 

Argued  before  Alvkt,  C,  J.,  and  Miii- 
LER,  Irvino,  Bbyan,  McShbbuy,  and  Buis- 
COB,  JJ. 

William  TouDg,  A.  Stirling  &  Son,  and 
2'hos.  G.  Hayes,  for  appellant.  Frank  Gos- 
nell,  Henry  Stockbridge,  and  Tbos.  M.  L&n- 
aban,  for  appellees. 

Bryan,  J.  Dr.  William  W.  Vlrdin  brought 
a  suit  against  the  executors  of  John  McCoy 
to  recover  compensation  for  serrices  ren- 
dered to  the  deceased  in  his  life-time.  In 
the  bill  of  particulars  filed  with  the  decla- 
ration, the  plalntlfl's  cause  of  action  is 
stated  to  be  for  "professional  attendance 
and  services,  and  work  and  labor  as  a 
practitioner  of  medicine,  and  in  nursing," 
from  the  Ist  day  of  January,  1S81,  to  the 
29th  day  of  July,  1887.  The  evidence 
showed  that  the  plaintiff  had  rendered  as- 
siduous and  valuable  services  to  the  de- 
ceased. It  also  showed  three  receipts, 
which  were  admitted  to  be  In  the  hand- 
writing of  the  plaintiff.  They  were  dated, 
respectively,  March  11,  1886;  February  11, 
1887;  and  July  29, 1887.  The  first  one  was 
stated  on  Its  face  to  be  "In  full  for  medical 
attendance,  and  for  all  debts,  dues,  and 
demands."  The  second  was  stated  to  be 
"up  to  date  In  full."  The  last  one  was  In 
these  words:  "Boston,  Mass..  July  29th, 
1887.  Received  of  John  McCoy  the  sum  of 
two  hundred  and  ninety  dollars.  In  full  for 
medical  service  ana  attendance  up  to  date. 
$290.  W.  W.  ViRDiN."  The  plaintiff's 
claim  Is  limited  by  his  Ull  of  particulars  to 
services  before  and  up  to  the  29th  day  of 
July,  1887,  and  the  receipt  just  mentioned 
shows  a  payment  in  full  for  medical  serv- 
ice and  attendance  up  to  that  time.  This 
receipt  was  only  prima  facie  evidence,  and 
the  fa<:t  stated  in  it  was  liable  to  be  ex- 
plained or  contradicted,  and  overthrown 
by  other  testimony.  It  set  forth  a  settle- 
ment on  the  day  of  Its  date;  and  this  im- 
plied that  there  was  an  ascertainment  of 
the  amount  of  money  then  due,  and  a  pay- 
ment of  It.  The  plaintiff  was  at  liberty  to 
countervail  this  proof  if  he  could  do  so, 
and  show  that  there  was  a  mistake  in 
estimating  the  amount  due,  or  that  the 
money  was  not  actually  paid,  or  that 
there  were  circumstances  of  fraud  and 
Imposition  connected  with  the  transac- 
tion. But,  unless  its  effect  was  in  some  way 
qualified  or  impaired,  it  would  necessa- 
rily establish  a  complete  bar  to  the  plain- 
tiff's action,  supposing  that  its  truth  was 
found  by  the  jury;  and  in  this  case  no 
question  of  credibility  of  evidence  can  arise. 


'  because  there  is  an  admission  in  the  rec- 
ord that  the  receipts  are  In  the  plaintiff's 
handwriting.  We  see  no  evidence  to  im- 
peach this  receipt.  The  brother  of  the  de- 
ceased was.  examined  as  a  witness.  He 
testified  as  follows,  in  reference  to  the  re- 
ceipt of  July,  1887:  "The  receipt  for?250, 
dated  Feby.  lltb,  was  made  in  my  broth- 
er's room.  I  was  in  the  lower  part  of  the 
bouse,  and  came  up  in  the  room,  and  Dr; 
Vlrdin  was  there.  He  and  my  brother 
were  there  talking,  and  when  I  entered 
the  room  my  brother  said  to  me,  'I  have 
bad  a  settlement  with  Ur.  Vlrdin,  and  he 
will  give  you  a  receipt;'  and  I  said,  'Very 
well ;'  and  the  doctor  managed  to  find  a 
piece  of  paper  of  some  kind  or  other,  and 
he  gave  the  receipt.  He  handed  it  to  me, 
for  I  was  In  the  habit  of  putting  my 
brother's  receipts  away.  He  handed  It  to 
me,  and  I  looked  at  It,  and  said  to  my 
brother,  '  This  is  not  a  proper  receipt.  I 
thought  you  uettled  in  full  with  the  doc- 
tor.' He  said,  'So  I  did.'  When  1  came 
in  the  room  my  brother  and  Dr.  Vlrdin 
were  sitting  there  talking.  I  said, '  If  you 
have  settled  In  full  with' the  doctor,  you 
ought  to  have  a  receipt  in  full.'  He  said, 
'Yes.'  He  said,  ' Doctor,  do  I  owe  you 
anything?'  and  he  said,  'No;'  and  my 
brother  said,  'Give  me  a  receipt  in  full,' 
and  then  he  gave  this  receipt.  Dr.  Vlrdin 
went  in  the  other  room  and  wrote  the 
receipt,  and  brought  it  in  to  me.  I  filed 
that  receipt  away. "  Therels  nontherevi- 
dence  respecting  this  receipt.  The  plain- 
tiff offered  in  evidence  a  paper  in  lead- 
pencil,  in  the  handwriting  of  the  deceased. 
It  contains  a  number  of  calculations, 
which  foot  up  with  the  figures  290.  They 
are  not  altogether  Intelligible,  but  the.v 
are  evidently  the  basis  of  the  settlement 
or  adjustment  on  which  the  receipt  of  July, 
1887,  was  given.  Below  the  calculations  is 
the  draft  of  a  receipt,  also  in  the  hand- 
writing of  the  deceased,  which  is,  word  for 
word,  date  and  all,  the  exact  counterpart 
of  the  last  receipt  offered  in  evidence  by  de- 
fendants, and  In  the  place  for  the  signa- 
ture there  are  the  letters  "  W.  W.  V.,"  the 
plaintiff's  initials.  This  paper  was  pro- 
duced by  the  plaintiff,  and  bad  probably 
been  in  his  possession  ever  since  the  execu- 
tion of  the  receipt.  McCoy  died  in  August, 
1889,  and  there  is  no  evidence  that  the 
plaintiff  ever  made  any  objection  to  the 
calculation,  or  in  any  way  expressed  any 
dissatisfaction  with  the  amount  found  to 
be  due.  The  paper  in  no  way  impeaches 
the  receipt,  but,  on  the  contrary,  tends  to 
sustain  it.  The  plaintiff  cannot  recover 
for  any  services  after  July  29, 3887;  for,  ac- 
cording to  his  bill  of  particulars,  the  serv- 
ices alleged  and  sued  for  ceased  on  that 
day.  On  that  very  day  a  settlement  is 
admitted  to  have  been  made,  and  there  is 
no  evidence  to  Invalidate  it.  There  was 
really  no  question  for  the  jury,  as  the  exe- 
cution was  admitted,  and  the  court  right- 
ly ruled.  In  effect,  that  the  receipt  was  a 
complete  bar  to  the  plaintiff's  recovery. 
In  Bristow  v.  Eastman,  1  Esp.  172,  Lord 
KENYONsays:  "A  receipt  in  full  of  all  de- 
mands, when  given  with  complete  knowl- 
edge of  all  the  circumstances,  is  a  conclu- 
sive bar  to  the  action ;  and  the  party  giv- 
ing it  shall  not  be  allowed  to  rip  up  the 
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tranBaction  bo  closed  and  concluded. "  In' 
Fuller  V. Crittenden, 9  Conn.  406,  the  court, 
in  a  case  wbere  a  receipt  in  full  had  been 
given,  used  language  which  is  very  appli- 
cable to  this  case.  We  quote  it:  "But 
lest  it  might  be  inferred  that  the  receipt 
was  only  evidence  of  the  payment  ol  so 
much  money,  the  Jury  should  have  been 
instructed  that,  if  the  plaintitt  executed 
the  receipt  with  a  knowledge  of  the  clr- 
cumstances,  and  there  was  no  mistake  or 
sarpriae  on  his  part,  or  fraud  or  impoBi- 
tion  on  the  part  of  the  defendant,  he  was 
not  entitled  to  recover."  As  the  plaintiff 
cannot  recover  in  this  case.  It  is  unneces- 
sary to  consider  the  questions  of  evidence 
in  the  record.  In  our  opinion,  the  Judg- 
ment ought  to  be  affirmed. 


(74  Md.  S46) 

WoELFEL  V.  Evans  et  ut.i 
(Court  of  AppecUa  of  Maryland.  June  18, 1801.) 

▲DKHOSTBATION— ObDBB  rOB  DlSTBI&DTIOir— 

Salb  of  Assets. 
The  only  record  evidenco  of  an  attempted 
dlstribation  of  Intestate's  estate  was  a  cradit 
taken  bv  the  husband  In  his  account  as  admin- 
istrator for  balance  of  estate  retained  by  himself 
for  life,  "with  remainder  to  his  cnildren. " 
field,  that  it  was  insufficient  distribution  of  the 
remainder  to  intestate's  children,  and  therefore, 
on  the  death  of  the  husband,  the  onadministered 
part  was  properly  ordered  sold,  under  the  pro- 
visions of  Code  Pub.  Qen.  Laws  Kd.  art.  88, 1 187, 
for  the  purposee  of  final  distribution. 

Argued  before  Alvkt,  G.  J.,  and  Mil- 
ler, Bryan,  Mc8herry,  and  Briscoe,  J  J. 

M.  Starr  Well,  for  appellant.  Julius  H. 
WxBiHB,  tor  appellees. 

Altbt,C.  J.  This  is  an  appeal  from  the 
orphans*  court  for  Baltimore  city.  The 
question  pr^ented  Is  as  to  the  validity  of  a 
sale  of  a  leusehold  property,  made  under 
an  order  of  the  court,  by  administrators 
de  bonia  non  of  a  deceased  married  wo- 
man. It  appears  that  Mrs.  Bester  Evans, 
a  married  woman,  died  intestate  in  Sep- 
tember, 1880,  leaving  her  husband,  A.  J 
Evans,  and  five  children,  surviving  her. 
Among  other  personal  estato,  she  was 
poBBessed  of  certain  leasehold  property,  the 
subject  of  tills  litigation.  Letters  of  ad- 
ministration upon  her  estate  were  grant- 
ed to  the  surviving  husband,  A.  J.  Evans, 
in  March,  1881;  and  in  the  inventory  of  the 
estate,  flied  by  talm  in  April,  1881,  was  in- 
cluded the  piece  of  leasehold  property,  the 
subject-matter  of  this  appeal.  On  June  27, 
1882,  be  stated,  and  bad  passed  by  the 
court,  his  first  and  only  account,  wherein 
b6  ctaan^  himself  with  the  amount  of  the 
Inventory,  including  the  leasehold  proper- 
ty. In  this  account,  after  obtaining  al- 
lowance for  costs  and  expecses  of  admin- 
istration, hp  claimed  and  received  credit, 
by  way  of  allowance  against  the  amount 
charged  in  the  inventory  thus:  "Allowed 
this  accountant  for  the  balance  of  said 
estate  retained  by  him  as  the  surviving 
husband  and  tenant  for  life,  with  remain- 
der to  his  children,  via.,  a  lot  of  ground 
and  improvements  on  the  north  side  of 
Pratt  street,  48  feet  easterly  from  Ann 
street,  in  the  city  of  Baltimore,  and  known 
as 'No.  262  East  Pratt  Street' valued  at 
|l,60O,  and  sundry  huusebold  furniture  at 

■Behearing  denied. 


♦376.70."  Andrew  J.  Evans,  the  Burvlving 
husband,  died  in  July,  1889,  and  there- 
upon his  life-estate  terminated  in  the  prop- 
erty left  by  his  wife.  In  August,  1889,  ap- 
plication was  made  for,  and  letters  of  ad- 
minlBtratlon  de  bonia  non  were  granted 
to,  two  of  the  sons  of  Mrs.  Heater  Evans; 
and  in  July,  1890,  they  applied  to  the  court 
by  petition  for  power'  to  sell  the  leasehold 
estate  left  by  their  mother,  as  part  of  her 
estate  remaining  unadministered.  The 
order  of  court  authorizing  and  directing 
the  sale  to  be  made  was  passed  on  the 
lOtb  of  July,  1890,  and  the  sale  was  made 
to  the  appellant,  and  duly  reported  to  the 
court.  There  was  no  objection  taken  by 
any  one  to  either  the  granting  of  letters  of 
administration  de  bonia  non,  or  to  the  or- 
der of  sale  by  the  court;  but,  after  the 
sale  was  reported,  the  appellant,  the  pur- 
chaser ol  the  property,  came  in,  and  ex- 
cepted to  the  ratification  ol  the  sale,  upon 
the  ground  that  the  admluistrators  de 
bonis  non  had  no  right  or  power  to  make 
the  sale;  that  the  order  of  court  directing 
the  sale  was  null  and  void,  because  the  es- 
tate, as  he  alleged,  had  been  fully  admin- 
istered, and  distribution  made,  by  the 
first  administrator,  as  shown  by  the  ac- 
count stated  and  passed  on  the  27th  of 
June,  1882.  The  exceptions  were  heard, 
and  tbeorphans'  court,  regarding  the  dis- 
tribution made  by  the  surviving  husband 
as  being  defective  or  incomplete,  overruled 
the  exceptions  and  ratified  the  sale.  It  is 
from  that  order  that  this  appeal  is  taken. 
The  only  evidence  of  any  attempted  dis- 
tribution furnished  by  the  record  is  the 
credit  takeu  by  the  surviving  husband  in 
his  account  for  the  balance  of  the  estate 
retained  by  himself  for  life,  "with  remain- 
der, to  hlB  children."  Neither  the  names 
nor  the  number  of  the  children  are  given, 
nor  is  there  anything  to  show,  as  matter 
of  fact,  that  his  children  are  the  eame  as 
the  children 'of  the  deceased  wife,  or  that 
she  had  no  other  children  than  those  by 
ber  surviving  husband.  There  is  no  pre- 
sumption the  one  way  or  the  other.  Con- 
sequently, this  entry  or  credit  in  the  ac- 
count Is  declaratory  of  no  right  of  the  true 
distributees  of  the  wife's  estate  upon  the 
death  of  the  husband,  nor  does  it  indicate 
to  those  who  might  desire  to  deal  in  re^ 
spect  to  tbe  property  who  were  the  real 
owners  of  It.  It  was  therefore  entirely 
without  legal  effect,  so  far  as  the  children 
of  the  deceased  wife  were  concerned,  and 
the  orphans'  court  would  seem  to  have 
been  well  Justified  in  treating  the  distribu- 
tion as  incomplete;  and,  until  there  was  a 
complete  distribution  to  those  entitled,  the 
orphans'  court  had  Jurisdiction  to  order  a 
sale  of  the  property  for  purposes  of  final  dis- 
tribution among  them.  Code  Pub.  Gen. 
Laws,  art.  93,  §  187;  Wllllaffls  v.  Holmes,  9 
Md.  281, 288.  The  settlement  of  the  account 
by  tbe  surviving  husband  occurred  before 
the  passage  of  the  act  of  1884,  c.  49,  now 
section  139  of  article  93  of  the  Code,  and  te 
not,  therefore,  affected  by  that  statute. 
But,  as  Indicative  of  tbereason  and  polity 
of  the  law  in  requiring  some  definite  rec- 
ord evidence  of  the  transmission  of  titles 
to  chattels  real,  that  statute  furnishes 
strong  evidence.  It  provides  that  when- 
ever an  account  is  passed  b^  an  executoB 
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or  adrainlatrator,  whereby  distribution  of 
chattels  real  ia  made  to  legatees,  or  to 
parties  entitled  In  course  of  distribution, 
the  orphans'  court  shall  poss  an  order  di- 
recting the  executor  or  administrator  to 
convey  such  chattels  real  to  the  distrtbu- 
tees  or  legatees;  and  the  executor  or  ad- 
ministrator shall  convey  the  same  accord- 
ingly, by  proper  deed,  to  be  executed,  ac- 
knowledged, and  recorded  according  to 
law.  We  think  the  orphana'  court  com- 
mitted no  errpr  in  overruling  the  excep- 
tions of  the  appellant,  and  ratifying  tlie 
sale,  and  we  shall  therefore  affirm  the  or- 
ders appealed  Irom.  Orders  affirmed,  with 
costs  to  appellees. 


a*  Hd,  478) 

BiEMAN  V.  Wagner  et  aK 
(Court  of  Appeals  of  Maryland.   June  17, 1891. ) 

AdYEBSS  P0S8B88ION. 

The  title  of  one  who  for  nearly  40  years 
has  held  the  fee  to  certain  land  subject  to  a  99- 
years  lease,  and  has  exclusively  received  the 
rents  tberefrom,  is  not  impaired  by  the  fact  that 
the  chancery  records  fail  to  show  that  a  certain 
sale,  evidenced  by  a  remote  deed  in  his  chain  of 
title  purporting  to  tie  executed  by  a  trustee,  was 
ratified  dv  the  court. 

Appeal  from  circuit  court  of  Baltimore 
city. 

Appeal  by  Cecil  Rleman  against  Henry  C. 
Wagner  and  James  V.  Wagner,  trustees, 
from  an  order  ratifying  a  trustee's  sale. 

Argued  before  Mili.kr,  InviNa,  Buyan, 
Briscok,  and  McHherry,  JJ. 

6eorf(e  R.  WWis  and  Byron  Reynolds, 
for  appellant.  W.  H.  Dawbob,  for  appel- 
lees. 

Miller,  J.  This  appeal  is  from  an  or- 
der overruling  exceptions  to,  and  ratify- 
ing, a  trustee's  sale  of  a  certain  ground- 
rent  and  lot  In  the  city  of  Baltimore.  The 
sale  was  made  In  June,  1890,  under  a  de- 
cree of  the  circuit  court  of  Baltimore  city 
passed  on  the  13th  of  May,  1890,  and  It  is 
conceded  the  court  had  jurisdiction,  upon 
the  allegations  of  the  bill,  to  pass  that 
decree.  The  purchaser  filed  exceptions  to 
the  ratification  of  the  sale,  and  the  only 
one  relied  on  is  to  the  effect  that  in  the 
chain  of  title  to  this  ground-rent  or  an- 
nuity (and  the  lot  of  ground  out  of  which 
It  issues)  is  a  deed  from  George  Oordon 
Belt  to  the  trustees  of  the  poor  of  Balti- 
more city  and  county,  dated  June  2, 1843, 
where  the  said  Belt,  trustee,  professes  to 
act  in  pursuance  of  a  decree  of  the  high 
court  of  chancery  of  Maryland  passed  on 
the  22d  of  J  nly ,  1842,  in  acause  therein  pend- 
ing between  the  said  Ueorge  Gordon  Belt 
as  complainant  and  George  Winchester  as 
respondent,  but  the  recordd  ot  said  court 
do  not  show  that  the  sale  was  ever  re- 
ported to  or  ratified  by  the  court.  The 
case  was  submitted  to  the  court  below 
upon  an  agreed  statement  of  facts,  from 
which,  and  from  the  admissions  of  coun- 
sel made  in  argument  at  bar,  we  find  the 
following  state  of  case :  Besides  the  facts 
stated  in  the  exceptions,  we  find  that  Beit 
by  that  deed  conveyed  this  lot  with  other 
property  to  the  trustees  of  the  poor; 
that  the  deed  was  dnly  recorded,  and  re- 
cites that  the  sale-  was  duly  reported  to 
and  ratified  i»y  the  court ;  that  tlie  papers 


and  proceedings  in  the  cause  do  not  ap> 
pear  to  have  been  recorded  among  the 
chancery  records  ot  that  court,  and  the 
docket  entries  in  the  case  do  not  show  the 
filing  of  a  report  of  sale  or  the  rattflca« 
tlon  thereof;  that  the  papers  in  the  cause 
are  not  to  be  found,  and  the  docket  en- 
tries show  the  filing  of  a  bill,  an  answer 
by  the  defendant,  the  passage  of  a  de- 
cree, and  nothing  more;  and  that  the 
cause  In  chancery  was  a  proceeding  for 
the  foreclosure  of  a  mortgagee.  It  is  also 
shown  that  the  trustees  of  the  poor,  on 
the  24th  of  August,  1847,  conveyed  in  fee- 
sirnple,  by  deed  duly  recorded,  several  lots 
of  ground,  including  the  one  in  question,- 
to  Mathias  Benzinger  and  John  Gschbach ; 
that  Benzinger  and  Eschbach  demised  and 
leased  this  lot  to  William  Schwarta  on 
the  27th  of  April,  1850,  by  a  lease  duly  re- 
corded, for  99  years,  renewable  forever; 
that  this  lease  coutalned  the  usual  cove- 
nants, clauses,  and  conditions  then  used 
in  such  leases  in  the  city  ot  Baltimore, 
and  a  condition  that  the  rent  must  be  de- 
manded before  it  can  be  collected,  dis- 
trained for,  or  re-entry  made;  that  on  the 
10th  of  June,  1851,  Benzinger  and  Esch- 
bach  granted,  by  deed  duly  recorded,  the 
fee  and  reversion  and  the  annual  rent  is- 
suing out  of  this  lot  to  James  Y.  Wag- 
ner; that  under  this  conveyance  Wagner 
went  unto  possesplon  of  said  rent,  and 
the  tenants  under  said  lease  have  attorned 
and  paid  the  rent  to  him  and  his  descend- 
ants, the  parties  to  this  suit,  continuous- 
ly from  the  date  of  that  deed  to  the  time 
of  the  sale  in  this  cause,— a  period  ot  near- 
ly 40  years 

In  view  ot  the  recitals  in  the  Belt  deed, 
the  lapse  of  time,  and  the  other  circum- 
stances ot  the  case,  we  do  not  think  the 
loss  ot  the  equity  papers  would  make  the 
title  bad,  even  if  it  depended  on  that  deed 
alone.  Rut,  apart  from  all  other  consid- 
erations, the  tact  that  James  V.  Wagner 
and  bis  descendants  have  been  in  the  ex- 
clusive and  uninterrupted  enjoyment  and 
receipt  of  the  rents  tor  nearly  40  years, 
while  they  have  also  held  during  all  this 
period  a  deed  ot  the  reversion,  is  suSicient 
to  give  them  a  good  title, — one  upon 
which  they  could  recover  in  ejectment. 

Order  affirmed,  and  cause  remanded. 


(74  Ma.  26t) 

Helfrich  v.  Catonsville  Water  Co. 
(Cowrt  of  AppeaXt  of  Maryland.    June  16, 1891.) 

BlFABIAM  RiOHTS— FaSTDSINO  CaTTLS. 

One  who  ovnis  land  through  which  a 
stream  flows  may  pasture  his  cattle  thereon 
though  they  befoul  the  water,  and  thereby  injure 
tlie  water,  company  which  is  engaged  iu  supply- 
ing fresh  water  from  the  stream  below. 

Appeal  from  circuit  court,  Baltimore 
county,  in  equity. 

Argued  before  Alvbt,  C.  J.,  and  Irtinq, 
Robinson,  Bhvan,  Briscoe,  Miller,  Fow- 
ler, 9nd  McSbbrrt,  JJ. 

Luther  M.  ReyDOlda  and  Oenrge  R.  Wth 
lis,  for  appellant.  Edwin  J,  Farber  and 
John  I.  Yellott,  tor  appellee. 

Bryan,  J.  The  Catonsville  Water  Com- 
pany was  incorporated  by  the  act  ot  1886, 
c.  100.  It  was  chartered  for  the  purpose 
of  enabling  it  to  supply  with  pure  water 
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the  inhabitants  of  Catonsville  and  the  ad- 
Joining  portion  of  Baltimore  county.  In 
parsaance  of  Its  charter,  It  haa  acqaired  a 
tract  of  land,  and  conetmcted  at  large  ez- 
pensA  a  dam  and  reBervolr,  water-works, 
mains,  and  pipes,  and  Is  engaged  in  sap- 
plying  a  large  number  of  people  with  wa- 
ter for  drinking  and  other  necessary  pnr- 
poses.  A  pure,  clear,  natoral  stream  of  fresh 
water  flows  throngh  ond  along  tbelandot 
Samuel  U.  HeUrlcb,  and  through  the  land 
of  the  water  company,  which  Is  situate 
abont  140  perches  further  down  the 
stream,  and  Is  the  principal  source  of  sup- 
ply for  the  purposes  of  the  company's 
business.  A  bill  of  complaint  was  filed  by 
the  water  company,  on  the  equity  side  of 
the  circuit  court  of  Baltimore  county,  in 
which  it  was  alleged  that  Helfricb  per- 
mitted a  large  number  of  his  cows  to  en- 
ter said  stream  and  stand  therein,  and 
that  they  dropped  their  excrement,  dung, 
and  filth  Into  its  waters,  and  greatly  pol-' 
luted  and  befouled  them ;  and  that  In  con- 
sequence of  such  deposits,  when  the  stream 
flowed  throngh  the  water  company's  land 
and  supplied  its  works,  the  purity  of  the 
water  was  greatly  Impaired,  and  It  was 
rendered  unhealthy  and  unfit  for  drinking 
purposes.  On  these  grounds  an  injunc- 
tion was  prayed  and  granted  restraining 
Helfrleh  from  permitting  cows  or  other 
animals  to  enter  or  stand  In  the  stream, 
and  to  drop  or  deposit  therein  any  excre- 
ment, dung,  or  filth,  or  in  any  manner  to 
pollute  or  befoul  it.  The  Injunction,  as 
granted,  also  prohibited  the  erection  of  a 
hydraulic  ram;  but,  as  we  shall  see,  this 
question  is  not  now  presented  by  the  rec- 
ord. After  answer  and  testimony,  the 
court,  on  final  hearing,  made  the  Injunc- 
tion perpetual  so  far  aS  It  related  to  the 
pollution  of  the  stream,  and  dissolved  It 
as  to  the  erection  of  the  hydraulic  ram. 
The  defendant  appealed  to  this  court. 
Helfrich's  lot  is  on  the  south  side  of  the 
Frederick  turnpike,  abont  one  mile  west 
of  the  village  of  Catonsville,  and  about 
halt  a  mile  from  the  water  company's 
property.  The  lot  has  been  used  by  the 
owner  as  a  pasture  for  his  cows,  and,  so 
far  as  the  evidence  shows,  It  seems  to  be 
well  adapted  for  such  a  purpose,  being 
well  provided  with  shade,  grass,  and  wa- 
ter. Helfrich,  at  the  time  the  Injunction 
was  issued,  owned  six  cows,  and  It  ap- 
pears that  he  used  his  lot  for  the  purpose 
of  pasturing  them  In  the  way  a  proprie- 
tor, under  ordinary  circumstances,  mlg^t 
reasonably  use  his  own  property.  The 
question  seems  to  be  whether  his  rights 
have  been  in  any  way  abridged  or  dimin-, 
Ished  by  the  Incorporation  of  the  water 
company  anil  the  construction  of  its 
works.  The  rights  of  riparian  owners  are 
well  understood,  and  there  is  a  general 
concurrence  of  opinion  in  the  courts  as  to 
the  manner  In  which  they  must  be  exer- 
cised. The  law  on  this  subject  Is  strictly 
In  accord  with  the  common  sense  and  gen- 
eral convenience  of  mankind.  The  owner 
of  land  has  a  right  to  the  use  of  a  stream 
of  water  which  flows  through  it  for  all 
OBPful  and  reasonable  purposes.  This  use 
Is  not  an  easement,  but  is  an  Incident  to 
bis  property  in  the  sqll;  a  necessary,  Inber- 
wt,  and  Inseparable  portion  of  bis  own- 


ership. Bnt  there  to  an  equality  of  right 
lu other  riparian  owners  above  and  below 
htm  on  the  same  stream ;  and,  from  the 
necessary  conditions  of  the  case,  they 
mast  not  use  the  water  to  the  prejudice 
of  each  other's  rights.  Hence  difficult 
questions  frequently  arise;  not  as  to  the 
ascertainment  of  the  principle  of  decision, 
bnt  as  to  its  application  to  interests 
which  are  in  collision.  It  is  laid  down  in 
general  teems  tbat  every  owner  has  the 
right  to  enjoy  the  stream  of  water  which 
flows  through  bis  land  in  its  natural 
state,  without  diminution  to  its  flow, 
quantity,  or  purity.  It  is  also  held  with 
like  generality  of  statement,  that  any  d&^ 
fllement  or  corruption  of  tbe  water  which 
prevents  its  use  for  any  of  Its  reasonable 
or  proper  purposes  is  an  Infringement  of 
the  rights  of  riparian  owners  which  will 
entitle  them  to  a  remedy  suited  to  the 
nature  of  the  case.  But  all  abstract  rules 
are  subject  to  considerable  modification 
when  they  are  applied  to  the  exigencies  of 
human  life.  The  right  to  the  use  of  a 
stream  of  water  in  its  natural  purity  can- 
not override  other  co-equal  and  co-exist- 
ing rights;  it  must  certainly  yield  to  those 
of  a  more  absolute  and  unqualified  char- 
acter. The  tillage  of  the  soil  and  the  tend- 
ing of  fiocks  and  herds  were  the  earliest 
occupations  of  the  human  race.  The  hus- 
bandman soweth  his  seed  and  gatheretb 
the  harvest  to  furnlBh  us  with  food;  and 
the  flocks  and  herds  bring  forth  their  In- 
crease tor  our  use.  It  would  be  most  un- 
natural and  unwise  to  put  any  unneces- 
sary restrictions  on  those  pursuits  which 
furnish  the  world  with  the  means  of  sub- 
sistence. We  must  confess  that  the  right 
of  a  man  to  cultivate  his  own  flelds,  and 
to  pasture  his  cattle  on  his  own  land,  is 
of  an  original  and  primary  character, 
and  that  it  would  be  oppressive  to  Inter- 
fere with  the  free  exercise  of  it,  except  un- 
der a  necessity  caused  by  grave  public 
considerations.  The  washings  from  cul- 
tivated fields  might,  and  probably  would, 
carry  soil  and  manure  into  streams  of 
water,  and  make  them  muddy  and  im- 
pure. And  so  the  habits  of  cattle  accord- 
ing to  their  natural  instincts  would  lead 
them  to  stand  in  the  water  and  befoul  the 
stream.  But,  nevertheless,  the  oniuers  of 
the  land  must  not  lose  the  beneficial  use 
of  it.  Tbe  Inconveniencea  which  arise 
from  the  pollution  of  the  water  by  these 
causes  most  be  borne  by  those  who  suffer  . 
from  them.  The  ordinary  requirements 
of  domestic  life  diminish  the  purity  of  tfa» 
atmosphere;  but  as  long  as  these  causes 
are  within  the  limits  of  reason  and  neces- 
sity the  law  recognises  no  ground  of  com-  . 
plaint  against  them.  The  reasonable  and 
proper  exercise  of  acknowledged  right  by 
one  man  may,  and  often  does,  work  an- 
noyance and  loss  to  another;  but  rigbta 
cannot  be  forfeited  for  this  reason. 

So  tar  as  we  can  see  from  the  record, 
there  was  nothing  unreasonable  or  un- 
usual in  the  way  in  which  the  cattle  wer& 
pastured  in  this  lot.  If  Helfrich  had  wa'n- 
tonly  or  recklessly  befouled  the  water  of 
the  stream,  or  had  harassed  the  water- 
company  or  injured  Its  business  by  an  im- 
moderate and  excessive  exercise  of  his  ae- 
knowledired  rights,  he  would  Justly  have- 
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been  responsible  for  his  condnct. .  But 
nothing  of  tbis  kind  can  be  Jastly  attrlbj 
nted  to  him.  He  seems  to  have  used  bis 
pasture  us  all  men,  time  oat  of  nilnd.have 
done  in  like  cases.  We  are  not  nnmlndful 
of  the  vast  number  of  cases  where  persons 
have  been  enjoined  from  committing  nal- 
sances  in  running  streams,  and  from  de- 
positing or  permitting  to  be  deposited  in 
tbem  noxious,  deleterious,  or  unwhole- 
some matter,  and  from  any  unlawful  or 
unreasonable  thing  which  impairs  the  le- 
gitimate use  of  the  water  by  riparian 
owners.  Nor  have  we  overlooked  the 
numerous  cases  where  it  has  been  held 
that  certain  kinds  of  manufacturing  es- 
tablishments have  iofringed  the  vested 
rights  of  such  owners.  Our  opinion  is 
placed  on  the  distinct  ground  thatHelfricb 
was  using  bis  pasture  lot  in  a  reasonable 
manner,  and  that  he  had  a  right  so  to 
use  it.  HiR  right  was  not  in  any  way 
abridged  by  the  incorporation  of  the  wa- 
ter company  and  the  establishment  of  its 
works.  And  it  was  not  in  the  power  of 
the  legislature  to  abridee  it.  It  is  a  right 
of  property  protected  by  the  declaration 
of  rights.  The  water  company  has  power, 
under  its  charter,  to  acquire  the  water- 
right  by  making  due  compensation  to  the 
owner,  and  not  otherwise.  The  decree 
of  the  circuit  court  must  be  reversed,  and 
the  bill  of  complaint  dismissed. 


«3  Vt.  407) 


PKTOK  v.  WlLBOK. 


(Supreme  Court  of  Vermont.    Chittenden. 
Junel,  18U1.) 

Record  on  Appeal — Pbesumptions. 

A  writ  of  error  to  a  judgment  alleged  that 
the  court,  without  notice  to  defendant,  permited 
plaintiff  to  amend  by  strilcinff  out  a  general 
count,  but  the  record  failed  to  show  affirmatively 
that  such  notice  was  not  given.  No  amendment 
of  the  record  below  showing  the  want  of  notice 
was  procured.  Held,  that  the  statements  in  the 
writ  could  not  be  taken  to  supplement  the  rec- 
ord, and  the  action  of  the  court  in  permitting 
the  amendment  would  be  presumed  to  oe  proper. 

Error  to  Ohlttenden  county  court. 

The  defendant  in  error,  Wilbur,  origi- 
nally brought  suit  against  the  plaintiff  in 
error.  Prior,  in  the  Burlington  city  court, 
and  there  recovered  judgment, from  which 
an  appeal  was  taken  to  the  county  court. 
The  material  allegations  of  the  writ  were 
as  follows:  "That  on  said  2lBt  day  of 
January,  1890,  judgment  was  rendered  by 
said  city  court  in  favor  of  said  L.  F.  Wil- 
bnr  in  said  suit,  and  the  same  was  ap- 
pealed by  the  said  Cyrus  Prior  to  the  April 
term,  1890,  of  Chittenden  county  court,  and 
said  appeal  was  duly  entered  in  said  court 
on  the  first  day  of  said  term,  and  on  said 
day  said  Prior  caused  his  apearance  to  be 
entered  by  his  attorney  J.  J.  Monahan; 
that  during  said  term,  and  in  the  absence 
of  said  Prior  and  of  his  attorney,  said 
writ  was  amended  by  striking  out  the 
common  counts,  and  Judgment  was  en- 
tered by  the  court  for  said  Wilbur  with- 
out the  consent  of  said  Prior,  as  by  the 
flies  and  records  of  said  county  court, 
ready  in  court  to  be  produced,  fully  ap- 
pears ;  and  now  the  plaintiff  in  error  com- 
plains, and  says  that  said  court,  in  pro- 
ceeding to  and  rendering  said  final  Judg- 


ment, manifestly  err«*d  and  mistook  the 
law,  in  this,  to-wit:  That,  under  rule  5 
of  the  county  court  rules,  said  suit  was 
not  a  collection  suit,  and  no  Judgment 
could  lawfully  be  rendered  at  the  first 
term  in  said  suit  without  the  consent  of 
the  defendant. "  The  following  is  a  tran- 
script of  the  record  in  the  county  court: 

"204.  Chittenden  county  court,  April 
term,  1890. 

L,  F.  Wilbur       1  Wilbur. 

Cyrus  Prior.       )  Monaban. 

"Plaintiff  has  leave  to  amend  by  strik- 
ing out  general   count.     General    count 
stricken  out. 
"Judgment  for  plaintiff. 

"Clerk  to  assess. 

"Damaged.  9100.75. 
"Coats,  $20.89. 

"  Ex'n  issued  May  16. 1890. " 
Henry  Ballard  and  J.  J.  Monabaa,  for 
plaintiff  in  error.    X»,  F.   Wilbur,  lor  de- 
fendant in  error. 

MuNBO.N,  J .  It  is  evident  that  the  record 
before  us  is  insufficient  to  entitle  tbeplain- 
tiO  in  error  to  the  relief  sought.  It  can- 
not be  seen  from  what  appears  of  record 
that  the  action  of  the  court  below  was 
improper.  Every  presumption  is  to  be 
made  in  favor  of  the  Judgment,  which  is 
not  positively  inconsistent  with  the  rec- 
ord. Campbell  v.  Patterson,  7  Vt.  86.  It 
certainly  was  within  the  discretion  of  the 
county  court,  upon  proper  notice  to  the 
defendant,  to  permit  the  amendment  and 
gtvejudgment  the  first  term.  The  record 
does  not  exclude  the  presumption  that  the 
defendant  had  notice  of  the  plaintiH's  mo- 
tion in  that  behalf.  The  statements  of 
the  writ,  if  sufficient  in  tenor,  cannot  be 
taken  to  supplement  the  record.  Arthur- 
ton  V.  Durkee,  2  D.  Chip.  20.  The  ag- 
grieved party  should  have  procured  an 
amendment  of  the  record  below  before 
seeking  to  avail  himself  of  this  remedy. 
But  there  is  open  to  him  another,  and  we 
think  a  more  appropriate,  method  of  pro- 
cedure. It  is  within  the  power  of  the 
county  court  to  order  the  case  brought 
forward  and  the  Judgment  stricken  oft.  and, 
upon  proper  motion  and  showing,  this 
action  would  doubtless  be  taken.  After 
argument  and  before  Judgment,  the  plain- 
tiff in  error  asks  leave  to  withdraw  his 
writ.  Leave  to  withdraw  granted,  on 
payment  of  defendant's  costs,  and  record 
remitted. 

(6t  vt  6S2) 
WiNO  V.  Smilib. 

(Supreme  Court  of  Vermont.  Washington.   May 
80,  1891.) 

iNTOxiG^TiMa  Liquors— Illboai.  Sales— Wbo  Em- 
TiTLBO  TO  Fine. 
K.  L.  Vt  i  8813  et  seq.,  provide  that  the 
officer  arresting  an  intoxicated  person  shall  give 
notice  to  a  grand  juror  or  the  attorney  for  the 
city  or  town  in  which  such  person  is  found  intox- 
icated, who,  after  such  person  has  disclosed  who 
fumisaed  liim  liquor,  shall  appear  and  prosecute 
the  latter;  aection  8803  prescribes  fines  for  fur- 
nishing liquor  in  violation  of  law;  and  Acts  Vt 
1886,  No.  41,  provides  that  one-fourth  of  the  fines 
imposed  "shall  go  to  the  complainant  when  com- 

Slaint  is  made,  otherwise  to  the  prosecuting  of- 
cer. "    Held,  that  where  a  grand  juror,  sum- 
moned by  the  arresting  officer,  makes  complaint 
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•emtaat  tbe  penon  lelUntF  the  Uqttor,  knd  proae- 
eotea  fhe  oanae  befora  a  justice  of  the  peace,  he 
to  entitled  to  one-ftmith  of  the  fines  Imposed, 
and  not  the  attorney  who  proseontes  the  oause  in 
the  «oimty  coort,  where  It  posses  by  appeal  and 
la  finally  determined. 

Petition  for  maadamaa.  Tbe  agreed 
statement  of  facta  was  as  follows:  "A 
person  was  arrested  while  in  a  state  of  In- 
toxication, nnder  the  proTlslous  of  section 
8818,  R.  L.,  by  a  policeman  of  the  Tillage  of 
Montpelier,  and  at  tbe  proper  time  brought 
before  sold  M.  E.  Smllle,  justice,  according 
to  tbe  provisions  of  said  section ;  and  the 
policeman,  according  to  tbe  provisions  of 
law,  notified  said  J.  O.  Wing,  grand  ]uror, 
to  attend  before  said  Justice;  and  tbe  in- 
toxicated person  disclosed  that  he  ob- 
tained tbeiiqaor,  etc.,  of  the  respondent; 
whereupon  said  grand  Juror  made  and 
exhibited  to  said  Justice  the  complaint 
against  the  respondent  mentioned  in  tbe 
petition,  and  tbe  prcceedlngs  set  forth  in 
the  petition  were  thereupon  bad,  as  set 
forth  in  the  petition."  R.  L.  Vt.  §  8802, 
provides  certain  fines  for  selling  or  giving 
away,  or  keeping  with  intent  to  sell  or 
give  away.  Intoxicating  liqnor  In  viola- 
tion of  law.  Sections  8818-8817  relate  to  the 
arrest  and  punishment  of  a  person  found 
Intoxicated,  and  provide  that  the  of9rer 
making  the  arrest  shall  immediately  after- 
wards give  notice  thereof  and  uf  tbe  taking 
of  tbedisclosoreof  such  Intoxicated  person 
to  a  grand  Juror  or  city  attorney  of  the 
town  or  city  in  which  such  person  is  found 
Intoxicated,  who  shall  attend  at  tbe  tak- 
ing of  thedisclosnre;  that  such  intoxicat- 
ed person  shall  disclose  tbe  person  from 
whom  tbe  liquor  was  ob'^ained,  who  shall 
be  arrested  and  tried,  under  section  88U2; 
and  that  tbe  grand  Juror  orclty  attorneys 
so  summoned  shall  appear  and  prosecute 
the  cause  in  the  same  manner  as  If  be  bad 
been  complainant  in  the  same. 

John  H.  Senter  and  W.  A.  Lord,  for  pe- 
titioner.   E,  W.  BiabeBi  for  petitionee. 

Taft,  J.  Tt  is  enacted  by  No.  41,  Acts 
1886,  that  one-fourth  of  the  flnes  imposed 
under  section  8802,  R.  L.,  "shall  go  to  the 
eomplalnantwben  complaint  is  made,  oth- 
erwise to  the  prosecuting  officer. "  This 
proceeding  is  a  petition  for  a  mandamus 
to  determine  whether  the  grand  Juror, 
who  instituted  tbe  complaints  mentioned 
in  tbe  petition  before  a  Justice  of  tbe  peace, 
and  who  prosecuted  them  before  the  Jus- 
tice, or  the  state's  attorney,  who  prose- 
cuted the  causes  in  the  county  court, 
where  they  passed  by  appeal  and  were 
finally  determined,  is  entitled  to  tbe  fourth 
part  of  tbe  fines  imponed  under  such  com- 
plaint. It  was  the  evident  intent  of  tbe 
legislatnre  to  encourage  prosecutions  nn- 
der chapter  169,  R.  L.,  by  rewarding  the 
person  who  sets  the  machinery  of  the  law 
in  motion,  and  so,  in  the  first  instance, 
gives  tbe  fourth  part  of  the  fine  to  the 
complainant,  /.  e.,  tbe  one  who  makes  ap- 
plication to  the  officers  of  the  law  to  prose- 
cute, and  upon  whose  accusation  prose- 
cution is  bsgnn.  Failing  a  complainant, 
we  think  the  reward  goes  to  tbe  officer 
who  institutes  tbe  proceedings.  It  is  up- 
on bis  complaint  that  the  respondent  is 
arraigned,  tried,  and  convicted,  it  convic- 


tion is  bad,  although  tbe  state's  attorney 
is  required  to  prosecute  the  cause  in  the 
county  court.  The  latter  part  of  Act 
No.  41  provides  that,  in  case  of  a  second 
conviction  of  the  offenses  oamed  in  section 
8802.  "  the  officer  prosecuting  said  cause  to 
final  judgment"  shall  receive  f50.  This 
is  significant;  for  why  add  the  limitation, 
"prosecuting  said  cause  to  final  Judg- 
ment, "if  without  it  tbesameofflcer  woum 
be  entitled  to  it?  It  clearly  evinces  an  in- 
tent to  give  tbe  fourth  part  of  the  fines  to 
the  officer  upon  whose  complaint  tbe  re- 
spondent is  arraigned  and  tried.  It  is  ad- 
Judged  that  a  writ  of  mandamua  issue  in 
accordance  with  the  prayer  of  the  peti- 
tion; tbe  payment  of  the  sum  named 
therein  to  be  made  within  five  days  from 
tbe  issuing  of  the  writ.    No  costs  claimed. 

(63  Vt.  321) 


Rice's  Asbionebs  v.  Hulett. 

(Supreme  Court  of  Vermont.   Rutland.    Hay  38, 
1891.) 

FB^UDTTUtHT  C!ONTBTA370EB— TRASTgnB  TO  SATISTT 

Fkbvious  Mortoxoi. 
Defendant,  without  fraud,  on  July  2d. 
loaned  R.  money^on  the  security  of  his  stock  oi 
Koods,  Idaving  R.  In  possession.  On  October 
16th  R.  gave  defendant  possession,  and  on  No- 
vember 19tit  was  adjudged  a  bankrupt  in  insolv 
ency  proceedings,  field,  that  the  transaction 
of  July  2d  was  a  mortgage,  subject  only  to  be 
defeated  by  attaching  creditors  or  innocent  pur- 
chasers at  any  time  before  defendant  took  actual 
possession ;  that  his  taking  possession  on  October 
l5tl>  related  back  to  his  right  of  possession  on 
July  iA,  and  the  transfer  was  not  Toid,  under 
R.  li.  Vt  %  1861,  declaring  void  any  transfer  of 
property  with  a  view  of  giving  a  preference, 
maae  by  a  person  being  insolvent,  or  In  contem- 
plation of  insolvency,  witbin  four  months  before 
the  filing  of  a  petition  in  insolvency,  to  any  per- 
son who  has  reason  to  believe  such  person  insolv 
ent,  or  In  contemplation  of  Insolvency. 

Exceptions  to  pro  fbrma  judgment  from 
Rutland  county  court;  Taft,  Judge. 

Action  on  the  case  by  the  plaintiffs,  as 
assignees  in  insolvency  of  Warren  Rice, 
for  the  value  of  a  stock  of  goods.  Rice 
was  adjudged  an  Insolvent,  November  19,^ 
1888.  The  plaintiffs  claimed  that  tbe  de- 
fendant took  a  transfer  of  these  goods  Oc- 
tober 25, 1888,  in  satisfaction  of  a  pre-exist- 
ing debt,  having  reasonable  cause  to  be- 
lieve that  Ricewaslnsolvent.  Tbe  defend- 
ant claimed  that  be  bought  and  took  pos- 
session of  tbe  goods  July  2, 1888,  and  ever 
after  remained  in  possession  of  them,  al- 
though Rice  was  about  tbe  store,  and  as- 
s'lsting  in  Its  management.  In  reference 
to  these  claims  the  refecces  found  that  de- 
fendant advanced  to  Rice,  about  July  2, 
1888,  the  sura  of  $2,000;  that,  by  agree- 
ment between  them.  Rice  remained  In  the 
store,  conducting  the  business  therein, 
until  October  25, 1888,  on  which  date  de- 
fendant took  exclusive  possession  and 
control  of  the  goods;  that  Warren  Rice 
was  in  fact  insolvent  during  the  whole 
year  1888;  also  that  the  defendant  did 
not  acquire  the  absolute  right  and  title 
to  said  stock  of  goods  until  the  2Sth  of 
October,  1888,  when  Rice  surrendered  to 
blm  all  possession  and  control  of  the 
same;  that  tbe  transaction  of  July  2, 
1888,  was  a  loan  by  defendant  to  Rice  up- 
on the  security  of  the  stock;  that  when 
tbe  transaction  of  tbe  transfer  of  said 
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stock  to  tbe  defendant  was  consammat- 
ed,  on  the  25th  day  of  October,  1888,  the 
said  Bice  knew  himself  to  be  Insolvent, 
and  Intended  thereby  to  grant  a  preference 
to  said  defendant;  and  that  the  defend- 
ant at  that  time  had  reasonable  cause  to 
believe  that  said  Bice  was  insolvent,  and 
that  said  transfer  was  io  fraud  of  the 
laws  relating  to  insolvency.  Judgment 
was- renderedfor  plaintiffs.  Defendant  ex- 
cepts. B.  L.  Vt.  §  1860,  provides:  "If  a 
person  being  Insolvent,  or  in  contempla- 
tion of  insolvency,  within  four  inonths  be- 
fore the  flllng  of  the  petition  by  or 
against  him,  with  a  view  to  give  prefer- 
ence to  a  creditor  or  person  having  a 
claim  against  him,  or  who  is  under  a  lia- 
bility for  him,  procures  any  part  of  his 
■property  to  be  attached,  sequestered,  or 
seized  on  execution,  or  makes  a  payment, 
pledge,  assignment,  transfer,  or  convey- 
ance ol  any  part  of  his  property,  either  di- 
rectly or  indirectly,  absolutely  or  condi- 
tionally, the  person  receiving  such  pay- 
■ment,  pledge,  assignment,  transfer,  or  con- 
veyance, or  to  be  benefited  thereby,  hav- 
ing reasonable  cause  to  believe  sach  per- 
■aon  insolvent,  or  in  contemplation  of  in- 
■eolvency.and  that  such  payment,  pledge, 
-assignment,  or  conveyance  is  made  in 
fraud  of  the  laws  relating  to  insolvency, 
the  same  shall  be  void,  and  the  assignee 
may  recover  the  property,  or  the  value 
thereof,  from  the  persons  so  receiving  or 
•so  to  bo  benefited  thereby." 

F.  Potter  and  J.  C.  Baker,  for  plaintiffs. 
,Geo.  E.  Lawrence  and  F.  S.  Piatt,  for  d«- 
-fendant. 

Tyler,  J.  The  law  has  long  been  set- 
tled in  this  state  that,  to  render  a  sale  of 
personal  chattels  valid  as  against  credit- 
ors, there  mnst  be  a  visible,  substantial 
.chanee  of  possession;  but,  as  between  the 
parties  to  the  transaction,  the  property 
In  such  chattels  may  pass  by  bargain  and 
sale,  for  a  sufficient  consideration,  with- 
out a  delivery.  This  rule,  requiring  a 
change  of  possession,  is  applicable  to  a 
mortgage  of  chattels;  yet  an  unrecorded 
mortgage  is  valid  between  the  parties 
thereto.  B.  L.  1966;  Gilbert  v.  Vail,  60 
Vt.  261. 14  Atl.  Bep.  542.  So  the  giving  of 
security  upon  chattels,  without  delivery, 
which  is  in  eHect  a  mortgage  at  common 
law,  may  be  operative  and  valid  between 
tbe  mortgagor  and  the  mortgagee,  though 
not  in  writing.  Jones,  Chat.  Mortg.  §  2. 
In  this  case  we  mnst  construe  tbe  expres- 
sion in  the  report  of  the  referees  that  they 
believed  that  the  transaction  of  July  2, 
1888,  was  a  loan  by  the  defendant,  to  Bice 
upon  the  security  of  this  stock  of  goods, 
as  a  finding  of  that  fact.  In  their  supple- 
mental report  they  expressly  find  that  it 
was  the  understanding  between  tbu  de- 
fendant and  Bice  that  the  former  should 
hold  the  goods  as  security  for  bis  advance 
of  f  2,000.  There  Is  no  finding  of  fraud  in 
fact,  nor  of  an  Intent  by  the  defendant  and 
Bice,  or  either  ol  them,  to  defraud  the  lat- 
ter's  creditors,  while  it  is  found  that  the 
defendant  advanced  f  2,000  to  Bice  on  the 
goods,  which,  by  the  agreement  between 
them,  tbe  defendant  was  to  hold  as  secu- 
rity. The  transaction  of  July  2d  must  be 
Tfegar^ed  as  in  the  nature  of  a  mor[gaf;;e 


between  tbe  parties  to  It,  subject)  of 
course,  to  be  defeated  by  attaching  credit- 
ors or  innocent  purchasers  at  anytime  be- 
fore tbe  defendant  look  tbe  actual  mana- 
al  possession.  But  no  such  third  persons 
in  fact  intervened  prior  to  October  26tb, 
when  the  defendant  took  possession  of 
the  goods  by  virtue  of  his  right  under  bis 
lien.  His  taking  actual  possession  relat- 
ed back  to  the  right  of  possession,  which 
he  acquired  July  2d,  and  therefore  the  act 
was  not  in  contravention  of  the  provis- 
ions of  tbe  insolvent  law.  When  Bice 
was  adjudged  a  bankrupt, November  lOtb, 
tbe  defendant  bad,  with  Bice's  consent, 
been  in  the  actual  possession  of  the  got^ds 
15  days  by  virtue  of  the  lien  he  acquired 
July  2d.  The  case  of  Peabody  v.  Landos, 
61  Vt.  318, 17  AU.  Bep.  781,  is  authority 
tbat  the  goods  purchased  and  putinto  tbe 
store  between  tbe  dates  above  named 
passed  to  the  defendant  under  bis  lien, 
upon  his  taking  possession  thereof.  Chase 
V.  Denny,  130  Mass.  566.  In  CoUender  Co. 
V.  Marshall,  57  Vt.  232,  BowELb,  J.,  makes 
tbe  question  whether,  at  tbe  time  of  the 
filing  of  the  petition  in  bankruptcy,  the 
property  could  have  been  taken  on  execu- 
tion against  the  debtor,  the  test  of  the  as- 
signee's right.  If  it  could,  it  passed  to  him 
by  tbe  very  twms  of  the  statute.  B.  L. 
1820.  If  It  could  not,  the  converse  must 
be  true,  tbat  It  would  not  have  passed  to 
tbe  assignee.  Applying  this  rule,  the 
goods  In  controversy,  on  November  lOtta, 
bad  passed  beyond  tbe  reach  of  Bice's  as- 
signee in  Insolvency,  and  beyond  tbe  oper- 
ation of  the  insolvent  law.  Thisboldlna: 
is  in  consonance  with  the  decisions  of  tbe 
Massachusetts  court  In  cases  arising  un- 
der a  similar  statute,  and  witb  tbe  decis- 
ions of  this  court  above  referred  to.  Tbe 
assignee  does  not  seek  to  recover  an  eQui- 
table  interest  which  the  estate  may  have 
In  tbe  goods,  under  section  1802,  B.  L.,  bat 
brings  this  suit,  claiming  tbat  the  transfer 
of  October  25th  was  fraudulent  la  law, 
and  that  the  defendant  acquired  no  prop- 
erty in  the  goods.  This  claim  cannot  be 
maintained.  The  other  questions  that 
have  been  discussed  by  counsel  arise  upon 
the  defendant's  exceptions  to  the  admis- 
sion of  evidence  by  the  referees,  and  a're 
Immaterial,  In  the  view  tbat  we  have  tak- 
en of  the  main  qpestlon.  Judgment  re- 
versed, and  Judgment  for  tbe  defendant. 


<«t  vt.  ten 

Fitzgerald  et  al.  ▼.  Grand  Trunk  R.  Co. 

(Supreme  Court  of  Vemuynt,  Oeneral  Term. 
May6,189L) 

Contracts — Impiibhent  o»  Obligation — Conbti- 
TCTiONAii  Law— Iktebstatb  Commerob. 

1.  A  contract  by  which  a  railroad  company, 
before  the  passage  of  the  Interstate  Commerce 
Act,  discriminates  by  agreeing  to  allow  a  certain 
Bbipper  a  rebate  on  freieht  cbarKes,  is  not  valid 
and  enforceable  at  common  law,  and  Is  not  such 
a  contract  as  could  be  impaired  by  the  Interstate 
commerce  act  prohibiting  such  discrimination. 

2.  Where  parties  contract  to  engage  in  inter- 
state commerce,  they  do  so  subject  to  tbe  right 
of  congress  to  afterwards  pass  laws  regnlatlng 
such  commerce. 

Exceptions  from  Essex  county  court; 
Vbazkt,  Judge. 
Asauwpsit  by  George  H.  Fitzgerald  & 
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Co.  against  the  Grand  Trunk  Railroad 
Company)  to  recover  a  rebate  of  freight. 
Judgment  for  defendant,  and  plaintiffs 
except. 

L.  H.  Tbompsoo,  for  plaintiffs.  Osatan 
B^y  and  Oeo^  N.  DaJe,  for  defendant. 

Powers,  J.  The  agreed  tacts,  in  sub- 
stance,  are  that  prior  to  the  passage  of 
the  interstate  commerce  act  the  defendant 
promised  to  pay  the  plaintiffs  a  rebate  of 
f6  npon  ^ach  of  the  170  car-loads  of  lum- 
ber which  the  plaintitfB  we're  to  deliver  to 
the  defendant  for  transportation  from  Is> 
land  Pond  to  points  in  Massachvisette ; 
and  that  the  aaual  charges  made,  to  all 
shippers  tor  such  freight  to  such  designa- 
tion was  988  per  car-load ;  that  prior  to 
April  5, 1887,  (the  day  on  which  the  inter- 
state commerce  act  toolc  effect,)  tbe  plain- 
tiffs bad  delivered  73  car-loads  for  trans- 
portation as  aforesaid,  and  after  that 
date,  had  delivered  the  remaining  97  car- 
loads, all  of  which  tbe  defendant  bad  car- 
ried to  its  destination ;  tbat  tbe  defendant 
bas  paid  tbe  96  rebate  to  tbe  plaintiffs  on 
the  73  car-loads,  and  this  suit  is  brought 
tu  recover  such  rebate  on  the  97 car-loads. 
Tbe  plaintiffs  have  in  all  respects  fully 
performed  their  contract,  and  tbe  sole 
question  is,  can  they  recover  the  rebate 
on  tbe  lumber  delivered  for  transporta- 
tion according  to  tbe  contract,  after  said 
April  eth?  It  was  suggested  in  arKument 
that  it  did  not  afllrmatively  appear  but 
tbat  the  96  rebate  was  allowed  to  all 
other  patrons  of  tbe  d^endant  shipping 
lumber  to  the  same  points,  and  so  no  dis- 
crimination was  made  in  tbe  cuntfact  in 
the  piaintlOs'  favor.  But  this  to  not  the 
fair  construction  of  tbe  agreed  facts,  and 
tbe  connse)  on  both  sides  have  argued  tbe 
case  upon  tbe  theory  tba.t  this  rebate  was 
a  favor  and  advantage  given  tbe  plain- 
tiffs, and  not  enjoyed  by  other  patrons. 

Many  sonnd  reasons  might  be  urged  in 
snpport  of  the  proposition  tbat  congress, 
upon  those  principles  of  Justice  and  equity 
which  underlie  all  law,  cannot  pass  a  law 
which  will  destroy  or  impcdr  the  obliga- 
tion of  exteting  contracts,  except  In  banlc- 
ruptcy  and  other  instances  specially 
enumerated  in  tbe  constitution.  The  fed- 
eral constitution  expressly  prohibits  the 
passage  of  such  laws  by  tbe  states,  but  is 
silent  respecting  tbe  power  of  congress  so 
to  do.  But,  whatever  may  be  said  upon 
that  question,  it  is  not  involved  in  this 
case.  The  .agreed  case  is  tbat,  "unless  the 
plaintiffs' right  to  rect>ver  is  barred  "by 
the  interstate  commerce  act,  the  plaintiffs 
are  to  recover.  This  right  of  recovery  is 
not  barred  if  cougrecis,  in  the  passage  of 
the  Interstate  act,  exceeded  its  power.  It 
exceeded  its  power  if  it  impaired  tbe  obli- 
gation of  an  existing  contract.  This  is 
tbe  syllogism  that  tbe  argument  upon 
this  branch  of  tbe  case  is  reduced  to.  The 
obligation  of  a  contract  in  law  is  that 
element  of  duty  or  promise  which  a  party 
can  be  compelled  to  perform.  If  p3rform- 
ance  cannot  be  compelled,  there  is  no  legal 
obligation  in  the  contract.  Tbe  contract 
in  question,  as  it  stood  when  made  and 
down  to  April  6.  1K87,  is  to  be  tested  by 
the  principles  of  tbe  common  law.  At 
rommon.  law,  common  carriers  were  held 


to  be  persons  who  exercised  tbdr  calling 
for  the  pnblic  good, upon  equal  terms,  and 
with  the  same  factlUies,  to  all  tbelr  cus- 
tomers. They  could  not  lawfully  exercise 
their  calling  by  granting  advantages  to 
one  coetomer  which  tbey  denied  to  an- 
other, but  were  held  to  tbe  duty  of  serving 
all  alike.  Their  calling  is  one  public  in  its 
nature,  and  the  common  law  exacted  of 
them  a  strict  impartiality  in  their  dealings 
with  the  public.  If  the  plaintiffs  could 
transport  their  lumber  to  market  for  96 
per  car-load  less  than  tbelr  neighbors,  tbey 
would  very  soon  have  a  monopoly  of  the 
business.  Many  cases  might  be  cited  to 
show  that,  at  common  law,  all  such  spe- 
cial terms  and  favoritism  are  Illegal. 
Messenger  v.  Railroad  Co.,  36  N.  J.  Law, 
407,  is  a  representative  case,  in  which 
Bkaslrt,  C.  J.,  states  tbe  doctrine  of  the 
common  law  with  great  clearness  and 
force.  See,  also,  Aiidenried  v.  Railroad 
Co.,  68  Fa.  St.  370;  MoDuflee  v.  Railroad 
Co..  62  N.  H.  430;  New  England  Ex- 
press Co.  V.  Maine  Central  R.  Co., 
57  Me.  188;  Pierce,  R.  R.  498.  This 
contract,  then,  at  the  common  law,  had 
no  legal  binding  force,  so  long  as  It 
was  executory, — no  obligation  which 
could  be  enforced,  and  therefore  no  obli- 
gation which  tbe  interstate  commerce 
act  could  either  impair  or  destroy.  The 
interstate  act,  therefore,  did  not.  In  Its 
operation  npon  this  contract,  disturb 
any  vested  rights,  because  no  legal  rights 
were  vested  wben  the  contract  was  made. 
So  long  as  the  parties  to  tbe  contract  ex- 
ecuted it,  each  was  safe  from  any  liability 
to  the  other  by  reason  of  such  perform- 
ance. In  such  cases  the  law  leaves  tbe 
parties  Just  where  tbey  leave  themselves. 
In  this  case  it  is  to  be  noted  tbat  tbe 
contract  called  for  a  transportation  of 
tbe  lumber  through  three  states.  Such 
carriage,  therefore,  is  commerce  between 
the  states,  within  tbe  meaning  of  article 
I,  §  8,  of  tbe  federal  constitution.  Such 
commerce  is  solely  regulated  by  congress, 
and,  wben  parties  make  contracts  to  en- 
gage in  interstate  commerce,  tbey  are  held 
to  -do  so  upon  tbe  basis  and  with  the  un- 
derstanding that  changes  in  tbe  law  ap- 
plicable to  their  contracts  may  be  made. 
Tbei«  can,  la.  the  nature  of  things,  be  no 
vested  right  in  an  existing  law  which  pre- 
cludes its  change  or  repeal,  nor  vested 
right  in  the  omission  to  leg^lslate  upon  a 
particular  subject  which  exempts  a  con- 
tract from  the  effect  of  subsequent  legisla- 
tion upon  Its  subject-matter  by  competent 
legislative  authority.  Cooley,  Const.  Lim. 
284, 674 ;  Thorpe  v.  Railroad  Co.,  27  Vt.  140 ; 
Ogdeu  V.  Sanndera.  12  Wheat.  214;  State 
V.  Holmes,  38  N.  H.  226.  Tbe  power  to 
regulate  commerce  between  the  states  Is 
one  given  expressly  in  the  constitution 
to  congress.  The  interstate  act  was  called 
into  being  by  reason  of  tbe  making  of  con- 
tracts like  the  one  at  bar.  Unjust  discrim- 
ination was  one  of  the  chief  evils  in  trans- 
portation which  congress  attempted  to 
end  by  thlsact,  and  we  see  no  reason  why 
the  act  could  not  as  properly  put  an  end 
to  a  contract  already  working  tbe  mis- 
chief as  to  prohibit  the  making  of  one  in 
the  future.  The  case,  then,  comes  to  this. 
Tbe  plaintiffs  seek  to  enforce  a  contract 
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whtcta  Is  prohtbitAd  by  law.  The  doctrine 
Ig  elementary  tbat,  whenever  the  plaintiff 
is  compelled,  In  order  to  make  ont  bis 
case,  to  show  tbe  illegal  contract,  he 
cannot  recover.  Here  tbe  rebate  ol  f6  la 
the  Illegal  feature  of  this  contract.  Thla 
rebate  la  the  precise  thing  sned  for.  The 
plaintiffs  are  compelled  to  prove  that  the 
defendant  made  an  Illegal  promise  to  pay 
88  the  gist  of  their  right  to  recover.  Bach 
promise  Is  not  enforcenble.  Judgment  tor 
defendant  affirmed. 


ta  Vt.  175) 


Foster  t.  Stkvenb. 


(Swpreme  Court  of  Vemumt,  General  Term. 
May  9, 1891.) 

Baiixs  Am  BiKxiNo— TAZinoN  or  Shabss— Bz- 

niPT  FOBBIOI?  CiOBFOIUTIOK— EZBHFTIONS. 

1.  Act  Leg.  Qaebeo,  (May  27,  1882,)  provid- 
ing for  a  direct  tax  apon  ttie  capital  of  a  bank, 
is  a  tax  upon  sharm  of  stock  held  by  its  stock- 
holders, within  the  meaning  of  R.  Ik  Vt.  S  270, 
exempting  Irom  taxation  shares  of  stock  in  a 
corporation  sitoated  in  another  state,  where  all 
its  stock  is  taxed  in  such  state  to  the  holders, 
whether  residing  within  or  without  such  state,  or 
where  the  oorporatlon  is  taxed  in  such  state  for 
aU  its  stock. 

it.  The  word  *■  state"  in  the  statute  apples  to 
a  foreign  state  as  well  as  one  of  the  United 
BUtes. 

Exceptions  from  Orleans  county  court; 
RoYCB,  Chief  Judge. 

Trover  for  the  conversion  of  certain  per- 
sonal property.  The  dMendant  Justified 
as  collector  of  taxes  for  the  town  of  Derby 
under  a  tax-warrant  issued  to  blm  by  the 
town  treasurer.  The  plaintiff  claimed 
tbat  bis  list  was  invalid,  because  certain 
shares  of  stock  In  the  Eaatem  Townships 
'  Bank  were  Included  in  It  by  the  Haters. 
The  Eastern  Townships  Bank  was  a  Ca- 
nadian corporation,located  at  Sberbrooke, 
In  tbe  province  of  Quebec.  The  plaintiff 
claimed  that  the  stock  was  not  taxable  in 
this  state,  because  exempted  under  R.  L. 
270,  In  tbat  the  bank  paid  taxes  in  Canada 
for  all  Its  stock.  Tbe  paid-up  capital  of 
the  bank  was  ¥1,600^000.  The  act  of  the 
legislature  of  the  province  of  Quebec,  un- 
'  der  which  tbe  bank  paid  taxes  upon  Its 
capital,  so  far  as  material  to  this  case, 
appears  In  the  opinion. 

L.  H.  Thompson  and  C.  A.  Provty,  for 
plaintiff.  Dicketman  &  Toattg,tor  defend- 
ant. 

Ttlbr,  J.  The -most  important  ques- 
tion that  arlsea  in  the  case  is  whether  or 
not  the  plaintifTs  Eastern  Townships 
Bank  stock  Is  taxable  In  this  state.  B.  L. 
§  267,  requires  tbat  ail  real  and  personal 
estate  shall,  except  as  otherwise  provided, 
be  set  in  tbe  list  at  1  per  cent,  of  its  value 
In  money  on  the  Ist  day  of  April  of  the 
year  of  its  appraisal.  Section  283  pro- 
vides that  shares  of  stock  in  bank  shall 
be  set  in  the  list  like  other  personal  estate 
to  tbe  owner  thereof,  in  tbe  town  where 
he  resides.  If  he  resides  in  this  state. 
Therefore  this  property  should  bear  its 
proportion  of  the  burden  of  taxation,  un- 
less it  falls  within  the  exemption  of  tbe 
second  division  of  section  270,  R.  L.,  which 
Is  as  follows:  "Shares  of  stock  in  a  cor- 
poration situated  in  another  state,  when 
:  all  the  stock  of  such  corporation  is  taxed 


In  such  state  to  thebolders,  whether  resid- 
ing within  or  without  such  state,  or  when 
the  corporation  Is  taxed  in  such  state  for 
all  its  stock."  It  appears  by  the  agreed 
statement  that  the  plaintiff's  shares  of 
stock  were  not  taxed  in  Canada.  Tlie 
law  of  the  province  of  Quebec  imposes  a 
direct  tax  upon  banks  and  certain  other 
corporations,  and  takes  no  notice  of  the 
individual  shareholders  fot  the  purpose  of 
taxation.  Act  45  Vict.  c.  22.1s  entitled, 
"An  act  to  impose  certain  direct  taxes  on 
certain  commercial  corporations."  Sec- 
tion 1  enumerates  tbe  corporations  which 
shall  annually  pay  the  several  taxes  speci- 
fied In  section  8  in  order  to  provide  for  the 
exigencies  of  the  public  service,  and  in- 
cludes banks  in  tbe  enumeration.  Section 
Breads:  "The  annual  taxes  imposed  upon 
and  payable  by  tbe  commercial  corpora- 
tions mentioned  and  specified  In  section 
one  of  this  act  shall  be  as  follows:  (1) 
Banks,  (a)  Five  hundred  dollars,  when 
the  pald-upcapltul  of  the  bank  is  five  hun- 
dred thousand  dollars  or  less  than  that 
sum;  one  thousand  dollars,  when  the 
paid-up  capital  is  from  Ave  hundred  thou- 
sand dollars  to  one  million  dollars ;  and 
an  additional  sum  of  two  hundred  dollars 
for  each  million  or  fraction  of  a  million 
dollars  of  the  paid-up  capital  from  one 
million  dollars  to  three  million  dollars; 
and  a  further  additional  sum  of  one  hun- 
dred dollars  for  each  million  or  fraction 
of  a  million  dollars  of  the  paid-up  capital 
.over  three  million  dollars,  (b)  An  addi- 
tional tax  of  one  hundred  dollars  for  each 
office  or  place  of  business  In  the  cities  of 
Montreal  and  Quebec,  and  of  tw«ity  dol- 
lars for  each  office  or  place  of  business  in 
every  other  place." 

Tbe  above  act  was  passed  by  tbe  legis- 
lature of  the  province  of  Quebec,  May  37, 
1882,  and  was  operative  upon  the  Eastern 
Townships  Bank,  which  was  located  in 
Sberbrooke,  In  that  province,  and  doing 
business  there,  with  a  capital  of  f  1,500,000. 
This  bank  has  tieen  taxed  and  has  paid 
its  taxes  each  year  since  the  passage  of 
the  act,  in  compliance  with  Its  require- 
ments. No  question  can  now  be  raised 
but  that  the  legislature  had  authority  to 
pass  the  act.  It  derived  Its  power  to  leg- 
islate from  the  British  North  American 
Act  of  1867,  by  which  the  Dominion  of 
Canada  was  formed.  Tbat  act  provides 
that  in  each  province  the  legislature  may 
exclusively  make  laws  In  relation  to  mat- 
ters coming  within  the  classes  of  subjects 
enumerated;  that  Is  to  say,  "direct  taxa- 
tion within  the  province  In  order  to  the 
raising  of  a  revenue  for  provincial  pur- 
poses. "  This  authority  of  the  legislature, 
and  the  rights  of  the  government  to  collect 
taxes  under  the  act,  was  contested  by  cer- 
tain banks  and  other  corporations  In  sev- 
eral suits,  which  finally  passed  by  appeal 
to  tbe  privy  council  of  England,  where  it 
was  held,  sustaining  the  decree  of  the 
queen's  bench,  that  the  tax  Imposed  was 
not  a  tax  upon  any  commodity  which  the 
banks  dealt  lu  and  could  sell  at  enhanced 
prices  to  their  customers;  that  It  was  not 
a  tax  onthelrprofltsnornponthetrseveral 
transactions;  but  that  It  was  a  tax  of  a 
direct  lump  sum,  assessed  by  simple  refer- 
ence to    th^r  paid-up  capital  and  tlieir 
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place  ol  buBlneas.  The  plaintill.  Id  the 
year  1888,  was  a  resident  and  tax-payer  In 
the  town  o{  Derby,  in  this  state,  and  the 
owner  u(  100  shares  ol  stock  in  this,  bank, 
which  the  listers  ol  that  town  sot  to  him, 
with  his  other  personal  estate,  in  the 
grand  list,  so  that  the  same  was  assessed 
for  taxes  that  year.  The  qaestlon  is 
whether  the  payment  of  the  annaal  tax  by 
the  bank  to  the  Canadian  government 
brings  the  case  within  the  exemption  pro- 
vided by  oar  R.  L.  §  270,  above  quoted. 
There  are  but  three  kinds  ut  taxation  to 
which  corporations  can  be  subjected, 
namely,  upon  their  real  and  personal 
property,  upon  their  franchises,  and  upon 
their  capital  stock.  A  reference  to  the 
Canadian  statute  shows  that  this  ta.x 
was  imposed  upon  corporations,  without 
any  reference  to  the  amonnt  or  value  of 
their  property,  or  its  use,  capacity,  or  pro- 
ductiveness. It  is  almost  equally  clear 
that  it  was  not  designed  as  a  franchise 
tax, — a  tax  upon  the  privilege  of  carrying 
on  bnsiness  under  corporate  organizations 
within  the  province.  Generally,  when  the 
latter  tax  is  Imposed,  means  are  adopted 
to  ascertain  the  vnlue  of  the  franchise,  as 
indicated  by  the  amount  of  business  done 
by  the  corporation  taxed.  In  this  case 
the  provincial  legislature  graduated  its 
taxation  of  corporations,  not  according 
to  the  value  of  their  corporate  franchise, 
nor  the  amount  of  their  business,  but  sole- 
ly according  to  the  amount  of  their  paid- 
upcapltai.  "Capital"  and  "capital stock" 
are, in  legal  intendment, synonymous,  and 
are  used  in  legislative  acts  as  equiva- 
lent terms,  though  strictly  not  of  the  same 
meaning.  It  is  said  In  1  Desty,  Tax'n, 
353,  that  "capital"  and  "capital  stock" 
are  in  legal  intendment  synonymous,  and 
are  used  In  l^islatlve  acts  as  equivalent 
terms,  though  strictly  not  of  the  same 
meaning;  that  "capital stock"  means, not 
shares  of  stock  either  separately  or  in  the 
aggregate,  but  it  is  intended  to  designate 
the  property  of  the  corporation  subject  to 
taxation,  not  in  separate  parcels,  but  in  a 
homogeneous  unity.  In  Tennessee  v. 
Wbitworth,  117  D.  S.  129,  6  Sup.  Ct.  Bep. 
646,  somewhat  diSerent  language  is  used. 
Chief  Justice  Waits  speaks  of  the  money 
paid  in  by  subscribers  for  the  shares  of 
the  capital  stock  as  constituting  the  cap- 
ital of  the  corporation,  although  the  stock 
created  by  such  subscription  and  payment 
was  the  property  of  the  several  holders 
of  the  shares ;  also  of  the  aggregate  of  the 
subscriptions  making  the  aggregate  of  the 
stock,  and  each  subscriber  owning  that 
part  of  the  stock  which  bis  shares  repre- 
sent. He  says  that,  as  capltaJ,  it  belongs 
to  the  corporation,  but,  as  stock,  it  be- 
longs to  the  holders  of  the  shares  into 
which  the  capital  is  divided.  In  that 
case  the  capital  stock  of  the  railroad  com- 
pany was  exempt  by  its  charter  from  tax- 
ation, and  it  was  held  that  the  shares 
were  for  that  reason  also  exempt. 

Courts  and  law-writers  doubtless  mean 
the  same  thing.  They  only  differ  In  forms 
of  expression.  Though  the  capital  stock 
of  a  corporation  is  produced  by  the  pay- 
ment of  subscriptions  for  shares,  the  ag- 
gregate of  shares  and  capital  stock  are 
not    identical.    When  the  capital    ia  di- 


vided into  shares,  and  sold,  the  corpora-' 
tion  ceases  to  be  the  owner  of  them. 
They  then  become  the  private. property  of 
the  individual  holders,  while  the  money 
paid  for  them  becomes  the  property  of  the 
corporation, — its  capital  or  capital  stock 
with  which  to  transact  the  business  for 
which  it  was  organized.  Shares  aud 
stock  are  thus  closely  related.  The  court 
said  In  Hank  v.  Com.,  9  Wall.  353.  that 
shares,  in  their  aggregate  totality,  are 
sometimes  called  the  "capital  Htock"  of 
a  bank,  though  a  different  thing  from 
its  moneyed  capital.  Cooley,  Tax'n,  169, 
says :  "  So  a  tax  on  the  shares  of  stock- 
holders in  a  corporation  is  a  different 
thing  from  a  tax  on  the  corporation  itself 
or  its  stock,  and  may  be  laid  irrespective 
of  any  taxation  of  the  corporation,  when 
no  contract  relations  forbid."  Upon  this 
ground  the  supreme  court  of  the  United 
States,  in  the  cases  referred  to  by  defend- 
ant's counsel,  has  held  that  shares  of  stock 
in  a  corporation  may  be  taxed,  although 
a  tax  has  been  laid  upontheentlrecapital. 
Counsel  for  the  plaintiff  concede  that 
"shares  of  stock"  and  "capital  stock"  are 
not  one  and  the  same  thing,  and  that  it 
is  within  the  power  of  the  legislature  to 
lay  a  tax  upon  both;  but  they  contend 
that,  as  the  value  of  the  shares  depends 
upon  the  amount  and  value  of  the  capital, 
a  tax  upon  the  latter  is,  in  effect,  a  tax  up- 
on the  former;  that  the  amount  of  the 
dividends  is  necessarily  diminished  by  the 
amount  of  the  tax  paid  upon  Its  capital 
stock.  By  the  terms  "  all  its  stock, "  which 
is  employed  In  section  270  of  our  statute, 
is  not  meant  the  aggregate  of  shares  Into 
which  the  capital  stock  of  a  corporation 
is  divided,  but  the  moneyed  capital  which 
was  produced  by  the  payment  by  the 
stockholders  for  their  shares.  "Taxes" 
are  defined  as  being  the  enforced  propor- 
tional contribution  of  persons  and  prop- 
erty, levied  by  the  authority  of  the  state 
for  the  support  of  government  and  for  all 
public  needs.  By  the  laws  of  the  province 
of  Quebec,  the  entire  capital  stock  of  the 
Eastern  Townships  Bank  was  made  to 
contribute  its  proportion  of  the  expense 
of  supporting  the  government  under 
which  it  existed  and  transacted  business. 
The  question  before  us  is  not  what  the 
legislature  of  this  state  bad  the  power  to 
do  in  respect  to  the  taxation  of  shares 
held  by  our  citizens  in  a  foreign  corpora- 
tion when  the  capital  stock  of  the  corpo- 
ration has  been  taxed  in  thestate in  which 
it  is  located.  Weare  to  construe  our  stat- 
ute as  it  stands,  and  it  seems  to  us  that 
the  only  reasonable  construction  to  be 
given  it  is  that  itwas  intended  to  provide 
for  such  a  case  as  this;  that,  the  capital 
stock  of  this  corporation  having  borne  Its 
proportion  of  the  public  burden  in  one  Ju- 
risdiction, its  shares  held  here  are  exempt 
from  taxation.  We  think  the  word 
"state"  employed  in  the  statute  should  be 
construed  to  mean  a  foreign  state  as  well 
as  one  of  the  United  States.  The  statute 
was  enacted  for  the  relief  and  benefit  of 
stockholders ;  therefore,  upon  the  reason 
of  the  law,  shares  of  stock  in  a  foreign  cor- 
poration should  beexemptaswell  as  those 
in  a  corporation  located  in  one  of  the 
states  of  this  Union.    The  riew  that  we 
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have  taken  of  tta«  flrat  question  In  the  case 
renders  It  unnecessary  to  consider  theoth- 
er  questions  presented  in  the  exceptions. 
Judgment  reversed,  and  judgment  lor  the 
plaintiff  to  recover  tlie  value  uf  the  proper- 
ty, as  appears  in  the  agreed  statement, 
Tvith  interest. 

(63  Vt.  185) 

BUOBBB  V.  iJTETSNS. 

(Supreme  Cawrt  of  Vermont,  General  Tfrm. 
May  8, 1891.) 

Exceptions  tram  Orleans  county  court;  Botcs, 
Chief  Judge. 

L.  H.  Thmnpion  and  C  A.  Provty,  for  plain- 
tiff.   JDlcherman  <t  Yowng,  for  defendant 

Ttlib,  J.  This  case  was  heard  with  Foster  v. 
Stevens,  28  Atl.  Rep.  78,  upon  an  agreed  state- 
ment whioh  presents  the  same  questions  that  are 
decided  in  that  case.  Judgment  reveised,  and 
judgment  for  the  plaintiff  to  recover  the  value  of 
the  property,  as  api>eaT8  in  the  agreed  statement, 
with  Interest 


(6S  Vt  B66) 

Robinson  v.  Htetens'  Adm'b. 

(/Supreme  Comt  of  Vermont.    Orleans.    June 
8,189L) 

VAOiLTIHe  JODGIIBNT — FSTITtON  BT  STBAKOas  TO 

THa  Rbcord. 
A  petition  to  set  aside  a  Judgment  and  re- 
hear 'he  cause,  filed  by  one  not  a  purty  to  the 
record,  was  properly  dismissed,  when,  it  failed 
to  show  that  petitioner  was  entitled  to  defend 
the  suit 

Exceptions  from  Orleans  county  court; 
Ttler,  Judge. 

This  was  a  petition  to  bring  forward 
tbe  case  of  G.  O.  Stevens  v.  J.  M.  Butters, 
and  strilie  off  the  Judgment.  The  court 
dismissed  the  petition  as  a  matter  of  law, 
for  that  tbe  petitioner  had  no  such  legal 
Interest  as  would  entitle  faim  to  prefer  it. 
Tbe  petitioner  excepts.  Tbe  petitioner  al- 
leged that  Stevens  bad  brought  suit 
against  Butters,  then  in  life,  toi-ecover  for 
cutting  and  drawing  certain  logs,  and  to 
perfect  his  lien  upon  tbe  logfs;  that  by 
fraud  Stevens  obtained  Judgment  for  a 
much  larger  sum  than  he  was  entitled  to; 
and  that  now  be  had  sued  tbe  petitioner 
in  trover  for  tbe  value  ol  the  logs,  against 
which  be  claimed  bis  lien  to  tbeamount  of 
the  Judgment.  It  did  not  appear  how  the 
petitioner  became  Interested  In  tbe  logs. 

D.  S.  StotTS  and  <3eo.  N.  Dale,  for  peti- 
tioner. J.  W.  ErwiD  and  Dickerman  A 
Young,  for  petitionee. 

Taft,  J.  Tbe  petitioner  aslied  tbecoun- 
ty  court  to  have  a  cause  in  favor  of  8te> 
vens,  the  petitionee's  intestate,  against 
Butters,  brought  forward  on  tbe  docket, 
tbe  Judgment  stricken  off,  and  the  cause 
reheard,  alleging  that,  through  the  fraud 
of  Stevens,  damages  wsre  entered  for  too 
large  a  sum.  Tbe  petitioner  is  neither  a 
real  nor  nominal  party  to  tbe  record.  -  He 
Is  not  uhown  to  be  a  subsequent  attaching 
creditor,  and  as  such  entitled  to  defend, 
under  R.  L.  §  11G6.  For  aught  that  ap- 
pears, be  is  nothing  but  a  mere  tres- 
passer, and  to  open  n  Judgment  upon  the 
application  of  a  volunteer,  when  tbe  par- 
ties to  it  make  no  complaint,  wonid  be  to 
treat  tbe  solemn  adjudication  of  the  court 
too  lightly.  We  are  unable  to  see  any 
right  In  tbe  petitioner  to  appear  in  tbe 


salt  when  It  was  pending,  and  withont 
such  right  It  would  be  folly  to  open  the 
Judgment.  The  petition  was  properly  dis- 
missed.    Judgment  affirmed. 

(ja  Vt  4S1) 

WiLOOX  et  ux.  V.  Moon. 

(Supreme  Court  of  Vermont,    Bennington. 
June  4, 1801.) 

IjIBSL  —  AVSRVEITT  OV  PUBUOATIOiT  —  IHTSNT— 

Natubju.  MBunMO  or  Words. 

1.  A  declaration  for  libel  alleged  that  defend- 
ant "composed  and  published  certain  false,  scan- 
dalous^ and  defamatory  matter  of  and  concerning 
plaintiff, "  setting  the  matter  out,  but  not  show- 
ing the  manner  of  publication.  Held,  that  the 
word  "publish"  imported  a  communication  to 
others,  although  the  language  set  out  was  such 
as  would  be  used  by  defendant  in  writing  a  let- 
ter to  plaintiff. 

2.  A  i>erson  is  responsible  for  the  natural 
effect  of  his  words  in  the  sense  in  whioh  they 
were  used ;  and  when  tiie  words  alone,  or  in  con- 
nection with  explanatory  tacts,  are  such  as  to 
support  the  Innuendo,  and  indicate  the  use  of  the 
words  in  a  criminal  sense,,  the  averment  is  suffi- 
cient 

Exceptions  from  Bennington  coonty 
court;  Ttlsr,  Judge. 

Action  for  libel  of  tbe  plaintiff  wife.  The 
demurrer  was  overruled,  and  tbe  defend- 
ant excepted.  The  declaration  was  as  fol- 
lows: "In  a  plea  of  trespass  on  tbe  case, 
for  that  heretofore,  and  before  the  com- 
mitting of  the  grievances  hereinafter  men- 
tioned, she  (the  said  plaintiff  wife)  was 
duly  Joined  in  marriage  to  Silas B.  Wilcox, 
of  said  Bennington,  who  then  was,  and 
ever  since  has  been,  a  physician  and  sur- 
geon in  tbe  practice  of  his  profession  at 
said  Bennnington  and  vicinity,  and  ever 
since  her  said  marriage  has  lived  and  co- 
habited with  tbe  said  Silas  R.  as  his  wife, 
to-wit,at  said  Bennington,  and  still  Is  tbe 
wife  of  said  Silas  R.  That  at  tbe  time  of 
the  committing  of  the  grrlevances  henHn- 
after  mentioned  her  said  husband  was  em- 
ploying In  bis  service,  to  care  for  his  horses 
and  teams,  one  George  M.  Marsh,  and  had 
employed  said  Marsh  for  a  long  time  pre- 
vionsly,  to-wit,  one  year,  and  that  during 
said  time  her  said  husband  employed  no 
other  person  to  care  for  his  horses  and 
teams,  and  said  Marsh  was  commonly 
known  as  and  called  the 'hostler' of  her 
said  husband,  and  that  during  all  said 
time  said  Marsh  was  and  still  is  a  married 
man,  and  during  all  that  time  lived  and 
cohabited  with  bis  wife  at  said  Beuning- 
ton ;  and  the  said  defendant,  wickedly  in- 
tending to  injure  the  said  Caroline  B.  Wil- 
cox, did  afterwards,  to-wit,  on  tbe  10th 
day  of  October,  A.  D.  1885,  malloiously 
compose  and  publish  of  and  concerning 
tbe  said  Caroline  E.,  and  of  and  concern- 
ing her  said  husband,  and  of  and  concern- 
ing the  said  Marsh  and  bis  wife,  certain 
false,  scandalous,  and  'defamatory  mat- 
ters following,  of  and  concerning  tbe  said 
Caroline  E.  Wilcox,  and  her  said  husband, 
tbe  said  Silas  R.,  of  and  concerning  said 
Marsh  and  his  said  wife,  that  is  to  say: 
'And  furtiier  do  you  [meaning  the  said 
Caroline  E.]  know  that  the  name  of  tbe 
hostler  [meaning  said  Marsti]  uiid  your- 
self [meaning  the  said  Caroline  E.]  are 
coupled  together'and  handled  qutU  exten- 
sively ail  through  the  Tillage,  [meaning 
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the  vinage  ot  BenninKtoin,]  and  claimed 
that  yoa  two  [meaning:  the  said  Caroline 
E.  and  Raid  Marsh]  are  intimate  together, 
[meaning  that  said  Caroline  E.  and  aald 
Marsh  had  previonsly  been,  and  theu  were, 
criminally  intimate  with  each  other,  and 
that  the  said  Caroline  £.  committed  the 
crime  oi  adultery  with  the  said  Marsh, 
and  that  the  fact  of  the  commission  of 
said  crime  by  them,  and  sach  criminal  In- 
timacy between  them,  bad  been,  and  was 
at  the  time  of  said  writing,  tallied  and  re- 
ported quite  extensively  by  persons  all 
through  said  village  ot  Bennington,  and 
the  commission  of  said  crime  by  them  and 
Bucta  criminal  intimacy  between  them 
claimed  and  asserted  to  be  true  In  fact  by 
snch  persons,  to- wit,  at  said  Bennington,] 
and  some  [meaning  some  of  such  persons] 
shake  their  heads  and  say  it  looks  strange 
that  he  [meaning  said  Silas  B.]  should  ex- 
change with  his  [meaning  said  Silas  R.'s] 
hostler,  [meaning  said  Marsh,  and  mean- 
ing that  said  Silas  R.  and  said  Marsh  bad 
exchanged  wires,  and  that  the  said  Caro- 
line E.  had  consented  to  such  infamous 
exchange.]  Such  Is  the  talk  all  through 
the  town,  [meaning  the  town  of  Benning- 
ton.] It  [meaning  said  talk]  is  in  aimosi; 
everyone's  month,  [meaning  that  it  was 
true  In  fact,  and  had  been  and  then  was 
commonly  talked  and  reported  all  tbroutrh 
said  town  of  Bennington,  that  said  Silas 
R.  and  said  Marsh  bad  entered-  Into  the 
wicked  and  nefarlons  arrangement  of  ex- 
changing their  wives,  and  that  pursuant 
to  such  arrang^emeat  said  Caroline  E.  and 
said  Marsh  had  been  and  were  then,  to- 
wlt.  at  said  Bennington,  guilty  of  com- 
mitting the  crime  of  adultery  together, 
and  in  the  acts  of  criminal  Intimacy  and 
cohabiting  with  said  Marsh  as  husband 
and  wife,  and  that  so  general  was  the  be- 
lief In  the  gnllt  of  said  Caroline  E.  and 
said  Marsh  as  aforesaid  that  almoetevery 
person  in  said  town  talked  about,  spread, 
and  reported  the  sameasafuresaid.]'  And 
also  In  a  certain  other  part  ol  which  said 
libel  there  .was  and  is  contained  the  false, 
scandalous,  malicions,  and  defamatory 
words  following,  tbat  is  to  say :  '  I  [mean- 
ing the  defendant]  did  not  brieve  what  I 
[meaning  the  defendant]  heard  at  first, 
but  I  [meaning  the  defendant]  have  list- 
ened, and  I  [meaning  the  defendant]  have 
watched,  and  I  [meaning  the  defendant] 
have  seen ;  therefore  I  [meaning  the  de- 
fendant] speak  from  knowledge,  [meaning 
that  the  defendant  did  not  at  first  believe 
said  scandalous  and  defamatory  talk  and 
reports  so  alleged,  by  him  to  have  been  cir- 
cnlated  through  the  community  as  afore- 
said, but  that  he,  the  defendant, had, since 
be,  tbe  defendant,  he^rd  such  talk  and  re- 
ports, listened  and  watched  the  said  Caro- 
line E.  and  said  Marsh,  and  had  seen  and 
witnessedsucb  acts  of  criminal  conduct  by 
tbem,  so  that  he  was  at  the  time  of  the 
writing  and  publishing  said  libel  able  to 
say,  and  did  then  and  therein  assert  the 
troth  ot  said  talk  and  reports  as  of  his 
own  and  personal  knowledge.]'  By  means 
of  the  committing  of  which  grievaacee  by 
the  said  d^endant,  the  said  Caroline  E. 
has  been  brought  into  public  scandal,  in- 
famy, and  disgrace,  and  greatly  injured  in 
her  good  name,  and  suffered  great  grief 
v.22A.no.2— 6 


and  mental  anxiety,  and  been  deprired  of 
much  sound  sleep,  and  lost  mncb  valuable 
time,  and  been  otherwise  greatly  injured, 
to-wit,  at  said  Bennington. " 

Waterman,  Martin  £ HItt.loT plaiotltta. 
J.  C.  Bnker  and  Batclielder  A  Bates,  for 
defendant. 

MoNSON,  J.  It  is  true  that  a  eommnnl- 
cation  to  the  plaintiff  wife  by  a  letter  so 
transmitted  as  not  to  be  seen  by  others 
would  not  be  such  a  publication  as  would 
sustain  an  action.  Townsb.  Sland.  &  L. 
§  86;  1  Amer.  Lead.  Cas.  115.  It  is  claimed 
in  support  of  the  demurrer  that  notiilng 
but  a  communication  to  Mrs.  Wilcox  la  al- 
leged. It  Is  said  tbatthedeclaration  mere- 
ly avers  that  the  defendant  did  "compose 
and  publish,"  without  stating  the  man- 
ner ot  publication,  and  that  the  form  of 
the  libelous  matter  shows  that  it  was  ad- 
dressed to  Mrs.  Wilcox  herself.  But  it  does 
not  necessarily  follow  from  the  form  ot 
tbe  libel  that  it  was  sent  to  her  as  a  let- 
ter, and  so  sent  as  to  be  seen  only  by  her. 
If  In  fact  sent  to  her,  it  may  have  been 
sent  in  such  a  manner  that  tbe  transmis- 
sion itself  would  have  been  a  publication 
to  others.  It  may  not  have  been  commu- 
nicated to  her  in  any  way,  but  have  been 
privately  shown  to  the  writer's  friends. 
Political  Invectives  containing  libelous 
matter  have  sometimes  been  put  in  the 
form  of  a  letter  addressed  to  the  person  as- 
sailed, and  inserted  in  the  public  press. 
We  have  then,  in  this  defamatory  matter, 
a  form  ot  words  which,  while  ordinarily 
Indicating  a  communication  confined  to 
the  person  addrtesed,  Is  entirely  consist- 
ent with  a  different  use.  And  these  words 
are  introduced  by  tbe  usual  averment  that 
the  defendant  "did  compose  and  publish." 
We  apprehend  that  tbe  force  ot  this  allega- 
tion is  not  so  controlled  by  the  language 
set  forth  as  to  requlro  any  further  aver- 
ment. Tlie  word  "publish"  in  Itself  im- 
ports thatcommunlcation  toothers  which 
Is  essential  to  the  tort.  We  think  the  de- 
murrer to  this  declaration  admits  an  ac- 
tlonable  pnblicatiun.  Townsb.  Sland.  & 
L.  S§  324,  825. 

It  is  urged  that.  Inasmuch  as  the  crime 
imputed  does  not  directly  appear  from  the 
language  charged,  the  declaration  is  fa- 
tally detective  for  the  want  of  the  usual 
averment  that  the  defendant  intended  to 
cause  it  to  be  believed  that  the  plaintiO 
was  guilty  of  the  offense  pointed  out  by 
the  innuendo.  Hoar  v.  Ward,  47  Vt.  657, 
is  cited  In  support  of  this  position.  That 
was  an  action  for  slander  in  charging  the 

Slaintiff  with  the  commission  of  a  crime, 
either  the  Introductory  partot  the  decla- 
ration nor  the  innuendo  pointed  out  the 
particular  crime  intended ;  and  the  court 
considered  that  the  averments  did  not  im- 
pute crime  to  the  plalntift  with  sufflcient 
certainty.  In  this  connection,  Bbdfield, 
J.,  speaks  of  tbe  duty  of  tbe  pleader  to 
aver  in  the  prefatory  part  ot  tbe  declara- 
tion thecrime  intended  to  be  imputed,  and 
in  tbe  innuendotbe  crime  insinuated.  But 
this  can  hardly  be  accounted  an  assertion  , 
that  a  prefatory  averment  touching  the " 
defendant's  intention  is  essential ;  and  we 
think  tbe  usual  allegation  of  tbe  defend- 
ant's intention  to  cause  a  certain  belief  la 
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not  required.  A  person  is '  responsible  tor 
the  natural  effect  of  hla  words,  In  the  sense 
in  wblch  they  were  used,  without  regard 
to  what  be  in  tended  their  effect  should  be; 
and  we  know  of  no  technical  rule  which 
requires  the  allegation  of  an  Intent  whicb 
is  not  a  necessary  element  ol  the  tort. 
When  the  defamatory  words,  alone  or  in 
connection  with  the  ezplanatory.facts  ap- 
pearinK  from  the  antecedent  urermentn 
and  co//o(/uJuin,aresuchuB  to  support  the 
Innuendo,  and  the  words  are  found  to 
have  been  used  in  the  sense  there  ascribed, 
notbint;  further  can  be  required  in  this  re- 
gard, either  by  way  of  averment  or  proof. 
It  is  also  urged,  in  view  of  the  holding  in 
Mcrritt  v.  De»rth,  48  Vt.  65,  that  the  lan- 
guage charged  must  be  taken  in  its  most 
innocent  sense,  in  the  absence  of  any  aver- 
ment or  colloquium  to  give  it  another 
meaning.  In  the  case  cited  the  word  "in- 
tercourse" was  used  without  any  connect- 
ing words  indicating  the  sense  in  which  it 
wasspolsen:  and  the  court  held  that,  in 
the  absence  of  any  prefatory  averment  as 
to  the  occasion  or  manner  of  its  use  to 
give  it  a  sinister  meaning,  it  must  betaken 
to  have  been  used  in  its  more  innocent 
sense.  But  in  this  case  the  defamatory 
matter,  taken  together,  fairly  indicates 
the  use  of  the  word  "intimate"  in  a  crim- 
inal sense;  and  the  language  is  therefore 
legally  susceptible  of  the  meaning  ascribed 
to  it  by  the  Innuendo,  without  further  aid 
than  the  prefatory  averment  showing  the 
relations  of  the  parties.  The  declaration 
is  therefore  sufficient  on  general  demurrer, 
as  the  words  must  be  taken  to  have  been 
used  in  tbesense alleged.  Sheridan  v. Sher- 
idan, 58  Vt.  504,  5  Atl.  Eep.  494;  Royce  v. 
Maloney.  57  Vt.  825;  Wilcox  v.  Moon,  61 
Vt.  484, 17  Atl.  Rep.  742.  No  other  points 
in  support  of  the  demurrer  have  been 
made  by  counsel.  Judgment  reversed  pro 
forma,  and  cause  remanded,  with  leave  to 
replead. 

(B9  Conn.  226) 

Appeal  of  Richmond  et  al. 

(Supreme  Count  of  Errorg  of  GoTinecttCMt.  April 
15, 1890.5 

Wills — Capacitt  to  Make — Evidesce  —  Undue 
Infldkncb — Instructions— Readino  from  Tbxt- 
BooK. 

1.  On  an  Issue  as  to  undue  influence  in  the 
«xecutioD  of  a  will  by  whicb  testatrix  bequeathed 
the  f!Teater  part  of  her  property  to  proponent, 
who  had  been  her  ageut  in  the  management  of 
her  estate  for  several  years,  "as  a  Just  reward  for 
bis  faithful  care  of  all  my  affairs  for  many  years, " 
it  is  competent  to  show  the  amount  of  testatrix's 
property  at  various  times  while  the  same  was 
managed  by  the  legatee,  as  tending  to  explain 
the  relations  existing  between  the  testatrix  and 
proponent 

•Z.  On  an  issue  as  to  testamentary  capacity,  it 
is  competent  for  a  witness  to  compare  the  mind 
of  testatrix  with  that  of  an  average  child  7  or  8 
years  old. 

8.  In  such  case  it  was  iu  the  discretion  of  the 
court  to  require  proponent  to  produce  his  tXMks 
of  account  as  a^ent  for  testatrix. 

4.  Where  probate  of  a  will  is  resisted  on  the 
ground  of  undue  influence  and  want  of  testament- 
ary capacity,  it  is  in  the  discretion  of  the  court 
to  allow  counsel  to  read  from  a  text-l>ook  on 
wills. 

5.  On  the  question  of  testamentary  capacity, 
the  court  charged:  "Mere  physical  wealuiess  or 
disease,  old   age,  eccentricities,  blunted  percep- 


tions, weakening  Judgment,  failing  memory  or- 
mind,  are  not  necessarily  inconsistent  with  tes- 
tamentary capacity.  One's  memory  may  l>e  fail- 
ing, and  yet  his  mind  not  be  iinsound.  One's  mental 
powers  may  be  weakening,  and  still  sufllcient  tes- 
tamentary capacity  remain  to  make  a  will." 
Held,  wtiile  this  was  a  correct  Statement  of  the 
law,  it  was  apt  to  mislead  the  Jury,  because  it 
failed  to  make  reference  to  the  significsnoe  of 
such  facts  as  evidence. 

6.  On  the  question  of  undue  influence,  the 
court  charged:  "If  a  paper  be  executed  with  the 
requisite  formalities  of  a  will,  and  the  person 
signing  it  is  shown  to  have  sufBcient  mental 
capacity  to  make  a  will,  the  presumption  is  that 
it  was  executed  freeljr,  and  without  undue  or 
improper  influenoe,  imtil  the  contrary  appears ; 
and  the  burden  of  proof  is  therefore  upon  the 
party  alleging  undue  influence.  That  burden, 
however,  becomes  shifted  -whenever  the  person 
who  drafts  the  will,  or  participates  in  procuring 
its  provisions  from  the  testator,  also  occupies  a 
relation  of  special  confldence  towards  the  tes- 
tator, and  attiie  same  time  is  made  specially  ben- 
efited by  the  terms  of  the  will  •  •  *.  The  bur- 
den is  therefor  upon  liim  to  show  the  fairness  of 
his  conduct  But  there  must  be  some  participa- 
tion iu  the  procurement  of  the  will, "  as  well  as  a 
confidential  relation  between  the  testator  and  the 
beneficiary.  The  evidence  warranted  the  Jury 
in   an   inference  that  proponent,   who   was   the 

Srincipal  legatee,  being  in  testatrix's  confidence 
id  take  part  in  procuring  from  testatrix  the 
terms  and  provisions  of  the  will,  without  direct 
and  positive  proof  of  the  fact  Held  that  the 
court  erred  in  not  stating  to  the  Jury  that  they 
had  a  right  to  draw  such  inference. 

Appeal  from  superior  court,  Windham 
county;  Prbnticb,  Judge. 

Proceedings  for  the  probate  of  the  will 
of  Eunice  R.  Heap.  From  a  Judgment  ad- 
mitting tn  probate,  John  L.  Richmond 
and  others  appeal. 

C.  H.  Briscoe  and  J.  P.  Andrews,  for  ap- 
pellants. C.  E.  Searls  and  Q.  A.  Conant, 
for  appellees. 

Frnn,  J.  On  the  trial  of  this  appeal 
to  the  jury,  the  appellees,  having  offered 
the  will  and  codicil,  and  bavlngintroduced 
the  witnesses  thereto  upon  tbequestlon  of 
their  execution  and  the  capacity  of  the 
testatrix,  'rested.  The  appellants  then 
presented  evidence  claimed  as  tending  to 
establish  the  want  of  such  capacity,  and 
undue  Influence  exercised  by  oneCushman, 
the  residuary  legatee,  to  which  the  appel- 
lees replied  with  countei^evldence.  Con- 
cerning the  relations  which  existed  be- 
tween the  testatrix  and  Cushman,  the 
finding  is  as  follows:  The  testimony  of 
the  parties  was  in  substantial  agreement 
In  establishing  the  following  facts :  In  or 
about  187S,  Mr.  Heap,  husband  of  the  tes- 
tatrix, died.  Mr:3.  Heap  was  then  left 
alone  without  near  relatives  In  Willlnian- 
tic.  She  was.  and  for  many  years  bad 
bten,  the  owner  of  property,  a  part  of 
which  consisted  of  real  estate  in  Willi- 
mantle,  and  on  a  patt  of  which  she  resid- 
ed. Mr.  Cushman  had  been  a  friend  of  Mr. 
Heap  during  bis  last  years,  and  soon  after 
the  letter's  death  became  managing 
agent  of  Mrs.  Heap's  property.  A  power 
of  attorney  was  executed  by  her  to  him 
for  the  purpose,  and  ail  her  prop)erty  then 
passed  Into  his  management.  From  this 
time  until  Mrs.  Heap's  death  he  remained 
tier  confidential  friend  and  business  ad  via* 
er,  and  continued  in  the  management  of 
her  property,  she  placing  great  trust  In 
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and  reliance  upon  him.  Dnrine  the  later 
years  of  Mrs.  Heap's  life  Cashm an  became 
an  Inmate  of  her  boose,  and  there  re- 
mained, caring:  for  her  and  her  property, 
until  her  decease.  She  died  June  4,  1887, 
aged  85  years,  leaving  as  her  nearest  kin 
28  nephews  and  nieces,  among  whom  are 
the  appellants.  In  reference  to  the  cif- 
camstances  attending  the  execution  of 
the  will  and  codicil,  the  Bnding  states 
that  the  evidence  was  practically  confined 
to  the  testimony  of  the  attorney  who 
drafted  them,  which  it  states  as  follows : 
"A  few  days  prior  to  the  execution  of  the 
will,  Casbman,  whose  employment  was  in 
Hartford,  and  whom  he  well  knew,  came 
to  him,  and  requested  him  to  go  to 
Wlllimantic  and  draft  a  will  for  an  old 
lady  there;  naming  the  testatrix.  During 
the  conversation  Oushman stated  that  she 
had  epoken  of  her  desire  to  make  her 
will,  and  bad  told  him  in  general  what  she 
purposed  to  do,  and  asked  him  who  a 
suitable  man  tu  draft  it  would  be.  Oush- 
man knew  the  witness,  and  had  upon  sev- 
eral occasions  employed  or  consulted  him. 
The  witness  testified  that  he  presumed 
that  he  had  been  Cnshman's  usual  attor- 
ney. Cnshnian  told  the  witness  that  he 
had  suggested  hira  as  a  proper  man  to 
draft  the  will,  and  that  Mrs.  Heap  had 
requested  him  fCushman)  to  obtain  the 
witness  for  that  purpose.  Cnshman  told 
the  witness  that  Mrs.  Heap  had  said  that 
she  proposed  to  remember  certain  of  lier 
relations,  and  to  make  him  a  handsome, 
legacy.  During  the  conversation,  some' 
thing  was  salii  about  the  amount  of  her 
estate,  and  witness  understood  CuBhman 
to  reply  to  av  inquiry  from  him  that  it 
was  about  912,000;  but  the  witness  was 
unwilling  to  say  that  the  expression  was 
not  used  of  the  amount  of  personal  estate 
in  Cnshman's  bands,  although  the  witness 
did  not  at  the  time  so  understand  it.  Up- 
on a  day  set,  the  witness  went  to  Wllli- 
mantic, and  was  Introduced  to  Mrs.  Heap 
by  Casbman.  Cushnian  Immediately  left 
the  witness  and  Mrs.  Heap  alone  togeth- 
er. They  discussed  at  length  and  alone 
the  provisions  of  her  will;  Mrs.  Heap  giv- 
ing him  data  as  to  her  wishes,  and  ex- 
plaining at  length  her  reasons  for  much  of 
her  action.  The  witness  took  memoran- 
da as  she  stated  what  she  desired.  He 
then  drafted  the  document,  and  read  it 
carefully  over  to  her.  She  expressed  her 
satisfaction.  Thus  far  no  one  bad  been 
present.  At  this  point  Cushman  was  sum- 
moned, and  asked  to  procure  two  wit- 
nesses. He  went  out  and  obtained  them, 
and  soon  returned  with  them.  The  docu- 
ment was  thereupon  executed;  Cushman 
being  present.  The  witness  stated  that 
the  instrument  was  Mrs.  Heap's  will,  but 
did  not  at  any  time  state  anything  as  to 
Its  provisions.  Neither  Cushman  nor  any 
Other  person  was  Informed  of  the  contents 
of  the  will  until  after  its  execution  and  the 
witness'  departure.  Memoranda  for  the 
codicil,  together  with  the  will,  were 
broagbt  to  the  witness  in  Hartford  by 
Cushman  for  him  to  draft  the  codicil, 
which  he  did  ;  returning  It  and  the  will  to 
Cushman.  The  witnesses  to  thecodldl  tes- 
tified that  it  was  executed  Id  (Ashman's 
presence,  end  that' they  were  requested  by 


him  to  act  as  witnesses.  The  witness 
charged  his  services  on  book  to  Mrs.  Heap. 
Payment  of  the  bill  was  afterwards  made 
by  Cushman."  The  estate  Inventoried  f  27,- 
689.62,  of  which  fl2,000  was  real,  and  the 
balance  personal,  estate.  By  the  provis- 
ions of  the  will  the  sum  of  f  200  is  given  to 
each  of  25  nephews  and  nieces.  To  one  of 
these  nephews  the  additional  sum  of  9100 
a  year  is  given  during  the  life,  and  condi- 
tioned on  the  support,  of  his  father,  the 
brother  of  the  testatrix,  who  died  short- 
ly after.  A  gold  watch  is  also  bequeathed 
to  one  Kate  Clark,  and  the  will  then  con- 
cludes as  follows:  "All  the  rest  of  ray 
property  of  every  kind  I  give  absolutely 
to  my  friend  E.  McCall  Cushman,  of  Hart- 
ford, Conn.  I  do  this  as  only  a  Just  re- 
ward for  his  faithful  care  of  ali  ray  affairs 
for  many  years;  for  his  constant  friend- 
ship to  me  personally ;  and  for  my  great 
esteem  for  him,  and  confidence  that  he  will 
make  the  wisest  and  best  use  of  the  prop- 
erty given  him. "  In  the  will  it  is  provided 
that,  if  any  of  the  nephews  and  nieces 
named  as  legatees  shall  have  died  leaving 
children,  such  children  are  to  take  the 
legacy.  By  the  codicil  this  provision,  and 
the  bequest  of  the  watch,  are  revoked. 
The  will  is  dated  October  1, 1885,  and  the 
codicil  March  16, 1886. 

The  appellant's  first  witness  was  Johu 
L.  Richmond,  who,  having  testified  as  to 
Cushman's  management  of  Mrs.  Heap's 
affairs,  and  the  power  of  attorney  there- 
for having  been  laid  In,  was  asked  upon 
direct  examination;  "Do  you  know  the 
value  of  her  property  In  1878  or  1880?" 
Upon  objection  being  made,  the  counsel 
forthe  appellants  claimed  it  to  show  what 
property  Cushman  had  control  of,  add- 
ing: "The  object  of  this  inquiry  is  to 
show  all  the  relations  that  existed  be- 
tween this  man  and  this  woman  from  the 
time  be  came  there  and  took  hold  of  the 
property;  whether  she  was  a  woman  of 
large  or  small  means."  To  a  question  by 
the  court,  the  witness  said  he  knew  noth- 
ing of  the  matter  except  from  a  con-versa- 
tlon  with  Mrs.  Heap.  The  court  ruled 
that  at  this  stage,  and  until  further  rea- 
son for  Its  relevancy  appeared,  he  should 
exclude  the  question.  During  the  trial  the 
appellants  offered  in  evidence  three  assess- 
ment lists  made  out  and  sworn  to  by  Mr. 
Cushman,  as  the  agent  of  Mrs.  Heap,  of 
her  taxable  property  for  the  years  1883, 
1885,  and  1886.  This  testimony  was  ex- 
cluded. The  appellants  further  offered  to 
lay  In  the  Inventory  and  distribution  of 
the  Lord  estate,  as  tending  to  show  what 
the  amount  of  property  was  that  came  to 
Mrs.  Heap  In  1866,  either  directly  op  Indi- 
rectly. On  objection.  It  was  stated  that 
It  was  proposed  to  follow  It  np  with  proof 
that  she  had  the  same  property  In  1879, 
and  it  was  claimed  as  tending  to  show 
the  amount  of  her  property  to  have  been 
980,000  or  upwards.  The  court  declined 
to  receive  the  evidence,  bnt  stated  that.  If 
counsel  had  evidence  as  to  her  property 
at  later  dates,  he  would  consider  and  rule 
upon  the  question  when  such  evidence 
should  be  offered.  We  cannot  well  under- 
stand why  all  the  evidence  so  presented 
should  not  bare  been  received.  It  was  In- 
cumbent upon  the  appellants  to  show  the 
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ezietenceof  a  confidential  relation  between 
GuBbman  and  tbe  testatrix.  To  tliis  ex- 
tent, nndoubtadly,  tlie  burden  waa  upon 
them;  and  they  liad  assumed  and  were 
endeavoring  to  support  it.  Ttie  court,  in- 
deed, as  we  shall  hereafter  see,  went  fur- 
ther, and  held  that  proof  of  the  existence 
of  such  relation  did  not  shift  or  raise  tbe 
appellants'  burden  upon  tbe  issue  of  un- 
due Influence.  Clearly,  the  facts  and  cir- 
cumstances surrounding  the  relations  be- 
tween Cushman  and  the  testatrix  had  a 
direct,  positive,  and  important  bearing 
upon  this'queetlon;  and  the  amount, situ- 
ation, and  character  of  the  property  with 
which  Cushman  was  intrusted  during  any 
and  all  portions  of  his  stewardship  as 
well  as  the  degree  of  knowledge  which  the 
testatrix  possessed  in  regard  to  the  same, 
and  the  conduct  of  Cushman  In  Imparting 
Information  upon  tbe  subject  to  her,  or  in 
withholding  It  from  her,  were  relevant 
and  important.  Kvidence.  upon  these 
points  would  have  disclosed  the  degree  of 
conlldence  reposed.  It  was  one  of  the  ele- 
ments by  which  It  would  be  made  to  ap- 
pear how  far  the  provisions  of  tbe  will  in 
bis  favor  were  reasonable,  and  In  fact,  to 
use  its  own  language. "only  ajost  reward 
for  his  faithful  care."  Without  this  ele- 
ment, tbe  reipalnlnK  factora  might  be  in- 
anfficient  for  tbe  solution  of  the  problem. 
We  think  the  evidence  was  admissible,  and 
its  exclusion  erroneous. 

During  tbe  trial  a  witness  for  the  ap- 
pellants, having  undertaken  to  compare 
the  mind  and  memory  of  the  testatrix  as 
r^arded  the  amount  of  property  she  was 
worth,  and  the  disposition  she  wished  to 
make  of  it,  with  that  of  an  average  child 
of  seven  or  eight  years,  upon  objection 
and  motion  made  to  strike  out  that  por- 
tion of  the  answer  the  court  granted  tbe 
motion,  saying  that  tbe  witness  might 
state  her  opinion  of  the  strength  of  Mrs. 
Heap's  memory,  or  of  tbe  extent  of  her 
knowledge  of  her  property,  or  the  like, 
but  not  comparatively;  which  the  wit- 
ness-did. Although  we  should  have  hard- 
ly been  disposed  to  grant  a  new  trial  on 
this  ground  alone,  since  it  does  not  ap- 
pear very  probable  that  any  Injury  result- 
ed to  the  appellants  in  consequence  of  this 
rulinc  we  nevertheless  think  that  tbe  wit- 
ness should  have  been  allowed  to  make 
the  comimrison.  It  may  be  correct,  as 
the  appellees  claim,  that  there  is  no  such 
thing  aa  an  average  child,  and  that  tbe 
mind  and  memory  of  a  child  Is  Incapa- 
ble of  perfect  measurement.  This  Is  true 
of  almost  any  standard.  It  would  be  true 
of  the  standard  which  tbe  law  prescribes 
tor  tbe  determination  of  reasonable  care 
and  prudence.  It  Is  nevertheless  true 
that  such  a  comparison  carries  with  it.  to 
an  ordinary  apprehension,  a  greater  ap- 
proximation to  certainty  than  any  merely 
general  and  abstract  statement.  Tbe 
words  "cbildlBb,''and  "second  childhood" 
are  used  in  common  parlance,  and  so  us^d 
because  they  fittingly  and  adequately  ex- 
press a  clearly-defined  idea.  That  emi- 
nent Jurist,  Judge  Sktmoub,  in  a  charge 
to  a  Jury,  In  State  t.  Richards,  reported 
In  the  supplement  to  89  Conn.  698,  says 
that  tbe  main  difllculty  in  questions  of 
this  sort  arises  from  the  want  of  a  definite 


measure  of  mental  capacity,  and  then 
adds :  "  I  can  give  you  no  precise  rule,  but 
I  tliiuk  it  clear  that,  if  the  prisoner's  per- 
ception of  consequences  and  effects  was 
only  such  as  is  common  to  children  of  ten- 
der years,  he  ought  to  be  acquitted." 

It  Is  found  that  "  before  the  appellants 
closed  their  case  tbey  requested  the  coun- 
sel for  the  appellees  to  produce  and  deliver 
to  them  for  their  examination  all  books 
kept  by  Mr.  Cushman,  and  containing  ac- 
counts of  his  stewardship  with  Mrs.  Heap 
aa  her  agent.  Tbe  counsel  for  the  appel- 
lees declined  to  do  so.  Tbe  counsel  for  tbe 
appellants  thereupon  asked  the  court  to 
order  such  production.  The  court  de- 
clined to  do  sp.  Mr.  Cushman  was  at  tbe 
time,  and  throughout  the  trial,  in  court." 
We  find  no  error  In  this.  With  the  exist- 
ing statutory  provisions  In  regard  to  dis- 
covery, (Acts  1889,  c.  22,)  and  with  the 
power  of  parties  to  compel  tbe  attendance 
of  witnesses  and  adverse  parties  for  exam- 
ination, and  to  call  them,  when,  as  in  this 
case,  present,  tbe  exercise  of  the  extraor- 
dinary power  invoked  is  best  intrusted  to 
the  sound  discretion  of  the  trial  court,  to 
be  granted  or  withheld  aa  circiuustancea 
seem  to  warrant;  apd  there  weprefer  to 
leave  it 

During  tbe  argument,  one  of  the  appel- 
lants' counsel  claimed  tbe  right  to  read, 
aa  a  part  of  his  argument  to  tbe  Jury,  par- 
agraph %,  §  1,  p.  609,  and  paragraph  38,  § 
37,  p.  526,  of  Bedfleld  on  Wills;  but,  upon 
objection  being  made,  the  court  declined 
to  permit  him  to  do  so.  This  ruling  Is  so 
clearly  in  accordance  with  the  decision  of 
this  court  in  Baldwin's  Appeal,  44  Conn. 
87,  that  it  seems,  at  first  thought,  strange 
that  the  question  should  again  be  raised. 
We  are,  however,  aware  that  the  later  de- 
cision In  State  v.  Hoyt,  46  Conn.  330,  has 
been  regarded  by  some  members  of  the 
profession  as  somewhat  modifying  the 
doctrine  of  the  earlier  case;  especially 
since,  although  the  former  was  a  civil  and 
the  latter  a  criminal  case,  yet,  as  the  sub- 
ject-matter of  the  proposed  reading  in  the 
latter  belonged  exclusively  to  the  realm  of 
fact,  and  not  of  law,  It  Is  perhaps  difficult 
to  see  how,  on  principle  and  In  reason,  a 
distinction  can  be  drawn  between  tbe  two 
classes  of  cases;  and  this  has  doubtless  led 
to  some  question.  And  as  tbe  rule  upon 
this  subject  is  one  calling  for  very  frequent 
application  In  tbe  trial  of  causes,  it  seems 
most  important  that  it  should  be  definite- 
ly and  positively  stated,  and  clearly  and 
fully  understood.  We  will  therefore  say 
that  the  ruling  in  State  v.  Hoyt  must  be 
regarded  as  confined  exclusively  to  cases 
where  the  plea  of  Insanity  is  Interposed  in 
behalf  of  persona  indicted  or  Informed 
against;  the  allowance  In  such  cases  form- 
ing an  exception,  based  upon  a  practice 
which  tbe  majority  of  the  court  in  that 
case  felt  bad  so  hardened  Into  a  rule  that 
they  were  not  at  liberty  to  abrogate  It; 
that  in  all  other  cases  the  decision  InBald- 
wln's  Appeal  fully  applies ;  and  that  facts 
relevcint  to  thecause  cannot,  except  with- 
in the  limits  of  certain  defined  and  recog- 
nised exceptions,  be  proved  by  reading 
from  published  books,  or  given  to  tbe 
Jury  except  under  the  sanction  of  an  oath 
and  the  test  of  cross-examination ;  while 
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the  reading  to  tbe  court  or  Jnry  of  snch 
books  of  science,  art.  or  purely  technical 
knowledge,  necessary  for  ah  accurate  ap- 
prehension uf  any  relevant  matter,  as  have 
been  shown  in  evidence  to  be  recoKuized 
by  experts  as  standard  authority,  and  by 
such  proof  in  effect  incorporated  in  and 
made  part  of  the  testimony  of  such  wit- 
nesses, may  be  allowed  or  refused  by  the 
trial  court  in  the  exercise  ot  its  Judicial 
discretion.  To  this  extent  the  allowance 
of  such  reading  would  seem  to  fall  within 
tbe  reason  of  the  decision  in  Tompkins  v. 
West,  56  Conn.  47S,  16  Atl.  Bep.  237. 

The  appellants  filed  20  written  requests 
to  charge.  These  requests  were  only  par- 
tially complied  with.  Some  of  those  re- 
fused were  clearly  .incorrect,  while  others 
appear  to  possess  merit.  For  the  sake  of 
greater  brevity,  we  will,  however,  confine 
our  further  consideration  to  two  points 
in  the  charge  as  actually  made.  On  the 
question  ot  testamentary  capacity,  the 
court,  in  addition  to  declaring  the  rule 
correctly  as  thiscourt  has  established  it,— 
that  the  law  merely  requires  that  the  tes- 
tator should  be  possessed  of  sufficient  In- 
telligence and  memory  to  fairly  and  ra- 
tionally know  and  copiprehend  the  eB|BCt 
of  what  he  is  doing  and  tbe  nature  and 
condition  of  his  property,  to  understand 
who  are  or  should  be  the  natural  objects 
of  his  bounty,  and  his  relations  to  them, 
the  manner  In  which  he  wishes  to  distribute 
It  among  or  withhold  it  from  them,  and 
tbe  scope  and  bearing  of  the  provisions  of 
tbe  will  he  is  mn king,— further  said: 
"Mere  physical  weakness  or  disease,  old 
age,  eccentricities,  blunted  perceptions, 
weakening  judgment,  failing  memory  or 
mind,  are  not  necessarily  inconsistent 
with  testamentary  capacity.  One's  mem- 
ory may  be  failing,  and  yet  his  mind  not 
be  unsound.  One's  mental  powers  may 
be  weakening,  and  still  sufficient  testa- 
mentary capacity  remain  to  make  a  will. " 
This  Is  also  undoubtedly  true;  but  such 
facts  are  admissible  in  evidence  upon  the 
question  of  capacity,  and  it  was  mainly 
by  the  proof  of  their  existence  that  tbe  ap- 
pellants sought  to  establish  the  want  of 
such  capacity.  The  court  therefore.  In 
charging  as  it  did,  and  In  entirely  failing 
to  make  reference  in  noy  portion  of  the 
charge  to  the  significance  of  such  facts  as 
eridence,  would  seem  rather,  in  effect,  to 
have  withdrawn  them  from  under  the 
eyes  of  the  Jury,  and  from  their  considera- 
tion of  them  as  such  evidence,  and  thereby 
may,  and  we  fear  must,  have  misled  the 
Jury,  to  the  Injury  of  the  appellants. 

Upon  the  question  of  undue  inflnence'the 
court  charged  the  Jury  ns  follows:  "If  a 
paper  is  executed  with  the  requisite  for- 
malities of  a  will,  and  the  person  signing 
it  is  shown  to  have  sufficient  capacity  to 
make  a  will,  the  presumption  Is  that  it 
was  executed  freely,  and  without  undue 
or  Improper  influence,  until  the  contrary 
appears;  and  the  burden  of  proof  is 
therefore  upon  the  party  alleging  undue 
influence.  That  burden,  however,  becomes 
shifted  whenever  the  person  who  drafts 
the  will,  or  participates  in  procuring  its 
provisions  from  the  testator,  also  occu- 
pies a  relation  of  special  confidence  to- 
wards the  testator,  and  at  the  same  time 


ts  made  specially  benefited  by  the  terms 
of  the  will.  The  reason  of  this  rule  is  that 
bis  confidential  relations  may  have  en- 
abled him  to  exercise  a  controlling  in- 
fluence over  the  testator  in  his  own  behalf 
in  procuring  the  provisions  of  the  will 
from  the  testator.  The  burden  is  there- 
fore placed  upon  him  to  show,  by  a  fair 
preponderance  of  proof,  the  fairness  ot  his 
own  conduct.  This  rule  applies  only  when 
the  beneficiary  or  the  confidential  person 
drafts  the  will,  or  takes  part  In  procuring 
from  the  testator  its  terms  and  provisions 
for  some  one  else  to  reduce  to  writing.  It 
does  not  apply  where  the  confidential  re- 
lation only  (ixists  between  the  testator 
and  the  beneficiary.  There  must  be  some 
participation  in  the  procurement  ot  the 
will,"  We  think  the  jury  would  hare  been 
fully  warranted,  from  the  evidence  dis- 
closed by  the  finding  of  the  nature,  char- 
acter, and  extent  of  the  confidential  rela- 
tion between  the  beneficiary  and  the  tes- 
tatrix, in  the  Inference  and  presumption 
that  snch  beneficiary  did  take  part  in 
procuring  from  the  testatrix  tbe  terms 
and  provisions  of  the  will,  without  direct 
and  positive  proof  ot  the  fact,  and  that 
their  right  to  draw  such  Inference  should 
have  been  stated  to  them  by  the  court. 
The  mere  existence  of  a  confidential  rela- 
tion would  not,  indeed,  in  all  cases,  and 
necessarily,  raise  snch  presumption,  es- 
pecially when  It  appeared  that  the  oppor- 
tunity of  familiar  and  secret  communica- 
tion and  Intercourse  between  the  testator 
and  the  beneficiary,  at  a  time  proximate 
to  the  execution  of  the  will,  was  wanting; 
but  whenever  a  legacy  Is  given  to  an  at- 
torney, confidential  trdviser,  guardian,  or 
other  person  sustaining  a  relation  ot  spe- 
cial confidence  to  a  testator,  or  whenever 
the  individual  who  prepares  the  instru- 
ment or  conducts  Its  execution,  not  being 
a  relative  who  would  In  the  absence  of  a 
will  be  an  heir,  derives  a  benefit  from  its 
provisions,  in  either  instance  the  surround- 
ing circumstances  may  be  such  that  a  pre- 
sumption, similar  in  cbaracterin  each  case, 
would  naturally  arise  against  the  volition 
or  knowledge  of  the  testator;  and  If,  in 
this  regard,  tbe  rules  of  law  are  to  corre- 
spond with  those  of  reason,  snch  presump- 
tion, in  the  absence  of  rebutting  proof  or 
explanation,  should  justify  the  finding  of 
a  Jury  that  undue  influence  existed.  When 
evidence,  therefore,  either  of  actual  partlc- 
palion  in  the  procurement  of  a  will  or  of 
the  existence  of  a  confidential  relation,  is 
offered,  the  ordinary  presumption  that 
the  instrument  was  executed  freely,  and 
without  undue  or  improper  infiuence,  may 
or  may  not,  in, fact,  haveso  given  place  or 
been  overcome  in  the  minds  of  the  jury 
that  evidence  in  rebuttal  or  explanation 
would  be  required  to  dispel  the  inference 
ot  undue  influence.  This  can  only  be  de- 
termined by  the  verdict.  The  proponents 
baving  assumed  the  responsibility  ot  de- 
ciding whether  to  offer  such  evidence,  and 
the  trial  being  closed,  the  jury  should  be 
guided  to  a  careful  and  well-grounded  ver- 
dict by  a  charge  from  the  court  in  which 
the  principles  of  law  are  fitted  and  adapt- 
ed to  the  evidence  adduced.  The  doctrine 
above  stated  is  in  accordance  with  the  for- 
mer decisions  of  this  court.    St.  Li^er'a 
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Appeal,  84  Conn.  484,  450 ;  Drake's  Appeal, 
45  Conn.  9;  and  the  language  of  Judge 
Pardkb,  delivering  the  opinion  of  tbe  court 
In  Dale's  Appeal,  57  Conn.  143, 17  Atl.  Rep. 
757.  There  la  error  In  the  Judgment  ap- 
pealed Irom,  and  a  new  trial  la  ordered. 
Tbe  other  Judges  concurred. 

038  Pa.  St  344)  — — 

McKennet  et  ux.  v.  Fawcett  et  al. 
{Supreme  Court  ojf  PenruyVoania.  Nov.  10, 1890. ) 
Rbtibw— Rbfdsal  of  New  Tbui. 
Refusal  of  the  trial  court  to  grant  a  new 
trial  cannot  be  reviewed. 

Appeal  Irom  court  of  common  pleas,  Al- 
legheny county. 

John  S.  Ferguson  and  Barton  A  Barton, 
tor  appellants.  D.  T.  Watson,  for  appel- 
lees. 

Per  Citeiam.  Tbe  only  error  assigned 
is  that  tbe  court  below  refused  to  grant  a 
new  trial.  That  such  refusal  is  not  re- 
viewable here  is  too  well  settled  to  need 
the  citation  of  authority.  "Let  us  bave 
peace."      Judgment  affirmed. 


OSS  Pa.  St.  183) 

Miller  t.  Balfoi;b. 
{Swpreme  Court  <ff  PenntyVoania.    Nov.  8, 1890. ) 

liEABBS— COKDITIOHS. 

An  oil  lease  wbich  contains  the  following 
provision — "And,  further,  in  the  event  oil  or  gas 
IS  not  found  on  the  lease  within  two  years  from 
date  hereof;  and,  further.  It  is  agreed  to  com- 
mence a  well  on  above  described  property  within 
sixty  days  after  completion  of  said  test  well, 
[previously  provided  for,1  or  else  this  lease  to 
become  null  and  void"— oecomee  void  it  oil  or 
gas  is  not  produced  within  two  years. 

Appeal  Trom  court  of  common  pleas, 
Butler  county;  Aaron  Li.  Hazrn,  Judge. 

Trespass  by  R.  W.  Miller  against  John 
Balfuur.  The  alleged  trespass  consisted  In 
defendant's  taking  and  carrying  away 
certain  machinery  used  by  plaintiff  in  ex- 
perimenting for  oil,  on  land  owned  by  de- 
fendant, and  claimed  by  plaintiff  under 
the  asBignment  to  him  of  a  lease  which 
defendant  had  declared  forfeited.  The 
lease  was  executed  by  defendant,  was 
dated  July  18, 1886,  and  was  assigned  by 
the  lessee,  I.  V.  Hoag,  Jr.,  to  plaintiff  on 
September  20, 18S6.  It  was  expressed  to 
be,  "for  the  purpose  of  mining  and  exca- 
vating for  petroleum,  coal,  rock, or  carbon 
oil,  or  other  valuable  mineral  or  volatile 
substances."  The  royalty  was  "one- 
eighth  of  the  oil  discovered,  excavated, 
pumped,  and  raised  on  tbe  premises 
leased."  Then  follow  these  provisions, 
which  are  Important  In  this  action: 
"The  parties  of  the  second  part  covenant 
to  commence  operations  for  said  mining 
purposes  within  sixty  days  from  the  exe- 
cution of  this  lease,  on  a  certain  lease 
within  one  half-mile  from  the  above- 
described  lease,  and  complete  the  said  test 
well  above  described  by  January  1, 1887; 
and,  further,  in  the  event  oil  or  gas  is  not 
found  on  the  above-described  lease  within 
two  years  from  date  hereof;  and,  further, 
it  is  agreed  to  commence  a  well  on  above- 
described  property  within  sixty  days  after 
completion  of  said  test  well,  or  else  tbls 
lease  to  become  null  and    void."    After 


plaintiff  bad  put  In  bis  testimony  and 
rested,  defendant  made  tbe  following  mo- 
tion for  nonsuit:  "Defendant's  counsel 
now  move  tbe  court  to  grant  a  compul- 
sory nonsuit  on  tbe  grounds  that  plaintiff 
has  not  shown  be  was  in  possession  of  tbe 
property  at  tbe  time  any  trespass  was 
committed,  It  any  was.  This  Is  an  action 
of  trespass,  and,  In  order  to  recover,  the 
party  must  prove  that  be  was  in  tbe  ac- 
tual possession ;  that  the  lease  and  as- 
signment are  not  sufficiently  proven ;  that 
be  has  not  shown  he  found  oil  on  the 
premises  within  two  years  from  the  date 
of  the  lease.  He  has  not  shown  that  oil 
was  produced  on  the  premises,  and  any 
royalty  paid  to  the  defendant,  within  the 
two  years."  The  court  made  the  follow- 
ing order:  "Motion  granted.  The  court 
being  fully  satisfled  that  the  production 
contemplated  by  the  lease  was  a  produc- 
tion of  oil  or  gas,  regardless  of  whether  It 
was  paying  or  not  paying. "  Plaintiff  ap- 
peals. 

Newton  Black  and  Aff7/er  &  McBrlde,  for 
appellant.  Jawes  Bredin  and  Charles 
McCandlesa,  for  appellee. 

Per  Curiam.    Judgment  affirmed. 


(ISS  Pa.  St  84«) 

Philadblpbia  Co.  v.  Park  Bsos.  &Co.,. 

Limited. 
(ISvijpTemxCtmrtKifPemMvloa/nia.  Nov.  10, 1890.) 

AsauvFsrr— QnANTDv  Uebuiv. 

1.  Under  a  contract  by  plalntitFs  to  furnish 
defendants  with  gas  for  fuel,  defendants  are  not 
entitled  to  use  gas  for  illumination  after  notice 
by  plaintiffs  not  to  do  so,  though  they  have  pre- 
viously been  allowed  to  so  use  it,  and  where 
they  continue  to  so  use  it  plaintiffs  may  recover 
whatever  the  gas  so  used  is  reasonably  worth, 
and  are  not  limited  to  the  price  fixed  in  the  con- 
tract for  gas  for  fuel. 

a.  In  an  action  therefor,  the  court  properly 
refused  to  compel  plaintitCs  to  ptodnce  contracts 
showing  the  price  at  which  they  famished  fras 
to  third  persons. 

Appeal  from  court  of  common  pleas,  Al- 
legheny county ;  H.  Collier,  Judg:e. 

Action  by  the  Philadelphia  Company 
against  Park  Bros.  &  Co.,  Limited,  for  tbe 
price  of  gas  used  by  defendants  for  illumi- 
nating purposes.  During  the  year  1887, 
and  for  several  years  previous  thereto, 
plaintiff  had  been  furnishing  Park  Bros.  & 
Co.,  Limited,  with  natural  gas  under  a 
writteji  contract.  Tbe  contract  which 
was  in  force  in  1887  expired,  by  its  termSj 
on  January  10, 1888.  On  July  7, 1887,  tbe 
parties  entered  into  a  contract  for  the  sup- 
ply of  natural  gas  for  one  year  from  Jan- 
uary 10,  1888.  This  contract,  as  did  tbe 
previous  ones,  by  Its  terms,  limited  the  ob- 
ligation of  plaintiff  to  supply  such  gas  as 
might  be  used  lor  fuel  in  the  works  of  de- 
fendants, but  it  had  been  the  practice  be- 
tween the  parties  down  to  January,  1888, 
to  permit  defendant  to  use  the  gau  tor 
illuminating  purposes  in  and  around  its 
works  without  any  compensation  over 
and  above  that  set  forth  In  the  contract 
for  fuel.  On  January  8, 1888,  pTalntlff  no- 
tified defendants  that  It  would  not  allow 
tbe  use  of  gas  for  Illuminating  purposes 
without  compensation  therefor.  Defend- 
ants denied  tbe  right  of  tbe  plaintiff  to  al- 
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tertbe  practice,  upon  the  faith  of  the  et- 
istence  of  which  they  claimed  that  they 
had  made  the  contract  for  the  year  1888, 
and  continued  to  use  the  gas  tor  illumi- 
oatlng  purposes.  In  this  action  defend- 
ants contended  that  plaintiff's  charge  for 
the  gas  used  by  them  was  largely  In  ex- 
cess of  the  charges  made  to  other  people 
for  natural  gas,  and  was  an  excessive  and 
nnreasonablo  charge,  and  was  largely  in 
excess  of  the  charge  for  such  gas  when 
used  as  fuel,  and  that  the  plaintiff  had  no 
right  to  dlaurimlnate  In  the  price  of  the 
gas  between  its  consumers,  or  in  the  price 
of  gas  based  upon  the  purposes  for  which 
it  should  be  used  after  delivery,  and  that 
all  plaintUt  was  entitled  to  recover  would 
be  such  charge  as  might  be  a  fair  and  rea- 
sonable compensation  for  the  gas.  In  or- 
der to  get  at  the  price  which  plaintiff 
charged  other  consumers  therefor,  defend- 
ants asked  the  court  for  an  order  upon 
plaintiff,  previous  to  the  trial,  to  produce 
contracts  with  such  other  consumers,  for 
the  purpose  of  showing  tbe  price.  The 
coart  refused  this  petition,  and  during  tbe 
trial  tbe  court  refused  to  permit  evidence 
of  what  was  charged  by  the  plaintiff  com- 
pany to  other  consumers. 

Following  is  the  oral  charge  of  the  trial 
coart:  "Gentlemen  ofthe  Jury:  The  plain- 
tiff company  in  tbia  case  is  entitled  to  a 
verdict  at  your  bands  for  some  sum,  un- 
der the  admitted  and  undisputed  facts  of 
the  case.  Tbe  defendants  have  used  their 
gas  tor  Ulnminating.  purposes,  and  have 
not  paid  tor  It.  The  whole  contest  in  the 
case  is,  how  ranch  have  the  defendants 
used,  and  what  was  its  reasonable  value 
in  tbe  market  or  under  the  circumstances? 
That  is  a  matter  to  which  you  will  have 
to  give  yourcareful  consideration,  because 
both  sides  contest  tbe  question  with  a 
great  deal  of  earnestness,  and  tbey  differ 
very  widely  ^bout  tbe  amount.  The  de- 
fendants, having  a  contract,  which  yon 
beard  read,  tor  gas  for  fuel  purposes 
alone,  after  notice  could  not  continue  to 
use  it  for  illuminating  purposes,  although 
it  was  understood  they  should  so  use  it 
until  there  was  some  objection.  But  after 
notice  tbey  could  not  use  It  any  longer 
without  paying  tor  it.  The  defendants 
contend  that  the  amount  given  by  their 
witness,  Mr.  McBride,  would  be  about 
right.  If  not  less  than  that;  and  the  plain- 
tiff contends  that  the  amount  you  should 
give  would  be  the  amount  testified  to  by 
its  witnesses,  who,  the  plaintiff  alleges, 
in  tbe  regular  course  of  business,  keeping 
the  books  from  day  to  day,  made  an  in- 
spection almost  if  not  every  day,  ^nd  put 
the  record  down  in  tbe  book.  The  plain- 
tiff contends  that  that  ought  to  be  more 
reliable  than  a  matter  gotten  up  after- 
wards, and  uot  thought  of  at  tbe  time. 
Ton  arc  to  judge  of  the  weight  of  those 
positions.  On  the  one  side,  the  plaintiff 
produces  tbe  oflScer  whose  business  it  was 
to  attend  to  these  tilings.  He  alleges  that 
hewentevery  day, or  nearlyso,— he  thinks 
be  hardly  missed  a  day  In  tbe  whole  time; 
that  he  made  the  inspection  to  determine 
tbe  general  average  of  the  amount  of  gas 
that  was  used,  ahd  put  it  down  in  the  reg- 
ular books  from  time  to  time,  and  returned 
it  to  the  office.    Tbe  plaintiff  then  calls 


witnesses  to  show  you  what  the  market 
price  of  gas  was, — not  only  the  price 
charged  by  the  Philadelphia  Company, 
bnt  one  of  the  witnesses  gave  his  evidence 
knowing  tbe  price  charged  by  other  com- 
panies, and  he  said  that  about  five  cents 
a  thousand  feet  was  the  real  market  value 
of  gas.  The  defendants  are  charged  one 
and  forty-nine  hundredths  cents  In  this 
cafie.  Now,  tbe  plaintiff  is  entitled  to 
whatever  the  gas  was  reasonably  wortb. 
It  could  not  charge  any  more  than  it 
was  reasonably. worth ;  it  could  not  make 
a  rate  Just  as  it  pleased.  But  what- 
ever rate  It  makes  must  be  what  it 
would  be  reasonably  worth,  and  one  of 
tbe  ways  of  arriving  at  that  is  to  ascer- 
tain what  it  is  worth  in  the  market, — 
what  has  been  the  general  charge.  On 
tbe  other  hand,  the  defendants  contend 
that  it  was  not  reasonably  worth  the 
amount  charged  here,  one  and  forty-nine 
hundredths  cents  a  thousand  feet.  One  of 
the  great  points  of  contest  on  the  part  of 
tbe  defendants  is  as  to  the  amount  of  gas 
nsed.  You  have  heard  the  evidence  that 
was  produced.  They  allege  that  theaver- 
age  pressure,  which  the  plaintiff  contends 
was  about  a  pound,  was  only  about  eight 
ounces,  and  that  not  near  so  much  gas 
was  used  by  the  defendants  as  the  plain- 
tiff claimB,  and  tbat  therefore  there  oughc 
to  be  a  reduction  on  that  account.  I  do 
not  know  tbat  I  conld  assist  you  by  go- 
ing over  tbe  whole  case  in  detail.  You 
win  have  to  remember  the  testimony. 
Yon  listened  to  it  very  carefully  on  both 
sides.  If  the  plaintiff  has  satisfied  you 
of  its  case;  that  is,  it  It  has  satisfied 
yon,  under  the  testimony,  that,  after  no- 
tice was  given,  the  defendants  made  no 
defense  except  that  they  were  not  liable 
at  all,— in  which  tbey  were  very  much  mis- 
taken, altbongb  tbey  may  think  so  be- 
cause they  bad  been  allowed  to  use  it  be- 
fore,— yourverdict  should  be  for  tbe  plain- 
tiff. It  received  the  regular  statements 
from  time  to  time,  and  said  nothing  aboiit 
it.  If  yon  are  satisfied  as  to  what  the  gas 
was  reasonably  worth  per  thousand  feet 
under  the  circumstances,  then  tbe  plain- 
tiff would  be  euti.tled  to  a  verdict  for  that 
amount,  because  It  has  made  out  Its 
case  onanimplied  contract.  If  you  believe 
that  the  real  market  value,  or  reasonable 
value,  of  the  gas  was  more  than  one  and 
forty -nine  hundredths  cents,  you  could  ex- 
ceed the  claim,  provided  you  believe  the 
amount  of  gas  used  is  as  stated  here. 
These  cases,  no  matter  how  long  tbey  oc- 
cupy, generally  come  down  to  a  few 
points:  and  the  question  here  tor  you  to. 
determine  is,  what  was  the  amount  of  gas 
the  defendants  got,  and  what  was  its  rea- 
sonable value,  not  taking  what  the  plain- 
tiff claims,— that  Isnotthemle,— but  what 
it  was  reasonably  worth  in  the  market? 
There  is  not  much  In  this  case  to  guide 
you,  except  tbe  charge  and  the  evidence, 
as  to  what  it  was  reasonably  wortb,  be- 
cause the  defendants  have  not  called  wit- 
nesses to  show  its  value,  nor  basthe  plain- 
tiff, except  the  witness  who  testified  that 
he  knew  the  market  value  as  charged  by 
other  companies  also.  There  is  no  evi- 
dence in  the  case  except  that  as  to  what 
tbe  other  gas  companies  charged,  to  show 
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yon  what  It  was  reasonably  worth  In  the 
market.  Still,  you  are  to  determine  that 
from  the  evidence;  and,  ifyoa  find  that 
the  plaintiff  la  entitled  to  the  amount  he 
claims,  you  give  him  that  amount.  But, 
if  you  And  that  he  is  entitled  only  to  the 
amount  the  defendants  claim,  you  give 
him  that,  or  less,  It  you  so  find.  Take  the 
case,  gentlemen,  and  determine  what 
amount  the  plaintiff  Is  entitled  tu,  under 
the  instructions  I  have  given  yon,— what 
was  the  fair  value  of  thegas  in  the  market. " 
Verdict  and  Judgment  for  plaintiff,  and 
defendants  appeal. 

Following  are  the  speciflcatlons  of  error: 
"(1)  Theconrt  erred  in  discharging  the  rale 
on  plaintiff  for  the  production  at  the  trial 
of  the  books  and  writings  specified  In  the 
defendants'  petition  for  said  rule.  (2)  The 
court  erred  in  its  answer  to  the  second  point 
of  defendants,  which  point  and  answerare 
as  follows:  'That  the  plaintiH  cannot 
charge  or  recover  from  the  defendants  a 
greater  price  for  the  natural  gas  used  by 
them  as  an  iUuminant,  because  so  used, 
than  the  charge  fixed  by  it  for  gas  used  by 
the  defendants  as  fuel,  provided  that  they 
find  the  price  so  fixed  for  gas  used  for  fuel 
was  a  fair  and  reasonable  price,  aud  that 
the  gas  used  as  an  lUumlnaDt  was  f  u  ruished 
through  the  same  period  of  time  as  that 
for  fuel,  and  came  through  thesame  mains, 
from  the  same  source  of  supply,  under  the 
same  pressure,  and  there  was  no  addi* 
tional  labor  or  expense  incurred  by  plain- 
tiff In  the  supplying  of  the  same.  Answer. 
Refused,  and  bill  sealed  for  defendants.' 
(3)  The  court  erred  in  its  answer  to  the 
fourth  point  of  defendants,  which  point 
and  answer  are  as  follows:  'Th&t  prima 
ftuiie  the  price  charged  by  the  plaintiff  to 
the  defendants  for  gas  used  by  them  for 
fuel  under  its  contract  with  defendants 
for  the  year  1888  was  a  reasonable  price 
for  the  article  so  furnished  during  said 
time,  and  the  jury  may  find  that  the  price 
so  asce:^ained  for  gas  between  plaintiff 
and  defendants  is  a  reasonable  price  for 
the  same  article  used  by  defendants  as  an 
IUuminant,  if  tliey  find  that  the  gas  came 
from  the  same  mains,  under  the  same 
pressure,  through  the  some  period  of  time, 
and  that  no  additional  cost  or  expense 
was  incurred  by  plaintiff  by  reason  of  it 
being  so  used.  Answer.  Refused,  and  bill 
sealed  for  defendants.'  (4)  The  court 
erred  In  its  answer  to  the  fifth  point  of 
defendants,  which  point  and  answer  are 
asfoliows:  'If  tbejui^  find  that  the  price 
of  natural  gas  was  put  up  la  the  year 
1888  by  a  combination  or  association 
among  the  companies  supplying  it,  they 
are  bound  by  such  price,  but  must  find, 
from  all  the  facts  and  circumstances  of 
the  case,  what  was  the  reasonable  value 
of  the  gas.  Answer.  Refused,  because 
there  is  not  sufiicient  evidence  to  sustain 
the  point.  Bill  for  defendants.'  (5)  The 
court  erred  iu  sustaining  the  objection  to 
the  otter  of  evidence  by  the  defendants' 
witness,  E.  M.  Bates,  which  offer  and  ob- 
jection are  as  follows :  '  Counsel  for  de- 
fendants propose  to  show  by  the  witness 
on  the  stand  the  quantity  of  gas  used  for 
fuel,  and  the  quantity  of  gas  used  by  de- 
fendants for  Illumination,  with  a  view  of 
obtaining  a  comparison  between  the  prices 


charged  on  these  bills  In  this  rase  for  gas 
used  for  light  with  the  prices  charged  for 
gas  used  as  fuel  in  the  same  mill,  and  also 
for  the  purpose  of  showing  the  quantity 
of  gas  used  for  the  purposes  of  illumina- 
tion and  the  quantity  as  used  for  fuel. 
This  to  be  followed  by  testimony  showing 
that  the  charge  made  against  the  defend- 
ants in  this  case  for  gas  used  as  an  iUu- 
minant was  largely  in  excess  of  the  charge 
made  tor  gas  used  as  fuel,  and  that  the 
gas  used  tor  fuel  purposes  was  furnlsbed 
to  the  defendants  by  the  plaintiff  at  pre- 
cisely the  same  proportionate  cost,  there 
being  no  extra  services  rendered  by  the 
plaintifl  in  or  about  the  supply  of  gas 
used  as  an  IUuminant ;  to  be  further  fol- 
lowed by  testimony  that  the  price  charged 
for  fuel  during  the  same  period  of  time  as 
these  charges  made  for  light  was  a  fair 
and  reasonable  price,  and  that  the  fair 
and  reasonable  price  for  gas  used  as  an 
iUuminant  would  be  in  the  same  propor- 
tion as  the  charge  made  during  the  same 
period  of  time  for  gas  furnished  for  fuel ; 
also  for  the  purpose  of  tending  to  contra- 
dict the  testimony  on  the  part  of  the 
plaintiff  that  It  made  the  charges  for  gas 
used  for  Ulumlnating  purposes,  or  at- 
tempted to  make  such  charges,  at  the 
same  rate  as  tor  gas  used  for  fuel;  and 
further  to  show,  in  contradiction  of  the 
evidence  referred  to  on  the  part  of  the 
plaintiff,  that  the  charges  so  made  or  gaa 
used  for  illuminatingpnrposes  waslargely 
in  excess  of  the  chaages  made  for  fuel  by 
it  during  the  year  1888.  (Objected  to 
as  incompetent  and  Irrelevant,  and  espe- 
cially BO  tor  the  reason  that  the  offer  dis- 
closes that  it  is  proposed  to  establish  the 
market  of  the  gas  during  the  year  1888  by 
comparison  with  a  contract  for  fuel  gas 
entered  into  in  July,  1887,  and  also  because 
the  offer  of  evidence  proposed  does  not 
support,  nor  tend  to  support,  the  purpose 
for  which  itis  offered.)  By  the  Court.  The 
part  of  the  offer  which  proposes  to  show 
the  quantity  of  gas  that  was  used  tor  illu< 
mlnatlngpurposes  is  admitted ;  the  excep- 
tions to  the  balance  of  the  oOer  are  sus- 
tained.   Bill  sealed  for  defendants.'" 

Johns  McCleave  and  C.  C.  Dickey,  for  ap- 
pellants. Dalzell,  Scott  &  Gordon,  tor 
appellee. 

Pkr  Ccbiam.  A  careful  examination  of 
this  case  fails  to  disclose  any  sufiicient 
grounds  for  reversaL  Judgment  afilrmed. 


Eaiseb  v. 


(U8  Pa.  St  332) 

Flacoub. 


{Su-preme  Cawit  of  Penntylocmia.  Nov.  10, 1890. ) 

COKTBIBUTOBT  NKOUOBKOE — D^NOEBOUS  MaCHIN- 
BBT— WaRNINQ, 

In  an  action  for  personal  Injuries  received 
while  working  at  a  machine  for  grinding  the 
neclcs  of  bottles,  the  court,  after  afOrming  de- 
fendant's point,  "that  if  the  Jury  find  that.  Im- 
mediately under  the  grlndw  belt,  the  grinder 
was  80  close  to  the  bottle,  shelf  as  to  indicate 
that  it  was  not  intended  ttiat  a  worlanan  at  the 
grinder  should  stand  there  in  performing  his 
work,  and  that,  nevertheless,  he  crowded  him- 
self into  that  place,  and  that  otherwise  he  would 
not  have  been  injured,  then  h^  cannot  recover, " 
in  the  general  charge  stated  that,  if  there  was 
nothing  other  than  the  belt  running  over  plain- 
tlfl's  head  to  Indicate  danger,  and  he  was  put  a 
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tike  mschine  without  aar  Inateuotions  as  to 
where  he  shoald  stand,  and  rticelved  no  warning, 
he  could  not  be  held  negligent.  HM,  that  there 
was  no  error  in  the  charge. 

Appeal  from  coart  of  common  pleaa, 
Alli'gheny  cuunty;    E.  H.  Si*owk,  Judge. 

Action  by  Albert  KalHer  for  damages  for 
the  loss  of  an  arm  by  reason  of  an  Injury 
lecelred  while  working  for  the  deftoidant, 
Charles  L.  Flaccas,  at  a  machine  for  grind- 
ing  the  end9  of  bottlenecks.  From  a  Jadg^. 
ment  entered  on  a  verdict  for  plaintlH,  de- 
fendant appeals,  assigning  as  error  that 
the  court,  having  afflrmed  the  defendant's 
tenth  point,  vis.:  "Tliat  If  the  jury  find 
that,  immediately  under  the  grinder  belt, 
the  grinder  was  so  close  to  the  bottle  aheit 
as  to  indicate  that  it  was  not  intended 
that  a  workman  at  the  grinder  should 
stand  there  in  performing  his  work,  and 
that,  nevertheless,  he  crowded  himself  Into 
that  place,  and  that  otherwise  he  would 
not  have  been  injured,  then  be  cannot  re- 
cover, "—erred  in  modifying  that  affirm- 
ance in  the  general  charge  by  charging  the 
Jury  as  follows  viz. :  "  If  there  was  noth- 
ing other  than  the  belt  running  over  his 
head  to  Indicate  dangler;  It  there  was 
nothing  that  would  indicate  it  was  not  a 
proper  place,  not  a  place  Intended  for  blm 
or  tor  a  workman  to  be;  If  the  surround- 
ings indicated  that  it  was  a  place  where 
be  should  not  go,  where  It  was  apparent 
to  a  man  of  ordinary  discretion  (and  ho  is 
to  be  held  to  that)  he  bad  no  business  to 
foe,  and  h«  placed  himself  there,  and  the 
belt  fell  down  and  drew  him  onto  this 
grinder, — be  cannot  recover,  because  this 
would  be  negligence.  This  is  based  on  the 
assumption,  if  he  was  put  there  without 
instructions,  it  would  be  a  dangerous  place 
to  gu,  because,  in  the  absence  of  that,  he 
cannot  be  held  negligent  In  doing  that  be 
had  no  warning  against,  either  in  words 
or  appearances,  as  to  danger. " 

Tbos.  J.  Ford  and  Joha  S.  Ferguson, 
tor  appellant.  Wm.  M.  Wataoa  and  G. 
P.  Graver,  for  appellee. 

Pbr  Curiam.  TheOrstnesIgnment  of  er- 
ror was  practically  abandoned  upon  the 
argument,  and  we  fall  to  find  error  In  the 
answer  of  the  lenmed  Judge  to  the  defend- 
ant's tenth  point.  It  Is  true  the  affirm- 
ance waH  qualified,  but  we  think  the  qual- 
ification Justified  by  the  circumstances  ot 
the  case.    It    does  not  need   discussion. 

Judgment  affirmed. 


(138  Pa.  St.  3») 

SA.UBB  et  UX.  V.  MOLMNGBR  6t  a/. 

{Supreme  Court  of  Pennsylvania.  Nov.  10, 1890. ) 

Wills— Cokstbuotios—Leoact  Chabosd  os 
Lanb. 
L  Where  a  will  devises  certain  property  to 
each  of  testator's  three  daughters,  C.,  M.,  and 
L.,  and  the  devise  to  the  last  named  is  Immedi- 
atelv  followed  by  the  clause,  "and,  as  the  value 
ot  the  property  so  bequeathed  to  ber  exceeds 
the  valae  of  the  property  by  me  bequeathed  to 
my  daughter  C,  I  duect  that  my  said  daughter 
IL  shall  pay  to  mv  said  daughter  C. "  a  certain 
sum,  it  cannot  be  held  that  the  testator  intended 
to  direct  that  L.,  instead  ot  If.,  should  pay  such 
sum. 

3.  Such  direction  is  a  pergonal  charge  merely, 
and  does  not  bind  the  land  devised  to  the 
datqiiter  directed  to  make  the  payment. 


Appeal  from  court  of  common  pleas,  Al- 
legheny county;  White,  Judge. 

Bill  In  equity  by  Peter  Bauer  and  Mar^ 
garetba  Saner,  his  wife,  against  S.  O.  MoU 
linger,  August  Schneider,  and  Magdalena 
Schneider,  his  wife,  and  Catherine  Hillen- 
brand t.  The  bUl  alleged  a  devise  of  a  cer- 
tain lot  to  Margaretha  Sauer  by  John 
Kleinhenz,  her  deceased  father,  and  tbe 
sale  of  such  lot  to  defendant  Molllnger; 
that  defendants  Schneider  and  Hilien- 
brandt,  who  also  were  testator's  daugh- 
ters, claimed  that  a  certain  sum  directed 
by  testator  to  be  paid  said  Hillenbrandt 
was  a  charge  on  said  lot;  and  that  de- 
fendant Molllnger  refused  to  consummate 
the  sale  until  that  question  was  deter- 
mined,—and  prayed  for  relief.  It  appeared 
that  the  testator,  John  Kleinhenx,  devised 
to.  his  daughter  Catherine  a  certain  de- 
scribed lot;  to  his  daughter  Magdalena 
another  lot;  to  his  daughter  Margaretha 
a  third  lot.  Following  the  last  devise  is 
this  clause:  "And  as  the  value  of  the 
property  so  bequeathed  to  her  exceeds 
the  value  ot  the  property  hy  me  be- 
queathed to  my  daughter  Catherine,  I  di- 
rect that  my  said  daughter  Magdalena 
shall  pay  to  my  said  daughter  Catherine 
the  sum  of  three  hundred  dollars."  It 
was  contended  that  the  name  "Magda- 
lena," In  this  clause  should  be  stricken 
out, and  the  name  ".Margaretha"  Inserted. 
Decree  for  plaintiffs,  and  defendants  bring 
certiorari. 

J.  McF.  Carpenter  and  A.  K.  SterensoD, 
for  appellants.    B.  B.  Petty,  tor  appellees. 

Pbb  Curiam.  The  finrt  assignment  of 
error  does  not  conform  to  tbe  rules  ot 
court.  The  second  assignment,  however. 
Is  to  the  decree  of  the  court,  and  fully 
covers  the  case.  It  may  be,  as  was  con- 
tended by  appellants,  that  when  John 
Kleinhenz  directed  by  his  will  that  his 
daughter  Magdalena  should  pay  the  sum 
of  1300  to  his  daughter  Catherine  he  In- 
tended that  his  daughter  Margaretha 
should  pay  it,  and  inserted  the  name  ot 
Magdalena  by  mistake  It  would,  how- 
ever, be  a  heroic  mode  of  construing  a  will 
to  strike  out  the  name  of  one  devisee  and 
insert  that  of  another,  or  to  hold  that 
when  tbe  testator  directed  one  daughter 
to  pay  a  sum  of  money  he  intended  that 
another  daughter  should  pay  it.  There  Is 
no  ambiguity  In  this  will.  Thereason  giv- 
en why  Magdalena  should  pay  the  money 
Is  not  very  clear,  it  is  true,  but  the  lan- 

fuage  is  plain  and  grammatically  correct, 
side  from  this,  the  will  imposes  no 
charge  upon  tbe  land  devised  to  Marga- 
retha, and  would  not  do  so  11  we  were 
to  insert  her  name  instead  of  Magdalena. 
The  will  would  then  read:  "And,  as  the 
value  of  the  property  so  bequeathed  to  her 
exceeds  tbe  value  of  the  property  by  me 
bequeathed  to  my  daughter  Catherine,  I 
direct  that  my  said  daughter  Margaretha 
shall  pay  to  my  said  daughter  Catherine 
the  sum  of  three  hundred  dollars."  This 
Is  a  mere  personal  charge,  and  did  not 
bind  the  land. 

No  question  was  raised  as  to  the  Juris- 
diction. Had  there  been,  we  would  have 
sustained  it  without  hesitation.  While 
we  have  decided  tbe  case  as  it  stands,  we 
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are  not  willing  it  Bbould  be  used  as  a  prec- 
edent hereafter  upon  this  question.  The 
decree  is  afflrmed,  and  the  appeal  dis- 
missed, at  the  costs  of  the  appellants. 

(138  Pa.  St  3S0)         

In  re  Hanika's  Estatb. 

Appeal  of  Malonet  et  al. 

(Supreme  Oou/rt  of  Permaylvamia.  Nov.  10, 1890. ) 

ezxoution — pkkjiatnke  issuahob — klohts  of 

Ckeditobs. 

1.  The  premature  issuance  of  an  execution  is 
a  mere  Irregularity,  of  which  only  the  defend- 
ant in  execution,  and  not  his  creditors,  can  take 
advantage. 

2.  A  judgment  can  be  attacked  by  creditors 
collaterally  only  en  ttie  ground  of  fraud  and  col- 
lusion to  hinder  and  delay  them. 

Appeal  from  court  of  common  pleas,  Al- 
legheny county ;  White,  Judge. 

The  auditor  appointed  to  distribute  the 
funds  in  the  hands  of  the  assignee  of 
Frank  Hanlka  filed  his  schedule  of  distri- 
bution, allowing  the  Judgment  of  Jose- 
phine Hanika.  wife  of  the  assignor.  Ex- 
ceptions were  filed  before  the  auditor  by 
Maloney  Bros.,  which  were  dismissed. 
These  exceptions  were  also  filed,  and  re- 
newed in  the  court  below,  but  were  over- 
ruled, and  the  auditor's  report  confirmed ; 
whereupon  said  Maloney  Bros,  toolc  this 
appeal. 

Frank  WMtesell  and  WUItam  W.  Wbite- 
se.ll,  for  appellants. 

Pkr  Cdriam.  There  was  no  evidence  be- 
fore the  auditor  which  would  have  Justi- 
fied him  in  postponing  appellee's  judg- 
mentln  the  distribution.  It  \»  true,  the  ex- 
ecution thereon  was  prematurely  issued, 
but  this  was  an  irregularity  of  which 
only  the  defendant  in  the  execution  could 
take  advantage.  Wilkinson's  Appeal,  65 
Pa.  St.  189.  A  Judgment  can  be  attacked 
by  creditors  collaterally  only  upon  the 
ground  of  fraud  and  collusion  to  hinder 
and  delay  them.  The  charge  of  such 
fraud  and  collusion  was  made,  but  the 
auditor  and  court  below  have  not  sus- 
tained it,  in  which  they  were  clearly  right. 
The  decree  Is  affirmed,  and  the  appeal  dis- 
missed, at  the  costs  of  the  appellants. 

038  Pa.  St.  MO)  

Id  re  Marshall's  Estate. 
Appeal  of  Whitnet.. 
(Supreme  Court  ofPermaylvania.  Nov.  10, 1880. ) 
Testabibntart.  Tbusts — ^PowER  OF  Sale, 
Under  a  devise  in  trust  for  testator's  chil- 
dren, making  them  all   equal  at  21  years  of  age, 
with  authority  to  the  trustees  to   purchase   and 
sell   real    estate  as  they  deem  for  the  best  inter- 
est of  the  children,  and  to  hold   it   in   trust  for 
them,  or  give  it  to  them,  as  they  tbink  best,  the 
discretion  of  the  trustees  is  absolute,  and  the  ex- 
ercise of  the  power  of  sale  is  not  affected  by  the 
lapse  of  time,  or  the  fact  that  they  have  already 
sold  part  of  the  property   and  distributed  the 
proceeds. 

Appeal  from  orphans'  court,  Allegheny 
county;  W.  G.  Hawkins,  Judge. 

James  Marshall  died  September  29, 1869, 
leaving  a  will  providing:  '^ Fourth  I  be- 
queath to  my  executers  all  the  balance  of 
my  estate  real  personal  and  mixed  to 
have  and  to  bold  the  same  in  Trust  for 


the  use  and  beniflt  of  my  children  viz  Har- 
riet Watson,  James  Julia  and  Anna  Fran- 
cis making  them  all  equal  at  twenty-on» 
years  of  age  share  and  share  alike  And 
should  any  of  them  die  without  lawful 
Issue   tbelr  interest  shall  be  equally  dis- 

or  the  heirs  ot  my  deceased  children 

tributed  to  the  survivors  ^  by  investing  it 
tor  their  benefit  or  paying  to  them  the  pro- 
ceeds as  1  wish  them  the  Executers  to  be 
invested  with  full  power  to  give  or  with- 
hold as  they  think  best  for  the  Ibterest  of 
any  or  all  of  my  Children  and  for  the  pur- 
pose of  carrying  out  this  my  purpose  I 
hereby  authorise  my  executers  to  pur- 
chase and  sell  Real  Estate  at  publick  or  or 
private  sale  as  they  deem  for  the  best  in- 
terest of  my  children  and  to  hold  it  in 
trust  for  chem  or  give  it  to  them  as  they 
regard  their  best  interest"  The  executors 
and  trustees  appointed  under  the  will  were 
his  wife,  Matilda  Marshall,  his  son  James 
Marshall.  Jr.,  bis  son-in-law,  Mark  W. 
Watson,  and  his  brother  Thomas  M.  Mar- 
shall. On  September  29, 1888,  the  said  exec- 
utors and  trustees,  with  the  exception  of 
James  Marshall,  Jr.,  who  had  been  dis- 
charged, made  application  for  leave  to  sell 
all  the  real  estate  of  decedent  for  the  pur- 
pose of  equalization  and  final  distribution, 
alleging  that  the  youngest  of  said  children 
had  arrived  at  the  age  of  21  years;  that 
part  of  said  land  had  been  sold,  and  the 
proceeds  distributed;  that  said  James 
Marshall  had  mlsuppropiiated  part  of  the 
trust  funds  In  excess  of  bis  interest  in  the 
estate;  and  that  by  reason  thereof  the  real 
estate  should  be  sold  under  the  power  In 
the  will.  Georgel.  Whitney,  theassigneeof 
James  Marshall,  Jr.,  answered  the  petition 
of  the  trustees,  objectingto  the  sale  on  the 
ground  that  the  trust  had  determined,  and 
the  power  of  sale  no  longer  existed  in  the 
trustees,  and  denied  the  allegations  as  to 
misappropriation.  The  court  made  an 
order  of  sale  as  pra.ved  for,  and  pursuant 
thereto  a  piece  of  land  was  sold.  To  the 
confirmation  of  the  return  of  sale,  excep- 
tions were  filed  by  the  assignee  of  James 
Marshall,  Jr.,  to  the  effect  that  the  trust- 
ees were  not  Invested  with  a  power  of  sale 
for  tho  purpose  of  equalization  or  distri- 
bution ;  that  no  power  of  sale  now  exists 
in  said  trustees;  and. that  James  Mar- 
shall, Jr.,  bad  a  vested  interest  in  the 
lands  ot  the  estate,  that  bad  passed  to  his 
assignee.  From  a  decree  overruling  said 
exceptions,  and  confirming  the  report  of 
sale,  snld  (jeorge  I.  Whitney  appeals.  The 
opinion  ol  the  orphans'  court  (Hawkins, 
J.)  Is  as  follows: 

"The  only  question  involved  in  this  pro- 
ceeding is  whether  or  not  the  petltlonors 
were  invested  by  the  will  of  James  Mar- 
shall, deceased,  with  a  power  of  sale  of 
real  estate,  which  should  now  beexerclsed. 
Whatever  doubt  may  exist  as  to  tho 
scope  of  the  trust  created  by  this  testa- 
tor, the  language  used  by  him  leaves  no 
room  for  doubt  that  bis  intention  was  to 
invest  these  trustees  with  a  discretionary 
power  of  sale  of  his  real  estate,  and  this 
discretion  is  absolute.  The  will  contains 
no  limitation  ot  the  time  within  which 
sales  shall  be  made.  All  parties  Interest- 
ed have  recognized  the  continued  exlat> 
enceotthe  power,  and  its  repeated  exer^ 
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ciae  by  these  trnstees  from  the  time  of  the 
testa  tor'B  death  until  a  recent  date,  and 
the  condition  of  the  estate  is  now  such 
that  the  unsold  purtlou  of  tlie  real  estate 
must  be  converted  for  the  purpose  con- 
templated by  the  testator.  The  power  of 
sale  Tested  In  the  trusteiBB  ia  then  still  In 
existence,  and  its  exercise  Ues  wholly  in 
their  discretion.  It  has  neither  lapsed  by 
time  nor  been  exhausted.  It  may  be  con- 
ceded that  had  all  parties  interested  unit- 
ed In  a  division  of  the  land  as  such,  instead 
of  the  proceeds,  they  might,  under  a  well- 
established  principle  of  equity,  have  done 
so;  and  that  in  the  event  of  abase  of  their 
discretion  the  trustees  might  be  con- 
trolled ;  but  in  the  abRence  of  such  action 
the  discretion  ia  absolute,  and  needs  not 
the  aid  of  this  court.  The  present  pro- 
ceeding is.  In  the  circumstances,  simply 
advisory,  and  the  order  of  this  court  will 
be  made  in  that  view.  The  question  of 
distribntlon  does  not  now  arise,  except  so 
far  as  it  is  involved  in  the  question  of  the 
propriety  or  necessity  of  tiie  esereise  of 
the  power  of  sale  by  the  trustees.  The 
relative  rights  of  thn  parties  interested  in 
distribution  will  be  adjusted  when  the 
trustees'  account  of  the  proceeds  of  sales 
shall  be  audited. " 

Robert  Artbvrs  and  Thomas  D.  Chant- 
Jer,  for  appellant.  J.  H.  White,  for  appel- 
lees. D.  T.  Watson,  for  Mrs.  M.  W.  Wat- 
son and  trustees. 

Pkr  Ccriah.  The  opinion  of  the  learned 
president  of  the  orphans'  court  contains 
all  that  need  be  said  in  this  case.  Decree 
affirmed,  and  the  appeal  dismissed,  at 
the  costs  of  the  appellant. 


(1J8  pb.  St.  any        

xn  re  Giffin's  Estate. 
A.ppeal  of  Rankin  et  nx. 
{Supreme  Court  of  PernnByVoarOa.  Nov.  10, 1890. ) 
Wats — RuLB  IN  Bbellet's  Case. 
Under  a  devise  to  R.  for  life,  "at  her  de- 
cease the  same  to  go  to  her  children  and  theirde- 
scendants, "  her  children  take  under  1^  will  as 
porohasers,  and  not  as  her  heirs. 

Appeal  from  orphans'  court,  Allegheny 
county;  Ov£r,  Judge. 

The  statement,  opinion,  and  decree  of 
the  orphans'  court  (Otsb,  J.)  are  as  fol- 
lows: 

Statement:  "Margaret  Giffin,  de- 
ceased, by  her  last  will,  made  the  follow- 
ing devise:  'Sixth.  I  give  and  devise  un- 
to my  daughter  Mrs.  Louisa  Rankin,  dur- 
ing her  natural  lite-time,  all  that  part  uf 
the  farm,  aforementioned,  on  which  I  now 
reside,  in  Lower  St.  Clair  township,  lying 
and  being  on  the  eastern  side  of  the 
Brownsville  road,  •  •  »  containing 
thirty  acres  and  eighty-three  perches, 
more  or  less :  also  a  piece  purchased  from 
Oliver  H.  Ormsby,  •  »  •  containing 
two  acres  and  193.10  perches,  strict  meas- 
nremeut;  and  at  her  decease  the  same  to 
go  to  her  children  and  their  descendants, 
and.  If  she  should  die  without  leaving  any 
such,  the  same  to  revert  to  my  estate, 
and  be  equally  divided  betweeau  my  other 
children.'  On  the  5tb  of  December,  1884, 
Mrs.  Rankin,  the  devisee,  presented  a  peti- 


tion to  this  conrt  setting  forth  (inter  alta.) 
that  the  land  devised  to  her  was  subject 
to  contingent  remainders,  as  limited  in 
tbe  WUl  of  Mrs.  Giffln,  that  it  would  be 
for  tbe  best  interests  of  all  parties  that 
It  should  be  sold,  and  praying  thecourt  to 
decree  Its  sale  in  fee-simple;  and  on  the 
20th  of  December,  1884,  the  prayer  of  the 
petition  was  granted,  and  Graham  Scott 
was  appointed  trustee  to  make  the  sales. 
Sales  of  a  part  of  the  land  were  made,  and 
$3,000  purchase  money  received  by  the 
trustee.  On  the  5th  of  June,  1887,  be  was 
authorised  to,  and  did,  loan  to  Mrs.  Ran- 
kin this  purchase  money,  taking  as  securi- 
ty a  bond  and  mortgage  executed  by  her 
and  her  husband  on  other  real  estate  de- 
vised to  her  in  fee.  It  is  now  claimed  that 
Mrs.  Bankin  had  a  fee  In  the  devise,  and 
that  she  was  entitled  to  tbe  purchase 
iponey ;  and  tbe  purpose  of  this  petition 
is  to  procure  an  order  on  the  trustee  to 
satisfy  the  said  bond  and  mortgage. " 

Opinion:  "It  is  contended  by  petition- 
er's counsel  that  the  words 'children  and 
their  descendants,'  as  used  in  the  devise 
to  Mrs.  Kankin,  are  synonymous  with 
'heirs  of  the  body,' and  that  under  the 
rule  in  Shelley's  Case  tbe  devise  to  her  was 
in  fee-tail,  which  under  the  act  of  27th 
April,  1856,  was  enlarged  into  a  fee-simple. 
In  Keim's  Appeal,  125  Pa.  St.  487,  17  Atl. 
Rep.  463,  it  is  said  that  'primarily  and 
generally  the  word  "children"  lb  a  will  is 
a  word  of  purchase;  and  while  it  may  be 
used  to  signify  "heirs  or  heirs  of  the 
body,"  it  will  not  be  so  construed  unless 
the  testator  has  employed  other  words 
indicative  of  an  intention  to  use  it  as  a 
word  of  limitation.'  It  is  claimed  that 
the  words  '  and  their  descendants '  follow- 
ing the  word 'children'  In  the  devise  to 
Mrs.  Rankin  indicates  an  intention  to 
use  the  latter  as  a  word  of  limitation. 
The  cases  cited  to  support  this  position 
would  be  in  point  it  the  devise  had  been 
to  Mrs.  Rankin  for  life,  and  upon  her 
death  to  her  descendants.  The  devise, 
however,  is  to  her  for  life,  and  at  her  de- 
cease to  her  children,  and  tbeir  (not  her) 
descendants.  Tbe  limitation  being  to  the 
descendants  of  the  remainder-men  shows 
that  it  was  tbe  intention  of  the  testatrix 
that  Mrs.  Rankin's  children  should  become 
tbe  root  of  a  new  succession,  and  take 
under  the  will  as  purchasers,  and  not  as 
her  heirs.  The  rule  in  Shelley's  Case  does 
not  therefore  apply,  (Guthrie's  Appeal,  37 
Pa.  St.  13;)  and,  as  Mrs.  Rankin  is  only 
entitled  to  the  income  of  the  fund  for  llf3, 
her  petition  must  be  dismissed." 

Decree:  "And  now,  to- wit,  May  10,  A. 
D.  1890,  this  matter  came  on  to  be  beard 
upon  petition  of  Dr.  J.  S.  Bankin  and 
wife,  and  answers  thereto,  and  was  argued 
by  counsel,  and  upon  consideration  there- 
of It  is  ordered,  adjudged,  and  decreed  that 
the  petition  be  dismissed,  at  tbe  cost  of 
petitioners." 

Brace  &  Shields,  for  appellants.  W.  B. 
Neglej,  for  appellee. 

Per  Cdriam.  The  decree  Is  alflrmed  up- 
on the  opinion  of  the  learned  judge  of  the 
orphans'  court,  and  the  appeal  dismissed, 
at  the  costs  ol  the  appellants.  Decree 
affirmed. 


Digitized  by 


Google 


92 


ATLANTIC  EEPOBTER,  Vol.  22. 


(Fa. 


aS8  Pa.  St  322) 

In  re  Powell's  ^statb^ 

Appeal  ol  DiTTMOB. 

(SupremeCowrtcfPenntylvanUi.  Nov.  10, 1890.) 

Wills— CoNBTBCOTiON— Lapsed  Lboaoibs. 

1.  A  will,  after  making  certain  speciflo  be- 
qaesta,  directed  testator's  executors  to  sell  so 
much  of  his  baDk-stook  as  might  be  neoessaiy 
to  pay  them,  and  bequeathed  all  of  testator's  un- 
sold stock.  Held  tliat,  where  one  of  the  speciflo 
bequests  lapsed,  it  fell  into  the  residue. 

2.  Where  specific  bequests  to  testator's) 
daughter  and  sisters  amount  to  $5,000,  a  subse- 
quent direction  to  the  executors  to  sell  so  much 
stock  as  may  be  necessary  "for  the  payment  of 
the  above  funeral  expenses,  and  CS,000  to  my 
daughter  and  sisters, "  is  not  an  additional  bo- 
quest  to  the  daughter  and  sisters. 

App<>al  from  orphans'  court,  Allegheny 
coanty;  OVKB,  Judge. 

Accounting  of  J.  K.  Melbom  and  J. 
Boyd  Duff,  executors  of  the  will  of  John  T. 
Powell,  deceased.  Anna  A.  DIttmor  ap- 
peals from  the  decree.  The  will  ol  John 
T.  Powell,  the  decedent,  contained,  inter 
alia,  the  following  provisions:  "Item:  I 
give,  devise,  and  bequeath  to  my  beloved 
daughter,  Mrs.  Anna  A.  DIttmor,  three 
thousand  dollars.  I  give,  devise,  and  be- 
queath to  each  of  my  sisters  (Mrs.  Anna 
Evans  and  Mrs.  Hannah  Davis)  one 
thousand  dollars.  For  the  payment  of 
the  above  Inneral  expenses  and  Ave  thou- 
sand dollars  to  my  daughter  and  sisters,  I 
devise  my  executors  tu  sell  a  sufBclent 
number  of  my  shares  of  stock  in  the  Penn- 
sylvania Insurance  Company,  or  of  my 
stock  In  bank,  and  to  pay  the  saAie  with- 
in nine  months  after  the  decease.  •  •  • 
When  Henry  Powell  is  30  years  of  age,  I 
give,  devise,  and  bequeath  to  him  all  of 
my  unsold  stocks,  (Insurance  and  bank.) 
Then  I  desire  that  my  real  estate  shall  be 
divided  or  sold,  and  the  money  divided 
equally  between  my  daugbtei  Anna  A. 
DIttmor  and  my  Krandson  Henry  Powell. 
In- case  of  the  death  of  either  my  daugh- 
ter, Anna  A.,  or  grandson  Henry,  childless, 
before  they  are  In  actual  possession  of 
their  Intended  share,  then  I  desire  that 
her  or  his  share  (so  dying  without  heir  or 
heirs)  shall  eo  to  my  brother  and  sisters, 
to  be  equally  divided.  Further,  It  Is  my 
will  that.  In  case  my  brother  or  sisters  die 
before  they  get  possession  of  such  share, 
then  I  desire  that  his  or  her  share  so  In- 
tended shall  be  given  to  the  American 
Bible  Society."  It  Is  claimed  by  Mrs. 
Anna  A.  DIttmor,  who  excepts  to  the  de- 
cree, (1)  that,  in  addition  to  the  legacy  of 
three  thousand  dollars,  she  is  entitled  to 
one-fourth  of  f5,000  under  this  clause  of 
the  will;  "For  the  payment  of  the  above 
funeral  expenses,  and  five  thousand  dol- 
lars to  my  daughter  and  sisters,  X  desire 
my  executors  to  sell  a  sufficient  number  at 
my  shares  of  stock  in  the  Pennsylvania 
Insurance  Company,"  — ^the  testator  hav- 
ing at  the  time  the  will  was  executed  threb 
sistera  living:  (2)  that  she  is  entitled,  as 
next  of  kin  to  the  testator,  to  the  legacy 
of  f1,000  given  to  Mrs.  Evans,  who  died 
without  Issue  before  the  testator,  Harry 
Powell,  the  grandson,  being  illegitimate; 
and  (3)  it  Is  claimed  by  the  American  Bible 
Society  that  it,  as  residoafy  legatee,  la  en- 
titled to  this  legacy. 
.  Following  is  the  apiaiaa  of  Ovn,  A  J.: 


**  (1)  The  testator,  after  providing  for  the 
payments  of  his  funeral  expenses,  and  glv. 
ing  a  legacy  of  three  thousand  dollars  to 
his  daughter,  Mrs.  DIttmor,  and  of  one 
thousand  to  each  of  his  two  sisters,  di- 
rected that  'for  the  payment  of  th&  above 
funeral  expenses,  and  five  thousand  dol- 
lars to  my  daughter  and  sisters,'  that  cer- 
tain  stocks  should  be  sold  these  legacies 
amounted  to  five  thousand  dollars;  and 
h  Is  evident  by  this  clause  be  merely  di- 
rected out  of  what  portion  of  his  estate 
they  shoDld  be  paid,  and  did  not  Intend 
to  give  any  additional  legacies.  (2)  "The 
legacy  given  to  Mrs.  Evans  lapsed  by 
reason  of  the  death  without  leaving  chil- 
Iren  before  the  testator.  It  and  the  other 
were  demonstrative  legac,le8,  and  payable 
primarily  out  of  certain  stocks,  and  the 
testator  left  sufficient  to  pay  them.  In  a 
subsequent  part  of  the  will  he  gives  all 
these  stocks  which  are  unsold  to  Heliry 
Powell  when  be  arrives  at  the  age  of 
thirty.  It  was  only  necessary  and  the 
executors  only  bad  authority  to  sell 
enough  to  pay  the  legacies  which  bad  not 
lapsed.  The  balance  remains  unsold,  and 
clearly,  under  the  will,  the  title  to  them 
unsold  vest  in  Henry  Powell  when  he  ar- 
rives at  the  age  of  thirty ;  In  the  mean- 
time it  vests  in  the  executors.  (3)  The 
American  Bible  Society  cannot  take  as 
residunry  legatee  unless  Mrs.  DIttmor  or 
Harry  Powell  die  childless  before  he  ar- 
rives at  the  age  of  thirty  without  leaving 
to  survive  them  the  testator's  brother 
and  sisters.  The  exceptions  to  this  decree 
mast  therefore  bn  dismissed." 

Following  are  the  specifications  of  er- 
ror* "The  court  erred  in  Its  opinion  in 
paragraph  1  In  saying  that  the  testator, 
after  providing  for  the  payment  of  his 
funeral  expenses  and  giving  a  legacy  of 
three  thousand  dollars  to  his  daughter 
Mrs.  Anna  A.  DIttmor,  and  of  one  thou 
sand  to  each  of  his  two  sisters,  directeo 
that  for  the  payment  of  the  above  funeral 
expenses,  and  five  thousand  dollars  to  my 
daughter  and  sisters,  that  certain  stoclc* 
should  be  sold.  These  legacies  amounted 
to  five  thousand  dollars,  and  it  Is  evident 
by  this  clause  he  merely  directed  out  of 
what  portion  of  bis  estate  they  should  be 
paid,  and  did  not  intend  to  give  any  ad 
ditional  legacies.  (2)  The  court  erred  in 
Its  opinion  In  paragraph  2d,  vie. :  'The 
legacy  to  Mrs.  Evans  lapsed  by  reason  of 
her  death  without  leaving  children  before 
the  testator.  It  and  the  other  were  de- 
monstrative legacies,  and  payable  pri- 
marily out  of  certain  stocks,  and  the  tes- 
tator left  sufficient  to  pay  them.  In  a  sub- 
sequent part  of  the  will  he  gave  all  stocks 
which  were  unsold  to  Harry  Powell 
when  he  arrived  at  the  age  of  thirty.  It 
was  only  necessary  and  the  executors 
only  had  authority  to  sell  enough  to  pay 
the  legacies  which  had  not  lapsed.  Thebal- 
ance  remains  unsold,  and  clearly,  under 
the  will,  the  title  to  them  unsold  vest  in 
Harry  Powell  when  he  arrives  at  the  age 
oi;  thirty;  In  the  meantlnfe  it  vests  in  the 
executors.'  (3)  The  court  erred  in  the  3d 
parasranh  of  Its  opinion,  via:  'The  Amer- 
ican Bible  Societycannot  take  a  resldnary 
legacy  unless  Mrs.  DIttmor  or  Henry 
Powell  die  childless  before  be  arrives  at 
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the  age  of  tblrty  without  leavinf^  to  saiv 
vire  them  the  testator's  brother  and  sis- 
ters. The  exceptions  to  this  decree  most 
therefore  be  discharged^  (4)  The  court 
erred  tn  not  anstaialng'  exceptions  No.  1, 
as  follows:  'The  failare,  as  appears  by 
said  account,  to  pay  over  to  Anna  A. 
Dittmor  91,000  devised  to  Anna  Evans, 
who  died  previons  to  the  death  of  tne 
testator,  thereby  caaslng  the  legacy  to 
lapse  and  revert  to  the  estate,  there  being 
no  residnary  clause  In  the  will,  and  Anna 
A.  Dlttmor  being  the  only  child  of  said 
Jobs  T.  Powell,  deceased,  living,  and  the 
only  heir  to  said  estate  under  the  inter- 
state law.'  (61  The  court  erred  In  not 
sostalning  the  second  exception  presented 
to  the  court  below.  No.  2,  viz. :  'The  fall- 
are,  as  appears  by  said  account,  to  pay  to 
Anna  A.  Dlttmor  the  one-fourth  part  of 
$5,000  devised  to  Anna  A.  Dlttmor  and  the 
testator's  sisters,  there  being  three  sisters, 
vix.,  $1,^0,  which  would  have  gone  to 
Anna  Kvans  if  she  had  been  living,  but 
who  having  died  previous  to  the  testator, 
lapses  and  reverts  to  the  estate  of  the 
testator;  there  being  no  residuary  clause 
in  the  will,  and  Anna  A.  Dlttmor  being  the 
only  child  and  heir,  she  would  be  entitled 
to  said  legacy  as  heir  to  said  estate.'  (0) 
"The  court  erred  in  not  sustaining  excep- 
tions 8  in  the  court  below,  viz. :  'The  fail- 
ure, as  appears  b,v  said  account  by  the 
execators,  to  pay  to  Anna  A.  Dlttmor  her 
proportionate  share  of  the  five  thousand 
dollars  devised  to  her  and  the  sisters  of 
said  testators,  viz.,  fl,2S0,  or  the  one- 
fourth  part  thereof;  there  being  three  sis- 
ters and  a  daughter  mentioned  in  said 
devise.'" 

John  R.  Large,  for  appellant.  J.  Boyd 
Dntt,  for  appellee. 

Per  Cokiam.  The  first  three  assign- 
ments allege  errors  in  the  opinion  of  the 
learned  Judge  of  the  orphans'  court.  The 
opinion  of  the  orphans'  court,  even  if  er- 
roneous, is  of  little  consequence  if  the  de- 
cree is  right.  We  do  not  reverse  a  correct 
decree  because  of  a  wrong  reason.  Hence 
it  is  always  safer  to  assign  error  to  the 
decree  of  that  court,  rather  than  to  its 
opinion.  The  last  three  assignments, 
however,  are  Rpeciflc,  and  raise  all  the 
questions  of  importance  in  the  case.  A 
careful  examination  of  them  falld  to  satis- 
fy us  that  the  orphans'  court  committed 
error,  either  in  its  decree  or  the  reasons 
given  therefor.  The  testator  by  his  will 
gives  f3,000  to  his  daughter,  the  appel- 
lant. He  then  gives  fl.OOO  to  each  of  his 
Bisters,  Anna  Evans  and  Hannah  Davis. 
To  provide  for  the  payment  of  the  forego- 
ing $5,000,  and  the  funeral  expenses,  he 
authorises  bis  executor  to  sell  so  much  of 
his  bank  or  other  stocks  as  may  be  neces- 
sary. Anna  Evans  died  before  the  testa- 
tor, and  the  legacy  to  her  lapsed.  The  ap- 
pellant claims  this  legacy  as  heir  at  law, 
upon  the  ground  that  there  is  no  residu- 
ary clause  in  the  will.  In  this  she  Is  clear, 
ly  mistaken.  This $1,000  falls  into  the  res- 
idue. This  disposes  of  the  fourth  assign- 
ment. The  fifth  and  sixth  are  based  upon 
an  entire  misapprehension  of  the  language 
of  the  will.  There  was  no  sum  ot  $5,000 
given  to  the  appellant  and  to  the  testa- 


tor's sisters.  In  addition  to  the  bequests  to 
them  above  specified.  The  appellant  has 
confonnded  the  direction  to  sell  stocks  to 
pay  these  legacies  with  the  gift  of  an  addi- 
tional $5,000.  Decreeafllrmed, and  the  ap- 
peal dismissed,  at  the  costs  of  the  appel- 
lant. 


(138  Pa.  SL  356) 
Stbadb  V.  City  of  Pittsboroh  et  al. 
(Supreme  Court  of  PmnsyVocmia.  Nov.  10, 1890.) 

Municipal  Corporations  —  Salb  of  Fbopbbtt— 
coxstitdtionai.  law. 

1.  A«t  Pa.  June  14,  1887,  "An  act  in  relation 
to  the  government  of  cities  of  the  second  class, " 
does  not  violate  Const.  Pa.  art.  8,  i  7,  prohibit- 
ing local  legislation,  thoagh  the  mode  there  pre- 
scribed for  the  purchase  and  sale  of  property 
held  for  the  poor  of  cities  of  the  second  class 
differs  from  the  provisions  of  the  general  law. 
(Act  Pa.  April  25,  18S7J  relative  to  the  sale  and 
purchase  of^property  ana  the  care  of  the  poor. 

2.  Under  Act  Pa.  1887,  J  13,  (P.  L.  895,)  giv- 
ing councils  of  cities  of  the  second  class  fall 
power  to  provide  by  ordinance  for  the  sale  of 
property  held  for  the  use  of  the  poor,  where  an 
ordinance  has  been  passed,  and  been  approved 
by  the  mayor,  directing  a  sale,  prescribing  the 
terms  and  conditions  of  sale,  and  the  duties  of 
the  city  officers  in  tbe  premises,  and  providing 
Anally  for  the  approval  and  acceptance  of  the 
bid  by  the  city  councils,  tbe  resoiation  of  the 
councils  approving  and  acoepting  a  bid  Is  not 
such  "legislative  action"  as  under,  the  statute 
requires  the  approval  of  the  mayor. 

Appeal  from  court  of  common  pleas,  Al- 
legheny county. 

Charles  L.  Straub,  the  plaintiff,  la  a 
resident  citizen  and  t^ax-payer  of  tbe 
city  of  Pittsburgh,  and  has  filed  the  bill 
in  this  case,  tor  himself  and  others  who 
may  wish  to  be  made  parties  plaintiff 
in  It,  for  the  purpose  of  restraining  the 
dty  of  Pittsburgh  and  Its  officers  from 
selling  and  disposing  of  a  certain  tract  of 
land,  and  tbe  buildings  thereon.  In  Mifflin 
township,  ot  this  county,  occupied  and 
used  as  n  poor  house  and  farm,  on  the 
ground  that  it  is  not  tbe  property  of  the 
city  of  Pittsburgh,  but  of  the  corporation 
the  guardians  for  the  relief  and  employ- 
ment of  the  poor  ottbe  city  of  Pittsburgh, 
and  that  it  holds  the  legal  title  to  it  as 
tbe  representative,  not  of  the  corpora- 
tion the  city  of  Pittsburgh,  but  of  the  in- 
habitants and  citizens  of  tbe  poor-district 
ot  tbe  city  of  Pittsburgh,  and  on  the 
ground  that  the  corporation  the  city  ot 
Pittsburgh  has  no  power  or  authority  to 
sell  or  dispose  of  it ;  also  on  the  ground 
that  it  cannot  be  sold  or  disposed  of  by 
the  guardians  for  tbe  relief  and  employ- 
meotof  the  poor  of  tbe  city  of  Pittsburgh, 
or  by  the  city  of  Pittsburgh,  except  under 
the  supervision  and  direction  ot  the  court 
of  common  pleas,  as  provided  by  the  act 
of  April  25, 1887,  entitled  "  An  act  to  an- 
thorlze  the  courts  of  common  pleas  to  de- 
cree the  sale  ot  real  estate  held  for  poor 
purposes  in  the  several  counties,  bor- 
oughs, townships,  and  poor-districts  in 
this  commonwealth,  and  the  reinvestment 
of  the  proceeds  tbemot,''the  provisions 
of  which  have  not  been  complied  with. 
In  accordance  with  an  ordinance  ot  the 
city,  bids  for  the  property  were  received, 
and  Milton  I.  Baird,  being  the  highest 
bidder,  was  declared  the  purchaser,  and 
k  contract  made  with  him,  which  was  ap* 
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proved  by  the  dty  connclls.  The  contract 
was  then  assigned  by  Balrd  to  def^idant 
Carnegie,  Pbipp  Sc  Co.,  Limited.  The  Act 
of  June  14,18«7,  (P.  L.  395,)  entitled  "An 
act  In  relation  to  the  Kovernment  of  cities 
of  the  second  class, "  provides,  that  all  ex- 
ecutive powers  and  duties  ol  the  several 
officers  of  the  city  shall  be  assigned  to  the 
appropriate  department  provided  for, 
and,  when  so  assigned,  all  existing  de- 
partments shall  be  abolished,  and  creates 
three  deparments,  one  of  which  is  a  de- 
partment of  charities;  authorizes  councils 
to  provide  by  ordinance  for  the  relief  and 
cmploymentof  the  poor,  and  for  that  pur- 
pose grants  them  power  to  sell  and  pur- 
chase real  estate, and  make  each  improve- 
ments as  may  be  deemed  necessary  for  the 
proper  care  and  maintenance  of  the  poor; 
directs  that  the  care,  management,  ad- 
ministration, and  supervision  of  the  char- 
ities, almshouses,  and  hospitals  shall  be 
confided  to  the  department  of  charities. 
The  court  denied  the  relief  prayed  for  by 
plaintiff,  and  decreed  that,  on  compliance 
with  the  conditions  of  the  contract  of 
sale,  the  city  should  deed  the  property  to 
Carnegie,  Pliipps  &  Co.,  Limited.  Plain- 
tiff appeals.  The  opinion  of  the  court  be- 
low is  as  follows : 

"The  parties  by  writing  filed  have 
agreed  that  the  court  shall  pass  upon  the 
whole  case  made  by  the  pleadings  and 
affidavits  without  a  master's  interven 
tiun,  and  enter  a  final  decree.  There  are 
I'eally  no  tacts  in  dispute.  The  allegations 
of  fact  contained  in  the  bill  are  admitted 
by  the  answers,  except  that  of  collusion 
between  the  parties  proposing  to  pur- 
chase, and  that  is  squarely  denied  bv  the 
answers,  and  complainant's  counsel  aban- 
don that  allegation.  The  proceedings  in 
relation  to  the  opening  of  the  proposals, 
as  set  forth  in  the  complaint,  were  in 
strict  accordance  with  the  pi-evious  ordi- 
nance of  councils  directing  the  advertise- 
ment for  proposals  to  purchase.  The 
Pittsburgh  city  poor-farm,  situate  In 
Mifflin  township,  Allegheny  county,  with 
all  the  Improvements  thereon,  was  wholly 
paid  for  by  the  sale  of  property  btiongiug 
to  the  city,  and  by  taxes  levied  on  the  en- 
tire city  therefor.  At  the  14th  June,  1887, 
the  legal  title  to  this  property  was  in  the 
board  of  guardians  of  the  poor  of  the  city 
of  Pittsburgh.  This  board  was  elected 
by  the  city  councils,  and  performed  the 
monlcipal  functions  of  caring  for  the  poor 
of  the  city.  The  board  was  but  a  trustee 
of  the  title,  with  no  interest  otherwise  in 
the  property.  It  was  in  no  sense  a  pri- 
vate corporation.  By  act  of  22d  March, 
1877,  It  was  declared  to  be  a  department  of 
the  city  government.  It  was  so  without 
such  a  legislative  declaration.  By  act  of 
25th  May,  1887,  (P.  L. 263,)  this  board  was 
authorized  to  sell  the  poor-farm  with  con- 
sent of  councils,  and  from  the  proceeds 
purchase  other  lands  in  Allegheny  county, 
and  er«!ct  buildings  thereon,  and  pay  the 
balance  into  the  city  treasury.  By  virtue 
pf  the  act  of  14th  June,  1887,  (P.  L.  395,)  re- 
lating to  cities  of  the  second  class,  (/.  e., 
Pittsburgh,)  'The  powers  and  duties  of 
the  board  of  guardians  of  the  poor  were 
taken  and  transferred  to  the  city  councils 
and  tothedepartment  of  public  charities.' 


Assaming  for  the  present  the  acts  to  be 
constitutional,  and  as  we  interpret  them, 
upon  the  reorganlxatioa  of  the  city  gov- 
ernment under  the  act  of  14tb  June,  1887, 
all  the  powers  and  duties  of  the  board  of 
guardians  were  ended,  unless  It  was  the 
duty  of  executing  a  formal  conveyance  of 
the  property  In  question  to  the  city,  their 
cestui  que  trust.  They  were  the  mere 
naked  trustees,  and,  while  it  may  have 
been  their  duty  to  convey  the  legal  title, 
such  conveyance  was  not  necessary  to  the 
ownership  of  the  city.  After  the  term  of 
office  of  all  the  members  of  the  board  who 
were  in  office  at  14th  June,  1887,  had  ex- 
pired, and  when  the  ordinance  took  eHect, 
Ist  February,  1888,  the  said  board  of 
guardians  of  the  poor  did  execute  and  de- 
liver to  the  city  of  Pittpburgh  a  deed  con- 
veying to  said  city  all  the  interest  and 
title  of  said  board  to  the  property  in  ques- 
tion, to-wit,  on  July  24,  1890.  No  other 
members  of  said  board  had  been  elected 
after  14th  June,  1887.  In  our  opinion,  the 
city  had  the  title  to  said  property,  with 
the  right  to  convey  it  In  accordance  with 
law,  and  no  such  power  exists  in  the  late 
or  any  future  hoard  of  guardians.  The 
12th  section  of  the  act  of  14th  June,  1887, 
provides  that 'the  councils  of  said  cities 
shall  have  full  power  and  authority  to 
provide  by  ordinance  for  the  relief  and  em- 
ployment of  the  poor  of  said  cities,  and  for 
that  purpose  shaJl  have  power  and  au- 
thority to  sell  and  purchase  real  estate 
and  improvements,  and  erect  such  im- 
provements as  may  be  deemed  necessary 
for  the  proper  care  and  maintenance  of 
said  poor.'  This  power  is,  of  course,  to 
be  exercised  in  accordance  with  the  law 
in  relation  thereto,  whatever  that  may 
be.  In  this  case  certainly  an  ordinance  of 
councils  duly  passed  is  necessary.  Such 
an  ordinance,  directing  the  sale  of  the 
vtiffiin  township  poor-farm,  belonging  to 
<.he  city,  was  duly  passed  and  formally, 
approved  by  the  mayor,  as  set  forth  in 
the  answer  of  the  city  of  Pittsburgh.  It 
enacted  that  all  the  property  known  as 
the  'City  Farm,'  the  land  in  quentlon, 
should  be  sold  and  conveyed,  and  pre- 
scribed the  terms  and  conditions  of  the 
sale,  and  prescribed  the  duties  of  the  city 
officers  in  the  premises,  providing  finally 
for  the  approval  and  acceptance  of  the  bid 
by  the  city  councils,  which  has  b^en  given 
by  joint  resolution.  This  joint  resolution 
has  not  been  laid  before  the  mayor  for  his 
approval.  We  are  of  the  opinion  that 
this  Joint  resolution  was  not  such  '  legis- 
lative action '  as  undei  the  statutes  re- 
quired the  approval  of  the  mayor.  He 
had  already  approved  the  ordinance  di- 
recting the  sale  of  this  specific  property, 
and  the  terms  and  conditions  of  the  sale, 
— everything  except  the  mere  price  was 
fixed.  It  differs  materially  from  the  case 
of  Fuller  v.  City  of  Scranton,  (Pa.)  4  Atl. 
Kep.  467,  and  differs  essentially  from  the 
case  in  relation  to  the  purchase  of  a  poor- 
farm  argued  with  this  case. 

"  If,  then,  the  various  acts  of  assembly 
cited  in  relation  to  cities  of  the  second 
class  be  constitutional  and  valid,  we  see 
no  good  oblection  to  the  validity  of  the 
proceedings,  unless  a  decree  of  court  was 
necessary.    By  aut  of  assembly  approved 
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asth  April,  1887,  (P.  L.  75,)  It  la  enacted 
that '  the  courts  of  common  pleau  of  the 
several  counties  shall  have  ]ariBdictlon 
and  are  hereby  aotborlzed  to  decree  apub- 
llc  or  private  sale  ol  any  poor-houae  prop- 
erty or  real  estate  held  tor  the  reliel  and 
employment  ot  the  pour  in  any  county, 
city,  borough,  township,  or  poor-district, 
at  such  times  and  In  such  parts  or  parcels, 
and  upon  sncta  terms,  as,  in  the  opinion  of 
any  sucb  court,  may  be  considered  advan- 
tageous.' The  second  section  provides  tor 
the  petition  ot  the  overseers,  directors,  or 
managers,  and  that  the  sale  shall  only  be 
ordered  '  after  a  full  and  careful  investiga- 
tion by  the  court,'  and  provides  for  the 
investment  ot  the  proceeds  by  direction  ot 
the  court.  The  third  section  of  the  act 
contains  a  geperal  repealing  clause  ot  all 
acts  inconsistent  herewith.  Does  this  act 
become  a  part  of  the  law  governing  the 
sale  and  purchase  of  property  for  poor 
purposafi  belonging  to  the  city  of  Pitts- 
burgh, 1.  e.,  cities  of  the  second  class? 
This  and  the  qnetitions  ot  the  constitu- 
tionality of  the  acts  of  25th  May,  1887, 
and  14tb  Jane,  1887,  in  our  opinion  raise 
the  only  doubtful  questions  in  the  case. 
Coansel  for  defendants  have  argued  very 
forcibly  and  Ingenlouiily  that  special  and 
local  legislation  In  regard  to  'poor-dis- 
tricts '  is  not  forbidden  in  the  constitu- 
tion, audin  this  they  are  supported  by  a 
suggestion  or  dictum  in  the  opinion  ot  the 
supreme  court  in  the  recent  case  of  Over- 
seers ot  Jenks  Tp.  v.  Commissioners  of 
Sheffield  Tp.,  19  Atl.  Bep.  1004.  With  great 
respect  tor  the  learned  Judge  malting  the 
suggestion,  (wbu  was  a  distinguished 
member  of  the  constitutional  convention,) 
we  cannot  agree  with  this  view  until  It 
shall  be  so  decided  by  him  or  by  the  su- 
preme court.  It  is  true  that  the  seventh 
section  ot  the  third  article  of  the  constitu- 
tion does  not  in  the  precise  words  pro- 
hibit local  legislation  for  *  poor-districts,' 
as  it  does  for  school-districts,  and  for  this 
very  good  reason :  The  care  of  the  poor 
bad  always  been  considered  a  municipal 
function,  and '  affairs  ot  connties,  cities, 
townships,  wards,  and  boroughs,'  for' 
which  local  laws  are  prohibited  in  the  sec- 
ond paragraph  of  section  7;  while  the  uni- 
form rule  bad  been  to  treat  schools  and 
Bcbool-districtsas  something  separateand 
Independent  ot  the  ordinary  municipal 
governments.  The  same  reason  will  ap- 
ply to  other  articles  In  the  constitution, 
where  'schuol-dlstrlcts'  are  mentioned 
and  'poor-districts'  are  nut  named.  In 
article  9,  §§  S,  10,  on  taxation  and  finance, 
Bcbool-distrlcts  are  named,  but  poor  dis- 
tricts are  not.  Certainly  these  sections 
were  Intended  to  include  all  offlcern,  bod- 
ies, or  departments  that  could  involve  a 
community  in  debt,  or  who  managed  the 
affairs  ot  such  community.  It  was  no 
more  necessary  to  specify  poor-districts 
than  to  have  specified  police-districts  or 
mad-dlstrlcts,  or  to  specify  township  au- 
ditors. The  seventh  section  of  article 
third  prohibits  local  legislation 'creating 
offices,  or  prescribing  the  powers  and 
duties  ot  officers,  in  counties,  cities,  bor- 
oughs, townships,  election,  or  school  dis- 
tricts.' Can  there  be  any  doubt  that  the 
old  board  of  guardians,  or  the  new  offi- 


cers provided  for  the  care  of  the  poor  in 
cities  of  the  second  class,  are  city  officers? 
The  last  paragraph  of  this  section  (7)  pro- 
hibits the  passing  of  any  law  '  granting 
powers  or  privileges  In  any  case  where  the 
granting  of  such  powers  and  privileges 
shall  have  been  provided  for  by  general 
law,  nor  where  the  courts  have  Jurisdic- 
tion to  g^ant  the  same  or  give  the  relief 
asked  for.'  It  seems  to  us  that  the  act  of 
2Sth  April,  1887,  is  a  general  law  provid- 
ing for  the  sale  and  purchase  of  property 
and  for  the  care  ot  the  poor.  These  acts 
In  relation  to  the  care  ot  the  poor,  and  the 
property  held  tor  the  care  of  the  poor,  in 
cities  of  the  second  class,  can  only  be  sus- 
tained, and  as  Independent  ot  the  general 
law,  on  the  ground  of  the  legislative  pow- 
er to  clasBlfy  cities.  That  this  power  ex- 
ists Is  not  an  open  question ;  to  what  ex- 
tent is  a  difficult  and  doubtful  question. 
In  the  Important  case  ot  Howard  et  al.  v. 
City  of  Pittsburgh  et  al.,  that  came  before 
us  within  a  year,  and  was  very  ably  ar- 
gued on  both  sides,  we  gave  our  reasons 
tor  sustaining  as  valid  the  act  ot  14tb 
June,  1887,  as  against  objections  to  the 
title,  and  to  the  main  provisions  of  the 
act;  the  main  objections  raised  being  sub- 
stantially the  same  as  in  the  case  now  be- 
fore us. .  We  do  not  deem  it  necessary  to 
repeat  these  reasons,  bot  refer  to  them  as 
our  reasons  for  bolding  the  acts  In  rela- 
tion to  the  poor  affairs  of  the  cities  of  the 
second  class  to  be  constitutional.  Nor, 
antil  reversed  by  the  supreme  court,  do 
we  feel  inclined  to  change  our  views.  The 
case  of  Kiigore  v.  Magee,  85  Pa.  St.  401, 
still  stands  undoubted  and  approved  by 
the  supreme  court  as  the  law  for  Pitts- 
burgh. The  recent  decision  ot  the  supreme 
court,  and  the  discussion  therein  ot  these 
questions,  in  the  case  of  Shaaber  v.  City  ot 
Reading,  19  Atl.  Rep.  419,  seems  to  us  also 
to  be  in  the  line  sustaining  the  constitu- 
tionality ot  this  legislation.  We  therefore 
refuse  to  grant  the  decree  prayed  tor. " 

W.  W.  Thomson,  tor  appellant.  W.  C. 
Moreland,  City.  Atty.,  for  appellee  city  of 
Pittsburgh.  Knox  &  Reed,  for  appellee 
Carnegie,  Fhlpps  &  Co.,  Limited.  D.  T. 
Watson,  tor  appellee  Baird. 

Per  CufiiAM.  The  decree  ot  the  court 
below  Is  affirmed,  and  the  appeal  dis- 
missed, at  the  costs  of  the  appellant. 


{138  Fa.  St  168) 

Wallacb  et  ux.  ▼.  New  Castle  North- 
ern Bt.  Co.  et  al. 

{Stvpreme  Court  cfPenntyVoania.    Nov.  8, 1890.) 

Bminbnt  Domain— Compbnsation—Bkoubitt. 
Const.  Fa.  art.  1,  i  10,  provides  that  pri- 
vate property  shall  not  be  taken  for  pabllo  use 
vrithout  authority  of  law,  and  without  Just  com- 
pensation being  first  "made  or  secured:"  and  ar- 
ticle 16,  I  8,  provides  that  corporations  shall 
make  ]ust  compensation  tor  property  taken, 
"which  compensation  sliall  be  paid  or  seouied'* 
before  such  taking.  Act  Pa.  April  0,  1856,  i  8L 
provides  that  the  company  must  give  a  bond 
"with  at  least  two  sufficient  sureties, "  and  that, 
"if  the  bond  and  sureties  are  approved"  by  the 
court,  the  bond  shall  be  filed  in  the  court  for  the 
benefit  ot  those  Interested.  Held,  that  on  ap- 
proval by  the  court  of  a  bond  filed  by  a  railroad 
company  for  the  payment  of  damages,  on  seek- 
ing to  take  private  property  In  the  constructioo 
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of  ita  road,  the  right  of  the  company  to  take  the 
nroperty  became  absolute,  and  'it  is  immaterial 
that  the  bond  vas  then  or  afterwards  became 
worthless. 

Appeal  from   court  of  common   pleas, 
Lawrence  county ;  J.McMicrabl,  Judge. 

Bill  by  George  Wallace  and  Nancy  Isabel 
Wallace,  his  wife,  against  the  New  Castle 
Northern  Railway  Company  and  the  New 
Castle  ic  Shenango  Valley  Railroad  Com- 
pany. The  bUl  as  filed  against  the  New 
-Castle  ~  Northern  Railway  Company  al- 
leged that  said  company  is  a  railroad  oor- 
X>oration,  under  the  general  railroad  law 
of  Pennsylvania,  having  its  principal  office 
In  New  Castle,  Lawrence  oounty,  author- 
ized to  construct  a  railroad  from  New 
Castle  to  West  Middlesex,  in  Merrer  coun- 
ty, and  that  It  bad  partially  graded  its 
way  along  Its  route.  That  desiring  to  en- 
ter upon  land  ul  plaintiff  Nancy  Isabel, 
and  the  parties  being  unable  to  agree 
upon  the  damages,  the  company  had  ten- 
dered her  a  bond  with  sureties,  which  she 
declined,  whereupon  the  company  applied 
to  the  court  for  its  approval,  and  against 
her  objections  the  court  approved  it  and 
ordered  It  filed.  Then  the  company  en- 
tered on  the  land,  and  partly  construct- 
ed its  road-bed  across  the  same.  That 
plaintiffs  proceeded  in  same  court  for  as- 
sessment of  the  damages,  reuniting  in  re- 
port ol  viewers,  filed  May  26,  1884,  for 
93,000,  from  which  the  company  appealed; 
the  appeal  still  pending.  That  the  com- 
pany and  the  sureties  were  at  the  time  of 
said  approval  totally  insolvent,  and  con- 
tinued so  to  filing  of  the  bill ;  and  shortly 
after  the  approval  each  of  them  became 
notoriously  Insolvent,  and  still  so  re- 
mains; it  then  becoming  evident  thatnel- 
tber  was  solvent  at  approval  of  bond,  but 
each  were  then  and  are  now  Indebted  vast- 
ly more  than  their  property  and  assets. 
That  the  railroad  so  partially  constructed 
had  been  deci-eed  to  be  sold,  and  the  com- 
pany and  its  creditors  claimed  that  by 
the  approval  ol  said  bond  the  company 
took  and  have  an  absolute  rlslit  to  enter 
upon,  take,  and  have  the  right  of  way 
across  said  land  without  compensation  or 
security  other  than  the  worthless  bund 
tiforesald.  The  bill  prayed  a  decree  that 
the  approval  was  procured  by  fraud,  and 
that  the  bond  and  its  approval  is  without 
etfect  to  give  any  right  to  the  company ; 
and  that  the  company  be  restrained  from 
further  entry  on  said  land  until  compensa- 
tion Is  paid  or  secured;  and  for  other  and 
further  relief.  The  amended  bill  set  forth 
that,  since  filing  the  bill,  all  the  rights  and 
franchises  of  said  company  had  been  sold, 
by  Judicial  sale,  and  purchased  by  George 
W.  Johnson  for  himself  and  associates, 
who  were  afterwards  organized  as  a  rail- 
road corporation,  under  name  of  tbe"New 
Castle  &  8henango  Valley  Railroad  Com- 
pany;" which  last-named  company  was 
about  to  enter  on  said  land  and  finish  the 
road,  and  hold  the  same,  without  either 
paying  or  securing  the  damages;  and  that 
notice  was  given  at  the  sale  of  the  pend- 
ency of  the  bill,  and  all  facts  alleged  there- 
in. The  amended  bill  prayed  that  the  new 
company  be  made  party  defendant  and 
that  the  court  would  decree  against  it,  as 
prayed  in  the  bill.    The  New  Castle  North- 


ern Railway  Company  made  no  defense. 
The  New  Castle  &  Shenango  Valley  Rail- 
road Company  made  answer,  admitting 
all  the  principal  tacts  stated  in  the  bill  as 
amended.  It  denied  the  insolvency  ol  the 
principal  and  sureties  aforesaid  at  time  of 
approval  of  thebond.  Italso  alleged  that 
the  plaintiffs  bad  previously,  by  petition 
to  the  court,  presented  the  same  case  to 
the  court,  and  prayed  the  same  relief,  and 
been  refused,  which  in  effect  adjudicated 
the  question,  and  concluded  the  right  of 
plaintiffs. 

Following  Is  the  opinion  of  the  trial 
court:  " On  September  24,  1884,  these 
plaintiffs  presented  their  petition  tocourt, 
In  which  they  alleged  the  same  facts,  sub- 
stantially, which  are  alleged  In  the  original 
bill  in  the  present  case,  and  praying  the 
court  to  strike  off  and  cancel  the  approval 
of  the  bond,  (the  same  bond  mentioned  in 
the  present  blll,j  and  to  compel  the  New 
Castle  Northern  Railway  Company  to 
g^ve  other  and  better  sureties  before  pro- 
ceeding further  in  the  construction  of  its 
road.  Several  other  petitions  ol  like  char- 
acter were  presented  by  other  parties 
over  whose  lands  the  New  Castle  Nor- 
thern Railway  had  been  located.  After 
hearing  the  arguments  in  all  these  cases, 
the  court,  on  February  12, 1885,  made  an 
order  in  each  case  refusing  to  grant  tho 
prayer  of  the  petition,  and  in  the  case  of 
Kllzabeth  Welsh  v.  The  New  Castle  Nor- 
thern Railway  Co.,  at  No.  26  Sept.  Term, 
1888,  filed  an  opinion  giving  the  reasons 
for  the  orders  so  made.  The  same  ques- 
tion came  up  agnla  In  1888,  in  the  case  of 
Wm.  Bryant  v.  The  New  Castle  Northern 
Railway  Co.,  at  No.  25  Sept.  Term,  1888, 
when  the  subject  was  again  considered, 
and  the  former  ruling  of  the  court  was 
adhered  to.  Now  the  court  is.  In  eBect, 
asked  to  reconsider  and  reverse  these  for- 
mer decisions.  I  do  not  blame  the  coun- 
sel for  their  earnest  persistence  to  find 
some  relief  for  their  clients.  This  railroad 
is  located  across  quite  a  number  of  farms 
whose  owners  are  In  precisely  the  same 
condition,  respecting  their  damages,  that 
these  plaintiffs  are.  The  former  decis- 
ions of  this  court  on  their  rights  doubt- 
less appear  unjust  to  these  land-owners, 
who,  as  the  case  stands,  cannot  collect 
any  damages  for  the  injuries  done  them 
by  the  construction  of  this  railroad. 
Hence  their  persistence  ought  to  be  ex- 
cused. There  has  not  been  anything  pre- 
sented, ho  we  ver.  In  the  present  case,  which 
convinces  me  that  the  court  erred  in  its 
former  decisions  on  this  sobject.  In  arti- 
cle 1,  §  10,  of  the  constitution  it  is  written 
'Nor  shall  private  property  be  taken  or 
applied  to  public  use  without  authority  of 
law,  and  without  just  compensation  be- 
ing first  made  or  secured.*  In  article  16,  S- 
8,  It  is  provided  that  corporations  'shall 
make  just  compensation  for  property  tak- 
en, injured,  or  destroyed  by  the  construe-, 
tlon  or  enlargement  of  their  works,  high- 
ways, or  inrprovements,  wnicb  compttisa- 
tton  sludl  be  paid  or  secured  before  such 
taking,  Injury,  or  destruction.'  These 
clauses  are  restrictive  in  their  Character. 
They  g^ant  no  right  to  any  one  to  take 
private  property  for  public  use.  They 
prohibit  the  state  from  granting  the  fran- 
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cbiae  of  eminent  domain  bo  that  it  can  be 
ased,  and  they  prohibit  every  corpora- 
tion from  afdng  that  franchise,  without 
paying  or  Becaringjnat  compenaation  for 
property  taken,  injored,  or  destroyed. 
The  legislature  can  grant  the  right  to  take 
private  property  tor  public  use  subject  to 
these  restrictions,  and  it  has  never  been 
doubted  that  the  legislature  may  pre- 
scribe the  kind  and  character  of  the  secu- 
rity to  be  given,  and  the  manner  in  which 
it  shall  be  given.  The  power  to  so  pre- 
scribe must  be  lodged  somewhere  else  than 
in  the  parties  immediately  concerned,  vie, 
the  corporation  and  the  property  owner, 
because  they  miitht  never  agree.  The 
state  has  retained  this  power,  and  has 
exercised  it,  and  its  right  to  do  so  will 
not,  I  think,  be  questioned.  Tlien  we  have 
this  case:  The  New  Castle  Northern  Ball- 
way  Company  had  the  right  to  take  plain- 
tiffs'property  for  its  use  in  constructing 
its  railroad,  upon  securing  to  the  plain- 
titte  the  payment  of  just  compensation  for 
the  property  taken.  The  kind  and  char- 
acter of  the  security  to  be  siven,  and  the 
manner  of  giving  It,  were  prescribed  by 
law.  The  company  observed  and  obeyc' 
all  the  legal  requirements  i-espectlng  tliu 
security,  and  took  the  property.  INd  it 
have  the  right  to  take  it?  It  is  surely 
diflQcolt  to  answer  '  No '  to  that  question. 
It  bad  the  right  under  certain  conditions 
and  restrictions,  and  it  complied  with 
these  conditions  and  restrictions.  Then 
its  right  was  absolute.  There  is  nothing 
anywhere  in  this  legal  machinery  which 
makes  the  company's  right  to  the  proper- 
ty conditional  on  the  security  being  ade- 
quate for  all  future  time  or  until  the  com- 
pensa  tlon  shall  be  in  fact  paid.  The  com- 
pany must  give  a  bond  '  with  at  least 
two  sufficient  sureties,'  'and,  if  the  bond 
and  sureties  are  approved '  by  the  court, 
'  the  bond  shall  be  filed  in  said  court  for 
the  benefit  of  those  interested.'  Act  April 
9, 1856,  S  2.  The  sufficiency  of  the  sureties 
is  to  be  decided  by  the  court,  where  tlie 
parties  do  not  agree  respecting  them,  iind, 
it  the  court  decide  them  sufficient,  that  is 
an  end  of  the  question.  There  is  no  fur- 
ther condition  that  they  must  remain  suf- 
ficient. If  there  were  such  a  condition, 
then  the  company's  right  to  take  proper- 
ty upon  giving  security  would  be  value- 
less. It  would  be  no  right  at  all.  The 
only  right  to  take  private  property  for 
public  use  then  would  be  to  pay  the  own- 
er the  ]uBt  compensation.  Until  actual 
payment, 'the  owner  would  retain  his 
grasp  on  the  property.  The  right  to  take 
the  property  on  giving  security  cannot 
be  reasoned  away  in  such  a  manner. 
'Sufficient  sureties,' as  used  in  the  act  of 
1856,  does  not  mean  sureties  who  will  not, 
or  cannot,  become  insolvent.  II  it  did, 
then  no  such  bond  as  the  act  requires 
could  ever  be  given,  because  there  are  no 
such  sureties.  The  history  of  the  business 
world  proves  that  they  do  not  exist. 
The  only  reasonable,  and  therefore  the 
true,  construction  of  the  word  '  secured ' 
in  tbecoDstitution,  is  that  it  shall  be  made 
reasonably  safe  or  sure  that  the  owner  of 
the  property  taken  shall  be  able  to  collect 
the  compensation  tor  it ;  and  the  words 
'sufficient  sureties,'  in  the  act,  must  be 
T.22A.no.2— 7 


construed  to  mean  such  sureties  as  at  the 
time  they  are  taken  made  it  reasonably 
certain  that  the  owner  o(  the  property 
taken  can  collect  from  them-ainstcompen- 
sation.  These  views  are  fully  sustained 
by  the  supreme  court  in  Fries  y.  Rail- 
road, etc.,  Co.,  85  Pa.  St.  73,  and  Hoffman's 
Appeal,  118  Pa.  St.  512,  12  Atl.  Rep.  57. 
True,  the  solvency  of  the  sureties  was  not 
a  question  in  either  of  those  cases ;  but,  if 
their  Insolvency  could  have  defeated  the 
company's  right  in  either  case,  the  su- 
preme court  could  not  have  reached  the 
conclusion  it  did  reach.  I  have  thus  again 
considered  the  vital  question  in  tills  case. 
As  already  stated,  it  has  several  times  be- 
fore been  decided  by  this  court.  What  I 
have  now  said  is  but  a  repetition  in  anoth- 
er form  of  what  was  said  in  the  case  of 
Elisabeth  Welsh  v.  The  New  Castle  Nor- 
thern Ry.  Co.  The  counsel  said  the  rea- 
soning in  that  case  did  not  appear  very 
satisfactory.  Possibly,  I  have  now  made 
the  subject  more  clear.  The  case  might 
have  been  disposed  of  on  the  point  made 
by  the  learned  master,— that  the  whole 
subject-matter  of  the  present  btll  and  com- 
>laint  was  adjudicated  on  the  former  pe- 
.ition;bntI  thought  it  would  be  better 
to  reconsider  the  merits  of  the  case.  The 
exceptions  to  the  master's  report  are  not 
sustained,  and  plaintiffs'  bill  is  dismissed; 
the  plaintiffs  to  pay  the  costs. " 
PlaintiBs  appeal. 

DaDa  dk  Loa/r  and  W.  D.  WaJlHce,  for  ap- 
pellants. J.  Norm  An  M»rttn  and  D.  B.  A 
L.  T.  KartM,  for  appellees. 

Per  Curiam.  This  appeal  presents  a 
(]uestlon  of  some  interest  and  importance. 
It  is  so  well  discussed  by  the  learned 
Judge  of  the  court  below  that  we  affirm 
the  decree  upon  his  opinion.  The  decree  is 
affirmed,  and  the  appeal  dismissed,  at  the 
costs  of  the  appellants. 

(9  Honst  2SS) 


Smith  v.  Ridinu. 

(Court  of  Errors  and  Armeals  of  Delaioare. 
June  18,  Ml.) 

CoujiCTioN  OF  Taxm— PowBBS  OF  Bz-Cou.s<n- 

OBS. 

Act  Del.  April  28,  1891,  appointing  a  "re- 
ceiver of  taxes  and  county  treasurer"  for  New 
Castle  county,  to  collect  the  taxes  for  the  whole 
oounty,  and  providingr  that  the  terms  and  powers 
of  office  of  the  collectors  of  taxes  who  hM  been 
appointed  or  elected  by  the  levy  court  since  Feb- 
ruary 1,  1891,  should  be  terminated,  and  abol- 
ishing the  office  of  collectors  of  taxes,  did  not 
take  from  the  ex-collectors  of  taxes  their  power 
to  collect  for  two  years  after  the  date  of  their 
warrant  all  uncollected  taxes  included  therein 
given  them  by  former  laws. 

Error  to  superior  court,  New  Castle 
county. 

Ww.  C.  ^nance,  for  plalntitf  in  error. 
John  Bigga,  for  defendant  in  error. 

Per  Curiam.  The  question  to  be  decid- 
ed is  whether  Israel  Riding,  the  defendant, 
who  In  the  month  of  February,  1890,  was 
duly  appointed  collector  of  taxes  of  New 
Castle  hundred,  in  New  Castle  county,  and 
his  official  bond  given  and  approved,  and 
a  duplicate  of  the  assessment  of  the  said 
hundred,  with  a  warrantthereto  annexed, 
dated  on  the  first  Tuesday  of  April,  1890, 
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issued  to  him  by  the  levy  court  of  New 
Castle  county,  has  the  power  to  collect, 
for  the  space  of  two  years  from  the  date 
of  sacb  warrant,  the  residue  of  the  taxes 
uncollected  byblm.and  not  allowed  as  de- 
linquent, which,  according  to  such  dupli- 
cate and  warrant,  he  was  required  to  col- 
lect. Let  us  first  consider  the  principle  in- 
volved historically.  The  system  of  levy- 
ing and  collecting  county  taxes  in  tlie 
several  counties  of  this  state  prior  to  the 
act  of  the  general  assembly  entitled  "  An 
act  in  relation  to  the  levy  court  of  New 
Castle  county, "  passed  April  28, 1S91,  has 
remained  the  same  in  Its  essential  features 
since  the  early  colonial  period,  and  no  im- 
portant alteration  has  been  made  in  it 
(prior  to  the  passage  of  the  last-men- 
tioned act)  since  the  enactment  of  a  law 
entitled  "An  actcunceming  the  levy  court, 
clerk  of  the  peace,  assessors,  collectors, 
and  county  treasurers,"  passed  February 
4, 1825,  and  being  chapter  278.  vol.6,  Laws 
Del.  The  levy  court  in  each  of  thecountles 
was  empowered  and  required  annually  to 
settle  the  amounts  necessary  to  be  raised 
for  all  the  local  purposes  for  the  current 
year,  and  to  apportion  and  lay  such 
amounts,  known  as  county,  road,  and 
poor  taxes,  upon  the  rates  of  persons  and 
valuations  of  real  and  personal  property 
in  the  several  hundreds,  aBthesamesbould 
stand  upon  the  assessment  lists  as  cor- 
rected and  perfected  by  the  said  levy 
court.  In  the  month  of  February  in  every 
year,  the  levj'  court  appointed  a  collector 
for  each  hundred  in  the  county,  who  was 
required  to  give  an  official  bond,  and  to 
whom  was  issued  by  the  said  levy  court, 
on  or  before  the  first  Tuesday  in  April,  a 
duplicate  of  the  assessment  list  of  the 
hundred  for  which  such  collector  should 
have  been  appointed,  with  a  warrant  an- 
nexed to  such  duplicate,  which  expressed 
bis  powers  and  duties,  and  upon  the  prop- 
er execution  of  such  warrant  or  writ  was 
conditioned  his  official  bond.  Each  col- 
lector was  required  to  pay  over  to  the 
officers  authorized  by  law  to  receive  the 
same  the  amount  of  all  the  taxes  commit- 
ted to  him  for  collection,  excepting  only 
sofar  as  allowances  should  be  made  to 
him  by  the  levy  court  for  delinquencies, 
commissions,  or  otherwise,  on  or  before 
the  first  Tuesday  of  February  next  after 
his  appointment,  proportional  payments 
being  required  before  that  dale,  and  the 
levy  court  having  the  power  to  order  pay- 
ment of  all  or  any  of  the  said  taxes  at  an 
earlier  day.  The  term  of  office  of  each  col- 
lector was  expressed  to  be  for  one  year, 
and  he  was  required  to  make  his  final  set- 
tlement with  the  levy  court  on  the  "first 
Tuesday  of  March  next  ensuing  the  issu- 
ing and  date  of  his  warrant,"  and  the 
levy  court  was  required  to  make  their  al- 
lowance of  delinquencies  at  such  March 
session.  It  was  expressly  provided,  how- 
ever, in  the  above-mentioned  act,  being 
chapter  278  of  volume  6,  (the  provisions 
of  which  appear  In  the  digest  or  In  the  re- 
vised edition  of  Delaware  Laws  published 
in  1829  under  the  same  title,)  that  "a  per- 
son who  shall  be  appointed  collector  and 
.  to  whom  a  dnplicateand  warrant  shall  be 
issued  and  delivered,  ur  his  executors  or 
administrators,  shall  have  and  may  exer- 


cise all  the  authority  and  powers  granted 
by  this  act,  and  proceed  by  all  the  means 
herein  prescribed  for  the  collecting,  levy- 
ing, and  making  of  the  rates  required  ac- 
cording to  such  warrant  and  duplicate  to 
be  collected,  for  the  space  of  two  years 
from  the  date  of  such  warrant;  but  no  de- 
linquencies shall  be  allowed  to  any  collect- 
or except  by  the  levy  court  and  court  of 
appeal,  when  sitting  as  a  court  of  appeal, 
in  March  next  ensuing  the  date  of  his  war- 
rant, and  at  no  other  time  whatever." 
Provision  was  also  made  for  the  death, 
removal,  or  misbehavior  of  a  collector,  by 
authorizing  the  levy  court,  upon  the  ap- 
plication of  bis  sureties  or  executors  or ' 
administrators,  as  the  case  might  be,  to 
appoint  a  collector  in  the  place  of  sncb 
collector,  and  compel  the  delivery  to  blm 
of  the  warrant  of  such  collector,  or  to  is- 
BUH  a  new  warrant,  to  bear  the  same  date 
with  the  original  warrant  and  duplicate 
for  the  year. 

Except  by  the  repealing  chapter  of  the 
Revised  Statutes  of  1852,  none  of  the 
above-mentioned  provisions  have  been  re- 
pealed or  modified  prior  to  April  28,  1891, 
save  that  In  an  act  entitled  "  An  act  to 
amend  the  election  laws  of  the  state  of 
Delaware, "  passed  February  27, 1843,  and 
being  chapter  491,  vol.  9,  Laws  Del.,  it  was 
provided  by  section  2  thereof  "that  for 
the  purpose  of  preventing  frauds  by  the 
pretended  receipt  of  old  taxes,  and  by  the 
antedating  of  receipts  for  tax,  that  no  col- 
lector In  this  state  shall  collect  any  tax 
upon  his  duplicate  after  two  years  from 
the  date  of  his  warrant;  bat  that  after 
the  lapse  of  two  years  from  such  date 
every  such  tax  shall  be  extinguished,  and 
no  collector  shall  have  power  to  give  a  re- 
ceipt therefor."  And  the  act  further  pro- 
vided for  the  extinguishment  of  taxes  re- 
turned as  delinquent,  and  prescribed  penal- 
ties lor  any  violation  of  its  provisions  by 
a  collector.  And  again,  an  act  entitled 
"An  act  in  relation  to  the  liability  of  prin- 
cipal and  surety,"  passed  March  23,1877, 
and  being  chapter  342,  vol.  15,  Laws  Del., 
prescribed  at  length  the  remedy  of  the 
sureties  on  a  collector's  bond,  by  applica- 
tion to  the  levy  court,  in  certain  contin- 
gencies, for  his  removal,  and  the  appoint- 
ment of  another  collector  in  his  place,  and 
also  provides  for  a  similar  application  in 
the  case  of  a  collector  whose  term  has  ex- 
pired, and  who  shall  not  then  have  collect- 
ed all  the  taxes  committed  to  him  for  col- 
lection, giving  the  levy  court  power  to  is- 
sue an  order  restraining  such  latecoUector 
from  the  further  collection  of  any  taxes 
committed  to  him,  and  to  appoint  "the 
collector  resident  in  said  hundred,  or  any 
other  citizen  of  the  hundred,  to  collect  the 
residue  of  the  taxes  uncollected  by  such 
late  collector. "  In  the  Revised  iStatntna 
of  1852  the  provisions  of  the  antecedent 
law  In  relation  to  the  levy  court,  clerk  of 
the  peace,  assessors,  collectors,  and  coun- 
ty treasurers  were  rearranged  and  re-«n- 
acted  in  chapters  appropriately  beaded; 
all  those  above  cited  being  placed  either  in 
chapter  8,  entitled  " Of  the  Levy  Court," 
or  In  chapter  12,  entitled  "Of  Collectors," 
and  so  appear  In  chapters  8  and  12  of  the 
Revised  Code  of  1874.  No  change  in  phrase- 
ology, or  omission  incident  to  such  rear- 
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raflgement,  requires  attention  in  this  con- 
nectioD,  except  that  the  proTlsion  above 
recited,  continuing  beyond  hie  term  of 
office  tha  powers  o{  a  late  collector,  or  bis 
executors  or  administrators,  in  execution 
of  bis  warrant,  was  omitted;  and  tbiu 
extension  of  authority  was  left  to  rest 
upon  the  implication  contained  in  the  lim- 
itation expressed  in  chapter  491,  vol.  9, 
Laws  Del.,  which  is  re-enacted  In  section 
18  of  chapter  12  of  the  Revised  Statutes  of 
1852,  and  of  the  Revised  Code  of  1874.  The 
collector  was  empowered  and  commanded 
to  collect  by  distress  of  the  property  and 
arrest  of  the  person;  uf  which  harsh  and 
summary  method  of  collection,  it  has  been 
well  said:  "This  method  of  collecting 
taxes  is  as  well  established  by  custom  and 
usage  as  any  principle  of  the  common 
law. "  A  similar  practice  prevailed  in  all 
the  colonies  from  the  fii-st  dawn  of  their 
existence;  it  hau  been  continued  by  all  the 
Btatps  since  their  Independence,  and  had 
existed  In  Englandfrom  time  Immemorial. 
Indeed,  it  is  necessary  to  the  existence  of 
every  government,  and  is  based  upon  the 
principle  of  self-preservation. 

Before  determining  whether  the  powers 
of  a  late  collector,  under  a  warrant  issued 
to  bim  for  the  collection  of  taxes  for  the 
year  1890,  are  affected  by  the  act  entitled 
"An  act  In  relation  to  the  levy  court  of 
New  Castle  county, "  passed  April  28, 1891, 
it  will  be  necessary  to  consider  what  w^ere 
the  nature  and  extent  of  his  powers,  if 
any,  at  the  time  of  the  passage  otsaid  act. 
Section  1,  c.  12,  of  the  Revised  Code  pro- 
vides that  "a  collector  of  taxes  shall  bold 
his  office  for  the  term  of  one  year."  Sec- 
tion 19,  c.  8,  Id.,  requires  the  levy  court  to 
appoint  a  collector  for  each  hundred  In 
tne  month  of  February  In  every  year.  (In 
the  case  of  divided  hundreds,  collection 
districts  should  be  substituted  for  hun- 
dreds.) Section  7,  c.  12,  Id.,  prescribing 
the  dates  and  proportional  amounts  of 
the  payments  required  to  be  made  by  each 
collector,  provides  that  the  residue,  after 
deducting  commissions  and  delinquencies, 
shall  be  paid  by  the  first  Tuesday  of  Feb- 
ruary next  after  his  appointment,  (before 
the  end  of  bis  term,)  or  earlier,  at  the  dis- 
cretion of  the  levy  court.  (This  provision 
in  section  8.)  In  section  18,  c.  8,  Id.,  the 
form  of  warrant,  set  out  at  length,  re- 
qatree  the  collector  to  pay  the  amount 
whicb,  according  to  the  terms  of  bis  war- 
rant and  annexed  duplicate,  be  was  re- 
quired to  collect  and  pay,  in  the  manner 
and  within  the  times  appointed  by  law  in 
that  behalf,  the  same  being  provided  in 
section  7,  above  recited  In  part.  In  sec- 
tion 2,  c.  12,  Id.,  the  form  of  the  condition 
of  the  official  bond  is  given,— conditioning 
the  bond  upon  the  execution  of  the  war- 
rant, and  reciting  the  manner  of  pay- 
ment. Section  10,  c.  12,  Id.,  provides  that 
"he  shall  on  the  first  Tuesday  of  March 
next  after  the  date  of  his  warrant  render 
to  the  levy  court  a  true  account  of  all 
taxes  it  was  bis  duty  to  collect,  and  of  all 
payments  made,  and  of  all  delinquents." 
Section  21,  c.  8,  Id.,  provides  that  "at  the 
meeting  in  March  in  every  year  the  levy 
coart  shall  examine,  adjust,  and  settle 
the  account  of  the  collectors,  making  all 
Just  allowances,  and  the  adjustment  and 


settlement  shall  be  final;  and  the  court,  if 
deemed  expedient,  may  require  other  ac- 
counts from  the  collectors.  They  shall 
at  the  said  meeting  examine  and  settle  the 
delinquent  list  jof  each  collector,  as  well  of 
state  as  of  county  taxes,  and  make  allow- 
ance of  delinquents;  and  upon  such  allow- 
ance the  collectors  shall  be  credited  with 
the  amouut  thereof."  All  these  provisions 
are  in  accordance  with  the  express  limita- 
tion of  the  term  of  office  of  a  collector  to 
one  year;  and  their  meaning  becomes 
plainer  after  an  examination  of  the  same 
provisions  expressed  at  greater  length, 
and  in  a  different  order,  in  the  act  above 
referred  to,  entitled  "An  act  concerning 
the  levy  court,  clerk  of  the  peace,  assess- 
ors, collectors,  and  county  treasurers," 
to  be  found  on  page  373  of  the  Digest.  At 
the  end  of  his  year  of  office  he  ceased  to 
hold  the  office  of  collector  of  taxes  of  the 
hundred  for  which  be  had  been  appointed, 
and  the  collector's  seal  provided  for  in 
chapter  872,  vol.  14,  Laws  Del.,  (Rev. Code, 
p.  90,)  was  delivei-ed  to  his  successor  In 
office.  If  he  had  failed  to  pay  "to  the  offi- 
cers authorized  by  law  to  receive  the 
same"  the  amount  of  all  taxes  committed 
to  him  for  collection,  after  deducting  com- 
missions and  delinquencies,  by  the  first 
Tuesday  of  February  next  after  his  ap- 
pointment, there  was  a  complete  breach  of 
the  condition  of  his  official  bond;  and  the 
levy  court  after  the  final  settlement  in  the 
following  month  of  March,  when  the  de- 
linquent list  was  allowed,  had  full  power 
and  authority  to  order  the  official  bond 
executed  at  once;  any  delay  after  that  be- 
ing merely  indulgence  on  the  part  of  the 
county  representatives  to  a  debtor  of  the 
county  for  a  sum  finally  fixed  and  ascer- 
tained. 

So  far  there  is  no  suggestion  of  any 
powers  surviving  the  one-year  term  of 
office,  but  in  section  18  of  chapter  12  of  the 
Revised  Code  we  find  the  provision  that 
"no  collector  nor  his  executors  or  admin- 
istrators shall  collect  or  receive  any  tat 
after  two  years  from  the  date  of  the  war- 
rant: after  that  date  it  shall  be  extin- 
guished." This  prohibltfon  implies  the 
power  of  the  late  collector  or  his  executor 
or  administrators  to  continue  to  collect, 
within  the  timellmlted, the  taxes  required, 
according  to  bis  warrant  and  duplicate, 
to  be  collected,  which  have  not  been  al- 
lowed as  delinquent,  and  which  he  failed 
from  any  reason  to  collect  during  bis  term 
of  office.  And  this  power  is  recognized  in 
the  act  mentioned  above,  entitled  "An  act 
in  relation  to  the  liability  of  principal  and 
surety,"  passed  March  23,  1877,  and  being 
chapter  .342,  vol.  15,  Laws  Del.,  which  em- 
powers the  levy  court.  In  certain  contin- 
gencies, "to  Issue  an  order  restraining 
such  late  collector  from  the  farther  collec- 
tion of  any  taxes  committed  to  bim,  and 
to  appoint  the  collector  resident  In  said 
hundred,  or  any  other  citizen  of  the  hun- 
dred, to  collect  the  residue  of  the  taxes  un- 
collected by  such  late  collector."  Prior 
to  the  revision  of  the  statutes  in  1852,  the 
power  was  exercised  by  thelatecollector,or 
his  executors  or  administrators,  by  virtue 
of  the  express  authority  gi'ven  by  section 
8,  c.  278,  vol.  6,  Laws  Del.,  already  recited. 
The  Revised  Satutes  of  1852  re-enacted  the 
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limitation  of  the  power  contained  In  sec- 
tlon  2  ot  chapter  491,  vol.  9,  Laws  Del., 
above  recited,  but  omitted  from  the  revis- 
ion the  express  grant  of  the  power.  But 
the  legislative  Intent  to  continue  the  pow- 
er is  to  be  Inferred  from  their  limitation  of 
it.  And  this  construction  is  placed  be- 
yond a  doubt  by  the  subsequent  practical 
construction,  the  power  being  exercised 
as  before  without  question,  and  further- 
more by  the  later  legislative  recognition 
of  the  existence  of  the  power  In  chapter 
S42,  vol.  15,  Laws  Del.,  above  recited. 
There  can  be  no  doubt,  therefore,  that 
prior  to  the  act  of  April  28, 1891,  above 
mentioned,  a  late  collector,  or  bis  execu- 
tors or  administrators,  might  continue  to 
exercise  the  powers  granted  by  his  war- 
rant for  the  collection  of  taxes  nntil  after 
the  expiration  of  two  years  from  the  date 
of  such  warrant. 

It,  therefore,  only  remains  to  consider 
whether  the  act  entitled  "  An  act  in  rela- 
tion to  the  levy  court  of  New  Castle  coun- 
ty, "  passed  April  28, 1891,  abolished,  or  in 
any  manner  affected,  the  powers  of  such 
late  collectors ;  that  is  to  say,  the  persons 
appointed  collectors  by  the  levy  court  of 
New  Castle  county  in  the  month  of  Febru- 
ary, 1890,  and  to  whom  were  issued  on  or 
before  the  first  Tuesday  of  April  of  that 

J  rear  duplicates  and  warrants  for  the  col- 
ectlon  of  taxes  levied  for  the  year  1891,  or 
their  executors  or  administrators.  The 
last-mentioned  act  provides  for  a  change 
in  the  numbers  and  mode  of  election  of 
levy  court  commissioners  composing  the 
levy  court  of  New  Castle  county,  (such 
changes  to  take  effect  in  January,  1893,) 
and  radically  alters  the  long-established 
system  of  collecting  and  disbursing  the 
county  revenue,  such  alteration  being 
made  to  apply  to  the  collection  and  dis- 
bursement of  the  revenue  for  1891,  the  cur- 
rent year.  The  powers  and  duties  of  the 
levy  court  in  relation  to  the  assessment 
lists  of  the  several  hundreds,  and  the  levy 
of  taxes  thereon,  are  in  no  way  affected ; 
but  a  new  officer,  to  be  known  as  the  "Re- 
ceiver of  Taxes  and  County  Treasurer,"  is 
provided  for,  to  whom  the  levy  court  is 
required  to  issue  the  duplicates  of  the 
taxes  of  each  hundred,  and  the  warrant 
for  their  collection,  on  or  before  the  let 
day  of  July  in  every  year,  beginning  with 
July,  1891;  the  said  receiver  of  taxes  being 
charged  with  the  duty,  and  invested  with 
the  power,  of  collecting  the  taxes  of  the 
whole  county  personally  or  by  deputy,  or 
by  collectors  chosen  by  himself.  The  act 
further  provides  for  a  new  system  of  au- 
diting and  controlling  the  expenditure  of 
the  taxes  collected ;  the  presumable  Intent 
of  the  legislature,  to  be  gathered  from  all 
the  provisions  of  the  act,  being  to  provide 
for  the  more  prompt  and  economical  col- 
lection of  the  tares,  and  for  a  system  of 
checks  upon  extravagance  and  misappro- 
priation, which  might  insure  prudence  and 
probity  In  their  expenditure. 

Inasmuch  as  "the  receiver  of  taxes  and 
county  treasurer"  provided  for  In  the  act 
was  required  to  enter  upon  the  duties  of 
his  office  in  time  to  collect  and  disburse 
the  revenue  of  the  year  1891,  in  the  place 
of  the  collectors  of  taxes  and  county 
treasurer  then  in  office  under  the  anteced- 


ent law,  the  act  proceeds  to  abolish  the 
said  offices ;  and  In  section  2  thereof  it  is 
provided  "that  the  terms  and  powers  of 
office  of  the  county  treasurer  and  collect- 
ors of  taxes,  who  have  been  appointed  or 
elected  by  the  levy  court  of  New  Castle 
county  since  the  first  day  of  February, 
1891,  be,  and  the  same  are  hereby,  termi- 
nated and  ended,  and  the  said  offices  as 
now  fixed  by  law  are  hereby  abolished ; 
and  from  and  after  the  passage  of  this 
act  the  said  offices  of  county  treasurer 
and  collectors  of  taxes  ot  New  Castleconn- 
ty,  as  now  fixed  by  law,  are  hereby  abol- 
ished. "  But  it  Is  contended  that  the  lan- 
guage employed  In  this  section  not  only 
terminates  and  ends  the  power  and  terras 
of  office,  and  abolishes  the  offices  ot  the 
said  county  treasurer  and  collectors  of 
taxes  of  New  Castle  county,  whose  places 
are  filled  and  whose  powers  and  duties  are 
devolved  upon  the  receiver  of  taxes  and 
county  treasurer  provided  for  by  the  act, 
but,  in  addition,  reaches  back  to  the  late 
collectors,  and  terminates  and  ends  all 
the  powers  of  collecting  taxes  possessed 
by  them  or  by  their  executors  and  admin- 
istrators under  the  provisions  of  the  ante- 
cedent law.  Such  a  construction  is  entire- 
ly inadmissible.  In  the  light  of  the  an- 
tecedent law  examined  above,  and  the 
whole  of  the  statute  under  consideration, 
the  meaning  of  this  section  is  plain  and 
unambiguous;  that  is  to  say,  it  termi- 
nates and  ends  the  terms  and  powers  of 
office  of  the  officers  named,  to-wit,  the 
county  treasurer  aud  collector  of  taxes 
who  hud  been  appointed  or  elected  by  the 
levy  court  of  New  Castle  county  since  the 
let  day  of  February,  1891.  These  were 
the  only  officers  whose  terms  and  powers 
of  office  were  inconsistent,  or  in  any  way 
conflicted,  with  the  fiscal  changes  contem- 
plated by  the  act,  and  constituting  its 
main  scope  and  object.  Those  changes 
were  made  to  begin  with  the  collection 
and  disbursement  of  the  cases  calculated 
and  laid  by  the  levy  court  for  the  year 
1891;  and  the  continuance  in  office  of  the 
said  county  treasurer  and  collectors  of 
taxes,  charged  with  the  collection  and 
disbursement  ot  the  same  taxes,  was  of 
course  fatal  to  the  inauguration  of  the 
proposed  reforms  in  the  year  1891 ;  and  it 
was  natural  for  the  legislature  to  express 
Its  intent  to  remove  this  obstacle  with 
such  vigor,  and  even  redundancy,  of  ex- 
pression as  to  prevent  the  possibility  of 
a  doubt.  This  may,  perhaps,  account  for 
the  addition  ot  the  clause,  "and  from  and 
after  the  passage  ot  this  act  the  said  of- 
fices of  county  treasurer  and  Collectors  of 
taxes  of  New  Castle  county  as  now  fixed 
bylaw  are  hereby  declared  to  be  abol- 
ished," which  Is  evidently  a  mere  repeti- 
tion of  the  preceding  clause,  which  suffi- 
ciently indicated  that  the  changes  of  the 
fiscal  system  went  beyond  the  more  change 
of  agents.  But,  however  this  may  be,  it 
cannot  be  for  a  moment  held  that  the  lan- 
guage above  quoted  reaches  back  to  the 
predecessors  in  office  of  the  said  collectors, 
so  as  to  deprive  them,  or  their  executors 
or  administrators,  ot  the  power  of  collect- 
ing "  the  residue  of  the  taxes  uncollected 
by  such  collector. " 
It  Is  manifest  from  the  preceding  review 
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of  the  antecedent  law  that  alatecolloctor, 
or  blB  execators  or  administrators,  pos- 
Besses  the  power  of  collecting  "tfae  resi- 
due of  the  taxes  nucollected  by  such  collect- 
or; "not  by  virtneof  the  office  of  collect- 
or, for  bis  term  of  office  has  expired  by 
the  terms  of  its  creation,  his  auccessor  in 
office  has  been  appointed,  and  bis  final  ac- 
counting tor  the  purpose  of  flxiug  tbe 
amount  of  his  indebtedness  on  bis  official 
bond  (even  if  be  bas  not  paid  tbe  said  in- 
debtedness) has  been  had,  but  because  the 
BtatDte  has  granted  him  tbe  privilege  of 
continuing  to  exercise,  until  the  expira- 
tion of  two  years  from  its  date,  the  pow> 
era  expressed  in  his  warran  t  for  the  col- 
lection ol  the  taxes  which  he  has  actually 
advanced  to  the  county,  or  which  be  and 
his  sareties  have  assumed;  indulgence 
having,  perhaps,  been  granted  to  embar- 
rassed taxables  on  tbe  faith  of  this  power 
to  reimburse  himself  (or  taxes  advanced 
or  assumed  by  virtue  of  the  extension  for 
another  year  of  the  power  of  the  writ  or 
warrant  in  his  bands.  How,  then,  even 
without  reference  to  tbe  scope,  purpose, 
and  subject-matter  of  tbe  statute  under 
consideration,  and  simply  looking  to  the 
language  of  section  2,  could  the  words, 
"and  from  and  after  tbe  passage  of  this 
act  the  said  office  of  county  treasurer  and 
collectors  of  taxes  of  New  Castle  county, 
as  now  fixed  by  law.  are  hereby  abol- 
ished," be  so  construed  as  to  deprive  the 
predecessors  in  office  ot  such  collectors, 
the  late  collectors,  whose  terms  ot  office 
had  already  expired  by  the  terms  of  the 
law  creating  then,  of  this  power  of  reim- 
bursement,—of  this  personal  right  to 
proceed  under  their  warrant  for  the  space 
of  two  years  from  its  date?  Tbe  underly- 
ing principle  of  all  construction  is  that 
which  seeks  the  intent  of  the  legislature 
in  tbe  words  employed  to  express  it. 
When  doubts  arise  On  the  meaning  of 
words,  the  antecedent  law,  the  evil  to 
be  remedied,  and  the  circumstances  under 
which  tbe  law  has  been  enacted  maybe 
resorted  to  for  any  light  they  may  possi- 
bly throw  npon  tbe  meaning.  There  Is  al- 
so a  general  rule  of  law  which  requires  the 
courts  to  always  construe  statutes  as 
prospective,  not  retrospective,  unless  con- 
strained to  the  contrary  by  the  rigor  of 
the  phraseology.  We  have  considered  ful- 
ly tbe  antecedent  law.  Tbe  evil  to  be 
remedied  is  manifestly  supposed  defects 
and  abuses  Inherent  in  the  former  system 
ol  collecting  and  disbursing  the  taxes  of 
New  Castle  county,  and  the  remedy  pro- 
vided by  the  statute  is  a  new  system  of 
collecting  and  disbursing  those  taxes,  be- 
ginning with  the  taxes  levied  for  the  year 
1891 .  Did  any  d  oubte  a  rise  as  to  the  mea  n- 
Ing  of  this  section,  would  the  rules  of  con- 
stmctlon  permit  the  inference  that  the 
l^slative  intent  in  such  a  statute  was  to 
remit  all  uncollected  taxes  levied  prior  to 
1891,  by  depriving  late  collectors,  or  their 
execators  or  administrators,  of  the  power 
existing  nnder  antecedent  law  to  collect 
them,  and  providing  no  other  means  for 
their  collection?  But  were  it  possible,  by 
any  ingenuity  of  constrnctlon,  to  sustain 
tbe  contention  that  tlie  late  collectors,  the 
predecessors  in  office  of  the  collectors  ap- 
pointed or  elected  by  the  levy  court  of 


New  Oastle  county  since  the  Ist  day  of 
FebTuary,  1891,  were,  at  tbe  time  o(  the 
passage  of  the  act  entitled  "An  act  in  re- 
lation to  the  levy  court  of  New  Castle 
county, "  officers  whose  terms  and  powers 
of  office  were  therein  terminated  and  end- 
ed, and  were  thus  deprived  of  the  right  of 
collecting  any  taxes,  section  24  of  the  act 
Itself  forbids  such  a  construction.  It  pro- 
vides "  that  nothing  in  this  act  shall  be 
constrned  ao  as  to  vacate,  annul,  or  In- 
validate any  official  bond  heretofore  gtv- 
en  by  any.  officer  whose  term  of  office  li 
herein  vacated  and  ended,  either  as  to  the 
principal  or  any  surety  therein.  •  ♦  •■• 
A  construction  which  would  deprive  the 
late  collectors  of  a  right  of  such  impor- 
tance, existing  at  the  time  their  official 
bonds  were  given,  must  of  necessity  be  a 
construction  forbidden  expressly  by  the 
act  itself.as  well  as  one  imputing  incredi- 
ble folly  and  injustice  to  the  legislature  of 
the  state. 


'  (8S  Me.  2SD 

McPbbters  et  al.  v.  Page. 

(SuiprerM  JuMdal  Court  of  Maine.    Haroh  34, 
1891.) 

What  CJohstitotu  Convbbsioit— Aon  o*  Saav- 

AKT. 

1.  In  an  action  of  trover,  it  is  no  defense 
that  the  defendant  acted  as  tbe  agent  or  servant 
of  another,  who  was  himself  a  wrong-doer. 

2.  Any  act  of  dominion  wrongfully  exerted 
over  property  In  denial  of  the  owner's  ri^t,  or 
inconsistent  with  it,  amounts  to  a  conversion. 

8.  Nor  ts  It  necessary,  to  constitute  a  conver- 
sion, that  the  wrong-doer  bas  applied  the  prop- 
erty to  his  own  use;  if  he  has  exercised  suoh 
dominion  over  it,  it  will  in  law  amount  to  a 
conversion,  whether  it  be  for  his  own  use  or  an- 
other person's  use, 
(OffldaX.) 

Report  from  supreme  Judicial  court,  Pe- 
nobscot county. 

Jasper  H  utcbinga,ior  plaintiffs.  Barker, 
Voae  &  Barker,  for  defendant. 

Foster,  J.  Trover  to  recover  tbe  value 
of  one  camass  and  two  saddles  nf  deer. . 

It  Is  admitted  that  the  deer  were  law- 
fully killed  by  tbe  plaintiffs,  and  that  they 
owned  the  carcass  and  saddles  tor  which 
this  suit  is  brought. 

The  only  question  involved  Is  whether 
there  has  been  a  conversion  ot  the  proper- 
ty by  the  defendant. 

The  carcass  and  saddles  were,  during 
open  season,  pnt  on  board  the  cars  to  be 
transported  to  Boston  for  sale.  Upon 
their  arrival  at  Bangor  they  were  seised 
by  a  constable  and  two  police  officers  tor 
some  supposed  violation  ot  law  nn  the 
part  of  the  plaintiffs  in  attempting  to 
transport  them  out  of  tbe  state.  They 
were  taken  and  carried  by  these  officers  to 
the  defendant's  4neat  market  in  the  city, 
and  there  left  with  bim.  He  knew  the  offi- 
cers' possession  came  by  seisnre.  The  offi- 
cers had  no  precept  and  procured  none  ei- 
ther against  the  property  or  the  plaintiffs. 
They  were  not  Justified  in  seizing  them,  or 
in  afterwards  doing  what  they  did  with 
them.  Nor  have  we  any  doubt  that  the 
acts  of  the  defendant  with  reference  to  the 
property  in  question  amounted  to  a  con- 
version. Tbe  evidence  is  uncontradicted 
that  he  skinned  the  carcass  and  saddles. 
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cat  them  Into  steaks  and  roasts,  let  one 
of  the  officers  "have  paper  to  do  the  pieces 
up  to  distribute  them  round  to  bis 
friends,"  and  sent  a  few  of  the  orders  out 
with  his  own  team.  This  he  admits.  He 
used  none  ol  the  meat  himself;  neither 
was  any  of  the  meat  sold. 

The  defendant  sets  upnoJustlBcation  by 
his  pleading.  It  would  not  avail  him 
were  he  to  do  so,  with  the  facts  before  us. 
Notwithstanding  be  may  have  acted  as 
the  agent  or  servant  of  theofflcers  in  what 
be  did,  It  furnishes  him  no  legal  justifica- 
tion. "It  is  no  defense  to  an  action  of 
trover  that  the  defendant  acted  as  the 
agent  of  another.  If  the  principal  is  a 
wrong-doer,  the  agent  is  a  wrong-doer 
also."  Kimball  v.  Billings,  56  Me.  147. 
161. 

It  Is  established  as  elementary  law,  by 
well-settled  principles  and  a  long  line  of 
decisions,  that  any  distinct  act  of  domin- 
ion wrongfully  exerted  over  property  In 
denial  of  the  owner's  right,  or  inconsistent 
with  it,  amounts  to  a  conversion.  It  is 
not  necessary  tu  a  conversion  that  it  be 
shown  that  the  wrong-doer  has  applied 
It  to  bis  own  use.  It  he  has  exercised  a 
dominion  over  it  in  exclusion  or  in  defi- 
ance of  or  inconsistent  with  the  owner's 
right,  that  in  law  is  a  conversion,  wheth- 
er it  be  for  his  own  or  another  person's 
use.  Cooley,  Torts,  448;  Webber  v.  Da- 
vis, 44  Me.  147. 152;  Miller  v.  Baker,  1  Mete. 
(Mass.)  27;  Fernald  v.  Chase,  37  Me.  289. 
"He  who  Interferes  with  my  goods,  and 
without  any  delivery  by  me,  and  without 
my  consent  undertakes  to  dispose  of  them, 
as  having  the  property,  general  or  special, 
does  it  at  his  peril  to  answer  me  the  value 
in  trespass  or  trover."  Gibbs  v.  Chase,  10 
Mass.  125,  128. 

In  this  case  the  defendant  was  more 
than  a  mere  naked  bailee.  He  exercised 
a  dominion  over  the  property  destructive 
of  it,  and  Incousistent  with  the  plalntiffa' 
ownership.  The  fact  that  he  was  the 
servant  of  others  who  were  themselves 
wrong-doers,  and  acted  under  their  au- 
thority, cannot  avail  him,  though  he  may 
have  been  ignorant  of  their  want  of  ti- 
tle lo  the  property  in  question.  Kimball 
V.  Billings,  supra;  Coles  v.  Clark,  S  Cusn. 
899,  and  cases  there  cited ;  Hoffman  v.  Ca- 
row,  22  Wend.  286;  Gilmore  v.  Newton,  9 
Allen,  171 ;  Freeman  v.  Underwood,  66  Me. 
229,283. 

The  stipulation  of  parties  has  settled 
the  amount  of  damagfis  tn  be  recovered. 

Judgment  for  the  plaintiffs  for  $48.73, 
with  interest  thereon  from  the  date  of  the 
writ. 

Peters,  C.  J.,  and  Libbbt,  Eurrt,  Has- 
kell, and  Whitehouse,  JJ.,  concur. 


(83  He.  219)  

Inhabitants  of  Lyman  v.  Inhabitants 
OF  Kennebunkpokt. 

(Swpreme  JiidteUil  Cov/rt  of  Maine.    March  17, 
1891.) 

OVBBSEBRB  OF  THB  POOB— DUTlltB  OF  BeLEOTMBN. 

Towns  have  the  discretiontuy  power  to 
choose  any  number  of  overseers  of  the  poor,  not 
exceeding  12;  but,  if  they  deem  the  election  of 
separate  overseers  unnecessary,  the  duties  per- 
talniag  to  ttiose  officers  are  to  be  discharged  by 


the  selectmen,  of  whom  there  must  he  S,  5,  or  7. 
Held,  accordingly,  that  the  election  of  only  one 
overseer  of  the  poor  is  valid. 
(Pffloial.) 

Exceptions  from  supreme  ]adicial  court, 
York  county. 

In  the  case,  which  was  a  pauper  suit  be- 
tween the  towns,  it  appeared  that  the 
plaintiffs  had  elected  but  one  overseer  of 
the  poor,  who  was  in  office  at  the  time  the 
supplies  were  furnished.  The  defendants 
contended  that  one  overseer  was  not  suffi- 
cient, as  the  law  requires  the  election  of  3, 
6,  or  7,  and  therefore  objected  to  the  notice 
of  the  supplies  given  to  them,  which  was 
signed  by  only  one  overseer.  The  presid- 
ing Justice  instructed  the  jui'y  that  it  was 
regular  and  sufficient  in  form.  The  de- 
fendants excepted  to  the  Instruction. 

B.  F.  Hamilton  and  G.  F.  Haley,  for 
plaintiffs.  R.  P.  Tapley  and  N.B.  Walker, 
for  defendants. 

Whitehouse,  J.  Action  to  recover  for 
the  support  of  a  pauper  whose  legal  settle- 
ment is  alleged  to  have  been  in  the  defend- 
ant town. 

The  written  notice  to  the  overseers  of 
the  defendant  town  was  signed  by  "James 
B.  Roberts,  overseer  of  the  poor  of  Ly- 
man. "  It  appeared  from  thetown  records 
in  evidence  that,  pursuant  to  articles  In 
the  warrant  therefor,  three  inhabitants  of 
the  town,  other  than  Roberts,  were  chosen 
selectmen  and  assessors,  and  James  B. 
Roberts  overseer  of  the  poor,  for  the  mu- 
nicipal year  in  question.  No  other  over- 
seers were  chosen.  Thereupon  it  is  con- 
tended in  behalf  o(  the  defense  that.  Inas- 
much as  the  liability  of  one  town  to  reim- 
burse another  for  expeiisee  thus  incurred 
in  support  of  a  pauper  is  created  solely  by 
the  express  terms  of  legislative  enactment, 
the  plaintiff  town  must  strictly  observe 
all  these  statutory  requirements  to  au- 
ttaorise  a  recovery ;  that,  by  section  12  of 
chapter  3  of  the  Revised  Statutes,  towns 
shall  choose  3,  5,  or  7  inhabitants  to  be 
selectmen  and  overseers  of  the  poor ;  that 
the  election  of  one  overeeer  is  not  a  com- 
pliance with  this  statute;  and  that,  wben 
the  varied  and  responsible  duties  Imposed 
upon  these  officers  by  law  are  in  fact  per- 
formed by  a  single  inhabitant  chosen  to 
that  office.  It  will  not  besufficlent  to  charge 
another  town  with  the  expense  of  the 
support  of  a  pauper  having  a  settlement 
therein. 

If  the  premises  are  correct,  the  conclu- 
sion will  be  difficult  to  resist. 

But  it  is  provided  by  section  10,  c.  24. 
BeV.  St.,  that  towns  may  at  their  annual 
meeting  choose  not  exceeding  12  legal 
voters  therein  to  be  overseers  of  the  poor, 
and  section  12  of  chapter  3,  above  referred 
to,  provides  for  the  election  of  8,  B,  or  7 
selectmen  and  overseers  of  the  poor  when 
other  overseers  are  not  chosen.  Are  these 
two  enactments  to  be  construed  together 
so  that  the  requirement  in  chapter  3,  to 
choose  8,  5.  or  7,  must  be  held  at  the  same 
time  to  be  a  special  designation  of  the 
number  of  overseers  of  the  poor  to  be 
chosen  under  chapter  24?  Clearly  not. 
This  more  plainly  appears  from  an  exami- 
nation of  the  original  enactments  of  1821 
in  this  state,  which  wei-e  but  slight  modi- 
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flcatlons  of  tbe  corresponding  statutes  in 
Massacbusetts  of  1786  and  1794. 

It  is  provided  in  section  1  of  the  act 
approved  March  19,  1821,  that  in  tbe 
month  of  March  or  April  annually  "the 
citixens  in  any  town  shall  choose  •  *  * 
three,  five,  or  seven  able  and  discreet  per- 
sons, of  good  conversation,  inhabiting  In 
the  town,  to  be  selectmen  and  overseers 
of  the  poor,  where  other  persons  shall  not 
be  particularly  chosen  to  that  office, 
(which  any  town  may  do  11  they  shall 
think  it  necessary  and  convenient.) "  And 
by  section  3  of  act  approved  March  21, 1821, 
it  is  provided  that  "any  town  may  also 
at  tbelr  annual  meeting  choose  any  num- 
ber not  exceeding  twelve  suitable  persons 
dwelling  therein  to  be  overseers  of  tbe 
poor;  and,  where  such  are  not  specially 
chosen,  tbe  selectmen  shall  be  overseers 
of  tbe  poor. "  It  is  manifest  that  when 
the  town  exercised  the  power  conferred 
by  the  latter  section,  and  chose  any  num- 
ber not  exceeding  12. overseers  of  the  poor, 
the  direction  In  tbe  former  section  to 
choose  3.  5.  or  7  inhabitants  to  be  select- 
men applied  only  to  seiet-tmen,  and  not  to 
overseers  of  the  poor ;  for  the  express  con- 
dition was  fnlflUed,  and  "other  persons 
were  particularly  chosen  to  that  office." 

The  language  employed  in  both  sections 
leaves  np  doubt  that  with  respect  to  -the 
number  of  officers  they  were  to  be  con* 
stmed  separately;  "where  such  [over- 
seers] are  not  specially  chosen,  the  select- 
men shall  be  overseers  of  the  poor. "  The 
limitation  as  to  numbers  referred  pri- 
marily to  selectmen,  who  should,  however, 
be  ex  otOclo  overseers  of  tbe  poor  in  case 
the  privilege  of  cboobing  any  number  of 
separate  overseers  had  not  been  exercised. 
Any  attempt  tu  construe  the  enactments 
together  and  apply  the  limitations,  in  re> 
gard  to  numbers,  to  the  choice  of  over^ 
seers  in  both  sections  at  the  same  time, 
would  render  their  provisions  incongruous 
and  absurd,  and  the  acts  mutually  de- 
structive. The  privilege  of  choosing  "any 
nnmber"  not  exceeding  12  is  destroyed  by 
restricting  tbe  choice  to  8, 5,  or  7.  Nor  are 
we  required  to  impute  any  such  contra- 
dictory purpose  to  the  legislature.  Con- 
stmed  according  to  their  plain  terms  and 
express  conditions,  ths  two  enactments 
were  obviously  designed  to  give  towns 
discretionary  power  to  choose  any  num- 
ber of  overseers,  not  exceeding  12;  but,  if 
they  deemed  the  election  of  separate  over- 
seers unnecessary,  the  duties  pertaining  to 
those  officers  were  to  be  discharged  by  the 
selectmen,  of  whom  there  must  be  S,  5,  or 
7.  These  separate  enactments  have  been 
preserved  through  all  tbe  revisions  of  our 
statutes,  and  in  their  present  condensed 
form  have  precisely  the  same  import.  Tbe 
right  to  choose  not  exceeding  12,  la  the 
right  to  choose  any  number  not  exceeding 
12.  When  the  functions  of  selectmen  and 
overseers  are  combined  in  the  same  per- 
sons, there  must  be  3,5,  or  7;  It  a  separate 
board  of  overseers  is  constituted,  there 
may  be  any  number  not  exceeding  12. 

The  election  of  James  B.  Roberts  as  solo 
overseer  of  the  poor  of  Lyman  was  in 
compliance  with  the  statutes.  His  official 
action,  as  such,  is  binding  on  the  defend- 
ant town.    The  notice  signed  by  him  was 


sufficient  to  charge  the  defendant  town 
with  liability  for  the  support  of  the  pau- 
per if  be  had  a  legal  settlement  therein. 
That  question  was  submitted  to  the  Jury 
under  instructions  to  which  no  exceptions 
were  taken.  There  was  evidence  sufficient 
to  authorize  the  verdict  of  the  jury,  and 
the  case  discloses  no  Just  cause  for  revers- 
ing their  finding  upon  that  issue. 

But  excessive  Interest  was  evidently 
allowed.  It  the  plaintiff  shall  within  80 
days  from  the  entry  of  this  decision  remit 
f4.88,  and  accept  judgment  for  $73.48  as 
of  September  24, 1889,  the  entry  must  be, 
motion  and  exceptions  overruled. 

Pkters,  C.  J.,  and  Walton,  YiBaiN, 
LiBBBT,  and  Haskell,  JJ.,  concur. 

(S3  Me.  228) 

Fabnbworth. 


CiTT  OF  Rockland  v, 

(Supreme  JvMcial  Court  of  MtOiM.   March  17, 
1891.) 

CoiXBonoN  o»  Tax— AOTion  or  Dkbt— Etidbncb. 

1.  In  an  action  of  debt  to  recover  a  tax  as- 
sessed upon  personal  property,  It  is  a  material 
averment  that  the  defendant  was  an  inhabitant 
of  the  plaintiff  town,  etc.,  and  it  is  incumbent 
upon  the  plaintiff  to  establish  it  by  competent 
evidence. 

2.  Where  such  an  action  was  submitted  on 
report  to  the  lavr  court,  and  the  evidence  did  not 
disclose  any  testimony  to  prove  that  allegation, 
the  plaintiff  moved  to  have  the  report  discharged. 
Heta  that,  as  no  injustice  can  result  from  allow- 
ing the  plaintiff  an  opportunity  to  supply  the 
omission,  if  the  evidenoe  exists,  the  motion 
should  be  granted,  and  the  case  remanded  for 
trial. 

(OgUslal.) 

Report  from  supreme  Judicial  court, 
Knox  county. 

E.  K  Gould  and  C.  E.  Littlefleld,  fur 
plaintiff.  J.  O.  Robinson  and  J.  F.  Libby, 
for  defendant. 

Whitkhocsb,  J.  Action  of  debt  to  re- 
cover tbe  amount  of  a  tax  assessed  on  tbe 
personal  property  of  the  defendant  for 
the  year  1885.  It  is  provided  by  section 
12,  c.  6,  Rev.  St.,  that  "all  personal  prop- 
erty, within  or  without  tbestate,  •  •  • 
shall  be  assessed  to  the  owner  in  thetowu 
where  be  is  an  inhabitant,  on  thefiratday 
of  each  April."  And  it  is  alleged  In  the 
plaintiffs' declaration  that"  the  said  Mary 
C.  Farnsworth,  on  the  Ist  day  of  April, 
1885,  was  an  inhabitant  of  said  city  of 
Rockland."  This  is  a  material  averment, 
and  it  is  incumbent  upon  the  plaintiff  to 
establish  it  by  competent  evidence  as  a 
necessary  part  of  the  city's  case.  It  Is 
true  that  inNowell  v.  Tripp,  61  Me.  426,  an 
action  against  a  collector  for  an  arrest  al- 
leged to  be  illegal,  it  was  held  that.  In  de- 
termining what  persons  are  to  be  taxed, 
the  assessors  were  no  more  acting  outside 
at  their  Jurisdiction  than  in  determining 
what  property  shall  be  taxed,  and  that 
an  "error  of  the  assessors  in  taxing  one 
as  an  Inhabitant  of  their  town  when  in 
fact  be  was  not  an  inhabitant  forms  no 
exception  to  tbe  rule  that  a  collector's 
warrant  is  his  protection  against  all  er- 
rors and  illegalities  but  his  own. "  Biit 
in  McCrillis  v.  Mansfield,  64  Me.  198,  an  ac- 
tion by  acollector  to  recover  a  poll-tax  as- 
sessed upon  tbe  defendant,    It  appeared 
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tbat  tbe  defendant  vraa  not  an  Inhabitant 
of  the  town  at  the  time  the  tax  waa  as- 
sessed,  and  a  nonsuit  waB  entered,  the 
conrt  holding  that  tbe  doctrine  of  Nowell 
T.Tripp  Hhoald  not  bo  extended  to  apply 
to  HDch  a  caae. 

But  this  action  is  brought  directly  by 
the  city  of  Bockland.  in  its  own  name,  to 
collect  a  tax  by  virtoe  of  the  authority 
conferred  by  sectlou  175,  c.  6.  Rev.  St. ;  and 
H  fortiori  tbe  plaintiff  is  bound  to  prove 
the  defendant's  residence  in  that  city  at 
the  time  in  question.  If  she  was  not  an 
inhabitant  of  tbat  city  on  the  1st  day  of 
April,  1K86,  she  was  not  liable  to  be  taxed 
there  for  personal  property,  and  this  ac- 
tion cannot  be  maintained. 

But  patient  and  careful  scrutiny  of  the 
report  not  only  fails  to  disclose  direct  and 
positive  evidence  of  such  residence  In  Bock - 
land,  but  any  evidence  whatever  from 
which  that  fact  can  be  leeitlmately  in- 
ferred. There  are  Indeed  remote  Intima- 
tions that  might  form  the  basis  for  a 
plausible  conjecture,  but  no  facts  or  cir- 
cumstances entitled  to  be  received  as 
competent  evidence  to  establish  a  mate- 
rial proposition  in  a  court  of  justice. 
Whether  this  fatal  omission  \^as  occa- 
sioned by  inadvertency  or  necessity  does 
not  distinctly  appear.  But  the  entire  ab- 
sence of  any  allusion  to  tbe  question  In 
the  report,  and  the  plaintiRs'  motion  filed 
in  this  court  askiJig  to  bare  the  report 
discharged  If  the  evidence  is  deemed  insuf- 
tlcient  upon  this  point,  suggest  the  proba- 
bility that  counsel  either  wholly  over- 
looked the  point  or  too  confidently  as- 
sumed that  it  would  not  be  raised.  As  no 
injustice  can  result  from  allowing  the 
plaintiffs  an  opportunity  to  supply  the 
omission.  If  the  evidence  exists,  we  think 
the  motion  should  be  granted,  and  the 
case  remanded  for  trial. 

Report  discharged. 

PuTERS,  C.  J.,  and  Walton,  Viuoin, Lib- 
bet,  and  Haskull,  JJ.,  concur. 


He.  223) 


Thompson  v.  Lewis. 

(Supreme  JudicUH  Cmi/rt  of  Staine.   March  17, 

1891.) 

Fish— Taking  Smelts— RKPHAL—PLBADmo — 

JOINDEB  or  CODNTB. 

1.  Chapter  190  of  Private  and  Special  Iaws 
of  1867,  Which  provides  a  penalty  for  taking 
smelts  from  Damariscotta  river,  has  not  been 
repealed,  either  expressly  or  by  implication. 

2.  A  misjoinder  of  counts  must  be  specially 
demurred  to.  If  any  one  of  the  counts  is  good, 
the  declaration  must  be  sustained  on  general  de- 
murrer. 

(Offlcial.) 

Exceptions  from  supreme  judicial  conrt, 
Lincoln  county. 

This  was  an  action  of  debt  under  chap- 
ter 190  of  tbe  Private  and  Special  laws  of 
1867,  entitled  "An  act  to  regulate  the  tak- 
ing of  fish  In  the  Damariscotta  river." 

W.  B.  Hilton,  for  plaintiff.  George  B. 
Sawyef,  for  defendant 

WuitEHOusE,  J.  General  demurrer  to 
tbe  writ  containing  11  counts  in  an  action 
baaed  on  chapter  190  of  the  Private  and 
Special  Laws  of  1867,  to  recover  the  penal- 


ty for  taking  smelts  from  the  Damaris- 
cotta river,  by  the  use  of  nctaand  seines, 
in  December,  1889,  and  January,  1880. 

Tbe  first  objection  Interposed  by  the  de- 
fense is  that  the  act  above  named  has 
been  repealed  by  subsequent  legislation. 
The  first  section  of  the  act  provides  tbat 
during  the  months  of  December,  January, 
February,  and  March  of  each  year  no  per- 
son shall  "take  fish,  by  tbe  use  of  nets  or 
seines, from  the  Damariscotta  river,  so  far 
up  said  river  as  the  tide-waters  extend. " 

There  is  no  law  which  in  terms  repeals 
this  act  by  express  reference  to  it,  but  it  is 
a  well-settled  rule  of  Interpretation  that 
when  a  new  statute  covers  the  whole  sub- 
ject-matter of  an  old  one,  adds  offenses 
and  prescribes  dlffprent  penalties  for  those 
enumerated  In  the  old  law,  the  former 
statute  is  repealed  by  implication,  and  the 
most  recent  Kxpression  of  the  legislative 
will  regarded  as  the  only  one  having  the 
force  of  law.  Norrls  v.  Crocker,  13  How. 
438;  Com.  v.  Kelliber,  12  Allen.  481.  So, 
also,  when  the  latter  act  is  inconsistent 
with  or  repugnant  to  tbe  former.  Smith 
V.  Sullivan,  71.  Me.  152.  But  no  subse- 
quent enactment  exists  which  can  be  held 
under  these  rules  to  operate  as  a  repeal 
of  this  act  of  1867.  There  is  no  subsequent 
act  necessarily  inconsistent  with  It  and  no 
act  -which  can  be  deemed  a  substitute  for 
it  as  embracing  all  of  Its  provisions.  The 
Damariscotta  river  was  expressly  exempt- 
ed from  the  operation  of  the  provisions  of 
chapter  70,  Laws  1869;  chapter  171,  Laws 
1870;  and  of  chapter 40,  Rev.  St.  1871,— by 
force  of  sections  30,  12,  and  60  of  those 
chapters,  respectively.  It  appears,  bow- 
ever,  tbat  by  chapter  23  of  tbe  Public 
Laws  of  1878  this  general  exemption  of 
Damariscotta  river  was  limited  to  so 
much  ol  the  waters  of  Damariscotta  river 
as  are  west  of  tbe  railroad  bridge  in  Dam- 
ariscotta Mills;  and  it  is  contended  in  be- 
half of  tbe  defendant  that,  as  to  the  part 
not  exempted,  all  the  general  laws  appli>  ■ 
cable  to  the  subject  immediately  took 
effect,  and  thereby  repealed  the  antecedent 
enactment  of  1867,  with  which  It  is  claimed 
they  were  Inconsistent.  But  the  laws  re- 
lating to  the  subject-matter  in  force  at 
that  time  were  not  inconsistent  with  tbe 
act  of  1867.  Chapter  23  of  thePublic Laws 
of  1878  did  not  become  effective  as  a  law 
until  March  29, 1878,  SO  days  after  tbe  ad- 
journment of  tbe  legislature  passing  the 
act ;  while  the  general  revision  of  the  fish- 
ery laws  found  in  chapter  75  of  the  Laws 
of  the  same  year  took  effect  when  ap- 
proved, February  21,  1878.  Thus  it  ap- 
pears tbat,  when  the  exemption  of  Dama- 
riscotta river  was  limited  by  chapter  23  of 
the  Laws  of  1878,  the  only  law  applicable 
to  the  subject,  then  in  force,  was  chapter 
76  of  the  Laws  of  1878 ;  and  it  will  l>e  seen, 
on  examination,  that  this  act  contains  no 
provisions  relating  to  smelts  inconsistent 
with  chapter  190  of  the  Private  and  Spe- 
cial Laws  of  1867.  Tbe  prohibition  of  the 
latter  act  extends  only  to  the  months  of 
December,  January,  February,  and  March. 
It  contains  no  restrictions  with  respect  to 
the  remainder  ol  the  year,  while  section  11 
of  chapter  75  of  the  Laws  of  1878  prohibits 
the  taking  of  smelts  therwlse  than  by 
hook  and  line  between  the  let  day  of  April 
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and  Ist  day  of  Norember  in  each  year. 
With  respect  to  time,  the  two  acta  are  ex- 
act complements  ul  each  other,  and  to- 
gether embrace  the  whole  year.  They  are 
not  in  conflict.  Section  11  of  chHpter  75  of 
The  Laws  of  1878  was  amended.  In  1881,  by 
snbBtltatlng  October  for  November,  and 
as  thus  amended  it  now  appears  aH  sec- 
tion 46,  page  379,  of  the  Revised  Statutes. 
But  this  obviously  had  no  effect  to  render 
the  provision  repugnant  to  the  ant  of  1867. 
It  simply  left  one  month  unguarded. 

The  objection  that  there  are  several 
counts  Joined  in  the  plaintiff's  declaration 
eannot  prevail  as  a  cause  for  demnn-er. 
Allen  V.Ham.  63  Me.  585;  Mitchell  v.  Tlb- 
betts,  17  Pick.  298.  If  any  one  of  the 
connts  is  good,  the  declaration  must  be 
sustained  on  general  demurrer.  Bank  v. 
Abell,  63  Me.  348;  Blanchard  v.  Uoxle,  84 
Me.  376. 

Exceptions  sustained.  Demurrer  over- 
ruled. 

Peters,  C.  J.,  and  Walton,  Vikgim,  Lib- 
BKT,  and  Haskbll,  JJ..  concur. 


(ft  M*.  ao)  

KiMOSBUBY  V.  Saboent  et  ah 

{Supreme  Judicial  Cawrt  of  MaAne.    Uarch  18, 
1891.) 

Attacbmxkt— Giams  bt  Third  Person— Receipt 

USDBB  DDBESS — PbaUD. 

1.  Where  an  officer  with  a  writ  against  one 
person  attaches  personal  property  claimed  by  an- 
other person,  the  latter  Is  under  no  duress;  and 
a  receipt  signed  by  him,  to  obtain  a  release  of 
the  property  ttova  the  officer's  custody,  cannot 
be  avoided  for  duress. 

2.  Where  the  officer  does  not  undertake  to 
state  the  terms  or  conditions  of  the  receipt  writ- 
ten by  him  to  be  given  by  the  claimant,  hut  only 
states  his  opinion  of  its  legal  effect,  (the  claim- 
ant having  the  opportunity  to  read  the  receiivt, 
but  signing  without  reading,)  the  receipt  cannot 
be  avoided  on  the  ground  of  fraud,  even  thongh 
the  officer  misstated  its  legal  effect. 

(Official.) 

Report  from  supreme  Judicial  court, 
Penobscot  connty. 

G.  W.  Howe,  lor  plalntUf.  Peregrioe 
White,  for  defendants. 

Emert,  J.  On  report.  The  action  Is 
assumpsit  by  an  officer  against  receiptors 
upon  their  written  receipt  for  property 
attached  by  him  on  a  writ  against  John 
D.Sargent,  one  of  the  receiptors,  and  hus- 
band of  Mary  Sargent,  the  other  receiptor. 
The  receipt  was  in  the  nsual  form,  upon  a 
printed  blanl^,  with  this  concluding  print- 
ed clause:  "And  we  further  agree  that 
this  receipt  shall  be  conclusive  evidence 
against  us  as  to  our  receipt  of  said  prop- 
erty. Its  value  before  mentioned,  and  our 
liability,  nnder  all  circumstances,  to  said 
ofBcer  for  the  full  sum  above  mentioned." 
Judgment  was  obtained  inthesnlt  against 
Joshua,  and  execution  issued  thereon,  up- 
on which  execution  the  officer  seasonably 
made  demand  on  the  receiptors  for  the 
attached  property.  Delivery  was  refused. 
In  this  action  upon  the  receipt,  the  de- 
fendants, under  proper  pleadings,  rest  their 
defense  solely  upon  their  contention  that 
the  receipt  was  obtained  from  them  by 
lioress  or  fraud  on  the  part  of  the  officer. 

The  defendants'  evidence,  giving  it  all 


reasonable  effect,  amounts  to  tbis:  The 
plaintiff,  a  deputy-sheriff,  having  a  writ 
against  Joshua,  and  having  orders  to  at- 
tach thereon  the  cattleon  his  farm,  waited 
upon  him  at  his  farm  for  that  purpose. 
Joshua  told  the  officer  that  the  cattle  be- 
longed to  his  wife,  who  was  sick  in  hor 
chamber  from  recentchild-birth,  (the  child 
being  two  days  old,)  and  asked  the  officer 
to  go  with  him  to  the  wife's  room,  that 
she  might  formally  forbid  the  attachment. 
The  officer  went  with  the  husband  to  the 
wife's  room,  and  there  she  forbade  the  at- 
tachment, claiming  the  cattle  as  her  own. 
The  officer  replied  that  he  must  neverthe- 
less attach  the  cattle  according  to  his  in- 
structions, he  having  a  good  bond.  He 
then  left  the  house,  ana  with  his  assistant 
began  gathering  the  cattle  together  to 
take  away.  In  so  doing  this,  there  was  , 
much  shouting  at  and  whipping  of  the 
cattle  to  keep  them  in  place.  Tbis  dls- 
turbed  and  excited  the  wife,  and  her  nurse 
told  the  husband  he  must  get  rid  of  thosn 
men  somehow  or  other.  Mr.  Sargent 
spoke  to  the  officer,  m  ho  advised  him  to 
have  the  cattle  receipted  for, and  the  own- 
ership determined.  A  neighbor,  Mr.  Frees, 
was  called  in,  but  he  declined  to  sign  the 
receipt.  Then  all  three  went  into  the 
house,  to  the  wife's  room.  The  officer 
there  said  that,  if  they  wanted  to  keep  the 
cattle  from  being  driven  away,  they  must 
sign  a  receipt  for  them.  The  wife  at  first 
refused  to  sign  any  receipt,  declaring  she 
would  not  give  up  her  claim.  The  officer 
said  she  would  not  be  signing  away  her 
claim  to  the  cattle,  but  only  becoming  se- 
curity for  them  until  the  ownership  could 
bo  determined.  She  then  appealed  to  her 
husband  and  her  neighbor,  Mr.  Frees, 
both  of  whom  advised  her  to  sign  it.  She 
thereupon  took  the  paper  from  the  officer, 
and  signed  it  with  her  husband.  She  did 
not  read  the  paper,  nor  hear  it  read,  and 
did  not  know  the  contents  of  it.  The  hus- 
band heard  it  read  over  after  the  signing, 
but  did  not  notice  the  clause  above  quot- 
ed. 

The  officer's  version  is  entirely  opposed 
to  that  of  the  defendants,  but  we  have  no 
occasion  to  consider  it. 

1.  As  to  duress.  A  comparison  of  this 
case  with  Harmon  v.  Harmon,  61  Me.  227; 
Higgins  V.  Brown,  78  Me.  473,  6  Atl.  Rep. 
2B9:  and  Hilbom  v.  Bucknam,  78  Me.  482. 
7  Atl.  Rep.  272,— must  make  iteyldent  that 
here  was  no  legal  duress,  such  as  would 
avoid  the  receipt.  The  officer  used  no  un- 
lawful threats,  exercised  no  unlawful  force. 
The  peculiar  circumstances  of  the  wife's 
Illness  and  weakness  made  the  occasion 
painful,  and  the  emergency  perhaps  se- 
vere; but  the  officer  was  within  the  line 
of  his  duty.  He  did  not  seek  the  wife,  and, 
indeed,  she  did  not  sign  at  his  request,  but 
only  after  seeking  the  advice  of  her  hus- 
band and  neighbor. 

2.  As  to  fraud.  In  considering  this  de- 
fense, it  is  to  be  borne  in  mind  that  no  fidu- 
ciary relation  existed  between  the  parties. 
The  defendants  from  the  first  regarded  the 
officer  as  antagonistic.  Thesltuation  was 
tills :  The  defendants  desired  to  withdraw 
the  cattle  from  the  custody  of  the  officer. 
There  were  several  ways  open  to  them. 
They  could  pay  the  debt,  replevy  the  cat- 
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tie,  or  receipt  for  them.  Tbey  conld  also 
abandon  the  cattle,  and  hold  the  officer 
for  all  damages.  They  chose  to  receipt  for 
them.  The  receipt  was  prepared  and  pre- 
sented to  tbem.  No  statement  was  made 
to  them  of  Its  contents  or  terms.  At  the 
most,  there  was  only  a  statement  of  an 
opinion  that  the  receipt  would  not  operate 
in  law  to  estop  the  wife  from  asserting 
her  own  claim.  Perhaps  it  would  not  had 
she  returned  the  cattle  to  the  officer,  and 
thus  satisfled  the  receipt.  Its  terms  and 
contents  were  fully  open  to  them,  how- 
ever. It  fully  stated  the  obligations  they 
assumed  by  signing  it.  They  signed  it 
without  duress,  and  thereby  obtained 
their  object,— the  release  of  the  cattle  from 
the  officer's  custody. 

They  cannot  now.  after  having  attained 
their  purpose,  avoid  their  own  reciprocal 
engagement  by  showing  that  they  did  not 
read  the  paper,  did  not  know  its  terms, 
or  wei"e  misled  by  the  officer's  erroneous 
opinion  as  to  Its  legal  effect.  They  should 
have  redelivered  the  property  according 
to  their  engagement,  and,  having  fulfilled 
that,  they  would  have  been  relieved. 
They  stipulated, however,  thatthey  would 
not  question  their  liability  lu  an  action  on 
the  receipt,  and  by  that  stipulation  they 
must  now  abide. 

This  rule  may  seem  severe  upon  the 
weak,  thoughtless,  or  unlearned;  but  re- 
flection win  satisfy  the  mind  that  the  rule 
Is  essential  to  the  certainty  and  security 
of  titles,  and  to  the  faith  and  value  of 
contracts.  Without  such  a  rule,  business 
could  not  be  carried  on.  Grant  v.  Grant, 
56  Me.  678;  Insurance  Co.  v.  Hodgkins,  66 
Me.  109;  Thompson  v.  Insurance  Co.,  75 
Me.  55;  Abbott  v.  Trent,  78  Me.  121,  3  AtL 
Rep.  44;  Dpton  v.  Trlbilcock,  91  U.  S.  50. 

By  their  receipt,  the  defendants  also 
stipulated  that  If  they  did  not  redeliver 
the  property,  they  would  pay  the  value, 
— f  150.  By  tailing  to  redeliver  the  cattle 
they  have  now  become  liable  to  pay  that 
sum.  Whether  or  not  the  wifn  owned  the 
cattle  Is  immaterial  In  this  action.  Rather 
than  redeliver  the  cattle,  and  pursue  such 
remedies  as  might  then  be  open  before  her, 
she  elected  to  retain  the  cattle,  and  thus 
allow  her  liability  upon  the  receipt  to  be- 
come fixed.  Boom  Corp.  v.  Wilklns,  27  Me. 
.145;  Drew  v.  Livermore,  40  Me.  286.  The 
officer,  however,  only  asks  fur  damages 
enough  to  satisfy  the  execution  on  the 
judgment  against  Joshua,  which  appears 
to  be  tll3.07,  with  interest  from  date  of 
judgment,  May  12, 1888.  Hence  damages 
will  be  limited  to  that  amount. 

Judgment  for  plain  tilt. 

Peters,  C.  J.,  and  Walton,  Virgin, 
Foster,  and  Haskell,  JJ.,  concurred. 


(83  Me.  193) 


Cram  v.  Oilman. 


(9u/preme  Judicial  Cowrt  of  Maine.    March  6, 
1891.) 

Equity — Final  Decree — ^Appbal. 
In  equity  there   is  no  alSrmstive  decree  to 
be  appealed  from  until  the  decree  is  signed,  en- 
trared,  and  filed.    Unless  the  record  shotrs  each  a 
signing  and  filing,  an  appeal  will  be  dismissed. 
{Official.) 


Appeal  from  supreme  judicial  court, 
Waldo  county. 

W.  H.  Fogler,  for  appellant.  J.  W. 
Kaowlton.tor  appellee. 

Emery,  J.  An  equity  appeal.  The  de- 
fendant asks  the  law  court  to  entertain 
his  appeal  from  what  he  assumes  to  be  a 
final  decree  against  him  in  the  cause.  The 
plaintiff  asks  that  the  appeal  be  dismissed 
as  not  claimed  within  10  days  after  the  de- 
cree was  made.  On  this  motion  to  dis- 
miss we  are  furnished  with  the  docket  en- 
tries in  the  case. 

By  our  equity  procedure  statute,  (Rev. 
St.  c.  77,  §  20,)  an  appeal  from  a  final  de- 
cree in  equity  may  be  taken  within  10 
days  after  such  decree  is  "signed,  entered, 
and  filed."  When  the  court  has  flnally  es- 
tablished and  defined  the  rights  of  the  par- 
ties in  an  equity  suit,  and  Indicated  what 
relief  should  be  awarded,  it  remains  to 
embody  this  judgment  in  a  suitable  de- 
cree, which,  when  properly  authenticat- 
ed and  enrolled,  shall  be  the  authoritative 
expression  of  the  Judgment  of  the  court. 
In  our  practice,  decrees  are  sufficiently  en- 
rolled by  being  "entered  and  filed." 

Drafts  of  such  decrees  are  to  bo  prepared 
by  the  prevailing  counsel,  and  filed.  Cor- 
rections of  such  drafts,  it  any  are  desired, 
are  to  be  prepared  by  the  other  counsel, 
and  filed.  In  case  of  final  disagreement 
among  counsel  as  to  the  correct  form  of 
the  decree,  all  the  drafts  are  to  t>e  submit- 
ted to  a  Justice  of  the  court  to  settle  the 
form.  Chancery  rule  49,  1881;  rule  28, 
1891.  The  mere  draft  of  a  decree,  how- 
ever, even  though  agreed  upon  by  coun- 
sel, and  filed.  Is  not  the  decree  of  the 
court.  There  is  no  decree,  and  conse- 
quently no  appeal  from  it  as  a  decree,  un- 
til the  draft  is  authenticated  and  en- 
rolled, or,  in  the  words  of  our  statute, 
"signed,  entered,  and  filed."  Gilpatrick 
V.  Olidden,  82  Me.  201.  19  Atl.  Rep.  106. 
Such  a  formal  decree,  however,  is  not  al- 
ways necessary  to  dismiss  a  suit  after 
judgment  of  dismissal  by  the  law  court. 
Thurston  v.  Haskell,  81  Me.  303, 17  Atl. 
Rep.  73. 

The  docket  entries  of  the  fllingof  decrees 
in  this  casp  are  as  follows: 

"February  15, 1888.    decree  filed. 

"May  24,  1889.    2nd  decree  filed. 

"July  11. 1889.    Amended  decree  filed. " 

This  appeal  was  claimed  June  18, 1889. 

The  docket  does  not  show.  In  terms, 
whether  these  papers  were  mere  drafts  of 
decrees  prepared  by  counsel,  and  filed  un- 
der the  rule,  or  were  "signed,  entered,  and 
filed  "  as  decrees  of  the  court.  If  they  were 
the  former,  there  is  as  yet  no  decree  to  ap- 
peal from.  If  they  were  the  latter,  this 
appeal  is  too  late  to  aftect  the  decrees  of 
February  15.  18S8,  and  May  24, 1889,  (more 
than  10  days  having  elapsed,)  and  is  tou 
early  to  affect  the  decree  of  July  11, 1889. 
In  either  case,  this  appeal  must  be  die- 
missed. 

Appeal  dismissed,  with  costs. 

Peters,  (J.  J.,  and  Libbbt,  Foster, 
Haskell,  and  Wuitebouse,  JJ.,  concur. 
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Johnson  ▼.  Mains  &  N.  B.  Inb.  (To. 

(Supreme  Judicial  Court  of  Maine.    Feb.  28, 
1891.) 

tsscRAjiax — Lirs  Poliot  — Applicatioit — Faxbb 
Stateiusktb — Insanitt. 
1.  Unleas  otherwise  apparent  from  the  con- 
text, tihe  word  "insanity, "  in  statutes  and  con- 
tracts, means  inability  to  reason  and  will  intelli- 
gently. 

3.  When  a  party  makes  unqualified  state- 
ments in  a  contract,  and  therein  stipulates  that 
they  are  full,  complete,  and  true,  he  stipulates 
for  aotval,  absolute  truth,  and  not  for  truth  ac- 
oordinKto  his  belief  or  understandin^r. 

8.  When  a  party  stipulates  In  a  contract  that 
all  his  statements  Uierein  are  material,  and  that 
falsity  in  any  of  them  shall  avoid  the  contract, 
the  court  cannot,  without  an  enabling  statute, 
pronounce  any  of  them  immaterial, 

4.  In  a  life  insurance  contract,  one  of  the 
statements  by  the  assared,  stipulated  by  him  to 
be  material  and  true,  viz.,  that  his  brother  never 
had  insanity,  was  untrue.  Held,  that  it  avoided 
the  contract. 

(Official.) 

Report  from  supreme  Jndlcial  court,  Pe- 
nobscot county. 

This  was  an  action  brought  by  the 
plaintiff,  as  one  of  the  beneficiaries  named 
in  a  certificate  or  policy  of  life  insurance 
issued  by  the  defendants,  to  recover  the 
money  payable  to  him  after  the  death  of 
the  insured,  who  was  his  half-brother. 
Plea  was  the  general  issue,  with  brief 
statement  alleging  fraud,  and  a  breach  of 
warranty  by  the  insured  in  his  applica- 
tion.   The  case  is  stated  in  the  opinion. 

A.  W.  Paine,  for  plaintiff.  Buker,  Baker 
dk  Comisb,  for  defendant. 

Emeby.  J.  On  report.  The  material 
facts  established  by  the  admissions  and 
evidence  are  these :  James  H.  Smith  and 
the  Maine  &  New  Brunswick  Insurance 
Company  made  a  contract  of  insurance 
upon  the  life  of  8mith  by  the  company, 
partly  payable  upon  Smith's  death  tu  the 
plaintiff,  his  half-brother.  ,Thie  contract 
was  evidenced  by  two  written  instru- 
ments,— one,  called  the  "application," 
signed  by  Smith;  the  other,  called  the 
"  policy, "  signed  by  the  proper  officers  of 
the  company.  All  the  terms  and  condi- 
tions of  the  contract  were  embraced  in 
these  two  writings. 

The  application  contained  various  state- 
ments, and  questions  and  answers  there- 
to, and  at  the  end  were  the  following  cer- 
tificates signed  by  the  applicant.  Smith. 

(1)  "I  have  verified  the  foregoing  an- 
swers and  statements,  and  find  them  to 
be  full,  complete,  and  true.  I  do  also 
adopt  as  my  own,  whether  written  by  me 
or  not,  each  foregoing  statement,  repre- 
sentation, and  answer,  and  I  agree  that 
they  are  all  material.    •    •    •" 

(2)  "I  do  hereby  declare  and  warrant 
that  the  foregoing  answers  and  state- 
ments are  full,  complete,  and  true;  and  I 
agree  that  this  declaration  and  warranty, 
together  with  the  preceding  agreements, 
shall  form  the  basis  of  the  contract  be- 
tween the  undersigned  and  the  Maine  and 
New  Brunswick  Insurance  Company,  and 
are  offered  to  said  company  by  me  as  a 
consideration  of  the  contract  applied  for, 
and  are  hereby  made  a  part  of  the  certifi- 
cate to  be  issued  on  this  application;  and 
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if  there  be  any  concealment,  misrepresen-' 

tation,  or  false  statement,  or  statement 

not  true,  made  herein,  then  the  certificates 

to  be  issued  hereon  shall  be  null  and  void. 
•    •    •»> 

The  policy  (or  certificate)  contained  a 
stipulation  that  it  was  Issued  upon  the 
condition  that  the  statements  and  decla- 
rations made  in  the  application  were  true^ 
and  that  the  application  was  a  part  of. 
aud  the  basis  of,  the  con  tract  of  insurance. 

In  the  application,  among  others,  was 
the  following  question  aud  answer: 

No.  16.  "Have  either  of  your  parents, 
brothers,  or  sisters  ever  had  insanity,  con- 
sumption, chronic  cough,  or  any  scrofu- 
lous, constitutional,  or  hereditary  disease? 

"Answer.  No." 

At  the  time  of  making  this  application, 
however,  (July  8,  1888,)  the  applicant 
Smith  had  a  brother,  John  T.  Smith,  who 
was  then  an  inmate  of  the  Central  Lunatic 
Asylum,  Va.,  having  been  committed  to 
that  asylum  in  1880.  He  was  a  mono- 
maniac, made  so  by  religions  excitement; 
He  was  quiet,  peaceable,  and  harmless. 
He  was  employed  dally  at  the  pump- 
house,  assisting  the  fireman,  and  did  oth- 
er I'.ght  work.  His  mental  disease  was 
of  the  class  called  by  physicians  "chronic 
dementia."  His  physical  health  was  good, 
and,  so  far  as  appears,  was  unaffected  by 
his  mental  condition. 

James  H.  Smith,  the  applicant,  had  full 
knowledge  of  the  mental  condition  of  his 
brother  John,  as  above  described,  (so  far 
as  a  person  unskilled  In  mental  disease 
would  observe  or  appreciate  it,)  at  the 
time  of  the  making  of  this  contract  upon 
his  own  life,  but  made  no  other  statement 
about  it  in  his  application  than  his  above 
answer  to  question  No.  16. 

James  H.  Smith,  the  applicant,  died 
March  16,  1889,  of  acute  mania,  in  the 
Westboro*  (Massachusetts)  Insane  Hos- 
pital, to  which  he  had  been  committed 
February  26,1889.  While  in  the  hospital 
he  was  noisy.  Incoherent,  untidy,  destruc- 
tive, and  delirious.  The  immediate  cause 
of  his  death  was  "exhaustion  of  acut6 
mania. "  Theplalntlff,  a  beneficiary  under 
the  policy,  having  observed  all  the  legal 
preliminaries,  brought  this  action  against 
the  company  to  recover  the  amount  speci- 
fied in  the  policy  to  be  paid  to  him  upon 
the  death  of  the  insured.  The  defendant 
company  defend  the  action,  contending, 
under  the  proper  pleadings,  that  the  ap- 
plicant's negative  answer  to  question  No. 
i6  in  the  application,  and  above  quoted, 
was  erroneous;  and  that  such  error  ot 
answer  or  statement  rendered  the  con- 
tract void,  under  the  express  stipulations 
in  the  application  and  policy.  The  plain- 
tiff opposes  this  contention  of  the  compa- 
ny, with  various  counter-propositions, 
which  we  now  proceed  to  consider. 

1.  The  plaintiff  contends,  first,  that  the 
answer  was  not  in  fact  erroneous;  that 
the  applicant's  brother  John  was  not  in- 
sane in  the  sense  in  which  the  word  "in- 
sanity "  was  nsed  in  question  No.  16.  His 
argument  is  that  the  word  "Insanity," 
nsed  in  that  connection  in  an  application 
for  life  insurance,  only  means  such  forms 
of  insanity  as  affect  physical  health,  and 
tend  to  shorten  physical  life,  and  does  not 
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'Include  In  its  meaning  a  case  of  chronic  d»- 
wwitia,  where  the  patient  is  quiet  and 
taarmleea,  and  in  physical  good  health. 

Etymologically,  insanity  signifies  an- 
Boandness;  lexically,  it  signifles  unsound- 
ness  ot  mind,  or  derangemen  t  of  the  intel- 
lect. Medical  science,  with  its  usual  leal, 
has  deeply  Investigated  the  various  forms, 
symptoms,  causes,  results,  and  manifes- 
tations ot  mental  unsoundness  or  disease, 
and.  has  discovered  numerous  kinds  of 
such  diseases,  to  which  it  has  given  ap- 
propriate technical  name?.  Dr.  Ham- 
mond, (late  surgeon  general  United  States 
army,)  for  instance,  classifles  these  kinds 
lnto7classc8,  and  33  subclasses,  (notclaim- 
ing,  however,  this  to  be  a  natural  classifi- 
cation.) Dementia  and  mania  are  both 
specified  in  this  classiflcatiun.  But,  how- 
ever necessary  such  an  analysis  and  clas- 
sificatitm  of  mental  diseases  may  be  to  the 
science  uf  medlclue,  they  are  impracticable 
.and  unnecessary  in  legal  science.  In  law, 
every  mind  is  sound  that  can  reason  and 
-will  intelligently  in  the  particular  transac. 
tlon  being  considered ;  and  every  mind  is 
unsound  or  insane  that  cannot  so  reason 
or  will.  The  law  investigates  no  further. 
Whether  this  last-named  mental  condition 
becongenital,  or  theresultof  arrested  men- 
.tal  development,  or  of  religious  excite- 
ment, or  of  physical  disease,  or  uf  dissipa- 
tion, or  of  old  age,  or  of  unknown  cauoes; 
whether  it  be  casual,  temporary,  or  per- 
manent; whether  it  be  personal  or  hered- 
itary; whether  it  be  manifested  in  the 
mildest  deuieatia  or  the  wildest  mania, — 
It  Is  expressed  in  law  by  the  same  word, 
"insanity."  When  this  word  occurs,  un- 
explained or  unlimited,  in  any  statute, 
contract,  or  other  legal  literature,  it  sig- 
nifies any  derangement  of  the  mind  that 
deprives  it  ot  the  power  to  reason  or  will 
intelligently.  The  mind  of  John  T.  Smith, 
the  brother,  suffering  from  chronic  demea- 
Ha,  as  described,  bad  nnquestionably  lost 
that  power  ot  reasoning  or  willing,  and 
'to  say  in  the  application  that  he  bad  no 
insanity  was  clearly  untrue.  St.  George 
▼.  Biddetord,  79  Me.  5»6. 

2.  The  plaintlH  contends,  again,  that, 
whatever  be  the  legal  meaning  of  the  word 
"insanity"  in  the  appUcaTion,  the  appli- 
cant did.DOt  understand  it  to  include  his 
brother's  case;  that,  although  the  appH- 
cant  knew  the  tacts  as  to  his  brother's 
mental  condition,  he  did  not  know  that 
such  condition  was  one  of  insanity;  hence 
that  his  negative  answer  was  correct,  ac- 
cording to  his  best  knowledge  and  belief. 
It  the  applicant  was  sincere  in  such  a  be- 
lief, it  would  acquit  blm  of  fraud  in  so  an- 
swering ;  but  his  sincerity  is  not  enough 
to  uphold  a  contract  stipulated  to  be 
based  on  the  actual  correctness  of  his  an- 
jswers.  He  stipulated  absolutely,  in  his 
application,  that  his  answer  was  "full, 
complete,  and  true. "  Such  a  stipulation 
calls  for  truth  in  fact,  not  merely  fur  the 
applicant's  knowledge  and  belief.  His  an- 
swer was  unqualified.  It  purported  to 
state  an  absolute  fact.  He  did  not  qual- 
ll!y  it  by  any  reference  to  belief  or  under- 
standing. The  other  party  was  to  rely 
upon  the  language  uved,  the  outward  ex- 
pression, without  inquiring  into  the  in- 
ward beliet.    Had  he  stated  his  auiiwer  to 


be  merely  aceordlag  to  his  belief,  and  such 
answer  had  been  accepted,  his  belief  might 
be  material  and  sufficient,  as  in  Insurance 
Co.  V.  Gridley,  100  D.  S.  814,  cited  by  plain- 
tifTs  counsel ;  but,  as  the  answer  stands 
in  this  case,  the  applicant's  belief  and  sin* 
cerity  are  clearly  immaterial  and  insuffi- 
cient. 

3.  The  plaintiff  contends,  still  again, 
that  the  answer  cannot  affect  the  con- 
tract, becanse,  if  untrue,  it  was  immat^ 
rial.  His  argument  here  is  that  the  in- 
sanity of  the  brother  did  not  affect  his 
physical  health,  is  not  shown  to  be  a  fam- 
ily taint,  did  not  in  any  way  increase  the 
risk  ot  insuring  the  applicant's  lite,  and 
hence  was  an  immaterial  matter  not  in 
any  way  affecting  the  contract.  We  do 
not  think,  however,  the  qunstlon  of  the 
materiality  of  the  answer  Is  now  open  for 
consideration.  That  question  was  closed 
by  the  parties  themselves.  They  stipu- 
lated that  this  answer,  with  all  other  an- 
swers, was  material.  The  company  was 
under  no  obligation  to  Insure  the  life  of 
the  applicant.  It  was  a  private  corpora- 
tion, doing  a  private  business.  It  could 
admit  or  reject  applicants  at  will.  It 
could  impose  such  terms  and  conditions 
(not  illegal)  as  it  pleased,  however  imma- 
terial or  trivial  they  might  appear  to  the 
court.  It  hud  a  right  to  stipulate  that  it 
would  not  insure  the  life  of  any  person 
whose  brother  had  ever  had  any  kind  or 
degree  of  insanity.  It  had  a  right  to  stip- 
ulate that  any  Insanity  in  any  relative 
should  be  regarded  as  material  to  the 
risk.  The  applicant  could  declino  to  enter 
intri  a  contract  for  Insurance  on  those 
terms  and  conditions,  or  be  could  accept 
them  and  close  the  contract. 

The  legislature  of  this  state  has  inter- 
posed to  some  extent  in  fire  Insurance  con- 
tracts, and  enacted  that  certain  represen- 
tations or  statements  in  the  application 
must  be  shown  to  be  in  fact  niat«rial,  be- 
fore they  shall  be  held  to  avoid  the  con- 
tract. It  is  not  competent,  in  such  cases, 
for  the  parties  to  conclude  tor  themselves 
a  question  which  the  statute  declares  shall 
remain  open  tor  the  court.  There  is  no 
such  statute  affecting  life  insurance  con- 
tracts. The  parties  to  these  contracts  are 
left  free  to  agree  upon  their  own  terms, 
conditions,  and  stipulations,  (except  as 
to  forfeiture  tornon-payment  of  premiums, 
there  being  a  statute  regulating  that.) 
[Jntll  a  statute  shall  intervene,  a  court  of 
law  must  recognize  the  contract  the  par- 
ties make,  and  not  venture  to  change  It  in 
any  way.  Whatever  the  parties  say  and 
agree  In  their  contract  shall  be  material, 
(always  assuming  It  not  to  be  unlawful,) 
the  court  cannot  declare  to  be  Immaterial. 
Jeffries  t.  Insurance  Co.  22  Wall.  17;  In- 
surance Co.  V.  France,  91  D.  S.  510. 

The  other  contentions  of  the  plaintiff 
are  simply  different  statements  of  those 
above  considered.  The  plaintiff's  counsel 
has  argued  his  several  propositions  in  a 
very  full  and  elaborate  brief,  which  we 
have  thoroughly  studied.  He  has  cited 
many  authorities,  which  we  have  pains- 
takingly examined,  as,  however  clear  our 
own  views,  we  would  hesitate  to  run 
counter  to  the  general. current  otiudicial 
decisions.     We   think,  buwever,  that   iu 
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every  eeemingly  eimllar  case,  n  here  a  dif- 
ferent result  has  been  reached  by  acoart.  It 
will  be  round  that  the  langaaga  ot  the  ap- 
plication or  pulley  was  materially  differ- 
ent from  the  langnnge  In  this  case,  or  else 
some  statute  Intervened  to  modify  the 
language.  Thus,  In  Monlor  v.  Insurance 
Co..  Ill  U.S.  335.4  Sup.  Ct.  Rep.  466.  so 
confidently  clt«>d  by  the  plaintiff's  counsel 
as  conclasive,  there  was  no  stipulation  In 
the  contract  that  eauli  queMtion  and  an- 
swer should  be  regarded  as  material.  The 
court  naturally  held  that,  In  the  absence 
of  such  a  stipulation,  the  company  must 
show  to  the  court  the  actual  materiality 
ot  the  statemf>nt  complained  of.  We  do 
not  think  any  court,  in  the  absence  of  a 
modltying  statute,  has  gone  to  tb  '  extent 
of  expunging  from  a  contract,  or  disre- 
garding in  its  construction,  any  statement 
ur  item  which  the  parties  distinctly  and 
In  terms  agreed  should  be  regarded  as  ma- 
terial and  essential  to  the  contract. 

In  this  case,,  it  was  agreed  by  the  par- 
ties that  the  sixteenth  question  and  an- 
swer were  material,  and  that  an  untrue 
answer  should  vitiate  the  contract.  The 
answer  was  untrue,  and. we  must  give 
effect  to  the  agreement  of  the  parties,  and 
declare  the  policy,  for  that  reason,  void. 

Judgment  lor  the  defendant. 

Prtrrs,  C.  J.,  and  Libbrx,  Fosteb, 
HiflKELL,  and  Wbitehouse,  J  J.,  concur. 
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State  v.  Donnino. 


(Supreme  Judicial  Cowrt  of  Maine.    Veh.  m, 
1891.) 

IWHCiirasT  —"Catch  and  Hatb  is  Pousissioh" 

.  — ShOBT  LoBSTEBg. 

In  ao  indictment  for  not  liberating  short 
lobsters,  wben  It  sets  forth  the  accusation  In  *ab- 
stantial  accordance  with  the  reqalrements  ot 
law,  held,  that— 

(1)  A  material  averment  may  sometimes 
be  introduced  with  as  much  clearness  and  oer- 
tainty  by  means  of  the  participial  clause  com- 
menced by  the  word  "being"  as  in  the  form  of 
the  direct  proposition  of  a  declarative  sentence. 

(d)  The  words  "catch  ana  have  in  posses- 
sion" may  relate  to  the  same  acts  and  describe 
the  same  transaction.  They  constita^  bat  one 
offense. 

(3)  It  is  sufficiently  Slleged  that  the  lob- 
sters were  alive  when  caught  The  word  "catch" 
is  not  aptly  employed  to  express  the  idea  of  ob- 
taining possession  of  inanimate  or  motionless 
things,  but  of  taking  captive  living  and  moving 
ones. 

(4)  It  appears  from  the  use  of  the  prouonn 
"bis"  that  the  lobsters  were  not  liberated  at  the 
respondent's  risk  and  cost. 

The  desire  to  introduce  greater  directness 
and  simplicity,  or  otherwise  promote  reforms, 
in  legal  literature,  must  always  be  subordinate 
to  the  interests  of  Justice.  Courts  are  not  per- 
mitted to  be  finically  exacting  respecting  the 
construction  of  sentences  or  the  graces  of  style. 
(Official.) 

Exceptions  from  superior  court,  Cum- 
berland county. 

The  defendant  excepted  to  the  ruling  of 
the  superior  court  for  Cumberland  county 
liM  overruling  his  demurrer  to  the  Indict- 
ment, which  charged  that  the  defendant, 
"between  the  first  Jay  of  July,  in  the  year 
of  our  Lurd  one  thousand  eight  hundred 
and  elgbtynlne,  and  the  first  day  of  May, 


In  the  year  ot  our  Lord  one  thousand 
eight  hundred  and  ninety,  to-wlt,  on  the 
twenty  .eighth  day  of  April,  in  the  year  of 
our  Lord  one  thousand  eight  hundred 
and  ninety,  at  Harpswell,  in  the  county 
ot  Cumt>erland,  unlawtuly  did  catch  and 
have  in  his  possession  one  hundred  and. 
eleven  lobsters,  each  of  said  lobsters  then 
and  there  being  lees  than  ten  and  one-half 
Inches  in  length,  said  length  of  each  of 
said  lobsters  being  then  and  there  meas- 
ured by  extending  each  lobster  on  the 
back  its  natural  length;  and  taking  the 
length  of  Its  back  measured  from  the  bone 
ot  the  nose  to  the  end  of  the  bone  ot  the 
middle  flipper  ot  the  tall ;  which  said  lob- 
sters when  caught  being  shorter  than  ten 
and  one-half  inches  In  length  measured  in 
manner  aforesaid,  were  not  then  and  there 
liberated  alive  at  his  risk  and  cost: 
against  the  peace  of  said  state,  and  con- 
trary to  the  form  of  the  statute  In  such 
case  made  and  provided. " 

Frank  W.  Robinson,  Co.  Atty.,  for  the 
State     Tbomaa  M,  (Jiveen,  tor  d^endant. 

Wbitkhocse,  J.  Exceptions  to  theover- 
rullng  ot  a  demurrer  to  an  Indictment 
based  on  chapter  292  ot  the  public  laws  ot 
1889,  regulating  the  lobster  fisheries. 

The  second  section  ot  the  act  provides 
that  "It  Is  unlawful  to  catch  •  •  *  or 
possess  tor  any  purpose,"  between  the 
dates  named,  "any  lobsters  less  than  ten 
and  one-halt  inches  in  length,  alive  or 
dead,  •  •  •  and  any  lobsters  shorter 
than  the  prescribed  length  when  caught 
shall  be  liberated  alive  at  the  risk  and 
cost  ot  the  parties  taking  them,  under  a 
penalty  ot  one  dollar  for  each  lobster  so 
caught  *  *  *  or  in  possession,  not  so 
liberated." 

The  Indictment  alleges  that  the  re- 
spondent "did  catch  and  have  in  his  pos- 
session one  hundred  and  eleven  lobsters, 
each  of  said  lobsters  then  and  there  being 
less  than  ten  and  one-halt  inches  in  length, 

•  *    •    which  said  lobsters  when  caught 
being  shorter  than  ten  and  one-half  inches 

•  •    •    were  not  then  and  there  liberated 
alive  at  his  risk  and  cost. " 

It  is  not  difficult  to  understand,  from 
the  language  ot  this  Indictment,  that  the 
prosecution  was  instituted  to  recover  of 
the  respondent  the  penalty  Imposd  by  law 
tor  not  liberating  alive  the  short  lobsters 
caught  by  him;  and,  reasonably  con- 
strued, we  think  It  sets  forth  the  accusa- 
tion in  substantial  accordance  with  the 
requirements  of  law.  But  the  objections 
win  be  considered  in  detail. 

1.  The  Indictment  sufficiently  alleges 
that  the  lobsters  were  less  than  the  pre- 
scribed length  when  caught.  A  material 
averment  may  sometimes.be  introduced 
with  as  much  clearness  and  certainty  by 
means  ot  the  participial  clause  com- 
menced by  the  word  "being"  as  in  the 
form  ot  the  direct  proposition  ot  a  declar- 
ative sentence.  This  practice  Is  too  famll- 
iar  and  well  established  to  require  the  ci- 
tation nf  the  numerous  precedents  found 
on  the  county  attorney's  brief. 

2.  The  allegation  that  the  respondent 
did  "catch  and  have  in  his  possession "  the 
lobsters  named  does  not  render  the  indict- 
ment amenable  to  the  objection  of  duplic- 
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Ity.  The  acts  are  alleged  to  bavebeen 
committed  at  one  time  and  in  one  place. 
The  operation  of  catching  lobRtere  neces- 
sarily Involves  at  least  a  momentary  pos- 
session. "Thepenalty  Is  lor  not  liberat- 
ing certain  lobsters  caught  or  In  posses- 
•  sion,  or,  in  other  words,  for  destroying 
them."  State  v.  Bennett,  79  Me.  .55,  7  Atl. 
Rep.  903.  And  the  penalty  Is  the  same 
whether  the  lobsters  not  liberated  alive 
are  "caught"  or  "caught  and  possessed" 
by  the  respondent.  Both  words  may  re- 
late to  the  same  act,  and  describe  one 
transaction.  They  constitute  bat  one 
offense.  State  v.  Burgess,  40  Me.  593; 
State  T.  Lang,  63  Me.  215:  State  v.  Has- 
kell, 76  Me.  899;  State  v.  Willis,  78  Me.  70, 
2  Atl.  Rep.  848;  1  Blah.  (Mm.  Proc.  §§  434, 
43.5,  436,  and  authorities  cited. 

3,  It  Is  Immaterial  whether  the  lobsters 
were  "alive  or  dead  "when  found  In  the 
possession  of  the  respondent.  But  the 
allegation  that  he  caught  them  suflSclently 
Indicates  that  they  were  alive  at  that 
time.  It  Is  common  knowledge  that  they 
must  be  alive  to  be  caught  by  the  device 
uniformly  adopted  for  that  purpose. 
Again,  the  word  "catch"  is  not  aptly  em- 
ployed to  express  the  idea  of  obtaining 
possession  of  inanimate  or  motionless 
things,  but  of  taking  captive  living  and 
moving  ones.  Under  statutes  making  it 
unlawful  to  "fish  for  and  catch"  certain 
kinds  of  flsh  between  specified  dates,  it 
would  be  hypercritical  to  require  an  ex- 
plicit averment  in  the  Indictment  that  the 
fish  were  alive  when  caught.  See  Blsh. 
Dir.  &  Forma,  §§  438,  439. 

4.  It  Is  objected,  finally,  that  there  is  no 
proper  allegation  "at  whose  risk  and  cost 
the  lobsters  should  be  liberated  alive." 
But  it  appears  with  reasonable  certainty 
from  the  use  of  the  pronoun  "his"  that 
they  were  not  liberated  at  the  respond- 
en  t's  risk  and  cost. 

It  may  properly  be  observed,  in  conclu- 
sion, that  the  desire  to  introduce  greater 
directness  and  simplicity,  or  otherwise 
promote,  reforms,  in  legal  literature, 
must  always  be  subordinate  to  the  in- 
terests of  justice.  Courts  are  not  permit- 
ted to  be  finlcally  exacting  respecting  the 
construction  of  sentences  or  the  graces 
of  style.  "The  doctrine  is  general,"  says 
Mr.  Bishop,  "  that  the  court  will  consult 
sound  sense,  to  the  disregard  of  captious 
objections.  In  looking  for  the  meaning  of 
the  allegations  In  the  indictment. "  1  Blsh. 
Crim.  Proc.  §  356. 

Exceptions  overruled.  Judgment  for 
the  state  for  fill  and  costs. 

Petbks,  C.  J.,  and  Wai-ton,Vik6in,  Lib- 
bet,  and  Habeeli.,  JJ.,  concurred. 

(83  He.  172)  

PiEKCR  et  al.  V.  Rollins  et  al. 

■  (Supreme  Judicial  Court  of  Maine.    Feb.  16, 
1891.) 

PAKTmoji — Witness — "Heik  o»  Dbobasbd 

PaKTT"— WlTX)WER'B  DOWEB. 

1.  To  entitle  complainants  In  equity  to  a  de- 
cree In  partition,  tbey  must  show  a  clear  legal 
title. 

3.  When  the  complainants  claim  title  by  de- 
scent from  their  mottier,  the  respondent  is  a  com- 
petent witness,  for  tbey  are  not  "made  parties 
as  heirs  of  a  deceased  party. " 


8.  The  bill  ordered  to  lie  retained  a  reason- 
able time  to  allow  the  complainants  opportunity 
to  establish  their  title  at  law,  if  they  desire  to 
do  so;  otherwise  it  will  be  dismissed,  with  costs. 
Bee  Nash  v.  Simpson,  78  Me.  148,  ISO,  8  AtL  Kep. 

(Offleial.) 

Report  from  supreme  Judicial  court, 
Waldo  county. 

Bill  in  equity  for  partition  heard  on  blU, 
answer,  and  testimony.  The  bill  alleges 
that  the  plaintiffs  are  each  seised  in  fee  of 
one  undivided  part  of  certain  real  estate 
situate  In  Belmont,  Waldocounty,contaln- 
Inglacre  and  96  square  rods,  with,  the 
buildings  thereon.  "That  said  Harriet  L. 
Rollins  Is  seised  in  fee  of  one  undivided 
third  part  of  said  described  premises, 
and  that  said  Noah  B.  Allenwood  has  au 
estate  by  curtesy  In  and  to  one  undivided 
third  part  ot  said  premises  during  his  lite, 
and  that  the  estate  of  said  complainants 
and  said  Harriet  L.  Rollins  are  subject  to 
said  life-estate  of  said  Noah  B.Allen  wood. 
That  said  Noah  B.  Allenwoud's  estate  in 
said  premises  have  never  been  set  out  and 
assigned  to  him.  That  the  buildings  on 
said  premises  consist  of  a  dwelling-house 
and  barn  suitable  for  the  occupalfion  of 
one  family  only. 

"That  said  Noah  B.  Allenwood  Is  now, 
and  ever  since  complainants  derived  their 
title  to  said  premlties,to-wit,  April  12,1861, 
has  been,  in  theexclusivu  use  and  posses- 
sion of  all  of  said  premises,  and  refuses  to 
account  tn  them  for  any  part  of  the  rents 
and  profits  thereof,  although  thereto  re- 
quested. 

"That  said  premises  cannot  be  divided 
without  being  greatly  depreciated  in  value, 
and  cannot  be  occupied  in  common  by 
coifiplainants  and  respondents;  that  said 
respondents  refuse  to  sell  their  interest  In 
said  premises  to  the  complainants,  or  to 
purchase  their  interest  therein  of  said  com- 
plainants. 

"  Wherefore  said  complainants  pray  that 
Said  Noah  B.  Allen  wood  may  be  ordered 
to  account  for  the  rents  and  profits  of 
said  premises;  that  the  court  may  order 
and  decree  that  said  premises  may  besold, 
and  the  proceeds  thereof  be  divided  among 
complainants  and  respondents  according 
to  thfiir  respective  Interests  in  said  prem- 
ises; that  a  receiver  may  be  appointed  to 
take  charge  of  said  premises,  and  to  dis- 
pose of  the  same  In  pursuance  of  such  or- 
der and  decree ;  and  that  said  complain- 
ants may  have  such  otiier  and  further  re- 
lief as  equity  may  require,  and  to  your 
honors  may  seem  meet." 

Answer  of  Harriet  L.  Rollins:  "She  de- 
nies that  the  plaintiffs  are  each  seised  in 
fee  of  one  undivided  third  part  of  the  real 
estate  described  in  the  plaintiffs'  bill,  but, 
on  the  contrary,  says,  that  the  whole  of 
said  premises  belong  to  Noah  B.  Allen- 
wood, her  co-defendant. 

"She  disclaims  any  right,  title,  or  interest 
in  said  premises  as  against  said  Noah  B. 
Allenwood." 

The  answer  of  Noah  B.  Allenwood,  who 
says:  "That  the  plaintiffs  are  not  each 
seised  in  fee  of  one  uudivided  third  part  ot 
therealestatedescribedinsaidblUjOrofany 
portion  of  the  same;  but, on  the  contrary, 
he  has  an  undefeasible  title  to  the  whole 
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premises  by  open,  notoriouB,  exclusive,  and 
adverse  possession  continued  since  1854, 
up  to  the  date  of  said  bill,  and  acquired 
under  the  tuUowlng  circumstances,  vii. : 
"In  1854 he  made  a  verbal  contract  to  pur- 
chase said  land,  then  unimproved.with  one 
Asa  Allen  wood,  the  owner  thereof,  for  the 
sum  of  fifteen  dollars,  and  immediately  dug 
and  stoned  a  cellar  on  the  same,  and  dur- 
ing the  following  year  erected  the  dwell- 
ing-house named  In  the  bill ;  that  on  the 
9tb  of  December,  1856,  he  paid  tbepurcbase 
money  to  said  Asa,  who  at  the  same  time 
conveyed  said  land  to  Sarah  A.  Allenwood, 
the  wife  of  him,  thesaid  defendant,  and  the 
mother  of  the  plaintiffs;  that  said  Sarah 
was  not  present  when  the  deed  was  made; 
that  the  samu  was  never  delivered  to  her, 
but  has  since  remained  In  his  possession, 
and,  according  to  his  best  recollection  and 
belief,  she  never  saw  it;  and  that  he  did 
not  intend  said  conveyance  as  a  provision 
for  or  a  K^t  to  her  adversely  to  himself, 
but  that  it  was  made  to  her  instead  of 
himself  upon  a  suggestion  that  it  would 
save  expense;  that  his  wife  had  no  prop- 
erty at  the  time  of  her  marriage,  and  never 
earned  nor  Inhf^rited  nor  became  possessed 
of  any  except  that  which  she  received  from 
bim ;  that  she  never  assumed  or  claimed 
any  management  or  control  of  said  land, 
and  that  since  her  death,  on  the  12th  of 
April,  1861,  he,  as  he  had  previously,  had, — 
planting  an  apple  orchard  thereon  In  1862, 
erecting  an  L  in  1870,  a  barn  in  1878,  and 
mailing  other  improvements  and  paying 
the  taxes,  which  have  always  beenasHessed 
to  him  up  to  the  present  time;  that  the 
plaintiffs, who  are  his  daughters,  and  who 
are  both  married,  became  of  age,  respective- 
ly, in  1874  and  1876,and  since  their  majority 
have  been  treated  by  him  In  the  same 
manner  and  with  the  same  affection  as 
when  they  were  under  age,  returning  to 
hlB  house  whenever  they  pleased,  staying 
months  at  a  time,  and  always  receiving 
from  him  all  they  asked  for. 

"That  the  first  intimation  which  he  ever 
bad  from  them,  or  from  anyone,  that  they 
claimed  the  described  land,was  during  the 
spring  of  1889. " 

The  deposition  ot  the  defendant  Allen- 
wood,  in  support  of  his  answer,  was  used 
subject  to  the  objection  that  he  was  not 
a  compt'tent  witness.  The  plaintiffs  put 
in  evidence  a  warranty  deed  ot  the  prem- 
ises from  Asa  Allenwood,  father  of  the  de- 
fendant Noah  B.  Allenwood,  to  Sarah  A. 
Allen  wood,  defendant's  wife,  da  ted  Decem- 
ber 9, 18u6,  and  witnessed  and  acknowl- 
edged by  defendant  as  a  justice  of  the 
peace.  The  defendant  testified  that  he 
paid  the  purchase  money  for  the  deed. 

Tbowpsoa  &  Dvuton,  for  plaintiffs.  J. 
WiUiamaou,  for  defendants. 

ViBGiN,  J.  Bill  in  equity  by  two  children 
of  a  deceased  mother  against  their  fother 
and  sister,  praying  for  a  partition  of  the 
homestead  by  a  sale  and  distribution  of 
tbe  proceeds  and  for  an  account. 

The  bill  alleges,  inter  alia.,  that  each  of 
the  complainants  and  their  defendant  sis- 
ter is  seised  in  fee  of  one  undivided  third 
ot  tbe  premises;  and  that  their  father 
"has  an  estate  by  curtesy  in  and  to  one 
undivided  third  part  of  tbe  same  which 


has  never  been  set  out  and  assigned  to 
him."  We  do  not  understand  this  to 
mean  that  the  father  is  "tenant  by  tbe 
curtesy,  "as  that  phrase iscommonly  used. 
For  prior  to  the  change  wrought  by  our 
statutory  provisions,  a  husband  and  wife, 
even  before  any  children  were  born  to 
them,  were  jointly  seised  during  their  joint 
lives  of  a  freehold  in  her  lands  held  in  fee. 
And,  after  the  birth  of  a  child  who  could 
inherit  her  landia,  he  became  tenant  by  tbe 
curtesy  luitiate  of  the  whole,  and  not  of 
one  third,  of  her  lands;  and  upon  the  death 
of  the  wife  his  tenancy  became  consum- 
mate, and  vested  without  any  assignment, 
and  was  subject  tn  be  taken  in  execution 
of  his  debts.  St.  1821,  c.38,  §  18;  1  Washb. 
Real  Prop.  166 ;  Witham  v.  Perkins,  2  Me. 
400;  Day  v.  Bishop.  71  Me.  132,136;  Foster 
V.  Marshall,  22  N.  H.  491. 

The  allegation  simply  means  that  tbe 
father  is  entitled  to  the"  use  for  life  of  one- 
third '"of  tbe  homestead  in  controversy, — a 
widower's  dower.  Rev.  St.  c.  103,  §14. 
Moreover,  the  d^ed  to  her  shows  that  the 
wife  was  not  seised  until  long  after 
"  March  22, 1844, "  and  hence  be  could  not 
be  tenant  by  the  curtesy  therein.  Same 
statute. 

In  bis  answer  the  father  denies  tbe  com- 
plainants' title,  and  claims  the  fee  in  him- 
self acquired  by  adverse  possession  begin- 
ning in  1854,  though  his  wife  died  in  April, 
1861.  Tbe  defendant  sister  also  makes  the 
same  denial  against  the  complainants, 
and  the  same  claim  In  behalf  ot  the  father, 
and  disclaims  all  title  in  herself  as  against 
bim. 

Courts  of  equity  do  not  generally  settle 
tbe  conflicting  titles  of  parties  in  their 
suits  for  partition.  Hence,  to  entitle  the 
complainants  to  a  decree  for  partition, 
they  must  show  a  clear  legal  title.  Nash 
V.  Simpson,  78  Me.  142, 150,  8  Atl.  Rep.  53. 
And  especially  when,  as  in  this  case,  the 
delivery  ot  the  deed  to  the  wife,  from 
whom  the  complainants  derive  their  title, 
is  denied  in  the  answer  and  by  the  testi- 
mony of  tbe  father.  Nichols  v.  Nichols,  28 
Vt.  228. 

But  it  is  said  that  the  father  is  not  a 
competent  witness,  for  the  alleged  reason 
that  the  complainants  were  "made  par- 
ties as  heirs  of  a  deceased  party,"  within 
the  meaning  of  Rev.  St.  c.  82,  §  98.  We  do 
not  consider  this  objection  tenable.  For 
the  complainants  do  not  prosecute  this 
suit  as  heirs  of  their  deceased  mother,  as 
tbey  would  a  proceeding  to  redeem  a  mort- 
gage given  to  her,  (Gary  v.  Herriu,  59  Me. 
361;)  or  as  they  would  defend  a  bill 
against  them  to  recover  land  held  by  their 
mother  in  her  life-time,  iu  trust  for  her 
husband.  Burleigh  v.  White,  64  Me.  23. 
They  do  not  in  this  case  represent  their 
mother,  but  themselves.  They  set  up  a 
title  in  themselves.  If  their  title  had  come 
by  deed  or  devise  from  their  mother,  tbey 
would  not  then  claim  that  they  were  made 
parties  as  heirs  of  their  deceased  mother. 
No  more  can  they  now  that  it  came  by 
descent.  They  are  heirs  in  fact,  whichever 
way  the  title  may  come.  But  they  do  not 
bring  this  suit  because  they  are  heirs,  but 
because  they  claim  to  hold  the  homestead 
in  their  own  Individual  right.  Went  worth 
T.  Wentworth,  71  Me.  76. 
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We  think,  therefore,  that  a  partition 
cannot  be  decreed  at  the  prenent  sta^e  ol 
tlie  suit,  nor  at  any  other  time  unless  the 
complainants  can,  by  some  proceeding  at 
law,  establish  their  legal  title.  Nasb  t. 
Simpson,  supra. 

They  cannot  dear  up  their  title  by  peti- 
tion under  Bey.  St.  c.  104,  §§  47.48;  for  pos- 
session  on  their  part  is  essential  by  the 
very  terms  of  the  statute.  Oliver  v.  Look, 
77  Me.  58.5,  lAtl.  Rep.  833.  And  they  are 
not  in  possession',  for  their  bill  alleges  that 
the  father  "Is  now,  and  ever  since  the  de- 
cease of  their  mother  in  April,  1861,  has 
been,  in  the  excloslve  nse  and  occupation 
of  all  said  premises. "  which  is  fully  corrob- 
orated by  the  testimony  of  the  father. 

Whether  they  can  do  it  by  a  real  action 
remains  to  be  seen.  If  they  have  at  any 
time  been  disseised  by  their  father,  then 
their  "right  of  action  first  accrued  at  the 
time  of  such  disseisin. "  Bev.  St.  c.  105,  §  3, 
cl.  1.  It,  when  such  right  of  action  first 
accrued  they  were  minors,  they  can  com- 
mence their  action  "  within  ten  years  after 
that  disability  is  removed."  Id.  $  7; 
Coombs  V.  Persons  Unknown,  82  Me.  326, 
329, 19  Atl.  Rep.  828. 

The  bill  will  be  retained  a  reasonable 
time  to  allow  the  complainants  to  estab- 
lish their  legal  title,  it  they  desire  so  to  do; 
otherwise  it  will  be. 

Dismissed,  with  single  costs. 

Peters.  C.  J.,  and  Walton.  Libbet, 
Haskell,  and  Wbitbbodsb,  JJ.,  concur. 


(88  Me.  HI)  — — — 

Ddbb  t.  City  of  Lkwiston. 

ISumreme  JvMcUU  Court  o/  Maine.    Haroh  17, 
1891.) 

Nbouobnoe— Ikjubt  to  8erva.ht— NEouasNOB 
o»  Fellow-Bervast — Law  aot)  Fact. 

1.  A  laborer,  engaged  in  the  service  of  a  dty 
under  the  direction  of  a  foreman,  cannot  recover 
against  the  city  lor  personal  injuries  resulting 
from  the  negligence  of  the  foreman,  who  is  bis 
fellow-servant,  In  the  absence  of  evidence  that 
the  foreman  was  incompetent,  or  that  the  city 
was  negligent  in  employing  him,  or  in  poviding 
suitable  apparatus  for  the  work  in  which  they 
were  employed. 

9.  The  foreman,  superintendent,  or  overseer, 
of  a  ]ob  of  work  is  not  on  that  account  to  i>e  re- 
garded as  other  than  a  fellow-laborer. 

8.  Whether  an  employe  occupies  the  position 
of  a  fellow-servant  to  another  employe  depends 
upon  whether  the  person  whose  atatug  is  In  ques- 
tion is  charged  with  the  performance  of  a  duty 
which  properly  belongs  to  the  master. 

4.  What  he  is  employed  to  do  Is'  a  question 
of  fact;  in  what  capacity  an  employe  acts  is  an 
inference  of  law.    Where  the  facts  are  not  dis- 
puted, the  question  is  one  of  pure  law. 
iOfflclaU) 

Exceptions  from  supreme  jodiclal  court, 
Androscoggin  county. 

This  was  an  action  on  the  case  to  recov- 
er damages  for  injuries  received  by  the 
plaintiff  on  the  27th  day  of  July,  1888, 
while  employed  with  others  in  excavating 
a  trench  for  a  sewer  on  Ash  street,  In  the 
city  of  Lewiston 

The  Jury  rendered  a  verdict  of  f4,033  for 
the  plaintiff.  Defendant'sconnsel  request- 
ed the  presiding  Judge  to  give  the  follow- 
ing among  other  Instructions  to  the  jury: 
"There  Is  no  evidence  in  the  case  for  the 
Jury  to  consider  that  Edward  Cloutier 


(the  foreman  in  charge  of  the  work)  was 
anything  more  than  a  fellow-servant  wltb 
the  plaintiff  in  the  work  in  which  they 
were  engaged  at  the  time  and  place  of  the 
accident."  The  presiding  Justicn  dec^taed 
to  do  so,  and  the  defendant  excepted. 

George  C.  Wiag,  for  plaintiff.  Newell  4 
Jadkina,  for  defendant. 

Wbiterodse,  .1.  The  plaintiff  was  en- 
gaged with  Edward  Clontler  and  Ave 
other  laborers  in  digging  a  trench  for  a 
pipe  sewer,  about  100  feet  in  length,  on  Ash 
street,  in  Lewiston.  No  shoring  was  era- 
ployed  to  support  the  sides  of  the  trench, 
and  when  the  excavation  had  reached  a 
depth  of  a  or  9  feet  one  side  caved  in,  and 
a  largo  quantity  of  earth  fell  upon  the 
plaintiff,  and  injured  him.  In  this  action 
against  the  city  to  recover  damages,  the 
Jury  found  In  favor  of  the  plaintiff. 

Theconstruction  of  sewers  authorized  by 
the  city  council  was  under  the  general  su- 
pervision of  the  street  commissioner,  but 
the  crew  in  which  the  plaintiff  was  at  work, 
at  the  time  of  the  Injury,  was  nnderthe 
immediate  direction  of  Edward  Cloutier, 
who  was  foreman  in  charge  of  that  par- 
ticular Job,  the  street  commissioner  inci- 
dentally Inspecting  the  work  from  time  to 
time  as  it  progressed.  In  the  city  tool- 
house,  80  rods  distant,  was  deposited  a 
quantity  of  lumber  designed  to  be  used  for 
shoring  in  the  construction  of  sewers,  and 
suitable  and  available  for  that  purpose. 
Cloutier  had  full  knowledge  of  this.  He 
had  been  directed  by  the  street  commis- 
sioner to  pile  the  lumber  there  to  be  used 
for  that  purpose  when  required. 

At  the  time  of  the  accident  the  street 
commissioner  was  personally  engaged  in 
the  work  of  paving  in  another  part  of  the 
city,  and  the  operations  on  Ash  street 
were  intrusted  to  Cloutier.  The  commis- 
sioner had  no  special  knowledge  of  the 
character  of  the  road-bed  or  the  nature  of 
the  soil  at  that  point.  Nothing  had  been 
disRlosed,  before  the  commencement  of  the 
work.  Indicating  a  necessity  tor  any  me- 
chanical contrivance  to  protect  the  work- 
men against  falling  earth.  The  location 
and  erection  of  any  such  structures  neces- 
sarll.v devolved  upon  the  workmen,  acting 
under  the  direction  of  their  foraman,  a» 
the  digging  progressed.  The  duty  of  de- 
termining when  the  exigency  of  the  situa- 
tion required  such  protection  had  not  been 
assumed  by  the  street  commissioner.  He 
did  not  undertake  to  give  this  piece  of 
work  his  immediate  supervision,  and  did 
not  have  the  personal  knowledge  ofitH 
character  required  to  form  a  correct  Judg- 
ment upon  that  question.  The  prosecu- 
tion of  this  kind  of  work  was  not  fraught 
with  any  peculiar  perils  not  well  under- 
btood  by  the  plaintiff  and  Cloutier.  It 
there  were  exceptionally  dangerous  condi- 
tions attaching  to  tiie  soil  on  Ash  street, 
they  were  open  to  the  observation  and 
knowledge  of  experienced  workmen,  or  as- 
certainable by  the  exercise  of  reasonable 
care  and  attention  on  their  part.  The 
cornmlBsioner  discharged  hisduty  when  he 
assigned  to  the  work  an  experienced  and 
competent  foreman,  and  furnished  him 
with  suitable  and  sufflclent  materials  tor 
any  appliances  necessary  for  the  safe  con- 
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dact  o}  the  work.  The  use  and  applica- 
tion of  tbe  materials  forn^ed  a  part  of  tlie 
dnty  of  the  workmen.  Kelley  v.  Norcroas, 
121  MasH.  608;  Zeigler  v.  Dtiy,  123  Mass. 
352:  Floyd  t.  Sudden,  131  Mass. 563:  Gark 
T.  Suule.  137  Mass.  380;  McDermott  t. 
Boston,  133  Mass.  849. 

Tlie  evidence  discloses  no  omission  ol 
duty  on  ttie  part  ot  the  street  commission- 
er whlcl)  would  render  the  city  liable  in 
tills  action;  and,  if  Cloutier'a  failure  to 
place  shoring  aeainBttlie  side  of  the  trench 
where  the  earth  fell  can  be  deemed  negli- 
gence, it  was  clearly  the  negligence  of  a 
fellow-servant.  The  plaintUC  and  Gloatler 
were  em  ploy  Pd  by  the  same  master,  re- 
ceived their  cnmpenHatlun  from  the  same 
common  source,  and  were  subject  to  tbj 
same  control.  They  were  not  only  en- 
Kaged  in  the  same  general  business  and 
common  employment,  but  were  employed 
In  the  same  kind  of  worn,  and  laboring  on 
the  same  section.  They  were  occupied  in 
Herrlce  of  such  a  kind  that  each  could  rea- 
aonabiy  be  expected  to  foresee  that  he 
would  be  exposed  to  the  risk  of  injury  in 
eoae  of  negligence  on  the  part  of  the  other. 
Neither  was  Cloutler  required  To  perform 
any  duty  which  legally  belonged  to  the 
province  of  the  master.  "The  true  test,  it 
l8  believed,  whether  an  employe  occupies 
the  position  of  a  fellow-servant  to  an- 
other employe,  or  is  the  representative  of 
the  master,  is-  to  be  found,  not  from  the 
grade  or  rank  of  the  offending  or  of  the 
injured  servant,  bat  is  to  be  determined 
by  the  character  of  the  act  being  per- 
formed by  the  offending  servant,  by  which 
another  employe  is  injured;  or,  in  other 
wordb,  whether  the  person  whose  Btatus 
is  in  question  is  charged  with  the  perform- 
ance of  a  duty  which  properly  belongs 
to  the  master."  McKinney,  Fei.  Serv.  p. 
33.  §  28.  See,  also,  Thomp.  Neg.  1006-1031 ; 
Beach.  Contrib.  Neg.  p.  338;  Shear.  &  R. 
XeR.  §  109;  Deer.  Neg.  §  204;  Cooley, Torts, 
p.  641,  note  1. 

The  recent  decisions  In  our  own  state 
are  in  accord  with  these  principles.  Dough- 
ty V.  Penobscot,  etc.,  Cd.,  76  Me.  143;  Cas- 
sldy  V.  Railroad  Co.,  Id.  488 ;  Conley  v-.  Port- 
land, 78  Me.  217,  3  Atl.  Bep.  658;  Nason  v. 
Wear,  78  Me.  253,  3  Atl.  Rep.  911. 

In  Doughty  v.  Penobscot,  etc.,  Co.,  the 
courtsay:  "The  general  ruiethut  a  master 
la  not  liable  for  an  injury  caaeed  to  a  serv- 
ant by  the  carelessness  of  a  fellow-servant 
in  the  same  common  employment,  unless 
the  master  is  negligent  in  some  matter  he 
expressly  or  Impliedly  contracts  with  the 
servant  to  do,  is  the  well-settled  law  of 
this  state."  In  Conley  v.  Portland,  su- 
pra, a  case  directly  in  point,  the  court 
say:  "It  is  settled  law  in  this  state  that 
an  employer  Is  not  responsible  to  an  em- 
ploye for  an  injury  received  through  the 
carelessness  o(  a  fellow-laborer;  and  it  is 
equally  well  settled  that  the  foreman,  su- 
perintendent, or  overseer  of  a  job  of 
wrork  is  not  on  that  account  to  be  regard- 
ed as  other  than  a  fellow-laborer  with 
those  who  are  at  work  under  him.  Such 
an  employment  does  not  elevate  him  to 
the  dignity  of  a  vice-principal. "  See,  also. 
Wood,  Mast.  &  Serv.  §  437. 

In  the  ease  at  bar,  there  was  no  contro- 
■vcTHy  in    relation  to  the  service   which 
T.22A.no.2— 8 


Clontier  rendered,  and  was  directed  to 
render.  "What  he  was  employed  to  do 
was  a  question  of  fact;  the  capacity  in 
which  he  acted  was  an  inference  of  law. 
As  the  facts  were  not  disputed,  the  ques- 
tion submitted  to  the  jury  was  one  of 
pure  law."  Johnson  v.  Tow-Boat  Co.. 
135  Mass.  209;  2  Thomp.  Trials,  p.  1239, 
§  1694. 

The  jury  should  have  been  instructed.  Id 
accordance  with  the  request  of  the  de- 
fendant, that  there  was  no  evidence  to 
show  that  Cloutler  was  anything  more 
than  a  fellow-servant  with  the  plaintiff; 
and,  even  it  the  injury  occurred  through 
his  negligence,  the  city  was  not  liable. 

Motion  and  exceptions  sustained. 

Peters,  C.  J.,  and  Walton,  Yirqin. 
LiBBET,  and  Habkbll,  J.T.,  concurred. 


(81  Me.  307) 

Staples  et  a/,  t.  Pbabody. 

{Supreme  JvAUAaX  Court  of  Maine.    March  12, 
1891.) 

Fish— Short  Lobstbrs— Fish  ani>  Oamb  Wabdbn. 
Section  6,  o.  144.  St  1887,  is  repealed  by 
St  1889,  c.  292,  §  5.  llie  defendant,  a  fish  and 
game  warden,  seized  and  sold  several  barrels  ot 
lobsters  belonging  to  the  plaintifls,  each  burrel 
containing  some  short  lobsters,  and  which  he 
claimed  it  was  his  duty  to  liberate,  as  provided 
by  St  ISeS,  o.  292,  S  6.  In  an  action  of  trespass 
the  defendant  justified  the  taking  and  selling  of 
the  lobsters  of  lawful  length,  legally  taken,  un- 
der St  1887,  c.  144,  %  6.  Held,  that  the  last- 
named  statute  had  been  repealed,  and  therefore 
was  not  a  justification.  ' 
(QJieiol.) 

Report  from  supreme  judicial  court, 
Hancock  county. 

This  was  an  action  ol  trespass  de  bonis 
against  the  defendant,  who  justifies  the 
taking  as  a  fish  warden. 

The  plaintiffs  introduced  testimony 
tending  to  show  that,  on  the  day  alleged 
in  the  writ,  they  were  the  owners  and 
possessors  ot  the  lobsters  sued  for,  which 
were  alive;  and  that  the  defendant,  at  the 
time  and  place  set  forth,  seized  them,  and 
sold  them  without  notice  to  the  plaintiffs; 
and  that  they  have  been  deprived  cf  them, 
and  all  benefit  from  them. 

The  defendant  introduced  testimony 
tending  to  show  that  at  the  time  of  the 
alleged  seizure  he  was  a  fish  and  game 
warden,  legally  appelated  and  qualified; 
that  13  of  the  barrels  mentioned  In  the 
writ  were  marked  In  the  name  of  W.  W. 
Staples,  9  in  the  name  ot  £.  M.  Staples, 
and  6  in  the  name  of  C.  W.  Stockbrldge; 
that,  upon  examination  of  the  lobsters 
contained  in  the  barrels  mentioned,  he 
found  In  each  and  every  barrel  some  lob- 
steraless  than  10%  Inches  In  length,  meas- 
ured as  the  law  provides,  and  others  ot 
the  length  prescribed  by  law,  not  being 
female  lobsters  in  spawn  or  with  eggs  at- 
tached, with  the  exception  of  one  lobster 
in  spawn  or  with  eggs  attached;  that 
these  lobsters  were  in  transit  from  Swan's 
Island,  Me.,  to  Boston,  having  been 
shipped  by  the  plalntitfi;  in  the  season  for 
legal  shipplngfor lobsters;  tbatthereupon 
he  liberated  alive  all  the  short  lobsters  so 
found  by  him,  and,  no  owner  thereof  ap- 
pearing within  24  hours,  alter  the  expira- 
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tlon  of  24  bon^  he  sold,  at  private  uale, 
aJl  of  such  lobsters  found  in  said  barrels 
which  were  of  a  length  more  than  10)^ 
inches,  measured  in  the  manner  prescribed 
by  law,  and  caused  the  proceeds  of  said 
sale  to  be  paid  to  Knox  county,  where 
such  seizure  and  sale  were  made  by  him. 

J.  O.  RobinaoB  and  J.  F.IAbby, lor  plain- 
tiffs.   C.  E.  Littleaeld,  for  defendant. 

LiBBEY,  J.  This  is  trespass  against  the 
defendant  for  taking  and  selling  28  bar- 
rels of  lobsters.  The  title  of  the  plaintiffs 
is  not  questioned,  but  the  defendant,  ad- 
mitting the  taking  and  conversion,  claims 
to  justify  as  a  fish  and  game  warden; 
that  he  made  tlie  seizure  as  such  on  the 
ground  that  there  were  some  short  lob- 
sters In  each  barrel,  which  it  was  his  duty 
to  liberate,  as  provided  la  Act  1889,  c.  29:2, 
§  5.  He  Juatifles  the  taking  and  selllag  of 
the  lobsters  of  lawful  length,  legally  tak- 
en, by  virtue  of  Act  1887,  c.  144,  §  6. 

Two  objections  are  made  to  the  validi- 
ty of  the  defendant's  justification:  (1) 
That  section  6  of  the  act  of  1887  was  re- 
pealed by  the  act  of  1889,  above  cited ;  (2) 
if  not  repealed,  section  6  of  the  act  of  1887 
is  unconstitutional. 

Upon  the  firat  point  the  settled  rule  of 
construction  of  statutes  as  to  repeal  by 
implication  is,  an  existing  statute  may  be 
repealed  in  this  way  on  two  grounds: 
"  Where  the  latter  one  covers  the  whole 
subject-matter  of  the  former,  especially 
when  additional  remedies  are  added ;  and 
when  the  latter  one  is  Inconsistent  with 
or  repugnant  to  the  former. "  Smith  v. 
Sullivan,  71  Me.  150  and  cases  cited. 

Applying  these  rules  to  the  case  at  bar, 
we  think  it  clear  that  the  statutory  pro- 
vision under  which  the  defendant  claims 
to  justify  was  repealed  by  the  act  of  1889. 
Theact  of  1887  is  entitled  "An  act  for  the 
better  protection  of  the  lobster  fisheries. " 
It  takes  the  place  of  the  provisions  of 
Rev.  St.  c.  40,  upon  the  same  subject.  The 
act  of  1889  is  entitled  "An  act  for  the  regu- 
lation of  the  lobster  fisheries."  It  em- 
braces the  same  subject-matter  as  the  act 
of  1887.  It  omits  some  of  the  proyisions 
of  that  act,  and  adds  some  new  provis- 
ions. The  act  of  1887  establishes  a  close- 
time  for  taking  lobsters  from  the  1st  day 
of  August  to  the  loth  day  of  Septamber. 
The  act  of  1889  omits  that  provitilon. 
The  first  act  makes  it  unlawful  to  buy, 
sell,  expose  for  sale,  or  possess  any  lob- 
sters les<i  than  10^  Inches  in  length,  meas- 
ured as  therein  provided,  during  the  year. 
The  second  act  contains  the  same  Inhibi- 
tion from  the  1st  day  of  July  to  the  next 
May,  but  makes  it  lawful  to  catch,  buy, 
sell,  or  expose  for  sale,  or  possess,  for  any 
purpose,  lobsters  9  Inches  and  more  in 
length  during  May  and  June. 

Section  6  of  the  first  act,  under  which 
the  defendant  claims  to  justify,  provides 
that  "In  case  of  seizure,  by  any  duly-au- 
thorized officer,  of  any  barrels,  boxes,  or 
other  packages  in  transit,  containing  lob- 
sters less  than  the  prescribed  limit  in 
length,  such  lobsters  as  are  alive  and  less 
than  the  prescribed  limit  shall  be  liberat- 
ed, and  all  such  lobsters  as  are  of  the  pre- 
Bcrlbea  length  found  in  such  barrels, 
boxes,  or  packages,  in  the  season  for  legal 


flshlng  for  lobsters,  shall  be  forfeited,  and 
sold  by  the  offlrer  making  the  seizure 
thereof,  at  such  time  and  In  such  manner 
as  shall  by  him  be  deemed  proper;"  but 
gives  to  the  owner  the  right  to  appear 
within  24  hours  from  the  time  of  seizure, 
and  redeem  them  by  paying  to  the  officer 
a  fine  of  one  dollar  for  each  lobster  less 
than  the  prescribed  length. 

Section  5  of  the  second  act  is  as  follows: 
"All  barrels,  boxes,  or  other  packages  in 
transit  containing  lobsters  shall  be 
marked  with  the  full  name  of  the  shipper; 
and  in  case  of  seizure  by  any  duly-au- 
thorized officer  of  any  barrels,  boxes,  or 
other  packages,  In  transit,  containing  lob- 
sters, which  are  not  marked  by  the  fall 
name  of  the  shipper,  or  in  case  of  seizure 
by  such  officer  of  barrels,  boxes,  or  other 
packages,  in  transit,  containing  lobsters 
of  less  than  the  reqired  length,  such  lob- 
sters as  are  alive  and  less  than  the  pre- 
scribed length  shall  be  liberated." 

It  will  be  seen  that  section  Sin  the  act 
of  1889  covers  the  same  subject-matter  em- 
braced in  section  6  of  the  act  of  1887,  omit- 
ting the  proviHion  for  the  forfeiture  of 
the  lobsters  of  the  required  length,  and 
embracing  the  new  reqirement  of  mark- 
ing the  barrels,  boxes,  etc.,  by  the  name  of 
the  shipper.  We  think  this  must  be  taken 
as  the  last  declaration  of  the  will  of  the 
legislature. 

The  same  rule  of  construction  Is  de- 
clared by  the  court  of  Massachusetts  In 
Com.  V.  Kelllher.  12  Allen,  480.  This  deter- 
mination of  the  first  point  in  contention 
against  the  defendant  renders  it  unneces- 
sary to  consider  the  second. 

Defendant  defaulted.  Damages  to  be 
assessed  at  nisi  piius. 

Peters,  C.  J.,  and  Walton,  Virgin, 
Haskell,  and  Whitbhoubb,  JJ.,  concur. 


(83  Me.  aos) 

Inhabitants  of  Phillips  v.  Inhabitants 
OF  Madrid. 

(Svm-eme  Judicial  Covrt  of  Maine.     March  IS, 
1891.) 

Husband  and  Wins— Fosbion  Divobob— Rioht 

TO  BBM1.BBT. 

Where  the  husband  obtains  a  divorce  from 
his  wife  for  her  fault,  by  a  decree  of  the  court 
of  another  state  which  prohibits  the  wife  from 
remarryinK,  the  wife  still  residing  here,  held, 
that  the  prohibition  to  remarry  Is  in  the  nature 
of  the  penalty,  and  has  no  force  as  a  disabilityto 
remarry  in  another  state.  Such  disability  does 
not  attach  to  the  person  of  the  wife  in  this  state. 
Held,  also,  that  the  prohibition  upon  the  groilty 
party  to  remarry,  by  the  statute  of  this  state, 
does  not  attach  in  such  oase.  That  statute,  apply- 
ing only  to  divorces  granted  here,  has  no  rater- 
ence  to  divorces  granted  in  another  state. 
{Offlcial.) 

Agreed  case  from  supreme  judicial  conrt, 
Franklin  county. 

P.  A.  Sa  wyer,  for  plaintiffs.  H.  L.  Wblt- 
comb,  for  defendants. 

JLiBBBT.J.  itfifioiDpsftfor  pauper  supplies 
furnished  by  the  plaintiff  town  for  the  re- 
lief of  Lorestein  Hinkley,  Ella  B.  Hinkley, 
as  his  wife,  and  Barnard  C.  Hinkley  and 
Harry  Li.  Hinkley,  their  sons. 

By  the  agreement  of  the  parties,  it  ap- 
.pears  that  Lorestein  Hinkley  had  his  legal 
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settlement  In  the  defendant  town,  and  the 
rigbt  to  recover  tor  what  was  fuminbed 
him  is  admitted.  The  li^ht  to  recover  for 
the  snppllee  tarnished  Ella  B.  and  the  two 
son?  depends  upon  the  legality  of  the  mar- 
riage ot  said  Lorestein  aud  Ella  R. 

By  the  agreed  facts,  It  appears  that 
said  Ella  R.  was  legally  married  to  one 
Wardwell,  of  Clinton,  In  this  state,  May 
25, 1879;  that  she  and  her  husband  after- 
wards moved  to  Massacbasetts,  where 
they  separated,  and  she  returned  to  this 
state;  that  while  she  was  residing  here  a 
libel  for  divorce  was  commenced  by  her 
husband  in  tha  court  of  MasBachusettB, 
duly  served  on  her  in  this  state,  and  that 
a  decree  ays/ of  divorce  was  granted  by  the 
court  there  In  November,  1882.  for  the 
adultery  of  the  wife,  which  was  duly 
made  absolute  in  November,  1883.  Said 
Ella  R.  remained  in  this  state,  and  on  the 
6th  of  September,  1884,  was  duly  married 
to  said  Hlnkley,  in  said  town  of  Phillips. 

It  is  claimed  by  the  defendants  that  by 
the  statute  of  Massachusetts,  and  of  this 
state,  in  1883,  a  husband  or  wife  for  whose 
fault  a  divorce  was  granted  could  not 
marry  again  within  two  years  from  the 
decree  of  divorce,  and  as  that  time  had 
not  elapsed  when  the  paupers  were  mar- 
ried, in  September,  1SH4,  their  marriage 
was  illegal,  and  that  Ella  R.  and  her  two 
sons  do  not  take  the  pauper  settlement  of 
said  Lorestein. 

We  think  this  contention  is  not  sound. 
When  the  divorce  was  granted,  Ella  R. 
was  no  longer  the  wife  of  Wardwell. 
Burlen  v.  Shannon,  115  Mass.  438;  Com.  v. 
Putnam,  1  Plek.  136.  The  prohibition  to 
remarry  within  the  time  uam»d  was  in 
the  nature  of  a  penalty.  It  had  no  force 
as  a  disability  to  remarry  out  of  the  state 
of  Massachusetts.  It  did  not  attach  to 
the  person  of  the  wife  in  this  state.  This 
rnle  is  held  in  manv  courts.  Cox  v. 
Combs,  8  B.  Mon.  231 ;  People  v.  Chase,  28 
Hnn.  810;  Ponstord  v.  Johnson,  2  Blatcht. 
51 ;  Moore  v.  Hegeman,  92  N.  Y.  621 ;  Van 
Voorhls  V.  Brlntnall,  86  N.  Y.  18;  Thorp 
▼.  Thorp, 90 N.Y.  602;  Van  Storch  v.Grlffln, 
71  Pa.  St.  240;  Com.  v.  Lane,  118  Mass.  458. 

Nor  does  the  prohibition  upon  the  guilty 
party  to  remarry  by  the  statute  of  this 
state  attach  to  said  Ella  R.  Our  statute 
applies  only  to  divorces  granted  by  the 
courts  in  this  state.  It  has  no  reference 
to  a  decree  granted  in  another  state. 
Bnllock  V.  Bullock,  122  Mass.  8. 

We  think  the  marriage  of  said  Lorn- 
stein  and  Ella  R.  was  legal,  and  that  the 
plaintiffs  are  entitled  to  judgment  for  the 
foil  amount  claimed. 

Defendants  defaulted. 

Petkrs,  C.  J.,  aud  Walton,  Virgin, 
Haskell  and  Wbiteboose,  JJ.,  concur. 


(SS  Me.  UT) 

Elliot  v. 


Febsendbn  et  al. 


(Supreme  Judicial  Covrt  of  Maine.     March  13, 
1891.) 

IiAPSBD  lilOACT— RBLATTVS. 

By  Bev.  SL  c.  74,  1 10,  it  Is  provided  that, 
"when  a  relative  of  the  testator,  haying  a  devise 
of  real  or  personal  estate,  dies  before  the  testa- 
tor, leaving  lineal  descendants,  they  take  such 


estate  as  would  have  been  taken  by  sooh  de- 
ceased relative  if  he  had  survived. "  Held,  that 
the  word  "relative, "  in  this  section  of  the  stat* 
ate,  means  one  connected  with  the  testator  by 
blood, — a  blood  relation.  It  does  not  include 
within  its  meaning  one  connected  with  the  testa- 
tor by  marriage  omy. 
(.OfflcicU.) 

Report  from  supreme  Judicial  court, 
Cumberland  county. 

Bill  in  equity,  heard  on  bill,  answers, 
and  proofs,  aud  brought  by  the  executor 
ot  the  will  of  Sarah  H.  Jenka,  late  of  Bath, 
deceased,  to  obtain  a  construction  of  the 
same,  and  to  ascertain  whether,  under 
Its  residuary  clause  In  favor  of  John  Pat- 
ten, the  property  therein  should  go  to  his 
heirs  by  right  ot  representation,  or  be  dis- 
tributed as  an  intestate  estate;  said  Pat- 
ten having  died  before  the  testatrix. 

The  case  shows  that  Sarah  H.  Jenks 
made  her  will  November  28, 1885.  She  died 
July  20, 1887,  and  her  will  was'  admitted 
to  probate  on  the  flrst  Tuesday  of  Sep- 
tember, 1887.  She  left  as  her  next  of  kin 
and  only  heirs  Mary  T.  Fessenden  and 
other  def^idants  in  the  bill,  who  were  her 
cousins. 

The  residuary  clause  of  the  will  provides 
that  "all  the  rest,  residue,  and  estate, 
real,  personal,  or  mixed,  of  which  I  may 
die  possessed,  and  all  estate,  real,  person- 
al, or  mixed,  of  which  I  may  have  the 
right  of  disposal  at  the  time  of  my  de- 
cease, I  give, devise,  and  bequeath  to  John 
Patten,  of  Bath,  his  heirs  and  assigns,  to 
his  ond  their  own  use  forever. " 

John  Patten,  the  residuary  legatee,  died 
February  24, 1887, leaving  as  his  only  heirs 
John  O.  Patten  and  Clara  Patten  Good- 
win, grandchildren  of  himself  and  his  wife, 
Betsey,  none  of  whom  were  blood  rela- 
tives of  the  testatrix.  After  the  death  of 
his  wife,  Betsey,  John  Patten  married 
March  22, 1880,  Mary,  the  sister  of  Sarah 
H.  Jenks.  No  issue  of  the  second 
marriage  was  living  at  the  date  of  the 
will ;  the  wife,  Mary,  having  died  March 
30, 1862. 

Marcia  U.  Lord  was  a  legatee  In  the  will. 
She  was  a  sister  of  Caleb  S.  Jenks,  has 
band  of  the  testatrix.  Both  died  before 
the  making  of  the  will.  Marcia  G.  Lord 
left  as  her  only  heir  a  daughter,  Annie 
Louise  Lord,  one  of  the  parties  defendant. 

The  executor,  having  settled  his  account 
In  probate,  has  still  on  hand  a  large  sum 
as  the  residue  of  the  estate.  He  thereup- 
on alleges  in  his  bill : 

"And  your  orator,  further  complaining, 
sboweth  unto  your  honors  that  grave 
aud  important  questions  have  arisen  as 
to  the  construction  and  effect  of  said  will, 
and  the  duties  and  liabilities  of  yoar  ora- 
tor as  such  executor,  among  which  are 
the  following,  to- wit: 

"(1)  Whether  or  not  the  legacy  of  one 
thousand  dollars  given  by  said  will  to 
said  Marcia  O.  Lord  shall  be  paid  by  the 
executor  of  said  will  to  said  Annie  Louise 
Lord. 

"  (2)  Whether  or  not  the  rest  and  reel- 
due  of  the  estate,  real,  personal,  or  mixed, 
and  all  other  estate  given  by  said  will  to 
said  John  Patten,  shall  be  distributed  as 
intestate  estate,  or  shall  be  paid  over  by 
the  executor  to  said  John  O.  Patten  and 
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Clara  Patten  Qoodwlo.  grrandchlldren  of 
said  Jobn  Patten. 

"By  reason  of  which  qneetloua  your  or- 
ator iB  greatly  hindered  and  embarrassed 
in  the  performance  of  his  dnty  as  sncb  ex- 
ecutor. 

"And  In  order  that  your  orator  may 
bring  before  the  court  all  matters  within 
his  knowledge,  Information,  or  belief 
which  may  bear  on  the  questions  afore- 
said, or  which  either  of  the  parties  afore- 
said may  claim  bear  on  the  same,  your 
orator  charges,  and  saith  unto  your  hon- 
ors, that,  at  the  time  said  will  was 
drawn,  said  testatrix  passed  the  scrivener 
a  list  of  pecuniary  legacies,  and  said  to 
the  scrivener  that  she  wished  to  give  the 
residue  of  her  estate  to  said  John  Fatten; 
that  thereupon  the  scrivener  asked  ber 
wishes  in  the  event  said  John  Patten 
should  decease  before  herself,  to  which  she 
replied  in  substance  as  follows:  'I  sup- 
pose in  that  event  I  could  make  some  ad- 
dition to  my  will ; '  and  added:  'Perhaps 
it  will  not  be  much ; '  that  after  the  death 
of  said  John  Patten  said  testatrix  was  by 
ber  Infirmities  disabled  from  thus  adding 
to  ber  said  will,  if  she  had  desired  so  to 
do ;  that,  as  bereiubefore  set  out,  abe,  as 
also  ber  husband  from  the  time  of  ber 
marriage  until  bis  decease,  had  for  over 
fifty  years  been  resident  in  the  family  of 
said  John  Patten ;  tbat  ber  relations  to 
said  Gilbert  E.  B.  Patten  and  to  his  chil- 
dren, said  John  O.  Patten  and  Clara  Pat- 
ten Goodwin,  were  always  of  the  most 
friendly  and  affectionate  character,  and 
the  habitual  form  of  address  from  one  to 
the  other  was  that  of  persons  connected 
by  blood ;  that  said  testatrix  was  also  on 
friendly  and  affMtlunate  terms  with  each 
of  the  defendants  herein  named  as  ber  next 
of  kin;  tbat  some  of  them  were  at  the 
date  of  said  will  in  very  moderate  pecun- 
iary circumstances,  as  was  well  known  to 
said  testatrix ;  and  tbat  the  following  of 
them  are  among  the  persons  to  whom  leg- 
acies were  given  by  said  will,  to- wit: 
Charles  A.  Stewart,  named  in  said  will 
Charles  Stewart;  Thomas  H.  Stewart, 
named  in  said  will  Thomas  Stewart;  Mary 

A.  Stewart;  Mary  T.  Fesaenden;  Wealthy 

B.  Sawyer;  Sarab  P.  Bosworth,  named 
in  said  will  Sarah  Bosworth;  Elisabeth 
A.  Bosworth,  named  in  said  will  Eliza- 
beth Bosworth ;  Lincoln  Patten;  Sarah 
J.  Holmes ;  Mary  R.  P.  Stockbridge ;  and 
Helena  F.  Troup,  named  in  said  will  Hel- 
ena Troup,"  etc. 

Extracts  from  the  answer  of  Mary  T. 
Fessenden  and  others,  defendants : 

"And  these  defendants  further  answer- 
ing, and  protesting  that  the  allegations 
in  complainant's  bill  of  complaint  as  to 
the  relations  of  friendship  existing  be- 
tween the  said  testatrix  and  Gilbert  E.  K. 
Patten,  John  O.  Patten,  Clara  Patten 
Goodwin,  and  other  defendants  named  in 
complainant's  bill  oi  complaint,  and  as  to 
tbe  habitual  form  ot  address  existing  be- 
tween said  parties,  or  any  of  them,  and 
the  said  testatrix,  and  as  to  the  per.unlary 
clrcnmstances  of  said  parties,  or  any  of 
them,  are  not  material,  and  believe  it  is 
unnecessary  to  make  further  answers 
thereto;  •  •  »  that  said  allegations 
set  forth  on   page  five   (ante)   of  com- 


plainant's bill  ot  complaint  are  immate- 
rial, and  cannot  be  admitted  or  allowed 
to  defeat  tbe  general  principles  of  law  ap- 
pllcubie  to  the  construction  of  wills,  or  af- 
fect the  rules  of  law  by  which  testament- 
ary dispositions  are  to  be  governed;  and 
these  defendants  claim  that  all  that  por- 
tion nl  said  estate  of  said  Sarah  H.  Jenks 
devised  to  said  Jobn  Patten,  in  said  will, 
is  intestate  estate, and  pray  that  it  shall 
be  BO  declared  by  tbis  honorable  court, 
and  that  the  executor  shall  transfer  and 
pay  to  said  Mary  T.  Fessenden,  Wealthy 
B.  Sawyer,  Mary  A.  Stewart,  Helena  F. 
Troup,  and  John  P.  Delano,  administrator 
of  Thomas  H.  Stewart  and  Charles  A. 
Stewart,  deceased,  their  several  shares  in 
and  to  the  rest  and  residue  ot  the  estate, 
real,  personal,  and  mixed,  and  in  ail  other 
estates  given  by  said  will  to  tbe  said 
John  Patten,  and  that  the  same  shall  be 
distributed  as  intestate  estate." 

Extracts  from  the  answer  ot  Jobn  O. 
Patten  and  Clara  Patten  Goodwin: 

"These  defendants  further  say  that  they 
havA  no  knowledge  ae  to  the  alleged  con- 
versation that  passed  between  the  testa- 
trix and  the  scrivener  at  tbe  time  of  the 
execution  of  said  will,  and  shall  call  for 
proot  of  the  same, if  it  is  material  and  per- 
tinent to  the  Issue;  but  they  deny  that  it 
is  either  material  or  pertinent,  and  re- 
spectfully ask  that  it  be  struck  from  the 
bill,  and  that  it  be  nut  regarded  by  tbe 
court. 

"These  defendants  bare  no  knowledge 
whether,  after  the  death  ot  said  John  Pat- 
ten, said  testatrix  was,  by  ber  infirmities, 
disabled  from  adding  to  her  will,  if  she 
bad  desired  so  to  do,  and  deny  the  mate- 
riality or  the  pertinency  ot  tbis  averment. 
They  admit  tbat  said  testatrix,  as  also 
her  husband  and  two  children  from  tbe 
time  ot  ber  marriage  until  his  decease,  had 
for  over  ilfty  years  been  resident  in  the 
family  of  these  defendants'  grandfather, 
said  John  Patten,  and  aver  tbat  neither 
she  nor  her  husband  ever  made  compensa- 
tion therefor,  or  were  requested  or  desired 
so  to  do.  They  admit  that  her  relations 
to  their  said  tatber,  Gilbert  E.  R.  Patten, 
and  to  themselves,  and,  as  they  aver,  to 
their  said  grandfather,  Jobn  Patten,  were 
always  of  the  most  intimate  and  affection- 
ate character,  and  tbey  admit  and  aver 
that  their  habitual  form  of  address  from 
one  to  the  other  was  tbat  of  persons  con- 
nected by  blood. 

"  They  admit  tbat  said  testatrix  was  on 
friendly,  but,  so  far  as  their  knowledge 
goes,  not  on  intlitaate,  terms  with  tbe  kin- 
dred mentioned  in  said  bill,  and  tbey  ad- 
mit tbat  legacies  were  given  by  said  will 
to  tbe  several  other  defendants  named  in 
said  bill,  and  aver  tbat  said  legacies  were 
carefully  proportioned  by  tbe  testatrix, 
and  were  intended  by  her  as  the  sole  bene- 
fit said  other  defendants  should  take  un- 
■dersaid  will. 

"And  these  defendants  further  aver  tbat 
said  testatrix  always  insisted  on  the  mut- 
ual use,  as  aforesaid,  ot  tbe  appropriate 
address  of  blood  relationship,  and  was 
very  sensitive  touching  its  omission  even 
by  accident. 

"And  in  order  that  your  honorable  court 
may  be  informed,  so  tar  as  is  possible,  ot 
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the  peoaliarly  intimate  relations  between 
said  testatrix,  on  the  one  part,  and  said 
John  Patten  and  his  heirs,  said  Gilbert  B. 
B.  Fatten  and  these  defendants,  on  the 
other  part;  and  in  order  that  the  court 
may  be  placed  in  the  sitnation  of  tlie  tes- 
tatrix herself  when  said  will .  was  made, 
these  defendants,  further  answering,  show 
to  your  honors  that  when  said  Caleb  S. 
Jenks,  husband  of  the  testatrix,  died,  on 
the  6th  day  of  July,  1870,  said  Gilbert  E.  R. 
Patten,  administrator  in  his  estate  un- 
der due  appointment  from  the  probate 
court  of  Sagadahoc  county,,  and  as  such 
administrator,  paid  off  and  satisfied  out 
of  hlfl  own  means  debts  against  said  ea- 
tatfl  to  the  amount  of  two  tbonsand  five 
hundred  seventeen  dollars  and  fonr  cents 
in  excess  of  all  assetn  received  by  him  from 
said  estate,  and  though  there  still  re- 
mained In  said  estate  certain  vessel  prop- 
erty and  real  estate  in  Bath,  sofflcient  in 
value  to  satisfy  bis  said  claim  against  said 
estate  for  money  thus  advanced, be  volun- 
tarily released  to  said  testatrix  all  said 
debt,  and  all  his  claim  upon  said  prop- 
erty, on  the  7tb  day  of  March,  1874;  that 
afterwards,  on  the  6th  day  of  November, 
1879,  said  Gilbert  B.  B.  Patten  made  and 
duly  executed  a  will,  malclng  said  testa- 
trix joint  and  equal  legatee  with  bis  own 
children,  these  defendants,  in  the  use  and 
income  for  life  of  all  bis  property,  real  and 
personal,  except  what  be  gave  to  his  wife; 
and  that  on  the  death  of  said  Gilbert,  on 
the  12tb  day  of  January,  1882,  said  will 
was  duly  admitted  to  probate  as  bis  last 
will  and  testament.  These  defendants  are 
informed  and  believe  that  the  property  left 
by  said  testatrix  at  faerdeath  camealmost 
wbolly^  if  not  wholly,  by  gift  from  said 
John  Patten,  and  from  his  prospective 
heir,  said  Gilbert  K.  B.  Patten,  and  from 
tbe  accumulations  from  said  gifts  under 
the  management  of  said  John  and  Gilbert, 
rendered  without  charge;  that  said  John 
Patten,  In  bis  lite-time,  was  opposed  to  the 
making  of  any  will,  and  in  fact  made 
none,  but  that  in  recognition  of  tbe  facts 
herein  recited,  and  of  tbe  sources  of  her 
said  property,  and  in  pursuance  of  a  mut- 
ual agreement  or  understanding  between 
herand  said  John  Patten, the  latter,on  or 
about  the  21th  day  of  November,  1879, 
made  provision  for  the  said  testatrix.  In 
lieu  of  a  vrill,by  deed,  whereby  elie  was  to 
have,  at  the  decease  of  said  John  Patten, 
daring  her  natural  life,  the  use  and  Income 
of  his  homestead  in  said  Bath,  together 
with  the  use  of  all  furniture,  bedding, 
plate,  pictures,  ornaments,  musical  instru- 
ments, fuel,  and  provisions;  also  tbe 
horse,  cow,  carriage,  sleigh,  harness, 
robes,  hay,  grain,  and  stable  utensils  con- 
tained in  and  about  his  said  mansion- 
bouse,  ell,  and  stable  of  which  he  might 
die  possessed :  with  tbe  right  to  sell  and 
dispose  of  the  borse,  cow,  carriage,  sleigh, 
and  barnessat  her  option  and  forber  own 
benefit;  the  taxes  and  repairs  on  the  prem- 
ises aforenamed  not  to  be  borne  and  paid 
by  the  said  Sarah  H.  Jenks,  but  from  the 
other  property  and  estate  of  the  said  John 
Patten;  and  on  the  death  of  said  John 
<3he    came   iutp    possession  thereof,  and 


held  tbe  same  till  her  death,  and  on  her 
part  said  testatrix  was  to  and  did  roalte 
tbe  will  set  fortli  by  this  bill,  malsing  said 
John  Patten  and  these  defendants,  as  his 
heirs  and  the  heirs  of  said  Gilbert,  ber  re- 
siduary legatees. 

"These  defendants  therefore  claim  that 
said  testatrix  has  always  treated  and 
called  said  John  Patten  and  his  heirs,  said 
Gilbert  and  these  defendants,  as  blood  re- 
lations, and  tbat  she  fully  int«ided  that 
these  defendants  should  succeed  said  John 
in  the  title  to  all  said  undistributed  resi- 
due of  her  estate,  real  and  personal,  and 
that  such  is  tbe  legal  construction  of  said 
will ;  and  they  pray  the  court  tbat  they 
will  direct  tbe  executors  to  pay  it  over  to 
them  in  accordam-e  with  the  terms  of  the 
will  and  the  Intent  of  the  testatrix. " 

N.  &  B.  B.  Cleaves  and  Stephen  C.  Perry, 
for  Mary  T.  Fessenden  and  others.  Baker, 
Baker  &  Cornish,  for  John  O.  Fatten  and 
Clara  Patten  Goodwin. 

Walton,  J.  This  Is  a  suit  in  equity,  in- 
stituted by  the  executor  of  the  last  will 
and  testament  of  Sarah  H.  Jenks,  asking 
the  court  to  determine  the  construction  of 
the  will,  and  whether  certain  legacies 
therein  mentioned  lapse  or  go  to  the  lineal 
descendants  of  tbe  legatees ;  the  legatiees 
themselves  having  died  before  tbe  testa- 
trix. 

Generally,  If  a  lega  tea  dies  before  the  tes- 
tartor,  the  legacy  lapses.  But  to  this  rule 
there  is  an  exception  in  favor  of  relatives. 

"  When  a  relative  of  the  testator,  having 
a  devise  of  real  or  personal  estate,  dies  be- 
fore the  testator,  leaving  lineal  descend- 
ants, they  take  such  estate  as  would  have 
been  taken  by  such  deceased  relative  if  be 
survived."    Be  v.  St.  c.  74  ,§  10. 

The  word  "relative,"  In  this  section  of 
tbestatate.basalready  been  defined  by  the 
court.  It  meana  one  connected  with  tbe 
testator  by  blood,— a  blood  relation.  It 
does  not  indnde  within  its  meaning  one 
connected  with  tbe  testator  by  marriage 
only.  So  held  in  Keniston  v.  Adams,  80 
Me.  aaO,  14  Atl.  Bep.  2a3.  And  such  is  gen- 
erally held  to  be  its  meaning,  when  used 
In  similar  statutes,  although  it  maysome- 
tiroeis  be  used  in  a  more  extended  sense. 
Esty  V.  Oark,  101  Mass.  86. 

Such  being  the  law,  the  conclusion  is  in- 
evitable tbat  the  bequests  to  John  Patten 
and  Marcla  G.  Lord,  mentioned  in  tbe  will 
of  Sarah  H.  Jenks,  are  void.  They  both 
died  before  tbe  testatrix.  And,  being  con- 
neetions  of  bers  by  marriage  only,  they 
were  not  relatives  within  tbe  meaning  of 
tbe  law,  and  their  legacies  lapsed;  and 
the  residuum  of  theeatate,  after  paying  all 
otber  legacies  and  the  expenses  of  admiuis- 
traition,  must  be  paid  to  the  heirs  at  law 
of  the  testatrix. 

Costs,  including  reasonable  counsel  tees, 
are  allowed  to  all  the  parties  to  this  suit, 
to  be  paid  by  tbe  executor  out  of  tbe  as- 
sets of  tbe  estate,  and  charged  in  bis  ad- 
ministration account. 

Decree  accordingly. 

Fbtk{I8,  C.  J.,  and  Vikoin,  Libbkt,  Has- 
kell, and  WaiTKBODBB,  J  J.,  concnr. 
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Merrill  et  al.  v,  Washburn. 

(Supreme  Judicial  Court  o/  Maine.    Feb.  as, 
1891.) 

Equitt— Pbaotiob— Pmadihos— Dbjbotivb  Bol. 
1.  Equity  oases  should  not  be  reported  to  the 
law  court  until  the  pleadings  are  suffloiently 
perfected  to  enable  the  law  court  to  make  a  final 
decision  upon  the  merits. 

a.  In  equity  causes  thus  reported,  if  the  bill 
does  not  contain  sufBcient  allegations,  it  must 
be  dismissed  without  any  consideration  of  the 
evidence. 

8.  When  the  plaintifl  in  equity  seelcs  relief 
from  the  effects  or  results  of  some  fraud,  acci- 
dent, or  mistake,  he  should  in  his  bill  fully  and 
explicitly  state  the  circumstances,  so  as  to  pre- 
sent a  clear  picture  of  the  particulars,  or  how  the 
fraud  was  committed,  and  how  the  plaintifl  was 
misled;  of  the  character  and  causes  of  the  acci- 
dent or  mistake,  and  how  it  occurred. 

{Official.) 

Beport  from  supreme  Jadicial  court,  An- 
droscoggin county. 

Billln  equity,  heard  on  bill, answer,  and 
proofs. 

Tascus  Atwood,  tor  defendant. 

Embrt,  J.  This  is  an  equity  cause  re- 
ported direct  to  the  law  court,  under  the 
statute,  (Rev.  St.  c.  77,  §  23,)  without  any 
hearing  before  a  single  justice. 

The  case  stated  in  the  Mills  substantial- 
ly this:  Moses  C.  Merrill  died  Intestate, 
without  Issue,  leaving  certain  real  estate 
in  Portland,  and  a  widow.  These  plain- 
tiffs, in  default  of  issue  of  Merrill,  were  his 
legal  heirs.  They  executed  aua  delivered 
to  the  widow,  for  a  nominal  considera- 
tion, a  quitclaim  deed  of  the  said  real  es- 
tate thus  inherited  by  them  from  Merrill. 
This  deed  was  in  the  usual  form  of  a  quit- 
claim deed  of  u  fee, — a  conveyance  to  her 
and  her  heirs  and  assigns  forever.  There 
was  Inserted  in  the  deed,  however,  next 
after  the  description  of  the  land,  the  fol- 
lowing clause:  "To  the  foregoing  convey- 
ance we  hereby  attach  the  following  con- 
ditions. First.  The  said  Elizabeth  A.  Mer- 
rill [the  widow]  shall  have  the  entire 
management  and  control,  and  receive  the 
entire  rents  and  profits,  of  said  real  es- 
tate, during  her  life-time,  she  paying  the 
taxes  and  necessary  repairs  on  said  prop- 
erty and  estate.  Secoud.  If  the  said  Eliz- 
abeth A.  Merrill  shall  during  herllfe-tlme 
sell  and  convey  her  Interest  In  said  prop- 
erty, then  she  may  use,  expend,  and  ap- 
propriate whatever  portion  of  theamount 
she  may  receive  for  her  said  Interest,  for 
her  personal  benefit  and  comfort  and  liv- 
ing, she  being  the  sole  jndge  of  theamount 
to  be  so  expended,  and,  at  her  decease, 
whatever  amount  remains  (if  any)  from 
the  proceeds  of  said  sale  shall  revert  to 
us  and  our  legal  representatives  in  equal 
sharas,  and  be  paid  to  us  by  her  execu- 
tors or  administrators.'' 

The  widow  went  into  occupation  of  the 

g remises,  and  bad  the  use  of  them  until 
er  death,  "but  never  claimed  to  own  the 
same,  but  that  her  right  was  to  the  use 
thereof  during  her  life,  and  such  was  the 
Intention"  of  the  widow  and  the  plain- 
tiffs. The  widow  died  without  having 
conveyed  any  of  the  land.  Her  heirs,  ex- 
cept this  defendant,  quitclaimed  tbe  land 
back  to  the  plaintiffs,  but  this  defendant, 
one  of  tbe  heirs,  refuses  to  quitclaim,  and 


hence  this  bill  In  equity.  The  prayer  in 
the  bill  Is  for  a  decree  "In  accordance  with 
tbe  intentions  of  the  parties  to  said  deed 
when  thesamewasexecuted, namely,  that, 
at  the  death  of  said  Elizabeth  A.  Merrill, 
whatever  remained  ol  said  property  men- 
tioned in  said  deed  should  revert  to  said 
plaintiffs;"  and  for  general  relief. 

The  defendant  inserted  in  his  answer  a 
general  demurrer  to  the  bill,  on  the 
ground  that  it  does  not  state  a  case  enti- 
tling tbe  plaintiffs  to  the  relief  prayed  for. 
This  the  defendant  could  do,  under  chan- 
cery rule  No.  27,  (1881.) 

Good  pleading  Is  as  essential  upon  the 
equity  side  as  upon  the  law  side  of  tbe 
court.  Full,  clear,  direct,  and  orderly 
statements  are  required  by  the  chancery 
rules,  and  by  the  very  nature  of  equit> 
procedure.  Equity  decrees  must  be  based 
upon  the  allegations  In  the  bill.  Prayers 
tor  relief  must  be  unavailing,  unless  pre- 
ceded by  allegations  showing  a  complete 
ctise,  authorizing  the  exercise  of  equity 
}nrlsdlotion.  The  most  ample  evidence  is 
useless  without  sufficient  statements  In 
the  pleadings.  Evidence  without  allega- 
tion is  as  futile  as  allegation  without  evi- 
dence.   Qrosholz  V.  Newman,  21  Wall.  481. 

The  plaintiffs  In  this  case  state  in  their 
bill  that  they  gave  to  Mrs.  Merrill,  the 
widow,  a  deed  In  fee  of  certain  real  estate 
Inherited  by  them  from  her  husband,  and 
now,  after  her  death,  they  ask.  In  effect, 
to  be  relieved  from  the  operation  of  their 
deed,  and  have  tbe  property  back,  on  the 
ground  that  It  was  the  intention  of  all 
parties  to  the  deed  tor  her  to  have  only 
a  life-estate.  If  tbe  deed  operates  to  con- 
vey the  fee,  as  they  seem  to  concede,  It  is 
evident  they  can  obtain  relief  from  their 
deed  only  on  the  ground  of  some  fraud, 
accident,  or  mistake  in  the  transaction. 

They,  however,  do  not  allege  either  or 
any  of  such  grounds  of  relief.  They  do 
not  state  how  they  came  to  g^lve  a  deed 
of  th^  fee.  There  is  no  reason  or  excuse 
given  in  tho  bill  for  executing  such  a  deed. 
For  all  that  appears  in  the  bill,  the  form 
of  conveyance  actually  used  may  have 
been  the  pvecise  form  tbe  parties  desired 
to  use  und  intended  to  use.  They  may 
have  preferred  it  to  any  other  instrument, 
for  some  reasons  satisfactory  to  them,  if 
unknots n  to  us,  as  in  Hunt  v.  Bousman- 
iere,  1  Pet.  1. 

Bills  in  equity,  seeking  relief  on  tbe 
ground  of  fraud,  accident,  or  mistake, 
must  dirctl.v  charge  the  grounds  relied  up- 
on. The  statement  should  be  so  full  and 
explicit  as  to  show  the  court  a  clear  pict- 
ure of  the  particulars  of  the  fraud;  the 
manner  In  which  the  party  was  misled  or 
Imposed  upon;  thecharacteraud  causesof 
the  accident  or  mistake,  and  how  It  oc- 
curred. Without  such  a  statement  in  the 
bill,  tho  court  cannot  grant  relief,  or  even 
hear  evidence  in  the  matter.  U.  S.  v. 
Atherton,  102  U.  S.  872;  Scudder  v.  Young, 
25  Me.  153;  Stover  v.  Poole,  67  Me.  217; 
Stevens  v.  Moore,  73  Me.  669. 

We  take  this  occasion  to  repeat  what 
we  have  said  In  former  opinions,  that, 
under  our  present  system  of  equity  proced- 
ure, tbe  law  court  Is  an  appellate  court, 
— a  court  of  last  resort.  Parties  desiring 
a  speedy  adjudication  of  a  cause  in  equity 
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should  not  present  It  to  tbe  law  court 
nntU  it  is  in  such  shape  that  the  opinion  of 
the  law  conrt  will  be  a  final  decision. 
The  conrt  held  by  a  single  Justice  is  now 
theeqnity  conrt  of  original  Jurisdiction, 
where  the  sufficiency  of  the  pleadings  can 
be  promptly  considered,  amendments 
readily  made,  and  the  cause  then  speedily 
heard  on  its  merits.  In  this  case  the 
plaintiffs  were  advised  by  the  answer  that 
their  bill  would  be  assailed  as  defective  in 
Mtatement.  Instead  of  making  proper 
amendments,  they  have  submitted  their 
cause  to  this  court  of  last  resort  npon 
their  original  allegations.  These  allega- 
tions, for  the  reasons  before  given,  are 
clearly  Insufficient  to  Justify  the  exercise  of 
the  court's  equity  powers. 

Bill  dismissed,  with  costs,  bnt  without 
prejudice. 

Walto.n,  Virgin,  Libbbt,  Haskell,  and 
Whitehodse,  J  J.,  concur. 


<8S  Me.  19S) 

Judge  of  Pbouate  v.  Tootbakeb  et  ah 

{Supreme  JucUctal  Cou/rt  of  Maine.    March  12, 
1891.) 

SOBBTISS  OH  OUABDIAN'S  BONS — lOABIUTIXS. 

The  Buretiee  on  a  gaardlan's  bond,  ^ven 
at  the  time  of  the  appointment  of  ttie  guaraian, 
are  not  liable  for  money  received  for  real  estate 
sold  by  him  under  a  special  license.  On  obtain- 
ing such  a  license,  the  guardian  is  required  to 
gfive  a  special  bond,  and  the  sureties  on  this 
special  bond  are  the  ones  liable  for  money  so  ob- 
tained by  tbe  gnardian.  Consequently,  in  a  suit 
on  the  original  bond,  it  Is  competent  for  the 
soretiee  to  show  tlie  sonroe  from  which  the  funds 
remaining  in  the  hands  of  the  guardian,  and  not 
accounted  for,  were  received. 
(Official.) 

Exceptions  from  supreme  Jodlclal  court, 
Franklin  county. 

This  was  an  action  upon  a  guardian's 
bund. 

The  cause  came  on  for  a  bearing  upon  a 
motion  to  chancer  the  penalty  of  the 
bond,  and,  in  determining  tbe  amount  eq- 
uitably and  justly  due,  the  plaiutltf  read 
In  evidence  a  judgment  of  this  court  show- 
ing that  the  principal  in  the  bond  in  suit 
was  charged  upon  his  final  account  with 
the  snm  of  f8,400,  and  It  was  agreed  by 
tbe  parties  that  of  that  sum  91,738.93  had 
l>een  accounted  for  and  paid,  leaving  a  bal- 
ance due  of  fl,661.07. 

The  defendants  offered  to  show  that  the 
original  guardian,  during  the  administra- 
tion of  his  trust,  had  sold  certain  parcels 
of  real  estate  by  license  from  the  probate 
court,  wherein  he  had  given  tbe  bonds 
required  by  statute,  and  that  he  had  re- 
ceived tbe  proceeds  of  such  sales,  und  been 
■charged  to  account  for  them  th  the  judg- 
ment of  this  court,  before  read  in  evidence. 
This  evidence  the  court  excluded  as  In- 
'Competeut,  and  assessed  the  amount  equi- 
tably due  at  the  aforesaid  sum  of  91,661.07, 
with  interest  from  the  date  of  said  judg- 
ment, amounting  In  all  to  the  snm  of 
91.811.94;  for  which  is  ordered  execution 
to  issue. 

To  tbe  exdusion  of  the  evidence  before 
mentioned  tbe  defendants  filed  exceptions. 

S.  Clifford  Belcber,  for  plaintiff.  P.  A. 
.  Sa  wjrer,  for  defendants. 


Walton,  J.  Tbe  sureties  on  a  guard- 
ian's bond,  given  at  tbe  time  of  tbe  ap- 
pointment of  the  guardian,  are  not  liable 
lor  money  received  for  real  estate  sold  by 
him  under  a  special  license.  On  obtaining 
such  a  license  tbe  guardian  is  required  to 
give  a  special  bond,  and  the  sureties  on 
this  special  bond  are  the  ones  liable  for 
money  so  obtained  by  the  gnardian.  Con- 
sequently, in  a  suit  on  the  original  bund, 
it  Is  competent  for  the  sureties  to  show 
the  source  from  which  the  funds  remain- 
ing In  tbe  hands  of  the  guardian,  and  not 
accounted  for,  were  received.  We  think 
tbe  evidence  offered  und  rejected,  should 
have  been  received.  WilliamH  v.  Morton, 
38 Me.  47 ;  Lyman  v.Conkey,  1  Mete.  (Mass.) 
317;  Mattoon  v.  Cbwing,  13  Gray,  887. 

Exceptions  sustained. 

Peters,  C.  J.,  and  Virgin,  Libbey,  Has- 
kell, and  Whitehodse,  J  J.,  concurred. 

•       (S3  N.  J.  U  640) 

Stewart  et  aJ.  v.  Flumhekfelt,  Col- 
lector. 

(Supreme  Covrt  of  Sew  Jeneti.    June  16,  1891.) 
Taxation  ov  Rbal  Propbbtt— PnAca  or  Assess- 

MBNT. 

Lands  owned  in  fee  by  the  relators,  who 
lived  in  Warren  county,  were  leased  to  the  Bow- 
ers Snuff  &  Tobacco  Company,  Limited,  a  part- 
nei-shipformedundertheactof  1880.  Bupp.  Revis- 
ion, p.  786.  The  factory  in  which  the  business  of 
the  association  is  carried  on  lies  with  a  portion 
of  the  leased  premises  in  the  township  of  Wash- 
ington, in  the  county  of  Warren.  Other  portions 
of  the  premises,  inclttding'  two  dwellings,  occu- 

£ied  by  two  members  of  tbe  association,  lie  in 
ehanon  township,  in  the  connty  of  Hunterdon 
The  main  office  of  the  association  is  in  the  city 
of  Trenton,  where  other  members  of  the  associa- 
tion reside.  Held,  that  so  inxuSa.  of  the  demised 
premises  as  lies  in  the  connty  of  Warren  mnst 
be  assessed  for  taxes  in  the  township  of  Wash- 
ington, and  the  balance  in  tbe  township  of  Leb- 
anon. 
(.SVlJaiini*  by  the  Court.) 

Certiorari  to  review  assessment  of  taxes. 

Argued  at  February  term,  1891,  before 
Dep0e,  Van  Svckrl,  and  Scudder,  JJ. 

Oscar  Jeffrey,  for  plaintiffs.  Martin 
Wyckoff,  tor  defendant. 

Van  Svceel,  J.  The  relators  leased  cer- 
tain lands,  of  wbich  tbey  are  the  owners 
in  fee,  to  the  Bowers  Snuff  &  Tobacco 
Company,  Limited.  This  company  is  a 
partnership  association  formed  under  tbe 
act  of  1880.  Supp,  Revision,  7S6.  The  de- 
mised premises  lie  partly  In  the  township 
of  Washington,  in  tbe  connty  of  Warren, 
where  the  relators  also  reside,  and  partly 
in  the  township  of  Lebanon,  in  the  coun- 
ty of  Hunterdon.  Theassociationconsist- 
ed  of  John  A.  Stewart  and  Jonathan 
Blackwell,  of  Trenton,  in  this  state,  and 
of  John  Bowers,  Sr.,  .Tohn  Bowers,  .Jr., 
and  Lafayette  A.  Bowers.  The  certificate 
of  association  was  recorded  In  Mercer 
connty,  where  the  main  office  is  located, 
and  in  Warren  county,  where  the  factory 
in  which  the  manufacturing  business  is 
carried  on  Is  located.  Lafayette  and  John 
reside  In  Lebanon  township,  one  In  the 
"Mansion-House,"  and  the  other  in  what 
is  known  as  the"Burd  House."  The  as- 
seosor  of  Lebanon  township.  In  1890,  as- 
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tessed  the  whole  of  the  demised  premises 
In  the  towuahip  ol  Lebanon,  and  that 
portion  lying  In  Warren  county  was  also 
assessed  In  the  township  of  Washington. 
The  relators,  having  first  appealed  with- 
out success  to  the  commissioners  of  ap- 
peal in  Lebanon  to  correct  this  assess- 
ment, hare  prosecuted  this  certiorari  in 
order  to  bare  their  rights  adjudicated  in 
this  court.  The  statute  eliminates  from 
an  association  of  individuals  formed  un- 
der it  the  essential  features  of  a  partner- 
ship, and  endows  it  with  the  characteris- 
tics of  a  corporation,  to  such  an  extent 
that.  In  settling  this  question  of  taxation, 
it  must  be  dealt  with  as  a  corporation. 
The  act  of  1886,  (Bevlslon.  p.  1152,  pi.  65,) 
provides  that  all  real  estate  shall  be  as- 
sessed in  the  township  or  ward  where  the 
same  Is  situate,  with  this  exception :  that, 
where  a  line  between  two  townships, 
wards,  or|cuunties;diTlde8  a  farm  or  lot,  the 
same  shall  be  assessed  in  the  township  or 
ward  where  the  occupant  resides,  if  occu- 
pied. To  authorize  the  assessment  within 
a  political  division  of  the  state  of  lands 
lying  outside  of  it,  two  things  must  con- 
cur: (1)  The  real  estate  mnst  be  divided 
by  a  line  between  two  townships,  wards, 
or  counties.  (2)  The  occupant  of  such 
lands  must  reside  in  the  township  seeking 
to  impose  the  tax.  Unless  these  facts  co- 
exist, the  real  estate  must  be  taxed  in  the 
political  division  in  which  It  lies.  State  v. 
Hoffman,  80  N.  J.  Law,  »46;  State  v.Bein- 
hardt,  31  N.  J.  Law,  218;  and  State  y. 
Hay,  Id.  275, — were  decided  prior  to  the 
act  of  1866.  In  State  v.  Britton,  42  N.  J. 
Law,  108,  Mr.  Justice  Woodhuli^  dlearly 
points  out  the  changes  which  were  effect- 
ed by  the  legislation  of  1866.  He  there 
says:  (1)  That  any  tract  of  land  so  situ- 
ated and  occupied  must,  for  the  purposes 
of  taxation,  be  regarded  as  lying  wholly 
within  the  limits  of  the  township  In  which 
the  occupant  resides.  (2)  The  residence  nf 
the  occupant  in  such  cases  fixes  the  place 
of  taxation.  (3)  When  a  farm  or  lot  is 
divided  by  a  township  line,  and  is  occu- 
pied by  a  tenant  residing  In  one  of  the 
townships,  while  the  owner  resides  iu  the 
other,  the  property  must  be  assessed  in 
the  township  where  the  occupying  tenant 
rosides,  and  may  be  assessed  either  to  the 
owner  or  the  tenant,  at  the  option  of  the 
assessor.  The  solution  ol  this  controver- 
sy, therefore,  depends  upon  the  fact  wheth- 
er any.  one  residing  on  the  part  of  the 
premises  lying  in  Lebanon  township  occu- 
pied that  portion  of  the  real  estate  lying 
In  Washington  township/  The  case  of 
State  V.  Warford,  37  N.  J.  Law,  397,  ad- 
judges  the  residence  of  a  corporation,  for 
the  purpose  of  taxation  of  its  real  estate, 
to  be  in  the  township  in  which  its  princi- 
pal office  is  located.  Here  the  principal 
of9ce  of  the  limited  partnership  is  neither 
in  Lebanon  nor  In  Washington  township, 
but  in  the  city  of  Trenton.  Hence,  treat- 
ing the  association  as  the  occupant,  there 
is  a  non-concurrence  of  the  two  farts 
which  will  enable  Lebanon  township  to 
levy  a  tax  upon  lands  lying  outside  of  its 
territorial  limits.  Therefore  the  defend- 
ant must  abandon  bis  claim  of  right  to 
burden  so  much  of  these  premises  us  lie 
in  Warren  couoty,  nnless  the  occupancy 


by  the  Bowers  of  the  two  hooses  tn  Leb- 
anon will  justify  his  assessment.  The 
Bowers  reside  In  Lebanon,  and  are  en- 
gaged in  working  for  the  limited  partner, 
ship.  Thej  are  not  the  lessees  of  any  part 
of  the  property  which  lies  in  the  county 
of  Warren.  In  State  v.  Abbott,  42  N.  J. 
Law,  111,  this  court  said  that,  unless 
there  is  such  an  occupation  or  possession 
of  land  as  will  enable  the  tenant  or  pos- 
sessor, without  the  aid  of  a  paper  title. 
to  maintain  an  action  for  trespasses  up- 
on it,  such  land  cannot  be  said  to  be  oc- 
cupied, in  the  sanse  nf  the  sixth  section  of 
the  act  of  1866.  This  test  excludes  the 
Bowers  from  being  regarded  as  occupants 
of  the  lands  In  Warren  county,  for  It 
seems  clear  that  they  could  nut  maintain 
a  suit  tor  trespass  on  those  lands.  The 
right  of  action,  under  the  statute  of  1880, 
would  be  in  the  name  of  the  association, 
which,  as  has  been  shown,  is  not  in  a  legal 
sense  a  resident  of  Lebanon.  Nor  can  It 
be  claimed  that  the  Bowers,  as  members 
of  the  partnership  resident  in  Lebanon, 
are  In  the  occupation  in  that  right  of  the 
lands  lying  in  Warren.  The  act  of  1880, 
and  it«  supplement  of  1888,  authorise  such 
associations  to  take  title  to  lands  in  the 
name  adopted  by  them,  but  it  is  exprettily 
provided  thit  the  interest  of  the  several 
parties  in  such  associations  shall  be  per- 
sonal estate.  The  mere  fact  that  the  Bow- 
ers are  members  of  the  association  does 
not  entitle  them  to  claim  that  they  are 
In  possession  in  their  individual  right. 
The  association  is  in  the  full  possession  of 
the  factory  where  its  business  is  carried 
on  and  of  the  lands  in  Warren  county.  It 
is  likewise  in  possessiun  of  the  lands  in 
Lebanon,  except  the  two  bouses  occupied 
by  the  Bowers,  and  that  necesarlly  ex- 
cludes the  idea  that  these  lands  are  in  the 
occupation  of  any  one  else.  In  my  judg- 
ment, so  much  of  this  real  estate  as  lies  in 
the  county  of  Warren  should  have  been 
assessed  in  the  township  of  Washington. 
The  assessment  certified  must  therefore 
bo  set  aside  for  the  purpose  of  correcting 
it.  It  the  parties  cannot  agree,  application 
may  be  made  to  this  court  under  the  act 
of  1881,  p.  194.  The  land  should  be  assessed 
to  Sarah  Stewart  and  Mary  1.  Stewart, 
and  not  to  the  estate  of  Cornelius  Stew- 
art. 


(68  N.  J.  U  660) 

State  ex  rel.  Hei.feb  v.  Simon. 

(Supreme  Court  of  New  Jersey.    June  17, 1891.) 

CoNBTiTinioNAi.  Law  —  8PB0I4I/  Lboislation— 
Tbbics  ov  Citt  OFrioisa  —  Elbction  ov  Cnr 
Phtsician. 

1.  "An  act  to  authorize  cities  of  the  second 
class  to  extend  the  term  of  office  and  6z  the  rate 
of  compensation  of  certain  offloers  therein," 
passed  May  8,  1889,  (Laws  1889,  p.  828,)  is  local 
and  special,  in  regulating  the  internal  aftidrs  of 
cities,  within  the  constitutional  prohibition. 

2.  The  appointment  of  a  city  physioian  for 
Hoboken  by  the  mayor,  and  oonflrmation  by  less 
than  a  majority  of  counoilmen,  is  void  under  this 
act;  but  the  subsequent  eleotion  by  four  counoil- 
men—a  majority  of  a  qaomm— is  valid  under  the 
charter. 

8.  A  cerMorart  to  review  the  resolution  of 
council  making  an  appointment  under  the  special 
law  will  not  stay  anotlier  eleotion  under  the  char- 
ter. 
{SyVUOmt  2>v  the  Cotirt.) 
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On  rule  to  show  cause  why  a  writ  of 
9110  warranto  should  not  Issue  to  show 
by  what  warrant  or  authority  the  re- 
spondent claims  to  uuo  the  office,  etc.,  ot 
city  physician  of  the  city  ot  Hoboken. 

Ars^ned  before  Uepub,  Van  Stcebl,  and 
SccnDER,  JJ 

W.  S.  Stuhr,  tor  relator.  W.  D.  DaJy, 
for  defendant. 

SccDDKR,  J.  On  July  23, 1889,  the  mayor 
of  the  city  of  Bobokeu  appointed  the  re- 
lator city  physician  for  the  term  of  three 
veam,  ending  May  1, 1M02,  under  the  act  of 
May  8,  1889.  Laws  1889,  p.  828.  This  law. 
in  terms,  authorises  such  appointment  to 
be  made,  with  the  conflrination  uf  thft 
common  council,  by  a  majority  vote. 
The  communication  from  the  mayor  of  his 
nomination  of  the  relator  for  city  physi- 
cian was  received  by  the  common  council 
at  a  meeting  held  July  23,  1889,  and  it  ap- 
pears by  the  minutes  that  four  coancUmen 
voted  to  confirm  the  nomination,  three 
voted  against  it,  and  one  was  absent. 
The  entire  number  of  conncilmen  was 
eight, — ^two  from  each  of  the  four  wards 
Into  which  Hoboken  is  divided.  A  major- 
ity vote  of  common  council  would  be  five 
votes,  and  four  would  not  be  sufflcient  to 
confirm  the  nomination.  If  this  law  is  to 
govern  the  appointment.  We  are  satis- 
fied that  it  is  not  constitutional.  The 
title  of  the  act  is,  "An  act  to  authorize 
cities  of  the  second  dass  to  extend  the 
term  of  office  and  fix  the  rate  of  compen- 
sation ol  certain  officers  therein."  The 
first  section  enacts  "that  in  all  citie^  of 
the  second  class  In  this  state  wherein  they 
have  an  officer  known  as  'city. physician,' 
the  mayor  of  any  city  shall  appoint  8u<^h 
ofilcer.  and  the  board  of  aldermen  or 
otber  legislative  body  ot  said  city,  by  a 
majority  vote, confirm  said  appointment," 
etc.  The  second  section  is  merely  a  re- 
pealer. The  title  Is  not  general,  but  limits 
Its  application  to  all  cities  of  the  second 
class,  and  relates  to  extending  the  term 
and  fixing  the  compensation  of  certain 
ofilcers  therein.  The  body  of  the  act  is 
even  more  objectionable  than  the  title, 
fur  it  confines  its  operation  to  cities  ot  the 
second  class,  wherein  they  have  an  officer 
known  a8"city  physician."  This iaasub- 
division  of  classification  that  makes  the 
purpose  of  the  act  very  apparent,— to  con- 
trol the  appointment  of  city  physician  in 
certain  cases.  Such  legislation  is  uncon- 
stitntional.  and  the  title  of  the  act, 
though  attempting  to  be  more  general  in 
Its  terms.  Is  local  and  special  in  its  object. 
It  is  not  within  the  ruling  in  Bumsted  v 
Oovem,  47  N.  .1.  Law,  868,  1  Atl.  Rep.  8»5, 
where  the  general  purpose  and  title  ot  the 
act  were  to  produce  uniformity  in  the 
selection  and  duties  ot  directors  of  the 
boards  of  chosen  freeholders  ot  the  state, 
though  it  applied  alone  to  the  county  ot 
Hudson ;  for  this  title  is  not  general,  but 
distinctive  and  exceptional,  as  it  relates 
to  some  cities  and  certain  officers  in  those 
cities,  and  the  body  of  the  act  is  still 
farther  limited  to  the  appointment  of  a 
single  officer.  Mortland  v.  Christian,  62  N. 
J .  La w,  621, 20  Atl.  Rep.  678,  gives  the  prin- 
ciple ot  classification  in  a  statute  relating 
to  the  counties  and  municipalities  ol  this 


state>  and  their  internal  attain  based  on 
their  population,  that  the  legislative  ob- 
ject mnst  be  one  naturally  incident  to 
population.  In  this  case  there  has  been 
no  reason  assigned,  nor  is  it  apparent, 
why  an  officer  known  as  "city  physician," 
in  a  city  of  the  second  class,  should  hare  a 
different  appointment,  with  a  term  fixed 
by  the  mayor,  and  an  annual  salarj'  to  be 
allowed  by  the  legislative  body  confirm- 
ing the  appointment,  from  a  physician  to 
be  appointed  and  compensated  In  a  city 
ot  the  first  class  or  of  the  third  class. 
Population  cannot  have  any  Just  reler- 
ence  to  this  distinction  between  tuese 
classes  by  which  the  middle  class  is  sepa- 
rated from  the  others.  The  act  regulates 
the  Internal  affairs  ot  cities.  It  19  local 
and  special  wlthlu  the  conHtttutlonal  pro- 
hibition, and  void;  and  the  appointment 
ot  Heifer  under  it  is  also  a  nullity.  It  ap- 
pears, that,  subsequent  to  tbis  action  by 
the  mayor  and  common  council,  the  latter 
met  December  3, 1889,  and  four  counciUnen 
voted  for  the  appointment  ot  Heifer,  two 
against  It,  one. declined  to  vote,  and  one 
was  absent.  It  is  not  necessary  to  deter- 
mine what  would  be  the  legal  effect  of  the 
refusal  to  -^ote  by  a  mem  but  of  council 
who  was  present  when  the  vote  was  tak- 
en, and  the  result  announced  thot  the 
nominee  was  elected, for,  without  his  vote, 
there  were  four  cast  for  Heifer,  which 
nnmber,  being  a  majority  of  a  quorum 
present,  was  sufficient  to  elect.  McDer- 
mott  V.  Miller,  45  N.  J.  Law,  251.  The 
charter  of  Hoboken  enacts  that  the  coun- 
cilmen,  or  a  majority  of  them,  in  council 
assembled,  by  not  less  than  tour  concur- 
ring votes,  shall  and  may  from  time  to 
time  elect  certain  officers;  and  section  82 
says  that  a  majority  of  the  council  shall 
constitute  a  quorum  for  the  transaction 
ot  business.  A  part  of  their  business  Is  to 
protect  the  health  of  the  city;  and,  while 
a  city  physician  is  not  named  in  section 
40,  giving  the  number  ot  votes  required, 
the  power  of  a  quorum  of  seven  council- 
men  to  elect  by  a  majority  of  four  can 
hardly  be  doubted  where  there  is  no  spe- 
cial restriction.  It  is  further  objected  that 
at  the  time  of  this  second  appointment  ot 
Helter  by  the  common  council  the  resolu- 
tion ot  July  28, 1889,  under  which  be  first 
claimed,  had  been  removed  to  this  court 
by  certiorari,  which  was  still  undeter- 
mined. It  Is  contended  that  this  operated 
as  a  stay  ot  all  further  procendlnKs  by  the 
council  to  elect  a  city  physician  pendepte 
lite.  Simon  v.  Hoboken,  52  N.  J.  Law, 
367, 19  Atl.  Rep.  259.  The  writ  would  stay 
any  action  under  the  resolution.  While  it 
was  under  review  in  this  court  it  would 
act  as  a  enpersedeaa  in  the  cause  or  mat- 
ter removed  for  revision,  (Hunt  v.  Lam- 
bertville,  46  N.  J.  Law,  69.)  t)nt  it  would 
not  prevent  the  council  from  passing  an- 
other resolution  electing  a  city  physician 
under  another  law,  if  in  their  judgment 
the  health  ot  the  city  required  it.  This 
court  having  determined  that  the  first  ac- 
tion ot  the  mayor,  and  common  council 
was  a  nullity,  nothing  was  in  the  way  of 
another  appointment  which  was  legal  by 
the  charter  ot  the  city.  So  far  as  the  pub- 
lic areconcemed,  it  is  more  Important  that 
the  datles  of  the  office  shall  be  performed 
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than  that  any  particular  person  Bhall  be 
appointed  to  fuieil  them.  This  second  ap- 
pointment, made  under  a  different  stat- 
ute, thocharter  of  the  city,  and  by  a  subse- 
quent and  distinct  resolution,  must  stand 
or  tall  upon  Its  own  merits.  The  rule  to 
show  cause  will  be  made  absolute,  aod  a 
900  wamiDto  Issued. 

(53  N.  J.  L.  553)  

State  (Dilkbs,  Prosecutor)  v.  Pancoabt. 
(Supreme  Court  of  New  Jereey.    June  17, 1891.) 

LlOENBIMO  IMNKBBPBRB. 

An  application  to  the  court  of  common 
pleas  for  license  to  keep  an  inn  and  tavern,  after 
refusal,  cannot  be  withdrawn  by  leave  of  the 
court,  without  notice;  and  a  license  granted  by  a 
subsequent  term,  within  a  year  after  the  prior 
application,  was  rejected  as  illegal. 
(SyUabus  by  the  Coxirt.) 

UerHorari  to  court  of  common  pleas, 
Gloucester  county ;  Beckett,  Jones,  and 
Stkatton,  JndKes. 

Argued  before  Depdb.  Van  Stckbl,  and 

SCUDDER,  JJ. 

A.  B.  Swackbamer,  for  prosecutor 
Bergen  &  Bergen,  (or  defendant. 

ScuDDER,  J.  Samuel  A.  Pancoast,  the 
defendant,  presented  an  application  to  the 
court  of  common  pleas  (or  a  license  to 
keep  an  Inn  und  tavern,  pursuant  tu  the 
statute,  September  11, 1890.  The  court  re- 
fused to  grant  a  license.  Subsequently,  on 
October  8,  18&0,  he  moved,  by  his  counsel, 
for  a  reconsideration  of  the  action  of  the 
court  in  rejecting  bis  license,  which  motion 
was  denied.  November  11, 1890,  on  mo- 
tion to  reconsider  their  action  in  refuslne 
the  applicatiou,the  court  opened  the  case, 
and  allowed  the  applicant  to  withdraw 
bis  petition  from  the  files  of  the  court.  At 
December  term,  1890,  another  application 
was  made  by  Pancoast  for  license  at  the 
same  place,  in  the  township  of  Mantua;  a 
remonstrance  was  presented,  many  wit- 
nesses were  examined  on  both  sides,  and, 
after  hearing,  on  December  15, 1890,  the 
license  was  granted.  The  objection  to 
this  license  is  that  the  statute  says  (sec- 
tion 35)  that  It  shall  not  be  lawful  (or  an 
applicant,  whenever  the  court  of  common 
pleas  shall  reject  and  refuse  to  grant  the 
application,  to  apply  again  for  said  license, 
at  any  time  within  one  year  thereafter. 
We  think  this  objection  is  well  taken.  The 
court,  having  considered  the  application 
at  September  term,  rejected  and  refused  It. 
Th^s  action  was  final;  the  power  of  the 
court  in  the  premises  was  exhausted,  and 
it  could  not  at  a  subsequent  day  reconsid- 
er it,  and  permit  the  applicant  to  with- 
draw his  application.  The  evident  pur- 
pose was,  after  the  experiment  had  been 
tried  upon  the  court  and  failed,  to  avoid 
the  effect  of  the  statute  that  forbade  the 
applicant  to  apply  again  for  the  license  at 
any  time  within  a  year  after  his  applica- 
tion had  been  rejected.  The  policy  of  the 
act  being  so  clearly  shown,  to  protect 
both  the  court  and  the  public  from  being 
importuned  and  harassed  by  repeated  ap- 
plications, after  a  decision  has  once  been 
made,  this  would  be  best  attained  by 
holding  that  the  refusal  of  the  court,  hav- 
ing been  once  deliberately  made,  shall  be 
final,  and  prevent  another  application  be- 


ing made  within  a  year  thereafter.  There 
is  another  part  of  the  statute  which  makes 
this  result  conclusive.  Section  11  requires 
that  the  application  shall  be  made  on  the 
first  day  of  the  session  of  the  court,  and 
"  the  said  court  shall,  on  the  first  day  of 
said  session,  or  on  some  other  day  there- 
of, publicly  fixed,  or  by  the  said  court  on 
the  said  first  day,  determine.  In  open 
court,  on  said  application,  by  granting  or 
refusing  the  same."  This  demands  that 
public  notice  shall  be  given,  that  every  one 
interested  may  attend  und  have  a  hearing 
whenever  the  court  shall  act,  by  granting 
or  refusing  the  license.  To  opeu  the  mat- 
ter at  a  subsequent  day  In  the  term,  re- 
consider, and  allow  the  application  to  be 
withdrawn,  without  such  public  notice,  is 
not  within  the  power  of  the  court,  and 
any  such  action  taken  Is  a  nullity.  It  fol- 
lows that  the  Judgment  of  the  court, in  re- 
fusing the  license  at  September  term,  be- 
ing final,  the  application  at  December  term 
following  was  prohibited  by  statute,  and 
the  order  granting  the  license,  and  the 
license  itself,  will  be  adjudged  null  and 
void. 


Id  re  Stewart. 
(flowrtof  Chancery  of  New  Jeney.  June  22, 1891.) 
Inbaks  Ward— Wifb's  Funbrai,  Expkssbs— Lia- 
BiLiTT  or  Ward's  Kstatb. 
Where  the  gnardian  of  a  lunatic  pays  the 
funeral  expenses  of  the  latter's  wife,  he  is  en- 
titled to  reimbursement  out  of  the  proceeds  of 
the  sale  of  his  ward's  i;eal  estate,  although  the 
wife  by  will  directed  that  such  expenses  should 
be  paid  from  her  separate  estate. 

Asa  Jones,  for  petitioner. 

Bird,  V.  G.  S.,  being  a  married  man,  be- 
came insane.  During  such  insanity  his 
wife  died,  leaving  a  last  will,  in  and  by 
which,  among  other  things,  she  directed 
that  her  just  debts  and  funeral  expenses 
should  be  paid.  The  guardian  of  the  lu- 
natic paid  the  funeral  expenses  of  the  wife 
out  of  the  estate  of  the  husband.  The 
question  is  whether,  since  the  wife  had  a 
separate  estate  of  her  own,  and  made 
provision  by  her  will  for  the  payment  of 
her  debts  and  funeral  expenses,  the  gnnrd- 
lau  of  .the  lunatic  was  justified  in  paying 
the  funeral  expenses  of  the  wife  or  not. 
Under  the  common  law,  the  husband  was 
undoubtedly  liable  to  defray  all  necessary 
expenses  incident  to  the  decent  burial  of 
his  wife.  Schouler,  Husb.  &  Wife,  §  412. 
See  notes  Manby  v.  Scott,  3  Smith,  Lead. 
Cas.  1762;  Jenkins  v.  Tucker,  1  H.  Bl.  91. 
This  is  founded  upon  the  principle  of  law 
which  holds  that  the  husband  is  liable  for 
all  things  necessary  for  the  comfortable 
support  and  maintenance  of  the  wife  con- 
sistent with  his  station  or  condition  In 
life.  Manby  v.  Scott,  3  Smith,  Lead.  Cas. 
1714;  Montague  v.  Benedict,  Id.  1748; 
Seaton  v.  Benedict,  Id.  1749,  and  notes ; 
Cunningham  v.  Irwin,  7  Serg.  &  R.  247; 
Cunningham  v.  Keardou,  98  Mass.  5S8; 
Morrison  v.  Holt,  42  N.  H.  478.  This  lia- 
bility continues  notwithstanding  the  In- 
sanity of  the  husband.  See  notes  to  the 
above  case.  Manby  v.  Scott,  supra,  1767. 
The  language  of  the  author  is:  "The  obli- 
gation of  the  husband  to  maintain  bis 
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wife  boing  a  daty  Impoaed  by  the  law, 
and  resulting  from  tbe  relation  between 
them,  does  nut  cease  upon  the  husband's 
becoming  Insane.  He  continues  liable  for 
DecesBarlea  supplied  to  his  wife,  In  the 
same  way  and  on  the  same  grounds  as  a 
husband  who  has  failed  to  supply  her 
with  them."  The  same  author  says  that 
it  Is  accordingly  so  held  where  tbe  wife's 
separate  ailnwance  is  sufflclent.  Turner 
V  Roolces,  10  Adol.  &  E.  47.  The  husband 
being  liable  for  necessaries  Inrnished  the 
wife,  and  being  so  liable  after  be  becomes 
Insane,  and  being  liable  for  the  expenses 
of  her  decent  burial,!  cannot  but  conclude 
that  such  liability  continues  after  be  be- 
comes insane,  even  though  the  wife  has  a 
separate  estate,  and  may  havedirected  by 
her  last  will  that  her  funeral  expenses  be 
paid.  Such  undoubtedly  was  the  com- 
mon law.  I  can  find  nothing  In  the  stat- 
ute that  even  by  Implication  changes  or 
qualifies  tbe  common  law  in  this  respect. 
Therefore  I  conclude  that  the  guardian  of 
the  lunatic  has  a  right  to  be  reimbursed 
out  of  tbe  moneys  now  in  his  bands,  being 
tbe^proceeds  of  the  sale  of  real  estate  of 
tbe'lunatic.  This  does  not  dispose  of  the 
question  whether  or  not  It  Is  or  will  be- 
come the  duty  of  tbe  guardian  to  seek  to 
enforce  the  claim  for  these  funeral  ex- 
penses against  the  estate  of  tbe  wife. 
There  is,  no  doubt,  otrong  reason  tor  in- 
■sistiug  that,  since  the  wife  had  a  separate 
estate,  and  by  her  will  charges  it  with  the 
payment  of  her  funeral  expenses,  that  in 
equity,  if  not  in  law,  she  Intended  to  ex- 
onerate her  husband's  estate  from  all  lia- 
bility. But  this  question  is  not  now  con- 
sidered, for  the  reason  that  all  of  the 
facts  and  circumstances  connected  with 
or  concerning  the  two  estates  are  not 
novr  before  the  court.  I  think  it  is  not 
amiss  to  say  that  It  deserves  the  consid- 
eration of  the  guardian  before  the  final 
settlement  of  either  estate;  and,  to  guard 
against  mistake,  he  ought  to  file  his  claim 
(or  these  expenses  with  theexecutor  of  the 
wife's  will. 


(S3  N.  J.  U  644)       V 

State    (Cooper,   Prosecutor)   t.  Mayor, 

Etc.,  of  Jersbt  Citt. 

{Supreme  Court  of  New  Jersey.     June  16, 1891.) 

DiamsaAi.  or  Foliceuan — Rbcobd  of  Fouob 

COMUIBSIONBBS. 

1.  In  the  summary  proceedings  of  the  board 
of  police  commissioners  dismissing  from  service 
a  patrolman,  it  must  appear  that  mey  found  him 
Kuilty,  but  no  formal  record  of  conviction  need 
be  kept 

S.  In  this  case  a  blank  used  by  the  board,  on 
Trhichthe  name  of  the  accused,  his  plea,  the  find- 
ing of  tbe  board,  and  the  sentence  were  entered, 
and  the  paper  then  handed  to  the  clerk  for  filing, 
is  a  safflolent  record  to  support  the  convlotion. 
(Syllalms  by  the  Cov/rt) 

Certiorari  to  review  decision  of  police 
commissioners. 

Argued  February  term,  1891,  before 
Dbfue,  Van  Syckel,  and  Scuddbb,  JJ. 

Cbas.  B.  Voorliees,  for  plaintiff.  W.  D. 
Edwards,  for  defendants. 

Van  Stckel,  J.  The  prosecutor  was  a 
patrolman  on  the  police  force  of  Jersey 
City  from  November,  1885.  to  April,  1890, 


when  bo  was  tried  by  the  board  of  police 
comniissioneni  on  a  charge  of  entering  a 
greenhouse  and  stealing  flowers,  and  dis- 
missed from  the  service.  This  suit  is  pros- 
ecuted to  set  aside  that  dismissal,  and 
the  case  of  Joseph  Duke  v.  Board  of  Fire 
Commissioners  of  Jersey  City,  decided  at 
the  November  term,  1890,  of  this  court, 
hut  not  reported,  is  relied  upon  by  the  re-. 
lator  to  establish  bis  case.  In  that  case 
tbe  memorandum  filed  by  this  court  in 
disposing  of  the  case  is  as  follows :  "  The 
prosecutor  was  foreman  of  Engine  Com- 
pany No.  2  in  tbe  fire  department  of 
Jersey  City.  He  was  removed  from  his 
position,  and  dismissed  from  the  depart- 
ment, November  20, 1889.  The  charge  pre- 
ferred against  him  was  of  'disorderly  con- 
duct at  a  fire  at  Station  57  on  the  morn- 
ing of  October  27, 1889.'  The  charge  was 
in  writing,  signed  by  the  chief  engineer  of 
the  fire  department,  a  copy  was  served 
upon  the  prosecutor,  and  he  had  notice  of 
a  hearing  before  the  hoard  of  fire  commis- 
sioners. He  appeared  at  the  bearing,  and 
witnesBes  on  both  sides  were  examined 
under  oath.  The  act  of  March  25, 1885, 
authorizes  thedismiBsal  of  members  of  the 
fire  department  for  'misconduct.'  Dis- 
orderly conduct  at  a  fire  is  misconduct, 
within  the  meaning  of  tbe  act.  The  pros- 
ecutor had  a  henriag  on  notice.  A  rea- 
sonable and  a  fair  hearing  and  investiga- 
tiun,  without  formality  in  the  procedure, 
is  all  that  is  required.  This  court  will  not 
retry  or  review  the  case.  It  is  sufficient  if 
there  is  a  legal  and  substantial  basis  for 
removal  on  which  the  commissioners  act- 
ed within  their  authority.  Ayers  v.  New- 
ark, 49  N.  J.  Law,  170, 6  Atl.  Rep.  659.  The 
minutes  show  only  that  the  "  president  an- 
nounced as  'the  decision  of  the  board  in 
the  case  of  Joseph  Duke  and  Thomas  Lan- 
ahan,  charged  with  disorderly  conduct, 
that  their  names  be  dropped  from  tbe 
rolls.'  The  commissioners  were  not  re- 
quired to  prepare  any  formal  record  of 
conviction;  but  it  was  necessary,  in  order 
to  validate  the  dismissal,  that  they  shonld 
find  the  prosecutor  guilty  of  the  charge 
Imputed  to  hira,  and  that  it  should  so  ap- 
pear on  tbe  minutes  of  their  procesdings. 
Judgment  of  dismissal  conld  not  be  passed 
until  conviction.  In  a  case  like  this, 
charging  misconduct  which  involved  for- 
feiture of  office,  it  must  affirmatively  ap- 
pear that  the  party  charged  was  found  to 
be  guilty.  Snch  findings  will  not  be  im- 
plied, in  order  to  sustain  a  Judgment  of 
dismissal.  The  proceedings  below,  so  far 
as  they  affect  Joseph  Duke,  the  prosecu- 
tor, are  set  aside. "  In  the  Dnke  Case  there 
was  an  entire  absence  of  evidence  to  show 
that  the  prosecutor  was  declared  to  be 
guilty;  all  that  appeared  was  the  sen- 
tence.' 

The  case  before  us  is  clearly  distinguish- 
able. It  appears  by  the  evidence  of  the 
clerk  of  the  board  that  after  the  members 
of  the  board  had  heard  the  case  they  re- 
tired for  deliberation,  and,  on  returning, 
found  Cooper  guilty  of  tbe  charge  and 
specification,  and  sentenced  him  to  be  dis- 
missed from  the  service.  This  witness 
testifies  that  it  was  bis  duty,  when  officers 
were  tried,  to  make  up  blank  forms  for 
the  use  of  the  board,  and  that  he  did  so  in 
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this  case.  The  blank  contained  the  name 
nf  the  accused  and  hlb  rank.  The  presi- 
dent ol  the  board  called  on  the  accnsed  to 
plead,  and  his  plea  of  not  guilty  was  en- 
tered on  the  blank ;  and,  after  the  hearing, 
the  fludlog  of  the  board  that  he  was 
guilty,  and  also  the  sentence,  were  entered 
on  the  blank.  The  blank,  in  accordance 
with  the  cnstomary  procedore  In  such 
caaes,  was  then  handed  t*  the  clerk,  who 
Rubseqaently  lost  or  mislaid  it  In  the  re- 
moval of  the  board  from  the  old  building, 
before  he  had  entered  It  In  the  minutes. 
In  this  case,  therefore,  it  does  appear 
aCBrmatively  that  the  prosecutor  was 
foood  gnilty,  and  the  proceedings  below 
mast  be  affirmed,  with  costs. 

(4S  N.  J.  E.  M8)  — ^ 

Welch  et  a/,  v.  Arnett. 

{Court  of  Errors  and  Appeals  of  New  Jertty. 
March  Term,  1890.) 

Appeal  froni  court  of  chancery.  For 
opinion  of  Bird,  V.  C,  see  17  Atl.  Rep.  289. 

Argued  before  the  Chief  Justice,  and  Bix- 
ON,  Oakribon,  MioiB,  ScDDDBR,  and  Van 
Syckbl,  Justices,  and  Brown,  Clement, 
Cole,  Smith,  and  Wbitaker,  J  J. 

A.  D.  Anderson  and  A.  O.  Ricbey.tor  ap- 
pellants. Bir.  Kubl  and  Mr.E.&ybnrat,  for 
respondent. 

Per  Curiam.  This  order  afilrmed,  for 
the  reasons  given  by  the  vice-chancellor. 


(46  N.  J.  B.  628)  

ANDRESS  V   Andhess. 

(Preroffottoe  Court  of  New  Jersey.     Feb.  Term, 
1890.) 

BzBOireoBS  ua>  Askinistbatobb— CoMMissioim— 
Appbai.. 

1.  Under  Bevision  I?.  J.  p.  77«,  ( 109,  wblch 
provides  that  oommissions  shall  be  allowed  ad- 
ministrators with  reference  to  the  actual  pains, 
trouble,  and  risk  in  settling  the  estate,  rather 
than  in  respect  to  its  quantnia,  an  allowance  by 
the  orphans'  court  of  (1,800  for  the  administra- 
tion of  an  estate  amounting'  t>'  tl07,a00  will  be 
reduced  to  13,000,  where  nearly  the  whole  estate 
distributed  consisted  of  securities  held  by  the 
intestate  at  the  time  of  his  death,  and  all  that 
was  done  by  the  administrators  was  to  keep  the 
securities  in  a  safe  place,  collect  their  income, 
and  divide  them  equally  among  the  next  of  kin. 

9.  The  word  "services"  used  in  Revision  N 
J.  p.  776j  $  113,  which  directs  the  orphans'  oourt 
to  apportion  oommissions  among  the  administra- 
tors of  an  estate,  having  regard  to  their  respeot- 
ive  "services,"  means  the  pains,  trouble,  and 
risk  bestowed  by  each  in  the  administration; 
and  an  administrator  who  has  done  the  princi- 
pal port  of  the  work,  collected  all  the  moneys, 
made  all  the  settlements  and  payments,  talien 
care  of  the  securities,  and  alone  accounted  for 
the  estate  before  the  orphans'  court,  should  be 
allowed  double  the  amount  awarded  to  his  co- 
administrator who  simply  made  a  few  Journeys 
in  behalf  of  the  estate,  and  assisted  in  a  division 
of  the  assets  among  the  next  of  kin. 

8.  An  administrator  of  an  estate,  who  is 
also  one  of  the  next  of  kin,  is  aggrieved  by  a 
decree  of  the  orphans'  court  awarding  excessive 
commissions  to  his  oo-administratar,  and  may 
appeal  therefrom,  though  the  decree  also  awards 
the  appealing  administrator  excessive  commis- 
sions. 

Appeal  from  orphans'  court,  Warren 
coanty. 

William  H.  Morrow,  for  appellant.  L. 
De  Witt  Taylor  and  J.  O.  Sblpman,  for  re- 
spondent. 


Van  Fleet,  Vice-Ordinary.  The  prineir 
pal  parties  to  the  appeal  in  this  case  are 
the  administrators  of  Joseph  Andresa,  de- 
ceased. The  appeal  presents  two  questions 
—First,  were  the  eommlssions  allowed  ex- 
cessive? and,  second,  was  the  respondent 
awarded  more  than  his  Just  proportion  of 
them?  The  appellant  contends  that  both 
of  these  questions  should  be  answered  in 
the  affirmative.  They  exhibit  the  grounds 
of  his  appeal.  The  amount  allowed  for 
commissions  is,  in  myjndgment,ex«easive. 
The  period  covered  by  the  administration 
was  less  than  14  months.  Letters  of  ad- 
ministration were  ordered  to  be  issued  oa 
the  2d  day  ol  September,  1887,  and  the  ac- 
count of  the  accounting  administrator 
(the  appellant)  was  filed  on  the  16th  day 
of  October,  1888.  Comnitssions,  at  the 
rate  of  4  per  cent.,  were  allowed  on  a  snm 
slightly  Id  excess  of  fl07,5U0,  amounting  to 
a  trifle  in  excess  of  f  4,300.  The  principal 
part  of  the  estate  consisted  of  securities, 
which  were  never  collected  or  converted 
into  money,  but  were  distriboted/o specie, 
to  the  naxt  of  kin,  before  the  filing  of  the 
account.  The  evidence  does  not  show, 
with  certainty.  Just  how  much  was  thus 
distributed  In  specie.  The  accounting  ad- 
ministrator at  first  said,  in  giving  bis 
evidence,  that  about  f  66,000  had  been  as- 
signed in  securities  to  the  next  of  kin;  and 
then  that  20shares  of  bank  stock  hud  also 
been  assigned ;  and,  lastly,  that  976,000  in 
bonds  and  mortgages  had  been  distribut- 
ed ;  but  the  general  tenor  of  the  proof  goes 
to  show  that  nearly  the  whole  estate  dis- 
tributed to  the  next  of  kin  was  passnd 
over  in  securities  held  by  the  intestate  at 
the  time  of  his  death.  All  that  was  done 
in  the  administration  of  that  part  ol  the 
estate  which  was  thus  distributed,  was 
to  keep  the  securities  safely,  in  a  secure 
place,  collect  their  income,  and  make  a 
Just  division  of  them  into  six  shares,  and 
pass  them  over  to  the-  next  of  kin.  That 
was  all  the  pains  and  trouble  bestowed 
and  all  the  risk  sustained.  And  those  are 
the  three  things  which  regulate  the  allow- 
ance of  commissions  ratherthan  thequan- 
tum  of  the  estate.  Revision,  p.  776,  §  109. 
The  estats  was  an  easy  one  to  settle.  Its 
administration  required  very  little  skill,, 
not  much  time,  and  was  attended  with 
scarcely  any  risk.  It  was  almost  entirely 
free  from  complications  or  difflculties  o{ 
any  kind.  The  appellant  bestowed  all  the 
care  on  the  safe-keeping  of  the  securities 
that  was  bestowed.  Tbey  were  in  bia 
possession,  In  a  safe  belonging  to  the  in- 
testate and  himself,  when  the  intestate 
died,  and  remained  there,  with  the  consent 
of  the  respondent,  up  until  distribution 
was  made  to  the  next  of  kin.  How  long 
the  appellant  had  the  care  of  them,  and 
was  subject  to  the  risk  incident  to  their 
custody,  does  not  appear.  It  is  not  nec- 
essary that  it  should,  for  he  Is  the  person 
who  complained  that  the  sum  allowed 
for  commissions  is  excessive,  and,  in  proof 
of  his  sincerity,  he  agrees,  in  case  a  reduc- 
tion is  made,  to  waive  his  part  of  the  ex- 
cess, whatever  it  may  be.  Looking  at  the 
quantum  of  the  estate,  of  what  it  conslst- 
e6,  nt  the  risk  its  administration  Involved, 
and  tbetime.care,  and  skill  required  in  Its 
settlement,  my  Judgment  ia  that  f3,O0O 
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will  tnlly  compensate  the  admlDlBtrators 
for  all  th«  psiuB  and  trouble  they  be- 
stowed, and  all  the  risk  they  sustained. 

Bnt  it  Is  said,  suppose  the  amonnt  al- 
lowed lorcommlHsions  Isexcessive,  the  ap- 
pellant has  no  right  to  complain.  He  is 
not  thereby  aggrinved,  and  it  is  only  a 
person  aggrieved  by  an  order,  sentence, 
or  decree  of  the  orphans'  court  who  may 
appeal  therefrom  to  this  court.  The  ap- 
pellant Is  one  of  the  next  of  kin  of  the  In- 
testate, and  so  is  the  respondent.  They 
occupya  dual  position  towards  theestate; 
they  are  its  administrators,  and  also  two 
of  the  next  of  kin.  A  person  aggrieved  has 
been  defined  to  be  one  whose  pecuniary  in- 
terests is  directly  affected  by  the  decree ;  one 
whose  right  of  property  may  be  established 
or  divested  by  the  decree.  Swarkhamer 
V.  Kline's  Adm'r,  25  N.  J.  Eq.  503,  505; 
Parker  v.  Reynolds,  32  N.  J.  Eq.  290,  29». 
As  to  that  part  of  the  commisslous  which 
is  In  excess  of  the  correct  amount,  and 
which.  It  the  order  made  below  were  al- 
lowed to  stand,  the  appellant  himself 
would  receive,  it  would  seem  to  be  quite 
clear  that  the  order  appealed  from  does 
the  appellant  no  legal  harm.  He  is  not 
thereby  ag^j^rieved,  but,  on  the  contrary, 
he  derives  a  benefit  from  it.  If  it  be  said 
that  he  will  suBer  a  grievance  in  his  ca- 
pacity as  one  of  the  next  of  kin  by  the  en- 
forcement of  the  order,  the  answer  is  that, 
although  bis  part  of  such  excess  may  be 
paid  to  him  in  bis  capacity  as  administra- 
tor, the  money  which  he  will  receive  will, 
nevertheless,  go  to  him  for  his  personal 
benefit,  and  will  become  bis  property  as 
an  individnal.  Besides,  it  is  pfaia  that  he 
will  receive  more  money  as  commissions 
than  he  would  be  entitled  to  if  his  part  of 
tbe  excess  was  distributed  to  the  next  of 
kin  as  part  of  the  surplus.  So  far,  then, 
as  the  order  awards  him  part  of  the  ex- 
cess, I  think  it  is  clear  that  he  is  not  ag- 
grieved by  it.  Not  so,  however,  as  to 
that  part  of  the  excess  which  the  order 
awards  to  his  co-administrator.  The  or- 
der declares  that  the  commissions  shall  be 
divided  equally,  so  that  its  effect  is  to  take 
from  the  appellant  and  the  other  next  of 
klQ  one-half  of  the  excess,  to  deplete  the 
distributable  sorplus  to  Just  that  extent, 
and  give  It  all  to  the  respondent.  It  is 
plain,  then,  that  tbe  order,  if  erroneous, 
injuriously  affects  the  pecuniary  interest 
of  the  appellant.  It  takes  money  which 
be  is  entitled  to,  as  one  of  tbe  next  of  kin 
of  the  intestate,  and  gives  it  to  a  person 
who  is  not  entitled  to  it.  There  can  be 
no  doubt  that  an  order  which  thus  affects 
tbe  rights  of  a  person  aggrieves  him,  and 
that  the  grievance  which  he  suffers  by  it 
Kivee  him  a  right  to  appeal  from  it.  My 
conclnsion  is  that  the  appellant  occupies 
a  position  giving  him  a  right  to  have  the 
allowance  of  commissions  reTiewed,  and 
also  that  tbe  commissions  should  be  re- 
duced from  tbe  sum  allowed  to  fS.OOO. 

The  orphans'  court  divided  the  commis- 
Blons  equally.  The  appellant  complains 
of  this  method  of  division  as  unfair  to 
him,  and,  I  think.  Justly.  The  role  pre- 
scribed by  the  statute  on  this  subject  is 
that,  where  any  difference  arises  between 
administrators  as  to  the  proportions  in 
which  commissions  shall  be  divided,  the 


court  shall  determine  tbe  same,  having^ 
regard  to  their  respective  services.  Revis 
Ion,  p.  776,  §  112.  Tbe  plain  direction  of 
the  statute  is  that  each  shall  be  paid  ac- 
cording to  tbe  amount  of  services  he  has 
rendered.  And  construing  the  word  "  serv- 
ice's, "here  used,  in  connection  with  tbe 
statnte  regulating  the  allowance  of  com. 
missions,  it  would  seem  that  it  should  be 
held  to  mean  pains,  trouble,  and  risk. 
Adopting  this  as  the  rule  by  which  the  di- 
vision must  be  made  in  this  case,  it  ap- 
pears to  be  plain,  beyond  question,  that 
a  division  by  equal  shares  would  be  un- 
just to  tbe  appellant.  He  did  the  princi- 
pal part  of  the  work  of  administration. 
Recollected  all  the  money  that  was  col- 
lected except  about  fl,00U;  made  all  the 
settlements  and  payments, 'took  all  the 
vouchers,  kept  the  accounts;  had  the 
care  of  the  securities;  and  he  alone  has  ac- 
counted for  the  estate  before  tbe  orphans' 
court.  Tlie  respondent  does  not  pretend 
to  have  done  much  service.  He  says  he 
went  around  quite  a  good  deal  with  the 
appellant  in  settling  up,  collected  several 
accounts,  and  made  three  or  four  Journeys 
on  busineBS  of  the  estate  to  Newton,  Sus- 
sex county.  It  also  appears  that  be  as- 
sisted in  dividing  tbe  securities  among  tbe 
next  of  kin,  and  also  that  he  Joined  in  ex- 
ecuting transfers  of  them.  One  thousand- 
dollars  will,  in  my  Judgment,  fully  com- 
pensate him  for  all  the  pains  and  trouble 
he  bestowed,  and  all  the  risk  he  sustained. 
In  the  administration  of  the  estate.  The 
commissions  will  be  divided  as  follows: 
f  2,000  to  the  appellant,  and  f  1,000  to  the 
respondent.  The  claims  that  the  appel- 
lant deprived  himself  of  tbe  right  of  ap- 
pealing from  the  order  diriding  the  com- 
missions, by  consenting  to  a  division  by 
equal  shares,  is  not  sustained  by  the 
proofs.  Indeed,  the  proofs  so  entirely  fall 
to  show  that  that  part  of  the  order  was 
made  by  consent  that  I  have  not  thought 
it  necessary  to  examine  the  question 
whether  evidence  aliunde  the  order,  and 
consisting  entirely  of  tbe  recollection  of 
witnesses,  is  competent  to  prove  the  fact 
that  theorder  wasmade  by  consent.  For 
the  reason  stated  orally  on  the  hearing, 
that  part  of  the  order  brought  up  for  re- 
view which  allows  counsel  fees  to  the 
counsel  of  the  respondent  will  be  affirmed. 
No  costs  nor  counsel  fees  will  be  allowed 
in  this  court  to  either  party  as  against  tbe 
other.  Each  must  pay  his  own  costs  and 
counsel  fees. 


(46  N.  J.  B.  615) 

Fritz  v.  Tubneb. 
{PrerogalUme  Ctnurt  of  New  Je/ney.    Feb.  Term, 

loffUt ) 

■Wiu-s—ExKCCTioN— Urdus  iNFLxntscn. 

1.  Revision  N.  J.  p.  1247,  i  28,  which  re- 
quires a  testator  to  himself  sign  his  will,  is  suffi- 
ciently complied  with  when  it  is  testator's  pnr^ 
pose  to  sign,  and  his  best  physical  effort  partic- 
Iltates  in  it,  thongh  his  hand  may  have  been 
steadied  or  eiiided  by  another. 

3.  Testator,  who  lived  with  his  son,  a  physi- 
cian, had  been  separated  from  his  wife  for  14 
years.  His  daughter  had  also  been  nndutiful  to 
aim,  and  she  had  not  visited  him  for  2  years. 
Held,  Uiat  nndue  influence  by  the  son  would  not 
be  inferred  from  the  facts  that,  during  testator's 
last  illness,  ha  summoned  the  serivener  who 
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drew  the  will,  and  the  person  who  witnessed  It, 
that  he  was  ^present  at  its  execation,  that  he 
failed  to  call  la  another  physician,  and  that  the 
wife  and  daughter  were  not  present,  as  these 
circumstances  are  naturally  and  satisfactorily 
explained  by  the  situation  and  surrounding  cir- 
cumstances of  the  parties. 

Appeal  from  orphans'  coart,  Oloacester 
county 

D.  J.  Pancoaat,  tor  appellant.  M.  P. 
Orejr,  tor  respondent. 

McGiLL,  Ordinary.  Upon  this  appeal 
the  daughter  of  laaac  H.  Turner  questions 
the  decree  ot  the  Gloucester  county  or- 
phans' court,  which  admits  a  disputed  pa- 
per to  probate  as  her  father's  last  will. 
By  this  paper  Mr.  Turner's  entire  estate 
is  giren  to  his  son,  the  respondent,  in  fee; 
subject  to  the  payment  of  one-third  of  the 
annual  income  of  his  farm  to  his  widow 
during  her  life.  The  provision  for  the 
widow  is  in  lieu  of  her  dower.  All  other 
wills  are  revoked,  and  the  respondent  is 
made  sole  executor.  The  paper  is  at- 
tacked upon  two  grounds :  First,  because 
It  Was  not  signed  by  the  testator,  as  the 
statute^  requires;  and,  second,  because  it 
is  claimed  that  it  was  the  product  of  un- 
due influence  exercised  by  the  respondent. 
In  Be  McGlwaiue,  18  N.  J.  Eq.  499,  Chan- 
cellor Zarbiskie,  sitting  as  ordinary,  says 
that  the  statute  ot  this  state  requires  that 
a  testator  must  himself  siguhis  will;  that 
he  cannot  direct  or  authorize  another  to 
sign  it  tor  him.  This  case  has  been  acted 
upon  since  1867  as  the  proper  construc- 
tion ot  our  statute,  and  it  now  also  meets 
with  approval.  "Tbe  evidence  discloses 
that  at  the  execution  ot  the  disputed  pa- 
per Isaac  Tamer  was  so  weak  that  he 
was  assisted  to  rise,  and  that  theu  the 
draughtsman  of  the  document  held  his 
hand,  and  assisted  him  to  write  in  dis- 
tinct characters  the  name,  "Isaac  H. 
Turner. "  The  three  witnesses  to  the  wlii 
are  unanimous  In  their  testimony  that  the 
draughtsman  "steadied"  the  testator's 
hand  which  held  the  pen.  Nevertheless  it 
is  disputed  whether  the  hand  was  merely 
steadied,  or  whether  it  was  so  guided  as 
to  cause  it  to  write  the  name.  Contra- 
dictory evidence  was  offered  upon  the 
question  whether  the  testator  could  write 
at  all,  and  expressions  used  by  the 
draughtsman  of  the  will  are  urged  as  in- 
dicative of  the  tact  that  he  so  guided  the 
testator's  hand  as  to  form  the  letters  in 
the  name  written.  It  is  not  necessary  for 
me  to  attempt  to  reconcile  the  contradict- 
ory testimony  upon  the  subject  of  the  tes- 
tator's ability  to  write,  or  to  determine 
precisely  how  far  the  draughtsman  ot  the 
will  controlled  his  hand.  The  important 
question  is  whether  the  testator  had  the 
purpose  to  write  his  name  or  make  his 
mark  upon  the  will  as  his  signature  to  it, 
and  whether,  in  fact,  he  did  make  such  a 
physical  effort  to  sign  as  resulted  in  a 
mark  upon  the  paper  by  which  the  paper 
could  be  identified.  The  legislature  could 
not  have  intended  that  the  testator's  alg- 
nam  roust  be  his  unaided  act.  It  is  but 
reasonable  to  bold  that  the  extent  of  the 
legislative  purpose  was  to  require  such 

>  Aevision  N.  J.  p.  1347,  %  28. 


physical  action  upon  the  part  of  the  tes- 
tator as  would  not  only  awaken  him  to, 
and  Impress  him  with,  the  Importance  of 
the  transaction  in  which  he  was  engaged, 
but  also  result  in  some  mark  upon  the 
will  by  which  it  might  be  known.  In  the 
case  referred  to.  Chancellor  Zabbiskie 
said:  "The  signing  required  by  this  stat- 
ute must  be  held  to  be  some  signature, 
making  some  mark  or  algnum  upon  paper 
so  as  to  Identify  and  give  e£9cacy  to  it  by 
some  act,  and  not  by  words  merely." 
Such  an  act  I  think  can  be  performed, 
even  though  the  testator's  hand  be 
"  steadied  "  or  "  guided ,"  If  bis  purpose  to 
sign,  and  best  physical  effort,  participate 
in  It.  It  would  be  unreasonable  and  pro- 
ductive of  hardship  to  reject  a  will  as  im- 
properly executed  merely  because  a  feeble, 
trembling  testator  asks  for  assistance,  or 
even  guidance,  in  affixing  to  his  will  the 
algDiim  which  the  law  requires. 

The  second  question  is  whether  the  will 
was  the  product  of  undue  influence.  That 
influence  which  will  vitiate  a  will  must  be 
such  as  so  far  to  destroy  the  free  agency 
ot  the  testator  as  to  constrain  him  to  do 
that  which  is  against  his  will,  or  that 
which  he  would  not  have  done  if  he  bad 
been  left  to  himself.  It  must  be  some 
species  ot  moral  or  physical  coercion 
which,  under  tbe  conditions  in  whlcb  he 
was  placed,  he  was  unable  to  resist, — no 
matter  from  what  source  it  comes,  or 
what  character  it  appears  in,  whether  it 
be  in  the  shape  of  physical  force,  threats, 
importunity,  or  other  species  of  domina- 
tion. Den  V.  Gibbons,  22  N.  J.  Law, 
117,  136;  Moore  v.  Blaovelt,  16  N.  J.  Eq. 
367;  Lynch  v.  Clements.  24  N.  J.  Eq.  431 ; 
Haydock  v.  Haydock,  33  N.  J.  Eq.  494, 
486,  on  appeal,  34  N.  J.  Eq.  570;  Wadding- 
ton  v.  Buzby,  45  N.  J.  Eq.  173,  16  Atl. 
Rep.  690;  Dumont  v.  Dumont,  46  N.  J.  Eq. 
223,  19  Atl.  Bep.  467.  Such  influence  need 
not  be  proved  directly.  It  may  be  estab- 
lished by  inference  from  circumstances  at- 
tending tbe  preparation  and  execution  of 
the  will.  The  circumstances  of  this  char- 
acter which  are  most  familiar  to  the 
courts  are  that  tbe  testator  was  in  an  en- 
feebled condition  of  mind;  that  he  was 
under  the  dominating  influence  ot  the  fa- 
vored legatees;  that  such  legatees  pre- 
pared the  will  and  superintended  its  exe- 
cution, and,  about  the  time  ot  that  execu- 
ntion,  excluded  natural  objects  of  the  tes- 
tator's bounty  from  his  society,  and  kept 
secret  the  fact  of  the  existence  of  tbe  In- 
strument from  those  who  would  natural- 
ly be  interested  in  it,  and  tbe  like.  Cum- 
binations  ot  such  iadicia  of  undue  influ- 
ence may  throw  upon  those  who  offer  the 
will  tor  probate  the  burden  ot  showing 
that  it  was  the  spontaneous  act  of  the  tes- 
tator. But,  at  the  same  time,  they  may 
exist  under  circumstances  which  so  ex- 
plain them  that  it  at  once  appears 
that  their  occurrence  was  both  natural 
and  harmless.  Each  case  must  depend 
upon,  and  be  judged  by,  its  own  surround- 
ings. In  tbe  case  considered,  the  testator 
was  an  old  man,  76'years  of  age.  He  bad 
been  a  hard-working  farmer  all  his  life. 
He  did  not  suffer  with  any  disease,  bat 
at  the  time  tbe  will  was  made  was  so  en- 
feebled by  old  age  and  its  attending  infirm- 
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Ities  that  he  was  no  louder  able  to  move 
about  and  care  for  himself.  His  wife  was 
living,  bnt  he  had  been  separated  from 
her,  because  of  their  disagreement,  tor  14 
years.  His  daughter,  the  appellant, 
against  his  wishes,  had  obtained  a  divorce 
from  her  first  husband,  and  within  a  few 
days  thereafter  had  married  another.  She 
bad  moved  to  Philadelphia,  and  at  the 
time  the  disputed  will  was  made  had  not 
visited  her  father  for  two  years.  When  she 
bad  last  visited  him  it  was  while  he  was 
sick,  at  the  urgent  solicitation  of  her 
brother.  She  admits  that  her  father  did 
not  visit  her.  The  only  other  child  and 
nuturnl  object  of  testator's  bounty  was 
the  respondent,  his  son,  with  whom  he 
lived  during  the  last  six  years  of  his  life. 
This  son  appears  to  have  been  educated 
as  a  physician.  He  evidently  had  the  fa- 
ther's full  confidence.  There  is  not  a  par- 
ticle of  evidence  In  the  case  to  show  that 
the  father  was  either  in  fear  nf  him,  or  oth- 
erwise controlled  by  him.  By  a  former 
will  the  testator  had  giren  his  wile  one- 
third  of  his  farm,  and  to  his  son  the  residue 
of  bis  estate;  enjoining  the  son,  however, 
that  If  his  sister  should  ever  come  to  ex- 
treme want  be  should  provide  something 
for  her.  The  present  instrument  differs 
from  that  testamentary  purpose  in  giving 
the  wife  one-third  the  income  of  the  farm 
fur  her  life,  instead  of  an  undivided  third 
of  the  property  in  fee,  and  in  omitting  the 
injunction  to  the  son  to  care  for  the  tes- 
tator's daughter.  It  was  drawn  by  Asa 
G.  Turner,  a  nephew  of  the  testator,  who 
resided  at  Pennsgrove,  in  Salem  county, 
some  miles  from  his  uncle.  Some  10  days 
before  the  paper  was  drawn,  the  respond- 
ent called  at  this  nephew's  house,  and 
stated  that  the  testator  had  sent  for  him 
to  come  and  draw  his  will.  The  nephew 
could  not  go  at  that  time,  but,  without 
having  made  an  appointment  to  do  so, 
some  10  days  later,  on  the  morning  of  No- 
vember 22,  A.  D.  1888,  visited  his  uncle, 
taking  with  him  paper  and  pen.  He  saw 
the  testator  alone,  and  took  from  him  the 
Instructions  from  which  the  disputed  pa- 
per was  drawn.  During  the  giving  of  the 
Instmetlons  the  former  will  was  read,  and 
the  desired  changes  were  Indicated.  When 
the  paper  was  finished  it  was  read  over  to 
the  testator,  and  he  expressed  his  satisfac- 
tion with  it.  While  the  will  was  thus  be- 
ing prepared,  the  respondent  went  to  the 
farm  of  another  cousin,  a  mile  distant, 
and  told  that  cousin's  wife  to  send  her 
husband  and  one  Bolton  Avis  to  his  house 
to  witness  his  father's  will.  Later  in  the 
day  the  witnesses  thus  summonml  ap> 
peared,  and  the  will  was  executed.  At  its 
execution  the  draughtsman,  the  other 
two  witnesses,  the  testator,  and  the  re- 
spondent were  presrat.  The  testator  was 
lying  upon  a  lounge.  He  talked  with  the 
^ivitnesses,  and  at  one  time  sat  up  a  little 
while.  There  is  not  the  slightest  intima- 
tion npon  the  part  of  any  witness  that  he 
-was  not  In  entirepossessionof  all  his  men- 
tal faculties.  As  to  his  physical  condition, 
one  witness  says  that  he  was  "a  good  bit 
an  well  and  miserable,"  and  another  that 
be  "had  been  ailing  may  be  a  month  or 
so ; "  and  all  agree  that  he  had  to  be  aided 
in  rising  and  signing  the  will.  He  apiieura 


to  have  intelligently  declared  the  paper 
to  be  his  will,  and  to  have  fully  under- 
stood the  formalities  attending  its  execu- 
tion. It  also  appears  that  no  other  phy- 
sician than  his  son  attended  him,  and  that 
the  respondent  did  not  notify  the  appel- 
lant of  her  father's  last  Illness.  The  wid- 
ow appears  to  haveknown  of  the  sickness 
a  month  before,  bnt  whether  she  went  to 
her  husband  does  not  appear. 

From  this  state  of  facts  are  gathered 
the  circumstances  which  the  appellant  re- 
lies upon  as  indicative  of  the  son's  undue 
Influence.  They  are,  bis  summoning  the 
scrivener  who  prepared  the  will,  and  also 
the.  witnesses  to  it;  his  presence  at  the 
time  of  its  execution  ;  his  failure  to  cull  in 
another  physician;  the  absence  of  the  wile 
and  daughter,  and  the  failure  to  send  for 
them.  These  circumstances  appear  to  me 
to  be  so  naturally  and  satisfactorily  ex- 
plained by  the  situation  and  surroundings 
of  the  parties  in  this  case  that  they  are  de- 
void of  suspicious  significance,  'fhe  tes- 
tator lived  with  his  son.  Ue  could  not 
himself  summon  the  scrivener.  His  wife 
and  daughter  were  both  away  from  him. 
What  more  natural  than  for  him  to  call 
upon  his  son  to  assist  him,  and  what  more 
natural  than  for  that  son  to  render  the 
assistance  desired  ?  The  father  was  dying 
with  the  infirmities  of  old  age.  The  son 
was  a  physician,  fitted  to  render  him  any 
medical  assistance  that  he  needed.  The 
daughter  had  been  nndutiful  to  him.  Her 
conduct  had  so  affected  him  that  he  did 
not  visit  her,  and  she  suffered  two  years  to 
pass  without  visiting  him.  His  wife  bad 
been  separated  from  him  for  14  years.  It 
would  not  have  added  to  his  comfort  to 
send  for  either  of  these  women.  But  it  is 
to  be  remembered  that  the  wife  knew  of 
his  illness  a  month  before  he  died.  Her 
duty  called  ber  to  his  bedside,  and  that 
she  did  not  come  does  not  appear  to  be 
the  fault  of  the  son.  The  relations  be- 
tween the  mother  and  daughter  appear 
to  have  been  amicable.  Why  may  not 
the  mother  have  notified  the  daughter 
of  her  father's  illness  ">  The  son's  presence 
at  the  execution  of  the  will  was,  I  think, 
nothing  more  than  indisci'etion.  At  the 
time  when  the  instructions  for  the  will  were 
given,  and  the  instrument  In  dispute  was 
prepared,  he  was  absent.  In  that  proceed- 
ing bis  father  had  been  wearied.  Two 
witnesses  had  been  called,  aud  an  addi- 
tional ordeal  was  to  still  further  exbanst 
him.  The  son  was  his  physician  and  nat- 
ural protector.  Why  may  it  not  be  as  fair 
to  assume  that  his  presence  was  the  out- 
come of  his  consideration  for  his  father's 
condition  as  to  conclude  that  It  was  in 
furtherance  of  the  scheme  to  unduly  influ- 
ence him?  The  will  does  not  appear  tobe 
unnatural.  Reasons  evidently  existed  for 
disregarding  the  daughter,  and  for  con- 
fining the  wife  to  the  equivalent  of  that 
wliich  the  law  would  give  ber.  It  was  the 
testator's  right  to  weigh  the  claims  upon 
bis  bonnty,  and  to  deal  with  them  as  he 
thought  they  merited.  If,  possessing  ca- 
pacity, he  freely  did  so,  this  court  cannot 
reject  his  will  merely  becouse  it  maypossl- 
bly  differ  with  him  In  his  conclusions.  I 
agree  with  the  determination  of  the  or- 
phans' court,  and  will  affirm  its  decree. 
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<«  N.  J.  B.  60S:    «l  N.  J.  B.  824) 

DONftlNG   T.  KBLLRT. 

(Cmirt  of  Errors  and  Appeals  of  New  Jersey. 
March  Term,  1890.) 

FXBPBTVAI.  ISJIWCTION  —  MODIFICATION—  INTBB- 
VBBBNCB  WITH  EaSEHSNT. 

Where  it  is  probable  that   by  city  im- 

firorements  and  the  construction  or  sewers  In  ad- 
acent  streets,  the  water  from  complainant's  lot, 
which  now  has  its  only  outlet  through  a  drain 
on  defendant's  lot,  may  be  diverted  into  the  pub- 
lic sewers,  a  perpetual  ialunctlon  restraining 
defendant  from  obstructing  the  drain  will  be  so 
modified  as  to  give  him  leave  to  apply  for  the 
-discharge  of  the  injunction  when,  by  means  of 
public  sewers,  the  servitude  on  his  land  is  no 
longer  necessary  for  the  enjoyment  of  complain- 
ant's property.    Modifying  10  Atl.  Rep.  270. 

Appeal  from  court  of  chancery. 

Argaed  before  the  Chief  J  ustice,  and  De- 
pub,  Dixon,  Gakribon,Knapp,Rkku,Scud- 
SBR,  Van  Syckbl,  Justices,  and  Clement, 
CoLK,  and  Whitaker,  JJ. 

Joseph  foult,  for  appellant.  E.M.  Colie, 
tor  respondent. 

Depub,  J.  The  respondent,  Kelley,  la 
the  owner  of  a  lot  of  land  In  the  city  of 
Orange,  sitaate  on  the  southerly  side  of 
Central  avenue  and  westof  Oakwood  ave- 
nue. East  of  the  complainant's  lot  is 
Parro  w  brook.  The  appellant  is  the  own- 
er of  a  lot  lying  between  the  respondent's 
lot  and  Farrow  brook,  and  next  adjoin- 
ing the  brook.  The  respondent's  bill  was 
filed  for  an  Injunction  to  restrain  the  ap- 
pellant from  filling  up  or  obstructing  a 
drain  or  water-course  throuRh  bis  lot,  by 
means  of  which  the  water  from  the  com- 
plainant's land  was  carried  to  Parrow 
brook.  The  facts  appear  in  the  opinion  of 
the  vice-chancellor.  See  10  Atl.  Rep.  276. 
Upon  his  opinion  a  decree  was  made  in 
favor  of  the  complainant.  In  accordance 
with  the  prayer  ol  the  bill.  The  evidence 
fully  sustains  the  decree  In  favor  of  the 
complainant.  The  premises  of  the  par- 
ties, respectively,  are  within  the  city  of 
Orange,  fronting  on  Central  avenue,  and 
within  a  short  distance  of  Oak  wood  ave- 
nue. The  case  discloses  that  the  lots  of 
these  parties  are  in  the  neighborhood  of 
city  improvements,  and  the  probability  is 
that,  by  the  construction  of  sevrers  in  ad- 
jacent streets,  the  water  from  the  com- 
plainant's lot,  which  now  has  its  only 
outlet  through  this  drain,  may  be  divert- 
ed Into  the  public  sewers,  and  the  com- 
plainant's land  be  relieved  therefrom  with 
out  the  maintenance  of  the  ditch  or  drain 
through  the  defendant's  lot.  The  decree 
appealed  from  awards  a  perpetual  injunc- 
tion restraining  the  defendant  from  filling 
up  or  obstructing  the  ditch  or  drain,  or 
doing  any  act  which  will  deprive  the  com- 
plainant of  the  full  enjoyment  of  the  said 
ditch  or  drain  for  all  proper  purposes. 
To  impose  npon  the  defendant's  lands  a 
perpetual  servitude  of  maintaining  a 
ditch  or  drain  through  his  lot,  when  by 
the  altered  situation  of  affairs,  by  means 
of  public  sewers,  such  a  servitude  would 
not  be  necessary  for  the  convenience  and 
comfortable  enjoyment  of  the  complain- 
ant's property,  would  be  needlessly  op- 
pressive. Such  may  not  be  the  effect  of 
the  decree  in  its  present  form,  but,  to  re* 
move  all  doubts  on  that  subject,  leave 


should  be  reserved  to  the  defentlant  to  ap- 
ply to  the  court,  upon  such  an  altered 
condition  of  affairs,  to  have  the  injunc- 
tion modified  or  discharged.  With  this 
change  In  the  form  of  the  decree,  it  should 
be  afSrmed.    All  concur. 


r48  N.  J.  B.  595) 

Maksh  et  al.  v.  Bucban. 

(Oottrt  of  Errors  and  Appeals  of  New  Jersey. 
March  Term,  1890. ) 

RBAI.-ESTATK  BbOKBBS  —  AOBNT  FOB  BOTH  Fab- 

TiBS  —  SPEOU'ia   Febfobhakcb  —  Fbacs    or 

AOBNT. 

1.  A  real-estate  broker  employed  either  gen- 
erally to  purchase  land,  or  specially  to  obtain 
prices,  must  be  considered  as  primarily  the 
agent  of  the  vendees,  though  he  aftjBrwards  acts 
or  assumes  to  act  for  the  vendor. 

3.  A  real-estate  broker  appointed  to  pnrcliase 
land  has  no  right  to  accept  from  the  vendor  an 
employment  to  sell  the  same  land,  without  dis- 
closing to  the  latter  his  agency  for  the  vendees; 
and,  where  it  is  of  vital  importance  to  the  ven- 
dees that  the  price  should  not  be  raised  by  a  dis- 
closure of  their  plans,  the  broker  is  absolutely 
precluded  from  also  aotiog  as  agent  for  the 
vendor. 

8.  The  mere  sigfning  of  the  contract  of  sale 
by  the  broker  as  agent  for  one  of  the  vendees 
does  not  operate  as  a  disclosure  to  the  vendor 
of  his  agency  for  the  vendees  during  the  negotia- 
tions, and  when  the  terms  were  verbally  agreed 
on. 

4.  The  fact  that  the  price  to  be  paid  for  the 
property  is  a  fair  one,  and  that  the  vendees  them- 
selves were  ignorant  of  their  agent's  fraud,  will 
not  prevent  the  vendor  from  setting  up  such 
fraud  to  resist  specific  performance  of  the  con- 
tract of  sale. 

Appeal  from  court  of  chancery. 

Bill  by  Thomas  Marsh  and  others  against 
Mary  £.  Buchan  for  the  specific  perform- 
ance of  a  contract  to  sell  real  estate.  De- 
fendant resisted  the  enforcement  of  the 
contract  on  the  ground  that  one  Sleight, 
a  real-estate  broker,  who  had  been  ap- 
pointed by  complainants  to  purchase  the 
land,  solicited  ber  to  appoint  him  as  her 
agent  to  sell  the  land,  and  that  she  ap- 
pointed him  for  that  purpose,  without 
any  disclosure  on  his  part  of  his  employ- 
ment by  complainants.  The  case  was  re- 
ferred to  John  B.Emery, advisory  master, 
who  filed  the  following  opinion : 

"  This  is  a  bill  by  a  purchaser  against  a 
vendor  for  the  specific  performance  of  a 
written  agreement  to  convey  lands.  The 
execution  of  the  agreement  is  admitted  by 
the  answer,  and  also  the  complainant*^ 
payment  of  the  purchase-money  agreed  to 
be  paid  on  the  execution  of  the  agreement. 
The  complainant's  readiness  to  comply 
with  the  terms  of  the  agreement  on  hia 
part,  at  the  time  and  place  provided  for 
in  the  agreement,  is  proved.  The  defend- 
ant tailed  to  attend  at  the  time  and  place 
appointed  for  the  delivery  of  the  deed,  and 
the  complainant's  attorney  then  sought 
her  at  her  residence,  and  tendered  to  ber 
the  balance  of  the  cash  payment,  togeth- 
er with  a  bond  secured  by  a  mortgage  on 
the  premises  for  the  balance  of  the  pur- 
chase money,  as  provided  for  In  the  agree- 
ment, demanding  a  deed  for  the  premises. 
The  defendant  declined  to  accept  the 
money  or  the  bond  and  mortgage,  and  al- 
so refused  to  deliver  the  deed.  On  August 
17  ur  18, 1887,  and  about  ten  days  previous 
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to  the  time  fixed  for  the  delivery  ot  the 
deed,  (August  29,  1887,)  the  defendant, 
throairh  her  attorney,  notified  the  com- 
plainant that  she  would  not  carry  oat  the 
agreement,  and  tendered  to  the  complain- 
ant the  amount  of  the  money  paid  on  the 
execution  of  the  iiKreement,  which  the 
complainant  refused  to  accept.  The  con- 
tract in  question  was  signed  by  one 
Charles  H.  Sleight,  a  real-estate  broker, 
as  the  agent  of  the  complainant,  and  the 
aground  upon  which  speciflc  performance 
is  now  resisted  is  that  the  contract  was 
procured  through  the  fraudulent  conduct 
of  Sleight,  the  agent  of  the  complainant. 
The  fraudulent  conduct  is  alleged  to  have 
consisted  in  false  representations  made  by 
Sleight  to  the  defendant,  and  also  In  his 
frandnlent  concealment  of  tacts.  •  •  • 
My  conclusions  are : 

"First.  That  Sleight,  having  been  orig- 
inally employed  by  the  purchasers,  must 
be  considered  as  primarily  their  agent,  al- 
though he  afterwards  acted,  or  assumed 
to  act,  as  the  agent  for  the  defendant. 
This  is  the  rule  laid  down  by  Story,  Ag. 
S  31,  in  reference  to  those  brokers  who  are 
for  some  purposes  treated  as  agent  for 
both  parties,  and  certainly  no  other  rule 
could  safely  be  applied  to  real-estate  bro- 
kers, where  the  very  nature  of  the  employ- 
ment is  such  as  to  imply  a  reliance  on  tJielr 
skill  and  integrity  In  the  Interest  of  the 
original  employer,  and  is  also  such  as  gen- 
erally to  preclude  a  sobsegnent  employ- 
ment in  the  adverse  Interest.  And  in  this 
case  it  makes  no  difference  whether  the 
original  employment  by  the  purchasers 
was  a  general  employment  to  purchase,  as 
alleged  in  the  bill,  or  a  special  employ- 
ment to  obtain  the  prices ;  for.  In  the  ob- 
taining of  prices,  the  broker  Is  interested  to 
obtain  the  lowest  prices  from  the  vendor, 
and  it  is  his  right  and  duty,  by  all  fair 
means,  to  obtain  the  lowest  prices.  He 
also  becomes  interested  in  bringing  about 
a  sale  to  his  employers,  to  the  exclusion 
of  all  other  purchasers. 

"Second.  Being  the  agent  of  the  pur- 
chasers at  the  time  of  his  application  to 
the  defendant.  Sleight  had  no  right  to  ac- 
cept from  her  theemploymenias  her  agent 
to  sell  the  property,  without  a  disclosure 
to  her  of  his  agency  for  the  purchasers, 
€Uid  his  failure  to  make  this  disclosure  to 
the  defendant,  before  she  signed  the  writ- 
ten contract,  was,  on  his  part,  a  fraudu- 
lent concealment  of  a  material  fact.  In 
some  instances  of  sales  and  purchases  by 
real-estate  brokers,  there  is  no  legal  ur 

gractical  impediment  to  their  acting  as 
rokera  or  agents  for  both  parties,  but  in 
saeb  cases  it  is  settled  that  there  mast  be 
the  fnllest  disclosure  to  each  of  the  prin- 
cipals that  the  broker  is  acting  as  agent 
for  both,  in  order  that  the  principals  may 
deal  at  arms-length.  Otherwise  the  prin- 
cipal. Ignorant  of  the  agency  for  the  oth- 
er, may  question  the  transaction.  Whart. 
As.  §§  244,  366.  In  Farnsworth  v.  Hem- 
mer,  1  Allen,  494,  it  was  held  that  a  bro- 
ker employed  to  sell  real  estate  could  not 
sabsequently  accept  a  commission  from  a 
pnrcbaiier,  and  that,  having  received  this, 
'Without  disclosure  to  his  original  employ- 
er, the  seller,  he  could  not  recover  hlscom- 
fnission  from  his  original  employer  after 
T.22A.no,8— 9 


the  sale  was  effected ;  and  it  was  further 
held  that  a  custom  of  brokers  so  to  act 
for  both  parties,  witfioat  disclosure,  was 
so  unreasonable  and  contrary  to  good 
morals  and  sound  policy  that  it  could  not 
be  sustained,  and  proof  of  It  was  inadmis- 
sible. This  case  was  approved  In  Bice  v. 
Wood,  113  Mass.  133.  (1873,)  where  it  was 
held  that  a  broker,  acting  fos  both  parties 
in  effecting  an  exchange  of  real  estate, 
cannot  recover  compensation  from  either, 
unless  his  double  employment  was  known 
and  assented  to  by  both.  In  the  present 
case,  I  am  inclined  to  think  that  Sleight 
was  absolutely  precluded  from  accepting 
the  agency  for  defendant,  because  he  could 
not,  in  Justice  to  his  original  employers, 
and  with  a  due  regard  for  their  interests 
and  rights,  diBclr)se  that  he  was  acting 
for  all  of  these  associates,  or  diacluse  that 
he  knew  of  their  scheme  of  purchase  and 
improvement.  All  the  persons  Interested 
in  the  purchase,  as  appears  by  the  bill 
and  their  evidence,  considered  it  of  vital 
importance  that  their  plans  should  not  be 
disclosed,  as  this  might  lead  to  a  rise  in 
prices.  They  bad  the  undoubted  right,  I 
think,  by  themselves  or  by  their  agent,  to 
purchase  without  making  such  disclosure; 
and  the  mere  failure  to  communicate  the 
scheme  to  the  defendant  was  no  fraud  up- 
on her  which  would  entitle  her  to  refuse 
to  perform  the  contract.  But  the  very 
fact  that  the  agent  of  the  purchasers 
knew  of  the  association,  and  knew  some- 
thing of  the  scheme,  and  knew  as  he  must 
hav9  known,  that  silence  as  to  the  scheme 
of  purchase  by  the  associates  was  then  of 
Importance  to  the  proposed  purchasers, 
made  It  impossible  for  him  fairly,  open- 
ly, and  in  entire  good  faith  to  accept  an 
agency  from  the  seller.  That  Sleight's 
knowledge  as  to  the  proposed  plan,  how- 
ever limited  It  might  have  been,  would 
have  been  of  some  ad  vantage  to  the  de- 
fendant, if  disclosed,  is  evident;  and  be 
must  have  known,  In  assuming  the  agency 
for  her,  that  he  could  not  deal  openly  and 
fairly  wlth'her  by  disclosing  what  he  knew 
of  the  desire  of  his  employers  to  purchase, 
and  of  their  general  scheme  for  purchase. 
The  bill  leaves  it  open  tor  Inference  that 
he  knew  all  about  the  plan  for  purchase 
and  improvement,  as  it  makes  no  qualifi- 
cation or  denial  of  his  knowledge,  but  Jus- 
tifies fats  concealment  of  it,  on  the  ground 
that,  as  the  agent  of  the  complainant,  be 
was  not  bound  to  disclose.  ThatSleigbt's 
agency  for  the  purchasers,  even  it  restrict- 
ed to  the  mere  obtaining  of  prices,  turned 
out  in  this  instance  to  be  incompatible 
with  his  assumption  of  the  confidential 
relation  of  agent  to  the  seller,  is  made  en- 
tirely clear  by  Sleight's  statement  that, 
at  the  time  of  assuming  this  agency  for 
the  defendant,  and  In  fixing  the  price,  she 
told  him  that  she  wanted  a  good  round 
price.  This  was  a  confidential  statement 
by  a  principal  to  an  agent,  which  would 
Scarcely  have  been  made  to  a  person  sup- 
posed to  be  an  agent  of  the  purchasers, 
whoseduty  It  wDuldbe  to  disclose  it  to 
the  purchasers.  Such  communication.  If 
made,  would  undoubtedly  result  in  fixing 
a  less  sum  for  the  offer. 

"Third.  The  mere  signing  of   the  con- 
tract by  Sleight  as  the  agent  of  Marsh, 
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one  of  the  purchasers,  did  not  operate  as 
a  disclosure  to  the  defendant  of  his  agen- 
cy for  the  parchasers  during  the  negotia- 
tions, and  at  the  time  the  terms  vrere  ver- 
bally agreed  on.  Tho  negotiations  were 
conducted,  and  the  terms  of  sale  agreed 
upon,  while  Sleight  was  still  acting  to- 
wards the  defendant  in  the  confidential 
relation  of  a-gent;  and  it  is  also  evident,  I 
think,  that.  In  accepting  the  terms  offered, 
the  defendant  was.  In  fact,  influenced  by 
the  statements  and  opinions  of  Sleight, 
made  to  her  as  his  principal,  that  the 
price  was  a  fair  one,  and  that  he  could  do 
no  better.  And  the  defendant,  beforeslgn- 
Ing  a  written  contract  binding  herself  to 
carry  out  the  terms  verbally  agreed  on 
while  this  confidential  relation  existed, 
was  entitled,  I  think,  to  the  full  disclosure 
of  the  relations  ol  Sleight  to  the  pur- 
chasers, which  existed  during  the  negotia- 
tions, and  at  the  time  when  the  terms 
were  fixed.  There  is  no  proof  of  any  oth- 
er information  or  notice  by  Sleight  than 
the  production  of  the  contract  with  his 
signature  as  Marsh's  agent,  and  the  ques- 
tion Is.  of  what  facts  was  this  signature 
notice  to  the  defendant,  under  the  circum- 
stances of  the  case?  It  was  undoubtedly 
noticed  that,  in  the  execution  of  the  writ- 
ten contract.  Sleight  acted  as  the  agent 
for  Marsh,  one  of  the  purchasers,  but,  aft- 
er the  terms  had  been  agreed  upon  be- 
tween the  defendant  and  the  purchasers, 
and  the  reduction  of  these  terms  to  writ- 
ing in  a  form  to  bind  both  parties  had  al- 
so been  agreed  upon.  Sleight  might,  so  far 
as  the  mere  execution  ol  the  contract  was 
concerned,  have  fairly  acted  as  the  agent 
of  both  parties,  if  especially  authorized 
by  each.  Such  special  authorlzution  to 
sign  the  contract  for  the  principal  is  nec- 
essary, and,  as  has  been  held  in  several 
cases  in  this  state,  a  broker  to  sell  is  not, 
by  virtue  of  such  employment,  authorized 
to  sign  a  written  contract  for  his  princi- 
pal. See  Morris  v.  Ruddy,  20  N.  J.  Eq. 
23S;  Milne  v.  Kleb,  44  N.  J.  Eq.  378,  14  Atl. 
Rep.  646.  It  seems  to  me  to  follow,  as 
a  corollary  to  this  rule,  that  a  mere  au- 
thority to  sign  a  contract  as  agent  is  not 
so  necessarily  connected  with  the  previous 
negotiations  as  to  make  it  of  itself  sufll- 
clent  notice  that,  in  such  negotiations  al- 
so, the  agent  signing  the  contract  was  the 
agent  for  the  same  parties.  (In  this  case 
there  is  no  denial  of  the  fact  that,  as  to 
the  defendant.  Sleight  assumed  in  the  ne- 
gotiations to  act  as  her  agebt.)  Nor  can 
the  signature  to  the  contract  be  effective 
as  notice  of  this  previous  employment  for 
the  purchasers,  on  the  theory  that  the  de- 
fendant was  by  this  signature  put  upon 
Inquiry  as  to  the  previous  relations  of 
Sleight  to  the  purchasers,  and  is  therefore 
to  be  considered  as  informed  of  all  facts 
which  she  would  have  learned  by  a  truth- 
ful answer  to  such  inquiries.  This  rule, 
as  I  undierstand  it,  could  be  applicable  on- 
ly to  persons  dealing  at  arms-length,  and 
not  to  the  case  of  those  dealing  under  the 
Influence  of  confidential  relations.  In 
view  of  the  relations  between  Sleight  and 
the  defendant  previous  to  and  at  the  time 
of  the  contract,  it  was  not,  I  think,  the 
defendaht's  duty  to  suspect  and  inquire, 
but  it  was  Sleight's  duty  to  disclose  and 


explain,  and  the  defendant  should  not  be 
prejudiced  by  a  failure  to  suspect  that 
Sleight's  signature  of  the  contract,  €ui 
agent  for  the  purchaser,  was  an  indication 
that  he  had  all  along  been  acting  under 
an  adverse  appointiaent. 

"Fourth.  The  fact  that  the  price  to  be 
received  for  the  property  seems  to  beafair 
one  will  not,  so  faras  Sleight  isconcemed, 
prevent  the  defendant  from  setting  up  bis 
fraudulent  concealment  to  resist  specific 
performance  of  the  contract.  The  case  of 
Young  V.  Hughes,  32  N.  J.  Eq.  872,  is  di- 
rect authority  upon  this  point;  Mr.  Jus- 
tice Magib  (page  384)  declaring  the  rule  to 
be  that  the  effect  of  the  agent's  conceal- 
ment and  neglect  of  duty  in  that  case  did 
not,  so  far  as  the  agent  was  concerned, 
depend  at  all  upou  the  question  whether 
or  not  the  neglect  was  injurious  to  the 
principal,  and  that  the  rule  was  one  found- 
ed on  sound  policy,  not  based  on  randi- 
tated  fraud  or  actual  injury.  It  was,  as 
he  says,  established  to  prevent  the  possi- 
bility of  injury  In  such  cases.  The  ques- 
tion upon  this  branch  of  the  case  is  wheth- 
er the  contract  was  fairly  and  openly  ob- 
tained by  Sleight  from  the  defendant, 
and.  If  it  was  not  so  obtained,  it  In  evi- 
dently no  defense  or  answer  that  the  price 
was  fair.  The  defendant  cannot  be  obliged 
to  sell  her  property  for  what  others  con- 
sider or  prove  upon  a  trial  to  be  a  fair 
price,  if  her  consent  to  take  that  price 
was  procured  by  unfair  or  fraudulent 
means. 

"  The  principals  in  this  case,  being  Igno- 
rant of  any  fraudulent  conduct  on  the  part 
of  their  agent  Sleight  in  procuringthe  con- 
tract, the  remaining  question  is  whether 
the  misconduct  of  the  agent  is  a  bar  to 
the  complainant's  right  to  a  specific  per- 
formance of  the  contract.  Upon  this 
point  I  agree,  with  the  counsel  of  thecom- 
plalnant,  that  the  case  of  Young  v. 
Hughes,  82  N.J.  Eq.  372.  is  not  applicable; 
for  the  reason  that  in  that  case  the  court 
found,  as  a  matter  of  fact,  that  the  pur- 
chasers incited  and  were  partakers  in  the 
misconduct  of  the  agent.  But  in  the  ex 
amiuation  of  the  case  I  find  some  New 
Jersey  cases  not  referred  to  by  either  side 
on  the  argument,  which  seem  to  establisb 
the  rule  that,  where  there  is  fraud  in  the 
conduct  of  an  agent  in  effecting  a  sale,  of 
which  fraud  his  principal  is  Ignorant,  the 
vendee,  although  he  cannot  sue  the  princi- 
pal for  the  fraud  of  the  agent,  may,  even 
as  against  an  Innocent  principal,  rescind 
the  contract,  and  reclaim  the  money  paid. 
These  cases  are  Kennedy  v.  McKay,  43  N. 
J.  Law,  288,  followed  in  Decker  v.  Fred- 
ericks, 47  N.  J.  Law,  469,  472,  1  Atl.  Rep. 
470;  Hutchinson  v.  Warwick,  48  N.  J. 
Law;  200, 203;  Titus  v.  Railroad  Co.,  Id.393, 
420.  The  case  was  also  approved  in  Keen 
V.  James,  89  N.  J.  Eq.  527.  See,  espe- 
cially, opinion  of  Mr.  Justice  Dixon,  at 
pages  540,  544.  If  the  complainant's 
counsel  desires,  I  will  bear  further  argu- 
ment upon  this  branch  of  the  case,  with 
special  references  to  the  applicability  of 
these  cases.  I  will  reserve  decision  upon 
this  point  to  allow  application  for  argu- 
ment. " 

The  following  opinion  was  subsequently 
filed  by  the  advisory  master: 


Digitized  by 


Google 


Jf.J.) 


MARSH  t.  BUOHAN. 


131 


"After  farther  anpiment  by  coansel 
upon  the  qoestlon  reserved  in  the  conclu- 
aions  heretofore  tiled,  I  am  of  opinion— 

"Fifth.  That  the  complainant  and  bla 
associates,  although  innocent  of  any  par- 
ticipation in  the  fraudulent  conduct  of 
their  agent  Sleight,  in  eRectlng  the  sale 
and  procuring  the  execution  of  the  con- 
tract by  the  defendant,  are  not  entitled  to 
the  specific  performance  of  the  contract^ 

"  (1)  Because  I  understand  the  general 
rule  to  be  settled  in  this  state,  at  law  as 
well  as  in  equity,  that  a  contract  procured 
by  the  fraud  of  an  agent  may  be  rescinded, 
even  as  against  an  innocent  principal. 
The  general  principle  wns  recognized  and 
acted  on  by  the  court  of  errors  and 
appeals  in  Keen  v.  James,  39  N.  J.  £q. 
527.  In  this  case  a  sale  of  bank  stock  to 
the  complainant,  made  by  Baldwin,  one 
ut  the  three  executors  of  an  estate,  was  re- 
scinded, because  of  the  fraudulent  conduct 
of  Baldwin  in  falling  to  disclose  the  condi- 
tion of  the  bank,  of  which  he  was  also  the 
cashier,  and  in  nllowing  the  purchaser  to 
purchase  the  stock  on  the  faith  of  the  pub- 
lic and  official  declarations  be  had  made 
as  to  its  condition,  although  these  repre- 
sentations were  know  to  him  to  be  utter- 
ly false.  The  other  executors  had  no 
knowledge  of  the  condition  of  the  bank. 
It  is  true,  as  insieited  on  by  complainant's 
jconnsel,  that  in  the  present  case  the  fraud 
Is  of  a  different  character,  but  tiie  princi- 
ple of  Keenv.  James  is  applicable  to  fraud 
of  any  character  on  the  part  of  the  agent, 
in  procuring  a  contract  for  an  innocent 
principal.  Mr.  Justice  Dixon  says,  (page 
544:)  'The  fraud  of  the  agent  affects  the 
principal  for  the  reason  that  every  princi- 
pal Impliedly  warrants  the  integrity  of 
bis  agent,  at  least  so  far  as  to  prevent 
his  retaining  the  fruits  of  the  fraud,  and  If 
the  agent,  iu  transacting  his  employer's 
business,  has  unlawfully  eBectuated  a 
Irandulent  design,  it  is  unimportant 
-whence  the  elements  of  his  corrupt  pur- 
poses were  derived.'  The  cases  at  law, 
Kennedy  v.  McKay, 43  N.  J.  Law,  1288,  and 
Decker  v.  Fredericks,  47  N.  J.  Law,  469,  1 
Atl.  Rep.  470,  were  actions  by  vendees 
against  innocent  vendors,  based  upon  the 
fraadnlent  representations  of  the  agent  of 
the  vendors  in  effecting  the  sale,  and  ac- 
tions in  which  the  vendors,  without  at- 
tempting to  rescind  the  sale,  sought  to 
hold  the  innocent  principals  liable  in  dam- 
ages for  tlie  deceit  of  the  agent.  It  is  true, 
as  pointed  out  by  counsel,  that  the  precise 
question  involved  in  these  cases  was  not 
the  right  of  rescission  against  innocent 
vendors,  bat  was  the  right  to  recover 
damages  against  the  innocent  principal 
Tvitbout rescinding.  But.inthedecision  of 
the  question  involved.  Chief  Justice  Bkas- 
LKY,  in  Kennedy  v.  McKay,  discussed  the 
whole  subject  of  the  rights  of  the  vendee 
against  the  Innocent  vendor  In  such  cases; 
and  hiestatementthat  the  remedy  against 
the  Innocent  vendor  is  a  rescission  of  the 
sale,  and  not  an  action  for  the  agent's 
fraud,  has  been  ever  since  accepted  as  set- 
tling this  principle  in  this  state.  iSee  Deck- 
er T.  Fredericks,  sapra,  and  Keen  v.  James, 


39  N.  J.  Eq.  640.  In  fact,  the  doctrine  that 
an  innocent  principal  (iannot  avail  himself 
of  a  bargain  obtained  by  the  fraud  of  bis 
agent  seems  to  have  been  settled  since 
Lord  Holt's  time,  (see  Whart.  Ag.  §  711.) 
and  the  only  question  open  to  dispute  in 
later  cases  has  been  whether  the  principal 
may  also  besued  forthe  deceltof  his  agent, 

"(2)  The  present  easels  one  where  the 
principal  applies  for  a  specific  performance 
of  the  contract,  procured, as  I  have  found, 
by  his  agent's  fraud.  This  relief  being 
purely  equitable,  will  be  denied,  where  tbe- 
situation  of  the  parties  requires  perfect 
good  faith  and  openness  of  dealing  in  mak- 
ing the  contract,  and  these  have  not  been 
observed.  In  Hesse  v.  Briant,  6  De  Gex, 
M.  &  O.  623,  this  rule  was  laid  down  as  ap- 
plying to  a  case  where  a  solicitor  was  act- 
ing as  agent  for  both  vendor  and  purchas- 
er, and  the  court  of  errors  and  appeals,  in 
Young  V.  Hughes,  82  N.  J.  Eq.  872,  JJ8.5,  ap- 
proved the  rule  of  this  case.  In  the  pres- 
ent case,  it  seems  to  me  that  the  defend- 
ant, before  reposing  in  Sleight  the  confi- 
dence of  employing  him  as  her  agent,  and 
before  making  this  contract,  had  not  I'e- 
celved  thatfair,  open  disclosure  of  Sleight's 
relation  to  the  vendors  to  which  she  was 
entitled,  and  that  on  this  account  also  the 
equitable  relief  of  specific  performance 
should  be  denied.  I  cannot  agree  with  the 
complainant's  counsel  in  his  contention 
that  Sleight's  duty  to  disclose  to  the  de- 
fendant his  agency  for  the  purchasers  did 
not  arise  until  after  the  acceptance  of  his 
employment  as  her  agent,  and  was  there- 
fore only  a  breach  of  his  duty  to  her  as  her 
agent,  tor  which  she  must  look  to  him 
alone,  and  for  which  the  complainant 
should  not  be  punished  by  refusal  to  decree 
the  execution  of  the  contract.  Bleight'ft 
duty,  as  I  underHtand  it.was  to  disclose  his 
relation  with  thepurchasers  before  accept- 
ing the  agency  from  defendant.  It  may 
be  that  Sleight  is  responsible  to  the  defend- 
ant for  his  failure  to  act  faithfully  as  her 
agent,  but  it  is  also  clear  that  as  Sleight, 
after  his  employment  by  defendant,  was 
still  acting  as  the  agent  of  the  complain- 
ant in  procuring  the  contract,  the  com- 
plainant must  also  be  responsible  to  the 
extent  of  not  being  able  to  reap  the  bene- 
fit of  his  agent's  fraud.  No  question  was 
raised  by  the  defendant  as  to  whether,  in 
view  of  the  evidence  showing  the  Joint  in- 
terest of  Eppley  and  Pierson  with  com- 
plainant in  the  contract,  a  decree  for  spe- 
cific periormance  could  be  made  on  a  bill 
filed  by  the  complainant  alone,  and  I  have 
not  considered  this  question.  I  will  ad- 
vise a  decree  dismissing  the  bill,  with 
costs. " 

Plaintiff  appeals. 

Argued  before  the  Chief  Justice,  and  Db- 
FUE,  Dixon,  Garrison,  Mabib,  Scuddeb, 
and  Van  Syckkl,  Justices,  and  Brown, 
Clement,  Cole,  Smith,  and  Whit aebr,  JJ. 

Leon  Abbet,  for  appellant.  Job  a  W. 
Taylor  and  Franklin  M.  Olds,  for  respond- 
ent. 

Per  Curiam.  The  decree  affirmed,  tor 
the  reason  given  by  the  advisory  master. 
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McGraw  et  ah  v.  Canton  et  al. 

MgGraw  v.  McObaw  et  aJ. 

(Court  of  AppecOa  of  MarylanA.   June  18, 1891 . ) 

ATTOBKIT  AHD  CLIKNT— COMPBHBiTIOS— BImplot- 
MBITT. 

Where  a  devisee,  against  the  will  of  the 
Other  devisees,  employs  counsel  to  set  aside  a 
deed  of  the  testator  made  after  the  will,  and 
they  refuse  any  benefit  aocruing:  to  them  from 
the  recovery,  his  counsel  is  not  entitled  to  an  al- 
lowance for  fees  out  of  the  property  thus  re- 
covered, but  must  look  to  his  client.  Distin- 
guishing Brydon  v.  Qemmell,  (Md.)  21  Atl.  Rep. 

Appeal  from  circuit  court  of  Baltimore 
city. 

Argued  before  Alvey,  C.  J.,and  Millbb, 
McSheurt,  and  Bbiscob,  JJ. 

James  McCoIgna  and  Ruddell  &  Hall, 
forappellantt).  J.  J.  Gallagher,  John  B.  Mc- 
Graw, and  Wm.  S.  Bryan,  Jr.,  for  ap- 
pellees. 

BRI8COB,  J.  There  are  two  appeals  in 
this  case  from  orders  of  the  circuit  court 
of  Baltimore  city.  The  main  question 
turns  upon  the  right  of  the  court  to  allow 
counsel  fees  to  Messrs.  Ruddell  &  Hall  and 
McColgan  for  services  rendered  in  setting 
aside  a  fraudulent  deed  from  James  Mc- 
Graw to  Susan  Li.  Canton.  The  facts  dis- 
closed by  the  record  are  these:  Un  the  1st 
day  of  April,  1881,  James  McGraw  made 
a  will  devising  ail  bis  property,  real  and 
personal,  except  one  lot  of  ground,  to  his 
daughter  Susan  L.  Canton,  In  trust  for 
her  use  and  benefit  of  Ma  children.  Short- 
ly after  bis  death,  a  ^ed  dated  the  22d 
day  of  April,  1881,  was  placed  upon  record 
In  Baltimore  city,  which  conveyed  the 
bulk  of  his  property  to  Susan  L.  Canton 
absolutely.  On  petition  of  William  J.  Mc- 
Graw, this  deed  was  set  a«ide  upon  the 
ground  of  fraud,  and  the  reasons  therefor 
are  set  forth  in  the  opinion  of  this  court 
reported  in  the  case  of  Canton  v.  McGraw, 
67  Md.  586,  11  Atl.  Rep.  287.  The  sum  of 
fS.OOO  was  allowed  by  the  court  as  coun- 
sel fees  out  of  the  trust-estate.  The 
araountof  property  recovered  and  brought 
into  the  trust-estate  by  reason  of  the  suit 
Is  variously  estimated  by  the  witnesses 
from  f  7,000  to  $21,000.  The  evidence  In  the 
case  shows  that  the  children  of  James  Mc- 
Graw, other  than  William  J.,  opposed  the 
effort  to  vacate  the  deed,  and  preferred 
that  the  property  should  pa^sto  Mrs.  Can- 
ton under  the  deed.  They  did  not  unite  in 
employing  Messrs.  Ruddell  &Hall  and  Mc- 
Colgan,  and  were  not  willing  to  recognize 
their  services.  Their  testimony  is  full  and 
explicit  to  the  effect  that  they  did  not  ac- 
cept the  services  as  rendered,  and  were  not 
benefited  by  them,  and  that  they  stood 
ready  to  execute  any  acquittance  to  Susan 
L.  Canton  as  If  the  deed  of  James  Mc- 
Graw to  her  had  never  been  annulled. 
Now,  we  know  of  no  legal  principle  by 
which  these  defendants,  upon  the  facts  of 
the  case,  can  be  required  to  contribute  to 
the  payment  of  counsel  fees  to  one  whom 
they  did  not  employ,  and  whose  services 
they  claim  were  adverse  to  their  interast. 
It  was  held  in  Strike's  Case,  1  Bland,  98, 
that  agreements  between  solicitors  and 
suitors  relative  to  professional  services 
must  be  enforced  like  other  contracts,  and 


(Md. 


could  not  be  introduced  Into  and  settled 
as  a  part  of  the  case.  The  chancellor  said. 
In  dismissing  the  petition,  that  he  knew 
of  no  practice  of  this  court  nor  of  any  an- 
alogous proceeding  of  the  English  court 
which  would  authorize  the  introduction 
of  claims  of  this  sort  into  a  cause  depend- 
ing or  about  to  be  disposed  of,  and  that 
contracts  between  solicitors  and  suitors 
relative  to  professional  services  are  to  be 
settled  and  decided  upon  in  like  manner  as 
all  other  contracts.  This  case  was  af- 
firmed by  this  cuurt  in  Marshall  v.  Coop- 
er, 48  Md.  62,  and  we  there  said  that  this 
has  been  the  universal  practice  in  this 
state.  We  have,  however,  been  referred 
to  the  Brydon  Case,  21  Atl.  Rep.  712,  (de- 
cided in  the  January  term,  1891,  of  this 
court,)  as  establishing  a  different  rule  to 
govern  such  cases;  and  the  appellants  seek 
to  bring  their  case  within  the  rulings  there 
made.  But  the  facta  of  the  present  case 
are  entirely  different  from  those  in  the 
Brydon  Case.  There  Messrs.  Walsh,  Poe 
&  Carter  had  a  contract,  and  the  decision 
rested  upon  the  principle  of  an  equitable 
assignment  of  the  fund;  and  the  fees  al- 
lowed Messrs.  Cross  &  Marbury  were  placed 
upon  the  ground  that  their  clients  had 
preserved  the  fund,  and  the  allowance  was 
to  indemnify  them  for  this  outlay.  But 
there  is  no  evidence  in  this  record  to  show 
that  there  was  any  contract  between  the 
plaintiff  and  his  counsel  as  to  what  fees 
they  should  receive,  and  their  services 
were  repudiated  by  the  defendants.  It 
has  also  been  held  **  tlmt  one  cannot  legal- 
ly claim  compensation  for  voluntary  serv- 
ices to  another,  however  beneficial  they 
may  have  been,  nor  fur  incidental  benefits 
and  advantages  to  one  flowing  to  him  on 
account  of  services  rendered  to  another  by 
whom  he  may  have  been  employed.  Be- 
fore legal  charge  can  be  sustained,  there 
must  be  a  contract  of  employment,  either 
expressly  made,  or  superinduced  by  the 
law  upon  the  facts."  Hand  v.  Railroad 
Co.,  21  S.  C.  178;  Wilson  v.  Kelly,  80  S.  C. 
483,  9  S.  E.  Rep.  523.  We  are  therefore  of 
opinion  that  the  counsel  fees  were  not 
properly  allowed  out  of  the  trust-estate, 
and  that  the  counsel  must  look  to  their 
client,  William  J.  McGraw,  for  such  com- 
pensation as  they  may  be  entitled  to. 

The  other  question  upon  appeal  is  In 
reference  to  the  accounting  of  Susan  L.  Can- 
ton, trustee,  with  the  trust-estate  of  James 
McGlraw.  The  auditor  had  been  directed 
to  charge  Mrs.  Canton— i^Vrst,  with  the 
income  of  the  real  estate  of  James  McGraw 
from  the  time  of  his  death  to  the  time  of 
the  accounting;  second,  with  the  income 
of  the  leasehold  entate  of  said  James 
McGraw  from  the  time  of  the  cash  ac- 
counting in  the  orphans'  court;  third, 
with  the  balance  due  the  estate,  as 
shown  by  thecash  administration  account 
of  Susan  L.  Canton,  executrix  in  the  or- 
phans' court,  and  to  allow  Mrs.  Canton 
credit  for  all  expenses  of  the  trust-estate 
of  James  McGraw  for  which  she  shall  pro- 
duce proper  vouchers.  We  have  examined 
the  testimony  upon  which  these  accounts 
were  stated  by  the  auditor,  and  the  ac- 
counts filed  In  the  case,  and  find  auditor's 
account,  B,  properly  stated,  except  as  to 
the  allowance  of  counsel  fees,  which  for 
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reasons  heretofore  stated  must  be  reject- 
ed. We  shall  therefore  sustain  the  excep- 
tion to  allowance  of  counsel  fees  in  audi- 
tor's account,  B,  and  overrule  theother  ex- 
ceptions to  auditor's  accounts,  A  and  B. 
We  are  therefore  of  opinion  that  auditor's 
accounts.  A,  B,  are  correct,  except  as  to 
the  allowance  of  counsel  tees,  and  that 
auditor's  accounts,  X,  T,  were  properly 
rejected.  The  order  of  court  dated  the 
loth  day  of  November,  1890,  finally  ratify- 
ing and  conflrmlng  auditor's  account,  B, 
In  BO  far  as  it  allows  counsel  fees  will  be 
reversed,  and  that  said  order  in  other  re- 
spects will  be  afflrraed.  The  order  of  like 
date,  ratifying  and  conBrmlng  auditor's 
account,  A,  will  be  affirmed, and  this  cause 
will  be  remanded,  to  the  end  that  an  ac- 
count may  be  stated  in  accordance  with 
these  views.  The  costs  to  be  paid  out  of 
the  trust-estate  of  James  McGraw.  Re- 
versed in  part,  and  affirmed  In  part. 

(74  Md.  4«7) 

Baker  v.  Bowie. 
(Court  of  AppeaZg  of  Maryland.   June  17, 1861.) 

ASKnnSTKATOBS  D.  B.   N.— USASMINISTBBBD  As- 

8BT8. 

Code  Pub.  G«n.  Laws  Md.  art.  9B,  S  72,  (Bev. 
Code  1878.  art.  GO,  i  109,)  provides  that  the  admin- 
istrator 01  a  deceased  admiixiBtrator  shall,  on  or- 
der of  the  court,  turn  over  to  the  administrator 
de  bonis  non  all  the  honds,  notes,  and  accounts 
the  deceased  administrator  may  luwe  taken,  re- 
ceived, or  had,  as  sach,  at  the  time  ol  his  death. 
Beld,  that  where  an  executrix,  who  is  also  re- 
■idnaiy  legatee,  pays  the  legacies,  practically  all 
the  debts,  and  converts  a  portion  of  the  estate  to 
her  own  use,  the  estate  is  so  far  administered  by 
her  as  that  an  administrator  de  bonis  •nan  of  the 
testator  Is  entitled  to  receive  from  her  execator 
only  such  of  the  estate  as  she  had  not  collected 
or  appropriated  at  her  death. 

Appeal  from  orphans'  court.  Prince 
George's  county. 

Argued  before  Miller,  Robinson.  Bryan, 
McSbkrry,  Briscoe,  and  Irving,  JJ. 

F.  Soowden  Hill,  for  appellant.  C.C. 
Maunder  and  Joseph  &  WUson,  for  ap- 
pellee. 

Irving,  J.    The  appellee  filed  a  petition 
In  the  orphans'  court  of  Prince  George's 
county  alleging  the  death  of  William  B. 
Bowie  on  the  20tb  of  November,  1K88,  and 
that  he  left  a  last  will  and  testament,  by 
-which    he  appointed  a  certain  Anne  H. 
£owie  bis  executrix,  and  that  the  said 
Anne  H.  Bowie  had  since  died,  leaving  a 
will,  by  which  she  appointed  John  A.  Ba- 
ker, the  appellant,  her  executor;  that  on 
the  17tb  of  June,  1890,  the  orphans'  court 
had  appointed  the  petitioner  administra- 
tor de  bonla  non  of   William   B.  Bowie. 
Tbe  prayer  of  the  petition  Is  that  "  John 
A.  Baker,  executor  of  Anne  H.  Bowie,  be 
compelled   to  deliver  over  to  him  (the  pe- 
titioner) all  the  bunds,  notes,  accounts, 
and  evidences  of  debt  which  the  said  Anne 
H.  Bowie  may  have  taken,  received,  ur 
bad  as  executrix  of  William  B.  Bowie,  de- 
ceased, at  the  time  of  her  death;  and  also 
to  pay  over  to  him  the  money  in  her  hands 
as  such  on  or  before  some  certain  day  to 
be  named  by  the  court. "    An  order  was 

gassed  by  the  court  requiring  the  appel- 
itft  to  show  cause  by  a  particular  day, 
on  which  day  the  appellant  filed  his  an- 


swer, stating  that  he  had  on  that  day,  as 
executor  of  Anne  H.  Bowie,  filed  an  ac- 
count in  that  court,  showing  the  condi- 
tion of  the  estate  of  William  B.  Bowie  In 
her  bauds  as  executrix  at  the  time  of  her 
death,  and,  as  Mrs.  Bowie  bad  never 
passed  any  account,  he  prays  that  this  ac- 
count may  be  regarded  as  a  compliance 
with  the  order  to  show  cause,  and  as  ful- 
ly disclosing  the  condition  of  the  estate. 
The  respondent  by  his  answer  says  be 
does  not  object  to  passing  over  "all  assets 
of  the  estate  which  remained  in  Mrs.  Bow- 
ie's bands  at  her  death  unappropriated  br 
her  as  residuary  legatee  of  her  husband." 
The  answer  also  avers  that  William  B. 
Bowie  left  a  large  estate,  but  few  debts; 
and  his  will,  except  one  legacy,  gave  all  of 
his  estate  to  his  wife,  who  bad  paid  the 
legacy  and  all  the  debts,  and,  after  paying 
the  debts  and  legacy, had  appropriated  to 
her  own  use  sncb  portions  of  the  estate  as 
were  collected  or  settled  by  her,  as  resid- 
uary legatee;  and  insists  that  such  assets 
as  were  so  appropriated  by  hersbould  not 
be  passed  over  to  the  administrator  d.  b, 
B.  of  William  B.  Bowie.  At  the  bearing  in 
the  orphans'  court.  It  is  agreed  that  the 
following  facts  were  in  evidence,  vis.: 
That  by  his  will  William  B.  Bowie  left  all 
bis  personal  property  to  bis  wife  after 
paying  debts  and  legacy  to  his  daughter, 
which  has  been  paid.  That  the  will  made 
Mrs.  Bowie  executrix.  '  That  she  qualified 
as  such,  and  gave  notice  to  creditors, 
which  expired  30th  of  June,  1889.  That 
she  employed  her  sons  as  agents  to  close 
up  the  estate  for  her;  that  she  submitted  a 
partial  account  to  the  orphans'  court  a 
short  time  before  her  death,  which  account 
is  exhibited,  and  which  was  never  per- 
fected, nor  acted  on  by  the  court.  That 
she  .died  in  June,  1890,  leaving  a  will,  duly 
admitted  to  probate,  making  Jolin  A. 
Baker  executor,  who  filed  the  exhibited 
account  as  her  execator,  showing  the  con- 
dition of  William  B.  Bowie's  estate  as 
Mrs.  Bowie  left  it,  and  he  found  it,  and 
that  John  A.  Baker  testified  that  what  he 
claims  Mrs.  Bowie  appropriated  to  her- 
self amounted  to  f 34,948.90,  and  was  made 
up  as  follows :  Cash,  96,655.09 ;  due-bill  of 
B.  H.  C.  Bowie,  f4,074.71 ;  note  of  A.  W. 
Bliss  to  executrix,  92,250;  note  of  William 
L.Marbury,f917.18;  mortgage  notes  of  B. 
B.  Chew,  98,000 ;  real  estate  taken  in  sat- 
isfaction of  debts  due  William  B.  Bowie  to 
amount  of  93,082.20;  error  in  statement, 
9229.22;  amounts  loaned  to  her  children 
at  different  times  since  William  B.  Bowie's 
death,  98,615.35;  cash  unaccounted  for, 
91,125.15,— making  total,  934.948.90.  That 
the  amounts  loaned  to  her  children  areev- 
Idenced  by  notes,  receipts,  and  due-bills, 
only  one  of  which  is  taken  by  her  or  to 
her  as  executrix.  Without  acting  on  the 
account  of  the  appellant,  which  was  sub- 
mitted to  the  court  for  its  action  under 
section  72  of  article  98  of  Code  Pub.  Gen. 
Laws',  or  making  any  ascertainment  of 
what  part  of  the  estate  was  administered 
and  what  was  not,  the  court  on  the  3d  of 
March,  1891,  passed  the  following  order: 
"This  court  decides  that  section  72  of  article 
93  of  the  Code  of  Public  General  Laws  is 
mandatory  on  them,  and  therefore  orders 
that  John  A.  Baker,  executor  of  Anne  H. 
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Bowie,  deceased,  executrix  ot  Wm.  B. 
Bowie,  deceased,  deliver  over  to  said  R. 
Irving  Bowie,  administrator  rf.  b.n.c.t.a. 
61  Wm.  B.  Bowie,  deceased,  all  the  bunds, 
notes,  acoonnts,  and  evidences  of  debt 
which  the  said  Anne  H.  Bowie,  deceased, 
execatrlx  of  Wm.  B.  Bowie,  deceased,  may 
have  taken,  received,  or  bad  as  such  exec- 
utrix at  the  time  ol  her  death,  and  also  to 
pay  over  to  him  the  money  in  her  bands 
as  such  at  the  time  of  her  death,  on  or  l>e- 
fore  the  2l8t  day  of  April  next,— the  terms 
'bonds,  notes,  accounts,  and  evidences  of 
debt' to  embrace  as  well  the  original  as- 
vets  of  the  estate  of  Wm.  B.  Bowie,  de- 
ceased, as  bonds,  notes,  etc.,  talcen  by 
said  Anne  H.  Bowie,  executrix,  In  lieu  ot 
and  to  secure  such  original  assets;  and 
the  term  'money'  to  embrace  as  well 
any  money  existing  at  the  time  of  Wllllara 
B.  Buwie's  death  as  that  which  was  col- 
lected by  the  said  Anne  H.  Bowie,  execu- 
trix, from  the  original  assets  of  her  de- 
cedent's estate,  less  payments  made  by 
her  of  debts  and  legacies. "  From  this  or- 
der appeal  was  taken,  except  so  much 
thereof  as  directed  the  appellant  "  to  de- 
liver to  the  administrator  d.  b.  n.  C.  t.  u. 
of  Wm.  B.  Bowie,  deceased,  all  bonds, 
notes,  accounts,  and  evidences  of  debt 
Wbich  remained  in  the  bands  of  bis  de 
cedent  at  the  time  of  her  death, and  which 
were  a  part  ot  the  original  estate  of  Wm. 
B.  Bowie." 

In  the  language  of  the  court  In  Gardner 
V.  Simmes,  1  Gill,  429,  "  the  orphans'  court 
seems  to  have  totally  mistaken  the  whole 
scope  and  purpose  of  the  acts  ot  assembly 
In  regard  to  their  authority  in  this  re- 
spect. "  Section  72  of  arti«le  93  of  the  Code, 
referred  to  by  them  in  their  order,  does 
give  them  authority  to  act  in  the  prem- 
ises; but,  construed  with  reference  to  oth- 
er provisions  of  the  Code  and  in  accord- 
ance with  the  decisions  of  this  court  upon 
the  subject,  it  is  clear  that  they  have  mis- 
conceived and  transcended  their  duty  in 
this  case.  The  act  ot  1820,  c.  174,  ( which 
amended  the  act  of  1798,  which  first  gave 
the  authority,)  In  its  third  section  uses 
the  word  "authorized, "and  bytheCodeof 
1860  this  was  changed  into  the  word 
"shall;"  but  this  court,  in  dealing  with 
the  section  as  found  in  the  Code  of  1860,  in 
Donaldson's  Ex'rs  v.  Raborg's  Adm'rs,  26 
Md.  324,  said  that  section  72  of  article  93 
ot  the  Code  contained  the  same  provisions 
as  section  3  ot  Acts  ot  1820,  c.  174,  and 
must  receive  the  same  construction  as  the 
act  of  1820.  That  act  has  frequently  been 
the  subject  ol  consideration  and  construc- 
tion. In  West  v.Chappeil,  5  GUI,  230,  Chief 
Judge  Arcbbr.  speaking  for  the  court, 
said  that  "the  act.  In  authorizing  the  or- 
phans' court  to  pass  an  order  for  the  de- 
livery over  to  the  administrator  de  boola 
non  of  the  property  therein  described,  Im- 
pliedly clothed  that  court  with  authority, 
as  preliminary  to  such  order,  to  inquire 
into  the  fact  whether  the  property  was 
administered  or  unadmlnlstered."  He 
adds  that  the  act  is  "founded  on  the  idea 
that  the  property  may  be  unadmlnlstered 
property,  but  does  not  treat  it  absolutely 
as  such."  Any  other  interpretation  than 
this,  Judge  Arcbrr  proceeds  to  say,  would 
"in  many  cases  work  the  greatest  injus- 


tice;" for  although  he  might,  in  fact,  have 
closed  his  accounts  and  distributed  the  as- 
sets, his  estate  might  be  made  to  surren- 
der all  evidences  of  debt,  taken  by  him  In 
the  course  of  his  administration,  which  at 
his  death  might  have  been  on  hand.  "A 
construction  which  might  lead  to  such  re- 
sults,"  the  court  said,  "could  not  be  sanc- 
tioned." As  was  said  by  this  court  In 
Stewart  V.  Insurance  Co.,  53  Md.  571,  "to  the 
administrator  de  bonis  non  is  committed 
only  the  administration  ot  the  goods, 
chattels,  and  credits  of  the  deceased  which 
remain  in  specie,  and  have  not  already 
been  administered.*'  To  ascertain  what 
bus  been  administered,  when  the  adminis- 
trator or  executor  has  died  without  pass- 
ing an  account  and  closing  the  estate,  sec- 
tion 11  of  article  93  ot  the  Code  provides  a 
method.  It  provides  as  follows:  "The 
administrator  of  a  deceased  adraiuls- 
trator,  who  shall  die  before  an  account 
of  his  administration  bath  been  rendered, 
shall  render  an  accodnt  showing  the 
amount  ot  assets  received  and  the  pay- 
ments made  by  his  decedent;  and  tbe  ac- 
count shall,  if  found  correct,  be  admitted 
to  record  as  other  administration  ac- 
counts." What  the  executor,  passing  an 
account  under  this  section,  may  do,  has 
been  explicitly  settled  by  this  court.  In 
Donaldson's  Ex'rs  v.  Haborg's  Adm'rs, 
28  Md.  55,  the  court,  by  Judge  Miller, 
says:  "The  executor  is  in  the  same  position 
as  the  deceased  executor  would  be  If  liv- 
ing, and  offering  to  pass  an  additional  cm:- 
count;  and  it  is  tbe  practice,  in  stating  a 
subsequent  account,  to  claim  and  have  al- 
lowed payments  not  credited  in  the  pre- 
vious one,  though  made  prior  to  its  pas- 
sage." In  that  case  the  payments  claimed 
to  be  allowed  had  been  made  to  distribu- 
tees, and  the  court  said:  "There  is  the 
stronger  reason  fur  their  allowance,  be- 
cause there  isnotlilngin  our  testamentary 
system  expressly  directing  a  distribution 
account  in  all  cases  to  be  stated,  or  dis- 
tribution to  be  made.  In  the  orphans' 
court,  or  under  its  directions."  Distribu- 
tion by  an  executor  or  administrator  is 
bis  act,  and  is  in  pais.  This  has  frequent- 
ly been  decided  in  this  state.  If  he  cannot 
satisfy  the  parties,  he  may  give  notice, 
and  in  voke  the  court's  aid,  and  protect  him- 
self through  the  court,  and  makelt  a  matter 
ot  record.  This  is  stated  in  the  case  from 
which  we  last  quoted.  What  shall  be 
regarded  as  administered,  and  what  not, 
this  court,  in  Stewart  v.  Insurance  Co., 
(already  quoted  from,)  has  clearly  stated. 
Speaking  ot  the  administrator  de  bonis 
con,  the  court  says:  "Our  statute  limits 
bis  authority  to  the  administration  of 
Such  assets  as  have  not  been  converted  In- 
to money,  and  not  di8tribut«d  and  deliv- 
ered, or  retained,  by  the  executor  or  tbe 
former  administrator,  under  the  direction 
ot  the  orphans'  court.  In  view  ot  this 
law,  and  the  source  from  which  it  was 
borrowed,  money  received  by  the  admin- 
istrator and  mingled  with  bis  own,  or 
other  assets  sold,  wasted,  or  misapplied, 
or  converted  to  his  own  use,  are  regarded, 
so  far  as  the  rights  and  power  of  the  ad- 
ministrator de  bonis  non  are  concerned, 
as  already  administered ;  and  hence  he  ac- 
quires no  title  to  such  assets,  and  has  no 
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authority  to  bring  an  action  against  any 
one  for  their  recovery. " 

Looking  to  the  special  facta  of  this  case, 
and  applying  the  rules  to  which  we  have 
adverted,  we  have  no  difficulty  in  deciding 
what  the  orphans'  court  ought  to  have 
done.  Mrs.  Bowie  was  the  executrix  of 
her  husband's  will.  She  accepted  the 
trust,  and  the  title  to  the  estate  to  be  ad- 
ministered vested  in  her.  The  testator 
gave  fS.OOO  to  a  daughter,  and  the  residue 
of  the  estate  he  gave  Co  his  wile.  She  did 
not  renounce  the  will,  but  accepted  the 
office,  and  qualified  as  executrix;  thus 
eivlng  an  unqualified  assent  to  the  pro- 
visions of  the  will.  She  paid  the  debts 
which  the  testator  owed,  and  discharged 
the  legacy.  She  collected  some  of  the 
debts  due  the  testator,  and  some  of  the 
money  thus  collected  she  loaned  out,  and 
took  obligations  or  evidences  of  debt  to 
herself  for  the  same.  For  some  of  the 
mortgages  due  the  testator  she  took  deeds 
to  herself  for  the  mortgaged  property; 
thus  discharging  the  mortgaged  property 
and  the  mortgages,  and  getting  absolute  ti- 
tle in  herself  to  the  property  which  had  been 
mortgaged  to  her  husband.  In  all  this 
she  gave  unmistakable  evidence  that  she 
was  dealing  with  the  estate  as  her  own, 
and  thought  it  was  her  own.  Wherever 
8be  took  title  to  herself  for  mortgaged 
property,  the  mortgage  was  discharged ; 
and,  being  real  estate,  there  no  longer  re- 
mained any  possible  way  of  treating  that 
as  still  a  part  of  the  personal  estate  of  the 
testator.  If  there  were  creditors  of  the 
estate  who  could  not  be  satisfied  in  any 
other  way,  a  court  of  equity,  on  applica- 
tion tu  it,  might  hold  her  a  trustee  for  the 
benefit  of  the  creditors,  and  pay  them  by 
a  sale  of  the  property ;  but  in  no  case 
would  the  administrator  de  bonis  nun  ac- 
quire any  control  of  the  property.  There 
are  no  creditors  In  this  case  to  complain. 
If  there  be  any  who  are  unpaid,  their 
claims.  In  the  aggregate,  are  so  inconsid- 
erable, in  comparison  with  the  amount  of 
the  estate  which  will  pass  Into  the  hands 
of  the  administrator  de  bpola  non,  that 
there  is  no  need  to  consider  them  or  their 
rights  in  deciding  tbequestions  presented. 
In  all  her  dealings  with  the  estate,  it  is  ap- 
parent that  she  regarded  the  residue  of  it 
as  her  own,  and  dealt  with  it  accordingly. 
As  to  some  of  it,  she  had  not  done  what 
was  necessary  to  complete  her  title;  and 
that  will  have  to  go  into  the  hands  of  the 
administrator  de  bonis  non,  only,  how- 
ever, to  come  back  to  her  estate  by  distri- 
bution, under  the  wlU  of  her  husband, 
after  such  allowance  for  fees  and  cummis- 
alons,  and  any  debts  actually  remaining 
unpaid,  and  paid  by  the  administrator  de 
bonis  non.  As  to  what  she  had  collected, 
and  reduced  into  possession,  and  exer- 
cised rights  of  property  over,  that  ought 
to  be  treated  as  retained  by  her  as  her 
OTrn  under  the  will,  and  as  a  part  pay- 
ment of  the  residue  going  to  her  by  the 
will.  If  the  whole  estate  had  been  con- 
verted Into  money,  and  the  time  for  pass- 
ing an  account  being  passed,  according  to 
tbe  ruling  in  Gardner  v.  Simmes,  1  GUI, 
428.  and  Lark  v.  Linstead,  2  Md.  427,  tbe 
law  would  assume,  as  to  legacies  given 
tbe   executor,  that  the  executor  held  as 


legatee  then,  and  not  as  executor.  This 
Is  tbe  legal  presumption ;  for,  not  being 
bound  to  make  a  record  of  distribution, 
it  being  an  act  In  pats,  the  presumption  Is 
made  that  the  executor  has  retained  as 
legatee,  as  he  has  a  right  to  do.  Had 
Mrs.  Bowie  passed  an  account,  the  whole 
estate  would  have  been  credited  to  her  to 
balance  her  account,  as  going  to  her  as 
legatee.  This  would  have  been  operative 
as  well  to  the  bonds  and  notes  remaining 
uncollected  as  on  that  part  of  tbe  estate 
which  had  been  collected.  But  she  did 
not  pass  her  account,  and  her  executor,  in 
passing  her  account  for  her,  and  standing 
in  her  stead,  certainly  was  entitled,  under 
the  circumstances,  to  treat  ail  the  collec- 
tions and  investments  by  her  as  payments 
to  herself  as  legatee.  Her  conduct  in  re- 
spect to  the  estate  is  aided  by  the  pre- 
sumption to  which  we  have  already  al- 
luded, and  we  think  the  statement  of  tbe 
account  by  the  appellant  is  on  tbe  proper 
theory,  and,  it  the  orphans'  court  shall 
find  that  account  truthful  In  fact,  it  ought 
to  be  approved,  and  their  order  should 
only  direct  the  bonds,  notes,  and  evidences 
of  debt  which  had  not  been  collected,  and 
not  put  in  her  name,  to  be  passed  over  to 
the  administrator  d.  b.  n.  whenever  she 
bad  changed  the  form  of  the  debt.  No 
matter  if  she  bad  added  the  word  "exec- 
utrix "to  her  name,  we  do  not  think  In  her 
case  the  order  should  include  such  debts, 
but  should  only  be  confined  to  those  re- 
maining as  when  she  took  them  as  exec- 
utrix. Acting  for  her,  and  on  her  behalf, 
under  tbe  eleventh  section  of  article  93, 
^e  think  that  the  appellant  did  nothing 
more  than  was  allowed  in  Baborg's  Case, 
28Md..55.  He  only  did  what  she  might 
have  done  had  she  been  passing  the  ac- 
count, and  nothing  more;  and  that  is 
what  the  law  designed  him  to  do  under 
the  eleventh  section  of  article  93.  It 
would  certainly  be  wrong  to  subject  the 
estate  to  diminution  for  fees  and  uoramis- 
slons  for  doing  a  needless  thing;  for  it  all 
would  have  to  come  back  to  the  appel- 
lant by  distribution,  ai)d  then  be  subject- 
ed to  his  commissions  for  administering 
and  distributing  under  Mrs.  Bowie's  will. 
It  needed  no  such  action  to  perfect  appel- 
lant's title  to  what  Mrs.  Bowie  had  ad- 
ministered. It  follows,  from  all  we  have 
said,  that  we  think  that  tbe  orphans' 
court  not  only  acted  prematurely  in  not 
first  passing  upon  the  correctness  of  the 
appellant's  account,  tendered  under  the 
eleventh  section  of  article  93,  but  that  it 
also  erroneously  directed  the  surrender  to 
the  appellee,  as  administrator  d.  b.  d.  c. 
t.  a.  of  William  B.  Bowie,  of  that  part  of 
the  estate  which  Mrs.  Bowie  had  collected 
and  administered.  The  order  appealed 
from  must  therefore  be  reversed,  and  tbe 
cause  will  be  remanded  to  the  orphans' 
court,  to  the  end  that  it  may  pass  upon 
the  correctness  of  the  appellant's  account 
In  the  light  of  what  we  have  said  about 
it,  viz.,  that,  if  accurately  stated,  the 
principle  on  which  it  proceeds  is  right; 
and,  when  that  is  done,  to  pass  an  order 
directing  the  appellant  to  turn  over  to  the 
appellee  such  parts  of  the  estate  of  Will- 
iam B.  Bowie  as  remain  unchanged,  as 
part  of  the  original  estate  of  William  B. 
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Bowie,  wblcb  came  to  the  handB  of  his  ex- 
ecutrix. Order  reversed,  with  costs,  and 
cause  remanded. 


(74  Ud.  458) 

HOLLTDAT  V. 


HOLLTDAT  et  aJ. 


(Court  0/  Appeals  o/  MaryUmA.   June  17, 1891. ) 

Wills— Codicils— CossTBUcTioN  —  Bubstitdtion 
OF  Leoioibs. 
A  testatrix  bequeathed  to  her  sister  the 
Interest  for  life  on  ti,000,  to  be  i>aid  oat  of  a 
certain  fund,  the  fund  at  her  sister's  death  to 
be  distributed  in  various  amounts  amoz^  oth- 
er legatees,  of  whom  R.  was  to  receive  tSOO. 
By  a  second,  codicil  this  tSOO  was  to  be  divided 
equally  between  R.  and  his  sister.  A  third 
codicil  reijeated  the  second,  and  provided  that, 
instead  of  the  "sum  of  $4,000  given  to  my  sister 
by  my  will,  I  hereby  give  to  her  13,000  at  my 
death."  If  the  (4,000  and  legacies  and  costs 
were  paid,  there  would  be  no  residuary  estate 
out  of  which  to  pay  the  18,000.  Held,  that  the 
intention  of  the  testatrix  was  to  bequeath  the 
IS, 000  tp  her  sister  for  life  instead  of  absolutelv; 
and  that  the  $1,000  surplus,  thus  arising,  should 
be  forthwith  distributed  pro  rata  among  the  leg- 
atees named  in-  the  will,  except  that  &.  and  his 
sister  should  receive  $350  each. 

Appeal  from  circuit  court,  Talbot  coun- 
ty, in  equity. 

Argued  before  Alvey,  C.  J.,  and  Robin- 
son, Ibving,  McSherry,  Fowler,  and 
BBItK^OE,  JJ. 

S.  Teackle  WhIUs  and  Henry  C.  Kennard, 
tor  appellant.  James  A.  Pearce,  lor  ap- 
pellees. 

Bkiscoe,  J.  The  appeal  in  this  case  is  tor 
the  purpose  of  obtaining  a  construction 
of  the  will  of  Henrietta  M.  Hollyday,  de- 
ceased, and  ot  certain  codicils  thereto.  The 
will  was  executed  on  the  30th  day  of  May, 
1887.  The  first  and  second  codlcllo  were 
executed  on  the  14th  day  ol  April,  1890,  and 
the  third  codicil  on  the  20th  of  the  same 
montb.  The  first  clause  of  the  will  con- 
tains the  following  bequest:  "It  Is  my 
will  that  the  interest  or  income  arising 
from  the  sum  ot  four  thousand  dollars  of 
the  funds  of  money  now  in  the  bands  ot 
Mrs.  Richard  C.  Hollyday,  living  at  Rat 
clitfe,  Talbot  county,  In  the  state  afore- 
said, belonging  to  me,  and  tor  which 
funds  and  the  interest  thereon  I  hold  the 
obligations  of  Richard  C.  Hollyday,  de- 
ceased, her  husband,  shall  be  paid  over  to 
my  sister  Rebecca  H.  Hollyday,  so  long  us 
site  shall  live,  and  at  her  death  the  said 
sum  of  tour  thousand  dollars  shall  be  di- 
vided and  disposed  of  as  follows,  to- wit: 
Two  thousand  thereof  I  then  give  to  my 
nephew  Richard  C.  Hollyday,  the  son  ot 
my  brotber Richard  C.  Hollyday, deceased; 
one  thousand  dollars  to  my  nephew  Clar- 
ence Hollyday;  five  hundred  dollars  to  my 
nephew  Richarrl  Hollyday,  of  Readburne; 
two  hundred  dollars  to  Mrs.  Richard  C. 
Hollyday,  of  Ratcllffe;  two  hundred  dol- 
lars to  my  niece  Meta  Hollyday ;  fifty  dol- 
lars to  my  niece  Nanny  Tllghman;  and  a 
like  sum  of  fifty  dollars  to  her  son  Walter 
B.  Tllghman. "  By  the  second  codicil  to  her 
will,  she  revokes  the  clause  in  her  will  leav- 
ing f  500  to  her  nephew  Richard  Hollyday 
of  Beadburue,  and  directs  this  f500  divided 
equally  between  said  Richard  Hollyday 
and  her  niece  A.  Maiia  Hollyday ;  and  the 
third  codicil,  so  tar  as  It  bears  upon  this 


case,  is  in  these  words:  "Whereas,  by  my 
last  will  and  testament,  duly  executed  and 
witnessed,  I  have  given  to  my  sititer  Re- 
becca Hollyday  four  thousand  dollars,  I 
do  hereby  revoke  the  i^aid  legacy,  and,  in- 
stead of  four  thousand  dollars,  I  hereby 
give  to  my  said  sister,  at  my  death,  three 
thousand  dollars.  I  do  hereby  revoke  the 
five  hundred  dollars  by  my  said  will  to  my 
nephew  Richard  Hollyday,  and  do  hereby 
give  to  my  said  nephew  and  to  his  sister 
Maria  Hollyday  the  said  five  hundred  dol- 
lars, to  my  said  nephew  and  his  sister 
Maria  Hollyday,  to  be  equally  divided  be- 
tween them,"  etc. 

The  principal  question,  then,  to  be  con- 
sidered by  this  court  Is  how  tar  the  first 
clause  of  the  will  is  revoked  or  altered  by 
the  third  codicil.  The  questions  to  be  de- 
cided having  been  submitted  to  the  court 
below  in  the  form  of  a  special  case  stated, 
the  court  held  (1)  that  the  legacy  of  f  3,000 
bequeathed  to  Rebecca  H.  Hollyday  by 
the  third  codicil  to  the  will  is  an  absolute 
legacy;  (2)  that  said  legacy  ot  $3,U00  la  a 
general  legacy,  and  not  a  specific  legacy, 
and  that  it  Isnot  payableout  ot  the  |4,000 
mentioned  in  the  first  clause  of  the  will, 
but  Is  payable  only  out  of  the  general  per- 
sonal estate  of  the  testatrix.  But  to  this 
construction  of  the  will  we  cannot  assent. 
To  do  so  would  manifestly  defeat  the  in- 
tention ot  the  testatrix  In  the  testament- 
ary disposition  of  her  property.  It  Is  ad- 
mitted by  an  agreement  In  the  case  "  that 
after  deducting  the  specific  legacies  men- 
tioned in  the  will,  including  the  legacies, 
amounting  to  four  thousand  dollars,  to 
the  plalntiBs  after  the  death  ot  Rebecca 
H.  Hollyday,  and  the  costs  and  expenses  ot 
administration,  there  will  be  no  residuary 
estate  out  of  which  to  pay  the  three  thou- 
sand dollars  left  by  the  third  codicil  of  the 
will,  or,  if  any,  much  less  than  would  be 
sufficient  to  pay  said  legacy."  Now,  It  is 
a  well-established  rule  in  the  construction 
of  wills  that  they  must  be  so  construed  as 
to  give  effect  to  every  part  ot  them,  if 
possible,  and  the  whole  must  be  considered 
in  order  to  ascertain  the  testator's  Inten- 
tion ;  and  we  are  of  opinion  that  the  ob- 
ject and  Intention  of  the  testatrix  In  mak- 
ing the  third  codicil  to  her  will  was  simply 
to  substitute  an  income  on  $3,000  tor  lite 
In  the  place  of  the  Income  on  94,000  for  life 
bequeathed  by  the  first  clause  of  the  will 
to  her  Bister ;  and  it  is  equally  as  plain 
that  this  substituted  legacy  Is  payableout 
of  the  same  fund  as  the  legacy  given  by 
the  wfil.  To  hold  otherwise  would  defeat 
one  of  the  objects  of  ber  bounty,  and  leave 
her  sister  absolutely  unprovided  for  by  the 
will,  which  could  not  have  been  her  inten- 
tion when  said  codicil  was  made.  The 
second  codicil  revokes  the  legacy  of  fSOO  to 
her  nephew  Richard  Hollyday,  and  be- 
queaths it  to  be  equally  divided  between 
him  and  his  sister  Maria  Hollyday,  and 
with  this  exception  the  first  clause  ot  the 
will  remains  unaffected  by  the  codicil. 

The  only  other  question  presented  is  as 
to  the  disposition  ot  the  remaining  91,000; 
and  this,  we  think  is  Immediately  divisible 
pro  rata  among  those  entitled  to  the  es- 
tate under  the  first  clause  of  the  will,  other 
than  Richard  and  Maria  Hollyday,  who 
are  entitled  to  be  paid  f500oatof  the  91,000 
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to  be  distributed ;  and  npon  the  deoth  of 
Bebeeca  Uollyday  the  $3,000  is  to  be  di- 
vided among  them  In  like  mauner.  We 
shall  therefore  reverse  the  decree  appealed 
from,  and  remand thecauseso  thata  decree 
can  be  passed  In  accordance  with  these 
views.  The  costs  to  be  paid  out  of  the  es- 
tate In  the  hands  of  the  executor.  Decree 
reversed  and  cause  remanded. 


(74  114.  82«) 

SoDTBBRi.ANi>  V.  NoBRis,  Bsglstratlon  Of- 
ficer, et  ah 
(Cawrt  of  Appeals  of  Maryland.    Jiine  16, 1891. ) 
Bbsidbnoi  or  Votebb — How  Fbovsd — Coyainv- 

TIONAI.  liAW. 

1.  Const.  Hd.  art  1,  S  1;  provides  tliat  a 
voter  shall  be  a  citizen  of  the  United  States  of  the 
age  of  21  Tears  or  upwards,  a  resident  of  the 
state  for  1  year,  and  of  the  county  6  months, 
next  preceaing  the  election,  and  must  be  duly 
registered.  Acts  Md.  1890,  c.  678,  J  14,  provides 
that  all  persons  whose  names  were  npon  the  reg- 
istration list  at  the  date  of  its  passage,  but  who 
luid  previously  removed  from  the  state,  shall  be 
jnesumed  to  bave  therebv  intended  to  abandon 
their  legal  residence,  unless  within  80  days  after 
the  passage  of  the  act  the^  shall  go  in  person  be- 
iore  the  clerk  of  the  circuit  court,  and  make  and 
ac^owledge  an  afOdavit  that  thev  did  not  in- 
tend to  change  their  residence  therein,  on  or  be- 
fore 6  months  nert  preceding  the  Tuesday  after 
the  first  Mond^  of  November,  1890.  Held 
proper  for  the  olBcer  of  registration  to  strike  the 
name  of  a  voter  oft  the  list,  when  such  afSdavlt 
was  not  made,  although  he  left  the  state  before 
the  act  took  effect. 

2.  The  act  does  not  add  to  the  qualifications 
of  voters  as  prescribed  by  the  constitution,  but 
only  declares  by  what  evidence  those  qualifica- 
tions must  be  shown  to  exist,  which  is  within 
the  province  of  the  legislature. 

S.  One  who  left  the  state  before  the  act  took 
effect  cannot  prove  his  residence  by  the  rules  of 
evidenoe  in  force  at  that  time,  but  must  prove 
It  as  required  at  the  time  the  board  of  registra- 
tion meets  to  revise  the  registry  list. 

4.  One  In  the  employ  of  the  federal  govern- 
ment is  not  exempted  from  the  operation  of  the 
mies  of  evidence  prescribed  by  Acts  1890,  as  it 
applies  to  all  persons  who  depart  from  the  state, 
and  acquire  residence  elsewhere. 

Appeal  from  circuit  court,  Charles  coun- 
ty; John  B.  Brookb,  Judge. 

Argued  before  Altev,  C.  J.,  and  Bbyan, 
MiLLEB,  Briscoe,  and  McShbrrt,  JJ. 

A.  Posey  and  Frederick  Stone,  for  appel- 
lant. L.  A.  Wllmer,  R.  H.  Edelea,  J.  H. 
Mttebell,  John  P.  Poe,  and  F.  M,  Cox,  for 
appellees. 

McSbrrrt,  J.  George  E.  B.  Key  was 
bom  in  Charles  county,  and  resided  there 
continuously  until  the  summer  or  fall  of 
1889,  when,  having  been  employed  as  a 
laborer  In  the  navy-yard  at  Washington, 
he  removed  to  the  District  of  Columbia, 
and  shortly  thereafter  took  his  family  to 
reside  with  him  in  that  place.  He  rented 
a  bouse  In  Washington,  and  gave  up  the 
one  he  had  occupied  in  Charles  county. 
He  has  remained  in  the  employ  of  the 
United  States  government  nearly  ever 
since,  and  during  that  i>eriod  he  returned 
to  Charles  county  only  to  make  some  brief 
rislts.  When  be  left  the  county  his  name 
appeared  npon  the  registration  books  of 
tbe  first  election  district  as  a  qualified 
voter;  but  during  the  sitting  of  October, 
1^,  tbe  officer  of  registration  strnck  bid 


name  from  the  registry  lists,  and  thereup- 
on the  appellant,  alleging  that  he  (Sonth- 
erland)  felt  himself  aggrieved  by  this  ac- 
tion of  tbe  officer  of  registration,  took  an 
appeal  to  the  circuit  court  for  Charles 
county  for  the  purpose  of  having  Key's 
name  restored  to  the  lists.  The  petition 
was  dismissed,  and  from  that  ruling  of 
the  court  this  appeal  has  been  taken. 

The  qnaliflcationa  of  a  voter  in  this  state 
are  prescribed  by  the  first  section  of  arti- 
cle 1  of  the  constitution  of  Maryland. 
Those  qualifications  are  that  he  shall 
be  a  citizen  of  the  United  States  of  the 
age  of  21  years  or  upwards,  and  that 
be  shall  have  been  a  resident  of  tbe  state 
for  1  year,  and  of  the  legislative  district 
of  Baltimore  city,  or  of  the  county  in 
which  he  offers  to  vote,  for  6  months, next 
preceding  the  election  at  which  he  offers 
to  vote.  Before  be  can  exercise  his  right 
to  vote,he  must  be  duly  registered.  These 
qualifications,  fixed  by  the  organic  law, 
can  neither  bpenlargednorcnrtailed  by  the 
general  assembly;  but  there  Is  no  provis- 
ion of  the  constitution,  as  there  is  no  prin- 
ciple of  constitutional  law,  that  denies  to 
the  legislature  the  power  to  enact  rules  of 
evidence  by  vrhlch  the  facts  establishing 
tbe  right  to  vote  may  be  proved.  Tbe 
constitution  itself  merely  designates  tbe 
qualifications,  and  then  leaves  the  legisla- 
ture free  to  declare  by  what  evidence  those 
qualifications  must  be  shown  to  exist.  It 
is  perfectly  competent  for  the  legislature 
to  say  what  shall  and  what  shall  not  be 
admissible  evidence  to  prove  a  particular 
fact;  and  this  ft  has  repeatedly  done. 
Its  power  to  change  an  established  rule  of 
evidence  is  equally  undoubted;  and  the 
adoption  by  itself  of  a  new  rule,  whereby 
the  proof  of  a  fact  is  rendered  more  diffi- 
cult than  it  had  been  before,  invades,  on 
that  account,  no  vested  right  whatever. 
The  right  to  have  one's  controversies  de- 
termined by  existing  rules  of  evidence  Is 
not  a  vested  right.  These  rules, llkeotbers 
affecting  remedies,  must  at  all  times  be 
subject  to  modification  and  control  by  the 
legislature.  Oibbs  v.  Gale,  7  Md.  76;  Og- 
den  v.  Saunders,  12  Wheat.  849;  Webb  y. 
Den,  17  How.  576.  But  the  general  assem- 
bly has  no  power  to  establish  rules  which, 
under  pretense  of  regulating  the  presenta- 
tion of  evidence,  go  so  far  as  altogether  to 
preclude  a  party  from  exhibiting  his  rights. 
Cooley,  Const.  LIm.  453.  These  general 
principles  are  applicable  when  the  mat- 
ter to  be  proved  is  the  voter's^  qualifica- 
tion, and  the  forum  is  the  llmifed  one  of 
an  officer  of  registration,  no  less  than 
when  a  disputed  right  is  investigated  in 
a  Judicial  tribunal  possessing  original  Ju- 
risdiction. 

The  legal  residence  of  Key  Is  the  contro- 
verted question  in  tbe  ease  at  bar,  and 
was  tbe  question  before  the  officer  of  reg- 
istration. Now,  what  evidence  has  the 
general  assembly  declared  shall  alone  be 
competent,  both  before  the  officer  of  regris- 
tration,  and  In  the  courts  upon  appeal 
from  him,  to  prove  residence  In  cases 
where  the  voter  bad  left  the  state  before 
the  passage  of  the  act  of  1890,  c.  673? 
Prior  to  the  adoption  of  that  act  there 
was  no  rule  of  evidence  prescribed  by  the 
legislature  on  this  subject,  and  in  dealing 
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with  such  questions  resort  was  of  necessi- 
ty had  by  the  courts  to  general  princi- 
ples and  analogies.  By  section  14  of  the 
Acts  of  1890,  c.  573,  it  Is  provided,  In  sub- 
stance, that  all  persons  whose  names  were 
upon  the  registration  lists  at  the  date  of  the 
passageof  this  act,  but  who  had  previously 
removed  from  thn  state,  and  bad  taken 
up  a  domicile,  dwelling-place,  abode,  or 
habitation  beyond  the  limits  of  Maryland, 
shall  be  presumed  to  have  thereby  Intend- 
ed to  abandon  their  legal  residence  In  this 
state,  unless  within  30  dayd  after  the  pas- 
sage of  the  act  they  shall  go  in  person  be- 
fore the  clerls  of  the  circuit  court  for  the 
county  from  which  they  shall  have  so  re- 
moved, or  before  the  clerli  of  the  superior 
court  of  Baltimore  city.  If  their  removal 
shall  have  been  from  said  city,  and  make 
and  acknowledge  before  such  clerk  an 
affidavit  that  when  they  so  removed  they 
did  not  intend  to  change  their  legal  resi- 
denre  within  the  state,  but  that  they  In- 
tend to  return  to  this  state,  and  to  take  up 
their  actual  domicile  and  habitation  there- 
in, on  or  before  6  months  next  preceding 
the  Tuesday  after  the  first  Monday  of  No- 
vember, 1S90.  In  addition  tu  making  the 
oath,  these  persons  were  required  to  re- 
turn to  the  state  conformably  to  the  in- 
tention expressed  in  the  affidavit.  A  fail- 
ure t'j  make  tlie  oath,  and  to  observe  it, 
was  declared  to  be  a  conclusive  presump- 
tion of  an  abandonment  of  residence  in 
Maryland.  By  section  39b  it  Is  enacted 
that,  upon  appeal  from  an  officer  of  regis- 
tration, no  declarations,  statements,  or 
admissions  of  a  person  B(!eking  registra- 
tion shall  be  admissible  in  evidence  to 
prove  with  what  intention  he  came  to,  re- 
mained in,  or  departed  from  any  place  of 
abode.  Key  did  not  make  the  affidavit 
prescribed  by  the  statute,  nor  did  he  re- 
turn to  Charles  county  within  six  months 
next  before  the  election  held  In  November, 
1890.  Confessedly,  therefore,  he  has  not 
done  the  things  which  the  statute  required 
him  to  do  to  prove  his  right  to  vote. 

But  It  Is  insisted  that  he  Is  still  entitled 
to  vote,  because — First,  section  14,  to 
which  we  have  Just  referred.  Is  unconsti- 
tutional; and,  secondly,  hecfiase,  if  It  be 
not  unconstitutional,  it  has  no  application 
to  him  by  reason  of  his  being  in  the  em- 
ploy of  the  federal  government.  It  is  ar- 
gued that  the  section  is  unconstitutional 
In  consequence  of  Its  requiring  him  and 
others  similarly  situated  to  possess  quali- 
fications in  addition  to  and  beyond  those 
prescribed  by  the  constitution;  and,  fur- 
ther, beoause,  Key  baring  departed  from 
the  state  prior  to  the  passage  of  the  act, 
its  provisions  cannot  alter  or  change  bis 
right  to  vote,  or  to  register,  or  to  have 
his  name  remain  on  the  registration  lists, 
as  that  right  existed  and  was  recognized 
by  the  law  in  force  at  the  date  of  his  re- 
moval to  the  District  of  Columbia.  The 
section  in  question  does  not  purport  to, 
and  does  not  In  fact,  add  anything  to  the 
qualifications  of  age  and  residence  as  they 
are  fixed  in  the  constitution.  It  deals  nx- 
clusively  with  the  evidence  by  which  one 
of  those  qualifications— that  of  residence 
— shall  be  proved.  Just  as  it  might  have 
done  with  regard  to  the  proof  of  age. 
Whether  a  person  is  entitled  to  vote  in  a 


particular  place  where  he  is  not  actually 
domiciled  is  a  question  depending  to  some 
extent  upon  his  intention  to  make  that 
place  his  legal  residence;  and  the  act  of 
assembly,  while  superadding  no  qualifica- 
tions of  any  kind,  simply  makes  provision 
for  proving  in  a  definite  and  particular 
way  what  that  intention  is.  Before  the 
section  was  enacted,  a  mere  removal  by  a 
voter  from  the  state,  if  that  removal  was 
In  pursuance  of  a  fixed  Intention  to  re- 
turn, did  nut  deprive  him  of  his  right  to 
vote  in  Maryland.  Ringgold  v.  Barley,  5 
Md.  186.  This  is  the  law  to-day.  Before 
the  Acts  of  1890,  c.  573,  a  removal  from  the 
state,  accompanied  by  no  circumstances 
to  indicate  an  Intention  to  rettirn,  fur- 
nished some  evidence  of  an  intention  to 
acquire  a  new  residence  elsewhere,  upon 
the  principle  that  the  place  where  a  per- 
son lives  is  taken  to  be  his  domicile  until 
facts  adduced  establish  the  contrary.  An- 
derson V.  Watt,  138  U.  S.  694,  11  Sup.  Ct. 
Rep.  449;  Mitchell  v.  D.  S.,  21  Wall.  350. 
Since  that  act,  such  a  removal,  together 
with  the  acquisition  of  a  new  domicile,  is 
given  more  weight  as  evidence  of  an  inten- 
tion to  abandon  the  state,  its  probative 
force  is  strengthened.  It  now  raises  a 
presumption  that  the  removal  was  made 
with  an  intention  of  being  permanent, 
unless  the  person  who  has  so  moved  re- 
buts that  presumption  by  making,  wlthiu 
a  designated  time,  the  affidavit  prescribed 
by  the  statute,  and  by  subsequently  re- 
turning to  the  state.  The  section,  there- 
fore, merely  changes  the  old  rule  of  evi- 
dence, and  substitutes  a  new  and  uniform 
one  in  Its  stead.  It  adds  no  qualification, 
but  simply  provides  a  rule  of  evidence  tor 
the  proof  of  a  legal  residence;  and  this 
the  legislature  had  the  undoubted  right 
to  do,  notwithstanding  Key  bad  left  the 
state  before  the  statute  was  passed. 
When  he  left,  his  name  could  have  been 
stricken  from  the  registry  lists,  though 
the  Acta  of  1890  had  never  been  passed,  if 
his  removal  had  been  accompanied  by  cir- 
cumstances Indicating  a  purpose  or  inten- 
tion on  his  part  to  abandon  the  state. 
But  when  he  left,  with  the  rules  of  evi- 
dence thus  defined,  he  did  not  take  wltli 
him  a  vested  right  that  those  rules  should 
not  be  changed.  He  had  no  guaranty  un- 
der the  constitution  or  laws  that  the  leg- 
islature could  not,  if  in  its  wisdom  expedi- 
ent, give  to  that  removal  a  greater  value 
as  evidence  of  intention  than  It  formerly 
possessed,  provided  the  legislature  did  not 
thereby  altogether  preclude  him  from  exer- 
cising his  right  to  vote;  and  this,  it  la 
perfectly  apparent,  has  not  been  done. 
In  other  words,  his  right  to  vote  in  the 
election  of  1890  depended  on  his  right  to 
have  his  name  appear  on  the  registration 
lists  as  the  name  of  a  qualified  voter ;  his 
right  to  have  his  name  so  appear  at  that 
time  depended  on  his  being  then  a  resident 
of  the  state  and  of  Charles  county;  and 
the  mode  of  proving  that  residence  de- 
pended, not  on  the  rules  of  evidence  in 
force  when  be  left  the  state,  but  upon 
those  in  iorce  when  the  officer  of  registra- 
tion sat  in  October,  1890,  to  revise  the  reg- 
istry lists.  The  rules  of  evidence  In  force 
at  the  time  a  controverted  question  is  tu 
be  decided  or  determined,  and  pot  those 
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which  obtained  when  that  queHtlon  or 
controveray  arose,  are  the  rales  which 
mDBtgovern  and  eoDtrol  the  admissibility 
and  eRect  of  evidence  applicable  thereto. 
For  Instance,  a  statute  which  removed 
the  disquallflcatlon  ot  interest,  and  al- 
lowed parties  in  suits  to  testify,  may  law- 
fully apply  to  existing  causes  of  action. 
Rich  V.  Flanders,  39  N.  U.  304;  Southwick 
y.  Southwick,  49  N.  Y.  510.  So  may  a 
statute  which  modifies  the  common-law 
rules  excluding  parol  evidence  to  vary  the 
terms  of  a  written  contract.  Gibbs  v. 
Gale,  supra.  Indeed,  the  legislature  "  may 
prescribe  the  number  of  witnesses  which 
shall  be  necessary  to  establish  a  fact  in 
court,  and  may  again,  at  pleasure,  modify 
or  repeal  such  law,  and  so  they  may  pre- 
scribe what  shall  be  and  what  shall  not 
be  evidence  of  a  fact,  whether  it  be  in 
writing  or  oral ;  and  it  makes  no  differ- 
ence whether  it  be  in  reference  to  con- 
tracts existing  at  the  time  or  prospective- 
ly." Fales  V.  Wadsworth,  23  Me.  553. 
And  as  observed  in  Ogden  v.  Saunders, 
supra,  the  legislature  may  prescribe  the 
evidence  which  may  be  received,  and  de- 
clare the  eflect  of  that  evidence.  The  es- 
tablishment of  this  new  rule  of  evidence, 
consequently,  violated  no  vested  right  of 
Key  or  of  other  persons  siniilarly  situat- 
ed. The  requirement  that  the  afiSdavit 
shall  be  made  within  a  limited  time  is  not 
an  unreasonable  condition ;  certainly,  not 
so  unreasonable  as  to  render  the  statute 
lu  this  particular  either  oppressive  or  in- 
valid. 

There  Is  nothing  in  the  letter  or  the 
spirit  of  the  statute  to  justify  the  conclu- 
sion that  Its  terms  do  not  apply  to  em- 
ployesof  tbefederalgovemmunt.  Because 
an  individual  who  leaves  the  state,  and 
takes  up  a  domicile  elsewhere,  happens  to 
be  in  the  service  of  the  general  govem- 
inent,  he  is  not  exempted  from  the  opera- 
tion of  a  rule  of  evidence  which  upon  Its 
face  applies  to  ail  persons  who  depart 
from  the  state  and  acquire  a  residence  be- 
yond its  limits,  ^e  have  no  authority  to 
Import  into  the  statute  an  exception 
which  we  do  not  find  there;  to  write  into 
it  by  Judicial  construction,  a  qualification 
uf  its  meaning,  and  a  restriction  of  Its 
scope,  when  nothing  contained  in  the 
body  of  the  act  will  justify  it.  The  lan- 
guage Is  plain  and  unambiguous,  and  does 
not  admit  of  the  construction  contended 
for.  A  clause  exempting  o£3cera  of  the 
general  government  from  the  operation  of 
this  section  was  incorporated  in  the  bill 
before  the  senate  of  Maryland,  but  whs 
stricken  out  by  that  branch  of  the  legi«^ 
latore.  We  know  of  no  principle  which 
will  authorize  this  court  to  restore  it. 
'We  think  the  court  was  right  In  rejecting 
the  prayers  nf  the  appellant,  and  in  dis- 
missing his  petition,  and  its  Judgment  will 
therefore  be  affirmed. 

(74  Md.  3Sf)  


LiANCABTXR  v.  HERBERT,  Registration  Offi- 
cer, et  ah 
(fiouxt  of  Appeals  of  Ita/rylainA.    June  18, 1891.) 

RBSIDBKOB  of  VoTBRS — BtLI.  OV  EXOEFTIONS. 

1.  Acts  Ud.  1890,  o.  678,  S  14,  provides  that 
•11  p«rsons  whose  names  were  upon  the  registra- 
tion Ust  at  the  date  of  its  passage,  but  who  had 


previously  removed  from  the  state,  shall  be  pre- 
sumed to  have  thereby  intended  to  abandon  their 
legal  residence,  unless  within  90  days  after  the 
pitssage  of  the  act  they  shall  go  in  person  before 
the  olerk  of  the  bircuit  court,  and  make  and  ac- 
knowledge an  affidavit  tlut  they  did  not  intend 
to  change  their  resldeoce  therein,  on  or  before  6 
months  next  preceding  the  Taesday  after  the 
first  Ifonday  of  November,  1890.  In  addition  to 
making  the  oath,  the  person  must  return  to  the 
state  within  the  time  expressed.  Held,  that  one 
who  made  the  required  affidavit,  but  did  not 
take  up  his  residence  as  expressed  therein,  and 
who  had  lived  in  Washington  for  16  years,  and 
was  practicing  law  there,  was  not  a  legal  voter, 
although  he  owned  property  in  ttie  county,  and 
said  he  intended  to  return  there. 

2.  The  supreme  court  will  not  consider  gues- 
tlons  raised  by  a  bill  of  exceptions  which  was  not 
sealed  by  the  judge  who  signed  it 

Appeal  from  circuit  court,  Charles  coun- 
ty; JoBN  B.  BuooKE,  Judge. 

Argued  before  Alvey,  C.  J.,  and  Bryan, 
Mii.LBU,  Briscoe,  and  McSbbrry,  JJ. 

Chas.  C.  Lancaster,  for  appellant.  L.  S. 
Wilmer,  L.  A.  Wilson,  and  F. Stone,toT  ap- 
pellees. 

McSrerry,  J.  The  name  of  Charles  C. 
Lancaster,  Esq.,  was  stricken  from  the 
list  of  qualified  voters  of  election  district 
No.  5  of  Charles  county  In  October,  1890. 
Mr.  Lancaster  thereupon  appealed  to  the 
circuit  court  for  that  county,  and,  the  ac- 
tion of  the  officer  of  registration, having 
been  afilrmed,  the  case  has  been  brought 
into  this  court  for  final  review.  On  the 
5th  day  of  May,  1890,  Mr.  Lancaster  made 
the  affidavit  required  to  be  made,  under 
section  14,  c.  578,  Acts  1890,  by  registered 
voters  who  liad  left  the  state  prior  to  the 
passage  of  that  act.  He  attacks  the  cod- 
stitutionality  of  the  statute,  and  claims 
that  he  is.  In  spite  of  its  provisions,  still 
entitled  to  vote  la  Charles  county.  In 
Southerland's  Appeal,  22  A tl.  Rep.  137,  (de- 
cided at  the  present  term  of  this  court,) 
some  of  the  objections  relied  on  here  were 
considered  and  passed  upon,  and  need 
not  again  be  discussed.  In  that  case  the 
voter  failed  to  make  the  aflSdavIt  pre- 
scribed by  section  14,  c.  573,  Acts  1890,  and 
it  was  insisted  that  he  was,  notwith- 
standing that  failure,  entitled  to  vote; 
while  here  the  appellant  made  the  affida- 
vit, and  therefore  urges  (aside  from  the 
constitutional  questions  raised)  that  his 
name  should  not  have  been  stricken  from 
the  lists.  While  the  statute  has  declared 
that  the  failure  to  make  the  affidavit 
shall  be  conclusive  evidence  of  an  inten- 
tion to  abandon  a  residence  In  the  state, 
under  the  circumstances  mentioned  in  the 
section,  it  has  not  said  that  the  making 
of  the  affidavitsball  beconcluslveevidnnce 
of  a  contrary  intention.  In  other  words, 
the  making  of  the  affidavit  operates  to 
prevent  the  application  of  the  presump- 
tion raised  by  the  fourteenth  section, 
though  when  made  it  does  not  have,  of 
Itself,  the  effect  of  establishing  a  legal  res- 
idence in  Mai-yland,  if  the  facts  and  cir- 
cumstances surrounding  and  attending 
the  removal  and  domicile  abroad aresnffi- 
clent  to  show  that  the  affiant  has,  in  fact, 
surrendered  his  residence  in  this  state. 
When  the  affidavit  has  been  made,  the 
question  of  residence  is  still  open  for  in- 
vestigation; but  when  it  has  not  been 
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made,  that  question  Is  conclnslvely  settled. 
When  open,  Its  solution  must  depend  upon 
other  competent  and  admissible  evidence. 

What,  then,  are  the  facts?  Mr.  Lancas- 
ter was.  bom  In  Charles  county,  and  re- 
sided thpre  with  his  parents  until  be  ea- 
tered  Qeorgetown  Colleg:*)  to  complete  hla 
education.  After  eraduating  In  1874,  he 
went  to  Washington  city,  studied  law, 
entered  the  service  of  the  general  govera<- 
ment  In  the  treasury  department  and  in 
the  department  of  Justice,  subsequently 
resigned,  and  has  been  practicing  law  ever 
since  in  Washington,  where  he  has  resided 
continuously  with  his  wife  and  children  in 
a  rented  house  up  to  the  time  of  the  hear- 
ing in  tbecourt  below.  He  is  a  part  owner 
and  manager  of  an  estate  In  Charles 
county.  He  occasionally  went  to  the 
coun'^  on  business  connected  with  the 
management  of  that  estate.  For  16  years 
be  has  not  resided  in  Charles  county.  Dur- 
ing that  entire  period  of  time  his  actual 
domicile  has  been  in  the  District  of  Colum- 
bia. His  and  bis  family's  bome  has  been 
there,  and  there  he  has  practiced  bis  pro- 
fession. He  identified  himself  and  his  In- 
terests, tor  the  time  being  at  least,  with 
bis  new  place  of  abode.  All  this  be  did 
volnntarily  and  from  choice.  He  selected 
a  place  outside  of  the  limits  of  the  state 
for  his  bome,  and  tor  the  pursuit  of  his 
private  business.  If,  under  these  circum- 
stances, be  is  atlU  a  legal  resident  of 
Charles  county,  it  can  only  be  because  be 
has  now,  and  has  always  had  since  he  left 
It,  16  years  ago,  an  Intention  to  return, 
and  take  up  bis  abode  there  at  some  fut- 
ure time.  If  this  intention  was  and  is 
merely  a  floating  one,  he  Is  at  once  con- 
fronted with  this  difficulty:  that  bis 
abode  In  Washington  having  become  a 
place  of  fixed  present  domicile,  not  In  any 
way  the  result  of  a  temporary  absence  for 
a  nartlcnlar  purpose,  It  fs  sufHclent  to  es- 
tablish a  residence  there;  and  although 
there  may  be,  and  may  always  have  been, 
a  floating  Intention  to  return  to  Charles 
county  at  some  future  period,  still  that 
circumstance  will  not  defeat  the  newly-ac- 
quired residence,  or  the  rights  and  obliga- 
tions which  attach  to  it.  Ringgold  v. 
BarIey,6Md.l93;  Story,  Confl.  Laws,  §46; 
Shaeffer  v.  Gilbert,  ^Md.)  20  Atl.  Rep.  434. 
It,  on  the  other  hand,  the  intention  was 
a  fixed  one  to  return  at  a  definite  time, 
the  statute  prescribes  (in  cases  to  which 
It  is  applicable)  that  an  actual  return  tu 
the  state,  in  addition  to  making  the  affi- 
davit, shall  be  the  evidence  of  the  exist- 
ence of  such  an  intention;  and  Mr.  Lan- 
caster did  not  return  to  and  resume  his 
residence  in  Maryland.  Under  the  stat- 
ute, no  mere  intention,  however  strong, — 
and  at  best,  when  not  made  manifest  by 
exterior  acts  which  alone  give  It  palpable 
form,  it  is  but  a  revocable  mental  purpose, 
—can  of  Itself,  without  more,  make  a  non- 
resident a  resident  of  a  locality  dlftereat 
from  that  which  Is  his  actual  fixed  present 
domicile.  He  must  do  the  things  which  the 
statute  requires  to  be  done.  He  must 
make  the  affidavit,  and  he  must  actually 
return  to  Maryland. 

There  Is  nothing  whatever  in  the  record, 
apart  from  the  appellant's  own  declara- 
tions with  respect  to  bis  intentions,  to 


show  that  be  claims  a  legal  residence  In 
Charles  county;  and  these  declarations 
are  not  sufficient  or  competent,  under  the 
statute,  to  override  the  presumption  that 
his  actual  domicile  and  his  legal  residence 
are  In  one  and  the  same  place,— the  Dis- 
trict of  Columbia.  The  fact  that  he  owns 
an  Interest  in  an  estate  situated  in  Charles 
county  does  not  make  bim  a  resident  of 
that  county,  nor  does  It  tend  to  show 
that  be  has  an  Intention,  floating  or  fixed, 
to  return  there.  His  management  of  that 
property  gives  him  no  right  to  vote  in 
this  state  when  bis  domicile,  dwelUng- 

Elace,  abode,  or  habitation  is  beyond  the 
mits  of  Maryland. 

The  bill  of  exceptlonB  in  the  record  was 
not  sealed  by  the  Judge  who  signed  it,  and 
therefore  the  questions  intended  to  be 
raised  are  not,  in  fact,  before  us ;  but  we 
have  thought  it  better  to  decide  the  case 
upon  its  merits,  though  the  appeal  will 
have  to  be  dismissed  because  of  the  omis- 
sion of  the  seal.    Appeal  dismissed. 


(74  MU.  278} 

Wabinq  et  al.  v.  National  Mabimb  Bank 
OF  Baltikobb. 

OlLLBSPIB  T.  BAIU. 

(Court  qf  Appeal*  nf  Manilam&,  Jane  16,  istl.) 
PABTiraBSHiF  —  What  CoimmrraB  —  EvibnroB. 
The  fact  that  two  persona  composinx  a  part- 
nership transferred  their  business,  witn  (heir 
brands,  trade-marks,  and  good-wUI,  to  a  oorpo- 
ratioa,  and  became  offioer*  thereof,  and  managed 
its  business,  receiving  as  oompensation  a  propor- 
tion of  the  profits,  is  not  sniOcient  to  show  th* 
oontinued  eziatenoe  of  the  partnership  inter  eeMt 
as  against  the  nnlmpeaoned  testimonv  of  both 
that  there  had  been  no  partnership  relation  be- 
tween them  for  a  period  of  10  years,  and  that 
the  business  was  oondncted  by  them  lolely  as 
ofBcen  of  the  oorporatioa. 

Appeals  from  circuit  court,  Cecil  county. 

These  proceedings  In  involuntary  la- 
solvency  were  Instituted  by  the  National 
Marine  Bank  of  Baltimore  against  Thom- 
as Waring,  Wilson  Waring,  and  T.  B.  OU- 
lespie,  administrator  d.  b,  n.  c.  t.  a.  of  Ed- 
mnnd  Physick.  Judgment  tor  plamtitf  in 
each  case,  and  defendants  appeal. 

Argued  before  Alvbt,  C.  J.,and  Millbb, 
iKTi.sa,  Bbyan,  McShebbt,  and  Robinson, 
JJ. 

William  J  Jonea,  It.  Marsball  Bainea, 
and  Albert  Constable,  for  appellants.  R. 
C.  Tbackerjr,  P.  E.  Tome,  and  W.  H.  Daw- 
BOD,  for  appellee. 

Robinson,  J.  This  is  a  proceeding  In  la- 
voluntary  insolvency,  instituted  against 
the  appellants  as  partners  inter  seae;  and 
the  only  question  to  be  considered,  in  the 
view  we  take  of  the  case,  Is  whether  the 
tact  of  partnership  Is  made  out  by  the 
proof.  If  no  such  partnership  existed, 
then  this  proceeding  must  fail.  And  in  the 
determination  of  this  question  there  is, 
we  must  bear  in  mind,  a  well-recognised 
distinction  between  a  partnership  as  be- 
tween the  parties  themselves,  and  a  part- 
nership as  to  third  parties,  which  arises 
by  operation  of  law.  Person<i  by  tbelr 
conduct  and  course  of  dealing  may  be  held 
liable  as  partners  to  third  parties  dealing 
with  tbem,  even  though  there  was  In  tact 
no  agreement  of  partnership.    But  th* 
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qneBtlon  ol  partnership  inter  aeae  ia  one 
ot  intention,  and  it  may  be'  iaid  down  as 
a  jcuneral  rule  tbat  no  such  partnereliip 
can  exist  against  tbe  consent  and  inten- 
tion of  the  parties.  "  Tbe  fact  of  tbe  ex- 
istence or  non-existence  ot  a  partnership, 
as  between  tbe  parties  themselves,  mast 
be  gathered, "  says  tbe  court  in  Bull  v. 
Scbnbertb,  2  Md.  66,  "from  tbe  intention 
of  the  parties."  Kerr  v.  Potter,  6  GUI, 
423;  Heise  v.  Barth,  40  Md.  269;  Moil  wo 
V.  Court  ot  Wards,  L..  E.  4  P.  C.  425. 
Kow,  what  is  the  proof  in  this  case?  Pri- 
or to  January,  1880,  tbe  appellants  had 
been  engaged  in  tbe  manufacture  of  fer- 
tilizers, under  the  firm  name  of  "Thomas 
Waring  &  Brother."  About  tbat  time 
they  discontinoed  doing  business  as  part- 
ners, and  transferred  to  the  Waring  Man- 
ufacturing Company  or  Corporation, Char- 
tered under  the  laws  of  this  state,  their 
brands,  trade-marks,  and  good-will ;  and 
agreed  to  give  to  tbe  company  their  la- 
bor, skin,  and  knowledge  in  tbe  conduct 
and  management  ot  the  business  of  manu- 
facturing fertilizers.  In  cousidera.tion  of 
which  they  were  to  receive  a  proportion 
of  tbe  net  profits  of  the  business,  and  were 
to  bear  their  proportion  of  losses  sus- 
tained in  tbe  purchase  of  real  estate.  Aft- 
er tbe  execution  of  this  agreement,  Thom- 
as Waring,  one  of  the  members  ot  the  firm 
ot  Waring  &  Bro.,  became  the  president 
ot  the  company,  and .  Wilson  Waring,  tbe 
other  member,  became  tbe  vice-president, 
and,  as  such,  they  conducted  and  man- 
aged the  business  of  tbe  company.  It  is 
not  contended  there  was  a  partuerflhip  be- 
tween tbe  appellants  and  the  company, 
batlt  is  Insisted  that  the  transfer  by  them 
to  the  company  of  tbe  brands,  trade- 
marks, and  business  ot  the  old  firm,  and 
their  agreement  to  conduct  and  manage 
the  business  of  tbe  company, in  considera- 
tion of  which  they  were  to  receive  a  cer- 
tain proportion  ot  the  net  profits,  and 
tbe  further  fact  that  they  did  so  manage 
tbe  business  of  the  company,  are  facts  in 
themselves  sufficient  to  prove  a  partner- 
ship inter aese.  Now,  we  quite  agree  tbat 
these  facts,  considered  alone,  might  be 
sufficient  to  Justify  the  inference  of  a  part- 
nership as  between  the  parties;  but  when 
considered  in  connection  with  other  facts 
In  the  record  they  wholly  tall  to  prove  the 
partnership  alleged  by  the  petitioning 
creditors. 

Thomas  Waring  testifies  that  in  Janu- 
ary, 1880,  the  firm  ot  Waring  &  Bro.  dis- 
continued business,  and  transferred  their 
trade-marks  and  business  plant  to  the 
Waring  Manufacturing  Company;  that 
from  that  time  to  the  present— a  period  ot 
10  years— there  never  has  been  a  partner- 
ship transaction  between  himself  and  his 
brother,  and  tbat  whatever  was  done  by 
them,  or  either  of  them,  since  tbat  time, 
in  tbe  conduct  and  management  of  the 
business  of  the  company,  was  done  by 
tbem  in  their  respective  capacities  as  offi- 
cers ot  the  corporation ;  that,  in  signing 
and  indorsing  the  notes  ot  the  company, 
each  signed  for  himself,  and  neither  bad 
authority  to  bind  the  other;  and  not  on- 
ly was  there  no  partnership  existing  be- 
tween them,  but  tbat  no  attempt  was 
made  by   either   to   do   any   act   which 


conld  by  any  possibility  be  referred  to  a 
partnership  between  them.  So,  if  it  be 
conceded  that  the  business  was  managed 
by  the  appellants,  in  consideration  of 
which  they  received  a  proportion  of  the 
net  profits,  these  facts  cannot  be  said  to 
prove  a  partnership,  in  tbe  face  of  the 
positive  and  uncontradicted  testimony  ot 
the  parties  themselves.  One  thing  is  cer- 
tain, it  Thomas  Waring  is  to  be  believed, 
—and  he  is  unlmpeached,— then  we  are 
obliged  to  hold  there  was  no  partnership 
between  the  appellants  at  the  time  these 
proceedlDgs  were  instituted.  Now,  in 
Heise  v.  Barth,  40  Md.  259.  tbe  tacts  differ 
widely  from  tbe  tacts  in  this  case.  In  that 
case  the  parties  made  large  purchases, 
and  paid  bills  rendered  to  them.  In  the 
firm  name  of  Barth  &  Heise.  They  con- 
tracted in  their  own  names,  and  as  a  firm, 
says  tbe  court,  and  those  with  whom 
they  dealt  trusted  solely  to  their  respon- 
sibiiity.  In  this  case,  however,  although 
tbe  business  ot  the  company  was  man- 
aged by  the  appellants,  yet  it  was  man- 
aged by  them  as  officers  of  the  corpora- 
tion. They  did  not  bold  themselves  out  as 
doing  business  as  partners,  nor  did  per- 
sons deal  with  them  as  such.  They  nei- 
ther made  purchases  In  the  firm  name, 
nor  were  bll}s  rendered  to  them  and  paid 
by  them  in  the  name  of  the  firm.  They  in- 
dorsed, it  is  true,  the  notes  ot  the  compa- 
ny ;  but  they  indorsed  them  as  Individu- 
als, and  not  as  a  firm.  So,  after  a  full 
consideration  ot  all  tbe  testimony  in  this 
case,  we  are  of  opinion  that  petitioners 
have  failed  to  prove  a  partnership  as  be- 
tween tbe  appellants;  and,  this  being  so, 
it  Is  unnecessary  to  consider  whether  tbe 
several  mortgages  executed  by  the  appel- 
lants were  acts  of  insolvency,  within  the 
meaning  ot  our  insolvent  law.  Judgment 
and  order  reversed,  and  petition  dis- 
missed. 

'  •  CM  Md.  sei) 

O'BsniN  T.  Baltimosb  Belt  B.  Co. 
(Court  ofAppealg  of  Maryla/nd.    June  17, 1891.) 

HAnxoAH  Tracks  ok  Btbekt»— Rights  or  Abut- 
ting Owner— iN^jNcnoN. 

1.  Acts  Md.  1890,  c.  189,  {1,  authorizing  a  rail- 
road company  to  construct  tunnels  for  its  tracks 
In  the  city  of  Baltimore  under  regulations  to  be 
prescribed  by  the  oity  council  as  to  the  route, 
mode,  terms,  and  conditions  of  oonstraotioUi  «n- 
powers  the  city  to  provide  for  the  oonstmoUon 
of  tracks  in  the  streets  depressed  within  open 
outs. 

2.  The  depreciation  in  value  of  property 
caused  by  laying  railroad  tracks  in  tbe  street  on 
which  it  abuts,  which,  however,  do  not  interfere 
with  access  to  the  property,  is  not  a  taking  of 
private  property  for  public  use,  tor  which  com- 
pensation must  first  be  made,  as  required  by 
Const.  Md.  art  S,  |  40,  and  the  owner,  who  has 
no  interest  in  the  fee  of  the  street,  cannot  have 
an  injunction  to  restrain  the  laying  of  the  tracks, 
as  Code  Pub.  Gen.  Laws,  Md.  art  ^  i  169,  giving 
a  right  of  action  for  such  inlnry,  provides  an  ade- 
quate remedy  at  law.  Distuwulshing  Kew  York 
Bl.  R.  Co.  V.  Fifth  Nat  BankjTo  Saprct  Bep.  748. 

Bbtan,  J.,  dissenting. 

Appeal  from  circuit  court  ot  Baltimore 
city. 

Action  in  chancery  by  Patrick  O'Brien 
against  the  Baltimore  Belt  Railroad  Com- 
pany for  an  injunction  to  restrain  defend- 
ant from  laying  Its  tracks  in  a  street  op- 
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poslte  his  lots.  The  court  retneed  an  In- 
junction, and  dlBmisBed  the  bill.  Plaintiff 
appeals. 

Argued  before  Alvet,  C.  J.,  and  Robin- 
son, Bryan,  McSherrt,  Fowler,  and 
Br)soob,  JJ. 

Isldor  Raynor,  Tbo.  R.  Clendineu,  and 
G.  R.  WUlia,  for  appellant.  John  K.  Cow- 
en,  H.  L.  Bond,  Wni.  A.  Fisber,  and  W.  I. 
CrosB,  for  appellee. 

Alvey,  C.  J.  The  court  below  passed 
its  order  reinslng  the  Injunction  upon  con- 
sideration of  the  allegations  of  the  bill 
and  the  exhibits  filed  therewith,  without 
reference  to  the  answer  of  the  defendant, 
which  had  been  previously  filed.  The  an- 
swer was  properly  before  the  court,  and 
the  defendant  was  entitled  to  have  it  con- 
sidered. If  material.  In  determining  theques- 
tion  whether  the  injunction  should  issue. 
Lynn  v.  Iron  Co.,  34  Md.  624;  Adams,  Eq. 
358,  and  notes.  We  entirely  agree,  how- 
ever, with  the  learned  Judge  below,  that, 
without  regard  to  the  answer,  the  bill 
falls  to  present  a  case  tor  an  injunction. 

The  plaintlH  is  the  owner  of  a  lot  of 
ground,  with  improvements  thereon,  situ- 
ate on  the  east  side  of  Howard  street,  be- 
tween Camden  and  Lee  streets,  and  con- 
ducts there  the  business  of  a- livery  stable. 
Howard  street,  at  this  place,  is  82%  feet 
wide,  and  the  plaintiff  is  only  an  abutting 
proprietor  on  the  street,  with  no  estate  In 
the  bed  thereof,  but,  as  abutting  owner  of 
property  on  the  east  side  of  the  street,  he 
claims  to  be  entitled  to  the  full,  frne,  and 
unobstructed  use  of  the  entire  width  of 
the  street  as  one  of  the  public  highways 
of  the  city.  The  defendant  company  was 
incorporated  under  the  general  railroad 
incorporation  law  of  the  state  for  thepur- 
pose  of  constructing  and  operating  a  rall- 
rnad  through  parts  of  Baltimore  city 
and  parts  of  Baltimore  county,  and,  find- 
ing it  necessary  to  tunnel  a  part  of  the 
way  through  the  city,.the  company  ap- 
plied to  the  general  assembly  of  18^0  for 
authority  to  construct  such  tunnel,  and 
that  authority  was  given  by  the  acts  of 
.1890,  c.  139.  By  the  first  section  of  that 
act  it  is  provided  that  the  company  "shall 
be  authorized  to  construct  its  railroad,  or 
any  part  thereof,  in  such  tunnel,  under 
such  ordinance  or  ordinances  as  may  be 
paHsed  by  the  mayor  and  city  council  of 
Baltimore  relating  to  the  route  of  said 
railroad  through  the  city  of  Baltimore, 
and  the  mude,  terms,  and  conditions  of 
the  building  and  construction  of  said 
railroad  within  said  city."  Immediately 
after  the  passage  of  this  act  the  mayor 
and  city  council  of  Baltimore,  by  special 
ordinance,  designated  the  route  of  the 
road,  and  made  elaborate  provisions  in 
regard  to  the  mode,  terms,  and  condi- 
tions of  the  construction  of  the  road 
through  the  city.  By  the  first  section  of 
the  ordinance  is  defined  the  route  of  the 
road ;  and,  as  it  affects  Howard  street,  it 
is  provided  that  it  shall  run  from  acertain 
point  "in  a  northerly  direction  to  the 
western  side  of  Howard  street,  between 
Montgomery  and  Lee  streets;  thenoe 
along,  in,  and  occupying  the  western  route 
half  of  Howard  street,  parallel  with  the 
eastern  line  of  said  street,  and   distant 


therefrom  40.  feet,  measured  from  said 
eastern  building  line  to  the  eastern  limit 
of  said  railroad,  to  the  south  line  of  Cam- 
den street, — said  railroad,  from  where  it 
Intersects  the  west  line  of  Howard  street 
to  its  intersection  with  the  south  line  of 
Camden  street,  to  be  denressed  within  a 
wall  cut;  thence  along  and  under  How- 
ard street  by  a  tunnel  to  the  northerly 
side  of  Richmond  street;  thence,  etc.  And 
in  a  proviso  to  the  same  section  of  the  or- 
dinance it  is  required  "that  all  open  cuts  in 
any  street,  lane,  or  alley  in  the  city  au- 
thorized to  be  built  under  the  provisions  of 
this  ordinance  shall  be  protected  on  both 
sides  by  a  granite  coping  at  least  two  feet 
high,  with  neat  iron  rail  on  top. "  The 
plaintiff  charges  in  his  bill  that  the  defend- 
ant company  intends  to  proceed  forth  with 
In  the  construction  of  its  road-way,  and 
to  dig  up  the  west  half  of  the  bed  of  How- 
ard street  In  front  of  his  property  on  the 
east  Bide  of  that  street  to  a  depth  of  from 
10  to  24  feet  below  the  present  surface  of 
the  street;  that  said  plan  is  known  as  an 
"open  cut;"  and  that,  when  said  open 
cut  is  made,  Howard  street,  between  Lee 
and  Camden  streets,  will  be  forever  de- 
stroyed as  a  public  highway,  to  the  extent 
of  said  open  cut,  and  will  be  devoted,  to 
that  extent,  to  the  exclusive  use  of  the 
railroad  company.  The  plaintiff  denies 
the  authority  of  the  mayor  and  city  co"tan- 
cll  to  grant  to  the  railroad  company  any 
such  exclusive  right  to  the  use  of  the 
streets  of  the  city,  and  insists  that  such 
use  will  create  a  new  and  additional  servi- 
tude on  the  bed  of  the  street,  which  the 
mayor  and  council  have  no  right  to  im- 
pose; but,  even  if  such  new  and  addition- 
al servitude  be  rightfully  imposed,  it  is  In- 
sisted that  the  use  of  the  bed  of  the  street 
can  only  be  availed  of  by  the  railroad 
company  upon  paying  to  the  abutting 
lot-owners  just  compensation  forsuch  use. 
The  plaintiff  further  charges  that  no  con- 
demnation proceedings  have  been  taken, 
aud  none  are  contemplated;  nor  is  it  con- 
templated by  the  railroad  company  that 
any  compensation  whatevershall  be  made 
to  the  plaintiff  or  other  abutting  lot-own- 
ers who  will  be  affected  by  this  open  cut 
in  the  bed  of  the  street.  He  therefore 
charges  that  if  the  defendant  company  is 
allowed  to  proceed  in  the  manner  it  pro- 
poses, withoutfirst  making  justcompensa- 
tion,  it  will  be  in  violation  oi  section  40  of 
the  third  article  of  the  constitution  of  this 
state,  and  also  In  violation  of  the  four 
teenth  amendment  of  the  constitution  of 
the  United  States;  and  he  tlierefore  prays 
that  the  defendant  may  be  enjoined  In  the 
Use  of  the  street  until  just  compensation 
is  made  for  what  he  alleges  will  be  a  seri- 
ous injury  to  his  property.  It  is  not 
charged  or  in  any  way  claimed  that  the 
plaintiff  will  be  deprived  of  or  seriously 
hindered  In  the  right  of  access  to  his  prop- 
erty from  the  street  by  the  making  of  the 
cut;  nor  is  it  alleged  or  shown  that  the 
foundations  of  the  plaintiff's  buildings, 
abuttlngon  the  street,  will  be  In  any  man- 
ner undermined  or  impaired  by  the  cut 
proposed  to  be  made  in  the  street.  The 
street,  after  the  cut  is  made,  will  still  tts 
main,  in  front  of  the  plaintiff's  property 
on  the  east  side  of  the  cut,  about  41  feet 
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wide.  There  Is  no  question,  therefore,  pre- 
sented here  aa  to  the  right  ot  the  plaintlS 
to  Gompeneation  for  obRtructinx  access 
to  bla  property  from  the  street;  nor  is 
therv  any  pretense  that  there  will  be  any 
physical  invasion  of  his  private  property 
abutting  on  the  street.  The  foundation  of 
ibe  right  to  relief  asserted  by  the  plaintiff 
B  the  fact  that  he  is  an  abutting  owner  of 
property  on  the  street,  and  the  making 
of  the  open  cut  will  deprive  him  of  the 
use  of  that  part  ol  the  street  as  at  pres- 
ent enjoyed  by  him. 

1.  The  first  contention  urged  on  behalf  of 
the  plaintiff  is  that  the  acts  of  the  gen- 
eral assembly  of  1890,  c.  189,  In  conferring 
special  authority  npon  the  defendant  com- 
pany to  construct  its  raillroad  in  a  tunnel 
nrithln  the  limits  uf  the  city  did  not  confer 
authority  to  construct  any  part  ot  such 
road  by  way  of  open  cuts  in  the  streets ; 
and  that  the  mayor  and  city  council  ex- 
ceeded their  authority  in  attempting  to 
confer  power  upon  the  company,  by  ordi- 
nance, to  construct  any  part  of  its  road 
in  the  streets  of  the  city  by  way  of  open 
cuts.  But,  if  we  recur  to  the  terms  of  the 
grant  of  power  by  the  leg^ielature  to  the 
mayor  and  city  conncil,  it  will  at  once 
appear  that  the  power  granted  was  am- 
ple to  justify  the  ordinance  that  was 
passed.  The  mayor  and  city  council  were 
authorized  to  designate  by  ordinance  the 
route  of  the  road,  and  also  to  prescribe 
the  mode,  terms,  and  conditions  of  its 
construction.  The  right  to  prescribe  the 
mode  and  conditions  of  its  construction 
certainly  embraced  the  power  to  author- 
ize, by  ordinance,  the  making  of  any  part 
of  the  road  by  open  cuts,  if  found  to  be 
proper  and  necessary  in  the  construction 
of  the  road  on  the  routedesignated.  But, 
apart  from  the  special  terms  of  the  stat- 
ute, the  company  was  authorized  to  con- 
struct such  part  of  its  road  in  a  tunnel  as 
should  be  found  necessary;  and  the  grant 
of  that  power  carried  with  It,  by  reason- 
able implication,  all  that  is  necessary  and 
proper  for  the  exercise  of  the  power. 
Properly  graded  approaches  are  indispen- 
sable to  the  use  of  a  tunnel  as  part  of  a 
railroad,  and  therefore  the  power  to  make 
such  approaches  must  exist.  In  Trans- 
portation Co.  V.  City  of  Chicago,  99  C.  S. 
640,  the  supreme  court  of  the  United  States 
said  that  the  grant  of  power  by  the  legis- 
lature to  build  a  bridge  orconstruct  a  tun- 
nel carried  with  It,  of  course,  all  that  was 
necessary  for  the  exercise  of  the  power. 
And  in  the  case  of  Dodge  v.  Commlssion- 
ers.S  Mete.  (Mass.)  S80, Chief  Justice  Shaw 
laid  down  the  principle  as  being  unques- 
tionable that  "an  authority  to  construct 
any  public  work  carries  with  It  an  au- 
thority to  use  the  appropriate  means. 
An  authority  to  make  a  railroad  is  an  au- 
thority to  reduce  the  line  of  the  road  to 
a  level,  and  for  that  purpose  to  make 
cats,  as  well  through  ledges  of  rock  as 
through  banks  of  earth."  It  la  plain, 
therefore,  that  there  Is  no  foundation  for 
this  first  contention  of  the  plaintiff. 

2.  The  next  question,  and  that  which  Is 
the  principal  question  of  the  case,  is  wheth- 
er th? plaintiff,  being  only  an  abutting  own- 
ear  on  the  east  side  of  Howard  street,  with 
no  freehold  or  leasehold  estate  In  the  bed 


of  the  street,  has  such  an  interest  therein, 
by  reason  of  his  abutting  proprietorship, 
as  to  entitle  him  to  be  compensated  there- 
for by  the  railroad  company  before  using 
the  street;  such  compensation  to  be  ascer- 
tained and  rendered  in  the  manner  and  ac- 
cording to  the  provision  of  the  fortieth 
section  of  the  third  article  of  the  constitu- 
tion ot  this  state;  or,  to  state  the  ques- 
tion In  a  more  concise  form,  whether  the 
use  of  the  street  by  the  railroad  company 
in  the  manner  proposed,  and  under  the 
conditions  stated,  would  be  such  taking 
of  the  private  property  of  the  plaintiff  as 
is  forbidden  by  the  constitution  of  this 
state,  except  upon  payment  of  just  com- 
pensation first  being  made.  The  constitu- 
tion of  this  state  (section  40,  art.  3)  de- 
clares that  the  legislature  shall  enact  no 
law  authorizing  private  property  to  be 
taken  for  public  use  without  just  compen- 
sation, to  be  agreed  upon  by  the  parties 
or  awarded  by  a  jury,  being  first  paid  or 
tendered  to  the  party  eutltled  to  such 
compensation.  As  will  be  observed,  this 
constitutlonaj  provislou  does  not  profess 
to  declare  what  rights  shall  be  regarded 
as  property ;  but  the  thing  of  which  the 
party  is  deprlved'raust  be  private  proper- 
ty, and  it  must  be  taken  for  a  public  use. 
Nor  does  the  constitution  declare  what 
shall  constitute  a  taking,  within  the  mean- 
ing of  the  Inhibition.  These  are  questions 
ot  definition  left  to  be  fixed  by  a  just  con- 
struction of  the  terms  employed.  There 
would  seem  to  be  no  question  of  the  right 
and  power  of  the  legislature  of  the  state, 
through  the  agency  of  the  municipal  gov- 
ernment, to  change  and  alter  the  grades 
of  existing  streets  from  time 'to  time,  and 
as  often  as  may  be  deemed  proper,  with- 
out liability  being  incurred  by  the  agents 
doing  the  work,  to  the  abuttine;  owners 
of  property,  for  the  mere  consequential 
damages  that  may  be  suffered  by  reason 
of  the  changed  condition  of  the  streets. 
In  many  cases  the  damage  suffered  from 
such  changes  In  the  grades  of  streets  is 
very  serious,  and  may  even  considerably 
affect  the  value  of  property;  but  yet,  if 
the  work  be  done  with  due  care  to  avoid 
unnecessary  Injury  to  the  abutting  prop- 
erty, and  there  be  no  physical  invasion 
thereof,  the  damaee  suffered  Is  without 
remedy. '  In  such  cases,  the  vsork  having 
been  done  by  legal  authority,  and  for  mu- 
nicipal purposes,  it  is  said  the  private 
damage  or  annoyance  occasioned  thereby 
must  be  suffered,  in  order  to  advance  the 
public  good.  Reaney's  Case,  42  Md.  117; 
WlUlson's  Case,  50  Md.  138;  Transporta- 
tion Co.  V.  aty  of  Chicago,  99  D.  S.  685: 
Vanderlip  v.  City  of  Grand  Rapids,  73 
Mich.  622,  41  N.  W.  Rep.  677;  2  Dill.  Mun. 
Corp.  (.Id  Ed.)  §§  989.990;  Cooley,  Tonst. 
Lim.  (6th  Ed.)  pp.  666-668.  But  this  rea- 
soning,  applicable  to  the  case  of  the 
change  of  grades  and  the  improvements 
of  streets  for  municipal  purposes,  does  not 
apply  In  the  case  of  the  grant  of  power  to 
change  the  grade  of  and  occupy  the  street 
with  steam-railroad  tracks  by  a  railroad 
company  having  no  connection  with  the 
municipal  government.  In  such  case  a 
different  principle  applies,  and  the  rights 
of  individual  property  owners  are  iu  no 
respect  subordisated  to  the  rights  of  the 
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railruad  company.  Wblle  tbe  right  In  the 
state  to  grant  the  puwer  to  a  railroad 
company  to  occupy  the  street  is  nnques- 
tlonable,  by  virtue  of  its  power  to  control 
all  the  public  highways  of  the  state,  tbe 
adjoining  lot  owners  are  not  without  re- 
dress for  any  sabstantlal  injury  sustained 
to  thnir  property  rights  that  may  be  pro- 
duced by  reason  of  the  construction  or 
operation  of  the  railroad  in  the  street. 
As  said  by  the  supreme  court  of  the  United 
States  in  Baltimore  &  P.  R.  Co.  v.  Bap- 
tist Church,  108  D.  S.  317.  331,  2  Sup.  Ct. 
Rep.  719,  when  speaking  of  legislative  au- 
thority to  a  railroad  company  to  bring 
its  tracks  within  the  municipal  limits  of 
Washington  city:  "Grants  of  privileges 
or  powers  to  corporate  bodies,  like  those 
in  question,  confer  no  license  to  use  them 
in  disregard  of  the  private  rights  of  oth- 
ers, and  with  immunity  for  their  invasion. 
The  great  principle  of  the  common  law, 
which  is  equally  the  teaching  of  Christian 
morality,  so  to  use  one's  property  as  not 
to  Injare  others,  forbids  any  other  appli- 
cation or  use  of  the  rights  and  powers 
conferred."  But,  notwithstanding  tbe 
railroad  company  may  be  liable  on  com- 
mon law  principles,  the  question  still  re- 
mains to  be  answered,  will  the  cutting 
and  use  of  the  street,  as  proposed  by  the 
railroad  company,  be  the  taking  of  pri- 
vate property,  in  respect  of  the  rights  of 
tbe  plaintiff  as  abutting  lot-owner,  with- 
in the  meaning  of  the  constitution?  As 
already  stated,  it  is  not  charged  that 
there  will  be  any  Invasion  of  ot  physical 
Interference  with  any  part  of  tbe  plaintiff's 
lot  In  tbe  construction  of  the  road.  The 
most  that  he  claims  for  is  that  he  will  be 
deprived  of  the  full  use  of  the  street  as  It 
now  exists,  and  that  his  property  will  be 
depreciated  in  value  by  the  construction 
of  the  road.  This,  however,  is  but  an  in- 
jury, to  whatever  extent  it  may  be  suf- 
fered, of  an  Incidental  or  consequential 
nature.  The  construction  of  the  railroad 
being  authorized  by  competent  authority, 
it  cannot  be  treated  as  a  public  nuisance ; 
and  no  right  of  action  can  arise  against 
tbe  company  before  it  is  known  whether, 
and  to  what  extent,  damage  may  be  sus- 
tained by  the  construction  of  the  road  in 
the  bed  of  the  street.  In  such  case  as  this, 
therefore.  It  would  seem  to  be  clear,  both 
upon  principle  and  authority,  that  there 
is  no  such  taking  of  private  property  for 
public  use  as  is  contemplated  by  the  con- 
stitution of  the  state ;  and  hence  there  Is 
no  ground  for  any  preliminary  proceeding 
by  way  of  condemnation.  Railroad  Co. 
V.  Heisel,  38  Mich.  62;  Cooley,  Const.  Lim. 
((tth  Ed.)  c.  15.  pp.  666-^81,  and  the  cases 
there  collated;  Elliott,  Roads  &  S.  155-162. 
The  counsel  for  the  plaintiff  have  strong- 
ly pressed  upon  the  court  the  propriety  of 
adopting  and  following  the  principles  ap- 
plied In  the  Elevated  Railroad  Oases,  de- 
cided by  the  court  of  appeals  of  New  York. 
But  without  saying  whether  those  decis- 
ions should  be  accepted  or  not  In  like  cases 
occurring  here,  this  case  does  not  call  for 
tbe  application  or  rejection  of  the  doctrine 
applied  in  those  cases.  The  doctrine  of 
the  Elevated  Railroad  Cases  of  New  York, 
as  summarized  by  the  supreme  court  of 
the  United  States  in  the  recent  case  otNew 


Tork  El.  R.  Co.  v.  Fifth  Nat.  Bank,  185  U. 
S.  440,  10  Sup.  «.  Rep.  743,  is  this:  "An 
elevated  railroad  erected  in  and  over  a 
street  pursuant  to  the  statutes  of  the 
state,  and  with  due  compensation  to  the 
owners  of  property  taken  for  the  purpose, 
is  a  lawful  structure.  The  owners  of  land 
abutting  on  a  street  have  an  easement  ol 
way  and  of  light  and  air  over  it,  and, 
through  a  bill  In  equity  for  an  injunction, 
may  recover  of  the  elevated  railroad  com- 
pany full  compensation  for  the  permanent 
injury  to  this  easement,  but  in  an  action 
at  law  cannot,  without  the  defendant's 
acquiescence,  recover  permanent  dam- 
ages, measured  by  the  diminution  in  value 
of  their  property,  but  can  recover  such 
temporary  damages  only  as  they  have 
sustained  to  the  time  of  commencing  the 
action."  It  thus  appsars  that  the  exer- 
cise of  equity  jurisdiction  in  those  cases 
was  founded  largely  upon  the  Inadequate 
remedy  at  law,  as  administered  in  the 
courts  of  New  Tork.  But  here  there  Is  no 
such  ground  for  equitable  interposition; 
the  laws  ot  this  state  furnishing  adequate 
remedy  by  action  at  law  for  any  injury 
that  may  be  suffered  by  the  plaintiff. 

There  can  be  no  question  as  to  the  pow- 
er of  the  legrislatnre  of  the  state,  in  pro- 
viding for  the  construction  of  the  railroad 
of  the  defendant  through  the  city,  to  re- 
quire compensation  to  be  made  to  persons 
whose  property  may  be  Injuriously  af- 
fected by  changes  made  in  the  grades  of 
the  streets,  or  by  any  other  appropriation 
of  them,  though  the  property  affected  may 
not  be  taken,  within  tbe  meaning  of  the 
constitution.  Hence  theActsof  1890,c.l39, 
authorized  the  mayor  and  city  council  of 
Baltimore,  by  ordinance,  to  dettlgnate  the 
route,  and  to  preecribe  tbe  mode,  terras, 
and  conditions  of  the  construction  of  the 
road  within  the  city.  And  by  the  special 
ordinance,  passed  in  pursuance  of  the 
statute,  among  the  terms  and  conditions 
prescribed,  in  the  second  section  thereof  it 
Is  provided  that  the  said  company  shall 
also  pay  and  be  liable  for  the  actual  dam- 
age sustained  by  any  and  all  property 
abutting  on  that  part  ot  any  square, 
street,  lane,  or  alley  of  which  the  grade 
shall  be  so  changed,  by  reason  of  any  such 
change  ot  grade  in  any  of  the  squares, 
streets,  lanes,  or  alleys  of  the  city  occa- 
sioned by  the  construction  of  said  rail- 
road ;  said  damages  to  be  recovered  in  the 
same  manner  as  provided  by  section  169, 
art.  23,  of  the  Code  Pub.  (Jen.  La ws. "  And 
again,  by  section  12  of  the  ordinance,  sec- 
tion 169  of  article  23  of  the  Code  is  there- 
by expressly  declared  to  be  applicable  to 
the  building  ot  said  railroad,  for  the  in- 
juries done  to  private  property  by  the 
location  and  construction  ot  said  railroad, 
etc.  Section  169  of  article  28  ot  the  Code 
Pub.  Gen.  Laws,  referred  to,  (codified 
from  the  act  of  1876,)  declares  that  "every 
railroad  company  laying  down  any  such 
track  or  tracks  upon  any  snch  public 
street,  road,  alley,  or  other  public  ground 
shall  be  responsible  for  injuries  done  to 
private  property  by  such  location,  lying 
upon  or  near  to  such  public  ground,  which 
may  be  recovered  by  civil  action  brought 
by  the  owner  or  owners,  at  any  time 
within  two  years  from  the  completion  of 
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Buch  track  or  tracks,  before  the  proper 
coort. "  By  the  acceptance  of  the  Acta  of 
1890,  c.  189,  und  the  ordinance  passed  there- 
under, the  railroad  company  became 
bound  by  the  terms  and  provlHlons  there- 
of; and  the  legal  remedy  thus  provided 
would  Beem  to  be  ample  to  protect  the 
plaintiff  In  his  rights,  though  bis  case  be 
not  within  the  provision  of  the  constitu- 
tion, and  that  Is  made  so,  even  if  he  were 
without  remedy  by  the  common  law. 
For  the  reasons  assigned  this  court  is  of 
opinion  that  the  order  of  the  court  below 
should  be  affirmed,  and  that  the  bill  be 
dismissed. 

Bbtam,  J.,  dissents. 

(69  Conn.  213)  -^ 

Cbesebro  t.  Baboooe. 

(Suvreme  Cowrt  of  Errors  of  Connecticut.   July 
10,1890.) 

IiLuisAMTra — Applicatiok— Appbau 

1.  In  an  action  pending  beforea  Josticeof  the 
peace,  it  was  agreed  by  the  counsel  for  the  par- 
ties tbat  ludgment  on  a  demurrer  to  the  com- 

Slaint  should  be  rendered  for  plaintiff,  and  that 
efendant  should  appeal  to  the  next  teiin  of  the 
court  of  oominon  pleas.  On  December  10th  Judg- 
ment was  rendered  for  plaintiff,  and  an  appeal 
allowed,  bui  in  oonsoquence  of  the  agreement 
no  counsel  was  present.  The  Justice  did  not  ad- 
journ his  court  on  the  day  the  Judgment  was  ren- 
dered, but  held  it  open  to  enable  defendant  to 
give  an  appeal-bond,  which  was  done  on  January 
wth,  following,  in  time  for  a  hearintr  at  the  next 
term  of  the  common  pleas,  as  agreed  on.  Beld, 
that  mandamus  to  compel  the  Justice  to  amend 
his  record  so  as  to  show  an  adjournment  sine 
die  on  the  day  the  Judgment  was  entered  would 
be  denied,  since  the  appeal  was  talien  to  the 
next  term  of  the  common  pleas,  as  had  been 
agreed,  and  there  was  no  averment  that  the  time 
from  December  10th  to  January  BOth  was  not  rea- 
sonable and  necessary  for  defendant  to  give  an 
appeal-tx>ud. 

2.  In  such  application  an  averment  that  the 
Justice  court  was  adjourned  »tTie  die  on  the  day 
the  Judgment  was  rendered  states  a  conclusion 
of  law. 

3.  The  granting  or  refusing  of  •mandatnMS 
rests  in  the  sound  discretion  of  the  court,  and  is 
not  reviewable  on  appeal. 

Appeal  from  court  ot  common  pleas,New 
Ix>ndon  county:  Crump,  Jadge. 

Application  by  Charles  L.  Chesebro  for 
mnada,mva  to  Charles  H.  Babcock,  a  Jas- 
tice  of  the  peace,  to  compel  him  to  amend 
his  record.  The  writ  was  denied,  and  peti- 
tioner appeals. 

H.  A.  Hull,  for  appellant.  i8^.  Lueaa,  tor 
appellee. 

Andbews,  C.  J.  This  was  an  applica- 
tion to  the  conrt  of  common  pleas  in  New 
London  county  for  a  mancfa/nus, claiming 
that  the  defendant,  who  was  a  Justice  of 
the  peace  In  that  county,  should  be  re- 
quired to  change  the  record  of  a  certain 
case  decided  by  him  as  such  Justice  of  the 
peace.  The  record  which  it  is  alleged 
should  be  changed  is  as  follows :  "  George 
L.  Chesebro,  of  Stonington,  Ct.,  vs.  J. 
Clark  Crandall,  of  Westerly,  R.  I.  New 
London  County,  December  10th,  1888.  Be- 
fore Charles  H.  Babcock,  Esq.,  justice  of 
the  peace.  This  action,  by  complaint, 
claiming  an  account  and  $100  damages, 
whick  writ  was  returnable  the  25th  day  of 
August,  A.  D.  J888,  came  before  me,  said 
v.22A.no.3— 10 


jDStice  of  the  peace,  holding  conrt  on  the 
day  last  mentioned  at  the  place  aforesaid, 
and  thence  by  legal  continuance  to  the 
10th  day  of  December,  A.  D.  1888,  when 
and  where  the  parties  appeared ;  and  the 
defendant  demurs  to  the  complaint  be- 
cause it  sets  forth  in  but  one  count  two 
separate  and  distinct  causes  of  action, 
namely,  one  for  breach  of  contract,  and 
one  for  trespass.  Pending  the  decision  of 
the  court  ou  the  demnrrer,  the  defendant 
submitted  to  the  Judgment  of  the  said 
court,  and  appeals  to  the  court  of  Com- 
mon pleas;  whereupon  it  is  adjudged  by 
this  court  that  the  plaintiff  recover  of  the 
defendant  flOO  damages,  and  his  costs, 
taxed  at  $14.91.  The  defendant  appeals 
from  this  judgment  to  the  court  of  com- 
mon pleas  to  be  holden  at  New  London  in 
said  county  on  the  first  Tuesday  of  Feb- 
ruary, A.  D.  1889.  And  the  defendant,  as 
principal,  and  James  A.Peabody,  of  Ston- 
ington, as  surety,  are  recognized  to  the 
adverse  party  in  the  sum  of  f  50  to  prose- 
cute his  appeal  to  effect."  The  averment 
in  the  application  is  tbat  "said  judgment 
for  said  plaintiff  was  rendered,  and  said 
Justice  court  was  adjourned  sine  die,  on 
the  10th  day  of  December.  1888,  and  said 
pretended  appeal  and  said  pretended  ap- 
peal-bond were  taken  by  said  Crandall  on 
the  29th  day  of  January,  1889."  The 
prayer  of  the  application  is  "that  the  said 
Charles  H.  Babcock  be  required  to  make 
bis  record  of  said  case  according  to  the 
fact,  showing  that  said  judgment  was 
rendered,  and  said  Justice  conrt  adjourned 
Blae  file,  before  the  taking  of  said  pretend- 
ed appeal  and  said  pretended  appeal- 
bond,  or  signify  canse  to  tile  contrary," 
etc.  The  facts  of  the  case  as  found  by  the 
conrt  of  common  pleas  are  these:  The 
defendant  was  a  justice  of  the  peace  for 
New  London  county,  residing  in  the  town 
of  Stonington.  The  plaintiff  brought  his 
certain  complaint  against  one  J.  Clark 
Oandall  before  the  defendant,  as  said  Jus- 
tice of  the  peace,  demanding  $100 damages, 
and  returnable  on  the  25th  day  of  Au- 
gust, IXSS,  at  9  o'clock  in  the  forenoon. 
The  case  so  brought  was  regularly  con- 
tinned  from  the  25th  day  of  August  to 
the  nth  day  of  September,  and  thereafter 
from  time  to  time  to  the  10th  day  of  De- 
cember, 18S8,  when  judgment  was  ren- 
dered for  the  plaintiff  to  recover  $100  dam- 
ages, and  his  Posts.  Prior  to  the  lOtb  day 
ot  December  nn  agreement  had  been  en- 
tered into  between  the  counsel  for  the 
plaintiff  and  the  counsel  for  Crandall  tO' 
the  effect  that  Crandall  should  by  hie 
counsel  file  a  demnrrer  to  the  complaint, 
that  judgment  should  be  rendered  thereon 
against  him, and  that  he  should  then  appeal 
to  the  next  term  of  the  court  of  common 
pleas  in  the  county.  This  agreement  had' 
been  communicated  to  the  defendant.  By 
reason  of  such  agreement,  no  one  appeared 
either  torthe  plaintiff  or  for  Crandall  before- 
the  defendant  on  said  10th  day  ot  December, 
and  thereupon  the  defendant  rendered 
judgment  for  the  plaintm,  as  Is  above 
stated,  and  allowed  an  appeal.  The  coun- 
sel for  Crandall  had  said  to  the  defendant 
that,  as  he  should  not  be  present  on  that 
da.r,  he  should  want  time  to  obtain  a 
bondsman.  The  defendant  did  not  adjourn 
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bia  court  onsaldlOth  day  of  December,  but 
Intentionally  beld  it  open,  aB-he  believed 
he  had  a  right  to  do,  (or  the  purpose  of 
enabling  Crandall  to  turnleh  the  bond, 
which  he  did  on  the  29th  day  of  January, 
1889.  A  short  time  prior  to  the  29tb  day 
of  January,  the  attorney  tor  the  plaintiff, 
by  reason  of  a  misunderstanding  arising 
between  himself  and  the  attorney  for 
Crandall  in  regard  to  a  matter  in  no  way 
connected  with  the  case,  ascertaining  that 
no  bond  had  been  given  by  Crandall,  and 
that  the  defendant  had  not  adjourned  his 
court  to  any  particular  day,  demanded  of 
the  defendant  that  he  should  so  malce  up 
his  record  iu  the  cause  that  It  would  ap- 
pear that  he  did  in  fact  adjourn  his  court 
nine  die  on  the  10th  day  of  December,  1888, 
but  the  defendant  refused  to  do  so.  The 
defendant  made  his  record  in  the  case  as 
it  is  hereinabove  recited,  and  the  same 
was  forwarded  to  the  court  of  common 
pleas,  where  the  case  was  duly  entered 
and  is  still  pending.  In  that  court  the 
plaintiff  moved  to  dismiss  the  appeal,  and 
the  present  application  is  brought  In  aid  of 
that  motion.  Thecourt  of  common  pleas, 
upon  the  facts,  refused  the  w&mJamus,  and 
rendered  judgment  against  the  plaintiff. 
The  plaintiff  now  brings  thecasebere.  We 
think  there  is  no  error  iu  the  judgment  of 
the  court  of  common  pleas.  The  allega- 
tion in  the  complaint  that  the  Justice 
court  was  adjourned  sine  die  on  the  10th 
day  of  December,  1888,  is  not  supported  by 
the  tacts.  It  is  not  true  that  the  Justice 
court  was  adjourned  sine  die  on  that  day ; 
on  the  contrary,  it  was  not  adjourned  at 
all  on  that  day.  but  was  iutentionnlly 
kept  open.  It  is  argued  on  the  part  of  the 
plaintiff  that  such  a  keeping  open  of  a 
Justice  court  without  an  adjournment  to 
a  day  certain  is  In  legal  effect  an  adjourn- 
ment sine  die.  If  this  be  granted,  it  does 
not  aid  the  plaintiff.  He  has  alleged  it  as 
a  fact  that  the  Justice  court  was  ad- 
journed sine  die  on  the  day  named.  As  a 
fact,  it  Is  not  true.  The  statement  of  a 
conclusion  of  law  is  nut  the  statement  of 
a  fact;  it  is  not  pleading.  Bliss,  CodePl. 
§  210.  "Matter  of  law  is  never  matter  to 
l)e  alleged  in  pleading.  No  issue  can  be 
framed  upon  an  allegation  as  to  the  law. 
Facts  only  are  pleadable,  and  upon  them, 
without  allegation,  the  court  pronounces 
and  applies  the  law."  People  v.  Commis- 
sioners, 54  N.  Y.  276.  If  the  plaintiff  had 
desired  to  avail  bimsell  of  a  conclusion  of 
law,  he  could  have  done  so  readily  by  al- 
leging the  precise  facts  from  which  the 
conclusion  followed.  A  party  can  have 
the  benefit  of  such  conclusions  of  law  only 
as  folluw  from  the  facts  he  has  alleged. 
Besides,  the  defendant  had  the  right  to 
have  the  precise  facts  appear  on  the  rec- 
ord, that  he  might  deny  them,  and  that 
the  question  whether  thoy  raised  the  con- 
clusion might  be  reviewed.  For  these  rea- 
sons the  application  was  properly  denied. 
But  there  Is  another  reason.  The  grant- 
ing or  refusing  a  mandamus  is  a  matter 
resting  in  the  sound  discretion  of  the 
court,  and  the  exercise  of  that  discretion 
is  not  the  subject  of  revision  on  appeal. 
If  we  had  the  right  to  review  the  action 
of  the  court  in  the  present  case,  we  should 
be  of   opinion    that  its   discretion    was 


properly  exercised  in  denying  the  plain- 
tltt's  application.  The  writ  of  mandamus 
ought  never  to  be  granted  unless  in  cases 
where  there  is  a  clear  legal  right  on  the 
part  of  the  applicant,  and  when  it  will 
work  no  inequity  to  the  party  against 
whomitlssought.  Mos.Mand.18;  Belcher 
V.  Trent,  61  Me.  577;  Taylor  v.  McPheters, 
111  Mass.  351;  Insurance  Co.  v.  Wilson's 
Heirs,  8  Pet.  303:  Reeslde  v.  Walker,  11 
How.  289.  The  agreement  between  coun- 
sel for  the  plaintiff  and  for  Mr.  Crandall 
was  in  terms  that  Mr.  Crandall  should 
have  the  right  to  appeal  to  the  next  court 
of  common  pleas;  and,  as  that  agreement 
contemplated  that  neither  party  was  to 
be  present  at  the  justice  court  on  the  lOtb 
day  of  December,  it  was  neceesarily  im- 
plied in  it  that  Mr.  Crandall  should  have 
a  reasonaltle  tlHie  In  which  to  provide  the 
bondsraun  on  his  appeal.  There  is  no  sug- 
gestion that  the  time  from  December  10th 
to  January  29th  was  not  reasonable 
and  necessary  for  that  purpose.  And- as 
the  appeal  was  taken  and  allowed  to  the 
next  term  of  the  common  pleas.  Just  as  It 
had  been  agreed  that  It  should  be,  the 
plaintiff  has  not  been  harmed;  while  to 
deny  to  Mr.  Crandall  the  privilege  of  ap- 
peal would  do  him  a  serious  wrong.  It 
wuuld  leave  him  with  a  judgment  in  force 
against  him  when  he  had  had  no  oppor- 
tunity to  make  defense  to  it.  The  plain- 
tiff has  received  the  full  benefit  of  his 
agreement  by  obtaining  a  judgment  in  his 
favor  tor  the  whule  amount  of  his  claim, 
with  costs,  without  the  expense  or  trouble 
of  a  trial  before  the  justice  court;  and 
now,  by  this  application,  he  is  seeking  to 
deprive  Mr.  Crandall  of  all  the  advantage 
which  he  was  to  get  from  the  same  agree- 
ment. This  would  be  clearly  inequitable. 
A  "misunderstanding"  between  counsel 
can  never  be  a  good  excuse  for  asking  the 
court  to  perpetrate  an  injustice;  much 
less  can  It  be  a  reason  why  the  court 
should  actually  do  It.  There  is  no  error. 
The  other  Judges  concurred. 

(8»  Conn.  «») 

Smith  et  al.  v.  Town  of  New  Haven. 

(Supreme  Court  of  Errors  of  Connecticut.   July 
10, 1890. ) 

H1QHWA.T8— RAII.ROAD  Cbosbiko— Rbfobt— Coic- 

KIS8IONSKB. 

1.  Oen.  St.  Conn.  1888,  i  S481,  provides  that, 
"when  a  new  highway  •  •  «  snail  hereafter 
be  constructed  across  a  railroad,  such  highway 
*  *  *  shall  pass  over  or  under  tbe  railroad,  as 
the  railroad  commissioners  shall  direot. "  Held, 
that  the  language,  "when  a  new  highway  shall 
hereafter  be  constructed, "  does  not  refer  to  the 
lay-out  of  tbe  highway,  but  to  the  building  of 
the  crossing  over  or  under  the  railroad,  and  that 
there  is  nothing  in  the  language  of  the  act  re- 
quiring the  lay-out  of  the  highway  to  be  fully 
completed  before  the  railroad  commissioners  may 
direct  whether  the  crossing  shall  be  made  over  or 
under  the  railroad. 

2.  In  snoh  case,,  section  8482  provides  tliat,  in 
coses  pending  June  1,  1887,  the  commissioners 
may  determine  the  length,  width,  and  materials 
of  the  bridge  "at  any  stage  of  the  proceedings. " 
Beld,  that  the  words,  "at  any  stage  of  tbe  pro- 
ceedings," do  not  apply  to  proceedings  before  the 
railroEid  commissioners,  but  to  proceedings  for 
the  laying  out  of  tbe  highway,  and  assessment 
of  damages  therefor. 

3.  Gen.  St.  Ck>nn.  {  2713,  provides  that  an  ap- 
plication to  1^  out  a  highway  "stiall  tie  lieard 
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and  decided  by  a  committee  of  three  disinter- 
ested persons  to  l)e  appointed  by  the  court. " 
Meld,  that  the  duties  of  sach  committee  might 
legally  be  performed  by  a  majority  thereof,  even 
after  objection  by  a  person  interested,  in  the 
absence  of  any  attempt  on  his  part  to  have  a  va- 
cancy in  the  committee  filled  when  an  opportu- 
nity was  presented,  and  though  the  vacancy  was 
caused  by  a  removal  from  the  state. 

Appeal  from  Buperior  court.  New  Haven 
county;  Fknn,  Jadge. 

Application  by  Henry  R.  Smith  and 
otbefs  to  lay  out  a  highway  in  the  town 
of  New  Haven.  From  a  judgment  for 
plalutltfa  overruling  a  remonatrance  to 
the  report  of  a  committee,  and  accepting 
the  report,  the  town  of  New  Haven  ap- 
peals. 

C.  R.  lagersoll,  for  appellant.  C.  H. 
Sowler  sLiiA  H.  D.  Russell,  lor  appellees. 

Hall,  J.  This  is  an  application  to  the 
superior  court  under  sectiou  2713  of  the 
General  Statutes,  for  the  lay-out  or  exten- 
sion of  a  certain  street  in  New  Haven 
across  the  track  of  the  Shore  Line  Rail- 
road. The  action  was  commenced  In  188S. 
A  statement  of  some  of  the  proceedings 
since  that  time  seems  necessary  to  a  con- 
sideration of  the  questions  raised  by  the 
appeal  to  this  court.  The  record  discloses 
that  the  committee  of  three  persons,  ap- 
pointed In  1886,  whose  duty  it  was  to  de- 
cide the  questions  Involved  In  the  applica- 
tion, made  Its  first  report  to  the  superior 
court  in  May,  1887,  after  the  parties  In 
Interest  had  been  fully  heard  before  all  the 
members  of  the  committee.  By  this  re- 
port the  committee  found  that  common 
convenience  and  necessity  required  the 
crossing^  asked  for,  and  made  a  lay-out 
and  survey  of  the  same,  and  an  estimate 
of  dauiagea  and  benefits.  The  defendant 
remonstrated  against  the  acceptance  of 
this  repoi-t,  upon  the  sole  ground  that  It 
failed  to  show  with  BufBcient  definlteness 
the  lay-out  and  survey  made  by  the  com- 
mittee, and  the  report  was  recommitted 
for  a  more  particular  description  of  the 
highway,  showing  lines  and  measure- 
ments. On  May  24, 18S7,  the  same  com- 
mittee, its  three  members  participating, 
made  a  supplemental  report,  containing  a 
more  definite  description  of  the  extended 
highway,  but  (ailed  to  lay  out  and  survey 
a  part  of  the  highway  asked  for  by  the 
application;  for  the  reason,  as  stated  in 
the  report,  that  the  plaintiffs  and  defend- 
ant bad  agreed  that  that  portion  had 
been  previously  laid  out  and  defined. 
The  defendant  again  remonstrated,  upon 
the  ground  that  the  town  of  New  Haven 
had  made  no  such  concession,  and  that 
the  lay-out  was  irregular  in  not  Including 
the  other  portion  of  the  highway  asked 
for  by  the  plaintiffs,  and  the  superior  court 
again  recommitted  the  cause  to  the  same 
committee.  On  the  19th  of  October,  1887, 
the  committee,  alt  its  memburs  having 
been  present  at  the  hearing  and  having 
Joined  in  the  report,  made  an  additional 
report.  In  which  they  found  that  common 
convenience  and  necessity  required  the 
crossing  asked  for,  laid  out  and  defined 
the  same,  and  estimated  damages  and 
benefits.  Against  the  acceptance  of  this 
additional  report  the  defendant  remon- 
strated, by  a  remonstrance  filed  October 


81, 1887,  and  by  an  amendment  thereto 
filed  in  April,  1889,  the  principal  grounds 
of  which  were  that  the  report  failed  to 
show  whether  the  highway  laid  out  was 
to  puss  over  or  under  the  Shore  Line  Rail- 
road; and  that  the  committee  had  lound 
the  proposed  highway  to  be  of  common 
convenience  and  necessity,  and  had  as- 
sessed damages  and  benefits  before  ascer- 
taining whether  the  proposed  crossing  was 
to  pass  over  or  under  the  railroad,  and  be- 
fore ascertaining  what  the  expense  of  its 
construction  would  be.  Upon  a  hearing 
In  the  superior  court  upon  this  remon- 
strance in  April,  1889,  the  court,  having 
found  that  after  the  AHuk  of  the  report  of 
October  19,  1887,  the  railroad  commission- 
ers had.  In  July,  1888,  directed  the  crossing 
In  question  to  be  carried  over  the  rail- 
road, and  that  they  had  determined  the 
dimensions  and  material  of  the  bridge  to 
be  constructed,  recommitted  the  cause  to 
the  same  committee  for  a  further  hearing 
and  a  final  assessment  of  damages,  aud 
also  to  report  whether,  notwithstanding 
such  action  of  the  railroad  commisslonerB, 
common  convenience  and  necessity  de- 
manded the  hlghwaj^.  which  had  then 
been  laid  out  and  surveyed  by  the  com- 
mittee. At  the  time  of  the  hearing  upon 
this  remonstrance.  In  April,  1889,  Aretas 
W.  Thoman,  one  of  the  committee,  had 
left  this  state,  having  on  the  20th  of  Octo- 
ber, 1887,  removed  his  residence  to  the 
state  of  Texas.  This  fact  was  known  to 
the  defendant  at  this  time,  and  at  the  time 
of  the  filing  of  this  amended  remonstrance 
in  April,  1889.  So  far  as  it  appears  by  the 
record,  the  defendant  made  no  objection 
to  a  recommittal  of  the  report  to  the 
same  committee,  and  no  request  for  the 
filling  of  the  vacancy  which  It  Is  now 
claimed  then  existed.  After  the  recommit- 
tal of  this  report  two  members  of  the  com- 
mittee, on  June  11, 1889,  made  their  report 
to  the  superior  court,  signed  by  the  two 
members  only.  Thomas  was  not  present, 
and  did  not  participate  In  the  action  of 
these  two  members  of  the  committee. 
Reasonable  notice  was  sent  him  to  be 
present  at  the  meeting  of  the  committee, 
and  he  has  filed  In  the  superior  court  a 
separate  report,  signed  by  himself  only. 
In  which  he  finds  the  extension  of  the 
highway  to  be  required  by  common  con- 
venience and  necedsity,  notwithstanding 
the  direction  of  the  railroad  commission- 
ers. By  the  report  of  Jnne  11, 1889,  signed 
by  the  two  members  of  the  committee, the 
committee  refer  to  the  reports  before 
made  by  them,  and  find  that  at  the  hear- 
ing before  the  full  committee,  prior  to  the 
report  of  October  19,  1887,  the  committee 
"agreed  and  concluded"  that  the  high- 
way in  question  must  of  necesulty  be  car- 
ried over  the  railroad  by  a  bridge,  and 
that  they,  at  that  time,  decided,  In  view 
of  that  fact,  that  common  convenience 
and  necessity  required  the  lay-out  as  then 
reported  by  them,  but  that  their  conclu- 
sion with  reference  to  bridging  the  rail- 
road was  not  stated  in  their  report. 
They  then  find  that  common  convenience 
aud  necessity  require  the  lay-out  of  the 
highway  "as  described  In  our  report  filed 
October  19, 1887,"  and  make  another  and 
different  estimate  of  damages  and  bene- 
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flta.  It  is  only  in  respect  to  the  queBtlon 
ot  damagea  and  beneflta  that  this  report 
differs  from  that  of  October  19. 1887.  The 
committee  find  by  this  report  that  the  de- 
fendant appeared  before  them  and  object- 
ed to  any  action  being  talten  by  the  com- 
mittee Duless  all  the  members  were  pres- 
ent, and  that  this  objection  was  over* 
ruled  by  the  committee.  To  the  accept- 
ance ol  this  fourth  report  of  the  commlt- 
,tee  the  defendant  remonstrated,  upon  the 
ground  that  only  two  members  of  the 
committee  appointed  by  the  court  partici- 
pated in  the  proceedings  not  covered  by 
previous  reports;  that,  the  removal  ot 
Thomas  to  the  state  of  Texas  having  in- 
capacitated him  to  discbarge  the  duties  ot 
the  office  of  a  member  of  the  committee, 
the  committee  under  its  original  appoint- 
ment was  without  power  to  act  further; 
that  Thomas'  separate  report  was  made 
without  bis  having  taken  any  part  in  the 
last  hearing;  and  upon  the  further 
ground  that  the  railroad  commissioners 
had  no  Jurisdiction  to  make  the  order  of 
Jnly,  1888,  no  highway  having  at  that 
time  been  laid  out  or  ordered  to  be  laid 
ont.  No  motion  was  made  by  the  de- 
fendant for  a  re-estimate  of  damages  and 
benefits.  To  this  remonstrance  the  plain- 
tiffs demurred.  The  superior  court  sus- 
tained the  demurrer,  and  accepted  the  re- 
port, and  by  accepting  this  report  accept- 
ed the  former  reports  of  the  committee,  bo 
,  far  as  they  were  adopted  by  the  last  re- 
port. 

The  statntes  affecting  the  question  made 
concerning  the  powers  of  the  railroad  com- 
missioners are  section  3481  of  the  General 
Statutes,  passed- in  1888,  which  provides 
that"  when  a  new  highway,  or  a  new  por- 
tion of  a  highway,  shall  hereafter  be  con- 
structed across  a  railroad,  such  highway 
or  portion  of  highway  shall  pass  over  or 
under  the  railroad,  as  the  railroad  com- 
missioners shall  direct;"  and  section  3482, 
which  provides  that"  when  a  highway,  or 
portion  ot  a  highway,  has  been  or  shall 
be  laid  out  or  ordered  to  be  laid  ont 
across  a  railroad,  and  the  railroad  com- 
missioners shall  direct  such  highway  to  be 
carried  over  the  railroad,  they  shall  de- 
termine the  length,  width,  and  material 
ot  the  bridge  over  the  railroad  before  tlie 
damages  that  may  be  occasioned  to  any 
person  by  the  taking  of  land  for  such  high- 
way are  finally  assessed;  •  •  •  but 
in  cases  pending  June  1, 1887;  said  com- 
missioners may  determine  the  length, 
width,  and  material  of  such  bridge  at  any 
stage  ot  the  proceedings."  The  claim  of 
the  defendant  is  that  the  railroad  commis- 
sioners could  not  direct  whether  the  high- 
way should  pass  over  or  under  the  rail- 
road until  the  highway  had  been  legally 
laid  out  by  an  acceptance  of  the  commit- 
tee's report.  This  claim  does  not  seem  to 
accord  with  that  made  by  the  defendant, 
and  sustained  by  the  court,  in  the  remon- 
strance of  October  31, 1887,  where  the  de- 
fendant seems  to  object  to  the  acceptance 
of  the  committee'sreportuponthe  ground 
that  the  committee  had  decided  the  ques- 
tions submitted  to  them  before  having 
ascertained  whether  the  highway  was  to 
pass  over  or  under  the  railroad.  The  com- 
mittee had.no  power  to  finally  determine 


that  question,  and  no  means  ot  obtaining 
the  desired  information,  except  through 
the  railroad  commissioners.  But  we  think 
the  defendant's  claim  is  not  sustained  by 
the  language  of  the  statute.  Section  8481 
is  silent  as  to  the  time,  with  reference  to 
the  lay-out,  when  the  direction  of  the  rail- 
road commissioners  shall  be  given.  The 
language,  "when  a  new  highway  shall 
hereafter  be  constructed, "  does  not  refer  to 
the  lay-out  of  the  highway,  but  to  the 
building  of  the  crossing  over  or  under  the 
railroad.  Such  was  the  decision  ot  tbis 
-court  in  the  case  of  Ballroad  Co.  v.  City  of 
Waterbury,  65  Conn.  19, 10  Atl.  Rep.  163. 
In  that  case  it  was  claimed  that  the  right 
to  cross  the  railroad  at  grade  was  not  af- 
fected by  the  act  of  1888,  because  the  high- 
way was  laid  out  before  the  passag:e  of 
the  act.  The  effect  of  the  decision  of  this 
court  was  that  the  language  of  the  act 
bad  no  reference  to  the  legal  lay-out  ut 
the  highway,  but  to  the  actual  construc- 
tion of  the  crossing.  We  find  nothing  in 
the  language  of  the  act  requiring  the  lay- 
out of  the  highway  to  be  fully  completed, 
and  the  report  of  the  committee  accepted, 
before  the  railroad  commissioners  may  di- 
rect whether  the  crossing  shall  be  made 
over  or  under  the  railroad.  In  the  pres- 
ent case  It  appears  that  thecommlttee  as- 
sumed that  the  crossing  must  of  necessity 
be  made  overtbe  railroad.  We  think  that 
before  making  its  report  to  the  superior 
court,  the  committee  appointed  upon  an 
application  ot  this  character  ought  to  be 
able  to  ascertain  vrbetheP  the  contem- 
plated crossing  would  be  made  over  or 
under  the  railroad,  and  that  under  sec- 
tion 3481  it  is  competent  for  the  railroad 
commissioners  to  give  that  necessary  In- 
formation and  direction  before  the  com- 
mittee makes  its  report. 

It  seems  to  us,  further,  that  the  lan- 
guage of  section  3482  is  opposed  to  the 
defendant's  claim.  That  section  pro- 
vides that  in  cases  pending  June  1,1887, 
the  commissioners  may  determine  the 
length,  wldtb,  and  materials  ot  the  bridge 
"at  an.y  stage  of  the  proceedings."  The 
defendant  contends  that  the  words,  "  at 
any  stage  ot  the  proceedings, "refer  to  the 
proceedings  before  the  commissioners, 
and  that  by  the  term  "cases  pending"  Is 
meant  cases  pending  before  the  commis- 
sioners. We  see  no  reason  for  putting 
such  a  construction  upon  this  language. 
The  proceedings  before  described  in  this 
section  are  the  laying  out  ot  a  highway 
and  the  assessment  of  damages.  We 
think  the  words  In  question  were  ased 
with  reference  to  those  proceedings,  and 
not  to  proceedings  before  the  commission- 
ers, and  that  the  expression  "cases  pend- 
ing" is  broad  enough  to  include,  and  was 
intended  to  include,  proceedings  for  the 
lay-out  of  highways  across  railroads, 
commenced  prior  to  June  1, 1887.  bot  in 
which  the  crossing  had  not,  at  that  date, 
been  constructed.  The  present  applica- 
tion, which  was  pending  on  that  date.  Is 
included  In  that  class. 

The  next  inquiryls,  was  there  any  irreg- 
ularity or  improper  conduct  on  the  part 
of  the  committee  in  proceeding  with  their 
last  hearing  with  but  two  members  of 
the  committee  present?   The  argument  ot 
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the  defendant  Is  thatbecanse  tbeatatnte 
(Gen.  St.  §  2713,)  provldea  that  snch  appli- 
cation shall  be  heard  and  decided  by  three 
disinterested  persons  appointed  by  tlie 
court,  by  reason  of  the  vacancy  created 
by  the  permanent  removal  of  Thomas 
from  the  state,  the  remaining  two  mem- 
bers became  incompetent  to  decide  the 
questions  committed  to  them.  It  is  not  de- 
nied that  tbecom  mittee  were  public  asents, 
nor  that,  under  certain  circumstances, 
a  majority  of  such  public  agents  may 
lawfully  act  in  the  absence  of  the  remain- 
ing mpmbers.  This  principle  is  well  set- 
tled in  Connecticut.  (Patterson  v .  Leavitt, 
4Conn.  50;  Town  of  Middletown  v.  Town 
of  Berlin,  18  Conn.  189:  Towns  of  Groton 
and  Ledyard  v.  Uurlburt,  22  Conn.  178; 
Gallup  V.  Tracy,  25  Conn.  10;  Martin  v. 
Lemon,  26  Conn.  192;  and  several  later 
cases  afl9rming  this  doctrine  might  be 
cited. 

But  it  is  claimed  that  this  principle  does 
not  aid  the  plaintiff,  and  that  the  case  is 
the  same  as  if  the  superior  court  had  ap- 
pointed but  two  persons  upon  the  com- 
mittee. We  think  this  case  is  not  identic- 
al with  one  In  which  there  had  been  a 
failure  of  the  court  to  appoint  the  third 
member  of  the  committed.  The  statute  is 
absolute  in  Its  requirement  that  three  per- 
sons shall  be  appointed,  but  the  law  does 
not  in  all  cases  require  the  action  or  pres- 
'ence  of  these  three  members  to  enable  the 
committee  to  -lawfully  act  after  such  ap- 
pointment. The  committee  may  act  by  a 
majority,  all  being  present;  they  may  so 
act  in  the  absence  of  a  minority  of  their 
number  who  have  been  duly  notified  to  be 
present;  and  we  see  no  reason  why  they 
may  not  so  act  when'  the  absence  of  the 
minority  has  been  waived  by  the  parties 
in  interest.  Assuming,  for  the  purpose  of. 
this  case,  that  the  defendant's  position  Is' 
correct,  that  the  permanent  removal  of 
Thomas  from  the  state  created  a  vacancy 
on  the  committee,  and  that  this  vacancy 
might  have  been  filled  by  the  superior 
court  npon  a  reasonable  application  for 
the  appointment  of  another  person,  we 
think  the  right  to  make  such  an  applica- 
tion was  one  which  could  have  been 
waived  by  the  parties;  that,  while  there 
remained  a  majority  of  the  committee 
qnalified  to  act,  the  committee  continued 
its  existence;  and  that,  in  the  absence  of 
any  application  or  request  to  the  court  or 
to  the  committee  for  the  appointment  of 
another  person,  it  possessed  the  power  to 
proceed  by  Its  two  members,  and  com- 
plete the  work  which  It  seems  bad  been  so 
nearly  performed  before  the  removal  of 
Thomas  from  the  state. 

Was  it  irregular  or  improper  for  the 
committee  to  proceed  with  the  final  hear- 
ing after  the  objection  which  was  made 
by  the  defendant?  As  we  Interpret  the 
record,  the  defendant  did  not  claim  before 
the  committee  that  there  was  any  vacancy 
to  be  filled  by  an  appointment  by  the 
conrt  before  the  hearing  should  proceed. 
The  report  shows  that  Mr.  Thomas  had 
failed  to  appear  at  the  meeting  after  rea- 
sonable notice  had  been  given  him,  and 
that  the  defendant  appeared  at  the  time 
fixed  forthe meeting,  and  objected  to"any 
action  being  taken  by  the  committee  un- 


less ail  the  members  were  present."  This 
language  seems  to  assume  that  Thomas 
was  then  a  member  of  the  committee,  and 
the  commltteemnsthave  understood  that 
the  defendant  desired  the  presence  of 
Thomas,  who,  the  defendant  now  claims, 
was  not  then  a  member  of  the  committee. 
Had  the  committee  by  its  action  deprived 
the  defendant  of  an  opportunity  to  pro- 
cure the  appointment  of  a  person  to  fill 
the  vacancy,  the  claim  that  their  action 
was  Irregular  and  improper  would  have 
greater  force.  But  the  defendant  seems 
to  have  bad  ample  opportunity  to  procure 
this  vacancy  to  be  filled,  had  It  desired 
another  person  to  be  appointed.  We  are 
informed  by  the  record  before  us  that  the 
defendant  bad  knowledge  of  the  dlsqaali- 
flcatlon  of  Thomas  as  early  as  February, 
1889,  and  yet,  when  the  superior  court  in 
April  of  that  year,  upon  the  defendant's 
remonstrance,  recommitted  to  the  same 
committee  the  report  of  October  19, 1887, 
no  objection  appears  to  have  been  made 
by  the  defendant,  nor  any  request  for  the 
filling  of  this  vacancy.  .Assuming,  as  we 
think  we  fairly  may  from  the  record,  that 
no  objection  was  made  to  the  committee 
upon  the  ground  that  there  w  as  a  vacancy 
created  by  the  removal  of  Thomas  from 
the  state,  and  that  the  parties  having 
knowledge  of  the  existence  of  the  vacancy 
did  not  care  to  have  it  filled,  we  find  no 
Irregularity  or  Improper  conduct  on  the 
part  of  the  committee  in  having  by  its  two 
members  proceeded  with  the  hearing  after 
the  defendant's  objection.  There  is  no 
error  in  the  Judgment  of  the  superior  court 
sustaining  the  demurrer  to  the  remon- 
strance, and  accepting  the  report.  The 
other  Judges  concurred. 


(59  Oonn.  188) 


Ward  v.  Ward. 


(Supreme  Court  of  Emyn  of  ConnecUcut.   June 
12, 1890.) 

RBBULTnro  Tbusts— Evidbhot. 
Plaintiff  and  defendant,  sister  and  brother, 
came  to  Connecticut  from  Ireland  in  1864.  Plain- 
tiff went  into  service  and  aocomulated  several 
thousand  dollars,  and  in  1883  opened  a  corre- 
spondcnoe  with  her  brother,  who  bad  returned  to 
Ireland,  with  a  view  to  poiohasinx  a  home  In 
whloh  thjey,  tc^ether  with  their  insane  sister, 
should  live.  They  purchased  a  lot  and  built  a 
house  on  It,  the  entire  purchase  money  and  that 
expended  tor  the  builaing  being  paid  by  plain- 
tifl,  d^endantoontribnting  nothing  thereto  except 
to  supervise  the  building  of  the  house.  The 
property  was  conveyed  to  plaintiff  and  defendant 
Jointly.  Thereafter,  dllferences  haviif^  arisen 
between  them,  defendant  threatened  to  sell  or 
mortgage  his  interest.  Beld,  in  an  action  to 
have  defendant's  holding  declared  to  be  in  trust 
for  plaintiff,  that  it  was  error  for  tbe  court  to 
refuse  toaditalt  testimony  offered  by  plaintiff  to 
show  tliAt  it  was  expressly  aoreed  between  de- 
fendant and  her  that  tbe  title  taken  by  him 
should  Im  as  trustee  for  her. 

Appeal  from  superior  court.  New  Haven 
county;  Prentice,  Judge. 

Suit  by  Margaret  M.  Ward  against  John 
Ward  to  compel  delendant  to  convey  to 
complainant  certain  real  estate,  and  for 
an  injunction.  From  a  judgment  for  de- 
fendant, plaintiff  appeals. 

W,  B.  Stoddard  and  S.  C.  Loomia,  for 
appellant.    W.  A.  Wright,  for  appellee. 
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Seymour,  J.  In  tbis  case  the  plaintiff 
claims  a  jadgment  that  the  defendant 
convey  hts  Interest  In  the  premises  de- 
scribed in  the  complaint  to  her,  or  a  de- 
cree vesting  in  her  a  title  to  the  same. 
The  superior  court  decided  in  favor  of  the 
defendant.  The  facts  which  it  foand  and 
its  conclusions  thereon,  together  with  the 
claims  made  by  the  parties  on  the  trie.], 
are  set  forth  in  the  finding  as  follows: 
"The  plaintiff  and  defendant  are  brother 
and  sister,  bom  in  Ireland, aged  sixty-five 
and  sixty-seven  years  respectively,  and 
never  married.  They  came  to  this  coun- 
try together  In  1854.  The  plaintiff  has 
ever  since  remained  here.  Prior  to  1882 
she  remained  out  at  service,  and  accumu- 
lated several  thousand  dollars.  The  de- 
fendant returned  to  Ireland  in  1864,  and 
remained  there  until  1882.  He  had  accu- 
mulated little  or  nothing.  In  1882  the  plain- 
tiff became  desirous  of  retiring  from  Serv- 
ice, and  of  purchasing  a  place  for  her 
home  and  as  a  home  for  her  insane  sister, 
the  only  sister  of  the  parties,  the  defend- 
ant being  the  only  brother.  About  this 
time  a  correspondence  sprang  up  between 
the  plaintiff  and  defendant.  As  to  the 
character  of  this  correspondence  the  par- 
ties disagreed,  but  by  means  of  it  the  de- 
fendant became  informed  of  his  sister's 
intention,  and  as  the  result  of  it  he  re- 
turned to  this  country.  The  relations  of 
the  parties  at  this  timp  were  most  cordial 
and  friendly.  The  defendant  came  to  New 
Haven,  where  he  had  formerly  lived,  and, 
shortly  after,  the  plaintiff  left  her  employ- 
ment in  New  York,  and  joined  her  brother 
in  New  Haven.  They  boarded  together 
for  a  while,  when  the  land  described  in 
the  complaint  was  purchased  of  Massena 
Clark,  and  the  conveyance  taken  by  an 
ordinary  warranty  deed  to  the  plaintiff 
and  defendant.  A  bouse  was  immediately 
built  upon  the  premises,  and  the  parties, 
with  their  insane  sister,  went  there  to  live 
together.  The  negotiations  for  the  pur- 
chase of  the  place  were  made  by  the  par- 
ties together,  and  both  evinced  an  inter- 
est in  the  preparation  of  it  for  their 
home.  During  the  construction  of  the 
boose  the  defendant  was  frequently  about 
it,  exercisinc  an  oversight  of  the  work, 
and  did  more  or  less  work  upon  the  place. 
The  parties  continued  to  live  in  the  house 
for  several  years  as  one  family  and  in 
common,  and  in  complete  harmony  and 
friendship.  A  portion  of  the  house  wan 
rented,  and  a  small  store  was  carried  on 
by  the  parties  on  the  lower  floor.  The 
plaintiff  carried  the  purse,  took  all  moneys 
received  from  rents,  from  the  store,  or  oth- 
erwise, made  all  expenditures,  and  bore  all 
the  household  expenses.  In  all  respects 
there  was  a  community  of  intei-est,  nndno 
division  or  accounting  in  any  way  had, 
attempted,  or  desired.  Differences  Anally 
arose  between  them,  which  at  last  cul- 
minated in  a  demand  by  the  plaintiff  upon 
the  defendant  for  a  conveyance  to  her  of 
his  title  in  the  premises.  This  demand 
was  refused.  This  action  was  thereupon 
brought.  The  entire  purchase  money  of 
the  land,  abont  fl,700,  and  the  money 
expended  in  the  construction  of  the 
improvements  thereon,  also  about  f  1,700, 
was  paid  by  the  plaintiff.    The  defendant 


has  never  put  any  money  into  the  prem- 
ises. The  deed,  upon  its  execution  by  the 
grantor,  was  by  him  handed  to  the  plain- 
tiff, who  has  since  kept  it  in  ber  posses- 
sion. Both  parties  were  present  when  the 
negotiations  for  the  land  were  bad,  and 
when  the  deed  was  giyen.  The  defendant 
claims  the  right  to  sell  or  mortgage  his 
interest  in  the  premises  at  his  pleasure, 
and  recently,  since  differences  have  arisen 
between  the  parties,  has  threatened  to  do 
so.  From  the  above  facts  and  evidence  I 
find  that  the  deed  was  Intended  to  give  to 
the  defendant  a  beneficial  interest  in  the 
premises,  that  it  was  so  conveyed  for  the 
purpose  of  providing  a  Joint  home  for  the 
parties  and  for  their  joint  benefit,  and 
that  the  transaction  had  no  ulterior  or 
collateral  object  or  purpose.  I  therefore 
find  that  the  conveyance  vested  an  abso- 
lute estate  in  the  defendant,  and  that  no 
trust,  for  the  benefit  of  the  plaintiff  or 
otherwise,  resulted  therefrom  or  was  cre- 
ated thereby.  The  defendant  upon  the 
trial  waived  his  claim  for  relief  contained 
in  his  answer.  Upon  the  trial  the  plain- 
tiff claimed  that  the  fact  that  she  far- 
nished  all  the  money  for  the  purchase  of 
the  land  and  the  erection  of  the  buildings 
and  imi)rovements  thereon  raised  a  result- 
ing trust  in  her  favor,  and  that  the  other 
facts  In  the  case  were  not  sufficient  to  re- 
but the  presumption  of  such  trust,  and 
that  she  was  entitled  to  the  relief  prayed 
lor;  but  the  court  found  that  such  pre- 
sumption was  rebutted  by  the  other  evi- 
dence in  the  case.'  hereinbefore  detailed, 
and  that  no  trust  in  favor  of  the  if'alntitt 
resulted,  in  view  of  all  the  tacts  nud  cir- 
cumstances surrounding  the  transaction, 
and  rendered  Judgment  as  on  file." 

The  first  question  presented  by  the  rec- 
ord is  whether  the  title  which  the  defend- 
ant bad  in  the  described  property  was 
held  by  him  as  trustee  for  the  plaintiff;  in 
other  words,  whether,  upon  the  facts  of 
the  case,  a  resulting  trust  was  created  in 
favor  of  the  plaintiff,  so  that  she  had  a 
right  to  have  the  title  to  the  property 
vested  solel.v  in  herself.  Resulting  trusts 
are  created  by  operation  of  law.  They 
arise,  notably,  when  the  purchase  money 
tor  property  is  paid  by  one  and  the  legal 
title  is  taken  in  the  name  of  another.  In 
such  a  case  a  trust  arises  at  once  in  favor 
of  the  person  paying  the  money,  and  the 
holder  of  the  legal  title  becomes  a  trustee 
for  him.  This  result  follows  the  natural 
presumption  that  a  purchase  will  inure 
to  him  who  furnishes  the  purchase  price, 
and  of  courae  holds  equally  ^ood  when 
the  title  is  taken  to  the  purchaser  and 
another  jointly.  There  is  an  exception  to 
this  general  rule,— when  the  purchaser 
takes  the  conveyance  in  the  name  of  his 
wife  or  child,  or  other  person  for  whom 
he  is  under  a  natural,  moral,  or  legal  ob- 
ligation to  provide.  In  such  cases  it  is 
held  that  the  transaction  will  be  regard- 
ed, prima  fneie,  as  a  settlement  upon  the 
nominal  grantee;  but,  if  the  nominal 
grantee  be  a  brother  or  sister,  the  law 
will  presume  a  trust,  and  not  an  advance- 
ment, on  the  ground  that  there  is  no  sucb 
obligation  to  support  that  the  purchase 
can  he  presumed  to  be  made  for  that  pur- 
pose. The  presumption  of  a  resulting  trust 
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may  be  rebutted  by  proof  of  a  contrary 
Intention.  From  the  very  nature  of  the 
case,  aa  the  trust  Is  an  Implied  and  not  an 
express  one,  proof  of  an  intention  not  to 
create  It  Is  admissible  to  overthrow  the 
prima,  facie  conclusion  to  which  the  law 
would  come  in  the  absence  of  such  proof. 
It  is  also  true  that  a  resulting  trust,  espe- 
cially one  ariains  In  favorof  the  purchaser, 
maybe  established  by  parol.  Booth's  Ap- 
peal, 35  Conn.  169 ;  Flint,  Trusts,  §  72.  Par- 
ties need  not  rely  alone  upon  the  implica- 
tion which  the  law  makes  where  the  pur- 
chase money  is  paid  by  one  and  the  title 
taken  to  another.  They  are  entitled  to 
present  more  than  a  prima  facie  case  if 
they  have  it,  in  anticipation  of  evidence 
which  they  expect  the  other  side  to  offer. 
They  are  at  liberty  to  prove  that  the  in- 
tention of  those  concerned  accorded  with 
the  presumption  of  law.  And  this  they 
may  do  by  parol.  The  statute  of  frauds 
does  not  extend  to  trusts  arising  by  oper- 
ation of  law,  and  this  court  said,  in  Bar- 
rows V.  Bohan,  41  Conn.  283,  that,  when 
the  actual  agreement  between  the  parties 
is  identical  'with  the  agreement  which  the 
law  will  imply  from  the  circamstances, 
there  can  be  no  conflict,  and  no  danger 
that  the  real  intention  of  the  parties  will 
be  defeated  by  operation  of  law. 

In  the  case  at  bur  the  entire  purchase 
money  for  the  land  was  paid  by  the 
plaintiff,  and  the  conveyance  taken,  by 
an  ordinary  warranty  deed,  to  the  plain- 
tiff and  defendant.  Upon  these  facts, 
standing  alone,  a  resulting  trust  would 
at  once  be  created  in  the  piaintlB's  favor; 
but  the  testimony  which  was  admitted 
added  certain  other  tacts,  from  which, 
notvrithstandtng  the  plaintiff  paid  the 
entire  purchase  money,  the  superior  court 
finds  that  the  deed  was  Intended  to  give 
the  defendant  a  beneficial  interest  In  the 
premises  conveyed.  The  question  of  in- 
tention is  generally  a  question  of  fact,  to 
be  found  as  a  fact  by  the  superior  court, 
and  not  to  be  submitted  to  this  court  to 
be  decided  upon  the  evidence.  Indeed, 
this  court  has  said  in  Bank  v.  Brewster, 
30  Conn.  659,  that  a  question  of  intent  is  al- 
ways a  question  nf  fact ;  and  the  proposi- 
tion is  quoted  with  approval  in  .the  more 
recent  case  of  Bloodgood  v.  Beecher,  35 
Conn.  480.  In  the  case  now  before  us  the 
judge  below,  after  reciting  the  facts,  says : 
■"From  the  above  facts  and  evidence  I 
find  that  said  deed  was  Intended  to  give 
to  the  defendant  a  beneficial  interest  in 
said  premises, "  etc.  In  cases  where  the 
conclusions  of  the  court  are  conclusions  of 
law  based  upon  the  facts,  the  facts  may 
be  considered  by  this  court  upon  appeal, 
but  not  so  where  the  conclusions  of  the 
court  below  are  conclusions  of  fact  from 
the  evidence  before  it.  In  the  very  recent 
-case  of  Hayden  v.  Allyn,  55  Conn.  289,  11 
Atl.  Rep.  31,  the  superior  court  had  found 
the  facts  in  detail  with  regard  to  the 
whole  transaction,  .and  added:  "Upon 
the  facts  set  forth  it  Is  found  that  said 
transfer  was  not  made  in  good  faith  in 
the  regular  course  of  business,  and  was 
made  in  view  of  insolvency,  and  with  an 
Intent  to  prefer  a  creditor, — the  defendant 
company.  "  Upon  this  conclusion  it  held 
tbe  transfer  void,  and  rendered  Judgment 


for  the  trustee  in  insolvency  to  recover  the 
value  of  the  property.  This  court  there- 
upon said:  "If  this  had  been  a  conclusion 
of  fact  from  theevldence  before  the  court  it 
could  not  be  reviewed;  but  It  is  very 
clearly  an  Inference  of  law  from  the  facts 
speciflcally  found.  Ti^e  evidence  had  ex- 
hausted itself  In  producing  the  tacts  thus 
found.  Nothing  remained  but  for  the 
court,  in  theexercise  of  its  legal  judgment, 
to  draw  its  inference  from  the  facts.  •  •  • 
In  such  a  case  the  conclusion  of  the  court 
can  always  be  reviewed  by  the  appellate 
court.  An  erroneous  conclusion  is  au  er- 
ror of  law,  and  not  an  error  in  an  Infer- 
ence of  tact. "  Then  immediately  follows 
an  application  ol  this  principle  to  the 
case  then  in  hand,  which  serves  fully  to 
explain  its  scope  and  bearing.  "  The  ques- 
tion, therefore,  is,"  the  opinion  goes  on 
to  say,  "  whether  the  facts  presented  show 
clearly  that  the  transfer  was  in  violation 
of  the  provisions  of  the  insolvent  law,  and 
therefore  void  as  against  creditors."  The 
superior  court  had  found,  "upon  lUie  facts 
set  forth,"  that  there  was  a  violation  of 
the  provisions  of  the  insolvent  law.  This 
the  supreme  court  says  was  a  conclusion 
of  law.  It  Is  clear  that  this  decision  can 
give  no  color  to  the  claim  that  the  evi- 
dence upon  which  the  facts  were  found  is 
proper  subject  for  argument  here,  but  on- 
ly the  conclusion  of  law  to  which  the 
court  below  came  upon  the  facts  which  it 
found.  The  opinion  treats,  for  instance, 
the  finding  that  the  debtor,  "at  the  time 
of  the  transfer  of  the  goods,  did  not  in- 
tend to  go  into  insolvency,"  as  cunclusive 
of  the  fact  of  intention,  and  considers 
what  eBect  the  absence  of  such  intention 
had  in  that  case.  Ho  in  the  case  at  bar. 
If  the  case  stood  simply  that  the  property 
was  paid  for  by  the  plaintiff,  and  the  ti- 
tle taken  to  him  and  another,  we  have 
seen  what  Implication  follows.  It  an  in- 
tention contrary  to  the  presumption  is 
claimed,  it  is  a  fact  to  be  inquired  Into, 
and,  when  found,  becomes  operative  upon 
the  legal  conclusions  to  be  drawn  from  it 
and  the  other  pertinent  facta. 

It  the  question  of  intent  was  still  open, 
and  if  finding  itfrom  "the  above  facts  and 
evidence"  by  the  superiorcourtmade  it  the 
duty  of  this  court  to  pass  upon  it  as  mat- 
ter of  law,  we  are  constrained  to  say  that 
in  our  opinion  the  presumption  of  a  re- 
sulting trust  arising  from  the  payment  of 
the  purchase  money  by  the  plaintiff  is 
not  rebutted  by  the  other  evidence  in  the 
case.  On  the  contrary,  we  think  the 
evidence  strengthens  the  presumption  of 
law,  and  vindicates  Its  application.  It 
the  case  was  to  be  decided  upon  this  point 
alone,  we  should  hold  that  the  finding 
that  the  deed  was  intended  to  give  to  the 
defendant  a  beneficial  Interest  In  the 
premises  was  conclusive,  and  that  the  evi- 
dence upon  which  the  Intention  was  found 
cannot  be  reviewed  by  this  court  In  the 
manner  proposed.  But  was  all  the  evi- 
dence pertinent  to  that  issue  considered 
by  the  court?  The  plaintiff  offered  to 
show  how  it  came  about  that  the  defend- 
ant's name  was  put  into  the  deed,  and 
whether  it  was  the  plaintiff's  intention, 
when  she  purchased  the  land,  to  give  it  to 
the  defeudant.    This  evidence  was  claimed 
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for  tbe  purpose  of  ataowing  the  under- 
standing of  the  parties  at  the  time  of  the 
transaction,  and  of  proving  the  allega- 
tion o(  the  complaint  that  it  was  then  nn- 
dprstnod  that  the  defendant  took  the  ti- 
tle as  trustee  for  the  plaintiff,  who  paid 
the  full  purchase  price,  and  would  trans- 
fer the  title  to  her  on  demand.  This  evi- 
dence was  clearly  admissible.  It  was  not 
an  attempt  to  prove  liy  parol  an  express 
trust  varying  from  the  resulting  trust  Im- 
plied from  the  transaction,  but  parol- 
proof  to  reinforce  and  establish  the  prima 
facie  implication  arising  from  the  circam- 
stances  alone.  A  trust  must  result,  if  at 
all,  when  the  title  passes.  While,  there- 
fore, the  modus  rlvundl  of  the  parties  in 
respect  to  the  property,  since  the  title 
pa«3ed,  may  be  important  as  an  indica- 
tion of  such  intention,  in  the  absence  of 
any  proof  aside  from  that  furnished  by 
the  bare  transact] on,  yet  it  is  less  valuable 
than  proof  of  the  anderstanding  at  the 
very  time  of  the  transaction.  It  seems 
to  be  established  by  tbe  authorities,  and 
altogether  reasonable,  that  a  party 
should  have  tbe  right  to  explain  that 
property  for  which  be  paid  the  purchase 
price  was  deeded  to  himself  and  another, 
not  with  the  intention  of  giving  tbe  other 
a  beneficial  interest  therein,  but  with  the 
express  understanding  of  the  parties  that 
such  other  should  hold  the  title  In  trust 
for  the  purchaser,  according  to  tbe  impli- 
cation of  the  law.  about  which  they 
might  or  might  not  be  ignorant.  It  is  not 
necessary  to  consider  the  other  questions 
raised  by  the  record.  We  think  the  court 
erred  in  refusing  to  admit  the  testimony 
offered  for  the  purpose  of  showing  that  it 
was  expressly  agreed  and  understood  be- 
tween the  parties  when  the  title  was  taken 
that  the  defendant  took  as  trustee  for 
the  plaintiff.  In  this  opinion  the  other 
Judges  concorred. 


(ft  Conn.  181) 

BEARn  V.  BOTLAN. 

(Supreme  Court  of  Errors  of  ConnecHcvt.   June 
12, 1890.) 

Ck>KPOBITION  WITH  CREOITOBS— FaBOL  EtIDBNCB. 

PlaintiS  and  other  creditors  entered  into 
a  composition  with  defendant  by  which  he  was 
to  be  released  from  his  indebtedness  on  the  pay- 
ment of  a  certain  per  cent,  to  each  creditor. 
Plaintiff  received  his  percentage,  and  thereafter 
bronght  an  action  to  recover  the  whole  of  his 
claim.  Beld,  that  plaintiff  could  not  show  a 
parol  contemporaneous  condition  of  the  compo- 
sition ^at  it  was  to  be  void  unless  signed  by  all 
the  creditors.    Cabpekteb,  J.,  dissenting. 

Appeal  from  court  uf  common  pleas, 
Fairfield  coan.ty ;  Curtis.  Judge. 

Action  by  Oliver  O.  Beard  against  Henry 
Boylan.  Instituted  before  a  Justice  of  the 
peace,  wbere  there  was  Judgment  for  de- 
fendant, which  was  reversed  on  appeal  to 
the  court  of  common  pleas,  and  from  that 
Judgment  defendant  now  appeals. 

W.  H.  Williams  and  E.  B.  Oager,  for  ap- 
pellant. V.  Manger  and  E.  L.  Staples, 
for  appellee. 

Andrbws,  C.  J.  Tbe  plaintiff,  being  a 
creditor  uf  tbe  defendant,  signed  a  com- 
position agreement  with  sundry  other 
creditors,  as  follows:   "Whereas,  Henry 


Boylan,  of  Derby,  is  In  embarrassed  finan- 
cial circumstances,  and  is  unable  to  pay 
bis  debts  in  full,  and  desires  to  effect  a 
compromise  with  bis  creditors  without 
tbe  expense  and  delay  of  settling  in  tbe 
probate  court  as  an  insolvent  estate,  and 
proposes  to  pay  twenty  per  cent,  on  ail 
unsecnred  and  unpreferred  claims  on  or 
before  December  let,  1888;  and  whereas 
we,  the  undersigned,  creditors  of  said  Boy- 
lan, are  willing  to  accept  said  twenty  per 
cent.  In  full  of  onr  respective  claims: 
Mow,  therefore,  we,  the  undersigned,  be- 
ing creditors  of  said  Boylan  to  theamounts 
set  opposite  onr  names  respectively,  here- 
by, each  in  consideration  of  tbe  like  agree- 
ments of  tbe  others,  signers  of  this  con- 
tract, agree  with  each  other,  and  with 
said  Boylan,  that  we  will  accept  twenty 
per  cent,  of  our  respective  unseen  red  claims 
against  said  Boylan,  if  paid  on  or  before 
December  Ist,  1888,  in  full  settlement  and 
discharge  of  said  claims.  Derby,  Sept. 
2'Jd,  1888."  After  signing  this  agreement 
the  plaintiff  received  and  accepted  the  20 
per  cent,  therein  stipulated.  Subsequently 
he  brought  tbe  present  suit,  in  which  he 
claims  to  recover  tbe  whole  amount  of  his 
original  debt,  lees  the  twenty  per  cent, 
for  which  he  gives  credit.  The  defend- 
ant's answer  sets  up  the  composition 
agreement,  the  payment  of  the  20 percent., 
and  the  receiving  thereof  by  the  plainliO, 
In  bar  of  the  action.  The  plaintiff's  reply 
admits  the  execution  and  delivery  of  the 
agreement,  and  the  receipt  of  the  per  cent, 
therein  named.  Tbe  remaining  part  of 
the  reply,  so  far  as  it  is  necessary  to  be 
noticed,  is  as  follows :  "  Par.  6.  Tbe  plain- 
tiff signed  said  composition  agreement  in 
consideration  tbat  It  should  beslgnod  and 
agreed  to  by  all  the  creditors  who  beld 
unsecnred  claims  against  the  defendant  at 
tbe  time  the  plaintiff  signed  said  agree- 
ment, and  that  it  should  be  void  unless  so 
signed  by  said  creditors. "  "  Par.  9.  Long 
after  the  7th  day  of  December,  1888.  and 
before  the  bringing  of  this  suit,  the  plain- 
tiff learned  for  the  first  time  that  said 
composition  agreement  was  not  signed  by 
all  the  creditors  of  the  defendant  who  held 
unsecured  claims  against  the  defendant 
when  the  plaintiff  signed  said  agreement." 
The  defendant  demurred  to  paragraph  6, 
"because  the  same,  and  the  matters  there- 
in contained,  are  inconsistent  with  and 
contradictory  of  the  said  composition 
agreement;"  and  to  paragraph  9,  "be- 
cause the  same,  and  tbe  matters  therein 
contained,  are  Immaterial,  and  irrelevant 
to  the  Issnes  in  this  case. "  The  Justice 
court,  before  which  the  action  was  first 
brought,  sustained  the  demurrer,  fonnd 
these  paragraphs  of  tbe  plaintiff's  reply 
to  be  insufficient,  and  rendered  Judgment 
tor  the  defendant.  From  that  Judgment 
a  writ  of  error  was  brought  by  the  plain- 
tiff to  the  court  uf  common  pleas  for  Fair- 
field county.  The  latter  court  found  error 
in  the  Judgment  of  the  Justice  court,  and 
"that  said  paragraphs  six  and  nine  of  tbe 
plaintiff's  reply  are  BUfHctent,  and  that  the 
said  Jnstice  of  the  peace,  in  sustaining  said 
demurrer  to  said  paragraphs  six  and  nine, 
manifestly  erred  and  mistook  the  law;" 
and  thereupon  reversed  the  Judgment  of 
the  Jnstice  court,  and  rendered  Judgment 
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tor  tho  plaintiff.  From  the  latter  JadK< 
ment  the  defendant  appeals  to  this  conn. 
The  question  presented  by  the  demurrer 
Ib  whether  ornotitwonld  be  competent 
to  prove  the  facta  alleged  in  these  para- 
graphs  of  the  reply  for  the  purpose  of 
varying  the  effect  of  the  composition 
agreement.  If  so,  then  the  demurrer  was 
properly  overruled ;  otherwise,  there  was 
error  In  so  doing.  While  the  law  undoubt- 
edly requires  the  utmost  good  faith  in 
the  making  and  in  the  performance  of  a 
composition  agreement  between  a  debtor 
and  his  creditors,  and  any  advantage  bv 
one  creditor  over  any  other,  any  conceal- 
ment by  the  debtor,  or  any  preference  will 
vitiate  the  entire  agreement,  yet  the  agree- 
ment itself,  if  in  wrltlag,  must  be  con- 
etraed  by  the  same  rules  as  any  other 
written  contract.  "Where  a  written 
document  is  resorted  to  by  the  parties  for 
the  expression  of  their  conclusions  after  a 
series  of  conferences,  such  document  will 
be  regarded  as  expressing  their  final  views, 
and  as  absorbing  all  other  parol  under* 
standlngd,  prior  or  contemporaneous. 
To  permit  evidence  of  prior,  or  even  of 
contemporaneous,  parol  conditions  to 
qualify  the  written  document  would  be  to 
not  only  substitute  media  peculiarly  falli- 
ble— recollections  of  witnesses  as  to 
wordB— tor  a  medium  whose  accuracy  the 
parties  affirm,  but  often  to  substitute  an 
abandoned  for  an  adopted  contract. 
Hence  all  prior  conferences  are  regarded, 
unless  there  be  frand,  as  merged  in  such 
case  In  theflnal  documont."  Whart.  Ev.  8 
1014;  1  Oreenl.  Ev.  S  275;  Dean  v.  Mason,  4 
Conn.  428;  Glendale  Woolen  Co.  y.  Pro- 
tection Ins.  Co.,  21  Conn.  87;  Fitch  v.  Iron 
Works,  29  C>onn.  82 ;  Galpin  t.  Atwater, 
Id.  97.  The  argument  of  the  plalntlO  Is 
that  proof  of  the  allegations  in  the  sixth 
paragraph  of  bis  reply  would  not  contra- 
dict the  composition  agreement,  because, 
be  says,  the  matters  by  blm  there  alleged 
are  already  In  that  agreement  by  fair  im- 
plication. He  says,  and  says  truly,  that 
"contracts  are  to  be  taken  and  construed 
according  to  the  Intent  of  the  parties,  and 
this  Intent  should  be  ascertained  from  the 
whole  instrument;  and  that  it  is  a  general 
principle,  applicable  to  all  Instruments 
and  agreements,  that  whatever  may  be 
fairly  implied  from  the  terms  and  lan- 
guage of  the  instrument  Is,  in  Judgment  of 
(aw.  contained  in  It."  These  are  well-rec- 
ogDlsed  principles.  But  does  this  case  fall 
within  them?  The  admissions  of  the  re- 
ply—namely, the  execution  of  the  composi- 
tion agreement,  and  the  receipt  by  him  of 
the  agreed  per  cent.— show  that  the  agree- 
ment was  at  one  time  a  valid  and  binding 
one.  The  sixth  paragraph  alleges  a  con- 
dition upon  which  it  was  to  be  void,— 
that  Is,  a  condition  subsequent,— and  the 
plaintiff  asks  the  court  to  supply  this  con- 
dition by  implication.  It  seems  to  usthat 
tt  cannot  be  done.  Implication  supplies 
words  in  a  written  contract  for  the  pur- 
pose of  making  complete  something  which 
the  words  used  leave  Incomplete.  It  ex- 
trads  only  so  far  as  may  be  necessary  to 
ascertain  what  the  parties  intended  by  the 
iangaage  they  have  used.  It  can  never 
pnt  an  additional  term  or  condition  into 
Cba  contract.    The  question  is  never  what 


the  parties  may  have  secretly  and  in  fact 
Intended,  but  what  meaning  did  they 
intend  to  convey  by  the  language  they 
have  used  in  the  written  Instrumentf 
When  a  contract  is  reduced  to  writing  and 
is  complete  in  itself,  the  law  presumes  the 
writing  to  contain  the  whole  agreement. 
Thereis  nothing  leftfor  implication.  This 
rule  is  very  compactly  stated  by  the  court 
in  Stone  v.  Bockefeller,  29  Ohio  St.  625, 
a  case  upon  the  guaranty  of  a  note,  as  fol- 
lows: "The  law  will  not  supply  any  con- 
dition which  is  not  incorporated  into  the 
agreement,  or  fairly  Implied  from  the  lan- 
guage osedi  and.  In  the  absence  of  fraud, 
accident,  or  mistake,  it  Is  presumed  con- 
clusively that  the  t«rms  of  the  contract, 
as  aKreed  between  the  parties  at  the  time, 
are  fully  expressed  in  the  written  guaran- 
ty." Now,  It  seems  to  us  that  this  is  a 
case  for  the  application  of  thepresnmption 
that  the  whole  of  the  agreement  was 
committed  to  writing.  No  fraud,  acci- 
dent, or  mistake  is  suggested.  The  writ- 
ing is  apparently  complete.  If  acondition 
upon  which  the  instrument  was  to  be  void 
was  In  fact  agreed  on,  it  la  Incredible  that 
the  parties  should  not  have  inserted  It  la 
the  writing.  There  is  error  in  the  Judg- 
ment of  the  court  of  common  pleas,  andlt 
is  reversed. 

Looms,  Seymour,  and  Torranob,  JJ., 
concur.    Carpenter,  J.,  dissents. 


■~~"~~"  (It  Conn.  170) 

LoiTNSBUBT  y.  Norton  et  tU. 

(Sutrrmiie  C(mrt  of  Etinrs  of  CcmneeUeuL  Juis 
19, 1800.) 

KOBTOXOSS— RbINSTXTBMBXT  ATTSa  FOBBOLOBUXa 
— PUROEASBB  WITH  NOTIOB. 

1.  flaintlff  mortgaged  his  farm  to  a  bank  to 
secure  a  debt  The  mortgage  was  foreclosed, 
and  a  certificate  of  title  filed  by  the  bank. 
Thereafter  plalntMC  oontinued  to  nmke  and  the 
bank  to  xeoefve  payments  on  the  mortgage  debt 
Held,  that  the  reoeipt  of  saeh  payments  by  the 
bank  rehabilitated  plalntlfl  with  the  rU:bt  to 
redeem  as  fully  as  if  the  decree  of  foreclosate 
had  never  been  made. 

3.  While  this  right  existed.  P.,  plalntUPs 
brother,  mider  agreement  with  him  and  the 
bank,  and  with  the  view  of  assisting  plalntUt, 
paid  to  the  bank  tiaa.llof  pUintiS'sindebtadneas 
to  the  bank,  and  executed  his  note  for  the  bal- 
ance, 18,000,  securing  the  same  by  a  morteage 
on  the  land,  which  the  bank  conveyed  to  film. 
F.  then  executed  his  bond  to  plalntUt  conditioned  to 
convey  the  land  to  plalntifT  If  plaintiff  should  pay 
off  his  Indebtedness  to  the  bank,  which  F.  had  as- 
sumed. Held,  that  F.  having  aioquired  the  farm 
from  the  bank,  with  knowledge  that  Its  apparent 
ownership  In  fee  was  only  that  of  a  mortgagee, 
took  the  same  subject  to  plaintiff's  right  of  re- 
dempHon;  and  that  the  agreement  between  plain- 
tiff and  F.,  whereby  F.  received  a  conveyance  of 
the  premises,  amounted  to  a  mortgage  thereof  by 
plalntlfl  to  F. 

8.  While  plaintiff's  right  of  redemption  from 
F.  existed,  defendant  purobaaed  the  farm  from 
him  at  the  price  of  $16,000,  assoming,  as  part  of 
the  purchase  price,  F.s  mortgage  to  the  bank  to 
secure  his  note  g^lven  for  plaintiff's  indebtedness. 
Defendant  purchased  with  full  knowledge  of  the 
nature  of  the  transaction  between  plaintiff  and 
F.,  except  that  he  did  not  know  of  an  arrange- 
ment whereby  plaintiff,  on  a  speotfied  day,  was 
to  repay  to  F.  all  that  he  had  paid  on  plaintiff's 
•ooount  to  the  l>ank,  and  reoefve  from  F.  a  oon- 
veyanoe  of  the  property.  Held,  that  defendant 
acquired  the  property  subject  to  plaintilTs  right  to 
redeem  the  same  from  F. 


Digitized  by 


Google 


IM 


ATLANTIC  BEPORTEB,VoL.22. 


(Conn.' 


Case  reserved  from  aaperlor  court.  New 
Haven  coanty;  F.  B.  Hall,  Judsce. 

Suit  by  Charles  Lounsbary  against 
Phllo  B.  Norton  to  redeem  mortgaged 
property.  Tbe  condition  of  the  bond 
from  Franlc  Lonnsbury  to  plaintiff,  after 
reciting  a  conveyance  by  the  Dime  Sav- 
ings Banlc  to  Franlc  Lounabury  of  the 
land  in  controversy,  and  the  fact  that  be 
had  executed  bis  note  to  tbe  Dime  Sav- 
ings Bank  for  fS.OOO,  in  consideration 
thereof,  provides  that  it  "the  said  Charles 
Lounshury  shall,  at  any  time  witbin  three 
years  from  the  date  hereof,  pay  to  said 
Franl£  Lonnsbury  said  sum  of  eigbt 
thousand  dollars,  together  with  the  law- 
ful interest  thereon,  and  any  farther  sum 
or  expense  said  Frank  Lounsbury  shall  be 
at  for  taxes,  repairs,  insurance,  or  other 
expenses  connected  with  said  property, 
as  well  as  interest  upon  said  sums,  or  if 
the  said  Frank  Lounsbury  shall  secure 
from  said  property,  or  from  the  sales  of 
the  whole  or  any  portion  thereof,  within 
said  time,  the  aforesaid  sum,  then  he  will 
execute  and  deliver  to  said  Charles  Louns- 
bury a  deed  of  tbe  whole  or  remaining 
part  of  said  premises,  free  of  all  incum- 
brance thereon,  or,  in  the  event  the  whole 
of  said  property  shall  be  sold,  to  pay  tbe 
surplus  over  and  above  said  sums  to  said 
Cbaries  Lounsbury. " 

W.L.  Bennett  and  W.  Cotbren,  lor  plain- 
tiff. J.  W.  Webster  and  G.  E.  Terrj,  tor 
defendants. 

Andrbwh,  C.  J.  Charles  Lonnsbury,  tbe 
plaintiff,  was  on  tbe  29th  day  of  June, 
1875,  owner  in  fee  of  the  farm  of  land  de- 
scribed in  the  complaint.  On  that  day  he 
mortgaged  It  to  the  Dime  Savings  Bank 
of  Waterbury  to  secure  his  note  of  ^,000 
of  the  same  date,  and  payable  on  demand, 
with  Interest.  In  September^  1887,  the 
bank  obtained  a  decree  of  foreclosure  of 
the  premises,  and  on  the  22d  day  of 
March,  1878,  filed  its  certificate  of  title  by 
such  foreclosure.  After  the  latter  date, 
notwithstanding  the  decree  of  foreclosure 
and  the  recording  of  the  certificate,  tbe 
plaintiff  continued  to  make  payments  on 
the  note  and  mortgage,  and  the  bank 
continued  to  receive  them ;  and  at  all 
times  subsequent  to  the  decree  of  fore- 
closure until  the  deed  of  the  farm  by  the 
bank  to  Frank  Lounsbury,  as  hereinafter 
mentioned,  both  the  plaintiff  and  tbe  bank 
considered  and  treated  tbe  mortgage  as 
still  ontstanding,  and  the  decree  of  fore- 
closnre  was  opened,  so  that  tbe  plaintlB 
might  redeem  his  (arm  from  the  mort- 
gage at  any  time,  by  paying  the  am'ount 
due  on  the  note  and  the  costs  of  tbe  fore- 
closure proceedings.  Upon  such  under- 
standing the  plaintiff  during  said  time 
made  payments  at  sundry  dates  down 
to  tbe  10th  day  of  May,  1883,  which  the 
bank  received  and  Indorsed  on  the  note. 
It  Is  substantially  conceded— at  any  rate, 
It  Is  not  denied,  and  the  law  is  clearly  so 
—that  this  taking  of  payments  by  tbe 
bank,  under  tbe  circumstances,  operated 
to  open  tlie  decree  of  foreclosure,  and  to 
rehabilitate  the  plaintiff  with  the  right 
to  redeem  as  fully  as  If  the  decree  of  fore- 
closure had  never  been  had.  In  this  con- 
dition of  things  an  agreement  was  made 


by  tbe  plaintiff,  Frank  Lounsbury,  who 
was  bis  brother,  and  tbe  bank,  pursuant 
to  which  the  bank,  on  the  26th day  of  Sep- 
tember, 1883,  conveyed  by  a  quitclaim 
deed  all  the  right,  title.  Interest,  claim,  or 
demand  which  It  had  In  tbe  farm  to 
Frank  Lounsbury,  be  paying  to  tbe  bank 
tbe  sum  of  f  122.11  in  money,  and  giving 
his  note  for  f8,000  to  tbe  bank,  secured  by 
a  mortgage  on  tbe  same  land, — the  sum  of 
98,122.11  being  tbe  amount  then  due  from 
tbe  plaintiff  to  tbe  bank ;  and  on  tbe  same 
day,  and  as  a  part  of  tbe  same  agree- 
ment, Frank  Lounsbury  executed  and  de- 
livered to  tbe  plaintiff  tbe  bond  which  is 
set  out  in  full  In  the  finding.  Frank 
Lounsbury  took  tbe  conveyance  from  tbe 
bank  with  full  knowledge  of  all  the  rights 
and  obligations  both  of  the  bank  and  of 
the  plaintiff.  He  knew  that  the  bank 
held  tbe  title  to  tbe  land  as  security  for  the 
debt  owed  to  It  by  the  plaintiff,  and  that 
the  plaintiff  bad  tbe  right  to  redeem  by 
paying  the  debt.  He  knew  that  the  bank 
conld  lawfully  convey  to  him  such  title  in 
the  land  as  a  mortgagee  has,  and  no 
more.  ^'  There  is  no  principle  in  equity  bet- 
ter settled  than  that  every  contract  for 
the  security  of  a  debt  by  the  conveyance 
of  real  estate  is  a  mortgage;  and  all 
agreements  of  tbe  parties  tending  to  al- 
ter, in  any  subsequent  event,  the  original 
nature  of  tbe  mortgage,  and  prevent  tbe 
equity  of  redemption,  are  void.  If  it  was 
a  mortgage  in  the  beginning,  the  right  of 
redemption  Is  an  Inseparable  incident,  and 
cannot  be  restrained  or  clogged  by  agree- 
ment." Henry  v.  Davis,  7  Johns.  Ch.  42. 
The  maxim  is,  "once  a  mortgage,  always  a 
mortgage."  Newcomb  v.Bonham,lVern. 
7;  3  Pom.  Eq.  Jur.  5  1193. 

Counsel  tor  tbe  defendants  apparently 
overlooking  tbe  rule  of  equity  Just  men* 
tioned,  contend  that,  because  the  deed 
from  the  bank  to  Frank  Lounsbary  was 
made  with  the  consent  of  tbe  plaintiff,  at 
his  request.  In  bis  presence,  and  for  bis 
benefit,  he  Is  therefore  precluded  from  any 
right  to  redeem  tbe  premises  tbei-eby  con- 
veyed. They  contend,  further,  that  the 
bond  given  by  Frank  Lounsbury  to  the 
plaintiff  was  a  contract  for  a  sale  of  tbe 
land  to  bim,  and  not  a  defeasance.  In 
considering  their  claim  upon  this  part  of 
the  case,  we  think  the  defendants  are  enti- 
tled to  assume,  as  they  do,  that  tbe  deed 
from  tbe  bank  to  Frank  Lounsbury 
phould  be  treated  as  though  it  was  from 
the  plaintiff  himself.  Every  case  of  this 
kind  must,  of  course,  to  a  large  extent  de- 
pend upon  its  own  circumstances.  Wheth- 
er or  not  tbe  parties  intended  a  mortgage, 
or  intended  a  sale  with  a  contract  for  a 
repurchase,  Is  a  question  that  must  be 
decided  -by  the  papers  themselves,  or  as 
aided  by  the  extrinsic  circumstances.  We 
have  examined  all  the  circumstances  la 
this  case,  and  have  come  clearly  to  the 
conclusion  that  the  contract  between 
Frank  Lounsbury  and  his  brother  Cbaries, 
the  plaintiff,  was,  and  was  intended  to 
be,  a  mortgage,  and  not  a  sale  with  a 
contract  for  a  repurchase.  In  the  first 
place,  the  whole  arrangement  was  made 
by  the  bank  and  Frank  Lounsbury  and 
the  plaintiff  for  the  benefit  of  the  plaintiff, 
and  "  to  prevent  his  losing  tbe  property." 
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The  plalntlfl  was  straitened  for  money; 
tbe  value  ot  the  land  was  much  greater 
than  the  debt;  the  plaintiff  remained  all 
thetimelntheposseBBlonor  the  farm;  and, 
althoDgh  there  was  the  form  of  a  renting 
it  to  him,  the  rent  was  in  terms  "the 
amoant  of  the  Interest  on  the  said  sam  ot 
eight  thousand  dollars,  "and  to  be  paid 
semi-annually  in  advance,  just  as  tbe  in- 
terest was  to  be  paid  to  the  hank.  Then 
there  is  nowhere  disclosed  any  intention 
on  the  part  of  Franli  to  become  a  purchas- 
er, while  all  tbe  time  the  plaintiff  remained 
still  a  debtor  to  Franl:  for  the  amount  of 
the  bank  mortgage,  and  for  the  taxes,  re- 
pairs, insorance,  or  other  expenses  con- 
nected with  tbe  property,  as  well  as  the 
interest  on  said  sums.  "If  tberi»  is  an  in- 
debtedness or  liability  between  the  par- 
ties, either  a  debt  existing  prior  to  the 
con  veyance  or  a  debt  arising  from  a  loan 
made  at  the  time  of  the  conveyance,  or 
from  any  other  cause,  and  this  debt  is 
left  still  outstanding,  not  being  dis- 
charged or  satisfied  by  the  conveyance,  but 
the  grantor  is  still  regarded  as  owing  and 
bound  to  pay  it  at  some  future  time,  so 
that  the  payment  stipulated  for  In  tbe 
agreement  to  convey  is  in  reality  the  pay- 
ment of  the  existing  debt,  then  the  whole 
transaction  amounts  to  a  mortgage,  what- 
ever language  the  parties  may  have  used 
and  whatever  stipulation  they  may  have 
inserted  in  the  instrument."  •  This,  says 
Pom.  Eq.  J  ur.  §  1195,  is  "  a  general  criterion 
•  *  *  established  by  an  overwhelming 
consennas  of  authorities,  which  furnishes 
a  sufficient  test  in  the  great  mnjority  of 
cases."  And  the  same  section  adds  that, 
whenever  the  application  of  this  test  leaves 
a  doubt,  tlie  American  courts  have  gen- 
erally leaned  in  favor  of  the  mortgage. 
The  cases  in  this  state  are  in  accord  with 
the  rule  so  given.  Mills  v.  Mills,  26  Conn. 
213;  French  V.  Bums, 85  Conn. 359;  Pritch- 
ard  V.  Elton,  38  Conn.  434.  In  February, 
1887,  it  was  arranged  between  the  plaintiff 
and  Frank  Lounsbury  that  the  plaintiff 
shonld,  on  the  Ist  day  of  April  following, 
pay  to  Frank  the  amount  due  to  him  for 
tbe  paymentshehadmadeon  the  property, 
and  that  Frank  should  on  that  day  make 
a  full  deed  to  the  plaintiff  of  the  property. 
This  was  an  emphatic  acknowledgment 
by  Frank  that  he  claimed  to  hold  tbe  ti- 
tle only  as  security  for  his  advances. 
Frank  Lounsbury,  lu  violation  of  his 
agreement,  on  tbe  4th  day  of  March,  1887, 
wltboat  the  knowledge  of  the  plaintiff, 
and  without  any  notice  to  him,  for  the 
consideration  of  $16,000,  executed  and  de- 
livered to  the  defendant  Philu  B.  Norton 
a  warranty  deed  of  the  premises,  subject 
to  the  mortgage  of  fS.OOO,  which  was  as- 
sumed by  Norton.  In  behalf  of  the  defend- 
ant Norton,  it  is  insisted  that,  whatever 
right  of  redemption  theplalntiff  may  have 
bad  against  Frank  Lounsbury,  yet  Frank 
bad  such  a  power  of  sale  that  he  could 
legally  convey  to  Norton,  and  that  by 
such  conveyance  Norton  would  take  the 
title  not  subject  to  any  equitable  claims 
that  the  plaintiff  may  have  had  as 
against  Frank.  In  respect  to  Norton,  the 
finding  Is  that  before  he  purchased  the 
property  he  was  fully  informed  of  the  cir- 
camstances  under  which  and  the  purpose 


for  which  Frank  Lounsbury  had  received 
title  to  it  from  the  savings  bank.  He  un- 
derstood the  terms  and  conditions  of  tbe 
bond  from  Frank  to  the  plaintiff,  which 
had  been  shown  to  him,  and  had  knowl- 
edgre  of  all  the  facts  in  the  case,  except 
that  he  did  not  know  of  the  arrangement 
by  which  Frank  bad  agreed  to  reconvey 
to  the  plaintiff  on  the  1st  day  of  April, 
1887.  He  made  no  inquiry  of  the  plaintiff. 
A  purchaser  under  such  circumstances, 
who  knows  the  original  nature  of  the 
transaction,  will  be  compelled  in  equity 
to  surrender  the  estate  on  receiving  th' 
money  which  the  mortgagor  justly  owes. 
Croft  v,  Powel,  Comyn,  603.  (case  202) ;  1 
Hil.  Mortg.  141.  But  this  Is  not  all.  Nor- 
ton knew  that  he  was  obtaining  for  $16,- 
000  property  which  he  believed  to  be 
worth  $20,000,  and  which  the  court  finds 
was  worth  from  $23,000  to  $25,000,  the  ti- 
tle to  which  was  taken  by  Frank  Louns- 
bury for  the  purpose  of  beneBting  the 
plaintiff,  and  to  prevent  the  plaintiff  from 
losing  It,  and  of  which  the  plaintiff  had  re- 
mained '  in  the  possession  all  the  time.  It 
is  certain  that  he  must  have  examined  the 
property,  otherwise  he  would  not  have 
known  its  value,  and  there  is  no  reasoti 
given  why  be  did  not  see  and  consult  the 
plaintiff.  The  knowledge  which  Norton 
bad  of  the  facts  surrounding  the  case,  as 
well  as  his  apparent  v^ iilingness to  remain 
ignorant  ol  other  facts,  while  not  perhaps 
amounting  to  actual  fraud,  serve  to  show 
that  he  was  not  a  bona  fide  purchaser, 
and  that  he  has  no  greater  rights  In  the 
premises  than  Frank  Lounsbury  had.  The 
Superior  court  is  advised  that  Charles 
Lounsbury  had  the  right  to  redeem  the 
premises  as  prayed  for  in  the  complaint. 
If,  by  reason  ot  his  death,  it  is  necessary 
that  dtber  averments  be  made  or  that 
other  parties  be  brought  in,  this  should 
be  done,  and  such  further  hearing  be  had 
as  the  additional  counts  may  require, 
and  judgment  rendered  according  to  the 
principles  herein  stated.  The  other  Judges 
concurred. 

(69  Conn.  1«8) 
State  t.  Dibblb. 

(Supreme  Court  of  Errors  of  Conneclicu/t.   June 
la,  1890.) 

Cbihinai.  Law— Pleas  in  Abatewemt— Vauditt 
OF  Fkocesb. 

1.  An  objection  to  the  validity  of  the  process 
in  a  prosecutiou  to  compel  defendant  to  support 
his  wife  and  child,  begun  in  tlie  city  court  of 
New  Haven,  sboaid  be  made  by  plea  in  abate- 
ment in  that  court,  and  is  waived  by  pleading  to 
the  merits. 

a.  The  charter  of  the  city  of  New  Haven  pro- 
vides that  "process  shall  be  deemed  to  be  issued 
by  the  court  when  issued  and  signed  by  the 
judge  or  assistant  Judge,  *  •  •  or  the  city 
attorney. "  Held,  that  the  validity  of  a  warrant 
for  defendant's  arrest,  signed  by  the  city  attor- 
ney, was  not  affected  by  the  fact  that  he  also 
signed  the  complaint  under  which  defendant  was 
{A'osecuted,  the  signature  of  the  city  att6mey  to 
the  warrant  being  a  mere  ministerial  act. 

Case  reserved  from  court  ot  common 
pleas.  New  Haven  county. 

Proceeding  against  Charles  F.  Dibble  for 
neglect  to  support  bis  wife  and  child. 
Defendant  appealed  from  a  judgment  ot 
tbe  city  court  to  tbe  court  ot  common 
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pleas,  which  reserved  the  ease  for  advice 
on  defendant's  motion.   • 

J.  W.  Ailing  and  J.  P.  Plffott,  lor  ap- 
pellant.  E.  P.  Arvlne  and  H.  L.  Hotcb- 
klss,  for  the  State. 

Carpenter,  J.  This  fs  a  prosecution 
to  compel  the  defendant  to  support  his 
wife  and  child.  The  complaint  was  ad- 
dressed to  the  city  court  of  New  Haven. 
The  defendant  was  brought  before  the 
court,  pleaded  not  guilty,  and  upon  a 
bearing  was  found  guilty,  and  judgment 
was  rendered  against  him.  He  appealed 
to  the  criminal  side  of  the  court  of  com- 
mon pleas.  In  the  appellate  court  the  de- 
fendant's counsel  moved  to  erase  the  case 
from  the  docket,  and  also  to  quash  the 
complaint.  On  these  motions  several 
questions  are  raised.  One  questions  the 
validity  of  the  proceeding;  another  de- 
nies the  jurisdiction  of  the  appellatecourt, 
for  the  reason  that  there  was  some  delay 
in  entering  the  copies  in  the  docket  of  that 
court ;  and  others  still  raise  some  technic- 
al objections  to  the  validity  of  the  judg- 
ment of  the  city  court.  Then  there  is  a 
stipulation  by  counsel  as  to  certain  facts. 
At  this  stage  of  the  case  It  is  reserved  tor 
the  advice  of  this  court. 

1.  The  objection  to  the  validity  of  the 
process  cannot  be  sustained.  The  objec- 
tion, if  It  could  be  made  at  all,  should 
have  been  taken  by  a  plea  in  abatement  In 
the  city  court.  It  related,  not  to  the 
jurisdiction  of  the  court  over  the  parties 
or  the  subject-matter,  but  to  the  manner 
of  bringing  the  defendant  before  the  court. 
If  there  was  anything  irregular  or  objec- 
tionable In  that,  it  was  waived  by  plead- 
ing to  the  merits.  In  the  next  place,  the 
objection  itself  Is  not  well  taken.  The 
charter  provides.  In  terms,  that  the  "pro- 
cess shall  be  deemed  to  be  issued  by  the 
court  when  Issued  and  signed  by  the  judge 
or  assistant  judge  or  clerk  thereof,  or  the 
city  attorney."  The  defendant  insists 
that  because  the  city  attorney  signed,  the 
complaint  he  could  not  legally  sign  the 
warrant.  The  charter  makes  no  such 
exception,  and  we  are  unable  to  see  suffi- 
cient grounds  on  which  we  can  make  It. 
The  language  of  the  charter  makes  the 
signature  of  the  city  attorney  the  act  of 
the  city  court.  His  signature  to  the  com- 
plaint was  the  act  of  the  city  attorney 
alone;  to  the  warrant,  was  the  act  of 
the  court.  It  can  hardly  be  denied  that 
it  is  competent  for  the  legislature  so  to 
provide.  The  provision  is  unusual  but 
uot  Illegal.  If  it  deprived  the  defendant 
of  any  natural  or  constitutional  right, 
we  might,  for  the  purpose  of  saving  the 
validity  of  ths  charter,  adopt  the  con- 
struction contended  for.  But  the  act  is 
ministerial,  not  judicial;  and  we  think  we 
must  give  the  language  its  ordinary  mean- 
ing. 

2.  The  second  objection  Is  that  the  ap- 
peal was  not  properl:;  periected, Inasmuch 
as  the  court  convened  at  10  o'clock,  and 
the  appeal  papers  were  not  filed  until  30 
minutes  later.  In  this  no  statute  was  vi- 
olated, and  no  harm  resulted  to  the  de- 
fendant. The  cause  should  not  be  erased 
from  the  docket  for  that  reason. 

8.  The  objection  to  the  validity  of  the 


judgment  of  the  city  court  raises  no  ques- 
tion which  we  can  properly  consider. 
That  judgment  was  vacated  by  the  appeal. 
But,  if  not,  we  should  nut  be  disposed  to 
review  any  alleged  errors  or  irregularities 
in  the  proceeding  In  this  manner. 

4.  No  question  as  to  the  judgment  to  be 
rendered  In  this  case  is  properly  before  us. 
There  is  no  finding  of  facts,  and  no  state- 
ment of  any  legal  question  tor  us  to  con- 
sider. The  court  of  commou  pleas  is  ad- 
vised not  to  erase  the  cause  from  the  dock- 
et, and  not  to  quash  the  complaint;  and 
the  case  is  remanded  in  order  that  appro- 
priate proceedings  may  be  bad  in  the  court 
below.  In  this  opinion  the  other  judges 
concurred. 

— —  (E»  Oonn.  M) 

Town  of  New  Haven  v.  Board  of  Tbub- 

TBES  OF  SHEFFIRLD  SCIENTIFIC  SCHOOL. 

iSv/preme  Court  of  Errort  of  Connecticut.   Jnaa 
12,  ISW.) 

Taxation— BxiMFTioH—SorairTino  Bchoou 
The  charter  of  the  Sheffield  Bcientiflc 
School  at  New  Haven  provides  that  the  school 
"may  receive,  hold,  or  convey  a>^  estate,  real 
or  personal,  ijiat  may  be  conveyed  to  it,  or  that 
it  now  possesses;  and  said  property,  while  so 
used  for  the  promotion  of  soienoe,  shall  be  free 
from  taxation. "  Beld,  ttiat  such  provision  In- 
cludes property  whereof  the  Income  alone  Is  used 
by  the  school. 

Case  reserved  from  superior  court.  New 
Haven  county. 

Amicable  suit  by  the  town  of  New 
Haven  against  the  Sbefiield  Scientific 
School  to  determine  the  legality  of  a  tax, 

J.  P.  Pigott  and  W.  S.  Pardee,  tor  plain- 
tiflf.    C.  R.  lagersoU,  for  defendants. 

Carpenter,  J.  This  Is  an  amicable  suit 
to  determine  the  legality  of  a  tax.  The 
board  of  trustees  of  the  Sheffield  Scientific 
School  was  incorporated  In  1S82  for  the 
purposes  named  In  the  charter.  The  cor- 
poration Is  the  owner  of  certain  real  es- 
tate situated  in  New  Haven,  and  also  tax- 
able personal  property,  amounting  in  all 
to  over  f47,000.  All  this  property  came 
to  the  corporation  by  bequest  of  the  late 
Joseph  G.  Sheffield.  None  of  it  has  been 
or  is  now  in  the  actual  use  and  occupa- 
tion of  the  scientific  school ;  but  the  rents 
and  dividends  therefrom,  when  received 
by  the  trustees,  have  been  applied  by  them 
to  defray  the  current  expenses  of  the 
school,  including  the  maintenance,  care, 
and  insurance  of  Its  property.  The  prop- 
erty was  included  In  the  asaessraent  list  of 
the  town  for  the  year  1889.  Whether  it  is 
taxable  is  the  question  reserved  for  the 
advice  of  this  court.  The  second  section 
of  the  charter  is  as  follows:  "The  object 
and  purpose  of  said  corporation  Is,  and 
shall  continue  to  be, to  promote  the  study 
of  physical,  natural,  and  mathematical 
sciences  In  the  college  or  school  of  science 
known  as  the  'Sheffield  Scientific  School,' 
located  at  the  city  of  New  Haven;  and  to 
that  end  the  said  corporation  may  do  all 
acts  necessary  and  proper  for  the  well  or- 
dering of  its  affairs,  and  may  receive,  hold, 
or  convey  any  estate,  real  or  personal, 
that  may  be  conveyed  to  it,  or  that  it  now 
possesses;  and  said  property,  while  so 
used  for  the  promotion  of  science,  shall  be 
free  from  taxation. "  Counsel  for  the  to  wu 
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contend  that  only  the  property  which  is 
aetoally  used  by  the  eclentlflc  school  is  ex- 
empt from  taxation:  while  the  board  ot 
trastees  contend  that  It  is  exempt  bo  long 
as  the  rents  and  profits  are  used  to  main- 
tain the  school. 

The  ditference  between  the  parties  seems 
to  be  the  diHerence  between  the  principal 
ot  the  estate  and  the  Income.  Is  the  prop- 
erty used  for  the  promotion  of  science 
when  the  income  only  is  devoted  to  that 
purpose?  We  aicree  with  counsel  for  the 
town  that  statutes  exempting  property 
from  taxation  should  be  construed  with 
readonoble  strictness:  but  they  should 
not  be  so  strictly  construed  as  to  defeat 
the  obvious  intention  of  the  legislature. 
The  legislature  has,  at  times,  in  similar 
statutes,  applied  the  word  "use,"  and 
words  of  the  same  import,  to  the  corpva 
of  the  estate;  as  in  section 8820  of  the  Gen- 
eral Statutes:  "Buildings  or  portions  of 
buildings  exclusively  occupied  as  colleges, 
academies,  churches,  or  pnblic  school- 
houses  or  infirmaries;  parsonages  of  any 
ecclesiastical  society  to  the  value  of  five 
thousand  dollars,  while  used  solely  as 
such ;  buildings  belonging  to  and  used  ex- 
clDSively  for  scientific,  literary,  benevolent, 
or  ecclesiastical  societies, "  etc.  So,  also. 
In  the  charter  granted  to  the  city  of  Hart- 
lord  in  1S59,  by  which  the  city  limits  were 
extended,  In  which  it  was  provided  that 
land  within  the  territory  annexed,  "so 
loDK  as  it  should  be  used  exclusively  for 
farming  purposes,"  should  not  be  taxed 
for  city  purposes  beyond  a  specified  rate. 
In  otlier  cases  the  word  is  clearly  applied 
to  the  income,  and  the  property  itself  la 
exempt  from  taxation  by  reason  of  the 
use  of  the  income.  A  significant  instance 
of  this  is  an  act  passed  In  1882,  being  sec- 
tion 3822  of  the  General  Statutes,  which  is 
as  follows:  " The  funds  and  estate  which 
have  been  or  may  be  granted, provided  by 
this  state,  or  given  by  any  person  or  per- 
sons to  the  president  and  fellows  of  Yale 
College,  Trinity  College,  or  We'sleyan  Uni- 
versity, and  by  them,  respectively,  in- 
Tested  and  held  for  the  use  of  such  institu- 
tions, shall,  with  the  income  thereof,  re- 
main exempt  from  taxation:  provided, 
however,  that  neither  ot  said  corporations 
shall  ever  bold  in  this  state  real  estate, 
free  from  taxation,  affording  an  annual 
income  of  more  than  six  thousand  dol- 
lars." Section  8823:  "Any  church  or  ec- 
clesiastical society  in  this  state  may  have 
and  hold,  exempt  from  taxation,  person- 
al property,  consisting  of  bonds,  mort- 
gages, or  funds  Invested,  to  an  amount 
not  exreedinK  in  value  the  sum  ot  ten  thou- 
sand dollars:  provided,  that  such  per* 
Bonal  property  shall  be  held  solely  tor  the 
uses  of  such  society,  and  the  revenue  de- 
rived therefrom  shall  be  osed  exclusively 
for  the  maintenance  of  public  worship, 
and  the  ordinary  exiienses  incident  there- 
to, "  etc.  That  the  language  of  this  char- 
ter will  bear  the  latter  construction  is 
very  clear;  indeed,  the  sense  seems  to  re- 
qnire  it.  The  trustees  may  receive  and 
bold  any  estate,  real  or  personal,  and 
while  so  held  it  may  be  used  for  the  pro- 
motion of  science,  and  while  so  used  sliall 
be  free  from  taxation.  The  implication  is 
■troi:g,  it  not  coadnsive,  that  the  use  re- 


fers only  to  the  income.  If  Interpreted  In 
the  restricted  sense  contended  for,  the 
charter  would  seem  to  do  no  more  than 
re-enact  the  general  statute,  as  the  tras- 
tees have  under  that  all  that  the  town 
would  concede  to  them  under  the  charter. 
That  must  be  so  as  to  the  bank-stock ; 
that  may  be  held  by  the  trustees,  and  at 
the  same  time  used  to  promote  science. 
We  think  the  legislature  intended  by  the 
charter  to  grant  an  exemption  not  grant- 
ed by  the  general  law,— an  exemption  of 
property,  the  income  from  which  was  used 
for  the  promotion  of  science.  The  supe- 
rior court  is  advised  to  render  Judgment 
according  to  these  views.  The  other 
Judges  concurred. 

— — —  a«  Pa.  St  SOS) 

Commonwealth  v.  Toth  et  al. 
(Supreme  Cowrt  of  PenntyVaanla.  Jane  6, 1891. ) 
Appeal  from  court  of  oyer  and  terminer, 
Allegheny  county. 

Per  Cdriam.  This  case  does  not  re- 
quire discussion.  The  Judgment  is  af- 
firmed, and  it  is  ordered  that  the  record 
be  remitted  to  the  oyer  and  terminer  for 
the  purpose  ot  execution. 


(M5  Pa.  at  M) 

Commonwealth  v.  Dblawabe,  L.  &  W. 
K.  Co. 

(Supreme  Court  of  Penmylvamia.   June  8, 1801. ) 

Bausoad  CovPAKiBg— Taxation  or  CAPrrAL  Btook 
— Fbofsbtt  OuTsnn  ieb  Stati. 

1.  Wliere  the  equipment  of  a  domestic  rsil- 
road  oortxnstlon  is  used  Interchangeably  upon  its 
lines  within  and  without  the  state,  its  capital 
stock  can  only  be  taxed  is  the  proportion  that 
the  uamber  of  miles  operated  and  equipped  In 
one  state  bean  to  the  entire  mileafre. 

2.  Wliere  a  part  of  the  capital  stock  of  a 
domestic  corporation  represente  the  value  of  a 
leasehold  interest  in  a  railroad  entirely  without 
the  state,  the  amount  thereof  should  be  deducted 
in  computing  the  valuation  ot  the  capital  stook  as 
a  basis  for  taxation. 

Appeal  from  court  of  common  pleas, 
Dauphin  county;  J.  W.  Simonton,  Judge. 

A  settlement  was  made  by  the  auditor 
general  and  the  state  treasurer  against 
the  Delaware,  Lackawanna  &  Western 
Railroad  Company,  a  domestic  corpora- 
tion, for  taxation  of  its  capital  stock  for 
the  year  1889,  by  which  defendant  was 
taxed  upon  the  whole  amount  of  its  capi- 
tal stock,  the  taxes  amounting  to  f91,700. 
Defendant  paid  $76,700  thereof,  and  ap- 
pealed from  the  settlement  to  the  court  of 
common  pleas  ot  Dauphin  county.  The 
court  tried  the  case  without  a  jury,  and 
found  that  of  the  entire  mileage  ot  the 
company  It  owned  the  equipment  upon 
217.76  miles  In  the  state,  and  the  equip- 
ment npon  147.81  miles  outside  of  the  state, 
which  was  used  interchangeably;  and 
that  one  of  Its  assets  was  a  leasehold  in- 
terest in  a  foreign  corporation,  the  War- 
ren Railroad,  having  no  property  in  the 
state.  On  these  findings  the  court  found, 
as  conclusions  of  law,  that  defendant 
was  liable  to  taxation  by  the  state  only 
on  that  part  ol  the  whole  amount  of  its 
capital  stock  invested  in  equipment,  this 
being  the  proportion  which  the  number  of 
miles  operated  and  equipped  by  it  in  the 
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state  bears  to  the  whole  number  of  miles 
operated  aud  equipped,  aud  that  the  stock 
of  the  Warren  Railroad  was  wholly  ex- 
empt. Judfciuent  ucnordingly,  and  the 
commonwealth  excepted  and  appeals. 

Jus.  A.  Straaaban,  Dep.  Atty.  Oen.,  and 
W.  U.  Henael,  Atty.  Gen.,for  theCommon- 
wealth.    At.  E.  Olmsted,  tor  appellee. 

Per  Cubiam.  We  are  unable  to  see  that 
the  ruling  of  the  court  below  is  in  conflict 
with  Com.  V.  OH  Co.,  101  Pa. St.  119.  That 
company  is  a  foreign  corporation,  and  It 
was  held  that  it  was  not  the  intention  of 
our  taxing  acts  to  tax  the  whole  capital 
stock  ot  such  corporations  doing  business 
within  this  commonwealth, irrespective  ot 
the  place  of  its  investment,  but  to  tax  the 
property  of  suoh  company— that  Is  to  say. 
its  capital  stock— to  the  extent  that  It 
brings  such  property  within  the  stats  In 
the  transaction  of  its  business.  This  is 
the  only  equitable  rule  which  will  secure 
to  the  commonwealth  its  fair  proportion 
of  tax,  and  yet  enable  such  corporations 
to  carry  on  their  legitimate  business;  for. 
If  a  corporation  having  its  altus  in  one 
state,  and  transacting  business  In  every 
other  state  of  this  country, can  be  taxed  In 
each  state  to  the  full  amount  of  its  capital 
Stock,  the  result  is  confiscation.  The  de- 
fendant here  is  a  domestic  corporation, 
and  it  was  contended  that  its  capital  in- 
vested in  equipment,  used  Interchangea- 
bly on  its  main  Hoe  in  this  state  and  its 
leased  lines  in  other  states.  Is  not  exempt 
from  taxation  in  this  state.  The  court 
below  held  otherwise,  and  from  this  decis- 
ion the  commonwealth  has  appealed. 

It  is  true  that  the  situs  of  a  domestic 
corporation  is  in  this  state,  and  that  tor 
many  purposes  the  domicile  of  the  person, 
whether  natural  or  artificial,  draws  to  It 
the  personal  property  belonging  to  such 
owner.  That  this  is  so  as  to  such  intangi- 
ble property  as  is  not  the  subject  of  taxa- 
tion elsewhere-,  such  as  money  at  interest, 
may  be  conceded;  but  for  the  purposes  of 
taxation  tangible  personal  property  has  a 
situs  wherever  it  may  be  found.  Hence  It 
was  held  in  Palace-Car  Co.  v.  Com.,  107  Pa. 
St.  156,  the  said  company  being  a  foreign 
corporation,  that  the  proportion  ot  the 
capital  stock  of  the  company  Invested 
end  used  in  Pennsylvania  is  taxable  here, 
and  that  the  amount  of  the  tax  may  be 
properly  ascertained  by  taking  as  a  basis 
the  proportion  which  the  number  of  miles 
operated  by  the  company  in  this  state 
bears  to  the  whole  number  of  miles  oper- 
ated by  It,  without  regard  to  the  question 
where  any  particular  car  or  cars  were 
used;  this  court  aaying  in  its  opinion: 
"  They  [the  cars]  are  operated  within  this 
state.  They  are  daily  passing  from  one 
state  to  the  other.  They  are  used  in  per- 
forming  the  functions  for  which  the  corpo- 
ration was  created.  The  fact  that  they 
were  also  used  and  operated  in  other 
states  cannot  wholly  exempt  them  from 
taxation  here."  This  case  has  recently 
been  affirmed  by  the  supreme  court  ot  the 
United  States,  although  the  report  ot  the 
case  has  not  yet  reached  us.i  On  the 
other  hand,  we  held  in  Com.  v.  Dredging 

>  See  11  Snp.  Ct  Rep.  876. 


Co.,  122  Pa.  St.  3S6, 15  Atl.  Rep.  443,  that 
the  dredges  which  were  the  subjects  ot  the 
controversy  were  taxable  at  the  situs  ot 
the  company,  for  the  reason  that,  although 
wholly  used  outside  of  the  common  wealth, 
they  did  not  remain  in  any  one  place  long 
enough  to  render  them  liablu  to  taxation 
there;  this  court  saying  in  its  opinion: 
"  From  the  nature  ot  the  business,  it  is  In 
one  place  to-day  and  in  another  to-mor- 
row, and  hence  not  taxable  in  thejurisdic- 
tion  where  temporarily  employed.  It  fol- 
lows that,  if  not  taxable  here,  it  escapes 
altogether. "  It  may  be  that  in  thecase  ot 
a  domestic  corporation  the  common- 
wealth would  have  the  power  to  tax  its 
entire  capital  stock,  "o  matter  where 
found  nor  how  invested,  and  notwith- 
standing that  the  whole  or  the  greater 
portion  of  its  stock  was  invested  in  tangi- 
ble property  located  and  used  In  other 
states,  and  liable  to  taxation  by  the  laws 
of  those  states.  But  the  commonwealth 
is  not  a  bandit  with  a  pistol  at  the  throat 
of  every  property  owner;  on  the  contrary, 
she  imposes  no  greater  burdens  than  the 
necessities  ot  the  state  require,  and  she 
endeavors,  at  least,  to  impose  those  bur- 
dens in  as  equitable  a  manner  as  the  wis- 
dom of  the  legislature  and  the  difiicalties 
ot  the  subject  admit. 

<Ve  do  not  think  It  was  error  for  tbei 
learned  court  below  to  hold  that  the  de- 
fendant was  not  liable  to  taxation  by  this 
state  on  its  interest  in  the  Warren  Rail- 
road. That  road  Is  wholly  outside  of  the 
state,  and,  whatever  the  defendant's  in- 
terest therein  may  be,  it  la  liable  to  taxa- 
tion by  thestate  of  New  Jersey.  We  think 
it  comes  within  the  principles  above  Indi- 
cated.   Judgment  affirmed. 

(88  He.  MD 

Hall  v.Flandebs. 

(Supreme  Judtctot  Court  oj  Matne.    March  87, 
1891.) 

NSOOTIABLB  IHSTRCMEMTS  — AOOBPTAKOB — ObDIB 
— ASBIQNMBNT. 

1.  No  i>er8oa  shall  be  charged  at  an  acceptor 
of  a  bill  ol  exchange,  draft,  or  written  order, 
unless  tils  acceptance  is  In  writing,  signed  by 
him  or  bis  agent,  (Rey.  Bt  o.  82,  §  10;}  nor  is  a 
drawee  made  liable  as  an  acceptor  by  retaining 
an  order  in  his  possession. 

2.  To  make  an  order  operate  as  an  assignment 
it  must  be  apon  a  particular  fund.  It  is  not 
enough  that  it  is  drawn  upon  a  debtor  by  a  cred- 
itor in  general  terms. 

(Q2Mal.) 

Report  from  supreme  Judicial  court,  Pis- 
cataquis county. 

Heary  Hudson,  tor  plaintiff.  Crosby  Jt 
Crosby,  for  defendant. 

Whitehoube,  J.  The  plalntlB  per- 
formed labor  tor  S.  B.  Nutter,  and  re- 
ceived from  him  in  payment  a  written 
order,  requesting  the  defendant  to  pay  to 
the  bearer  the  amount  specified  and 
charge  the  same  to  the  drawer.  The 
plaintiB  duly  presented  the  order  to  the 
defendant  for  payment.  The  defendant 
inspected  it,  promised  to  pay  It,  ^d  car- 
ried it  away  with  him.  He  never  paid  the 
plaintiff  the  amount  named  in  the  order, 
but  retained  possession  of  It,  and  pro- 
duced it  at  the  trial.  It  was  not  accepted 
in  writing. 
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It  iB  a  well-Rettled  rnle  of  tbe  common 
la  w  that  an  oral  acceptance  of  a  bill  of  ex- 
change will  bind  the  acceptor.  In  the  ab- 
sence of  any  statntory  provitiion  to  the 
contrary.     Phillips  v.  Froat,  29  Me    77; 

3  Kent,  Coram.  (10th  Ed.)  109;  Pierce  v. 
Kittredge,  115  Mass.  874;  Clarke  v.  Cock, 

4  East,  57.  Bat,  doubts  having  been  ex- 
pressed In  some  of  tbe  English  cases  re- 
specting the  wisdom  of  this  rale,  it  was 
provided  by  St.  1  &  2  Geo.  IV.  c.  78,  that 
"no  acceptance  of  any  inland  bill  of  ex- 
change Is  sutflcleut  to  charge  any  person, 
unless  such  acceptance  be  lu  writing  on 
the  bill. "  In  this  state  it  was  provided  by 
chapter  80  of  tbe  Laws  of  1867  that  "no 
person  shall  be  charged  as  an  acceptor  of 
a  bill  of  exchange,  draft,  or  written  order, 
unless  his  acceptance  is  in  writiDg,  signed 
by  him  or  his  lawful  agent."  This  now 
appears  in  chapter  32,  §  10,  of  the  Kevlsed 
Statutes. 

In  this  case,  an  examination  of  the  evi- 
dence reported  disclosra  nothing  which 
can  give  tbe  defendant's  promise  to  pay 
tbu  plaintlH  any  other  character  or  effect 
than  an  oral  acceptance  of  the  order;  and, 
by  the  express  enactment  of  the  legisla- 
ture, it  is  seen  that  the  defendant  cannot 
-thus  be  made  legally  chargeable  as  an  ac- 
ceptor. 

Nor  Is  tbe  defendant  made  liable  by  re- 
taining tbe  order  In  his  possession.  Even 
at  common  law  tbe  mere  detention  of  a 
bill  (or  an  unreasonable  time  by  the 
drawee  would  not  ordinarily  amount  to 
an  acceptance.  Jenne  v.  Ward,  2  Starkle, 
326;  Chit.  Bills,  176;  Byles,  Bills.  314;  1 
Pars.  Notes  &  B.  284;  Daniel,  Neg.  Inst.  § 
499;  Overman  v.  Bank,  31  N.  J.  Law,  663; 
Holbrook  v.  Payne,  151  Mass.  883,  24  N.  E. 
Bep.  210.  And  In  Luff  v.  Pope,  5  Hill,  413, 
under  a  statute  requiring  a  written  accept- 
ance, it  was  held  that  where  a  bill  of  ex- 
change was  presented  for  acceptance,  and 
tbe  drawee  refused  to  accept,  but  prom- 
ised to  pay  the  person  in  whose  favor  it 
■was  drawn  by  a  given  day,  the  latter 
could  maintain  no  action  against  the 
drawee,  though  be  had  funds  of  thedrawer 
In  his  bands  at  tbe  time  of  the  promise, 
and  ought  in  justice  to  have  accnpted. 

In  the  case  at  bar  it  will  be  observed 
that  there  is  no  evidence  expressly  show- 
ing any  funds  in  tbe  defendant's  bands  be- 
longing to  the  drawer  at  the  time  of  the 
promise  relied  upon. 

Nor  can  tbe  order  operate  as  an  assign- 
ment of  tbe  amount  named  in  it  so  as  to 
avail  the  plaintiff  in  this  action.  Even  a 
check  drawn  against  a  fund  deposited  in 
a  bank  is  not  deemed  an  assignment  in  an 
action  at  law.  Buliard  v.  Baudall,  1 
Gray,605;  Dana  v.  Bank,  13  Allen. 445;  At- 
torney General  V.  Insurance  Co.,  71  N.  Y. 
825;  Holbrook  v.  Payne,  supra.  Much 
more  is  this  true  of  an  unaccepted  draft, 
which  does  not  necessarily  "Import  the 
existence  of  a  debt  from  the  drawee  to  the 
drawer,  but  leaves  the  mode  of  the 
drawee's  reimbursement  to  such  private 
arrangement  as  may  exist  between  the 
drawer  and  himself."  Holbrook  v.  Payne, 
flupra,  and  authorities  cited.  To  consti- 
tute an  assignment,  tbe  order  must  be 
npon  a  particular  fund.  It  Is  not  enough 
that  it  is  drawn  upon  a  debtor  by  a  cred- 


itor In  general  terms,  as  in  the  case  at  bar. 
Bank  v.  McLoon,  73  Me.  511;  Gibson  ▼. 
Cooke,  20  Pick.  15;  Kingman  t.  Perkins, 
105  Mass.  Ill;  Wbitney  v.  Bank,  187  Mass. 
351. 

The  result  is  that  the  plaintiff  cannot 
have  judgment  in  this  action  for  the 
amount  of  tbe  order.  It  appears,  how- 
ever, that  there  is  a  small  item  of  85  cents 
In  the  account  annexed  to  tbe  writ  which 
it  is  admitted  the  plaintiff  Is  entitled  to 
recover. 

Judgment  for  plaintiff  accordingly. 

Peters,  O.  J.,  and  Libbey,  Emery,  Fos- 
ter, and  Haskell.  JJ.,  concur. 


(83  Me.  236) 

Bennett  v.  American  Exprrss  Co. 

{Sxijn-eme  Judicial  Court  of  Maine.    March  24, 
1891.) 

Cabbibbs— Loss  or  Goods— Gamb  Laws  — Intbb- 

STATE  COMMBBCE. 

1.  Ownership  of  property  by  the  plaintiff,  its 
delivery  to  and  acceptance  by  a  common  carrier 
for  transportation,  and  its  non-deliveiy  to  the 
consignee,  are  prima  facie  evidence  of  negli- 
gence. The  burden  then  rests  upon  the  carrier 
to  show  facts  exempting  it  from  liability. 

2.  The  property  of  the  plaintiff,  while  law- 
fully in  the  possession  of  the  defendant  as  a 
common  carrier,  was  seized  unlawfully  by  an 
officer,  without  any  warrant  or  legal  process, 
nor  was  any  afterwards  obtained.  Held,  that 
the  officer  was  a  trespasser,  and  that  the  common 
carrier  was  liable  in  tbe  same  manner  as  if  it 
had  allowed  any  other  trespasser  to  take  the 
property  out  of  its  custody. 

8.  Rev.  Bt.  0.  SO,  S  12,  which  imposes  a  pen- 
alty for  killing,  destroying,  or  having  in  posses- 
sion, during  certain  portions  of  the  year,  "more 
than  one  moose,  two  caribou,  or  three  deer,  ** 
does  not  apply  to  common  carriers  in  the  per- 
formance of  their  duties. 

4.  When  property  is  rightfully  delivered  to 
a  common  carrier  to  be  transported  to  a  point 
outside  the  limits  of  the  state,  the  duty  of  the 
carrier  is  not  merely  to  transport  the  property  in 
the  state,  but  to  such  point  outside  the  limits  in 
another  state. 

6.  Where  such  property  has  lawfully  com- 
menced to  move  as  an  article  of  commerce  from 
one  state  to  another,  that  moment  it  l>eoomes  the 
subject  of  interstate  commerce,  and,  as  such,  is 
subject  only  to  national  regulation. 

6.  The  same  is  true  in  relation  to  whatever 
agency  may  be  nsed  as  the  means  of  transport- 
ing such  commodities  as  may  lawfully  become 
the  subject  of  purchase,  sale,  or  exchange,  un- 
der the  commerce  clause  of  the  constitution  of 
the  United  States. 
(OfflolaL) 

Reserved  case  from  supreme  judicial 
court,  Penobscot  county. 

This  was  an  action  on  the  case  to  re- 
cover tbe  value  of  the  saddles  of  thi*ee 
deer.    Plea,  general  Issue. 

F.J.  W biting,  for  plaintiff.  Barker,  Vosv 
&  Barker,  for  defendants. 

Foster,  J.  It  is  undisputed  that  the 
plaintiff  was  lawfully  {possessed  and  tbe 
owner  of  the  saddles  of  three  deer,  which 
were  legally  killed  under  the  laws  of  this 
state;  that  the  same  were  closely  boxed 
in  good  condition  for  shipment,  and  deliv- 
ered by  the  plaintiff  onto  the  platform  of 
the  Maine  Central  Railroad  Company  at 
Newport  station,  plainly  marked  to  the 
consignees  in  Boston.  The  defendants' 
agent  was  notified  that  the  box  was  left 


Digitized  by 


Google 


i60 


ATLANTIC  BEPOBTER,VOL.  22. 


(Me. 


tor  transportation,  and  thereupon  be  de- 
livered it  Into  the  defendants'  car,  on  the 
arrival  of  the  train,  but  no  receipt  or  bill 
of  lading  was  ever  given  to  the  plaintiff. 
Upon  the  arrival  of  the  train  at  Augusta, 
the  saddles  were  seized  by  a  game-warden, 
and  by  him  removed  from  the  defendants' 
car,  without  any  search-warrant  or  other 
legal  process,  and  without  objections  from 
the  defendant  company  or  tlieir  agents, 
an'1  have  never  since  been  delivered  either 
to  the  consignees  or  the  express  company. 

Upon  the  facts  thus  stated,  the  defend- 
ants' liability  is  fully  established.  The 
plaintiff's  ownership  of  the  property,  its 
delivery  to  the  defendants  for  transporta- 
tion, and  their  acceptance  for  that  pur- 
pose, and  its  non-delivery  to  the  con- 
'  filgnees,  are  pr/ma  Acje  evidence  of  negli- 
gence. The  burden  is  therefore  upon  the 
defendants  to  show  facts  exempting  them 
from  liability.  Little  v.  Railroad  Co.,  66 
Me.  241. 

The  property  of  the  plaintiff  while  in  the 
bands  of  the  defendants  as  common  car- 
riers, in  traoBltu,  was  seized  by  an  officer 
without  any  warrant  or  other  legal 
process.  Nor  does  it  appear  that  any  was 
ever  obtained.  The  officer  was  therefore 
a  mere  trespasser,  and  the  defendants 
were  liable,  under  the  rule  of  the  common 
law,  in  the  same  manner  as  if  they  had 
allowed  any  other  trespasser  to  take  the 
property  out  of  their  custody.  Edwards 
V.  'Transit  Co.,  104  Mass.  163.  As  against 
the  plaintiff,  the  seizure  was  of  no  more 
validity  than  a  trespass  by  an  unofficial 
person.  There  has  never  been  any  adjadi- 
cation  from  any  tribunal  that  the  prop- 
erty seized  was  contraband,  or  other 
than  the  lawful  property  of  the  plaintiff. 
The  common  carrier  is  not  relieved  from 
the  fulfillment  of  his  contract,  or  his  lia- 
bility as  such  carrier,  any  more  than  if 
the  loss  had  occurred  from  fire,  theft,  rob- 
bery, or  accident.  He  stands  in  the  rela- 
tion of  insurer,  where,  as  in  this  case,  no 
special  contract  is  shown,  and  upon 
grounds  of  public  policy  is  liable  for  all 
losses  resulting  from  accident,  trespass, 
theft,  or  any  kind  of  unlawful  disposition 
of  the  property  intrusted  to  him  to  carry, 
excepting  only  such  as  arise  by  the  act  of 
Ood  or  public  enemies.  Adams  v.  Scott, 
104  Mass.  166;  Klff  v.  Railway  Co..  117 
Mass.  698;  Fillebrown  t.  Railway  Co.,  S5 
Me.  462. 

In  the  case  of  Edwards  v.  Transit  Co., 
supra,  it  was  held  that,  while  the  carrier 
was  not  liable  in  trover  lor  conversion  of 
the  property,  he  was  nevertheless  liable 
on  his  contract  or  obligations  as  common 
carrier,  where  the  officer  seizing  the  prop- 
erty was  a  trespasser.  "The  owner  may. 
It  Is  true."  say  the  court,  "maintain 
trover  against  the  officer  who  took  the 
property  from  the  carrier;  but  he  is  not 
obliged  to  resort  to  him  for  his  remedy. 
He  may  proceed  directly  against  the  car- 
rier upon  bis  contract,  and  leave  the  car- 
rier to  pursue  the  property  in  the  hands 
of  those  who  have  wrongfully  taken  it 
from  him." 

Bat  thedefendantsdaim  exemption  from 
liability  in  this  action  on  the  ground  that 
the  property  was  put  into  their  possession 
fraudulently;  that  having  bad  In  tbeir 


possession,  and  transported  during  the 
year,  after  the  1st  day  October,  and  before 
the  time  when  this  property  was  delivered 
to  them,  three  deer  from  Newport  station, 
to  places  beyond  the  limits  of  the  state, 
they  directed  thdr  agents  not  to  receive 
for  transportation  any  deer  or  parts 
thereof,  and  that  this  fact  was  known  by 
report  to  the  plaintiff  before  he  delivered 
the  box  to  the  defendants'  agent. 

Notwithstanding  these  facts  may  all 
be  true,  they  constitute  no  defense  to  this 
action.  The  statute  invoked  by  the  de- 
fendants (Rev. St.  c.  30,  §  12)  is  as  follows: 
"  Whoever  kills,  destroys,  or  has  in  pos- 
session between  the  first  days  of  October 
and  January  more  than  one  moose,  two 
caribou,  or  three  deer  forfeits  one  hun- 
dred dollars  lor  every  mooee,  and  forty 
dollars  for  every  caribou  or  deer,  killed, 
destroyed,  or  in  possession  in  excess  of 
saiduumber;  and  all  such  moose, caribou, 
or  deer,  or  the  carcasses  or  parts  thereof, 
are  forfeited  to  the  prosecutor.  Whoever 
has  in  possession, except  alive,  more  than 
the  aforesaid  number  of  moose,  deer,  or 
caribou,  or  parts  thereof,  shall  be  deemed 
to  have  killed  or  destroyed  them  in  viola- 
tion of  law." 

The  defendants  claim  that  under  this 
statute  they  could  not  lawfully  take  any 
more  deer,  or  parts  thereof,  into  their  pos- 
session for  transportation  before  the  fol- 
lowing January. 

But  we  cannot  adopt  such  a  construction 
of  this  statute  as  would  make  it  apply  to 
common  carriers.  Such  construction  as 
claimed  by  the  defendants  would  make  it 
unlawful  for  the  carrier  to  transport,  l>e- 
tween  the  Ist  days  of  October  and  .Jan- 
uary, the  carcasses  of  moose,  caribou,  or 
deer  lawfully  killed  before  the  1st  day  of 
October.  Laying  aside  all  constitutional 
questions,  for  the  present,  in  relation  to 
the  doctrine  of  interstate  commerce,  It  is 
sufficient  to  say  that  it  was  not  the  inten- 
tion of  the  legislature  so  to  apply  it.  The 
statute,  like  many  others,  may  in  g^eneral 
terms  be  broad  enough  to  embrace  corpo- 
rations as  well  as  natural  persons  wlthlo 
its  prohibition.  But  its  construction  must 
be  such  as  was  evidently  intended  by  the 
legislature.  That  intention,  to  some  ex- 
tent, may  be  ascertained  by  taking  into 
consideration  the  evil  sought  to  be  reme- 
died. Such  was  the  decision  of  this  court 
in  its  construction  of  the  section  follow- 
ing the  one  now  under  consideration. 
Alien  V.  Young,  76  Me.  80.  In  that  case  it 
was  held  that  the  transportation  of  the 
bide  or  the  carcass  of  a  aeer  from  place  to 
place  in  this  state  is  not  unia  cvtul  it  the 
deer  was  killed  at  a  time  when  it  was 
lawful  to  do  so,  notwithstanding  the 
statute  in  express  terms  provides  that 
whoever  carriers  or  transports  from  place 
to  place  the  carcass  or  hide  of  any  such 
animal,  or  any  part  thereof,  during  the 
period  in  which  the  killing  of  such  animal 
is  prohibited,  shall  forfeit  the  sum  of  $40. 
Certainly  that  language  is  as  broad,  com- 
prehensive, and  imperative  as  that  of  the 
statute  invoked  in  thiscase.  Tet  thecourt 
aptly  remarked  that  it  could  see  nu  pos- 
sible motive  for  making  such  transpor- 
tation a  crime.  To  the  same  effect  was 
the  decision  in  State  v.  Beai,  75  Me.  289. 
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"The  meaning  of  the  legtelatnre  may  be 
extended  beyond  the  precise  words  used  In 
the  law,  from  the  reason  or  motive. upon 
which  the  legislature  proceeded,  trom  the 
end  in  view,  or  the  purpose  which  was  de- 
signed. "  U.  S.  V.  Freeman,  3  How.  657, 
6(>5;  Holmes  v.  Paris,  75  Me.  669,  and  au- 
thorities there  cited. 

The  box  was  delivered  to  and  received 
by  the  company.  No  intorraation  was 
asked  concerning,  its  contents,  and  nime 
given.  If  the  plaintiO  knew  by  report, 
when  he  delivered  the  property  to  the  de- 
fendants, that  their  agents  had  been  di- 
rected not  to  i-eceive  any  deer  or  parts 
thereof,  yet  there  was  no  limitation  of  the 
company's  responsibility  by  special  con- 
tract, or  such  knowledge  brought  home 
to  this  plaintiff  and  assented  to  by  him 
as  would  be  necessary  to  limit  such  re- 
sponsibility. Fillebruwn  v.  Railway  Co., 
65  Me.  462.  "A  carrier  may  limit  his  re- 
sponsibility tor  property  intrusted  to 
him,"  says  BioRLow,  C.  J.,  in  Buckland 
V.  Express  Co.,  97  Mass.  125.  "by  a  notice 
containing  reasonable .  and  suitable  re- 
strictions, if  brought  home  to  the  owner 
of  goods  delivered  for  transportation,  and 
assented  to  clearly  and  unequivocally  by 
him.  It  is  also  settled  that  assent  is  not 
necessarily  to  be  inferred  from  the  mere 
fact  that  knowledge  of  such  notice  on  the 
part  of  the  owner  or  consignee  of  goods 
is  shown.  The  evidence  must  go  further, 
and  be  sufficient  to  show  that  the  terms 
on  which  the  eaiTier  proposed  to  carry 
the  goods  were  adopted  as  the  contract 
between  the  parties,  according  to  which . 
the  service  of  the  carrier  was  to  be  ren- 
dered. " 

It  is  nndonbtedly  the  right  of  the  car- 
rier to  require  good  faith  on  the  part  of 
those  who  deliver  goods  to  be  carried, 
or  enter  into  contracts  with  him.  The  de- 
gree of  care  to  be  exercised,  as  well  as  the 
amount  of  compensation  for  the  carriage 
of  property,  depends  largely  on  its  nature 
and  value;  and  no  fraud  or  deception 
should  be  need  which  would  mislead  the 
carrier  aa  to  the  extent  of  his  duties  or 
the  risks  which  be  assumes.  But  we  fail 
to  see  any  such  evidence  of  fraud  or  decep- 
tion in  this  case  as  would  exonerate  these 
defendants. 

This  property  was  lawfull.rthe  property 
of  the  plaintiff.  It  was  delivered  to  and 
accepted  by  the  defendant  company  for 
transportation  to  a  point  beyond  the  lim- 
its of  this  state.  Their  liability  as  com- 
mon carriers  held  them  to  a  strict  fulSll- 
ment  of  their  obligation  in  relation  to  the 
property  in  their  charge.  That  obligation 
was  not  merely  to  transport  the  property 
in  this  state,  but  to  a  point  outside  of  its 
limits  in  another  state.  It  had  lawfully 
commenced  to  move  as  an  article  of  com- 
merce from  one  state  to  another.  From 
that  moment  it  became  the  subject  of  in- 
terstate commerce,  and,  as  such,  wan  sub- 
ject only  to  national  regulation,  and  not 
to  the  police  power  of  the  state.  The 
same  is  unquestionably  true  in  relation  to 
whatever  agency  or  instrumentality  may 
be  used  as  the  means  of  transporting  such 
commodities  as  may  lawfully  become  the 
subject  of  purchase,  sale,  or  exchange,  un- 
der the  commerce  clause  of  the  constitu- 
T.22A.no.3— 11 


tion  of  the  United  States.  The  transpor- 
tation of  the  subject  of  Interstate  com- 
merce, where  it  is  such  as  may  lawfully 
be  purchased,  sold,  or  exchanged,  is  withe 
out  doubt  ,a  constituent  of  commerce 
Itself, and  is  protected  by  and  subject  only 
to  the  regulation  of  congress.  The  Daniel 
Ball,  10  Wall.  557,  565;  Bowman  v.  Rail- 
way Co.,  125  U.  S.  465,  485,  8  Sup.  Ct.  Rep. 
689,  1062;  County  of  Mobile  v.  Kimball, 
102  D.  S.  691;  Wel1;on  v.  Missouri,  91  D.  S. 
275;  Coe  v.  Erroil,  116  U.  S.  517.  6  Sap.  Ct. 
Rep.  475;  Leisy  v.  Hardin,  136  D.  S.  100, 10 
Sup.  Ct.  Rep.  681. 

Defendants  to  be  defaulted,  damages  to 
be  assessed  at  nisi  priug. 

Petbrs,  C.  J.,  and  Libbet,  Emert,  Has- 
kell, and  Whitehodsb,  J  J.,  concur. 


(88  Me.  »1) 

Brbweb  v.  Hamor  et  at. 

{Supreme  JudAcial  Court  of  Maine.    April  8, 
1801.) 

DUSCBNT  A1«T)    DiSTBIBUTIOS— iLLIOrriMATB  CbH.- 
DBBN. 

1.  By  Rev.  Bt.  1888,  o.  75,  {  8,  an  lUegiti- 
mate  child  bom  after  March  24,  1884,  is  the  heir 
of  parents  who  Intermarry :  and  such  child,  bom 
at  any  time,  is  the  heir  of  his  mother,  and  of  any 
person  who  acknowledges  himself  to  be  his 
lather  in  a  writing  signed  li:  the  presence  of  and 
attested  by  a  competent  witness;  and  if  bis  par- 
ents intermarry,  and  liave  other  children  before 
his  death,  or  his  father  so  acknowledges  him, 
or  adopts  him  Into  his  family,  he  shall  inherit 
from  his  lineal  alid  collateral  kindred,  and  they 
from  him,  as  if  legitimate,  but  not  otherwise. 

9.  In  an  action  brought  to  determine  the 
title  to  the  father's  real  estate,  after  his  decease, 
it  was  held — 

(1)  That  the  provisions  of  statute  in  force  at 
the  time  of  his  decease  must  determine  the  rights 
of  the  heirs  to  the  Inheritance  of  his  real  estate. 

(3)  That,  inasmuch  as  the  legitimate  child  in 
tills  case  was  bom  prior  to  1864,  and  there  was 
no  acknowledgment  in  writing  by  the  f athw,  the 
rights  of  the  parties  must  be  determined  by  the 
remaining  portion  of  the  section  of  the  statute  in 
question: 

(8)  That  under  that,  the  Urst  requisite  to  en- 
able an  illegitimate  child  to  inherit  from  the 
father  is  an  intermarriage  of  the  parents. 

And  In  addition  thereto  one  of  the  following 
things  must  be  shown  to  have  taken  place,  viz. : 

(1)  Either  tttat  his  parpnts  have  had  other 
dtildren  before  his  death;  or 

(2)  That  his  father  has  acknowledged  him  in 
writing;  or 

(8)  That  the  father  has  adopted  him  into  his 
family. 

8.  Where  the  illegitimate  child  has  been 
legitimatised  in  accordance  with  the  terms  of  the 
statute,  such  child  Inherits,  "as  if  legitimate;" 
and  in  case  of  the  death  .of  such  child  leaving 
children  such  children  of  the  illegitimate  Inherit 
from  their  grandfather  (the  father  of  the  de- 
ceased illegltimatrt)  such  portion  as  their  mother 
would  have  inherit  -1  from  his  estate. 

4.  The  case  of  Junt  ▼.  Hunt,  37  He.  883,  dis- 
tinguished. 
(Q01o(al.) 

Report  from  Bupreme  judicial  court, 
Hancock  county 

WlaweU,  King  &  Peters,  tor  plain  tiff. 
W.  P.  Foster,  lor  defendaats. 

Foster,  J.  The  plaintiff,  Loren  F. 
Brewer,  brings  this  writ  of  entry  against 
the  defendants,  tour  children  of  Isepbene, 
who  was  an  illegitimate  child  of  the  plain- 
tiff's father  and  mother,  (Otis  Brewer  and 
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Rebecca  Ann  HIgglns,)  who  were  married 
on  the  ZlBt  day  of  Febmary,  1847. 

On  the  26tb  day  of  January,  1847,  less 
than  one  month  prior  tu  said  marriage, 
laephene,  the  illegitimate  child,  was  born, 
and  on  April  7, 1858,  the  plaintilf  in  this 
suit  was  bom. 

The  infant  child,  Isephene,  was  brought 
intotberoomlmmediately  alter  the  ceremo- 
ny of  the  marriage  of  its  parents,  and  was 
adopted  into  and  brought  up  in  the  fam- 
ily of  her  lather,  who  many  tlmeH,  before 
witnesses,  and  at  the  time  of  the  mar- 
riage, verbally  acknowledged  her  to  be  his 
daughter.  She  was  never  acknowled$;ed 
in  writing  by  him  to  be  his  child.  No  dif- 
erence  was  made  by  the  father  in  his  treat- 
ment of  the  two  children,  Isephene  and 
this  plaintiff. 

Isephene  was  married,  and  died  March 
7, 1883 ;  the  defendants  being  her  four  chil- 
dren. 

The  father  of  Isephene  and  this  plaintiff 
died  April  20, 1!<84,  intestate,  leaving  the 
real  estate  claimed  by  the  plaintiff  in  this 
action.    The  mother  died  a  year  later. 

This  action  is  brought  to  test  the  title 
to  the  real  estate  left  by  Otis  Brewer,  and 
the  question  involved  is  whether  the  issue 
of  Isephenecan  Inherit  any  portion  thereof. 
To  do  so  they  must  bring  themselves 
within  the  provisions  of  some  positive 
statute  enactment.  At  common  law  an 
illegitimate  child  has  no  Inheritable  blood, 
and  no  rights  to  property  can  be  traced 
through  him. 

In  this  state  the  provisions  of  statute  in 
force  at  the  time  ofthe  decease  of  a  person 
intestate  must  determine  the  rights  of  the 
heirs  to  the inheritanceor  descent  of  bis  real 
estate.  The  decision  in  this  case,  then,  de- 
pends upon,  and  we  must  be  governed  in 
onr  determination  as  to  the  respective 
rights  of  these  parties  by,  the  proper  con- 
struction of  the  statute  in  relation  to  the 
rights  of  illegltlmatechlldren  inforceatthe 
time  of  Otis  Brewer's  death,  or  Bev.  St. 
1883,  c.  75,  §  8,  which  is  as  follows:  "An  ille- 
gitimate child  born  after  March  twenty- 
fourth,  eighteen  hundred  and  sixty-four, 
is  the  heir  of  parents  who  intermarry, 
and  such  child,  born  at  any  time.  Is  the 
heir  of  his  mother,  and  of  any  person  who 
acknowledges  himself  to  be  his  father  in  a 
writing  signed  in  the  presence  of  and  at- 
tested by  a  competent  witness;  and  if  his 
parents  Intermarry  and  have  other  chil- 
dren before  his  death,  or  his  father  so  ac- 
knowledges him,  or  adopts  him  into  his 
family,  he  shall  inherit  from  his  lineal  and 
collateral  kindred,  and  they  from  bim,  as 
If  legitimate,  but  not  otherwise. " 

Inasmuch  as  the  illegitimate  child  in  the 
present  case  was  born  prior  to  1864,  the 
rights  of  the  defendants  must  be  deter- 
mined by  the  construction  and  meaning 
of  the  remaining  portion  of  the  section  in 
question.  In  arriving  at  the  proper  con- 
struction and  the  true  meaning  of  this 
statute,  we  should  seek  to  ascertain  the 
intention  of  the  legislature,  and  when 
that  Is  found  it  should  go  rem.  To  ascer- 
tain this  the  court  may  look  not  only  to 
the  object  in  view  and  the  remedy  intend- 
ed to  be  afforded,  but  to  the  whole  history 
of  legislation  on  the  subject,  whether  re- 
pealed or  unrepealed.    Com.  v.  Manson, 


127  Mass.  461.  Itis  always  to  be  presumed 
that  the  legislature  intended  the  most 
beneflclal  construction  of  their  acts  when 
the  design  of  them  is  not  manifestly  ap- 
parent. Notwithstanding  the  well-estab- 
lished doctrinethat  a  statute  made  In  der- 
ogation of  the  common  law  is  to  be  con- 
strued strictly,  it  is  equally  well  settled 
that  it  Is  to  be  construed  sensibly,  and 
with  a  view  to  the  object  aimed  to  be  ac- 
complished by  the  iegislatui'e.  These  prin- 
ciples are  but  different  illustrations  of  the 
rule  which  courts  repeatedly  act  upon, 
and  which  is  too  familiar  to  require  any 
citation  of  authority  to  sustain  It,  that 
the  meaning  of  the  legislature  may  be 
extended  beyond  the  precise  words  used  in 
the  law,  from  the  reason  or  motive  upon 
which  the  legrlslature  proceeded,  from  the 
end  in  view,  or  the  purpose  which  was  de- 
signed. 

Examining  the  statute,  then,  in  the  light 
of  these  principles,  and  in  view  of  the  fact 
that  there  is,  in  this  case,  no  written  ac- 
knowIedgm<>nt  of  the  paternity  of  the 
child,  the  rights  of  these  defendants  must 
be  determined  by  the  third  clause  of  the 
section  under  consideration,  which  reads 
thus:  "  And  if  his  parents  intermarry  and 
have  other  children  before  his  death,  or 
his  father  so  acknowledges  him,  or  adopts 
him  into  his  family,  be  shall  inherit  from 
his  lineal  and  collateral  kindred,  and  they 
from  him,  as  if  legitimate. " 

The  first  requisite  to  enable  an  illegiti- 
mate child  to  inherit  under  this  clause  is 
that  his  parents  intermarry.  Under  the 
civil  law  this  alone  was  sufiQcient  to  en- 
able him  to  Inherit  from  his  father,  but 
under  the  statute  it  is  not  enough,  and 
one  of  three  additional  things,  equal  in  im- 
portance in  determining  the  heirship,  must 
be  shown  to  have  taken  place;  either  (1) 
that  his  parents  have  had  other  children 
before  his  death;  or  (2)  that  bis  father 
has  acknowledged  him  in  writing:  or  (8) 
that  the  father  has  adopted  him  into  bis 
family. 

Intermarriage  of  the  parents  being  the 
first  requisite,  the  three  additional  ele- 
ments have  been  made  equivalents,  and 
the  concurrence  of  either  one  of  them  with 
Intermarriage  is  legally  sulflclentto  en- 
able the  Illegitimate  to  inherit.  It  is  not 
necessary  that,  in  addition  to  intermar- 
riage, all  these  elements  should  concur  be- 
fore the  Illegitimate  is  entitled  to  inherit. 

In  the  present  case  more  than  the  condi- 
tions required  by  the  statute  have  beeo 
fulfilled.  The  parents  of  Isephene,  under 
whom  the  defendants  claim.  Intermarried 
and  had  another  child  before  her  death  ; 
and  in  addition  to  that  her  father  adopt- 
ed her  into  his  family.  With  these  condi- 
tions fulfilled,  the  statute  expressly  pro- 
vides that  she  shall  inherit  from  her  lineal 
and  collateral  kindred,  and  they  from  her, 
as  if  lagltimate.  Her  lineal  kindred  are 
those  from  whom  she  traces  her  descent, 
and  the  line  must  begin  with  her  father. 
Hardy  v.  Sprowie,  32  Me.  .312,  note.  It  is 
not  her  lineal  kindred  on  her  mother's  side. 
There  is  no  such  limitation.  Neither  does 
the  pronoun  "his,"  or  " her, "  refer  as  its 
antecedent  to  the  father  or  mother,  but 
to  the  illegitimate.  By  representation  sbn 
is  to  Inherit  from  the  brothers  and  sistera 


Digitized  by 


Google 


Me.) 


BBEWEB  9.  HAMOB. 


168 


of  her  father,  her  collateral  kindred.  It  la 
BOt  to  be  aupposed  tbat  the  lefclBlature 
Intended  to  impose  a  severer  condltlnn  to 
enablp  her  to  inherit  from  her  own  father 
than  from  her  uncles  or  other  collateral 
kindred, nor  does  the  language  of  thestat- 
ute'  support  any  such  inference.  A  differ- 
ent interpretation  of  the  statute,  which 
Tvonld  require  stronger  evidence  of  affilia- 
tion and  a  more  formal  acknowledgment 
to  make  a  child  the  heir  of  his  own  father 
than  to  make  that  child  the  heir  of  bis  fa- 
ther's brothers  and  sisters,  would  be  un- 
reaeonable. 

It  is  unecessary  to  wander  outside  of 
the  statute  itself  to  come  to  the  unavoid- 
able conclusion  tbat  she,  under  whom  the 
defendants  claim,  must  inherit  from  her 
father.  Any  other  construction  would 
seem  Incongruous,  arbitrary,  and  an  ex- 
ceptional distortion  of  language  that  is 
plain,  consistent,  and  harmonious.  It 
seems  to  have  been  the  intention  of  the 
Ieg:islature,  In  enacting  this  statute  in  the 
form  in  which  it  existed  at  the  death  of 
the  father  of  this  child,  to  make  Illegiti- 
mate children,  adopted  and  recognized  by 
the  father.  Join  theirs  with  their  more  fort- 
unate brothers  and  sisters  bom  of  the 
same  mother  under  the  sanction  of  mar- 
riage. This  construction  Is  not  only  rea- 
sonable, but  Just;  it  Is  in  the  direction  of 
the  march  of  modern  legislative  enact- 
ments, not  only  In  this  but  other  states 
and  countries,  and  In  the  direction  of  hu- 
manity and  liberality.  It  is  true  that  the 
English  law  has  always  strongly  opposed 
the  whole  doctrine  of  legitimation,  and 
most  English  JarlstB  have  stubbornly 
maintained  the  superiority  of  their  own 
maxims,  which  place  the  IramutablUty  of 
the  marriage  relation  above  the  tender 
promptings  of  humanity  towards  inno- 
cent and  unoffending  sufferers.  But  by 
the  civil  and  canon  law  legitimation  by 
subsequent  marriage  placed  the  illegiti- 
mate child  to  all  intents  and  purposes  on 
the  same  footing  as  the  subsequent  off- 
spring bom  in  lawful  wedlock.  This  sys- 
tem ot  legitimation,  so  abhorrent  to  the 
common  law  of  England,  but  so  consist- 
ent with  Justice,  has  been  Introduced  into 
Scotland,  and  prevails,  with  different 
modifications,  in  the  Codes  of  France, 
Spain,  Germany,  and  most  other  coun- 
tries in  Europe.  It  is  founded  upon  con- 
siderations of  equity  and  Justice,  and,  as 
maintained  by  the  Scotch  courts,  it  tends 
to  advance  what  was  at  first  irregular, 
and  injurious  to  society,  into  the  honor- 
able relation  of  lawful  matrimony,  pre- 
venting those  unseemly  disorders  in  fami- 
lies which  are  produced  where  the  elder- 
bom  child  ot  the  same  parents  is  left  un- 
der the  stain  of  bastardy  and  the  younger 
one  enjoys  the  status  of  legitimacy.  Mun- 
ro  V.  Munro,  1  Rob.  Scot.  App.  H.  L.  492. 

This  doctrine  of  the  civil  law  has  found 
great  favor  and  been  adopted  in  many  of 
the  states  of  the  Union.  The  history  of 
legislation  upon  this  subject  in  this  coun- 
try shows  a  continual  advancement,  and 
a  breaking  away  from  those  antiquated 
English  maxims,  in  the  direction  of  hu- 
man progress  and  liberal  thought.  This 
Is  trne  not  only  in  relation  to  legislation 
In  other  states,  but  to  legislation  in  this 


state,  and  tbestatuteunderconslderatlon. 

The  construction  which  we  have  g^iven 
is  warranted  by  thelangfuage  used.  The 
first  clause  of  the  section  relates  to  illegiti- 
mate children  bom  after  a  certain  date, 
and  none  others;  the  second  clause  pre- 
scribes the  manner  in  which  the  guilty 
father  may  make  his  illegitimate  child  his 
heir,  where  no  marriage  has  taken  place 
between  the  parents;  and  the  third  clause 
adds  another  requirement  to  the  inter- 
marriage required  in  the  first  clause,  and 
under  these  circumstances  the  illegitimate 
child,  born  at  any  time,  shall  inherit  from 
his  kindred  as  if  legitimate. 

The  statute  as  first  enacted  in  183)<,  after- 
wards incorporated  into  the  revision  of 
1841,  existed  untiM852.  By  chapter  266  of 
that  year  the  legrislature  directed  that  the 
statute  should  be  so  construed  "as  to 
make  illegitimate  children  therein  men- 
tioned heirs  ol  the  father  as  well  as  of  the 
brothers  and  sisters,  and  in  the  same  man- 
ner as  if  they  ha^  been  born  In  lawful  wed- 
lock, whenever  their  parents  shall  have  in- 
termarried and  acknowledged  them  or 
adopted  them." 

This  statute  should  not  be  overlooked, 
for  it  has  never  been  repealed,  and  is  enti- 
tled to  consideration  upon  the  question  of 
legislative  intention.  "To  discover  the 
true  meaning  of  a  statute, "says  Chief  Jus- 
tice Parroks,  "it  Is  the  duty  of  the  court 
to  consider  other  stntntes  made  in  part 
materia,  whether  they  are  repealed  or  un- 
repealed." Church  V.  Crocker,  3  Mass.  21. 
"And  if  it  can  be  gathered  from  a  subse- 
quent statute  fo  part  materta  what  mean- 
ing the  legislature  attached  to  the  words 
ot  a  former  statute,  they  will  amount  to 
a  legislative  declaration  of  its  meaning, 
and  will  govern  the  construction  of  the 
first  statute."  U.  S.  v.  Freeman,  8  How. 
665. 

The  same  construction  seems  to  have 
been  given  to  this  statute  by  Barrows,  J., 
in  Inhabitants  of  Livermore  v.  Inhabit- 
ants ol  Peru.  65  Me.  472.  In  that  case, 
speaking  of  the  illegitimate  child,  he  says: 
"Though  illegitimate  by  birth,  iu  conse- 
quence ul  the  subsequent  intermarriage  ot 
her  parents,  the  birth  ot  other  children, 
and  her  own  adoption  into  the  family,  is 
to  be  deemed  legitimate." 

But  the  plaintiff's  contention  Is  against 
the  construction  of  this  statute  as  we  now 
view  it,  and  be  relies  upon  the  case  of 
Hunt  V.  Hunt,  87  Me.  883,  as  sustaining 
bis  position. 

While  It  is  not  necessary  to  criticise  the 
correctness  of  that  decision,  inasmuch  as 
it  was  based  upon  the  statute  of  1841,  It  is 
proper  to  remark  that  the  decision  went 
to  theextreme  limit  of  strict  construction. 
It  was  decided  under  a  statute  entirely 
different,  in  our  view,  from  the  law  gov- 
erning the  present  case.  The  legislative 
declaration  of  heirship  from  the  father  by 
an  illegitimate  (Act  ot  1852,  c.266)  was  not 
considered  by  the  learned  Judge  who  drew 
the  opinion  as  having  any  legitimate  bear- 
ing upon  the  decision  in  that  case,  inas- 
much as  the  father  of  the  Illegitimate 
had  deceased,  and  the  rights  otthe  other 
children  had  become  vested,  prior  to  its 
enactment.  There  was  a  strong  dissent- 
ing opinion  In  that  case,  even  as  the  law 
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then  stood.  If  we  compare  the  Rtatate  of 
1883  with  that  under  which  the  case  of 
Hunt  V.  Hunt  was  decided,  oar  bellel  Is 
strengthened  that  the  change  In  the  stat- 
ates  was  made,  not  fur  the  purpose  mere- 
ly of  a  more  condensed  and  clearer  state- 
ment of  the  law  as  it  existed  in  the  stat- 
utes of  1841,  but  for  the  purpose  of  con- 
ferring upon  the  Illegitimate  the  r]j;bt  of 
inheritance  denied  in  the  last-mentioned 
case.  The  legislative  declaration  of  heir- 
shlpfrora  the  father  has  been  added,  where 
before  it  did  not  exist.  The  negatiye 
form  of  expression  In  the  last  clause  of  the 
former  statute  has  been  changed  to  an 
affirmative;  not  so  much  is  now  required. 
Where  before,  in  addition  to  the  intermar- 
riage of  parents.  It  waa  necessary  that 
other  children  should  be  born  and  the  ille- 
gitimate adopted  into  the  family  of  his 
father,  the  law  now  requires,  besides  such 
Intermarriage,  the  birth  of  other  children 
or  adoption  into  the  family.  The  clause 
la  more  general,  the  wording  more  simple 
and  comprehensive.  The  pronoun  "his, " 
preceding  "kindred,"  which  in  the  former 
statute  referred  to  the  father  as  its  ante- 
cedent, now  refers  to  the  Illegitimate. 
"  He"  ( the  illegitimate) " shall  Inherit  from 
his  lineal  and  collateral  kindred,  and  they 
from  him,  as  if  legitimate."  The  right  of 
the  father  to  inherit  from  his  Illegitimate 
child  is  here  given.  Nowhere  else  is  It 
given. 

The  death  of  the  illegitimate  previous  to 
the  death  of  the  father  could  make  no  dif- 
ference in  the  right  of  inheritance  under 
the  laws  of  descent.  It  Would  make  no 
difference  in  the  case  of  a  legitimate  child ; 
and  this  statute  plainly  says  that  the 
illegitimate  (legitimatized  according  to  its 
terms)  shall  inherit  "as  if  legitimate." 

If,  then,  Isephene  was,  at  the  time  of  her 
decease,  a  lawful  heir  to  her  father,  her 
children,  the  delendaUts  in  this  case,  in- 
herit one-half  their  grandfather's  estate. 
It  is  well  settled  that  even  bastards  trans- 
mit proi»erty  to  their  own  offspring. 
That  was  the  rule  even  at  common  law. 
And  in  Ash  v.  Way,  2  Grat.  203,  it  was 
held  that  where  a  bastard  married  and 
died,  leaving  a  legitimate  child,  and  the 
father  of  the  bastard  had  in  her  Ilfe-tlnie 
recognized  her  as  his  child,  the  child  of 
the  bastard  may  inherit  through  her  from 
its  grandfather. 

But  it  Is  claimed  by  the  plaintiff  that, 
even  if  thecouH  should  hold  that  Isephene 
bad  been  legitimatized,  and  thereby,  might 
inherit  from  her  father,  these  defendants, 
her  legitimate  children,  cannot  inherit 
through  her  from  their  grandfather,  there 
being  no  provision  of  statute  allowing 
them  to  do  so ;  and  the  case  of  Curtis  v. 
Hewins,  11  Mete.  (Mass.)  294,  la  cited  and 
relied  upon  as  sustaining  this  position. 
This  is  altogether  too  strict  aconstraction 
to  be  applied  to  the  statute  in  the  present 
case.  The  decision  in  that  case  was  based 
upon  a  statute  very  different  from  that 
by  which  thiscase  is  governed.  The  opin- 
ion is  very  brief,  embracing  but  two  lines. 
The  head-note  is  misleading,  as  it  states 
only  half  the  provision  of  the  statute,  and 
omits  the  clause  by  which  the  court  was 
evidently  governed  in  its  decision,  and 
which   in   express   terms   prohibited  the 


grandchild  from  Inheriting  through  the 
mother  any  part  of  the  grandfather's  es- 
tate, viz. :  "But  he  shall  not  be  allowed 
to  claim,  as  representing  his  mother,  any 
part  of  the  estate  of  any  of  her  kindred, 
either  lineal  or  collateral."  Kent  v. 
Barker,  2  Gray.  537. 

While  the  opinion,  therefore,  in  Curtis  r. 
Hewins,  supra,  may  be  regarded  as  a  cor- 
rect exposition  of  the  law  in  that  jurisdic- 
tion, and  by  the  tribunal  rendering  It,  at 
the  time  It  was  given,  it  cannot  be  consid- 
ered as  authority  governing  this  court  in 
the  interpretation  of  a  statute  from  which 
such  express  prohibition  has  long  since 
been  eliminated,  and  so  apparently  humane 
and  remedial  as  this  seems  to  be. 

The  defendants  were  born  legitimate, 
the  mother  was  made  legitimnte  through 
the  law ;  thus  both  are  made  whole. 
"This  relaxation  in  the  la  ws  in  so  many 
states,"  says  Chancellor  Kent,  "of  the 
severity  of  the  common  law,  rests  upon 
the  principle  that  the  relation  of  parent 
and  child,  which  exists  in  this  unhappy 
case  in  all  Its  native  and  binding  force, 
ought  to  produce  the  ordinary  conse- 
quences of  consanguinity."  2  Kent, 
Comm.  214.  By  the  statute  the  illegiti- 
mate, after  certain  conditions  have  been 
fulfilled  by  the  father,  as  we  have  herein 
mentioned,  is  made  to  Inherit  from  his 
kindred,  and  they  from  him,  as  If  le^tl- 
mate.  If  these  defendants  are  not  to  be 
considered  as  inheriting  through  their 
mother  from  her  father  what  she  herself 
might'bave  Inherited,  then  the  "ordinary 
consequences  of  consanguinity"  spoken  of 
by  Chancellor  Kent  become  shorn  of  halt 
their  meaning.  To  be  sure,  such  consider- 
ations, while  they  ought  not  to  change 
the  construction  of  a  statute  whose  mean- 
ing is  plain  and  free  from  doubt,  may,  as 
is  the  history  of  legislation  on  the  same 
subject,  be  of  aid  in  determining  the  inten- 
tion of  the  law-makers,  and  throw  light 
upon  the  meaning  and  application  of 
terms  used.  Smith  v.  Chase,  71  Me.  165; 
Eaton  V.  Green,  22  Pick.  531. 

In  accordance  with  the  stipulation  in 
the  case  the  entry  must  be.  Judgment  for 
defendant  for  one-half  undivided  of  the 
real  estate  described  In  his  writ,  and  for 
no  more,  without  costs. 

Peters.   C.    J.,    and    Libbet.   £mbbt» 
Haskell,  and  Wbitkhoubb,  J  J.,  concur. 
(8S  Us.  am.) 

STATB  v.  SCBWARZaCHILD. 

(/{Supreme  Judicial  Court  of  Maine.    April  fl^ 
1891.) 

LiM  IKSUBAKCB  COMPANIES— DiSCBIMIWATION— IS- 
DICTMEKT. 

1.  The  true  construction  of  the  act  of  1889,  o. 
281,  is  to  require  life  insurance  companies  to 
give  equal  terms  to  those  persons  whom  it  in- 
sures that  are  of  the  same  class,  and  to  stipulate 
the  terms  of  insurance  in  their  policies,  and  to 
accord  to  none  any  other. 

2.  An  indictment  under  the  statute  charged 
that  the  defendant  allowed  a  rebate  premium 
payable  on  a  policy  that  he  issued,  but  failed  to 
aver  that  sucn  rebate  was  not  stipulated  in  the 
policy.  Held,  ttiat  the  indiotment  charges  no 
violation  of  the  statutes. 

(OfflcUU.) 

Exceptions  from  auperior  court.  Cum* 
berland  county. 
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This  case  was  presented  upon  exceptions 
to  the  overrnlfng  of  respondent's  general 
demurrer  to  an  Indictment  In  two  counts, 
drawn  under  so  mucli  of  section  1,  c.  281, 
Pub.  Lawsl889,  aa  reads  as  follows:  "Nor 
ahal]  any  such  c.onipany  or  agent  pay  or 
allow,  or  offer  to  pay  or  allow,  as  Induce- 
ment to  .Insarance,  any  rebate  of  preml- 
nms  payable  on  the  policy  or  other  bene- 
fits to  accrue  thereon. " 

Pub.  Laws  18S9,  c.  2S1,  reads  as  follows: 

"Section  1.  No  lite  insurance  company 
doing  business  in  this  state  shall  mal<e  or 
permit  any  distinction  or  discrimination 
In  favor  of  individuals  between  insurants 
ol  the  same  class  and  equal  expectation 
ul  life,  in  the  amount  of  payment  of  pre- 
miums, or  rates  charged  for  policies  of  life 
or  endowment  insurance,  or  in  the  divi- 
dends or  other  benefits  payable  thereon, 
or  in  any  other  of  the  terms  and  condi- 
tions of  the  contract  itmaiies;  nor  shall 
any  such  company  or  any  agent  thereof 
malie  any  contract  of  insurance  or  agree- 
ment as  to  such  contract,  other  than  as 
plainly  expressed  in  the  policy  issued  there- 
on ;  nor  shall  any  such  company  or  agent 
pay,  or  allow  or  offer  to  pay,  or  allow  as 
inducement  to  insurance,  any  rebate  of 
premiums  payable  on  the  policy  or  other 
benefits  to  accrue  thereon,  on  any  valua- 
ble consideration  nr  Inducement  whatev- 
er, not  specified  In  the  policy  contract  of  in- 
811  ranee. 

"Sec.  2.  Any  company,  or  officer  or  agent 
thereof,  violating  any  of  the  provisions  of 
this  act,  shall  be  punished  by  a  fine  of  not 
more  tlian  five  hundred  dollars  for  each 
offense;  and  the  insurance  commissinner 
may  revoke  the  license  of  any  agent  con- 
victed of  a  violation  of  the  provisions  of 
that  act. " 

Frank  W.  Robinson,  Co.  Atty.,  for  the 
State.    N.  &  H.  B.  Cleaves,  for  defendant. 

Haskell,  J.  The  true  construction  uf 
the  act  of  1889,  c.  281,  is  to  require  life  in- 
sarance companies  to  give  equal  terms  to 
those  persons  whom  it  Insures  that  are 
of  the  same  class,  aud  to  stipulate  the 
terms  of  the  insurance  in  their  policies, 
and  to  accord  to  none  any  other. 

The  indictment  cbarses  that  the  defend- 
ant did  allow  to  an  assured  a  rebate  of 
preminms  payable  on  his  policy,  but  falls 
to  allege  that  such  rebate  was  not  stipu- 
lated in  the  policy.  If  it  was,  then  no  of- 
fense under  the  statute  has  been  commit- 
ted. 

Rebate,  says  Webster,  is  "to  abate  or  de- 
duct from ;  to  mal<e  a  discount  from  fur 
prompt  payment. "  Now,  it  is  not  incon- 
Bistent  that  a  policy  should  provide  a  dis- 
count from  the  stated  premiums  upon  cer- 
tain conditions  that  might  be  thought  ]ust 
and  desirable,  nor  would  such  stipulation 
In  a  iiolicy  be  in  violation  of  the  statute; 
therefore  its  non-existence  should  be  nega- 
tived In  order  tocharge  a  violation  of  the 
statute.  The  allegation  "unlawfully  and 
contrary  to  the  form  of  the  statute"  is 
not  equivalent  to  such  negation.  State 
T.  Railroad  Co.,  58  Me.  46. 

Exceptions  sustained.  Indictment  ad- 
judged bad. 

Peters,  C.  J.,  and  Walton.  Virgin,  Lib- 
bet,  and  Wbitebovsb,  J  J.,  concur. 


165 

(8t  Ha.  MU 
OEEBNtlBF   V.  WATSdN. 

(.Suipreme  JuMolal  Court  of  MakM,     Anril  0, 

1891.) 

NOTH— Plaob  op  Patmbnt— AonOR'^DBMAin). 
A  promissory  note  payable  at'"Mt.  Ver- 
non" Is  not  payable  st  a  place  oertain,  within  the 
meaning  of  Key.  St.  c  88,  {  10,  so  as  to  require 
that  a  demand  of  payment  sbuuld  be  averred 
and  proved  as  a  prerequisite  to  the  maintenance 
of  a  suit  thereon. 

Exceptions  fropi  snijreme  Judicial  court, 
Franklin  county. 

Action  by  an  Indorsee  upon  the  two  fol- 
lowing promissory  notes: 

"f  23.86.  Mt.  Vernon,  March  8, 1884.  On 
demand  after  date  I  promise  to  pay  to  the 
order  of  M.  8.  Mayhew  twenty-three  and 
86-100  dollars  at  Mt.  Vernon,  with  Inter- 
est. Value  received.  John  R.  Watson. 
[Indorsed]  Harriet  A.  Mavhbw,  Ad- 
mr'x. " 

"$14.00.  Mt.  Vernon,  October  18,1883. 
Ou  the  first  day  of  March  after  date  I 

Eromise  to  pay  to  the  order  of  M.  S.  May- 
ew,  fourteen  dollars  at  Mt.  Vernon,  with 
interest  after.  Value  received.  John  R, 
Watson.  [Indorsed:]  Harriet  A.  Mat- 
HKw,  Adm'x." 

The  defendant  contended,  among  other 
defenses,  that  the  action  could  not  be 
maintained  without  proof  of  a  demand  of 
payment,  made  at  the  place  of  payment, 
prior  to  bringing  his  suit,  and  relied  on 
Rev.  St.  c.  32,  S  10,  which  reads :  "In  an 
action  on  a  promissory  note  payable  at  a 
place  certain,  either  on  demand,  or  on  de- 
mand at  or  after  a  time  Bpecifie<l  therein, 
the  plaintiff  shall  not  recover  unless  he 
proves  a  demand  madeatthe  place  of  pay- 
ment prior  to  the  commencement  of  the 
suit.  •  •  •"  The  presiding  Justice 
ruled  that  the  action  could  be  main- 
tained, holding  that  Mt.  Vernon  was  not 
a  "place  certain,"  within  the  meaning  of 
the  statute.  The  verdict  was  for  the 
plaintiff,  and  the  defendant  excepted  to 
the  ruling  of  the  court. 

E.  O.  Greenleaf,  for  plaintiff.  H.  L. 
Wbttcomb,  for  defendant. 

Haskell,  J.  Assumpsit  on  two  promis- 
sory notes  payable  "  at  Mt.  Vernon, "  one 
on  demand,  and  the  other  upon  a  day  cer- 
tain. No  demand  of  payment  of  either 
note  was  averred  or  proved.  The  law  did 
not  require  it.  Neither  note  was  made 
payable  at  a  place  certain,  within  the 
meaning  of  Rev.  St.  c.  32,  S  10,  and,  If  they 
were,  the  latter  was  not  made  payable 
there  on  demand.  Stowe  v.  Colburn,  30 
Me.  32:  Patterson  v.  Vose,  43  Me.  552. 

"At  Mt.  Vernon"  cannot  be  considered, 
in  this  case,  as  a  place  certain.  It  is  the 
name  of  a  town  in  this  state,  of  which 
the  court  takes  judicial  notice.  It  it  were 
the  name  of  a  residence  or  place  of  busi- 
ness. It  would  be  otherwise.  Had  George 
Washington  made  a  note  payable  at  Mt. 
Vernon,  it  would  doubtless  have  been  pay- 
able at  his  residence.  ,  Where  the  maker 
of  this  note  resided  or  did  business  does 
not  appear.  The  note  Is  dated  at"Mt. 
Vernon, "and  made  payable  there.  Where 
in  the  tovk-n  should  demand  have  been 
made?    The  maker  Is  neither  shown  to 
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have  lived  there,  nor  to  have  bad  a  place 
of  bosineM  there. 

There  would  be  no  ntility  In  reqnlrlng  a 
note,  payable  In  Portland  or  Angasta  or 
Bangor,  to  be  presented  In  either  of  those 

g laces  tor  payment,  before  suit  cunld  be 
ronghtnpon  it.   It  would  be  unnecessary 
trouble   and     meaningless    performance. 
The  other  questions  were  not  argued,  and 
are  waived. 
Exceptions  overmled. 

Petbus,  C.  J.,  and  Walton,  Vibqim, 
lasBKX,  and  Wbiteuodse.  J  J.,  concur 


(88  Ha.  267) 
BOCKLAMD  WaTBB  Ck>.  T.  CiTT  OF  BOOK- 
L.ASO. 

(Supreme  JvMeial  Court  cf  WAne.    April  0, 
1881.) 

Watsb  Cokpakibs— PiFia  nr  Btbiit  —  RsPiUBB. 
Where  s  water  company  haa  a  right,  un- 
der Ita  charter,  to  lay  ita  pipea  through  the 
atreeta  (d!  a  city,  *'in  auoh  a  manner  as  not  to  ob- 
•truct  or  impede  travel  thereon, "  held,  that  the 
city  retained  the  right  to  repair  its  streets  in 
the  ordinary  manner,  although  in  so  doing  the 
pipes  of  the  water  company  may  thereby  be- 
come exposed,  and  it  is  compelled  to  sink  them 
deeper,  to  protect  them  from  frost  and  other 
dangers;  it  appearing  that  such  reoalrs  we  not 
made  In  an  improper  manner. 
(Q0loial.) 

Beport  from  supreme  Judicial  court, 
Knox  county. 

This  was  an  action  on  the  case  to  recover 
damage  alleged  to  have  been  done  the 
plaintilf's  easement,  as  Is  more  fully  set 
forth  In  the  writ,  a  copy  of  the  declaration 
in  which  Is  set  forth  below.  For  the  pur- 
pose of  determining  the  law  applicable  to 
the  case.  It  is  admitted  that  Rankin  street 
Is  a  street  within  the  city  of  Rockland 
opened  to  the  public,  and  was  used  as 
such  street  before  any  of  the  acts  men- 
tioned herein;  that  plaintiff's  charter  was 
duly  accepted  by  the  corporation,  and 
that  under  its  authority  the  plain  titf's 
water-pipe,  being  a  part  of  its  aqueduct, 
was  laid  along  and  under  the  surface  of 
Bankin  street,  and  on  one  side  of  the  trav- 
eled part  thereof,  as  alleged  in  the  writ. 
The  plaintiff  introduced  testimony  tending 
to  show  that  in  the  repairs  of  said  street 
by  the  city  road  commissioners  from  time 
to  time  earth  and  soil  have  been  removed 
from  and  over  the  plaintiff's  water-pipe, 
scraped  up  into  the  center  of  the  road,  and 
away  irom  the  side  where  plaintiff's  pipe 
was  laid,  and  the  earth  and  covering  of 
said  pipe  taken  away  to  such  an  extent 
that  it  was  necessary  for  the  plaintiff  to 
sink  its  pipe  deeper  to  protect  it  from  frost 
and  other  dangers;  by  reason  of  which 
larg^e  expense  was  incurred,  and  of  which 
the  defendant  had  due  notice. 

The  city  conncll  has  not  within  six  years 
past  authorised  any  change  in  the  grade 
of  said  street. 

Declaration:  "In  a  plea  of  the  case;  for 
that  whereas,  the  plaintiff,  before  and  at 
the  time  of  the  committing  of  the  griev- 
ances by  the  said  defendant  as  hereinafter 
set  forth,  was  and  from  thence  hitherto 
bath  been  and  still  is,  lawfully  possessed 
of  a  certain  right  to  and  Interest  in  all 
that  land  in  said  city  of  Bockland  used 


and  occupied  for  streets,  roads,  or  ways, 
to-wlt,  the  right  to  carry  and  conduct 
their  aqueduct  under  any  street  and  high- 
way, or  other  way  in  said  city  of  Bock- 
land, in  such  manner  as  not  to  obstruct 
or  Impede  travel  thereon,  and  to  enter 
apon  and  dig  up  any  such  road,  street,  or 
way  for  the  purpose  of  laying  down  pipes 
beneath  the  surface  thereof,  and  for  main- 
taining and  repairing  the  same,  and  to 
maintain  said  pipes  under  said  road, 
street,  and  way  without  hindrance,  dis- 
turbance, or  Interference  with  the  same. 

"And  plaintiff  avers  that,  under  and  by 
virtue  of  said  right  and  authority  of  law, 
it  had  long  before  the  time  aforetfaid  been 
in  the  occupation  and  possession  of  said 
lands,  and  still  is  in  the  possession  and  oc- 
cupation thereof,  and  had  laid  its  aque- 
duct fur  the  conducting  of  water  to  the 
said  city  of  Bockland  from  'Tolman's 
Pond,'  so-called,  along  and  beneath  the 
surface  of  the  street  called  '  Rankin  Street,' 
In  said  city  of  Rorkland,  so  that  it  did  not 
Impede  travel  thereon,  and  had  kept  and 
maintained  the  same  in  and  under  the  sur- 
face of  that  part  of  said  Rankin  street 
called 'Bankin  Hill.' 

"And  by  reason  thereof  the  plaintiff 
ought,  during  all  the  time  aforesaid,  to 
have  maintained,  and  still  of  right  ought 
to  have  and  maintain,  its  aqueduct  be- 
neath the  surface  of  said  street  free  from 
all  disturbance  and  interference;  yet  the 
said  defendant,  well  knowing  the  premises, 
but  wrongfully  and  unjustly  Intending  to 
injure  the  said  plaintiff  In  that  behalf,  and 
to  deprive  it  of  the  use  and  benefit  of  its 
said  pipes  and  aqueduct  so  sunk  beneath 
the  surface  of  said  street  as  aforesaid,  on 
the  first  day  of  January,  A.  D.  18K4,  and 
on  divers  other  days  and  times  between 
that  day  and  the  day  of  the  date  hereof, 
by  its  servants  and  agents,  wrongfully, 
unlawfully,  and  Injuriously  did  then  and 
there  dig  up,  remove,  and  carry  away  the 
earth  and  soil  covered  over  and  upon  said 
aqueduct  at  said  Bankin  hill,  so  that  the 
same  was  exposed  and  rendered  unsuita- 
ble, and  unsafe  for  the  carrying  of  wate: 
from  the  pund  of  said  plaintiff  to  the  said 
city  of  Bockland,  and  rendered  of  little  use 
and  value  to  the  plaintiff. 

"  Whereby,  and  by  reason  whereof,  the 
plaintiff  was  put  to  great  expense,  to-wlt, 
the  sura  of  seven  hundred  dollars.  In  sink- 
ing said  aqueduct  to  a  lower  depth,  and 
covering  the  same  so  that  it  should  be  se- 
cure and  safe,  and  suitable  for  the  con- 
ducting of  water  to  said  city  as  aforesaid. 

.7.  O.  Rohinaoa  and  J.  F.  Libbey,  for 
plaintiff.  B.  K.  Qould  and  C.  E.  IdttleHeld, 
for  defendant. 

Haskbli.,  J.  The  plaintiff  had  a  right, 
under  Its  charter,  to  lay  Its  pipes  through 
the  streets  of  defendant  city  "  in  such  man- 
ner as  not  to  obstruct  or  Impede  travel 
thereon."  The  city,  of  course,  retained 
the  right  to  repair  its  streets  in  the  ordi- 
nary manner.  In  turnplking  one  of  such 
streets,  It  Is  charged  with  so  uncovering 
one  of  the  plaintiff's  pipes  as  to  expose  it 
to  frost.  Suppose  it  did.  In  the  absence 
of  any  improper  method  in  so  doing,  it  in- 
curred no  liability  to  the  plaintiff.  The 
latter  should  have  laid  its  pipes  In  such 
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manner  tbat  ordinary  and  suitable  repairs 
of  tbe  road  would  not  affect  them.  Tbe 
defendant  bns  TloIat«d  no  law  nor  bas  It 
Invaded  any  rlKht  of  tbe  plaintiff.  Judg- 
ment for  defendant. 

Peters,  C.  J.,  and  Walton,  Viboin,  Lib- 
BBT,  and  Whitbhodbb,  JJ.,  concur. 


(«s  M«.  ni) 

Websteb  t.  Tdttlk. 

(Supreme  Judicioi  Court  of  Maine.    April  0, 

1891.) 

QUIXTIHO  TiTLB— IdMITATIONg  — CONSTITUnOKAL 
LiLW. 

Sections  47  and  48,  c.  104,  Rev.  St.,  en- 
abling  those  In  possession  of  real  estate  claim- 
ing freehold,  or  an  unexpired  term  of  not  less 
than  10  years  therein,  to  quiet  their  title  against 
adverse  claimants  by  petition  reqairing  such 
claimants  to  bring  suit  within  such  time  as  the 
court  may  order,  are  constitutional. 
iOfflchU.) 

Exceptions  from  supreme  Judicial  court, 
franklin  county. 

This  was  a  petition  in  whlcb  tbe  de- 
fendant was  summoned  to  show  cause 
why  heshould  not  bring  an  action  to  try  bis 
alleged  title  to  certain  real  estate  situate 
in  Freeman,  Franklin  county,  and  which 
tbe  plaintiff  averred  she  owned  and  pos- 
sessed in  fee-simple.  Tbe  petition  con- 
eludes:  "And  the  aaid  Eunice  Webster 
further  avers  and  says  tbat  she  is  credibly 
Informed  and  believes  tbat  John  Tuttle, 
of  said  Freeman,  makes  some  claim  ad- 
verse to  her  estate  in  said  premises,  to- 
wlt,  tbat  he  owns  said  land  and  premises 
in  fee-simple. " 

Tbe  defendant  filed  tbe  following  an- 
swer: 

"And  now  comes  tbe  said  defendant, 
and  says  tbat  he  ought  not  to  be  com- 
pelled to  bring  an  action  to  test  bis  title 
to  tbe  described  premises,  because  such 
compulsion  is  contrary  to  the  bill  of 
rights,  which  provides  that  'every  clti- 
sen  may  freely  speak,  write,  and  publish 
bis  sentiments  on  any  subject,  being  re- 
sponsible for  the  abuse  of  this  liberty.' 

"That  he  ought  not  to  be  compelled  to 
bring  such  action,  nor  ought  a  decree  to 
be  entered  against  him  debarring  him 
from  bringing  such  action  hereafter  It  be 
should  see  fit  to  do  so,  for  the  statute 
making  such  provision  is  oppressive  and 
unconstitutional. 

"Tbe  defendant  conscientiously  believes 
tbat  be  has  title  to  tbe  premises  in  ques- 
tion, and  claims  tbat  be  has  the  constitu- 
tional right  to  say  so,  but  denies  tbe  right 
of  tbe  legislature  to  compel  blm  to  bring  an 
action  against  bis  neighbor,  it  be  prefers 
not  to  do  so ;  and  denies  the  rigbt  of  tbe 
legislature  to  authorize  a  decree  tu  be  en. 
tered  against  blm  depriving  htm  of  any 
Interest  tbat  be  may  have  in  tbe  premises, 
even  tbougb  he  does  not  see  fit  to  assert 
bis  rigbt  to  tbe  same. " 

Tbe  defendant  at  tbe  September  term, 
1889,  was  ordered  to  bring  an  action  re- 
turnable at  tbe  next  (March,  1889)  term, 
when,  not  having  complied  with  tbe  order 
of  court,  the  following  decree  was  made: 

"Tbis  cause  came  on  for  bearing,  and  It 
appearing  tbat  tbe  court  has  fall  Jurisdic- 
tion, and   that   tbe  defendant  appeared 


and  has  disobeyed  tbe  order  of  court  to 
bring  an  action  and  try  bis  title  to  tbe 
real  estate  described  in  plaintlB's  petilion, 
and  tbe  court  having  maturely  considered 
tbe  matter,  it  la  ordered  and  decreed  tbat 
the  said  John  Tuttle  shall  be,  and  hereby 
is,  forever  debarred  and  estopped  from 
having  or  claiming  any  rigbt  or  title  ad- 
verse to  tbe  iietitloner  In  the  premises 
described  in  her  petition. " 

Tbe  defendant  thereupon  excepted  to  tbe 
decree.  Tbe  case  was  submitted  without 
argument. 

S.  Clifford  Belcber,  for  plaintiff,  B.  L. 
Wbitcomb,  for  defendant. 

Haskell,  J.  Tbe  only  question  present- 
ed In  this  case  is  whether  sections47 and 48, 
c.  104,  Rev.  St.,  to  enable  those  in  posses- 
sion of  real  estate  claiming  a  freehold,  or 
an  unexpired  term  of  not  less  than  10 
years  therein,  to  quiet  their  title  to  tbe 
same  against  adverse  claimants  by  peti- 
tion to  tbis  court  and  decree  tbereon,  are 
constitutional. 

No  case  has  been  cited  at  tbe  bar  tend- 
ing to  tbe  contrary.  A  similar  statute 
was  enacted  in  Massachusetts  in  1852, 
(chapter  812,  g  52,)  bh  a  substitute  for  the 
more  effectual  remedy  in  equity  to  quiet 
titles  tbat  the  court  of  tbat  state  then 
had  no  power  to  give.  Clouston  v. 
Shearer,  99  Mass.  209. 

Tbe  latter  is  common  in  courts  of  equity, 
and  no  good  reason  appears  why  tb< 
former  should  not  be  held  to  be  within  tbe 
power  of  tbe  legislature  to  establiah.  It 
baa  not  been  given  as  a  matter  of  right 
where  the  respondents  appear  and  claim 
title  and  show  cause  in  tbe  premises,  for 
then  tbe  court  has  to  make  such  decree  as 
seems  equitable  and  Just,  or,  in  other 
words,  act  in  the  exercise  of  sound  discre- 
tion. Whether  that  discretion  was  prop- 
erly exercised  is  not  a  pending  question, 
for  no  exceptions  were  taken  to  the  ex- 
ercise of  it.  The  decree  requiring  suit  to 
be  brought  was  entered  at  a  prior  term  and 
by  another  Judge.  The  decree  now  com- 
plained of,  barring  tbe  respondent's  claim, 
was  entered  as  peremptorily  required  by 
statute  In  caseof  disobedience  of  tbe  order 
to  bring  suit.  The  legislature  ordained 
tbe  power,  and  tbe  court  has  exercised  It. 
Tbe  decree  Is  valid  and  must  stand. 

Exceptions  overruled. 

Peters,  C.  J.,  and  Walton,  Virgin, 
LiBBBi,  and  Writbhoubb,JJ.,  concur. 


White  r. 


(8S 

Phosnix  Ins.  Co. 


279) 


(Atpreme  Judicial  Cavort  vf  Maine.    April  0, 
189L) 

Instib^nob— CoNDinoRS  —  Vaoatino  Pbbmibbs— 

BVIDSHOB. 

1.  To  avoid  a  policy  of  fire  Insurance  stipu- 
lating that,  whenever  the  buildings  insured  shall . 
become  vacant,  the  insurance  thereon  shall 
cease,  it  must  be  shown  tbat  not  only  have  the 
buildings  become  vacant  la  violation  of  the 
terms  of  the  policy,  but  that  the  risk  was  there- 
by increased.    Rev.  St  o.  49,  {(  30. 

8.  It  is  common  knowledge,  of  which  courts 
tako  judicial  notice,  that  vacant  buildings,  as  a 
class,  are  more  exposed  to  damage  from  fire  than 
they  would  be  if  occupied.  The  testimony  of 
witnesses,  therefore,    tending  only  to  establish 
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Buch  fact  already  known,  is.nnnecessary  and  in- 
admissible. 

8.  When  the  vacancy  of  buildings  .Insured  Is 
shown,  a  presumption,  arises  of  an  Increased 
hazard  from  fire,  but  the  peculiar  condition,  con- 
struction, and  surroundings  may  rebut  such  pre- 
sumption, and  even  show  that  such  hazard  is  de- 
creased. 

4.  Under  the  statute  the  burden  is  upon  the 
insurance  company  to  show  an  increase  of  risk; 
and,  when  the  vacancy  Is  shown,  it  has  such 
presumption  in  its  favor  ttiat,  if  not  rebutted, 
is  sutBcient  to  prove  the  fact;  but,  when  other 
facts  appear,  it  is  for  the  jury  to  say  whether 
the  presumption  shall  still  prevail,  or  whether 
it  has  been  rebutted,  and  whether,  on  the  whole 
evidence,  the  risk  is  shown  to  have  been  in- 
creased. 

6.  When  the  building  destroyed  had  been 
left  vacant  for  nearly  a  year,  and  the  defendant 
company  seema  to  have  had  neither  the  presump- 
tion of  increased  hazard  accorded  it  at  the  trial, 
nor  to  have  been  permitted  to  show  it,  held,  that 
it  was  entitled  to  one  or  the  other,  and  tliat  a 
new  trial  shoold  be  ordered. 

(OfflctaZ.) 

Exceptions  from  supreme  Judicial  court, 
AndroBcoggln  county. 
.  This  was  an  action  of  assumpsit  on  a 
policy  of  fire  insurance.  Plea,  genernl 
Issue,  with  a  briet  statement  that  the  pul- 
ley had  been  rendered  void  because  of 
the  premises  becoming  vacant  and  unoc- 
cupied, and  so  remaining  until  rhe  time  of 
the  fire,  a  space  of  about  10  months,  with- 
out the  written  consent  of  the  company 
indorsed  on  the  policy;  and  that  by  the 
vacancy  and  non-occupancy  the  risk  on 
the  premises  was  materially  Increased. 
The  verdict  was  for  the  plaintiff. 

In  the  course  of  the  trial,  witnesses 
were  called  by  the  defendant  to  show  that 
non-occupancy  Increases  the  hazard;  and 
they  were  asked  whether  or  not  It  is  the 
usage  of  Insurance  companies,  generally, 
to  charge  extra  premiums  on  houses  In- 
tended or  known  to   be  unoccupied. 

The  defendant  also  offered  toproveby  Its 
witnesses  that  the  usage  and  custom  of 
the  Insurance  business  Is, — First,  not  to 
insure  at  all  vacant  farm  buildings,  except 
lor  a  temporary  vacancy;  and,  second,  if 
they  injure  at  all,  an  extra  premium  is 
charged ;  and  they  were  asked  what  Is 
the  usage  or  custom  of  insurance  compa- 
nies, generally,  as  to  Insuring  at  all-  unoc- 
cupied farm  dwellings  or  buildings,  for 
any  period  beyond  a  temporary  vacancy, 
such  as  30  or  60  days.  The  court,  upon  ob- 
jection, excluded  the  questions  and  testi- 
mony offered.  The  defendant  excepted  to 
the  rulings  of  the  court,  and  the  exclusion 
of  the  testimony  thus  offered. 

The  testimony  on  the  motion  is  omitted. 

A.  R.  Sav&ge&nA  B.  TV.  Oakes,  for  plain- 
tiff. Baker,  Baker  &  Cornish,  for  defend- 
ant. 

Haskell,  J.  The  removal  of  tenants 
from  the  farm  buildings  Insured  and 
•  burned  did  not  avoid  the  policy,  unless 
the  risk  was  thereby  Increased,  (Rev.  St. 
C.49,  §  20;)  and  the  increase  of  risk  Isa  fact 
for  the  jury,  and  must  be  shown.  In  order 
to  work  a  forfeiture  of  the  policy,  (Lan- 
cy  V.  InHuranceCo.,  8a  Me.  492,  20  Atl.  Eep. 
79;  Luce  v.  Insurance  Co.,  105  Mass.  297.) 

That  vacant  buildings  are  more  exposed 
to  danger  from  fire  than  they  would  be 


It  occupied  Is  a  fact  of  common  knowl- 
edge, to  prove  which,  therefore,  the  opin- 
ions of  witnesses  are  Incompetent  and  un- 
necessary. Mulry  V.  InBuranceCo.,5  Gray, 
541;  Lyman  v.  Insurance  Co.,  14  Allen, 
829;  Luce  v.  Insurance  Co.,  supra;  Joyce 
V.  Insurance  Co.,  45  Me.  168;  Cannell  v.  In- 
surance Co.,  59  Me.  582;  Thayer  v.  Insur- 
ance Co.,  70  Me.  531. 

When  the  building  Insured  is  shown  to 
be  vacant,  the  risk  of  Ore  is  presumed  to 
be  Increased;  but  this  presumption  is  not 
conclusive,  for  the  peculiar  condition,  con- 
struction, and  surroundings  of  the  build- 
ing may  be  such  thatthepresumption  will 
bo  completely  destroyed,  and  show  that 
the  risk  is  not  Increased,  or  even  that  it 
is  decreased. 

Under  the  statute,  the  burden  is  upon 
the  defendant  to  show  an  increase  of  risk. 
"When  the  vacancy  is  shown,  it  has  the  pre- 
sumption of  increase  in  its  favor,  and,  un- 
less rebutted,  is  sufficient  to  prove  the 
fact;  but,  when  all  the  facts  that  picture 
the  particular  building  appear,  the  jury 
must  say  whether  the  presumption  shall 
still  prevail,  or  whetherit  is  rebutted,  and 
whether,  on  the  whole  evidence,  the  risk 
Is  shown  to  have  -been  Increased.  This 
view  Is  substantially  Illustrated  by  the 
judgment  of  this  court  in  dealing  with  the 
facts  In  Lancy  v.  Insurance  Co.,  82  Me. 
492.  20  Atl.  Rep.  79. 

The  evidence  offered  and  excluded  tended 
simply  to  prove  that  vacant  buildings, 
as  a  rule,  are  more  exposed  to  loss  by 
fire  than  if  occupied,  inasmuch  as  the  cost 
of  their  insurance  Is  universally  fixed  at 
higher  rates  of  premium.  If  the  court 
failed  to  take  judicial  notice  of  the  fact 
that  the  evidence  tended  to  prove,  its  ex- 
clusion might  ha  ve  been  error,  fur  the  rea- 
sons stated  in  Luce  v.  Insurance  Co.,  su- 
pra; but,  when  the  fact  is  known  and  rec- 
ognized as  within  the  common  knowledge 
of  nil  well-informed  persons,  it  is  useless 
to   waste  the  time  of  a  trial  In  proving  It. 

The  buildings  destroyed  in  this  case  had 
been  left  vacant  for  nearly  a  year.  Upon 
tlie  trial  the  defendant  should  have  been 
allowed  either  to  count  the  presumption 
from  vacancy  In  Its  favor,  or  to  show 
facts  tending  to  prove  it.  We  fear  the  tri- 
al did  not  proceed  upon  that  theory,  and 
therefore  are  of  opinion  that  a  new  trial 
should  be  ordered. 

Motion  sustained. 

Fbteks,  C.  J.,  and  Walton,  Virgin,  Lib- 
BKY,  and  Whitbhousk,  J  J.,  concur. 


(83  Me.  m) 

In  re  Railroad  Coumissionerb. 

(Supreme  Judiotol  Covrt  of  Maine.    April  6, 
1891.) 

KaILBOAD  (3OM1UB8I0NBBS  —  PUBUO  CBOSfllXe^- 

RxaniiATioN. 
Railroad  commissioneis  have  no  iurisdic- 
tion  to  regulate  the  ci-ossing  of  railroad  tracks 
and  public  ways  unless  the  former  are  made 
under  charter  authority,  so  as  to  be  maintained 
in  the  exercise  of  eminent  dom&ln,  and  become 
a  railroad  for  public  use,  because  when  not  so 
laid  they  are  a  mere  convenience,  to  be  aced  or 
disused  at  pleasure,  to  l>e  maintained  or  removed 
at  the  will  of  their  owner.  They  are  private 
property,  subject  to  be  taken  in  the  ezerciso  of 
eminent  domain  by  the  laying  out  oX  a  pubiie 
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way,  and  are  proteotefl  by  th«  lama  right*  of  eom> 
penaatlon. 

(Q0loial-) 

Exceptions  from  snpreme  Judicial  eoart, 
York  county. 

From  the  bill  ot  exceptions  it  appeared 
tbat,  the  railroad  eommlBsloners  havina: 
declined  to  make  any  determination  or 
award  upon  tb'e  tenna  and  condltiona  for 
cnwaing  tbe  track  of  tbe  Boston  &  Maine 
Bailroad,  wi  tb  a  town-way,  in  Kennebunk, 
tbe  petitioners,  tbemanicipalofiBcersottbe 
town,  upon  tbe  coming  In  of  the  report  ot 
tbe  commissioners,  moved  Its  acceptance 
by  tbe  coort.  Tbis  motion  was  opposed 
by  tbe  railroad,  and  it  asked  for  a  recom- 
mittal, with  directions  from  the  court 
that  "  tbe  commissioners  take  JurlRdlctlon 
in  the  premises,  and  determine  it  aucb  rail- 
road track  was  in  fact  constructed  before 
tbe  way.  described  by  the  petitioners  in 
their  petition,  was  located ;  whether  said 
way  (1)  shall  be  permitted  to  cross  said 
track  atsrade  therewith  or  not;  and  (2j 
tbe  manner  and  condition  of  crosslnK  the 
same;  and  (8)  apportion  the  expenue  of 
buUdlns;  and  maintaining  so  mnch  there- 
of as  is  within  tbe  limits  of  snch  railroad 
between  said  Inbabltanta  of  Kennebunk 
and  said  Boston  and  Maine  Bailroad,  and, 
if  otherwise,  then  to  determine  the  manner 
and  conditions  of  the  crossing  of  said  way 
by  said  railroad. " 

The  conrt  ordered  the  report  to  be  ae- 
cepted,  and  denied  tbe  motion  to  recom- 
mit. The  railroad  thereupon  filed  its  ex- 
ceptions to  tbe  ralinir  and  refusal  by  tbe 
court. 

Tbe  railroad  commissioners  give,  in 
their  report,  tbe  reasons  for  declining  to 
take  Jurisdiction,  which  are  as  follows: 

"It  appeared  from  the  view  aforesaid, 
and  from  tbeevidenceelii-ited  at  said  hear- 
ing, that  the  Boston  and  Maine  Bailroad, 
prior  to  tbe  location  and  eetabliahment 
of  said  town-way,  had.  at  the  reqaest  of 
tbe  Mousam  Manufacturing  Company  and 
others,  and  by  permission  of  the  land- 
owners, constructed  a  spur  track  from 
their  main  line,  near  the  station  in  Kenne- 
bunk, to  the  manufacturing  establishment 
of  said  company  and  others  in  said  vil- 
lage; that  the  town-way  aforesaid,  as  lo- 
cated, crosses  said  spnr  track  near  a  shoe- 
factory  recently  erected  there. 

"It  is  not  tbe  province  or  duty  ot  tbe 
board  to  determine  the  lf>gal  rights  of  the 
parties  intere^^ted ;  neither  Is  it  necessary 
to  give  any  opinion  relative  thereto,  fur- 
ther than  to  state  the  views  of  the  board  as 
to  their  Jurisdiction  of  tbe  subject-matter. 

"Section  18,  c.  61,  of  tbe  Be  vised  Stat- 
ntes  is  as  follows : 

"•Any  railroad  corporation,  under  the  di- 
rection of  tbe  railroad  commissioners,  may 
locato,  construct,  and  maintain  branch 
railroad  tracks  to  any  mills  or  manalact- 
nring  esraibllshments  erected  in  any  town 
or  township,  but  not  within  any  city 
through  which  the  main  line  of  said  rail- 
road is  constrncted,  without  tbe  consent 
of  the  city  council;  and  for  tbat  purpose 
said  corporation  shall  have  all  the  pow- 
ers and  rights  granted,  and  be  subject  to 
all  tbe  doties  imposed  upon  it,  by  Its  char- 
ter.' 


*Tbat  a  railroad  company  may  eon- 
■tmct  a  spnr  track  on  their  own  land,  or 
oyer  that  of  any  other,  by  permission,  to 
a  manufacturing  establistamcAt  or  else- 
where, provided  the  public  interests  are 
not  concerned,  we  do  not  doubt;  but  It 
tbe  public  have  in  such  lands,  or  thereafter 
acqalre,  rights  ur  interests  therein,  we 
doubt  if  snch  track  would  be  legally  es- 
tablished, except  by  special  charter,  or  by 
the  mode  above  prescribed.  It  did  not 
appear  that  the' Boston  and  Maine  Bail- 
'road  had  ever  been  granted,  by  charter  or 
otherwise,  the  right  to  locate  and  con- 
struct said  apur  track,  except  from  the 
land-owners  above  mentioned. 

"Under  these  circumstances,  have  tbe 
Boston  and  Maine  Railroad,  by  merely  con- 
structing a  line  of  spur  track,  as  aboye 
set  forth,  acquired  'all  the  powers  and 
rights  granted,  and  are  they  subject  to 
all  tbe  duties  imposed  upon  them, by  their 
charter?'  It  not,  then,  as  we  view  It,  the 
town  had  the  right  to  lay  out  and  estab- 
lish the  town-way  without  regard  to  such 
railroad  track  or  the  location  of  it.  True, 
there  is  a  track  laid  there;  but  la  such 
track,  placed  there  in  the  manner  tbe  evi- 
dence discloses  it  to  bare  been,  a  railroad 
track,  within  the  meaning  of  the  statutes? 
In  other  words,  does  the  mere  laying 
down  of  sleepers  and  rails  over  a  certain 
territory,  by  the  permission  ot  the  land- 
owners, constitute  It  a  railroad,  within 
tbe  meaning  of  tbe  atatnte,  so  aa  to  re- 
quire town  and  citiea.  In  laying  out  waya 
over  land  where  such  tracks  have  been 
laid,  to  aak  the  hoard  of  railroad  commls- 
aloners  to  adjudicate  upon  the  manner 
and  conditions  ot  crossing  such  track? 
This  petition  Is  based  upon  tbe  provisions 
of  section  27,  c.  18,  ot  tbe  Beviaed  Statutes, 
as  amended  by  chapter  282  ot  tbe  Public 
Laws  of  1889,  which  provide  tbat  'town- 
ways  and  highways  may  be  laid  out 
across,  over,  or  under  any  railroad  track, 
except  tbat,  before  such  waya  ahall  be  con- 
structed, the  railroad  commiasioners.  on 
appllcatlop  of  the  municipal  officers  of  the 
city  or  town  wherein  aucb  way  is  located, 
or  of  tbe  parlies  owning  or  operating  tbe 
railroad,  shall,  upon  notice  and  hearing, 
determine  whether  tbe  way  shall  be  per- 
mitted to  cross  such  track  at  grade  there- 
with or  not,  and  the  manner  and  condl- 
tiona ot  croaaing  the  same;  and  the  ex- 
pense of  building  and  maintaining  so 
mnch  tbMvof  as  la  within  the  limits  of 
such  railroad  ahall  be  borne  by  such  rail- 
road company,  or  by  the  city  and  town  in 
which  such  way  is  located,  or  shall  be  ap- 
portioned between  such  company  and  city 
or  town,  as  may  be  determined  by  said 
railroad  commissioners.*  Evidently,  tbe 
legislature,  In  nning  the  words 'railroad 
track,' Intended  it  to  be  one  bavlnga  legal 
location,  established  under  prescribed 
forms  of  law,  and  that  the  company  op- 
erating It 'shall  have  all  tbe  powers  and 
rigbta  granted,  and  be  subject  to  all  the 
duties  imposed  upon  it,  by  its  charter.' 

"So  far  as  appears,  tbla  spur  track  has 
no  defined  location  or  legal  limits  upon 
tbe  face  of  the  earth.  How  then  can  the 
board  of  commiasioners  'determine  the 
manner  and  condltiona'  this  town-way 
sball   cross   it,  or  bow  tbe  'expense  ot 
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ballding  and  maintaining  so  mnch  there- 
of as  is  within  the  limits  of  such  railroad 
shall  be  borne?'  From  all  the  tacts  dis- 
closed at  said  beariuKt  to  onr  minds  it  is 
dear  that  the  board  ot  railroad  commis- 
sioners have  no  ]uri8diction  ot  the  subject- 
matter  set  tortb  in  the  petitioners'  appli- 
cation, and  tberetore  moat  decline  to  make 
any  determination  or  award  under  same. " 
a.  C.  Teuton,  tor  Boston  ft  M.  B.  Co. 
W.  L.  D&me,  for  citjr  ot  Kennebunk. 

Maskbll,  J.  Railroads  for  public  nse 
are  creatures  of  the  legislature,  eltlier  by 
charter  or  by  organiiation  under  the  stat- 
ute. They  are  public  highways:  great 
thoroughfares  ot  public  travel  and  com- 
merce; endowed  with  the  right  ot  eminent 
domain,  subject  to  the  laws  ot  the  state. 
Spofford  V.  Railroad  Co.,  66  Me.  26. 

By  Rev.  St.  c.  61,  {  14,  "a  railroad  cor- 
poration, tor  the  location,  conetruction, 
repair,  and  conrenientuee  of  its  road,  may 
talce  and  hold,  aa  tor  public  uaee,land  and 
all  materials  inorupon  it;  but  the  land  bo 
taken  shall  not  exceed  tour  rods  in  width, 
unless  necessary  for  excavation,  embank- 
ment, or  materials." 

Section  16  requires  a  location  according 
to  the  charter  to  be  filed  and  recorded 
with  tbe  county  commissioners,  that  may 
be  amended  by  filing  a  new  description. 

Section  18  permits  railroad  corporations 
to  locate  branch  tracks  to  mills  or  manu- 
factnring  establishments,  in  certain  cases, 
under  the  direction  of  the  railroad  com- 
missioners, with  the  powers  granted  by, 
and  subjected  to  tbe  duties  imposed  un- 
der, tbeir  charters. 

Bev.  St.  c.  18,  S  27,  as  amended  by  chap- 
ter 282  ot  1889,  permits  public  ways  to  be 
laid  across  railroad  tracks,  subject  to  reg- 
ulation by  the  railroad  commissioners, 
who  may  determine  the  manner  of  cross- 
ing, and  tbe  expense  of  building  and  main- 
taining tbe  way  witbin  tbe  limits  of  the 
railroad.  This  act  refers  to  the  tracks  of 
railroad  companies  located  under  author- 
ity ot  eminent  domain,  either  by  the  pur- 
chase otthe  right  of  way,  or  by  the  taking 
ofitnnder  the  provisions  of  statute;  for 
in  eitbercasettae  lands  are  held  as  for  pub* 
lie  use.  Rev.  St.c.  61,  $  14.  That  is,  lands 
covered  by  the  location  required  by  sec- 
tion 16  are  held  as  for  public  nse,  under 
the  exercise  of  eminent  domain,  whether 
purchased,  or  taken  under  process  of  la  w ; 
and,  in  regard  to  them,  the  corporation 
"shall  be  subject  to  all  the  duties  imposed 
upon  it  by  its  charter. "  Section  18.  There 
is  no  occasion  to  apply  the  act  to  railroad 
tracks  not  laid  under  charter  authoi-ity, 
so  as  to  be  held  in  tbe  exercise  ot  eminent 
domain,  and  become  a  railroad  for  public 
use,  because  they  are  a  mere  convenience, 
to  be  used  or  disused  at  pleasure,  to  be 
maintained  or  removed  as  the  owner  wills 
to  do. 

They  are  exactly  like  private  tramways 
or  any  other  private  estate,  subject  to  be 
taken  in  tbe  exercise  of  eminent  domain. 
They,  like  other  property,  may  be  severed 
In  two  by  tbe  laying  of  a  public  way,  and 
are  protected  by  the  name  right  of  com- 
pensation. If  their  owner  be  a  corpora- 
tion, endowed  with  the  exercise  of  eminent 
domain,  it  can  proceed   to    locate  soch 


tracks  across  the  public  way  tbat  bas  In- 
terfered, nnder  the  provision  of  statute  ex- 
pressly provided  for  such  caaea. 

There  is  force  in  tbe  argument  tbat  pub- 
lic safety  requires  tbat  the  intersection  of 
railway  tracks  and  roads  should  be  under 
the  control  of  tbe  railroad  commission. 
But,  unless  both  are  public  ways, — that  is, 
constructed  and  maintained  nnder  the  au- 
thority ot  law,  or  tor  public  use,— the  put>- 
lic  has  no  rights  to  be  affected.  It  either 
be  wanting  in  its  public  quality,  tbe  con- 
flict Is  between  public  and  private  rights ; 
and,  as  the  former  are  paramount,  the 
laws  regulating  private  rights  are  ample 
In  such  case.  A  railroad  track  not  legally 
laid  across  a  public  .way  may  be  a  nui- 
sance, and  not  permitted  to  remain.  Rev. 
St.  c.  17,  S  6;  State  v.  Railroad  Co.,  68  Me. 
46.  If  not  a  nuisance,  nor  prohibited  by 
statute,  it  is  the  same  as  any  other  private 
crossing  ot  a  public  way,  to  be  used  so 
as  not  to  unreasonably  endanger  or  Im- 
pede public  travel. 

In  the  case  at  bar  tbe  town  located  the 
way  through  the  railroad  track  that  was 
mere  private  property  of  the  Boston  & 
Maine  Railroad,  not  clothed  witb  a  public 
quality,  under  tbe  provisions  of  its  cbaiw 
ter.  for  want  of  location,  as  provided  by 
statute. 

It  could  be  operated  or  disused,  taken 
up  or  maintained,  by  its  owner  at  pleas- 
ure. It  had  no  limits  witbin  which  the 
raiirotul  commission  could  adjudicate  up- 
on the  conflicting  rights  and  uses.  The 
railroad  rights  in  the  premises  are  in  no 
sense  public,  but  only  private.  The  rail- 
road commission  bad  no  occasion  to  in- 
terfere. 

Exceptions  overruled. 

Peters,  C.  J.,  and  Walton,  VtRoiN.IiiB- 
BBT,  and  WaiTBHODSB,  JJ.,  concur. 

■  (83  Me.  282) 

State  exrel.  AttornbtObnbral  v.  Wbli/- 
MAN  et  a/..  County  Commissioners. 

(Supreme  JuMeUU  Court  «/  Ifotne.    April  S, 
1891.) 

HiOHWATR — Ebtabushiriit  —  DisoomriiroxHOB — 
Mandamob— Sbbtiob  ov  Wrtt. 

1.  When  prooeedlngB  for  the  laying  out  at  • 
way  have  been  by  the  oommissloners  "oonflrmed, 
closed,  and  recorded, "  such  way  is  thereby  lo- 
cated and  established,  and  a  petition  to  discon- 
tinue the  same  Is  a  subseqnent,  new  proceeding 
that  does  not  in  any  way  seek  to  annul  or  reverse 
such  ludgment  of  Uie  county  commissioners,  and 
therefore  does  not  interrupt,  and  cannot  in  any 
way  enlarge,  the  time  specified  within  whiob 
such  way  should  be  built. 

S.  The  time  havine  expired  within  which  the 
town  interested  should  have  built  the  road  when 
the  commissioners  were  petitioned  to  appoint  an 
agent  to  construct  tbe  same,  it  was  their  duty  to 
have  so  done,  Instead  of  refusing  to  so  do;  and 
it  therefore  becomes  the  duty  of  this  court,  in 
the  exercise  of  its  plenary  potrer  over  all  infmor 
courts,  to  require  the  commissioners  to  prooeed, 
and  cause  the  road  to  be  constructed  as  requta^d 
by  law. 

8.  When  an  order  of  court  required  that 
county  commissioners  be  summonea  by  serrins 
them  with  an  attested  copy  of  a  petition,  held, 
that  ttan  order  was  complied  with  by  delivering 
the  same  to  their  chainnan  while  the  board  was 
In  session. 

Coombs  V.  Commissioners,  71  Ms.  iOt,  onu 
cised. 
{Official.) 
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Exceptions  from  supreme  Judicial  court, 
Franklin  county. 

Petition  for  maadamua  to  tbe  commis- 
sioners of  Franklin  county.  Upon  a 
bearing,  the  court  granted  the  petition, 
and  ordered  an  alternative  writ  to  issue 
returnable  at  the  next  term.  The  defend- 
ants excepted  to  the  ruling  and  order. 

E.  O.  GreealMf,  for  plaintiff.  J.  V.  Hoi- 
man,  F.  E.  Ttmberlake,  and  J.  H.  Tbomp- 
son,  for  defendants. 

Haskell,  J.  Proceedings  for  tbe  laying 
out  of  a  highway  in  tbe  county  of  Frank- 
lin were  "confirmed, closed,  and  recorded  " 
by  tbe  court  of  county  commisslonera  on 
tbe  26tb  of  December,  1888.  Tbe  way  was 
tbereby  laid  out  in  the  towns  of  Jay  and 
GbesterviUe,  and  three  years  from  that 
date  allowed  those  towns  to  build  and 
open  tbe  same. 

August  13,  18S9,  tbe  county  commis- 
sioners, upon  proper  petition,  after  due 
notice  to  tbe  parties  interested,  refused  to 
appoint  an- agent  to  open  and  make  the 
road,  tbe  towns  charged  by  law  with 
tbat  duty  not  having  done  so,  as  they 
'were  required  In  such  case  by  statute  to 
do;  therefore  a  petition  for  iiiaii(/ania«  was 
presented  to  this  court  to  compel  the 
oonntyRommlssioners  to  perform  tbeduty 
Imposed  upon  tbpm  by  statute.  At  nlai 
priua  tbe  writ  was  ordered  to  Issue,  and 
exceptions  to  tbat  order  are  now  pre- 
sented. 

1.  It  is  objected  that  the  county  com- 
missioners were  not  summoned,  as  re- 
qnlred  by  order  of  court.  The  order  re- 
qnlred  that  they  be  served  with  an  attcHt- 
eid  copy  of  tbe  petition,  and  such  copy  was 
delivered  to  their  chairman  while  tbe  full 
board  was  in  session.  It  is  bard  to  see 
how  a  more  complete  service  could  have 
been  made. 

3.  It  is  objected  tbat  the  three  years 
within  which  tbe  road  should  have  been 
bnllt  by  tbe  towns  liable  to  build  it  bad 
not  elapsed  prior  to  this  proceeding,  inas- 
mncb  as  a  petition  to  discontinue  the 
same  Intervened;  thereby,  meantime,  in- 
terrupting the  running  of  tbe  statute. 

When  the  commissioners,  pursuant  to 
the  mandate  of  tbe  appellate  court,  on  the 
26tb  of  December,  1883,  entered  up  their 
Judgment  tbat  the  proceedings  on  the  pe- 
tition for  tbe  laying  out  of  the  way  "be 
confirmed,  closed,  and  recorded,"  "the 
located  way  became  an  established  fact. " 
Haltock  V.  Franklin,  2  Mete.  (Mass.)  659. 

"In  the  absence  of  any  statutory  limita- 
tion relating  thereto,  we  perceive  no  legal 
objection  to  tbe  commissioners  entertain- 
ing a  petition  for  the  discontinuance  of  a 
legally  located  highway  at  any  time  after 
tbe  location  has  become  an  established 
fact.  Tbe  subsequent  discontinuance  of 
tbe  highway,  whether  very  soon  after  it 
has  been  established  by  the  adjudication, 
or  after  along  lapse  ot  time, Is  a  new, sub- 
stantive, distinct,  official  act.  It  does 
not  rescind  or  annul  the  former  proceed- 
ing, but  it  assumes  its  continued  existence 
as  the  basis  of  the  discontinuance. "  Mll- 
lett  V.  Commissioners,  80  Me.  429, 16  Atl. 
Bep.  21.  In  that  case  it  was  held  tbat  the 
petition  to  discontinue  the  road,  now  in- 
terposed as  a  defense,  might  be  considered. 


npon  tbe  ground  tbat  it  was  a  new  pro- 
ceeding tbat  in  no  way  affected  the  orig- 
inal laying  out  of  tbe  way,  and  tbat  It 
could  be  presented  the  same  as  though  the 
road  had  already  been  built.  If  this  be 
BO,  it  could  not  suspend  or  interrupt  tbe 
running  of  the  statute  time  within  which 
tbe  road  should  have  been  built  and 
opened.  There  could  be  no  assurance  tbat 
tbe  way  already  laid  out,  already  "an  es- 
tablished fact,"  would  be  discontinued; 
and  tbe  result  shows  that  it  was  not  dis- 
continued. The  original  proceeding  has 
not  been  affected  in  the  least  by  the  subse- 
quent proceedings  seeking  a  discontinu- 
ance of  the  way;  aud  it  could  not  be,  for 
the  foundation  stone  of  the  latter  is  tbe 
existence  of  a  way.  It  seeks  to  destroy 
the  way,  not  the  Judgment  tbat  estab- 
lished it. 

It  may  be  said  that  it  wonld  he  impru- 
dent for  commissioners  to  order  a  road 
bnllt  which  they  intended,  on  proper  pro- 
ceedings, to  discontinue.  TTntll  actual  dis- 
continuance tbelr  duty  is  unchanged. 
The  law  does  not  wait  for  inaction,  or  as- 
sume tbe  final  result  of  their  proceedings. 
If,  in  such  case,  this  remedy  be  sought, 
the  exercise  of  a  sound  discretion,  tbat  al- 
ways governs  the  extraordinary  remedy 
by  mandamua,  will  afford  complete  and 
exact  justice.  " Sufficient  unto  tbe  day  Is 
the  evil  thereof. " 

More  than  three  years  bad  elapsed  from 
tbe  time  when  tbe  way  was  laid  out  be- 
fore the  commissioners  entered  their  dis- 
continuance ol  it,  that  an  appeal  shovvs 
should  not  have  been  entered  at  all.  In- 
stead of  attempting  to  discontinue  the 
way,  they  should  have  ordered  it  built. 

The  case  of  Coombs  v.  Commissioners, 
71  Me.  239,  If  rightly  reported.  Is  confused 
In  statement,  and  Is  not  an  authority 
against  the  doctrines  of  this  case. 

The  plenary  power  of  this  court,  under 
Bev.  St.  c.  77,  over  the  proceedings  of  all 
Inferior  courts,  by  appropriate  process,  so 
clearly  authorisses  this  procedure  by  the 
attorney  general  that  further  considera- 
tion of  it  is  unnecessary. 

Exceptions  overruled. 

Peters,  C.J. ,  and  Walton, Virgin,  Lib- 
bet,  and  WBiTEHousE,  J  J.,  concur. 


(83  Me.  286) 
PEABODY  V.  CiTT  OP  Lewiston. 

(Supreme  Judicial  Court  of  Maine.    April  6, 
1891.) 

As8ia:naiKi  or  Waobs  —  Unaocbpied  Obdbb— 
Peiobitt. 
An  asBignment  of  wages,   duly  recorded, 
will  prevail  against  an  order  of  the  assignor,  ear- 
lier in  date,  but  neither  accepted  in  writing  nor 
recorded,    to  pay  the  same  wages   to   a  third 
party. 
(QCloJol.) 

Exceptions  from  supreme  Judicial  court, 
Androscoggin  county.' 

This  was  a  suit  brought  by  the  plaintiff, 
as  assignee  of  Charles  Souther,  to  recover 
wages  of  tbe  said  Souther  to  the  amount 
of  $60.90.  The  defendant  admitted  its  lia- 
bility, but  not  to  tbe  full  amount,  and 
filed  an  offer  to  be  defaulted.  The  case 
was  heard  by  tbe  presiding  justice,  subject 
to  right  of  appeal  by  either  party,  up- 
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on  an  agreed  statement  of  facto,  and.. 
JndKmnnt  was  ordered  for  the  plaintiBfor 
the  tall  amoont  claimed,  to  wblch  mltng 
the  defendant  excepted. 

Agreed  statement  of  facta:  "TbislB  an 
action  on  the  case,  vvherein  the  plaintiff 
claims  to  recover  of  the  defendant  the 
amoant  due  one  Charles  Souther,  Decem- 
ber 19,  1888,  and  the  earnings  of  said 
Charles  Souther  while  in  the  employ  of 
euld  defendant  from  December  19, 1888,  np 
to  and  Including  a  part  of  the  month  of 
February,  1889,  amounting  as  folio  vrs: 

Earnings  of  December t32  00 

Earnings  of  January 23  00 

Eaminge  of  February  (part) 16  90 

•6090 

"The  plaintiff  claims  to  recover  the  full 
amount  of  such  earnings  under  an  assiKn- 
ment  of  wages  from  said  Souther,  dated 
December  19,  1888,  and  recorded  lu  the 
Lewlston  city  clerk's  office,  December  19, 
1888. 

"The  defendant  claimed  the  right  to  de- 
duct ten  dollars  from  each  month's  earn- 
ings, as  stated  abore,  by  reason  of  an  or- 
der from  said  Souther  to  David  Farra;r, 
city  treasurer,  to  pay  said  amounts  to 
Nealey  &  Miller,  dated  November  20, 1888. 

"Said  order  was  presented  to  said  David 
'  Farrar  on  the  day  of  Its  date,  and  he  ver- 
bally accepted  it,  and  promised  the  said 
Nealey  &  Miller  that  he  would  pay  them 
'  the  contents  ot  said  prder  according  to  Its 
terms;  and  pursuant  to  this  arrangement 
he  paid  said  Nealey  &  Miller  ten  dollars  on 
the  lOtb  dayof  December,  and  settled  with 
the  said  Soother  for  the  balance  of  bis 
wages  due  up  to  that  time. 

"The  written  acceptance  of  the  order 
was  not  placed  thereon  until  after  the  as- 
signment to  the  plaintiff  had  been  execut- 
ed and  recorded,  and  the  said  Farrar  bad 
notice  thereof. 

"The  said  Farrar  was  the  duly  elected 
und  qualified  treasurer  of  the  city  of  Lew- 
iston,  and  bad  the  powers  pertaining  to 
that  office,  but  had  no  special  authority 
to  bind  the  city  by  said  verbal  or  written 
acceptances.  At  the  date  of  said  order, 
and  long  prior  thereto,  he  acted  as  pay- 
master, by  the  direction  ot  the  city  gov- 
ernment, of  all  workmen  employed  by  the 
city,  and  had  sole  charge  of  paying  them 
their  wages  to  the  amounts  appearing  on 
the  pay-rolls  made  up  by  heads  of  the 
several  departments  in  which  they 
worked. 

"The  order  and  the  assignment  were 
each  given  for  a  valuable  consideration, 
and  the  payments  Indorsed  on  the  order 
were  made  as  there  indorsed. 

"Notice  ot  the  assignment  to  the  plain- 
tiff was  given  to  the  defendant,  December 
19, 1888,  and  demand  for  the  payment  of 
the  eapnings  of  said  Souther  duly  made 
and  refused  so  far  as  the  thirty  dollars 
pnld  to  Nealey  &  Miller  for  the  months  of 
December,  January,  and  February  are  con- 
cerned, but  the  defendant  admitted  its  lia- 
bility to  the  plaintiff  bo  far  as  the  bal- 
ance of  said  earnings  are  concerned,  and 
the  defendant  claimed  to  be  bound  to  pay 
said  ten  dollars  per  month  to  said  Nealey 
ft  Miller  by  reason  ot  said  order. " 

A.  B.  S»ra^  and  H.  W.  Oakea,tov  plain- 


tiff.   W.  B.  Wbit0  and  Setb.  M.  Cafter,  (or 
defendant. 

Hasketx,  J.  The  qnestlon  Is,  who  baa 
the  better  right  to  demand  of  the  city  ot 
Lewlston  the  wages  of  one  in  its  employ, 
—the  plaintiff,  by  virtue  ot  an  assignment, 
or  a  third  party,  under  an  order  upon  the 
city,  earlier  In  date,  but  not  accepted  In 
writing,  until  after  the  assignment  bad 
been  duly  recorded. 

The  order  could  not  operate  as  an  as- 
signment, for  wapt  of  record,  (Rev.  St.  c 
111,  §  6;)  nor  to  charge  the  city  as  accept- 
or, for  want  of  acceptance  In  writing  prior 
to  the  recording  of  the  assignment,  (Rev. 
St.  C.  82,  S  10.)  The  plaintiff,  therefore, 
claiming  under  the  assignment,  most  pre- 
vail. 

Exceptions  overruled. 

Petebs,  C.  J.,  and  Wavtok,  ViRonr* 
LiBBBY,  and  Whitbhodsk,  JJ.,  concar. 


:M«.  2M» 


MOBRILL  V.  EVBBBTT  Ot  «/. 


(Swprems  JiuUoUU  Court  oj  Maine,    April  <^ 

1891.) 

BxBODTioir  —  BanxKnioif  ov  Bjui.  PBOipnnT— 

EqojTT. 

1.  Jorladlotion  in  equity  is  oonferied  by 
statute  for  the  redemption  «i  lands  sold  on  ez»- 
oution  the  same  as  for  the  redemption  of  estates 
mortgaged,  and  the  actual  possession  by  the 
plaintlS  of  the  lands  toiigbt  to  IM  redeemed  la 
not  a  necessary  prereaoisite  to  the  malntenanoe 
of  his  bill. 

S.  Courts  in  equity  eonsidar  equitable  rlchte 
and  award,  equitable  relief,  mtb  legal  titles 
they  have  no  ococasion  to  deal.  In  ooatroveisies 
over  them  there  Is  a  plain  and  adequate  remedy 
at  law.  It  is  only  where  equities  are  equal  that 
the  law  shall  prevail. 

8.  Where  the  defmdant's  title  under  a  sale 
of  lands  on  execution  within  the  time  limited  by 
statute  is  subject  to  redemption,  and  the  plain- 
tiff is  shown  to  be  at  least  the  equitable  owner  ot 
the  land  soueht  to  be  redeemed,  and  when  be 
has  seasonably  tendered  the  defendants  the 
amount  of  their  purchase  money,  charges,  and 
interest,  h«l<I,  on  a  bill  to  redeem,  that  their 
equities  are  extinguished,  and  tbe  plaintiff's  equity 
thereafterwiufds,  Doing  superior,  is  entitled  to 
be  upheld  andjnx)teoted  as  against  the  defend- 
ant's claim.  WhetiLer  the  plaintiff  has  a  legal 
title  to  tbe  land  it  is  unnecessary  ia  these  pro- 
ceedings to  consider. 
(QSIoial.) 

Report  from  supreme  Judicial  court, 
PiscataqnlB  county.  In  equity. 

This  was  a  bill  in  equity,  brought  by  the 
plaintiff,  as  owner  of  certain  lands  In  May- 
field,  Somerset  county,  to  redeem  tbe  same 
from  execution  sale.  The  sale  was  made 
December  17, 1886,  on  an  execution  against 
Mayfleld,  and  in  favor  of  Greenville,  Pis- 
cataqnls  county,  nnder  Rev.  St.  c.  84,  SS 
80,  SI,  which  provides  that  "all  execu- 
tions or  warrants  ot  distress  against  a 
town  shall  be  Issued  against  the  goods 
and  chattels  ot  the  Inhabitants  thereof, 
and  against  the  real  estate  situated  there- 
in, whether  owned  byeucb  town  or  not. 
*  *  *  and,  where  tbe  names  of  the  pro- 
prietors are  not  known,  be  (the  officer) 
shall  publish  the  numbers  of  the  lots  or 
divisions  of  said  lands.  •  •  •  He  shall 
give  a  deed  to  the  purchaser  of  said  land  Id 
fee,  expressing  therein  the  cause  of  the  sale. 
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•  •  •  Tbe  proprietor  of  the  land  BO  sold 
may  redeem  It  wltbln  a  year  after  the 
Bale, "  etc. 

At  tbe  sale,  the  defendant  Everett  bid 
off  the  Iota  In  controversy,  and  afterwards 
conveyed  one  undivided  half  to  the  other 
defendant.  A  tender  was  made  to  thu 
defendants,  for  the  purpose  of  redeeming 
the  lots  from  this  sale,  on  December  9, 
1^;  which  being  refused,  a  bill  was 
brousht  and  filed  April  9, 1888. 

The  principal  question  at  Issue  was  one 
of  title.  Tbe  plaintiff  clnlmed  title  under 
two  deeds,— one  from  Adams,  dated  Aa- 
gast  25, 1878,  who  derived  title  by  deed 
from  the  selectmen  and  treasurer  of  the 
town  of  Mayfleld,  dated  December  80, 
ISeS,  made  In  pursuance  of  a  vote  of  the 
town  passed  at  a  meeting  held  previously ; 
■and  the  other  from  the  trustees  of  the 
ministerial  and  school  funds  of  the  town, 
dated  September  80, 1878,  and  la  a  war- 
ranty deed.  It  also  appeared  that,  by  a 
resolve  of  the  leglsature,  approved  March 
3, 1874,  the  land  agent  was  authorized  to 
convey  to  the  town  of  Mayfleld  such  In- 
terest aa  the  state  had  in  the  lots;  and 
on  October  2, 1874,  he  made  a  (Conveyance 
to  the  town  agreeably  to  the  resolve. 

The  detendants  relied  upon  the  judgment 
In  favor  otGreenvllle against  Mayfleld, and 
the  sale  of  the  lots  on  the  exeentiOD.  They 
also  denied  the  tender. 

The  plaintiff.  In  his  brief,  admitted  that 
there  la  no  record  of  the  location  of  public 
lota  In  Mayfleld  to  be  found  either  In  the 
state  land-offlce  or  in  the  registry  of  deeds 
In  Somerset  county,  fie  Introduced  a 
plfm  identlfled  as  being  In  the  hands  of  the 
late  Abner  Coburn,  a  former  proprietor  of 
lands  in  the  town,  as  early  as  18u0.  May- 
field  was  Incorporated  as  a  town  in  1836. 
On  this  plan  ttie  lota  In  qoesHon  are 
marked  "Public  Lots."  The  plaintltt  of- 
fered further  proof  showing  that  the  lots 
had  been  known  as  public Iotsfor40  years; 
that  the  town  bad  been  in  possession  of 
them  and  occupied  them  during  that  time, 
selling  atampage  as  early  as  1864,  and  con- 
tinuing so  to  do  until  the  sale  to  Adams, 
In  1865;  that  he  and  bis  grantorBHincel854 
— a  period  of  36  years— had  been  In  actual 
occupation  without  interruption;  and 
that  there  were,  in  1854,  well  marked  and 
defined  lines  around  the  lots,  etc. 

MerriUA  Comn,  for  plalntm.  Henry  Hud- 
eon,  for  defendants. 

Haskell,  J.  Bill  In  eqnlty  to  redeem 
lands  sold  on  execution  under  Bev.  St.  c. 
76,  S  42,  the  amount  for  which  the  lands 
■were  sold,  together  with  necessary  charges 
and  interest,  ha-ving  been  seasonably  ten- 
dered to  the  defendants;  onebeing  the  pur- 
chaser at  the  sale,  and  the  other  his  gran- 
tee of  an  undivided  fractiou  of  the  same. 

1.  It  Is  objected  that  thecourthas  no  ju- 
risdiction of  the  subject-matter,  and  espe- 
cially because  the  plaintiff,  at  the  time  of 
bringing  his  bill,  was  not  and  never  had 
been  In  possession  of  the  lands. 

Bev.  St.  c.  77,  §  6,  confers  jurisdiction  in 
equity  "tor  redemption  of  estates  mort 
gaged."  Id.  c.  76,  S  42,  under  which  the 
lands  In  question  were  sold,  provides  for 
their  aale,  as  "rights  of  redeeming  real  es- 
tate mortgaged  are  taken  on  execution 


and  sold, "and  "the  same  right  of  redemp- 
tion from  such  Bales;"  so  that  jurisdiction 
in  equity  over  the  subject-matter  of  this 
bill  is  expressly  given  by  statute. 

The  actual  possession  of  the  lands  by 
plaintiff,  at  the  time  of  bringing  his  bill  to 
redeem,  is  not  required  by  law  as  a  prereq- 
uisite thereto.  The  rights  of  tbe  parties 
to  this  suit  are  the  same  as  mortgagor 
and  mortgagee;  and  it  has  always  been 
held  that  the  former,  although  not  in  pos- 
session of  the  land.mightmaintaln  his  bill 
to  redeem  against  tbe  latter.  Parsons  v. 
Welles.  17  Mass.  419;  McQueaten  t.  San- 
ford,  40  Me.  117;  Pratt  v.  Skolfleld,  45  Me. 
386;  Crooker  ▼.Frazier,62  Me.  405;  Stinch- 
fleld  V.  Milllken,  71  Me.  567. 

2.  It  is  objected  that  the  plaintiff  baa  no 
title  to  the  lands,  and  therefore  has  no 
right  to  redeem. 

Courts  of  equity  consider  equitable 
rights,  and  award  equitable  relief.  With 
legal  titles  they  have  no  occasion  to  deal; 
for.  In  controversies  over  them,  there  Is  a 
plain  and  adequate  remedy  at  law.  It  la 
only  where  equities  are  equal  that  the  law 
aball  prevail. 

.  The  land  aought  to  be  redeemed  is  a  por- 
tion of  tbe  lands  reserved  for  public  uses 
in  the  town  of  Mayfleld.  These  lands  are 
not  shown  to  have  beensetapart  in  sever- 
alty by  any  statute  or  other  proceeding, 
although  certain  apecific  lots  seem  to 
have  been  recognized  and  dealt  with  as 
public  lots  for  more  than  half  a  century. 
The  defendants  claim  under  a  sale  on  exe- 
cution against  tlie  Inhabitants  of  May- 
fleld, levied  upon  certain  of  these  public 
lots,  the  proprietors  of  which  are  stated 
in  the  officer's  return  to  be  unknown. 
Their  title  is  therefore  obtained,  under 
Bev.  St.  c.  84,  §  81,  and  chapter  76,  §  42, 
subject  to  redemption  within  one  year, 
as  in  cases  of  estates  mortgaged. 

The  plaintiff  appears  to  be  at  least  the 
equitable  owner  of  the  lands  he  seeks  to 
redeem.  When  the  defendants  were  sea- 
sonably tendered  or  paid  the  amount  of 
their  purchase  money,'  with  necessary 
charges  and  interest,  their  eqnlty  in  the 
premises  was  extinguished,  and  the  plain- 
tiff's equitable  right  to  redeem  became  the 
superior  equity,  that  should  give  him  re- 
lief In  this  cause.  Whether  his  title  at 
law  is  sufficient  to  recover  tbe  land  from 
a  disseisor,  it  is  now  unnecessary  to  de- 
cide. 

8.  The  sufllciency  of  the  tender  is  denied, 
but  the  evidence  clearly  proves  It.  The 
money  was  paid  into  court  with  the  Ullng 
of  this  bill,  and  can  be  taken  out  by  the 
defendants  at  their  pleasure. 

Bill  sustained,  with  costs;  defendants 
to  release  to  the  plaintiff. 

Pbtees,  C.  J.,  and  Walton,  Vibqin, 
LiBBET,  and  Whitehodsb,  JJ.,  concur. 


«3  H«.  ttSi 

Fox  ▼.  Se.nter  et  at. 

(Supreme  Judicial  Cowrt  of  Ualne.    April  0, 
1891.) 

Wills— CoNSTBnonos— Widow— LiFB  Insurancb. 
1.  A  devise  of  tbe  use  of  all  the  testator's 
property,  real  and  personal,  to  the  widow  for 
life,  no  reason  to  the  contrary  beinK  shown, 
gives  her  the  custody  and  control  of  the  same; 
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and  It  ahoald  be  inventoried  and  paid  to  her  for 
nse  ander  the  terms  of  the  will. 

3.  A  solTent  testator,  leaving  a  widow,  may 
dispose  of  life  insurance,  by  will,  to  persons 
other  than  his  widow.  Policies  payable  by  their 
terms  to  the  testator's  legal  representatives,  if 
apeoiflcally  devised  by  the  will,  become  a  part 
of  his  estate,  and  not  we  property  of  the  widow ; 
bat  where  it  is  clear  that  he  intended  by  his 
will  to  dispose  of  his  entire  property,  including 
the  life  insurance  as  a  part  of  nis  estate,  held, 
that  the  widow  will  take  the  life  insurance, 
specifically  devised  in  general  terms  to  her  use 
for  life,  as  effectually  as  if  the  insoranoe  had 
been  specifically  named  in  the  will. 
(CpctaL) 

Beport  from  saperlorcoart,  Cumberland 
county,  In  equity. 

This  was  an  amicable  bill  In  equity, 
heard  on  bill  and  answer,  brought  by 
the  plaintiff,  as  executor  of  the  will  of 
William  Senter,  of  Portland,  deceased,  to 
determine  the  dinpositlon  of  moneys  re- 
ceived by  the  executor  upon  policies  of  life 
Insurance  on  the  life  of  said  Senter. 

The  answercontained  an  express  admis- 
sion of  the  several  averments  of  the  bill, 
and  submitted  the  determination  of  all 
questions  involved  to  the  judgment  of 
the  court  thereon. 

The  questions  submitted  are  as  follows: 

"First.  Shall  your  orator  consider  the 
money,  or  any  portion  thereof,  by  him  re- 
ceived, as  executor  of  the  will  of  William 
Senter,  of  said  several  life  Insurance  com- 
panies, or  any  one  of  said  companies,  and 
account  therefor  as  a  portion  of  the  estate 
of  William  Senter?  Or  shall  the  same,  In 
whole  or  in  part,  be  adjudged  as  the  sole 
property  of  Elizabeth  P.  Senter,  widow 
of  William  Senter,  under  and  by  force  of 
section  10,  c.  75,  of  the  Revised  Statutes? 

"Shall  the  premiums  paid  by  William 
Senter  within  three  years  from  bis  death, 
with  Interest,  make  a  part  of  his  estate? 

"Second.  It  said  Insurance  money  Is  ad- 
judged to  be  a  portion  of  the  estate  of 
Wlllam  Senter,  and  upon  thedeath  of  Eliz- 
abeth P.  Senter  to  descend,  by  the  terms 
of  his  will,  one-third  tu  the  heirs  of  Eliz- 
abeth P.  Senter,  and  two-thirds  to  the 
heirs  of  William  Senter,  as  therein  men- 
tioned, shall  your  orator  retain  said  fund 
In  his  hands,  the  use  of  the  same  to  be 
paid  by  him  to  Elizabeth  P.  Senter  during 
her  life,  or  shall  said  insurance  money  be 
delivered  to  her.  she  to  have  the  use  and 
control  thereof  during  her  life?" 

The  terms  of  the  will,  and  other  facts, 
are  snfflclently  stated  in  the  opinion. 

Frederick  Fox,  per  ae.  HjrmoDds  Jt  Lib- 
by,  for  defendants. 

Haskkul,  J.  William  Senter  died  solv- 
ent, leaving  f30,000  or  f40,000,  exclusive  of 
life  insurance  amounting  to  fll, 186.20. 
He  left  a  widow  and  no  children.  He  be- 
queathed to  charity  f2,50<l,  and  devised 
the  use  of  all  "  the  remainder"  of  his  prop- 
erty— a  house  in  Portland,  Inventoried  at 
fo.OOO,  being  his  only  real  estate — to  his 
widow  during  life,  and  at  her  decease  the 
"remaining  property,"  one-third  to  her 
heirs,  and  two-thirds  to  his  heirs;  and  the 
question  is,  who  takes  the  life  Insurance? 

1.  It  Is  settled  law  that  a  solvent  testa- 
tor, leaving  a  widow,  may  dispose  of  life 
Insurance,  by  will,  to  persons  other  than 


bis  widow.    Hamilton  v.  McQuillan,  82  Me. 
204, 19  Atl.  Rep.  167. 

2.  The  Insurance  policies  were  payable 
to  bis  legal  representatives ;  and  one  poli- 
cy specide8,"for  the  sole  use  and  benefit  of 
bis  estate."  It  is  clear  that  he  intended 
to  give  his  widow,  now  well  advanced  In 
years,  the  use  of  his  entire  property.  In- 
cluding life  insurance,  save  the  small  be- 
quest to  charity,  to  secure  to  her  a  con- 
tinued home  where,  for  so  many  years, 
they  had  happily  dwelt  together.  There 
were  no  debts,  and  the  Intent  seems  so 
plain  that  the  testator  meant  to  dispose 
of  the  life  insurance,  by  will,  us  a  part  of 
bis  property,  that  it  must  be  held  to  have 
been  specifically  devised  In  general  terms, 
as  effectually  as  If  specifically  named  In 
the  win. 

3.  The  devise  of  the  use  of  all  the  prop- 
erty, real  and  personal,  to  the  widow,  no 
reason  to  the  contrary  being  shown,  gives 
her  the  custody  and  control  of  the  same, 
and  it  should  be  inventoried  and  paid  to 
her  for  use  under  the  terms  of  the  will. 
Starr  v.  McEwan,  69  Me.  334. 

Decree  accordingly ;  expenses  to  be  paid 
out  of  the  estate. 

Walton,  Virgin,  Libbbt,  Emeby,  and 
Wbitkhodsb,  J  J.,  concur. 


(83  Mo.  2SS> 

Roberts  ▼.  Boston  &  M.  B.  Co. 

(Supreme  Judicial  Court  of  Ma/t/ne.    April  6, 
1891.) 

ITnaLiOBNCB  or  Hik.8TEe— EviDBHOS — Fruudicb 
OF  Just. 
TTpon  a  motion  for  a  new  trial,  in  an  ac- 
tion where  the  plaintiff  obtained  a  verdict  fOr  in- 
juries reoeived  by  means  of  an  alleged  defective 
oar,  it  appearing  that  the  overwhelming  weight 
of  evidence  was  in  favor  of  a  sound  oar;  tiiat 
the  plaintiff's  account  of  the  manner  of  his  in- 
jury was  improbable;  and  his  admissions  to 
others,  before  the  action  was  brought,  differing 
therefrom ;  held,  that  the  jury  must  have  been 
influenced  by  some  improper  motive  in  render- 
ing a  verdict  for  the  plaintiff,  and  a  new  trial 
should  be  ordered. 
iOffleUa.) 

Appeal  from  supreme  judical  court,  York 
county. 

This  was  an  action  in  which  the  Jury  re- 
turned a  verdict  of  9.5,564.60 In  favor  of  the 
plaintiff  for  personal  injuries  received 
while  In  the  employ  of  the  defendant  cor- 
poration. 

It  appeared  that  the  plalutlff,  a  brake- 
man  on  a  freight  train  which  left  Port- 
land for  North  Berwick,  December  5, 1887, 
was  Injured  at  Pine  Point  by  belnjc 
crushed  between  the  engine  and  a  car 
which  he  was  uncoupling  to  leave  on  a 
Bide  track.  He  was  middle  brakeman, 
(so  called,)  and  with  the  engine  and  a 
single  box-car,  cut  loose  from  a  longer 
train,  while  all  were  In  motion  some  dis- 
tance easterly  from  the  station,  and  ran 
ahead  over  the  switch  to  set  the  car  off, 
leaving  the  remainder  of  the  train  still  in 
motion.  From  the  time  he  severed  the 
single  car  with  the  engine  from  the  remain- 
ing cars,  he  was  In  charge  of  the  train  so 
severed,  and  on  top  of  tha  car,  nutil  it  had 
passed  westerly  of  the  switch,  and  he  de- 
scended between  the  tender  and  car  to 
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draw  the  pin  aa  the  engine "  kicked "  it 
upon  the  side  track.  He  attempted  twice 
to  draw  the  pin,  lailing  the  first  time;  the 
second  time  he  sacceeded.  He  testified 
that  both  engine  and  car  were  stationary 
when  he  made  the  first  attempt,  but  both 
in  motion  when  he  made  the  second,  and 
was  injured  by  being  crushed  between 
the  rear  end  ot  the  tender  and  forward  end 
of  the  car. 

He  based  his  claim  to  recover  upon  the 
alleged  defective  condition  ot  the  car,  in 
that  the  "springs  of  the  draw-bar  were 
weak,  insufficient,  useless,"  the  "dead- 
wood  worn,  insufilcient,  useless,"  and 
"other  parts  of  the  draw -bar  weak,  worn, 
useless;"  and  his  writ  alleged  that,  be- 
cause of  such  defects,  the  draw-bar  was 
pushed  in  by  the  engine  in  "  kicking  "  the 
car  further  than  it  would  have  been  If  it 
had  been  sound,  whereby  he  was  injui-ed. 

Flea  was  the  general  issue,  with  brief 
statement, etc., alleging  that  plaintiff's  in- 
juries were  caused  by  his  own  negligence, 
or  that  of  his  fellow-servants;  that  the 
defendant  was  not  in  any  manner  negli- 
gent, either  in  its  selection  or  retention  ot 
its  servants,  or  in  the  construction,  equip- 
ment, care,  or.  condition  of  repair  of  its 
engines  or  cars ;  that  this  particular  car 
was  not  defective,  or  out  ot  repair,  or 
worn  beyond  reasonable  prudence .  to  use, 
and  the  draw-bar  ot  said  car  was  in  good, 
sufficient,  and  sound  condition  as  to  its 
springs,  etc. 

H.  Fairffeld,  tor  plaintiff  Q.  C.  Teuton, 
for  defendant. 

Habkbll,  J.  The  plaintiff  claims  dam- 
ages for  bodily  injury  received,  by  reason 
of  a  defective  draw-bar,  in  uncoupling  a 
freight  box-car  from  the  tender  of  a  loco- 
motive, while  the  former  was  being  pushed 
upon  a  siding,  whereby  he  was  caught 
and  jammed  between  the  two. 

The  plaintiff  says  that,  having  descend- 
ed over  the  front  end  ot  the  car  next  to 
the  tender  while  they  were  at  a  stand-still, 
be  tried  to  pull  the  coupling-pin,  but  that 
It  would  not  come  out  on  Eiccount  of  a 
crook  in  it;  that  he  turned  it  so  that  the 
crook  was  lengthwise  ot  the  hole  in  the 
draw-bar,  and  then  pulled  it  out  and  laid 
it  upon  the  dead-wood, 'and  that,  mean- 
time, the  engine  and  car  had  begun  to 
move  towards  the  siding,  and  were  in  mo- 
tion when  he  pulled  the  pin ;  that  he  then 
attempted  to  ascend  the  ladder  on  the  end 
otthe  car,  and  was  caught  and  jammed 
against  it  by  the  tender;  that  while  hang- 
ing to  the  ladder,  after  his  limb  had  been 
crashed,  he  saw  that  the  dead-wood  had 
been  eaten  out  on  the  lower  edge  by  chaf- 
ing from  the  bead  of  the  pin,  and  that  the 
draw-bar  had  shoved  under  the  car,  so 
that  the  pin-hole  was  out  of  sight. 

The  fireman,  who  was  discharged  from 
the  company's  service  before  the  trial,  says 
that  after  the  accident,  he  saw  the  car 
and  the  dead-wood  had  been  "champered 
out"  where  the  pin  had  gone  underneath  it. 

On  the  other  hand,  it  is  coucinsively 
shown  that  the  lower  front  edge  of  the 
dead-wood   was    protected   by   an  iron 


plate  three-fourths  of  an  inch  thick  and 
two  inches  wide,  bolted  on,  that  would 
naturally  make  the  chafing  testified  to  by 
the  plaintiff  and  fireman  Impossible. 

Moreover,  the  conductor  and  a  car  in- 
spector ot  17  years'  experience  both  testify 
that  they  examined  the  car  after  the  acci- 
dent and  on  the  same  day  of  it,  and  that 
the  dead-wood  and  draw-bar  were  sound 
and  perfect,  and  that  the  coupling  gear 
was  in  no  way  defective  or  out  ot  repair. 
This  same  inspector,  and  another  ot  7 
years'  experience,  and  the  foreman  of  de- 
fendant's car  department,  within  10  days 
after  the  accident,  all  testify  that  they  ex- 
amined the  car,  and  found  the  coupling 
gear  sound  and  in  good  order. 

The  car  was  being  sho  ved  backward,  up  a 
slight  incline,  when  the  plaintiff  pulled  the 
pin;  and  it  is  hard  to  see  how  be  could 
have  done  so,  it,  as  he  says,  the  draw-bar 
had  been  defective,  as  indicated  by  an  eat- 
en condition  of  the  dead-wood,  so  that 
pressure  would  shnve  the  head  of  the  pin 
two  or  three  inches  under  the  dead-wood ; 
tor  there  is  no  evidence  to  show  that 
groater  pressure  was  put  upon  the  draw, 
bar  after  the  car  began  to  move  than  at 
the  inception  of  its  momentum,  and  such 
is  not  the  natural  result  of  moving  a  sin- 
gle car  on  a  nearly  level  track. 

Mr.  Merltt,  defendant's  superintendent 
ol>  many  years'  standing,  and  a  man  well 
known,  testifies  that  after  the  accident 
the  plaintiff  called  at  his  office  In  Boston, 
and  told  him  that  when  he  "  reached  down 
to  pull  the  pin  he  lost  bis  balance,  and  fell 
over  between  the  draw-bars." 

The  conductor  testifies  that  on  the  same 
day  of  the  accident  he  asked  the  plaintiff 
"how  be  got  in  there, "and  he  replied  that 
"he  didn't  know." 

The  plaintiff  does  not  pretend  to  Jiove 
observed  the  eaten  condition  of  the  dead- 
wood,  while  drawing  the  pin,  indicating 
a  defective  draw-bar;  and  It  is  very  im- 
probable that  after  he  had  been  so  severe- 
ly injured,  and  while  he  was  hanging  to 
the  ladder  for  his  lite,  to  prevent  falling 
under  the  moving  train,  he  should  have 
observed  the  condition  ot  the  draw-bar, 
to  determine  whether  it  was  defective  or 
not. 

Considering,  then,  the  overwhelming 
weight  of  evidence  In  favor  ot  a  sound  car, 
and  the  improbability  of  the  pluintlff's 
account  ot  the  manner  of  his  injury,  to- 
gether with  the  testimony  of  two  wit- 
nesses as  to  the  plaintiff's  own  account  of 
bow  it  occurred,  before  he  had  become 
stimulated  with  the  seal  ot  a  lawsuit, 
showing  that  be  either  received  his  injury 
in  an  entirely  diflerent  way  from  that  now 
claimed,  or  that  he  did  not  know  exactly 
how  he  did  receive  it,  which  is  quite  prob- 
able, it  seems  as  if  the  jury  must  have  been 
Influenced  by  some  improper  motive  in 
rendering  a  verdict  for  the  plaintiff.  It  is 
therefore  considered  that  a  new  trial 
should  be  ordered. 

Motion  sustained. 

Petbrs.  C.  J.,  and  Walton,  Virqin,  Lib- 
bey,  and  Wbitehouse,  JJ.,  concur. 
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KiLOOBB  T.  Rica. 

(;^preme  Judicial  Court  of  Maine.    April  7, 
18»1.) 

Infants— Nbcbsbabies— Action. 

1.  A  board-bill  contracted  by  an  infant  to 
enable  him  to  attend  school  is  a  necessary,  the 
payment  for  which  may  be  recovered  of  hun  by 
suit. 

2.  If  the  Infant  procure  another  to  pay  the 
bill  for  him,  that  payment  is  regarded  as  the 
furnishing  of  necessaries,  for  which  a  suit  may 
be  maintained  against  the  infant  for  the  reason- 
able value  to  him  of  the  amount  so  p^d. 

(Official.} 

Exceptions  from  supreme  judicial  court, 
Waldo  county. 

Tiilii  waB  an  action  of  aaavmpsit  on  an 
account  annexed.  The  defendant  pleaded 
the  general  iHSue,  with  a  brief  statement 
averring  his  infancy.  The  case  is  stated  in 
the  opinion. 

Joseph  WllUamaon,  for  plaintitt.  Will- 
iam H.  Fogler,  for  defendant. 

Peters,  C.  J.  The  Jury  found  that  at 
the  request  of  the  defendant,  then  an  In- 
fant, the  plaintiff  paid  for  him  a  board-bill 
which  he  had  previously  contracted  while 
attending  school.  It  was  rnled  at  the  tri- 
al that  the  expense  of  an  infant's  board 
while  attending  school  might  be  regarded 
as  necessaries.  The  correctness  of  this  rul- 
ing is  perhaps  unquestioned.  At  all  events. 
Coke's  enumeration  of  thekindsof  necessa- 
ries has  always  been  accepted  as  true  doc- 
trine, which  are  these:  "Necessary  meat, 
drink,  apparel;  necessary  physic,  and  such 
other  necessaries,  and  likewise  his  good 
teaching  or  Instruction,  whereby  hn  may 
profit  himself  afterwards." 

It  was  also  ruled  at  the  trial  that  an  in- 
fant,  being  liable  to  one  person  for  such  a 
bill,  ooDid  make  himself  liable  to  another 
who  should  pay  such  bllltor  him  at  his  re- 
quest; the  liability  to  such  other  person 
not  to  be  measured  by  the  amount  actual- 
ly paid,  but  limited,  irrespective  of  the 
contract  price,  to  such  sum  as  would  be  a 
reasonable  compensation  for  the  board. 
This  ruling  does  not  appear  to  Infringe 
against  any  legal  principle,  and  an  exami- 
nation of  the  case  satisfies  us  that  It  is 
well  supported  by  the  anthorities. 

The  infant's  liability  Is  In  no  way  en- 
larged by  owing  the  debt  to  one  rather 
than  to  another.  The  rule  lends  no  temp- 
tation to  create  a  debt  as  1 1  is  already  creat- 
ed. Theiight  to  transfer  the  liability  from 
one  to  another  might  be  a  great  conven- 
ience to  a  minor.  One  creditor  might  be 
unable  or  unwilling  to  wait  for  payment, 
while  a  friend  and  acquaintance,  as  a  sub- 
stituted creditor,  might  be  accomodating 
in  that  respect.  It  would  give  a  self-sup- 
porting minor  more  facilities  for  support. 
We  have  not,  in  our  examination  of  au- 
thorities, noticed  any  case  that  opposes 
the  principle.  In  Clarke  v.  Leslie,  5  Esp. 
28,  it  was  held  that  an  infant  who  was 
threatened  with  arrest  upon  a  process 
sued  out  against  him  on  a  debt  for  neces- 
saries would  be  liable  to  a  person  who,  at 
his  request,  advanced  money  to  release 
him.  In  that  case  there  was  legal  prees- 
ui-e,  but  in  many  Instances  moral  pressure 
would  be  great.  Swift  v.  Bennett,  10 
Cu8h.436,  is  a  case  where  an  infant  bought 
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an  outfit  for  a  whaling  voyage,  drawing 
for  the  amount  of  the  bill  on  the  plaintiffs, 
who  accepted  the  bill,  and  paid  it  when  it 
became  due.  They  were  allowed  to  col- 
lect of  theinfant  what  the  goods  were  rea- 
sonably worth  to  him.  In  an  action  for 
money  paid  on  bis  account.  So  In  Conn 
y.  Coburn,  7  N.  H.  368,  a  person  who 
signed  an  Infant's  note  given  for  necessa* 
rlea,  as  a  surety,  was  allowed,  after  pay- 
ment of  the  note,  to  recover  the  amount 
paid,  not  upon  the  note,  but  as  money 
paid  for  the  benefit  of  the  Infant.  Ran- 
dall V.  Sweet,  1  Denio,  460,  is  precisely  in 
point  in  the  present  case. 

The  defendan  t  relies  on  the  rule  gener- 
ally prevailing  in  the  cases  that  money  is 
not  a  necessary,  though  lent  to  an  infant 
who  afterwards  purchases  necessaries  with 
it.  "But,"  says  Mr.  Bishop,  "one  who 
pays  money  at  his  [infant's]  request  to  a 
third  person  lor  necessaries  can  recover  it. " 
Blsh.  Cont.  §  914.  TheUlfference  Is  between 
lending  or  paying.  Mr.  Wharton  ( W^hart. 
Cont.  §  72)  finds  the  doctrine  adopted  in 
late  American  cases,  that  a  person  who 
lends  money  to  an  Infant  to  purchase 
"  specific  "  necessaries  stands  in  the  position 
of  the  tradesman  who  furnishes  the  ueces- 
sarles.  In  the  case  at  bar  the  plaintiff 
could  have  taken  an  assignment  of  the 
claim,  and  been  entitled  to  recover  it;  and 
there  really  is  no  good  reason  to  defeat 
his  claim  as  It  is  here  presented. 

Exceptions  overruled. 

Walton,  Vibgin,  Libbey,  Hasbell,  and 
Whitehoube,  JJ.,  concur. 


<W  Me.  JOT) 

LiTTLBPIBLD  V.  WaTERHOUBB. 

Same  v.  Waterhodsb  et  al. 

(Supreme  Judicial  Court  of  Maine.    April  7, 
1891.) 

ABBITBATION — AWABD — 8KPABABII.ITT. 

It  is  not  an  objection  to  an  award  that  the 
r^eree  has  decided  a  matter  not  submitted  to 
him,  if  he  has  deaided  the  matter  that  was  sub- 
mitted; the  matters  being  distinct  and  separ- 
able. One  part  of  the  award  may  be  taken,  and 
the  other  left. 

(Official) 

Exceptions  from  supreme  Judicial  court, 
York  county. 

The  defendants  excepted  to  the  ruling 
of  the  presiding  Justice,  who  ordered  that 
the  following  award  of  the  referee  be  ac- 
cepted: "That  there  is  now,  and  was  at 
the  date  of  the  plaintiff's  writ,  and  on  the 
1st  day  of  June,  A.  D.  188y,  ns  appurtenant 
to  the  land  of  the  plaintiff  as  described  in 
said  writ,  a  right  of  way  over  the  land  of 
the  defendant  described  in  said  writ,  fol- 
lowing the  ])ath  or  road  now  visible 
thereon  to  the  public  road;  and  that  for 
the  obstruction  of  said  way,  as  alleged  in 
said  writ,  the  said  plaintiff  recover  against 
the  said  defendant  three  dollars  as  dam- 
ages, with  costs  of  reference,  taxed  at  fif- 
teen dollars  and  twenty-six  cents,  and 
costs  of  court,  to  be  taxed  by  the  court. " 
Upon  the  above  report  being  recommit- 
ted, the  referee  amended  the  same  by 
adding-  "That  I  find  said  right  of  way 
above  found  to  be  subject  to  gates  and 
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bars  as  heretofore  maintained  by  the  oc- 
cupiers ol  the  servient  estate. " 

The  case  Is  stated  in  the  opinion. 

B.  F.  Hamilton  and  G.  F.  Haley,  for 
plalntiH.     B.  H.  Bnrbaok,  (or  defendants. 

Peters,  C.  J.  These  actions  were  insti- 
tuted by  the  plaintiff  for  distarbing  his 
right  of  way  over  land  adjoining  land  of 
his  own,  and  servient  to  his  land  (or  pur- 
poses of  passage.  In  one  instance  the  al- 
leged obstruction  was  the  erection  of  a 
building  upon  the  way,  and  in  the  other 
the  removal  of  a  causeway  and  locking  up 
a  gateway  which  existed  across  tlie  way. 

The  award  of  the  referee  sustains  each 
action,  assessing  damages  and  costs.  It 
also  finds  that  the  right  o{  way  shall  be 
subject  to  gates  and  bars  as  heretofore 
maintained  by  the  occopiers  of  the  serv- 
ient estate.  The  plaintiff  is  content  with 
the  special  finding,  which  seems  to  be  un- 
favorable to  him,  casting  a  burden  upon 
his  right ;  while  the  defendant,  who  would 
seem  to  be  benefited  by  the  finding,  ob- 
jects to  it. 

The  olfjection  specified  by  the  defendant 
Is  that,  In  mailing  the  special  award,  the 
referee  exceeded  his  jurisdiction.  As  the 
rules  are  not  made  a  part  of  the  excep- 
tions, and  are  not  produced,  we  cannot 
know  whether  they  conferred  special  au- 
thority on  the  referee  or  not.  Bat,  If  he 
has  acted  iu  excess  of  the  power  conferred 
on  him,  the  act  will  be  merely  a  harmless 
error.  The  general  award,  which  is  dis- 
tinct and  separable  from  the  special,  will 
be  sustainable,  whether  the  other  be  re- 
jected or  not. 

Exceptions  overruled. 

Walton,  Tirgin,  Libbbit,  Habkkll,  and 
Whitehoube,  JJ.,  concur. 


08  Meu  ao)  ~ 

State  v.  Minnehan. 

(.aupreme  Judicial  Court  of  Dlatne.    April  7, 
1891.) 

iKTOXiCATnta  LignoBs  —  Sbarch  and  Ssizubb — 
DEacKiPTiox  or  Frkmisbs. 
A  liqaor  warrant  against  a  dwelliDg-houae 
suffldentiy  describes  the  premises  by  on  aver- 
ment that  the  house  is  occupied  by  the  defendant, 
and  situated  on  the  east  side  of  Blake  street,— 
the  house  being  in  fact  so  occupied  and  situated 
east  of  Blake  street,  but  not  adjoining  it, — al- 
though there  be  another  house  between  that  of 
the  defendant  and  the  street,  and  access  to  de- 
fendant's heose  be  by  an  alley  ronning  from  the 
street  past  the  other  tenements 
•    {Official.) 

Exceptions  from  supreme  judicial  court, 
Androscoggin  county. 

After  verdict  against  defendant,  she  ex- 
cepted to  the  instructions  of  the  presiding 
justice,  and  which  are  stated  in  the  opin- 
ion. 

J.M.  Llbby,  Co.  Atty.,  for  the  State. 
Fra.Dk  L.  Noble,  tor  defendant. 

Petkkb,  C.  J.  Thle  in  a  search  and  sei*- 
nre  process,  wherein  the  premises  to  be 
searched  are  described  as  follows:  "The 
dwelllng-bonse  and  its  appurtenances  oc- 
cupied by  her,  said  Elizabeth  Minnehan, 
and  situated  on  the  east  side  of  Blake 
street,  in  said  Lewlston." 
T.22A.no.3— 12 


In  the  trial,  evidence  was  Introduced 
tending  to  show  that  the  premises 
searched  were  those  actually  occupied  by 
the  defendant  as  a  dwelllng-honse;  that 
said  dwelling-house  was  east  of  Blake 
street;  that  said  house  was  not  next  to 
Blake  street  on  Its  easterly  side,  but  that 
between  said  house  and  said  Blake  street 
was  another  house,  not  occupied  by  the 
defendant,  and  a  space  of  about  12  feet  be- 
tween the  two  houses;  that  the  ap- 
proaches to  the  dwelling-house  occupie<l 
by  the  defendant  were  by  a  passage  or  al- 
ley-way running  to  it  from  Blake  street; 
and  that  all  the  doors  of  the  premises 
searched  opened  onto  the  alley-way. 

The  counsel  contended  that  there  was  a 
fatal  variance  between  the  description  in 
the  warrant  and  the  description  of  prem- 
ises proved.  The  judge  ruled,  substan- 
tially, that  the  jury,  would  be  authorized 
to  find  that  there  was  no  variance,  if  the 
evidence  be  believed. 

There  is  really  no  variance.  At  most, 
there  is  a  slight  diminution  of  description 
in  the  warrant,  not  misleading  at  all. 
The  warrant  does  not  necessarily  call 
for  a  location  of  the  house  Immediately 
upon  the  street,  but  on  the  east  side  of  It. 
It  Is  on  the  east  side  of  Blake  street,  and  is 
the  house  occupied  by  the  respondent. 
The  description,  as  a  whole,  would  lead 
the  officer  serving  the  warrant  to  the  cor- 
rect house.  The  description  would  have 
been  practically  perfect  had  those  words 
been  added  to  it:  "And  connected  with 
Blake  street  by  an  alley  running  from  the 
bouse  thereto. "  But  that  fact  was  easily 
ascertainable  upon  an  examination  of  the 
locality. 

Exceptions  overruled. 

Walton,  Virgin,  Libbet,  Haskell,  and 
Whitehoube,  JJ.,  concur. 


Rankin  et  a/,  v. 


COAB. 


J.  B.  666) 


(Court  <ff  JErrorg  and  Aj/pe<Ua  of  Neto  Jersey. 
March  Term,  1890.) 

COSSTBUOTITB  NOVICB  BT  POSSESSION  —  BCBBOOA- 

TioN  TO  Lien  oe  Tijcss. 

1.  Wheire  the  widow  releases  to  the  heir  her 
dower  right  in  a  house,  part  of  which  is  occupied 
by  herself,  and  part  by  the  heir,  her  continued 
possession  of  her  part  is  not  constructive  notice 
to  a  mortgagee  of  the  heir  that,  by  a  deed  con- 
temporaneous with  the  release  of  her  dower,  the 
heir  granted  to  her  a  life-estate  in  the  portion 
of  the  house  occupied  by  her. 

2.  Where  there  is  nothing  in  the  construction 
of  a  house  to  indicate  separate  possession  by  its 
inmates,  the  possession  of  a  part  by  a  mother 
will  not  cliarge  a  mortgagee  of  the  son,  who  oc- 
cupied the  balance,  and  who  has  the  record  title 
to  the  whole,  with  constructive  notice  that  she 
owns  a  life-estate  in  the  part  occupied  by  her, 
as  the  close  relation^ip  existing  between  the 
parties   is  sufficient  to  account  for  the  situation. 

S.  The  fact  that  the  mother  paid  the  taxes 
and  water-rents,  which  the  son  was  legally 
bound  to  discharge,  does  not  give  her  the  right 
to  be  subrogated  to  the  lien  of  the  taxes  and 
rents,  as  against  one  who  purchased  the  premises 
on  foreclosure  sale,  without  notice  of  the  moth- 
er's equity. 

i.  Under  the  charter  of  Jersey  City,  (P.  L. 
N.  J.  p.  113.5,  g§  81,  151,)  which  makes  taxes  and 
water-rents  liens  on  real  estate  paramount  to 
mortgages,  but  which  rive  the  mortgagee  a  right 
of  redemption  which  does  not  expire  until  after 
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six  months*  notice  from  the  jmrohaser,  a  pay- 
ment of  snch  taxes  by  a  third  person.  In  behalf 
of  the  owner,  without  notice  to  the  mortgagee, 
does  not  give  such  person  a  lien  prior  to  that  of 
the  mortgagor,  as  the  payment  operates  as  a  dis- 
charge of  the  lien  as  eSectively  as  if  made  by 
the  owner  himself.  Distinguishing  Bchatt  7. 
Grosoh,  81  N.  J.  Eq.  199,  and  Fiacre  v.  Chap- 
man, 82  N.  J.  Eq.  468. 

Appeal  from  court  ol  chancery. 

Argued  before  the  Chief  Justice,  and  Dix- 
on. Oahbibo.v,  Magig,  Scuddbr,  and  Van 
Syckbl.  Jnaticee,  and  Shown,  Clement, 
Cole,  Smith,  and  Whitaker,  J  J. 

Gilbert  Coy/ios,  for  appellants.  Willard 
C.  Fisk,  for  respondent. 

Magie,  J.  William  Rankin,  Jr.,  and  C. 
A.  Rodney  Janvier,  admlnlfltrator of  Mary 
R.  Janvier,  (who  are  the  appellants,)  filed 
the  bill  In  this  cause  against  Eleanor  Cour 
(who  Is  the  respondent)  for  the  strict  fore- 
closure of  u  mortgage  made  by  Robert  B. 
Coar  to  Mary  R.  Janvier,  In  her  life-tlrae, 
on  a  house  and  lot  In  Jersey  City.  Re- 
spondent, by  her  anuwer,  claimed  a  right 
[or  life  111  certain  rooms  In  the  bouse,  par- 
amount to  the  mortgage,  and  issue  was 
Joined  on  that  claim.  Respondent  also,  by 
answerin  tbenatureol  a  cross-bill,  claimed 
that  she  had  paid  taxes  and  water-rents 
Imposed  on  the  property,  and  was  entitled 
to  bereimbursed  the  amount  so  paid,  with 
Interest,  out  of  the  mortgaged  premises. 
Appellants,  by  their  replication,  contested 
this  claim,  and  further  set  up  in  defense 
thereto  that  Rankin,  the  appellant,  was 
not  affected  thereby,  because  he  had  be- 
comea  bonattde  purchaser  of  the  property 
for  a  valuable  consideration,  and  without 
notice  of  the  claim.  The  facts  which  ap- 
peared in  thecourt  below  were  as  follows: 
John  Coar  died  In  1873,  intestate,  and 
seised  of  the  premises  in  question,  leaving 
respondent,  his  widow,  and  Robert  B. 
Coar,  his  only  son  and  heir  at  law.  By 
deed  dated  March  81,  ltJ76,  and  recorded 
November  18, 1876,  respondent  released  to 
Robert  all  her  dower  therein.  Thereupon 
Robert  made  the  mortgage  In  question  to 
Maiy  R.  Janvier,  which  was  dated  Decem- 
ber 15,  1870,  and  recorded  February  5, 1877. 
By  an  agreement  under  seal,  dated  March 
31,  1876,  between  Robert  B.  Coar  and  re- 
spondent, it  was  amdng  other  things 
agreed  that  she  should  have  "the  use  and 
o(rcupatlon  of  the  rooms  now  occupied  by 
her  in  the  house  known  as  '  228  Grand  St., 
Jersey  City '  during  her  natural  life,  free 
of  any  rent  or  charge  whatever."  This 
Instrument  was  not  recorded  until  August 
12,  1881,  over  five  years  after  the  mortgage 
in  question.  The  bouse  was  then  known 
as  "No.  2^,  "but  has  since  been  and  Is  now 
known  as  "No.  296  Grand  Street."  On 
March  21,  1887,  Janvier's  administrator 
filed  a  bill  to  foreclose  the  mortgage,  but 
omitted  to  make  respondent  a  party.  It 
Is  said  that  the  omission  occurred  because 
the  Instrument  under  which  she  claimed 
described  the  premises  by  its  old  number. 
Upon  a  decree  in  that  cause  against  all 
the  defendants,  of  whom  Robert  B.  Coar 
was  one,  the  premises  were  exposed  for 
sale.  Respondent  gave  public  notice,  at 
the  sale,  of  her  claim,  under  the  agreement 
with  Robert,  to  title  in  the  rooms  therein 
mentioned,  paramount  to  that  of  any  ot 


the  parties.  Rankin,  with  that  notice, 
bought  the  premises,  and  took  the  sheriff's 
deed,  which  was  dated  November  22,  1887. 
Before  tbe.death  of  John  Coar,  he  and  re- 
spondent occupied  certain  rooms  In  the 
bouse.  Robert  and  his  family  occupied 
other  rooms  therein.  The  families  lived 
separately.  After  John's  death  resi>ond- 
ent  continued  to  occupy  certain  rooms, 
while  Robert  and  his  family  occupied  other 
rooms.  The  house  was  not  built  In  flats 
or  suites  of  apartments,  and  would  not  ap- 
pear to  present, exteriorly, any  indication 
that  It  was  designed  to  accommodate 
more  than  one  family.  Upon  these  facts 
the  decree  declared  Rankin  entitled  to  all 
the  premises  except  two  rooms  upon  the 
first  floor  occnpled  by  respondent,  and  de- 
nied the  relief  asked  as  to  those  rooms.  It 
further  appeared  that  respondent  had 
paid  the  taxes  and  water-rents  Imposed 
on  the  property  for  the  years  1873  to  1887, 
Inclusive.  "The  decree  declared  respondent 
entitled  to  a  lien  thereon  for  the  suras 
paid,  with  Interest,  paramount  to  the 
rights  of  appellants,  and  directed  a  sale  ot 
the  premises  to  satisfy  the  Hen.  Appel- 
lants attack  the  decree  in  both  Its  aspects. 
The  grounds  on  which  the  learned  master 
advised  the  decree  bave  not  been  made  to 
appear. 

With  respect  to  that  part  of  the  decree 
which  established  respondent's  claim  to  a 
part  ot  the  bouse,  It  Is  obvious  that  it 
must  have  proceeded  on  the  ground  that 
her  occupation  thereof  gave  constructive 
notice  of  her  title  to  Mary  R.  Janvier 
when  she  took  the  mortgage.  There  is 
no  pretense  that  actual  notice  was  given. 
Since  the  Instrument  by  which  respondent 
claimed  was  not  recorded,  the  record  fur- 
nished no  notice.  For  lack  of  record,  that 
instrument,  by  virtue  of  our  recording 
acts,  was  void  as  against  the  mortgage, 
unless  the  mortgagee  had  notice  of  re- 
spondent's title.  Rankin,  by  bis  purchase 
at  the  sheriff's  sale,  acquired  all  the  rigbts 
the  mortgagee  had  obtained  by  the  mort- 
gage, and  may  stand  upon  those  rights, 
notwithstanding  the  notice  of  respond- 
ent's claim  received  before  his  purchase. 
TbeqnestloD  on  this  branch  of  the  ap- 
peal, therefore,  is  whether  respondent's 
possession  at  and  before  the  date  of  the 
mortgage  gave  constructive  notice  to 
Mary  R.  Janvier,  or  made  it  her  duty  to 
Inquire,  whereby  she  might  have  learned 
of  respondent's  right.  Thiaquestlon  was, 
in  my  Judgment,  erroneously  resolved  be- 
low. I  have  reached  a  different  conclu- 
sion, on  the  following  grounds:  In  the 
first  place,  respondent's  possession,  (such 
as  it  was.)  having  continued  after  the 
death  of  her  husband,  was  further  con- 
tinued after  she  had  conveyed  to  Robert, 
who  was  also  In  poHsesBlon,  all  her  dower 
right.  Her  deed  was  recorded  Immediate- 
ly before  the  Janvier  mortgage.  In  some 
ot  the  states  the  continued  possession  ot 
pramlBes  by  one  who  has  conveyed  to  an- 
other is  held  to  put  an  intending  purchas- 
er or  mortgagee  on  inquiry,  and  to  give 
notice  ol  any  title  reserved  or  granted  to 
the  person  in  possession  by  unrecorded 
instruments.  A  different  rule  has  been 
announced  In  this  and  other  states.  The 
conflicting  cases  are  collected  in  the  notet 
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to  Bection  617,  2  Pom.  Eq.  Jar.  Where  a 
vendor  remained  In  posaeeslon,  our  su- 
preme court  held  that  one  who  purchased 
from  the  grantee  was  not  bound  to  in- 
qnire  whether  the  vendor  bad  reserved  an 
Interest  In  the  premises.  The  doctrine 
was  put  on  the  ground  that  the  vendor 
-was  estopped  from  impeaching  his  own 
deed  by  proof  of  an  nndisclosed  arrange- 
ment Impairing  Its  force.  Van  Kenren  v. 
Central  Railroad  Co.,  88  N.  J.  Law,  166.  A 
similar  reason  for  applying  a  like  mle  was 
given  In  Michigan.  Bloomer  v.  Henderson, 
8  Mich.  895.  But  it  Is  unnecessary  to  dis- 
cuss the  rale  or  Its  reason ;  for  the  same 
doctrine  was  approved  in  this  court,  and 
applied,  in  a  case  where  the  vendor,  who 
remained  In  possession,  acquired  an  int(>r- 
est  In  the  premises,  not  by  a  contempo- 
raneous act,  but  by  a  subsequent  recun- 
reyance,  which  he  did  not  record.  Blng- 
bam  V.  Klrkland.  34  N.  J.  Eq.  229.  Udless 
that  case  Is  to  be  discrfdited,  fur  which 
no  reason  has  been  given.  It  is  imposHible 
to  escape  applying  the  rule  therein  en- 
forced to  the  case  in  hand.  Indeed,  this 
ease  affords  stronger  grounds  for  ito  ap- 
pliration;  forrespondentseeks  toestablish 
a  title  by  an  act  contemporaneous  with 
her  own  deed,  and  that  deed  completed 
title  in  one  also  In  possession,  and  who 
continued  in  possession  until  the  mort- 
gage was  made.  The  latter  circumstance 
alone  would  justify  the  inference  that  re- 
spondent's answer  to  any  inquiry  would 
be  to  the  effect  that  her  occupation  was 
without  claim  of  right,  but  by  safferance 
of  ber  grantee,  who  was  also  in  posses- 
sion, under  such  circumstances,  inquiry 
cannot  be  said  to  be  a  duty. 

But.  without  applying  the  rale  above 
discassed.  I  think  respondent's  contention 
is  inadmissible.  Possession,  to  give  no- 
tice or  to  make  inquiry  a  dnty,  must  be 
open,  uotorioas,  and  anequlvocal.  There 
mast  be  sucb  an  occupation  of  the  prem- 
ises as  a  man  of  ordinary  prudence,  tmat- 
iogfor  the  acquisition  of  some  interest 
therein,  would  observe,  and,  observing, 
woold  perceive  to  be  inconsistent  with 
tbe  right  of  him  with  whom  he  was  treat- 
ing, and  so  be  led  to  inquiry.  The  mort- 
gagee In  this  case  may  be  charged  with 
notice  that  respondent  11  ved  In  the  bouse 
in  question.  But  it  Is  obvious  that  thesepa- 
rate  possession  by  her  and  her  son  of  differ- 
ent parts  of  the  house  was  not  apparent. 
There  was  nothing  in  the  construction  of 
tbe  house  to  Indicate  separate  pos'sesslon 
by  Its  Inmates.  It  Is  not  shown  that 
boTiBes  of  the  same  construction  in  that 
locality  were  customarily  used  by  sttpa- 
rate  families.  Nothing  appears  which,  to 
a  prudent  observer,  would  tend  to  dis- 
close the  real  facts.  Those  could  not  have 
been  ascertained  In  this  case  even  by  ex- 
amining tbe  interior  of  the  house,  but 
only  by  actually  watching  the  habits  and 
castoms  of  Its  inmates.  Whether,  under 
such  circumstances,  any  duty  of  inquiry 
would  be  cast  on  an  intending  mortgagee, 
bad  a  stranger  to  tbe  family  of  the  owner 
tbas  orcuplcd  part  uf  tbe  house,  may  be 
qaestlonable.  But  where  the  possession 
of  tbe  person  whom  the  record  discloses 
to  be  owner  is  shared  by  one  connected  in 
close  relationship,  a  different  situation  is 


£  resented.  A  mle  which  would  require  an 
■tending  purchaser  or  mortgagee  to 
make  inquiry  Into  the  title  or  possession 
of  a  son  or  daughter  of  the  owner,  who, 
after  attaining  full  age,  has  continued  to 
live  in  tbe  father's  boase,  would,  I  appre- 
hend, be  deemed  to  be  absurd.  A  different 
rule  could  not  be  applied  where  a  mother 
occupies  a  bouse  with  her  son,  who,  by 
tbe  dictates  of  nature  as  well  as  by  law, 
is  bound  to  support  and  care  for  her.  In 
such  cases  the  most  cautious  dealer  would 
think  Inquiry  unnecessary,  for  he  would 
assume  that  the  child  or  parent  was  living 
in  tbe  tamliy,  rather  than  maintaining  an 
independent  possession.  The  true  rale  is 
that  when  the  occupation  by  one  is  not 
exclusive,  but  in  connection  with  another, 
with  respect  to  whom  there  exists  a  rela- 
tionship sufficient  to  account  for  the  situ- 
ation, and  the  circumstances  do  not  sug- 
gest an  inconsistent  claim,  then  sucb  a 
possession  will  not  give  notice  of  aright 
by  unrecorded  grant.  It  will  be  neither 
open,  notorious,  nor  unequivocal.  Where 
a  widow  contributed  a  part  of  the  pur- 
chase money  of  a  farm,  and  her  brother, 
who  contributed  the  remainder,  took  title 
thereto  In  his  own  name  without  her 
knowledge,  it  has  been  held,  that  the  fact 
that  she  lived  on  the  farm  witb  him  did 
not  give  notice  of  her  resulting  trust  to  a 

?>urrhaBer  from  him.  Harris  v.  Mclntyre, 
18  III.  275,  8  N.  £.  Bep.  182.  The  posses- 
sion of  a  plural  wife  of  a  Mormon,  along 
with  the  possession  of  the  husband  and 
bis  lawful  wife,  has  been  held  not  to  be 
notice  of  her  right  to  a  share  of  the  prop- 
erty to  one  who  took  a  mortgage  from 
the  husband,  who  held  the  record  title. 
Townsend  v.  Little,  109  U.  S.  ii04,  8  Sup. 
Ct.  Rep.  357.  Where  a  husband  and  wife 
were  in  possession  of  lands  to  which  the 
wife  held  title  by  the  record,  it  was  held 
that  the  continuing  possession  was  not 
notice  of  an  unrecorded  deed  whereby  her 
title  bad  been  conveyed  to  him.  Atwood 
V.  Bearss.  47  Mich.  72, 10  N.  W.  Rep.  112. 
Upon  either  of  these  grounds  I  think  the 
decree  in  the  respect  tlius  discussed  Is  er- 
roneous. 

The  remainder  of  the  decree,  which 
charged  on  the  property  the  taxes  and 
water-rents  paid  by  respondent,  I  also 
think  erroneous.  The  claim  in  her  behalf 
is  twofold.  It  is  first  insisted  that  by 
Robert's  grant  to  ber  of  a  part  of  the 
house,  free  from  any  charge  whatever,  he 
became  bound  to  her  to  pay  these  govern- 
mental charges,  and  that,  though  her  pay- 
ment discharged  the  lien  of  the  city,  she 
was  subrogated  to  the  right  to  enforce 
tbe  same  lien  against  Robert's  interest  in 
the  property.  But  the  obvious  answer 
to  this  claim  is  that,  if  respondent  ac- 
quired such  a  right,  it  was  a  mere  equity, 
not  enforceable  against  the  property  In 
the  hands  of  a  purchaser  for  value  with- 
out notice.  Rankin  was  such  a  purchaser, 
for  he  acquired  Robert's  interest  by  the 
sheriff's  sale.  No  notice  of  the  equity  now 
claimed  Is  shown,  and  tbe  notice  of  title 
to  part  of  the  house,  then  given,  Instlfled 
the  inference  that  respondent  had  no 
other  claim. 

It  is  next  Insisted  that  respondent,  being 
owner  of  part  of  the  boose,  was  obliged 
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to  pay  all  the  taxes  and  water-rents  to 
save  ber  interest  from  sale.  It  Is  question- 
able whether  she  could  have  obtained  an 
apportioniuent  of  these  charges  under  the 
act  of  April  21, 1876.  Revision,  p.  712.  Her 
Insistmont  is  that  her  compulsory  pay- 
ment of  these  charges,  which  are  para- 
mount to  the  lien  of  mortgages  in  Jersey 
City,  entitles  her  to  repayment  out  of  the 
estate  which  has  paused  by  the  sheriff's 
sale  to  Bankln.  To  this  claim  I  think  It 
might  well  be  answered  tbat  Ranlsln  ac- 
quired not  only  Kobert  Coar's  title,  but 
also  the  mortgagee's  interest,  tor  value, 
and  without  notice  of  the  claim,  and  at  a 
time  when  the  taxes  and  water-rents  ap- 
peared on  the  public  records  to  have  been 
paid,  and  their  lien  was  thus  dlucbarged. 
Furthermore, it  must  be  remembered  that 
respondent's  ownership  is  now  held  to  be 
subject  to  the  mortgage  which  Robert 
had  given.  Her  payments  were  therefore 
partly  In  her  own  right,  and  partly  in 
Robert's  right.  But  payments  thus  made 
cannot,  in  my  Judgment,  acquire  a  prior- 
ity to  mortgages.  It  is  true  tbat,  by  the 
charter  of  jersey  City,  taxes  and  water- 
rents  are  made  liens  on  real  estate  para- 
mount to  mortgages.  P.  L.  1871,  p.  1155,  §§ 
81-151;  Hardeubergh  v.  Converse,  31  N.  J, 
Eq.  500;  Trustees  v.  Trenton,  30  N.  J.  Eq. 
667;  Vrceland  v.  Jersey  City,  37  N.  J.  Eq. 
674.  But  the  plain  intent  of  that  charter 
is  to  make  them  a  primary  charge  on  the 
owner's  interest  in  the  laud.  This  ap- 
pears from  the  mode  prescribed  for  their 
enforcement,  which  Is  by  a  sale  of  the  land 
subject  to  a  right  of  redemption.  A  mort- 
gagee has  that  right,  and  retains  it  until 
the  expiration  of  a  six-months  notlcefrom 
the  purchaser.  When  the  mortgagee  re- 
deems, it  is  expressly  provided  tbat  the 
money  paid,  with  Interest,  shall  be  a  lien 
on.  the  lands,  and  on  a  foreclosure  shall  be 
directed  to  be  made  out  of  the  same. 
From  these  provisions  it  is  obvious  that, 
when  taxes  or  water-rents  are  paid  by 
owners,  the  Hen  of  them  must  be  dis- 
charged as  effectually  as  11  the  interest  or 
part  of  the  principal  of  the  mortgage  were 
thus  paid.  A  like  result  must  follow  from 
«  like  payment  made  on  behalf  of  the 
owner,  which  appears  to  be  made  by  him. 
Any  other  construction  would  produce 
disastrous  results.  When  a  public  salefor 
taxes  takes  place,  the  mortgagee  can  ac- 
quire knowledge  of  it,  and  express  notice 
most  be  given  him  before  his  interest  can 
be  cut  off.  But,  if  the  doctrine  argued  for 
in  this  case  be  correct,  a  mortgagee  might 
yearly  ascertain  that  such  charges  had 
been  paid,  and  be  thus  induced  to  let  his 
mortgage  remain;  and  yet  afterwards 
some  friend  of  the  owner,  who  had  paid 
bis  taxes  for  blm,  might  be  accorded  pri- 
ority over  the  mortgagee  for  all  such  pay- 
ments. I  think  such  a  construction  inad- 
missible. Tbe  true  construction  of  such 
provisions  will  leave  the  mortgage  inter- 
est in  l8(nd  unaffected  and  paramount,  un- 
less a  sale  for  taxes  has  been  made,  and, 
upon  the  notlcu  prescribed,  the  mort- 
gagee has  failed  to  redeem.  Respondent's 
counsel  relies  upon  Schatt  v.  Grosch,  31  N. 
J.  Eq.  199,  and  Fiacre  v.  Chapman,  32  N. 
J.  Eq.  463,  in  which  cases  the  court  of 
chancery  has  held  tbat  payment  of  taxes 


by  second  mortgagees  may  be  established 
as  a  prlorllen  to  theflrst  mortgage.  But, 
if  those  cases  can  be  deemed  to  have  been 
correctly  decided,  I  think  It  must  be  on 
tbe  ground  that  such  charters  as  that  in 
question  give  a  right  of  redemption  to 
mortgagees  generally,— a  circumstance 
which  may  possibly  distinguish  those 
cases  from  that  DOW  before  us.  Had  re- 
spondent bfeen  made  a  party  to  the  bill  to 
foreclose,  and  sell  the  mortgaged  premises^ 
her  equitable  Hen  on  Robert's  Interest 
might  perhaps  have  been  recognized  and 
enforced  in  subordination  to  the  Janvier 
mortgage.  But  Robert's  interest  has 
passed  to  a 'bona  Ode  purchaser  for  value 
without  notice,  and  the  reli(£  now  de- 
manded Is  that  of  a  mere  foreclosure  of  her 
rights.  Those  rights  which  are  subordi- 
nate to  the  Janvier  mortgage  maybe  pro- 
tected by  redemption.  For  these  reasons, 
I  think  the  whole  decree  should  be  re- 
versed, with  costs.  Tbe  record  should  be 
remitted  to  the  court  of  chancery,  with 
direction  for  a  decree  giving  appellants 
the  relief  prayed  for  in  their  bill,  according 
to  the  practice  of  tbat  court.    All  concur. 

(4S  N.  J.  B.  4M) 


Perkins  y.  Moobestown  &  C.  Turn- 
PIKE  Co. 

(Court  of  Chcmaery  of  Sew  Jersey.   Juno  8,  MW. ) 

PUBUO  HlBHWATS— RiOHTS  OF  ABVTtTira  OWNKB 
— AdDITIOKAI,  BEBVITtlDB  —  EsTOPPBI/— ISJDNO- 
TION . 

1.  The  title  of  the  owner  of  lands  abutting  on 
atumpllce  road  constmoted  over  a  public  highway 
runs  to  the  middle  of  the  road,  and  ttae  oonstnic- 
tlon  of  a  toll-Kate  keeper's  house,  within  the 
lines  of  the  highway,  on  such  onuer'shalf,  with- 
out his  consent,  is  the  imposition  of  an  additional 
servitude,  which  will  be  restrained. 

2.  An  equitable  estoppel  is  not  raised  in  case 
of  snch  an  erection,  unless  it  appears  that  the 
land-owner  has  done  some  act  or  made  some  rep- 
resentation, or  by  his  slletioe  assumed  a  posi- 
tion as  to  his  rights,  inoonsistent  with  his  pres- 
ent claim,  and  that  the  company,  misled  as  to 
their  respective  rights  by  such  conduct  of  the 
owner,  has  expended  money  on  the  work,  so  that 
it  would  be  a  fraud  on  them  If  he  is  permitted  to 
maintain  his  legal  rights ;  nor  where  both  parties 
have  equal  opportunities  of  knowledge,  and  both 
act  in  ignorance  of  ttie  true  state  of  Uie  case;  nor 
where  the  owner  does  not  know  that  the  land 
belongs  to  him,  and  not  to  the  company. 

3.  An  injunction  will  not  Issue  to  restrain 
the  maintenance  of  a  turnpike  gate  over  the  high- 
way, even  if  unauthorized  by  law,  unless  it  ap- 
pears that  the  complainant  suffers  therefrom 
some  special  iDjury  not  sustained  by  the  public. 

(Syllalms  by  (he  Court) 

On  bill,  answer,  and  proofs  taken  in 
open  court. 

Thomas  E.  Frencb,  for  complainant. 
Israel  Roberts,  for  defendant. 

Green,  V.  C.  This  bill  was  Qled  August 
27, 1890,  to  restrain  tbe  erection  of  a  dwell- 
ing and  a  toll-gate  within  the  lines 
of  tbe  turnpikeof  the  defendant  in  front  of 
the  lands  of  the  complainant,  and  from 
putting  any  person  in  possession  or 
charge  of  the  said  dwelling.  On  filing  the 
bill,  an  order  to  show  cause  why  an  in- 
junction should  not  issue,  returnable  Sep- 
tember 8,  A.  D.  1800,  was  made  with  a  re- 
straining order  in  the  meanwhile.  On  tbe 
return  the  defendants  came  in  with  their 
anstver,  setting   up    acquiesence  by  tbe 
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complainant  in  the  acta  curaplained  of, 
and  tberenpon  the  order  to  show,  caase 
was  discharKed.  The  case  sabBequently 
came  to  final  hearing,  and  testtmony  was 
taken  in  open  court.  The  defendant  was 
Incorporated  by  an  act  ol  the  legislature, 
(P.  L.  1849, p.  145.)  with  povreroJ  conatruct- 
Injc  a  tui-npilie.  Section  11  provides  "that 
It  Bball  and  may  be  lawful  iQr  such  com- 
pany to  construct  and  malce  a  turnpike 
road  four  rods  wide  from  the  village 
of  Moorestown,  In  the  county  of  Bor- 
Ilngton,  to  the  truss  bridge  over  Coop- 
er's creek,  in  the  county  ol  Camden,  which 
turnpike  road  shall  be  constructed  and 
made  on  and  along  the  public  highway 
leading  from  said  village  to  said  bridge. " 
The  company  under  this  authority  oc- 
cupied the  former  highway  referred  to  in 
this  section.  The  fourteenth  section  au- 
thorizes the  company,  when  It  shall  have 
constructed  its  turnpike  road,  to  erect 
gates  or  turnpikes  across  the  said  road, 
not  exceeding  three  in  number,  and  to  de- 
mand and  receive  toll  for  traveling  each 
mile,  at  certain  rates  therein  specified.  It 
is  alleged  that,  prior  to  the  acts  com- 
plained of,  the  company  had  constructed 
and  maintained  at  least  three  gates  or 
tumpikes  for  the  collection  of  toll  upon 
the  road  so  authorized.  Thecomplalnant 
Is  the  owner  of  a  farm  or  tract  of  land 
abutting  upon  the  highway  which  the 
defendant  corporation  were  empowered 
by  the  act  of  the  legislature  to  take.  The 
complainant,  the  owner  of  lands  adjoin- 
ing the  public  highway,  was  the  owner  of 
the  fee  to  the  middle  of  the  road.  Salter 
▼.  Jonas,  39  N.  J.  Law,  469;  Railroad  Co. 
T.  Ayres,  50  N.  J.  Law.  660, 14  Atl.  Bep. 
901;  Ayres  v.  Railroad  Co..  (N.  J.)  20  Atl. 
Rep.  64.  But  It  was  competent  for  the 
legrislature  to  authorize  the  turnpike  com- 
pany to  appropriate  the  public  highway. 
Wright  V.  Carter,  27  N.  J.  Law,  76. 

The  grant  by  the  legislature  to  the  de- 
fendant did  not  aQect  the  title  of  the  com- 
plainant, but  only  conferred  upon  the  com- 
pany the  right  formerly  enjoyed  by  the 
public,  of  passage,  with  the  right  to  take 
toll  from  persons  u»Ing  the  same.  It  is 
not  disputed  that  the  defendant  In  July, 
1890,  commenced  the  erection  of  a  toll-gate 
and  a  dwelling-house  for  the  toll-gatherer, 
within  the  lines  of  the  turnpike,  but  on 
the  complainant's  side  of  the  road,  and  on 
lands  the  fee  of  which  belonged  to  him. 
The  complainant  rests  his  claim  for  relief 
and  opposition  to  the  action  of  the  defend- 
ant on  the  grounds— F/rst.  That  the  only 
right  which  the  defend.int  had  over  the 
lands  of  the  complainant,  within  the  lines 
of  the  turnpike  road,  was  to  construct 
and  maintain  Its  turnpike  road,  and  to 
keep  the  same  for  the  use  of  the  public ; 
that  the  erection  of  a  dwelling-house  there- 
on was  imposing  upon  it  a  new  servitude, 
which  it  was  not  authorized  to  create. 
Second.  That  the  company  was  only  au- 
thorized by  its  charter  to  erect  and  main- 
tain three  gates  or  turnpikes,  which  it  had 
already  established,  and  that  Its  power  in 
that  regard  was  exhausted,  and  its  at- 
tempted establishmen  t  of  the  new  one  In 
front  of  this  Moperty  was  nltra  vires.  In 
the  case,  of  Wright  v.  Carter,  supra,  the 
supreme  court,  in  addition  to.  the  point 


above  referred  to,  also  decided  that  the 
righ  t.,to  erect  a  honse  for  the  toll -keeper 
was'  necessarily  incidental  to  the  power 
to  erect  and  maintain  ^ates  or  turnpikes 
for  the  collection  of  toll.  On  the  case  go- 
ing to  the  court  of  appeals,  however,  it 
was  reversed  as  to  this  ground.  Tlie  chief 
Justice  In  Statf  v.  Laverack,34N.  J.  Law, 
201,  at  208,  says  he  has  always  understood 
"that  the  view  of  thesupreme  court  touch- 
ing the  legislative  right  to  convert  the 
public  highway  into  a  turnpike  was  con- 
curred in  by  the  higher  court,  and  that  the 
point  of  dissent  was  with' regard  to  the 
privilege,  which  had  been  sanctioned,  of 
putting  the  toll-house  on  the  property  of 
the  laud-owner."  Chancellor  Zabriskie, 
In  Freeholders  v.  Red  Bank,  18  N.J.  Eq. 
91,  at  page  94,  also  gives  this  as  his  under- 
standing of  the  action  of  the  court  of  er- 
rors. See,  also,  Wuesthofl  v.  Seymour,  22 
N.  J.  Eq.66;  Halsey  v.  Street  Railway  Co., 
(N.J.)20Atl.  Rep.859,at864.  The  authori- 
ties in  this  state  make  it  clear  that  the  de- 
fendant had  no  absolute  right,  under  Its 
charter,  to  erect  or  maintain  a  dwelllng- 
bonse  for  a  toll-gatherer,  or  any  one  else, 
upon  the  lands  belonging  In  fee.  to  the 
owner  of  the  adjoining  property. 

It  is  claimed,  however,  that  the  com- 
plhlnnnt  is  estopped  from  now  objecting 
to  the  erection  of  this  building.  The  com- 
plainant testifies  that  he  was  away  from 
home  in  the  month  of  July,  1890,  and  that 
on  his  return,  on  the  17th  of  July,  bis  ten- 
ant told  him  that  the  turnpike  company 
was  at  work  on  this  building;  that  be 
went  there,  and  found  that  they  had  al- 
ready walled  up  the  cellar;  that  be  saw 
Mr.  Mason,  a  director  of  the  defendants, 
asked  him  why  he  did  not  go  further 
down  with  his  building,  and  told  him 
that  he^ did  not  want  it  there;  Mr  Mason 
wanted  some  dirt  to  raise  the  turnpike, 
and  that  he  (complainant)  told  hinn  he 
might  have  all  the  dirt  he  wanted,  but  he 
did  not  want  to  be  prejudiced  in  his  right 
by  the  fact  that  he  bad  given  them  that 
permission ;  that  at  the  time  he  went  there 
they  were  already  digging  a  well,  and 
were  at  work  at  the  cellar;  that  the  dirt 
they  wanted  was  to  raise  the  grade  of  the 
road,— they  did  not  say  where  they  want- 
ed to  use  the  dirt.  He  told  them  where  to 
take  it  from,  but  they  did  not  get  it  from 
the  place  he  Indicated.  James  Firth  tes- 
tifies that  the  building  was  commenced 
when  Mr.  Perkins  was  not  at  home,  and 
that  the  cellar  was  dug  and  walled  up  be- 
fore be  got  back.  John  Mason  testifies 
that  they  laid  out  the  cellar  on  July  14tb, 
on  Monday;  dug  the  cellar;  and  the  ma- 
son came  nn  Wednesday,  the  16th,  and  the 
well  was  commenced  on  the  16th.  He 
says  that  Mr.  Perkins  was  there  on  the 
16tb.  The  masons  were  then  about  to  put 
up  the  wall.  That  he  asked  why  they 
had  not  gone  furtberdowu,  butsald  hedld 
not  know  that  it  made  any  difference.  He 
did  say  be  would  rather  have  had  it  further 
down,  but  afterwards  thatitdldnotmake 
any  difference  to  him  where  It  was.  That 
he  did  not  object  to  their  going  on  with 
the  work.  As  to  the  dirt,  that  he  said  be 
(Mason)  could  have  all  the  dirt  he  wanted 
at  10  cents  a  load.  Mason  said  he  want- 
ed it  tor  regrading  the  road  and  filling  in 
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around  the  house.  That  complainant  did 
not  at  that  time  apeak  of  prejudicing  his 
case,  but  he  did  say  so  \7hen  he  (Mason) 
Trent  to  paj-  for  the  dirt.  This  bailding: 
Is  a  two-story  building,  with  six  rooms, — 
a  frame  house,  which  can  be  moved.  Mr. 
Emmons  Roberts,  president  of  the  defend- 
ant, testifies  to  a  conversation  with  the 
complainant  after  the  cellar  was  dug  and 
walled  up;  and  the  well  was  dug  and 
walled  up,  on  July  19th.  He  says  that  the 
complalnantdid  not  express  a  dissent,  only 
that  he  would  rather  have  had  it  further 
down,  and  that  the  first  positive  objection 
that  he  got  was  a  letter  from  Mr.  French 
on  August  15th.  Mr.  Cranmer  says  that 
he  saw  Perkins  there  on  the  16th,  the  day 
they  commenced,  and  that  the  complainant 
said  that  he  would  rather  have  had  it  built 
over  the  branch,  a  few  hundred  yards  be- 
low, but  did  not  think  it  would  make 
much  difference.  Afterwards  he  says  that 
this  was  on  the  second  day,  after  they 
had  got  down  some  eight  or  nine  feet. 
Cranmer  is  the  well-digger. 

I  am  satisfled  from  the  evidence  that  the 
defendant,  without  consultation  with  the 
complainant,  had  determined  to  erect  this 
t/uilding  and  gate  at  this  point,  and, 
without  even  asking  his  consent,  com- 
menced the  construction;  that  he  was 
away  from  home  at  the  time,  and  that 
when  he  first  saw  the  work  the  cellar  was 
dug  and  walled  up,  and  the  well  was  dug 
and  partially  walled  up ;  that  the  action 
of  tlie  defendant  in  expending  its  money 
In  the  erection  of  this  building  or  of  the 
toll-gate  was  not  induced  by  any  act  or 
words  of  the  complainant;  that  when 
the  matter  was  brought  to  his  attention 
he  objected.  It  may  have  been  that  it  was 
done  mildly,  but  still  there  is  nothing  in 
the  testimony  which  can  be  tortured  into 
a  conclusion  that  he  gave  his  consent  or 
did  anything  Inconsistent  with  his  pres- 
ent claim,  or  that  the  company,  in  conse- 
quence of  anything  that  the  complainant 
did  or  said,  either  with  reference  to  the 
location  of  the  building  or  with  reference 
to  the  dirt  which  he  sold  to  it  for  the  pur- 
pose of  levellngnptheroad,  waslnducedto 
expend  the  money  which  it  claims  it  has 
laid  out. 

As  to  the  said  of  dirt,  it  will  be  found, 
by  investigation  of  the  charter  of  this 
company,  that  it  had  the  right  to  take 
and  condemn  dirt  and  gravel  and  sand 
which  it  might  need  for  the  construction 
or  repair  of  its  road,  and  it  would  there- 
fore have  had  a  right  to  have  taken  this  dirt 
/n  tBvltiim,  if  he  had  not  been  willing  to 
hare  made  a  sale.  He  did  so,  expressly 
stating  that  he  did  not  wish  to  prejudice 
his  rights  by  such  act.  He  claims  that  he 
made  this  remark  at  the  time  he  gave 
consent  to  take  the  dirt,  and  Mr.  Mason, 
while  admitting  the  main  fact,  places  it 
at  the  time  when  be  paid  for  it.  There  is 
nothing  in  the  case,  in  roy  Judgment, 
that  will  raise  an  estoppel  against  the 
complainant  from  any  conduct  of  his  with 
reference  to  this  building  or  selling  the 
dirt  to  the  defendant. 

The  case  lacks  the  necessary  elements 
that  the  complainant  has  done  some  act 
or  made  some  representation,  or,  by  his 
silence,  negatively  assumed  a  position,  as 


to  his  rights,  inconsistent  witb  his  present 
claim :  and  that  the  defendant,  misled  a* 
to  their  respective  rights  by  such  conduct  of 
the  complainant,  has  expended  money  on 
the  work  complained  of,  so  that  it  would 
be  a  fraud  on  it  if  he  is  now  permitted  to 
maintain  his  legal  rights.  Den.  v.  Bald- 
win. 21  N.  J.  Law.  403.  It  Is  urged  he  ac- 
quiesced to  the  extent  of  inducing  action 
by  the  defendant.  No  different  rule  ap- 
plies as  to  estoppel  from  silence  and  from 
active  representation,  so  far  as  relates  to 
the  necessity  of  showing  the  above-mention- 
ed elements,  unless  it  be  that  clearer  proof 
of  the  effect  of  non-action  is  required ;  for 
misrepresentation.  If  lielleved,  necessarily 
misleads,  while  silence  may  or  may  not 
Influence  subsequent  action.  The  defend- 
ant cannotclaim  to  have  done  what  It  did 
In  consequence  of  complainant  remaining 
silent  when  he  should  have  spoken.  They 
commenced  without  regard  to  him.  On 
his  return  home  he  found  the  work  already 
commenced,  and  being  vigorously  prose- 
cuted ;  he  dissented  from  the  act  at  once. 
It  Is  true  that  hedid  not  take  active  meas- 
ures to  prevent  the  further  prosecution  of 
the  work  until  the  filing  of  this  bill,  which 
was  on  the  15th  of  August;  but  thereto 
nothing  to  indicate  that  his  delay  had  any 
influence  on  its  action.  A  consideration 
of  the  case  impresses  me  with  the  belief 
that  both  of  these  parties  acted  in  Igno- 
rance of  their  own  rights  and  those  of  the 
other  party.  I  do  not  question  that  the 
defendant  ttssumed  that  it  had  a  perfect 
right,  under  its  charter,  to  do  exactly 
what  it  had  done;  and  there  Is  nothing 
to  show  that  the  complainant  knew,  or 
had  reason  to  believe,  that  the  act  of  the 
defendant  was  an  infringement  upon  hto 
rights  of  property  in  the  fee,  which  it  was 
unauthorized  to  make.  The  objection 
which  he  urged  seems  to  have  been  directed 
to  the  location  of  the  building,  rather  than 
to  the  fact  that  it  had,  without  authority, 
attempted  to  put  up  a  building  on  his  land. 
In  Insurance  Co.  v.  Norris,81  N.  J.  Eq.  583, 
at  685,  Chancellor  Ronton  says :  "  Where 
both  parties  have  equal  opportunities  of 
knowledge,  and  they  bothactin  ignorance 
of  the  real  state  of  the  case,  and  the  com* 
plainant's  act,  which  he  says  was  induced 
by  the  defendant,  appears  to  be  rather  the 
result  of  his  own  will  or  Judgment  than 
the  consequence  of  the  defendant's  act  or 
representation,  there  can  be  no  estoppel." 
Lord  Cranworth,  in  Ramsden  v.  Dyson, 
L.  R.  1  H.L.  129.  at  141,  says:  "In  order 
to  raise  estoppel  by  expenditure  of  money 
on  land,  it  must  appear— J^Vrst,  the  person 
expending  the  money  must  honestly  sup- 
pose himself  to  be  the  owner  of  the  land ; 
seconf},  the  real  owner  who  encourages 
the  expenditure  by  his  silence  must  know 
that  the  laud  belongs  to  him,  and  not  to 
the  other;  and,  third,  that  the  other  la 
acting  on  an  erroneous  belief  as  to  its 
ownership."  The  second  branch  of  the 
canon  thus  announced  is  certainly  want- 
ing In  this  case.  Mr.  Perkins,  even  If  ha 
can  be  said  to  have  encouraged  the  ex- 
penditure by  his  silence,  is  not  shown  to 
have  known  that  the  property  was  exclu- 
sively his  own,  and  that  the  company  hart 
no  right  to  do  what  it  was  doing.  This  was 
a  turnpike  company,  and  it  Is    very  proba- 
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ble  that  a  gentleman  In'bis  position  wonld 
assnme  that  an  Incorporated  tnmpike 
company  had  the  right  to  erect  a  toll-gate 
along  the  line  of  Its  road,  and  It  would  be 
▼ery  pardonable  In  htm  to  aMume  that 
such  right  carried  with  It  the  right  to 
build  a  house  tor  the  toll-gatherer,  as 
eminent  jurists  have  entertained  such  an 
opinion.  It  is  urged  that  the  conduct  ol 
thei-omplainant  amounted  to  a  license,  on 
the  ralth  of  which  the  defendant  acted  and 
expended  money  In  the  erection  of  ths 
building  and  gate.  But,  In  the  first  place, 
the  evidence  falls  to  show  that  the  defend- 
ant was  at  all  influenced  In  its  actions  by 
the  conduct  of  the  complainant.  In  the 
next  place,  if  a  license,  it  was  by  parol, 
and  without  consideration,  and  revo- 
cable. Hetfield  V.  Railroad  Co.,  29  N.  J. 
Law,  571.  The  case  of  Water  Oo.  v. 
Veghte,  21  N.J.  Eq.463,  is  sought  to  be  ap- 
plied by  defendant's  counsel ;  but  In  that 
case  the  act  complained  of  was  a  con- 
struction on  the  lands  of  the  licensee  which 
affected  the  lands  of  the  licensor,  and  a 
positive  consent  in  writing  was  given, 
which  was  acted  on  by  the  licensor  In 
making  the  expenditure. 

The  complalnantalso  claims  that  the  de- 
fendant has  no  right  to  erect  or  maintain 
a  gate  at  the  point  selected,  on  the  ground 
that  its  charter  authorized  it,  on  the  com- 
pletion of  its  road,  to  erect  three  gates; 
and  that,  having  already  established  that 
number,  its  power  in  that  regard  Is  ex- 
hausted, and  that  it  can  neither  increase 
the  number  nor  change  the  location.  The 
authorities  seem  to  ben r  out  this  conten- 
tion. Griflen  v.  House,  18  Johns. 397;  Peo- 
ple V.  Collins.  19  Wend.  56,  at  59;  State  v. 
Tnmpike  Co.,  10  Conn.  157, 163;  Society  v. 
Hosmer,  12  Conn.  364 ;  Morris  &  E.  R.  Co.  v. 
Central  R.Co.,31  N.J.  Law,  205.  The  gate, 
however,  Is  but  an  obstruction  to  the 
highway;  Independent  of  the  house,  it 
does  not  appear  to  be  erected  on  the  com- 
plainant's land.  The  bill  does  not  allege 
any  special  injury  which  it  Inflicts  on  the 
complainant  which  is  not  suffered  by  the 
public.  There  is  no  special  damage  be 
must  necessarily  be  subjected  to  In  con- 
sequence of  his  being  an  adjoining  owner. 
Tolls  are  demandable  by  the  charter  only 
per  mile,  and  the  gate  Interposes  no  ob- 
struction to  his  passing  from  one  part  of 
bis  farm  to  another  in  that  respect.  As  a 
structure  on  the  highway  nut  authorized 
by  law, it  is  a  nuisance;  but  the  rule  Is  in- 
flexible that  complainant  must  show  a 
special  injury  peculiar  to  himself,  and  dis- 
tinct from  the  general  Inconvenience  expe- 
rienced by  the  public,  to  secure  the  aid  of 
the  court  by  Injunction.  High,  Inj.  §  816; 
Attorney  General  v.  Insurance  Co.,  2  Johns. 
Ch.  871,  at  380 ;  Van  Wegenen  v.  Cooney, 
45  N.  J.  Eq.  24,  16  Atl.  Rep.  689;  Zabriskle 
V.  Railroad  Co.,  13  N.  J.  Eq.  314;  Board  of 
Health  v.  New  York  M.  Co.,  47  N.  J.  Eq.  1, 
19  Atl.  Rep.  1098;  Van  Home  v.  Railway 
Co..  21  Atl.  Rep.  1034,  (just  decided.)  It 
appears  that  the  defendant  has  so  con- 
structed a  drain  that  the  water  is  thrown 
upon  the  lands  of  the  complainant.  The 
complainant  is  entitled  to  an  Injunction 
againat  the  dweiling-honse  and  mainte- 
nance of  the  drain,  so  far  as  it  drains  the 
water  to  the  complainant's  land. 


(48  N.  J.  ■.  46S) 

Mbtbodist  Cbdrch  v.  Pennbtltania 
B.  Co. 

(Court  nf  Chancery  of  NeujJeneu.  June  11, 1891.) 
Emine!7t  Domain — Railroad  in  Btbeet. 

1.  Where  the  owners  of  land  dedicate  a 
street  adjacent  thereto,  and  "covenant  and  agree 
that  said  street  shall  forever  hereafter  be  kept 
open  for  the  use  of"  such  grantors,  their  heirs 
and  assigns,  their  grantees  have  an  appurtenant 
right  of  way  in  such  street  which  cannot  be  im- 
pured  by  legislation  allowing  a  railroad  com- 
pany to  occupy  it,  except  on  the  condition  of 
making  compensation. 

2.  A  municipality  cannot  enlarge  the  rights 
of  a  railroad  company  by  giving  it  terminal 
rights  in  a  street  where,  by  legislative  grant,  it 
is  conflned  to  a  mere  right  of  passage. 

J.  W.  Wartman  and  J.  J.  Crandall,  for 
complainant.    8.  H.  Orey,  for  defendant. 

Pitney,  V.  C.  Complainant  Is  the  own- 
er of  a  church  edifice.  In  which  its  congre- 
gation worships  and  conducts  other  relig- 
ious exercises,  situate  on  the  south  side  of 
Bridge  avenue,  between  Third  and  Fourth 
streets.  In  Camden,  and  it  seeks  by  its  bill 
to  be  protected  against  the  same  sort  of 
injury  at  the  hands  of  defendant  which 
was  considered  and  dealt  with  in  Railroad 
Co.  V.  Angel,41  N.  J.Eq.  816,7  Atl. Rep. 432, 
andRallroadCo.v.  Thompson, 45  N.J.  Eq. 
870,  19  Atl.  Rep.  622.  The  complainant's 
church  is  situate  between  the  Angel  prop- 
erty and  the  Thompson  property,  nnd  is 
on  the  same  side  of  the  avenue.  After  the 
decision  of  the  latter  case  the  defendant 
procured  from  the  municipal  government 
of  Camden  an  ordinance  vacating  the 
north  side  or  half  of  Bridge  avenue,  with 
an  order  to  move  its  tracks  northward, 
and  occupy  that  part  of  the  street,  and 
leave  the  southerly  half  free  from  incum- 
brance. During  the  pendency  of  this  ra  use 
it  took  up  its  southerly  track,  which  had 
been  laid  in  1882.  The  remaining  tracks 
had  been  In  use  for  more  than  30  years, 
and  the  right,  as  against  the  complain- 
ant, to  so  maintain  and  use  them  thus  ac- 
quired. The  only  right,  as  against  the 
public,  to  use  the  avenue  for  railroad  pur- 
poses, ever  acquired,  rests  in  an  ordinance 
or  ordinances  of  the  municipality  adopted 
at  about  the  time  thatthe  road  was  built, 
and  the  only  right,  as  against  the  com- 
plainant, is  by  adverse  user.  The  answer 
relies  upon  these  ancient  ordinances,  to- 
gether with  long  adverse  user,  and  also 
upon  the  recent  ordinance  vacating  the 
northerly  half  of  the  avenue  The  proofs 
show  a  decided  increase  In  the  fre(iuency 
of  the  acts  and  the  intensltv  of  the  result- 
ing nuisance  for  the  last  few  years,  nnd 
the  defense  of  adverse  user  falls.  On  this 
puint  I  refer  to  the  opinion  of  Vice-Chan- 
cellor  Bird,  adopted  by  the  court  of  ap- 
peals In  the  Thompson  Case,  45  N.  J.  Eq. 
871, 19  Atl.  Rep.  622.  The  evidence  shows 
that  the  use  of  the  edifice  for  religious  ex- 
ercises and  worship  was  'seriously  and 
materially  Interfered  with  by  the  noise  of 
the  engines  andcars  ot  thedelendant.used 
in  the  manner  and  for  the  purposes  de- 
scribed by  Vlce-Chancelor  Bird  in  his  opin- 
ion in  the  Angel  Case,  41 N.  J.Eq.  317, 7  Atl. 
Rep.  432.  With  regard  to  the  ordinance 
vacating  the  north  half  of  the  street,  the 
proofs  show  that  in  1824  the  lands  on  each 
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sideut  tbeavennewere  ownerthyChauncey 
and  Lyle  as  tenants  in  commun,  who, In  a 
partition  deed  dated  October  18, 1824,  ded- 
icated Bridge  avenue,  with  other  Rtreets, 
to  the  public,  and  used  laDguagfe  which, 
in  ray  judgment,  gave  each  owner  a  right 
of  way  in  all  its  parts.  The  language  in 
as  follows:  "Whereas,  In  the  foregoing 
deed  of  partition  uf  the  lots  of  ground  in 
Camden,  continued  reference  is  made  to 
divers  streets,  lanes,  and  alleys  without 
any  description  thereof,  and  without  any 
covenant  that  the  same  shall  remain  open 
forever:  Now,  the  said  Elihu  Chauncey 
and  James  Lyle,  each  for  himself,  his 
heirs,  executors,  administrators,  and  as- 
signs, covenants,  promises,  grants,  and 
agrees,  to  and  with  the  other  of  them,  his 
heirs,  esecutors,  administrators,  and  as- 
signs, in  the  following  manner,  that  is  to 
say:  That  said  Bridge  avenue,  in  the 
foregoing  deed  mentioned,  is  and  shall 
continue  to  be  of  the  width  of  one  hundred 
feet,  and  shall  extend  from  Queen  street 
westwardly  three  hundred  and  forty  fee* 
towards  the  river  Delaware,  and  east- 
wardly  from  said  Queen  street  to  the  land 
of  Deborah  Cooper,  which  Is  the  most 
eastwardly  boundary  line  of  land  con- 
veyed by  the  foregoing  deed.  [Here  fol- 
low descriptions  of  other  streets  and  al- 
leys.] Now,  the  said  parties  hereto  do 
mutually  covenant  and  agree  that  the 
said  streets,  alleys,  and  avenue  in  said 
deed  of  partition  mentioned  are  of  the  di- 
mensions, courses,  and  distances  herein 
particularly  set  forth,  and  that  the  ssmo 
shall  hereafter  forever  be  kept  open  for  the 
use  of  the  said  Ellhn  Chauncey  and  Jame« 
Lyle,  their  heirs  and  assigns,  and  of  the 
tenants  and  occupants  of  said  lots  of 
ground,  and  at  the  request  of  either  party 
the  fences  now  thereon  shall  be  Vemoved, 
and  free  ingress  and  egrvss  allowed 
through  the  same  and  every  part  thereof. " 
The  description  in  the  partition  deed  ran 
to  the  side  of  tlie  street,  but  the  title  by 
implication,  under  Salter  v.  Jonas,  39  N. 
J.  Law,  469,  went  to  the  middle.  The  re- 
sult is  that  complainant's  titlegoes  to  the 
center  Hue  of  the  street,  (now  by  the  re- 
cent ordinance  the  north  line,)  and  it  has 
an  appurtenant  right  of  way  in  the  whole 
bed  of  the  original  avenue.  This  right 
cannot  be  either  destroyed  or  substantial- 
ly impaired  by  legislative  action,  except 
upon  the  constitutional  condition  of  mak- 
ing compensation.  A  right  of  way  is 
property,  and  as  such  protected  by  the 
constltutidn.  Further,  the  municipality 
has  no  power  either  to  legalize  a  private 
nuisance  of  the  character  here  In  question, 
or  to  enlarge  the  rights  of  defendant,  and 
give  it  terminal  rights,  where,  by  its  legis- 
lative grant,  it  is  confined  to  a  mere  right 
of  passage.  Railroad  Co.  v.  Angel,  41  N. 
J.  Eq.  329,  7  Atl.  Rep.  432.  Counsel  also 
relied  upon  Besentan  v.  Railroad  Co.,  50 
N.  J.  Law,  23^,  13  Atl.  Rep.  164,  decided  in 
the  supreme  court  after  the  Angel  Case, 
and  before  the  Thompson  Case,  and,  after 
the  Tliompson  Case,  affirmed  on  error,  52 
N.  J.  Law,  221,  20  Atl.  Rep.  169.  But  the 
opinion  of  the  supreme  court  in  the  Bese- 
man  Case  carefully  distinguished  it  from 
the  Angel  Case,  and  the  opinion  of  Vice- 
Cbancellor  Bird  In  the  Thompson   Cose 


acted  on  that  distinction,  and  was  adopt- 
ed by  the  court  of  appeals  with  the  assent 
of  the  Judges  of  the  supreme  court  who 
took  part  in  the  Beseman  Case.  The 
truth  is  that  the  defendant  is  nsinic,  and 
proposes  to  continue  to  use,  lands  imme- 
diately adjoining  the  complainant's  prem- 
ises, and  in  which  It  has  a  ^ght  of  way, 
for  the  purposes  of  a  terminal  yard,  in 
such  a  way  and  to  such  an  extent  as  to 
seriously  Interfere  with  the  complainant's 
enjoyment  of  them  for  religious  exercises 
and  worship.  In  this  aspect  the  case  is 
quite  witiiin  the  principles  acted  upon  in 
Baptist  Church  Cases,  108  U.  8.  317,  2  Sup. 
Ct.  Rwp.  719,  137  U.  S.  568, 11  Sup.  Ct.  Rep. 
185.  I  think  the  complainant  is  entitled 
to  an  Injunction. 


(58  N.  J.  B.  at} 

RCCKELBCHACS  V.  OeHMB'B  AOH'B. 

(Court  of  Chancery  of  New  Jersey.  June  11, 1891.  > 
EkiDiTABLB  EsTOPPEi.— Res  AvraDiai.TAr—Isnso- 

TioN  or  jDDCnCXXT. 

1.  O.  execated  and  delivered  a  deed  of  real 
estate  to  McC,  who  leased  the  premises  to  plain- 
tiS  for  a  teiin  of  five  years.  McC.  died,  and  his 
administrator,  as  ageai  for  his  hetrs,  collected 
rents  thereafter  accruing.  He  informed  O.  that 
be  was  about  to  collect  the  rents,  and  she  made 
no  objections  thereto,  but  admitted  the  execu- 
tion of  the  deed,  and  tbat  the  title  was  in  McC. 
ancl  heirs.  The  agent  informed  plaintiff  of  her 
statements,  and  he  paid  the  rent  relying  thereon. 
The  heirs  paid  taxes,  and  repaired  the  premises, 
and  exercised  exclusive  ownership,  to  which  C. 
made  no  objection.  O.  afterwards  recovered  the 
premises  in  ejeotment  on  the  groimd  that  KcC. 
had  fraudulently  procured  the  deed  from  ber, 
and  sued  plaintiS  for  mesne  profits,  recovering 
a  verdict.  Held,  that  her  conduct  constitute  an 
equitable  estoppel ;  and  tne  tenant,  on  assigning 
to  her  his  claim  to  recover  the  rent  from  the  ex- 
ecutor and  heirs,  would  be  entitled  to  an  injunc- 
tion to  restrain  the  entry  of  judgment  on  the 
verdict. 

2.  The  fact  that  in  making  such  admission 
the  owner  did  not  intend  to  mislead  the  tenant 
will  not  defeat  the  equitable  estoppel  thus  aris- 
ing.- 

8.  The  fact  the  estoppel  was  pleaded  in  the 
action  for  mesne  profits,  and  that  evidence  there 
of  was  excluded,  was  not  an  tkd judication  that 
the  estoppel  did  not  exist,  but  only  tbat  it  was 
not  available  in  an  action  at  law. 

4.  VThere  offers  of  proof  of  an  equitable  es- 
toppel in  a  law  action  are  excluded  upon  objec- 
tion bv  plaintiff,  he  cannot,  in  a  suit  in  equity 
by  defendant  setting  up  the  facts  constituting 
such  estoppel  as  a  basis  for  alBrmative  relief, 
object  that  the  ruling  excluding  the  evidence 
should  first  have  been  reviewed  by  motion  for 
new  trial,  or  by  writ  of  error. 

On  demurrer  to  bill  and  order  to  show 
cause  why  injunction  should  not  issue. 

Mr.  Coult  and  Mr.  Lentz,  for  complain- 
ant. C.  Parker  and  CbauDcey  Parker,  for 
defendant. 

PiTNKV,  V.  C.  The  object  of  this  bill 
Is  to  restrain  the  entry  of  Judgment 
upon  a  verdict  in  an  action  for  mesne 
profits  following  a  Judgment  in  eject- 
ment. The  ground  of  relief  Is  that  the 
conduct  of  the  defendant's  intestate,  who 
was  plaintiff  in  ejectment,  was  such  as  to 
render  it  Ineqnitable  that  she  should  re- 
cover and  collect  from  complainant  a  cer- 
tain portion  of  the  verdict,  and,  as  to  the 
balance,  complainant  offers  to  pay  and 
has  paid  It  to  the  defendant  without  prej- 


Digitized  by 


Google 


Iff.  J.) 


BUCKELSCHAUS  e.  OEHME'S  ADM'B. 


186 


udice.  On  presenting  the  bill  with  aflB- 
davits  annexed,  an  order  tu  ebow  cause 
with  interim  restraint  was  made,  and  on 
Its  return  a  demurrer  to  the  bill  was  inter- 
posed, and  the  order  to  show  cause  and 
the  demurrer  were  heard  together.  The 
case  made,  ur  intended  to  be  made,  by  the 
bill  and  affidavits  is  as  follows:  Prior  to 
January  5,  1879,  one  McCuUoch  was  ten- 
ant by  the  curtesy  of  a  certain  store-bouse 
In  Newark.  The  issue  of  bis  deceased  wife, 
-whose  birth  gave  rise  to  his  estate,  was 
dead,  and  the  title  in  remainder  wan  in  his 
dead  wife's  sister,  who  was  her  heir  at 
law,  the  defendant's  intiestate,  Mary  F.  J. 
Oehrae.  On  that  day,  January  5,1879,  the 
Intestate.  Mrs.  Oehme,  executed  and  deliv- 
ered to  McCulloch  a  deed  of  conveyance  In 
fee  of  the  store,  and  the  same  was  duly 
recorded  April  10, 1879.  On  the  I6th  of 
March,  1880,  McCulloch  leased  the  store  to 
the  complainant  for  five  years  from  April 
1, 18)jO,  at  an  annual  rent  of  $2,100,  pay- 
able monthly,  for  three  years,  and  $2,500 
per  year  for  the  last  two  years  of  the 
term;  and  under  that  lease  complainant 
entered  upon  and  occupied  the  premises 
continuously  for  five  years.  On  May  8, 1883, 
McCulloch  died  intestate  leaving  numerous 
collateral  heirs,  all  non-residents  of  New 
Jersey,  and  scattered  throughout  the 
other  states  of  the  Union.  Soon  after  his 
death  one  Kase  took  out  letters  of  admin- 
istration upon  his  estate,  and  hunted  up 
his  heirs,  and  procured  from  them  a  pow- 
er of  attorney  to  collect  the  rents  of  the 
store.  Amons  the  papers  of  his  intestate, 
Kase  found  the  deed  above  mentioned 
from  Mrs.  Oehme  to  McCulloch,  and  called 
upon  Mrs.  Oehme,  (who  resided  in  New- 
ark, and  owned  the  premises  next  adjoln- 
IriK  those  occupied  by  complainant  under 
tbe  lease  aforesaid,)  and  talked  with  her 
about  the  title  to  the  store,  and  the  deed 
Just  mentioned,  stating  to  her  that  he  pro- 
posed as  agent  of  the  heirs  to  collect  the 
rent  of  the  store  from  complainant,  and 
aba  thereupon  admitted  to  liim  that  she 
had  made  the  deed,  and  that  the  title  was 
In  McCulioch's  heirs,  and  made  no  objec- 
tion to  the  collection  of  the  rent  by  Kase 
as  attorney  for  those  heirs.  Kase  com- 
municated this  conversation  and  the  ex- 
istence of  the  deed  to  complainant,  exhib- 
ited his  power  of  attorney,  and  demanded 
thu  rent.  Complainant  relied  upon  that 
statement,  and  in  good  faith  believed  that 
tbe  title  to  the  premises  was  In  McCul- 
ioch's heirs,  and  had  not  the  least  suspi- 
cion that  Mrs.  O.  bad,  or  claimed  to  have, 
any  Interest  therein,  and  in  that  belief 
paid  to  Mr.  Kase  the  monthly  installments 
-of  rent  for  the  premises  accruing  from  the 
-death  of  Mc(Milloch  up  to  the  20tb  of  July, 
1884,  on  \yhlch  date,  without  any  previous 
notice  ur  claim,  Mrs.  O.  commenced  an 
action  of  ejectment  against  bim  to  recover 
the  possession  of  the  store.  He  gave  no- 
tice to  the  heirs  of  McCulloch,  through 
their  agent,  and  a  small  portion  in  inter- 
est of  these  appeared  and  Joined  in  tbe  de- 
fense of  the  action.  After  two  trials  be- 
fore a  Jury,  Judgment  was  rendered 
against  him,  and  he  then  attorned  to  Mrs. 
O.  Theground  upon  which  such  recovery 
was  had  was  that  the  above-mentioned 
deed  from  Mrs.  O.  to  McCulloch  had  been 


Srocured  from  her  by  fraud.  The  heirs  of 
[cCulloch  paid  the  tares  upon  an  assess- 
ment against  the  property,  which  were 
levied  in  their  names  as  owners,  and  also 
paid  the  insurance  and  repairs  upon  it; 
and  In  that  way,  as  well  as  in  collecting 
the  rent,  exercised  full  and  exclusive  own- 
ership over  it,  while  Mrs.  O.  attempted  no 
acts  of  ownership  prior  to  tbe  ejectment. 
Mrs.  O.  during  all  this  time  collected  the 
rents  of  the  adjoining  premises  in  person, 
and  visited  them  In  person  for  that  pur- 
pose, and  knew  that  complainant  was 
paying  the  rent  of  the  store  in  question  to 
tbe  heirs  of  McCulloch.  Tbe  bill  alleges 
that  only  a  small  portion  in  interest  of 
the  heirs  of  McCnlloch  having  been  made 
parties  to  the  ejectment,  tbe  remainder 
are  not  bound  by  the  verdict  and  judg- 
ment thereon,  and  as  against  those  com- 
plainant cannot  recover  back  the  moneys 
paid  for  rent  prior  to  the  coinraencement 
of  the  ejectment  without  proving  the 
fraud  upon  which  Mrs.  O.  claimed,  and  as 
to  those  who  were  made  parties  he  will 
have  difficulty  in  so  doing  by  reason 
of  their  non-residence  and  possible  lack 
of  pecuniary  responsibility.  On  the  trial 
of  the  action  for  mesne  profits,  complain- 
ant offered  to  prove  the  foregoing  facts 
as  a  defense  pro  tavto  to  the  action ;  and 
the  same  were,  on  defendant's  motion,  all 
excluded  by  the  court  as  incompetent,  and 
a  verdict  directed  against  him  for  the  use 
and  occupation  of  the  premises  from  the 
date  of  McCulioch's  death. 

1.  The  first  and  principal  ground  of  de- 
murrer relied  upon  is  that  the  estoppel 
claimed  by  complainant  Is  available  at 
law  as  well  as  In  equity  ;  and  having  been 
set  up  at  law,  and  passed  upon  and  over- 
ruled by  the  court,  cannot  be  the  ground 
of  relief  in  this  court.  I  think  that,  if  the 
premise  of  this  propositWm  is  true,  the  con- 
clusion follows  Inevitably.  When  a  court 
of  law  and  one  of  equity  each  have  com- 
plete concurrent  Jurlsdicton  ola  particular 
right,  so  that  either  can  fully  administer 
it,  and  It  has  been  set  up  and  considered 
upon  its  merits  and  adjudicated  upon  in 
oneof  them,  and  Judgment  or  decree  passed 
upon  it  one  way  or  the  other,  the  matter 
then  becomes  res 3c(/ud/ca/^a,  and  the  other 
court  is  bound  by  the  result,  and  will  not 
re-examine  the  matter,  although,  had  it 
been  presented  to  it  in  tbe  first  place,  it 
would  have  dealt  with  it.  If  the  equitable 
defense — admlttingitto  besuchfor  present 
purposes— to  the  action  for  mesne  profits 
set  out  in  the  hill  was  available  at  taw, 
and  could  be  administered  and  enforced 
there,  and  the  law  court  so  held,  but  ad- 
judged It  tobe  worthless,  then,  In  my  judg- 
ment, tbe  complainants  have  no  standing 
here.  But  the  mere  fact  that  evidence  re- 
lied upon  to  prove  the  estoppel  has  been 
offered  and  rejected  by  the  law  court  Is  not 
of  itself  proof  that  that  court  considered 
It  upon  its  merits,  so  to  speak,  since  it  may 
have  been  rejected  because  tbe  estoppel 
arising  out  of  it  was  not,  in  the  judgment 
of  tbe  law  court,  of  such  a  nature  as  to  be 
capable  of  being  dealt  with  and  adminis- 
tered in  that  court ;  In  other  words,  that  It 
was  a  purely  equitable  estoppel.'not  avail- 
able at  law. 
In  order  to  determine,  therefore,  whether 


Digitized  by 


Google 


186 


ATLANTIC  REPORTER,  Vol.  22. 


(N.J. 


the  judftmeDt  of  the  law  court  In  this  case 
was  flual  and  conclasive,  it  is  Important 
not  only  to  consider  what,  according  to 
the  allegations  of  the-  bill,  actually  oc- 
curred in  that  court,  but  also  what  is  the 
precise  injury  which  the  complainant  will 
suffer  if  judgment  Is  entered  on  the  verdict, 
and  be  Is  obliged  to  pay  it.  Complainant 
says  that  by  reason  of  Mrs.  O.'s  conduct 
and  silence  he  paid  tbe  rent  which  accrued 
under  his  leasn  between  the  death  of  McC. 
and  the  commencement  of  the  suit  in  eject- 
ment to  persons  who  he  had  the  right  to 
suppose,  and  did  suppose,  were  in  right 
entitled  to  it,  and  that.  If  he  now  pays  de- 
fendant for  the  use  and  occupation  of  the 
premises  during  the  same  period,  he  will 
be  ol)llged  to  pay  twice  over  for  the  same 
use  and  occupation.  To  this  the  defendant 
answers  that  complainant  will  have  a 
right  to  recover  buck  these  rents  so  paid 
by  him  either  from  the  heirs  of  McCulloch, 
or  from  McCnlloch's  administrator,  upon 
the  implied  warranty  arising  out  of  the 
demise.  To  this  answer  of  the  defendant 
tbe  complainant  makes  a  twofold  reply: 
First,  that  those  heirs  are  numerous,  and 
all  non-residents,  and  scattered,  and  their 
pecuniary  responsibility  Is  unknown,  and 
the  remedy  over  against  them  for  thatrea- 
son  extremely  precarious;  and,  secou</,  that 
as  to  most  of  them  they  were  not  parties  to, 
and  areuot  bound  by,  the  judgment  in  eject- 
ment, and  that  to  recover  against  them  ho 
must  attack  the  deed  from  Mrs.  O.  to 
McC,  and  establish  the  fraud  over  again, 
which  will  prove  a  well-nigh  impossible 
undertaking  In  the  absence  of  Mrs.  U. 
And  as  to  his  right  to  recover  against 
MvC.'s  administrator,  that  is  limited  by 
tbe  assets  still  remaining  in  his  bands. 
This  reply  shows  just  what,  upon  com- 
plainant's theory,  he  has  actually  lost  by 
the  inequitable  conduct  complained  of. 
Clearly,  he  has  not  lost  any  right  as 
against  the  heirs  of  McCuIIoch.  There  is 
not  the  least  shadow  of  an  estoppel  In  their 
favor.  They  did  not  act  upon  tbe  strength 
of  Mrs.  O.'s  conduct  or  silence,  or  In  the 
leaKt  change  their  position  in  reliance  up- 
on it.  As  against  them,  she  is  still.  In  jus- 
tice, entitled  to  have  compensation  for  tbe 
use  and  occupation  of  these  premises  from 
the  death  of  McC.  upon  establishing  as 
against  each  the  fraud  in  tbe  procuration 
of  her  deed  to  McC.  And  If  all  the  heirs 
bad  applied,  and  had  been  made  parties 
defendant  In  the  ejectment  suit,  aiid  had 
been  sued  and  served  with  process  In  the 
action  for  mesne  profits,  they  would  have 
had  no  defense  against  the  action. 
Adams,  Ej.  337;  Hunter  v.  Brltts,  3  Camp. 
455.  Whether  or  not  they  will  have  such 
defense  as  against  complainant  in  an  ac- 
tion to  recover  back  the  rents  after  receiv- 
ing notice  of  the  suit  may  be  doubtful. 
Now,  admitting  that  complainant  may 
on  his  own  account  set  up  an  estoppel 
against  defendant,  he  can  only  do  so  for 
his  own  benefit,  and  not  for  the  benefit  of 
tbe  heirs  to  whom  he  paid  the  money,  nor 
of  the  administrator  of  McC. ;  and  he  may 
not  make  such  use  of  it  as  to  give  either  of 
them ,  even  indirectly,  the  benefl  t  of  1 1.  His 
right  to  recover  back  from  them  the  pay- 
ments hehas  madels  unaffected  by  his  right 
of  estoppel  against  the  defendant.  If,  how- 


ever, complainant  bad  been  permitted  by 
the  court  of  law  to  set  up  there  his  estop- 
pel against  the  defendant,  the  latter's 
right  to  reach  the  moneys  received  by 
these  heirs  from  complainant  would,  as 
against  such  as  were  not  parties  to  the 
ejectment,  as  it  now  seems  to  me,  be  gone, 
while  complainant's  right  to  recover  them 
back  from  those  heirs  or  from  the  admin- 
istrator would  remain;  that  is,  defend- 
ant's only  remedy  against  such  heirs  is 
through  complainant.  These  views  show 
just  how  far  complainant  is  entitled  to  use 
his  estoppel.  He  was  not  and  is  not  en- 
titled to  set  it  up  as  against  defendant's 
claim  for  mesne  profits,  except  upon  terms 
of  assigning  to  defendant  his  claim  against 
those  heirs  and  against  McC.'s  adminis- 
trator for  the  rent  paid  by  him  during  the 
period  covered  by  the  estoppel.  Or,  to 
otherwise  express  it,  his  estoppel  entitles 
him  to  be  Indemnified  by  the  defendant 
against  the  risk  and  expense  of  recovering 
back  tbe  moneys  so  paid  by  him  in  good 
faith,  and  in  ignorance  of  Mrs.  O.'s  title. 
This  will  be  complete  Indemnity  to  him, 
and  that  is  the  end  and  aim  of  all  estop- 
pels. Campbell  v.  Nichols,  33  N.  J.  Law, 
81,  88;  Holcomb  v.  Wyckoff,  85  N.  J.  Law, 
39.  Chief  Justice  Beaslby,  at  page  88,  33 
N.  .T.  Law,  says:  "But  suppose  the  pur- 
chaser gave  only  part  value  for  the  note, 
upon  what  principle  should  be  be  allowed 
to  recover  more  than  the  money  thus  paid 
of  the  drawer,  who.  although  he  inad- 
vertently admitted  his  liability,  in  point 
of  fact  owes  nothing  on  tbe  paper?  The 
true  measure  is  that  the  party,  acting  on 
the  faith  of  a  representation,  should  be  In- 
demnified from  loss  by  the  application  of 
tbe  doctrine  of  the  estoppel  lu  pats;  and 
these  limits,  I  think,  take  In  the  whole 
field  of  the  doctrine.  The  rule  is  deeigued 
to  protect  against  fraud,  either  in  fact  ur 
in  law ;  but  the  remedy  does  not  extend 
beyond  the  injury.  Neither  good  policy 
nor  honest  dealing  requires  that  one  who 
has  made  an  admission  which  has  influ- 
enced the  conduct  of  another  should  be  es- 
topped by  such  admission  from  showing 
the  truth  of  the  case,  except  to  the  extent 
of  permitting  the  person  misled  from  re- 
covering indemnification.  For  it  Is  to  be 
remembered  that  the  principle  of  estoppel 
applies  as  well  to  cases  of  unintentional 
deceptions  as  to  designed  and  actual 
frauds;  and  It  would  certainly  seem  plain 
that  in  the  former  class  of  cases  the  limit- 
ation of  the  doctrine  above  indicated  i» 
absolutely  necessui'y  tor  the  accomplish- 
ment of  the  ends  of  jnstice. "  And  see  Sum- 
ner V.  Seaton,  47  N.  J.  Eq.  103, 121, 19  Atl. 
Bep.  884.  The  case  in  this  aspect  Is  In 
marked  contrast  with  a  numerous  class  of 
cases  where  equitable  estoppel  Is  the  foun- 
dation of  a  recovery  of  a  sum  of  money  ia 
an  action  at  law,  and  where  the  defendant,, 
upon  payment  of  the  amount  recovered, 
is  either  by  the  sheer  force  of  such  pay- 
ment at  once  subrogated  to  the  right  ot 
the  plaintiff  agnlnstthe  third  party, or  be- 
comes entitled  in  equity  to  such  subroga- 
tion. Here  the  recognition  by  tiie  court 
of  law  of  the  validity  of  the  defense  there 
set  up  by  complainant  would  uot,  as  it 
seems  to  me,  operate  as  u  subrogation  ol 
the  defendant  to  the  right  of  complainant 
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to  recover  from  the  hoira  at  law  or  per- 
sonal representative  of  McCulIoch.  It  I 
am  correct  In  tbe  foregoing  Tlews,  then  It 
seems  to  me  clear  enough  that  this  estop- 
pel may  well  ha  ve  been  held  by  the  law 
court  not  to  be  there  available.  The  ma- 
chinery of  thatcoart  isnotladapted  to  deal 
with  and  apply  such  a  right  as  a  defense. 
In  short.  It  was  not  an  absolute  defense, 
bat  a  conditional  one  merely.  Jnst  here  It 
Is  importantto remember thatthe  recogni- 
tion and  enforeement  of  equitable  estop- 
pels by  courts  of  law  is  an  Innovation. 
Originally  they  were  available  only  in 
equity,  and  they  are  now  enforced  at  law 
only  In  cases  where  such  enforcement  Is  In 
accordance  with  the  procedure  In  that 
court,  and  will  work  complete  justice  to 
all  parties. 

There  is  another  consideration  which 
arises  out  of  the  peculiar  character  of  the 
action  for  mesne  profits  following  a  Judg- 
ment In  ejectment.  Such  judgment  Is,  at 
law,  conclusive  of  the  right  ol  the  plaintiff 
torecover.  Den  v.  Mc8hane,13  N.  J.  Law, 
85.  At  page  S8  the  court  says:  "The  an- 
swer to  this  argument  is  conclusive,  and 
shows  the  wisdom  of  the  rule  that  the  de- 
mise must  be  subsequent  to  tbe  accrual  of 
the  right  of  entry.  AJudgmentln  ejectment 
Is  conclusive  evidence  of  the  title  of  the 
lessor  to  the  mesne  profits  accruing  subse- 
quent to  the  day  of  the  demise,  daring 
such  time  as  the  defendant  has  held  the 
premises  In  question. "  "If  judgment  In 
this  action,  as  the  declaration  now 
stands,  should  be  rendered  for  the  plain- 
tiff, he  would  in  a  subsequent  action  for 
tbe  mesne  profits,  after  proving  the  de- 
fendant to  have  been  In  possession  of  the 
premises  from  the  2d  day  of  May,  1824,  en- 
title himself  to  recover  the  mesne  profits 
from  that  day;  and  the  defendant  could 
not  question  or  dispute  it,  although  It 
now  appears  be  was  during  a  portion  of 
tbe  time  In  lawful  possession,  and  has  act- 
ually made  compensation  according  to  the 
agreement  of  the  parties  for  the  use  of  the 
premises  during  that  period ;  for,  as  al- 
ready remarked,  the  judgment  conclusive- 
ly and  incontrovertlbly  establishes  tbe 
right  to  recover  the  mesne  profits  from 
the  day  of  the  demise."  And  it  may  be 
that  the  law  court  was  of  the  opinion 
that  tbe  complainant  herein  -was,  by  the 
hard  and  fast  rule  jast  stated,  precluded 
in  that  court  from  setting  up  any  defense 
whatever.  If  so,  then  It  seems  to  me  that 
an  equity  at  once  arose  In  favor  of  the 
complainant  which  is  available  only  here; 
for,  in  my  judgment,  it  would  be  highly 
inequitable  for  tbe  defendant  to  set  up 
and  insist  upon  such  a  rule  of  law  to  shut 
ont  so  meritorious  a  defense.  Much  dis- 
cnssion  occurred  at  the  argument  as  to 
Jast  what  the  law  court  decided  in  reject- 
ing this  defense.  Complainant  alleges  in 
his  bill  that  the  court  in  overruling  It  said 
"that  the  qaestlon  was  whether  an  equi- 
table estoppel  Is  a  defense,  and  that  the 
court  considered  it  an  estoppel  not  admis- 
sible In  that  case;  that  there  was  nothing 
in  the  case  to  indicate  that  there  bad  ))een 
any  fraud  practiced. "  I  shall  confine  my- 
self to  that  statement.  And  looking  at  it 
in  connection  with  the  nature  of  the  cause 
Just  referred  to,  and  the  character  of  the 


estoppel,  I  fail  to  And  anything  to  war- 
rant the  conclusion  that  the  learned  judge 
considered  the  defense  on  its  merits,  and 
adjudged  it  worthless;  on  the  contrary,  I 
think  that  he  decided  only  that  the  facts 
offered  to  be  proven  did  not  constitute  an 
absolute  defense  available  in  that  court  In 
that  particular  cause. 

The  defendant  contended  that  complain- 
ant was  premature  in  coming  to  this 
court ;  that  he  should  flret  have  exhaust- 
ed his  remedy  at  law  b.v  application  for  a 
new  trial,  or  by  writ  of  error  to  review 
the  ruling  of  the  trial  court.  But  I  think 
defendant  Is  estopped,  so  to  speak,  from 
taking  that  point.  The  evidence  and  de- 
fense claimed  to  arise  from  It  was  over- 
ruled on  bis  objection  and  motion ;  and  it 
does  not  now,  as  It  seems  to  me,  lie  in  his 
mouth  to  say  that  peradventure  the 
learned  trial  Judge  was  In  error  in  acced- 
ing to  his  request,  and  that  the  court  in 
bank  may  correct  blm.  Complainant  was 
entitled  to  accept  the  ruling  of  tbe  circuit 
Judge  as  the  law,  and  this  court  Is  bound 
to  so  accept  It.  As  the  matter  appears  to 
this  court,  the  law  court  decided  that  tbe 
equity  here  H6t  up  did  not  constitute  a  de- 
fense available  at  law  in  that  court  and  In 
that  cause,  and  did  not  attempt  to  decide 
what  it  had  no  power  to  decide,  that  it 
was  or  was  not  available  In  equity.  I 
find,  therefore,  nothing  in  what  occurred 
in  the  law  court  to  prevent  the  complain- 
ant from  presenting  his  case  for  what  it  is 
worth  in  this  court. 

2.  So  far  I  have  assumed  that  an  equity 
did  arise  to  complainant  out  of  the  facts 
alleged  In  the  bill.  It  remains  to  couslder 
whether  that  assumption  is  valid.  The 
salient  points  relied  upon  by  complainant 
are:  First,  the  execution  by  Mrs.  O..  and 
delivery  to  McC,  the  teuant  for  life,  of  a 
deed  of  conveyance,  full  and  regular  on  Its 
face,  conveying  to  him  her  title  in  rever- 
sion to  the  premises ;  second,  the  recogni- 
tion by  her  of  the  validity  and  efficiency 
of  that  conveyance  to  the  agent  ut  the 
beira  at  law  of  the  grantee  immediately 
after  his  death,  and  at  a  momeut  when 
she  had  notice  that  he  proposed  to  collect 
the  rent  arising  from  the  premises  from 
the  complainant,  and  pay  them  to  those 
heirs ;  third,  her  silence  and  acquiescence 
In  the  occupation  by  complainant  of  the 
premises  undercircumstanceri  which  charge 
her  with  notice  that  he,  as  tenant,  was 
paying  the  rent  to  the  heirs  of  her  gran- 
tee. With  regard  to  the  conveyance, 
nothing  can,  of  course,  create  a  stronger 
estoppel,  so  far  as  acted  upon.  It  Is,  In 
fact,  properly  classed  as  a  legal,  as  con- 
tradistinguished from  an  equitable,  es- 
toppel. Pom.  Eq.  Jur.  §  802.  On  the 
facts  stated,  Mra.  O.  was  chargeable 
with  knowledge  that  she  bad,  in  fact,  exe- 
cuted and  delivered  the  deed ;  and  If,  upon 
tbe  strength  of  the  title  purporting  to  be 
conveyed  by  It,  a  bona  flcfe  purchaser  for 
a  valuable  consideration  without  notice 
of  the  fraud  had  taken  title  from  McC,  it 
is  dlflScult  to  pereelve  how  Mrs.  O.  could 
liave  recovered  against  it.  It  had  no 
foree,  however,  by  way  of  estoppel, 
against  either  McC.  or  his  heira,  who  are 
mere  volunteers.  However,  the  case  does 
not  show  that  the  complainant  knew  of 
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tbia  deed  at  tbe  date  of  his  lease,  and  took 
that  Inatrument  on  the  streDgth  of  It; 
aad  benoe  it  could  not  avail  him  in  aid  of 
bis  title  under  bis  lease  as  a  defense  to  the 
ejectment.  Besides,  he  paid  no  bonus  or 
cash  down  for  the  lease,  and  the  rent  re- 
served was  nearly  or  quite  the  full  annual 
value  of  the  premises;  so  that  tbe  validity 
of  the  lease  as  against  Mrs.  O.  was  of 
little  consequence,  and,  it  may  be  easily 
conceived,  received  little  attention  at  the 
trial  of  ejectment.  But  when  McC's  life- 
estate  ended,  and  complainant  was  called 
upon  to  pay  tbe  accruing  rent  to  McC.'s 
heirs,  and  was  told,  and  told  truly,  by 
their  agent  that  Mrs.  O.  had  conveyed  her 
reversion  to  McC.  by  a  deed  which  she 
now  recognized  as  valid,  tbe  affair  as- 
sumed a  different  aspect.  From  the  mo- 
ment that  complainant  had  notice  of  tbe 
deed,  nud  acted  upon  it  by  paying  rent  to 
tbebelru  of  the  grantee  without  notice  of 
any  infirmity  in  it,  he  occupied  the  posi- 
tion of  a  Z^ooa  Ode  purchaser  without 
notice  to  the  extent  of  the  rent  paid,  and 
is  entitled  to  be  protected  in  tbe  manner 
and  to  the  extent  before  indicated.  I  as- 
sume that  In  the  action  of  ejectment  Mrs. 
O.'s  title  was  stated  to  have  commenced 
at  the  death  of  McC;  and  a  recovery 
which  fixed  that  as  tbe  date  of  the  accrual 
of  her  title  against  all  the  world  was  per- 
fectly proper  In  order  to  fix  the  time  when 
ber  right  tn  the  enjoyment  of  the  premises 
commenced  as  againBt  ail  the  world,  al- 
though, by  reason  of  the  facts  of  the 
case,  it  would  be  inequitable  for  her  to 
enforce  that  right  against  thecomplainant 
herein  except  upon  terms.  An  estoppel 
would  arise  in  favor'of  complainant  as  a 
result  of  bis  having  acted  upon  the  bare 
deed.  But  that  result  is  fortified  by  the 
positive  recognition  of  Its  validity,  and 
the  title  under  it  made  to  Mr.  Kase,  and 
communicated  by  him  to  the  complain- 
ant. Indeed,  it  seems  to  me  that  if  there 
had  been  no  deed,  and  Mrs.  O.  bad  simply 
stated  to  the  agent  of  the  heirs  that  McC. 
was  the  owner  in  fee-simple,  and  that  his 
beirs  were  entitled  to  tbe  property,  the  re- 
sult would,  under  the  circumstances,  have 
been  the  same.  She  had  notice  that  com- 
plainant had  been  occupying  tbe  premises 
as  a  tenant  of  McC,  and  that  be  was  con- 
tinuing thatoccupatlon  as  tenant  of  some- 
body, and  would,  in  the  natural  course  of 
business,  pay  the  rent  to  tbe  person  ap- 
pearing to  bo  the  owner.  McC.  was  in  his 
life-time  the  apparent  owner,  and  at  bis 
death  his  heirs  in  turn  became  the  appar- 
ent owners,  and  the  persons  to  whom 
complainant  would  naturally  pay  the 
rent.  Under  such  circumstances,  it  seems 
to  me  that  a  bare  admission  by  Mrs.  O. 
that  those  heirs  were  entitled  to  the  prop- 
erty, without  mentioning  the  deed,  would, 
if  acted  upon,  be  suflacient: 

It  was  argued  by  defendant  that  the 
admission  made  to  the  agent  of  the  heli-s 
in  the  absence  of  complainant  could  not 
bind.  The  general  rule  may  be  as  claimed 
by  defendant,— that  admissions  or  state- 
ments made  to  third  parties  do  not  bind. 
But  the  reason  is  that  they  are  made  un- 
der such  circumstances  as  that  the  party 
making  them  is  not  chargeable  with  no- 
tice that  any  one  Is  likely  to  act  upon 


them.  Here,  however,  they  were  mad» 
to  tbe  agent  of  tbe  heirs,  who  was  em- 
ployed to  collect  the  rent  from  the  tenant, 
and  who  stated  that  he  was  about  to  do 
BO.  It  seems  to  me  that  Mrs.  O.  wa» 
bound,  under  such  circumstances,  to  sup- 
pose that  the  agent  would  naturally  and 
properly  communicate  her  admission  to- 
tbe  tenant,  and  that  he  would  or  might 
act  upon  it;  and  I  am  unable  to  perceive- 
any  reason  why  he  should  not  act  upon  It, 
provided  he  was  satisfied  with  Kase's 
truthfulness  and  reliability.  This  point., 
as  made  by  the  defendant,  is, I  think,  fully 
covered  and  met  by  the  decision  of  the 
court  of  appeals  in  Martin  v.  Righter,  10 
N.  J.  Eq.  510.  There  the  obligee  of  a  bond 
bad  executed  to  the  obligor  a  general  re- 
lease, which  undoubtedly  operated  to  ex- 
tinguish the  debt.  The  obligor,  neverthe- 
less, made  a  paymeu  t  of  interest  on  It  to 
tbe  obligee,  and  wrote  and  took  a  receipt 
for  it,  and  gave  the  obligee  a  little  slip  of 
paper  in  bis  (tbe  obliJ:or's)  handwriting, 
containing  these  words:  "$73.79.  Rec'd, 
Oct.  20, 1849. "  Tbe  obligee  applied  to  tb& 
complainant,  Martin,  to  take  an  assign- 
ment of  tbe  bond,  and  showed  to  bim  tbia 
slip  of  paper,  and  stated  to  him  that  tho 
amount  there  named  was  paid  by  tbe  ob- 
ligee as  Interest  to  a  certain  day.  Martin 
acted  upon  the  statement,  and  paid  and 
advanced  to  the  obligee  the  amount  ap- 
parently due  upon  the  bond,  without 
making  inquiry  of  the  obligor.  It  wa» 
held  that  the  obligor  was  estopped  by  his 
conduct  from  setting  up  the  release- 
against  Martin,  although  he  bad  no  no- 
tice that  the  obligee  intended  to  sign 
away  the  bond.  Says  Mr.  Justice  Potts, 
In  delivering  the  prevailing  opinion  of 
that  court.  (10  N.  J.  Eq.  525:)  "Though 
he  [the  obligor]  did  not  see  or  communi- 
cate with  the  complainants  [tbe  as- 
signees] or  their  attorney,  yet  he,  by  tbia 
means,  authorized  Stephen  [the  obligee] 
truthfully  to  represent  to  complainants' 
counsel  that  that  amount  of  Interest  bad 
been  paid  that  day  on  the  bond  byMIcbeal 
[the  obligor]  himself,  and  that  he  had 
thus  virtually  acknowledged  his  Indebted- 
ness for  the  balance  of  principal  and  inter- 
est remaining  due.  If  this  transaction 
had  taken  place  In  the  presence  of  thecom- 
plainants  or  their  attorney, It  would  have 
estopped  Michael  from  setting  up  the  re- 
lease as  against  the  assignees  of  the  bond 
and  mortgage;  and  the  distinction  be- 
tween an  act  done  in  the  presence  of  a 
party,  by  which  he  is  induced  to  become  a 
purchaser,  and  the  same  act  done  in  thR 
presence  of  a  third  party,  and  which,  be- 
ing truthfully  represented  to  another,  in- 
duces him,  upon  that  information,  to  pur- 
chase. Is  a  distinction  without  a  difference. 
'  An  equitable  estoppel,'  says  Mr.  Justice 
Carpenter  in  Den  r.  Baldwin,  21  N.  J. 
Law,  403,  'rests  upon  the  principle  that 
when  any  one  has  done  an  act  or  made  a 
statement  which  it  would  be  fraud  on  hia 
part  to  controvert  or  impair,  and  sucb 
act  or  statement  has  so  influenced  any 
one  that  it  has  been  acted  upon,  the  party 
making  it  will  be  estopped  and  cut  off 
from  the  power  of  retraction.  It  must 
appear — First,  that  he  has  done  some  act 
or  made  some  admission  inconsistent  with 
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hla  claim ;  Becoodly,  that  the  other  party 
has  acted  on  sncb  conduct  or  adtnlBsion; 
and,  tbirdly,  that  such  party  will  be  In- 
jured by  allowing  such  conduct  or  admla. 
slon  to  be  wlthrti-awn.'"  It  la  true  that 
this  was  the  opinion  of  a  majority  only  ol 
tbe  court,  and  among  those  dissenting 
from  It  are  the  chancellor  In  the  court  be- 
low, and  Chief  Justice  Griien,  Justices  El- 
UER,  Vredbnbukgh,  and  OaDK>r.  But  Jus- 
tice Elmkb,  in  speaking  for  the  minority, 
quotes  with  approval  Judge  CahphnteK's 
definition  ot  equitable  estoppel  abore 
quoted,  and  both  be  and  Chancellor 
Williamson  stated  that  all  the  facts  Indi- 
cated that,  had  the  complainants  In  that 
case  applied  to  and  inquired  of  Michael 
Righter,  ( the  obligor,)  he  would  have  set  up 
and  Insisted  upon  his  release,  and  that  be 
(Michael)  had  the  right  to  suppose  that  if 
Stephen  (the  obligee)  told  to  the  Martins 
anything,  he  would  tell  the  whole  truth, 
which  was  that  he  held  a  release  against 
tbe  bond;  so  that  I  do  not  understand 
tbe  minority  in  that  cause  to  have  dis- 
sented from  the  cardinal  doctrine  laid 
down  by  Justice  Potts,  "that  tbe  dis- 
tinction between  an  act  done  in  the  pres- 
ence of  a  party,  by  which  he  Is  Induced  to 
become  a  purchaser,  and  the  same  act 
done  in  the  presence  of  a  third  party,  and 
which,  being  truthfully  represented  to  an- 
other, Induces  blm,  upon  that  informa- 
tion, to  punrbase,  Is  a  distinction  without 
a  dUference."  But,  though  the  decision  in 
Martin  v.  Righter  is  that  of  a  mere  major- 
ity. It  is  nevertheless  binding  upon  me, 
even  If  It  did  not,  as  it  does,  meet  with 
tbe  approbation  of  my  Individual  Judg- 
ment. 

It  was  contended  that  there  was  here 
no  Intention  on  Mrs.  O.'s  part  to  mislead 
tbe  complainant,  nor  anything  to  Indicate 
that  she  was  guilty  of  any  actual  fraud. 
But  it  is  now  well  settled  that  neither  of 
these  elements  is  necessary  to  an  equita* 
ble  estoppel.  Cornish  v.  Abingtoii,  4 
Hurl.  &  N.  .549;  2  Pom.  Eq-  Jur.  §  810.  It 
Is  well  said.  In  such  cases,  that  a  party  is 
presumed  to  intend  the  natural  conse- 
quences of  hie  own  act.  So  with  regard 
to  fraud.  It  is  quite  sufltcient  if  the  result 
of  tbe  change  of  position  proposed  to  be 
made  will  operate  as  a  fraud  on  the  other 
party.  This  clearly  appears  from  Judge 
Carpenter's  definition  above  quoted, 
and  also  from  the  language  of  the  chief 
justice  in  Campbell  v.  Nichols,  33  N.  J. 
Law,  H8,  above  quoted,  and  is  laid  down 
as  the  settled  rule  by  Prof.  Pomeroy,  (sec- 
tion 803.)  In  the  course  of  tbe  discussion 
be  shows  that  the  element  of  actual  fraud 
is  more  frequently  relied  upon  at  law  than 
in  equity, and  says:  "I  would  venture  the 
suggestion  that  the  theory  which  regards 
fraud  as  the  essence  of  equitable  estoppel 
oiig:inated  in  courts  possessing  only  a 
partial  and  limited  jurisdiction.  Such 
courts,  administering  nearly  the  whole 
jurisprudence  by  means  of  legal  actions, 
and  being  able  to  admit  equitable  uotlons 
only  so  far  as  they  could  be  harmonized 
with  legal  dogmas  and  legal  procedure, 
would  natnrally  formulate  the  doctrine 
of  equitable  estoppel  In  such  a  manner 
that  it  should  become  a  rule  of  law  not 
Inconsistent  with  the  legal  system  as  a 


whole.  This  could  only  be  done  by  giving 
prominence  to  tbe  element  of  fraud,  and 
by  malcing  it  in  fact  essential.  By  this 
method  equitable  estoppel  was  made  to 
be  a  branch  or  application  of  the  legal 
rules  concerning  fraud."  And  in  sections 
805  and  807  he  shows  that  actual  fraud  has 
been  in  many  Instances  held  an  essential 
element  In  estoppels  affecting  title  to  land 
in  actions  at  law;  and  this  distinction  may 
have  been  In  tbe  mind  of  tbe  learned  trial 
justice  In  speaking  as  be  did  of  the  absence 
of  actual  fraud  In  this  case.  '  In  Stevens  v. 
Dennett,  51  N.  H.  324,  380,  the  court  says: 
"Th«  doctrine  seems  to  be  established  by 
authority  that  the  conduct  and  admis- 
sions of  a  party  operate  against  him  in  the 
nature  of  an  estoppel  wherever,  in  good 
conscience  and  honest  dealing,  he  ought 
liot  to  be  permitted  to  gainsay  them. 
Thus  neeligence  becomes  constructive 
fraud;  although,  strictly  speaking,  tbe 
actual  intention  to  mislead  or  deceive 
may  be  wanting,  and  tbe  party  may  be 
Innocent,  if  innocence  and  negligence  may 
be  deemed  compatible.  In  such  cases  tbe 
maxim  Is  justly  applied  to  him  that,  when 
one  of  two  Innocent  persons  must  suffer, 
he  shall  sufler  who  by  bis  own  acts  occa- 
sioned the  confidence  and  loss."  "In  the 
last  sentence,"  says  Prof.  Pom eroy,  "tbe 
judge  has  struck  the  bed-rock  ot  universal 
principle,  upon  which  all  Instances  ofequl- 
table  estoppel  must  befounded.  If  they  are 
to  stand  with  any  firmness. "  And  see  2 
ficrm.  Estop.  5  772. 

With  regard  to  tbe  lasteleraent  of  estop- 
pel relied  upon  here, — silence, — I  think  it  is 
also  clearly  made  out.  Leaving  out  of 
view  the  things  said  and  done  by  Mrs. 
O.  wblch  came  to  complainant's  Knowl- 
edge, I  think  the  circumstances  above 
stated  cast  upon  her  the  duty  of  speaking 
and  making  known  her  demand  to  com- 
plainant. She  Is  chargeable  with — First, 
knowledge  of  her  own  rights;  and, second, 
that  complainant  was  acting  in  ignorance 
of  them  in  paying  tbe  rent  in  qnestlon  to 
the  heirs  df  McC. ;  and  the  result  of  her 
silence  is  that  complainant  has  paid  away 
his  money,  and  will  incur  risk  and  trouble 
in  recovering  It.  That  mere  silence  yr\\\, 
under  certain  circumstances,  create  an 
estoppel  is  well  settled.  Sumner  v.  Sea- 
ton,  47  N.  J.  Eq.  103, 19  Atl.  Rep.  884,  and 
cases  there  cited;  and  see  other  cases  col- 
lected in  note  to  section  808,  2  Pom.  Eq. 
Jur.,  and  in  this  state  a  striking  example 
in  Society  v.  Lehigh  Val.  R.  Co.,  32  N.  J. 
Eq.  329;  2  Herm.  Estop.  §  938.  For  these 
reasons  I  am  of  the  opinion  that  the  de- 
murrer should  be  overruled  and  the  Injunc- 
tion issued. 

Some  criticisms  were  made  at  the  argu- 
ment on  the  frame  and  verbiage  of  the 
bill.  I  think  that  none  of  them,  even  it 
well  taken,  are  available  to  tbe  defendant 
under  the  frame  of  his  demurrer.  Among 
other  things,  it  was  suggested  that  the 
offer  in  the  law  court  of  proof  of  tbe  facts 
out  of  which  the  estoppej  arises  did  not 
include  all  those  set  out  In  tbe  bill,  and 
hence  that  this  court  cannot  say  that,  it 
complainant  bad  made  a  complete  offer,  it 
would  not  have  been  admitted.  But,  In 
tbe  first  place,  I  am  unable,  upon  a  careful 
reading  of  the  bill,  to  discover  any  omls- 
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Bion  in  the  statemeDt  of  the  offer  ot  proof. 
It  was  eyldently  theintenttnn  oltbe  plead- 
er to  allege  that  all  the  facts  were  Includ- 
ed in  the  otter. '  The  afiBdavit  ot  the  com- 
plainant BO  Btatea.  And  we  must  read 
the  bill  In  the  light  of  the  fact  that  the 
same  judge  preelded  at  the  trial  ot  the  ac- 
tion fur  mesne  profits  who  had  tried  the 
action  ot  ejectment,  and  was  familiar  with 
the  facts.  If  the  bill  is  detective  In  this  re- 
sixict,  It  may  be  amended.  In  the  second 
place,  it  is  clear  that  the  learned  Judge  did 
not  overrule  the  evidence  on  account  ot 
lack  In  quantity,— that  some  necessary 
link  In  the  chain  was  wanting,— but  on 
the  ground  ot  its  general  quality  and  tend- 
ency. The  bill  does  not  allege  in  direct 
terms  that  Mrs.  O.  knew  that  complain- 
ant wasoccnpyingthe  premises  as  tenant, 
and  was  paying  the  rent  to  the  heirs  of 
McC,  but  it  alleges  tacts  from  which  such 
knowledge  is  fairly  to  be  presumed.  See, 
In  this  connection,  Borback  v.  Dorshelmer, 
25  N.  J.  Eq.  516,  518.  The  bill  would  be 
more  complete  as  a  pleading  if  amended 
in  this  particular.  So  with  regard  to  the 
deed  from  Mrs.  O.  to  McC.  It  is  perhaps 
not  set  out  in  accordance  with  its  tenor 
and  effect  with  suiBcient  fullness.  Nor 
does  complainant  offer  to  assign  to  de- 
fendant his  right  of  action  against  the 
heirs  and  personal  representatives  of  McC. 
If.  in  either  of  these  respects,  the  com- 
plainant shall  desire,  for  the  purpose  of 
the  further  progress  of  the  suit,  to  amend 
his  bill,  be  may  do  so  upon  terms  of  not 
demanding  costs  on  the  demurrer. 


(St  N.  J.  L.  434) 

Mayor,  Etc.,  of  Jersey  City  v.  State, 
(Traphagen  et  al..  Prosecutors.) 

(Cowt  of  Errors  and  Appeals  of  New  Jersey. 
June  31, 1891.) 

Cbktiobari — Who  wat  Bbiko. 

CerHoraH  to  review  the  aotion  of  tmblio 
ofBcials  will  not  lie  in  favor  of  prosecutors  who 
have  no  personal  or  property  interest  to  be  spe- 
cially and  immediately  affected  ^  the  action 
complained  of.    Reversing  IS  AtL  Kep.  686,  696. 

Dixoif,  J.,  dissenting. 
{SyUabus  by  the  Court. ) 

Error  to  supreme  court. 
Cortlandt  Parker,  for  plaintiffs  in  error. 
H.  M.  T.  Beekman,  for  defendant  In  error. 

McGiLL,  Ch.  On  the  22d  of  May,  1888,  at 
the  instance  ot  the  New  York,  Lake  Erie 
&  Western  Railroad  Company,  then  the 
owner  of  all  the  land  which  fronted  on 
the  northerly  side  of  Tenth  street,  in  Jer- 
sey City,  between  Grove  and  Henderson 
streets,  the  mayor  and  aldermen  of  Jersey 
City  passed  an  ordinunce,  the  design  of 
which  was  to  grant  permission  to  that 
railroad  company  to  continue  to  main- 
tain a  covered  platform  for  freight  which 
it  had  theretofore  erected  on  the  north 
side  of  Tenth  street,  between  the  streets 
named,  to  within  3  feet  of  the  curb.  The 
width  of  the  sidewalk  thus  occupied  was 
15  feet;  and  therefore,  except  for  a  distance 
of  3  feet,  it  was  entirely  covered  by  the 
platform.  The  defendants  in  error,  who 
were  the  prosecutors  below,  are  tax-pay- 
ers in  Jersey  City,  being  the  owners  of  ten- 


ement-bonse  property  abutting  on  Tenth 
street,  immediately  opposite  the  platform. 
It  has  nut  been  shown  that  they  have  suf- 
fered private,  direct,  or  material  injury 
from  the  objectionable  occupation  of  the 
sidewalk,  beyond  the  injury  which  is  suf- 
fered by  the  public  at  large.  The  supreme 
court  was  of  opinion— F/rst,  that  at  the 
instance  of  the  prosecutors  as  taz-payera 
It  could  review  the  ordinance  in  question; 
and.  second,  that  the  ordinance  was  be- 
yond the  powers  conferred  by  its  charter 
upon  the  mayor  and  aldermen  of  Jersey 
City,  and  void. 

It  Is  observed  that  prior  to  the  passage 
of  the  ordinance,  and,  ot  course,  to  the  ad- 
judication upon  cerHorari,  the  platform 
was  completely  constructed;  and  hence 
tbattheactionof  the  supremecourtpracti- 
callyamoun  ted  to  a  simple  declaration  tha  t 
the  ordinance  did  not  authorize  the  main- 
tenance of  the  platform,  and  legalise  that 
which,  at  law,  is  a  nuisance.  It  did  not, 
and  could  not,  direct  the  abatement  of 
that  nuisance.  The  prosecutors  have  not 
been  so  injured  that  they  can  maintaJu 
an  action  at  law  for  damages,  and  they 
have  no  standing  in  equity.  The  adjudi- 
cation had  upon  certiorari  is  not  be- 
tween those  who  roust  be  the  parties  to 
the  proceedings  necessary  to  secure  an 
abatement  of  the  nuisance,  and  hence  it 
does  not  now  conclude  those  parties.  At 
best,  it  Is  a  mere  opinion,  without  effect 
ive  force  save  through  the  respect  that 
other  courts  will  pay  to  the  views  of  the 
learned  Judges  who  pronounce  it.  It  is 
only  through  public  Instrumentalities  that 
a  public  nuisance,  such  as  this,  may  be 
abated.  The  state  must  proceed  either 
by  indictment,  or  by  Information  by  Its 
attorney  general.  If  either  of  these  reme- 
dies had  been  invoked  here  in  the  first  In- 
stance, a  single  suit  would  have  been  a 
suflScient  instrument  to  afford  relief. 
State  V.  Laverack,  34  N.  J.  Law, 201.  This 
situation  forcibly  presents  the  question 
whether  the  supreme  court  may  proceed 
by  certiorari  in  a  case  ot  this  kind.  The 
English  rule,  prior  to  the  municipal  cor- 
poration acta,  that  the  redress  of  wrongs 
arising  from  the  unlawful  actions  of  public 
officers  was  to  be  exclusively  effected  In 
the  name  of  the  attorney  general,  and  that 
an  Individual  could  have  uo  redi-esa  at  his 
own  suit  until  he  should  be  directly  affect- 
ed in  person  or  property  by  the  enforce- 
ment of  the  illegal  proceedings,  bus  prop- 
erly been  modified  In  this  state  so  tar  as 
to  permit  the  individual  aOected,  except  in 
cases  of  taxation  for  ordinary  public  pur- 
poses, to  institutean  action  In  the  name  of 
the  state  prior  to  the  actual  enforcement 
ot  the  proceeding  objected  to.  Statev.  City 
of  Paterson,  Id.  163;  State  v.  Mayor,etc., 
Id.  390;  State  v.  City  ot  Trenton,  36  N.  J. 
Law,  79;  State  v.  Williams,  41  N.  J.  Law, 
382.  I  fail,  however,  to  find  that,  where 
the  obligation  of  the  rale  has  been  direct- 
ly suggested  to  the  supreme  court,  it  has 
be<!n  so  modified  as  to  permit  the  aid  ol 
that  court  to  be  invoked  by  a  private  In- 
dividual who  has  no  personal  or  property 
Interest  to  be  specially  and  immediately 
affected.  On  the  contrary,  the  best-con- 
sidered cases,  in  which  the  duty  of  obedi- 
ence to  the  rule  has  been  questioned,  have 
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nnUormly  held  that  to  secnre  the  aid  of 
the  supreme  coart  in  questioning  official 
action  by  use  ot  extraordinary  and  discre- 
tionary remedies,  the  Individual  applying 
must  show  that  he  will  suffer  a  special  in- 
jury beyond  that  which  shall  affect  him  in 
common  with  the  remainder  of  the  public. 
State v.Bronson, 35 N.J. Law, 468;  Stater. 
City  of  Trenton,  36  N.  J.  Law,  79;  State  v. 
WilliamH,  41  N.  J.  Law, 332;  State  v.OIou- 
ceeter  City,  43  N.J.  Law,  644;  State  t. 
Borough  of  Washington,  44  N.J.  Law,  605; 
State  T.  Hollinshead,  47  N.  J.  Law,  439, 
2  Atl.  Rep.  244;  Anstlu  V.Atlantic  City, 
48  N.  J.  Law,  118,  S  Atl.  Rep.  65;  State  v. 
Mayor,  etc.,  46  N.  J.  Law,  297;  Telegraph 
Co.  V.  Newark,  49  N.  J.  Law,  345,  8  Atl. 
Rep.  128;  Morgan  v.  Orange,  50  N.  J.  Law, 
389, 13  Atl.  Rep.  240.  More  especially  has 
this  requirement  been  adhered  to  where  an- 
other sufficient  remedy,  through  public 
iDstrumentalitles,  has  been  available. 
State  V.  Mayor,  etc.,  and  State  v.  Hol- 
linshead, supra.  Wherever,  in  cases  enti- 
tled to  consideration  as  precedents,  this 
limitation  has  been  disregarded,  it  ap- 
pears that  there  was  an  absence  ot  other 
means,  public  or  private,  for  the  redress 
of  the  wrong  complained  of.  It  is  ob- 
served In  the  present  case,  not  only  that 
procedure  by  certiorari  is  practically  val- 
aelee8,lnthat  Itcannot  redress  the  wrong, 
and  in  that  the  prosecutors  suffer  no  spe- 
cial in]ury  from  the  nuisance  objected  to, 
but  also  that  the  law  provides  other  ade- 
quate remedy  by  which  complete  redress 
may  be  had.  And  it  is  noticeable  that  the 
wrong  complained  otdid  not  arise  from 
the  questionable  ordinance.  Itexlsted  be- 
fore any  municipal  action  was  bad.  The 
ordinance  was  apparently  designed  to  le- 
galize that  which  before  its  passage  was 
Illegal,  and  thus  shield  the  perpetrators  nf 
It  from  the  official  action  through  which 
the  prosecutors  should  have  sought  re- 
dress, and  which  is  competent  not  only  to 
break  the  shield,  but  also  to  redress  the 
wrong  behind  It.  The  writ  of  certiorari 
-was  Improperly  allowed,  and  should  have 
been  dismissed ;  hence  it  is  considered  that 
the  judgment  below  must  be  reversed. 

Dixon,  J.  I  do  not  concur  in  the  opin- 
ion that  the  supreme  court  was  without 
authority  to  review  the  ordinance  nowin 
quetition  by  certiorari  issued  at  the  suit 
of  private  prosecutors.  A  course  of  decis- 
ion in  this  state,  continuing  from  the  ear- 
liest times,  seems  to  me  to  warrant  the 
Jurisdiction.  The  ordinance  is,  I  think, 
within  the  general  grant  of  power  dele- 
gated to  the  board  of  aldermen  by  para- 
graph 12,  §  24,  of  the  city  charter,  (P.  L. 
1871,  p.  1094,)  "  to  regulate  or  prevent  the 
use  of  streets  for  any  other  purposes  than 
public  travel;"  and  is  akin  to  ordinances 
under  which  streets  are  partially  occupied 
by  stoops,  areas,  nwnings,  bay-windows, 
etc.  Its  validity,  therefore,  depends  upon 
its  reasonableness.  The  power  of  adjudg- 
ing an  ordinance  void  for  unreasonable- 
ness is  one  to  be  cautiously  exercised ;  and 
In  view  of  the  entire  control  over  the  sub- 
ject-matter of  this  ordinance  reserved  to 
the  municipality  by  the  terms  of  the  ordi- 
nance, and  In  view  of  the  peculiar  condi- 
tions existing  in  the  street  to  which  the 


ordinance  relates,  I  am  not  satisfied  that 
Its  provisions  are  unreasonable.  There- 
fore 1  vote  to  reverse  the  Judgment  below. 


(4g  N.  J.  B.  268) 
CABBOLL.  V.  HOUSB. 

(PrerogaU/06  Couirt  of  New  Jersey.   May  21, 1891. ) 
Wnj.8 — UNDtia  Inplusncb — Bvbden  of  Psoor. 

1.  AgaioBt  a  beneficiary  having  a  testator 
nndor  Us  control,  with  power  to  make  his  will 
the  will  of  the  testator,  especially  in  a  oase 
where  the  testator  has  made  an  unnatural  dis- 
position ot  his  property,  the  law  presumes  un- 
due infiuence,  and  puts  upon  the  benefloiary  the 
burden  of  showing  aiHrmatirely  that  when  the  tes- 
tator made  his  will  he  did  not  exercise  his 
power  over  the  testator  to  his  own  advantage  and 
to  the  disadvantage  of  others  having  an  equal  or 
superior  claim  upon  the  bounty  of  the  testator. 

2.  Whatever  constrains  a  person  to  do  what 
is  against  his  will,  and  what  he  would  not  do  if 
left  to  himself,  is  undue  influence,  no  matter  by 
what  meaits  the  control  is  exercised.  The  exteot 
of  the  influence,  whether  powerful  or  slight,  is 
wholly  immaterial,  for  the  test  is,  was  is  suffi- 
cient to  destroy  free  agency?  If  it  was,  it  will 
be  held  to  be  sulBolent  to  reader  the  instrument 
invalid. 

(SyUabus  by  the  Court.) 

William  B.  Guild,  for  appellant.    Cbarlea 
Borcberllng,  for  respondent. 

"Van  Fleet,  Vice-Ordinary.  This  is  an 
appeal  from  a  decree  of  the  orphans' court 
of  the  county  of  Essex,  refusing  probate  to 
a  paper  purporting  to  he  the  will  of  Pat- 
rick Monaghan,  deceased.  The  reason  as- 
signed in  the  decree  for  refusing  to  admit 
the  paper  to  probate  is  that  it  had  not 
been  published  by  the  decedent  as  bis  will 
in  the  manner  required  by  the  statute  con- 
cerning wills.  I  cannot  concur  in  that 
view,  but  for  another  reason  I  think  the 
decree  is  clearly  right,  and  should  be 
affirmed.  The  proofs  show  very  clearly, 
as  I  think,  that  the  paper  Is  the  product 
of  undue  influence.  The  decedent  signed 
the  paper  in  question  on  the  26th  day  of 
December,  1889,  when  he  and  those  about 
him  believed  he  was  in  the  grasp  of  death, 
and  could  live  but  a  very  short  time.  He 
was  very  sick,  and  so  extremely  weak  as 
to  be  unable  to  write  his  name.  He  signed 
the  paper  by  making  his  mark.  He  was  a 
Roman  Catholic,  and  had,  shortly  prior 
to  the  day  on  which  he  signed  the  paper, 
been  prepared  for  death  according  to  the 
rites  ot  tnat  churcb.  He  did  not,  how- 
ever, die  until  the  16th  day  of  January  fol- 
lowing. He  was  a  widower,  and  for  more 
than  a  year  prior  to  his  sickness  had  lived 
alone  in  a  single  room.  Up  until  a  few 
months  before  he  was  taken  sick  he  had, 
for  many  years,  drank  to  excess,  but  then 
stopped  suddenly,  and  afterwards  al)- 
stained  rigidly.  His  only  child,  a  daugh- 
ter, died  less  than  two  years  before  hedld. 
She  died  in  childbed.  The  caveator  is  her 
daughter  and  the  granddaughter  ot  the 
decedent,  and  his  heir  at  law  nearest  in 
blood.  The  paper  in  question  disinherits 
the  decedent's  grandchild,  and  gives  all 
his  property  to  his  sister,  the  appellant. 
She  is  his  sole  beneficiary.  This  sister  and 
her  husband  had  exclusive  charge  of  the 
decedent  from  the  commencement  of  his 
sickness  up  to  the  time  of  his  death.  Be- 
sides his  grandchild  and  this  sister  the  de- 
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cedent  bad  a  brother  and  nephew  residing 
near  him  in  this  state  and  other  relatives 
in  Ireland.  He  was  a  native  of  Ireland. 
Ee  had  a  strong  affection  for  his  grand- 
child. This  be  manifested  by  both  act  and 
speech.  Daring  the  last  year  of  bis  life  he 
daid,  many  times,  that  she  should  have  all 
of  bis  property  that  was  left  after  his 
debts  were  paid.  He  did  not  want  to 
make  a  will.  Both  his  sister,  and  the 
priest  having  the  care  of  his  soul,  tried 
nnsuccessf  nlly,  prior  to  the  day  on  which 
the  paper  in  qaestion  was  signed,  to  Per- 
suade him  to  make  a  will.  The  priest 
says  that  the  decedent  was  a  very  pecul- 
iar man,  and  did  not  wish  to  make  a  will, 
notwithstanding  be  had  advised  him,  aa 
it  was  hia  duty  to  do  as  bis  priest,  that 
he  ought  to  make  a  will.  He  says  the 
first  time  be  spoke  tobim  about  making  a 
win  the  decedent  did  not  think  he  was  dy- 
ing, and  for  that  reason  said  he  would  de- 
fer making  it  until  some  future  time.  His 
sister  swears  that  she  never  attempted  to 
persuade  the  decedent  to  make  a  will,  but 
her  testimony  on  this  point  is, in  my  Judg- 
ment, completely  swept  away  by  the 
other  evidence  in  the  case.  There  is  evi- 
dence going  to  show  that  she  urged  him 
so  persistently  to  make  a  will  that  he  de- 
nounced her  efforts  as  torture.  Besides, 
it  must  be  remembered  that  he  was  com- 
pletely in  her  power.  Hla  condition  wae 
one  of  utter  helplessness.  He  conid  do 
nothing  for  himself.  He  was  dependent 
on  her  for  everything.  No  comfort  came  to 
bim  except  from  her  hands.  She  occupied 
a  position,  therefore,  where  she  could 
dominate  his  mind  and  will  with  little 
danger  of  detection ;  where  she  could  even- 
constrain  him  to  stifle  the  love  he  felt  for 
bis  little  grandchild,  and.  make  just  such  a 
will  as  she  says  he  did  make.  Against  a 
beneSciary  thus  having  a  testator  under 
his  control,  with  power  to  make  bis  will 
the  will  of  the  testator,  especially  in  a  case 
where  the  testator  has  made  an  unnat- 
ural and  unjust  disposition  of  his  proper- 
ty, the  law  wisely  presumes  undue  influ- 
ence, and  puts  upon  the  beneflciary  the 
burden  of  showing  affirmatively  that 
when  the  testator  made  bia  will  he  did 
not  exercise  his  power  over  the  testator 
to  his  own  advantage,  and  to  the  disad- 
vantage of  others  having  an  equal  or  su- 
perior claim  upon  the  bounty  of  the  testa- 
tor. Dale  V.  Dale.  38  N.  J.  Eq.  274,  276. 
The  sister  of  the  decedent  swears  that  the 
desire  to  make  tlie  will  in  question  origi- 
nated with  the  decedent,  and  that  he 
made  this  desire  known  to  her  on  the  aft- 
ernoon of  the  26th  of  December.  1889.  while 
she  was  preparing  food  for  him,  by  say- 
ing, "If  I  had  a  man  I  should  like  to  draw 
a  will;"  that  she  replied,  "All  right,"  and 
then,  after  she  had  finished  what  slie  was 
doing,  she  went  out  and  sent  her  husband 
tor  the  priest.  Her  husband  says  that  he 
went  for  the  priest,  and  told  him  that  the 
decedent  would  like  to  have  a  will  drawn, 
and  asked  him  to  comedown  and  drawit. 
The  priest,  however,  testifles  that  the  hus- 
band said  that  the  decedent  was  dying, 
and  had  made  no  disposition  of  bis  earth- 
ly goods;  not  that  the  decedent  wanted  to 
have  a  will  drawn.  That  the  priest  was 
not  informed  that  the  decedent  wanted 


a  will  drawn,  or  that  be  desired  to  make 
a  will,  is  made  entirely  certain  by  what 
the  priest  said  to  decedent  when  he  called 
on  him.  He  called  a  few  hours  after  re- 
ceiving notice  that  the  decedent  was  dy- 
ing. He  says  he  went  to  decedent's  bed-, 
and  asked  him,  in  the  presence  of  two 
witnesses.  If  he  knew  be  was  about  to  die, 
and  that  decedent  replied  that  hedid.  He 
says  then:  "I  told  bim  I  thought  it  was 
better  fur  bim  to  arrange  bis  account, 
otherwise  there  would  be  litigation  after 
bis  death.''  In  the  same  connection  he 
says:  "I  spoke  to  bim,  and  reiterated 
again  and  again,  and  asked  him  what  he 
would  do,  and  how  he  intended  to  dispose 
of  bis  property.  He  told  me  he  would 
leave  his  property  to  his  sister  Bridget. " 
A  person  who  was  present  at  this  incer- 
Yiew,  and  who  signed  the  paper  as  a  sub- 
scribing witness,  says  that  before  the  de- 
cedent said  he  would  leave  his  property  to 
his  sister  the  priest  asked  him  If  he  had 
any  relatives  in  this  country,  and  that  the 
decedent  replied,  none  except  bis. sister; 
and  that  the  priest  then  asked  to  whom 
he  intended  to  leave  his  property,  and 
that  decedent  replied,  to  his  sister.  The 
priest  then  drew  the  paper  called  a"  will," 
and  had  the  decedent  put  his  mark  to  it. 
This  statement  shows,  how  the  paper 
came  to  be  drawn  and  signed. 

Undue  Influence  consists  in  the  destruc- 
tion of  free  agency.  Whatever  constrains 
a  person  to  do  what  is  against  his  will, 
and  what  be  would  not  do  if  left  tu  him- 
self, is  undue  influence,  no  matter  by  what 
means  the  control  Is  exercised.  The  ex- 
tent or  degree  of  the  influence  is  wholly 
immaterial,  tor  the  test  is,  was  the  influ- 
ence, whether  powerful  or  slight,  suffi- 
cient to  destroy  free  agency,  so  as  to  make 
the  act  brought'in  Judgment  the  act  of  an- 
other rather  than  the  expression  of  the 
mind  and  heart  ot  the  actor.  Undue  in- 
fluence exercised  by  any  one,  whether  he 
or  another  gains  by  its  exercise,  renders 
the  will  or  other  instrumeut  thus  pro- 
cured worthless.  These  principles  are  so 
well  settled  and  familiar,  and  ao  obvioua- 
ly  essential  for  the  protection  ot  those 
suffering  from  sickness  or  subject  to  the 
infirmities  ot  old  age,  as  to  dispense  with 
the  citation  of  authority.  Applying  them 
to  this  case,  it  is  clear  that  the  paper  un- 
der consideration  is  the  product  of  undue 
Influence.  Left  to  himself,  it  Is  manifest 
that  the  decedent  would  have  died  intes- 
tate. He  did  not  want  to  make  a  will. 
When  he  was  first  advised  by  bis  priest  to 
make  a  will,  he  refused,  or  deferred  doing 
so  until  another  time.  His  priest  says  he 
refused  because  he  did  not  think  he  was 
dying.  But  now  he  is  told  he  is  about  to 
die;  be  believed  he  was  In  the  grasp  of 
death;  he  Is  also  told  that  It  will  be  better 
tor  him  to  make  a  will, and  that  it  he  does 
not  litigation  will  follow  his  death.  Those 
words  cooie  to  bim  from  his  spiritual  ad- 
viser; from  the  man  to  whom  he  bad  com- 
mitted the  welfare  of  his  soul,  and  in 
whom  he  reposed  the  highest  and  holiest 
trust  that  it  is  possible  for  one  human  be- 
ing to  repose  in  another.  Spoken  by  such 
a  person,  at  such  a  time,  they  were  in- 
vested with  all  the  coercive  force  that 
words  can  ever  have.    To  the  decedent 
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their  force  was  irresistible.  Tliey  nnt 
only  subdued  and  broke  bis  will,  but  put 
his  recollection  in  a  state  of  ctiaos.  They 
made  him  forset  bis  grandchild,  his  broth- 
er, and  his  nephew.  He  said  be  had  no 
relatives  in  this  country  except  a  sister. 
The  words  possessing  the  greatest  force 
were  false.  The  pneet  had  no  warrant 
whatever  for  declaring  that  if  the  dece- 
dent did  not  malie  a  will  there  would  be 
litigation  after  his  death.  No  matter 
with  what  motive  or  for  what  purpose 
this  declaration  was  made,  there  can  be 
no  doubt  that,  though  entirely  false,  it 
operated  as  a  powerful  appeal  to  the  fears 
of  the  decedent,  and,  coupled  as  It  was 
with  the  advice  of  his  priest  that  it  was 
better  tor  him  to  make  a  will,  that  itcon- 
fitralned  him  to  do  what  he  did  not  want 
to  do,  and  what  he  would  not  have  done 
If  left  to  himself.  The  decree  of  the  or- 
phans' court  should  be  affirmed,  with 
costs. 


(n  N.  J.  U  438) 

BOTBHOLZ  V.  DUNKLE. 

(Court  of  JErrwr*  and  Appealt  of  New  Jertey- 
Juneie,  JS9H 

lOBKIr— FBIYILSOICS  COMHUNIC4.TIOS8  —  SOIiTSNOT 
OV  SCKSTT. 

A  commanicaUon  made  by  the  cashier  of  a 
bank  to  a  stockholder  with  referenoe  to  the  solv- 
ency of  the  plaintiS,  who  was  surety  upon  an 
oi&clal  bond  to  the  bank,  is  privileged;  and  it 
Is  not  necessary,  to  justify  the  t^mmunicatioi^, 
tiiat  it  he  in  response  to  an  inqniiy  made  by  the 
atockbolderi 
(SyUaInu  by  the  Court) 

Error  to  circuit  court,  Atlantic  county ; 
before  Justice  Bbed. 

A.  Stepb&ny,  for  plaintiff  in  error.  Hovr- 
Ard  C&rrow,  for  defendant  in  error. 

Van  Stckex.,  J.  This  is  an  action  for 
damages  for  an  alleged  libel  contained  in 
the  following  letter,  written  by  Oliver  R. 
Dunkle,  the  cashier  of  the  Merchants' 
Bank  of  Atlantic  City:  "  Robert  Ohumeiss, 
Es'q. :  Inclosed  please  And  one  share  of 
Merchants'  stopk  received  some  time  ago.. 
Our  board  refuses  to  purchase  at  present, 
but  hold  under  advisement.  We  have 
stricken  your  name  from  the  bond  of  Mr. 
Oarl  Yoelker  by  request;  also  Samuel 
Rothhols's,  as  the  latter  has  uo  financial 
standing.  Respectfully,  O.  R.  Dunklb, 
Oashler."  Robert  Ohnmeiss  was  a  stock- 
holder in  the  same  bank,  and  he  and 
Bothholz,  the  plaintiff,  were  sureties  on 
the  official  bond  of  Carl  Voelker,  an  em- 
ploye of  thu  bank.  Previous  to  the  writ- 
ing of  this  letter,  Ohnuieiss  had  requested 
Dunkle  to  have  his  name  stricken  from 
the  said  bond,  but  did  not  make  any  in- 
quiry with  respect  to  the  plaintiff,  Both- 
taols.  At  the  close  of  the  plaintiff's  case, 
the  trial  judge,  regarding  the  communica- 
tion a  privileged  one,  ordered  the  plaiutiK 
to  be  called.  Whether,  under  the  given 
circumstances,  the  nonsuit  should  have 
been  ordered  Is  the  sole  question  in  this 
court. 

The  statement  that  the  plaintltf  had  no 
financial  standing  was  libelous,  and  cou- 
stitoted  a  legal  foundation  for  the  recov- 
•ery  of  damages,  unless  the  occasion  upon 
wblch  It  was  lettered  g;aTe  rise  to  the  prlv- 
v.22A.no.4— 13 


Ilege  of  publishing  what  would  otherwise 
be  actionable.  The  term  "  privilege, "  as 
applied  to  a  communication  alleged  to  be 
libelous,  means,  simply,  that  the  circum- 
stances under  which  it  was  made  are  such 
a^  to  repel  the  legal  inference  of  malice,  . 
and  to  throw  upon  the  plaintltf  the  bur- 
den Of  offering  some  evidence  of  its  ex- 
istence beyond  the  -  falsity  of  the  charge. 
This  court,  in  King  v.  Patterson,  49  N.  J, 
Law,  419,  9  Atl.  Bep.  706,  declared  "that  a 
communication,  made  boaA  Sde,  upon 
any  subject-matter  in  which  the  party 
communicating  has  an  interest,  or  In  refer- 
ence to  which  he  has  a  duty,  is  privileged, 
if  made  to  a  person  having  a  correspond- 
ing interest  or  duty,  although  it  contain 
conuivatory  matter  which,  without  this 
privilege, would beactlonable. "  In  thecase 
cited  the  learned  Judge  who  delivered  the 
opinion  of  the  court  referred  with  appro- 
bation to  Lawless  V.Anglo-Egyptian,  etc., 
Co.,L.  R.  4  Q.B.262,and  to  Railroad  Co.  t. 
Quigley,  21  How.  '-M)2.  The  first  of  these 
cases  was  an  action  for  libel  against  a  cor- 
poration for  publishing  a  report  made  to 
the  company  by  aaditors,  in  their  audit  of 
the  manager's  account,  reflecting  upon  the 
plaiutitt.  The  report  was  submitted  at  a 
general  meeting  of  the  shareholders  of  the 
company,  and,  under  a  resolution  of  the 
meeting,  was  printed  and  circulated  among 
the  shareholders.  The  coui't  held  that, 
inasmuch  as. it  was  the  Interest  of  all  the 
shareholders  to  be  informed  of  the  report, 
the  publication  was  privileged,  on  the 
ground,  as  Mi;li.ok,  J.,  said,  "that  to 
print  the  report  was  a  necessary  and 
reasonable  mode  of  communicating  it  to 
all  the  shareholders,  who  must  be  more  or 
less  numerous. "  In  the  second  case  are- 
port  made  to  stockholders  in  writing,  and 
printed,  with  respect  to  the  capacity  and 
skill  of  one  of  the  company^s  employes, 
was  held  to  be  a  privileged  conimnnica- 
tlon.  These  cases  are  referred  to  for  th^ 
purpose  of  showing  that  a.  communica- 
tion to  a  shareholder  of  a  corporation 
touching  matters  which  concern  the  cor- 
porate body  are  within  the  rule  of  privi- 
lege, which  secures  the  immunity  to  the 
official  who  makes  the  publication. 
Ohnmeiss  being  not  only  a  co-surety  with 
RothhoU  upon  the  ofhcial  bond  of  Voelk- 
er, but  also  a  shareholder  in  the  bank,  he 
had  the  right  to  receive  the  Information 
Imparted  to  him  by  Dunkle,  the  cashier. 
The  fact  that  Bothholz's  name  had  been 
taken  from  a  bond  held  by  the  bank,  and 
the  reason  for  removing  It,  was  a  matter 
whch  concerned  Ohnmeiss.  As  a  stock- 
holder, he  could  justly  have  complained 
It  a  competent  security  had  been  Improp- 
erly surrendered  by  those  who  conducted 
the  affairs  of  the  bank.  It  was  not  nec- 
essary, to  justify  the  communication,  that 
It  should  have  been  in  response  to  an  in- 
quiry made  by  Ohnmeiss.  In  Waller 
V.  Lock,  45  Law  T.  (N.  S.J  243,  Jessbl, 
M.  R., says :  " If  an  answer  is  given  in  the 
discharge  of  a  social  or  moral  duty,  or 
It  the  person  who  gives  it  thinks  it  to 
be  so,  that  Is  enough.  It  need  not  even 
be  an  answer  to  an  inquiry,  but  the  com- 
munication may  be  a  voluntary  one."  In 
my  judgment,  the  circumstances  under 
which  the  letter  was  written  upon  which 
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this  Bn!t  IB  based,  repel  the  Inference  of  an 
improper  motive  on  the  part  of  defend- 
ant, and  cast  npon  the  plaintiff  the  bur- 
den of  proving  malice.  No  evidence  hav- 
ing teen  produced  in  the  trial  court  to 
■show  malice  in  the  publication,  the  non- 
suit was  properly  ordered,  and  the  judg- 
ment below  sboald  be  alBnned. 


(48  N.  J.  B.  257) 

LiPPINXOTT  V.  SNOWDBN. 

(PreroaaUve  Court  of  New  Jeraey.   Maroh  27, 
1891.) 

AsaiaKMENT  FOK  Benefit  of  CsEDiiOBa  —  Vrjlho 
— Claims  of  Cbeditobs. 

1.  Under  the  supplement  to  the  act  which 
rei^lates  assignments  for  the  benefit  of  cred- 
itors, approved  April  12,  1888,  (P.  L.  422,)  the 
fraud  or  irregularity  necessaiy  to  authorize  the 
orphans'  court  to  direct  the  giving  of  notice  may 
be  shown  ex  parte,  by  afBdavit. 

2.  When  the  claim  of  a  creditor  is  excepted 
to,  such  creditor  cannot  object  that  the  exceptant 
has  no  right  to  prosecute  the  suit  because,  in 
consideration  of  a  dividend  in  advance  to  him  by 
the  assignee,  he  agreed  with  the  assignee  to 
waive  his  right  to  except  to  the  claims  of  other 
oreditors.  Such  waiver  was  solely  for  the  pro- 
tection of  the  assignee. 

8.  Where  a  creditor,  having  a  claim  tor  usu- 
rious interest,  deliberately  falsifies  the  state- 
ment of  it,  so  that  it  appears  to  be  lawful,  and 
thus  presents  it  to  the  assignee,  he  perpetrates  a 
fraud,  even  though  the  claim  presented  be  not 
in  excess  of  the  usurious  claim. 

4.  The  mere  fabrication  of  written  'evidence 
to  support  a  just  and  lawful  claim  does  not  de- 
ntroy  the  validity  of  the  claiuL 
{SyUabut  by  the  Court.) 

Appeal  from  orphans'  court,  Atlantic 
county;  Cobdbby,  uccll,  and  iJVRNEs, 
Judges. 

S.  H.  Grey,  for  appellant.  D.  J.  Pun- 
coast,  tor  appellee. 

McGiLL,  Ordinary.  The  decree  appealed 
from  determines  exceptions  which  were 
flle<l  by  William  H.  Snowden  to  the  ac- 
count of  George  T.  Lipplncott,  assignee 
for  the  benefit  of  the  creditors  of  Oscar 
Peuckert,  and,  as  well,  exceptions  by  the, 
same  person  to  creditors'  claims,  by  LIp- 
pincott,  Sons  &  Co.,  and  the  appellant, 
Barclay  Lippincott,  which  had  been  pre- 
sented to  the  assignee.  The  decree  allows 
the  claim  of  Lippincott,  Sons  &  Co.,  but 
for  several  reasons  reduces  the  amount  of 
the  appellant's  claim.  It  deducts  from  it 
a  large  sum  because  the  transaction  out 
or  which  the  greater  portion  of  it  grew, 
was  deemed  to  be  usurious,  and  also  al- 
lows a  set-off,  amounting  tn  $373.62, 
against  it.  Besides,  the  decree  charges 
the  assignee  with  costs  of  the  litigation, 
including  a  cbunsel  fee  of  $300  to  the  proc- 
tors of  the  exceptant,  and  directs  that  the 
amount  of  tbose  costs  shall  be  deducted 
from  the  dividend  which  will  be  payable 
by  the  assignee  to  the  appellant.  Barclay 
Lippincott  alone  appeals  from  the  decree. 
The  assignee  has  not  appealed. 

To  properly  understand  the  questions 
In  controversy,  it  is  necessary  to  shortly 
state  the  roost  important  of  the  pertinent 
facts  established  by  the  proofs.  The  as- 
signor, Oscar  Peuckert,  is  a  German,  who, 
for  several  years,  served  as  a  soldier  in  the 
German  army.  He  came  to  the  United 
States  in  1879,  and  first  found  employment 


as  a  gardener.  After  some  years  be  met 
Barclay  Lippincott,  the  appellant,  who 
was  at  the  head  of  a  Philadelphia  auction 
house,  called  "Lippincott,  Sons  &  Co.," 
who  employed  biro  to  care  for  a  sail-boat. 
After  a  time  Lippincott  mkde  him  a  sales- 
man in  a  general  merchandise  store, 
named  "The  Grand  Depot, "  which  Lippin- 
cott then  conducted  at  Atlantic  City.  In 
October,  18S3,  Peuckert  concluded  or  was 
induced  to  buy  "The  Grand  Depot,"  and 
consequently  bargained  with  Lippincott 
for  It,  with  the  result  that  the  stock  In  the 
store  was  sold  to  him  for  $4,208.97,— Its 
cost  price,— and  a  portion  of  the  store 
building  was  leased  to  him  for  $500 a  year. 
As  Peuckert  had  no  money,  the  sale  of 
merchandise  was  entirely  upota  credit.  In 
determining  the  terms  of  the  credit,  it  was 
agi-eed  In  writing  that  the  principal  should 
be  paid  In  three  years,  and  that  in  the 
mean  time  Peuckert  should  pay  10  per 
cent,  a  year  upon  the  $1,208.97.  It  plainly 
appears  that,  after  Peuckert  bad  made  his 
purchase  and  entered  into  business  for 
himself,  Lippincott  exercised  a  dominant 
influence  over  him.  His  ascendency  was 
undoubtedly  due  to  his  superior  educa- 
tion, business  experience  and  strength  ot 
will,  his  past  relationship  to  Peuckert, 
and  his  position  as  a  large  creditor. 
Peuckert's  acts  of  obedience  confirm  me  In 
the  belief  that  in  all  important  business 
matters  he  wa<<  subservient  to  Llppin- 
cott's  will.  In  1885  he  enlarged  his  store; 
taking  additional  room  in  Lipplncott's 
building.  It  Is  questionable  whether  there 
was  a  distinct  agreement  for  tbe  payment 
of  increased  rent;  but  as  the  additional 
room  obtained  was  valuable,  and  in  ni> 
sense  a  gift,  Peuckert  was  at  least  bound 
to  pay  its  fair  rental  vAlue.  Just  at  this 
time,  and  before  the  enlargement  of  the 
store  was  completed,  Peuckert  became  in- 
volved in  some  unexplained  difficulty  with 
a  woman  ;  and  to  escape  her,  at  the  appel- 
lant's instance.  In  December,  1885,  went  to 
Florida,  to  a  plantation  there,  belonging 
to  Lippincott,  leaving  his  Itusiness  in 
charge  of  his  sister,  whom  Lippincott  ad- 
vised. It  was  upon  this  occaHlon  that 
Lippincott  devised  the  first  deceit  appear- 
ing in  the  proofs,  and  gave  it  out  that 
Peuckert  had  gone  to  the  "  old  country  ; " 
reconciling  the  falsehood  with  tils  con- 
science by  the  argument  that  Florida  waa 
entitled  to  that  distinction,  because  It 
contained  one  of  the  oldest  settlements  in 
the  United  States.  During  his  absence. 
Peuckert's  sister,  under  Lipplncott's  ad- 
vice, continued  the  Improvement  and  en- 
largement of  the  store.  In  May,  1886, 
Peuckert  returned  to  Atlantic  City,  and, 
without  dissent  or  objection  to  the  Im- 
provements, took  possession  of  the  store, 
and  continued  the  business  as  he  then 
found  it.  Three  months  later  he  discov- 
ered that  be  was  so  hopelessly  insolvent 
that  he  could  not  continue  his  business; 
and  hence,  on  the  9tb  of  August,  he  as- 
signed all  his  property  for  the  benefit  of 
his  creditors  to  George  T.  Lippincott,  the 
appellant's  son.  Before  executing  the  as- 
signment, he  had  offered  to  make  the  ap- 
pellant his  assignee;  but  the  appellant 
urged  the  selection  of  his  son  in  his  stead, 
promising  to  become  the  son's  bondsman. 
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The  proceedluga  neceeaary  in  the  assign- 
ment were  condncted  by  tbe  appellant's 
lawyers;  and  upon  the  very  day  upon 
which  tbe  assignment  was  made,  with  tbe 
approval  and  assistance  of  the  appellant 
and  tbe  assignee,  Peackert  secretly  started 
again  fur  Florida.  By  the  appellant's  ad- 
vice, in  order  to  mislead  his  creditors  as 
to  bis  whereabouts,  as  be  passed  thru  ugh 
Baltimore  be  posted  a  previously  prepared 
message  to  the  appellant,  to  the  effect  tnat 
he  bad  funnd  employment  in  Baltimore, 
which  message  the  appellant  afterwards 
made  use  of  for  the  purpose  for  which  it 
was  designed.  Further,  to  prevent  bis 
whereabouts  from  being  discovered,  he 
thereafter  corret>ponded  with  the  appel- 
lant, using  envelopes  which  tbe  appellant 
had  addressed  to  hiniselt,  so  that  Peuclc- 
ert's  handwriting  upon  them  might  not 
betray  him.  In  making  claim  to  the  as- 
signee against  Peuckert's  estate,  Lippin- 
cott's  first  demand  was  for  ¥1,3U0,  tor  one 
year's  rent.  If  he  and  Peuckert  had  an 
express  agreement  relative  to  an  Increase 
of  tbe  rent  beyond  the  9500  previously 
agreed  upon,— which  is  doubtful, — it  was, 
at  best,  merely  a  verbal  one.  In  order  to 
fabricate  written  evidence  of  this  part  of 
bfs  claim,  in  September,  1886,  the  appellant 
sent  a  letter  to  Peuckert,  and  requested 
him  to  copy  it,  and  return  tbe  copy,  in  his 
own  handwriting,  that  it  might  be  used 
in  support  of  the  rent  claim.  The  letter, 
though  actually  copied  by  Peuckert  In 
September,  1886,  purported  to  have  been 
written  on  the  20th  of  September,  1S83, 
and  by  its  terms  made  Peuckert  promise 
and  agree  to  pay  91,300  rent  for  the  year 
commencing  October  1, 1885,  and  ending 
on  September  30, 1886.  In  tbe  next  place, 
tbe  appellant  demanded  the  price  of  the 
merchandise  that  he  had  sold  to  Peuckert, 
and,  fearful  that,  it  he  should  demand  tbe 
10  per  cent,  which  Peuckert  had  agreed  to 
pay  taim,  the  claim  would  appear  and  be 
held  to  be  usurious,  he  made  tbe  claim  out 
In  this  manner: 

Stock  tor  merchandise  as  per  inventory  (4,206  97 
Six  per  cent,  interest,  as  agreed,  from 

Oct.  Ist,  1883,  to  August  9th,  1686 721  83 

Oood-wiU , 500  00 

$5,430  79 
Less  bill  of  merchandise 162  57 

$5,288  39 

To  create  evidence  to  support  the  claiiii 
tbns  made  ont,  on  the  4th  of  October, 
18K6,be  wrote  to  Peuckert  thathehad  been 
advised  by  his  lawyers  that  the  original 
written  agreement  of  sale,  though  good 
enoogh  between  him  and  Peuckert,  was 
not  good  In  law  nnder  an  assignment,  and 
that  therefore  it  should  nut  be  produced, 
bat  that  another  one  should  be  prepared 
and  substituted  for  it.  As  to  the  advice 
of  one  of  his  lawyers,  (not  connected  with 
tbe  gentleman  who  represents  him  on  this 
appeal,)  he  wrote  In  the  following  lan- 
guage: "He  says  the  main  thing  is  the 
ten  per  cent.  Interest,  which,  as  interest, 
to  not  lawful,  and  it  should  be  made  to 
express  six  per  cent,  interest,  and  what 
would  be  equal  to  four  per  cent,  must  be 
pnt  tn  as  bonus  for  tbe  good-will  and 
transfer  of  the  business  to  you ;  and  it  we 


say  Ave  bondred  dollars  bonus,  it  makes 
It  within  a  few  dollars  of  what  you  and 
George  figured  on  as  the  amount  due  me 
according  to  your  offer  of  ten  per  cent. 
He  says  that  the  agreement  is  uselessly 

long,  and  Mr. says  the  inclosed  is 

what  is  really  meant  and  want,  and  is 
sufficient  to  guide  the  auditor,  which  is 
the  main  thing;  for,  of  course,  when  we 
made  it  we  intended  to  make  It  good  in 
law,  as  well  as  good  between  ourselves." 
He  then  requested  Peuckert  fu  sign  the 
newly -fabricated  agreement  and  return  it, 
and  added  that  lie  could  have  it  wit- 
nessed at  Atlantic  City  by  some  one  who 
was  acquainted  with  his  and  Peuckert's 
signatures;  that  that  agreement  must  be 
exhibited :  but  that  tbeauditur  would  not 
be  hard  to  satisfy,  and  the  court  would 
confirm  the  auditor's  report  without  ex- 
amining tbe  exhibits.  Together  with  this 
letter,  the  appellant  sent  the  new  agree- 
ment to  which  he  referred,  which  Peuckert 
obediently  signed  and  returned  to  him. 
That  agreement  is  in  evidence.  It  bears 
date  on  the  1st  of  October,  1883,  and, 
among  other  things,  provides  that  Peuck- 
ert shall  pay  f  500  a  year  rent,  S500  for  the 
good-will  of  the  business,  and  f4,208.97, 
with  Interest,  for  tbe  merchandise  pur- 
chased. In  other  words,  it  in  terms  com- 
pletely supports  the  claim  presented.  The 
original  agreement  has  not  been  produced. 
The  appellant  professes  to  have  lost  his 
copy  of  It,  and  Peuckert  sweara  that  bis 
copy  was  in  bis  sale  with  bis  other  papers, 
and  went  to  the  appellant's  son,  his  as- 
signee. It  may  be  here  said  of  the  as- 
slguee,  not  only  that  he  was  the  appel- 
lant's son,  but  that  be  was  in  some  way 
interested  In  the  firm  of  Lippincott,  Sons 
&  Co.,  who  exhibited  and  were  allowed 
a  claim  of  f 6,037.33  against  Peuckert,  and 
also  was  advised  and  guided  by  his  fa- 
ther's lawyers,  who  were  referred  to  in  the 
letter  to  Peuckert  from  which  quotation 
has  lust  been  made.  On  the  19th  of  May, 
1887,  the  assignee  offered  by  circular  let- 
ter, prepared  by  bis  lawyers,  to  pay  each 
of'  the  creditors  00  per  cent,  of  his  or  her 
claim,  If  he  or  she  would  in  writing  agree 
to  waive  all  exceptions  he  or  she  had,  ur 
could  have,  to  tbe  claims  of  other  cred- 
itors as  presented;  stating  that,  if  such 
waiver  were  not  given, no  payment  would 
be  made  until  after  the  following  Septem- 
ber term  of  the  Atlantic  county  court. 
With  the  letter  he  inclosed  a  blank  form 
of  waiver  to  be  signed.  It  does  not  ap- 
pear how  many  creditors  accepted  this 
offer;  but  it  is  shown  that  Snowden,  tbe 
appellee,  who  claimed  $2,165.38  as  a  cred- 
itor, executed  a  waiver  under  the  date 
May  21, 1387,  and  afterwards  was  paid  50 
per  cent,  of  his  claim.  On  May  27, 1887, 
Barclay  Lippincott  wrote  to  Peuckert, 
and  dismissed  him,  without  money,  from 
his  plantation.  In  the  November  follow- 
ing, the  assignee  finally  accounted.  After 
the  expiration  of  the  time  within  which, 
by  law,  exceptions  might  have  been  filed 
to  tbe  account  of  the  assignee  and  to 
claims  of  creditors,  the  appellee  applied  to 
tbe  orphans'  court  of  Atlantic  county  for 
permission  to  attack  the  claims  of  the  ap- 
pellant and  Lippincott,  Sons  &  Co.  as 
fraudulent,   but,   because  the  statutory 
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limit  for  flling  exceptions  had  expired,  his 
application  was  denied.  Afterwards,  bjr 
a  supplement  to  the  assignment  act,  ap- 
proved April  12,  1888,  (P.  L.  423,)  It  was 
provided  that,  at  any  time  within  two 
years  from  the  making  of  any  assignment 
which  bad  theretofore  been  made,  the  as- 
signee, or  any  creditor  or  person  interest- 
ed, might  file  exceptions  to  the  claim  or 
deniand  of  a  creditor,  or  to  the  final  ac- 
connt  of  the  assignee;  and,  where  frauv* 
or  Irregularity  should  be  shown,  the  or- 
phans' court  should  order  notice  to  be 
given  to  those  concerned,  and  thereupon 
it  should  be  vested  with  full  and  complete 
Inrlsdiction  to  determine  the  fraud  anil 
irregularity.  Under  this  act,  on  Jnnel,  1888, 
Snowden  filed  exceptions  to  the  account 
of  the  assignee  and  the  claims  of  the  appel- 
lant and  LIppIncott,  Sons  &  Co.,  and,  upon 
an  affidavit  made  by  Peuckert,  applied  to 
the  orphans'  court  to  direct  notice  to  the 
assignee,  the  appellant,  and  LIppIncott, 
Sons  &  Co.,  and  the  court,  after  adjudging 
that  dne  proof  of  fraud  and  Irregularity 
had  been  made,  ordered  that  the  assignee 
and  the  designated  claimants  should 
show  cause  before  It  on  the  second  Tues- 
day of  September  then  next  why  the  ac- 
count should  not  be  corrected  and  the  In- 
dicated claims  disallowed,  and  directed 
that  the  exceptions  should  be  served,  and 
that  testimony  might  be  taken  by  the 
parties.  In  pursuance  of  this  order,  the 
exceptions  were  served,  and  the  parties 
commenced  to  take  testimony  In  July, 
1888,  and  continued  taking  it,  from  time 
to  time,  for  several  months. 

Upon  the  argument  of  the  exceptions  and 
the  order  to  show  cause.  It  was  objected 
that  the  requirements  of  the  act  nf  1S88 
had  not  been  complied  with,  In  that  fraud 
or  irregularity  had  not  been  shown  by 
proof  before  the  order  to  show  cause  was 
made;  and  now  It  Is  insisted.  In  the  first 
place,  that  the  orphans'  court  was  with- 
out Jurisdiction,  In  that  the  act  ot  1888 
contemplated  not  only  that  fraud  or  ir- 
regularity should  be  shown  by  proof,  but 
also  that  It  should  be  shown  upon  an  ap- 
plication ot  which  notice  should  be  given. 
It  Is  noticed  that  the  statute  nf  1888  first 
permits  the  filing  ot  exceptions,  and  then 

firovidee  that,  when  fraud  or  irregulari- 
y  is  shown,  notice  shall  be  given.  By 
necessary  Implication  from  the  terms  ot 
the  act,  there  must  be  an  ex  parte  prelimi- 
nary showing,  to  Induce  the  court  to  noti- 
fy and  hear  the  parties  complained  ot. 
The  statute  Is  silent  as  to  the  manner  in 
which  fraud  and  irregularity  is  to  be  thus 
primarily  shown,  but,  following  the  usual 
and  approved  practice  in  courts  ot  justice, 
It  must  be  by  a  statement  ot  facts  under 
oath.  Either  the  exceptions  should  set 
out  such  facts,  and  duly  verify  them  by 
oath,  or  there  should  be  independent 
proof  of  them.  The  latter  method  was 
pursued  In  this  case.  By  the  affidavit  of 
Oscar  Peuckert,  It  was  made  to  appear, 
among  other  things,  that  while  the  affi- 
ant was  in  Florida  the  appellant  claimed 
91,800  for  t^nt,  when  In  fact  he  was  enti- 
tled to  only  $500,  and  that  to  make  such 
claim  appear  true  and  right  be  procured 
the  affiant  to  sign  a  false  agreement;  al- 
Bo  that  the  assignee  had  failed  to  demand 


and  have  a  just  set-off  to  the  appellant's 
claim.  This  showing  of  fraud  and  irreg- 
alarlty  is  not  co-extensive  with  that 
which  the  orphans'  court  found  upon  the 
proofs  taken  under  the  order  to  show 
cause,  but  1  fall  to  perceive  why  it  was 
not  sufficient  to  give  the  court  Jurisdic- 
tion to  examloe  the  claims  and  the  ac- 
count objected  to,  at  least  as  far  as  the 
exceptions  demanded.  The  statute  Is  in- 
tended as  a  means  of  rellel  against  fraud, 
and  must  be  liberally  construed  to  effectu- 
ate its  purpose.  I  have  no  hesitation  la 
holding  that  the  orphans'  court  bad  Juris- 
diction. The  appellant's  objection  to  the 
form  of  procedure  is  purely  technical.  He 
nowhere  asserts,  nor  does  It  appear,  that 
he  did  not  have  notice  ot  all  the  allega- 
tions against  him,  and  ample  opportuni- 
ty to  be  heard  upon  them. 

It  Is  next  Insisted  that  the  appellee, 
Snowden,  cannot  prosecute  this  suit,  be- 
cause he  agreed  with  the  receiver  to  waive 
his  right  to  except  to  the  claims  ot  other 
creditors.  It  may  be  that  the  waiver,  if 
not  vitiated  by  fraud,  Is  a  bar  to  Snow- 
den's  reaping  benefit  from  his  exceptions 
at  the  expense  of  the  assignee ;  but  it  can- 
not be  relied  upon  by  a  fraudulent  claim- 
ant as  a  defense  to  attack  upon  his  fraud. 
He  has  no  right  to  seek  refuge  behind  the 
waiver,  to  which  he  was  not  a  party,  for 
which  he  gave  no  consideration,  and  by 
which  he  was  not  pr*;Judiced. 

Proceeding,  then,  to  the  merits  ot  the 
questions  raised  by  the  exceptions  which 
are  Involved  in  this  appeal,  it  is  observed 
that  the  most  Important  inquiry  Is 
whether  the  appellant's  claim,  so  far  as 
concerns  the  sale  of  the  merchandise,  is 
tainted  with  usury,  which  was  fraudulent- 
ly concealed.  Peuckert  testifies  that  upon 
the  purchase  price  of  the  goods  bought 
by  him  he  was  to  pay  10  per  cent.  Interest 
tur  three  years.  The  appellant  substan- 
tially admits  that  such  was  the  bargain, 
but  pretends  that  he  understood  that  on- 
ly 6  per  cent,  was  really  interest,  the  re- 
maining 4  per  cent,  being  payment  tor 
good-will.  Whatever  contradiction  ex- 
ists between  Peuckert  and  the  appellant 
could  be  set  at  rest  by  Inspection  of  the 
written  agreement,  which  was  executed 
by  tliem  in  1883;  but  the  appellant  claims 
that  he  has  lost  his  part  of  that  agree- 
ment, and  Peuckert  states  that  his  part 
of  It  went  to  the  appellant's  son,  his  as- 
signee. In  this  situation,  I  turn  to  the 
appellant's  letter  of  October  4,  1886,  and 
find  that  he  there  avows  a  purpose  to  with- 
hold the  agreement  of  1883,  and  to  substi- 
tute for  it  the  fabricated  document,  made 
In  1886,  which  he  procured  Peuckert  to 
sign,  and,  at  the  same  time,  that  be  de- 
clares that  the  latter  document  Is  tu  be 
resorted  to,  to  conceal  the  declaration  of 
the  true  agreement  that  10  percent,  inter- 
est Is  reserved.  In  view  of  these  declara- 
tions, I  am  constrained  to  believe  that  the 
agreement  of  1883  Is  not  lost,  but  Is  even 
now  deliberately  and  designedly  withheld. 
Under  such  a  condition  It  appears  to  be 
fit  that  the  famlUarrule  oainta  praeaomaa- 
tor  contra  apoliatorem  should  be  applied, 
and  I  should  assume  the  real  agreement 
to  be  plainly  usurious.  The  many  disin- 
genuous devices  ot  the  appellant,  which 
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are  exhibited  in  the  proofs  ttirooKtaoat 
the  case,  and  his  evident  evaglon  and  lack 
of  manly  frankneHS  in  parts  of-  bis  testi- 
mony, forbid  reliance  upon  bis  oath  to 
the  contrary.  Now,  to  conceal  that  un- 
lawfal  aKreement,  and  then  present  a 
claim  which  receives  its  life  from  it,  in 
lawful  yet  false  form,  is  a  frand;  and 
when  that  fraud  is  viewed  in  the  ligbt  of 
the  admission  in  the  letter  to  Penckert 
that  the  unlawful  claim  was  to  be  sai>- 
ported  by  fabricated  evidence,  which  is 
deliberately  contrived  lor  imposition  np- 
on  the  court  and  its  anditiilg  ufflcer,  it 
becomes  most  plainly  apparent  that  tbe 
whole  scheme  was  replete  with  moral 
turpitude,  which  culls  for  vigorous  denun- 
ciation in  unmistakably  clear  language. 

I  agree  with  the  orphans'  court  that  the 
appellant's  claim  for  fl.SOO  rent  should  be 
allowed.  It  is  not  necessary  to  determine 
the  truth  of  tbe  appellant's  Insistment 
that  Peuckert  agreed  to  pa^  that 
amount;  for  he  unquestionably  accepted 
additional  accommodations,  for  which  be 
was  bound  to  pay,  and  the  evidence 
abundantly  satisfied  me  that  fl,800  was 
not  in  excess  of  the  fair  rental  value  of  the 
premises  occupied.  The  appell.ant's  fab- 
ricated letter  to  sustain  this  claim,  ante- 
dated to  suit  hla  purpose,  does  not  de- 
stroy its  validity.  Throwing  out  the  let- 
ter, with  its  intended  deception,  enough 
remains  in  tbe  case  to  fairly  substantiate 
the  claim.  Tbe  proofs  make  It  clear  that 
the  off-set  of  9378.62  was  properly  allowed. 
I  have  been  Impressed  that  the  assignee 
In  this  matter  has  been  the  mere  instru- 
ment of  theappellant.  All  tbe  proofs  indi- 
cate this  so  strongly  that  the  Justice  and 
propriety  of  charging'tlio  appellant  with 
the  costs  of  the  proceedings  reviewed  is 
beyond  question.  After  a  careful  review 
of  this  case,  lam  Satisfied  that,  at  least 
as  far  as  the  appellant  is  concerned,  the 
decree  of  the  orphans'  court  is  right,  and 
must  be  affirmed,  with  costs. 


(«  N.  J.  B.  5«) 

Fleming  v.  Cark  et  a/. 

{Prerogattii«  Court  of  Hea  Jersey .   April  8, 1891, ) 

Wills— Beqoxbt  o*  Debt— Kioht  to  Abbbabs 
or  Ihtbbbst — Cokbtbcction  or  Sbyibb. 

1.  A  testator  beqseatlied  to  bis  brother  "a 
bond  and  niortf^age  of  16,500  which  I  now  hold 
agaiiist  him.  "*  Held,  that  the  brother  was  en- 
titled to  the  arrears  of  interest  upon  the  bond 
and  mortgage  at  the  time  of  the  testator's  death. 

2.  A  testator  devised  to  his  niece,  H.,  one- 
thii^  of  his  estate,  real  and  personal,  and  by  s 
later  olaosa  in  his  will  devised  a  oertain  wood- 
lot,  parcel  of  his  real  estate,  to  his  brother,  and 
later  still  declared  that,  in  the  settlement  of  his 
estate,  the  wood -lot  sbottld  be  reckoned  at  the 
value  of  $800.  Beldj  that  the  niece  did  not  take 
any  right  or  interest  in  the  wood-lot,  but,  in 
stead  thereof,  toolt  one-third  of  tbe  value  as- 
sifmed  to  the  lot,  by  the  will,  in  cash,  from  the 
testator's  estate. 

(Syllabus  by  the  Cowrt.) 

Appeal  from  orphans'  court,  Warren 
county;  Scuvltz,  Dawbs,  and  Whjtb, 
Judges.  ' 

W.  H.  Momiw,  tor  appellant.  L.  De 
Witt  T&ylor,  for  appellees. 

McOiLL,  Ordinary,  Tlie  purpose  of  the 
order  appealed  from  is  to  direct  tbe  distri- 


bution of  tfie  estate  of  Kelson  FIem1faig,de^ 
ceased,  in  accordance  with  the  provisions 
of  his  last  will,  of  which  the  appellant,  his 
brother,  is  the  executor.  After  ordering 
that  tbe  testator's  debts  and  funeral  ex- 
penses shall  be  paid,  that  will  proceeds  in 
tbe  following  language:  "I^vennd  be- 
queath to  my  niece,  Margaret  Ann  Flem- 
ing, lor  many  vears  my  faithful  housekeep- 
er, the  ohe-third  part  of  all  my  property, 
both  personal  and  real  estate."  "I give 
and  bequeath  to  my  brother,  David  Flem- 
ing, a  bond  and  mortgageof  six  thousand 
five  hundred  dollars  which  I  now  hold 
against  him ;  also  my  wood-lot,  of  abont 
sixteen  acres,  which  adjoins  the  old  farm. " 
Then,  after  bequeathing  several  pecuniary 
legacies, it  further  proceeds:  "I  order  and 
direct  my  executor  to  sell  the  house  and 
lot  where  I  reside;  the  proceeds  to  be  ac- 
counted for  as  part  of  my  estate."  "It  la 
my  will  that  the  wood-lot  given  to  my 
brother,  David,  shall  be  reckoned  in  the 
settlement  of  my  estate  at  the  sum  of 
eight  hundred  dollars."  Tbe  testator 
held  a  single  mortgage  against  his  brother 
David,  wbich  was  for  f5,600,  instead  of 
96,590.-  The  numbers  of  the  thousands  and 
hundreds  were  probably  confused  and  re- 
versed by  the  scrivener  of  the  will.  And  at 
his  death  the  interest  hnd  accrued  upon  the 
mortgage  to  the  amount  of  $217.46.  By 
the  order  in  question ,  the  orphans'  court  de- 
termined, among  other  things,  that,  while 
David  took  the  mortgage  ot  9.^600,  he  did 
not  take  the  interest  which  had  accrued 
upon  it  at  the  testator's  death,  and  that 
he  must  pay  to  the  testator's  nieca,  Mar- 
garet A.  Fleming,  9266.66,— one-third  of 
the  98(>0,  the  velue  which  the  will  placed 
upon  the  wood-lot  devised  to  him.  Tbe 
correctness  of  the  ruling  that  David  was 
not  entitled  to  the  accrued  interest,  and 
that  he  shall  pay  9266.66  to  the  niece,  is 
now  questioned. 

In  support  ot  the  position  of  the  or 
phans'  court,  that  David  is  not  entitled 
to  the  accrued  Interest,  reliance  is  placed 
upon  the  statement  in  2  Williams,  Ex'rs, 
298,  that  "the  bequest  of  a  debt  due  on  a 
particular  security  will  pass  the  capital 
only,  and  not  arrears  of  Interest  due  at 
the  testator's  death;"  and  upon  the  side 
of  the  appellant  it  is  urged  that  the  be- 
quest in  Nelson  Fleming's  will  was  not 
merely  a  bequest  of  a  debt  due  upon  a  se- 
curity, but  a  bequest  ot  tbe  security  itself, 
which  carries  with  it  all  that  Is  in  or  may 
grow  out  of  the  security,— not  only  the 
principal  debt,  but  the  interest  which  it 
reserves.  The  rule  stated  In  Williams  on 
Executors  is  put  in  1  Rop.  Leg.  288,  with 
its  reason,  in  this  wise:  " The  bequest  ot 
a  debt  or  sum  due  upon  a  particular  se- 
curity will  only  pass  the  capital,  and  not 
arrears  of  Interest  owing  at  the  testator's 
deatli;  for  the  description  merely  em- 
braces tbe  principal  money."  lu  other 
words,  it  is  considered  that,  where  the 
principal  debt  due  upon  a  certain  security 
is  bequeathed,  the  testator  will  be  decreed 
to  have  given  only  that  which  he  has  ex- 
pressly named,— the  principal  fund,— and 
not  that  which  may  have  grown  out  of  it 
by  force  of  the  terms  of  the  security. 
Where,  however,  the  security  Itself  is  giv- 
en, there  appears  to  be  reason  why  a  dif- 
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terentriilenhonid  prevail;  for  there,  by  the 
very  description  of  the  gift,  tlie  underlying 
intent  Is  apparent  that  the  whole  value  of 
the  security  is  given,— not  merely  the  prin- 
cipal sum  secured  by  it,  bat  also  the  Inter- 
est moneys  accrued  and  accruins  as  ap- 
pendant to  it.  This  distinction  is  quite 
plainly  taken  in  the  adjudications  upon 
thin  subject.  In  Roberts  r.  KufBn,  2  Atk. 
112,  a  testator  gave  to  his  son  "tviro  hun- 
dred pounds,  secured  by  a  mortgage  on 
the  estate  of  Mr.  Marriot,  and  all  the  mes- 
suages, lands,  and  tenements  fur  securing 
the  same;"  and  Lord  Hardwicke  held 
that  the  principal  sum  of  £200  only  passed, 
without  the  interest  upon  It.  And  in 
Hawley  v.  Cutts,  2  Freem.  23,  there  was 
a  similar  holding,  where  the  bequest  was: 
•'  I  give  to  A,  three  h\indred  pounds,  mon- 
ey which  he  oweth  me  upon  bond;"  but 
In  this  case  it  was  said  by  the  court  that 
if  the  bequest  had  been,  "I  give  or  forgive 
to  A.  the  debt  of  thrtse  hundred  pounds 
which  lie  oweth  me, "  it  would  have  car- 
ried the  Interest  as  appendant  to  the  debt. 
In  Harcourt  v.  Morgan,  2  Keen,  274,  the 
bequest  was:  "Igive  and  beqneath  to  my 
good  friends  William  Hall  and  his  sister 
Martha  Hali,  in  equal  shares,  the  amount 
of  the  bond  I  hold  from  Sir  James  Hqare, 
Bart.,  for  one  thousand  pounds,  (the  bond 
is  now  in  the  hands  of  Messrs.  Jones, 
Lloyd  &  Co.,  Lothbury;)"  and,  proceed- 
Intr  upon  the  ground  ttiat  the  whole  se- 
curity was  g:ivea.  Lord  Langualb  held 
that  the  legatees  were  entitled  to  the 
arrears  of  interest.  This  case  was  ap- 
proved and  followed  by  Vice-Chancellor 
WiGRAM  in  Kent  v.  Tapley,  H  Jur.  940, 
where  there  was  a  gift  of  designated  bonds. 
In  Gibbon  v.  Gibbon,  13  C.  B.  205,  the  tes- 
tator gave  to  A.  "all  my  interest  and, 
claim  oo  household  property  in  W.,  on 
which  1  have  a  mortgage  of  fifteen  hun- 
dred pounds;"  and  it  was  held  that  this 
entitled  A.  tp  the  arrears  of  interest  due 
upon  the  mortgage  at  the  time  of  the  tes- 
tn  tor's  death. 

It  is  observed  that  the  things  given  in 
the  will  of  Nelson  Fleming  are  the  bond 
and  mortgage  thouiselves,  and  not  merely 
the  debts  secured  by  them.  The  mention 
of  the  amount  of  the  mortgage  Is  part  of 
the  description  of  the  things  given.  There 
is  nothing  in  the  will  to  Indicate  that  the 
testator  limited  bis  gift  to  the  principal 
sum  secured  by  the  bond  and  mortgage. 
The  interest  was  secured  by  those  instrn- 
ments  as  well  as  the  principal.  It  in  fact 
arose  by  the  terms  of  the  instruments.  I 
cannot  see  why  it  is  not,  equally  with  the 
principal,  included  in  the  terms  of  the  be* 
quest. 

Passing  to  the  next  question,  It  is  not 
perceired  by  what  reasoning  the  orphans' 
court  was  led  to  direct  the  appellant  to 
pay  Mary  A.  Fleming  $266.66,  or  one-third 
of  the  value  placed'  by  the  testator  upon 
the  wood-lot  which  he  devised  to  the  ap- 
pellant. Without  regard  to  the  question 
which  here  suggests  itself  as  to  the  au- 
thority of  the  orphans'  court  to  make  the 
charge  objected  to,  it  appears  to  me  plain 
that  the  testator  intended  to  give  his 
brother  the  wood-lot  free  from  any  right 
In  the  niece.  His  devise  of  that  lotfoUowe 
bis  devise,  to  the  niece^and  is,  in  terms,  in* 


consistent  with  It;  but1tU>  evident  that 
the  testator  recognized  this  Inconsistency, 
and  meant  to  reconcile  the  two  devises  by 
bis  later  direction  that  the  wood -lot 
should  be  reckoned,  when  the  estate 
should  be  settled,  at  the  sum  of  9800.  He 
evidently  intended  that  when  his  property 
should  be  divided,  and  his  niece  shonld 
come  into  possession  of  uer  one-third  of  It, 
the  wood-lot  should  be  esteemed  as  fSOO 
in  money,  so  that  the  brother  might  re- 
tain the  lot,  uud  the  niece  might  have 
one-third  of  its  value, — not  from  the  broth- 
er to  whom  the  lot  in  its  full  value  was 
given,  but  froir.  tiis  estate,  from  which  his 
bounty  to  the  brother  and  tlje  niece  alike 
came.  It  is  impossible  to  conceive  any 
othjr  design  in  the  direction  last  referred 
to,  and,  unless  the  purpose  stated  be  as- 
cribed to  it,  it  performs  no  function,  but 
remains  meaningless  surplusage  in  the  will. 
My  conclusions  lead  to  the  reversal  of  the 
order  appealed  from. 


(48  N.  J.-B.  167) 

Saybb  v.  Satre. 
(.PrerogcMoe  Cotvrt  of  New  Jersey.    May  31, 1891. ) 
Apfointmbht  of  Ai)hini8tra.tos— Notiob  or  Ap- 

PUOATION. 

1.  Where  there  is  no  husband  or  widow,  ad- 
miuistration  must  be  granted  to  the  next  of  kin 
of  the  intestate,  if  any  of  them  are  flt  and  com- 
petent, and  will  accept. 

2.  Where  one  of  several  next  of  Idn  applies 
for  administration,  tbe  surrogate  stioald  not,  in 
any  case,  grant  administration  until  proot  has 
been  made  that  10  days'  notice  of  the  application 
has  been  given  to  the  others. 

(SyUalms  by  the  Court.) 

John  J.  BubbeU,  for  appellant.  George 
T.  Werta,  for  respondent. 

Van  Fleet,  Vice-Ordinary.  This  is  an 
appeal  from  an  order  of  the  orphans' court 
of  the  county  of  Morris.  The  facts  mate- 
rial to  the  controversy  are  the  following: 
Eliza  B.  Sayre,  a  resident  of  Morris  coun- 
ty, died  intestate  on  the  3d  day  of  Octo- 
ber, 1890.  The  appeilani;  and  respondent 
are  her  sons,  and  her  only  next  of  kin. 
No  application  for  administration  waa 
made  until  February  8,1^91,  more  than  120 
days  after  the  intestate's  death,  and  then 
the  respondent  applied,  and  2  days  there- 
after the  surrogate  granted  letters  to  him 
without  notice  to  the  appellant,  and,  so 
far  as  appears,  without  his  knowledge. 
The  regularity  of  the  action  of  the  surro- 
gate in  appointing  tbe  respondent  with- 
out notice  to  the  appellant  was  challenged 
by  appeal  to  the  orphans'  conrt,  and  that 
court,  by  Its  order,  refused  to  revoke  the 
appointment.  This  is  the  order  that  is 
tinder  review,  and  the  question  presented 
for  decision  is  whether  a  snrrrogate  may 
lawfully,  in  any  case,  appoint  one  of  sev- 
eral next  of  kin  administrator  of  an  intes- 
tate's estate  without  notice  to  theothers. 

Where  there  is  no  husband  or  widow, 
administration  must  be  granted  to  tbe 
next  of  kin,  if  any  of  them  are  fit  and  com- 
petent, and  will  accept.  The  statute  so 
directs.  Revision,  p.  75S,  §  28.  This  is  the 
construction  which  the  present  surrrogate 
general  has  given  to  the  statnte.  Dona- 
hay  V.  Hall,  45  N.  J.  Eq.  720.  722, 18  Atl. 
Rep.  163.    i  n  a  case  where  there  are  se  veral 


Digitized  by 


Google 


N.J.^ 


LODER  0.  MoOOVEBir. 


199 


next  ol  kit),thecoaree  wbicbthe  sntroeate 
maet  paranein  granting  adminlBtration 
is  plainly  pointed  out  by  tbe  first  para- 
graph ot  the  rules  of  tbe  orphans'  court. 
That  paragraph,  BO  far  as  Its  provisions 
are  pertinent  to  tbe  question  now  before 
the  court,  provides  that  an  application 
for  letters  of  administration  must  be  In 
writing,  and  Terlfled  by  affidavit;  that  it 
must  state  tbe  names  of  tbe  belrs  and  next 
of  kin  of  the  deceased,  so  far  as  the  same 
are  known,  with  their  residence  or  post- 
office  address,  and  tbe  manner  or  degree 
in  which  ttaey  severally  stand  related  to 
tbe  deceased ;  and,  where  such  application 
is  made  by  one  of  several  persons  eq^ially 
entitled  to  receive  letters  of  administra- 
tion, the  person  making  the  application 
mast  produce  to  the  surrogate  proof  that 
at  least  10  days'  notice  of  his  application 
baa  been  given  to  the  other  next  of  kin, 
or  parties  entitled  by  law  to  administra- 
tion. Dick.  Prob.  Pr.  19.  This  language 
appears  to  roe  to  be  so  lucid  as  to  make 
the  rnle  Its  own  expositor.  It  says,  plain- 
ly and  distinctly,  as  I  understand  It,  that. 
In  case  one  of  several  next  of  kin  apply  for 
administration,  the  surrogate  shall  In  no 
case  grant  administration  until  proof  bus 
been  made  that  10  days'  notice  of  the  ap 
plication  has  been  given  to  tbe  otbers. 
Tbe  reason  why  the  applicant  is  required 
to  set  forth  in  his  application  the  names 
and  residences  of  the  next  of  kin  of  the  de- 
ceased is  that  the  surrogate  may  be  thus 
furnished  with  the  means  of  knowing,  be- 
fore he  acts,  that  the  persons  entitled  to 
notice  ot  the  application  have  had  it. 
That  part  of  the  rule  which  requires  an 
applicant  to  give  notice  to  all  persons 
standing  In  equality  of  right  with  him 
was  undoubtedly  intended  to  make  a 
grant  of  administration  by  a  surrogate 
deiiendent  upon  the  observance  of  that 
great  principle  of  justice  which  declares 
that  In  every  proceeding  of  a  judicial  nat- 
ure it  is  essential  to  its  validity  that  the 
persons  whose  rights  arc  to  be  n  fleeted 
should  be  a  party  to  the  proceeding,  and 
have  an  opportunity  of  being  heard.  As 
tlie  case  now  stands,  it  would  seem  to  be 
entirely  clear  that  the  right  of  the  appel- 
lant to  administer  the  estate  of  his  mother 
is  in  all  respects  equal  to  that  of  the  re- 
spondent; and  this  is,  therefore,  jnst  the 
sort  ot  a  case  that  tbe  rule  was  intended 
to  regulate.  "Where  there  are  several  per- 
sons possessing  an  equal  right  to  admin- 
ister, the  evident  design  ot  the  rule  i«  to 
prevent  a  grant  of  letters  by  the  surrogate 
to  any  one  of  them-  until  all  have  had  an 
opportunity  to  be  heard.  The  ninth  sec- 
tion of  the  "Act  concerning  executors, and 
the  administration  of  intestates'  estates," 
(Revision,  p.  397,)  authorizes  the  surro- 
gate. In  case  any  person  dies  Intestate 
within  this  state,  and  none  of  the  persons 
entitled  to  administer  upon  bis  estate 
sballclaim  the  same  within  50  days  after 
his  death,  to  grant  letters  of  administra- 
tion upon  his  estate  to  any  fit  person. 
Tbe  statute  gives  no  directions  ontbesut>- 
Ject  of  notice,  but  the  language  of  the  rule 
Just  considered  plainly  covers  such  a  case; 
and  it  has  already  been  decided  that  the 
rule  in  qnestion  applies  to  such  a  case, 
and  tbat  a  valid  grant  of  administration 


cannot  be  made  under  this  statute  wltb-! 
out  notice.  Gans  v.  Dabergott,  40  N.  J. 
Eq.  184;  187.  The  order  appealed  from 
must  be  reversed,  and  the  letters  granted 
to  the  respondent  must  be  revoked.  The 
appellant  Is  entitled  to  costs  against  the 
respondent  both  in  this  court  and  in  the 
court  below. 


(48  N.  J.  B.  >76) 

Lodes  7.  McOovern  et  ah 

{Court  of  Errors  and  Appeals  of  New  Jersey. 
May27,l&l.) 

PATiira  SiBXBTs— Patmbnt  of  CkniTKicTOR— Iir- 

JDNOTIOir. 

1.  An  owner  of  land  abnttiner  on  a  street, 
whose  road-bed  is  beii>g  paved  in  an  imperfect 
manner  by  a  contractor  with  the  city,  has  a 
standing  in  equity  to  restrain  the  common  coun- 
cil from  paying  for  such  work  In  cases  in  which 
sach  land-owner  will  be  assessed  in  part  for  such 
cost. 

2.  The  sole  relief  in  such  case  is  an  injunc- 
tion restraining  the  council  from  paying  for  such 
imperfect  work  before  a  trial  at  law. 

8.  Tbe  bill  should  be  for  the  other  land-own- 
ers similarly  situated  as  for  complainant. 

i.  The  bill  should  show  that  the  common 
council  unreasonably  irefused  to  contest  the  bill 
of  contractor. 

Reversing  20  Atl.  Rep.  209. 
{Syllabus  by  the  Court.) 

Appeal  from  court  of  chancery;  Bird, 
Vice-Chancellor. 

W.  M.  Lanning,  for  appellant.  S.  Walker, 
Jr.,  and  G.  D.  W.  Vroom,  fur  respondents. 

Bbahlet,  C.  J.  The  characteristic  facts 
constituting  the  basis  of  this  litigation 
may  be  expressed  in  a  few  words.  The 
city  of  Trenton  entered  Into  a  contract 
with  Mr.  Loder,  who  is  now  tbe  appellant, 
for  the  paving  by  bim  of  the  road-bed  of 
one  of  its  streets,  the  work  to  be  done  In 
a  designated  manner,  and  with  specified 
materials.  The  respondent  Mr.  McGovem 
Is  tbe  owner  of  a  lot  abutting  on  that  por- 
tion of  the  street  so  to  be  improved,  and, 
by  reason  ot  certain  provisions  in  the  char- 
ter of  the  cit.v,  be  will  be  liable  to  be  as- 
sessed tor  a  part  ot  the  cost  ot  such  pav- 
ing ;  and  his  complaint  in  his  present  bill 
is  that  this  work  is  being  done  by  tbe  ap- 
pellant imperfectly,  both  with  respect  to 
materials  and  skill,  in  violation  othls  con- 
tract, and  tbat  the  city  unjustly,  and  to 
the  manifest  damage  of  tbe  complainant, 
acquiesces  in  such  misconduct,  and  is  ready 
to  pay  for  the  work  at  the  stipulated 
rate.  Upon  the  assumption  that  this  un- 
dertaking is  being  treated  In  this  objec- 
tionat)Ie  manner  it  is  manifest  that  the 
complainant,  Mr.  McGovern,  will  sustain 
a  wrong  unless  he  shall  have  Judicial  suc- 
cor, for  he  will  ultimately  be  compelled  to 
pay  for  defective  and  Inferior  work  and 
materials  at  the  samerate  as  though  they 
were  perfect  and  superior.  For  such  a 
wrong  there  mast  be  a  legal  remedy  of 
some  sort,  and  it  is  obvious  that  In  a  com- 
mon-law court  such  redress  cannot  be  ob- 
tained. Before  such  tribunals  the  com- 
plainant could  not  in  any  mode  present 
the  question  whether  this  work  had  been 
properly  done  or  not,  for  it  has  been  re- 
Iieatedly  decided  by  the  courts  of  this  state 
that  a  land-owner  thus  situated  cannot 
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raise  ancb  an  iaaae  after  such  vrork  has 
been  done  and  Its  cost  has  been  or  is  be- 
ing asaessed.  Necessarily  the  citizen  thus 
oppressed  has  the  right  to  appeal  to  a 
coart  of  equity  for  prutectiou,  and  conee- 

Saently  the  legal  authority  of  Mr.  Mc- 
ovem  to  file  this  bill  by  force  of  the  clr- 
cumstauces  narrated  must  be  unquestion- 
able. The  principle  referred  to  was  de- 
clared by  Chancellor  Z&bkibkie  over  20 
years  ago  in  these  words,  viz. :  **  The  only 
remedy  in  such  a  case,  if  the  city  author- 
ities will  not  resist  the  claim,  is  in  equity. 
If  the  land-owners  stand  by  and  see  the 
city  pay  the  contractor,  they  can  have  no 
relief  against  the  assessment.  This  was 
so  held  by  the  court  of  erroiv  in  case  cited 
by  the  counsel  of  the  defendant.  State  v. 
Jersey  City,  29  N.  J .  Law,  441. "  Equitable 
jurisdiction  was  exercised  in  similar  situ- 
ations in  the  cases  of  Bond  v.  Newark,  19 
N.  J.Eq.  376;  Schumra  v.  Seymour,  24  N. 
J.  Eq.  144;  and  in  Liebstein  v. Newark, Id. 
202.  But  while  the  standing  of  the  com- 
plainaotln  the  tribunal  to  which  he  has  ap- 
pealed Is  not  open  to  doubt,  the  impor- 
tant question  necessarily  supervenes  as  to 
what  Is  the  nature  and  scope  of  the  relief 
to  which  be  is  entitled.  This  inquiry,  it 
would  seem,  will  be  answered  as  soon  as 
it  shall  have  been  precisely  ascertained 
what  is  the  wrong  with  which  the  com- 
plainant was  and  is  threatened.  Such 
wrong  Is  plainly  manifested  on  the  face  of 
his  bill.  It  la.  In  a  word,  this:  that  the 
city  authorities  intend  to  pay  the  bill  of 
this  contractor  at  full  contract  prices,  al- 
though tbe  work  and  materials  furnished 
by  him  are  grossly  imperfect.  That  this 
is  the  entire  content  of  the  complainant's 
grievance  Is  obvious  from  the  fact  that  If 
the  municipal  authorities  had  exhibited 
the  opposite  purpose,  that  is,  had  declared 
that  the  contractor  was  in  default,  and 
that  they  would  not  pay  until  the  job  had 
been  executed  according  to  stipulation, 
tbecomplalnaut  would  have  been  destitute 
of  nil  right  to  Intervene  in  the  affair,  either 
at  law  or  In  equity.  If  the  city,  In  Its  an- 
swer in  this  case,  supported  by  Its  proofs, 
had  shown  that  it  Intended  to  contest  the 
contractor's  right  to  these  moneys,  it  ap- 
pears to  be  indisputable  that  such  show- 
ing would  have  utterly  exploded  theentire 
ground  of  equltablejurlsdlctlun.  In  theface 
of  such  a  demonstration  tlie  complainant 
would  have  been  stripped  of  every  vescige 
of  rightful  statva  in  a  court  of  equity,  and 
as  a  corollary,  therefore,  it  follows  that  If 
he  shall  be  protected  against  a  voluntary 
payment  of  this  money  by  the  city  he  will 
receive  the  complement  of  relief  to  which 
he  is  entitled.  And  heyond  this  bound  we 
think  that  in  this  class  of  cases  the  court 
of  chancery  has  no  jurisdiction.  It  has  no 
right  in  the  present  Instance  to  try  and 
definitely  settlu  the  question  between  the 
city  and  Mr.  Loder,  whether  thelrcontract 
has  been  or  Is  being  executed  according  to 
Its  terms.  In  such  a  contest  there  is  no 
quality  that  in  the  faintest  degree  subjects 
it  to  equitable  cognizance;  for  It  is  the 
common  case  of  a  dispute  respecting  the 
performance  of  ordinary  labor.  For  the 
breach  of  an  undertaking  of  this  kind  the 
remedy  at  law  is  convenient,  and  on  all 
Bides  adequate.    Indeed,  it  is  so  complete 


that  in  a  legal  forum  the  contractor  can 
recover  nothing  unless  be  can  show  sub- 
stantial   compliance  in  every  particular 
with  bis  stipulations,  or.  If  the  promisee 
shall  have  accepted  the  imperfect   work, 
he  can,  as  a  general  rule,  exact  a  diminu- 
tion of  the  agreed  -price.    Under  such  cir- 
cumstances I  regard  it  as  the  universal 
rule  that  such  contracts,  under  usual  con- 
ditions, cannot  be  enforced  in  a  court  of 
equity,  for  to  sanction  such  a  jurisdiction 
would    be    to    revolutionize    the   entire 
course  of  judicial  procedure  iu  this  state. 
It  will  be  noticed  that  In  this  instance  the 
juncture  is  presented  of  an  alleged  refusal 
of  a  contractor  to  make  his   work  con- 
form to  the  terms  of  his  agreement,  and 
if  equity  can  intervene  In  such  a  situation, 
BO  it  can  in  every  case  in  which  a  mechan- 
ic is  deviating  from  his  stIpulatiouB,  and 
thus,   when  an  injunction'  becomes  inci- 
dentally necessary,  the  chancellor  is  made 
the  superintendent  of  the  universal  labor 
of  the  state.    Such  a  doctrine  would  be 
abnormal,  and  would  tend  to  obliterate 
or  confuse  the  boundary  line  that  sepa^ 
rates  the  jurisdictions  of  our  legal  and 
equitable  tribunals.    Nor,  in  this  connec- 
tion, should  It  be  overlooked  that  the  as- 
Humptlon  by  the  court  of  chancery  of  the 
right  to  finally  settle  the  present  litigation 
as  between  the  city  and  this  contractor 
has  deprived  the  latter  of  a  prerogative 
that  Is  justly  esteemed  of  the  utmost  im- 
portance.  .This  is  the  position  of  thinars: 
The  contractor  asserts,  and  la  ready  to 
maintain  before  the  proper  forum,  that 
he  bas  in  every  particular  performed  bis 
agreement.     Ills  right   is  uadoubted   to 
have  that  contention.  If  it  be  la  dispute, 
settled  by  a  jury ;  but  the  complainant  in- 
sists that  the  city  should  not  voluntarily 
admit  and  pay  this  claim;  but  In  such  a 
proposition,  even  if  established,  how  la  it 
that  the  contractor  Is  to  be  deemed  to 
have  forfeited  his  right  to  a  trial  by  the 
country?     In  point  of  fact  this  contro- 
versy Is  between  the  complainant  and  the 
city.    No  fraud  is  alleged  or  proved,  and 
It  the  city  Is  willing  to  pay  the  contractor, 
certainly  such  willingness  cannot  be  im- 
puted to  the  latter  so  as  to  occasion  a  for- 
felture  of  his  rights.    In  fine,  bills  of  this 
sort  are  pure  injunction  bills,  and  will  not, 
in  a  collateral  way,  draw  to.  equity  cog- 
nizance over  controversies  that  are  alteu 
to  Us  genius  and  its  methods  of  proced- 
ure.   It  is  not  true,  by  any  means,  that 
when  a  court  of  conscience  has  acquired 
cognizance  for  one  purpose,  It  thereby  ac- 
quires cognizance  over  the  entire  contro- 
versy fur  all  purposes.    In  the  case  before 
us  the  appropriate  litigants  are  the  city 
on  the  one  hand  and   the  contractor  on 
the  other.    Their  forum  Is  the  legal  one, 
and    the   complainant,   being    interested 
only  to  the  extent  that  the  moneys  in 
question  should  not  be  voluntarily  paid 
by  the  city,  cannot  change  the  forum  for 
the  purpose  of  settling  the  main  contro- 
versy.   He  cannot  take  away  from   the 
city  and  the  contractor  their    right  to 
have  the  matter  in  question  determined 
by  a  common-law  court.    In   the.  case  of 
Brown  r.  Edsall,  9  N.  J.  Eq.  257,  it   was 
properly  declared  by  the  chancellor  that 
"the  court  of  chancery  in  this  state  Imm 
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never  adopted  the  principle  that  becaaae 
Its  juriBdietloh  heB  once  rightfully  at'^ 
tacbed  it  will  retalu  the  cause,  as  a  mat- 
ter of  right,  tor  the  purpose  of  complete 
reliet."  It  is  conceived  that  In  no  imagi- 
nable vase  would  the  divergence  Irom 
sound  principle  be  wider  than  to  apply, 
in  the  present  instance,  the  rule  that  when 
a  court  ot  equity  has  acquired  jurisdiction 
to  grant  an  Injunction  for  a  special  par> 
pose  it  may  go  on  and  decide  all.  the  is- 
sues.  The  present  complainant  cannot 
intervene  except  in  the  degree  necessary 
for  bis  own  protection;  and  he  cannot,  in 
a  collateral  way,  become  the  sole  nrbiter 
Iftfe,  and  against  the  will  nf  the  real  liti- 
gants transport  them  from  the  legal  to  the 
equitable  trlbnnal.  There  are,  it  is  true. 
Cases  in  this  line  in  our  reports  in  which 
the  entire  cause  was  disposed  of  in  equity ; 
but  this  was  done  without  objection  and 
without  consideration  ot  the  principle  here 
discussed.  Such  cases,  so  tar  as  they  may 
appear  to  conflict  with  the  rule  here  estab- 
lished, must  be  considered  to  be  overruled. 
The  foregoing  conslderationshave  led  this 
court  to  the  conclusion  that  the  decree 
appealed  from  should  be  reversed.  But, 
as  we  think  from  the  evidence  in  the  case 
that  the  appellant's  claim  is  open  to  ques- 
tion, und  that  he  should  not  be  paid  for 
the  work  done  by  him  nnder  present  cir- 
Gomstances,  we  are  further  ot  opinion  that 
the  city  should  be  enjoined  from  making 
ancb  payment  ot  any  ot  the  moneys  that 
are  alleged  to  have  accrued  under  tho 
contract  in  question,  or  which  may  hereaft- 
er be  alleged  to  have  accrued  by  force  of 
the  contract  In  qaestion,  nntll  suph  injunc- 
tion shall  have  been  dissolved,  or  the  ap- 
pellant shall  have  established  his  right 
thereto  by  a  suit  at  law.  We  also  direct 
that  the  decree  should  contain  a  provis- 
ion giving  the  complainant  in  tbe  court 
ot  chancery  the  right  to  Intervene  and 
make  defense  In  such  action,  but  at  his 
own  risk  with  respect  to  costs  In  case  the 
citysliall  notify  him  that  it  will  not  make 
defense  therein. 

With  respect  to  the  formal  errors  to 
which  exception  was  taken  at  the  argu- 
ment, we  are  ot  opinion  that  the  bill 
should  have  t>een  exhibited  for  the  relief  of 
tbe  complainant,  and  also  tor  all  the 
other  land-owners,  similarly  situated, 
who  might  desire  to  came  In.  This  was 
a  defect  in  the  present  procedure,  and  it 
was  objected  to  in  tbe  answer.  Bat  that 
exception  became  Inoperative  when  an 
amendmeat  In  that  respect  was  ordered. 
If  such  amendment  was  Insufficient  with 
regard  to  form  or  extent,  or  tbe  persons 
named  in  it  as  parties  wei-e  not  actually 
brought  into  court,  objections  on  these 
accounts  should  have  been  taken  before 
trial.  So  we  further  think  that  it  was 
necpRsaryforthe  complainant  toshow  dis- 
tinctly in  his  bill  that  the  common  council 
bad  been  called  upon  to  perform  the  duty, 
the  not  doing  of  which  formed  tbe  basis 
of  complaint;  but  we  are  of  opinion  that 
in  view  of  the  answer  and  proofs  it  suffi- 
ciently appears  that  the  attitude  ot  the 
common  council  was  antagonistic  to  the 
complainant's  position,  and  that,  conse- 
quently, the  objection  cannot  prevail  on 
final  bearing.    The  city  should  be  direct- 


ed to  pay  the  costs  of  the  complainant  in 
the  court  ot  chancery.  No  cost*  are  al- 
lowed on  the  appeal. 


(BS  N.  J.  U  422) 

Devlin  v.  Collier  et  al. 

(Cowrt  of  Enron  and  ArmeaU  of  New  Jersey. 
May  37, 1891.) 

M0BTOi.aB8— Ck>NVETARCB  BT  ICOKTOiieaB  RSTAIN- 

me  Dbbt. 

1.  A  mortgagee  ooimot  convey  to  a  third  i)er- 
aon  ttie  premises  mortgac^>d,  binself  retaining 
the  debt  intended  to  be  secured. 

2.  Such  a  conveyance  is  a  nullity. 
{SyVUibus  by  the  Cowrt.) 

Error  to  supreme  court. 

Prior  to  December  18, 1868,  .Tar vis  Wan- 
ner, Sr.,  was  tbe  owner  In  tee  of  a  farm  of 
104  acres  of  land,  more  or  less,  in  East 
Brunswick,  Middlesex  county,  N.  J,,  ot 
which  the  tract  ot  14.82  acres  In  question 
formed  a  part.  On  that  day  he  conveyed 
in  fee,  by  deed  with  covenant  of  seisin, 
right  to  convey,  and  general  warranty, 
the  tract  In  controversy  to  Bergen  Low, 
and  took  a  pnrchase-money  bond  and 
mortgage  on  the  same.  Low  went  Into 
possession,  and,  September  8,  1809,  con- 
veyed the  premises  to  one  Whltmee,  sub- 
ject to  the  mortgage  given  to  Wanser.  On 
October  81,  1870,  .Tarvls  Wanser,  Sr.,  be- 
ing still  the  holder  ot  the  bond  and  mort- 
gage given  by  Low,  and  not  in  possession 
ot  the  premises  covered  by  the  mortgage, 
conveyed  to  William  H.  Wanser  his  farm 
of  104  acres,  more  or  less,  (not  excepting 
therefrom  the  tract  so  sold  to  Low,)  in 
fee;  tbe  deed  containing  covenants  ot 
seisin,  right  to  convey,  with  general  war- 
ranty. At  that  time,  and  until  some  time 
after  the  death  of  Jarvls  Wanser,  Sr.,  th^ 
premises  in  question  were  in  the  posses- 
slon  of  Whltmee,  the  grantee  of  Low,  the 
mortgagor  from  whom  defendants  claim 
title.  William  H.  Wanser  mortgaged  the 
104  acres  to  George  J.  Miller,  and  gave  a 
second  mortgage  to  Jarvis  Wanser,  Sr. 
Afterwards  Qeurge  J.  Miller  foreclosed  the 
mortgage  given  him  by  William  H.  Wan- 
ser, and  made  Jarvis  Wanser,  Sr.,  a  party 
to  the  suit  by  reason  of  his  said  second 
mortgage.  No  reference  in  said  snit  was 
In  any  wise  made  to  said  mortgage  held 
by  Jarvis  Wanser,  Sr.,  and  given  by  Low, 
on  tlje  14.8a  acres  in  controversy,  nor  was 
any  decree  bad  thereon.  Neither  Bergen 
Low,  thie  mortgagor,  nor  Benjamin  Whit-' 
mee,  the  party  in  possession-  and  owner 
of  the  14.82  acres  in  question,  were  made 
parties  defendant.  By  virtue  of  the  pro- 
ceedings under  the  foreclosure,  George  J. 
Miller  purchased  the  104  acres,  more  or 
less,  at  sherifl's  sale.  George  J.  Miller, 
dying  testate,  devised  all  his  estate  to  his 
wUe,  Catharine  H.  On  April  19,  1882, 
Catharine  H.  Miller  conveyed  to  the  plain- 
tiffs the  said  farm  of  104  acres,  more  or 
less,  "excepting,  however, from  the  above- 
described  premises  so  much  of  said  prem^ 
Ises  as  were  conveyed  by  Jarvis  Wanser 
and  wife,  by  deed  dated  December  18, 1868, 
to  Bergen  H.  Low,  recorded  in  Middlesex 
county  clerk's  office.  In  Book  114  of  Deeds, 
at  page  210,  for  14  82-100  acres,  strict  meas- 
ure," which  are  the  premises  in  contro- 
versy In  this  suit.  On  December  21, 1886, 
Catharine  H.  Miller  conveyed,  in  consid- 


Digitized  by 


Google 


ATLANTIC  BBP0ETER,V0I..  22. 


(N.J. 


eration  of  one  dollnr,  whatever  Interest 
Bhe  had  In  the  Raid  tract  of  14.82  acres  to 
the  plaintiff.  This  Is  the  plaintiff's  title. 
The  defendant's  title  is  as  follows:  De- 
cember 18,  1868,  Jarvla  Wanser,  Sr.,  and 
wife  conveyed,  by  deed  with  covenant  of 
seisin,  right  to  convey,  and  general  war- 
ranty, the  tract  of  14,82  acres  in  qnestion 
to  Bergen  H.  Low,  in  fee-simitle,  and 
toolc  a  purchase-money  mortgage  thereon 
to  secure  said  Low's  bond.  Bergen  Low 
shortly  after  conveyed  the  tract  to  Ben- 
jamin F.  Whltmee,  who  held  the  same, 
and  paid  the  interest  on  said  Low  mort- 
gage to  Jarvis  Wauser.Sr.,  until  the  death 
of  said  Wanser,  when  said  mortgage  was 
foreclosed  by  the  administratrix  of  Jarvis 
Wanser,  Sr.  The  said  Whitmee.  being 
then  the  owner  of  the  premises,  was  made 
a  party  defendant.  The  premises  were 
sold  under  the  foreclosure  proceedings  to 
Jarvis  Wanser,  Jr.  Jarvis  Wanser,  Jr., 
and  wife  conveyed  the  premises,  through 
subsequent  grantees,  to  the  defendauts, 
November  10,  1888,  and  these  defendants 
went  into  vossesslon  under  their  title- 
deeds.  The  possession  of  thettremises  has 
always  been  In  Low  and  Whitmee,  and 
their  several  grantees,  under  whom  de- 
fendants claim  title. 

Allan  H.  Strong,  for  plaintiff  In  error. 
C.  B.  Runyon  and  George  C.  Ludlow,  for 
defendants  in  error. 

Bbablet,  C.  J.,  {after  stating  the  facte.) 
The  primary  legal  question  to  be  decided 
in  this  case  is  whether  a  mortgagee 
can  convey  to  a  Ptranger  the  mortgaged 
premises,  at  the  same  time  retaining 
the  debt  it  was  glveu  to  secure.  In  Jack- 
son V.  Bronson,  19  Johns.  325,  it  was 
declared  that  snch  an  alienation  was  a 
nallity.  and  it  Is  deemed  that  the  doc- 
trine thus  broached  is  the  only  one  that 
win  harmonize  with  the  decioions  of  the 
courts  of  this  state.  We  have  many  ad- 
judications on  this  subject,  and  they 
are  ajl  manifestly  founded  on  the  theory 
that  land  conveyed  hy  way  of  mort- 
gage stands  as  a  mere  security  for  the 
debt,  and  subsists  as  an  estate  only  to 
the  extent  that  it  is  subservient  to  such 
purpose.  This  is  the  fundamental  Idea, 
infusing  all  our  judicial  expressions  upon 
the  subject;  and  all  common-law  Insti- 
tutes relating  to  the  tenure  of  realty,  so 
far  as  they  have  been  thought  inconsist- 
ent with  such  principle,  have  been  consist- 
ently repudiated.  It  Is  the  oft-repeated 
declaration  to  be  found  In  our  Reports 
that  the  mortgagee  Is  possessed  of  no  es- 
tntelnthe  land  except  such  as  is  necessary 
for  the  realization  of  the  debt  due  to  him  ; 
and  this  detioition  obviously  excludes 
most  of  the  rights  and  incidents  ordinari- 
ly belong:ing  to  the  proprietorship  of  the 
realty.  The  Inefflcacles  of  a  title  Inherent, 
in  a  mortgage,  construed  in  the  light  of 
the  doctrine  thus  stated,  are  forcibly  point- 
ed out  by  Mr.  Justice  Southard  in  the 
case  of  Montgomery  v.  Bruere,  4  N.  J. 
Law,  315.  Referring  to  the  construction 
of  these  instruments  in  courts  of  common 
law,  the  opinion  thus  proceeds,  viz. :  "A 
mortgagee  Is  there  considered  as  a  free- 
bolder  for  no  single  purpose  of  office,  of 
benefit,  or  of  burden.    He  can  bold  no 


pabltc  office.  He  can  exercise  no  pabllc 
duty  requiring  an  estate  in  lands.  He 
cannotgain  a  settlement.  His  property  is 
personal  assets  In  settling  his  estate.  If 
he  devises  it,  it  will  not  pass  by  thewords 
land  or  real  estate;  nor  is  it  necessary 
that  his  will  be  executed  with  the  legal 
cequisltes  to  pass  tbem.  It  Is  not  subject 
to  curtesy  or  dower, — the  necessary 
attendants  upon  legal  estates  In  lands. 
Even  a  transfer  of  a  debt,  in  any  way, 
terminates  It.  It  has  not  a  single  charac- 
teristic of  a  legal  estate.  It  is  a  mere  se- 
curity for  the  money, and  a  power  to  gain 
possession  of  the  land  in  order  to  make 
It."  Such  was  the  view  expressed  in  the 
supreme  court,  and  sanctioned  by  the 
court  of  errors.  In  the  year  I8I8,  and 
which  has  since  been  repeatedly  enforced 
in  all  our  courts.  The  prevalence  of  the 
principle  was  signally  exemplified  so  re- 
cently as  the  case  of  Kircner  v.  Schalk,  39 
N.  J.  Law,  336;  It  being  there  declared 
that  a  mortgagee  whose  debt  was  due 
could  not  maintain  replevin  for  a  specific 
chattel  which  the  mortgagor  or  bis  as- 
signs had  severed  from  the  realty.  This 
result  was  an  admitted  modification  of 
the  common-law  doctrine;  and  the  opin- 
ion read  In  the  case,  after  stating  that 
doctrine,  proceeds  to  declare  that  "in  this 
state  a  diflereut  opinion  of  the  legal  sttin 
tua  of  a  mortgagee  is  adopted,  and  one 
more  consonant  with  his  actual  position 
as  fixed  by  the  interference  of  equitable 
tribunals.  The  mortgage  is  regarded,  not 
as  a  common-law  conveyance  on  condi- 
tion, but  as  a  security  for  debt;  the  legal 
estate  being  considered  as  subsisting  only 
for  that  puri)08e. " 

But  it  Is  not  necessary  to  refer  to  the 
cases  In  greater  detail,  for  it  is  deemed 
entirely  indisputable  that,  by  the  system 
thus  built  up  by  a  number  of  adjudica- 
tions in  this  jurisdiction,  it  has  been  con- 
clusively established  that  a  mortgagee  is 
vested  with  no  estate  In  the  land  conveyed 
to  him,  except  such  as  is  reasonably  req- 
uisite 1o  enable  hlra  to  realize  out  of  the 
property,  if  the  necessity  arises,  the  mon- 
eys due  to  him.  Therefore  it  will  be  at 
once  apparent  that,  when  an  Inquiry 
arises  whether  a  given  Incident  belongs 
to  such  an  estate,  we  can  apply  for  assist- 
ance only  in  a  secondary  way  to  the  rules 
of  the  common  law;  for  the  Initial  step  in 
such  an  investigation,  plainly,  must  be  a 
solution  of  the  question  whether  the  inci- 
dent so  claimed  is  one  reasonably  necessa- 
ry to  give  to  the  mortgagee  that  securi- 
ty for  his  money  that  was  intended.  Ap- 
plying this  test  to  the  transaction  In  hand, 
it  seems  demonstrably  certain  that  the 
contention  of  the  plaintiff  In  error  Is  un- 
founded ;  for  why  should  the  mortgag^ee 
be  possessed  of  the  power  to  separate  the 
pledge  from  the  debt?  Assuredly,  such  a 
transfer  of  the  land  thus  divorced  from 
the  debt  has  no  tendency  even  to  aid  him 
in  securing  or  In  collecting  the  moneys 
due  to  him.  Its  entire  effect  would  be  to 
impair  his  iibllitles  in  that  respect.  It 
would  be  applying  the  estate  to  a  pur- 
pose alien  altogether  from  that  which  the 
mortgage  was  intended  to  subserve. 
Kucb  an  alienation,  therefore,  while  nn> 
doubtedly  warranted  by  the  rules  of  tbe 
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common  law,  1b  wbolly  luconaistent  with 
the  system  which,  as  has  been  said,  pre- 
Talla  la  this  state  oh  this  subject.  In  this 
connection,  It  Is  proper  to  remark  that 
the  contention  that  a  mortgagee  can  con- 
"vey  the  property  in  disconnection  with 
the  debt  is,  so  far  as  is  known,  a  novel 
one  in  this  state.  Such  a  doctrine  would 
▼ery  materially  alter  the  ancient  and  pres- 
ent practice  ot  searching  the  public  rec- 
ords with  respect  to  the  title  to  real  es- 
tate. Heretofore  no  person,  in  maklns 
each  an  JnTestigatlon,  has  deemed  It  req- 
nisite  or  advisable  to  look  for  convey- 
ances made  by  mortgagees.  No  clerk  has 
ever  certified  as  to  them.  No  lawyer,  in 
all  probability,  in  the  management  of  a 
foreclosure,  has  ever  thought  of  the  pos- 
sibility ot  the  existence  ot  such  a  convey- 
ance. The  admisslou  uf  such  a  right 
would  plainly  occasion  much  difficulty 
and  confusion  in  this  important  branch 
of  legal  practice.  It  would  clearly  conflict 
with  the  spirit,  if  not  the  letter,  ot  the 
act  regulating  the  recording  of  the  assign-, 
ments  of  mortgages.  Bevision,  p.  708,  § 
S4.  The  effect  of  that  provision  is  to  ena- 
ble mortgagors  to  obtain  a  cancellation 
'  of  their  mortgages,  by  payment  or  re- 
lease, without  danger  so  tar  as  unrecord- 
ed assignments  are  concerned ;  and  for 
that  purpose  it  retiaires  all  assignments  ot 
mortgages  to  be  recorded  In  the  appropri- 
ate book  in  the  public  office.  If  the  de- 
fendant In  error,  therefore,  had  taken  an 
assignment  of  the  bond  and  mortgage  in 
the  present  case.  It  would  have  been  in- 
cumbent on  hlra,  in  order  to  preserve  to 
himself  the  right  so  acquired,  to  record  in 
this  book  the  transaction ;  and  it  woald 
be  quite  repug^nant  to  such  an  obligation 
to  hold  that  in  case  of  his  taking  an  as- 
signment of  the  mortgage  without  the 
bond  no  such  record  is  necessary.  Nor  is 
It  thought  that  the  result  of  this  litigation 
would  be  affected  by  the  concession  that 
the  conveyance  in  question  was  of  perfect 
▼alldity.  Let  it  be  assumed  lor  the  pur- 
pose of  the  argument  that  the  defendant 
In  error  at  this  hour  stands  invested  with 
the  title  which  he  clnims.  What  then 
would  be  the  nature  of  his  estate?  There 
seems  to  be  no  possible  doubt  on  the  sub- 
ject. When  he  acquired  tbetltle,  payment 
of  the  debt  due  by  the  mortgagor  to  the 
mortgagee  would  have  reinvested,  with- 
out a  reconveyance,  the  title  In  the  for- 
mer; the  entire  estate  created  by  the 
mortgage  would  have  been  at  an  end. 
And  a  sale  under  foreclosure  is  equiva- 
lent, so  far  as  Its  etfect  on  the  property  is 
concerned,  to  a  payment.  The  sale.  In 
BQcb  proceeding,  divests  In  Its  entirety  all 
the  beneficial  interest  that  the  mortgagee 
ever  had  in  the  land.  After  such  a  sale, 
the  purchaser,  becoming  possessed  of  the 
rights  of  the  mortgagor  as  owner  and 
the  mortgagee  as  pledgee  of  the  tract, 
woald,  npon  the  plainest  principles  In 
equity,  be  entitled  to  demand  that  the  ab- 
solute estate  in  the  premises  should  be 
sorrendered  to  bim  by  whomsoever  the 
same  might  be  held.  And  therefore,  under 
these  circumstances  now  before  ns,  If  the 
technical  title  should  be  found  to  be  resi- 
dent In  the  defendant  In  error,  by  intend- 
ment of  law  be  could  be  regarded  as  hold-. 


Ing  such  title  in  trust  for  the  person  so 
beneficially  entitled  to  it.  Bding  a  naked 
trust,  it  has  long  ago  been  conclusively 
settled  that  such  legal  title  could  not  be 
set  up,  even  in  a  court  of  law,  against  the 
cestui  que  trust,  the  plaintiff  In  error.  On 
all  sides  the  ease  is  clear  of  doubt.  Let 
the  Judgment  be  affirmed. 

(48  N.  J.  B.  M) 

Bbick  &  Tile 


LOBBILLARP 


v.  Kbyport 
Manuf'o  Co. 


{Court  of  Brrort  and  Appeals  of  New  Jergey. 
May  27, 1891.) 

Appeal  from  court  ot  chancery ;  John  T. 
BiBD,  Vice-Chancellor. 

James  Beany  and  Ollbert  CoIUbh,  lor  ap- 
pellant. Vredeaburgb  &  Parker,  for  re- 
spondent. 

Per  Curiam.  The  court  concurs  in  the 
construction  of  the  testimony  expressed 
by  the  vice-chancellor,  (19  AU.  Rep.  881,) 
and  on  that  ground  affirms  the  decree. 
No  opinion  is  expressed  with  respect  to 
the  force  to  be  given  to  the  language  of 
the  lease. 


(48  N.  J.  B.  2M) 

State  ex  rel.  Board  of  Health  of  Hack- 
ENBACK  V.  Board  of  Freeholders  of 
Beroen  Cou.nty. 

(Court  of  Errors  amd  Appeals  of  New  Jersey. 

May  27, 1891.) 

Appeal  from  court  of  chancery;  Pitney, 
■Vice-Chancellor. 

Mr. Sk1nner,\oT  appellant.  Mr.Gatupbell 
and  Mr.  Duttoa,  for  respondent. 

Per  Curiam.  This  court  agrees  with 
his  honor,  the  vice-chancellor,  (18  Atl.Rep. 
465,)  that  the  complainant  has  failed  toes- 
tabllsh  by  iiis  testimony  the  existence  of  a 
nuisance,  and  the  decree  is  consequently 
affirmed.  The  other  matters  discussed  in 
the  opinion  in  the  court  of  chancery  have 
not  been  considered  by  this  court. 


Waln  v.  Waln, 


(SS  N.  J.  Lu  4») 


(OetMt  of  Errors  and  Appeals  of  Seu)  Jersey. 

May27,ll9lT 
Rklease  -withodt  Seai/ — FORSBBT  or  Sbalkd  Ik- 

STBDMBNT — EvIDEKCB  OT  COIWIDBRATIOK. 

1.  A  release  executed  in  Pennsylvania  with  a 
scroll  in  place  of  a  seal  will  be  regarded  aa  a 
simple  contract  in  tbis  state,  tba  law  of  the 
former  state  not  being  shown. 

3.  When  forgery  or  fraud  In  the  execution  of 
ft  sealed  instrument  is  the  issue,  the  considera- 
tion of  such  instrument  can  be  inqnired  into  in  a 
court  oi  law. 

8.  The  statute  (Revision,  p.  887,  pi.  62)  opening 
to  contest  the  consideration  of  certain  sealed  in- 
struments does  not  apply  to  a  release. 
(SyUabwa  by  the  Cov/rt) 

Error  to  circuit  court,  Camdep  county ; 
Garrison,  Justice. 

Gilbert  &  Atkinson  and  Qeorge  M.  Robe- 
son,  for  plaintiff  in  error.  E.  W.  Artow- 
smitb  and  Frank  P.  McDennott,  for  de- 
fendant in  error. 

Beasley,  C.  J.  This  was  a  suit  on  a 
promissory  note  made  by  the  defendant, 
Geofge  Wain,  payable  to  one  Sarah  W, 
HendrlckBon,  who,  many   years  after  its 
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matorlty,  bad  asBlgned  It  to  tbe  plaintltf. 
The  BoIe  detense  interposed  wtus  that  the 
'payee  of  the  note,  Mrs:  Hendrlckson,  while 
abe  held  It,  had  released  the  debt  by  a 
formal  Instrument  under  her  hand  and 
seal.  The  reply  on  the  side  of  tbe  plaintiff 
to  this  atteoapted  bar  was  that  l^e  su- 
ceded  releaae  was  not  tbe  deed  of  Mrs. 
Hendrlckson;  and  that  lady,  as  a  wit- 
ness, testified  that  the  sl^ature  to  tbe  In- 
strument, as  she  believed,  had  not  been 
made  by  her  or  by  her.  authority,  and 
that  If  it  were  in  her  handwriting  it  had 
been  obtained  from  her  by  some  fraudu- 
lent contrivance.  It  will  be  therefore 
noted  that  the  Issue  was  whether  the 
writing  in  question  was  genuine.  In  sup- 
port of  his  contention,  the  defendant  him- 
self was  a  witness,  and,  having  testified  to 
the  due  execution  of  the  release,  was 
a>)ked  on  croBS-ezamination  whether  he 
had  paid  the  money  which  the  itistru- 
ment  purported  to  have  been  paid.  The 
counsel  -  of  the  defendant  thereupon  ob- 
jected to  the  Inquiry  on.  the  ground  that 
the  consideration  of  tbe  Instrument  could 
not  be  inquired  Into,  and  tbe  Jndicial  reply 
was,  as  stated  on  the  record:  "Tbe  court 
rales  that  the  paper  writing  which  has 
been  proved  by  the  subscribing  witness  is 
a  release  under  seal.  Hence  the  question 
as  to  the  consideration  Is  overruled. "  To 
this  decision  exception  was  taken,  and  its 
eorrectnees  in  point  of  law  Is  to  be  con- 
sidered and  decided  by  this  court. 

We  think  this  ruling  of  the  trial  Judge 
was  erroneous  on  two  grounds.  It  will 
be  observed  that  its  basis  was  that  the 
paper  in  question  was  a  release and«r  seal. 
The  record  states  that  the  "said  instru- 
ment or  release  bad  a  scroll,  and  not  a 
seal  ot  wax  or  wafer. "  Such  an  instrp- 
ment,  ot  course,  was  not  a  sealed  one,  ac- 
cording to  the  principle  of  the  common 
law;  and  it  is  obrioustbat  tbe  conclusion 
of  the  Judge  that  the  release  was  under 
9eal  was  by  reason  of  the  construction 
put  by  him  upon  the  act  entitled  **  An  act 
concerning  sealed  Instrumeutt), "  (Revis- 
ion, p.  387,  pi.  52.)  These  are  the  words  of 
tbe  enactment ;  "That  ifa  every  action  up- 
on a  sealed  instrument,  or  where  a  set-off 
is  founded  upon  a  sealed  instrument,  the 
seal  thereof  shall  be  only  presumptive  evi- 
dence ot  a  sufilclent  conRideratioo,  which 
may  be  refuted  as  if  such  instrument  was 
not  sealed;  and  that  all  Instruments  exe- 
cuted with  a  scroll,  or  otherdevlce  byway 
ot  a  scroll,  shall  be  deemed  a  sealed  Instru- 
ment. "  The  supreme  court  In  Braden  v. 
Ward,  42  N.  J.  Law,  518.  in  construing 
this  statute, concluded  that  its  first  clause 
did  not  embrace  a  release,  so  tbat>8nch  an 
instrument  still  subsists  as  it  did  at  com- 
mon law.  Tbe  provision  is  a  transcript 
of  a  section  In  a  New  York  statute,  and 
tbe  courts  ot  that  state  have  expounded 
it  in  tbe  same  sense.  Nor  do  we  think 
that  the  subject  is  open  to  serious  debate. 
The  statutory  language  Is  perfectly  plain, 
explicit,  and  unambiguous.  It  declares 
with  the  utmost  perspicuity,  in  two  cages 
which  it  specifies,  that  when  the  action  or 
the  set-off  is  founded  on  tbe  sealed  instru- 
ment its  consideration  may  be  rebutted. 
Uow,  then,  is  It  possible  for, a  court  to  ex- 
tend tbe  operation  of  the  act  beyoqd  tbe 


limits  thus  unmistakably  dem^rked.  To 
do  so  Would  not  be  an  act  ot  J i^dlcature, 
but  of  legislation.  In  tbe  brief  of  counsel 
this  construction  of  tfaestatute  in  tbe  case 
Just  cited  is  challenged,  and  it  is  insisted 
that  the  consideration  of  a  release  is  die- 
putable;  the  argument  being,  in  the  lan- 
guage of  counsel,  that  it  (s  quite  anoma- 
lous tor  legislation  "  to  submit  to  inquiry 
the  qonsideration  of  a  sealed  instrument 
on  which  an  action  was  brought,  and  to 
exclude  from  in(]uiry,  under  like  cohdi- 
tibns,  the  consideration  of  the  sealed  in- 
strument which  was  presented  to  extin- 
guish it."  Even  It  it  were  admitted  that 
this  criticism  Is  well  founded,  nevertheless 
It  is  not  perceived  how  it  is  to  avail,  or 
there  is  no  legal  prohibition  against  the 
legislature  creating  such  an  apoipaly,  if  It 
sees  fit  so  to  do,  Uuch  considerations  are 
effectual  only  In  those  cases  in  which  tbe 
legislative  purpose  has  been  obseurely  ex- 
pressed.  If  the  law-makers  hard  ordained 
an  absurdity,  the  Judiciary  has  not  the 
power  to  refuse  to  carry  It  Into  effect.  By 
these  remarks,  however,  It  Is  not  to  be  un- 
derstood that  this  disparagement  of  this 
provision,  read  in  its  literal  sense,  is  con- 
curt^d  in.  In  my  opinion  there  are  rea- 
sons of  considerable  cogency  why  the  cou- 
Bideration  of  specialties  constituting 
causes  ot  action  should  be  open  to  rebut- 
tal, which  do.  not  exist  in  favor  of  a  like 
right  with  respect  to  instruments  to  de- 
bar or  release  tbem.  But  it  would  be  out 
of  place  to  discuss  the  subject,  inasmuch 
&B  the  legislative  purpose  thus  plainly 
manifested  cannot  in  the  least  degtee  be 
affected  by  the  result  ot  such  an  inquiry. 
In  this  particular  tbe  act  in  question  did 
not  affect  the  release  that  was  Introduced 
by  tbe  defendant  In  this  case.  Aaa  simi- 
larly, when  this  section  of  the  act,  in  its 
latter  clause,  declares  "that  all  instru- 
ments executed  with  a  scroll,  or  other  de- 
vice by  way  of  a  scroll,  shall  be  deemed  a 
sealed  instrument,  "we  are  of  opinion  that 
its  operation  Is  universal.and  that  neither 
the  context  of  the  act,  nor  any  reason  In- 
herent in  the  object  of  the  legislation,  sub- 
jects It  to  any  limitation  whatever;  and 
that  therefore  a  release  executed  with  a 
scroll,  when  operated  on  by  thl^  proposi- 
tion, would  be  a  specialty,  and,  of  neces- 
sity, would  have  to  be  dealt  with  in  all  re- 
spects as  such.  Nevertheless,  in  our  opin- 
ion the  release  which  Is  in  instance  before 
us  was  a  mere  simple  contract,  and  was 
not  a  deed.  The  instrument  was  executed 
with  a  scroll,  in  lieu  of  a  technical  seal ; 
and  such  a  formality  would,  have  consti- 
tuted It  a  specialty  It  the  transaction  had 
taken  place  within  this  state.  But  In 
point  ot  tact  this  instrument  had  its  or- 
igin, not  here  at  home,  but  in  tbe  com- 
monwealth qt  Pennsylvania.— a  circum- 
stance that  appeprs  to  have  escaped  ob- 
servation. There  Is  no  dispute  upon  the 
subject.  Both  the  defendant  himself  and 
bis  Bul>scrlbing  witness  testify  to  the  exe- 
cution of  the  release  In  the  city  of  .Phila- 
delphia. 

The  result  of  this  situation  is  plainly 
that  at  the  place  ot  its  creation  this  lu- 
Btrument,  tested  l>y.  the  evidence  in  the 
case,  was  not  ia  specialty,  but  Vvas  merely 
a  simple  contract)    There  wasi  Ho  offer 
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made  at  the  trial  to.  ahow  what  tbe  law 
of  Pennsylvania  vras;  and  consequently, 
according  to  the  general  rule  oflaw,  and 
which  rule  has  been  repeatedly  recognised 
and  applied  by  our  own  courts,  tbe  infer- 
ence, Jii/:/s  et  de  Jure,  l9  that  the  system 
there  prevalent  was  that  of  tbe  common 
law.  Undeniably,  therefore,  when  It  ap- 
peared that  the  release  In  question  had 
affixed  to  It  a  scroll  In  place  of  a  seal,  and 
had  been  executed  in  the  city  lust  men- 
tioned, such  an  Instrnment,  not  being  a 
specialty,  was  void  it  it  was  destitute  of  a 
legal  consideration.  And  that  was  what 
the  plain tiir  in  this  case  sought  to  prove, 
—that  the  Instrument  at  the  time  of  Its 
creation  was  wlthont  legal  vitality.  And 
It  seems  to  thlsconrtthat  hehad  the  right 
to  do  this;  for  it  is  not  supposed  that  any 
person  will  contend  that  the  statute  of 
this  state,  establishing  scrolls  as  equiva- 
lent with  seals,  ot  any  exterritorial  force, 
or  that  It  has  the  offlcacy  of  converting  an 
Instrnment  nugatory  at  the  place  of  its 
origin  Into  one  of  a  binding  obligation 
when  brought  (or  the  uses  of  a  trial  with- 
in the  territory  of  this  state.  It  is  not 
perceived  that  there  is  any  ground  for 
maintaining  that  any  contract,  void  or 
voidable,  according  to  the  /ex  loct  con- 
tmetns,  becomes  valid  and  Incontestable 
by  its  importation  into  another  Jurisdic- 
tion. We  thtnic,  therefore,  that  the  defense 
in  this  case  had  the  right  to  investigate 
the  truth  ot  the  statement  ot  this  release 
with  respect  to  Its  consideration.  But  ft 
Is  proper,  and  it  may  be  important,  as  the 
ease  la  to  be  tried  again,  to  say  that  even 
on  tbe  assumption  that  the  instrument  in 
qneatlon  was,  in  point  of  law,  a  specialty, 
the  testimony  offered  touching  its  consid- 
eration should  not  have  been  rejected.  It 
is  certainly  true  that  in  a  court  of  law, 
when  unassisted  by  a  statute,  neither  the 
existence  nor  the  bo-aa,  'tides  of  the  consid- 
eration ot  a  specialty  can  be  drawn  In 
qneatlon  for  the  purpose  of  defeating  tb$ 
instrument  on  that  ground ;  but  we  also 
think'  that  when  the  Issue  Is  as  to  the  fact 
of  tbe  execntlon  ot  th^  Instrument,  as  tor 
example,  whether  the  name  ot  the  alleged 
maker  of  It  Is  forged, or  that  It  was  frand- 
nlently  obtained  by  a  rabstltntlon  of  pa- 
per or  otherwise,  In  such  an  Inquiry  the 
atwence  or  the  character  of  the  asserted 
consideration  may  be  shown  as  an  Im- 
portant part  of  the  Inquiry.  The  rule  Is 
that  tbe  want  of  consideration  cannot  be 
shown  for  the  purpose  of  destroying  the 
legal  effect  ot  the  specialty,  but  that  It  can 
be  shown  to  prove  that  It  has  no  legal  ex- 
istence. In  such  inqnirtes  tbe  non-exist- 
ence ot  a  consideration  haa  always,  in 
every  trial  of  the  subject,  been  considered 
as  a  factor  of  prime  Importance.  In  tbe 
ease  of  Den  v.  Shotwell,  28  N.  J.  Law,  471, 
Chief  JosticeGRfeEN. after  stating  the  prin- 
eiple  that  evidence  is  not  admissible  to 
abow  the  consideration  so  essentially  dif- 
ferent from  that  recited  In  the  deed.  In  or^ 
der  to  defeat  the  effect  and  operation  of 
the  conveyance  itself,  says :  "  But  this  rule 
baa  never  been  extended  to  prevent  a 
party  from  showing  that  tbe  deed  Is  void 
for  trand  or  lllegallty. "  See,  also,  Den  v. 
CTaderwood,  4  Wash.  C.  C.  129;  Den  v.  Og- 
Aen,  Id.  IW;  Oairetsoa  v.  Kane,  27  N.  J. 


Law,  209.  It  Is  not  necessarv  to  diacnas 
the  other  exceptions.  It  would  seem  that 
most.  It  not  all,  the  other  testimony  that 
was  rejected  should  have  been  admitted. 
Let  Judgment  be  Reversed,  and  a  veutre  de 
noYQ  issue. 

>  (7*  Md.  464) 

HtrrFBB  r  Millks. 
(Court  qf  AweaU  of  MarylanCL.    June  IT,  1891.) 

FLBAOINe. 

L  In  an  action  for  slan^M',  a  complaint  aUe^ 
ing  the  defamatory  words  to  be  that  plaintflt 
"swore  to  dam  lies  before  Justice  Bitneb,  and 
that  was  the  reason  he  fplalntilf]  was  aoquitted, " 
is  sufficient  on  demurrer. 

S.  In  an  aotlon  for  slander,  it  is  proper  to 
ezolnde  evidenoe  of  statements  made  by  pUda- 
tUf  which  would  tend  to  mitigation  ot  the  dam- 
ages, when  It  does  not  appear  that  defendant 
was  Informed  of  suob  statements  before  speaking 
the  defamatory  words,  and  believed  them  to  be 
tme. 

8.  A  Jadpnent  rendered  'upon  a  declaration 
containing  several  oonnte  will  not  be  reversed 
wbenoneoeuntlssuffloieDt  in  substanoe,  althongh 
other  oonnts  are  insoffloient,  nnder  Code  ltd. 
1878,  art  04,  1 70. 

Appeal  from  eirenlt  eonrt,  Washington 
county. 

Argned  before  Miu.br,  Robinson,  Bry- 
an, Irving,  McShbrby,  and  Briscoe,  JJ. 

Alex.  Anastrong  and  Edward  Stake,  for 
appellant.  A.  Ji.  Hagaer  and  fl.  Kidd 
Douf^ajt,  for  appellee. 

Bruook,  J.  This  Is  an  action  of  slander 
brought  by  the  appellee  against  tbe  ap- 
pellant In  the  eircnit  eonrt  for  Washing- 
ton county.  The  case  was  tried  on  the 
plea  ot  noD  cvl.  The  declaration  contained 
three  counts.  The  first  and  second  were 
demurred  to,  and  the  demurrer  was  over- 
ruled. The  third  count  was  admitted  to 
be  sufficient.  The  defamatory  words  al- 
leged in  thehrstcountto  bare  been  spoken 
were  these:  "He  [the  plaintiff]  swore  to 
dam  lies  before'  Justice  Bitnbr,  and  that 
was  the  reason  be  [the  plaintiff]  was  ac- 

Snltted, "  meaning  thereby  that  the  plain- 
ft  had  committed  perjury  as  a  witness  be- 
fore Justice  J.  Irvin  Bitnbr,  a  Justice  of 
the  peace  of  the  state  of  Maryland  in  and 
for  Washington  county,  when  examined 
before  the  said  Justice  as  a  witness.  The 
second  count  la  substantially  in  tbe  same 
words,  and  what  is  said  ot  the  first  will 
equally  apply  to  the  second.  The  objec- 
tion to  the  sufficiency  ot  these  counts  is 
based  upon  the  statement  that  the  decla- 
ration does  not  set  forth  in  the  colloqatuta 
that  the  words  were  spoken  of  the  plain- 
tiff in  connection  with  his  testimony  at 
the  trial  before  the  Justice,  and  that  tbe 
words  are  not  actionable  perse.  We  do 
not  deem  it  necessary  to  discuss  the  ques- 
tion of  the  sufficiency  ot  these  counts,  be- 
cause the  Judgment  below  would  not  be 
reversed,  even  if  they  were  defective.  Tbe 
third  count  In  the  declaration  la  admitted 
to  be  good,  and  a  Judgment  will  not  be  re- 
versed for  any  defect  in  form  or  substance 
In  any  count  in  tbe  declaration,  it  there  be 
one  good  count.  Code  Pub.  Oen.  Laws, 
art.  6,  f  16.  Terry  v.  Bright,  4  Md.  4S0. 
We  a  re,  however,  dea  riy  of  the  opinion  that 
the  court  was  light  In  overruling  the  de- 
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mnrrer.becatiBe  the  counts  are  Bufflclentin 
form.  At  the  trial  the  defendant  reserved 
four  exceptions  to  questions  of  evidence. 
The  first,  second,  and  third  [the  fourth  Is 
abandoned]  present  subs tantlallythesanie 
question.  The  defendant  proposed  to  Hsk 
the  plaintiff,  on  cross-examination,  this 
question,  whJeb  was  refused  by  the  court: 
"Did  you  not,  before  the  trial  was  had  be- 
fore Justice  BiTNEH,  at  your  stable,  in  the 
early  part  of  December,  1889,  tell  Marine 
Lamar  that  you  Intended  to  give  Hutfer 
a  clubblnK?"  We  cannot  perceive  -what 
relevancy  this  evidence  could  have  to  the 
trial  of  this  case.  There  is  no  evidence  in 
the  record  to  show  that  the  defendant 
had  been  informed,  either  before  or  at  the 
time  the  defamatory  words  were  spoken, 
of  the  converHatlon  had  between  the  wit- 
ness and  the  plaintiff;  and  it  is  a  well- 
settled  rule  governing  such  cases,  founded 
In  reason  and  upon  many  adjudicated 
cases,  "that  facts  proved  In  an  action  of 
slander  In  mitigation  of  damages  must,  to 
have  that  effect,  have  been  Icnown  and 
believed  by  the  defendant  at  the  time  he 
uttered  the  slanderous  w  ords. "  Thlu  evi- 
dence was  clearly  inadmisBlble,  vnd  was 
properly  rejected  by  the  court.  We  shall 
therefore  affirm  the  Judgment. 


at  Hd.  4M) 


Price  v.  Lawson. 


(Court  of  Appeals  of  Maryland.   June  17, 1891. ) 

Watbr-Riohts — Gbant — Consthdotion — Evi- 
dence— Phesobiftion. 

1.  A  complalntwhicli  alleges  "that  the  plain- 
tiil  Is  possessed  of  a  dlstiUery,  and  by  reason 
thereof  is  entitlwltothe  flow  of  a  stream  of  water 
for  the  working  of  the  same,  and  the  defendant 
befouled  said  stream  of  water,  which  rendered 
the  same  unfit  for  plaintiff's  use,  to  the  great  in- 
jury and  -  damage  of  plaintiff, "  Is  sufBclent  on 
demurrer,  under  Rev.  Code  Md.  art  64,  {  64, 
which  provides  that  "any  declaration  which  con- 
tains a  plain  statement  of  the  facts  necessary  to 
constitute  a  ground  of  action  shall  l>e  sufficient, " 
although  it  does  not  expressly  state  that  plalntill 
Is  entitled  to  have  the  use  of  the  water  in  an  on- 
polluted  state. 

8.  Where  a  deed  to  plaintiff's  grantors  con- 
veying "a  mill  and  aistlllery,  and  all  necessary 
and  useful  water  privileges,  for  the  benefit  of 
the  distillery, "  as  well  as  the  race  leading  to  the 
same,  reserving  the  right  to  defendant's  grantor 
"to  use  the  water  in  the  race  for  his  stock,  as 
heretofore,  "  has  been  recognized  for  40  years  as 
giving  the  right  to  use  the  water  in  the  race  un- 
polluted for  distilling  whisky,— the  fact  that  de- 
fendant built  a  large  pen  inclosing  a  part  of  the 
race,  thus  inviting  stock  to  herd  in  the  water, 
and  thereby  befouling  it,  is  sufficient  to  raise  a 
question  Tor  the  Jury  as  to  whether  he  is  using 
the  water  in  accordance  with  the  reservation, 
and  inj  uriously  to  plaintiff. 

3.  It  was  error  to  exclude  evidence  that,  as 
far  back  as  witnesses  could  remember,  plaintiS 
had  used  the  water  for  distilling  whisky,  and 
that  defendant's  grantors  had  recognized  his 
right  to  have  it  unpolluted,  or   thts  showed  how 

Slalntiff's  rights  under  the  deed  had  been  nn- 
erstood,  and  also  tended  to  establish  a  pre- 
scriptive right  to  the  use  of  pure  water  in  the 
race  for  distilling  purposes. 

4.  W^here  a  witness  had  died  since  a  former 
trial,  in  which  plaintiff  had  recovered  damages 
lor  obstructing  and  diverting  the  water  in  the 
race,  and  at  such  trial  testified  as  to  the  right  to 
the  use  of  the  water,  it  was  error  to  exclude 
proof  of  such  testimony. 

5.  It  was  proper  to  admit  the  record  of  a  for- 
mer salt  between  the  parties,  in  which  plaintiff 


had  recovered  damages  for  obstructing  and  di- 
verting the  water  from  the  race,  as  it  tended  to 
show  a  wanton  and  malicious  interference,  and 
in  which  case  plaintiff  might  recover  exemplary 
damages. 

Appeal  from  clrcalt  court,  Frederick 
county. 

Argued  before  Mu^lbr,  Irvinq,  Brtan, 
Briscoe,  and  Robikson,  JJ. 

MlltOD  a.  Urner,  C.  O.  Keedy,  John  C. 
Matter,  and  J.  E.  R.  Wood,  for  appellant. 
C.  V.  S.  Levy,  W.  P.  Manlsby,  Jr.,  Carltou 
Shafe'r,  and  J.  Roger  MeHherry,  for  appel- 
lee. 

Robinson,  J.  The  plaintiff  Is  the  owner 
of  a  dlstllleryfor  the  manufacture  of  whis- 
ky, and  the  water  necessary  for  its  use  Is 
supplied  by  a  race,  and  the  race  is  supplied 
with  water  from  a  natural  stream,  called 
the  "Front  Branch."  The  race  wasduj 
along  a  bill-side,  the  east  bank  of  which 
Is  the  solid  ground  of  the  bill-side.  The 
west  bank  was  made  with  dirt  thrown 
from  the  trough  In  making  the  race,  and 
in  consequence  of  which  it  is  much  higher 
than  the  eastern  bank.  The  defendant  la 
the  owner  of  the  land  on  both  sides  of  the 
race.  Prior  to  1813  the  distillery,  the 
race,  and  the  lands  on  botli  sides  of  the 
race  all  belonged  to  George  Cook.  In 
that  year  his  heirs  at  law,  by  deed  of  par- 
tition, divided  among  themselves  what 
before  had  been  a  common  property.  To 
.Tobn  Cook,  nnder  whom  the  plaintiff 
claims,  was  assigned  the  distillery  and 
water-rights  and  56  acres  of  land  adjoin- 
ing, the  terms  of  the  deed  of  partition  be- 
ing as  follows:  "The  said  John  Cook  is  to 
have  and  enjoy  all  the  necessary  and  use- 
ful water  privileges  for  the  benefit  of  his 
said  mill  or  mills;  that  is  to  say,  all  the 
laud  cohered  with  water  at  this  time  by 
the  mill-dam,  as  well  as  the  race  leading 
from  the  dam  to  tbe  mill ;  also  the  land 
covered  with  water  In  what  Is  called  the 
'Little  Race,'  with  the  liberty  of  repairing 
or  Improving  said  mill-dam,  or  either  of 
the  races,  to  suit  bis  convenience.  Tbe 
right  of  using  the  water  In  said  races  fur 
the  use  of  stock,  as  heretofore,  is  reserved 
to  the  said  Thomas  Cook,  but  no  other 
use  is  to  be  made  of  the  water  to  the  In- 
Jury  of  tbe  said  John  Cook,  bis  heirs  and 
assigns."  The  "Little  Race"  mentioned 
in  the  deed  Is  tbe  race  that  supplies  tbe 
distillery  with  water.  Beside  the  distill- 
ery, there  was  also  a  flour-mill  on  the 
land  assigned  to  John  Cook,  and  this 
mill  was  supplied  with  water  from  a  dam 
by  means  of  another  race,  and  this  is  the 
dam  i-cferred  to  In  the  deed.  To  Thomas 
Cook,  under  whom  the  defendant  claims, 
was  assigned  tbe  lands  on  both  sides  of 
the  distillery  race,  with  the  reservation 
to  use  tbe  water  of  tbe  race  for  bis  stock, 
as  heretofore  used. 

This  is  a  suit  liy  the  plaintiff  to  recover 
damages  of  the  defendant  for  the  befoul- 
ing, diversion,  and  diminishing  of  tbe 
water  in  the  race  leading  to  the  distillery. 
At  the  trial  below,  the  plaintiff  proved,  by 
persons  who  had  known  the  property  tor 
more  than  40  years,  that,  prior  to  1870,  a 
worm  fence  ran  along  the  east  bankot  ttaft 
distillery  race ;  l;hat  this  fence  was  taken 
away  and  replaced  by  a  post  and  rail 
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fence,  aboat  tbree  feet  from  the  race.  To 
enable  the  stock  pasturing  In  the  fields  on 
the  east  side  ot  the  race  to  get  water,  the 
fence,  at  two  points  along  the  race,  di- 
verged from  a  straight  line,  and  dipped 
down  to  the  race.  Thera  is  some  differ- 
ence of  recollection  among  the  witnesses 
whether  the  fence  at  these  two  watering 
places  extended  nil  the  way  across  the 
racei  but  they  all  agree  that  it  did  not  ex- 
tend over  and  inclnda  the  west  bank;  and, 
further,  that  stuck  in  the  east  fields  could 
not  get  on  or  over  the  west  bunk  of  the 
race.  So  these  two  watering  places,  each 
about  one  panel  ot  fence  in  length,  while 
they  afforded  every  opportunity  for  stock 
to  drink,  were  not  larite  enough  and  did 
not  invite  tbem  to  herd  in  the  race  and 
pollute  the  water.  Some  time,  however, 
in  1880,  the  defendant  built  a  pen  triangu- 
lar in  shape,  running  up  the  race  about  7.5 
feet,  tbeuce  across  it  9.5  feet,  to  the  fence 
dividing  the  fields  uu  the  west  side,  and 
thence  45  feet,  to  the  east  bank.  In  this 
pen  the  defendant's  cattle  herded  during 
the  summer  months,  and,  standing  in  the 
water  of  the  race  the  greater  part  of  the 
day,  they  so  polluted  it  as  to  render  it  un- 
fit to  be  used  by  the  plain  tiff  for  his  dis- 
tillery. In  addition  to  this,  the  west 
bank  was  so  tramped  down  by  defendant's 
stock,  and  rooted  away  by  his  bogs,  as 
to  divert  the  natural  flow  of  water  to  the 
race,  thereby  unnecessarily  diminishing 
the  quantity  of  water  to  which  the  plain- 
tiff was  entitled.  Before  this  pen  was 
built  the  plaintiff  further  proved  that  the 
water  had  always  been  pure,  and  as  such 
suitable  to  be  used  in  the  manufacture  of 
whisky;  but  that  since  it  was  built  the 
water  was  not  only  thick  and  muddy,  but 
so  polluted  by  the  filth  or  droppings  ot 
the  cattle  as  to  makeittinflt  to  be  used 
for  distillery  purposes.  Upon  this  proof, 
the  plaintiff  offered  no  less  than  26  Instruc- 
tions, ull  of  which  the  court  refused  to 
grant ;  and,  at  the  instance  ot  the  defend- 
ant, instructed  the  jury  that  there  was 
"no  evidence  legally  sufilcient  to  show  any 
user  by  the  defendant  of  the  water  in  the 
race  In  question,  over  and  above  the  user 
which  was  given  him  under  the  deed  ot 
partition  offered  in  evidence,"  and  their 
verdict  must  be  for  the  defendant.  This 
instruction  is,  in  the  view  we  take  of  this 
case,  clearly  erroneous.  By  the  deed  of 
partition,  John  Cook,  under  whom  the 
plaintiff  claims,  was  entitled,  in  the  lan- 
guage of  the  deed,  "to  have  and  enjoy  all 
the  necessary  and  useful  water  privileges 
for  the  benefit  of  his  said  mill  or  mills;" 
and  not  only  the  water-rights,  but  "all 
the  land  covered  with  water"  In  the 
race;  the  reservation  to  Thomas  Cook, 
one  ot  the  grantors,  being  "to  use  the 
water  In  the  race  for  his  stock  as  hereto- 
fore, "  but  no  other  use  of  the  water,  says 
the  deed,  shall  be  made  "to  the  injury  of 
John  Cook,  hin  heirs  and  assigns." 

Now,  the  race  in  question  was  dug  by 
the  common  owner  ot  the  land  on  both 
sides  of  the  race,  for  the  sole  purpose  ot 
'sapplying  the  distillery  with  water;  and 
when  the  common  owner  died,  and  his 
heirs,  by  their  deed  of  partition .  divided 
the  property  between  themselves,  they 
granted  to  John  Cook  the  distillery  prop- 


erty, and,  leaving  nothing  to  Implication, 
the  deed  says,  together  "  with  all  the  nec- 
essary and  useful  water  privileges  for  the 
benefit  of  the  distillery. "  No  onecan  ques- 
tion the  ri^ht  of  John  Cook,  and  tbuse 
claiming  under  him,  to  the  necessary  and 
reasonable  use  of  the  water  in  the  race  for 
the  purposes  of  his  distillery.  Now,  the 
reservation  in  the  deed  to  Thomas  Cook  is 
the  right  to  use  the  water  tor  his  stock, 
as  heretofore.  It  can  hardly  be  necessary 
to  say  that  the  grant  of  water-rights  and 
privileges  carries  with  it  everything  nec- 
essary for  the  ivasonable  and  beneficial 
enjoyment  of  such  rights  and  privileges; 
and,  further,  that  a  grant  and  reserva- 
tion will  be  construed  most  strongly 
against  the  grantor,  and  most  beneficial- 
ly for  the  grantee. 

Here  the  reservation  to  the  grantor  is 
the  use  ot  the  water  in  the  race  for  his 
stock,  and  by  no  sound  rule  of  construc- 
tion can  the  incidental  use  thus  reserved 
be  coustrued  to  defeat  or  interfere  with 
the  dominant  right  ot  the  grantee  to  the 
beneficial  use  of  the  water  for  his  distillery. 
It  was  to  be  used  by  the  grantor,  it  is 
true,  in  the  mannerit  had  been  used  "  here- 
tofore;" but  this  reservation  is  coupled 
with  an  express  grant  that"  the  said  John 
Cook  is  to  have  and  enjoy  all  the  necessary 
and  useful  water  privileges  for  the  benefit 
of  bis  said  mill  or  mills."  These  water 
rights  and  privileges  the  grantee,  it  is 
clear,  could  not  enjoy,  If  the  defendant  Is 
to  be  permitted  to  pollute  the  water  so  as 
to  make  it  unfit  to  be  used  tor  the  pur- 
poses ot  the  distillery;  and  the  proof 
shows  that  tor  more  than  40  years  the  suc- 
cessive owners  of  the  land  on  both  sides 
of  the  race  had  so  used  the  water  as  not 
to  pollute  it  or  divert  it  from  its  natural 
flow;  and  it  was  not  until  the  triangular 
pen  was  built  by  the  defendant,  in  which 
bis  cattle  herded  and  stood  during  the 
summer  months,  that  the  plaintiff  was 
deprived  ot  the  necessary  and  benetlclal 
use  of  the  water  tor  his  distillery.  Such 
was  the  plaintiff's  proof,  and  whether  the 
water  was  thus  pollut«id  or  diverted  by 
the  defendant  was  a  question  which  ought 
to  have  been  submitted  to  the  finding  of 
the  jury.  The  principles  ot  law  control- 
ling and  governing  the  case  are  substan- 
tially and  correctly  stated  In  the  several 
instructions  offered  by  the  plaintiff.  At 
the  same  time,  we  cannot  commend  the 
practice  ot  offering  so  many  instructions, 
which,  if  granted,  would,  it  seems  to  us, 
tend  to  confuse  and  mislead  the  jury.  Here 
are  no  less  than  2G  instructions  offered  by 
the  plaintiff,  when  the  whole  law  of  the 
case  might  have  been  embodied  in  4  or  S 
prayers. 

The  court  erred,  aioo,  we  think,  in  sns- 
tnining  the  demurrer  to  the  first  and  sec- 
ond counts  in  the  plaintiff's  declaration. 
The  flrat  count  alleges  "that  the  plaintiff 
was  possessed  of  a  distillery  known  and 
called  'Price's  Distillery,'  in  Frederick 
county,  Md.,  and  by  reason  thereof  was 
entitled  to  the  flow  of  a  stream  of  water 
tor  working  the  same;  and  tlie  defendant 
befouled  said  stream  of  water,  which  ren- 
dered the  same  unfit  for  plaintiff's  use,  to 
the  great  injury  and  damage  of  plaintiff." 
Mow,  this  count  is,  it  is  said,  defective. 
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because  it  does  not  In  bo  matiy  words 
allege  that  the  plaintlS  was  entitled  to 
the  iise  ol  tbe  water  In  the  race  without 
having  It  polluted.  We  shall  not  stop  to 
inquire  what  force  there  might  be  in  this 
contention,  if  the  question  was  one  to 
be  decided  by  the  technical  rules  of  plead- 
Inc  at  common  law.  fie  that  as  It  may, 
our  Code  provides  "that  any  declaration 
which  contains  a  plain  statement  of  tlie 
facts  necessary  to  constitute  a  good  cause 
of  action  shall  besufflclent."  Here  thedec- 
laration  alleges  that  the  plaintiff  was 
possessed  of  a  distillery,  and, as  theowner 
thereof,  was  entitled  to  tiie  flow  of  a 
stream  of  water  for  working  the  same, 
and  that  the  defendant  befouled  said 
stream  of  water,  and  thereby  rendered  It 
unfit  for  plaintiff's  use;  and  this  seems  to 
us  substantially  an  allegation  that  the 
plaintiff  was  entitled  to  the  flow  of  a 
stream  of  water  suitable  in  quality  for 
working  his  distillery,  and  that  the  de- 
fendant befouled  it,  and  thereby  rendered 
it  unfit  for  plaintiff's  use.  "Ail  the  facts 
necessary  to  constitute  a  good  cause  of 
action  "—and  such  is  the  language  of  the 
Code— are  thus  plainly  stated,  and,  this  be- 
ing so,  the  demurrer  ought  to  have  been 
overruled. 

Passing,  then,  from  these  rulings,  we 
come  to  the  several  exceptions  in  regard 
to  the  eTidence.  In  the  first  exception,  the 
plaintiff  himself,  being  a  witness,  testified 
that  be  got  the  distillery  from  his  father 
in  1887,  and  was  then  asked  by  his  counsel 
to  state,  "For  what  purposes  did  your 
father  ose  the  water  of  the  race  in  contro- 
versy?" the  counsel  stating  that  they 
proposed  to  prove  by  witness  that  his 
father  used  the  water  in  question  for  the 
purpose  of  distilling  whi.^ky,  to  he  fol- 
lowed by  other  testimony  that  it  had  been 
so  used  as  far  back  as  the  memory  of  liv- 
ing witnesses  could  remember,  and  that  it 
was  pure  water  always,  and  that  the 
owners  of  the  defendant's  land  always  rec- 
ognized that  right,  for  the  purpose  of 
proving  a  prescriptive  right  to  so  use  it, 
and  to  have  pure  water  for  that  purpose. 
The  plaintiff  had  oHered  in  evidence,  it  Is 
true,  the  deed  of  partition,  by  which  the 
use  of  the  water  for  the  distillery  was 
granted  to  John  Cook,  under  whom  the 
plaintiff  claimed;  but  it  was  competent 
for  him  to  prove  also  a  prescriptive  right 
to  the  use  of  pure  water  in  the  race  for  his 
distillery.  And  besides,  it  was  compe- 
tent evidence  to  show  how  the  race  had 
been  used  by  the  former  owners,  and  how 
the  plaintiH's  rights  under  the  deed  had 
been  understood  and  j-ecognized.  "  When 
a  grant  of  remote  antiquity  contains  gen- 
eral words,  the  best  exposition  of  such 
grant  is  long  usage  under  It."  Chad  v 
Tllsed.  6  E.  C.  L.  203.  For  the  same  rea- 
sons the  testimony  offered  in  the  second 
and  third  exceptions  ought  to  have  been 
admitted. 

In  the  fourth  exception  the  witness  tes- 
tified that  be  was  plaintiff  in  a  former  suit 
against  the  defendant.  Involving  the  right 
to  the  use  of  the  water  In  the  race  now  in 
controversy ;  that  S.  G.  Cockey  was  a  wit- 
ness In  that  case,  and  that  be  heard 
Cockey '8  testimony ;  that  Cockey  bad  since 
died.    The  plaintiff's  counsel  then  asked 


witness  to  state  wbat  Cockey  testified  to 
in  said  case,  with  reference  to  the  use 
made  of  said  race  by  Norris,  a  former 
owner  of  the  land  on  both  sides  of  the 
race,  and  how  Cockey's  father  recognized 
that  use.  The  witness  Cockey  being  dead, 
it  was  clearly  competent  for  the  plain  till 
to  prove  what  he  testified  to  In  a  former 
suit  between  the  plaintiff  and  defendant, 
in  regard  to  the  use  of  the  water  of  the 
race  now  In  controversy;  and  the  record, 
too,  in  that  suit  was  also  admissible.  In 
that  action  the  plaintiff  bad  sued  and  re- 
covered damages  against  the  defendant 
for  obscmctiDg  and  diverting  the  water 
of  the  distillery  race,  and  the  record  in 
that  case  was  admissible  as  regards  the 
question  of  damages.  If  the  defendant 
wantonly  and  willfully  polluted  or  diverted 
the  water,  the  plaintiff  was  entitled  to  re- 
cover exemplary  damages,  and,  upon  the 
question  whether  the  Interference  of  the  de- 
fendant with  the  rights  of  the  plaintiff  to 
the  use  of  the  water  for  his  distillery  was 
a  wanton  or  malicious  interference,  tlie 
record  showing  a  fonner  suit  between  the 
parties  in  regard  to  the  same  matter  was 
admissible  in  evidence.  We  see  no  objec- 
tion to  the  evidence  offered  by  the  defend- 
ant In  the  sixth  exception.  For  the  rea- 
sons we  have  stated  the  judgment  must 
be  reversed,  and  new  trial  awarded. 

■~~~~"  045  P».  St  ffl) 

LiTiTZ  Nat.  Bank  v.  Siplb. 
(Suprenne  Court  of  PennsyVuania.   June  5, 1891.) 

NCOOTIABLB  InSTBUMBNTS  —  NOTIOB  OV  NON-FAT- 
MBNT— WAIVBB. 

The  agteeisent  of  the  payee  and  indorser 
of  a  negotiable  note  to  accept  the  mailer's  draft 
for  the  amount  due  theieon  does  not  operatu  as  a 
waiver  of  notice  of  non-payment,  where  the  draft 
was  drawn  for  a  materially  larger  amount,  which 
was  known  to  the  bank  that  disoounced  the  note, 
and  the  payee  refused  to  pay  saota  Inoreased 
amount. 

Appeal  from  .  coart  of  common  pleas, 
Dauphin  county. 

The  following  Is  the  opinion  of  the  court 
below,  (McPhebson,  J.:) 

"This  case  was  tried  without  a  Jury, 
under  the  act  of  1874.  We  find  the  facts  to 
be  as  follows:  (1)  In  and  before  the  year 
188S  the  defendant  was  a  lumber  merchant 
in  Huramelstown,  and  Jacob  A.  Buch  & 
Brother  were  lumber  merchants  in  Lltitis, 
Pa.  On  August  20,  18S8,  the  latter  were 
indebted  to  the  former  in  the  sum  of 
$805.25,  and  thereupon  made  and  deliv- 
ered to  W.  H.  Siple,  attorney  in  fact  for 
defendant,  a  promissory  note,  of  which 
the  following  is  a  copy :  •  ?805.25.  Lititz. 
Pa..  Aug.  20,  1888.  Three  months  after 
date  we  promise  to  pay  to  the  order  of 
W.  H.  Siple,  Atty.,  eight  hundred  and  five 
25-100  dollars  at  the  Lititz  Nat'l  Bunk  of 
Lititz,  Pa.,  without  defalcation,  for  value 
received.  Jacob  A.  Buch  &  Bro.'  (2J 
This  note  was  Indorsed  by  W.  H.  Siple, 
attorney,  was  discounted  for  his  benefit 
by  the  Lititz  National  Bank,  the  plaintiff 
in  this  suit,  and  was  held  by  it  on  Novem- . 
ber  28d.  In  the  morning  of  that  day,  up- 
on which  the  note  became  due,  the  plain- 
tiff's cashier  had  an  Interview  with  Ja- 
cob A.  Buch  in  reference  to  Its  payment. 
Mr.  Buch  said  that  be  had  telegraphed, 
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or  would  telegraph,  to  Mr.  Slple  for  per- 
misalon  to  draw  on  him  to  meet  It:  bnt 
the  cashier  did  not  see,  or  ask  to  see,  the 
telegram  which  was  actaally  sent.  The 
message  was  in  th(^e  words :  *  Lltitz,  Pa., 
Nov.  23,  1H«8.  W.  H.  Slple:  Can  I  draw 
lor  note  due  to-day?  Will  mall  check. 
Cannot  get  disconnt  before  Monday.  An- 
swer quick.  Jacob  A.  Bcch.'  To  this 
Mr.  Siple  answered  as  follows:  'Hum- 
melstown,  11,  28, 1888.  J.  A.  Buch  &  Bro., 
liltlts:  Yes.  W.  H.  Siple.'  (3)  Mr.  Buch 
left  liltita  on  business  before  Mr.  Siple's 
answer  was  received,  bnt  prepared  and 
save  to  his  sun  a  draft,  of  which  the  fol- 
lowing is  a  copy :  '$840.  Lltitz,Pa.,  Nov. 
23d,  1888.  At  sight,  pay  to  the  order  of 
Jacob  A.  Bnch  eight  hundred  and  forty 
dollars,  value  received,  and  charge  the 
same  to  account  of  Jacob  A.  Buch.  To 
W.  H.  Slple,  Attorney,  Hummelstown,  P9. 
[Indorsed]  Jacob  A.  Buch,'— and  instruct- 
ed his  son  to  take  the  draft,  with  Mr.  Sl- 
ple'B  answer,  to  the  bank.  This  was  ac- 
cordingly done  in  the  afternoon,  and  the 
bank  thereupon  charged  the  note  to  Mr. 
Buch's  account,  credited  him  with  the 
amount  of  the  draft,  and  forwarded  the 
latter  tor  collection.  The  cashier  did  not 
ask  for  any  explanation  of  the  difference  in 
amount  between  the  note  and  the  draft, 
and  no  explanation  was  offered  then,  or 
1b  now  offered.  As  testified  by  the  cashier, 
he  supposed  the  draft  would  be  accepted, 
although  it  was  in  excess  of  the  note, 
'simply  because  I  had  confidence  in  Mr. 
Bnch  and  Mr.  Siple.'  (4)  In  consequence 
of  the  facts  stated  in  the  last  two  para- 
graphs, the  note  was  not  protested,  and 
no  notice  of  non-payment  was  given  to 
thelndorser.  On  November  27th  the  draft 
■was  presented  to  Mr.  Slple  at  Hummels- 
town,  but  he  refused  to  pay  It,  and  it  was 
protested  for  non-payment.  (5)  On  No- 
vember 23d  or  24th,  Mr.  Bnch  mailed  a 
check  to  Mr.  Siple,  but  the  evidence  does 
not  show  for  what  amount,  or  whether 
Mr.  Siple  received  It,  or  what  afterwards 
became  of  it.  (6)  After  the  return  of  the 
protested  draft,  the  bank  brought  this 
salt  upon  the  note. 

"Clonchislons  of  law:  The  plaintiff's  po- 
sition is  that  the  defendant's  telegram 
amounted  to  a  waiver  of  protest  npon  the 
note,  and  therefore  that  she  remained  lia- 
ble upon  the  indorsement,  although  no  no- 
tice of  non-payment  was  given.  Under 
the  authorities  cited  at  the  trial,  (Uhler  v. 
Bank,  64  Pa.  St.  406 ;  Moyers  Appeal,  87 
Pa.  St.  129;  Bank  v.  Kettering,  106  Pa.  St. 
681;  Oxnard  v,  Varnum,  111  Pa.  St.  198,  2 
Atl.  Bep.  224,)  we  would  sustain  this  po- 
sition if  the  draft  had  been  for  the  amount 
of  the  note;  but,  as  the  facts  are,  we 
tblnk  the  waiver  was  not  absolute,  but 
conditional,  and  therefore  that  the  case 
tarns  apon  another  point,  viz.:  Was 
the  condition  fnlfllied?  Was  the  defend- 
ant honnd'  to  accept  and  pay  the  draft 
which  was  actually  drawn?  She  agreed 
to  accept  a  drAft  'for  note  due  to-day,' 
— that  Is,  a  note  for  <P805.25.— whereas 
the  draft  was  for  a  substantially  larger 
amount,  (f840,)  unaccompanied  by  any 
satisfactory  explanation  of  the  variance. 
In  our  opinion,  this  was  a  substantial 
dlfierence  from  the  condition  contained  In 
v.22A.no.4— 14 


the  telegrams,  and  therefore  she  was  not 
bound  to  accept  this  draft.  The  bank  did 
not  inquire  as  to  the  precise  terms  of  the 
contract  to  accept,  and  it  must  be  held  to 
have  taken  the  risk  that  the  draft  as  act- 
ually drawn  was  sueh  as  the  defendant 
had  agreed  to  accept.  The  difference  in 
amount  was  patent,  and  large  enough  to 
put  the  bank  upon  inquiry.  It  did  not  in- 
quire, however,  choosing  rather  to  rely 
upon  the  confidence  in  the  parties  con- 
cerned, and  thus  taking  the  risk  that  the 
transaction  was  In  all  respects  accurate, 
and  in  accordance  with  the  telegraphic 
agreement.  Our  conclusion  is  that,  as  the 
draft  drawn  upon  the  defendant  was  not 
such  as  she  had  agreed  to  accept,  she  was 
discharged  from  liability  upon  the  note 
because  of  the  failure  to  give  her  notice  ol 
non-payment,  and  thereforethat  the  plain- 
tiff cannot  recover.  Or  It  may  be  stated 
thus:  Her  waiver  of  protest  was  upon 
condition,  of  wnlch  the  bank  had  con- 
structive notice  because  it  had  the  means 
of  knowledge,  and  was  under  a  duty  to 
inquire.  As  the  condition  was  not  ful- 
filled, her  right  to  notice  of  non-payment 
remained,  and,  as  no  such  notice  was 
given,  her  liability  as  indorser  Is  gone." 

D.  O.  Eshleman  and  Robt.  Saodftrasa, 
for  appellant.  B.  F.  Etter  and  H.  M. 
Graydun,  lor  appellee. 

Pkr  Cuhiam.  We  alBrm  this  Judgment 
upon  the  opinion  of  the  learned  Judge  of 
the  court  below. 


04S  Pa.  St  88} 
COMMONWKALTH  V.  CENTRAL    TBANSP.  Co. 

{Supreme  Cmirt  of  Penngylvanla.  June  S,  1891.) 

CORFOKATIOIIS — TAXATION—  DlVIDBNDS  —  RedDC- 

Tios  OF  Capital. 
A  transportation  company,  whose  capital 
was  represented  by  sleoping-cars,  patents  for 
their  manataotnre,  and  contracts  with  railroad 
companies  for  their  nse,  transferred  the  whole  to 
another  company  in  consideration  of  an  annual 
rental,  which  was  paid  to  the  transportation  com- 
pany's stockholders  as  a  diridena.  In  view  of 
the  expiration  of  some  of  the  railroad  contracts 
and  of  some  of  the  patents,  it  was  deemed  ad- 
visable to  set  apart  as  capital  a  part  of  this  an- 
nual rental  to  represent  them,  and  to  provide 
a  fund'to  enable  the  company  to  rnsnme  its  atlg- 
Inal  operations,  if  necessary.  This  was  acoord- 
ingly  done  for  several  years,  and  it  was  then 
agreed  to  reduce  the  company's  capital  stock, 
under  the  provisions  of  the  corporation  act  of 
1874,  (P.  Li.  Pa.  73,)  which  was  accomplished 
by  issuing  certificates  at  138  a  share  in  lien  of 
the  original  certificates  of  $50,  and  paying  the 
stockholders  tI3  oat  of  the  fnnd  created  as  aliove. 
Held,  that  this  was  a  bona  fide  reduction  of  cap- 
ital stock,  and  not  a  diyidend,  and  does  not  ren- 
der the  company  taxable  as  upon  the  l>asis  of  the 
declaration  of  such  a  dividend. 

Appeal  from  court  of  common  pleas, 
Dauphin  county. 

The  following  is  the  opinion  of  thecourt 
below,  (McPhkrson,  J.:) 

"This  case  was  tried  without  a  Jury  un- 
der the  act  of  "1874.  It  is  a  resettlement 
made  by  the  a'ndttor  general,  state  treas- 
urer, and  attorney  general,  under  the  act 
of  1869,  (P.  L.  19,)  on  December  27,1889, 
claiming  tax  on  capital  utock  for  the  year 
ending  the  first  Monday  of  November,  1887, 
with  ten  per  cent,  penaltyfor falling  to  re- 
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port  a  dividend  alleged  to  have  been  made 
during  that  year,  we  find  the  tacts  to  be 
as  follows: 

"(1)  The  defendant  is  a  corporation  of 
this  state,  chartered  December  30, 1862,  un- 
der the  act  of  April  7,  1849,  (P.  L.  563.) 
Under  subsequent  legislation,  its  author- 
ized capital  stock  was  increased  to  $2,200,. 
000.  Owing,  however,  to  the  fraudulent 
overissue  of  shares  by  one  of  its  otttcers, 
for  which  the  company  was  responsible, 
the  number  of  its  shares  on  the  first  Mon- 
day  of  November,  1886.  was  46.949,  with 
a  par  value  of  950.  Its  chief  office  is  intlie 
city  of  Philadelphia. 

"  (2)  The  defendant's  busioess  was  the 
manufacture  of  sleepini^-cars  undercertain 
patents  owned  by  It,  and  the  leasing  of 
said  cars  to  railway  companies  under 
written  contracts.  Id  furtherance  thereof, 
Its  entire  capital  stock  was  on  February 
17, 1870,  invested  In  one  hundred  and  nine- 
teen cars,  in  seventeen  patent-rights,  and 
in  contracts  with  sixteen  railway  com- 
panies. These  patents  and  contracts 
would  all  expire  before  August  1, 1887. 

"  (a)  On  February  17,  1870.  the  defend- 
ant, by  written  contract  with  Pullman's 
Palace-Gar  Company,  transferred  to  the 
latter  the  said  cars,  with  their  furniture, 
etc.,  and  the  said  patents  and  contracts; 
in  consideration  whereof,  the  defendant 
was  to  receive  the  annual  sum  of  |264,')O0. 
The  terms  of  this  contract  weresomewhat 
altered  l)y  a  second  agreement  made  Feb- 
ruary 27,  1885.  Both  contracts  are  made 
a  part  of  this  finding. 

"(4;  For  several  years  this  annual  sum 
of  $264,000  was  paid  to  the  defendant's 
stockholders  as  a  dividend  of  twelve  per 
cent.,  and  tax  was  paid  to  the  state  upon 
this  basis.  But  In  1877  it  was  feared  that 
the  contract  with  the  Pennsylvania  Kail- 
road  Company,  which  was  to  expire  In 
1885,  could  not  be  renewed  by  Pullman's 
Palace-Car  Company,  or  could  not  be  re- 
newed upon  as  favorable  terms  as  were 
originally  granted,  and,  as  It  was  certain 
that  the  patents  formerly  owned  by  the 
defendant  would  soon  expire,  it  became 
apparent  to  defendant's  board  of  directors 
that,  as  the  annual  ^payments  made  by 
Pullman's  Palace-Car  Company  represent- 
ed capital  as  well  as  profits,  it  would  be^ 
prudent  to  set  apart  a  portion  of  these 
payments  to  represent  the  expiring  pat- 
ents and  railway  contracts,  and  tlius  to 
provide  a  fund  to  enable  the  defendant  to 
resume  its  originul  operations,  if  this 
should  become  necessary.  Otherwise,  if 
the  railway  contractscould  not  be  renewed 
at  ail.  or  could  not  be  favorably  renewed, 
the  defendant's  assets  would  be  simply 
one  hundred  and  nineteen  cars,  with  no 
contracts  under  which  they  could  be  profit- 
ably used,  and  with  no  existing  patents 
to  protect  them. 

"(5)  Accordingly,  the  defendant's  board 
of  dirpctors  in  June,  1877,  proposed  to  the 
stockholders  that  four  per  cent,  of  the  an- 
nual payments  made  by  the  Pullman's 
Palace-Car  Company,  beginning  In  Octo- 
ber of  that  year,  should  be  set  apart  for 
three  years,  to  enable  the  defendant  to 
resume  Its  original  operations  in  the 
event  abovestated.  This  proposition  was 
agreed  to  by  the  stockholders,  and  there- 


upon the  defendant,  on  October  11, 1877, 
made  an  agreement  with  the  Philadelphia 
Trust,  Safe-Deposit,  and  Insurance  Com- 
pany, whereby  the  latter  was  to  receive 
and  hold  In  trust  the  securities  bought 
with  the  said  four  per  cent.  This  agree- 
ment also  is  made  a  part  of  this  finding. 
In  April,  1880,  the  stockholders  duly  re- 
solved to  continue  this  accumulation  until 
January  1, 1885.  and  in  AprU,  1884,  they 
resolved  to  continue  it  for  a  somewhat 
longer  period. 

"(6)  The  securities  thus  accumulated 
and  deposited  with  the  trust  company 
amounted.  In  1887,  to  about  $626,900  of 
United  States  bonds,  worth  about  $713,- 
000.  We  find  as  a  fact  that  this  sum  was 
actually  capital,  and  not  annual  profits 
or  accumulated  surplus  over  and  above 
capital,  and  tiiat  it  was  regarded  by  the 
defendant  as  capital,  and  so  accumulated. 

"  (7)  In  July.  1885.  the  directors  resolved 
to  accept  the  provisions  of  tlie  constitu-. 
tion  and  of  the  corporation  act  of  1874,  (P. 
L.  7H,)  aud  resolved  also,  as  follows: 
'That  in  our  opinion  it  Is  Important  to 
reduce  the  capital  stock  of  the  company 
by  reducing  the  par  value  of  each  share, 
and  to  return  to  the  stockholders  by  such 
reduction  so  much  of  the  capital  of  the 
company  as  is  held  by  or  deposited  with 
the  Philadelphia  Trust,  Safe-Deposit,  and 
Insurance  Company  under  its  agreement 
with  this  company  bearing  date  the  11th 
day  of  October,  1877.'  This  action  was 
taken  because  It  had  then  become  mani- 
fest that  the  original  business  of  the  com- 
pany could  not  be  profitably  resumed. 
Accotdingly  a  meeting  of  the  stockholders 
was  called  for  September  15, 1885,  Tor  the 

Furpose  of  deciding  the  following  matter' 
we  quote  from  the  advertisement;)  '(1) 
Shall  this  company  accept  the  provisions 
of  the  constitution  of  Pennsylvania,  and 
of  the  act  of  assembly  of  said  common- 
wealth approved  29th  day  of  April,  1874, 
(P.  L.  73,)  and  the  various  supplements 
thereto?  (2)  Shall  this  company  reduce 
the  par  value  of  its  capital  stock,  and, 
if  it  shall  so  reduce,  to  what  amount  shall 
the  par  value  of  each  share  be  reduced? 
(3)  Shall  any  portion,  and,  It  any,  what 
pnrtlon,  of  the  reserve  fund  of  the  compa- 
ny accumulated  under  the  provisions  of 
an  agreement  with  the  Philadelphia  Trust 
aud  Safe-Deposit  Company,  bearing  date 
11th  October,  1877,  now  deposited  with 
said  last  named  company,  be  assigned 
and  surrendered  to  the  company,  to  be 
subject  to  the  control  of  the  directors,  and 
to  be  free  and  clear  of  all  further  control 
of  said  trust  company?  (4)  Shall  any, 
and,  if  any,  what  portion  of  the  said 
funds  and  property  be  paid  over  to  the 
stockholders  after  such  surrender  and  as- 
signment, in  reduction  of  the  par  value  ot 
their  shares? '  This  meeting  was  held  oa 
September  15tb,  after  publication  of  no- 
tice for  sixty  days,  and  the  four  proposi- 
tions just  quoted  were  carried.  In  April, 
1886,  the  directors  resolved  to  withdraw 
the  fund  from  the  trust  company,  and 
thereupon  'to  pay  twelve  ($12)  dollars 
per  share  to  each  and  every  shareholder 
on  account  of  capital,  and  issue  new 
stock  at  thirty-eight  ($38)  dollars-  per 
share  par  value,  and  a  check  tor  $12  per 
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share  on  retnrn  of  old  certificate.'  Owing 
to  certain  litigation  with  Pullman's  Pal- 
ace-CaF^  Company,  however,  thiB  action 
could  not  then  be  taken. 

"  (8)  On  April  30,  1887,  the  matter  was 
again  brought  forward;  and  the  directors 
resolved  'that  a  special  meeting  ol  the 
stockholders  of  this  company  be  called  to 
meet  at  the  chief  office  of  the  company  at 
Association  Hall,  comer  of  Fifteenth  and 
"Chestnut  streets,  in  the  city  of  Philadel- 
phia, at  eleven  o'cloclc  a.  m.  on  Thursday, 
the  30th  day  of  June,  1887,  for  the  purpose 
of  determining  whether  or  not  the  compa- 
ny shall  reduce  its  capital  stoclt,  and,  if  at 
all,  to  what  extent,  and  in  what  manner.' 
Notice  of  the  time,  place,  and  object  of 
saM  meeting  was  published  once  a  week 
for  sixty  days  prior  to  June  30th  in  the 
.Philadelphia  Ledger  and  the  Philadelphia 
Times.  The  meeting  was  held  upon  the 
day  named;  the  election  was  conducted 
by  three  stockholders  as  judges,  duly  ap- 
pointed and  qualified;  and  a  resolution 
to  reduce  the  par  value  of  the  company's 
shares  from  f.'iO.OO  to  938.0U  was  unani- 
mously carried,  25,t)74  shares  out  of  46,949 
having  been  voted  in  its  favor,  and  none 
against  it.  On  Jnly  21, 1887,  a  report  of 
this  election  was  filed  In  the  office  of  the 
secretary  of  the  commonwealth;  and  on 
Augnst  8, 1887,  a  certificate  by  the  defend- 
ant's treasurer  that  the  reduction  thus 
authorized  had  been  actually  made  was 
also  filed.  This  report  and  certificate  are 
made  a  part  of  this  findlnir. 

"  (9).  On  August  1, 1887,  the  bonds  in  the 
bands  ot  the  trust  company  having  been 
withdrawn  and  converted  into  cash,  the 
defendant's  treasurer  paid  out  of  this 
fnnd  to  the  stockholders  912.00  per  share, 
in  accordance  with  the  resolution  adopted 
by  the  stockholders  on  June  30th.  Each 
check  contained  this  clause:  '  In  reduction 
ot  the  par  value  of  the  capital  stock  of  the 
Central  Transportation  Company  from 
950.00  to  f38.no  per  share,  by  payment  ot 
912.00  per  share.'  When  the  check  was 
paid,  each  certificate  was  stamped  with 
tbe  following  sentence:  'The  par  value 
ol  this  stock  is  reduced  to  938.00  per  flhare 
by  reason  of  a  return  of  $12.00  per  share, 
.  which  has  been  returned  to  the  holder.' 
This  payment  of  twelve  dollars  per  share 
lathe  alleged  dividend  now  in  question; 
bat  we  find  as  a  fact  that  it  was  a  bona 
ttde  return  to  tbe  sbai-eholders  of  that 
mnch  capital,  was  intended  to  be  a  reduc- 
tion ot  capital  stock,  and  was  made  from 
a  fund  which  represented  capital.  It  was 
not  a  dividend  either  of  annual  profits  or 
accumulated  surplus  over  and  above  capi- 
tal. 

"(10)  On  November  1, 1887,  the  defend- 
ant reported  its  capital  stock  to  the  audi- 
tor general,  and  stated  therein  that  it  had 
made  no  dividend  during  the  year,  and 
that  the  par  value  of  each  share  was 
938.00;  adding,  'Beduced  to  that  amount 
Jane  30, 1887,  as  will  appear  from  papers 
duly  filed  in  the  office  ot  tbe  seci'etary  of 
the  commonwealth.'  The  stock  was 
thereupon  appraised  at  $1,197,200,  and  tax 
was  duly  paid  upon  this  valuation. 

"  (11)  Afterwards,  and  prior  to  this  re- 


settlement, the  commonwealth  demanded 
tax  upon  the  basis  of  a  dividend  of  $12.00 
per  share,  bat  the  dtfendant  refused  pay- 
ment, and  thereupon  tbe  present  prr>ceed' 
Ings  were  begun. 

"  Concl  osions  of  la  w :  This  case  presen  ts 
one  question  only,  viz.,  whether  the  sum 
ot  $12.00  per  share  paid  to  the  defendant's 
stiickholders  in  1887  was  a  dividend  or  a 
reduction  of  capital  stork ;  and  tuis  is  as 
much  a  question  of  fact  as  of  law.  We 
have  already  found  as  a  tact  that  the 
transaction  complained  ot  was  not  the 
Declaration  of  a  dividend,  but  a  reduction 
ot  capital  stock;  and,  if  this  finding  is 
supported  by  the  evidence,  little  more 
need  be  said.  It  is  not  necessary  to  re- 
peat tbe  tacts  above  set  out.  There  Is  no 
contradiction  in  the  testimony,  and  we 
do  not  see  how  it  is  possible  to  reach  the 
conclusion  that  a  dividend,  in  the  sense 
given  to  that  word  by  our  statutes  and 
decisions,  was  either  declarea  or  intended 
to  be  declared.  The  fund  in  question 
plainly'  represented  capital,  was  expressly 
and  consciously  accumulated  as  capital, 
was  intended  to  be  used  as  capital,  and, 
when  this  intention  was  abandoned,  was 
expressly  divided  as  capital.  It  is  true 
that  it  was  sometimes  loosely  spoken  of 
as  a  'surplus.' and  the  reduction  as  a  'div- 
idend;' but  the  transaction  is  to  be  re- 
garded as  it  really  was,  and  not  as  it  may 
have  been  incorrectly  named.  Its  truth 
and  substance  were  as  we  have  found 
above,  and  further  discussion  would  not 
make  the  subject  plainer.  Several  opin- 
ions of  the  supreme  court  clearly  and  ex- 
haustively describe  what  a  dividend  Is  un- 
der our  taxing  system;  and  we  can  add 
nothing  to  what  is  there  said.  See  Lehigh 
Crane  Iron  Co.  v.  Conoi..p5  Pa,  St.  448; 
Phujnix  Iron  Co.  v.  Com.,  59  Pa.  St.  104; 
Com.  V.  Railroad  Co.,  74  Pa.  St.  83,  and 
Bridge  Co.  v.  Com.,  117  Pa.  St.  26.5,  11  Atl. 
Rep.  813.  It.  indeed,  this  division  had 
been  returned  to  the  state  as  a  dividend,  , 
tlie  defendant  might  have  been  estopped 
from  afterwards  denying  it,  (Telegraph 
Co.  V.  Com.,  66  Pa.  St.  57;)  but  no  such 
return  was  made.  On  the  contrary,  the 
defendant's  report  stated  the  tacts  truly 
as  we  found  them,  and  we  know  ot  no 
ground  upon  which  the  claim  now  made 
can  be  sustained.  .Our  conclusion,  there- 
fore, is  that  the  division  of  $12  pec  share 
among  tbe  defendant's  stockholders  in 
1887  was  an  actual,  bona  tide  reduction  ot 
captlal  stock,  and  was  neither  made  nor 
declared  nor  returned  as  a  diviilcnd,  ei- 
ther of  annual  profits  or  of  accumulated 
surplus.  Consequently,  it  did  not  subject 
the  defendant's  capital  stock  to  taxation 
under  section  4  of  the  revenue  act  ot  1879, 
(P.  L.  112,)  and  the  eettlenient  now  before 
us  has  no  foundation.  We  direct  Judg- 
ment to  be  entered  for  the  defendant  If  ex- 
ceptions are  not  filed  according  to  law." 

J,  C.  McAlarney,  for  appellant.  M.  E. 
Olmsted  and  John  O,  Johnson,  for  appel- 
lee. 

Pee  Cobiam.  Affirmed  upon  the  opin- 
ion ot  the  learned  judge  of  ,the  court  be- 
low. 
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E.  Co, 

(Suipretne  Cottrt  of Pemwyluania.   Jane  3, 1891. ) 

COKSTrrOTIOHiX.  liAW— Tixa.tion— Indxbtkdnbbs 
OF.  FOBBION  COKPOKATIONB. 

1.  A  foreign  railroad  corporation,  by  acta  of 
the  legislature,  was  permitted  to  bulla  a  portion 
of  its  road  through  the  state.  By  a  oertiflcate 
flled  with  the  secretary  of  state  under  prorlsions 
of  Act  Pa.  April  22, 1874,  the  company  designated 
a  place  of  business,  and  an  ft^ent  to  represent 
them  in  the  state.  Act  Pa.  June  W),  1885,  {  4, 
provides  for  the  tazatton  of  the  Indebtedness  of 
all  corporations  "doing  bosiness  in  this  oommon- 
wealth, "  and  the  odIeoUon  of  the  tax  by  the  oor- 
poratioD.  Held,  that  such  act  applied  to.  the 
railroad  company,  and  was  a  proper  exercise  of 
legislative  power. 

a.  The  New  York,  Lake  Erie  &  Western  Bail- 
road  Ck>mpany,  a  foreign  corporation,  was  per- 
mitted by  Acts  Pa.  Feb.  16,  1841,  (P.  L.  23,)  and 
Maruh  26,  1846,  (P.  L.  179,)  to  build  a  portion  of 
ttsroad  luthestateonpaymentofS10,000annuaUy 
to  the  state  after  its  completioor  JEHefd,  that  Act 
June  80,  1885,  S  4,  taxing  the  indebtedness  of  cor- 
porations doing  business  in  the  state,  and  com- 
pelling them  to  collect  such  tax,  applied  to  such 
company,  and  did  not  impair  the  obligation  of  the 
contraet  oetween  the  state  and  the  corporation, 
as  set  forth  in  the  above  private  ststates. 

Following  Railroad  Co.  v.  Com.,  (Pa.)  18  Atl. 
fi«p.  412. 

Appeal  from  court  of  common  pleas, 
Dauphin  county;  J.  W.  Simonton,  Judg^e. 

The  New  York.  Lake  Erie  &  Western 
RaQroad  Company,  appellant,  owns  and 
operates  a  railroad  extending  from  New 
York  city  to  Buffalo.  Following;  a  bend 
in  the  SusQuebanna  river,  it  passes,  for  a 
comparatively  short  distance,  through 
the  state  of  Pennsylvania.  The  act  of 
1846,  under  which  It  obtained  permission 
to  lay  that  portion  of  Its  road  in  Ihls 
state,  requires  it  to  pay.  and  It  does  pay, 
annually,  for  that  privilege,  $10,000  Into 
the  state  treasury.  In  addition  to  that  it 
pays  taxes  upon  Its  capital  stock  Invested 
in  the  Pennsylvania  portion  of  its  road, 
and  on  the  gross  receipts  derived  from 
that  portion  thereof.  It  Is  a  New  York 
corporation.  Its  general  office  Is  in  the 
city  of  New  York,  and  its  general  ofljcers, 
including  Its  treasurer,  there  reside  and 
transact  the  business  of  the  company. 
Its  bonded  Indebtedness  of  $78,000,000  is 
represented  by  bonds  now  owned  In  near- 
ly every  part  of  the  civilized  world.  They 
were  all  originally  Issued  and  sold  in  New 
York  city  or  In  London,  or  elsewhere  out- 
side of  Pennsylvania ;  nohe  of  them  were 
originally  issued  to  residents  of  Pennsyl- 
vania. They  were  all  issued  In  pursuance 
of  authority  conferred  by  the  laws  of  the 
state  of  New  York.  The  principal  and  in- 
terest Is  payable,  and  the  interest  is  actu- 
ally paid.  In  the  city  of  New  York.  t"or 
the  year  188S  the  treasurer  of  the  company 
made  a  report  to  the  auditor  general,  pro- 
testing against  the  liability  of  this  foreign 
corporation  to  act  as  an  assessor  and  col- 
lector of  state  taxes  for  Pennsylvania  when 
paying  tlie  Interest  In  New  York  upon 
bonds  issued  and  sold  ill  that  state.  He 
set  toEtb  the  entire  Indebtedness  of  the 
company,  but  stated  that  none  of  it  was 
known  to  be  owned  by  residents  of  Penn- 
sylvania. The  auditor  general,  however, 
settled  an  account  for  tax  upon  the  entire 
indebtedness   of   the   company,  claiming 


(F». 


the  sam9  under  the  fourth  section  of  the 
revenue  act  of  .1886,  which  requires  th6 
treasurers  of  Pennsylvania  corporations, 
and  of  all  foreign  corporations  doing  bus- 
iness in  Pennsylvania,  to  deduct  from  the 
interest  paid  to  bondholders  a  three-miU 
tax  upon  the  par  value  of  the  bonds. 
From  this  settlement  of  its  account  the 
company  appealed  to  the  court  of  com- 
mon pleas  of  Dauphin  county.  Bubse- 
quently  the  officers  of  the  company  inade 
an  examination  as  to  the  residence  of  its 
bondholders,  the  result '  of  which  was 
that,  as  nearly  as  could  be  ascertained, 
there  had  been  held,  in  1888,  by  individual 
residents  of  Pennsylvania,  $841,000;  and  by 
corporations  of  Pennsylvania,  $1,661,000. 
Their  testimony  showed  the  fact  that  at 
the  time  of  the  paym^t  of  interest  it  wa« 
not  known  to  the  officers  of  the  company 
that  these  bonds  were  so  held  in  Penusyl- 
vania,  and  that  It  would  have  been  im- 
possible for  the  company,  at  the  time  of 
the  payment  of  interest,  to  determine  the 
ownership  of  the  bonds  from  which  any 
of  the  coupons  had  been  cut,  without 
stopping  the  entire  payment  of  Interest  so 
as  to  allow  several  mouths  for  the  inves- 
tigation. The  court  below  cilrected  judg- 
ment to  be  entered  for  thef  tax  upon  the 
$841,000  which  were  finally  discovered  to 
have  been  owned  in  1888  by  residents  of 
Pennsylvania.  From  that  Judgment  this 
appeal  is  entered,  the  company  contending 
that  no  tax  is  lawfully  iQiposed  upon 
bonds  thus  taxed  In  this  case  and  that  in 
any  event  In  so  far  as  the  act  ot  1885  at* 
tempts  to  impose  upon  a  foreigh  Corpora- 
tion or  upon  its  non-r^ident  officers  any 
obligation  to  act  as  the  agents  of  the 
state  of  Pennsylvania  in  assessing  and 
collecting  taxes  when  paying  interest  in 
New  York  upon  bonds  Issued  in  that  state 
uuder  authority  of  the  laws  of  that  state, 
it  is  unconstitutional  and  void. 

M.  E.  Olmsted,  lor  appellant.  JttB.  A. 
Strannhan.  Dep.  Atty.  Gen.,  and  W.  U. 
Hensel,  Atty.  Geu.,  for  the  Common- 
wealth. 

Pkb  Curiam.  This  case  is  ruled  by  Com. 
▼.  Railroad  Co.,  129  Pa. St.  463, 18  Atl.  Rep. 
412.  See,  also.  Com.  v.  RalU'oad  Co.,  129 
Pa.  St.  429,  18  Atl.  Rep.  406,  410.  A  further 
discussion  of  the  subject  is  nut  needed. 

Judgment-affirmed. 


045  Pa.  St  S8) 

COMMONWEALTB   V.  NBW  YoBC,  P,  &  O.  H. 

Co.  (No.  6.)  Samr  r  TmoaR.Co.  (No. 
6. )  Same  v.  New  Yokk,  L.  E.  &  \V.  R.  Co. 
(No.  7.)  Same  v.  New  Yobk,  L.  B.  &  W. 
Coal  &  R.  Co.    (No.  8.) 

(Supreme  Court  of  Penntvlvanla.  3vd»'6,  1891. ) 

Railboas  Cokpahibs — Taxatiok-Toixs — Intbb- 
statb  commbrcb. 

1.  The  sum  which  one  railroad  company  re- 
ceives from  another  which  uses  its  tracks  as  com- 
pensation therefor  is  a  toll,  within  the  meaning 
of  the  revenue  act  of  1879,  S  7,  (P.  h.  11 2,  i 
which  imposes  a  certain  tax  on  the  ra<osB  reoeip  s 
of  a  railroad  company  "for  tolls  and  transporta- 
tion." 

2.  As  the  road  for  whose  use  the  toll  is  paid 
lies  wholly  within  the  statf,  the  tax  on  suoh  tolls 
does  not  constitute  a  tax  on  interstate  commerce, 
by  reason  merely  of  the  fact  that  the  lessee  roaa 
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is  eagageA  In  latqntate  traiwpoEtatlon,  find  It  la , 
for  tAin  nae  tbat  tolls  are  paid. 

8.  Nor  is  there  double  taxation,  In  thtA  tike 
receipts  of  the  lessee  company  for  traoswrtatlon- 
oharges  within  the  state  are  taxed  to  It,  wbUe 
the  proimrtion  of.  suoh  reoeipta  that  it  pays  aa 
toll  for  the  use  of  the  road  aretaxad  to  the  lessor 
company. 

Appeals  Irum  coart  ot  common  p)eas, 
Daophin  cuantj*. 

The  tolloivins  Is  the  opinion  of  tbe  court 
below  In  No.  7.  (McPBiiasoN,  J.:) 

"This  case  was  tried  without  ajury,  un- 
der the  act  of  1874.  We  find  the  facts 
to  be  as  follows:  (1).  The  defendant  ia  a 
corporation  of  the  state  of  New  Tork, 
engaged  In  the  business  of  transporting 
frelKbt  and  passengers.  Its  railroad  runs 
through  the  county  of  Susquehanna,  In 
this  state.  (2)  It  leases  and  operates  as 
one  ot  its  branches  a  railroad  lylns,  wholly 
within  this  state,  known  as  the  'Jefferson 
Branch,'  which  extends  from  Carbondale 
to  a  connection  with  the  defendant's 
main  line  in  said  county  of  Susquehanna. 
At  Carbondale  the  Jefferson  branch  con- 
nects with  the  railroad  of  the  Delaware  & 
Hudson  Canal  Company,  a  corporation 
engaged  in  mining  and  transporting  coal, 
and  also  in  transporting  freight  and  pas- 
senifers.  (3)  The  canal  company  makes 
use  of  the  Jefferson  branch  In  the  manner, 
for  the  purposes,  and  upon  the  terms  spec- 
Ifiod  in  an  agreement  made  April  7,  J88S. 
This  agreement  Is  made  a  part  of  tbls 
finding.  (4)  Under  the  eighth  clause  of 
said  agreement,  the  canal  pompany  paid 
to  the  defendant,  for  the  transportation 
of  coal  and  merchandise  during  the  six 
naontba  ending  June  30, 18Sd,  the  sum  of 
969,462.11.  Of  this  amount,  $69,100  was 
Ln  respect  of  coal  and  merchandise  trans- 
ported by  tbecanal  company  overtbesald 
Jefferson  branch  in  transit  to  points  In 
other  states ;  the  said  coal  and  merchan- 
dise, when  taken  upon  the  cars  and  upon 
said  Jefferson  branch,  being  destined  and 
Intended  for  shipment  by  continuous 
transportation  upon  a  single  way-bill, 
from  points  In  Pennsylvania  to  points  in 
other  states,  and  having  been  actually  so 
transported  to  and  delivered  at  points  in 
other  states;  and  $382.11  was  paid  in  re- 
spect of  coal  and  uiercbandlse  taken  up 
and  put  down  within  the  state  ot  Penusyl- 
vanla.  The  canal  company  has  paid  to 
the  state  a  tax  upon  its  gross  receipts  for 
tbe  transportation  ot  the  coal  and  mer- 
chandise, in  respect  of  which  it  paid  to  tbe 
defendant  the  said  sum  of  $362.11.  (5) 
Under  the  sixteenth  clause  of  said  agree- 
ment, the  canal  company  paid  to  the  de- 
fendant the  sum  of  $2,000,  of  which  $1,000 
was  made  up  of  half  fares  collected  from 
local  passengers  taken  up  and  put  down 
within  the  state  of  Pennsylvania,  and 
$1,000  was  In  respect  ot  passengers  carried 
Interstate  by  continuous  transportation 
into,  out  of,  or  through  the  state  of  Penn- 
sylvania. (6)  The  defendant  also  1  ases 
and  operates,  as  one  ol  its  branches,  a 
railroad  known  as  the  'Buffalo,  Bradford 
&  Pittsburgh  Branch,'  extending  from 
Bnttsville  or  GllesvlUe,  Pa.,  to  a  connec- 
tion with  defendant's  main  line  at  Carroll- 
ton,  In  tbe  state  of  New  Yoi'k.  At  Craw- 
fpri*  Junction,  Pfk.,  a  point  on  this  branc^. 


the  railroad  of.tI\e  puttalo,  Bocbester& 
Pittsburgh  Ballwny  Company  (formerly 
tbe  Rochester  &  Pittsburgh  Batlrnad  Com- 
pany) connects  with  said  branch.  This 
fast-mentioned  corporation  Is  engaged  in 
the  transportation  of  freight  andpassen* 
Srers.  (7)  The  Buffalo.  Rochester  &  Pltts- 
burj^h    Railway  Company  makes  use  of 

gart  of  the  Buffalo,  Bradford  &  Pitts- 
urgh  branch' in  tiie  manner,  tor  tbe  pur- 
pose, and  upon  the  terms  specified  In  an 
agreement  made  October  20, 18S2,  which 
agreement  Is  made  a  part  of  this  finding. 
The  part  ased  lies  partly  In  this  state  and 

Sartly  in  the  state  of  New  York.*  (8)  On- 
er this  agreement,  the  amount  paid  to 
the  defendant  by  the  Buffalo,  Rochester  & 
Pittsburgh  Railway  Cojnpnny,  during  the 
six  months  ending  June  30,  1889,  was 
$2,700,  being  one  semi-annual  payment. 
For  the  same  period  the  Buffalo,  Roches- 
ter &  Pittsburgh  Railway  Company  paid 
to  the  state  a  tax  upon  Its  gross  receipts, 
so  far  as  the  same  were  derived  from 
transt)ortatlon  between  points  both  of 
■wjiich  are  within  the  State  of  Pennsyl- 
vania. (9)  This  settlement  taxes  the  en- 
tire gross  receipts  of  the  defendant  from 
Its  business  In  Pennsylvania  for  the  six 
months  ending  June  30,  1889,  under  sec- 
tion T  of  the  act  of  1879,.andinclnde8tbere- 
in  the  sums  paid  by  the  canaJI  company 
and  by  the  Buffalo,  Rochester  &  Pitts- 
burgh Railway  Company.  (10)  On  Feb- 
ruary 10, 1890,  tbe  defendant  paid  to  the 
state  the  whole  amount  demanded,  except 
the  tax  upon  6aid  sums  of  $71,462.11  and 
$2,700. 

''Conclusions  of  law:  The  principal 
questions  before  us  are  these:  (1)  Are  tbe 
receipts  derived  by,  the  defendant,  from 
the  two  companies  named,  taxable  as 
'  gross  receipts 'for  tolls  and  transporta- 
tion?' (2)  It  so,  does  the  tax  offend  In 
any  degree  against  the  uniformity  clanse 
of  the  Pennsylvania  constitution,  or  the 
commerce  clause  of  the  federal  constitu- 
tion? Two  other  questions  are  also  in- 
▼olved,  and  will  be  afterwards  briefly  con- 
sidered. 

"(1)  Section  7  of  the  Revenue  Act  of 
1879  (P.  L.115S)  declares 'that  every  rail- 
road company,  canal  company,' etc., 'own- 
ing, operating,  or.  leasing.  •  *  •  any 
railroad,  canal,  •  •  ■•  or  other  device 
for  transportation  of  freight  or  passen- 
gers, or  In  any  way  engaged  In  the  busi- 
ness of  transporting  freight  or  passengers, 
•  »  •  shall  pay  a  *  ♦  f  tax  of  eight- 
tenths  of  one  per  centum  upon  the  gross 
receipts  ot  said  company  for  tolls  and 
transportation.'  Are  the  receipts  in  ques- 
tion embraced  by  this  language'  *  •  • 
Clearly,  they  ar»  not  receipts  for 'trans- 
portation, as  that  word  Is  here  used,  be- 
cauBfe  the  defendant  does  hot  itself  carry 
these  particular  goods  and  passengers; 
biit  }ust  as  clearly  they  must  be  said  to 
be  receipts  tor ''tolls.'  This  word  has  been 
defined  by  the  supreme  court  ot  Pennsyl- 
vania, and  we  quote  Mr.  Justice  Strong's 
definition  in  Boyle  v.  Railroad  Co.,  64  Pa. 

■  >  In  mling  npon  defendant's  fomth  exoeption  the 
court  finds  as  an  additional  fact  that  this  branch 
is  used,  under  the  a^eement,  for  purposes  of  in- 
terstate transponation  exclusively. 
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St.  314:  'Toll  !b  a  tribute  or  cnstom 
paid  for  passage,  not  for  carriage, — al- 
ways  somethln)^  talien  for  a  liberty  or 
privilege,  not  for  a  eervlce;  and  such  la 
the  common  underatapdinK  of  the  word. 
Nobody  supposes  that  tolls  taken  by  a 
turnpike  or  canal  company  lucludecbargea 
tor  trausportatlou,  or  that  they  are  any- 
thing more  than  an  excise  demanded  and 
paid  for  the  privilege  of  nsing  the  way.' 
This  definition  was  recognized  In  Cumber- 
land Val.  R.  Co.'s  Appeal,  62  Pa.  St.  228, 
and  was  expressly  approved  in  Railroad 
Co.  V.  Sly,  65  Pa.  St.  205.  Its  terms  in- 
clude the  payment  made  to  the  defendant 
under  the  two  contracts  above  referred  to, 
and  determine  that  these  payments  are 
'toils.'  Calling  them  'rentals' does  not 
change  their  true  nature,  as  thus  author- 
itatively defined.  As  no  argument  was 
made  by  either  party  to  this  appeal,  we 
do  not  know  upon  what  grounds  a  tax 
upon  such  tolls  is  supposed  to  violate  ar- 
ticle 9,  §  1,  of  the  Pennsylvania  constitu- 
tion, and  for  the  present  at  least,  will  con- 
tent ourselves  with  simply  overruling  the 
objection. 

"The  other  objection,  via.,  the  alleged 
violation  of  the  commerce  clause  of  the 
federal  constitution,  we  also  believe  to  be 
untenable.  The  tax  before  us  Is  not  laid 
upon  receipts  lor  transportation,  either 
interstate  or  of  any  other  kind,  but  on  re- 
ceipts for  tolls, — the  sum  paid  by  another 
corporation  for  the  use  of  defendant's 
road;  and  we  do  not  clearly  see  that  this 
tax  lays  any  unconstitutional  burden  up- 
on commerce  between  the  states.  Indeed, 
it  is  rather  the  toll  itself  than  the  tax  up- 
on the  toll  which  is  the  real  burden ;  but 
as  this  is  not  Imposed  by  the  state, but  by 
the  voluntary  act  of  the  parties  them- 
selves, it  furnishes  no  constitutional 
ground  for  complaint.  As  we  look  upon 
it,  the  situation  is.  this:  The  defendant 
has*  a  certain  piece  of  railroad  wholly 
within  the  state  of  Pennsylvania,  and 
therefore  subject  to  its  taxing  power,  un- 
der certain  limitations.  This  piece  of 
railroad  is  used  by  another  corporation, 
which  pays  to  the  defendant  a  stipulated 
price  for  such  use.  The  state  thereupon 
reaulres  the  defendant  to  pay  a  tax  upon 
the  price  thus  paid.  Is  this  a  burden  up- 
on the  business  dune  by  the  corporation 
which  pays  the  toll?  It  It  be,  it  is  so  in- 
direct that  we  do  not  believe  it  to  be  In 
violation  of  the  commerce  clause  of  the 
federal  constitution.  It  is  certainly  not  a 
tax,  direct  or  indirect,  upon  the  toll-pay- 
ing corporation,  for  the  state  demands 
nothing  from  it  on  this  account.  The  de- 
mand is  solely  upon  the  toll-receiving  cor- 
poration, and,  if  it  be  a  burden  at  all  upon 
the  toll-paying  corporation, it  must  be  be- 
cause the  price  which  it  may  be  asked  to 
pay  as  such  toll  may  be  increased  by  rea- 
son of  the  tax  imposed  upon  the  receiving 
corporatloii  But  the  latter  has  no  pow- 
er of  Itself  t  shift  the  burden  upon  tlie 
other.  This  may,  of  course,  be  done  by 
agreement;  but  the  making  "f  such  agree- 
ment is  optional  ^Ith  the  two  corpora- 
tions, and  otherwise  the  tax  lies  where  It 
first  fails.  It  seems  to  us,  therefore,  that 
aw  the  tax  upon  the  toll  does  not,  either 
by  force  of  the  statute  itself  or  by  the 


necessity  of  the  case,  reach  the  toll-paytng 
corporation,  It  cannot  be  said  to  lay  a 
burden  npon  the  business  done  by  that 
corporation.  So  tar  as  this  business  is 
concerned  between  tne  states,  no  attempt 
is  made  to  tax  it,  even  when  the  state  is 
dealing  directly  with  the  transporting 
corporation,  and  the  tax  In  question^  is 
paid  upon  a  different  subject,  and  upon  a 
corporation  which  does  not  even  aid  In 
the  transportation.  It  merely  furnishes 
the  road  oyer  which  the  transportation  is 
done;  it  takes  no  active  part  in  the  busi- 
ness; and  has  no  claim  upon  the  shippers 
or  passengers  for  any  part  of  the  money 
to  be  paid  therefor.  Prima  fade,  the  state 
may  tax  all  of  the  defendant's  receipts  for 
toll  received  by  a  branch  lying  wholly  in 
this  state;  and,  before  an  exemption  as 
to  any  part  thereof  ought  to  be  allowed 
upon  the  ground  now  taken,  It  should 
clearly  appear  that  the  tax  would  be  a 
burden  on  interstate  commerce  as  carried 
on  by  the  defendant.  This,  at  least,  it 
clearly  Is  not,— for  the  actual  transporta- 
tion is  done,  not  by  the  defendant,  but  by 
another  corporation  for  its  own  benefit, — 
unless  the  defendant  is  to  be  considered  as 
carrying  on  interstate  commerce  in  respect 
of  these  particular  goods  and  passengers, 
merely  because  It  allows  another  corpora- 
tion to  use  its  road  for  such  transporta- 
tion, and  Itself  receives  a  stipulated  price 
for  such  use.  At  the  best,  this  qualifica- 
tion is  of  doubtful  soundness,  and  the  rule, 
then,  is  that '  a  case  of  situ  pie  doubt  should 
be  resolved  favorably  to  the  state  law, 
leaving  the  correction  of  the  error,  if  it  be 
one,  to  the  federal  judiciary.  •  •  » 
When  convinced  that  the  state  law  is 
really  repugnant  to  the  federal  constitu- 
tion, we  must  yield  to  the  supreme  au- 
thority of  the  latter.'  Com.  v.  Railroad 
Co.,  62  Pa.  St.  291.  The  method  by  which 
the  toll  is  to  be  computed  and  paid  does 
not  seem  to  us  to  be  material.  It  may  be 
fixed  at  a  gross  amount,  Irrespective  of 
the  business  done  by  the  actual  carrier,  or 
It  may  be  a  specified  sum  per  ton  or  per 
passenger.  In  either  case  it  Is  payment 
tor  '  trackage,'  as  one  of  the  agreements 
calls  it;  or  a  'toll,'  as  the  statute  calls  it; 
and  it  the  transportation  itself  is  not 
taxed  or  necessarily  burdened  by  taxing 
the  toll,  it  can  make  no  difference  whether 
the  business  done  by  the  actual  untaxed 
carrier  is  Interstate,  or  Is  wholly  within 
the  state,  or  bow  the  payment  is  to  be 
made. 

"(3)  Neither  is  there  double  taxation 
here.  The  canal  company's  receipts  from 
interstate  transportation  are  neither  tax- 
able nor  taxed,  and  therefore,  as  to  toll 
paid  In  respect  of  them,  the  question  of 
double  taxation  could  not  arise.  Neither 
does  It  arise  as  to  toll  paid  in  respect  ot 
the' canal  company's  receipts  for  trans- 
portation entirely  within  the  state;  for 
these  receipts  are  taxable  against  it  as  re- 
ceipts for  'transportation,'  while  the  sum 
It  pays  to  the  defendant  Is  taxable  against 
the  latter  as  receipts  for  '  tolls.'  These 
are  distinct  subjects  of  taxation,  and  not 
the  same  subject,  are  taxed  in  the  hands 
of  distinct  and  separate  tax-payers,  and 
therefore  the  taxation  is  not  double.  la 
Pennsylvania  Co.  T.  Com.,  (Pa.)  15  Atl. 
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Rep.  466,  It  was  held  to  be  doable  taxation 
to  tax  the  capital  stock  of  a  corporation 
and  also  the  sbarea  In  tl^e  bands  of  Indl- 
vldaal  atockholdera ;  bnt  this  result  was 
reached  either  by  considering  the  capital 
«tock  and  the  shares  as  the  same  subject, 
or  by  conslderins  the  corporation  and  the 
collective  shareholders  as  the  same  per- 
son. Here,  In  onr  opinion,  there  Is  not 
identity  of  subject,  and  there  certainly  Is 
not  identity  of  person. 

"  (4)  The  above  remarks  apply  also  to 
the  toll  paid  by  the  Bnttalo,  Rochester  ft 
Pittsbnrsh  Railway  Company,  with  this 
difference  only :  That  the  toll  paid  by  this 
company  onght  to  be  apportioned,  and 
only  BO  much  should  be  taxed  as  repre- 
sents the  snm  paid  for  the  use  of  that  part 
Of  the  defendant's  Buffalo,  Bradford  ft 
Pittsburgh  branch,  which  is  within  the 
state.  This  apportionment  may  be  made 
by  the  mileage  rule,  if  the  sum  cannot  oth- 
erwise be  accurately  ascertained.  We  will 
leave  a  blank  for  the  proper  amount, 
which  may  be  filled  by  agreement. 

Our  conclusions  are:  (1)  The  rentals 
paid  to  the  defendant  by  the  canal  com- 
pany and  by  the  Buffalo,  Rochester  ft 
Pittsburgh  Railway  Company  are  're- 
cdpts  for  tolls,'  within  the  meaning  of  sec- 
tion 7  of  the  act  of  1879.  (2)  The  taxation 
otsoch  receipts  does  not  offend  against 
article  9,  §  1,  of  the  Pennsylvania  constitu- 
tion, or  against  the  commerce  clause  uf 
the  federal  constitution.  (3)  Such  taxa- 
tion l»  not,  in  the  case  before  us,  double 
taxation.  (4)  The  toll  received  by  the  de- 
ifendant  from  the  Buffalo,  Rochester  ft 
Pittsburgh  Railway  Company  should  be 
Tapportioned,  and  only  so  much  thereof  be 
-taxed  as  represents  the  sum  paid  for  the 
.4ise  of  that  part  of  defendant's  branch 
•which  lies  within  the  state.  The  sum  due 
the  commonwealth  Is  as  follows: 
-Tax  eight-tentbs  of  one  per  cent,  upon  tTl,- 

408.11,  paid  by  the  Del.  ft  End.  Can. 

ca $sn  W 

And  upon  $1,860  paid  by  the  B.  B.  ft  F.  By. 

Co. 10  80 

-Int  at  twelve  per  cent,  from  Nov.  16,1889, 

toApr.39,1890 8KB 

.Atuwney  general's  commission 99  11 

Total IMS  08 

— For  which  amount  we  direct  Judgment 
'to  be  entered,  if  exceptions  are  not  filed 
according  to  law. " 

M.  E.  Olmsted,  for  appellants.  W.  V. 
Hensel,  Atty.  Gen.,  and  Jas.  A.  StraDahan, 
Dep.  Atty.  Uen.,for  the  Commonwealth. 

Pes  Cobiam.  These  cases  were  argued 
together.  The  opinion  of  the  learned 
Judge  below  in  No.  7  of  May  term  covers 
snbetantlally  all  the  questions  presented, 
and  we  affirm  the  Judgment  in  each  case 
.upon  said  opinion. 

•  Clabk,  J.,  absent. 


.  (146  Pa.  St  53)  '" 

COMUONWEALTS  V.  PENNSYLVANIA  SALT 

Manof'p  Co.,  (two  cases.) 

,  (Supreme  Cown  of  Penngylvania.  June  8^  1881.) 

Taxation — iKpniwunssg — Bubdkn  of  Floor. 

Aot  Pa.  June  80,  1885,  (P.  L.  194,)  |  4,  re- 

..folTCS  the  treasurer  of  a  ooriwration  to  report, 


on  cath,  the  amonnt  of  indebtedneaa  of  the  eor>. 
poratlon  owned  by  residents  of  F«>nsylvani^ 
"as  nearly  as  the  sama  can  be  ascertained,  *  and 
"to  assess  the  tax  on  the  nominal  value  of  each 
and  every  evidence  o(  debt, "  and  deduct  tiie  tax 
from  the  interest  paid  thereon.  Held,  that  wner* 
the  treasurer  neBieoted  to  report  what  part  of  its 
indebtedness  was  owned  by  residents,  and  failed  ' 
to  assess  and  deduct  any  tax,  the  corporation  was 
liable  for  the  tax  on  its  entire  indebtedness,  in  the 
absence  of  proof  that  it  was  owned  by  non-resi- 
dents. 

Appeal  from  court  of  common  pleas, 
Dauphin  county;  J.  W.  Simonton,  Judge. 

The  flndings  of  fact  and  conclusions  of 
law  of  the  court  below  (Siuonton,  J.)  are 
as  follows: 

"  This  case  was  tried  by  the  court,  as 
provided  by  the  act  of  April  22,  1874. 
It  Originated  in  an  acconnt  settled  by 
the  auditor  general  and  state  treasurer 
against  defendant  for  tax  on  bonded  in- 
debtedness under  section  4  of  the  act  of 
June  30, 1886,  for  the  year  ending  the  first 
Monday  of  November,  1887,  from  which 
settlement  defendant  appealed  to  this 
court,  as  authorized  by  the  act  of  1811,  rel- 
ative to  public  accounts.  We  find  from 
the  evidence  the  following  tacts:  (1)  De- 
fendant is  a  Pennsylvania  corporation, 
and  for  the  year  ending  the  first  Monday 
of  November,  1887,  the  nominal  value  of 
its  total  bonded  indebtedness  was  9183,000, 
and  It  is  charged  in  the  settlement  ap- 
pealed from  with  tax  on  this  amount,  less 
treasurer's  commission.  (2)  ThefoUowlng 
is  a  copy  of  the  report  of  the  Indebtedness 
of  defendant,  made  by  its  treasurer,  No- 
vember 18,  1887: 

"•Philadelphia,  November  16, 1887. 
"'To  the  auditor  general  of  Pennsylva- 
nia: In  accordance  with  the  provisions 
of  the  fourth  section  of  the  act  of  June  30, 
188.5,  and  the  requirements  of  your  depart- 
ment, as  treasurer  of  the  Pennsylvania 
Salt  Manufacturing  Company,  I  make  the 
following  report  of  the  indebtedness  of 
said  company  for  the  year  ending  first 
Monday  of  November,  1887: 
Nominal  value  of  all  scrip,  bonds,  and" 

evidences  of  Indebtedness C183,00O  00 

Nominal  value  of  all  scrip,  bonds,  and 
evidences  of  indebtedness  held  by 

non-residents  of  Fennsvlvania Unknown. 

Nominal  value  of  all  scrip,  bonds,  and 
evidences  of  indebtedness  held  by 

reaidents  of  Pennsylvania. Unknown. 

"' ,  Treasurer.' 

(SI  This  report  was  accompanied  by  a 
protest  and  statement  that,  for  the  rea- 
sons set  forth  therein,  the  treasurer  '  has 
not  assessed  said  Indebtedness  nor  re- 
tained any  tax.'  (4)  The  treasurer  of  de- 
fendant did  not,  before  making  .said  re- 
port, make  any  effort  to  learn  what 
amount  of  said  indebtedness,  if  any,  was 
held  by  non-residents  of  Pennsylvania,  al- 
though, by  proper  effort,  he  could.  In  many 
instances,  have  so  learned;  nor  did  he  de- 
duct any  tax  or  amount  from  the  Interest 
due  on  any  part  of  said  Indebtedness. 
The  funds  for  the  payment  of  the  coupons 
thereof  were  deposited  by  defendant  In 
tbeSouthwark  National  Bank  of  Phila- 
delphia, and  the  coupons,  which  were  the 
evidences  of  the  interest  due,  were  paid  by 
said  bank  upon  their  presentation;  and 
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It  was  not  Instructed  to  make  any  Inqal- 
rles,  or  to  endeavor  to  ascertain,  {rem  the 
persons  presenting  said  coupons  for  pa^- 
naent,  or  In  any  other  way,  whether  the 
owners  and  holders  of  the  bonds  from 
which  said  coupons  were.detacbed  were 
residents  ornon-residents  of  Pennsylvania. 
It  such  Inquiry  and  efforts  had  been  made, 
the  residences  of  such  owners  and  holders 
could,  in  many  instances,  have  been  as- 
certained. The  whole  amount  of  Interest 
due  upon  said  .coupons  was  paid  without 
any  deduction.  (5)  After  the  report  upon 
which  the  settlement  appealed  from  Is 
based  was  made,  it  was  ascertained  bj 
tlie  defendant  and  proved  ou  thetrlal.and 
we  therefore  find,  that  the  fifteen  thousand 
dollars  of  said  Indebtedness  was.  during 
the  period  Included  in  said  settlement, 
owned  and  held  by  Pennsylvania  corpora- 
tions. Defendant's  counsel  contends  that, 
on  these  facts,  defendant  is  not  liable  to 
any  tax,  because  it  does  not  sufficiently 
appear  that  any  of  its  Indebtedness  is  dne 
to  or  held  by  residents  of  Pennsylvania. 
We  arc  unable  to  assent  to  this  proposi- 
tion. The  treasurer  is  required  by  sec- 
tion 4  of  the  act  of  1885  (P.  L.  194)  to  re- 
port, on  oath,  the  amount  of  Indebtedness 
of  the  corporation  owned  by  residents  of 
Pennsylvaoia, '  as  nearly  as  the  same  can 
be  ascertained,'  and  '  to  assess  the  tax  on 
the  nomlual  value  of  each  and  every  evi- 
dence of  debt,'  and  deduct  the  tax  from 
thelnterestpald  thereon.  It  has  been  so  re- 
peatedly held  that  the  legislature  has  the 
right  to  impose  these  duties  upon  corpo- 
rations or  their  officers,  and  to  hold  the 
corporations  liable  for  omission  or  neg- 
lect to  perform  them,  that  we  need, not 
discuss  the  question.  Com.  v.  Canal  Co., 
123  Pa.  St.  618,  16  Atl.  Bep.  684.  and  the 
cases  there  cited.  This  being  so,  and  the 
treasurer  having  refused  or  neglected  to 
perform  the  duties,  we  thlnli  the  burden 
of  proof  is  upon  the  defendant,  and,  as  it 
is  not  shown  that  any  of  the  evidences  of 
indebtedness  are  held  by  non-residents,  we 
must  assume  that  they  are  all  held  by  res- 
idents. We  have  grave  doubts  whether 
there  is  any  speciflcatlcm  Of  objection  iu 
the  appeal  which  raises  the  question  of 
the  burden  of  proof,  or  of  non-liability  to 
tax  because  of  non- residence  of  the  holders 
of  the  evidence  of  indebtedness,  but,  ti 
there  be,  the  result  wiU  not  be  changed. 
W6  therefore  reach -the  lollo  wing  conclu- 
sions of  law : 

"(1)  Defendant  having  tailed  to  report 
or  to  prove  that  any  p?irt  of  Its  indebt- 
edness is  dne  to,  or  any  of  the  evi- 
dence of  such  indebtedness  are  held  by, 
non-residents  of  Pennsylvania,  it  Is  liable 
to  tax  upon  the  whole  amount  of  its  in- 
debtedness for  the  year  emliraced  in  the 
settlement  appealed  from,  except  upon  the 
amount  of  fifteen  thousand  dollars  held 
and  owned  byPennsylvanlacorporations. 
(2)  On  the  authority  of  Com.  v.  Canal  Co., 
123  Pa.  St.  594, 16  Atl.  Rep.  584,  and  Com, 
V.  City  of  Chester,  ISi  Pa.  St.  626,  16  Atl. 
Bep.  591,  all  the  specifications  of  objec- 
tions contained  in  the  appeal,  except  that 
relating  to  indebtedness  held  and  owned 
by  Pennsylvania  corporations,  are  over- 
ruled, and  Judgment  is  directed  to  be  en- 
tered against  defendant  as  follows: 


Defendaat's  total  indebtednew a8t,000  Off 

Do'iijot  amouDt  owned  by  Fennaylvania 
corporations .* 15,000  OO 

Balaooe $167,000  00 

Tax  at  fhice mills  on  said  amount....  u  SOI  00 
Deduoi  tretuarer's  commission S5  05 

C  476  96 
iDtorestatlSpercent  from  January  28, 

lS88.  to  May  1, 1800 128  76 

Attorney  general's  commission  at  5  per 

cent. 83  n 

Total t       029  50 

—For  which  amount  Judgment  Is  directed 
to  be  entered,  if  exceptions  be  not  filed 
within  the  time  limited  by  law." 

Jas.  W.  M.  Newlia,  for  plaintiff  in  error. 
Jaa.  A.  Stranaban,  Deputy  Atty.  Gen,, 
and  W.  V.  Uenael,  Atty.  Gen., for  the  Com- 
monwealth. 

Per  CmtiAM.  There  Is  nothing  in  these 
cases  which  leads  us  to  doubt  the  correct- 
ness of  the  findings  of  fact  or  conclusions 
of  law  of  the  court  below.  A  discussion 
of  them  Is  not  necessary.  The  Judgment 
is  affirmed  In  each  case. 

Knight  v.  Dumbab. 

(.Swpreme  JudAdaX'  Court  of  Xai/M.    April  0, 
1801.) 

Sdpbkioh  Coubt— JuEiSDicTioK— Tbkspass  ok  thb 
Cask. 
The  Kennebec  superior  coqrt  hss  ]nrisdio- 
tlon  of  an  action  on  the  case  which  oliarges  that 
the  defendant  deposited    earth    npoo    his   own 
land  ^ose  to  pUlnttft's  fenue  in  such  a  careless 
manner  that  the  action  of  -  the  elements  pressed 
the  earth  and  fence  partly,  over  upon  plaintiff's 
land,  to  his  damage,  although,  that  court  has  not 
jurisdiction  of  real  actions,  cor  of  actions  nunre 
claiisum  fregit.    Such  an  action  is  not  of  the 
nature  of  guore  cUtutum,  nor  its  equivalent. 
(OgUsUiU) 

Exceptions  from  superior  court,  Kenne* 
bee  county. 

The  action  arose  In  the  nnperlor  court 
for  Kennebec  County.  On  the  second  day 
of  the  term  the  defendant  moved  to  dis- 
miss the  action  for  the  reawon  that,  "while 
the  plaintiff  in  her  writ  states  her  action 
to  be  In  case,  the  facts  set  forth  In  her  dec- 
laration constitute  and  make  an  action  of 
trespass  quare  elausuiu,  of  which  this 
court  has  no  Jurisdiction."  The  presiding 
Justice  overruled  the  motion,  anrt  the  de- 
leudaut  excepted.  The  case  proceeded  to 
trial  on  plea  of  general  issue.  The  jury  re- 
turned a  verdict  for  the  plaintiff. 

The  declaration  in  the  plaintiff's  writ  Is 
as  follows: 

"In  a  plea  of  the  case;  for  that,  where- 
as, the  plaintiff,  on  the  first  day  of  June, 
A.  D.  1889, was  the  owner  in  lier  own  right, 
iu  fee-simple,  of  a  lot  of  land,  with  the  ap- 
purtenances, and  with  a  dwelling-house 
thereon,  situate  on  the  west  side  of  Main 
street,  in  said  WatervUle,  and  in  the  occu- 
pation of  one  Lyman  Shaw,  as  tenant 
thereof,  in  the  right  of  the  plaintiff,  and 
the  defendant  owned  and  occupied  a  cer- 
tain lot  adjoining  the  plaintiff's  said  lot, 
and  lying  next  southerly  thereto,  and  on 
the  west  side  of  said  Main  street,  in  said 
Water ville,  and   by  agreement   between 
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the  plaintlB  and  defendant  the  plaintiff 
and  her  grantors  hud  built  at  her  own 
expense  a  tight  board  fence  on  the  divid- 
ing line  between  the  plaintiff's  and  the  de- 
fendant's said  lots,  which  fence  wan  and 
is  the  property  of  said  plaintiff,  and  the 
defendant,  well  knowlnK  the  premises,  and 
contriving  and  Intending  maliciously  to 
injure  the  plaintiff  in  her  estate  and  In  the 
reversion  thereof  of  said  lot  and  dwelling- 
house  and  appurtenances,  on  the  first  day 
of  June,  A.  D.  18S9,  at  said  WatervlUe, 
hauled  and  deposited  loam,  (adjoining  the 
plaintiff's  said  lot,)  to  the  depth  of  two 
feet,  and  negligently,  wrongfully,  and  un- 
justly deposited  the  same  upon  the  defend- 
ant's said  lot,  and  upon  and  against  the 
aforesaid  fence.  In  such  a  negligent  and 
careless  manner  that  the  said  loam,  sand, 
and  gravel  fell  upon  the  plaintiff's  said 
lot,  and  pressed  with  such  force  against 
said  fence  that  it  tipped,  pushed,  and 
crowded  said  fence  off  said  line,  over  and 
upon  the  plaintiff's  said  lot,  so  that  said 
fence  was  greatly  Injured,  and  the  plain- 
tiff's said  tenant  was  greatly  dlscommod- 
-ed  and  annoyed  In  the  occupation  of  said 
lot,  and  the  same  was  unsightly,  and  the 
valne  of  the  plaintiff's  said  lot  was  great- 
ly diminished,  and  portions  of  It  rendered 
of  no  value;  and  the  plaintiff  avers  that 
said  defendant  hatb  continued  said  loam, 
gravel,  and  sand  upon  the  plaintiff's  said. 
lot  and  against  said  fence  from  tuence 
hitherto." 

Wehb  Jt  Webb,  for  plaintiff.  Brown  & 
Johnson,  for  defendant. 

Petebs,  C.  J.  The  parties  in  this  case 
were  respectively  owners  of  adjoining  lots 
of  land,  with  titles  unquestioned.  The, 
plaintiff  had  erected  a  close  board  fence  on 
a  part  of  the  line  between  them.  The  de- 
fendant undertook  to  raise  up  the  level  of 
the  land  on  bis  side  of  the  fence  by  carting 
In  a  quantity  of  earth  upon  it.  He  did 
tbe  Job  so  unsklllfully  and  carelessly  that, 
by  the  action  of  the  elements,  tbe  new 
earth  pressed  tbe  fence  over'  upon  the 
plaintiff's  land,  carrying  a  portion  of  the 
newly-deposited  material  with  It.  Tbe 
plaintiff  sues  In  an  action  of  case  for  the 
injury. 

The  defendant  contends  that  tbe  action 
should  have  been  trespass  qaure  elaxisum, 
and  that,  however  brought,  an  action  for 
Injury  to  real  estate  cannot  have  day  in 
the  Kennebec  superior  court,  wbere  tbe 
«nlt  was  instituted. 

That  court  has  jurisdiction  In  causes 
generally,  "except  complaints  for  flowage, 
real  actions,  and  actions  quare  claasum.' 
Tbe  present  action  Is  not  one  of  quare 
clauBuw,  either  in  form  or  substance.  It 
is  properly  brougbt  in  case.  The  gist  of 
tbe  charge  against  tbe  defendant  is  tor 
his  improper  or  neglectful  use  of  his  own 
laud,  the  consequence  of  which  was  an  in- 
Jnry  to  the  land  of  tbe  plaintiff.  The  ac- 
tion is  not  within  the  causes  of  action 
above  excepted.  We  do  not  think  tbe  su- 
perior court  Is  Inhibited  from  entertainlni{ 
actions  merely  because  some  question 
tuucblng  real  estate  may  be  Involved  in 
ttaem.  Tbe  title  to  real  estate  may  be 
brought  lu  question  in  collateral  and  inci- 
dental ways  in  any  personal  action.    Tli,^ 


tl^le  to  personal  property  may  depend  on 
the  title  to  real  estate.  An  assault  may 
be  Justified  as  having  been  committed  in 
defense  of  one's  real  estate,  This  view  is 
well  sustained  by  tbe  reasoning  and  result, 
upon  somewhat  similar  facts,  in  tbe  case 
of  Hatch  V.  Allen.  27  Me.  85,  . 
Exceptions  overruled. 

Walton,  Virqin,  Libbbt,  Embbv,  and 
FoeTKB,  J  J.,  concur. 

""""""  (8S  He.  SM) 

•     •  QooDRicH  V.  Coffin. 

(Supreme  Jtidicial  Court  of  Maine.    April  7, 
1891.) 

AccocsT  Stated — ^Evidbncb— AsKissiONg. 

1.  Where  parties  agree  upon  a  settJement  of 
accounts  by  an  amount  stated,  having  at  tbe  time 
a  particular  sum  In  mind,  and  alluding  to  the 
sum  without  naming,  it,  it  is  competent  to  prove 
by  other  evidence  (here  by  the  admission  of  de- 
fendant) what  tbe  amount  of  the  agreed  indebt- 
edness was. 

8.  When  a  defendant  lets  np  in  an  action  on 
an  aoconnt  stated  that,  in  the  accounts  computed, 
there  were  items  of  lumber  sold  illegally  because 
the  lumber  had  not  been  ofBcially  surveyed,  the 
burden  Is  on  him  to  prove  tbe  facts. 
(Oi^ictol.) 

BxceptlonB  from  sapreme  Judicial  court, 
Somerset  county. 

This  was  an  action  of  assumpsit  to  re- 
cover for  lumber  and  sawing  the  same. 
Tbe  declaration  was  In  a  single  count  ap» 
on  accoant  stated.  TJie account  annexed 
to  tbe  plaintiff's  writ  was  as  follows: 

"E.  G.  Coffin  to  John  D.  Baker.       Dr. 

"January  80, 1886,  to  balance  due  on  lum- 
ber and  sawing  luihber  as  agreed  on 
settlement  between  the  parties (110  00 

"Interest 13  30 


tias  ao» 

JPleat  general  issue. 

When  the  cause  came  on  for  trial,  the 
plaintiff  introduced  no  evidence  of  an  ac- 
counting, or  a  statement  ul  their  ac- 
counts, bad  between  the  defendant  and 
t^e  plaintiff's  Intestate  in  the  life-time  of 
plaintiff's  Intestate,  or  of  an  agreement  be- 
tween them  that  tbe  sum  mentioned  In 
the  account  annexed,  or  any  other  specific 
sum,  was  due  from  defendant  to  plaintiff's 
Intestate,  except  as  appears  in  the  evi- 
dence reported  and  made  part  of  tbe  ex- 
ceptions: nor  was  tbere  any  evidence 
that  the  lumber  mentioned  In  the  accoant 
annexed  to  plaintiff's  writ  was  ever  sur- 
vpjred  by  a  sworn  surveyor,  as  required 
by  Rev.  St.  c.  41.  §  21. 

Walton  &  Walton,  lor  plaintiff.  Uer- 
rill  &  ColStt,  for  defendant. 

Peters,  C.  J.  The  plaintiff's  intestate. 
In  his  life-time,  bad  an  accoant  against 
tbe  defendant  for  lumber,  upon  which  a 
balance  was  due  when  he  died.  After  his 
death  the  plaintiff,  bis  administrator,  and 
tbe  defendant  bad  frequent  conversations 
about  the  bill.  The  administrator  relies 
on  an'agreement  upon  an  account  stated 
between  himself  and  the  defendant,  and  we 
are  unwilling  to  say  that  an  agreement  of 
the  kind  was  not  proved  by  such  conver- 
sations. The  frequent  admissions  and 
promises  of  payment  made  by  the  defend- 
ant to  plaintiff  may  not  unreasonably  be 
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considered  as  baring  established  an  an- 
derstanding  in  their  minds  that  a  certain 
balance  was  due  and  should  be  paid. 

It  Is  contended  by  the  defendant  that 
the  testimony  of  the  plain  tiff,  who  testiflea 
to  the  declarations  of  the  defendant,  Is 
not  sufficient  to  establish  an  agreement, 
because  it  does  not  Identity  any  fixed  and 
certain  sum  as  the  balance  to  be  paid ; 
and,  further,  that  any  deficiency  in  that' 
respect  cannot  be  supplied  by  evidence 
outside  of  the  parties  themselves. 

It  is  true  that  the  amount  of  the  bill 
was  not  named  by  either  party  In  the  In- 
terviews sworn  to  by  plaintiff,  for  the 
reason,  probably,  that  the  sum  was  so 
clearly  fixed  in  their  minds  that  there  was 
no  occasion  to  spealc  of  it.  The  promises 
were  to  pay  the  bill,  that  bill,  the  bal- 
ance, and  the  like.  Each  party  knew  ex- 
actly what  was  referred  to.  The  sum  was 
implied  as  clearly  as  if  spoken. 

It  Is  not  true,  however,  tliat  the  amount 
of  the  bill  cannot  be  legally  proved  by  other 
evidence.  Mr.  Greenleaf  says,  on  this  ex- 
act point,  (2  Oreenl.  Ev.  §  126:)  "If  the 
amount  is  not  expressed,  but  only  alluded 
to  by  the  defendant,  it  may  be  shown  by 
other  evidence  that  the  sum  referred  tp 
was  of  a  certain  and  agreed  amount." 
This  seems  a  consistent  rale.  Suppose 
the  agreement  referred  to  a  note  of  hand, 
or  written  contract,  or  article  of  personal 
property,  and  allusion  should  be  to  that 
note,  contract,  or  article.  It  would  cer- 
tainly be  natural  to  rely  on  any  satisfac- 
tory evidence  to  prove  the  identity  of  the 
thing  alluded  to.  In  the  present  case  de- 
fendant's words,  spoken  to  a  third  per- 
son, are  the  proof  of  amount. 

And  in  this  connection  another  objection 
In  taken  against  the  plaintiff's  proof. 
The  testimony  of  third  persons  was  re- 
ceived revealing  declarations  made  by  the 
defendant  to  them.  The  defense  contends 
that  the  peculiar  contract,  relied  on  In 
this  case,  cannot  be  made  with  a  stranger 
to  the  contract.  That  Is  very  true,  but 
strangers  may  testify  to  declurations  of 
the  defendant  which  corroborate  the  tes- 
timony of  the  plaintiff,  or  prove  any  inde- 
pendent fact  having  relevancy  to  the 
issue.  For  such  purpose  only  was  such 
testimony  received. 

A  farther  objection  presented  by  the  de- 
fense is  that  there  Is  an  absence  of  proof 
that  the  lumber  originally  sold  was  ever 
surveyed  by  a  sworn  surveyor,  as  required 
by  law.  The  statute  requires  ofilcial  sur- 
vey only  when  lumber  is  sold  by  the 
thousands  of  feet,  and  not  when  sold  by 
quantity  without  survey.  Richmond  v, 
Foss,  77  Me.  591, 1  Atl.  Rep.  830. 

The  action  not  being  prosecuted  on  an. 
account  for  lumber  sold,  but  on  an  agree- 
ment upon  an  account  stated,  although 
involving  a  lumber  account,  we  think  the 
burden  rests  on  the  defendant  to  show 
that  any  illegality  taints  the  account.  The 
statute  Is  very  severely  penal,  and  liberal 
constructions  of  it  need  not  be  cultivated. 
The  lumber  may  have  been  sold  In  lump 
or  quantity,  without  necessity  of  survey. 

Motion  and  exceptions  overruled. 

LiBBEY,  Embrt,  Foster,  Haskell,  and 
Whitbhocsb,  JJ.,  concur. 


(8S  Ua.  <U) 
Barron  et  al.  v.  Paine.    Same  v.  Whit- 
comb.     Samb   t.  IjArrabee.     Same  v. 
Treat. 

(.Supreme  Judioiol  Court  of  Maine.    April  7, 

1891.) 
CoRPOBATioK— Liability  of  Btookholdbb  —  0n- 
FAis  Stock— MORiaAsa  Debt — ^Rbs  Aojudioata 
— Presumption. 

1.  By  the  statutes  pertaining  to  corporations, 
stockholders  who  have  not  fully  paid  their  sub- 
soripdona  for  stock  are  liable  to  pay  the  defi- 
ciency to  any  creditors  of  the  corporation  who 
may  institute  proceedings  to  recover  the  same, 
excepting  creditors  whose  claim  consistu  of  a 
mortgage  debt  of  the  corporation.  Held,  that  an 
agreement  of  the  corporation  to  pay  a  mortgage 
debt  of  another  does  not  make  it  a  mortgage  debt 
of  its  own.  Its  own  debt  is  not  secured  by  mort- 
gage. 

2.  A  judgment  regularly  obtained  against  a 
corporation  is  conclosive  evidence  of  its  indebt- 
edness in  a  suit  by  one  of  its  creditors  against 
stockholders  to  recover  the  amount  remaining 
unpaid  upon  their  stock,  unl  ess  it  be  shown  that 
such  judgment  was  procured  by  collusion  or  fraud. 

3.  A  stockholder  in  a  business  corporation  is 
presumed  to  continue  to  be  a  stockholder  until 
the  contrary  is  shown. 

4.  The  correctness  of  thedecisioa  in  Burbank 
V.  Goald,  16  Ue.  118,  questioned. 

(Offldal.) 

Report  from  supreme  judicial  court, 
Hancock  county. 

Bills  in  equity,  beard  on  bills,  answers, 
and  proofs,  brought  under  Rev.  St.  c.46,  §§ 
44-48,  to  collect  a  judgment  of  the  defend- 
ants as  stockholders  of  the  Bar  Harbor 
Land  Company,  and  which  the  plaintiffs 
had  recovered  against  the  corporation. 

The  material  portions  of  the  bill  agaln»t 
the  defendant  Paine  are  as  follows: 

"(1)  That  your  complainants,  under 
their  writ  dated  September  7,  A.  D.  1889, 
entered  In  the  supreme  judicial  court, 
holden  at  Ellsworth,  within  and  tor  said 
county  of  Hancock,  on  the  second  Tuesday 
of  October,  A.  D.  1889,  recovered  a  lawful 
and  bona  Me  judgment  against  the  Bar 
Harbor  Land  Company,  on  the  30th  day 
of  January,  A.  D.  1890,  for  the  sum  of  f  3,- 
196.29  debt  or  damage,  and  ;$16.29  costs  of 
suit,  upon  which  said  judgment  execution 
was  duly  Issued,  dated  January  31,  A. D. 
1890,  and  placed  in  the  hands  of  one 
William  Fennelly,  a  deputy -sheriff  of  the 
said  county  ot  Hancock,  who,  on  March  S, 
A.  D.  1890,  made  return  thereon,  In  sub- 
stance, that  after  diligent  search  therefor 
he  could  find  no  property  of  said  corpo- 
ration in  his  precinct,  and  he  duly  re- 
turned said  execution  In  no  part  satisfied; 
which  said  judgment  was  based  upon  a 
claim  in  contract  against  said  Bar  Harbor 
Land  Company  In  favor  of  your  complain- 
ants, expressed  and  implied;  and  that 
said  judgment  Is  still  held  by  your  com- 
plainants in  full  force,  and  not  satisfied, 
reversed,  or  annulled. 

"  (2)  That  said  Bar  Harbor  Land  Com- 
pany is  a  corporation  with  a  capital  stock 
fixed  at  three  hundred  thousand  dollars, 
divided  Into  sixty  thousand  shares  of  the 
par  value  of  five  dollars  each,  organized, 
created,  and  established  under  the  laws  of 
Maine,  on  the  27th  day  of  May,  A.  D.  1887, 
and  from  then  to  and  at  the  date  of  this 
bill  dul,r  existing  and  having  an  eatab- 
lished  place  of  business  at  said  Bar  Har- 
bor. 
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"(3)  That  yonr  complainanta  are  In- 
formed and  believe  that  on  a  certain  day, 
to-wit,  June  4,  A.  D.  1887,  the  said  Edgar 
M.  Paine,  under  the  name  of  Edgar  Paine, 
subscribed  lor,  agreed  to  take,  and  did 
talie,  stock  in  said  corporation  to  a  large 
amount, to-wit,  one  hundred  shares;  that 
the  said  respondent  has  not  paid  lor  the 
stock  BO  taken  by  him,  either  in  rash  or 
In  any  other  matter  or  thing  at  a  bona 
Ode  and  fair  valuation  thereof,  or  made 
payment  in  any  manner  required  by  law. 
[Amended  by  striking  out  the  words  in 
the  first  and  second  lines  so  as  to  read: 
'  That  on  the  4th  day  of  June,  A.  D.  1887, 
said  respondent  subscribed  for,'  etc.] 

"(4)  That  thocaase  of  action  upon  which 
the  said  Judgment  of  the  complainants 
against  said  corporation  was  founded  was 
contracted  wholly  during  the  ownership 
by  the  said  respondent  of  his  said  stock.- 

"(5)  That  tile  proceedings  of  the  said 
complainants  to  obtain  their  said  judg- 
ment against  said  corporation  were  com- 
meneed  on  the  7th  day  of  September,  A.  D. 
1889.  as  by  the  date  of  the  writ  above 
mentioned  appears;  and  that  your  com- 
plainants are  informed  and  bnlieve  [amend- 
ed by  inserting  the  words  *  and  therefore 
aU^e']  that  their  said  procee<11ngs  to 
obtain  judgment  were  thus  commenced 
during  the  ownership  by  the  said  reBpund" 
ent  of  his  said  shares  of  stock,  or  within 
one  year  after  the  transfer  nf  such  stock 
was  recorded  on  the  books  of  said  corpo- 
ration. " 

The  material  allegations  of  defendant's 
answer  are  as  follows : 

"(1)  That,  as  to  the  allegations  con- 
tained in  paragraphs  Nob.  1,  2,  and  4  ot 
the  complainants'  bill,  the  respondent  has 
no  knowledge  or  information  in  the  prem- 
ises, and  neither  admits  nor  denies  said 
allegations,  but  calls  for  proofs. 

"(2)  That,  on  the  date  alleged,  thenv 
spondent  did  agree  to  take,  and  did  take, 
one  hundred  shares  of  the  capital  stock  of 
said  Bar  Harbor  Land  Company,  but  that 
the  respondent  did  pay  for  the  same  la 
cash  at  the  rate  of  three  and  fifty  one-hun- 
dredtbs  dollars  per  share;  in  all,  paying  to 
said  company  for  said  stock  tfareehuudred 
and  fifty  dollars  in  casta. 

"(3)  The  respondent  admits  that  the 
proceedings  of  the  complainants  to  obtain 
tbelr  said  judgment  against  said  company 
were  commenced  on  the  7th  day  of  Sep- 
tember, A.  D.  1889,  but  avers  that  itls  no- 
where alleged  as  a  matter  of  fact,  in  the 
complainants'  bill,  that  said  proceedings 
to  obtain  Judgment  were  thus  commenced 
during  the  ownership  by  said  respondent 
of  bis  said  shares  of  stock,  or  within  one 
year  after  the  transfer  of  said  stock  was 
recorded  opun  the  books  of  the  Bar  Har- 
bor Land  Company  aforesaid.  And  the 
respondent  insists  on  this  special  matter 
of  defense,  and  asks  to  have  the  same  ben- 
efit therefrom  as  if  be  bad  demurred  spe- 
cially to  said  bill. 

"(41  The  respondent  farther  avers  that 
the  debt  upon  which  said  judgment 
against  said  Bar  Harbor  Land  Company 
was  obtained  was  a  mortgage  debt  of 
said  company,  as  appears  by  the  foUow- 
lati  statement :  On  June  14,  1887,  the  com- 
plainants owning  certain  real  property  In 


the  town  of  Eden,  Hancock  county,  Maine, 
subject  to  a  mortgage  for  three  thousand 
dollare,  and  interest  at  six  per  cent,  until 
paid,  given  August  3, 1886,  to  James  Eddy, 
conveyed  the  said  property  to  said  com- 
pany; and,  as  a  part  consideration  for 
said  conveyance,  the  said  company  prom- 
ised, covenanted,  and  agreed  with  the 
complainants  to  assume  and  pay  said 
mortgage;  and  that  this  agreement  is 
the  same  contract  referred  to  in  para- 
graph 1  of  the  complainants'  bill  as  the 
basis  for  the  judgment  herein  described. " 

Respondent's  answer  was  amended  in 
the  following  particulars,  on  such  terms, 
if  any,  as  the  law  court  should  see  fit  to 
Impose: 

After  paragraph  4  Is  added:  "The  re- 
spondent further  avers  thnt  the  dent 
which  is  the  foundation  of  this  proceed- 
ing was  not  contracted  during  bis  own- 
ership of  said  unpaid  stock,  and  he  far- 
ther avers  that  said  judgment  Is  invalid 
in  particulars  which  could  avail  the  cor- 
poration on  a  writ  of  error. " 

It  was  admitted  that  the  mortgage  on 
which  suit  was  brought  and  judgment  re- 
covered has  not  been  paid  by  any  one. 

Wis  well.  King  &  Peters,  for  plaintiffs. 
Deas^y  &  Higgiua,  for  defendants. 

Pbtebb  C.  J.  These  are  salts  in  equity 
to  recover  certain  amounts  from  stock- 
holders who  have  not  fully  paid  for  stock 
taken  by  them  In  a  corporation  against 
which  the  complainants  have  an  unsatis- 
fied judgment.  The  complainants  have 
carefully  pursued  all  the  steps  requisite  for 
recovery  according  to  the  procedure  ap- 
proved in  the  similar  case  of  Grindle  v. 
Stone,  78  Me.  176,  3  Atl.  Kep.  183,  and  we 
see  no  obstacle  in  the  way  ot  sustaining 
either  of  the  suits.  There  can.be  no  need 
of  our  noticing  any  points  in  oppositioD 
to  the  contention  of  the  complainants,  ex- 
cept such  as  we  find  upon  the  brief  of  the 
learned  counsel  of  the  respondents.  What 
is  not  contested  is  admitted. 

"The  first  objection  alleged  is  that  the 
debt  due  the  complainants  is  a  mortgage 
debt  of  the  corporation,  the  statute  (Rev. 
St.  c.  46,  §  47)  providing  that  Btockholders 
shall  not  be  personally  liable  to  contribute 
to  the  payment  of  a  mortgage  debt  of  the 
corporation.  The  facts  are  that  the  com- 
plainants sold  to  the  corporation  real  es- 
tate upon  which  was  a  mortgage  given  by 
the  complainants  to  secure  their  note, 
and,  as  a  part  payment  of  the  considera- 
tion of  the  conveyance  to  it,  the  corpora- 
tion agreed  to  pay  the  mortgage  note, 
holding  the  complainants  indemnified 
against  the  same.  That  was  not  a 
mortgage  debt  of  the  corporation.  Their 
liability  Is  upon  a  contract  with  thn  com- 
plainants to  pay  that  debt.  The  corpora- 
tion owed  the  complainants  a  sum  of 
money  equal  to  that  debt,  and  agreed  to 
pay  them  by  paying  such  debt.  Paying 
the  debt  would  pay  the  complainants. 
Not  paying  It,  the  corporation  owed  the 
complainants  the  amount.  Tbe  policy  of 
the  statute  is  only  to  exempt  stockholders 
in  a  corporation  from  liability  on  a  debt 
which  the  corporation  itself  has  secured 
by  mortgage;  the  presumption  being  that 
in  such   case   the   creditor   bus    security 
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enonsb.— atan  tfrenta,  menrlty  be  la  satla- 
fled  with. 

I%e  next  ob]ectlon  la  that  the  complain- 
ants are  not  entitled  to  recover,  because 
they  have  not  tliemsdvee  flrat  paid  the 
mortgage  debt  before  proceeding  against 
the  corporation  or  its  s^odibolders.  The 
case  of  Burbank  ▼.  Gould,  15  Me.  118.  is 
cited  upon  this  point,  and  it  tends  to  sus- 
tain the  view  that  each  a  defense,  had  It 
been  made,  would  have  prevented  a  recov- 
er; against  the  corporation.  That  case, 
however,  has  been  moch  shaken  by  the 
coarse  of  decision  since  its  day,  and  wheth- 
er it  wonld  stand  against  the  weight  of 
authority  now  In  opposition  to  It  may  be 
qnestlonable.  The  more  modern  doctrine 
seems  to  be  that  the  grantor  can  recover 
the  debt  of  the  grantee,  who  has  agreed 
to  pay  it,  in  order  to  have  the  means  with 
which  to  pay  It  himself,  and  be  discharged 
from  his  obligation.  Equity  can  be  re- 
sorted to,  In  such  case,  to  require  a  proper 
appropriation  of  the  money  recovered. 
Locke  V.  Homer,  131  Mass.  93,  emhodlea  a 
mass  of  citations  on  the  question. 

But  the  disadvantage  of  the  defense  in 
the  present  case  is  that  the  complainants 
^ready  have  a  Judgment  against  the  cor^ 
poratlon  for  the  amount  of  the  debt,  ob- 
tained without  opposition;  and  that  the 
respondents  as  stockholders,  in  the  absence 
of  fraud  or  want  of  jurisdiction,— and 
wrong  is  not  in  this  case  pretended, — are 
(■oncluded  thereby.  Mllllken  v.  Whlte- 
honse,  49  Me.  627.  This  is  a  common  prin- 
ciple in  the  law,  fonnd  in  many  anafogoas 
cases.  Tills  point  6f  defense  comes  too 
late.  Itshonld  havebeen  before  judgment 
against  the  corporation,  if  at  all. 

Another  point  only  is  taken,  evidently 
not  much  relied  on,  and  that  Is  that  there 
is  not  evidence  showing  that  the  respond- 
ents were  stockholders  at  the  time  the 
debt  against  the  corporation  was  con- 
tracted. They  were  oriE:lnal  stockholders, 
commencing  their  ownership  with  the  in- 
ception of  the  corporation.  It  does  not 
appear  that  they  have  ever  conveyed. 
Owners  at  the  beginning,  nothing  to  the 
contrary  appearing,  owners  till  the  end,  is 
the  presumption  of  continuance  in  circum- 
stances likethese.    Orlndle  v.Stone,Bnprs. 

Complainants  were  allowed  to  make  a 
formal  amendment.  The  respondents 
amended  and  added  on  their  side  also. 
The  amendments  were  not  of  a  character 
that  require  the  imposition  of  terms. 

Bills  sustained,  with  costs. 

Walton,  Vibgin,  Libbet,  Habkelx.,  and 
Whitjchousb,  JJ.,  concur. 


(83  u*.  ttt) 


Bbat  t.  Bvsbbt  et  al. 

(SuprenM  iTudtoioI  Court  oj  Maline.   Aprtl  8, 
1S91.) 

OnD— OORSmOK— RBSBBVAnOH— WiXVBB. 

A  deed  of  land  containing  a  reservation  of 

Satnrage  for  two  cows  during  the  lUe-time  of 
e  grantor,  or,  in  lien  thereof,  the  grantee's 
personal  obUgatlon  to  fit  her  yearly  f ael  for  the 
stove,  and,  in  aid  of  the  reservation,  t^e  stipa- 
latlon  tliat  the  grantee  "is  not"  to  incumber  or 
sottvey  tbe  land  meantime,  does  not  create  an  es- 


tate on  eondltloii,  but  ooutiiya  a  tee  sabjeot  to 
the  reservation. 

(Offldal.) 

Beport  from  supreme  Jndlclal  court, 
Piscataqais  coanty. 

This  was  a  real  action.  Plea,  aol  bcWb. 
The  plaintiff  put  In  a  deed  from  one  L/om- 
bard,  given  In  1854,  which,  it  was  admit- 
ted, covet«  the  locus,  and  rested. 

The  defendants  put  in  a  warranty  deed 
from  the  plaintiff,  dated  Jnly  1, 1881,  duly 
recorded,  to  JUhn  Roberts,  covering  the 
same  premises.  ' 

It  was  admitted  that  Roberts,  the  gran- 
tee, filed  his  petition  In  Insolvency,  in 
Piscataquis  county,  February  12.  1887, 
and  Calvin  B.  Kittrudge  was  appointed 
his  assignee;  that  said  assignee,  under 
a  proper  license,  sold  and  conveyed  by 
qoitdalm,  Jnly  16,  1887,  the  insolvent's 
interest  in  the  premises  to  one  Micajab 
Hudson, who  sold  and  conveyed  the  same 
to  the  defendants  on  July  27,  1887. 

The  insolvent.  Roberts,  mortgaged  the 
same  premises  February  12,  1887,  to  Jo- 
seph B.  Peaks,  for  f  75,  to  secure  the  fees, 
expenses,  etc.,  incident  to  his  proceedings  Id 
insolvency.  This  mortgage  was  purchased 
July  9, 1887,  by  Hada3n,  who,  having  t^- 
en  an  assignment  of  it,  transferred  It  July 
27,  1887,  to  the  defendants.  Joseph  B. 
Peaks  testified  that,  on  September  27,1887, 
he  went  upon  the  locua  at  the  request  of 
Catherine  Bray,  the  plaintiff,  and  took 
possession  of  the  premises,  at  her  request, 
nnder  a  claim  of  condition  broken  in  ber 
deed  to  Roberta.  It  was  admitted  that 
the  plaintiff  was  never  prevented  from,  nor 
tntertered  with  in,  pastaring  ber  cows  up- 
on the  premises  in  question. 

J.  B.  Peaks,  for  plaintiff.  Henry  Had- 
eoa,  for  defendants. 

Haskell,  J.  The  contention  la  whether 
certain  words,  inserted  in  a  warranty  deed 
between  the  description  and  habendum, 
create  a  condition  subsequent  that  mai 
work  a  forfeiture  of  the  grant.  The  words 
are: 

"Said  Catherine  Bray  [the  grantor]  re- 
serves the  right  in  the  above-described 
farm  to  pasture  two  cows  in  the  pasture 
or  pastures,  used  as  such  for  the  benefit  ol 
said  Catherine  Bruy  during  her  life-time; 
or,  if  she  does  not  nse  the  pastures  as 
above,  said  John  Roberts  [the  grantee]  is 
to  fit  ber  year's  wood  up  for  the  stove. 
Said  John  Roberts  is  not  to  place  any  in- 
cumbrance on  said  land,  or  convey  the 
same  to  any  one  during  the  life  of  said 
Catherine  Bray." 

Conditions  subsequent  are  not  favored 
in  law,  and  "an  estate  on  condition  can- 
not be  created  by  deed,  except  when  the 
terms  of  the  grant  will  admit  of  no  other 
reasonable  interpretation, "  ( Ayer  v.  Em- 
ery, 14  Allen,  70;)  and  the  grantor's  own 
language  must  be  moat  strongly  con- 
strued against  him,  (Hooper  r.  Cnm- 
mings,  45  Me.  359.) 

It  should  be  considered,  too,  that,  since 
the  time  of  Coke,  certain  appropriate 
words  have  been  universally  understood 
to  create  a  conditional  estate.  Co.  Litt. 
Lib.  8,  c.  5.  These  are,  "provided,"  "on 
condition, "  " so  as. "   "To  every  good  «nn» 
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dltton  la  reqnlrad  an  cxtek^al  form." 
Shep.  Touch.  126. 

"In  derUes  &  conditional  estate  may  be 
created  by  the  use  ol  words  which  declare 
that  It  is  given  or  devised  for  a  certain 
purpose,  or  with  a  particular  intention. 
But  this  rule  la  applicable  only  to  those 
grants  or  gilts  which  are  purely  volun- 
tary, and  where  there  is  no  other  consld. 
eratlon  movinif  the  grantor  or  donor  be- 
Rides  the  purpose  for  which  the  estate  Is 
declared  to  be  created.  Bat  such  words 
do  not  make  a  condition  when  used  in 
deeds  of  private  persons."  Rawson  v. 
Uxbridge,  7  Allen,  128;  Labaree  V.  Carle- 
ton,  5S  Me.  211;  Duke  of  Norfolk's  Case, 
Dyer.  188b;  Porttngton'B  Case,  10  Coke, 
42a. 

Apt  words,  even,  do  not  always  create 
a  conditional  grant  whi«re  the  intent  of 
the  grantor,  as  shown  by  the  whole  deed, 
was  otherwise.  City  Mission  ▼.  Appleton, 
117  Mass.  826;  Sohler  v.  Trinity  Church, 
109  Mass.  1 ;  Stanley  ▼.  Colt,  5  Wall.  119. 

The  grant  in  question  was  for  the  ex- 
pressed consideration  of  $500.  The  reserva- 
tion Is  pasturag^e  for  two  cows  during  the 
life-time  of  the  grantor,  or,  in  lieu  thereof, 
the  grantee's  personal  obligation  to  fit 
her  yearly  fuel  for  the  stove.  In  aid  of 
the  reservation,  the  grantee*  is  not  "to 
Incumber  or  convey  the  land  meantime. 
That  Is,  he  stipulates  two  things,— to  fit 
the  wood  for  the  stove  if  required,  and  to 
not  sell  the  land  during  the  life-time  of  the 
grantor.  Suppose  the  grantee  dies  be- 
fore the  grantor,  does  the  land  descend 
charged  with  the  grantee's  agreements 
expressed  In  the  deed  ?  Parish  v.  Whitney, 
S  Gray,  516;  NeweU  v.  Hill,  3  Mete.  (Mass.) 
180. 

Moreover, the  forfeiture  is  now  claimed 
by  reason  of  the  grantee's  mortg^age  to 
the  plalntlfTs  attorney  contrary  to  the 
supposed  condition  in  thedeed.  Themort- 
gage  for  description  refers  to  the  deed  in 
question,  and  secured  $76  for  the  expenses 
of  the  mortgagor's  Insolvency  proceed- 
ings. The  mortgagee,  now  the  plalntiirs 
attorney,  would  not  have  taken  the  mort- 

fage,  and  enforced  it  as  a  valid  security, 
Dowing  it  to  have  been  worthless.  It  is 
more  probable  that  the  plaintiff,  who  ad- 
mits In  her  brief  that  she  Is  the  grand- 
mother of  the  mortgagor,  knowing  that 
he  bad  beeome  Involved  with  pressing 
debts,  and  needed  money  to  avail  himself 
of  the  beneflcent  provisions  of  the  Insolv- 
ent law,  assented  to  the  mortgage.  She 
might  waiv^  conditions  in  her  deed,  if 
there  were  any.  Hooper  v.  Cummings, su- 
pra. The  defendants  are  assignees  under 
the  mortgage  and  grantees  of  the  equity 
under  a  deed  from  the  assignee  In  insolv- 
ency of  the  mortgagor. 

The  absence  of  apt  words  creating  a 
conditional  estate,  the  rule  of  law  requir- 
ing a  construction  of  the  deed  most 
strongly  against  the  grantor,  and  the 
rplnctance  of  courts  to  declare  forfeitures, 
and  the  peculiar  relation  and  conduct  of 
the  parties  In  interest,  lead  Che  court  to 
sonsider  the  deed  in  question  as  the  con- 
veyance of  a  fee,  and  not  merely  a  condi- 
tional estate.  The  result  leaves  the  plain- 
tiff in  the  full  enjoyment  of  the  reserva- 
tion In  her  deed.    Stohe  v.  Houghton,  189 


Mass.  176;  &yling  t.  Kramer,  188  Mass, 
12;  Kennedy  t.  Owen,  186  Mass.  199i 
Judgment  for  the  defendants. 

Prtebs,  C.  J.,  and    Libbet,  Emebt, 
FosTKB,  and  WBitEBousE,  JJ.,  concurred. 


OBEBNt.BAr  T.  ALunr. 


I  He.  S33) 


(iSupreiM  Jtulicial  Court  of  Maine.    April  8, 
1891.) 

RieBT  to  Co»Tt  —  Fins  D^smmoi  Ooiraanujras— 
FtaAsiNes  WuymD. 
1.  Whare  a  deTendant  tets  tip  payment  under 
a  plea  %mig  darrein  contbivanoe,  and  the  defense 
prevails,  the  plaintlfl  recovers  the  oosts  up  to  the 
date  of  the  plea,  and  the  defendant  recovers  them 
afterwards. 

S.  The  same  resnlt  propwiy  enonrh  follows 
where  all  the  facts  involving  such  a  defense  are 
sabmltted  toa  judge  atnisi  prltwfor  Ua  deolaion 
upon  them  without  pleadinea.  In  saoh  case 
formal  pleadings  are  impliedly  waived. 
iOffiftal.) 

Exceptions  from  supreme  Judicial  court, 
Franklin  county. 

This  was  an  action  of  asaumpslt  for 
■money  had  and  received,  and  referred  to 
the  presiding  justice  with  leave  to  except. 
The  original  action  was  brought  by  La- 
cretia  Cooiidge,  plaintiff's  intestate.  In 
that  action,  reported  to  the  full  court, 
there  was  a  decision  in  favor  of  the  plain- 
tiff, and  the  following  rescript  sent  down : 

"Whether  the  defendant  was  appointed 
guardian  under  the  fifth  or  sixth  section 
of  chapter  67,  Sev.  St.,  the  appointment 
was  void  for  want  of  jurisdiction  in  the 
probate  conrt.  The  records  fail  to  show 
that  the  platntitf  was  a  married  woman, 
as  required  tn  one  case,  or  that  an  inquisi- 
tion was  had,  as  required  in  the  other. 

*  But  as  the  defendant  appears  to  have 
acted  in  good  faith,  though  he  is  required 
to  account  for  all  the  property  received 
from  or  tor  the  plaintiff,  he  is  entitled  to 
have  deducted  therefrom  the  amount 
turned  over  to  the  guardian  subsequently 
appointed,  as  well  as  that  paid  to  her  or 
for  her  benefit  at  her  request,  or  with  her 
consent,  express  or  Implied.  For  the  bal- 
ance. If  any,  the  plaintiff  will  be  entitled 
to  Judgment.  If  none.  Judgment  will  be 
for  defendant.  Damages  to  be  assessed  at 
olslprlua." 

See  CooUdge  v.  Allen,  82  Me.  28,  19  AtL 
Rep.  89. 

For  the  purposes  of  this  case  it  was  ad- 
mitted that  the  defendant,  under  the  de-. 
cision  of  the  law  conrt,  was  indebted  to 
plaintiff,  at  the  date  of  the  writ,  in  a 
greater  sum  tban  $20;  but  had  be- 
fore her  death,  and  at  this  term,  paid 
over  the  entire  amount  to  her  legal 
guardian,  who  was  authorised  to  and 
did  receive  the  same.  The  presiding  Jus 
tice  assessed  the  damages  at  one  cent,  and 
ordered  judgment  for  plaintiff  for  that 
sum.  To  this  assessment  and  order  the 
defendant  excepted. 

E.  O.  Greenleaf,  for  plaintiff.  H.  L, 
Wblteomb,  for  defendant. 

Pbtebs,  C.  J.  When  this  suit  was 
bfuugbt  there  was  a  eause  of  action  for 
money  had  aud  received  exceeding  the 
sum  of  $20.    The  case  went  to  the  law 
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conrt,  and  was  sent  back,  after  the  de- 
cision of  Mome  questioDB,  for  an  asBess- 
ment  at  nial  prtua  of  damages  for  tue 
plaintiff.  During  vacation,  before  the 
cause  came  on  for  trial,  the  sum  due  the 
plaintiff  was  paid  to  another  party  au- 
thorized by  law  to  accept  payment  of  the 
same, leaving  the  plainttfi  without  further 
foundation  for  his  action.  The  case  was 
referred,  upon  these  tacts,  to  the  judge  at 
ji/siprfas  for  decision  of  all  questions,  who 
ordered  a  judgment  for  the  plaintiff  for 
nominal  damages,  without  costs. 

Had  the  defendant  set  up  payment  un- 
der a  plea  pals  darrein  coatlnuance,  the 
facts  would  have  supported  the  plea,  and 
judgment  must  have  been  for  the  defend- 
ant, the  plaintiff  recovering  costs  up  to 
the  date  of  the  plea  and  the  defendant  aft- 
erwards. 

After  such  plea  a  plaintiff  has  an  option 
to  submit  to  it,  or  to  proceed  with  his  ac- 
tion. He  recovers  costs  until  such  plea  Is 
Interposed,  because  until  then  his  action 
is  well  founded.  But  afterthat  it  would 
be  wrongfully  prosecuted.  Up  to  that 
time  he  is  the  prevailing  party,  while  after 
that  the  defendant  becomes  tUe  prevailing, 
party.  Lyttleton  v.  Cross,  4  Barn.  &  C. 
117;  Coffin  v.  Cottle,  3  Pirk.287;  Staples  y, 
Wellington,  62  Ue.  9.  It  has  already  been 
so  decided  in  this  state.  Leavitt  v. 
School-Dlst.,  78  Me.  574.  7  Atl.  Rep.  600. 

No  such  plea  was  presented.  But  we 
are  disposed  to  think  the  result  should  be 
the  same,  upon  the  ground  that  a  refer- 
ence to  the  sitting  justice  for  a  settlement 
of  all  the  questions  of  the  case  would  be 
regarded  as  a  waiver  of  formal  pleadings. 
Substituting  this  result  for  the  entry  made 
would  give  to  each  party  his  legal  right. 

Exceptions  sustained  so  far  as  to  modify 
the  decision  of  the  judge  by  allowing  full 
costs  to  the  plaintiff  up  to  the  Ist  day  of 
the  March  term,  1S90,  and  full  costs  to  the 
defendant  afterwards. 

Walton,  Vibgin,  Lidbet,  and  Whitk- 
BOUSB,  JJ.,  concur. 


(83  He.  S39) 


In  re  Bursebs. 


(Supreme  Jvdidal  Court  of  Maine.    April  8, 
18»L) 

Insolvency  —  Pkovabm  Debts—  Rights  of  Rb* 

TIBTKO    F4BTNBB  —  AMBNDMEiri    OF    PSOOF    OF 

Debt. 

1.  Where  a  partner  sells  his  interest  in  the 
partnership  property  to  his  copartner,  who  agrees 
as  a  part  of  the  consideration  of  purchase  to  pay 
the  partnership  debts,  and  bold  his  partner  harm- 
less therefrom,  and  such  partner  in  good  faith 
afterwards  pays  a  debt  of  the  firm  to  save  his  own 
credit,  he  may  prove  the  payment  as  an  Individ- 
ual claim  of  his  own  against  the  private  estate  of 
the  copartner,  who  after  such  payment  has  gone 
into  insolvency. 

2.  A  creditor  who  has,  t>y  mistake  of  either 
fact  or  law,  proved  a  debt  against  a  partnersliip 
estate,  when  more  properly  provable  against  the 
private  estate  of  one  of  the  partners,  may  be  al- 
lowed, in  the  disr-retion  of  the  court,  to  withdraw 
his  proof  from  the  proceedings  In  the  one  estate, 
and  present  it  against  the  other. 

(O^cial.) 

Exceptions  from  supreme  judicial  court, 
Penobscot  county. 
This  was  a  proceeding  in  insolvency  in 


the  estate  of  Sheridan  F.  Ireland,  ad- 
judged an  insolvent  individually  and  as  a 
member  uf  the  firm,  Burgess  &  Ireland,  by 
the  court  of  insolvency  for  Penobscot 
county,  on  bis  petition  filed  October  19, 
1887.  The  case  comes  into  this  court  by 
bill  of  exceptions  to  the  rulings,  and  or- 
ders of  the  presiding  justice,  filed  thereto 
by  Haynes,  Plltsbury  &  Co.  and  other 
creditors,  who  objected  to  the  plaintifl's 
right  to  withdraw  his  proof  of  debt  which 
had  been  allowed  as  a  claim  against  ttie 
firm.  Burgess  &  Ireland,  consisting  of  the 
plaintiff  and  the  insolvent,  and  having  the 
debt  allowed  against  Ireland's  individual 
estate.  The  exceptions  were  certified  to 
the  full  court,  under  Rev.  St.  e.  70,  S  13. 

The  principal  facts  are  disclosed  by  the 
following  extracts  from  the  appellant's 
petition  in  the  court  of  insolvency :  "That 
in  the  month  of  April,  18S7,  he  dissolved 
partnership  with  said  Ireland,  under  an 
agreement  then  made  by  which  he,  the 
said  Ireland,  assumed  and  agreed  to  pay 
all  the  debts,  etc.,  of  the  said  partnership, 
and  said  Ireland  then  and  there  received 
all  the  assets  of  said  firm ;  that  said  Ire- 
land thereafter  conducted  business  on  bis 
own  account  until  about  the  20th  of  June 
following,  when  he  suspended  payment 
owing  debts  both  individually  and  as  a 
member  of  said  firm  ;  that  on  the  16th  of 
August  Bacon  &  Co.,  of  Boston,  were 
creditors  of  said  firm  In  the  amonnt  of 
$53158,  and  of  Ireland,  individually,  in 
the  sum  of  f49.13,  and  that  on  that  day 
the  appellant  was  compelled  to  pay  said 
firm  debt,  and  procured  the  same  to  be 
assigned  to  himself  to  bis  own  use  and 
benefit,  beln^  now  the  sole  owner  thereof; 
that  said  debt  was  proved  as  a  partner- 
ship debt  in  the  insolvency  proceedings  of 
said  Ireland  in  the  name  of  Bacon  &  Co., 
but  alleging  the  assignment  in  the  depobi- 
tlon  for  the  proof  of  debt;  •  •  •  that 
said  claim  thus  proved  should  be  with- 
drawn and  proved  as  an  individual  claim 
against  6ald  Ireland,  as  In  the  deposition 
herewith  presented  is  more  specifically 
stated.    Dated  November  15, 1888. " 

Haynes,  PUlsbury  &  Co.  intervened,  and, 
having  filed  objections  to  the  petition,  a 
hearing  was  had  thereon,  March  28,  1889, 
in  the  court  of  insolvency,  which  ou 
May  9, 1889,  made  a  decree  ordering  that 
the  "  claim ,  as  presented  in  the  proof  of  debt 
re/erred  to  in  tlie  foregoing  petition,  be, 
and  the  same  is  hereby,  wholly  rejected 
and  disallowed," 

From  this  decree  an  appeal  was  taken 
to  the  next  term  of  the  supreme  judicial 
court,  where,  after  hearing,  the  presiding: 
justice  ordered  that  the  decree  uf  the  court 
of  Insolvency  be  reversed,  and  the  appel- 
lant allowed  to  prove  his  claim,  the  part- 
nership debt,  finding  as  a  fact  that  the 
appellant  had  paid  it  to  Bacon  &  Co.,  and 
ruling  that  it  could  be  proved  as  a  claitu 
for  money  paid  under  said  agreement  of 
Ireland  to  pay  the  partnership  debts  of 
Burgess  &  Ireland. 

To  this  order  and  ruling  the  objecting 
creditors  filed  exceptions. 

Cbarlea  H»mUn,  for  appellant.  Barker, 
Voae  &  Barker,  for  objecting  creditors. 

FsTBBS,  C.  J.    The  court  ia  of  the  opla> 
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Ion  that  the  ralingr  at  the  trial  ot  thia  case 
was  correct. 

One  partner  sells  his  Interest  In  the  part- 
nership property  to  his  copartner,  the  lat- 
ter promising  as  a  part  of  the  transac- 
tion to  pay  the  partnership  debts.  Thia 
promise  constitutes  a  direct  and  personal 
obligation  ot  the  one  to  the  other.  It  the 
retiring  partner  pay  a  debt  which  his  late 
associate  agreed  to  hold  him  harmless  of, 
he  Immediately  has  a  claim  against  the 
latter  for  money  paid.  He  can  at  once 
bring  salt  npon  the  claim.  We  do  not 
feel  tbe  force  of  the  argnment  that  the  ac- 
tion must  be  special  on  the  contract  o(  in- 
demnity, and  not  maintainable  until  all 
the  partnership  debts  hare  been  paid. 
There  may  or  may  not  be  otli^r  defaults, 
and,  if  there  are.  It  may  be  dlfiBcalt  to  an- 
ticipate whether  they  will  occur  or  not, 
and  long  periods  may  lapse  between  de- 
faulta.  Such  a  remedy  might  turn  out  to 
bea  Terylnadeqnate  Indemnity.  We  think 
that,  aa  often  aa  money  is  paid  on  dis- 
tinct and  independent  debts  by  the  retir- 
ing partner,  on  account  of  default  of  pay- 
ment by  the  other  partner,  suits  are  main- 
tainable therefor  in  the  common  form  of 
action  for  money  paid.  Fay  v.  Guynon, 
181  Mass.  SI;  Stevens  y.  Record, 56  Me. 488. 

It  follows,  WB  think,  that  such  a  claim 
may  be  presented  against  the  private  es> 
tate  of  the  defaulting  partner.  If  his  estate 
b©  in  process  of  settlement  in  insolvency, 
provided  that,  when  the  partners  con- 
tracted between  themselves,  no  conspiracy 
or  wrongful  Intention  existed  In  relation 
to  such  estate.  A  partner  may  contract 
in  good  faith  with  a  copartner  as  he  may 
vfitb  any  one  else. 

In  the  case  before  us,  it  appears  that  the 
partner,  who  purchased  the  property  and 
basinesB,  some  time  afterwards  carried 
both  the  partnership  estate  and  his  own 
private  estate  into  insolvency  for  settle- 
ment. Tbeotherpartner.presentclaimant, 
ha  ving  t>een  rcqulred,Bome  time  prior  to  the 
insolvency,  to  pay  a  debt  against  the  firm, 
took  an  assignment  of  it  to  himself,  and 
bad  it  proved  for  his  benefit,  In  the  name 
of  the  assignor,  against  the  partnership 
estate.  This  was  an  iiTegular  proceeding. 
In  law  he  could  not  take  an  assignment  to 
himself  of  a  claim  against  himself,  nlthough 
aarainst  himself  and  auothor.  Theactwas 
payment  of  the  debt,  and  the  original 
creditor  had  no  claim  to  be  proved. 

The  claimant  now  asks  that  the  proof 
of  claim  against  tbe  partnersliip  estate  t>e 
withdrawn,  and  he  allowed  to  present  his 
claim  against  the  private  estate  of  the 
debtor.  In  re  Golder,  2  Hask.  88.  Jodge 
Lowell,  in  the  case  of  In  re  Hubbard, 
1  Low.  190,  held  that  a  creditor  who  baa 
proved  his  debt  In  bankruptcy  may  be 
permitted  to  withdraw  his  proof,  if  it 
was  made  under  a  mistake  of  law  or  fact. 
Much  more  allowableshould  it  be  regarded 
when  the  first  proof  was  improperly  made. 
The  case  of  Ex  parte  Lake,  2  Low.  544, 
sabstantially  like  the  present,  is  favorable 
to  the  claimant's  contention.  We  think 
It  would  be  a  matter  of  Justice  to  allow 
tbe  plaintiff  to  withdraw  his  claim  In 
one  form  and  present  it  in  tbe  other,  aa 
prayed  for  by  him.  Tbe  estate  is  in  a  con- 
dition not  to  Buffer  injory  by  the  change, 


as  no  confaslon  of  assets  will  be  created 
thereby.  Fraud  la  not  suggested.  The 
claimant  paid  the  debt  in  good  faith  in 
August,  1887,  and  bis  partner  did  not 
go  Into  Inaolvency  until  October  after- 
warda. 

The  appellee  cites  Morton  v.  Richards, 
18  Gray,  15,  aa  inconsistent  with  tbe  prac- 
tice approved  by  Judge  Lowkll.  It  is 
to  be  noticed  that  that  case  was  decided 
on  tbe  peculiar  terms  of  the  Massachusetts 
statute,  not  liberal  enough  to  embrace  a 
case  like  tbe  present,  thongh  the  court  in 
tbe  opinion  lutiraatu  that  it  might  have 
been  better  if  tbe  statute  had  not  been 
limited  aa  it  was.  Our  statute  is  of  much 
wider  effect.  By  chapter  70,  §  25,  Rev.  St.. 
all  debta  due  and  payable  from  the  debtor 
at  the  time  of  filing  tbe  petition  for  in- 
solvency proceedings  are  provable.  The 
Massacbasetta  case,  therefore,  fails  of  in- 
fluence on  the  present  question. 

Exceptions  overruled. 

LiBBET,  VisoiN,  Emery,  Haskell,  and 
Whitehoubb,  J  J.,  concur. 

'  (83  Me.  338) 

Hagektht  v.  Phillips. 

(Supreme  Judicial  Court  of  Maine.    April  8, 
1891.) 

CONTBIBUnOK  BSTWS£N  InSORSERS. 

A.,  being  In  flnanoial  straits,  made  a  note 
to  his  own  order,  signed  by  his  firm  as  makers, 
and  indorsed  by  him,  and  procured  tliren  of  his 
friends  to  indorse  the  same  with  him  in  blanlc 
for  his  accommodation.  Before  maldng  the  note, 
he  applied  to  the  three  separately,  and  eash  prom- 
ised to  indorse  if  the  others  woald.  Nothing' 
was  said  by  or  to  either  of  them  about  the  order 
of  Indorsement,  or  the  share  of  liability  to  be  as- 
sumed. Tbe  note  was  sent  around  for  them  to 
si^  severally,  }ust  as  they  happened  to  be  found, 
without  any  design  as  to  the  precedence  of  sig- 
natures. Meld,  that  the  }ury  was  justified  in 
finding  that,  as  between  themselves,  it  was  a 
Joint  accommodation  indorsement,  such  as  ren- 
ders them  liable  to  contrlbnte  equally  in  the  pay- 
ment of  the  note,  they  having,  on  account  of  the 
\m^lveaey  of  the  makers,  to  pay  the  same. 
iOfflddl.) 

Exceptions  from  supreme  Judicial  court, 
Hancock  county. 

This  was  an  action  ot  assumpsit  in  ■which 
the  plaintiff  recovered  a  verdict  for  the 
amount  due  him  from  the  defendant  aa  a 
joint  accommodation  Indorser  of  a  note 
which  the  plaintiff  had  paid.  It  appeared 
that  the  note,  thus  paid  by  the  plaintiff, 
was  a  renewal  by  the  same  parties  of  an- 
other note  of  the  same  amount.  The  de- 
fendant objected  to  the  admission  of  the 
first  note  In  evidence,  and  all  evidence  re- 
IntingT  to  it,  as  immaterial.  The  court 
admitted  it  as  showing  tbe  terms  of  in- 
dorsement,  and  permitted  the  plaintiff  to 
introduce  the  second  note,  and  show  what 
was  done  with  it,  against  the  defendant's 
objection  that  whether  or  not  it  was  a 
renewal  was  a  legal  proposition.  The 
court  also  permitted  theplalntlff  to  prove, 
subject  to  the  defendant's  objection,  con- 
versations between  the  maker  of  the  note 
and  bis  accommodation  Indorsers. 
•  iVIawell,  King  &  Peters,  for  plaintiff. 
O.  P.  Datton,  tor  defendant. 

Prtbrb,  C.  J.  The  plalntift,  having  paid 
a  note  on  which  be  was  an  ijidoraer  with 
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two  otbei^,  Boes  the  defendant,  another 
IndOraer,  for  cuatributlon,  claiming  that 
the  three  IndorseFS,  as  between  them- 
selveB,  were,  by  parol  understanding 
amounting  to  agireement,  Joint  indoreers 
taoldeu  alike.  The  note,  running  from  the 
Arm  uf  Mason  &  Gnshman.  to  the  order  of 
H.  B.  Mason,  a  member  of  the  firm,  stood 
indorsed  in  blault  In  the  following  order 
of  names:  U.  B.  Mason,  A.  O.  Hagerttay, 
George  A.  Phillipa.  H.  B.  PhlUips.  (defend- 
ant.) 

By  the  reading  of  the  note,  all  previona 
indorsers  would  be  liable  to  the  defendant 
thereon,  and  not  h?  to  them.  The  plain- 
tiff, however,  contends  that  the  apparent 
phase  of  liability  is  changed  by  the  facta. 

While  oral  evidence  is  admissible  to 
prove  the  contention  of  the  plaintiff.  It 
should  be  clear  and  satisfactory.  Inasmuch 
as  there  is  easily  a  temptation  to  attempt 
to  pervert  the  truth  in  such  a  matter,  and 
the  note  is  itself  strong  evidence  that  it 
represents  the  contract  correctly.  The 
burden  of  proof  lies  heavily  upon  the 
plaintiff. 

The  note  in  qnestion  was  undoubtedly 
the  renewal  of  a  previous  note,  with  the 
aame  signera  and  indorsers,  and  made  on 
the  same  terms  and  conditions.  Ail  facta 
tonching  the  first  note  were  therefore  ad- 
missible in  the  controversy  over  the  sec- 
ond, the  two  notes  really  conatitnting  bat 
one  transaction. 

As  to  the  first  note, Mason  testified  that 
his  firm  needed  money ;  that  he  conceived 
the  idea  of  raising  it  ou  a  note  to  be  in- 
dorsed by  his  friends,  having  in  mind  the 
three  persons  whose  names  were  after- 
wards obtained;  that  he  saw  these  per- 
sons separately,  and  aslted  each  it  be 
would  indorse  a  f  2,000  note  for  him  if  the 
two  others  would,  and  all  consented  to 
do  so;  that  nothing  was  said  by  him  or 
them  in  relation  to  the  order  of  indorae- 
meut;  that  heafterwards  obtained  the  in- 
dorsements, calling  upon  the  parties  Just 
as  he  happened  tu  find  them,  having  no 
design  as  to  who  should  bIro  first  or  last; 
and  that  all  that  was  said  touching  the 
manner  of  signing  was  an  assurance  to 
the  first  signers  that  the  note  should  not 
be  used  until  signed  by  all.  Hagertby  and 
George  A.  PhillipH  corroborate  this  state- 
ment, testifying  that  each  of  them  prom- 
ised to  Indorse  it  the  other  two  would ; 
that  the  note  was  not  to  be  used  until  the 
three  indorsed  it;  that  nothing  was  said 
about  the  order  of  Indorsement;  and  that 
no  design  was  entertained  by  them  except- 
ing that  the  note  sliould  have  the  triple 
indorsement  to  complete  the  transaction. 

The  defendant  testifies  differently,  not 
asserting  tbatit  was  expressly  stated  that 
be  was  to  indorse  the  note  only  upon  the 
liability  of  a  last  indorser,  but  claiming aa 
much.  He  seems  to  have  preferred  to  sign 
last  on  the  second  note,  presumably,  lest 
the  note  would  be  used  without  the  other 
aignatures.  The  plaintiff  brought  out 
considerable  testimony  in  rebuttal  of  the 
defendant's,  which  bad  a  very  strong  ten- 
dency to  show  that  some  of  defendant's 
material  statemeots  were  mistakes. 

There  is  much  evidence  on  the  question 
ot  renewal  that  is  Important  in  itself,  but 
not  necessary  to  be  quoted  in  an  examina- 


tion more  espeeially  of  tbe  legal  features 
of  the  case.  It  may  be  added,  however, 
that  tbe  evidence  alluded'  to  hardly 
atrengttaena  or  weakens  that  more  espe- 
cially applicable  to  the  history  ot  the  first 
note. 

The  jury, in  finding  for  theplaintlB,  have 
dec,lared  that  the  indorsers  assumed  a 
joint  liability, and  that  any  loss  sustained 
should  be  apportioned  between  them. 

Does  the  evidence  justify  tbeconclusion? 
Not  a  word  was  spoken  by  one  indorser 
to  another  during  negotiation.  The  facts 
werecommuulcatedthroogh  Mason.  Each 
promised  to  sign  if  others  would.  If  the 
act  done  was  the  act  promised  to  be  done, 
the  order  of  signing  was  immaterial,  be- 
cause it  was  not  a  qualification  of  tbe 
promise.  Each  indorser  made  precisely 
the  same  promise.  Either  was  as  much 
entitled  to  last  sign  as  the  other.  The 
first  and  second  signers  required  assur- 
.ance  that  the  third  would  sign,  a  useless 
formality  if  their  risk  was  not  lessened 
thereby.  They  understood  that  tbe  in- 
dorsers were  to  be  holden.  alike,  basing 
their  conclusion  on  precisely  tbesamefacta 
that  were  presented  to  tbe  defendant  to 
induce  him  to  sign.  The  requestot  Mason 
was  that  tbe  defendant  would  Indorse  for 
him,  not  for  otbera.  The  idea  w.as  to  di- 
vide the  riak  among  hia  trlenda.  Tbe  de- 
fendant's promise  was  not  to  indorse  last, 
but  to  indorse.  He  was  not  to  do  an  act 
alone;  the  three  were  to  do  the  act.  The 
three  did  it,  sharing  obligation  and  risk 
alike.  If  the  defendant  be  let  out,  tbe  re- 
suit  would  be  that  he  did  nob  atialst  hia 
friend.  Others  furnished  tbe  osslst^nce, 
who  were  sufficiently  respooslble  to  make 
the  note  good  without  defendant's  name. 
We  are  constrained  to  say  we  do  not  feel 
at  liberty  to  set  tbe  verdict  aside. 

The  exceptions  become  immaterial. 

Motion  and.  exceptions  overruled. 

LiBBsr,  Emeky,  Fobteb,  Habkbll,  and 
Wbitehouse,  J  J.,  concurred. 


(» 


SM) 


Hatnes  et  a/,  v.  CtouLD. 


(iSupreme  JudldaX  Court  of  Maine.    April  8, 

1891.) 

CoupouTioH  IN  iNSOLVEKor—FBAUD— Limita- 
tions. 
In  an  action  on  the  case  against  the  defend- 
ant for  fraudulently  procuring  a  resolution  of 
composition  under  tbe  insolvent  law,  in  which 
it  appeared  that  the  plaintiffs  were  creditors,  but 
did  not  become  parties  to  tbe  proceedings,  and  no 
fraud  or  deceit  towards  tbe  plaintiils  was  shown, 
neither  were  they  induced  to  do  or  omit  to  do  any 
act  whatever,  nor  to  forego  any  right  against 
tlielr  debtor,  Tteld,  that  the  plaintiffs  have  no 
legal  cause  of  action.  Under  Rev.  St.  c.  70,  %  62, 
cieditora  In  composition  proceedln^is,  who  desire 
to  avoid  them  for  fraud,  must  bring  their  ault 
within  two  years  or  they  will  be  barred. 

(OSMal.) 

Exceptions  from  supreme  judicial  court, 
Penobscot  county. 

Declaration:  " In  a  plea  of  the  case,  for 
that  one  James  H.Oak.  ot  Presque  Isle,  in 
the  county  of  Aroostook,  was  on  the  33d 
day  of  March,  A.  D.  1887,  owing  the  plain- 
tiffs, tor  nterchandise  before  that  time 
sold  and  delivered  to  him,  tbe  sum  of  two 


Digitized  by 


Google 


Me.) 


HAY17ES  «w  GOULD. 


225 


bandred  aod  slz^-two  dollars  and  fltty- 
aix  cents,  wblcb  said  debt  was  wbolly  un- 
secured, and  was  owing  other  creditors, 
whose  claims  were  wholly  unsecured, 
large  sums,  to-wit,  in  all  the  sum  of  ^18,- 
123.41,  and  said  Oak  was  then  and  there 
insolvent,  having  assets  available  to  said 
creditors  to  the  value  of  915,000. 

"That,  on  the  23d  day  of  saild  March. 
Howes,  Hilton  &  Harris,  Charles  Mc- 
Laughlin &  Co.,  both  of  Portland,  in  the 
county  of  Cumberland,  and  Oscur  Howlay 
&  Co.,  of  Auburn,  in  the  county  of  Andro- 
scos^in,  creditors  of  said  Oak,  filed  in  the 
Insolvent  court  In  Houlton,  in  the  county 
of  Aroostook,  a  petition  in  due  form,  rep- 
resenting that  they  believed,  and  had  rea- 
son to  believe,  that  saicl  Oak  was  insnlv- 
ent,  and  that  It  was  for  the  best  interest 
of  all  the  creditors  that  the  assets  of  such 
debtor  should  be  distributed  as  provided 
bylaw;  and  upon  hearing  on  said  peti- 
tion said  Oak  was  on  the  5th  day  of  April, 
A.  1).  1887,  adjudged  insolvent,  and  there- 
upon the  warrant  required  by  law  issued 
to  the  messenger,  returnable  April  27,  A.  D. 
1887,  tor  the  prodt  of  claims  and  choice  of 

"That  on  the  llth  day  of  said  April  said 
Arthur  C.  Gould,  for  the  purpose  of  influ- 
encing said  insolvency  proceedings,  bought 
and  took  the  absolute  title  by  assignment 
of  the  claims  of  the  three  petitioning  cred- 
itors above  named  and  of  ten  other  cred- 
itors, aggregating,  in  all  the  sum  of  f  9,- 
271.26,  and  having  acquired  the  title  and 
ownership  of  said  claims,  which,  together 
with  a  debt  due  by  said  insolvent  to  him 
of  $169.06,  was  then  a  creditor  represent- 
ing more  than  one-half  of  said  insolvent's 
unsecured  debts. 

"That  on  the  27th .day  of  said  April  the 
said  defendant,  for  the  purpose  of  securing 
the  title  to  the  assets  of  said  insolvent, 
and  of  defrauding  the  plaintiffs  and  the 
other  unsecured  creditors,  secured  the  elec- 
tion of  himself  as  assignee  of  said  insolv- 
ent, and  thereupon,  by  a  conveyance  by 
the  Judge  of  said  Insolvent  court,  took 
title  to  and  .  the  possesHion  of  all  the  real 
and  personal  estate,  books,  notes,  ac- 
counts, and  memoranda  of  said  insolvent. 

"That  thereupon  said  defendant,  with 
Intent  and  purpose  of  defrauding  said 
plaintiffs  and  other  creditors,  set  himself 
to  procure  a  composition,  under  section 
<12  of  chapter  70  of  the  Revised  Statutes, 
for  twenty-five  per  cent,  of  the  actual 
net  claims  against  said  estate,  represent- 
ing tu  the  creditors  that  such  per  cent. 
was  all  that  could  be  realised  out  of  the 
assets  thereof,  and  himself  signed  the  affi- 
davit provided  in  said  section,  as  the  at- 
torney, duly  authorized,  the  several  names 
of  the  fourteen  original  creditors  whose 
claims  he  had  before  that  ^ime  purchased 
and  taken  an  assignment  of,  and  then 
owned,  and  was  hiniself  the  sole  creditor 
ther^or,  aggregating,  with  his  own  claim, 
the  sum  of  $9,440.52,  and  further  repre- 
sented to  the  creditors  that  the  large  cred- 
itofB  (meaning  the  creditors  whose  claims 
he  bad  purchased  as  aforesaid)  had  exam- 
ined the  assets,  and  had  signed  off  for 
that  per  cent. ;  ify  which  individual  efforts 
And  false  representations  and  unlawful 
v.22A.no.5— 15 


UM  of  the  names  of  fourteen  persons,  not 
creditors,  instead  of  one,  he  secured  the 
requisite  number  of  creditors,  and  the 
requisite  amount  in  value,  required  by  said 
section;  and  said  insolvent  on  the  29th 
day  of  June,  1887,  took  the  oath  required, 
and  was  thereupon  discharged. 

"And  the  plaintiffs  aver  that  said  de- 
fendant took  and  appropriated  the  assets 
of  said  insolvent  estate  for  his  own  use, 
which,  if  properly  administered,  as  it  was 
the  defendant's  duty  to  have  done,  would 
have  paid  much  more  than  twenty -fire 
per  cent,  to  all  the  creditors;  and  that 
said  defendant  received  from  said  assets, 
directly  and  Indirectly,  a  much  larger 
dividend  than  twenty-five  percent,  on  his 
own  debt  of  $169.06,  and  on  the  claims 
purchased  by  him  as  aforesaid;  which  ex- 
cess plaiutlfls  aver  they,  with  l;he  other 
creditors,  were  deprived  of  by  the  false 
representations  and  fraudulent  and  un- 
lawful acts  of  said  defendant  as  aforesaid. 

"And  they  further  aver  that 'all  and 
singular  the  representations  made  by  the 
defendant,  as  aforesaid,  were  false,  and 
that  said  defendant  then  and  there  knew 
them  to  be  false,  and  that  they  were  made 
with  the  intent  to  defraud  the  plaintiffs 
and  the  other  creditors,  and  did  so  injure 
and  defraud  them,  to  their  damage,  as 
they  say,  the  sum  of  flvehundred  dollars, ", 

Upon  the  reading  of  the  writ,  the  presid- 
ing justice  ruled  that,  upon  proof  of  the 
facts  as  alleged  In  the  writ,  the  plaintiffs 
could  not  reqover,  and  ordered  a  non«(ult. 
To  this  ruling  the  plaintiffs  excepted. 

Barker,  Vose  &  Barker,  for  nlabtntltfs. 
F.  A.  Wilson  and  C.  F.  Woodard,  for  de- 
fendant. 

Haskell,  J.  Case  against  Arthur  Ij^ 
Gould,  for. that  Arthur  C.  Gould  fraudu- 
lently contrived  to  procure  a  resolution  of 
composition  under  the  insolvent  law  In  the 
matter  of  James  H.  Oak,  of  whom  the 
pl^ntlffs  were  unsecured  creditors. 

Unless  the  defendant  and  Arthur  C. 
Gould  are  identical,  of  which  there  is  nu 
proof,  of  course  the  action  cannot  be  main- 
tained. But,  assuming  that  they  are  the 
same,  no  fraud  or  deceit  is  shown  towards 
the  plaintiffs.  They  were  not  parties  to 
the  insolvency  proceedings;  neither,  were 
they  Induced  to  do  or  omit  to  do  any  act 
whatever,  nor  to  forego  any  right  against 
their  debtor.  If  the  insolvency  proceed- 
ings were  fraudulent,  they  were  void  as  to 
plaintiffs,  who  have  stood  by  and  wl'|;bout 
protest  allowed  their  debtor's  estate  to 
be  apportioned  among  his  creditors,  and 
who,  for  two  years  at  least,  might  have 
sued  for  and  recovered  their  debt  of  Oak. 
Rev.  St.  c.  70,  §  62.  When  this  suit  was 
brought  does  not  appear.  TheplalntlBs 
have  no  legal  cause  for  their  action. 
Their  grievance  is  damnum  absque  injuria. 

If  the  insolvent  proceedings  were  not 
fraudulent  and  void,  the  plaintiffs,  resi- 
dents of  this  state,  are  bound  by  the  rec- 
ord in  the  insolvent  court,  and  will  be  so 
long  as  it  stands  undisturbed. 

Exceptions  overruled. 

Peters,  C.  J.,  and  Libbet,Emert,  Pqs- 
TEB,  and  Whitehouse,  JJ.,  coqcw. 
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(tS  K.  J.  U  6t4) 

State  ex  rel.  Kircboebsnkb  ▼.  Board  of 
Health  of  Hddbon  County  et  a/. 

(Supreme  Cotwt  of  New  Jersey.    June  29, 1891.) 

Pbtsiciaks— Admission  to  Phacticb— MASDAMns. 

An  ordinance  of  the  board  of  health  of 
Hudson  county  provides  that  no  person  shall  prac- 
tice as  a  physician  in  such  county  without  hav- 
ing first  presented  to  the  board  for  inspection  a 
diploma  of  his  graduation  from  some  reputable  col- 
leg:e  of  medicine,  and  writing  in  his  own  hand- 
writing, in  a  book  of  registry,  his  place  of  resi- 
dence and  date  and  place  of  graduation.  Held, 
that  the  board  is  the  proper  body  to  determine 
whether  the  certificate  presented  is  that  of  a  rep- 
utable college,  and  mandamus  does  not  lie  to 
compel  it  to  permit  a  registry. 

Application  tormandamns. 

The  relator  seeks  a.  mandamva  to  com- 
pel the  board  of  health  and  vital  statistics 
of  the  cOunty  of  Hudson  to  admit  him  to 
sign  the  reKlster  of  physicians  and  sor- 
geons  practicinir  In  said  county,  as  pro- 
vided by  ordinance.  On  the  6th  day  of 
June,  1888,  the  board  adopted  a  body  of 
ordinances,  of  which  the  113th  section  Is 
Involved  In  this  controversy.  The  pas- 
sage of  this  ordinance  is  admitted  to  bo 
under  legislative  authority.  The  relator 
has  not  practiced  as  a  physician  In  this 
state,  but  he  holds  a  diploma  from  a 
medical  school  or  college  bearing  the  name 
of  the  "Medical  and  Surgical  College  of 
New  Jersey."  This  institution  has,  or 
had,  its  location  at  47  Montgomery 
sn-eet,  In  Jersey  City.  The  relator  had  the 
first  diploma  Issued  by  this  institution,  a 
copy  of  which  be  filed  with  the  county 
clerk,  and  exhibited  the  original  to  the 
board  of  health,  and  demanded  permis- 
sion to  sign  the  register  of  physirians,  as 
provided  for  under  the  ordinance.  The 
board  refused  him  permissloii  to  register; 
the  ground  for  such  refusal  being  thai  in 
its  judgment  the  diploma  presented  by 
blm  was  not  from  a  reputable  scliool  or 
college  of  medicine  and  surgery,  within 
the  meaning  of  the  ordinance.  Testimony 
was  taken  under  the  rule  granted  for 
that  purpose,  and  It  was  directed  almont 
entirely  to  tlie  inquiry  whether  or  not  the 
Institution  awarding  the  relator  his  di- 
ploma was  a  reputable  school  or  college 
of  medicine  and  surgery.  The  section  is  as 
follows:  "118.  No  person  shall,  in  the 
county  of  Hudson,  pnrsue  the  calling  or, 
practice  the  profession  of  a  physician 
without  having  first  presented  to  this 
board  for  inspection  the  proper  certificate 
or  diploma  uf  his  graduation  from  some 
reputable  school  or  college  of  medicine  or 
surgery,  or  his  license  under  the  laws  of 
this  state  to  practice  medicine  within  the 
same,  and  satisfying  said  board  that  he 
is  the  identical  person  named  in  said  cer- 
tlflate,  diploma,  or  license,  and,  on  said 
board  being  satisfied,  writing  in  his  own 
handwriting,  in  a  book  of  registry  provid- 
ed for  that  purpose,  at  the  office  of  this 
board,  his  name,  place  of  residence,  and 
date  and  ploce  of  graduation;  and  any 
person  or  persons  offending  against  any 
of  the  provisions  of  this  section  shall  for- 
feit and  pay  a  penalty  of  one  hundred  dol- 
lars." 

R.  B,  Seymour,  for  relator.  H.  W.  Win- 
Seld,  for  respondent. 


Knapp,  J.,  (after  atatiog  the  facta  aa 
above.)  The  writ  of  mandamas  Is  not  of 
right.  The  allowance  of  its  use  rests  in 
Judicial  discretion.  It  is  rarely  Issued  tu 
a  subordinate  bod^  or  tribunal  for  the 
purpose  of  directing  the  particular  judg- 
ment that  shall  be  given  by  such  tribunal, 
or  directing  an  act  to  be  performed  In  a 
specified  manner.  It  is  only  so  used  when 
the  act  to  be  done  Is  a  ministerial  one 
merely,  and  the  duty  to  perform  it  In  a 
definite  way  is  clear.  Benedict  v.  Howell, 
89  N.J.  Law,  221;  State  v.  Edwards,  51 
N.  J.  Law,  479, 17  Atl.  Rep.  973.  The  writ 
which  the  relator  seeks  is  of  this  charac- 
ter, and,  before  it  can  be  awarded  at  hla 
instance,  he  must  make  it  manifest  that 
the  duty  of  respondent,  in  respect  to  rela- 
tor's admission  to  sign  the  register  provid- 
ed for.  Is  clear  and  imperative,  and  In  its 
exercise  without  cholceordiscretlon.  The 
respondent  Is  a  public  body,  with  power 
to  pafls  ordinances  respecting  the  public 
health.  The  parties  to  this  proceeding 
have  treated  the  ordinance  in  question 
as  a  valid  by-law  passed  upon  sufficient 
legislative,  authority.  If  it  were  other- 
wise, the  relator  could  gain  nothing  in  bis 
suit  by  a  successful  attack  upon  it.  The 
right  that  he  claims  has  no  possible  basis 
without  it.  The  registry  sjrstem  Is  solely 
the  creature  of  the  ordinance,  the  provis- 
ions of  which  are  incapable  of  severiance. 
Evidently  the  relator's  standing  will  pass 
from  him  if  the  system  of  registry  provid- 
ed by  the  ordinance  be  not  upheld.  If, 
then,  the  ordinance  does  not  open  to  all 
comers  the  right  to  subscribe  their  names 
in  this  registry,  but  declares  and  estab- 
lishes In  the  board  the  right  and  duty  of 
determination  and  judgment  respecting 
the  persons  who  shall  be  allowed  to  re- 
cord their  names  In  It,  the  relator  cannot 
haveredreHB  by /nandamus,  even  though 
the  board,  in  passing  upon  his  claim,  has 
erred  In  its  conclusion  respecting  his  qnali- 
flcatlons  and  suitableness  to  be  enrolled 
in  the  board's  registry.  Mandamus  pro- 
ceeding has  not  the  quality  of  a  writ  of 
error  to  revise  and  overturn  faulty  judg- 
ments, and  the  court  will  not,  and  cannot 
in  this  course  of  law,  look  Into  evidence 
of  fact  upon  which  the  judgment  of  the 
subordinate  tribunal  was  based,  for  the 
purpose  of  determining  whether  the  con- 
clusions drawn  from  it  were  correctly  or 
incorrectly  formed. 

It  is  a  fault  to  have  burdened  this  record 
with  the  volume  of  testimony  taken  to 
show,  on  the  one  hand,  tliat  the  corpo- 
rate body  issuing  the  relator's  diploma 
was  a  respectable  institution  of  medical 
and  surgical  Instruction,  and  on  the  other 
to  prove  that  it  was  without  standing 
and  entitled  to  no  credit.  It  is  quite  ob- 
vious, I  think,  that  the  court  cuuld  not  in 
this  proceeding,  with  any  propriety,  be 
called  upon  to  consider  and  decide  that 
question.  It,  as  relator  contends,  holding 
n  diploma  was  the  sole  requisite  in  show- 
ing his  right  to  sign  the  registry,  then 
nothing  more  was  needed  than  proof  of 
the  existence  of  the  diploma,  it  is  equally 
clear  that,  if  the  facts  and  opinions  fur- 
nished appropriate  matter  for  the  board 
to  have  considered  iu  forming  a  nece89ai7 
judgment,  this  court  will  not  here  con^d- 
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er  auch  facts  and  opinions  for  the  purpose 
ol  revising  such  judgment.  The  case,  as 
before  remarlted.  mast  turn  upon  the 
question  whether,  under  the  ordinance, 
the  adraisaiuD  of  relator  to  enrollment 
was  In*  any  wise  within  the  dUcretlon  of 
the  board.  Under  the  orainance,  the  reg- 
istry ol  applicants  Is  made  an  incident 
merely  to  and  conditioned  upon  the  more 
substantial  pruvislon  "that  no  person 
shall,  In  Hudson  county,  pursue  the  call- 
ing or  practice  the  professiun  of  physi- 
cian" without  first  producing  the  desig- 
nated diploma  or  certificate;  that  is,  one 
emanating  from  some  reputable  school  or 
college  of  medicine  and  surgery.  As  a 
condition  precedent  to  the  right  to  enroll, 
such  certiflcat«  must  be  presented.  The 
ordinance  does  not  provide  that  a  mere 
form  of  certificate  or  diploma  issued  by 
any  school  or  college  of  medicine  and 
surgery  will  suffice.  The  requirement  la 
that  it  be  from  a  reputable  school  or  col- 
lege. Are  all  schools  of  medicine  and  sur- 
gery reputable?  The  by-law  Implies  that 
ail  are  not  so.  Then,- If  one  from  a  repu- 
table school  or  college  only  will  meet  the 
requirement,  it  becomes  a  matter  to  be 
determined  In  any  given  case,  in  some  fo- 
rum, whether  the  diploma  or  certificate 
presented  by  the  person  applyins  to  prac- 
tice In  the  county  is  from  a  reputable 
school  or  college.  The  by-law  does  not 
in  express  terms  declare  with  whom  rests 
the  duty  of  decision  In  this  matter,  but  it 
seems  qalte  obvious  that,  in  the  absence 
of  other  provision  for  that  purpose,  of 
necessity  it  Is  with  the  body  that  must 
act  upon  it,  via.,  the  board  of  health,  etc. 
With  the  doty  of  decision  goes  necessarily 
the  right  and  duty  of  inquiry  and  investi- 
gation. As  already  stated,  if  trial  and 
decision  be  a  duty  of  the  board,  we  can- 
not in  this  proceeding  hear  parties  m  com- 
plaint of  the  methods  used  In  such  investi- 
gation. 1  conclude  It  to  be  quite  clear 
that  the  board  was  by  this  by-law  re- 
quired to  examine  and  decide  the  question 
whether  the -diploma  presented  was  with- 
in the  requirements  ol  the  ordinance,  and, 
after  having  decided,  this  court  cannot 
by  mandamus  review  the  determination 
and  judgment  which  the  board  formed,  or 
the  evidence  upon  which  it  proceeded  to 
its  judgment,  and  on  this  ground  we 
think  the  manilHinua  should  be  refused. 

Another  reason  Is  suggested  why  this 
mandai^ua  ought  not  Co  go,  that  is  not 
without  force.  An  act  was  passed  in  1890 
entitled  "An  act  to  regulate  the  practice 
of  medicine  and  surgery,  to  license  physi- 
cians and  surgeons,  and  to  punish  per- 
sona violating  the  provisions  thereof." 
By  this  act  a  board  of  examiners  Iscreated 
in  the  state  having  the  power  to  examine 
and  license  those  desiring  to  practice 
medicine  and  surgery  in  this  state.  It  re- 
qaires  all  persons,  after  the  passage  of  the 
act,  commencing  the  practice  of  medicine 
and  snrgery  in  any  of  its  branches  In  this 
state,  to  apply  to  said  board  o(  examiners 
for  license  to  do  so.  I'bo  board  has  con- 
venient and  frequent  meetings  for  such  ex- 
aminations. It  is  extremely  questionable, 
to  say  the  least,  whether  the  relator 
could  now  or  hereafter  pursue  the  calling 
or  profession  of  physician   and  surgeon 


In  this  state  without  first  obtaining  a 
license  from  the  board  so  constituted. 
We  tblnlc  the  writ  of  nian</anius  should  be 
refused. 

(48  N.  J.  B.  ») 

Packard  t.  Bergen  Neck  Rt.  Co. 

(Court  of  Errors  and.  Appeals  of  New  Jersey. 
March  Term,  1891.) 

Emiitbnt  Domain  —  Cokpbssatios— Citiss— Oos- 

TBOL  OF  ^TRBETS— InJDKCTIOM.  '     • 

1.  On  a  petition  by  a  railroad  for  an  iniunc- 
tion  to  restrain  a  person  from  balldin^  a  oanal 
across  land  previously  condemned  for  the  i^l- 
road's  use,  for  which  damages  have  been  ^- 
sessed  by  a  jury  and  paid  into  court,  defendant 
cannot  ur^e  that  the  complainant's  charter  has 
expired,  since  such  objecUon  should  have  been 
taken  by  certloraH. 

2.  The  rieht  to  enter  npon  condemned  lands, 
which  is  conferred  by  Revision  N.  J.  p.  928,  par. 
100,  npon  a  railroad,  upon  paying  the  amount 
awarded  by  the  commissioners,  is  not  stayed  by 
the  suing  out  of  a  writ  of  error  by  the  owner  of 
the  lands. 

8.  Supp.  Revision  N.  J.  p.  128,  t  3,  providing 
that  whenever  it  stiall  appear  to  the  chancellor 
that  lands  taiien  by  rigbt  of  eminent  domain  are 
incumbered  by  any  mortgage,  etc.,  the  money 
awarded  to  the  owner  may  be  paid  into  the  court 
of  dumcery,  applies  to  appeals  from  the  circuit 
court,  as  well  as  from  the  court  of  common  pleas, 

4.  The  charter  of  the  city  of  Bayonne,  requir- 
ing that  provisions  for  opening  and  grading  a 
street  must  be  taken  by  "ordinance,"  applies  to 
the  building  of  a  draw-liridge,  and  i>rovisiona 
therefor  by  "resolution"  are  void. 

6.  It  is  not  competent  for  a  private  individual 
to  object  to  a  crossing  at  grade  on  the  ground  that 
Revision,  pp.  929,  S^  par.  102,  {  14,  prevents 
railroads  from  crossing  any  street  or  highway  in 
any  city  except  above  or  below  grade,  e-specially 
when  he  will  not  be  particularly  Injured  by  a 
crossing  at  grade. 

•  6.  In  such  action,  where  a  projected  highway 
of  the  city  ooinoides  with  the  fntersectirai  of  tlie 
proposed  canal  and  railroad  in  a  marsh  inaccessi- 
ble to  horses  and  vehicles,  and  defendant  has 
procured  the  adoption  of  a  resolution  by  the  city 
council  granting  to  defendant  a  contract  for  the 
erection  of  a  draw-bridge  at  that  point,  a  prelim- 
inary injunction  prayed  by  defencumt  against  the 
construction  of  the  railroad  by  a  solid  filling 
will  not  be  granted  unless  he  will  stipulate  to 
release  the  judgment  for  damages  already  award- 
ed, and  submit  to  a  new  award,  and  obtain  the 
consent  of  the  city  council  to  allow  the  railroad 
to  cross  the  street  in  question  at  grade,  and  not 
insist  upon  a  dt«w-brldge. 

7.  Such  preliminary  injunction  will  not  be 
granted  when  the  evidence  fails  to  show  the  ac- 
crued cost  of  defendant's  oanal,  or  an  estimate 
thereof,  or  how  much  more  it  would  cost  com- 
plainant to  erect  a  draw-bridge  than  to  cross  by 
a  solid  filling,  or  that  such  cost  would  not  be 
more  than  the  whole  value  of  defendant's  canal, 
or  that  the  work  already  exi>ended  would  be  a 
total  loss. 

Dixon,  and  Ksapp,  Justices,  and  Baows,  Clbii- 
BKT,  Smith,  and  Wbitakeb,  JJ.,  dissenting. 

Appeal  from  court  of  chancery ;  Pitney, 
Vice-Ohancellor. 

Bill  for  injunction  by  the  Bergen  Neck 
Railway  Company  against  Ralph  O.  Pack- 
ard. Supp.  Revision  N.  J.  p.  128,  §  2,  pro- 
vides that  whenever  it  shall  appear  to  the 
chancellor  that  lands  taken  by  right  of 
eminent  domain  are  incumbered  by  any 
mortgage,  etc.,  the  money  awarded  to  the 
owner  may  be  paid  into  the  court  of  chan- 
cery. Following  is  the  opinion  of  the  vice- 
chancellor: 

"The  complainant,  claiming  to  be  duly 
organized  under  the  general  railroad  law. 
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laid  oQt  a  Railroad  along  tbe  margin  ot  A 
Btrutcb  of  Bait  marsh  which  akirts  New 
York  bay,  within  the  corporate  -llinita  ol 
the  city  of  Bayonne.  In  so  doing,  it 
crossed  lands  of  the  defendant,  of  which  it 
proposed  to  take  abont  two  acres.  The 
defendant  bad  previously  planned  a  canal 
and  basin  for  large  .vessels,  to  be  exca- 
vated iu  tbe  salt  marsh,  and  extending 
therein  some  two  thousand  feet  from  tbe 
shore.  This  was  to  be  reached  by  a  chan- 
nel dredged  out  to  the  .  requisite  depth 
through  the  shallows  from  deep  water. 
The  mouth  of  this  canal'  or  basin  was 
crossed  by  the  complainant's  proposed 
road,  and  the  building  of  tbe  road  In  the 
ordinary  way  would,  of  course,  entirely 
obstruct  it.  About  January  1, 1890,  the 
defendant  had  substantially  completed  his 
dredging. In  the  shallows,  and  had  com- 
menced the  excavation,  in  the  salt  marsh, 
of  the  bed  ot  the  canal.  The  complainant, 
being  unable  to  settle  with  defendant, 
on  January  11,  1890,  applied  to  Judge 
Knapp  for  the  appointment  of  commis- 
sioners.. They  were  duly  appointed,  on 
notice,  on  January  22d.  On  February  3d 
they  met,  after  notice,  -  and  viewed  the 
premlnes,  and  on  March  18th  made  their 
award.  In  the  mean  time  defendant  had 
proceeded  with  his  excavation,  and  on 
February  8d,  the  date  of  the  first  meeting 
of  the  commissioners,  was  engaged  in  ex- 
cavation on  the  land  to  be  condemned, 
and  on  tbe  13th  ot  March  had  entirely 
crossed  it.  The  defendant  appealed  from 
the  award,  and  the  appeal  came  on  for 
trial  at  the  Hadsoh  circuit  court  April 
SOtb,  and  was  given  to  the  jury  May  2d, 
The  railroad  company,  being  culled  on  at 
the  trial  so  to  do,  declared  that  their  plan 
and  intention  was  to  build  a  solid  em- 
bankment across. the  proposed  canal,  and 
that  they  were  willing  that  damages 
Should  be  assessed  accordingly,  and  the 
case  w.as  so  put  to  the  jury. 

"At  the  trial  it  appeared  that  the  salt 
marsh,  to  be  occupied  by  tbe  defendant's 
proposed  canal  and  basin,  was  crossed  by 
divers  streets  laid  out,  but  not  actually 
opened  or  used,  and  that  the  title  to  the 
bed  ot  three  of  these ,  streets,  viz.,  East 
25th,  East  28th,  and  East  29th,  had  been 
acquired  by  the  city  by  ordinance  opening 
tbe  same;  whereupon,  in  instructing  the 
Jury  on  tbe  subject  of  damages,  the  learned 
Judge  told  them  that  tbe  defendant  had 
no  right  to  excavate  for  his  canal  and 
basin  across  the  public  streets,  and  that 
his  project  must  be  so  far  restricted  as 
that  circumstance  would  restrict  it,  and 
that  they  should  assecs  their  damages  ac- 
cordingly. The  jury,  nevertheless,  found 
a  verdict  for  f  17,000,  in  place  of  an  award 
by  the  commissioners  for  95,000.  Judg 
ment  was  not  entered  on  the  verdict  until 
September  6tb ;  the  dday  being  due  to  ne- 
gotiations for  settlement  between  the  par- 
ties. 

"On  the  6th  of  May,  four  days  alter  the 
verdict,  the  defendant  petitioned  the  may- 
or and  common  council  of  Bayonne  to  va- 
cate six  streets  of  the  city,  where  his  pro- 
posed canal  and  basin  would  cross  and 
occupy. them.  .  These  six  comprised  all  the 
streets  interfered  with  by  the  canal  and 
basin  except  East  2Sth  street.    This  East 


28th  street,  as  laid  but  on  paper,  crosses 
the  defendant's  canaKat  "the  point  where 
tbe  complainant's  railway  crosses  it.  It. 
crosses  the  canal  almost  at  right  angles. ' 
but  it  cuts  the  line  of  the  railroad  at  a 
very  acute  angle.  With  regard  to  this 
street,  the  defendant,  by  his  petition,  re- 
quested the  common  council  nut  to  vacate 
it,  but  to  permit  him  to,  grade  it  from  the 
westernmost  limit  of  bis  land  to  the  west- 
ernmost side  of  his  canal  and  basin,  and 
to  build  and  maintain  a  draw-bridge,  not 
over  twenty-flve  feet  wide,  on  the  line  of 
tbe  street,  and.ticross  the  canal.  There- 
suit  of  a  draw-bridge  at  the  point  de- 
scribed would  substantially  defeat  tbe 
construction  of  the  complainant's  road. 
This  petition  was  acted  upon  by  the  com- 
mon council  the  same  evening,  without 
any  notice  whatever,  and  a  resolution 
was  adopted  in  precise  accordance  with 
the  defeudant's  prayer  in  his  petition.  In 
fact,  the  counsel  for  the  defendant,  in  bis 
litigation  with  the  complainant,  was  als> 
the  stated  counsel  of  tbe  municipality. 
Negotiations  for  a  settlement  between  the 
parties  were  had,  extending  from  the  date 
of  the  verdict  to  late  in  September,  with- 
out result.  On  the  28th  of  September  the 
complainant  filed  its  bill  In  this  court, 
properly  verified,  setting  out  the  condem- 
nation proceedings  and  award,  verdict 
and  judgment  thereon,  and  also  that  the 
land  condemned  was  subject  to  certain 
mortgages  and  other  incumbrances,  and 
asking  for  leave  to  pay  the  money  Into 
court,  under  the  provisions  of  the  second 
section  of  the  act  of  March  9, 1877,  (P.  L.. 
137;  Supp.  Revision,  p.  128.)  Upon  flllng 
this  bill,  an  order  was  made  for  paying 
the  money  into  court,  and  It  was  done  on 
September  27th.  Such  payment  included 
interest  and  costs.  Notice  was  given  to 
the  defendant  of  this  payment,  and  he  at 
once  brought  bis  writ  of  error  to  review 
the  Judgment  of  the  circuit  court.  On  tbe 
29th  ot  September  complainant  filed  an- 
other bill,  setting  out  the  facts  as  herein- 
before stated,  and  that  the  defendant  pro- 
posed to  grade  28th  street,  and  to  cdn- 
Btruct  a  draw-bridge  over  his  canal,  all 
within  tbe  limits  of  the  land  taken  and  con- 
demned by  the  proceedings  In  question, 
and  praying  an  Injunction.  Upon  flllng' 
this  last  bill,  with  afiidavits,and  upon  ex- 
hibits shown,  an  order  was  made  that  tbe 
defendant  show  cause,  on  a  day  named, 
why  the  Injunction  should  not  issue.  The 
defendant  filed  his  answer,  combined  with 
a  croBS-blil,  by  which  he  set  up  several  de- 
fenses to  complainant's  equity,  to  be  spe- 
cifically noticed  hereafter,  and  by  his  cro8». 
bill  set  out  in  full  the  nature  and  extent  of 
his  proposed  canal  and  basin,  claimed 
that  the  complainant's  railroad,  cobw 
structed  as  proposed,  would  ruin  the  en- 
terprise, render  all  the  moneys  expended  a. 
complete  loss,  and  for  these  reasons  that 
tbe  conduct  of  the  complainant  In  so  con- 
structing their  road  was  a  wanton  and 
unwarranted  exercise  ot  a  statutory  pow- 
er, which  should  be  restrained  by  tbla 
court,  and  praying  that  complalnani: 
might  be  restrained  from  crossing  his 
canal  except  by  a  draw-bridge,  and  from 
crossing  East  28tb  street  except  by  an 
overhead  crossing.    Tbe  motions  for  and 
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against  iDjnnctions  on  either  side  were  ar- 
gued at  great  length  by  the  defendant's 
counsel  and  decided  b;  me  at  once.  I  am 
now  asked  to  state  vay  reasons  for  tase  on 
appeal. 

"The  first  point  made  by  the  defendant 
was  that  the  compleilnant's  charter  had 
expired,  and  that  Its  franchise  was  Tost 
by  failure  to  do  certain  acts  within  the 
time  limited  by  the  act.  I  held  that  the 
defendant  should  have  taken  this  obIe(:- 
tion  by  proceeding  at  law  by  certiorari, 
and  could  not  be  heard  upon  it  in  this 
court,  especially  after  award  made  and 
money  paid  into  conrt. 

"The  second  point  was  that  the  proofs 
showed  that  there  was  an  understanding 
that,  pending  the .  negotiations  for  a  set- 
tlement, no  legal  steps  should  be  taken  by 
either  to  the  prejudice  of  the  other,  and 
that  defendant  had  delayed  suing  out  his 
■writ  of  error,  relying  upon  it,  and  that 
the  suing  out  of  that  writ  of  error  stayed 
the  defendant's  right  to  proceed  to  pay 
the  money  and  take  pussession.  I  held 
that  the  defendant  was  entitled  to  stand 
brfore  the  court  precisely  as  he  would  have 
done  If  he  had  sued  outhis  wrltof  error  ta- 
stanter  the  judgment  Was  entered  on  the 
verdict.  But  1  also  held  that  the  writ  of 
error  did  not  in  any  degree  aflect  the  com' 
plalnant's  right  to  take  possession  iipon 
paying  the  amount  found  by  the  jury. 
The  12th  section  of  the  general  railroad 
act  (Revision,  p.  928,  par.  100)  provides 
that,  upon  paying  the  amount  awarded 
by  the  commissioners,  the  railroad  com- 
pany shall  be  entitled  to  enter,  etc.  The 
legislatui'e  might  have  stopped  here,  and 
Kiven  an  appeal  from  the-  award  without 
staying  the  right  to  take  possession. 
Such  provision  was  made  in  many  of  the 
old  Special  charters,  and  is  found  In  sec- 
tion 7  of  the  general  water-works  act, 
(Revision,  p.  1366,  par.  44,)  and  I  venture 
the  suggestion  that  such  was  the  intentltm 
of  the  draughtsman  of  the  general  rail- 
road law,  but  his  language  hns  been,  very 
properly,  of  course,  construed  otherwise, 
and  it  has  been  held  that  the  provisions  of 
section  13  (Revision,  p.  929,  par.  101)  post- 
poned the  right  of  possession  in  case  an 
appeal  be  taken  before  payment,  until 
after  verdict.  Johnson  v.  Railroad,  45  N. 
J.  Eq.  454, 17  Atl.  Rep.  B74.  But  there  is 
nothing  in  the  nature  and  effect  of  a  writ 
of  error  to  stay  the  complainant's  right. 
It  -will  not  stay  execution  of  an  ordinary 
Jndgment  unless  ball  be  given.  Here  the 
legislature  has  declared  that,  upon  pay- 
ing the  verdict,  the  railroad  company 
Bbull  have  the  right  to  enter,  etc.,  and  It 
noT\-here  says  that  snch  right  shall  be 
stayed  by  a  writ  of  error. 
-  "The  third  point  was  that  the  payment 
of  money  into  conrt  Yras  nugatory.  It 
-was  not  denied  that  the  Incumbrances,  or 
some  of  them,  exist  as  set  out  in  first  hill, 
and  that  It  was  a  proper  case  for  such 
payment  under  the  2d  section  of  the  act 
of  March  9, 1877,  (P.  L.  137;  Supp.  Revis- 
ion, p.  128,)  but  it  -was  contended  that 
that  section  did  not  apply  to  the  case  of 
an  appeal,  as  here,  to  the  circuit  conrt, 
bat  only  to  cases  where  appeals  were 
originally  limited  to  the  conrt  of  common 
pleas,  mentioned  in  the  first  section.    I 


'  think  tbis  altogether  too  narrow  a  view, 
and  that  it  would,  in  effect,  quite  nullify 
the  section  in  question,  since,  notoriously, 
the  number  of  cases  to  -which  it  could  ap- 
ply is  extremely  small.  In  short,  I  deem 
it  absurd  to  adopt  such  construction, 
counsel  ob  this  point  contended  that  com- 
plainant had  not'  progressed  far  enough 
-with  its  suit  to  entitle  it  to  the  benefit  of 
the  payment  into  court.  But  1  fail  to 'see 
any  force  in  this  point.  What  more  could 
it  do?  Certainly,  it  is  not  to  wait  until 
all  parties  are  brought  in  by  process,  and 
the  title  to  the  money,  na  between  them, 
is  settled.  The  statute  is  imperative  that 
payment  into  court,  and  notice,  shall 
have  the  effect  of  actual  payment.  The 
money  so  paid  into  court  is  put  beyond 
the  power  of  the  R.  R.  Co.,  and  within  the 
immediate  g:rasp  and  reach  of  the  parties 
actually  entitled  to  it,  and  such  payment 
sntisSes  the  demands  of  the  constitution: 
Snch  a  payment  is  clearly  distinguishable 
from  that  under  review  in  Redman  v. 
Railroad  Co.,  33  N.  J.  Eq.  165.  The  pay- 
ment there  wasmade  into  court,  underthe 
last  clause  of  the  13th  section  of  the  act, 
(Revision,  p.  929,  par.  101,)  with  an  order 
'directing  that  it  shall  remain  there  to 
abide  the  result  of  the  appeal,  or  the 
further  order  of  the  court,'  showing  that 
it  was  not  to  be  within  the  immediate 
and  unfettered  reach  and  grasp  of  the 
land-owner,  but  that  the  R.  R.  Co.  still 
retained  a  right  in  it.  And  it  is  this  feat- 
ure that  distinguishes  that  case  from  the 
one  in  hand,  where,  as  before  remarked, 
the  money  is  put  beyond  the  reach  and 
control  of  the  R.  R.  Co.  and  within  the 
immediate  and  unfettered  reach  of  the 
real  land-owner.  The  learned  vice-chan- 
cellor, in  reviewing  the  clause  of  the  act 
in  question  in  Redman  v.  Railroad  Co.,  83 
N.  J.  Eq.  165,  evidently  understood  that 
the  legislature,  by  providing  for  the  pay- 
ment Into  court  by  the  R.  R.  Co.  in  case 
of  appeal,  did  not  intend  to  put  the 
money  within  the  immediate  reach  of  the 
land-owner,  but  to  impound  it  in  court, 
pending  the  appeal;  and  it  was  against 
the  clause,  as  so  construed,  that  his. judg- 
ment was  aimed.  If  such  is  not  the  prop- 
er construction  of  that  last  clause;  if, 
under  it,  the  land-owner  could  have  come 
at  once  to  the  court,  and  demanded  the 
money,  wltout  regard  to  the  appeal,— 
then  I  should  say  that  the  learned  judge's 
argument  was  unsound,  and  his  concln- 
sion  erroneous. 

"The  fourth  point  was  that  the  crossing 
is  over  a  street  in  a  city  at  grade,  and 
forbidden  by  the  statute,  (section  14, 
Revision,  pp.  929,  930,  par.  102,)  which  pro- 
Tides  'that  in  case  said  railroad  shall 
cross  any  street  or  highway  in  any  city, 
it  shall  be  either  above  or  below  thegrade 
thereof,  at  such  distance  as  shall  not  in- 
terfere with  the  free  and  uninterrupted 
use  of  said  streets  or  highways.'  The 
/point  of  crossing  here  is  a  salt  marsh,  im- 
passable by  horses  or  vehicles,  many  hnn- 
dred  feet  from  any  high  ground  or  human 
habitations  or  roads,  and  is  near  the 
margin  of  the  bay.  There  is  not  the  least 
appearance  of  a  street  or  highway  any- 
where in  the  neighborhood.  It  exists,  as 
a  street,  wholly  on  paper.    If  it  were  ne^- 
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essary  to  decide  the  question,  I  should  be 
inclined  to  hold  that  the  statute  did  not 
prohibit  the  building  of  a  railroad  at  the 
point  in  question  atv^hat  is  called 'grade.' 
But  1  did  noc  find  it  necessary  to  decide 
it,  since  I  considered  that  it  was  not  com- 
petent lor  the  defendant  to  raise  the 
point.  All  his  right,  title,  and  interest  In 
the  locus  were  taken  by  the  condemnation 
proceedings.  In  the  present  condition  ot 
affairs,  be  was  nut  specially  injured  by 
obstructing  the  street  at  the  point  in 
question.  Such  obstruction  did  not 
hinder  him  from  reaching  his  premises; 
and,  even  if  it  did,  I  am  of  the  opinion 
that  the  clause  above  quoted  can  only  be 
involved  by  the  municipality  itself,  and,  so 
long  as  It  does  not  complain,  individuals 
may  not.  At  any  rate,  it  seems  to  me 
that  the  defendant  could  not  do  so  under 
the  circumstances  next  to  be  mentioned. 
.  "The  fifth  point  taken  was  that  the 
proposed  filling  up  of  the  canal,  and  con- 
struction of  a  railroad  across  it,  would 
prevent  the  construction  of  the  draw- 
bridge, and  the  grading  provided  for  by 
the  resolution  of  the  common  council 
passed  May  6th,  and  above  referred  to. 
CouuHel  for  the  complainant  con^'end- 
ed,  and  I  think  rightly,  that  this  resolu- 
tion was  absolutely  void,  and  not  merely 
voidable,  for  the  reason  that  the  charter 
of  Bayonne  requires  that  such  action 
must  be  taken  by  ordinance.  State  v. 
Bergen,  33  N.  J.  Law,  72;  State  v, 
Bayonne,  85  N.  J.  Law,  335;  State  v. 
LambertvlUe,  46  N.J.  Law,  279,282.  Coun- 
sel tor  defendant  attempted  to  distinguish 
the  case  of  a  contract  to  build  a  draw- 
bridge from  a  provision  for  opening  and 
grading  a  street,  but  I  am  unable  to  fol- 
low him.  The  inception  of  the  affair — the 
adoption  of  a  draw-bridge  as  part  ot  the 
street— must,  as  it  seems  to  me,  be  by  or- 
dinance. It  seemed  to  me  at  the  time, 
and  I  am  still  of  the  opiuloa,  that  if  the 
municipality  is  required  by  its  charter  to 
proceed  by  ordinance,  and  attempts  to 
proceed  by  resolution,  its  action  is  simply 
void,  quite  as  much  so  as  would  be  a  joint 
i-esolution  of  the  legislature  altering  the 
canons  of  descent  or  creating  a  new  mis- 
demeanor. The  constitution  has  directed 
how  the  legislature  shall  proceed  to  enact 
laws,  and  any  attempt  to  enact  them  in 
any  other  mode  is  a  simple  nullity.  So 
with  a  municipality.  When  its  charter 
has  directed  a  particular  mode  of  proced- 
ure in  dealing  with  certain  subjects,  that 
mode  must  be  followed,  or  the  action  is 
unauthorized,  and  has  no  more  force  than 
similar  action  by  any  like  number  of  ordi- 
nary citizens.  But,  beyond  and  above  the 
point  that  the  action  in  question  was 
by  simple  resolution,  I  thought  at  the 
hearing,  and  still  think,  that  the  circum- 
stances under  which,  and  the  evident  pur- 
pose with  which,  the  resolution  was 
ado|)ted,  rendered  It  inequitable  for  the 
defendant  to  set  it  up  against  the  com- 
plainant. It  was  palpably  a  proceeding 
set  on  foot  by  the  defendant,  not  in  the 
interest  of  the  public,  or  to  secure  any  pub- 
lic purpose,  but  to  enable  him  to  defeat 
the  railroad  company  in  constructing 
their  road,  the  right  to  construct  which, 
in   the   manner   proposed, .  they  bad  ac- 


quired, as  against  him,  by  doe  coarse  of 
law,  and  had  come  under  obligation  to 
pay  to  lilm  damages  assessed  upon  the 
basis  of  an  utter  destruction  of  his  whole 
project.  He  had  obtained  a  Terdict,  and 
was  entitled  to  a  judgment  against  the 
railroad  company  for  damages,  based 
upon  the  complete  filling  up  and  obstruc- 
tion of  the  canal  at  the  point  in  ques- 
tion, and  then  proceeded  at  once  to  pro- 
cure such  action  on  the  part  of  the  com- 
mon council  as  would,  if  successful,  enable 
him  to  construct  his  canal,  and  prevent 
the  complainant  from  enjoying  the  right 
which  it  had  come  under  irrevocable  obli- 
gation to  pay  him  for,  and  from  building 
its  road  at  all,  except  at  an  enormously 
increased  expense.  His  object  in  procur- 
ing the  vacation  of  all  the  streets,  except 
East  28th  street,  is  manifest.  Tliat  street 
alone  crossed  the  railroad  on  the  land 
taken  from  him.  Complainant,  by  the 
verdict,  acquired'  a  vested  right  as 
against  the  defendant,  to  cross  the  canal 
and  street  in  the  manner  proposed,  viz., 
by  a  solid  filling,  and  at  grade.  It  was 
not  competent,  as  it  seems  to  nie,  for  the 
defendant  to  direst  that  right  by  the 
means  invoked.  Thatsuch  was  the  object 
of  the  proceedings  of  the  common  council 
was  admitted  by  counsel  for  the  defend 
ant,  and  attempted  to  be  justified  by  the 
gravity  of  the  situation.  I  think  it  can- 
not succeed.  It  seemed  to  me  at  the  hear- 
ing that  the  whole  proceedings  of  the  com- 
mon council  in  reference  to  the  affair  were 
nothing  more  or  less  than  an  abuse  and 
a  prostitution  of  their  powers  to  the  ad- 
vancement of  the  private  Interests  of  a 
single  Individual,  and  to  the  detriment  of 
the  complainant;  and  for  that  reason,  as 
well  as  the  other,  they  were  not  binding 
on  the  complainant.  Over  and  above 
and  beside  all  this  is  the  lack  of  notice. 
Thi  act  was  a  judicial  one,  and  notice 
lies  at  the  base  of  all  judicial  actions. 
State  V.  Morristuwn,  34  N.  J.  Law,  445. 

"The  last  point  taken  arises  out  of  the 
prayer  for  an  injunction  by  the  defendant 
in  his  cross-biil.  He  alleges  that  the 
crossing  of  bis  canal  by  a  solid  filling,  re- 
sulting, as  It  will,  in  a  complete  destruc- 
tion of  the  enterprise,  Is  a  wanton  and  in- 
equitable use  of  the  statutory  power  In- 
vested in  the  complainant,  and  should  be 
restrained  by  this  court.  Several  an- 
swers were  made  at  the  argument  to  this 
point:  /'/rat,  that  it  Is  a  matter  which 
might  and  should  have  been  tested  in  an- 
other tribunal  at  an  earlier  stages  of  the 
proceedings.  Thn  supreme  court  has  com- 
plete, if  not  exclusive,  jurisdiction  of  that 
subject,  by  means  of  Its  writ  of  certior&ti. 
Olmsted  V.  Aqueduct  Co.,  46  N.  J.  Law, 
495,47  N.  .T.  Law,  3U;  United  Companies 
V.  National  Docks  R.  Co.,  52  N.  J.  Law, 
90, 18  .\tl.  Rep.  674,— are  instances  of  the 
exercise  of  the  supervisory  power  of  the 
supreme  court  over  such  matters.  In  the 
second  place,  it  did  not  appear  to  my  sat- 
isfaction that  the  allegations  of  the  an- 
swer were  sustained  by  the  proofs;  cer- 
tainly not  to  a  degree  sufiBcient  to  war- 
rant a  preliminary  injunction.  The  cost 
of  the  defendant's  canal  at  the  date  of  the 
award  was  not  showii,  nor  was  any  esti- 
mate .  made  or  offered  of  how  macb  more 
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it  would  cost  complainant  to  erect  and 
maintain  a  draw-bridge  at  the  point  in 
qoeation  tlian  to  croee  by  a  solid  filling. 
It  did  not  appear  but  that  the  cost  of  a 
draw-bridge  would  bo  more  than  the 
whole  value  of  defendant's  project,  even 
after  be  had  obtained  the  right  from  the 
municipHlity  to  cross  the  streets.  Neither 
did  it  appear  to  my  satlBfaiction  that  the 
expeoditares  made  in  dredging  out  a 
cbanoel  across  the  shallows,  and  aptothe 
line  of  the  piece  taicen  by  tbe  R.  B.  Co.. 
would  be  wholly  lost  if  tbe  canal  was  not 
constructed  further  than  that.  There  was 
ample  room  between  the  railroad  and  tbe 
outside  wharf  lineto  build  doci^s  and  piers 
and  a  large  basin;  and  I  think  that  the 
defendant's  plan  showed  a  scheme  of  that 
kind.  I  thODgbtthatto  sastainthis  point 
tbe  defendant  must  show  that  the  R.  R. 
Co.  could,  by  a  comparatively  small  out- 
lay. Bare  a  comparatively  great  Injury  to 
him,  and  that  they  Improperly  and  inequi- 
tably refused  to  do  it.  This,  I  think,  be 
entirely  failed  to  show.  In  the  third 
place,  I  held  that  the  defendant  could 
have  no  standing  In  this  court  on  this 
point  unless  he  sublbitted  to  terms,  and 
this  he  refused  to  do.  Those  terms  I  held 
to  be  at  least  thefolIowinK:  First,  that 
be  should  give  up  the  verdict  and  all  right 
to  damages  in  the  condemnation  proceed- 
ings, and  that  he  shouidput  the  complain- 
ant in  tbe  way  of  getting  back  its  $17,000 
paid  into  court,  and  that  he  should  stipu- 
late to  accept,  in  lieu  of  damages  to  be 
awarded  by  the  jury,  such  damages  as 
this  court  might  award  ander  the  changed 
circumstances.  Then,  that  be  should 
procure  the  consent  of  the  common  coun- 
cil of  Bayonne  that  tbe  complainant 
should  cross  East  28th  street  at  grade, 
and  that  the  draw-bridge  scheme  for  a 
road  crossing  should  be  abandoned. 
Other  terms  suggested  themselves  to  my 
mind,  but,  as  the  defendant  showed  no 
disposition  to  submit  to  'any  terms,  the 
subject  was  not  further  discussed. 

"  For  these  reasons  I  thought  thedefend- 
ant's  case  wholly  failed,  and  that  the  com- 
plainant, having  shown  a  clear  title  to  tbe 
locas  In  quo,  was  entitled  to  the  nnlnter- 
rapted  enjoyment  of  it,  and  for  that  rea- 
son I  granted  tbe  injunction  to  the  com- 
plainant, and  refused  it  to  the  defendant." 

Joseph  D.  Bedle,  for  appellant.  Gilbert 
CoUiaa,  for  respondent. 

Per  Ccbiah.  The  decree  below  is  con- 
firmed for  reasons  given  by  the  vice-chan- 
cellor.   Let  the  decree  be  confirmed. 

Enapp,  Justice,  and  Brown,  Clrment. 
SMrTH,  and  Whitakeb,  JJ..  dissenting. 

Maoib,  J.  I  vote  to  affirm  tbe  decree  be- 
low upon  a  general  concurrence  with  the 
conclusions  reached  by  the  learned  vice- 
cbancellor  who  beard  the  cause.  But  I 
am  not  willing  to  be  considered  as  con- 
curring in  all  tbe  views  expressed  in  the 
opinion  below.  In  tbe  first  place,  while 
I  assent  to  the  construction  of  section  2  of 
tbe  act  of  March  9,  1877,  (Snpp.  Revision, 
128,)  wblcb  makes  its  provisions  apply  to 
cases  of  condemnation  of  lands  generally, 
and  not  alone  to  condemnations  wbieb 


are  the  subject  of  the  provisions  in  section 
1  of  that  act,  I  desire  not  to  pronounce 
on  the  propriety  of  tbe  practice  adopted 
in  tbe  proceeding  which  has  given  rise  to 
this  litigation.  My  present  view  is  that 
an  order  directing  the  payment  into  th^ 
court  of  chancery  of  an  award,  under 
section  2,  ought  not  to  be  made  ex  parte, 
but  only  after  an  opportunity  has  been 
given,  by  rule  to  show  cause  or  otherwise, 
to  the  person  named  in  the  award,  to  be 
beard  on  tbe  question  whether  the  facts 
justify  such  an  order.  But  that  question 
does  not  call  for  decision.  The  act  con- 
fers jurisdiction  to  make  such  an  order. 
It  cannot  be  attacked  collaterally  because 
prematurely  or  Irregularly  made.  Relief 
in  thut  rpspect  could  only  be  obtained  by 
an  appeal  from  the  order.  In  the  second 
place,  I  am  not  prepared  to  pronounce 
upon  the  validity  of  tbe  resolutions  of  the 
council  of  the  city  of  Bayonne,  in  the  ab- 
sence of  that  municipality  as  a  party  to 
this  cause.  In  my  judgment,  thecase  does 
not  call  for  such  an  adjudication.  By  the 
terms  of  the  resolutions,  Packard  did  not 
become  a  contractor  obligated  to  the  city 
to  grade  Twenty-Eighth  street,  and  build 
the  draw-bridge  mentioned  tberetn.  At 
tbe  most,  he  became  a  licensee  permitted 
to  do  that  work  if  be  desired.  He  was 
equally  at  liberty  to  refrain  from  doing 
it.  Under  those  circumstances  the  ques- 
tion presented  did  not  necessarily  involve 
the  rights  of  the  city.  Packard's  prop- 
erty had  been  condemned  for  respondent's 
use,  and  a  jury  bad  awarded  a  large  sum 
for  compensation,  upon  a  scheme  of  con- 
demnation which  carried  a  solid  filling 
across  his  proposed  canal.  It  was  proper 
to  restrain  him  from  volunteering  to  do 
work  the  effect  of  which  would  have  been 
to  deprive  respondent  of  rights  which  it 
had  acquired  against  him,  and  for  which 
he  had  been  paid  by  the  payment  of  the 
award  into  court.  But  I  must  express  a 
decided  dissent,  in  which  I  believe  I  am 
joined  by  my  associates,  from  the  expres- 
sions of  the  opinion  below  respecting  the 
city  of  Bayonne  and  its  ottiecrs.  They 
were  not  before  the  court,  and  the  opin- 
ion in  that  respect  was  uncalled  for. 
There  Is  nothing  in  the  case  to  justify  any 
animadversion  upon  their  conduct.  A 
fair  inference  may  be  drawn  from  the  cir- 
cumstances that  the  city  authorities 
deemed  the  projected  enterprise  of  Pack- 
ard of  great  importance  to  the  municipal, 
ity,  and  upon  that  inference  the  license  to 
Packard  was  a  natural  result.  The  license 
may  not  have  been  properly  conferred, 
but  there  Is  nothing  to  justify  a  charge 
that  It  was  not  given,  or  attempted  to  be 
S^ven,  in  good  faith. 

DixoN,  J.,  (dissenting.)  The  complain- 
ant does  not  dispute  that  the  city  of  Bay- 
onne has  the  right  to  grade  East  Twenty- 
Eighth  street  to  the  established  grade, 
and  that  such  right  is  unimpaired  by  tbe 
condemnation  proceedings  which  the  com- 
plainant bad  prosecuted  against  the  de- 
fendant. But  the  complainant  contends 
that  the  defendant  acquired  no  right  so 
to  grade  the  street  under  the  city's  resolu- 
tion of  May  6, 1890 — First,  because  thecity 
council   passed   the  resolution  with    im* 


Digitized  by 


Google 


282 


▲TLANTIO  BEPOBTEB.  Vol.  22. 


(Md. 


proper  motlreB;  and,  aecoodly.  because 
the  city's  power  to  grade  Btreets  can  be  ex- 
ercised by  ordinance  only.  For  tbese  rea- 
sons tbe  complainant  prayed,  and  the 
learned  vice-chancellor  advised,  a  prelimi- 
nary injunction  restraining  the  defendant 
from  grading  the  street.  I  think  the  city 
Itself  has  sacb  an  interest  in  the  carrying 
out  of  this  resolution  that  the  work  should 
not  be  thus  stayed  in  limine  without  giv- 
ing the  city  an  opportunity  to  be  heard  on 
tbe  questions  involved.  It  should  have 
been  made  a  party  to  the  suit.  Because  it 
was  not,  so  much  of  the  decree  as  directs 
an  injunction  preventing  Packard  from 
grading  the  street  should  be  reversed. 


(74  Ma.  249)  — — — 

Webstibu  et  al.  v.  Lb  Comite. 
(Court  of  Appeals  of  Maryland.  'June  16, 1891.) 

DiSCHAKOB  IN  iNSOLVajKJT— NBW  PBOKISI— STAT- 
UTE OF  Fkadds  —  Administbatobs— Admissioss 

— f  "*.^8ACTI0NS  WITH  DECEDENTS. 

1.  Where,  in  an  action  to  recover  for  fer- 
tilizer delivered,  the  defense  Is  that  it  was  deliv- 
ered 111  part  payment  of  the  debt  of  another,  upon 
a  contract  entered  into  between  the  parties,  it  is 
proper  to  admit  evidence  that  defendant  sent  a 
message  to  plaintiffs  requesting  them  to  deliver 
tbe  fertilizer  according  to  the  understanding  be- 
tween them,  although  tQe  messenger  did  not  know 
the  terms  of  the  understanding. 

2.  It  was  proper  to  admit  evidence  to  prove 
the  declarations  of  one  Of  tbe  plaintiffs  npon 
what  terms  the  fertilizer  was  delivered. 

3.  A  debt  which  has  been  discharged  ander 
the  insolvent  law  is  a  snfflclent  consideration 
to  3upj;>ort  a  promise  by  a  third  party  to  pay  the 
same  in  behalf  of  the  debtor. 

4.  Although  an  oral  agreement  to  pay  the 
debli  of  another  by  delivering  merchandise  be 
within  the  statute  of  frauds,  yet,  when  it  has 
been  fulfilled,  it  will  be  considered  aa  valid  as 
thougb  it  had  been  in  writing,  and  signed  by  the 
parties,  and  the  value  of  the  merchandise  cannot 
be  recovered. 

5.  The  fact  that  an  administrator  has  recog- 
nized a  claim  as  proper  to  be  paid  is  not  binding 
upon  him  or  the  estate,  if  he  afterwards  discov- 
ers that  there  is  no  legal  foundation  for  the 
claim. 

6.  The  admissions  of  am  administrator,  made 
before  he  is  clothed  with  the  trust,  cannot  be  De- 
ceived in  evidence  against  him,  or  bind  the  heirs 
or  creditors  of  the  estate. 

7.  Under  Rev.  Code  Md.  1878,  art  70,  J  2, 
which  provides  that  "when  an  original  party 
to  a  contract  or  cause  of  action  is  dead,  •  •  • 
or  when  an  executor  or  administrator  is  a 
party  to  the  suit,  action,  or  other  proceedings, 
either  party  may  l>e  called  as  a  witness  by  his 
opponent,  but  shall  not  be  admitted  to  testify  on 
his  own  offer,  or  upon  the  call  of  his  co-plaintiff  or 
oo-defendant,  otherwise  than  now  by  law  allowed, 
unless  a  nominal  party  merely, "  a  plaintiff  can- 
not testify  on  his  own  call  as  to  the  contents  of  a 
letter  written  by  himself  to  the  deceased,  al- 
though notice  had  been  given  to  the  administrator 
to  i»fo<lace  the  original  on  the  trial. 

8.  In  an  action  against  an  administrator  to 
recover  a  debt  owing  by  his  decedent,  where  cer- 
tain witnesses  have  testified  for  the  defense  as  to 
conversations  with  plaintiffs,  showing  tbe  terms 
on  which  the  goods  were  furnished,  plaintiffs  are 
Incompetent  under  the  abovb  statute  to  testify 
in  rebuttal  as  to  such  conversations. 

Appeal  from  circuit  court,  Dorchester 
county. 

Argued  before  Alvet,  C.  J.,  and  Milleh, 
KoBiNsoN,  Bbvan,  McShkbry,  Fowler, 
and  Briscok,  JJ. 

Joljn  G.  Mills  and  Daniel  M.  Henry,  for 
appellants.    James  Biggins,  for  appdlee. 


Alvet,  C.  J.  This  action  was  brought 
by  Samuel  L.  and  Koah  Webster,  part- 
ners, trading  under  tbe  firm  name  of  S.  L. 
Webster  &  Son,  wbo  are  the  appellants 
here,  against  Ed.  W,  Le  Compte.  executor 
of  John  L.  Wrightson,  deceased,  to  recov- 
er a  claim  for  fertilizer  furnished  to  tbe  de- 
fendant's testator  in  his  life-time.  The 
case  was  tried  upon  issues  Joined  on  tbe 
pleas  of  "  never  indebted  "  and  "  payment. " 
The  plaintiffs  proved  tbe  delivery  of  the 
fertilizer,  and  the  price  thereof ,  as  charged ; 
but  tbe  defendant  introduced  proof  tu 
show,  and  succeeded  in  showing,  to  the 
satisfaction  of  tbe  Jury,  that  John  B. 
Webster,  a  son  of  Samuel  L.  Webster,  one 
of  the  plaintiffs,  was  Indebted  to  tbe  de- 
fendant's testator,  Wrightson,  on  a  note 
amounting  to  about  9500;  that' John  B. 
Webster  failed  in  business,  and  became  an 
applicant  for  the  benefit  of  tbe  insolvent 
law,  the  note  due  Wrightson  remaining 
unpaid;  and  that  subsequently  Samuel  L. 
Webster,  the  father  and  one  of  the  plain- 
tiffs, proposed  to^ell  and  deliver,  and  did 
sell  and  deliver,  with  the  consent  of  his 
partner,  to  the  defendant's  testator,  a  cer- 
tain quantity  of  fertilizer,  upoa  the  under- 
standing and  agreement  that  the  price  uf 
the  fertilizer  so  furnished  should  be  applied 
in  part  payment  of  the  note  of  the  son. 
All  the  contested  questions  presented  on 
this  appeal  arose  In  respect  to  this  defense 
set  up  by  the  defendant.  Several  excep- 
tions were  taken  Ipy  the  plaintiffs,  some  to 
tbe  rulings  upon  tbe  admli^slbllity  of  evi- 
dence, and  others  to  therulings  on  prayers. 

1.  The  plaintiffs,  having  given  evidence 
In  support  of  their  case,  rested ;  and  the 
defendant  then  offered  to  prove  by  Dr. 
Jones  that  upon  oue  occasion,  in  the 
spring  of  1889.  when  visiting  Wrightson  as 
a  physician,  he  was  i-equested  by  W^rlght 
son  "to  deliver  a  message  to  Samuel  L. 
Webster,  requesting  him  to  deliver  to  said 
Wrlghtsoif  some  fertilizer,  according  to 
the  understanding  between  them;  that  he 
delivered  the  message,  but  that  Wrightson 
did  not  tell  witness  what  tbe  terms  of  the 
understanding  referred  to  were,  nor  did 
the  witness  know  what  such  terms  were." 
This  evidence  was  objected  to  by  the  plain- 
tiffs, but  was  admitted  by  the  court,  and 
this  ruling  forms  the  subject  of  the  first 
exception.  We  can  perceive  no  error  in 
this  ruling.  Tbe  evidence  was  admissible 
as  tending  to  prove  the  fact  that  there 
was  a  previous  understanding  between 
the  parties  In  regard  to  the  fertilizer  to 
be  delivered;  and,  though  the  witness 
could  not  speak  of  tbe  terms  of  the  under- 
standing, It  was  certainly  competent  to 
prove  by  him  the  single  fact,  that  there 
was  an  understanding  between' the  parties 
upon  the  subject,  the  terms  of  which  might 
be  proved  by  other  witnesses,  and  such 
proof  appears  to  have  been  given. 

2.  In  tbe  second  exception  Is  stated  the 
testimony  of  sevpral  witnesses  to  show, by 
tbe  declarations  and  admissions  of  Sam- 
uel L.  Webster,  upon  what  terms  the  fer- 
tilizer was  sold  and  delivered  to  Wright- 
son. This  proof  was  to  the  effect  that 
Samuel  L.  Webster  had  offered  to  and 
agreed  with  Wrightson  and  others  to  de^ 
liver  to  them  fertilizer,  at  caSh.  prices,  in 
payment  of  hU  son's  debts, '  And  it  was 
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also  proved  by  on«  of  the  wltnesDes  that, 
In  a  converBation  had  with  Noata  Webater, 
the  i>artner  and  co-plaintifl  of  the  father, 
Samuel  L.  Webster,  Noah  asked  witness 
"  why  Mr.  Wrisbtson  was  gettine  so  mnch 
fertiliser;  that  bis  father  bad  sold  blm  a 
big  bill;  that  John's  debt  to  Wrtgbtson 
was  to  be  paid  io  fertilizer;  and  that  bis 
father  bad  agreed  to  pay  him  [Noah]  his 
share."  The  erIdencC  given  by  the  sev- 
eral witnesses,  wbose  testimony  is  set  oat 
in  this  exception,  wds  objected  to  by  tbe 
plaintiffs,  upon  the  ground  thatsoch  te». 
tlmony  was  in  contravention  of  the  stat- 
ute of  frands,  and  sbonld  therefore  be  ex- 
cluded from  tbe  Jury;  but  the  conrt  over- 
roled  the  objection,  and  refused  to 
withdraw  the  evidence  from  the  Jury.  The 
questions  raised  by  tbe  second  prayer  of 
tbe  ^alntilfs,  which  was  rejected  by  the 
court,  and  by  the  siusle  prayer  of  the  de- 
fendant, which  was  granted,  embraced  in 
the  eighth  exception  by  tbe  plaintiffs,  are 
sDbstantially  the  same  as  that  presented 
by  this  second  exeeptiun  to  the  admlssl- 
bility  of  evidence,  and  the  propositions  so 
made  may  be  considered  together  as  one. 
By  The  plaintiffs'  second  prayer,  the  court 
was  askod  to  instmct  the  Jury  that  there 
was  no  legal  evidence  in  the  case  to  prove 
any  valid  contract  or  agreement  for  tiie 
porcbase  of  tbe  fertilizer  in  consideration 
of  tbe  Indebtedness  of  John  B.  Webster  to 
WrJghtson,  and  the  Jury  conld  hot  find  or 
presume  that  the  fertlliaer  was  delivered 
and  accepted  in  pursuance  of  any  such 
agreement.  And  by  the  prayer  of  the  de- 
fendant the  Jury  were  instructed  that  If 
Samnel  L.  Webster,  the  father,  did  propose 
and  agree  to  pay  Wrigbtson  the  amount 
of  his  son  John's  indebtedness  in  fertiliser, 
at  cash  prices,  and  Wrigbtson  accepted 
tbe  proposition,  and  ordered  tbe  fertiliser 
In  pursuance  of  the  arrangement,  and  the 
fertiliser  was  delivered  on  such  order,  by 
the  firm  of  S.  L.  Webster  &  Son,  with  tbe 
knowledge  of  an  acc^niescence  in  the  ar- 
rangement by  Noah  Webstet,  the  son  and 
copartner  of  Samnel  L.,  then  the  vwdict 
should  be  for  the  defendant;  and  tbe  ver- 
dict was  rendered  accordingly.  While  It 
is  stated  in  the  evidence  that  John  B. 
Websteri  bad  become  insolvent,  and  men- 
tion la  made  of  bis  Insolvent  proceedings, 
it  is  nowhere  stated,  nor  do  the  prayers 
propounded  to  the  court  require  the  Jury 
to  find,  that  he  had  been  finally  dis- 
charged under  tbe  Insolvent  law  at  the 
time  when  Samnel  L.  Webster  agreed  with 
Wrigbtson  to  .pay  tbe  debt  due  the  latter 
with  fertiliser.  But,  assuming  that  the 
son  bad  been  finally  discharged  under  tbe 
Insolvent  law,  as  may  be  presumed  from 
the  circumstances  stated,  the  debt  due 
Wrigbtson  was  not  thereby  so  absolutely 
extinguibbed.as  to  be  of  no  value  whatev- 
er to  tbe  creditor.  It  was  still  subject  to 
be  revived  by  a  new  promise  of  the  debt- 
or; for  it  is  well  settled  that  a  promise  by 
a  debtor,  after  his  discharge  under  a 
bankrupt  or  insolvent  law,  to  pay  a  prior 
debt,  waives  the  dlscbarge.and  the  debt  is 
a  8U0icient  considei-ation  for  the  new 
promise.  Yates' Adm'rs  v.  Holllngsworth, 
5  Har.  &  J.  216:  Railroad  Co.  v.  Clark,  19 
Md.  522;  Knight  v.  House.  29  Md.  200. 
And,  as  tbe  debt  forms  a  basis  for  a  prom- 


ise to  pay  by  the  debtor,  it  equally  forms 
a  eonsidftration  for  a  promise  to  pay  by 
a  third  party,  whereby  the  debt  is  to  be 
extinguished  and  finally  discharged. 

The  contention  of  this  plaintiffs  is  that 
the  statute  of  frauds  is  applicable  to  the 
alleged  assumption  of  the  debt  of  the  son 
by  the  father,  and,  as  such  assumption 
was  not  in  writing,  tbe  agreement  was 
void,  and  tberetove  could  not  be  set  ap  by 
the.  defendant  as  a  defense  to  the  action 
for  the  price  of  the  fertilizer  furnished. 
Whether  this  contention  be  well  founded 
or  not  Is  the  principal  question  Inthecase. 
Tbe  statulie  of  frauds  (section  4)  declares 
that  no  action  shall  be  brought,  whereby 
to  charge  the  defendant  upon  any  special 
promise  to  answer  for  tbe  debt,  default, 
or  miscarriage  of  another,  unless  the  agree- 
ment upon  which  such  action  shall  be 
brought,  or  some  memorandum  or  note 
thereof,  shall  be  in  writing,  and  signed  by 
the  party  to  be  charged  therewith,  or 
some  other  person  thereunto  by  him  law- 
fully authorized.  It  has  long  been  the  set- 
tled eonstrnctlon  of  this  clause  of  tbe 
fourth  section  of  the  statute  that  it  does 
not  apply  to  a  case  like  tbe  present.  If 
the  original  debt  be  discharged  and  extin- 
gnlshed  by  tbe  substitution  in  lien  thereof, 
of  a  new  contract  or  assumption  by  a 
tbird  person  to  pay  tbe  amount  of  that 
debt,  such  new  contract  or  assumption  is 
not  acollateral  promise  to  answer  for  the 
debt  or  default  of  another,  within  the 
meaning  of  the  provision  of  tbe  statute. 
Illuhtratious  of  this  construction  areau- 
merouB.  As,  for  instance,  where  the  de- 
fendant promised  to  pay  the  debt  of  bta 
son,  who  was  in  custody,  on  execution  at 
the  suit  of  tbe  plaintiff,  in  consideration 
of  his  son's  being  discharged  out  of  custo- 
dy with  the  plaintiff's  consent,  it  was  held 
that  the  promise  was  not  within  the  stat- 
ute, because  by  such  discharge  from  prison 
the  debt  of  the  son  was  not  extinguished. 
Goodman  v.  Chase,  1  Barn,  ft  Aid.  297. 
Tbe  same  principle  was  adopted  in  the 
case  of  Lane  V.  Burghart,  1  Q.B.  933.  And 
In  the  case  of  Curtis  v.  Brown,  5  Cusb.  488, 
Shaw,  C.  J.,  said  that  when,  by  the  new 
promise,  the  old  debt  is  extinguished,  tbe 
promise  is  not  within  the  statute.  It  Is 
not  then  a  promise  to  pay  the  debt  of  an- 
other  which  has  accrued,  but  it  is  an  orig- 
inal contract,  on  good  consideration,  and 
need  not  be  in  writing.  See  2  Pars.  Cont. 
(4th  Ed.)  804. 

Here,  by  legal  operation  of  the  delivery 
and  acceptance  of  tbe  fertilizer  under  the 
agreement  between  Samuel  L.  Webster 
and  Wrigbtson,  tbe  debt  due  tbelatterfrom 
John  B.  Webster  was.  discharged  and  ex- 
tinguished pro  taato,  Tbe  contract  was 
thereby  performed  on  botb  sides;  and 
now  the  defendant  is  not  seeking  to  en- 
force tbe  agreemen  t  as  an  executory  con- 
tract, but  seeks  simply  to  avail  himself  of 
the  executed  contract  to  defeat  tbe  right 
of  the  plaintiffs  to  recover  upon  a  qa&a- 
turn  meruit  or  quantum  valebat,  as  upon 
an  Implied  promise  arising  upon  the  deliv- 
ery to  and  receipt  of  the  fertilizer  by  bis 
testator ;  and,  such  being  tbe  case,  even  if 
tbe  agreement  between  Samnel L.  Webster 
and  Wrigbtson  had  been,  wblleexecutory, 
within  the  statute  of  frauds,  as  contended 
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by  the  plaintiffs,  the  subsequent  execution 
of  that  agreement  withdrew  It  from  the 
operation  of  the  statute,  and  the  statute 
would  thence  have  no  effect  upon  the  con- 
tract whatever;  for,  as  said  by  this  court 
in  Crane  v.  Oongh,  4  Md.  333,  when  speak- 
ing of  the  effect  of  the  fourth  section  of  the 
statute  of  frauds  upon  contracts  em- 
braced within  Its  provisions:  "If  they 
[the  contracts]  be  fulfilled  and  executed, 
they  are  Just  as  valid  as  though  they  had 
been  In  writing;  and  the  rights  and  prop- 
erty acquired  under  them  are  just  as  sa- 
cred and  as  much  respected  as  it  they  had 
been  evidenced  by  a  writing  signed  by  the 
parties."  And  again:  "Thestatute  pro- 
vides that  no  action  shall  be  sostained 
upon  certain  contracts  unless  they  are  ev- 
idenced by  writing.  It  operates,  therefore, 
upon  the  contract  only  while  it  is  execa- 
tory.  It  does  not  make  the  performance 
of  such  contract  unlawful,  but,  if  the  par- 
ties choose  to  perform  it,  the  contract  re- 
mains In  full  force  notwithstanding  the 
statute,  so  far  as  relates  to  the  legal  effect 
and  consequences  of  what  has  been  done 
under  it.  Hence  a  part.y  may  always  de- 
fend under  such  a  contract,  when  sued  for 
any  act  done  under  it."  Therefore  In  no 
aspect  of  the  case  can  the  statute  of 
frauds  be  Invoked  as  affording  the  plain- 
tiffs ground  of  objection  to  the  defense 
made  to  the  recovery  of  their  claim ;  and, 
that  being  so.  It  follows  that  the  court 
below  was  clearly  right  in  overruling  the 
objection  to  the  testimony  of  the  wit- 
nesses as  set  out  In  the  second  exception, 
and  in  rejecting  the  second  prayer  offered 
by  the  plaintiffs;  and  it  was  also  right  In 
granting  the  prayer  oBered  by  the  defend- 
ant. 

There  was  no  error  In  rejecting  the  plain- 
tiffs' third  prayer.  It  entirely  Ignored  the 
fact  In  proof  that  the  only  admission  or 
promise  of  the  defendant  in  regard  to  the 
payment  of  the  claim  was  made  by  him 
before  he  had  obtained  letters  testamenta- 
ry on  the  estate  of  the  deceased.  At  that 
time  ho  had  such  Interest  in  the  subject- 
matter  of  the  suit  as  would  render  bis  ad- 
mission or  promises  binding  upon  the  es- 
tate, or  those  Interested  in  its  administra- 
tion. The  principle  is  well  established 
that  the  admissions  of  an  executor  or  ad- 
ministrator, made  before  he  Is  completely 
clothed  with  the  trust,  cannot  be  received 
against  himself  as  the  representative  of  the 
estate,  or  to  bind  legatees,  distributees,  or 
creditors.  1  Greenl.  Ev.  §  179;  Dent's 
Adui'x  V.  Dent,  3  Gill,  482;  Mangnn  v. 
Webster,  7  Gill,  78.  But,  apart  from  this 
objection  to  the  prayer,  It  sought  to  have 
the  jury  instructed,  in  positive  and  un- 
qualified terms,  that,  if  the  defendant  had 
promised  to  pay  the  claim,  upon  being 
passed  by  the  orphans'  court,  he  was 
bound  by  such  promise,  and  the  plaintiffs 
were  entitled  to  recover.  Such  an  in- 
struction, to  say  the  least  of  it,  would 
have  been  very  misleading  to  the  jury; 
and  it  was  for  that  reason,  if  there  had 
been  no  other,  properly  refused.  But  an 
admission  or  promise  by  an  executor  or 
administrator  is  not,  under  all  circum- 
stances, to  be  regarded  as  binding  and 
conclusive  as  against  the  estate;  for, 
though  an  executor  or  administrator  may 


recognize  a  claim  as  proper  to  be  paid. 
yvit  if  he  afterwards  discovers  that  the 
claim  has  no  legal  foundation,  or  that  It 
Is  such  as  ought  not  of  right  and  In  justice 
to  be  charged  upon  the  estate  represent- 
ed by  him,  no  previous  recognition  or  ad- 
mission by  him  ought  to  or  can  preclude 
bim  from  making  the  proper  defense,  and 
with  the  same  effect  as  if  no  such  previous 
recognition  or  admission  had  occurred. 
This  plain  principle  of  right  and  justice  is 
fully  recognized  by  this  court  in  the  case 
of  Miller  V.  Dorsey,  9  Md.  317,323;  and,  ap- 
plying it  here,  the  court  below  could  not 
do  otherwise  than  reject  this  third  prayer 
of  the  plaintiffs. 

The  only  other  questions  remaining  to 
be  considered  are  those  presented  by  the 
third,  fourth,  and  seventh  bills  of  excep- 
tion. In  respect  to  the  competency  of  the 
plaintiffs  to  testify  In  their  own  behalf, 
and  which  questions  were  decided  adverse- 
ly to  the  plaintiffs.  By  the  third  and 
fourth  excL-ptious,  It  appears  that  both  of 
the  plaintiffs  were  offered  as  witnesses, 
upon  their  own  call,  to  testify  in  rebuttal 
as  to  what  had  been  said  by  them  in  cer- 
tain conversations  bad  with  witnesses 
who  had  testified  to  snch  conversations  on 
behalf  of  the  defendant.  These  conversa- 
tions related  to  the  subject-matter  of  the 
suit,  and  had  been  given  in  evidence  on  be- 
half of  the  defendant  to  show  upon  what 
terms  and  conditions  the  fertilizer  had 
been  furnished  to  Wrlghtson  in  his  life- 
time: and  by  the  seventh  exception  It  ap- 
pears that  Noah  Webster,  one  of  the  plain- 
tiffs, was  called  on  behalf  of  the  plaintiffs 
to  prove,  from  a  letter  book  in  his  own 
handwriting,  a  copy  of  a  letter  addressed 
by  the  plaintiffs  to  Wrightson  of  date 
the  30th  of  April,  1889 ;  and  noticv  having 
been  given  to  tlie  defendant  to  produce 
the  original,  which  wax  not  produced,  the 
offer  was  to  prove  by  this  party  that  the 
letter  had  been  sent  to  Wrightson  cm  the 
day  of  its  date,  and  by^the  same  train 
that  carried  the  fertilizer.  But,  upon  ob- 
jection being  made  by  the  defendant  to 
theso  offers  by  the  plaintiffs,  upon  the 
ground  of  the  incompetency  of  the  plain- 
tiffs to  testify  to  the  facts  proposed  to  be 
proved  by  themselves,  the  court  sustained 
the  objections,  and  excluded  the  plain- 
tiffs as  witnesses.  The  questions  present- 
ed by  these  three  bills  of  exception  are 
nearly  identical,  and  are' 'dependent  for 
their  determination  upon  a  single  clause 
In  the  statute  relating  to  the  competency 
of  the  parties  to  testify  in  their  own  be- 
half. The  statute  provides  that"  when  an 
original  party  tO  a  contract  or  cause  of  ac- 
tion Is  dead,  »  •  •  or  when  an  executor 
or  administrator  is  a  party  to  the  suit,  ac- 
tion,or  other  proceedings,  either  party  may 
be  called  as  a  witness  by  his  opponen  t,  but 
shall  not  be  admitted  to  testify  on  bis  own 
offer.or  upon  thecall  of  hlsco-plalntltf  or  co- 
defendant,  otherwise  than  now  b.v  law  al- 
lowed, unless  a  nominal  party  merely." 
Code,  art.  70,  §  2.  It  is  very  clear  that  the 
plaintiffs  would  not  have  been  competent 
witnesses  for  themselves,  at  the  common 
law,  to  testify  to  thefacts  stated  in  these  ex- 
ceptions, and  the  statute  has  not  removed 
the  Incompetency  In  cases  circnmstanced 
as  the  present.    The  other  party  to  th« 
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contract  being  dead,  the  plaintlDs  were 
not  competent  witnesBes  to  prove  for 
tbemselrea  tbe  sale  and  delivery  of  the 
fertiliser,  and  the  terms  upon  which  such 
sale  was  made;  nor  were  they  competent 
to  disprove  the  special  terms  of  such  sale 
and  delivery,  as  shown  in  defense  on  the 
part  of  the  defendant;  but  this  was  what 
was  proposed  to  be  done  by  the  proof  of- 
fered to  be  given  by  the  plaintiffs  them- 
selves. The  terms  of  tbe  statute  are  plain 
and  Imperative,  and  leave  no  room  for 
doubt  as  to  their  meaning.  Tbe  court 
was  clearly  right  In  its  rulings  as  stated 
In  these  three  exceptions.  Findingnoerror, 
tbe  judgment  must  be  aflSrmed. 


UK  Pa.  St.  74) 

Commonwealth  v.  Philadelphia  &  B. 
R.  Co. 
(Supreme Cmtrt  o/PennsV^Dania.  Jane  8, 1891.) 
CoRPOBATiONB— Taxation  of  Stock— Valuatios. 
Under  Revenue  Act  Pa.  1879,  §  2,  provid- 
ing that  the  secretary  and  treasarer  of  a  corpora- 
tion which  has  declared  no  dividends  shall,  be- 
tween November  1st  and  15th  of  each  year,  ap- 
praise its  capital  stock  at  its  actual  cash  value 
between  those  dates,  not  lees  than  the  average 
price  for  which  it  was  sold  in  the  market  for  the 
year,  and  return  the  amount  as  a  basis  for  taxation, 
the  average  selling  price  between  those  dates  is 
not  conclusive  as  to  the  cash  value  of  its  stock; 
and  where  it  appears  that  theoompany  wasinthe 
bands  at  a  receiver,  and  threatened  with  foreeloa- 
nxo  at  its  mortgages,  and  that  the  value  of  its 
stock  depended  upon  tbe  success  of  plans  for  its 
reorganization.  Which  facts  affected  the  selling 
price  of  its  stock,  a  finding  that  the  cash  value  of 
its  stock  between  those  dates  did  not  exceed  the 
average  selling  price  for  the  year  Will  not  be  dis- 
turbed, although  the  average  selUng  price  be- 
tween tfaoee  dates  was  liigher  than  its  actual  oash 
▼aloe. 

Appeal  from  court  of  common  plea^, 
Dauphin  county;  John  B.  McPherbon, 
Judge. 

The  PhiladelpblQ,  &  Beading  Bailroad 
Company  for  several  years.  In  returning 
Its  capital  Btoclc  for  taxation,  returned  tbe 
average  selling  price foreacb year,  without 
appraising  and  returning  Itu  actual  cash 
value.  Bevenue  Act  Pa.  1879,  §  2,  provides 
that  the  secretary  and  treasurer  of  a  cor- 
poration shall,  between  November  Istand 
15tb  of  each  year  in  which  no  dividend  has 
been  declared,  or  which  Is  less  than  6  per 
cent,  on  the  par  value,  estimate  and  ap- 
praise the  capital  stock  at  its  actual  value 
In  cash,  not  less  than  the  average  price  at 
w^hich  the  stoclc  was  sold  during  the  year, 
and  not  less  than  its  value  as  measured 
by  the  dividend  declared.  The  accounts 
were  settled  on'this  basis,  but  it  was  aft- 
erwards discovered  that  for  the  years  1881, 
1885,  1886,1887,  the  average  selling  price  for 
tlkeyear  was  lower  than  the  average  selling 
price  of  the  stock  between  November  1st 
and  15tb  of  those  years,  and  a  resettle- 
ment was  made  by  tbe  state  officers,  in- 
creasing the  amount.  The  company  ap- 
pealed from  the  settlement  to  the  court  of 
common  pleas  of  Dauphin  coanty,  where 
a  trial  was  had  without  a  Jury.  The 
court  found  that  the  company  declared  no 
dividend  in  those  years,  and  that  tbe  act- 
ual cash  value  of  its  stock  between  No- 
vember 1st  and  15th  of  that  year  did  not 
exceed  the  average  selling  price  on   the 


market  for  each  year  at  which  it  had  been 
returned,  and  that  the  selling  prices  be- 
tween November  Ist  and  loth  were  higher 
than  the  actual  cash  value  of  tbe  stock  be- 
tween those  dates.  It  appeared  that  dur- 
ing those  years  the  company  was  in  the 
hands  of  a  receiver,  and  was  threatened 
with  foreclosure  of  its  mortgages;  that 
the  value,  of  Its  stock  depended  upon  the 
success  of  certain  schemes  of  reorganisa- 
tion; and  thatthe  selling  price  of  its  stock 
was  affected  by  these  circumstances. 
There  was  Judgment  for  the  company,  and 
tbe  commonwealth  brings  exceptions. 

Jawes  A.  Stranaban,  Dup.  Atty.  Gen., 
and  W.  U.  Henael,  Atty.  Gen.,  {ElUa  Ames 
Ballard  and  Rufua  E.  Shapley,  of  counsel,) 
for  the  Comm  on  wealth.  Wm.  B.  Lam  ber- 
ton,  for  appellee. 

Per  Curiam.  During  the  years  1881, 
1885, 1886,  and  1887  the  defendant  company 
declared  no  dividends.  The  capital  stock 
was  appraised  for  the  purpose  of  taxation 
by  its  secretary  and  treasurer,  in  accord- 
ance with  the  provisions  of  section  2  of 
the  revenue  act  of  1879,  at  its  actual  value 
in  cash  between  the  1st  and  I5th  days  of 
November  in  each  year,  which  actual  val- 
ue thus  declared  was  the  average  price  at 
which  said  'stock  sold  during  each  of  said 
years.  It  appeara,  however,  that  the 
average  selling  price  uf  Its  stock  upon  the 
Philadelphia  Stock  Exchange  between  the 
1st  and  15th  of  November  in  each  year  was 
higher  than  the  average  price  for  the  year, 
and  at  which  the  stuck  had  been  appraised 
by  the  officers  of  the  company  and  returned 
to  the  auditor  general.  The  common- 
wealth contends  that  th6  stock  should 
have  been  appraised  at  its  higher  selling 
value  between  the  dates  last  named,  and 
cites  Bailroad  Co.  v.  Com.,  M  Pa.  St.  4T4, 
as  authority  for  this  proposition.  We  do 
not  think,  however,  that  case  sustains  the 
contention  of  tbe  common wetdth.  The 
plain  object  of  the  November  appraise- 
ment of  the  stock  of  non-dlvldend  paying 
corporations,  or  those  paying  less  than  6 
per  cent.,  is  to  ascertain  the  actual  value 
in  cash  of  such  stock  at  that  time;  not 
less,  however,  than  the  average  price 
which  said  stock  sold  for  during  the  year. 
The  selUng  price  during  November  may 
not  always  be  a  true  test  of  its  value  at 
that  time.  It  is  a  mode  of  ascertaining 
the  value,  but  not  the  only  one.  The  fluct- 
uations in  the  stock  market  are  some- 
times sudden  and  violent;  and,  from 
causes  in  no  way  affecting  its  actual  val- 
ue, a  particular  stock  may  for  a  short 
period  advance  in  the  stock  mai-ket  be- 
yond its  intrinsic  or  actual  value.  On  the 
other  hand,  fnr  the  same  reasons.  It  may 
fall  below  its  actual  value.  Bailroad  Co. 
V.  Com.,  supra,  was  not  intended  to  be  in 
conflict  with  these  views,  nor  do  we  think  It 
will  be  found  so  when  properly  considered 
in  connection  witli  the  point  decided.  In 
that  case  the  company  admitted  tiiat  the 
selling  price  of  its  stock  in  November  fair- 
ly represented  its  actual  value;  while  in 
the  casein  hand  the  court  below  has  dis- 
tinctly found  that  the  selling  prices  be- 
tween the  1st  and  15th  of  November  "were 
higher  than  the  actual  value  in  cash  of 
said  stock  between  those  dates,"  and,  fur- 
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ther,  that  It  did  not  exceed  In  value  the 
amunnt  at  which  It  had  l)eeh  returned. 
It  1b  true,  the  commonwealth  contends 
that  thlH  finding  T^aa  witbont  evidence  to 
support  It.  We  do  not  think  bo.  On  the 
contrary,  there  was  evidence  from  which 
the  court  might  fairly  havie  found  that  the 
actual  value  of  t^e  stock  was  far  leea  than 
the  value  returned  by  the  company,  and 
that,  If  It  had  any  actual  value  whatever. 
It  was  a  mere  speculative  value,  depend- 
ing upon  the  forbearance  of  the  creditors 
of  theconspany.  During  these  years  the 
company  was  seriously  embarraused,  and 
was  In  the  hands  of  receivers.  It  was 
liable  to  foreclosure  upon  some  ol  Its 
mortgages,  and  the  value  of  its  stock  de- 
pended largely  upon  the  success  of  certain 
schemes  of  roorganlzation.  There  was 
testimony  to  show  that  a  foreclosure  and 
sale  of  the  property  without  first  perfect- 
ing those  schemes  would  probably  have 
resulted  in  an  entire  obliteration  of  the 
stock.  The  case  resolves  Itself  into  a  mere 
question  of  fact,  which  has  been  found  by 
the  court  below  against  the  common- 
wealth. In  Com.  v.  Railroad  Co.,  37  Leg. 
Int.  407,— a  case  which  is  upon  all  fours 
with  this,  and  Which  was  heard  and  de- 
cided at  the  same  term  with  Railroad  Co. 
v.  Com.,  supra,— It  was  said  by  thiscourt: 
"We  have  frequently  held.  In  such  cases, 
that  the  same  effect  should  be  given  to  the 
finding  of  facts  as  if  found  by  a  "Jury.  In 
this  case  the  court  found  that,  in  fixing 
the. actual  cash  value  of  the  stock  at  ¥4^ 
per  share  between  thelst  and  15th  days  of 
November,  1879,  the  company  made  a  cor- 
rect valuation.  We  are  not  able  to  find  in 
the  record  such  clear  and  preponderating 
evidence  of  a  greater  value  as  to  justify  a 
reversal  of  this  finding  of  fact.  As  it  does 
not  appear  that  this  valuation  was  less 
than  the  average  price  at  which  said  stock 
sold  during  the  year  preceding,  the  legal 
question  (hat  might  otherwise  have  arisen 
Is  unimportant  in  this  case."  Judgment 
affirmed. 


aiB  Pa.  Bt.  57) 

Commonwealth  t.  New  Tokk,  L.  B.  &W, 
R.  Co. 

^St^pr«me  Covrt  of  PermgylvanUi.  Jane  ii,  1891.) 

FOBBION  COBPORATIO:!  — BOUBS— TaIATIOW — 

Fbesumftioiis. 
The  Pennsylvania  actof  1886,  which  imposes 
■  tax  on  "an;  sorip,  bonds,  or  certiflcatea  issued 
by  a  forelED  corporation  to  residents  of  this  state, 
and  held  by  them, "  makes  It  the  daty  of  the 
treasurer  of  suoh  corporation  to  assess  and  retain 
the  tazwben  payment  of  interest  is  made  on  such 
bonds,  and  to  report  the  amount  thereof  "as 
nearly  as  the  same  can  be  ascertained ; "  failing 
Which,  the  corporation  Is  liable  for  the  tax.  The 
report  of  defendant's  treasuirer  showed  that  it 
.had  Issued  bonds,  eta,  to  the  amonnt  of  t78,000,- 
POO,  whose  ownership  could  not  be  determined 
except  as  to  some  (^,000,000,  which  were  regis- 
tered for  the  purpose  of  votinR,  of  which  1888,000 
were  owned  by  residents  of  Pennsylvania.  Held, 
that  it  is  not  to  be  presumed,  for  purposes  of 
taxation, .  that  the  unregistered  bonds,  etc.,  of 
defendant  were  held  by  residents  of  Pennsylvania 
in  tiie  same  i^roportlon,  and  defendant  is  only  li- 
able for  the  tax  on  those  which  are  shown  to  be 
•ctuailr  so  held.  ,    , 

Appeal  ftvm   court  of  common   pleas, 
Dauphin  county;  J.  W.  Simonto.n,  Judge. 


The  following  is  (be  opinion  of  tbecourt 
below,  (SiMONTON,  J.:) 

"This  case  was  tried,  by  agreement  of 
the  parties,  without  a  Jury,  as  provided  by 
the  act  of  April  22, 1874.  From  the  evi- 
dence we  find  the  folio  wingf  acts:  (1)  De- 
fendant is  a  corporation,  chartered  by  tlie 
state  of  New  York,  and  having  its  princi- 
pal office  and  place  of  business  in  the  city 
of  New  York.  It  has  and  exercises  the  right 
of  way,  under  a  special  act  of  the  legisla- 
ture of  tLestateof  Pennsylvania, to  ran  Its 
railroad  for  somewhat  more  than  thirty 
miles  through  the  state  of  Pennsylvania, 
for  which  it  pays  aunnallytothe  state  the 
sum  of  ten  thousand  dollars.  (2)  The  set- 
tlement appealed  from  is  based  upon  a  re- 
port made  by  the  treasurer  of  defendant 
to  the  auditor  general  of  Pennsylvania  for 
the  year  1888,  whfch  contains  a  detailed 
statement  of  the  several  issnes  of  bonds, 
scrip,  and  certificates  of  ladebtednesH  by 
defendant,  and  the  corporation  whose  suc- 
cessor It  is,  amountiog  In  all  to  |78,578,- 
485.10,  in  which  it  is  stated  that  none  of 
the  indebtedness  is  known  to  beowned  by 
residents  of  Pennsylvania,  and  that  it  Is 
believed  by  the  officers  of  the  company  that 
nearly  all  Is  owned  by  nim-residentB  of 
Pennsylvania.  (8)  In  the  settlement  ap- 
pealed from,  defendant  is  charged  with 
tax  upon  the  nominal  value  of  all  the 
scrip,  bonds,  and  certificates  of  indebted- 
ness issued  by  it,  and  the  corporation 
whose  successor  it  la,  and  owing  by  It, 
amounting  to  the  sum  of  f  78,673,485.10,  as 
stated  in  said  report.  (4)  All  the  evidences 
of  indebtedness  owing  by  defendant  were 
created  and  issued  under  authority  grant- 
ed by  the  legislature  of ,  the  state  of  New 
York,  and  were  issued,  sold,  and  delivered 
In  the  city  of  New  York,  in  said  state,  or 
in  London,  England,  and  the  interest  ac- 
cruing from  time  to  time  thereon  iti  paya- 
ble and  paid  in  the  said  city  of  New  York 
and  in  London.  The  right  to  the. Interest 
is  evidenced  by  coupons,  and  payable  tu 
bearer,  which,  when  due,  are  separated 
from  the  bonds,  and  are  presented  tor  pay- 
ment at  the  oHice  of  defendant  In  the  city 
of  New  York,  by  banks,  bankers,  and  their 
messengers,  on  behalf  of  themselves  and 
their  correspondents  in  other  places,  by 
whom  the  coupons  have  been  transmitted 
either  as  cash  or  for  collection ;  and  It  is 
practically  Impossible  for  the  treasurer  or 
other  officers  of  defendant,  at  the  time  the 
coupons  are  presented,  to  ascertain  the 
residence  o'  the  owners  of  the  bonds  from 
which  they  have  been  separated,  because 
of  the  large  numbers  of  coupons  present- 
ed at  the  dates  when  they. become  due,  tbe 
whole  number  of  couponsduesemi-annual- 
ly  amounting  to  more  than  one  hundred 
and  fifty  thousand,  and  as  many  as  twen- 
ty thousand  being  presented  in  a  single 
day ;  and  for  the  further  reason  that  the 
bankers  nnd  their  messengers,  when  they 
present  the  coupons,  in  very  many  in- 
stances do  not  know  who  are  the  owners 
of  the  bonds  from  which  they  have  been 
detached,  and  could  not  he  compelled  to 
disclose  if  they  did  know,  as  the  coupons 
are  payable  to  bearer;  and  a  refusal  of 
the  treHsurer  of  the  company  to  pay  the 
coupons  on  presentation,  except  upon  con- 
dition of  tbe  ownership  being  disclosed. 


Digitized  by 


i^oogle 


Pb.) 


COMMONWBA:t^TH  t>.  NEW  TOBK,  L.  B.  ^  W.  B.  CO. 


287 


would  subject  It  to  tberisk  aad  expense 
and  loHS  of  credit  of  having  the  coupons 
protested  for  non-paj-ment.  Some  of  the 
eridences  ot  Indebtedness  are  coupon 
bonds  Issued  and  payable  to  bearer,  and 
others  are  coupon  bonds  which  may  be  reg- 
istered or  not.  at  the  option  ot  the  holders 
or  owners.  (6)  Holders  of  the  evidences 
of  indebtedness  o(  defendant  are  entitled 
to  vote  (or  directors  of  the  company,  and 
a  register  is  kept  in  the  office  of  defendant, 
In  which  all  holders  of  tiuch  evidences  of 
indebtedness  are  required  to  register  be- 
tween sixty  and  thirty  days  prior  to  any 
election  for  directors  pt  which  they  desire 
to  vote.  This  register,  for  the  year  1888, 
shows  an  ownership  of  bonds  to  the 
amount  of  #28,562,700.00,  of  which  we  find 
that  f^8,000.00  were  owned  by  residents 
of  Pennsylvania,  but  this  ownership  does 
not  appear  on  the  register.  .(6)  A  record 
of  registered  bonds  is  also  kept  in  the  o£Sce 
of  defendant,  and  in.  1888  there  were  reg- 
iatered  $11,124,300.00  in  value  of  bonds. 
Of  this  amount  $2,054,000.00  were  owned 
by  residents  ol  Pennsylvania,  $1,^51,000.00 
of  which  were  owned'  by  Pennsylvania 
corporations,  leaving  $503,000.00  which 
were  owned  by  Individual  residents  of 
Pennsylvania.  (7)  Therels  no  evidence  in 
the  case  from  which  we  could  find  that 
any  particular  bonds,  other  than  those 
which  make  up  the  two  amounts  of  $338,- 
000.00  and  $503,000,00,  as  above,  stated, 
were  held  or  owned  during  the  year  1888 
inPennsylvan^;  nor  is  there  any  evidence 
tending  to  show  that  the  treasurer  of  de- 
fendant, at  thetime  the  coupons  were  paid, 
could  know  that  any,  and.  If  any,  which, 
of  the  coupons,  other  than  those  which 
belonged,  to  the  bonds  ahove  specified,  be- 
longed to.  bonds  held  pr  owned  in  this 
state  -,  and  we  therefore  do  not  find  that 
there  were  Any  other  bonds,  or  any  greater 
amount  of  bonds,  held  in  Pennsylvania 
during  the  year,  for  which  the  tax  is 
claimed  in  this  settlement, ^than  the  bonds 
specified  in  findings  of  fact  numbers  five 
and  six. 

"Discussion:  As -we  have  stated  In  the 
findings  ot  fact,  the  settlement  appealed 
from  charges  defendant  with  tax  upon  the 
nominal  value  of  Its  whole.  Indebtedness. 
W»'  dp  pot,  however,  understand  the 
learned  attorney  general  to  claim  tb^t  de- 
fendant should  beheld  for  tax  upon  the 
whole  amount.  His  argument,  if  we  right- 
ly apprehend  It,  is  that. in  some  sense  the 
burden  of  proof  is  upon  the  defendant,  to 
this  ex  tent,  at  least :  That  as  the  register 
ot  voters  shows  that  out  ot  $28,562,700.00 
in  nominal  value  ot  bonds,  $338,100.00  in 
value  are  owned  by  residents  of  Pennsyl- 
vania, the  court  ought  to  presume  that. 
If  all  wei-e  registered  for  voting,  the  same 
proportion  would  hold,  and  therefore  that 
defendant  should  be  charged  with  tax  up- 
on the  resulting  proportion  of  the  whole 
amount  of  its  Indebtedness;  and,  further, 
that  as  the  record  ot  registered  bonds 
shows  that,  of  $11,124,300.00  in  nominal 
value,  $2,054,000.00  are  held  by  residents 
ot  Pennsylvania,  the  result  of  the  same 
process  of  apportionment:  should  be  ap- 
plleil.  It  Is  to  be  noted,  however,  that, 
ot  the  $2,054,000.00 shown  by  the  record  of 
registered  boi;tds  to  be  held  by  residents  ot 


Pennsylvania,  $1,651,000.00  are  held  by 
Pennsylvania  corporations. and  iare  there- 
fore not  taxable;;  so  that  this  registry 
shows  only  a  taxable  Pennsylvania  own- 
ership of  $503,000.00.  But  the  (question  ot 
the  existence  of  taxable  property  is  not  a 
question  of  proportion.  Only  bonds  held 
in  Pennsylvania  are  tnxabia,  The  act  of 
1885,  under  which  this  tax  is  claimed, 
makes.lt  the  duty  of  the  treasurer  of  de- 
fendant to  assess  and  retain  the  tax  when 
gayment  of  interest  is  made  on  all  such 
onds,  and  to  report  the  amount  ^h<ireof 
'as  nearly  as  the  same  can  be  ascertained;' 
and,  it  he  falls  to  perforpi  his  duty,  the 
defendant  is  liable  for  the  tujc  which  he 
has  thus  failed  to  retain ;  but  the  act  np- 
where  makes  the  defendant  liable,  to  ,taz 
on  bonds  not  held  or  owned  In  the  state, 
because  It  has  failed  in  its  duty  with  re-, 
spect  to  those  so  held.  The  utmost  liabil- 
ity it  can  incur  Is  to  pay  the  tax  on  saca 
bonds  as  are  owned  in  the  stat^,  with  the 
penalty  for  failure  to  retain  and  report, 
where  this. is  charged  in  the .  settlement ; 
and  therefore,  before  this  liability  can  be 
imposed,  the  particular  bonds,  and  not 
merely  the  amount  of  bonds  so  held,  must 
be  in  some  legal .  manner  ascertained. 
The  argument  of  th^  learned  attorney 
general  leaves  wholly  out  of  view  i;his 
most  important  element  of  the  case:  that 
the  duty  and  the  right  tp  retain  the 
amount  of  the  tax,  on  payment  of  the  in- 
terest, is  a  duty  and  aright  whicbattacbes 
to  each  Individual  bond  and  Its  coupons, 
and  not  to  the  bonds  and  coupons  in  the 
mass.  That  la  to  say,  It  is  not  the  duty 
of  the  treasurer,  and  he  has  not  the  right, 
to  deduct  the  tax  from  any  given  coupon, 
unless  the  bond,  with  the  corresponding 
number  to  which  that  coupon  belonged. 
Is  held  in  Pennsylvania.  Hence,  even  if  be 
knew  that,  say,  $100,OUO.OO  in  an^oont  of 
the  bonds  were  held  within  the  state,  he 
could  not  legally  deduct  the  tax  from  any 
of  the  coupons  presented  forpayment  un- 
less they  belonged  to  the  particular  bonds 
so  held.  Therefore,  it  we  were  to  bold  the 
defendant  liable  to  any  part  ot  the  tax 
claimed  in  this  settlement  on  the  Inference 
pr  presumption  that  some  of  the  bonds  are 
held  in  Pennsylvania  without  proof  which 
particular  bonds  are  so  held,  we  should  re- 
quire It  to  pay  to  the  state  a  tax  which 
it  could  not  possibly  retain  or  collect 
from  the  bondholders,  upon  whom,  and 
not  upon  the  defendant,  the  tax  is  Im- 
posed. This  would  be  such  a  monstrous.ln- 
justice,  and  so  entirely,  unwarranted  by 
any  fair  construction  ot  the  act,  that  we 
cannot  possibly  so  hold. 

"In  Com.  V.  Railroad  Co.,  No.  140,  April 
term,  1881,  the  learned  Judge  Pisarson, 
late  president  of  this  court,  said  ot  a  like 
argument:  'It  is  urged,  however,  that 
the  company  must,  at  Its  peril,  find  out 
the  residence  ot  the  debtor,  and  deduct  it 
from  his  Interest,  If  of  this  state.  If  the 
bond  bad  to  be  presented  In  order  to  ob- 
tain the  Interest,  there  might  be  some- 
thing in  this  argument;  but  as  It  need  not 
be,  and  in  point  of  fact  never  is,  but  It  is 
always  collected  through  the  coupons, 
the  company  officers  have  no  means  of 
finding  the  residence  of  the  creditor,  and 
the  latter  no  interest  in  making  it  known. 
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The  state  has  undertaken  to  force  upon 
the  corporation  a  duty  not  required  by 
ItB  charter,— that  it  shall  become  a  tax 
collector;  and  U  to  find  out  the  creditor, 
under  th4  penalty  of  paying  the  tax  him- 
self, it  is  one  of  no  small  peril.  It  thecom- 
pany  refuses  to  pay  the  coupon  without 
deducting  the  tax,  the  holder  may  have  It 
protested,  and  the  legislature  has  pro- 
vided no  means  to  compel  the  holder  to 
answer  for  his  residence  or  ownership. 
It  is.  In  effect,  Imposing  the  tax  on  the 
debtor,  instead  of  the  creditor,  where  the 
law  intended  to  place  it.'  In  the  said  case 
he  said,  further:  'In  trying  causes  be- 
tween the  state  and  corporations,  we 
must  be  governed  by  the  same  rules  of 
law  and  evidence  which  prevail  between 
Indlridiials.  The  party  on  whom  rests 
the  burden  of  proof  must  make  out  a  case. 
We  are  asked,  without  a  particle  of  evi- 
dence, to  presume  that  this  railroad  com- 
pany has  over  !$5,000,000  borrowed  at  in- 
terest from  citizens  of  Pennsylvania,  when 
ail  that  is  proved  to  be  so  borrowed  Is 
$22,^6.60.  It  Is  as  well  settled  as  any 
other  legal  principle  that  our  state  can- 
not tax  money  at  interest  unless  due  and 
owing  to  citizens  of  this  state.  That  it  is 
8o  due  is  not  to  be  presumed,  must  be 
proved,  and  is  not  proved  here.'  And  in 
Com.  V.  Railway  Co.,  74  Pa.  St.  83,  Chief 
Justice  Agnkw  said,  (page  94:)  'In regard 
to  the  facts,  the  causes  of  the  common- 
wealth must  be  tried  according  to  the 
same  rules  of  evidence  which  apply  to 
other  suitors.  She  must  apply  the  evi- 
dence of  them;  and  if,  by  loss  or  a  want 
of  evidence,  she  falls,  the  mlsfoi'tune  or  the 
fault  is  her  own.  The  absence  of  evidence 
cannot  be  supplied  by  presumption  at 
war  with  Justice  as  well  as  with  the  ordi- 
nary rules  of  evldeuce.' 

"The  Injustice  of  holding  the  defendant 
liable  for  the  tax  without  proof  that  the 
bonds  are  held  lu  the  state,  as  well  as  the 
difll'julty  of  ascertaining  the  residence  of 
the  holders  of  the  bonds.  Is  illustrated  by 
the  case  of  HInchman  v.  Railway  Co.,  5 
Pa.  Co.  Ct.  Rep.  632,  where  it  was  held  by 
Mr.  Justice  Mitchell,  then  sitting  in  the 
common  pleas,  in  an  action  for  interest 
on  certlficateB  of  loan  against  the  corpo- 
ration, whose  duty  it  Is  to  retain  the  tax 
from  the  Interest,  that  the  plaintiffs  were 
not  bound  to  aver  in  their  statement  of 
claim,  nor  to  prove  that  they  were  non- 
residents of  the  state,  in  order  to  escape 
the  retention  by  the  defendant  of  the 
three-mill"  tax  Imposed  by  the  act  of  June 
SO,  1^^85;  and  that  the  company  must  aver 
in  Us  affidavit  of  defease,  and  prove  on 
the  trial, that  thebolderof  thebonds  upon 
which  the  interest  was  claimed  was  a  res- 
ident of  Pennsylvania,  in  order  to  recoup 
the  amount  of  the  tax.  This  case,  of 
course,  merely  applies  the  general  prin- 
ciple that  a  party  setting  up  an  affirma- 
tive defense  must  prove  it,  but  it  pointedly 
shows  how  Impossible  It  is  for  the  treas- 
urer of  defendant  to  ascertain  the  resi- 
dence of  the  bondholder:  for  not  only  can 
he  not  compel  it  to  be  disclosed  when  the 
coupons  are  presented  for  payment,  even 
If  it  be  known  by  the  banker  or  other  per- 
son who  presents  them,  but  It  he  claim 
to  withhold  the  tax,  and  an    action   is 


brought  upon  the  conpons,  even  In  a 
court  of  the  state,  the  owner,  who,  of 
course,  knows  his  own  residence.  Is  not 
bound  to  plead  or  to  prove  it,  but  the  de- 
fendant must  do  so,  or,  if  be  have  deduct- 
ed the  tax,  he  cannot  have  credit  for  It. 
We  cannot  believe  that  it  was  the  inten- 
tion of  the  legislature  to  Impose  such  a 
burden  npon  corporations  when  they  were 
made  collectors  of  this  tax. 

"The  attorney  general  has  cited  the 
opinion  of  this  court  in  (7om.  v.  Coal  Co., 
No.  37,  September  term,  I8SS,  Dauphin 
county  common  pleas,  decided  March  14. 
1S80,  in  which  we  said  on  the  facts  there 
found:  'The  treasurer  having  refused 'or 
neglected  to  perform  the  duties  [Imposed 
by  the  act  of  1885,]  we  think  the  burden  of 
proof  Is  upon  the  defendant;  and,  as  It  is 
not  shown  that  any  of  the  evidences  of  In- 
debtedness are  held  by  non-residents,  we 
must  assume  that  they  are  all  held  by  res- 
idents.' But  there  Is  a  marked  dilTerence 
between  the  facts  in  that  case  and  in  this. 
There  the  defendant  was  a  local  Pennsyl- 
vania coal  company,  having  an  indebted- 
ness of  4(170.500.00,  secured  by  mortgage 
upon  its  real  estate ;  here  it  is  a  New  York 
corporation  owning  and  operating  a  rail- 
road extending  from  the  city  of  New  York 
to  Buffalo,  with  an  indebtedness  of  over 
$78,"0O,0O0.  There  the  defendant's  bonds 
had  all  been  issued  and  sold  in  Pennsyl- 
vania; here  they  were  all  issued  and  sold 
outside  of  the  state  of  Pennsylvania,  and 
some  of  them  In  London,  England,  "rhere 
the  defendant  had  not,  np  to  the  time  of 
the  trial,  made  any  effort  to  ascerta'ln  the 
residence  of  any  one  of  the  holders  of  its 
bonds;  here  defendant  hud  made  such 
effort,  and  has  shown  upon  the  trial  that 
nearly  4(1,000,000  In  nominal  value  thereof 
are  held  in  Pennsylvania.  We  do  not  see 
bow,  on  these  facts,  we  can  presume  the 
ownership  of  bonds  within  the  state,  and 
hold  defendant  liable  to  tax  npon  them i 
and  especially  when  there  is  not  a  sc/o- 
ttll&  of  evidence  on  which  we  could  base 
the  presumption  that  any  particular 
bonds  are  so  owned,  nor  that  the  treas- 
urer of  defendant,  when  paying  the  tax, 
could  or  ought  to  have  known  that  any 
given  coupons  presented  to  him  for  pay- 
ment belonged  to  bunds  so  owned.  The 
act  Imposed  the  tax  on  '  any  scrip,  bonds, 
or  certlflcBtes  of  indebtedness  Issued  'by 
said  corporation  to  residents  of  this  com- 
monwealth, and  held  by  them.'  A  strict 
construction  of  this  act  would  confine  the 
liability  to  securities  issued  to  and  held 
b.v  residents  of  the  state.  But,  while  this 
would  be  a  reasonable  construction  of-the 
language  of  the  act.  It  is  fair  to  assume 
that  the  Intent  was  to  tax  all  the  bonds 
actually  owned  and  held  within  the  state, 
whether  issued  to  residents  or  not;  and 
It  must  be  so  construed.  If,  however,  we 
are  to  give  an.v  force  whatever  to  the 
phrase,  'issued  by  said  corporation  to  res- 
idents of  the  state,'  it  must,  at  least, 
have  the  effect  of  suggesting  that  the  fact 
whether  the  bonds  were  issued  to  resi- 
dents or  non-residents  furnishes  a  start- 
ing point  In  the  inquiry  whether  they  are 
held  within  the  state  or  not,  and  that 
where  they  were  Issued  out  of  the  state 
to  non-residents,  and  have  not  beenshown 
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by  eltber  thecommonwealtb  or  detendant 
to  be  owned  by  residents,  we  cannot  pre- 
Bome  it,  in  order  to  liold  defendant  liable 
for  tax  In  respect  of  them ;  while  at  the 
same  time,  if  they  had  been  originally  is- 
sued in  the  state  to  residents,  it  might  be 
fair  to  presume,  In  the  absence  of  proof, 
that  the  ownership  had  not  changed,  and 
that  they  were  still  held  by  them.  And, 
when  the  presumption  applies  to  all  the 
bonds,  the  difficulty  from  inability  to  fix  the 
sitna  of  the  ownership  of  any  particular 
bond  would  not  arise;  and  this  was  the 
fact  In  the  case  of  Com.  v.  Coal  Co.  As 
was  said  in  Loughlin's  Appeal,  (Pa.)  10 
Atl.  Rep.  S32,  cited  in  Com.  v.  Railroad 
Co.,  129  Pa.  St.  451, 18  Atl.  Rep.  406.  410: 
'  We  do  not  think  It  Is  the  proper  function 
of  the  judiciary  department  of  the  govern- 
ment to  impose  taxation,  which  is  a  spe- 
cies of  confiscation,  by  a  strained  con- 
struction of  doobtfnl  legislation.  The 
proper  remedy  for  that  kind  of  difficulty 
Is  legislation  which  Isnot  doubtful.'  If  the 
legislature  choose  to  say  that  the  corpo- 
ration shall  be  liable  for  the  tax  on  all 
bonds  which  it  cannot  prove  to  be  held 
oatslde  of  the  state,  if  it  does  not  deduct 
the  tax  therefrom  on  payment  of  the  Inter- 
est, it  can  do  so;  until  It  does,  we  do  not 
think  it  Is  the  duty,  or  even  the  right,  of 
the  courts  to  read  such  a  provision  Into 
tbe  act  as  it  now  stands.  We  think  the 
true  principle  upon  which  taxing  acts 
should  be  construed  Is  stated  in  Cooley, 
Tax'n  (2d  Ed.)  274,  as  follows:  'If  there 
should  be  any  leaning  in  such  casus,  it 
would  seem  that  It  should  be  in  the  direc- 
tion of  the  presumption  that  everything 
is  expressed  in  the  tax  laws  which  was 
intended  to  be  expressed.  The  laws  are 
framed  by  the  government  for  its  own 
needs,  and,  if  Imperfections  are  found  to 
exist,  the  legislature,  in  tbe  language  of 
Mr.  Dwarrls,  Is  at  hand  to  explain  Its 
own  meaning,  and  to  express  more  clearly 
what  has  been  obscurely  expressed.  But 
there  can  be  no  propriety  In  construing 
such  a  law  either  with  exceptional  strict- 
ness, amounting  to  hostility,  or  with  ex- 
ceptional favor  beyond  that  accorded  to 
other  general  laws.  It  is  as  unreason- 
able to  sound  a  charge  upon  it,  as  an 
enemy  to  Individual  and  popular  rights, 
as  It  is  to  seek  for  sophistical  reasons  for 
grasping  and  holding  by  its  authority 
every  subject  of  taxation  which  the  drag- 
net of  the  official  force  has  brought  within 
its  supposed  compass.  The  construction, 
without  bias  or  prejudice,  should  seek  the 
real  Interest  of  the  law;  and,  If  the  loan- 
ing Is  to  strictness.  It  Is  only  because  it  is 
fairly  and  justly  presumable  that  the  legis- 
lature, which  was  unrestrained  in  Its  au- 
thority over  the  subject,  has  so  shaped 
the  law  as,  without  ambiguity  or  doubt, 
to  bring  within  it  everything  it  was 
meant  should  be  embraced.' 

"Conclusions  of  law:  First.  Defendant 
Is  liable  for  tbe  tax  In  respect  of  the  $S4I,- 
000.00  of  bonds  held  and  owned  lu  1»<»8  In 
Pennsylvania.  Second.  Detendant  is  not 
liable  for  tax  on  any  other  or  greater 
amount  of  bonds  than  sain  fS41,000.00; 
and  the  settlement  appealed  from,  so  far 
as  It  charges  defendant  with  tax  on  any 
other  or  greater  amount  of  its  indebted- 


ness, is  erroneous  and  illegal.  Third.  Tbe 
commonwealth  is  entitled  to  judgment  in 
this  case  as  follows: 

Tax,  three  mUlB  on  {841,000.00 ta,6ia  00 

Interest  at  twelve  per  cent,  from  Octo- 

15, 1889,  to  Oeoember  17, 1890 856  B7 

Attorney  general's  commission,  at  five 

percent. 116  25 

Total $2,994  83 

— for  which  amount  judgment  is  directed 
to  beentered.If  exception  benot  filed  with- 
in the  time  limlt«d  by  law." 

The  following  are  the  exceptions  on  be- 
half of  the  commonwealth:  "The  follow- 
ing exceptions  are  respectfully  specified  on 
behalf  of  the  commonwealth  of  Penusyl- 
vania  to  tbe  findings  and  opinions  of  tbe 
court,  filed  December  18,  1890:  (1)  Tbe 
learned  court  erred  In  a  portion  of  itsfind- 
Ing  of  facts,  numbered  four,  as  follows: 
'It  Is  piactlcally  impossible  for  the  treas- 
urer or  other  officers  of  defendant,  at  the 
time  the  coupons  are  presented,  to  ascer- 
tain the  residence  of  tbe  owners  of  the 
bonds  from  wbicb  they  have  been  separat- 
ed, because  of  the  large  numbers  of  cou- 
pons presented  at  tbe  dates  when  they  be- 
come due,  the  whole  number  of  coupons 
due  semi-annually  amounting  to  more 
than  one  hundred  and  fifty  thousand,  and 
as  many  as  twenty  thousand  being  pre- 
sented lu  a  single  day ;  and  for  the  further 
reason  that  the  bankers  and  their  mes- 
sengers, when  they  presented  the  coupons. 
In  very  many  instances  did  not  know  who 
are  the  owners  of  the  bonds  from  which 
they  have  been  detached,  and  could  not 
be  compelled  to  disclose  If  they  did  know, 
as  the  coupons  are  payable  to  bearer; 
and  a  refusal  of  the  treasurer  of  the  com- 
pany to  pay  the  coupons  on  being  pre- 
sented, except  upon  condition  of  the  own- 
ership being  disclosed,  would  subject  it  to 
the  risk  and  expense  and  loss  of  credit  of 
having  the  coupons  protested  for  non- 
payment.' (2)  The  learned  court  erred  in 
a  portion  of  Its  finding  of  fact,  numbered 
four,  as  follows:  'And  for  the  further 
reason  that  the  bankers  and  their  messen- 
gers, when  they  present  the  coupons.  In 
very  many  instauces  do  not  know  who 
are  the  owners  of  the  bonds  from  which 
they  have  been  detached,  and  could  not 
be  compelled  to  disclose  if  they  did  know, 
as  the  coupons  are  payable  to  bearer; 
and  a  refusal  of  the  treasurer  of  the  com- 
pany to  pay  thecoupons  on  being  present- 
ed, except  upon  condition  of  the  owner- 
ship being  disclosed,  would  subject  it  to 
the  risk  and  expense  an^l  loss  of  credit  of 
having  the  coupons  protested  tor  non- 
paymeht.'  (3)  The  learned  court  erred  in 
Its  seventh  finding  of  fact,  which  is  as  fol- 
lows: 'There  Is  no  evidence  In  the  case 
from  which  we  could  find  that  any  par- 
ticular bonds,  other  than  those  which 
make  up  the  two  amounts  of  $338,000.00 
and  9503,000.00,  as  above  stated,  were 
held  or  owned  during  the  year  1888  in 
Pennsylvania ;  nor  is  there  any  evidence 
tending  to  show  that  the  treasurer  of  de- 
fendant, at  the  time  the  coupons  were 
paid,  could  know  that  any,  and.  U  any, 
which,  of  the  coupons,  other  than  those 
which  belonged  to  the  bonds  above  speci- 
fied, belonged  to  bonds  held  or  owned  in 
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this  state;  and  we  therefore  do  not  And 
that  there  were  any  other  bonds,  or  any 
greater  amount  of  bonds,  held  In  Pennsyl- 
vania, daring  the  year  for  which  the  tax 
is  claimed  In  this  settlement,  than  the 
bonds  specified  in  findings  of  fact  numbers 
five  and  six."  (41  The  learned  court  erred 
in  not  finding,  as  a  matter  of  fact,  based 
upon  the  undisputed  testimony  uf  the 
defendant's  witnesses,  that  the  defendant 
company  made  no  inqairy  or  effort  In  any 
way  to  gain  Informatlo  as  to  the  holders 
of  its  bonds,  scrip,  and  evidences  of  in- 
debtedness for  purposes  of  the  taxing 
statute  In  question,  to-wit,  the  fourth 
section  of  the  act  of  June  30, 1885.  (Note. 
The  said  undisputed  evidence  is  on  page 
25  of  the  depositions  in  the  testimony  of 
Mr.  White: .  'Qnestion.  Have  you  made 
any  inquiry,  or  tried  in  any  way  to  inform 
yourself,  as  to  who  the  holders  are?  An- 
swer. No,  sir.  Q.  by  Mr.  Olmsted:  Ex- 
cept that  you  know  from  Mr.  MacDon- 
ougb's  examination  of  the  register?  A. 
Oh,  yes.'  Also  in  the  deposition  of  the 
same  witness,  page  20 :  'Cj.  by  Mr.  Sander- 
son: Do  you  make,  or  cause  to  be  made, 
any  Inquiry  as  to  who  are  the  holders  of 
the  bonds  when  Interest  Is  paid?  A.  No; 
we  could  not  do  that.'  Also  la  the  testi- 
mony of  Mr.  A.  R.  MacDonougb,  page  15 
of  the  deposition :  'Q.  by  Mr.  Sanderson : 
In  other  words,  you  register  the  name  of 
ttie  actual  holder  without  reference  to  the 
nature  of  his  ownership?  A.  la  the  vot- 
ing register.  Q.  by  Mr.  Sanderson :  And 
without  inquiry  as  to  the  nature  of  his 
ownership?  A.  Yes,  sir.  Q.  by  Mr.  San- 
derson: And  without  inquiry  as  to  his 
residence,  or  the  residence  of  any  one  whom 
be  may' represent?  A.  We  pay  no  atten- 
tion to  that  at  all;  no  inquiry  about  it.' 
Also  in  the  testimony  of  the  same  witness, 
page  15i  'Q.  The  voting  register  does  not 
show  the  residence  of  the  holders?  A.  It 
does  not.  Q.  And  no  Inquiry  is  made  at 
the  timeof  registration  as  to  the  residence 
of  such  holders?  A.  Ncneatall.')  (5)  The 
learned  court  erred  in  not  holding,  as  mat- 
ter of  law,  that  Inasmuch  as  the  defendant 
company  resists  in  this  suit  any  liability 
whatevM-  to  perform  the  duties  enjoined 
by  the  fourth  section  of  the  act  of  June  30, 
1SS5,  and  has  neglected  and  refused  to  per- 
form any  duties  thereunder,  particularly 
In  falling  to  make  any  Inquiry  an  to  the 
residence  of  the  holders  of  its  bonds,  scrip, 
and  evidences  of  indebtedness,  it  is  subject 
to  the  operation  of  any  reasonable  pre- 
sumption, founded  upon  the  evidence, 
which  affords  a  reasonable  basis  of  estimat- 
ing and  ascertaining  the  amount  of  its 
bonds,  scrip,  and  evidences  of  indebtedness 
held  by  residents  of  Pennsylvania.  (6)  The 
court  erred  In  not  holding.  In  connection 
with  the  matters  stated  in  the  lastforego- 
ing  exception,  that  the  pr»>portIon  of 
bonds  registered  upon  the  voting  and 
ownership  registers,  held  by  residents  of 
Pennsylvania,  as  compared  with  the  total 
amount  of  bonds  registered,  was  a  fair 
basis  upon  which  to  found  the  presump- 
tion, ,as  matter  of  fact,  that  all  the  bonds, 
scrip,  and  evidences  of  Indebtedness  issued 
by  the  defendant  corporation  were  held  in 
the  same  proportion  by  residents  of  Penn- 
sylvania.   (7)  The  learned  court  erred  in 


not  finding,  as  matter  o(  fact,  that  2392^ 
39087  of  the  bonds,  scrip,  and  evidences  of 
indebtedness  issued  by  the  defendant, 
amounting  to  $4,735,751.66,  was  held  by 
the  residents  of  Pennsylvania.  (8)  The 
learned  court  erred  in  its  first  conclusion 
of  law,  which  is  as  follows:  'Defendant 
is  liable  for  the  tax  in  respect  of  the  $841,- 
000.00  of  bonds  held  and  owned  in  18S8in 
Pennsylvania.'  (9)  The  learned  court 
erred  In  its  second  conclusion  of  law, 
which  is  as  follows:  'Defendant  is  not  lia- 
ble for  tax  on  any  other  or  grea  ter  amount 
of  bonds  than  said  $41,000.00;  and  the  set- 
tlement appealed  from, so  far  as  itcharges 
defendant  with  tax  on  any  other  or  great- 
er amount  of  indebtedness,  is  erroneous 
and  illegal.'  (10)  The  learned  court  erred 
in  not  entering  Judgment  in  favor  of  the 
commonwealth  lor  tax  at  the  rate  of  three 
mills  on  $4,785,751.66,  amounting  to  $14,- 
207.25,  with  Interestand  attorney  general's 
commissions. " 

W.  U.  Hensel,  Atty.  Gen.,  and  Jaa.  A. 
Str&nahan,  Deputy  Atty.  Gen.,  for  appel- 
lant.   Af .  E.  Olmsted,  for  appellee. 

Pkr  Cubiam.  We  are  unable  to  sustain 
any  of  the  commonwealth's  assignments 
of  error  to  the  findings  of  fact  by  the  learn- 
ed Judge  of  the  court  below.  Such  find- 
ings are  entitled  to  the  weight  of  the  ver- 
dict of  a  Jury,  (Com.  v.  Railroad  Co.,  37 
Leg.  Int.  407;  Com.  v.  Railroad  Co..22Ati. 
Rep.  235,  decided  herewith,)  and  have  not 
been  shown  to  have  been  incorrect.  With 
the  factsthusfound.theconclnsions  of  law 
of  the  court  below  necessarily  follow. 
None  of  the  assignments  Is  sustained. 

Judgment  affirmed. 


a4S  Pa.  St.  83) 
Commonwealth  v.  GBRMAmABRRWiNoCo. 
(Supreme  Covrt  of  PennsylmmSa.  Jnne  8,1891.) 

Taxation— Exbmptiosb—Classiwoatioii — Cos- 

8TITDTX0UAI.  LaW. 

Revenue  Act  Pa.  1879,  p.  113,  {  4,  taxed  the 
capital  stock  of  all  corporations  except  foreign 
insaratice  companies,  banks,  and  savings  instita- 
tions.  Act  June  30,  1886,  p.  193,  {  80,  abolishes 
tne  taxes  laid  upon  Tnananoturing  corporations 
under  the  revenue  laws,  and  repeals  the  laws  so 
far  as  they  apply  to  and  aSeot  manufacturing 
corporations:  "provided,  that  the  provisions  of 
this  act  shall  not  apply  to  corporations  engaged  in 
the  manufacture  of  malt,  spirituous,  or  vinous 
liquors,  or  in  the  manufacture  of  gas. "  Held, 
that  the  latter  was  not  uucunstitutional,  as  its 
effect  was  merely  to  make  two  classes  oi  manu- 
facturing companies,  one  of  which  it  taxed,  while 
it  left  the  other  untaxed. 

Appeal  from  court  of  common  pleas, 
Dsnphin  county;  John*  B.  McPbkbson, 
Judge. 

The  fourth  section  of  the  revenue  act 
of  1879  (page  112)  taxed  the  capital  stocic 
of  all  corporations  except  foreign  insur- 
ance companies,  banks,  and  savings  Insti- 
tutions. The  twentieth  section  of  the 
revenue  act  of  30th  June.  1885,  (pagre  193.) 
provlties:  "The  taxes  laid  upon  mann- 
facturlug  corporations  by  and  under  the 
revenue  laws  of  this  commonwealth  be, 
and  the  same  are  hereby,  abolished  as  to 
such  corporations,  and  the  laws  under 
which  said  taxes  are  laid  and  collected  be, 
and  the  same  are  hereby,  repealed  so  tar, 
and  so  far  only,  as  they  apply  to  and 
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affect  mannfactnrlngr  eorporatloBa:  pro- 
Tided,  that  tbe  provisions  of  this  act  shall 
act  apply  to  corporattone  engaged  In  the 
manufactare  Of  malt,  splritnous,  or  vlnons 
liquors,  or  In  the  manufactare  of  gas: 
provided,  this  act  shall  go  Into  effect  Im- 
mediately, reserving  and  excepting  unto 
the  commonwealth  the  right  to  collect 
any  taxes  accruM  under  the  laws  repealed 
by  this  act."  The  Germania  Brewing 
Company  is  a  manufactnring  corporation 
of  this  commonwealth,  and  the  auditor 
general  and  state  treasurer  settled  an  ac- 
count against  It  for  taxes  on  its  capital 
stock  for  the  year'ending  on  the  first  Mon- 
day of  November,  1888.  The  company  ap- 
pealed from  that  settlement  to  the  court 
of  common  pleas  of  Dauphin  county  upon 
the  ground  that,  as  a  manufacturing  cor- 
poration of  this  state,  it  was  exempt  for 
the  tax  year  of  1888  from  a  tax  upon  its 
capital  stock,  for  the  reason  that  the  pro- 
viso limiting  the  exemption  from  the  tax 
on  capital  stock  of  manufacturing  corpo- 
rations not  engaged  In  the  manufacture 
of  malt,  spirituous,  or  vinous  liquors,  or 
in  the  manufactnreofgas,wn8  unconstitu- 
tional and  void.  From  a  decision  sus- 
taining the  constitutionality  of  the  pro- 
viso, defendant  appeals.  Theflodings  and 
opinion  of  thecoart below  (McPhbrbon,  J.) 
are  as  follows :  ^ 

"This  cas&  was  tried  without  a  Jury  un- 
der the  act  of  1874.  We  find  the  facts  to 
be  as  follows : 

"(1)  The  defendant  Is  a  corporation  of 
the  state  of  Pennsylvania.  Its  anthoriied 
and  actual  business  is  the  brewing  of 
malt  liquors. 

"(2)  Its  capital  stock  l9  $500,000.  Dor- 
ing  the  tax  year  ending  tbe  first  Monday 
of  November,  18S8,  it  declared  nO' dividend, 
and  Its  capital  stock  was  thereupon  ap- 
praised at  par.  Upon  this  sum  the  tax  In 
qaestion,  viz.,  three  mills,  under  section 
four  of  the  revenue  act  of  1879,  was  levied. 
No  part  thereof  has  been  paid. 

"Conclusions  of  law:  This  appeal,  and 
tbe  appeal  filed  to  No.  37,  June  term,  1890, 
raisesubstantlally  similar  quustlons  In  re- 
gard to  section  20  of  tbe  act  of  18S5,  and 
section  21  of  the  {M:t  of  1889,  and  will  he 
considered  together.  It  Is  alleged  that 
tbe  proviso  In  either  section,  which  pre- 
vents the  capital  stock  of  certain  daoses 
of  manufacturing  companies  from  enjoy- 
ing the  freedom  from  taxation  conferred 
upon  aU  other  manufacturing  comi>anle8. 
Is  uDconstitntlonal  and  void,  as  offending 
against  article  9,  §§  1,  2;  and  this  is  the 
point  for  decision. 

**  (1)  Let  us  consider  what  was  done  by 
either  act;  and,  first,  by  tbe  act  of  1885, 
(P.  L.  193.)  The  revenue  act  of  1879,  (P. 
Til.  112,)  by  Its  fourth  section,  put  Into  one 
class  all  corporations,  foreign  and  domes- 
tic, which  have  a  capital  stock,  (except 
foreign  Insurance  companies,  banks,  and 
savings  Institutions,)  and  taxed  the  stock 
at  a  Bi>eclfied  rate.  This  class  Included  all 
kinds  of  manufacturing  companies,  and 
among  them  companies  which  manufact- 
nre  malt  liquors.  This  cTasslficatiun  is 
not  attacked,  and  we  know  of  no  consti- 
tnttonal  objection  thereto.  In  18S5,  the 
Iglsiature,  for  reasons  of  public  policy,  de- 
cided to  relieve  almost  all  maunfacturing 
T.23A.no.5— 16 


companies  from  state  taxation;  and  a<s 
cbrdlngly,  by  section  20  of  the  act  of  June 
80th,  declared 'that  tbe  taxes  laid  updn 
manufacturing  corporations  by  and  under 
the  revenue  laws  of  this  commonwealth 
be,  and  the  same  are  hereby,  abolished  as 
to  such  coi^oratlons,  and  the  laws  under 
which  such  taxes  are  laid  and  collected  be, 
and  the  same  are  hereby,  repealed  so  far, 
and  so  far  only,  as  they  apply  to  and 
affect  manufacturing  corporations.'  But, 
as  It  did  not  intend  to  relieve  all  sncb 
companies.  It  immediately  added  the  pro- 
viso which  Is  now  attacked:  'Provided* 
that  the  provisions  of  this  act  sliall  not 
apply  to  corporations  engaged  In  tbe 
manufacture  of  malt,  spirituous,  or  vinous 
liquors,  or  In  the  manufacture  of  gas.' 

" The  total  effect  of  tbis  section  was  to 
leave  corporations  which  manufacture  el> 
ther  liquor  or  gas  Just  where  the  act  of 
1879  put  them,  and  to  relieve  from  taxa- 
tion all  other  classes  of  manufacturing 
corporations.  This  relief  from  taxation  is 
sometimes  called  an  'exemption,'  and  tbe 
designation  Is  correct  lb  the  ordinary 
sense  of  that  word.  But,  when  it  was  at- 
tacked as  an  exemption  in  tbe  sense  at- 
tached to  the  word  by  article  9,  §§  1, 
2,  of  tbe  constitution,  the  supreme  court 
declared  In  Hawes  Manuf'g  Co.'s  Ap- 
peal, 1  Mona.  853,  that  It  did  not  offend 
against  tbis  provision,  because  manufact- 
uring corporations  were  not  thereby  re- 
lieved from  all  taxation^  such  as  county 
and  other  local  taxes  upon  their  real  es- 
tate, but  only  from  taxation  directly  by 
tbe  state.  This  relief  from  state  taxation 
not  being  an  unconstitutional  exemption, 
therefore  the  further  question  now  arises, 
was  it  uniform  upon  the  same  class  of  sub- 
jects? For,  If  it  relieved  from  taxation 
certain  members  of  a  class,  and  left  other 
members  of  that  class  still  subject  thereto, 
the  tax  would  not  be  uniform,  and  the  ex- 
emption which  caused  this  want  of  uni- 
formity would  fall.  This  principle  was 
applied  In  Appeal  of  Fox,  112  Pa.  St.  855, 
4  Atl.  Rep.  149,  where  it  was  held  that  an 
exemption  of  'notes  or  bills  for  work  or 
labor  done' from  a  tax  Imposed  upon  all 
other  notes  and  bills  was  unconstitution- 
al, and  could  not  be  sustained.  Tbla 
question,  vl«.,  whether  the  exemption 
itself  is  uniform,  did  not  arise  in  Hawes 
Manuf'g  Co.'s  Appeal,  and  for  obvious  rea- 
sons is  not  raised  here  by  the  defendant; 
for,  if  the  exemption  fails,  all  manufactur- 
ing companies,,  Including  the  defendant, 
continued  to  be  taxed  by  the  act  of  1879. 
Nevertheless,  both  the  goodness  of  the  ex- 
emption and  the  goodness  of  the  exception 
thereto  depend  upon  the  same  considera- 
tions, and  must  Stand  or  fall  together. 
They  both  depend  upon  the  legislative 
power  to  classify,  and  the  validity  of  Its 
eserclse  in  this  particular  case;  and  It 
seems  tons  that  the  defendant's  argument 
on  this  subject  does  not  warrant  the  con- 
clusion It  seeks  to  draw.  The  argument 
Is  that  by  the  body  of  section  20  of  tbe  act 
of  1885  all  manufacturing  companies  are 
put  Into  one  class,  and  relieved  from  tax- 
ation, and  therefore  that  tbe  proviso  Im- 
mediately following,  which  excepts  from 
thisexemption  companies  which  manufact- 
ure liquor  or  gas.  Is  void  for  want  of  unl- 
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formltr.  Bat  the  conclusion  does  not  fol- 
low. The  constitution  declares  tbat  taxes 
must  be  abiform  on  a  given  class;  and 
therefore.  It  tbe  class  embraces  all  manu- 
facturing companies,  tbe  conclusion  would 
rather  be  that  tbe  exemption  would  fall 
instead  of  tbe  exception ;  and.  this  would 
leare  tbe  defendant,  with  all  otber  manu- 
facturing companies.  Just  where  it  was 
put  by  tbe  act  of  1879.  But  we  believe, 
although  not  without  considerable  hesita- 
tion, that  both  the  exemption  and  the  ex- 
ception thereto,  found  in  tbe  twentieth 
section  of  the  act  ot  1S8.5,  are  sustainable 
as  a  proper  exercise  of  tbe  legislative 
power  to  classiry  subjects  of  taxation. 
This  essential  power  was  not  exhausted 
by  the  act  of  1879,  which  otherwise  would 
have  been  nuchangeable,  except  by  repeal 
and  a  recasting  ol  the  subject,  and  was  ex- 
ercised again  by  the  act  ol  1885.  That  act 
is  a  supplement  to  the  act  of  1879,  and 
its  twentieth  section  must  be  rend  in  con- 
nection with  section  four  of  the  earlier 
statue.  The  effect  ot  both,  taken  together, 
is  to  malkC  a  new  class  tor  the  purpose  ut 
the  tax  on  capital  stuck,  and  to  include 
Therein  all  foreign  and  domestic  corpora- 
tions, except  foreign  insurance  companies, 
banks, savings  institutions, and  all  classes 
of  manufacturing  corporations,  with  two 
exceptions;  and  to  this  action  only  one 
objection  can  possibly  be  made,  viz.,  tbat 
by  It  manufacturing  corporations  have 
been  made  a  single  class,  while  only  part 
of  that  class  hh.s  been  taxed.  But,  aside 
from  the  consideration  already  stated, — 
that  this  objection  really  attacks  the 
whole  exemption,  and  nut  the  exception 
thereto, — tbe  objection  is  not  correct  as  a 
matter  of  fact  In  fact,  the  legislature  did 
not  make,  and  evidently  did  not  intend  to 
make,  a  single  class  of  all  manufacturing 
corporations.  Tbn  whole  section  must  be 
taken  together,  and,  thus  considered, 
two  classes  are  plainly  visible, — one  la- 
cluding  corporations  which  manufacturft 
liquor  or  gas,  and  the  other  including  all 
other  manufacturing  corporations.  The 
latter  class  is  severed  from  the  mnr.h  larger 
class  or  group  ot  classes  former!  by  section 
tour  of  the  act  ot  1879,  and  is  relieved  from 
taxation;  tbe  former  is  left  just  where  it 
was.  Could  tbe  legislature  lawfully  make 
this  classification?  Unquestionably,  un- 
less restrained  by  some  constitutional 
pruvirtion,  or  by  some  cousideration  found 
in  the  nature  ot  the  subjects  classified; 
and  we  are  not  aware  of  any  such  re- 
straint of  either  kind.  Doubtless,  all  cor- 
porations of  every  kind  may,  for  some 
purposes,  be  put  into  one  class;  so  may 
all  manufacturing  corporations.  But  this 
Is  not  the  limit  ot  proper  divisibility. 
Manufacturing  corporations  are  them- 
selves of  diverse  kinds,  depending  on  their 
respective  business;  and  we  can  see  no 
reason,  and  have  heard  of  none,  why  the 
legislature  may  not,  if  it  please,  put  into 
one  class,  and  tax  it,  the  companies  which 
manufacture  liquor  and  gas,  while  it 
leaves  all  other  manufacturing  companies 
untaxed.  And  this  is  just  what  it  has 
done,  in  effect,  by  section  twenty  of  the 
act  of  1885,  although  by  a  seemingly 
roundabout  road.  The  act  of  1879  taxed 
the  capital  stock  of  all  corporations,  with 


three  exceptions ;  tbe  act  of  1885  abolished 
this  tax  as  to  all  manufacturing  corpora- 
tions, except  those  which  manufacture 
liquor  or  gas.  At  first  sight,  this  method 
seems  awkward,  but,  in  truth,  only  one 
other  course  is  possible,  vis.,  to  specify  the 
innumerable  kinds  ot  corporations  whose 
capital  stoclc  is  to  be  taxed,  omitting 
from  the  list  such  classes  of  manufacturing 
corporations  as  are  to  be  left  untaxed; 
and  this  course,  while  theoretically  pos- 
sible, is  not  practicable. 

"If  the  Tiew  above  stated  la  correct,  tbe 
question  of  want  of  uniformity  does  not 
really  arise  at  all.  The  question  is  simply 
one  of  statutory  construction;  that  Is, 
taking  the  acts  of  1879  and  1885  together, 
bow  large  a  class  or  group  of  classes  of 
manufacturing  companies  did  tbe  legisla- 
ture intend  to  leave  untaxed'/  The  de- 
scription of  this  class  is  not  complete*!  un- 
til the  whole  ot  sec  tiou  twenty  ot  the  act 
of  1885  has  been  given  effect,  and  when 
this  is  done  It  is  seen  that  brewing  com- 
panies full  entirely  outside  of  the  class 
thus  described,  and  entirley  within  a  differ- 
ent class,  where  tbey  are  admittedly  taxed 
at  the  same  rate  as  are  all  other  mem- 
bers thereof.  They  would  seem,  therefore, 
to  have  no  constitutional  ground  of  com- 
plaint, It  only  the  power  to  classify  has 
been  properly  exerfised  upon  them.  This 
power  has  been  very  fully  considered  in 
tbe  following  cases,  decided  since  tbe  con- 
stitution ot  1874  was  adopted,  and  we 
refer  to  them  as  sustaining  tbe  legislation 
before  us:  Coal  Co.  v.  Com.,  79  Pa.  St. 
100:  Kitty  Roup's  Case.  "SI  Pa.  St,  211; 
Williamsport  v.  Brown,  84  Pa.  St.  4S»; 
Insurance  Co.  v.  Com.,  85  Pa.  St.  513: 
Banger's  Appeal,  109  Pa.  St.  79;  Com.  v. 
Canal  Co.,  123  Pa.  St.  594, 16  Atl.  Bep.  584; 
Coal  Co.  V.  Jennings,  127  Pa.  St.  397,  17 
Atl.  Rep.  9S6. 

"(2)  After  what  has  been  said,  section 
21  ol  the  act  of  1889  (P.  L.  420)  does  not 
need  more  than  a  few  additional  words. 
It  consolidates  and  re-enacts,  with  some 
changes,  section  4  of  tbe  act  of  1879.  and 
section  20  ot  the  act  of  1885 ;  and  the  above 
discussion  is  equally  applicable  here.  The 
whole  ot  the  section  must  be  taken  to- 
getber,  before  the  legislative  classification 
is  complete. 

"We  conclude  as  follows:  (1)  The  de- 
fendant Is  a  manufacturing  corporation. 
(2)  Tbe  first  proviso  of  section  20  ot  the 
act  of  1885  Is  not  unconstitutional,  but 
valid.  (3)  The  commonwealth  is  entitled 
to  recover  its  full  claim : 

Principal $1,500  00 

Interest,  at  13  per  cent,  from  June  24, 

1889,  to  AprillS,  IbSW 147  50 

Attorney  general's  commission 75  00 

Total »i,«aso 

—For  which  amount  we  direct  judgment 
to  be  entered,  it  exceptions  are  not  filed 
according  to  law. " 

Weiss  &  Gilbert  and  S.  G.  Thompson, 
for  appellant.  IV.  U.  Hensel,  Atty.  Gen., 
and  J»me6  A.  Stranahaa,  Dep.  Atty. 
Oen.,  for  tbe  Commonwealth. 

Peb  CimiAH.  We  affirm  this  judgment 
upon  the  opinion  of  the  learned  judge  oi 
tbe  court  below. 
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Commonwealth  ▼.  Arrott  Stbam-Powbr 

Mills  Co. 
{SupremeCowrtcfPemMylmamia.  Jane  2, 1891.) 

TAXinOH— EZEMPTIOITB— Hamuf^otubino  Com- 
F4NIB8. 

A  corporation  engaged  in  sapplying  its 
tenants  with  ateam-power  to  enable  ii  ue  more 
readily  to  rent  its  buildings  and  rooms  is  not  a 
manufacturer,  and  has  no  claim  to  exemption 
from  taxation  as  a  manufacturing  corporation. 

Appeal  from  court  of  common  pleas, 
Duuphln  coanty;  Jobn  B.  McPuebson, 
Judge. 

Af.  E.  Olmsted  and  Page,AJIInHoa  &  Pea- 
rose,  for  appellant.  Jaa.  A.  Stranabaa, 
Dep.  Atty.  Gen.,  and  W.  U.  Hensel,  Atty. 
Oen.,  for  the  Common  wealth. 

Pkb  Curiam.  The  appellant  seeks  to 
avoid  taxation  upon  the  ground  that  it 
is  a  manuracturingcompany.  Thelearned 
judge  below  held  that  it  was  not  engaged 
in  manufactarlog,  and  upon  the  facts 
found  by  him  we  think  he  was  right.  It 
is  true  thecompanycallsitself  a  manufact- 
uring company,  and  its  charter  declares 
its  purpose  CO  be  "manufacturing  steam, 
and  supplying  the  same  to  the  buildings 
and  real  estate  owned  by  said  corpora- 
tion." There  is  little  in  a  name,  and  the 
•corporation  must  be  measured,  not  by 
what  it  calls  itself,  but  what  It  does. 
Tested  by  this  rule,  we  And  it  to  be  merely 
a  laudord  supplying  Its  tenants  with 
steam-power  in  order  to  enable  it  the  more 
readily  to  rent  its  buildings  and  rooms. 
]t  is  not  a  manufacturer  or  producer  of 
aoytbing.  and  has  no  claim  to  exemption 
from  taxation  as  a  manufacturing  cor- 
poiottion.    Judgra^it  affirmed. 


PHILUPS  e.  FIELDS. 


248 


(US  Pa.  St.  270)  ^^^^ 

Miller  et  al.  v.  Biters. 
(Supreme  Court  of  Pennsylmmla.  Nov.  10, 1890. ) 

Appeal  from  court  of  common  pleas,  Al- 
legheny county. 

W.  W.  Thompson  and  Oeor/ft)  C.  Wilson, 
for  apT)ellant.  C.  \V.  Robb  and  John  S.  Fer- 
guson, for  appellees. 

Feb  Curiam.    Judgment  affirmed. 


(a  He.  3E2) 

Boston  v.  Worth lt. 

(Supreme  Jvdidal  Court  cf  Maine.    April  8, 
1891.) 

Iksoltbnot— Proof  of  Dbrt— Right  of  Appbal. 
One  creditor  has  no  right  of  appeal  from 
the  allowance  of  the  claim  of  another  creditor 
against  ttie  estate  of  a  debtor  who  makes  a  set- 
tlement by  composition  proceedings  in  insolv- 
ency. 
{OgUAal.) 

Exceptions  from  supreme  judicial  court, 
Somerset  county. 

The  debtor's  wife  having  proved  a  debt 
against  bim  in  his  composition  proceed- 
ings In  insolvency,  the  appellant,  Huston, 
a  creditor,  thereupon  applied  for  a  re-ex- 
amination of  the  claim  by  the  court  of  In- 
solveucy,  which  resulted  in  a  dismissal  of 
the  objection  to  its  allowance.  The  cred- 
itor then  appealed  to  this  court,  where,  up- 
on bearing,  the  presiding  justice  ruled,  in 
substance,  that  no  appeal  lies  in  relation 


of  the  allowance  of  claims  In  composition 
proceedings.  The  appellant  excepted  to 
the  ruling. 

James  Wright,  for  appellant.  Walton  & 
Walton,  for  appellee. 

Peters,  C.  J.  We  think  that  one  credit- 
or has  not  a  right  of  appeal  from  the  al- 
lowance of  the  claim  of  another  creditor 
against  the  estate  of  a  debtor  who  makes 
a  settlement  by  composition  proceedings 
In  insolvency.  If  such  an  appeal  were  al- 
lowablb,  the  settlement  of  ian  estate  that 
is  Intended  to  be  expeditions,  and  not 
hampered  by  many  of  the  forms  usual  in 
other  classes  of  cases,  might  become,  by 
the  willfulness  of  parties,  a  protracted 
and  expensive  litigation.  The  creditor  Is 
deprived  of  no  right  in  disallowing  his 
claim  to  prosecute  an  appeal.  It  is  not 
possible  to  see  huw  an  appeal  could  t>e 
useful  to  him.  His  own  claim  would  be 
neither  increased  nor  decreased  thereby. 

The  conception  is  Impracticable. 

This  conclusion  is  within  the  rule  of  sev* 
eral  cases  touching  similar  questions: 
Ex  parte  Haines,  76  Me.  8d4;  Ex  parte 
Morgan,  78  Me.  3tt,  2  Atl.  Rep.  185;  Messer 
v.  Storer,  79  Me.  512,  11  Atl.  Kep.  275.  The 
creditor  has  remedy  enough  by  an  action 
on  bis  owu  debt,  if  any  fraud  be  commit- 
ted by  the  insolvent,  by  virtue  of  section 
62  of  chapter  70  of  the  Revised  Statutes. 

Exceptions  overruled. 

ViBQiN,  LiBBEY,  Emert,  Haskbll,  and 
Whitehocsb,  JJ.,  concurred. 


(83  Me.  848) 

Phillips  v.  Fields. 

(Supreme  JvdicUA  Court  of  MaXne.    April  8, 
1891.) 

ATTAOBHXKT  of  IfOBTaAOBD  QOODI. 

1.  The  mortgagee  of  chattels  attached  must 
deliver  a  true  account  of  the  amount  due  on  his 
claim  to  the  attaching  ofBcer,  and  not  to  the  at- 
taching creditor,  iiefore  he  can  bring  an  action 
against  such  officer. 

3.  A  written  notice  by  a  mortgagee,  stating, 
in  salMtanoe,  "itis  imi)ossible  for  me  to  know 
Ute  amount  of  my  mortgage  claim,  but,  if  I  am 
correct,  it  is  somewhere  about  twenty-three  hun- 
dred dollars, "  is  not  a  compliance  with  the  stat- 
ute. 
(OfPcldU)' 

Report  from  supreme  judicial  court, 
Hancock  county. 

On  the  27th  day  of  November,  A.  D.1888, 
one  Herbert  F.  Emery  was  owner  of  a  cer- 
tain building,  being  personal  property  on 
leased  land  at  Bar  Harbor,  subject  to  a 
chattel  mortgage  running  to  and  held  by 
Hosea  B.  Phillips,  the  plaintiff  in  this  suit. 
Said  mortgage  had  been  duly  recorded 
prior  to  said  date. 

On  said  27th  of  November  said  building 
was  attached  as  the  prupurty  of  said  H. 
F.  Emery  by  the  defendant,  Dorephus  L. 
Fields,  sheriff  of  Hancock  county, .  and 
taken  from  the  possession  of  said  Phillips 
and  said  Emery,  by  said  Fields,  by  virtue 
of  said  attachment  in  a  suit  wherein  said 
19.  F.  Emery  was  defendant. 

On  the  3d  day  of  December,  A.  D.  1888. 
the  sheriff  gave  the  said  Phillips  written 
notice  of  said  nttacbnieut  In  accordance 
With  the  statute.    Said  Phillips,  within  10 
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days  tbpreatter,  to-wit,  on  the  4th  day  o( 
I>ecember,  A.  D.  1888,  mailed  to  Deaey  & 
HigKlns,  tbe  atturneys  ol  the  attacbing 
creditors  In  said  Bult  against  aaid  Emery, 
the  following  postal-card : 

"EllBworth,  Dec'r4th,  1888. 

"Dear  Sir:  I  nnderntand  you  want  to 
know  how  much  I  have  against  Emery 
store.  Will  say  It  is  Impossible  for  me  to 
Icnow,  but,  it  I  am  correct,  it  is  somewhere 
about  S2,800. 

"Truly,   H.  B.  Phillips. 

"To  Deasy  &  Higgtns." 

It  was  admitted  that  this  card  was  in- 
tended as  a  response  by  Mr.  Phillips  to 
the  officer's  aforesaid  dematid:  was  ad- 
dressed to  Deasy  &  Hlggins,  Bar  Harbor, 
Me.;  and  was  duly  received  by  them  De- 
cember 4, 1888. 

The  rase  was  reported  to  tbe  full  court 
to  determine  : 

(1)  If  sending  by  mail  to  tbe  attorneys 
of  attaching  creditor  was  a  eompilance 
with  statute. 

-  (2)  If  the  form  of  words  above  set  forth, 
as  used  on  tbe  .postal-card,  was  a  suffl- 
dent  compliance  with  requirements  of 
chapter  81,  §  45,  Kev.  St. 

Judgment  to  be  rendered  accordingly. 

If  for  the  plaintiff,  damages  to  be  as- 
Messed  at  bIbI  priuB. 

G.  P.  Button,  for  plalntlB.  Deaay  & 
Uiggiaa,  lor  defendant. 

Haskell,  J.-  Two  questions  are  sub- 
mitted: Is  notice  from  a  mortgagee  to 
the  attaching  creditor,  instead  of  tiie  at- 
taching officer,  a  compliance  with  section 
46,  Rev.  St.,  and  is  such  notice,  stating,  in 
«ubstance,"  It  is  impossible  forme  to  know 
tbe  amount  of  my  mortgage  claim,  but,  It 
I  am  correct,  it  is  somewhere  about 
92,800,"  sufflcient. 

The  mortgagree  had  received  from  tbe 
attaching  officer  notice  of  the  attachment, 
and  was  required  by  the  statute  as  a  pre- 
requisite to  his  suit,  witbln  10  days  there- 
nfter,  to  "deliver  to  tbe  officer  a  true  ac- 
count of  the  amount  due  on  his  claim. " 

An  officer,  by  attaching  chattels  and 
taking  them  into  his  custody,  becomes 
personally  chargeable  with  their  value. 
If  they  appear  to  t>e  mortgaged,  upon  no- 
tice to  the  mortgagee  uf  his  attachment, 
he  is  entitled  to  receive  from  the  mort- 
gagee a  true  account  of  the  amount  due 
on  his  claim,  in  order  that  he  may  save 
himself  by  releasing  the  attachment,  or 
paying  tbe  mortgage,  or  demanding  io- 
demnlt.T  from  the  attaching  creditor  U  he 
insists  upon  disputing  the  mortgage.  The 
liability  is  a  personal  one,  and  the  officer 
is  entitled  to  receive  tbe  notice.  A  notice 
to  the  attaching  creditors,  who  may  be 
pecuniarily  irresponsible,  might  serve  him 
no  good  purpose.  They  might  suppress 
the  notice,  and  allow  the  10  days  to  elapse, 
and  leavu  the  officer  to  take  care  of  him- 
self; for,  it  a  notice  to  tbe  attaching  cred- 
itor is  a  compliance  with  section  45,  It 
wonld  seem  that  tbe  notice  required  b.y 
section  44  might  also  be  gl  v«i  to  the  cred- 
itor, instead  of  tbe  officer;  and,  when  no- 
tice had  been  given  to  the  creditor  under 
section  46,  after  the  lapse  of  48  hours,  tbe 
officer  could  not  invoke  tbe  protection  of 
section  44.    So  tbe  Irresifitible  conclusion 


Is  tbaf  tbe  officer,  who  has  sureties  for  tbe 
faithful  discharge  of  duty,  is  entitled  to 
personally  receive  the  notices  specified  in 
both  sectionn  44  and  45,  Rev.  St. 

Moreover,  an  attaching  officer  is  entitled 
to  a  definite  statement  of  the  amonnt  doe 
on  a  mortgage  of  the  chattels  attached ; 
that  is,  the  statement  ola  definite  sum 
that  Is  claimed  to  be  due.  In  Nichols  v. 
Perry,  68  Me.  29,  upon  which  the  plaintiff 
rests  his  case,  the  notice  to  the  officer 
stated:  "There  is  actually  dee' me  •  •  • 
ekceMing  nine  hundred  dollars,  as  at  tbe 
tlmesaid  mortgage  was  given. "  Theconrt 
considered  this  notice  as  a  statement  of 
f 900  due,  for  which  the  property  could  be 
redeemed.  The  notice  relied  upon  here 
says:  "It  is  tmposslbin  forme  to  know, 
but,  if  I  am  correct,  it  is  somewhere  about 
$2,300."  This  gave  no  definite  informa- 
tion. From  it  no  tender  of  less  than 
f  2,300  could  safely  have  been  made,  and 
yet  there  might  not  have  been  so  much 
due. 

It  is  said  that  a  remedy  is  given  by  suit 
for  false  statement  in  such  case.  What 
would  such  remedy  beworth  in  a  case  like 
this?  Tbe  officer  had  a  right  to  redeem 
tbe  mortgage, and  he  had  a  right  tofcnow 
definitely  how  mnch  the  mortgagee 
claimed  to  be  dn6;  then,  a  false  claim 
would  make  a  case  for  damages.  It  may 
be'sald  that  in  sdme  cases  it  would  be  im- 
practicable to  state  theexact  amonntdae. 
There  is  no  element  of  that  sort  in  this 
case.  The  mortgagee  says :  "  It  is  impos- 
sible for  me  to  know"  the  amount  dae; 
but  he  does  ndt  take  tbe  trouble  to  give 
any  statement  whatever  as  an  excuse  for 
hie  inability  to  know.  Had  the  mortgage 
been  to  secure  a  Ilabfltty  that  was  contin- 
gent, and  that  conld  not  be  correctly 
stated  in  a  gross  sum,  be  might  have 
stated  an  amonnt  that  he  believed  wonld 
be  ]uBt  indemnity.  This  matter  is  by  no 
means  without  diffiK;u^ty;  but  attaching 
creditors  must  be  considered,  as  well  as 
mortgagees;  and,  to  guard  against  dis- 
honest and  fraudulent  mortgages,  tbe 
mortgagees  should  be  required  to  state 
the  amount  due,  or  excuse  the  statement 
by  such  full,  particular,  detailed  account 
as  it  is  in  their  power  to  give,  that  tbe 
officer  may  have  all  tbe  information  upon 
which  to  act  that  is  practicable  for  tbe 
mortgagee  to  have. 

Judgment  for  defendant. 

Pbtbbs,  O.  J.,  and  Libbbt,  Eusbt.  f  os- 
TEB,  and  Wbitkoouss,  JJ.,  concur. 


(tt  He.  8SS) 

In  n  ToLHAN. 

(Sv/prefM  Judicial  Ccmit  oif  Ma^ne.    April  S, 
1891.) 

DltOBlSOB  Uf  IllSOI.VaXCT— TSAIMB. 

1.  A  person  must  be  regarded  as  a  trader,  in 
the  meaning  of  the  insolvent  law,  who,  ia  aadl- 
tiOQ  to  carrying  on  a  milk  farm  for  tiie  purpose 
of  retailing  millc  among  his  customers,  increased 
his  business  by  talcing  ttie  product  of  l^s  broth- 
er's farm,  and  purchasing  from  other'  sources 
from  4  to  13  cans  of  milk  daily,  each  can  oontain- 
ing  8  quarts,  for*  Is  period  of  8  months  and  more 
next  ptior  to  his  going  into  tesolvency. 

3.  Bnch  an  extent  of  purohasing,  if  necessi- 
tated by  temiiOBsry  oaoaes,  and  oontinoad  for  a 
short  aJaa,  might  not  have,  the  effect  to  consti- 
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tnta  a  InuInesB  of  trading;  ho%  otherwlBe,  con- 
tinned  for  to  many  months. 

8.  A  trader  cannot  be  8aM  to  keep  proper 
books  of  account  who  k^ps  merely  memorandnm 
hooks,  containing  dellrories  of  mfik  to  castom- 
era,  aome  infornial  ocooonts  and  settlements,  aa 
occasional  inventory  pf  farm  stock  and  prodncta, 
hat  barely  any  (barges  of  money  paid  out,  and 
notbintc  to  indicate  where  or  how  the  principal 
proceeds  of  his  bosinesa  hare  been  expended. 

Report  Iron)  eapreme  Jodleial  coort, 
Knox  coDBtjk 

This  was  an  appeal  Irom  the  decision  of 
the  JudKe  ot  ttae  iniulvency  court  for 
Knox  coanty  refusing  a  discharge  to  the 
petitioner  on  the  ground  that  he  was  a 
merchant  or  trader,  and  had  not  kept 
proper  books  ot  account.  Upon  hearing 
of  t^e  appeal,  the  case  was  owrtified,  on 
report,  to  the  chief  justice  for  the  decision 
at  ttae  full  conrt,  under  Bev.  8t.  c.  70,  S 13. 

C.  E.  LittleSeld,  for  appellant.  J.  O. 
Eobioaou  and  J.F.Libby,toT  appellees. 

Petebs,  C.J.  The  conclusion  cannot  be 
avoided,  without  disregarding  previous 
decisions  on  vtrtually  the  same  question, 
that  the  insolvent  was  a  "trader,"  within 
the  meaning  which  attaches  to  that  term 
in  onr  Insolvent  law.  He  styles  himself  a 
farmer,  carrying  on  a  milk  farm  in  the 
vicinity  ot  Rockland,  and  supplying  milk 
to  bis  customers  In  that  city.  He  com- 
menced the  business  in  the  spring  o(  1886, 
and  went  Into  voluntary  Insolvency  in  the 
spring  of  1889.  During  the  period  be- 
tween these  dates  he  was  the  tenant  of  a 
divided  half  of  his  father's  farm,  selling 
farm  products,  occasionally  buying  and 
selling  boraes  and  cows,  but  making  the 
delivery  of  milk  a  constant  and  his  most 
important  business.  He  ke^tt  a  herd  of 
cows,  varying  In  number  from  8, to  14,hav> 
Ing  the  latter  number  at  the  date  of  bis 
petition  in  insolvency.  ^ 

In  May,  1888,  the  product  from  bis  own 
herd  being  InsuiBcient  for  his  business,  lie 
began  to  purchase  milk  from  his  neigh- 
bors  to  supply  the  deflciency.  His  busi- 
ness Increased  to  such  an  extent  that  be- 
tween August,  1888,  and  April,  1889,  he 
made  regular  outeide  purchases,  the 
amonnt varying,  according  to' the  demand 
of  the  market,  from  4  to  12  cans  a  day, 
each  can  containlngSqnarts  ot  milk.  The 
purchases  were  a  continuous  though  not 
strictly  a  dally  business;  becanse  the  12 
cans  were  sometimes  a  2-days  supply. 
For  several  months,  during  the  period 
above-named,  be  took  all  the  milk  which 
could  be  furnished  him  by  hl«  brother, 
who  carried  on  the  other  half  of  the  same 
farm,  a  larg^e  amount,  comparatively  con- 
sidered, but  he  also  continuously  pur- 
chased during  the  same  time  of  other  per- 
sons. 

Certainly,  the  insolvent's  occupation 
was  more  than  that  of  farming.  He  was 
engaged  in  a  regnlar,  constant,  and  ex- 
tensive business  of  buying  and  selling 
milk.  Although  heproduced  from  his  own 
herd  more  than  he  bought  of  others,  still 
the  purchases  contributed  largely  to  the 
amount  of  bis  sales.  The  Insolvent  offers, 
In  explanation  of  such  purchases,  that 
they  were  of  a  temporary  character;  that 
be  was  all  the  while  intending  to  add  to 


his  stock  of  cows,  which  had  become  r&- 
duced  by  disease  and  accident,  but  had 
beeii  delayed  in  so  doing  by  financial  em- 
barrassment; and  that  he  had  been  ex- 
pecting that,  at  the  approach  of  spring, 
natural  causes  would  increase  the  product 
from  the  stock  he  had,  thereby  relieving 
him  from  the  necessity  of  procuring  milk 
outside  of  the  production  on  his  farm. 
This  explanation  ^ould  be  good,  no . 
doubt,  had  the  delay  in  procuring  new 
stock  existed  for  a  few  days  merely,  or,  In 
some  circumatances,  for  a  considerably 
longer  time;  but,  when  the  same  coudi-. 
tion  of  things  continues  for  an  unbroken 
period  of  six  months  and  more,  it  looks 
like  a  regular,  rather  than  a  merely  tem- 
porary or  exceptional,  thing.  Taking  as 
favorable  view  of  the  facts  as  we  can,  we 
feel  constrained  to  declare  the  insolvent 
to  have  been  a  trader  in  the  article  of 
milk.  Sylvester  v.  Edgecomb,  76  Me.  490; 
In  re  Merryfleld,  80  Me.  m,  13  Atl.  Kep.  891. 

Did  the  insolvent  keep  proper  books  of 
account,  as  required  by  statute?  He  kept 
no  regwiar  book-account.  He  used  a 
book  In  which  was  entered  deliveries  of 
milk,  containing,  under  printed  headings, 
names,  dates,  and  amounts.  He  also  bad 
a  small  hand-book,  in  which  were  some  in- 
formal accounts  with  diOerent  persons, 
rather  intbe  nature  of  memoranda  to  sup- 
ply personal  memory  than  an.vtblng  else. 
Rome  of  these  entries  are  In  cipher,  to  pre- 
vent persons  about  blm  prying  into  his 
affairs.  On  his  book  are  several  Invento- 
ries ot  his  stock  and  property,  and  also 
some,  credits  of  money.  But  he  nowhere 
enters  in  any  book,  in  a  single  Instance 
even,  any  purchases  of  milk  or  money  paid 
or  settlements  made  therefor.  This  im- 
portant test  of  book-keeping  fails.  He 
has  an  account  rendered  by  his  brother 
for  milk,  but  It  is  not  carried  upon  any 
book.  No  one  can  ascertain  from  the  in. 
solvent's  books  the  condition  of  his 
alTalrs.  The  law  does  not  heed  excuses 
for  not  keeping  books,— it  requires  them 
to  be  kept.  Here  there  was  a  (allure  to 
comply  with  the  law. 

The  counsel  tur  the  Insolvent  thinks  It  a 
hardship  to  require  an  honest  debtor  in 
such  limited  and  humble  business,  with- 
out education  in  the  matter  of  books  and 
accounts,  to  keep  books  of  account  as  a 
condition  of  a  discharge  (rom  debt  in  case 
of  his  financial  mlsfortane.  There  can  be 
no  remedy  but  by  an  appeal  to  the  legis- 
lature. 

The  decree  below  refusing  a  discharge 
must  be  affirmed. 

VisQiN,  LiBBEY,  Emebt,  Habeeli,,  and 
Wbitehquse,  JJ.,  concurred. 


(a  Ms,  3S2) 

Tbott  ▼.  Woolwich  Mot.  Fire  Ins.  Co. 

(Supreme  JudicttU  Court  af  Maine.    April  9, 
1891.) 

VtBX  IKStniANCB  —  INSCRABLB  INTBRBST— WaTVBB 

or  CoNDmoss. 

1.  An  insaranoe  policy  issued  on  a  dwelling- 
honse  in  the  name  of  a  husband,  when  the  title 
was  in  his  wife,  the  company  not  being  Informed 
that  the  hoaband  was  not  the  legal  owner,  is 
void. 

a.  Validity  la  not  imparted  to  the  policy  by 
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the  tact  that  the  company,  stlU  uninformed  of 
the  trae  state  of  the  title,  indorsed  on  the  policy 
its  consent  that  the  i>olicy  might  continue  in 
force  notwltbstMid ing  a  temporary  non -occupation 
of  the  premises.  That  act  waived  forfeiture  on 
one  ground  only ;  not  on  all  grounds.  Clark  v. 
Insurance  Co.,  81  He.  87S,  17  Atl.  Bep.  808,  af- 
firmed. 
{OfficUa.) 

ExceptinnB  from  supreme  Judicial  court, 
Sagadahoc  county. 

This  was  an  action  on  a  Are  policy  la- 
sued  to  James  H.  Trott,  husband  of  the 
plaintiff,  and  was  tried  by  the  presiding; 
justice  with  right  of  exceptions.  The  pre- 
siding judge  found  as  follows:  "Policy 
declared  on,  issued  November  4, 1K8(I,  on 
application  lu  writing  of  the  insured.  The 
blanks  filled  up  in  writing  were  In  the 
handwriting  of  the  clerk  ol  the  company, 
but  the  blanks  for  statement  of  title  were 
not  filled  up. 

"The  premises  were  purchased  by  the 
Insnred,  February  1, 1872,  paid  for  by  him, 
but  at  his  request  the  deed  was  given  to 
the  wife  uf  the  insnred,  the  plaintiff,  and 
the  title  stood  in  her  name  till  the  flra. 
There  was  no  agreement  between  the  said 
husband  and  wife  In  regard  to  the  manner 
in  which  she  should  bold  the  title,  but  the 
premises  were  occupied  by  husband  and 
wife  and  their  family  as  a  homestead  till 

1887,  when  they  moved  to  Boston,  vacat- 
ing the  buildings.  James  H.  Trott  died 
August  12, 1RS8. 

"  It  Is  not  shown  that  the  defendant 
company,  or  any  of  its  officers,  knew 
that  the  title  was  in  the  wife  till  after  the 
fire,  whirh  occurred  twentieth  ol  Septem- 
ber, 188S>.  No  question  Is  made  as  to 
i-egularlty  of  proof  of  loss. 

"The  company  was  notified  June  18, 
1889,  that  the  buildings  were  vacant,  and 
indorsed  In  writing  Its  consent  that  the 
insurance  should  continue:  the  secretary 
who  made  the  indorsement  knowing  that 
James  H.  Trott  was  dead. 

"Upon  the  foregoing  tacts  I  rule,  as 
matter  ot  law,  that  the  Insured  had  no 
insurable  interest  In  the  buildings,  and 
that  the  defendant  Is  not  estopped  from 
making  that  defense,  and  order  judgment 
for  the  defendant." 

To  this  the  plaintiff  excepted. 

J.  At.  Trott.  tor  plaintiff.  C.  W.  Larra- 
bee,  for  defendant. 

Peters,  C.  J.  James  S.  Trott,  hus- 
band of  the  plaintiff,  In  1872,  with  his  own 
money,  purchased  a  farm  In  Woolwich, 
with  buildings  upon  It,  taking  the  title  In 
the  name  of  his  wife.  There  was  no 
agreement  between  the  husband  and  wife 
as  to  the  manner  in  which  she  should 
hold  or  use  the  property,  but  they  with 
their  family  occupied  it  as  a  homestead 
until  1887,  when  they  vacated  It,  removing 
out  of  the  state.  In  18S6  he  procured  an 
insurance  on  the  buildings  In  his  own 
name,  as  it  his  own   property.     He  died  in 

1888.  It  does  not  appear  that  the  Insur- 
ance company  or  any  ot  its  officers  knew 
that  the  title  of  the  property  was  In  the 
wife,  and  not  in  the  husband,  until  the 
buildings  were  consumed  by  fire,  in  Sep- 
tember, 1889. 

The  action  upon  the  policy  Is  In  the 


wife's  name  as  executrix  of  the  estate  of 
her  husband.  We  see  no  way  to  escape 
the  conclusion  that  the  case  must  be  con- 
trolled by  the  decision  in  Clarkv.  Insur- 
ance Co.,  81  Me.  373,  17  Atl.  Rep.  903, 
which  declares  such  a  policy  void.  So  far, 
the  cases  are  absolutely  alike. 

The  plaintiff's  counsel  cites  several  cases 
from  other  states,  claiming  that  they 
tend  to  affirm  the  validity  of  the  present 
policy.  Those  cases,  if  not  arising  upon 
facts  different  from  present  facts,  must  be 
founded,  we  apprehend,  upon  statutory 
provisions,  unlike  our  own,  affecting  the 
rights  growing  out  of  the  marital  rela- 
tion. 

The  plaintiff  contends  that  a  circum- 
stance affecting  the  policy  distinguishes 
this  case  from  the  one  we  have  cited.  It 
appears  that  in  June,  1889,  several  months 
before  the  fire  occurred,  the  company, 
upon  notice  that  the  buildings  were  va- 
cant, Indorsed  upon  the  policy  Its  consent 
that  it  should  continue  in  force  notwith- 
standing the  non-occupancy;  the  secre- 
tary who  made  the  indorsement  having 
had  notice  that  the  husband  was  then  de- 
ccHsed.  This  act  is  relied  upon  by  the 
plaintiff  as  an  estoppel  against  the  com- 
pany, and  a  waiver  of  all  error  before  ex- 
isting, giving  perfection  to  the  original 
contract. 

We  do  not  perceive  that  an  estoppiel  vias 
created  by  this  fact.  The  officers  of  the 
company  were  not  at  the  time  aware  that 
the  wife  held  the  legal  title  of  the  proper- 
ty. As  the  policy  was  void  at  first,  it 
was  Just  as  much  so  afterwards.  There 
was  no  new  contract,  or  alteration  of 
contract.  The  company  merely  waived  a 
forfeiture  for  non-occupation  ol  the  prop- 
ery ;  for  nothing  else.  The  policy  itself  is 
absolute  In  Its  terms,  although  void,  and 
no  Indorsement  upon  It  in  less  absolute 
terms  than  those  of  the  policy  Itself  can 
Impart  to  it  validity. 

Exceptions  overruled. 

Walton,  Virqin,  Libbbt,  Gmebt,  and 
FoBTBB,  Jj.,  concur. 


(Sa  He.  M4) 
Pbkntiss  et  al.  v.  Datis  et  al. 

(Supreme  JwMoltU  Court  of  Maine.     April  9, 
1891.) 

Oroahization  or  Plantations  —  Record  —  Evi- 

DIINCB — FkESDIIPTIONS. 

1.  The  contents  of  a  lost  record  of  the  orgran- 
ization  of  a  plantation  organized  foreleotion  pur- 
poses may  be  proved  by  parol  evidence. 

i.  Where  such  an  orgauization  was  created 
nearly  60  years  ago,  and  the  principal  steps  taken 
for  that  purpose  are  testified  to  by  one  partici- 
pating in  the  proceedings,  and  his  recollection  of 
the  event  is  fortified  by  a  certificate  of  organUsa- 
tlon,  sent  at  the  time  to  the  secretary  of  state, 
as  required  by  law,  and  the  plantation  continitea 
under  such  organization  tor  upwards  of  16  yews, 
raising  money  annually  for  plantation  purposes, 
and  voting  at  all  presidential  and  state  elections 
during  that  period,  having  been  all  the  time  rec- 
ognized by  the  legislature  and  state  officials  in 
dlfterent  ways  as  an  existing  plantation,  and  the 
missing  proof  isonlyas  to  the  details  ot  a  posted 
notioe  calling  the  inhabitants  together  to  effect 
a  proposed  organisation,  the  presumption  is  that 
the  proceedings  of  orgauization  were  sufficiently 
complete  to  accomplish  the  purpose  intended. 

8.  Under  the  statute  authorizing  "the  (jnaU- 
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fled  electors  of  onlnoorporated  places  to  organic 
Jihemseives  Into  plantations  for  eleotlon  parposea, " 
it  was  allovrable  for  two  adjoining  townsaips  to 
be  organized  together  into  one  plantation,  the 
state  having  affirmed  the  propriety  of  Uie  act  by 
its  recognition  of  numerous  plantations  organized 
under  similar  oircnmstanoes.  The  organisation 
was  valid,  eren  if  it  may  be  inferred  from  the 
return  made  to  the  secretary  of  the  state  that  the 
form  of  the  proceeding  was  to  incorporate  the  in- 
habitants of  the  two  townships  into  a  plantation, 
making  no  special  mention  of  the  tomtoriai  lim- 
its included  therein.  The  Implloation  was  un- 
mistakable. 

[OfflciaU) 

Report  from  superior  conrt,  Aroostook 
«ounty. 

Wilson  A  TVooi/ard,  for  plain  tiOs.  Davis 
&  Bailey,  for  defendants. 

Pbtbbs,  C.  J.  In  tbis  action  of  qv&re 
elauaum  for  cutting  logs,  in  1885,  on  tbe  pub- 
lic lots  in  township  A,  ranee  5,  Aroostook 
county,  tbe  plaintUfs  claim  title  to  tbe  lots 
under  a  deed  from  tbelandaeentof  Maine, 
dated  in  1853,  and  tbe  defendants  justify 
their  cuttings  by  a  license  to  cut  given  in 
188S  by  tbe  land  agent,  acting  in  behalf  of 
tbe  inhabitants  of  tbe  township. 

The  deed  of  1868,  spoken  of,  confers  on 
tbe  grantee  named  therein  tbe  right  to  cut 
and  carry  away  the  timber  and  grass 
from  such  lots  until  thetownsbip  in  which 
the  lots  are  reserved  should  be  incorporat- 
ed into  a  plantation  for  election  purposes. 
It  is  not  claimed,  nor  can  it  be,  that  any 
socb  conveyance  would  be  operativewben 
tbe  township  became  incorporated.  Tbe 
defense  to  the  action  is  that  the  township 
was  already  Incorporated  at  tbe  date  of 
the  deed.  Whether  that  be  so  or  not  is  tbe 
main  question  presented. 

Section  1  of  the  elections  act,  passed  at 
An  extra  sesHion  of  tbe  legislature  on  Oc- 
tober 2,  1840,  published  under  tbe  acts 
amended  in  tbe  Revised  Statutes  of  1841, 
p.  771,  reads  as  follows: 

"  An  act  in  relation  to  elections.  [Chap- 
ter 89.] 

"Section  1.  Be  it  enacted  by  tbe  senate 
and  bouse  of  representatives  in  legislatnre 
Assembled :  That  tbe  qaallfied  electors  of 
unincorporated  places  may  organise  them- 
selves into  plantations,  for  the  purpose  of 
■elections,  in  the  following  manner:  Any 
three  or  more  of  the  inhabitants  of  any 
unincorporated  place  may  apply,  in  writ- 
ing, to  one  or  more  county  commissioners 
of  tbe  county  in  which  such  place  is sitnat- 
'ed,wbose  duty  It  shall  be  to  issue  bis  war- 
rant to  one  of  said  applicants,  directing 
him  to  notify  and  warn  a  meeting  of  the 
eleztors  of  said  place,  within  such  limits 
as  shall  be  described  in  such  warrant,  at 
some  specified  central  place,  by  posting 
up  notice  thereof,  and  of  its  object.  In  two 
or  more  public  places  in  said  unincorpo- 
rated place,  seven-days  before  the  day  of 
said  meeting;  and  at  the  time  and  place 
appointed  a  moderator  shall  be  chosen  by 
ballot,  whose  doty  it  shall  be  to  preside 
at  said  meeting ;  and  three  assessors  and 
a  clerk  shall  also  be  chosen  by  ballot  at 
the  same  time,  who  shall  be  sworn  by  the 
moderator  or  a  justice  of  tbe  peace;  and 
tbe  limits  of  all  plantations  so  organized 
.shall  be  described  by  said  assessors,)  so 


chosen,  and  forwarded  to  the  secretary  ot 
state,  and  by  him  recorded." 

The  defendants  allege  that  in  1844  the 
township  in  question  and  another  town- 
ship adjoining  it  were  organized  together 
into  a  plantation  by  the  name  of  "Molun- 
kus,"  and  that  the  regular  record  of  such 
organization  has  been  accidentally  lost. 

There  can  be  no  doubt  that  an  organi- 
zation was  at  least  attempted  to  bemade. 
Very  strong  evidence  of  it  is  afforded  by 
the  certificate  produced  from  the  office  of 
the  secretary  of  state,  received  there  Oc- 
tober 21,  1844,  of  the  following  tenor: 

"Aroostook— ss.r  To  the  Secretary  of 
State:  This  is  to  notify  you  that  the  in- 
habitants of  township  No.  1.  range  4,  and 
letter  A,  range  6,  west  of  the  east  line  of 
the  state,  have  this  day,  by  virtue  of  a 
warrant  Issued  by  Jeremiah  Trueworthy, 
one  of  tbe  county  commissioners  within 
and  for  the  county  of  Aroostook,  organ- 
ized ourselves  into  a  plantation  by  tbe 
name  of  '  Molunkns,'  and  we,  as  assessors 
of  said  plantation,  respectfully  notify  you 
of  tbe  same,  and  request  you  to  take  cog- 
nizance of  tbe  same.  James  B.  Curribr, 
Charles  C.  Kimball,  William  Martin, 
Assessors  ot  Molunkus  Plantation. " 

Further  evidence  of  both  the  existence 
and  subsequent  loss  ot  tbe  record  is  found 
in  a  mutilated  book  of  records  produced 
from  a  lot  of  old  and  neglected  papers  of 
a  deceased  clerk  of  the  plantation,  accom- 
panied by  tbe  explanation  of  It  given  by 
witnesses.  It  contains  a  continuing  rec- 
ord ot  the  plantation  elections  and  other 
matters,  commencing  in  1845,  and  extend-* 
Inginto  tbe  year  1861, — a  book  a  good  deal 
battered  and  worn,  the  covers  gone,  its 
leaves  torn  out  from  the  beginning  and  at 
its  end.  It  may  be  seen  at  a  glance  that 
tbe  book  has  been  in  the  bands  of  children 
for  scribbling  purposes,  although  there  is 
no  Indication  of  intentional  spoliation. 

That  there  was  an  organization,  and  a 
record  of  It,  and  a  loss  ot  such  record,  there 
cannot  be  a  doubt.  The  missing  portion 
of  tbe  book  must  have  contained  tbe  rec- 
ords. Tbe  important  question  is  whether 
tbe  organization  was  a  legal  one  or  not. 

In  this  condition  ot  things,  oral  evidence 
is  admissible  to  prove  the  contents  of  tbe 
lost  record.  That  is  an  undoubted  princi- 
ple. 1  Greenl.  Ev.  §  509;  Gore  v.  El  well, 
22  Me. 442.  It  happens  that  oneof  the  first 
assessors  ot  the  plantation,  James  B. 
Curri'T,  tbe  only  survivor  ot  all  the  Inhab- 
itants who  participated  In  the  organiza- 
tion ot  1844,  evidently  a  person  of  memory 
and  intelligence, is  enabled  to  be  a  witness 
on  tbp  subject.  His  fairness  ot  statement 
seems  to  entitle  bis  story  to  credence,  cor- 
roborated, as  it  is.  In  partial  respects  by 
other  evidence.  He  has  no  Interest  In  tbe 
question,  having  removed  from  the  plan- 
tation to  Corlnna  In  1847,  where  he  has 
ever  since  resided.  Heclearly  recapitulates 
tbe  different  steps  taken  to  perfect  the 
organization.  He  appears  to  have  been 
an  active  and  much-Interested  participat- 
or. Space  cannot  be  spared  to  Incorpo- 
rate herewith  his  extended  testimony, and 
notice  need  only  be  taken  ot  such  objec- 
tions as  the  opposing  counsel,  who  has 
thoroughly  investigated  the  case,  urges 
against  it. 
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It  Ib  objected  aKflloBt  the  Ba£SctencT  of 
Carrier's  testimony  that  It  does  not  ap- 
pear therefrom  that  the  wartant  from  the 
county commisslonerdeecribecl  any  planta- 
tion limits,  or  that  the  notlcefor  the  meet- 
ing was  posted  seven  days  prior  to  the 
meeting;,  or  that  it  contained  any  notice 
of  the  object  of  the  meetlnK.  Althoagh 
the  witDess  does  not  testify  especially  to 
these  matters,  bis  attention  not  being 
called  to  them,  he  says,  after  stating  bis 
memory  of  many  thin|$B,  "I  know  well 
enough  we  bad  our  meeting  in  regular 
shape,  and  followed  it  npaslong  as  Hived 
there."  And  the  assessors  communicated 
to  the  secretary  of  state  the  fact  of  a  com- 
pleted organization,  describing  the  terri- 
tory organized.  It  is  reasonable  to  pre- 
sume that  such  omissions  did  not  exist. 
The  presumption  of  regularity  in  official 
proceedings  cumes  in  aid  of  the  sufflcieney 
of  the  acts  done.  Regular  In  all  things 
seen,  regular  in  all  things  incidental  there- 
to not  seen.  Is  a  natural  deduction  in  many 
conditions  and  circumstances.  It  would 
be  a  strange  notice  of  a  public  meeting 
that  did  not  describe  its  purpose,  and  a 
very  uncommon  one  in  any  municipal  busi- 
ness that  did  not  give  at  least  seven  days' 
advertisement  of  the  meeting.  The  law 
requiring  these  steps  reads  plainly,  and 
must  have  been  examined  as  a  guide  for 
the  forms  to  be  observed  in  the  proceed- 
ings undertaken. 

The  doctrine  of  presumption  Is  com- 
mended by  the  law  when  applicable  to  a 
case  like  the  present.  Irregularities  in 
•the  proceedings  to  organize  a  corporation 
are  not  favored  when  set  up  long  after- 
wards to  defeat  the  corporate  existence. 
1  Dill.  Man.  Corp.  §  84,  and  cases  in  note. 
After  the  lapse  of  30  years  the  presumption 
of  regularity  may  be  conclusively  pre- 
sumed in  many  cases.  Freeman  v.  Thay- 
er, 33  Me.  76 ;  Bassett  v.  Porter,  4  Gush. 
487,  a  case  In  which  tlie  existence  of  a 
school-district  was  denied  because  no  rec- 
ord of  Its  formation  could  be  found,  and 
the  doctrine  of  presuTuption  was  sucess- 
fully  invoked  to  supply  a  record;  anil  the 
court,  among  other  things  which  would 
be  apropos  here,  said:  "Deeds  and  even 
records  may  be  presumed  to  exist,  or  to 
have  existed,  without  any  direct  proof  of 
their  existence.  Indeed,  it  may  perhaps 
be  maintained  that  there  cannot  be  any 
matter  of  fact  which  a  Jury  may  not  pre- 
sume from  other  tacts  and  circumstances. 
It  is,  in  truth,  but  the  exercise  of  sound 
reason.  In  Inferring  from  facts  which  are 
shown  an  existence  of  btlier  facts  which 
are  not  directly  shown.  The  proof  of  cer- 
tain facts,  in  a  chain  of  events,  leads 
directly  and  forcibly  to  the  conclusion  of 
the  existence  of  tne  facts  wbich  naturally 
and  properly  and  nsnally  precede  those . 
which  are  known  ami  established."  In 
that  case  not  a  vestige  of  any  record  was 
discovered,  but  the  district  had  in  fact  ex- 
isted for  very  many  years. 

The  case  at  bar  Is  a  strong  one  for  the 
application  of  the  same  principle  to  sup- 
ply, it  need  be,  any  partial  deflclency  of 
proof  of  organization.  Here  were  pro- 
ceedings to  organize  the  plantation  near- 
ly half  a  century  ago.  The  plantation, 
not  then  a  month  old,  voted  in  the  presi- 


dential election  of  1844,  and  at  all  presi- 
dential and  state  elections  until  1861,  occa- 
sionally voting  after  that  time ;  for  a  long 
period  raised  money  for  the  support  of 
schools  and  other  purposes:  was  lor 
many  years  recognized  as  a  political  divis- 
ion-ot  the  state,  by  deceiving  its  portion 
of  school  money  and  mill  tax,  and  in  oth- 
er ways;  and  recognized  as  an  organized 
place  by  the  United  States,  by  enrolling  its 
able-bodied  subjects  on  the  lists  from 
which  drafts  were  made  for  the  late  war, 
and  by  enumerating  its  inhabitants  in 
tiie  'census  for  several  decades,  that  of 
1880  showing  the  number  of  inhabitants 
to  have  been  87.  It  has  always  had  a 
post-office,  called  "  Molunkus. "  ,  There  are 
not  many  corporations  or  organizations 
whose  records  have  been  lost  that  could 
give  better  proofs  of  existence  than  these. 

Other  objections,  claimed  by  counsel  to 
be  of  a  more  radical  character  than  those 
already  disposed  of,  are  urged.  It  is  con- 
tended that  such  objections  are  fatal  to 
the  validity  of  the  organization,  even 
though  all  other  requirements  in  Its  for- 
mation may  have  been  correctly  observed. 
The  first  is  chat  one  plantation  could  not 
comprise  ipore  than  one  township.  The 
statute  says  "  the  qualified  electors  of  any 
incorporated  place"  may  apply  to  have 
Boch  place  organized  as  a  plantation.  It 
does  not  say  "township,"'  but  "place." 
This  is  a  very  strict  objection.  Here  was 
a  little  village  in  the  corners  of  two 
townships  touchmg  each  other.  The 
small  community  combined  could  support 
a  school,  and  bear  other  burdens  of  an 
organization ;  if  divided,  they  could  not. 
It  Was  convenient  to  associate  together. 
The  statute  was  mindful  of  Inhabitants, 
rather  than  territory.  Its  purpose  was 
to  serve  the  interests  of  settlers,  rather 
than  to  devise  any  scheme  touching  terri- 
tory. For  that  reason  the  word  "place" 
should  be  liberally  construed.  Webster 
defines  "place"  as  "an  area;'  "auy  por- 
tion of  space  regarded  as  distinct  from  all 
other  space."  Certainly,  two  tracts  of 
land  are  together  an  area,  and  can  be  re- 
garded as  a  portion  of  space  distinct  from 
other  space.  Two  adjoining  places  are 
but  one  place  when  consolidated.  But 
the  double  township  system  had  legisla- 
tive sanction  from  1844  to  1S.59,  in  which 
latter  year  an  act  was  passed  repealing 
all  such  organizations  qn  accoun  t  of  the 
supposed  opportunity  fur  practices  of 
fraud  in  elections  in  plantations  that  con- 
sisted of  such  extended' territory.  It  is 
historically  known  that  many  plantations 
consisted  of  mora  than'  one  township; 
those  li|  upper  Aroostook  covering  the 
territory  of  several  townships  each.  Even 
parts  of  townships  were  organized  to- 
gether, attention  being  given  to  natural, 
rather  than  artificial,  boundaries,  in  or- 
der to  group  together  different  settle- 
meots.  The  state  in  various  ways  accept- 
ed and  ratified  this  mode  of  organization 
until  1859,  by  repeatedly  and  in  many  ways 
recognizing  them  as  distinct  political  di- 
visions of  the  state;  and  the  repealing 
act  of  1869  is  an  admission  that  such  or- 
ganizations were  valid  until  repealed. 
The  state  alone  could  complain  of  tbem. 

The  last  alleged  defect  is  that  the  war- 
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rant  Issued  by  the  county  commissioner. 
did  not  describe  any  territorial  limtta  of 
tbe  proposed  plantation,  bat  merely  recit- 
ed that  the  inhabitants  of  two  particular 
townships  bad  applied  for  proceedings  of 
,organlcation.  It  is  only  an  inlereitce  6t 
'the  counsel  for  plaintiffs  that  the  warrant 
so  read;  an  inference  deduced  from  tbe 
language  of  the  return  to  the  secretary  of 
state  by  the  assessors.  In  which  tli«7  use 
tbe  language  imputed  to  the  warrant. 
It  does  not  follow  that  the  warrant  and 
the  asBessoi-B'  certificate  were  alike  in  this 
renpect.  The  commlsBloDer  ralgbtbemore 
skillful  in  executing  liis  offlcial  act  than 
the  uBsessurs  were  in  describing  what  had 
been  dune.  The  assessors  did  not  pre- 
tend to  represent  tbe  form  of  eitber  war- 
rant or  record,  hut  only  tbe  result.  And 
they  made  their  certificate  in  the  tone  of 
the  enabling  act  Itself,  denominated  "An 
act  In  relation  to  elections,"  wbich  pro- 
Tides  that "  the  qualified  electors  of  unincor- 
porated places  may  organize  themselves 
into  plantations,  for  the  purpose  of  elec- 
tions. " 

Relying  on  the  presumptiou  that  the  lost, 
papers  were  of  a  general  correctness,  there 
Is  nothing  In  the  certificate  sufficient  to 
overturn  the  presumption. 

But  we  are  willinR  to  go  further  than 
that,  and  to  express  our  opinion  that  the 
'description  of  plantation  limits  in  both 
warrant  and  record  would  be  sufiScIent  If 
ttiey  were  the  same  as  in  the  certificate. 
What  can  a  certificate  that  tbe  Inhabit- 
ants of  townships  1  and  A  bare  been  or- 
ganized as  a  plantatlou  possibly  mean, 
unless  that  those  townships  are  the  terri- 
torial part  of  the  plantation?  It  is  im- 
posrtble  to  orgabisEe  electors  or'  Inhabit- 
ants alone  into  a  plantation.  The  leg- 
islature understood  the  certificate,  and 
accorded  to  the  organization  all  the  privi- 
leges of  a  plantation.  Its  vote  was  never 
rejected  or  questioned.  Altli'ough  not  in 
tbe  mould  of  fashion  or  technical  form, 
the  meaning  is  Just  as  unmistakable  as  if 
more  directly  expressed.  Suppose  it 
-should  be  disclosed  that  certain  towns  in 
this  state  were  a  quarter  or  half  century 
ago  Incorporated  by  the  legislature  in  the 
same  form  as  appears  in  this  case,  would 
«ny  one  suggest  that  such  legislative  in- 
corporations were  not  valid '? 

Although  the  form  used  In  this  state  has 
been  that  certain  territory,  together  with 
tbe  Inhabitants  thereon.  Is  hereby  Incor- 
porated, Mr.  Dillon  gives  the  form  differ- 
ently. In  this  way .  "  The  Inhabitantsof  a 
•certain  town  [naming it]  are  hereby  incor- 
porated as  a  body  corporate  by  the  name 

of ,  "etc.  "The  charter  then  defines," 

tie  says,  "  the  tei-ritorial  boundaries  of  the 
-town  or  city  thus  incorporated."  The 
■aothor  farther  says:  "Although  corpo- 
rations In  this  country  aiecreated  by  stat- 
tite.still  the  rule  is  here  also  settled  that 
Tiot'only  private  corporations  aggregate, 
bat  municipal  or  public  corporations,  may 
be  established  without  any  particular 
form  of  words  or,  technical  mode  of  expres- 
sion, though  such  words  are  commonly 
employed.  He  also  says:  "The settled 
doctrine  is  that  a  corporation-  may  be 
created  by  implication  as  well  as  by  the 
aee  of  word«."    1  Dill.  Mun.,  Corp.  §  39  et 


seq.  The  form  of  Incorporation  for  towns 
baa  never  in  this  state  been  adapted  to 
the  incorporation  of  a  city  from  a  town. 
In  the  incorporation  of  any  city  in  the 
state  the  following  formula  has  been 
adopted:  "Tbe  inhabitants  of  the  town 
of  [Brewer]  shall  continue  to  be  a  body 
politic  and  corporate,  by  tbe  name  of  tbe 
city  of  [Brewer,]  and,  as.  such,  shall 
have,  exercise,,  and  enjoy  all  the  rights, 
immunities,  powers,  privileges,  and  fran- 
chises, and  be  subject  to  all  the  duties  and 
obligations,  now  appertaining  to  or  In- 
enmbent  on  said  town  as  a  municipal  cor- 
poration, "etc.  Here  the  inhabitants  are 
declared  to  be  incorporated.  The  territo- 
ry is  constructively  included.  But  thellm- 
its  of  Brewer  were  no  more  definitely 
known  than  were  the  boundaries  of  the 
two  townships,  constituting  the  planta- 
tion of  Molunkus. 

It  becomes  unnecessary  to  examine  the 
questions  raised  upon  a  later  organiza- 
tion of  township  A,  now  Molunkus,  after 
the  state  repealed  the  first  organization, 
the  defense  resting  upon  either  organiza- 
tion, inasmuch  as  the  legality  of  the  first 
plantation  rendered  the  deed  under  which 
the  plaintiffs'  right  descends  to  them  un- 
authorized and  void. 

Plaintiffs  nonsuit.. 

LiBBEY,  E!meby,  Fostkr,  Haskbll,  cuid 
Whitehouse,  JJ.,  concur. 

396) 


"~^~~  (8S  Me. 

FoQi.ER  7.  Marston  et  al. 

(Swprvme  JudAeUA  Cawrt  of  Maine,    June  11, 
1891.) 

XSUBTBB   PB0CBgB->FBOPJtBTr  OF  IHSOLVSNT— AS- 

VERaa  C1.4UCS. 
The  assignee  of  -  an  iDsolvent  debtor,  rep- 
resenting that  tber^  vrure  different  claimants  of 
certain  personal  property  found  in  the  possession 
of  such  debtor,  obtained  leave  to  sell  tbe  same  on 
common  account  by  proceedinKS  under  Rev.  St.  c. 
70,  §  86.  A  portion  of  the  proceeds  of  the  sale  be- 
longed to  a  person  other  than  tbe  insolvent 
debtor.  Held,  that  soch  portion  was  attachat>la 
in  tbe  bands  of  the  assignee  as  trustee  of  the 
owner  thereof,  by  trustee  action  against  such 
owner,  instituted  -^ithin  the  60  days  allowed  by 
Id.  c.  70,  §  87,  for  tbe  assertion  of  any  claim  in 
sacb  case  against  an  assignee  by  suit. 
(OfficUa.) 

Exceptions  from  supreme  judicial  court, 
Knox  county. 

-  Trustee  process.  The  presiding  justice 
ruled  pro  forma  that,  upon  the  facts  al- 
leged in  his  disclosure,  the  trustee  should 
t>e  discharged.  The  plalatlff  excepted  to 
this  ruling. 

W.  a.  Fofrler,  for  plain  tiff.  J.  O.  Robin- 
son and  J.  F.  Libby,  for  defendant. 

Peters,  C.  J.  The  trustee  in  this  case  is 
the  assignee  of  W.  T.  Bobinson's  estate  in 
insolvency.  Among  tbe  possessions  of  the 
insolvent  were  910  pairs  of  pants  wbich  he 
had  manufactured  for  Charles  S.  Marstou, 
the  principal  defendant,  there  being  due 
the  insolvent  the  sum  of  f259for  manu- 
facturing the  same,  for  which  sum  he  had 
a  Hen  thereon. 

The  assignee,  (alleged  trustee,)  regard- 
ing the  property  as  In  dispute  among  dif- 
ferent claimants,  asked  for  an  order  of  sale 
under  the  authority  of  section  36  of  chap: 
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ter  70  of  the  Bevised  Statutes ;  and  license 
having  been  given  him  by  the  court  ol  in- 
solvency, after  observing  all  the  formali- 
ties required  by  the  section,  he  sold  the 
goods  at  public  auction  fur  the  sum  of 
$460.  Deducting  the  lieu  claim  and  costs 
of  salf  ($30)  from  the  proceeds  of  sale,  left 
$181  in  the  trustee's  hands  belonging  to 
the  defendant  Marston.  Thereupon  the 
sum  was  trusteed  by  the  plaintiff  in  thia 
action  against  Marston. 

The  question  is  on  the  liability  of  the 
trustee.  The  objection  urged  against  the 
liability  of  the  trustee  is  that  section  37  of 
the  chapter  before  cited  provides  that  any 
claimant  of  such  fnnds  in  an  assignee's 
hands  shall  sue  him  for  them  within  60 
days  from  the  date  of  the  order  of  sale,  or 
be  precluded  ever  after  from  maintaining 
any  action,  either  at  law  or  in  equity,  for 
their  recovery;  the  trustee  contending 
that,  inasmuch  as  no  action  by  the  princi- 
pal defendant  has  been  instituted  within 
that  time,  the  right  of  claim  has  been  lost. 
Bringing  an  action  is  not,  as  seems  to  be 
argued,  a  condition  upon  which  a  claim- 
ant's title  depends.  An  action  does  not 
produce  the  cause  of  action.  A  claimant 
In  such  case  has  the  title  and  a  right  of  ac- 
tion. He  Is  limited  to  a  certain  time  with- 
in which  he  must  assert  his  title  or  lose  it. 
Here  the  plaintiff  asserts  the  claim  for 
him,  and  is  entitled  to  the  same  right  to 
the  fund,  the  defendant  having  submitted 
to  a  default,  that  the  defendant  bad.  The 
plaintifl  stands  himself  in  the  attitude  of 
claimant,  bringing  his  action  seasonably, 
in  which  any  defense  can  be  set  up  that 
the  trustee  would  have  been  entitled  to  in 
an  action  against  him  by  the  defendant 
himself.  The  claim  is  to  be  made  by  any 
one  entitled.  The  plaintiff  is  legally  en- 
titled. If  not,  the  fund  will  be  retained, 
through  accidental  title,  by  those  who 
never  setup  any  claim  to  It.  The  object  of 
the  statute  Is  that  all  questions  of  title  may 
be  expeilitiously  settled.  That  may  be 
attalued  as  well  by  this  action  as  any. 
The  attaching  creditor  in  a  trustee  suit 
has  all  the  right  to  protect  and  recover 
the  fund  attached  that  the  owner  wonld 
have  were  he  pursuing  his  claim  in  his  own 
name.  "The  plaintiff  becomes  a  substi- 
tuted owner.  Sawyer  v.  Sawyer,  74  Me. 
5.><0:  Holt  V.  Llbby,  80  Me.  S2»,  14  Atl.  Bep. 
201. 

The  briefs  of  counsel  seem  to  conflict  in 
their  understanding  of  the  facts  of  the  case 
In  respects  other  than  upon  the  question 
which  has  received  pur  attention;  and  as 
the  judge  ruled,  simply  on  the  facts  alleged 
(not  proved)  by  the  plaintlO,  that  the 
trustee  should  not  be  charged,  the  case 
should  be  remanded  for  further  proceed- 
ings. 

Exceptions  sustained. 

Walton,  Virgin,  Libbrt,  Haskell,  and 
Whitehocse,  JJ.,  concurred. 

(83  M6.  380) 

Gross  et  al.  v.  Jordan. 

(Surrreme  Judicial  Court  of  Maine.    April  10, 

1891.) 

CoNDiTiosAi.  Balb— Redemption. 
1.  Writing  an  agreement  In  the  form  of  a 
lease  does  not  alter  &e  character  of  an  Instru- 
ment which  by  Its  more  essential  terms  dis- 


closes Itself  to  be  a  conditional  sale  of  personal 
property. 

8.  As  the  statntes  of  Massachusetts  allow  the 
redemption  of  a  conditional  sale  of  personal  prop- 
erty in  the  same  manner  that  mortKages>oi  per- 
sonal property  are  redeemable,  that  provision  he- 
comes  a  part  of  all  such  contracts  made  in  that 
commonwealth,  and  is  entitled  to  enforcement  in 
this  state  when  the  contract  is  to  be  executed 
here. 

8.  As  our  own  remedies  are  to  be  applied  in 
litigations  here,  It  follows  that,  If  property  thus 
aonditionallysoLdin>[as8achusetts  is  attached  in 
this  state  as  belonging  to  the  vendee,  the  vendor 
or  his  assignee,  before  he  can  maintain  replevin 
therefor  against  the  attaching  officer,  most  notify 
the  officer  of  his  olaim,  and  the  amount  due  upon 
it,  as  required  by  Rev.  Bt  c.  81,  i  44. 
(Oa^iclol.) 

Exceptions  from  supreme  judicial  court. 
Androscosrgln  conuty. 

This  was  an  action  of  replevin,  brought 
against  the  defendant,  who  Is  a  deputy- 
sheriff,  to  recover  the  possession  ot  one 
butcher  wugon  which  the  defendant  had 
attached  as  the  property  of  one  Greenfield 
T.  Jordan,  of  Lisbon,  and  held  on  execu- 
tion issued  upon  judgments  against  him. 
G.  T.  Jordan  purchased  the  wagon  of 
Henderson  Bros.,  North  Cambridge,  Mass., 
April  18,  1888,  according  to  an  agreement 
which  appears  In  the  opinion.  On  June  18, 
1889,  Henderson  Bros,  executed  thefollow- 
Ing  assignment  to  the  plaintiffs: 

"No.  Cambridge,  June  18,  1889. 

"We  transfer  all  our  right  and  title  oq 
wafCou  leased  to  G.  T.  Jordan  of  Lisbon, 
Maine,  to  Messrs.  Gross  &  Briggs  of  Lew- 
iston,  Me.  Henderson  Brothers. 

"  Witness :    W.  E.  Hendkrson.  " 

The  plaintiffs  were  creditors  of  G.  T. 
Jordan,  and  took  this  assignment,  pay- 
ing Hendrrson  Bros,  the  amount  due 
them,  with  his  consent,  for  the  purpose  ot 
securing  their  claim.  They  claimed  to 
hold  the  cart  free  from  all  right  of  redemp- 
tion by  Jordan  or  any  attaching  creditor. 

The  notice  of  the  amount  due  on  the 
wagon,  as  required  by  Rev.  St.  c.  81,  §  44, 
was  not  given  to  the  attaching  officer. 

Georfce  C.  Wing,  for  plaintiffs.  N.  A  J. 
A.  Monill  and  A.  P.  Moore,  tor  defendant. 

PfCTERB,  C.  J.  G.  T.  Jordan,  of  Auburn, 
in  this  state,  purchased  of  persons  resid- 
ing in  Massachusetts,  where  the  contract 
was  made  and  delivery  under  it  took 
place,  a  butcher  wagon,  according  to  the 
following  agreement: 

"(Lease  of  Personal  Property.) 
"North  Cambridge.  April  18, 1888. 

••  Received  of  Henderson  Brothers  the  fol- 
lowing described  property,  to-wit: 

"One  butcher  wagon,  red  gear,  Sarvln 
wheels. 

"And  I  am  to  hold  the  above-described 
property  solely  as  the  property  ol  aald 
Henderson  Brothere,  for  the  use  of  which 
J  promise  to  pay  said  Henderson  Brothers 
the  sum  of  fifteen  dollars  per  month,  and 
agree  that  all  payments  made  by  me  tor 
the  use  of  said  property  shall  be  indomed 
on  this  receipt,  and  when  the  sum  so  paid 
by  me  shall  amount  in  the  aggregate  to 
the  sum  of  one  hundred  and  sixty-flve  dol- 
lars, ($165  —  cents,)  with  interest  from 
date  of  this  receipt,  then  said  Henderson 
Brothers  shall  sell  and  deliver  to  me  the 
property  above  described,  but  ontil  such 
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payment  is  made  by  me  I  neither  claim, 
nor  can  I  acqaire,  any  title  whatever  to 
the  property  above  named.  I  also  prom- 
ise to  return  the  above-named  property  to 
said  Henderson  Brothers,  on  demand, 
without  costs  to  them. 

"Q.  T.  JOBDAN. 

This  paper,  which  calls  Itself  a  "lease" 
is  a  conditional  sale  of  property,  the  title 
passing  when  the  price  shall  have  been 

Cald.  That  would  be  the  contract  had  It 
een  made  in  this  state.  Morris  v.Lynde, 
73  Me.  88.  Its  own  terms  are  the  true  test 
ot  the  nature  ot  a  contract,  whatever  Its 
framers  may  deDominate  It. 

The  contract  having  been  made  In  Mas- 
sachusetts, it  is  to  be  Interpreted  accord- 
ing to  the  laws  of  that  commonwealth. 
It  is  a  general  principle,  applicable  to 
contracts  made,  rights  acquired,  or  acts 
done  relative  to  personal  property,  tht^t 
the  law  ot  the  place  of  making  the  con- 
tract or  doing  the  act  is  to  govern  the 
contract,  and  determiau  its  meaning  and 
validity.  This  principle  of  construction 
applies  whether  the  contract  is  to  be  pem 
formed  In  such  place,  or  performed  gener- 
ally without  reference  to  place. 

We  find  exceptions  to  this  general  rule, 
and  a  trackless  forest  of  cases  touching 
the  different  doctrines  having  relation  to 
them,  but  we  need  not  notice  any  of  them, 
as  the  general  rule  governs  in  this  case. 

Now,  Massachusetts  has  by  statute  fixed 
in  one  respect  the  rights  of  parties  in  a 
contract  like  this.  By  her  Public  Stat- 
utes, c.  192,  §  13,  it  is  provided  that,  In  con- 
ditional /bales  of  peraonal  property,  the 
vendee  shall  have  a  rlgbtof  redemption  by 
paying  the  amount  due  and  unpaid,  with 
interest  and  charges, — virtually  the  same 
right  of  redemption  as  exists  in  this  state 
in  mortgages  of  personal  property. 
When,  therefore,  such  an  agreement  Is 
made  in  Massachusetts,  that  statute  is 
supposed  to  be  in  the  minds  of  the  par- 
ties, and  becomes  a  part  of  their  contract. 
The  law  infuses  itself  Into  the  contract, 
as  a  part  of  it,  with  the  same  effect  as  If 
expressly  incorporated  therein.  Redeem- 
able in  Massachusetts,  the  wagon  was  re- 
deemable in  Maine.  When  it  was  at- 
tached, f  150  bad  been  paid  towards  it,  leav- 
ing but  $15  due. 

The  plaintiff  became  owner  of  the  ven- 
dors' right  in  the  wagon,  and  the  defend- 
ant, an  offlcer,  attached  it  as  the  proper- 
ty of  the  vendee.  Had  the  plaintiff  dis- 
closed the  amount  due  to  him,  the  officer, 
no  doubt,  would  have  paid  it,  and  cleared 
the  wagon  from  incumbrance.  TheofDcer 
was  entitled  to  notice  of  the  amount  due 
on  the  quasi  mortgage  claim,  before  the 
plaintiff  could  maintain  replevin  against 
him.  The  statute  requiring  notice  of  the 
amount  of  a  mortgage  claim,  before  main- 
taining a  suit  against  an  officer  who  has 
attached  the  property,  applies  to  an  Irreg- 
ular mortgage  such  as  this.  Monaghan 
V.  Longfellow,  &{  Me.  419, 19  Atl.  Kep.  857. 
As  the  ofiBcer  received  no  notice  of  any  lien 
on  the  property  from  the  plaintiff,  the  ac- 
tion against  him  cannot  be  maintained. 

Exceptions  overruled. 

Walton,  Yiroin,  Libbrt,  Habkbll,  and 
Wbitebocsk,  JJ.,  concurred. 


(tt  Ua.  «74) 
Kbnnebbo  Sav;  Bank  v.  Foao  et  al. 


AnocsTA  Sav.  Bank  v.  Hamb. 


(SuprenM  JuMckil  Court  of  Maine. 
1891.) 


April  10, 


Batinos  BaUk— Deposit  —  Hdsbars  akd  Wiwk— 
Etidbnce. 
1.  The  entries  npon  the  books  of  a  savings 
bank,  and  upon  the  pass-books  issued  by  such 
bank  to  a  depositor,  are  not  oonoluslTe  evidenoe 
of  tne  ownership  of  a  deposit  in  the  bank.  Where 
the  questiiw  of  ownership  Is  between  the  estates 
of  deceased  husband  and  wife,  and  the  books  show 
deposits  in  the  name  of  the  wifd,  evidence  of  the 
following  circumstances  is  admissible :  The  hus- 
band's abilttyand  the  wife's  inabilitytoearn  and 
accumulate:  the  depositing  and  withdrawing  of 
sums  in  and  from  the  accounts  by  the  husband; 
the  transfer  of  sums  between  the  aooonnts  in 

aaestion  and  other  accounts  of  the  husband;  that 
le  husband  in  faot  opened  the  account;  that  he 
had  prior  accounts  which  had  run  up  to  t2,000, 
the  legal  limit  for  a  single  depositor;  that  after 
the  wife's  death  the  husband  continued  the  ac- 
count as  his  own;  that  no  administration  was 
taken  out  on  the  wife's  estate  for  four  years ;  that 
before  her  death  she  had  given  her  husband  an 
order  for  the  whole  sum;  that  she  had  never  had 
any  other  account:  that  the  wife  had  never  per- 
sonally deposited  or  withdrawn  a  single  sum; 
that  she  was  unknown  to  the  officers  ot  the  bank; 
that  the  pass-book  was  usually  in  the  husband's 
possession,  or  else  in  their  Joint  possession. 

3.  In  this  case  the  e\ndence  Is  conuidered  by 
the  court  to  establish  the  ownership  of  the  hus- 
band. 
(OfflctdU) 

Report  from  superior  court,  Kennebec 
county. 

These  were  two  bills  of  Interpleader, 
heard  together  on  bills,  answers,  and 
proofs;  the  court  below  having  ordered 
the  defendants  to  Interplead. 

Heath  &  Tuell,  for  John  B.  Fogg. 
Beaue  &  Be&ne,  for  Emery  O.  Beane. 

Emery,  J.  The  Kennebec  Savings  Bank 
and  the  Augusta  Savings  Bank  each  filed 
a  bill  In  equity  to  have  John  B.  Fogg,  ex- 
ecutor of  the  will  of  Amos  C.  Hodgklns, 
deceased,  and  Emery  O.  Beane,  adminis- 
trator of  the  estate  ot  Mary  J.  flodgkins, 
deceased.  Interplead  as  to  the  ownership 
of  certain  sums  of  money  on  deposit  in 
each  bank.  By  agreement  of  all  parties, 
the  cases  are  reported  to  the  law  court, 
to  be  there  heard  and  determined  as  a  case 
between  the  two  estates. 

In  determining  the  ownership  of  these 
deposits,  the  first  Inquiry  natnrnlly  is, 
what  is  shown  by  the  books  of  the  banks 
and  by  the  pass-books  they  Issued?  The 
Kennebec  Savings  Bank  has  one  deposit 
only.  The  signature  or  deposit  bouk  In 
the  bank  has  this  entry:  "November  8, 
1870,  Mary  J.  Hodgklns.  Birth  place,  Mt. 
Vernon;  residence,  Kedfield.  $100,  No. 
270. "  The  depositor's  pass-book  has  this 
heading:  "Kennebec  Savings  Bank  In  ac- 
count with  Mary  J.  Hodgklns.  No.  270." 
In  the  Augusta  Savings  Bank  are  three 
deposits.  The  signature  or  deposit  books 
contain  the  followiilg  entries:  "No.  2,640. 
Mary  J.  Hodgklns,  Vienna,  March  17, 
1864."  "No.  15.763.  Mrs.  Amos  C.  Hodg. 
kins.  Winthrop,  January  1,  1878."  "No. 
1!1,]49.  Amos  C.  Hodgklns,  October  15, 
1875,  $91.69.    Transferred  August  1st. " 

The  depositor's  pass-books  had  these 
headings:   "No.  2,640.    Augusta  Savings 
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Bank  In  account  wtlh  Mary  J.  HddgktaB. " 
"No.  15,753.  Angusta  Savings  Bank  in 
account  with  Mrs.  Amos  C.  Hodgkins." 
"  Nu  13,149.  Augusta  Savings  Bank,  in  ac- 
count  with  Amos  C.  Hodgkins.  Payable 
to  Mary  J.  Hodgkins. " 

From  the  books  alone  it  would  appear 
very  clearly  that  all  these  deposits  bo- 
louged  to  the  estate  of  Mary  J.  Hodgkins, 
(Mrs.  Amos.  C.  Hodgkins  being  the  same 
person,)  except  perhaps  the  iast-iiamed 
deposit.  No.  13,149,  In  the  Aagusta  Sav- 
ings Bank.  It  was  held,  however,  in 
Northrop  v.  Hale,  72  Me.  276,  that.  In  cases 
of  this  kind,  evidence  A/iusde  was  admissi- 
ble to  vary  the  eSect  of  the  entries  in  the 
bank  and  depositor's  pass-books.  Both 
parties  hare  accoi-dingly  Introduced  much 
extraneous  evldeuce.  By  a  comDarisoii 
and  stady  at  the  hiaterlal  and  relevant 
parts  of  the  evidence,  we  are  reasonably 
satisfied  ot  the  following  facts:  Amos  (i. 
Hodgkins  and  Mary  J.  Hodgkins  were 
husband  and  wife,  having  lived  together, 
housekeeping,  for  many  years  in  one  or 
more  towns  In  Kennebec  county.  They 
bad  no  children.  Mary  died  February, 
1883,  and  Amos  died  July  30,  1887,  both 
at  an  advanced  age.  He  was  an  indus- 
trious, economical  man,  and  was  reputed 
to  have  saved  considerable  money.  Sbe 
had  no  separate  property  at  the  time  ot 
her  marriage,  and  had  no  chance  to  ac- 
cumulate any  except  from  sale  of  eggs, 
etc.,  from  knitting,  and  other  kindred 
sources  open  to  a  housewife.  He  had 
made  deposits  In  both  banks  prior  to 
those  now  in  question.  He  made  depos- 
its also  in  the  name  of  other  parties,  before 
and  during  the  time  ot  these  deposits  In 
question.  Some  of  theSe  prior  deposits 
had  run  up  to  the  legal  limit  of  f  2.000  for 
one  depositor.  A  large  part  of  these  de- 
posits now  in  question  were  made  up  ot 
transfers  from  deposits  in  his  name.  The 
deposits  now  in  question  In  the  Augusta 
Savings  Bank  were  made  by  him,  and  he 
appeared  to  manage  them,  by  making  de- 
posits of  new  sums,  and  occasionally 
withdrawing  sums,  and  by  transferring 
sums  between  these  accounts  and  other 
accounts.  The  signatures  in  the  signa- 
ture book  of  the  Augusta  Savings  Bank 
were  made  by  him.  There  Is  much  less 
evidence  ot  his  control  ot  the  deposit  In 
the  Kennebec  Savings  Bank,  and  Indeed 
the  treasurer  of  that  bank  thinks  the  signa- 
ture is  in  Mary's  own  handwriting.  There 
Is  no  evidence  that  any  other  deposits 
were  in  her  name  at  any  time 

The  various  pass-books,  according  to 
some  witnesses,  were  seen  occasionally  in 
a  tin  box,  kept  in  a  trunk  In  the  sleeping 
room  ot  the  husband  and  wife.  The  keys 
of  this  trunk  and  box  were  kept  by  Amos, 
except  that  when  leaving  home  be  left  the 
keys  with  his  wife.  We  do  not  find  any 
evidence  that  she  ever  mentioned  that  she 
had  any  money  in  either  or  any  bank,  nor 
that  she  ever  alluded  to,  or  was  seen  to 
have  or  make  any  use  of,  the  pass-books. 
None  ot  the  officers  of  The  banks  have  any 
recollection  ot  her,  except  that  the  venera- 
ble treasurer  of  the  Augusta  Savings 
Bank  thinks  sbe  may  have  been  in  the 
bank  a  few  times  with  her  husband,  bat 
not  to  do  any  basiness.    Although  she 


dted  four  years  and  more  before  her  has- 
band,  and  although  her  heirs,  or  many 
of  them,  lived  in  her  neighborhood,  they 
made  no  moveforad  administration  apon 
any  estate  of  hers  n^tll  after  her  haS' 
band's  death,  and  the  banks'  hesitation 
about  theSe  deposits.  No  one  seems  to 
have  supposed  that  she  left  any  estate  to 
be  administrated. 

In  May,  1882,  some  .nine  months  before 
her  death,  at  her  husband's  request,  she 
signed  and  delivered  to  him  three  writ- 
ten orders,  covering  three  ot  the  deposit 
accounts,— No.  270,  in  the  Kennebec  Sav- 
ings Bank,  and  Nos.  2,640  and  15,753,  in  the 
Augusta  Savings  Bank.  These  three  or- 
ders were  Of  the  following  tenor,  mutattB 
mutandis:         "  Wlnthrop,  May  22, 1882. 

"To  the  Treasurer  of  the  Kennebec  Sav- 
ings Bank:  Pay  to  Amos  C.  Hodgkins 
the  full  amount  ot  deposits  and  Interest 
on  my  account  when  called  for. 

*  No.  270.  M AKT  J .  HODOKINS. 

"  Witness  to  signature :  Eliza  D.  Paul.  " 

There  was  no  order  covering  deposit 
No.  13,149. 

The  various  pass-books  were  in  the  pos- 
session of  Amos  after  the  death  of  Mary, 
and  he  inade  deposits  and  withdrawals 
on  all  the  accounts  after  her  death,  and 
nearly  up  to  his  own,  as  if  they  were  bis 
own  accounts. 

It  remains  to  draw  the  proper  Inferences 
from  the  foregoing,  and  to  determine  to 
which  estate  each  deposit  belongs.  No. 
13,149,  in  the  Augusta  Savings  Bank,  was 
deposited  by  Amos  C.  Hodgkins  In  his 
oWn  name.  It  was  undoubtedly  his 
money  at  the  time.  The  words,  "  Paya- 
ble to  Mary  J.  Hodgkins. "  on  the  books, 
do  not  import  a  completed  gift,  vesting 
title  in  lier.  At  the  most,  they  only  im- 
port an  intention  to  give.  It  does  not 
appear  thnt  this  deposit  pass-book  was 
ever  given  to  her,  or  that  she  ever  knew 
of  the  deposit.  The  evidence  falls  short  of 
showing  a  completed  gift.  Bnbinson  v. 
Ring,  72  Me.  140;  Northrop  v.  Hale,  73  Me. 
66.  71 ;  Sherman  v.  Bank,  138  Mass.  581. 

The  other  three  deposits  may  be  consid- 
ered together.  The  fact  that  his  prior  de- 
posits in  his  own  name  were  overrunning 
the  legHl  limit  of  $2,000  to  one  depositor 
goes  far  to  show  a  reason  tor  making 
these  deposits  In  different  names.  Bra- 
brook  V.  Bank,  104  Mass.  228;  Parkman  v. 
Bank,  151  Mass.  218,  24  N.  B.  Rep.  43.  The 
fact  that  the  deposits  in  the  Augusta 
Savings  Bank  were  largely  made  up  by 
transfers  from  other  accounts  ot  his  tends 
strongly  to  show  that  they  were  his  own. 
The  three  written  orders,  covering  these 
three  accounts,  under  all  the  cireum- 
stances,  lead  us  to  believe  that  those  ac- 
counts were  in  her  name  only  for  his  con- 
venience, and  that  the  money  was  really 
his.  Similar  orders,  under  similar  circum- 
stances, in  Scott  v.  Bank.  140  Mass.  1.57, 
2  N.  E.  Rep.  925,  were  held  to  be  weighty 
evidence  of  an  original  ownership  nt  the 
funds  by  the  recipient  ot  the  orders.  We 
can  find  no  other  satisfactory  reason  for 
her  giving  them  In  this  case.  They  Just 
fit  the  three  accounts  in  her  name.  There 
is  no  order  tor  account  No.  13,149,  which 
was  in  his  name  payable  to  her.  It  was 
held  in  Kimball  v.  Leland,  110  Mass.  32S» 
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and  In  Fobs  v.  Bank,  111  Maes.  286,  that 
such  an  order,  the  pass-bouk  being  deliv- 
ered to  the  donee,  was  more  than  a  power 
of  attorney,  and  was  an  asslKument  ol 
the  fund,  and  Talld  after  the  death  of  the 
donor  or  assignor.  It  Is  not  necessary  to 
decide  whether  In  this  case  the  written  or- 
ders effected  an  assignment,  as  we  here 
onfy  take  them  fnto  Bittconnt  as  circum- 
stances of  great  force  tending  to  prow 
that  the  money  originally  belonged  to 
Amos. 

Without  going  fOrtber  Into  details,  we 
readily  infer  and  believe,  from  all  the  clr- 
cumstanees,  that  all  the  money  In  the 
four  accounts  came  from  and  belongs  to 
the  estate  of  Amos  C.  Hodgkins. 

Amos.  C.  Hodgkins,  however,  by  bis  pe- 
culiar maancr  of  doing  this  business,  has 
occasioned  this  litigation,  and  we  think 
his  estate  should  pay  all  the  taxable  costs 
of  all  parties,  and  reasonable  counsel  tees 
for  the  counsel  of  each  estate;  and  also 
the  usual  probate  fees  for  taking  n>at  ad- 
ministration upon  tb^  estate  of  Mary  J. 
Hodgkins,  op  to  the  date  of  filing  these 
bills.  The  details  can  be  settled  by  a  sin- 
gle Jastlce. 

Decrees  according  to  the  foregoing  opin- 
ion. 

Peters,  C.  J.,  and  Vibqin.  Libbbt,  Hab- 
KBLL..  and  WBrrEHOusB;  JJ.,  concur. 


lilNBOOTT  *.  LlNBOOTT.  " 

(Supreme  JtidicUiZ  Court  of  MdiriA   April  10, 
1891.) 

RsvoBHATiox  or  DxBD— HiSTAKX— Etidenos. 

1.  The  law  requires  great  caatioQ  to  be  ob- 
served In  accepting  oral  evidence  to  eSect  the 
alteration  of  such  Importimt  instroments  as  deeds, 
especially  when  the  testimony  comes  from  parties 
and  persons  In  close  affinity  with  them;  and  the 
evidenoe,  to  prevail,  shoald  be  clear  and  Mrong, 
aatisfaotoiy  and  conclosive.. 

9.  The  proof  talis  short  of  the  required  stand- 
ard, wtten  the  allegation  Is'  that  a  deed,  made 
in  1308,  omitted  by  mistake  to  include  two  par- 
cels of  land  that  were  bargained  for  with  those 
conveyed,  Ute  complainant  and  her  husband  as- 
serting that  they  did  not  dlseover  the  mistake 
tmUI  lately,  although  the  deed  was  read  over  to 
th«an  ait  Its  date,  and  although  aome  years  ago  it 
was  aacertained  that  the  deed  Inoluaed  .a  parcel 
that  'waa  not  Intended  to  be  conveyed,  a  mistake 
that  was  oorreoted  by  a  reoonveyance  for  a  con- 
sideration paid  for  It;  it  further  appearing  that 
the  circumstances  favoring  the  complainant's  con- 
tention are  no  stronger  than  those  making  against 
it,  and  that  the  testimony  on  the  two  sides  is 
equally  positive,  that  for  the  complainant  being 
greater  In  amount,  but  of  no  greater  weight  or 

Srobability,  than  the  testimony  produced  by  the 
efendanU 
(OfflelaL) 

Report  from  supreme  Judicial  court, 
Waldo  county. 

BUI  In  equity  beard  on  bill,  answer,  and 
proof. 

J.  WiUtamson,  for  plaintiff.  W.  H.  FO' 
gieT,  for  defendant. 

Petebs,  C.  J.  We  are  of  the  opinion 
that  this  bill  shoald  not  be  sustained.  It 
seeks  to  reform  a  deed  of  a  farm  in  Paler- 
mo, made  as  long  ago  as  I86S,  from  defend- 
ant to  cofflfpiain'ant,  bjr incorporating  Into 
the  deceriptidn  two  patHsels  6f  adjacent 


land  alleged  to  ha  ve been  omitted  from  the 
deed  by  mutual  mistake. 

The  case  discloses  that  the  grantor  was 
at  the  time  a  resident  in  California,  having 
an  agent  here  In  the  person  of  his  brother; 
who,  tbonjgh  temporarily  here,  also  be- 
longed in  California.  The  Sgen  t  made  the 
bargain  and  executed  the  deed  under  the 
authority  of  a  power  of  attorney  to  sell 
any  of  the  real  estate  of  the  defendant  in 
Waldo  county.  The  complainant  and  her 
busbftnd  and  a  female  relative  testify  that 
the  deed  was  to  include  the  two  omitted 
parcels,  as  the  bargain  was  talked  be- 
tween the  parties.  Another  witness,  a 
family  friend,  board  declarations  to  that 
effect  from  the  agent.  The  witnesses  swear 
strongly,  and  still ^bere  is  lacking  In  their 
testimony  that  manner  of  statement  which  ' 
impresses  belief.  Tbe  husband  and  wife 
both  say  that  the  deed  and  mortgage  back, 
neither  of  them  including  the  parcels  in 
question,  were  read  in  their  presence  by 
tbe  magistrate  who  wrote  them,  now  de- 
ceased, and  that  they  did  not  notice  the 
Omission,  thougb  they  do  not  tell  us  why 
they  did  not.  The  parcels  are  known 
as  parts  ol  lots  9  and  10.  They  say  that 
they  did  not  discover  that  the  two  pieces 
were  not  Inclnded  in  the  conveyances  until 
about  three  years  ago. 

For  the  defendant,  tbe  brother  who  act- 
ed as  negotiator,  and  executed  the  deed, 
denies  the  material  statements  of  com- 
plainant's witnesses,  giving  a  straight- 
forward account  of  the  transactions,  and 
a  neighbor  of  tbe  complainant  testifies 
that  her  husband  several  tim««  said  to 
him  be  wanted  either  to  purchase  tbe 
two  parcels  or  sell  a  parcel  of  his  own  ad- 
Joining  them. 

It  appears  that  tbe  two  tracts,  when 
the  deed  was  made,  were  In  possession  of 
tbe  step-mother  of  the  defendant,  having 
been  set  off  to  her  for  her  dower,  and  she 
was  living  on  one  of  them.  She  died  in 
January,  1876.  The  complainant  alleges 
that  she,  (complainant,)  with  her  hus- 
band, has  been  In  possession  of  the  places 
ever  since  January,  1876,  paying  taxes  on 
them.  The  possession  may  be  accounted 
for  by  the  fact  that  the  absent  owner 
neglected  it,  though  there  was  not  much 
to  possess  outside  of  a  wooded  growth, 
and  it  does  not  satisfactorily  appear  that 
any  taxes  werepaid  bycomplalnant.  The 
tracts  were  nut  assessed  at  all  when  tbe 
widow  occupied  them,  as  the  cultivation 
had  run  nut  and  the  buildings  were  near- 
ly good  for  nothing.  The  complainant 
was  taxed  tor  all  her  land  by  the  quanti- 
ty of  acres,  not  by  particular  description, 
and  if  she  paid  taxes  on  this  property  It 
was  because  she  and  her  husband  as- 
sumed ownership  to  themselves.  They 
were  approprlators,  not  owners. 

But  the  case  Is  not  without  circumstan- 
ces pointing  a  way  to  the  proper  solution 
of  the  conflicting  evidence.  The  deed  in 
question  Is  one  of  warranty.  Tbe  defend- 
ant would  probably  not  have  given  such 
a  deed  of  legally  incumbered  premises; 
and,  It  the  reversion  only  was  to  be  con- 
veyed, it  would  be  the  more  noticed  if  not 
described  in  the  deed.  Then  the  scrivener, 
used  to  such  business,  writing  tbe  deed  at 
tbe  dictation  of  both  parties,  would  bard- 
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ly  make  a  mtstake,  if  he  understood  tbe 
parties  correctly.  But  the  significant  cir- 
cumstance, Dot«aBiiy  explainable  ou  com- 
plainant's theory,  is  that,  in  1S74,  it  was 
discovered  that  the  defendant  had  in- 
cluded in  bis  deed  a  part  of  lot  19,  which 
be  did  not  own,  and  the  parties  recti  Bed 
the  mistake  by  the  complainant  releasing 
that  tract,  and  receiving  as  compensa- 
tion for  it  a  deed  of  lot  15,  another  parcel 
owned  by  defendant  in  the  same  vicinity ; 
and  tbe  complainant  and  husband  under- 
take to  say  that,  even  then,  they  were 
not  aware  of  tbe  alleged  error  in  their 
deed  which  they  now  seek  to  bave  cor- 
rected. 

The  caution  which  the  law  requires  to 
be  observed  in  accepting  oral  evidence  to 
effect  the  alteration  of  written  Instru- 
ments of  so  high  a  characteras  deeds,  espe- 
cially where  the  testimony  comes  from 
parties  and  those  In  affinity  with  them, 
adds  strength  to  tbe  argument  against 
the  claim  of  the  complainant.  As  was 
said  in  Parlin  t.  Small,  68  Me.  289,  and  the 
same  idea  of  expediency  may  be  found 
expresMed  in  several  of  our  cases:  "A  deed 
should  not  be  battered  down  for  alleged 
deceits  or  raisuuderstandiags,  unless  the 
proof  of  them  is  clearly  and  abundantly 
established.  Tbe  plaintiff  must  prevail, 
not  only  upon  a  preponderance  of  evi- 
dence, but  such  preponderance  must  be 
b^aed  on  testimony  that  Is  clear  and 
strong,  satisfactory  and  convincing. "  The 
present  case  falls  short  of  such  require- 
ment. 

Bill  dismissed,  with  costa. 

Walton,  Viegin,  Libbey,  Haskell, 
and  WmTEHOusii:,  JJ.,  concurred. 

(83  Me.  389)      "  ^—~~~ 

Chapman  et  al.  v.  Kimball  et  bI. 

{Supreme  Judicial  Court  qf  Maine.    April  10, 
1891.) 

Pboov  of  Dsath  —  EvisBNOB  —  Pbesumftiobs — 

TunsTB. 

1.  A  Toang  man,  in  1866,  then  about  25  years 
old,  left  his  father's  home  in  this  state  to  go  to 
the  western  states  in  search  of  business  or  work. 
He  had  made  such  a  trip  before,  returning  after 
a  short  time.  Going  this  time  with  ucquaint- 
anoes,  he  accompanied  them  to  Missouri,  settling 
in  the  town  ot  Liberty,  in  that  state.  In  1869  he 
had  a  lon^  and  severe  sickness  at  that  place, 
during  which  he  wrote  home  for  funds,  which 
were  sent  him.  Up  to  that  time  he  had  habitual- 
ly written  to  his  family  and  friends,  and  there  had 
never  been  any  alienation  of  affection  on  either 
side.  In  the  last  letter  received  from  him  by  the 
family,  he  wrote  he  was  going  to  visit  an  uncle 
in  Indiana,  but  he  did  not  go  there.  Getting  up 
poorly  from  his  sickness,  having  naturally  a 
weak  constitution,  and  suffering  from  a  lung 
complaint,  he  left  Liberty  for  Chico,  Cal. ,  hop- 
ing the  climate  there  would  benefit  him.  He 
was  a  single  man,  not  very  successful  in  the 
affairs  of  life,  not  rising  above  working  at  labor 
in  different  employments.  Chico  and  Liberty 
have  been  thoroughly  searched,  the  missing  man 
inquired  for  through  the  newspapers  at  those 
places,  and  no  trace  of  him  has  been  discovered, 
and  no  person  found  who  has  seen  or  heard  from 
or  of  him  since  1870,— over  20  years  ago.  Held, 
that  the  reasonable  presumption  is  that  he  Is  dead, 
leavingno  children  to  succeed  to  his  inheritatkce. 

3.  This  being  a  complaint  in  equity  by  the 
relatives  of  the  person  alleged  to  be  deceased 
against  parties  who  hold  in  trust,  nnder  tbe  will 
01  a  grandfather  of  such  person,  tbe  fund  which 


the  complainants  seek  to  have  distributed,  it  Is 
within  the  power  of  the  court,  for  the  greater 

Erotectlon  of  the  trustees,  to  order  tbe  fund  to 
e  transfer rtid  from  their  keeping  to  the  keeping 
of  Inheritors,  impoaing  such  terms  of  liability 
upon  the  latter  as  substituted  trustees  as  may  be 
deemed  reasonable.  ' 

iOffloUa.) 

Report  from  supreme  Judicial  court,  Ox- 
ford county. 

Bill  in  equity,  beard  on  bill,  answer,  and 
proof. 

TblB  was  a  bill  In  equity,  brought 
against  the  defendants,  trustees  under  tbe 
bill  of  Ebenecer  Eames,  by  the  plaintiffs, 
his  grandchildren  and  their  survivors, 
claiming  that  a  certain  portion  of  tbe 
trust-estate,  which  otherwise  would  go 
to  Leander  T.  Chapman,  a  grandchild, 
should  be  distributed  to  them,  as  his  sur- 
vivor under  the  will,  by  reason  ot  his 
death  without  issue. 

The  principal  i^sne  was  whether  tbe  said 
Leander  was  dead.  The  plaintiffs  claimed 
that  bis  unexplained  absence  from  tbe 
state  for  20  years,  under  the  facts  stated 
in  tbelr  bill,  was  presumptive  evidence 
suflScient  to  be  conclusive  of  the  fact. 

The  plalntlHs  allege  in  their  bill : 

"  Third.  Tbe  plaintiffs  further  say  that 
the  said  Leander  T.  Chapman,  named  in 
tbe  will,  went  away  from  his  home  in 
Bethel,  aforesaid,  before  the  death  of  bis 
said  grandfather,  Ebenezer  Eames,  and 
went  out  of  this  state,  but  that  he  contin- 
ued to  write  to  his  relatives  and  friends 
in  Bethel  from  time  to  time,  and  as  often 
as  uuce  In  two  months,  bat  never  returned 
to  this  state. 

"In  the  month  of  August,  A.  D:  1809,  be 
was  In  Liberty,  Clay  county,  state  of 
Missouri,  and  was  at  that  time  suffering 
from  rheumatism,  and  from  disease  of  tbe 
lungs.  That  his  life  was  despaired  of  for 
many  weeks.  Money  was  sent  by  bis 
friends  In  Bethel,  for  his  aid  and  support, 
and  during  tbe  latter  part  ot  the  year 
1869  he  went  to  Chico,  in  the  state  of  Cali- 
fornia, for  tbe  purpose  of  benefiting  bis 
health.  Tbe  plaintiffs  have  been  informed 
that  the  said  Leander  reached  Chico  in 
due  course  of  travel ;  but  neither  they  nor 
any  of  tbe  friends  of  the  said  Leander 
have  ever  heard  from  him  since,  altiioagh 
about  20  years  have  elapsed. 

"Fourth.  The  plaintiffs  further  say  that 
they  bave  caused  a  diligent  search  to  be 
made  for  said  Leander,  and  bave  caused 
advertisements  and  notices  to  be  pub- 
lished in  newspapers  in  said  Liberty  and 
Chico,  and  that  he  cannot  be  found;  by 
means  and  on  account  of  all  which  tliu 
plalntlBs  have  been  informed  and  believe, 
and  therefore  allege,  that  tbe  said  Leander 
is  dead. 

"Fifth.  The  plaintiffs  further  say  that 
the  defendants  were  duly  appointed  and 
accepted  the  trust  created  by  said  will, 
and  that  tbe  one-half  of  the  said  residue 
and  remainder  of  the  said  estate  be- 
queathed In  said  will  fur  tbe  benefit  of  said 
grandchildren  has  been  received  by  said 
defendants  as  said  trustees,  and  they,  act- 
ing in  that  capacity,  have  divided  and  dis- 
tributed the  Name  among  said  grandchil- 
dren according  to  the  provisions  of  said 
will, excepting  tbesbace  that  would  go  to 
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the  aald  Leander  were  he  now  llrlng. 
That  Bald  defendants  hold  said  Lean- 
der'e  ehare  of  the  legacy  named  In  said 
'Will  and  refuse  to  distribute  and  pay  the 
same  to  the  plaintiffs.  That  said  nbare 
amonnts  to  the  sum  of  nineteen  hundred 
and  twenty  dollars  and  eight  cents,  Ifl,- 
920.08,)  which  sum  the  plaintiffs  claim 
should  be  distributed  to  them  according 
to  the  provisions  of  said  will." 

Defendants  answer,  admitting  the  other 
facts: 

"Second.  Aa  to  the  statements  In  para- 
graphs  three  and  foar  of  the  plaintiffs'  bill, 
the  defendants  have  no  Icnowledge  wheth- 
er they  are  true  or  false,  and,  in  particu- 
lar, the  defendants  do  not  know  whether 
said  Leander  T.  Chapman  is  dead  or  not, 
nor  whether  he  has  lawful  Issue  living. 

"Third.  The  said  defendants  are  ready 
and  willing  to  pay  said  legacy,  given  In 
said  will  to  said  Leander  T.  Chapman,  to 
any  person  or  persons  to  whom  they  law- 
fully or  properly  can  pay  It  without  risk 
to  themselves. 

"If  this  honorable  court  can  make  snch 
decree  as  will  fully  protect  the  said  defend- 
ants, in  case  It  be  true  that  either  said 
Leander  T.  Chapman  or  any  of  his  lawful 
issne  be  living,  then  the  said  defendants 
are  ready  and  willing,  when  protected  by 
snch  decree,  to  pay  said  lejcacy  as  they 
may  be  therein  directed. 

"If,  however,  this  honorable  court  can- 
not make  such  a  decree  as  will  fully  pro- 
tect the  said  defendants,  in  case  said  Lean- 
der T.  Chapman  or  any  lawful  Issue  of  his 
be  living,  then  snld  bill  should  be  dis- 
mlBsed." 

A.  E.  Heniek,  for  plaintittb.  A.  H.  Well- 
ma.B,  for  defendants. 

Petehs,  C.  J.  Ebenezer  Eames  by  his 
■will  dated  in  February,  1870,  bequeathed 
to  the  defendants,  in  trust,  a  portion  of 
his  estate,  to  remain  in  their  hands  for  a 
period  not  exceeding  15  years  after  his  de- 
cease, and  then  to  be  distributed  among 
the  snrvlvors  oT  certain  grandchildren 
whom  he  names  as  entitled  to  shares.  He 
died  In  November,  1870.  Among  those 
named  was  Leander  T.  Chapman,  whom 
the  other  heirs  allege  to  have  been  a  long 
time  deceased,  whose  share  they  seek  by 
this  bin  in  equity  to  have  distributed  to 
themselves.  They  have  received  the  other 
shares  of  the  estate. 

Whether  Leander  shall  be  presumed  to 
be  deceased  or  not  is  the  question  present- 
ed. The  trustees  only  ask  protection 
against  a  liability  to  pay  over  the  fund 
twice,  making  otherwise  no  objection  to 
the  bill. 

The  following  facts  are  deducllile  from 
the  testimony:  Leander, who  would  now 
be,  if  alive,  50  years  old,  leaving  his  fa- 
ther's home.  In  Oxford  county,  in  1866, 
went  to  Kidder,  Mo.,  and  thence  to  Lib- 
erty, in  that  state,  where  he  remained 
some  time,  engaged  at  work  in  different 
employments.  In  1S69  he  was  taken  ill  in 
the  latter  plai-e,  having  a  long  and  severe 
sickness.  During  his  absence  he  habitual- 
ly wrote  home  to  different  members  of  his 
father's  family,  there  never  having  been 
any  alienation  of  affection  on  either  side. 
Dnring  his   sickness,    August  24,    186V,  be 


wrote  home  for  money,  and  It  was  sent 
him.  Since  1869  or  1870  none  of  the  family 
or  friends  have  ever  beard  from  him.  He 
wrote  that  he  should  go  to  Indiana, 
where  an  ancle  lived,  but  he  did  not  go 
there;  No  person  has  given  any  trace  of 
him  since  that  time,  excepting  that  one 
Judge  Jones,  of  Liberty,  In  response  to  a 
newspaper  advertisement  inquiring  for  his 
whereabouts,  writes  that  he  worked 
awhile  tor  htm,  was  in  poor  health  at  the 
time  from  long  complaint,  and  went  to 
Chlco,  Cal.,  thinking  it  might  be  of  benefit 
to  his  health,  from  which  place  he  last 
heard  from  him  in  1870.  Cp  to  the  time 
when  any  trace  of  him  was  had,  he  had 
not  been  married.  His  friunds  have  thor- 
oughly searched  over  Liberty  and  Cbico, 
and  do  not  obtain  any  clue  to  him  since 
1870  in  any  place. 

Do  these  factscreate  a  presnmptlon  that 
the  man  Is  dead?  The  general  rule  is  fa- 
miliar: If  a  person  leases  his  usual  home 
for  temporary  purposes,  and  is  not  board 
of,  or  known  to  be  living,  for  the  term  of 
seven  years,  by  those  persons  who  would 
naturally  have  heard  from  him  during  the 
time,  had  he  been  alive,  the  presumption 
is  that  he  is  dead.  The  rule  dues  not  con- 
fine the  intelligence  to  any  particular  class 
of  persons;  it  may  be  pereons  in  or  out  of 
the  family.  Went  worth  v.  Wentworth,  71 
Me.  Z2,  and  cases  there  cited. 

In  what  respect,  if  any,  do  the  facts  of 
the'present  case  present  either  a  weaker 
or  stronger  case  than  that  defined  by  the 
general  rule?  It  may  be  aald  that  he  did 
not  have  an  avowed  intention  of  return- 
ing to  Oxford  county;  that  his  absei^ce 
was  not  intended  to  be  merely  temporary. 
But  he  had  no  home  or  family  or  business 
away  from  home  to  induce  a  permanent 
absence.  He  was  seeking  labor,  and  was 
probably  attracted  to  Liberty  because  an 
Oxford  man  lived  there,  with  whom  he 
hired.  He  had  been  out  west  before,  re- 
turning to  his  Oxford  home.  In  poor 
health,  the  instinctive  disposition  would 
be  to  return  at  some  time  to  bis  father's 
home.  The  person  who  took  care  of  him 
wrote,  during  his  severe  sickness,  "  He  al- 
ways says  he  wants  to  die  in  his  father's 
house."  He  kept  up  family  relatltms  by 
frequent  letters.  It  is  signiflcant  that 
when  his  letters  ceased, in  1S70,  all  persons 
ceased  to  have  any  Intelligence  of  him. 
There  was  no  canse.  if  alive,  for  his  break- 
ing off  the  habit  of  writing  to  bis  friends 
at  home.  He  had  reason,  possibly,  to  sup- 
pose that  this  Tery  inheritance  would  be 
awaiting  him.  If  not  at  his  father's 
house,  where  was  his  home?  If  in  Liberty 
or  Cbico,  his  absence  from  those  piaces  for 
20  years,  without  any  trace  of  him  else- 
where, is  Just  as  unaccountable.  But  the 
present  facts  are  in  several  respects 
stronger  than  those  of  the  general  rule. 
The  unexplained  absence  from  all  known 
friends  for  so  long  a  period  as  20  years,  in- 
stead of  7,  very  greatly  strengthens  the 
presumption.  Superadded  is  the  impor- 
tant fact  that  he  was  a  man  of  ill  health 
and  weak  coflstltution.  During  his  sick- 
ness he  writes  his  father  that  his  weight 
was  96  ponnds.  He  had  congestion  of  the 
lungs,  according  to  the  nurse's  account, 
and  Judge  Jones  writes  that  his  health 
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was  Impaired  by  a  bad  lun^  aflectlon.  We 
think  the  bill  must  be  sustained.  It  niakee 
no  difference  that  personal,  and  not  real, 
«8tate  is  involved.  Stuckbridge,  Petitloa- 
«r,  145  Mass.  617, 14  N.  £.  Bep.  92S. 

The  defendants  take  the  point  that  it 
must  be  shown  that  the  mlsslni;  man  ia 
deceased, leaving  no  children  to  succeed  to 
bis  inheritance.  The  burden  is  the  other 
way.  The  defendants  may  show  be  left 
direct  heirs.  If  the  man  cannot  be  found 
or  his  fate  ascertained,  it  would  be  a  diffi- 
cult hunt  to  find  children.  Loring  v. 
Steineman,  1  Mete.  (Mass.)  211. 

The  defendants  would  like  the  security 
of  bonds  of  Indemnity  from  the  complain- 
ants. The  proof  is  so  conclusive,  it  would 
not  be  reasonable  to  require  sureties  from 
them,  or  even  that  they  shall  stand  bound 
for  one  another.  But  as  the  court  has  the 
power  to  take  the  fund  from  the  defend- 
ants, and  commit  it  to  the  coniplainanti* 
as  provisional  trustees,  each  complainant 
who  is  sul Juris  giving  his  own  bond  for 
the  portion  coming  to  bis  bands,  a  decree 
may  be  constructed,  if  the  defendants  de- 
sire that  measure  of  protection,  to  that 
effect.  The  Infant  complainant  cannot 
give  a  bond,  and  the  guardian  ought  not 
to  be  required  to  give  one  for  ber. 

We  think  counsel  fees  for  each  side  and 
complainants'  costs  should  be  allowed 
out  of  the  fund,  the  amount  of  which  may 
be  determined  by  a  single  Judge. 

Bill  sustained. 

Walton,  VraoiN,  Libbey,  Haskell,  and 
WhItehousb,  JJ.,  concurred. 

<8S  Me.  387) 


Stoker  v.  Tabeb. 

iSupreme  JucUcial  Court  of  MailiM.    April  10, 
1891.) 

3ALB— WaKKANTT— BSTOPPBL— HVIDHNaK. 

1.  Parties,  who  have  bound  theioBelves  In  an 
executory  contract  ol  sale  of  personal  property 
without  warranty,  are  not  precluded  thereby  from 
aaperseding  such  contract  afterwards  by  an  exe- 
cuted sale  of  the  same  property  with  warranty, 
and  other  change  from  the  terms  of  the  first  con- 
tract. 

2.  In  an  action  on  the  warranty  of  such  prop- 
erty the  veudee  is  not  estopped  to  show  that  it 
waa  worthless  by  his  admission  In  the  first  writ- 
ten agreement  that  it  was  worth  1126.  The  ad- 
mission would  he  evidence,  but  not  conolusive 
evidence,  of  the  value. 

(.Official.) 

Exceptions  from  supreme  Judicial  court, 
Waldo  county. 

W.  H.  McLellan,  for  plalntlR.  Thomp- 
son &  DuDton,  for  defendant. 

Pbtbbb,  O.  J.  This  Is  an  action  on  an 
alleged  warranty  of  the  soundness  of  a 
Spanish  jack  sold  by  defendant  to  the 
plaintiff,  the  animal  proving  to  be  utterly 
worthless  for  the  use  for  which  he  waa 
purchased.  At  first  the  plaintiff  bought 
one-half  Interest  In  the  ]nck  under  the  fol- 
lowing agreement  between  the  parties: 
"Belfast,  Maine,  August  26,  1S85. 

"  Know  all  men  by  these  presents  that 
we,  Thomas  Storer  and  Winfleld  H.  Taber, 
enter  into  the  following  agreement,  as  fol- 
lows :  That  I,  Winfleld  H.  Taber.  of  Cam- 
bridge, Mass.,  sell  to  the  said  Storer  one- 
half  interest  la  a  Spanish  Jackass  for  the 
torn  of  one  hundred  aad  twenty-five  dol- 


lars paid  tbls  24th  day  of  August,  1885. 
That  I,  the  said  Thomas  Stoi-er,  of  Mor- 
rill, Maine,  feel  disposed  to  pay  the  said 
Taber,  on  or  before  January  1, 1886,  the 
sura  of  one  hundred  and  seventy- five  dol- 
lars; be,  the  said  Storer,  Is  to  have  the 
one-half  interest  now  owned  by  tbesaid  Ta- 
ber. He,  the  said  Storer,  has  the  privilege 
of  paying  at  the  time  stated  the  sum  8tate<l 
above,  or  keeping  the  property,  and  al- 
lowing the  said  Taber  one-half  the  income 
for  services  of  mares,  for  one  year  from 
January  1, 1886,  and  at  tbe  expiration  of 
said  year  said  Storer  is  to  have  the  same 
fur  one  hundred  and  twetnty-flve  dollars. 
Said  Taberis  tcpay  thesum  of  twenty-flve 
dollars  for  the  keeping  of  one  year,  the 
year  of  1886.  W.  H.  Taber. 

"  Thoh.  Stoker.  " 

It  was  correctly  ruled. «t  tbe  trial  that 
tbe  written  agreemment  did .  not  contain 
a  warranty  of  aouudnesa,  and  that  none 
could  be  affixed  tu  it  by  parol;  thus  dis- 
posing of  the  first  count  in  the  d3claration 
favorably  for  the  defendant.  ,, 

The  plaintiff  further  contended,  accord- 
ing to  the  second  count  In  his  declaration, 
that  in  January,  1886,  he  parchased  of  the 
defendant  llie  second  half  Interest  in  the 
Jack  by  verbal  sale  with  warranty.  The 
defense  contends  that,  as  the  written 
agreement  gives  tbe  option  of  a  purchase 
in  January,  1886,  the  sale  at  that  date 
must  be  considered  as  made  In  pursuance 
of  such  agreement,  .and  that  the  plaintiff 
Is  estopped  to  deny  that  it  w,as  so  made. 

While  the  proposition  of  the  defense 
would  be  a  strong  argument  to  the  Jury 
against  the  likelihood  that  tbe  parties  en- 
tered into  a  new,  at-  variance  with  the 
old,  contract,  still,  as  a  matter  of  law,  it 
is  untenable.  They  could,  as  they  pleased, 
make  a  new  contract  differing  from  the 
original.  Parties  may  by  contract  amend, 
waive,  or  reconstruct  a  previous  con- 
tract, though  the  first  be  in  writing  and 
the  last  by  parol.  Parties  may  contract 
about  a  contract  as.  well  a*  concerning 
anything  else.  Adams  v.  Macfarlane,  65 
Me.  143. 

On  the  question  of  damages  the  counsel 
for  defendant  talfes  quite  a  specious, 
though,  we  think,  not  a  tenable,  position. 
He  interprets  the  contract  as  declaring 
that  plaintiff  should  take  the  second .  haJt 
interest  in  the  Jack  in  January,  1887,  if  not 
purchased  before  that  time,  for  tbe  sum  of 
$125.  The  argument  is  that  the  general 
rule  of  damages,  the  difference  between 
actual  value  and  represented  value,  does 
not  apply ;  that  the  rule  should  be  tbe 
difference  between  f  125  and  the  represent- 
ed or  warranted  value;  and  tbattheplain- 
tlff  is  estopped  to  call  tbe  actual  value  of 
half  the  Jack  to  be  lesstban  that  sum. 
This  proposition  loses  sight  of  tl^  idea 
that  the  old  ooutract  has  been  superseded, 
not  in  one  provision  only,  but  lu  all  ita 
provisions.    It  has  lost  its  lite. 

We  are  a  good  deal  inclined  to  believe 
that  a  different  verdict  should  have  been 
rendered  on  the  facts,  but  hardly  feel  will- 
ing to  set  the  verdict  aaide. 
.  Motion  and  exceptions  overrated. 

Walton,  Yiroin,  Libbet,  Hasksll,  and 
Wbitebousb,  JJ.,  concurred. 
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Allen  v.  Mayor,  Era,  of  jKBBSi  Crtj: 

{Supreme  Court  of  New  Jerseu.     July  18, 1891.) 

VooATios  or  IUii.BOAi> — Cbossino  Stbbbts— Fow- 
BBs  ov  Cities— OKSiKANcsa. 

1.  The  grant  to  a  railroad  company  by  its 
charter  of  power  to  lay  out  and  construot  a  rail- 
road between  designated  termini  carries  with  it, 
as  an  incident  of  the  grant,  power  to  cross  streets 
and  highways  within  the  location  of  Its  rofKl, 
without  any  special  grant  to  that  ^ect. 

2.  A  municipal  corporation,  within  the  limits 
of  which  a  railroad  company  Ims  located  its  road 
under  legislative  authority,  may,  under  the  power 
to  regulate  the  use  of  streets,  pass  ordinances 
regulating  the  use  of  streets'  by  railroad  com- 
panies constructing  and  operating  railroads  with- 
in the  (dty  undev  legislative  franchises,  provided 
snch  regulations  do  not  unreasoaahly  Interfere 
with  the  exercise  of  fraacbises  oonfeirred  by  the 
legislature. 

S.  A  city  ordinance  which  prohibits  digging 
np  the  surface  of  any  street  except  by  permis- 
sion of  the  board  of  aldermen  first  bad  and  ob- 
tained, as  applied  to  a  railroad  company  la^^lng 
its  traclt  across  a  street  within  its  located  right 
of  way,  is  not  a  reasonable  regulation  of  the  com- 
pany's exercise  of  its  corporate  fraqchiaes.  Snch 
an  ordinance  in  effect  declares  that  a  right  con- 
ferred by  the  legislature  shall  not  be  exercised 
except  by  the  consent  of  the  city  goremment,  and 
In  that  respect  the  ordinauce  is  illegal  qnd  void. 
(SuUalyus  by  the  Court.) 

Tbe  plalntlO  In  certiorari  was  arrested 
and  prosecated  before  the  first  district 
police  court  of  Jersey  City,  upon  a  com- 
print charging,  blm  with  the  vioVation  fif 
a  city  ordinance  "  by  tearing  np  a  portion 
of  Jersey  avenne,  a  pnbllc  street  in  Jersey 
-City,  and  placing  or  causlntr  to  be  placed 
tliereon  a  number  of.  iron  rails  and  a  num- 
ber of  railroad  ties,  tbas  obstructing  tbe 
free  use  of  said  street  by  tbe  public."  At 
the  hearing  before  tbe  jnatice  the  defend- 
ant filed  a  special  plea  of  jnstlflcation,  as 
follows,  vie:  " The  defendant,  Paul  Allen, 
corned  and  says  that  it  is  true 'that  be  did 
-commit  tbe  acts  charged  agaiast  him  In 
said  complaint,  but  that  he  Is  not  guilty 
of  violating  any  ordinance,  because  he 
says  that  at  tbe  time,  etc.,  charged  be  was 
a  workman  employed  by  the  New  York, 
Lake  Erie  and  Western  RallrOad  Com- 
pany, who  is  tbe  lawful :  leesee  of  the  rail- 
road and  franchises  of  the  Long  Dock 
-Company,  a  corporatiou  authorised  to 
build  a  railroad  extending  from  tbe  east- 
ern, mouth  of  the  Berg^en  tunnel  to  the 
Hudson  river,  sixty-elx  feet  wide,  with 
tbe  right  to  widen  the  same  to  one  hun- 
dred feet.  Said  railroad,  with  snch  right 
of  way,  has  existed  since  and  before  the 
year  eighteen  hundred  and  fifty,  and  said 
New  York,  Lake  Erie  and  Western  Rail- 
road Company,  and  its  predecesBors,  whose 
rights  it  has  lawfully  acquired,  has  oper- 
ated and  it  does  .  now  operate  the  same. 
Said  Long  Dock  Company  owns,  and  its 
lessee  has  the  right  to  occupy  and  does 
-occupy,  lands  on  each  side  of  every  street 
which  said  railroad  crosses  to  the  width 
-of  over  two  bundriMi  feet.  Said  railroad 
in  its  progress  to  said  river  crosses  scTeral 
streets,  and  among  them  Jersey  avenue, 
at  grade,  being  so  originally  laid  odt  and 
bnilt;  and  said  New  York,  Lake  Erieft 
Western  Railroad  Company,  having  deter- 
mined to  lay  down  Ati  additional  track 
within  its  said  right  of  way,  tbe  said 
Xiong  Dock  Company  eonsentlag  tliereto^ 
v.22A.no.6— 17 


crossing  said  streets,  and  among  them 
said  JerB««y  avenue,  employed  this  defend- 
ant to  aid  tn  so  doing,  and  the  acts 
charieed  against  him  were  done  in  the  rea- 
sonable discharge  of  said  employment. 
Said  railroad  crosses  said  streets,  includ- 
ing Jersey  avenue,  at  grade,  which  grade 
said  defendant  was  Instructed  not  to  Inter- 
fere with,  nor  so  to  lay  down  said  track 
as  to  prerent  or  unnecessarily  obstruct 
pnbllc  travel,  nor  did  he  nor  would  he 
have  done  so;  and  defendant  saltb  that 
the  law  does  not  require  the  permission  of 
the  board  of  aldermen  of  Jersey  City  be- 
fore laying  down  the  additional  track 
within  the  right  of  way  aforesaid,  and 
he  admits  that  no  such  permission  has 
been  obtained,  and  be  prays  to  be  heuce 
discharged  with  costs."  The  ]u8tke;  In 
his  return,  certified  as  follows:  "The  par- 
ties appeared,  and  defendant  (by  counsel) 
filed  a  plea,  in  which  he  admits  commit- 
ting -the  acts  charged  in  the  complaint 
aforesaid,  bnt  says  that  he  is  not  guilty 
of  violating  -  any  ordinance,  for  reasons 
set  out  at  length  In  said  plea.  Noevldence 
was  :taken,  but  from  admissions  of  de- 
fendant In  bis  plea  Judgment  was  rendered 
for  the  said  mayor  and  -  aldermen  in  the 
snm  of  ten  dollars. " 
Argued  before  Depce,  Van  Stceel,  and 

SCDDOBR,  JJ. 

Oortlandt  Parlcer,  for  plaintiff.     W.  D. 
Edwards,  Sot  reepondcBt. 

Dbpoe,  J.,  (after  atating  tbe  facts  an 
aboYB:)  The  facts  set  out  In  the  defend- 
ant's plea  are  conceded,  and  .the  object  of 
this  litigation  Is  to  determine  tbe  validity 
and  effect  of  the  city  ordinance  as  against 
the  rights,  powera,and  privileges  conferred 
by  the  legislature  upon  the  railroad  com- 
pany under  whose  rights  the  defendant 
Justified.  By  nn  act  entitled  "An  act  to 
Incorporate  ■  the  Long  Dock  Company, " 
approved  February  2B,  1856,  (Pub.  Laws 
1856,  p.  67,)  certain  Indlvidnals,  owners  of 
property  in  Jersey  Mty  known  as  the 
"Long  Dock  Property,"  were  incorporat- 
ed. The-poropany  was  authorized  to  re- 
ceive conveyances  for  the  Long  Dock  prop- 
erty; to  purchase  and  Improve  lands;  to 
establish  and  maintains  ferry ;  and,  for 
tbe  purpose  of  Improving  property  sold  or 
purchased  by  them,  to  construct  a  lat- 
teral  or  branch  railroad -to  Intersect  any 
railroad  •  "  authorised  or  constructed  by 
law"  within  tbe  limits  Of  Jersey  City  of 
the  city  of  Hudson,  with  the  same  powers 
and  privilegeti  as  were  conferred  upon  the 
New  Jersey  Railroad  &  Transportation 
Company-  tor  locating,  constructing,  and 
malntaiohig  Its  railroad  by  the  act  incor- 
porating the  latter  company  and  the 
supplements  thereto,  wttfa  a  rtetrictlon 
that  such  railroad  should  not  be  laid 
along  any  street  of  Jersey  City  without 
the  consent  of  the  mayor  and  common  ' 
council  of  the  city,  and  that  the  company  • 
slw>nld  provide  such  police  and  safeguard 
as  the  city  government  might  require. 
when  the  railroad  crossed  any  street  up- 
on  a  level  therewith.  ■  The  New  Jersey 
Railroad  &  Transportation  Company,  by 
its  charter,  passed  Marth  7, 1882,  vras  nu-  ■ 
tburlaed  to  lay  out  and' construct  a  rail-' 
road.6&  feet  in  width,  with  as  many  setla  ' 
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of  tracks  as  might  be  deemed  necessary. 
Har.  Cump.  876.  Tbe  same  powers  were 
conferred  on  tbe  Long  Dock  Company  by 
Its  cbarter.f.  e.,to  layout  and  construct  a 
railroad  66  feet  In  widtb,  and  to  place 
tbereon  as  many  sets  of  tracks  as  thecom- 
pany  might  deem  to  be  necessary.  The 
Patersun  &  Hudson  River  Railroad  Com- 
pany was  incorporated  January  21, 1831, 
with  power  to  construct  and  operate  a 
railroad  from  Pateraon  to  the  Hudson 
river.  Id.  818.  By  sundry  agreements, 
leases,  and  validating  acts  of  the  legisla- 
ture, some  ol  which  are  referred  to  by  Mr. 
Justice  Bedle  in  his  opinion  in  McGregor 
V.  Railway  Co.,  85  N.  J.  Law,  89-95,  the 
property,  franchises,  and  privileges  of  the 
Long  Dock  Company  and  the  Paterson 
and  Hudsoti  River  Railroad  Company  tte- 
came  vested  in  the  Erie  Rail  way  Company, 
now  tbe  New  York,  Lake  Erie  &  Western 
Railroad  Company.  Tberailroad  between 
tbeoast  end  of  Bergen  tunnel  and  theHud- 
Bon  river  was  built  by  the  Long  Dock  Com- 
pany, and. in  connection  with  the  railroad 
of  tbe  Paterson  &  Hudson  RiverCompany, 
forms  a  continuous  line  of  railway  from 
Paterson  to  tbe  Hudson  river;  and,  as 
was  held  by  the  court  in  McGregor  v.  Rail- 
way Co.,  supra,  is  operated  under  the 
charter  of  the  latter  company.  The 
eleventh  section  of  the  act  incorporating 
the  Long  Dock  Company  limited  t'be  con- 
tinuance of  the  act  to  30  years.  By  a  cer- 
tificate filed  in  the  secretary  of  state's 
office  on  the  2d  of  January,  1877,  the  com- 
pany extended  its  corporate  existence  for 
an  additional  period  of  50  years,  pursuant 
to  tbe  act  of  April  21,  1876.  Rev.  Supp. 
150.  Before  tbe  period  limited  in  its  orig- 
inal charter  bad  elapsed,  tbe  company  ob- 
tained a  right  of  way  66  feet  wide,  and  built 
itsrailroad  thereon.  Theact  for  which  tbe 
defendant  was  prosecuted  was  done  in 
laying  ati  additional  track  within  the  said 
right  of  way,  crossing  Jersey  avenue. 
The  grant  to  the  company  of  the  power 
to  lay  and  construct  its  railroad  carried 
with  it  by  implication  authority  to  cross 
with  its  trucks  streets  within  the  loca- 
tion of  its  route,  without  any  special 
grant  to  that  effect.  Attorney  General 
v.  Stevens,  1  N.  J.  Eq.  870;  Pennsylvania 
R.  Co.  V.  New  York  &  L.  B.  R.  Co.,  23 
N.  J.  Eq.  157;  2  DUl.  Mun.  Corp.  §  560. 
The  only  restriction  the  charter  of  the 
Long  Dock  Company  imposed  with  re- 
spect to  streets  was  that  the  company 
should  not  lay  its  railroad  along  any  street 
without  tbe  consent  of  the  municipal  au- 
thorities: and  tbe  only  obligation  was 
that  at  street  crossings  on  a  level  the  com- 
pany should  provide  police  and  safe- 
guards such  as  the  city  government  should 
require.  The  railroad  crosses  Jersey  ave- 
nue at  grade,  and  the  case  shows  that  the 
track  was  laid  so  as  not  to  interfere  with, 
prevent,  or  unnecessarily  obstruct  public 
travel.  In  laying  its  tracks  across  a 
street  the  company  v^as  in  the  exercise  of 
tbe  authority  conferred  by  its  charter. 
By  the  charter  of  Jersey  City  power  was 
conferred  npon  tbe  board  of  aldermen  to 
t>ass,  alter,  or  repeal  ordinances  for  cer- 
tain enumerated  purposes,  among  which 
Is  included  power  to  declare  what  shall  be 
nuisances  in  lots,  streets,  etc.,  and  to  pro- 


vide for  the  removal  thereof ;  to  regulate 
and  control  tbe  running  of  locomotive  en- 
gines, etc.,  and  railroad  cars  through  the 
streets,  etc. ;  to  regulate  tbe  use  of  streets 
and  public  places  by  foot  passengers, 
Tetaides,  railways,  and  engines;  to  regu- 
late or  prevent  the  use  of  streets  fur  any 
other  purpone  than  public  travel;  and  to 
provide  for  the  removal  of  any  encroach- 
ment on  streets  or  public  places;  and  also 
to  prescribe  the  penalties  by  a  fine  not  ex- 
ceeding $50,  or  by  Imprisonment  not  ex- 
ceeding 10  days,  or  both,  for  the  violation 
of  any  ordinance.  Pub.  Laws  1871,  pp. 
1094-1107. 

The  ordinance  In  question  is  entitled 
"An  ordinance  regulating  the  use  of 
streets,  sidewalks,  and  public  grounds." 
The  sixteenth  section  provides  that  "no 
person  shall  •  •  •  put  or  place,  or 
cause  •  •.  •  to  be  *  •  •  or  placed 
into,  npon,  or  within  any  public  street 

•  •  •  any  •  »  •  thing  whatsoever, 
whereby  the  free  and  unobstructed  use  by 
the  public  for  lawful  purposes  of  any  and 
every  portion  of  such  street  •  •  •  may 
be  in  any  wise  impeded  or  interfered  with, 

•  •  •  or  disturb  or  dig  up,  or  cause  to 
be  disturbed  or  dug  up,  tbe  surface  of  any 
public  street  •  •  •  in  such  mannerthat 
public  travel  therein,  or  In  any  part  thereof, 
may  be  obstrncted  or  Impeded,  except  by 
permission  of  the  board  of  aldermen  first 
had  and  obtained,  tinder  a  penalty  of  not 
exceeding  ten  dollars  for  eacb  offense.  ** 
This  uection,  for  its  sanction,  is  referable 
to  the  provisions  of  the  charter  conferring 
npon  the  board  of  aldermen  power  to  reg- 
ulate the  use  of  streets,  and  to  prevent 
their  use  for  any  other  purpose  than  pub- 
lic travel.  Under  the  powers  conferred  by 
tbe  city  charter  it  was  competentior  the 
board  of  aldermen  to  pass  ordinances  reg- 
ulating the  Dse  of  streets  by  railroad  com- 
panies constructing  and  operating  rail- 
roads within  the  city  under  legislative 
franchises,  provided  such  regulations  do 
not  unreasonably  interfere  with  the  exer- 
cise of  franchises  conferred  by  the  legisla- 
ture. Railroad  Co.  v.  Jersey  City,  47  N.  J. 
Law,  286;  Railroad  Co.  T.  Hoboken,  41  N. 
J.  Law,  71 ;  Railroad  Co.  v.  Trenton,  53 
N.  J.  Law. — ,20  Atl.  Rep.  1076.  Under 
the  powerto  make  reasonable  regulatUins 
npon  the  subject,  an  ordinance  providing 
for  notice  by  the  company  to  tbe  street 
commissioner  or  other  executive  officer  of 
its  purpose  to  cross  a  street,  that  the 
work  may  be  done  under  the  supervision 
of  a  city  official,  or. that  public  travel 
shall  not  be  unnecessarily  impeded,  that 
tbe  surface  of  the  street  should  be  re- 
stored, and  the  like,  would  be  within  tbe 
competency  of  tbe  city  government.  But 
where  the  legislature,  in  the  grant  of  fran- 
chises, has  prescribed  tbe  rights  and  privi- 
leges of  such  a  company,  tbe  city  govern- 
ment cannot  qualify  or  abridge  the  force 
of  the  legislative  grant.  As  against  such 
a  grant  of  franchises,  beyond  reasonable 
regulation,  the  city  government,  as  was 
said  by  Mr.  Justice  Reed  in  the  Trenton 
Case,  is  powerless  to  interiere.  The  Long 
Dock  Company,  under  Its  charter,  bad 
power  to  have  a  right  of  way  66  feet  wide, 
and  to  lay  thereon  as  many  tracks  as  it 
mightdeem  aecesisary.    Thepowerto  pasa 
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Over  tt^-eets  crotiBlnfc  Its  located  route  waa 
incident  to  the  grant  of  the  right  to  lay 
out  and  eonatmct  its  railroads.  The 
charter  prescribed  in  what  i-espects  the 
company's  rigbts  should  be  subjectto  mu- 
nicipal control ;  that  it  should  not  lay  its 
railroad  longitudinally  upon  a  street 
without  the  dty'B  consent,  and  should 
protect  grade  crossings  by  police  and 
safeguards  such  as  the  city  might  require. 
The  ordinance  had  no  relevancy  to  the 
rights  renerved  to  the  city  In  the  com- 
pany's charter,  nor  is  it  simply  a  regula^- 
tion  of  the  company's  exercise  of  its  fran- 
chises. As  applied  to  the  facts  of  this 
'case,  the  ordinance  subjects  the  company's 
right  to  utilise  its  right  of  way  under  its 
charter  to  the  will  of  the  legislative  de- 
partment of  the  city  government.  The 
rigbts  which  the  legislature  granted  to 
the  company  the  ordinance  in  effect  de- 
clared should  not  be  exercised  except  by 
the  consent  of  the  board  of  aldermen. 
The  ordinance,  it  Is  true,  imposes  merely 
a  moderate  fine,  and  the  construction  of 
the  track  was  not  otherwise  interfered 
with  than  by  arresting  a  workman,  and 
Imposing  upon  him  the  fine;  but  if  the 
right  of  the  city  government  to  act  In  the 
premises  is  sustained,  the  construction  of 
tracks,  etc.,  on  streets  may  be  hindered  by 
those  delays  which  are  incident  to  the 
proceedings  of  the  legislative  department 
ot  the  city  government,  and  terms  may  be 
imposed  at  the  will  of  that  body,  or  consent 
be  refused ;  the  execution  of  the  work  may 
be  impeded,  if  not  prevented,  by  the  arrest 
ol  the  company's  worltraen;  and  by  a 
change  in  the  ordinance  penalties  by  fine 
and  Imprisonment  may  be  Imposed  from 
time  to  time  lor  the  continuance  of  the 
track  after  it  is  laid,  and  the  track  itself 
be  removed  as  an  unlawful  encroachment 
upon  the  public  street,  because  the  board 
of  aldermen  has  not  consented  to  its  con- 
Btraetion.  As  applied  to  the  facts  ot  this 
case,  the  defendant's  Justification  was 
complete  The  conviction  was  illegal,  and 
sbonid  be  set  aside. 


«8  N.  J.  B.  SOS) 

Francis  et  al.  v.  Lawrence. 
(Court  of  Chcmoery  of  New  Jersey.    July  6, 1891. ) 

TBAtTDXTLEKT    COHTRTAXCBS  —  AOKNOVLKDOIIBirT 
OP  DSBD — CREDITOBa'  BiLL. 

1.  A  voluntary  conveyance  was  made  by  a 
bosband  to  his  brother-in-law,  who  was  to  con- 
vey the  land  to  the  wife.  It  was  not  acknowl- 
edged when  signed,  and  was  held  by  the  wife  for 
some  months,  after  which  it  was  acknowledged 
t^  the  husband,  and  the  brother-in-law  deeded 
to  ttie  wife,  and  the  two  deeds  were  then  record- 
ed. Prior  to  the  signing,  the  husband,  to  obtain 
credit,  represented  tocreditors  that  he  owned  the 
property,  and  after  it  was  signed  he  repeated  the 
representatdons  to  procure  additional  credit. 
BMd,  the  conveyance  took  effect  only  from  tbe 
date  of  acknowledgment,  and  was  void  as  to 
oreditors  having  claims  due  on  open  account  at 
that  time. 

3.  A  creditor  who  obtains  a  lien  by  levy  of 
attachment  on  lands  can  maintain  a  creditors' 
bill  to  set  aside  a  fraudulent  conveyance  thereof 
prior  to  the  rendition  of  Judgment,  or  issue  and 
return  of  exeoation  nnsatisfieo. 

Creditors'  bill  by  R.  P.  Francis  &  Son 
and  Henry  Hrbneider  against  Daniel  and 
Bridget  Lawrence,  to  set  aside  an  alleged 


frandulent  sale  ot  real  estats.    Decree  tor 
complainants. 

J.   A.    Laadregan,    for    complainants. 
NireB  &  MtntarD,  for  defendants. 

Obeen,  V.  C.  The  complainants  B.  P. 
Francis  &  Son  on  February  5,  A,  D.  1890, 
Issued  a  writ  of  attachment  out  of  the 
Hudson  county  circuit  court  against  the 
rights  and  credits,  moneys  and  effects, 
goods  and  chattels,  lands  and  tenements, 
of  Daniel  Lawrence,  under  which  the  sher- 
iff, on  the  same  day,  attached  a  lot  of  land 
and  premises  in  North  Bergen,  being  prop- 
erty conveyed  to  the  defendant  in  attach- 
ment by  one  John  Fltzpatrick.  Henry 
Schneider  is  an  applying  creditor  under 
the  attachment.  Judgment  in  the  action 
was  entered  in  favor  of  the  plaintiffs  the 
said  R.  P.  Francis  &  Son  on  the  17th 
day  of  December,  A.  D.  1890,  for  $492.60, 
and  in  favor  of  Henry  Schneider,  an  ap- 
plying creditor  under  sajd  attachment, 
wbo  has  also  been  made  a  party  complain- 
ant to  this  suit,  for  the  sum  of  f320.19. 
This  suit  is  brought  by  B.  P.  Francis  & 
Son  in  bebair  of  themselves  and  such 
other  creditors  as  may  come  in,  to  set 
aside  u  conveyance  of  the  property  at- 
tached, made  by  Daniel  Lawrence  and 
wife  to  R.  J.  Tallon,  and  by  R.  J.  Tallon 
and  wife  to  Bridget  Lawrence,  the  wife  ol 
the  Judgment  debtor.  These  conveyances 
axe  expressed  to  be  in  consideration  of  one 
dollar,  and  are  admitted  to  have  been  vol- 
untary, the  wife  saying  that  the  object  ot 
them  was  to  put  tbeproperty  in  her  name. 
The  defense,  as  developed  by  the  answer, 
is  that,  at  the  time  of  these  conveyances, 
Lawrence,  the  grantor,  was  not  indebted, 
and  that  he  was  In  a  position  to  legally 
and  equitably  make  a  valid  gift  to  bis 
wife,  good  as  against  subsequent  cred- 
itors. 

The  deed  from  Lawrence  and  wife  to 
Tallon  is  dated  March  25,  A.  D.  1889.  The 
subscribing  witness  was  Charles  Sban- 
guod,  notary  public  No.  317,  New  York 
county,  N.  Y.  It  was  acknowledged  Oc- 
tober 16, 1889,  before  Henry  A.  Gaede,and 
received  In  the  ofbce  of  the  register  of  Hud- 
son county  lor  record  October  17, 1889,  at 
10:45  a.m.  Mrs.  Lawrence  says  that  the 
first  deed  was  drawn  In  New  York  by 
some  person  in  Christopher  street,  and 
was  signed  there  at  the  time  In  March 
when  it  bears  date,  was  given  to  her  then, 
and  was  retained  by  her  in  her  possession 
until  the  other  deed  was  made,  la  Octo- 
ber, and  that  its  purpose  was  to  transfer 
tbeproperty  to  her;  that  Mr.  Gaede  pre- 
pared the  deed  from  Tallon  to  her;  that 
Tallon  Is  her  brother;  4hat  all  four  of 
them — that  Is.she  and  her  husband  and  Tal- 
lon and  his  wife — went  down  to  Mr. 
Oaede's;  that  Tallon's  wife's  name  was 
not  inserted  in  a  deed  which  bad  been 
made  out,  and  that  a  new  deed  was  drawn 
by  Mr.  tiaede,  which  was  executed ;  and 
that  they  all  waited  there  while  that  deed 
from  Tallon  and  his  wife  to  her  was 
drawn,  and  that  she  then  gave  the  deeds 
to  her  son,  who  took  them  the  next  day 
to  be  recorded.  It  is  evident  from  this 
that  the  deed  from  Lawrence  and  wife  to 
Tallon  was  not  delivered  or  took  effect 
until  the  I6tb  of  October,  1889,  and  under 
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the  rale  In  Gardner  t.  Elelake,  46  N.  J.  Eq. 
90,18  Atl.  Rep. 457,  and  Hagerman  v.  Buch- 
anan, 45  N,  J.  Eq.  292,  17  Atl.  Bep.  946, 
these  conveyanceB  are  void  as  against  any 
one  a  creditor  at  that  time. 

The  point  Is  raised  that  Francis  and 
Schneider  do  not  stand  in  the  position  ol 
creditors,  as  contemplated  by  the  statute, 
because  Lawrence's  indebtenness  was  on 
an  open  account.  I  do  not  see  the  force  of 
thifl contention.  Amanisasmnchadebtor 
with  reference  to  his  store  bill  as  he  Is  up> 
on  a  note  which  he  has  given  for  a  certain 
definite  amount.  To  the  amount  that 
these  claims  were  dae  on  the  16tb  of  Octo- 
ber, 1889,  the  law  presumes  the  convey- 
ances attacked  to  have  been  fraudulent 
and  void. 

As  to  the  balance.  It  seems  unnecessary 
to  consider  what  effect  should  be  given  to 
the  fact  that  contracts  had  been  made  by 
Lawrence  with  these  creditors  prior  to 
the  16th  of  October,  1889,  which  were  at 
that  time  in  course  of  fulfillment, and  were 
afterwards  completed;  for  I  think  the  evi- 
dence of  fraud  is  so  clearly  established 
that  this  transfer  mast  be  regarded,  inde- 
pendent of  that  fact,  as  fraudulent  as  to 
these  two  creditors.  This  man  Lawrence 
was  a  carpenter,  but  not  in  business  for 
himself  prior  to  March,  1889.  Having  a 
son  who  was  a  mason,  and  another  a 
carpenter,  he  said  he  thought  he  would 
set  np  in  business  for  himself.  In  the  early 
part  of  March  he  applied  to  Francis  &Son 
tor  credit;  and  on  Mr.  Francis'  assist- 
ant, in  accordance  with  his  custom,  not 
finding  him  rated  either  by  Dun  or  Brad- 
street,  requiring  some  assurance  of  his 
ability  to  meet  the  obligations  be  sought 
to  iDcar,he  represented  himself  as  the  own- 
er of  the  house  and  lot  In  question,  as  he 
undoubtedly  then  was.  On  subsequent 
occasions,  when  making  additional  con- 
tracts, and  when  pressed  for  payment,  he 
repeated  these  representations  to  the  as- 
sistant of  Francis  &  Son,  by  whom  he  was 
treated  as  the  owner  of  this  property. 
Mr.  Schneider,  the  other  complainant, had 
been  a  sufferer  from  the  failure  of  the  for- 
mer employer  of  Lawrence,  and  when 
Lawrence  applied  to  him  he  stated  to  Mr. 
Schneider  that  he  was  not  like  the  former 
man,  but  he  owned  the  bouse  and  lot 
where  he  lived,  himself;  there  was  no 
mortgage  on  It;  and  that  it  was  not  in 
his  wife's  name.  At  the  time  of  these  rep- 
'i^entatlons,  except  the  first,  his  wife  was 
In  possession  of  a  conveyance  of  the  prop- 
erty from  him  to  his  brother-in-law,  for 
the  purpose  of  vesting  the  title  in  the 
name  of  the  wife.  The  deed  was  not  de- 
livered to  the  grantee,  and  not  placed  up- 
on the  record,  out  was  seemingly  held  by 
the  wife,  HO  as  to  allow  the  husband  to 
trade  upon  the  false  credit  which  he  ac- 
quired by  being  the  apparent  owner  of  the 
property,  and  yet  to  have  It  ready  to  put 
npon  the  record  at  a  moment's  notice.  He 
continued  in  his  business,  and  Incurred  ob- 
ligations therein,  until  January,  1890, 
when  he  anceremoniously  left  these  parts, 
without  his  family  or  creditors  knowing 
where  he  had  gone.  This  transaction 
cannot  be  regarded  In  any  other  light 
than  ita  a  fraud  upon  the  creditors, 
(Beeckmad '▼.  Montgomery,  14  N.  J.  Eq. 


106;  Cramer  v.  Betord,  17  N.  J.  Eq.  867, 
888;  Bank  v.  Hamilton,  34  N.  J.  Eq.168:) 
and,  as  these  conveyances  stutd  in  the 
way  of  the  collection  of  the  judgment 
which  has  been  obtained, they  must  be  set 
aside,  unless  objections  raised  by  counsel 
are  substantial,  (Hardenburgh  v.  Blair, 
80  N.  J.  Eq.  645,  653;  Bobe.-t  y. Hodges,  16 
N.  J.  Eq.  299.) 

I  have  already  noticed  the  first  point 
made  by  counsel.  The  second  is  that  the 
complainants  are  not  entitled  to  a  decree 
because  they  have  not  shown  the  issue 
and  return  of  an  execution  against  Daniel 
Lawrence;  and,  third,  that  at  the  time 
the  bill  was  filed  there  was  no  judgment 
of  record  on  which  they  could  base  a  cred- 
itors' bill.  The  reason  that  a  court  of 
chancery  will  not  take  cogoicance  of  the 
claim  of  a  general  creditor  is  that,  Dutll 
such  claim  has  ripened  Into  a  judgment, 
the  creditor  has  no  lien  which  Is  to  be  en- 
forced against  the  property.  The  court  of 
chancery  in  these  cases  comes  In  to  aid  the 
law,  and  sweep  away  any  Impedim^it 
which  may  have  been  interposed,  which 
would  prevent  the  creditor  'rom  enjoying 
thermits  of  his  proceeding's  at  law,  and 
the  rule,  stated  generaJly,  undoubtedly  is 
that  none  but  a  judgment  creditor  can 
maintain  a  creditors'  bill.  There  is  an  ex*: 
ception  In  this  state  in  favor  of  an  attach- 
ing creditor,  because,  under  the  law  of 
New  Jersey,  an  attaching  creditor  obtains 
a  lien  upon  the  property  by  his  writ^  aa  a 
judgmentcredltor  obtains  one  by  his  judg- 
ment, so  that  It  Is  uniformly  held  in  this 
state  that  an  attaching  creditor  can  main- 
tain a  suit  of  this  character  as  well  as  a- 
judgment  creditor.  Hunt  v.  Field,  0  N.  J. 
Eq.  86;  Williams  v.  Michenor,  11  N.  J.  Eq. 
520;  Robert  v.  Hodges,  16  N.  J.  Eq.  299; 
Cocks  V.  Vamey,45  N.  J.  Eq.  72,  17  AU. 
Rpp.  IDS. 

.  It  is  urged  that  it  should  appear  that 
complainant  could  nut  obtain  satisfaction 
of  his  debt  except  by  the  remedy  sought, 
and  that  he  must  first  exhaust  his  legal 
remedies.  But,  from  the  very  character  of 
the  proceeding,  the  writ  of  attachment  ac- 
complishes all  tbat  an  execution  under  a 
judgment  does.  The  issuing  and  return  of 
an  execution  is  taken  as  plenary  proof. 
It  any  Is  required,  by  the  court,  not 
only  that  the  plaintiff  has  exhausted  his 
legal  remedy,  but  that  the  defendant  i» 
without  other  property  to  answer  the 
judgment.  An  attachment  does  the  same 
thing.  The  issuing  of  the  attachment  Is 
the  resort  of  the  creditor  to  his  legal  rem- 
edy, and  the  return  of  the  attachment  is  a 
brlnglug  Into  court  of  all  the  property  of 
the  defendant.  It  is  there  to  answer  the 
debt,  not  only  of  the  plaintiff,  but  of  ap- 
plying creditors.  But  If  the  property  at- 
tached cannot  be  made  available  under 
the  attachment,  in  consequence  of  some 
impediment  interposed  over  which  equity 
has  Jurisdiction,  and  law  has  not,  then  the 
creditor  comes  into  this  conrt  and  asks  it 
to  remove  that  Impediment,  so  that  the 
process  of  law  may  reach  it.  There  Is  no 
execution  in  attachment.  The  attach- 
ment being  returned,  the  property  Is  sold 
by  the  order  of  the  court.  It  it  stands  on 
the  record  In  the  name  of  the  defendant  in 
attacnment.  there  would  be  no  trouble  ln< 


Digitized  by 


Google 


N.  J.) 


TWLITE  t».  POBT  BEADtSfO  ST.'  CO. 


461 


realisins  Its.  valiie  at  a  Bdle,  bat,  as  in 
this  case  the. defendant  haff  pot  the  tltto  io 
his  wife's  name,  this  coavt  atone  can  clear 
the  title  80  aa  to  permit  the  prupertj'  to 
be  sold  nnder  an  order  of  the  court  of  law. 
In  my  uplnloB,  the  cluimB  of  the  complain- 
ants having  been  estabHabed  by  the  Judg- 
ment in  the  atta<^hmeDt  suit,  a  decree 
should  be  made  declaring  that  these  con- 
veyances are  fraudulent  as  against  these 
complainants. 


Ferrari  v.  Fbrrari. 
(Court  of  Chancery  ofNewJeney.  July  7, 1891. ) 
DivoKCB— Besbbtion. 
A  citizen  of  Oermany  haying:  failed  in 
business,  his  wife  went  to  another  town,  taking 
Uieir  daughter,  and  leaving  their  sons  with  the 
bustMtnd,  who  soon  followed  her;  but,  not  flud- 
ing  work,  ^ent  to  another  town.  While  there  he 
lecelTed  a  letter  from  her,  telling  him  that  she 
was  going  to  another  town.  The  Dosband  swore 
that  she  wrote  him  from  the  latter  place  not  to 
oome  to  her  unless  he  could  furnish  money 
enough  to  start  business,  but  he  did  not  produce 
the  letter.  There  was  no  evidence  that  he  asked 
her  to  return  to  bii^  About  two  years  after  the 
first  separation  she  wrote  to  the  sons  from  New 
Tork  that  if  they  would  write  they  might  find  a 
home  with  her.  About  nine  years  later  the  hus- 
band brought  suit  for  divorce  in  New  Jersey. 
Seld,  that  the  evidence  was  insufficient  to  estab- 
lish desertion  of  the  wife,  especially  when  she 
had  had  only  constructive  notice.   ' 

On  bill  for  divorce. 

Petltloji    for    divorce   by   one   Ferrari 
against  bis  wUe.    Denied. 
Loais  Starr,  tor  complainant. 

McOiLL,  Cb.  The  husband  and  wife  lived 
together  until  July  i,  1880,  when  he  failed 
In  hnslness.  Then  the  wife  went  to  Hell- 
bum,  taking  their  daughter,  and  leaving 
her  husband  with  their  sons  at  Zuffen- 
hansen.  The  husband  followed  to  Heil- 
bum,  but  could  not  get  work  there,  and, 
leaving  his  wife,  went  to  Ooelietz.  While 
he  was  at  Qoellets  bis  wife  wrote  to  him 
that  she  was  going  to  Karlsruhe.  Here 
they  lost  each  other.  The  husband  states 
that  his  wife  wrote  to  hira  from  Karls- 
ruhe not  to  come  to  her  unless  he  could 
tarnish  money  enough  to  start  a  business, 
but  he  does  not  say  that  he  asked  her  to 
return  to  him.  He  does  not  produce  her 
letter  In  which  she  forbids  him  to  come  to 
her,  and  bis  statements  as  to  Its  con- 
tents are  not  corroborated.  The  divorce 
hero  sought  will  not  be  granted  upon  his 
uncorroborated  statements.  I  fall  to  find 
anything  in  the  proofs  to  show  that  she 
met  Helm  after  she  parted  from  her  hua- 
band.  Her  letter  of  March,  1882,  from 
New  York  to  her  sons,  indicates  that  she 
was  then  In  America,  and  that  she  believed 
her  husband  and  children  were  yet  in  Ger- 
many. In  that  letter  she  speaks  of.  her 
poverty  and  hard  work,  and  the  necessity 
whk-b  compels  her  to  look  out  for  hentelf ; 
and  she  also  says :  "  In  January  I  wrote 
you  a  letter.  I  wrote  another  letter  at 
the  same  time.  J  received  an  answer  tor 
the  last  In  three  weeks,  so  I  supposed  you 
rec^ved  the  first.  Why  I  get  not  answer? 
Are  yon  not  willing  to  write,  or  have  you 
not  permission  for  It?  •  •  •  Now, 
again,  if  I  get  not  a  letter  of  yon,  this  will 


be  the  last  I  write,  ir  yon  write  so  It  la 
Qse,  then  all  Will  be' good.  I  will  work  and 
save,  and  you  can  find  any  time  a  home ; 
bat  If  yon  hide  ydurself  from  rae,  I  wait 
nntll  you  come.  I  give  all  things  in  the 
band  of  the  Lord.  His  will  .nay  be  Cul- 
filled."  It  appears  to  me  that  necessity 
separated  this  husband  and  wife,  and  that 
the  husband  at  least  accepted  the  separa- 
tion as  a  necessity.  It  may  be  possible 
that  the  wife  did  not  want  him  to  corae  to 
her  until  he  coald  8nt>porther  and  his  fam- 
ily; but  that  fact  did  not  absolve  him 
from  bis-  duty  to  find  her,  and  ask  her  to 
return.  Her  letter  shows  that  she  was 
not  biding  away  from  him,  and  at  the 
same  time  It  intimates  that  some  power 
prevents  her  son  from  wilting  to  her,  and 
that  she  suspects  that  he  may  be  hiding 
away  from  her.  I  do  not  find  proof  of 
willful  and  obstinate  desertion.  The  wife 
has  had  only  constructive  notice  of  this 
suit,  and  for  that  reason  alone,  if  tor  no 
other,  the  proofs  should  most  clearly  and 
conclusively  establish  a  desertion  within 
the  statute.    I  will  deny  the  divorce. 


(48  N.  J.  iD.  MO 

Waitb  V.  Port  Kbadinq  By.  Co. 

Van  Siclen  v.  Same. 

(Court  ctf  Chaneery  of  Keui  Jersey.  July  10, 1891. 

BiairajIT  DOKAIK— TB:7DBB  or  Ck>HPENSATION— 

Atpeal; 

1.  Where  condemnation  proceedings  are  had 
under  the  general  railroad  law,  the  condemning 
company  cannot  tender  and  pay  into  court  the 
amount  of  the  award  of  the  commissioners,  aad 
enter  into  possession  of  the  lands  sought,  until 
the  owner  shall  have  had  reasonable  time  to  take 
an  appeal  from  the  commissioners'  report. 

2.  What  is  reasonable  time  for  taiking  an  ap- 
peal must  depend  upon  the  oirctunstances  of  each 
case. 

3.  Sixteen  days,  nnder  the  eircnmBtonces  of 
the  eases  ctmsidereo,  i*  not  an  unreasonable  time 
tor  appealing. 

{SyUaims  by  the  Court.) 

On  orders  to  show  cause  why  Injunc- 
tions  shall  not  issue  to  stay  entry  upon 
lands. 

4.  V.  Scbenck  and  Charles  L  Corbin,  for 
complainants.  John  R.  Emery  and 
Epbruim  Cutter,  tor  defendant. 

McOiT.L,  Ch.  These  cases  stand  sub- 
stantially upon  the  samefontlng,  a1  though 
they  concern  dllferentcomplainantsand  en- 
tirely distinct  properties.  They  wore  ar- 
gued together,  and  they  may  properly  be 
disposed  of  in  asingleoplnlon.  Thedefend- 
ant  railroad  corporation  was  organised 
under  the  general  railroad  law, (Revision,  p. 
926,)  and  Instituted  proceedings  under  that 
law  to  condemn  a  right  of  way  over  the 
lands  of  the  complainants.  Commissioners 
were  duly  appointed,  and,  In  pursuance  of 
their  duties,  on  the  Slstday  of  March,  1891, 
they  awarded  to  the  complainant  Watte 
93,110;  for  the  value  of  a  strip  of  bis  land, 
witbln  the  defendant's  located  route  in  Mid- 
dlesex county,  and  the  damages  which  he 
will  snffer  In  other  property  by  the  con- 
struction of  the  proposed  railroad;  and 
to  the  complainant  Van  BIclen  fl,982.50, 
for  a' Strip  of  his  land  within  the  same 
route,  in  tlie  same  eoonty.    Upon  the  day 
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on  whicb  the  commissioners'  report  was 
filed  iu  the  clerk's  ofSce  of  Middlesex  coun- 
ty, the  amoants  of  the  awards  were  re- 
spectively tendered  to  the  complainants, 
each  of  whom  refased  to  accept  the  sum 
tendered  to  blm.  The  next  emiuing  term 
of  the  Middlesex  circuit  court  commenced 
on  the  7tb  of  April,  18U1.  Upon  the  day 
after  the  circuit  opened,  no  appeal  having 
then  been  taken  by  either  of  the  com- 
plainants, the  sums  tendered  were  paid 
into  court.  Eight  days  later,  on  April 
16th,  the  complainant  Van  Siclen  filed  a 
petition  appealing  from  the  award  for  his 
land,  and  on  the  following  day,  April  17th, 
the  complaluantt)  also  appealed  from  the 
award  in  his  case.  On  the  21st  of  April 
the  complainants  each  gave  notice  to  the 
d^endant  of  their  respective  appeals.  On 
the  6th  of  May  the  defendant  entered  up- 
on the  land  of  Waite,  and  commenced 
work  upon  an  embankment,  which,  when 
completed,  will  extend  the  entire  length  of 
the  strip  condemned,  and  be  6  7-10  feet 
high  and  1(6  feet  wide.  On  the  IStb  of 
May,  Waite  filed  his  bill  to  restrain  the 
defendant  from  completing  Its  embank- 
ment and  railroad  over  his  land.  On  the 
same  day  (May  15th)  the  defendant  en- 
tered upon  the  land  of  Van  Siclen,  and 
commenced  to  deposit  rails  and  ties  upon 
It.  The  next  day,  May  16th,  Van  Siclen 
filed  hie  bill  to  restrain  thedefendant  from 
constructing  its  railroad  upon  his  land. 
At  the  time  Waite's  bill  was  filed  the  de- 
fendant had  partially  made  its  proposed 
embankment  over  the  strip  of  land  it 
sought  to  condemn  from  him,  filling  to 
the  depth  of  5  feet  and  breadth  of  17  feet, 
for  all  but  8<^  feet  of  the  length  of  the  strip. 
It  is  observed,  in  this  statement,  that  the 
only  distinction  material  at  this  stage  of 
these  suits,  between  the  two  cases,  lies 
in  the  facts  that  Waite  did  not  file  his  bill 
until  nine  days  after  the  defendant's  entry 
upon  his  land,  while  Van  Siclen  filed  his 
bill  upon  the  day  following  the  entry  upon 
the  land  owned,  by  him,  and  that  daring 
the  delay  in  commencing  Waite's  suit  the 
defendant  expended  money  in  building  a 
considerable  structure  upon  his  land.  It 
is  claimed  in  Waite's  case  that  so  long  a 
delay,  In  view  of  the  fact  that  during  it 
the  defendant  was  expending  large  sums 
of  money,  raises  a  special  equity  lor  the 
defendant  In  this  application,  so  far  as 
Waite  is  concerned. 

As  common  to  the  two  cases,  the  single 
question  presented  at  the  argument  was 
whether  the  defendant  was  entitled  by 
law  to  possession  of  the  lands  In  question 
at  the  time  of  its  entry  upon  them.  It  Is 
notdlsputed  that  the  defendant's  invasion 
of  the  lands  is  intended  to  be  of  that  per- 
manent and  exclusive  character  which,  in 
the  absence  of  right  in  it  to  enter  and  pos- 
sess them,  justifies  the  interposition  of  this 
conrt  by  inlunctlon  in  behalf  of  the  com 
plalnant.  By  the  constitutional  Interdict 
against  legislation  which  may  be  designed 
tn  clothe  individuals  or  private  corpora- 
tions with  power  totake  private  property 
for  public  use  without  just  compensation 
first  made  to  the  owners,  an  owner  is 
guarantied  possession  of  his  land  from 
takers  for  public  use  until  he  shall  be  paid 
for  it.    It  is  obvious  tbut.wberetheowner 


of  land  and  a  taker  for  public  use  can 
agree  upon  that  which  is  ]ust  compensa- 
tion, effect  can  readily  be  given  to  this  con- 
stitutlonal  provision.  But,  often,  because 
of  the  owner's  absence  or  disability,  or 
through  misapprehension  or  greed,  no 
agreement  can  be  reached ;  hence,  in  inter- 
est of  public  progress  and  accommoda- 
tion, there  is  necessity  for  a  legislative 
prescription  of  a  legal  proceeding  by  which 
that  whicb  is  just  compensation,  in  a 
given  case,  may  be  determined.  And  also, 
many  times,  disability,  non  residence,  or 
obstinacy  render  actual  payment  of  such 
compensation,  before  the  taking  of  land 
Impossible,  and  hence  there  is  need  for 
the  establishment  of  an  equivalent  for 
such  payment.  In  the  twelfth  and  thir- 
teenth sections  of  the  act  under  which  the 
defendant  is  organized  such  necessary  pro- 
ceeding and  equivalent  are  prescribed. 
Where  the  owner  of  land  and  a  railroad 
company  organized  under  that  act  will 
not  agree,  or  where  an  agreement  cannot 
be  had  between  them  because  of  the  dis- 
ability or  absence  of  the  owner,  commis- 
sioners are  appointed  who,  pursuing  a  de- 
fined course,  fix  the  compensation  to  be 
made,  and  report  their  determination  in 
writing.  From  this  report  eltlier  party  in 
interest  may  appeal  to  a  court,  which, 
through  the  Instrumentality  of  a  jury,  is 
to  re-determine  what  is  justcompensatlon. 
It  is  apparent  from  its  scope  and  lan- 
guage, that  the  statute  has  a  triple  de- 
sign— Firet,  to  provide  for  the  correct  as- 
certainment of  justcompensatlon ;  aecoad, 
to  authorize  a  substituted  payment,  where 
there  can  be  no  actual  payment;  and, 
third,  to  expedite  the  acquirement  of  right 
to  possession  of  the  lands  sougut  by  a 
condemning  company.  In  furtherance  of 
the  firnt  of  these  purposes,  the  commis- 
sioners' award  and  an  appeal  therefrom 
are  given,  and  In  furtlierance  of  the  second 
the  actual  placing  of  the  compensation  de- 
termined, within  the  reach  of  the  owner, 
is  required;  and,  to  eOect  the  latter  of 
them,  it  is,  in  substance,  provided  that, 
when  the  amount  of  the  compensation  is 
determined  and  put  within  the  control  of 
the  owner,  the  company  may  take  posses- 
sicm  of  the  land.  Neither  railroad  com- 
pany nor  land-owner  is  concluded  by  the 
action  of  the  commissioners.  Each  has 
the  right  of  appeal,  and  when  appeal  is 
taken  the  compensation  is  to  be  fixed 
anew  by  the  verdict  of  the  jury.  Then, 
when  an  appeal  shall  have  been  taken,  the 
award  by  the  commissioners  ceases  to  be 
the  "just  compensation."  It  is  then  no 
long^er  the  proper  sum  to  tender,  and  its 
payment  into  court  will  be  without  legal 
significance.  The  result  of  the  appeal  de- 
termines how  much  the  "just  compensa- 
tion "  is,  and  the  sum  to  be  tendered  and 
paid.  For  this  reason  there  must  be  de- 
lay in  taking  possession  until  the  appeal 
shall  be  determined.  Through  the  neces- 
sity for  delay,  thus  made  apparent,  the 
appeal  operates  as  a  Sttpersedeus upon  the 
previous  proceedings.  This,  in  substance, 
is  the  construction  put  upon  the  statute 
in  Johnson  v.  Railway  Co.,  45  N.  J.  Eq. 
454, 17  Atl.  Bep.  674,  where  an  appeal  was 
taken  before  the  amount  awarded  by  th*) 
commissioners  bad  been  paid  into  court. 
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The  cases  before  me  differ  from  tbst  case, 
in  that  here  the  appeal  was  taken  after  a 
tender  and  payment  into  court  of  tbe 
amoant  of  the  coramlBBloners'  award. 
ShorMy  after  the  payment  into  court,  and 
before  the  defendant  attempted  to  take 
poBBesBlonof  theland,  the  owner  appealed. 
An  Important  question  is  here  presented, 
whether,  under  the  circnmstances  stated, 
an  appeal  stays  the  right  of  defendant  to 
possession  of  the  land ;  or,  put  in  another 
m&y,  whether  theleKislaturecontemplated 
that,  after  the  filing  of  tbe  commissioners' 
report,  possession  of  tbe  land  should  be 
bad  or  lost,  according  to  tbe  activity  of 
the  parties  concerned  in  a  condemnation 
proceeding,  through  an  unseemly  scramble 
between  the  owner  and  the  company  to 
ascertain  whether  the  one  can  appeal  be- 
fore tbe  other  shall  be  able  to  tender  the 
amonnt  awarded  and  pay  it  into  court. 

I  have  already  intimated  that  the  legis- 
latlve  scheme  was  to  secure  the  right  of 
appeal,  and  at  the  same  time  expedite  the 
condemning  company  In  obtaining  pos- 
session of  theland.  The  Intent  manifestly 
was  to  permit  the  company  to  take  pos- 
session of  tbe  land  with  reasonable  expe- 
dition, but  not  so  Immediately  as  to  de- 
feat tbe  ownerfrom  a  vailing  himself  of  the 
stay  which  appeal  will  secure  for  him. 
The  unreported  case  of  Currie  r.  Bailroad 
Co.,  referred  to  and  fullowed  in  Pom- 
ona B.  B.  Co.  y.  Camden  &  A.  B.  Co.,  20 
Atl.  Bep.  360,  presented  this  qnesMou. 
There  the  award,  payment  of  Its  amount 
into  court,  taking  possession  of  the  land 
by  the  company,  and  appeal  from  the 
commissioners'  report  followed  each  other 
in  quick  succession,  within  a  few  minutes. 
Upon  being  applied  to  by  bill,  filed  by  the 
owner  to  restrain  the  company  from  con- 
structing its  railroad  over  bis  land,  I 
adopted  tbe  construction  of  the  statute 
pronounced  in  Johnson  v.  Ball  way  Co., 
snpra;  and,  going  further,  held  that,  be- 
fore possession  could  betaken  after  tender 
and  payment  into  court,  a  reasonable 
time  must  be  allowed  for  taking  an  ap- 
peal. Up«jn  a  revelw  of  my  decision  by 
tbe  court  of  errors  and  appeals  It  was 
sustained. 

What  is  a  reasonable  time  for  taking  an 
appeal  must  de|)end  upon  tbe  circum- 
stances of  each  case.  I  think,  under,  tbe 
circnmstances  of  the  cases  before  me,  that 
tbe  appeals  here  concerned  were  taken 
witbln  a  reasonable  time.  A  period  of 
only  16  days  elapsed,  and  that  delay  does 
not  appear  to  have  been  more  prejudicial 
to  tbe  defendant  than  a  delay  of  one  or 
two  days  would  have  been.  When  the 
appeals  were  taken  tbe  circuit  court  was 
yet  open,  and  It  was  then  as  much  within 
the  power  of  tbe  defendant  to  expedite  tbe 
Utlgatlun  as  It  would  have  been  if  the  ap- 
peals had  been  takpn  npon  tbe  first  day  of 
tbe  term.  Convincing  evidence  of  its  abil- 
ity to  apply  to  tbe  cou  rt  lies  in  tbe  fact 
that  as  late  as  the  25th  of  May  the  defend- 
ant nnsucceesfnlly  moved  for  the  diflmissal 
of  tbe  appeals  upon  tbe  ground  that  they 
sbonld  have  been  taken  npon  the  first  da.v 
of '  the  term.  The  fact  that  tbe  defendflnt 
waited  eight  days  before  it  paid  the 
amounts  of  the  awards  into  conrt  does 
not  cbange  tbe  situation.    Both  tbe  com- 


plainants were  snijnria,  and  each  of  them 
had  refused  the  tender  made  to  him.  This 
mere  refusal  signified  dissatisfaction  and 
probable  appeal,  and  warned  the  defend- 
ant to  wait  a  reasonable  time  before  act- 
ing npon  tbe  assumption  that  an  appeal 
would  not  be  taken.  If  the  payments  into 
conrt  bad  been  made  after  reasonable  no- 
tice to  tbe  cominainants  to  take  their  ap- 
peals, they  might  have  had  force  growing 
out  of  tbe  Inequity  of  the  complainant's 
standing  silent  and  inactive  while  tbe  ex- 
penditure was  being .  made.  But  there 
was  no  such  notice.  The  defendant  evi- 
dently relied  more  upon  that  wlilcb  It  re- 
garded as  its  legal  right  than  upon  that 
which  was  due  in  the  spirit  of  fairness. 
When  it  thought  that  tbe  right  to  appeal 
had  been  lost,  it  paid  tbe  awards  into 
court  without  notice  of  any  kind. 

The  remaining  question  relates  to  the 
delay  In  tbe  complainant  Walte's  applica- 
tion for  injunction.  The  defendant's  en- 
try-was In  defiance  of  Walte's  appearand, 
according  to  the  uncontradictad  affidavit 
of  Mr.  Walte,  against  his  remonstrance. 
It  may  be  that  the  nine  days  between  the 
entry  and  the  application  to  this  court 
was  more  than  ample  time  to  prepare  a 
bin  with  Its  verification,  but  I  do  not  per- 
ceive that  It  so  far  exceeded  reasonable 
bounds  as  to  raise  an  equity  for  tbe  de- 
fendant. Walte's  appeal,  followed  by  his 
remonstrance  against  the  defendant's  en- 
try, so  strongly  marked  bis  dissent  to  tbe 
entry  that  It  is  impossible,  from  a  mere 
delay  of  nine  days,  during  which  a  bill  In 
chancery  was  In  course  of  preparation,  to 
Infer  a  change  In  his  attitude,  and  an  acqui- 
escence in  tbe  defendant's  acts.  Tbe  de- 
fendant expended  Its  money  against 
remonstrance  and  warning,  and  must  be 
held  to  have  done  so  at  Its  .peril.  Mr. 
Walte  does  not  now  ask  a  mandatory  in- 
junction for  the  removal  of  the  embank- 
ment. All  be  seeks  Is  to  restrain  its  com- 
pletion, and  the  construction  of  a  railroad 
over  his  land,  and  this  he  is  entitled  to, 
until  he  shall  be  duly  compensated  for  tbe 
land  taken.  The  orders  to  show  cause 
will  be  made  absolute. 

C74  Md.  «t) 


HkAVBB  T.   IiAHARAK. 

(Cowt  of  Appeals  of  Maryland.    June  17, 1891. ) 
Bkbach  ov  Contract— DAXAaxs — Rbs  Awusi- 

CA.TA. 

1.  In  ao  action  to  recover  damages  for  bresob 
of  a  buildlnff  contract  in  failing  to  make  certain 
payments,  the  fact  that  defendant,  before  tbe 
work  was  commenced,  notified  plaintiff  not  to 
proceed  therewith,  as  an  ordinance  had  been 
passed  opening  a  street  throagh  the  ground  that 
the  houses  were  to  oooupy,  will  defeat  recovery 
for  a  bonus  earned  under  the  contract  -  by  subse- 
quently carrying  the  worJc  to  a  certain  stage, 
but  not  for  general  damages  for  breach  of  the 
contract. 

2.  The  fact  that  tbe  contractor  (who  was  to 
have  a  leasehold  Interest  in  the  houses  when  com- 
pleted) had  previously  sued  the  city,  and  that 
some  of  the  claims  for  damages  then  made  were 

.held  invalid,  did  not  estop  Mm  from  asserting 
the  same  claims  against  the  owner. 

Appeal  tromsnperior  court  of  Baltimore 
city. 

Action  by  John  Heaver  against  Thomas 
M.  Lanahan,  to  recover  damages  for  a 
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breach  of  contract.  Jndgment  for  de- 
fendant.   Plaintiff  appeals.    Beverued. 

Argned  before  Alvky,  C.  J.,  and  Ikving, 
Bryan,  McShebhy,  and  Fowler,  J  J. 

J.  V.  L.  Find  lay  and  Henry  W.  Fox,  for 
apoellant.  Jobo  P.  Poe  and  Fritak  Goa 
nel],  lur  appellee. 

FowLRR,  J.  This  Is  an  action  to  recov- 
er damages  for  the  breach  of  a  contract 
made  between  the  appellant  John  Heaver 
and  Thomas  M.  Lanahan,  the  appellee. 
Upon  the  conditions  mentioned  in  the  con- 
tractsued  on.theappellant  agreedto  erect 
a  number  of  bouses  on  North  avenue  in 
the  city  of  Baltimore,  the  latter  agreeing 
to  pay  to  the  former  the  sum  of  $800,  in 
five  installments,  on  each  house,  as  they 
respectively  reached  certain  stages  of  com- 
pletion. It  vi&B  further  agreed  that  when 
any  one  or  more  or  all  of  said  bloclfs  of 
houses  shall  be  under  roof,  and  the  said 
Heaver  shall  have  complied  with  and  per- 
formed all  of  the  conditions  and  covenants 
of  said  contract  on  his  part  to  be  per- 
formed to  that  time,  the  appellee  would 
cause  to  be  assigned  to  said  Heaver,  or 
to  such  person  as  he  should  designate,  the 
leasehold  interest  created  bysaid  contract 
and  lease.  The  narr.  alleges  that  the 
plaintiff.  Heaver,  now  the  appellant,  en- 
tered on  the  discbarge  pf  his.  duties  and 
covenants  under  said  contract,  and  has 
well  and  truly  observed  and  kept  every- 
thing in  said  agreement  contained  on  his 
part  to  be  performed,  until  the  appellee, 
Lanahan,  wrongfully  and  in  violation  of 
his  part  of  said  contract,  refused  to  pay 
said  appellant  the  sum  of  $150  on  each  of 
five  bouses  then  in  course  of  erection,  as 
provided  in  said  contract,  and  notified 
blm  that  he  would  not  pay  the  same, 
whereby  the  appellant  was  compelled  to 
desist  from  further  prosecution  of  the 
work  on  said  five  houses;  and  because  of 
the  refusal  to  pay  the  said  bonus  of  9800, 
as  agreed  by  the  appellant,  and  because 
of  other  losses  and  injuries  alleged  to  have 
been  caused  by  the  violation  of  the  con- 
tract by  the  appellee,  the  appellant  claims 
to  recover  in  this  action.  To  this  declara- 
tion the  defendant  demurred.  His  demur- 
rer was  overruled,  and  he  pleaded  three 
pleas.  To  the  first  and  third  picas  the 
plaintiff  demurred,  and  his  demurrer  was 
sustained  as  to  the  first  plea  and  over- 
ruled as  to  the  third.  To  the  second  plea 
he  replied  nal  tiel  record.  Issue  having 
been  Joined  on  the  replication  and  de- 
murrer to  third  plea,  there  was  a  verdict 
and  Judgment  for  the  plaintiff  on  the  plea 
of  Bul  tiel  record,  and  a  judgment  for  de- 
fendant on  the  demurrer  to  the  third  plea; 
.whereupon  the  plaintiff  appealed  from 
said  last-named  judgment  overruling  his 
demurrer.  The  only  questions  presented 
arise,  therefore,  on  the  demurrer  to  the 
third  plea. 

The  allegations  contained  In  the  plea 
are:  (1)  That  before  the  appellant  com- 
menced work  on  said  five  lots  the  appellee 
notified  him  of  the  passage  of  the  ordi- 
nance to  open  Barkley  street,  and  that, 
therefore,  be  would  not  expect  appellant 
t<»  fulfill  his  contract  In  regard  to  said 
five  bouses,  which,  when  completed,  would 
stand  In  the  bed  of  said  street,  and  in- 


structed appellant  not  to  build  on  said 
five  lots:  (2)  that  subsequently  appel- 
lant was  notified  by  the  street  commis- 
sioners that  they  would  proceed  to  open 
Barkley  street,  and  that  any  improve- 
ments erected  thereon  would  be  at  bis 
own  risk;  and  (3)  that,  said  commission- 
ers having  proceeded  to  condemn  and 
open  said  street  under  said  ordinance, 
and  having  duly  awarded  damages  to  the 
appellant  for  the  taking  of  his  property, 
and  the  appellant  having  appealed  from 
said  award  to  the  Baltimore  city  court, 
and  upon  such  -appeal  having  claimed  the 
same  damages  he  is  claiming  In  this  case, 
and  the  city  court  having  granted  instruc- 
tion that  he  was  entitled  to  recover  one 
portion  and  not  another  portion  of  the 
same,  be  is  estopped  from  maintaining 
this  action  against  the  appellee  for  any  of 
the  damages  claimed  upon  said  appeal. 
It  seems  to  be  clear  the  plea  is  not  good 
as  a  plea  of  estoppel,  and  that  the  demur- 
rer should  have  been  sustained.  Tbe  gen- 
eral .and  well-settled  rule  is  "that  a  ver- 
dict and  Judgment  upon  the  merits  in  a 
former  suit  Is,  In  a  subsequent  action  be- 
tween the  same  parties,  where  tbe  cause 
of  action,  damages,  or  demand  Is  identic- 
ally the  same,  conclusive  against  the 
plaintiff's  right  to  recover."  Shafer  v. 
Stonebraker,  4  Gill  &J.360.  It  is  suffi- 
cient to  observe  that  here  the  plea  alleges 
neither  a  verdict  nor  a  Judgment  in  tbe 
former  suit,  nor  was  it  a  suit  between  the  . 
appellant  and  appellee,  but  between  the 
former  and  the  mayor  and  city  council 
of  Baltimore.  So  fur  as  the  allegations 
of  this  plea  are  concerned,  the  Jury  In  tbe 
former  suit  may  have  failed  to  agree.  The 
plea,  in  effect,  asserts  that,  if  the  appel- 
lant claimed,  but  did  not  recover,  certain 
damages  in  a  former  suit  against  another 
defendant,  the  appellant  Is  estopped  from 
maintaining  this  action  against  the  ap- 
pellee for  the  same  damages  claimed  in 
the  former  suit.  In  support  of  this  propo^ 
sition  no  authority  has  been,  nor  do  we 
suppose  any  can  be,  cited. 

The  plea  also  alleges,  and  of  course  the 
demurrer  admits,  that  before  any  work 
was  done  under  the  contract  in  and  upon 
said  five  lots  the  appellee  notified  the  ap- 
pellant that  in  consequence  of  the  passages 
of  said  ordinance  he  would  not  expect 
tbe  appellant  to  fulfill  his  said  contract  In 
regard  to  the  erection  of  said  five  houses 
on  said  five  lots,  which,  if  completed, 
would  stand  in  tbe  bed  of  Barkley  street, 
and  which  would  necessarily  be  con- 
demned and  torn  down  in  the  opening  of 
said  street,  and  instructed  blm  not  to 
build  the  houses  on  said  five  lots.  But, 
notwithstanding  this  notice  and  Instruc- 
tion,  the  appellant  continued  operations, 
and  did  certain  work  upon  three  of  said 
five  houses,  which,  under  tbe  provisions  of 
said  contract,  would  have  entitled  hini  to 
receive  9150.  part  of  «ald  bonus,  on  each 
of  said  three  houses.  Tbe  appellee  refused 
to  pay  snid  sums  of  money,  and  It  is  al- 
leged In  the  narr.  that  in  consequence 
thereof  the  appellant  was  compelled  to 
desist  from  the  further  prosecution  of  the 
work.  Now,  the  rule  laid  down  by  this 
court  In  the  case  of  Black  v,  Woodi\>w, 
39  Md.  'ill,  seems  clearly  to  apply  to  this 
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case.  There  Black,  the  owner  ol  tlie 
Kround,  notified  and  directed  the  bnilders 
to  stop  work,  and  tb«^v  were  tbna  pi-event- 
ed from  perforining  tbelr  part  ot  tbe  con- 
tract. Jn  its  opinion  thia  court  says: 
"Tbouffb  the  appellant  had  tbe  right  tbos 
to  stop  the  work  on  the  building,  yet  by 
BO  doing  he  committed  a  breach  of  tbe 
contract,  and  thereby  incurred  a  liability 
to  pay  the  damages  that  might  result 
therefrom,  and  the  damages  in  such  case 
would  include  compensation  lor  the  labor 
done  and  materials  furnished,  and  such 
further  sum  in  damages  as  might,  upon 
legal  principles,  he  assessed  for  a  breach  of 
the  contract. "  And  in  discussing  the  case 
Just  referred  to  this  court  cites  and  relies 
upon  tbe  case  of  Clurk  y.  Marslglia,  1 
Deoio,  317,  in  which  it  appeared  that  tbe 
defendant  agreed  to  pay  the  plaiDtitf  a 
certain  sum  of  money  for  cleaning  and  re- 
pairing a  number  ot  paintings.  After  the 
work  was  commenced,  the  defendant  "de- 
sired the  plaintiff  not  to  go  on,  as  he  had 
concluded  not  to  have  tbe  work  done." 
But  the  plaintiff  continued  tbe  work,  and 
finished  it,  and  for  so  doing  he  claimed  tu 
recover  ,the  sum  agreed  to  be  paid  for  the 
whole,  and  contended  that  the  d^endant 
had  no  right  to  countermand  the  order 
which  had  been  given.  In  regard  to  this 
featareot  thecase  theconrtsays :  "  The  de- 
fendant, by  requiring  the  plaintiff  to  stop 
work  upon  the  paintings,  violated  bis  con- 
tract, and  thereby  incurred  a  liability  to 
pay  such  damages  as  the  plaintiff  should 
SDStuin.  •  •  *  But  tbe  plaintiff  had  no 
right,  by  obstinately  persisting  in  the 
work,  to  make  the  penalty  upon  tbe  de- 
fendant greater  than  it  would  otherwise 
have  been."  And  again:  "To  persist  in 
accumulating  a  larger  demand  Is  not  con- 
sistent with  good  faitb  towards  the  em- 
ployer. " 

The  remaining  allegation  of  the  plea  re- 
lates to  the  alleged,  notice  given  by  the 
street  commissionent  totheappellant  that 
they  were  about  to  proceed  to  open  Bark- 
is street  under  said  ordinance,  and- that 
any  improvements  erected  thereon  by  tbe 
appellant  would  be  at  his  own  risk.  It 
was  contended  that  it  was  this  notice, 
and  not  that  given  by  the  appellee,  which 
prevented  the  appelant  from  going  on 
with  the  work ;  but  the  plea  does  not  so 
allege,  and  we  cannot  assume  it.  On  the 
contrary,  it  is  to  be  assumed  that  the  ap- 
pellant knew  his  legal  rights,  and,  if  so,  be 
knew  that  the  commissluners  in  giving 
the  notice  they  did  give  him  were  exceed- 
ing their  authority,  (Musgrave's  Case,  48 
Md.  272,)  and  that  he  had  aright  tocontln- 
ue  tbe  work,  ho  far  as  the  city  was  con- 
cerned, until  it  was  ready  to  pay  him  the 
damages  which  might  be  awarded  to  him 
by  reason  ot  opening  the  street,  (Mayor, 
etc.,  V.  St.  Agnes, ete., 48  Md.  419;  Black  v. 
Mayor,  etc.,60Md.235,56Md.835;  NorrisT. 
Mayor, etc.,  44  Md.  598;  Mills,  Em.  Dom.  § 
224.)  Itwassuggestedthat.notwlthstand- 
Ingthere  was  no  appeal  taken  from  tbe  rul- 
ing of  the  court  in  holding  tbe  declaratlwi 
good  on  tbe  defendant's,  demurrer,  its 
validity  is  brought  in  question  by  the  de- 
murrer to  the  third  plea,  which  amounts 
up  to  the  first  error  in  pleading.  Whether 
this  well-settled  rule  applies  to  this  case 


or  not,  It  is  clear,  we  think,  that  tbe  dec- 
laration counts  upon  a  valid  contract, 
and  sets  forth  a  breach  thereof  by  tbe  ap- 
pellee; for  it  claims  damages  not  only  for 
tbe  refusal  to  pay  said  bonus  money, 
which  we  have  said  the  plain  tiff  cannot 
recover  as  the  case  nOw  stands,  but  it 
claims  other  damages  incurred  on  the 
faitb  of  the  contract  alleged  to  have  been 
violated  by  tbe  appellee.  Judgment  re- 
versed) and  a  new  trial  awarded. 


Hellwig  et  af.  v.  Benzinger  et  al. 
{Court  of  Appeals  (tf  Itctrylcmd.  June  17, 1891.) 
BviBBHOB  or  Fayuent— Reobipt. 
Where  the  proof  is  clear  and  immlstakable 
that  a  receipt  for  t2,3SO  was  (riven  for  a  paymeDt 
of  $850,  made  at  its  date,  pnd  in  lieu,  of  another 
receipt  for  91,500  previously  paid,  credit  will  be 
allowed  only  for  the  sum  of  <560. 

Appeal  from  circuit  court  of  Baltimore 
city. 

Action  by  Harry  M.  Bensinger,  trustee, 
and  Walter  C.  Johnson,  mortgagee, 
against  Sophia  and  Justus  Hellwig,  upon 
a  promissory  note  secured  by  mortgage. 
Decree  fur  plaintiffs,  and  defendants  ap- 
peal. '  AfBrraed. 

Argued  before  Milleb,  Ibtinq,  Brtan, 
McShebry,  and  Bbibcob,  JJ. 

Finbur,  Brace  A  Fisber,  for  appellants. 
Fred.  C.  Cook  and  Harry  M.  Benzinger, 
for  appdlees. 

Bbibcoe,  J.  This  controversy  is  a  con* 
test  between  mortgagor  and  mortgagee 
as  to  the  allowance  ot  credits  upon  a 
mortgage  debt  for  unpaid  porchase  mon- 
ey. It  is  admittsd  that  all  of  the  mort- 
gage notes,  principal  and  interest,  were 
paid  by  tbe  appellants,  except  tbe  prin- 
cipal note  for  $5,100,  and  that  the  credits 
claimed  upon  this  are  correct,  except 
the  sum  ot  $1,600,  alleged  by  tbe  appel- 
lants to  have  been  paid  on  the  80th  day 
of  November,  1889.  The  case  was  by  de- 
cree ot  court  referred  to  tbe  auditor  who, 
after  taking  testimony,  stated  accounts 
according  to  the  contentions  of  the  par- 
ties, and  it  is  upon  exceptions  to  ratifica- 
tion ot  Account  A  and  tbe  rejection  ot 
Account  B  that  this  appeal  is  based. 

The  sole  question  for  this  court  to 
determine  is  whether,  from  the  evidence, 
the  appellants  paid  to  the  appellee  John- 
son tbe  sum  of  $2,350,  on  tbe  30th  ot 
November,  1890,  or  whether  they  only 
paid  th«  $850,  as  contended  for  by  the 
appellees.  The  question  depends  upon  the 
proof  in  tbe  case.  Tbe  facts  are  these: 
Tbe  appellant  Hellwig  testified  that  be 
made  three  payments  on  the  note,— the 
sum  of  $],5U0  by  check  on  the  26tb  ot 
June,  1889,  the  sum  of  |553  by  check  on  tbe 
2d  day  of  J  une,  1890,  and  tbe  further  sum 
of  $2,360  in  cash  on  the  30tb  day  of  No- 
vember, 1S89;  and  that  tbelatter payment 
was  made  in  the  mortgagee's  house  In 
the  city  of  Washington,  in  the  presence  of 
the  appellee  Johnson  and  his  daughter, 
Mrs.  Falconer;  th»t  the  checks  were 
drawn  payable  to  tbeorder  of  hlmself,«n'd 
Indorsed  by  him  to  order  of  Johnson,  and 
that  he  only  held  a  receipt  for  tbe  $2,360 ; 
tbe  other  payments  were  acknowledged 
by  letter.    There  is  no  dispute  as  to  the 
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payment  of  the  fl,500  on  Jnly  27, 1889,  or 
of  tbe  f  563  on  Jane  3, 1890.  The  appellee 
Jobnaon,  however,  denies  the  payment  of 
the  f  2,350  on  November  30,  1889,  and  tes- 
tified that  only  the  sum  of  9850  was  paid 
in  money  on  that  date,  but  that,  at  tbe  re- 
quest of  Justus  W.  Hellwig,  he  recalled  a 
receipt  for  f  1,500,  whleb  had  been  previous- 
]y  given  by  him,  and  gave  in  lieu  thereof 
a  receipt  for  f  2,350,  and  that  this  latter  re- 
ceipt was  given  to  cover  the  $1,500  previ- 
ously paid,  and  the  f850  paid  on  that  day. 
And  In  this  testimony  be  is  corroborated 
by  the  witness  Kate  J.  Falconer,  wbo  tes- 
tified that  she  was  present,  saw  the  money 
counted,  and  that  S850  was  the  only 
amount  paid  in  cash  on  that  date;  that 
Johnson  at  first  refused  to  comply  with 
Hellwlg'a  request,  but.  after  some  talk  and 
conversation,  be  agreed  to  add  the  ¥8.50 
to  the  ¥1,500  receipt;  and  that  she  wrote 
tbe  receipt  for  f2,350,  which  Johnson 
signed;  that  Hell  wig  acknowledged  atthe 
time  that  there  was  then  a  balance  due  of 
$2,760.  Now,  this  evidence  we  think  es- 
tablishes the  fact  that  there  was  only  the 
snm  of  ¥850  paid  on  the  30tb  of  November, 
1889.  Itisa  well-established  principleof  the 
law  of  evidence  that  an  ordinary  receipt 
is  merely  prima  facie  evidence  of  payment, 
and  that  it  can  be  explained  by  parol  evi- 
dence, provided  the  proof  by  which  it  is 
done  is  clear  and  unmistakable.  Tbe  pre- 
ponderance of  evidence  in  this  case  is  on 
the  side  of  tbe  appellees.  Finding  no  error, 
the  decree  of  the  court  below  will  be  af- 
firmed. 


(li  Hd.  2t2) 

Commissioners  of  Easton  v.  Covey. 
{Court  of  Appeals  of  Maryland.   June  16, 1891 .) 
,    BniLDiNO  Permits— Obdikancbs — Makdamxts. 

1.  Csde  Pnb.  Local  Laws  Md.  art.  21,  {  52, 
Incorporates  a  town  under  the  name  of  the  "  Com- 
missioners of  G. , "  and  gives  them  power  to  pass 
"such  ordinances  as  they  may  deem  necessary 
and  beneficial  for  said  town. "  Held,  that  this 
confers  on  them  authority  to  pass  an  ordinance 
prohibiting  any  person  from  erecting  any  build- 
ing within  the  limits  of  the  town  without  a  per- 
mit from  the  commissioners. 

2.  Such  an  ordinance  is  a  valid  exercise  of 
the  police  power,  and  the  fact  that  a  fee  pf  one 
dollar  is  required  to  l>e  paid  for  every  permit 
does  not  make  it  an  ordinance  for  the  purpose  of 
raising  revenue. 

3.  It  is  within  the  discretion  of  the  commis- 
sioners, under  tbe  ordinance,  to  refuse  the  per- 
mit in  any  case,  and  mandamus  will  not  lie  to 
compel  them  to  grant  it 

Appeal  from  circuit  court,  Talbot  county. 

Argued  before  Alvey,  C.  J.,and  Miller, 
BoBiNSON,  Bryan,  Briscoe,  McSh^rby, 
and  FowLKR,  JJ. 

Wm.  R.  Martin  and  Wm.  E.  litewHrt,tor 
appellants.  Gibson  &  Carringtoo,  for  ap- 
pellee. 

Miller,  J.  Covey,  tbe  appellee,  applied 
to  the  commissioners  of  Easton,  under  an 
ordinance  passed  by  them,  for  a  permit  to 
erect  a  frame  stable  on  bis  lot  on  HarrlRon 
str«et,  In  that  town.  In  addition  to  the 
livery  stable  which  he  then  bad  thereon, 
and  tendered  the  sum  of  one  dollar,  which 
the  ordinance  prescribed  for  every  permit 
granted.  Tbe  commissioners  refused  to 
grant  tbe  permit.    He  then  applied  to  tbe 


circuit  court  for  a  mandamus  to  compel 
them  to  do  so.  The  commissioners  in 
their  answer  say,  in  substance,  that,  un- 
der the  ordinance  I'eferrcd  to,  no  person 
has  tbe  right  to  erect  any  building  in  that 
town  without  a  permit  from  them,  and 
they  have  the  discretion  to  grantor  refuse 
a  permit  in  any  given  case;  that,  while 
they  have  no  desire  or  intention  to  embar- 
rass the  petitioner  in  tbe  prosecution  of 
his  business,  yet  in  their  judgment  a  due 
regard  to  the  safety  of  property  and  tbe 
best  interests  of  the  town  require  them  to 
refuse  this  permit,  and  they  have  accord- 
ingly, after  due  consideration,  refused  It. 
The  case  was  heard  upon  petition  and  an- 
swer, and  the  court  ordered  a  peremptory 
mandamus  to  issue.  From  that  order  tbe 
commissioners  have  taken  this  appeal. 
Tbe  questions  presented  are :  (1)  Has  the 
legislature  granted  to  tbe  appellants  the 
power  to  pass  an  ordinance  requiring  per- 
mits for  the  erection  of  buildings  in  the 
town  of  Easton?  (2)  Does  the  ordinance 
which  they  have  passed  on  the  subject 
vest  them  with  the  discretion  to  grant  or 
refuse  a  permit  in  any  given  case?  Upon 
neither  of  these  questions  do  we  entertain 
any  doubt.  Tbe  inhabitants  of  Easton 
were  incorporated  by  tbe  legislature  as  a 
body  politic  by  tbe  name  of  the  "Commis- 
sioners of  Easton,"  and  first  among  the 
powers  granted  to  the  commissioners  was 
that  of  making  "such  ordinances  as  they 
may  deem  necessary  and  beneficial  to  said 
town. "  Code  Pub.  Local  Laws,  art.  21, 
§  52.  Under  this  power  they  passed  an 
ordinance  entitled  "An  ordinance  to  reg- 
ulate the  erecting  of  new  buildings  within 
tbe  limits  of  Easton."  This  ordinance 
provides  that  "it  shall  not  be  lawful  for 
any  person  or  persons  to  erect  or  build 
any  dwelling-house,  barn,  shed,  stable, 
store-house,  warehoue,  or  shop  within  tbe 
limits  ef  this  town,  or  any  porch  on  any 
part  of  tbe  sidewalks,  without  first  ob- 
taining a  permit  from  tbe  commissioners 
of  the  town,  through  their  clerk,  to  erect 
the  same,  for  which  the  sum  of  one  dollar 
shall  be  paid  for  each  and  every  permit  so 
granted,  the  same  to  be  applied  to  tbe 
general  expenses  of  the  town;  and  any 
person  or  persons  who  shall  violate  the 
provisions  of  this  ordinance  shall,  upon 
conviction  thereof  before  a  Justice  of  the 
peace,  be  fined  five  dollars  for  each  and 
every  day  from  the  date  the  building  is 
commenced. "  We  think  it  very  clear  that, 
under  a  general  power  to  pass  such  ordi- 
nances as  tbe  commissioners  may  deem 
necessary  and  beneficial  to  tbe  town,  the 
commiBsioners  may  pass  any  ordinance 
which  they  may  Judge  necessary  and  bene- 
ficial, and  it  will  be  valid,  provided  it  be 
i-easonable  and  consonant  with  the  gener- 
al powers  and  purposes  of  tbe  corpora- 
tion, and  not  inconsistent  with  tbe  laws 
and  policy  of  the  state.  1  Dill.  Mun.  Corp. 
§§  316,  319;  Harrison  v.  Mayor,  etc.l  Gill, 
264;  Radecke'B  Case,  49  Md.  228.  We  find 
nothing  in  tbe  subsequent  special  grants 
of  power  such  as  to  cause  nuisances  to  be 
abated,  and  all  obstruptions  in  streets, 
lanes,  and  alleys  to  be  removed,  to  caose 
the  streets,  lanes,  and  alleys  to  be  straight- 
ened and  widened,  and  other  like  special 
powers,  manifesting  a^  i:itent  thereby  to 
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Umit  or  qaallfy  the  leglUinate  operation 
of  the  general  clause.  We  also  think  It 
equally  clear  that  an  ordinance  passed  un- 
der this  clause  to  regulate  the  erecting  of 
new  buildings  within  the  corporate  limits, 
by  providing  that  no  such  building  shall 
be  erected  without  a  permit  therefor  first 
obtained  from  the  commissioners.  Is  not 
only  reasonable,  but  nsefnl,  If  not  essen- 
tial to  the  welfare  and  prosperity  of  the 
town.  liilce  ordinances  have  been  passed 
by  the  corporate  authorities  of  other 
towns  and  cities  under  just  such  general 
grants  of  power  as  this,  and  we  have 
fonnd  no  case  In  which  their  validity  has 
been  denied.  The  ordinance  which  was 
declared  unreasonable  and  void  In  Ba- 
decke'e  Case  was  one  which  gave  to  the 
mayor  the  unrestrained  and  absolute 
power,  at  his  own  mere  will  and  pleasure, 
to  revoke  any  and  every  permit  which  had 
already  been  granted  for  the  use  of  steam- 
engines  and  boilers  In  the  clt>  of  Balti- 
more; but  at  the  same  time  the  court  was 
careful  to  say  that,  in  deciding  that  ordi- 
nance to  be  void,  they  were  not  to  be  un- 
derstood as  expressing  any  disapproval  of 
a  previous  one,  which  required  a  permit  for 
the  erection  of  every  such  engine  with- 
in the  city  limits.  Nor  can  we  adopt  the 
argument  of  counsel  for  the  appellant  that 
this  Is  a  revenue  ordinance,  and  not  a  po- 
lice regulation.  No  doubt  an  ordinance 
which  on  its  face  appears  to  be  an  effoi-t 
to  raise  revenue  under  the  guise  of  exercis- 
ing the  police  power  is  void,  unless  there 
be  an  express  grant  of  power  to  raise  rev- 
enue In  that  way.  Vansant  V.  Stage  Co., 
B9Md.  330;  State  v.  Rowe,  72  Md.  548,20 
Atl.  Rep.  179.  But  we  cannnt  regard  this 
as  an  ordinance  of  that  character.  Its 
preamble  declares  it  to  be  an  ordinance 
"to  regulate  the  erecting  of  new  bnlld- 
ingB,''and  It  makes  it  unlawful  for  any 
such  bnildingtobe  thereafter  erected  with- 
out a  permit  therefor  from  the  commis- 
sioners through  their  clerk.  For  each  per- 
mit granted  the  suio  of  one  dollar  is  to  be 
paid,  which  is  to  be  applied  to  the  general 
expenses  of  the  town;  and  the  grant  of 
power  by  the  legislature  to  the  commis- 
sioners is  that  "they  may  make  such  or- 
dinances as  they  may  deem  necessary  and 
beneficial  to  the  town."  This  is  plainly  a 
poHce  power,  and  we  think  it  clear  this 
ordinance  was  passed  in  the  exercise  of 
that  power,  and  not  for  the  purpose  of 
raising  revenue.  The  main  purpose  of  the 
ordinance  Is  to  give  the  commissioners 

Sower  to  control  the  erection  of  new 
ulldings,so  that  whenever  such  building, 
either  by  the  character  of  the  materials 
out  of  which,  or  the  manner  in  which.  It 
is  proposed  to  be  built,  its  location  in  the 
town,  or  the  character  of  the  business 
proposed  to  be  carried  on  therein,  would, 
in  their  judgment,  he  detrimental  to  the 
town,  they  may  prevent  its  erection  by  re- 
fusing a  permit.  In  each  case  the  grant- 
ing or  refusal  of  a  permit  Is  confided  to 
their  discretion.  The  fact  that  a  small 
fee  of  one  dollar  Is  exacted  for  permits 
granted  Is  a  mere  incident  to  the  main 
purpose  of  the  ordinance,  intended  as  a 
means  for  carrying  the  ordinance  Into 
effect,  though  incidentally  the  treasury  of 
the  town  may  be  thereby  benefited,    Van- 


sant's  Case,  60  Md.  886.  The  exaction  of 
this  small  fee  does  not  show  that  It  was 
the  purpose  of  the  commissioners  in  pass- 
ing this  ordinance  to  raise  revenue.  We 
are  therefore  of  opinion  the  legislature  has 
granted  the  power  to  pass  this  ordinance; 
that  it  is  not  unreasonable;  that  under  it 
the  commissioners  have  a  discretion  to 
grant  or  refuse  a  permit  in  each  case,  of 
an  application  therefor,  and  have  also  the 
power  to  enforce  the  ordinance.  For  these 
reasons  the  order  granting  the  waadaatas 
must  be  reversed.  In  so  deciding  we  do 
not,  in  our  judgment,  interfere  with  the 
well-settled  rale  that  it  Is  the  plain  duty 
of  the  courts  to  see  that  corporate  author- 
ities do  not  transgress  the  authority  dele- 
gated to  them.    Order  reversed. 


HoRwiTZ  et  al.  ▼.  Forbes  et  aJ. 
(Court  of  Appeals  of  Maryland.   June  16, 1891. ) 

ACCODITTINe  BT  EzBGTITOR. 

A  deceased  woman  had  held  a  life -estate 
in  the  lands  both  of  her  mother  and  of  her  hus- 
band, with  remainder  ia  each  to  her  throe  scos, 
one  of  whom  was  deceased,  leaving  three  chil- 
dren. Decedent's  administrators,  in  distributing 
her  estate,  produced  two  papers,  signed  by  two 
of  the  latter,  purporting  to  be  receipts  to  her  for 
$222.2S  on  account  of  their  great-grandmother's 
estate.  It  appeared  that  two  of  decedent's  sons, 
doing  business  as  partners,  had  borrowed  of  their 
father  tlO,000.  After  his  death  the  firm  paid  in- 
terest thereon  to  their  mother,  and  at  length 
paid  18,000  in  discharge  of  a  mortgage  against 
their  father's  estate.  Of  the  balance  of  t3,000 
she  allowed  t686.66  to  each  of  her  two  surviving 
sons,  and  paid  1223.23  to  two  of  the  children  of 
the  deceased  son, — their  pro  rata  share.  The 
other  child  of  such  son  testified  that  this  money 
was  his  fa  tiler's  share  of  the  13, 000  which  was  "to 
he  distributed  among  us  three  grandchildren, " 
but  that,  as  his  grandmother  had  long  supported 
him,  he  did  not  claim  bis  share.  It  fiu-ther  ap- 
peared that  at  the  time  the  receipts  were  made 
the  great-grandmother's  estate  had  not  been 
sold.  Held,  that  the  evidence  was  sufficient  to 
establish  a  mistake  in  the  receipts,  and  to  show 
that  the  money  came  from  the  estate  of  decedent's 
husband,  and  not  from  that  of  her  mother. 

Appeal  from  circuit  court  of  Baltimore 
city. 

Exception  to  administrators'  account 
by  Mary  Genevieve  Forbes  anil  Jooepii  A, 
Meyers  against  Benjamin  F.  Horwitc  and 
Alexins  J.  Meyers,  administrators  c.  t.  a.  of 
Mary  Meyers  One  exception  was  sus- 
tained.   Befendants  appeal.    Affirmed. 

Argued  before  Alvey,  C.  J .,  and  Miller, 
Brvan,  and  McSberry,  J  J. 

BenJ.  F  Horwitt  and  S.  Gross  Hor- 
witz,  for  appellants,  citing  the  following 
cases  and  authorities:  Watkins  v.  Ktock- 
ett,  6  Har.  &  J.  445;  McDonnell  v.  Mllhol- 
land,  4S  Md.&i4;  Bank  Co.  v.  Butler,  55 
Md.  237;  Bank  v.  Wrlghtson,  63  Md.  84, 
85;  Keedy  V.  Nally,Id.316;  Stiles  v.  Willis, 
66  Md.  555,  556,8  Atl.  Rep.  353;  1  Code  Pub. 
Gen.  Laws,  art.  85, §  2;  Johnson  v.  Heald, 
83  Md.  368;  Order  of  Odd  Fellows, v.  Merk- 
Un,  66  Md.  5S8,  584,  6  Atl.  Rep.  644;  Young 
v.Omobnndro,  69  Md.428,  429, 16  Atl.  Rep. 
120;  Groff  V.  Rohrer,  35  Md.  834. 

E.  Otis  Binkley,  John  T.  Monia,  and 
Louts  Uoebheimer,  for  appellees. 

Miller,  J.  The  question  to  be  dteided 
in  this  case  Is  not  a  difficult  one,  but  the 
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facts  ont  of  which  it  arises  are  complicat- 
ed, and  must  be  stated  with  some  partic- 
ularity. Mr.  Benjamin  F.  Horwitc  and 
Alexius  J.  Meyers  became  admlnistraturs 
c.  *.  a.  of  Mrs.  Mary  E.  Meyers,  a  lady  of 
advanced  at^e,  who  died  in  1890.  The  tes- 
tatrix had  a  life  interest  In  the  property  of 
her  mother,  Mrs.  Mary  Harrington,  and 
also  in  the  large  estate  of  her  deceased 
husband,  Charles  Meynrs,  who  died  many 
years  ago,  and  of  whose  will  she  was  ex- 
ecutrix. Tbe  parties  en  titled  In  remainder, 
after  the  expiration  of  her  life  interest,  are 
the  same  In  both  these  estates,  viz.,  Alex- 
ius J.  Meyers  and  Ambrose  M.  Meyers,  her 
two  sons,  and  Joseph  A.  Meyers,  Mary 
Genevieve  Forbes,  and  Frank  D.  Meyers, 
lier  three  grandchildren,  children  of  a  de- 
ceased son,  Charles  H.  Meyers.  The  two 
sons  were  entitled  each  to  one-third  of 
these  estates,  and  the  grandchildren  to  the 
other  third,  so  that  each  grandchild  is 
now  entitled  to  one-ninth  of  each  estate. 
The  estate  of  .Mrs.  Harrington,  which  had 
been  held  by  John  Stewart  and  Benjamin 
F.  Horwltz  as  trustees,  was,  after  tbe 
death  of  Mrs.  Mary  Meyers,  sold  by  them 
for  the  purpose  uf  partition  under  a  de- 
cree passed  on  -ttie  17tb  of  September,  1890, 
and  the  proceeds  brooght  Into  court,  to 
be  distributed  to  tbe  reihalnder-men. 
When  the  distribution  account  was  about 
to  be  stated,  tbe  administrators  c.  t.  a,  of 
Mrs.  Meyers  Intervened  with  a  petition  al- 
leging that  Mrs.  Meyers.  In  her  life-time, 
paid  to  her  two  grandchildren  Joseph  A. 
Meyers  and  Genevieve  Forbes,  two  of  the 
dlfltrlbutees  of  tbe  trust-estate,  the  sum 
of  f  222.22  each  on  account  of  thelrdlstribu- 
tive  shares  of  that  estate,  and  the  peti- 
tioners therefore  Insist  that  they,  as  such 
administrators,  are  entitled  to  be  sub- 
rogated to  the  rights  of  Joseph  A.  Meyers 
and  Genevieve  Forbes  to  the  extent  of  the 
payments  thus  made  by  their  testatrix, 
and  to  have  the  sameaudited  to  them  out 
of  the  respective  shares  of  these  two  dis- 
tributees. This  claim  is  based  upon  the 
two  following  receipts  which  they  found 
among  the  papers  of  their  testatrix: 
"Baltimore,  Oct.  4,  '80.  Beceived  of  Mrs. 
M.  £.  Meyers  two  hundred  and  twenty- 
two  22-100,  acct.  inheritance  grandmother 
Harrington,  f 222.22.  Jos.  A.  Mbtei:s." 
"  Balto.,  Oct.  5th,  1880.  Bee.  of  Mi-s.  M.  E. 
Meyers  two  hundred  and  twenty-two  dol- 
lars and  twenty-two  cents,  acct.  inherit- 
ance of  great-grandmother  Harrington's 
estate,  f 222.22.  Genevieve  Forbes." 
After  the  account  was  stated,  auditing 
these  two  sums  to  tbe  administrators, 
these  distributees  filed  a  number  of  excep- 
tions thereto,  only  one  of  which  need  be 
stated,  viz. :  That  these  two  payments  of 
9222.22  each  were  made  long  ago  out  of 
other  funds  which  came  Into  the  bands  of 
Mrs.  Meyers  from  another  source  than  the 
Harrington  estate,  and  entirely  outside 
thereof.  Upon  this  exception  testimony 
was  takets,  and  at  the  hearing  it  was  sus- 
tained by  the  court  below,  and  hence  this 
appeal.  The  question  then  Is,  does  the 
proof  disclose  the,  source  (rom  which  this 
money  was  derived,  and  show  with  clear- 
ness that  a  mistake  was  made  In  the  re- 
ceipts In  stating  thatlt  came  from  the  Har- 
rington estate?    We  think  it  dues,  as  we 


shall  endeavor  toshow.  Tt  Is  proved  that 
Alexius  J.  Meyers  Is  the  surviving  partner 
of  the  firm  of  Charles  H.  Meyers  &.  Bro., 
composed  of  himself  and.  his  deceased 
brother,  Charles;  that  the  trustee  of  tbe 
Harrington  estate  loaned  to  this  flrm  the 
sum  of  95,000,  and  that  their  father  also 
loaned  to  the  same  firm,orto  his  twosons 
composing  It,  the  sum  of  910,000.  The  in- 
terest on  both  loans  was  paid  to  Mrs. 
Meyers  after  the  death  of  her  husband. 
These  loans  were  paid  and  settled  by  the 
surviving  partner  at  the  instance  of  Mrs. 
Meyers,  the  first  in  November,  1878,  and 
the  second  a  few  months  thereafter.  Tbe 
first  loan  was  paid  to  the  trustees  of  the 
Harrington  estate,  and  itls  admitted  that 
no  part  of  tbe  money  mentioned  in  these 
receipts  came  from  this  95,000.  It  could 
not  have  come  from  the  other  part  of  that 
estate,  because  that  was  not  sold  until 
after  tbe  death  ot  Mrs.  Meyers.  Besides 
this,  she  was  not  entitled  to  receive,  and 
never  did  in  fact  receive,  any  port  of  tbe 
principal  of  that  estate.  She  recei  ved  only 
tbe  Interest  on  this  loan,  and  the  rente 
and  Income  from  the  other  part  of  the  es- 
tate, which  interest,  rents,  and  income 
were  her  own  absolute  property.  It, 
therefore,  she  did  Intact  pay  this  money 
to  these  grandchildren  on  account  of  their 
Inheritance  in  tbe  Harrington  estate,  we 
can  regard  It  in  no  other  light  than  as  a  , 
gilt  to  them  out  of  her  own  expense,  ' 
which  her  administrators  have  no  right 
to  recover  back.  But  the  way  in  which 
the  910,000  was  paid  and  settled  by  Alex- 
ius J.  Meyers,  fully  and  satisfactorily  ex- 
plains the  whole  transaction.  Mrs. 
Meyers  was  entitled  to  receive  this  money 
as  tbe  executrix  ot  her  husba'nd.  Alexius 
paid  her  98,000,  which  was  applied  in  dis- 
charge of  a  mortgage  tor  that  sum,  which 
her  husband  owed  to  tbe  savings  bank. 
Of  tbe  other  92,000  she. alio  wed  him  to  re- 
tain hleone-thlrd  thereof— 9C>C6. 66— as  part 
of  his  share  of  his  futber's  estate.  He 
paid  his  brother  Ambrose  another  third, 
and  the  remaining  third  he  sent  to  her  for 
the  three  grandchildren, — the  children  of 
her  deceased  son  Charles,  above  referred 
to.  Now  one^thlrd  of  9666.6C  Is  exactly 
9222.22,  and  is  the  precise  sum  mentioned 
in  ihese  receipts.  She  paid  nothing  to 
Frank  D.  Meyers,  the  other  grandchild. 
He  had  been  living  with  his  grandmother, 
and  she  had  supported  him  lor  a  long 
time.  He  says  he  never  asked  her  tor  his 
share,  but  told  her  to  give  his  brother  and 
sister  their  shares,  and  he  would  not 
bother  by  asking  for  his  own,  knowing 
that  he  would  not  get  it  It  he  did,  "as  she 
was  a  woman  who  loved  money  too 
much  to  keep  me  andgiveme  thatamount 
of  money  at  the  same  time,."  This  wit- 
ness also  says  he  knew  that  this  money 
which  his  uncle  Joseph  (Alexius  J.  Meyers) 
bad  sent  to  his  grandmother  was  his 
father's  (Charles  H.  Meyers')  share  of  the 
92,000,  by  "  hearing  at  home  that  It  was 
pa's  amount,  which  uncle  Joe  had  sent  to 
be  distributed  among  us  three  grandchil- 
dren. "  These  facts  and  testimony  clearly 
and  satisfactorily  prove  the  alleged  mis- 
take, in  the  receipte.  They  gratify  the 
strictest  standard  of  proof  required  to 
make  out  a  mistake  in  a  written  lostru- 
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ment,  laid  down  In  any  ot  the  Bothoiitlea 
cited  by  the  appellants'  cotinsel  in  their 
brief.  We  soatain  the  exception  to  the 
competency  ol  Jogepb  A.  Meyeni  aa  a  wlt- 
neea,  and  have  not  considered  bis  testi- 
mony, bat  we  overrule  the  exceptions  to 
the  testimony  of  tbe  other  witnesses;  Or- 
der affirmed. 

(74  Md.  28»)  '' 

Capron  V.  Geeenway. 
(Court  vf  Appeal*  of  McnyUmd.  June  IfS,  1891 . ) 
BAsmBirm— JElXTiNauisavBiiT— Watb. 
Where  the  deed  granting  one  oomer  of  s 
tract  erants  also  a  right  of  way  for  the  length  of 
one  side  of  the  lot  between  it  and  the  nest  lot  for 
the  braeflt  of  both,  and  the  owner  of  the  flrst  lot 
Kfterwards  acquires  both,  the  easement  is  ertin- 
gnlsfaed,  and  the  owner  of  the  balance  of  the  trao^ 
which  is  not  contiguous  to  such  way,  has  nO  right 
to  require  the  way  to  be  Icept  open. 

Appeal  trom  circnlt  court,  Baltimore 
county,  In  equity. 

Artpied  before  AbYBT,  C.  J.,  and  Robin- 
son,  BrTAN,    MiLLHR,.    JSTINO,    FOWI.BB, 

and  McSherby,  JJ. 

Robert  A.  Dobbin,  for  appellant.  J.  D. 
FerffusoB  and  David  G.  ilolntfBh,  for  ap- 
pellee. 

McShebby,  J.  By  the  wlllot  Mrs.  Elisa- 
beth  A.  McOormick  a  tract  of  land  con* 
taining  24  acres  lying  in  Baltlniore  coun* 
ty  was  devised  to  F.  W.  Brnne  and  Stew- 
art Brown,  in  trust  for  certain  purposes, 
with  power  to  sell,  and  apon  further 
trust,  if  unsold  belore  Thomas  P.  McOor- 
mick, a  grand-nephew  of  the  testatrix,  at- 
tained the  age  of  21  years,  to  convey  the 
same  to  him.  In  February,  1872,  the  trus- 
tees sold  and  conveyed  to  the  appellee, 
Qreenway,  about  four  acres  lying  at  the 
south-eaM  comer  of  the  whole  tract.  The 
southern  line  of  this  4-acre  parcel  l>onnd- 
ed  on  a  public  road  called  "  Uerryman's 
Lane, "and  the  western  line  ran  north- 
wardly a  distance  of  625  feet,.leavlng  be- 
tween it  and  the  western  outline  of  the 
whole  24  acres  a  lot  of  several  acres, 
which  was  subsequently  acquired  by  the 
appellee.  In  the  dee<l  of  February,  1872, 
from  the  trustees  to  the  appellee,  a  pri- 
vate right  of  way  66  feet  in  width  was  re- 
served, "running  north  Irom  the  above- 
mentioned  county  Toad,  [Merryman's 
lane,]  and  extending  along  the  western 
line  of  said  lot "  conveyed  to  Green  way; 
and  it  was  expressly  covenanted  that  up- 
on the  request  of  the  trustees  or  those 
dalmtng  under  them,  or  ot  Urneoway  or 
those  claiming  under  him,  the  right  ot 
way  "extending  as  above  mentioned" 
(that  is,  from  Merryman's  lane  along  the 
western  line  of  Grecnwsy's  lot)  should  be 
opened'  one^half  in  width,  or  33  feet,  on 
Green  way's  lot,  and  the  other  half  on  the 
lot  held  by  the  trustees;  and,  when 
opened,  that  it  sboold  **  be  tor  the  use  and 
benefit  of  the  lots  bounding  thereon,  and 
ot  said  respective  parties"  to  the  deed, 
their  heirs,  successors,  or  assigns.  Shortly 
afterwards  McCormIck  attained  his  major- 
ity, and  the  trustees  conveyed  to  him  the 
whole  of  the  24  acres,  Itas  the  4  previous- 
ly conveyed  by  them  to  Greenway.  Two 
projected  streets  pass  through  the  24  acres 
from  ctmt  Xm  west,  between  Merryman's 


laneottthe  south  of  the  whole  tractand 
Cold  Spring  lane  on  the  north  thereof. 
These  projected   streets   are    designated 
"Twenty -Second"    and   •* Twenty-Thlrd " 
streets,  but  are  not  laid  out,  condemned, 
or  opened.    A  plat  on  Sle  in  the  o&te 
of  the  county  commissioners  shows  where 
they  win  Ije  located,  it  ever  opened.    In 
November,  1875,  McCormick  conveyied  in 
tee.simple  to  the  appellee  another  lot,  con- 
taining about  one  acre,  immediately  ad- 
Joinhig  on  the  north    the  one  purchased 
from  Brown  and  Rrune  in  1872.  The  west- 
em  line  ot  the  deed  ot  November,  1775,  is  a 
prolongation  tor  189  feet,  to  the  center  of 
the  projected  Twenty-Second  street,  of  the 
western  line  of  the  deed  ot  1872.    In  the 
deed  of  1'875  there  is  no  reservation  what- 
ever of  a  light  of  way  over  any  portion  of 
the  lot  conveyed  by  that  deed.    In  June, 
1876,  McCormick  leased  to  Col.  Mcintosh, 
for  W  years,  so  much  of  the  24-acre  tract 
as  was  located  south  of  the  center  ot  the ' 
projected  Twenty-Second  street,  north  of' 
Merryman's  lane,  west  of  Greenway's  west-  • 
em  line,  and  east  of  a  lane  on  the  west 
margin  of  the  whole  tract.    In  this  lease, . 
the  eastern  line,   which  is   the   same  as 
Greenway's  western  line,  is  spoken  ot  as 
being  iU'the  center  of  Elm  street,    in  1878 
Col.  Mcintosh  acquired  the  fee-simple  title 
to  the  lot  leased  to  him.  and  In  Novem- 
l>er,  1883,  conveyed  that  lot  to  Greenway. 
In  1881  McCormick  conveyed  to  Mrs.  EUsa 
lioe  all  the  balance  ottbe  24  acres  dot  then 
owned  by  Greenway  and  by  Col,  Mcln-' 
tosh.    The  appellant  clainus  to  bold  un-° 
der  a  conve.vance  trom  Mrs.  Lee,  though 
the  evidence  of  her  title  is  not  given  in  the 
record.     In    November,     1883,    Mrs.    Lee- 
owned  allot  the  24ncree  lying  north  ot  the 
center  line  ot  the  proposed  Twenty-Sec- 
ond  street,    and     Greenway    owned    all' 
south    of    that    line,     and   consequently 
owned  both  of  the  lots  that  abutted  upoU' 
the  right  ot  way  described  In  the  deed  to 
him  from  Brown  and  Brune.    The  appel- 
lee erected  a  fence  across  this   right  of 
way,  and  the  appellant  filed  the  bill  of 
complaint  now  before  us,  praying  that 
Greenway  might  be  required  to  open  the 
right  of  way  according  to  the  terms  and 
conditions  of  the  deeds  rt^terred  to.    The 
single  question  in  the  case  Is  this:    As- 
suming the  appellant  is  the  owner  of  the 
land  conveyed  to  Mrs.  Lee,  is  she  entitled 
to  use  the  right  of  way  reserved  in  the 
deed  of  1872?    Now,  the   limits  of   that' 
right  ot  way  are  clearly  defined,  and  the 
persons  entitled  to  use  it  are  clearly  desig- 
nated.   By  the  express  terms  ot  the  deed  : 
ot  1872,  the  way  extended  north  from  Mer-  ' 
ryman's  lane  along  the  western  line  of 
Greenway's  four-acre  lot,  and  no  turthef; 
and  it  was  declared  to  be  tor  the  use  and 
benefit  Of  the  lots  bounding  thereon,  and  ' 
of  the  parties  to  the  deed,  their  heirs  and 
assigns.    Its  northern  extremity  was  co* . 
incident  with    the   northern  terminus  ot 
Greenway's  western  line  in  the  deed   of  ] 
1872,  and  that  point  was  525  feet  north  of  ' 
Merryman's  lane.    No  portion  of  the  land  ' 
purchased  b.v  Mi-s.  Lee  In  1881  came  nearer 
to  the  northern  limit  of  this  way  than  139 
feet,  and  by  no  posslblHty  conldshe  have  , 
then  i-eached  the  right  of  way'  without 
first  traversing   either    Gfeenway's  oue-' 
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aere  lot,  over  wliich  no  right  of  way  waa 
reaerred,  or  Col.  Mcintosh 'a  lot,  which 
was  not  subject  to  any  such  easement. 
When  the  appellee  acquired  the  Mcintosh 
lot  and  the  one-acre  lot  be  owned  all  the 
lots  which  bounded  on  the  right  of  way, 
and  as  thencelorth  no  one  else  could  use 
that  right  of  way  without  trespassing 
on  the  property  of  others  to  get  to  it,  it 
was  lawful  for  Greenway  to  discontinue 
it  altogether,  if  he  saw  fit  to  do  so.  Be 
became  the  owner  of  the  dominant  and 
servient  estates,  and,  there  being  no  one 
else  entitled  to  either,  they  were  merged, 
and  the  mere  easement  was  extinguished. 
It  is  not  pretended  that  the  appellant  is 
entitled  to  the  right  of  way  as  a  way  of 
necessity.  The  appellee  had,  in  view  of 
these  circnmstances,  a  perfect  right  to  con- 
struct his  fences  across  the  right  of  way, 
and  his  doing  so  waa  not  a  breach  of  the 
covenants  in  the  deed  of  1872.  The  circuit 
court  tor  Baltimore  county  was  therefore 
right  in  dismissing  the  bill  uf  complaint, 
and  its  decree  will  be  afBrroed.  Decree 
affirmed,  with  costs. 

a*  Md.  8U)  — — — 

BiTBRDALB  PABK  CO.  T.  WbSTCOTT.I 

(Court  of  Appeals  cf  Maryland.    June  16, 1801. ) 
'  lbi.L-DAKS— Brstobation— KiOBTS  or  Land- 

OWDBB— iKJCNOnOX. 

.  1.  Where  one  who  owns  a  mill  and  the  land 
oa  which  is  built  the  dam  which  supplies  tlie 
water-power  grants  the  mill  and  all  the  water- 
rights  appurtenaat  thereto,  the  grantee  has  a 
right  to  restore  the  dam,  subnequently  washed 
away  by  a  freshet,  though  the  land  on  whiob  it 
is  situated  has  been  conveyed  to  other  parties. 

9.  He  has  also  the  right  to  connect  the  dam 
with  the  bank  further  up  the  stream  than  It  was 
formerly,  where  this  is  rendered  neceisary  by 
the  washing  away  of  the  bank  at  the  original  con- 
nection. 

8.  And  where  the  bed  of  the  stream  has  been 
deepened  by  washing,  he  may  build  the  restored 
dam  higher  than  the  old  one,  provided  its  height 
ia  no  furthtBT  increased  than  is  necessary  to  ftir- 
nlsh  the  same  head  of  water  that  he  had  at  the 
time  of  his  grant 

4.  Injunction  will  lie  to  prevent  the  owner  of 
the  land  on  which  the  dam  is  from  interfering 
with  its  restoration,  although  by  reason  m 
changes  in  the  stream  it  is  necessary  to  overflow 
his  land  more  than  formerly  in  order  to  obtain  tiie 
tame  head  of  water  for  the  mill. 

Appeal  from  circuit  court.  Prince 
Oeorge'a  county.  In  equity. 

Argued  before  Alvry.  C.  J.,  and  Milleu, 
Ibvino,  Brtan,  McShbbht,  and  Bobinbon, 
JJ. 

Frank  T.  BrownlDg  and  R.  B.  B.  Chew, 
for  appellant.  Marion  Viickett,  for  appel- 
lee. 

BoBiNsoN,  J  The  appellee  is  the  owner 
of  a  grist  and  flour  mill  operated  by  wa- 
ter, supplied  from  a  dam  built  across  the 
eastern  branch  of  the  Potomac  river,  and 
conveyed  to  the  mill  by  means  of  a  race. 
The  mill  and  the  land  on  both  sides  of  the 
race  and  dam  belonged  originally  to 
George  Calvert.  In  18.59  Calvert  sold  and 
conveyed  the  mill  and  10  acres  of  land  ad- 
Joining,  together  with  all  the  buildinfrs, 
water-power,  appertaining  or  belonging 
to  said  mill-seat,  tu  George  W.  Taylor, 
under  whom  the  appellee  claims.  In  1887, 
—nearly  30  years  after  the  Taylor  grant, — 

'Behearing  denied. 


the  htim  of  Calvert  sold  and  conveyed  the 
land  on  both  sides  of  the  race  and  dam  to 
one  Sutse,  nnder  whom  the  appellant 
claims.  The  land  thus  conveyed  to  Sutie 
and  by  Sutie  to  the  defendant  has  been 
laid  oft  as  a  site  for  a  town,  and  streets 
and  avenues  have  been  opened  and  grad- 
ed, and  sewers  constructed  for  the  drain- 
age of  the  same,  one  of  which  empties  into 
the  mill-race  of  the  appellee.  The  dam  by 
which  the  mill  was  supplied  with  water 
was  washed  away  by  the  great  freshet  of 
1880,  and,  the  plaintiff  having  bailt  a  new 
dam,  the  defendant,  by  its  agents  and  serv- 
ants, attempted  to  tear  down  and  destroy 
part  of  said  dam,  to  prevent  which  an  in- 
junction was  granted  by  the  court  below. 
The  new  dam,  the  defendant  contends,  ia 
not  built  on  the  site  ot  the  old  dam,  its 
west  end  connecting  with  the  bank  higher 
np  the  stream.  Besides,  it  is  higher,  it  is 
said,  than  the  old  dam,  thereby  increasing 
the  quantity  and  volume  of  water,  and 
causing  it  to  o\erflow  the  mouth  of  the 
sewer  which  empties  into  the  race,  to  the 
great  damage  of  the  appellant.  The  reo- 
ord  is  quite  a  large  one,  containing  the 
testimony  of  no  less  than  30  witnesses,  all 
of  whom  were  examined,  cross-examined, 
and  re-examined  at  great,  and,  it  seems 
to  us,  rather  unnecessary,  length.  The 
real  question,  however,  is  a  narrow  one, 
and  one,  too,  about  which  there  cannot, 
it  seems,  be  any  difficulty.  The  rights  ol 
the  parties  to  this  controversy  depend 
solely  upon  the  conatroction  of  the  deed 
from  Calvert  to  Taylor,  by  which  be  con- 
veyed to  the  grantee  the  mill  and  all  the 
water-rights  appertaining  or  thereto  be- 
longing. 8o  not  only  the  mill,  but  all  its 
water  rights  and  privilege,  thereby  in- 
cluding the  dam  and  the  race,  with  the 
right  to  maintain  a  headway  of  water 
sufficient  to  operate  the  mill,  with  the  ca- 
pacity it  bad  at  the  time  of  the  grant, 
and  which  the  proof  shows  to  have'been 
60  barrels  of  flour  a  day,  all  passed  under 
the  Calvert  deed  to  Taylor,  and  to  those 
claiming  nnder  blm.  By  the  erection  of 
the  mill  Calvert  himself  imposed  a  burden 
on  one  part  of  his  estate  in  favor  of  the 
other,  and,  when  he  conveyed  the  mill  and 
water  rights  to  Taylor,  the  latter,  as  to. 
such  water-rights  and  privileges,  became 
the  dominant  owner,  and  the  owner  of 
tlie  land  along  the  race  became  servient 
owner.  As  to  this  there  can  be  no  contro- 
versy. But  the  appellant's  contention  is 
that  in  rebuilding  thedam  the  appellee  has 
extended  its  west  end  higher  up  the  stream, 
and  that  the  dam  itself  is  higher  than  the 
old  dam.  Without  attempting  to  review 
the  somewhat  conflicting  testimony  in 
regard  to  the  appellant's  contention,  it  is 
sufficient  to  say  that  it  establishes  be- 
yond controversy  tliat  the  west  end  of  the 
dam  does  in  fact  extend  andronnect  with 
the  bank  higher  up  the  stream  than  the 
old  dam.  But  this,  it  appears,  was  abso- 
lutely necessary  by  reason  of  the  washing 
away  of  the  west  bank  of  the  stream. 
The  same  freshet  that  washed  away  the 
dam  washed  away  also  the  west  bank  ot 
the  stream,  and  it  became  necessary, 
therefore,  to  extend  the  west  end  of  the 
new  dam  higher  up,  in  order  to  connect  it 
with  the  bank  of  the  stream.    As  matter 
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of  fact  the  record  shows  that  daring  the 
40  years  sluce  the  execution  of  the  Calvert 
deed  the  sacceeslve  owners  of  this  mill 
property  have  been  obliged,  in  rebuilding 
the  dam,  to  extend  its  west  end  further 
up  the  stream  in  consequence  of  the  wash- 
ing away  of  the  west  banic ;  and  this  was 
done  without  ob)ectlon  on  the  part  of  Cal- 
vert, the  grantor,  or  bis  heirs,  thusshowlng 
the  constmction  of  the  parties  themselves 
as  to  the  water-rights  of  the  owners  of 
the  mill  property.  The  dam  is  absolutely 
necessary  tu  supply  the  mill  With  water, 
and,  If  It  is  washed  away  by  storms  and 
freshets,  the  right  of  the  owner  uf  the  mill 
to  rebuild  it  is  not,  and  cannot  be,  qaes- 
tioned.  And  if  by  reason  of  the  washing 
away  of  the  west  bank  of  the  stream  it  is 
no  longer  practicable  to  connect  the  new 
dam  with  the  bank  at  the  precise  point  at 
which  the  old  dam  connected,  he  has,  it 
Is  equally  clear,  the  right  to  extend  the 
west  end  of  the  dam  higher  up  tbe  stream, 
until  he  finds  a  suitable  place  to  make  the 
necessary  connection.  To  deny  this  right 
would  be  to  deprive  the  owner  of  the  mill 
of  the  water-rights  absolntely  necessary 
to  the  beneflcial  enjoyment  of  tbe  mill 
property.  To  impose  upon  htra  the  bur- 
den of  building  a  stone  wall  in  tbe  place 
of  the  bank'  thus  washed  away,  as  was 
suggested  in  argument,  would  be  a  most 
nureasonable  constrnction  as  to  his  wa- 
ter rights  and  privileges  under  the  Calvert 
deed. 

Passing,  then,  from  this  objection  to  tbe 
dam  because  of  its  location,  we  come  to 
the  objection  which  was  urged  with  so 
much  force, — as  tu  the  height  of  the  dam. 
Upon  this  point,  too,  there  is  a  good  deal 
of  conflicting  testimony.  But,  conceding 
for  the  purposes  of  this  case  that  it  is 
somewhat  higher  than  the  old  dam,  it 
cannot  be  said  that  the  mere  height  ot  the 
dam  itself  affects  injuriously  the  rights  of 
tbe  appellant.  The  proof  shows  that  the 
bed  of  the  stream  has  been  somewhat 
changred  and  deepened  by  recurring  fresh- 
ets; and,  if  this  be  so,  the  dam  must  be 
built  higher,  in  order  to  get  the  same  sur- 
face level  of  water  to  supply  the  race,  for 
tbe  race,  after  all,  supplies  the  necessary 
headway  of  water  for  operating  the  mill. 
By  increasing  the  height  of  the  dam  tlie 
appellee  has  no  right,  we  agree,  to  there- 
by increase  the  quantity  or  volume  of 
water  l>eyond  the  quantity  or  volume  of 
water  used  by  the  mill  at  the  titne  of  the 
Calvert  grant.  And  this  seems  to  us  to 
be  the  real  question  in  this  case ;  and  as 
to  this  question  the  appellant  has  wholly 
failed  In  proving  that  either  the  quantity 
or  volume  of  water  has  been  increased  by 
the  erection  of  the  present  dam.  All  the 
witnesses  agree  that  the  fore-bay  of  the 
race  is  tbe  absolute  test  or  measure  as  to 
the  quantity  of  water  used  in  operating 
the  mill,  and  they  all  agree  that  the  fore- 
bay  is  in  the  same  place,  with  tbe  same 
width  and  depth)  and  that  it  doeS  not 
and  cannot  now  draw  any  more  water 
than  it  did  when  Calvert  himself  owned 
the  mill.  And, further  than  this,  the  proof 
shows  that  tills  mill,  with  a  capacity  of 
SO  barrels  of  flour  a  day,  has  now,  with 
the  present  dam,  a  headway   of   water 


barely  sufficient  to  grind  80  barrels,  and 
that  with  a  less  headway  of  water  it 
would  be  impossible  to  operate  the  mill 
at  all.  Tf  this  be  so,  then  there  is  an  end 
of  this  controversy,  (or  no  one  can  ques- 
tion the  right  of  the  appellee  to  maintain 
a  dam  of  a  height  sufflicient  to  supply  the 
water  necessary  to  operate  the  mill  ac- 
cording to  its  capacity  at  the  time  of  the 
grant. 

A  good  deal  was  said  about  the  substi- 
tution of  a  turbine  wheel  for  the  old  over- 
shot wheel,  and  the  change  from  a  burr 
mill  to  a  roller  mill.  But  these  changes  in 
the  machinery  of  the  mill  do  not  affect  the 
question,  for  the  reason  that  the  proof 
shows  that  the  quantity  of  water  used  by 
the  mill  has  not  been  thereby  increaaed ; 
and,  Ro  long  as  the  appellee  does  not  in- 
crease the  quantity  or  volume  of  water, 
it  cannot  be  said  that  he  has  imposed  an 
additional  burden  upon  the  servient  es- 
tate; and,  though  the  water  in  the  race 
may  overflow  the  mouth  of  the  sewer 
which  empties  into  it,  and  though  the 
backwater  may  overflow  to  some  extent 
the  adjoining  land,  these  are  Injuries  re- 
sulting necessarily  from  the  beneflcial  en- 
joyment of  the  water-rights  and  privileges 
to  which  the  appellee  is  entitled  under  tbe 
Calvert  deed.  If  this  be  so,  there  can  be 
no  question  as  to  the  right  of  the  appellee 
to  the  writ  of  injunction.  Tbe  dam  was 
absolutely  necessary  to  supply  the  water 
to  operate  the  mill,  and  its  destruction 
meant  the  destruction  ot  the  beneflcial  en- 
joyment of  the  mill  Itself.  An  action  at 
law  would  not,  under  such  circumstances, 
afford  an  adequate  remedy.  If  tbe  dam 
was  rebuilt,  the  appellant  might  again 
deetro.y  It,  and  there  would  be  no  end  to 
this  litigation.  An  injunction  restraining 
the  appellant  from  tearing  away  or  de- 
stroying the  dam  was  therefore  a  proper 
remedy.    Decree  affirmed. 


(74  Hd.  MS) 

ZlHI.,MAN  V.  CUMBBRLANO  GLASS  CO. 

(Court  of  Appeals  of  Maryland    June  16, 1891.) 

COBPOBATIOKS — Ck>RPOB^TE  SeAL — FkSCO^  Bvi- 
SENCE, 

1.  Proof  of  formal  execution  of  a  coo  tract  Is 
unnecessary  where  it  is  averred  in  the  declara- 
tion thereon,  and  the  plea  is  payment. 

2.  A  formal  resolution  of  the  directors  of  a 
corporation,  authorizing  a  sealed  contract,  is  tin- 
necessary,  and  parol  evidence  is  admlssibleto 
show  that  the  corporate  seal  was  afBxed  thereto 
In  tbe  presence  and  by  tbe  authority  of  the  fnll 
board,  and  was  signed  by  all  the  stockholders, 
and  by  two  directors  on  behalf  of  tbe  corporation. 

8,  In  an  action  against  a  corporation  on  con- 
tract for  royalty  for  the  use  of  a  patent  Issued 
to  plaintiff,  parol  evidence  is  inadmissible  to 
sh6w  that  the  patent  was  issued  to  him  for  the 
Joint  benefit  of  himself  and  his  brother,  who  was 
a  stockholder  in  the  defendant  corporation,  and 
that,  up  to  the  time  of  bringing  the  suit,  by 
vurbal  understanding,  one-half  of  the  royalty  had 
been  paid  to  plaintiff,  and  one-half  to  his  brother. 

Appeal  from  circuit  court,  Frederick 
county. 

Action  on  contract  for  royalties  by  Jo* 
seph  Ziblman  against  the  Cumt>erland 
Glass  Company.  Verdict  and  Judgment  for 
defendant,  and  plaintiff  appeals.  Re- 
versed. 
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Acgued  before  Alvby,  C- J.,and  MiLtEB, 
RoBiNBON,  Iryinq,  Brxan,  and  McShbhby, 

David  W.  Sloan,  BenJ.  A. Richmond,  Mil- 
tou  G.  Urner,  and  C.  O.  Keedy,  for  appel- 
lant. Jamea  A.  McBenry  and  Wm.  P. 
Muulaby,  Jr.,  for  appellee. 

MiLLKR,  J.  This  Is  a  BDlt  by  tbe  appel- 
lant agaluHt  the  appellee,  a  body  corpo- 
rate, for  breach  of  a  sealed  agreement  be- 
tween them,  dated  the  1st  of  January, 
188.S,  by  which  the  corporation  agreed  to 
pay  to  tbe  plaintiff  a  certain  royalty  for 
the  use  of  a  patent  which  had  been  grant- 
ed to  him  lor  an  improvement  in  the 
method  of  making  tumblers  and  otber 
articles  of  glassware.  The  royalty  agreed 
to  be  paid  was  one  cent  on  each  and  ev- 
ery dozen  of  tumblers  or  other  glass  arti- 
cles cut,  ground,  smoothed,  oi>erated,  or 
finished  by  means  of  said  improvement 
whilst  so  used  or  operated  by  the  cor- 
poration. Tbe  case  was  tried  before  a  ju- 
ry, and  the  result  was  a  verdict  and  judg- 
ment for  the  defendant,  and  tbe  plaintiff 
bas  appealed. 

Two  excepljions  were  taken  bytbe plain- 
tiff, which. involve  the  same  question,  vie., 
the  admissibility  la  evidence  of  the  sealed 
contract  sued  on.  In  tbe  first,  the  plain- 
tiff, having  offered  evidence  tending  to 
show  the  number  of  dozens  of  tumblers 
and  other  glass  articles  tbe  company  had 
manufactured  during  tbe  year  1889  by 
means  of  this  patented  improvement,  then 
offered  in  evidence  the  contract  In  ques- 
tion, but,  upon  objection  by  tbe  defend- 
ant, tbe  court  refused  to  allow  it  to  be 
read  to  tbe  jury.  We  think  there  is  error 
In  this  ruling.  The  declaration  sets  out 
.  tbe  substance  of  the  agreement,  which,  on 
its  face,  purports  to  be  signed  and  sealed 
by  the  plaintiff,  and. to  have  affixed  to  it 
the  corporate  seal  of  the  defendant.  It 
also  purports  to  be  signed  and  sealed  by  a 
.number  of  other  parties,  who,  according 
to  the  offer  of  proof  in  the  subsequent  ex- 
ception, were,  together  with  the  plaintiff, 
the  holders  of  all  the  stock  of  tbe  compa- 
ny, and'  one  of  them  Its  secretary  and 
treasurer  and  tbe  custodian  of  its  corpo- 
rate seal  Now,  it  seems  to  us  clear  that 
upon  the  plead ingrs  the  contract  was  ad- 
missible In  evidence  without  formal' proof 
of  its  execution.  So  far  as  the  record 
shows,  no  plea  of  noa  est  factum  was  in- 
terposed, and,  if  there  was  such  a  plea,  It 
was  withdrawn  before  the  trial,  and  the 
case  was  tried  upon  issue  joined  upon  the 
plea  that  tbe  defendant  had  satisfied  and 
discharged  the  plaintiff's  claim  by  pay- 
ment before  suit  brought.  This  was  the 
state  of  pleadings  under  which  the  ruling 
in  question  was  made.  Tbe  declaration 
averred  the  execntlop  of  the  sealed  con- 
tract. The  plea  of  payment  admits  Its  ex- 
ecution according  to  the  well-settled  rule 
that  every  plead  hig  is  taken  to  confess  such 
traverslble  matters  alleged  on  the  other 
side  as  it  does  nut  traverse.  Johnson  v. 
Railroad  Co.,  63  Md.  Ill;  Parr  v.  State.  71 
Md.  232, 17  Atl.  Rep.  1020.  Moreover,  the 
very  question  now  before  us  was  decided 
in  Burtles  v.  State,  4  Md.  278.  In  that  case 
the  suit  was  on  a  constable's  bond,  and 


was  tried  on  issue  joined  on  tbe  plea  of 
general  performance.  The  court  held  tbat 
this  plea  admitted  the  proper  execution 
of  tbe  bond  and  all  the  prerequisites,  and 
said.  "Had  the  defendant  designed  to 
avail  himself  of  any  supposed  Irregularity 
In  tbe  execution  of  tbe  bond,  he  should 
have  done  so  by  a  plea  of  oon  eat  factum." 
It  seems  clear,  therefore,  tbat  In  this  state 
of  the  pleadings  no  proof  of  the  execution 
of  the  agreement  was  necessary  in  order 
to  allow  it  to  be  read  to  the  jury.  This 
renders  it  unnecessary  to  decide  whether 
the  case  is  also  covered  by  the  act  of  1888, 
c.  248;  Code.  art.  75,  §  23,  subd.  108. 

In  the  next  exception  the  plaintiff  under- 
took to  prove  tbe  execution  of  tbe  agree- 
ment, and  for  tbat  purpose  offered  to 
prove  that  all  the  persons  whose  names 
are  signed  thereto  were  stockholders  of 
the  company,  and  holders  of  all  the  capi- 
tal stock  tbereof ;  that  the  board  of  di- 
rectors  consisted  of  three,  vis.,  tbe  plain- 
tiff, who  was  the  president  of  the  compa- 
ny, Anthony  Zihlman,  and  L.  A.  Fletcher, 
tbe  latter  of  whom  was  its  secretary, 
treasurer,  and  custodian  of  its  corpo- 
rate seal;  that  at  a  meeting  of  the  direct- 
ors tbe  contract  was  signed  by  Anthony 
Zihlman  and  L.  A.  Fletcher  on  behalf  of  the 
company ;  that  by  authority  of  the  board 
of  directors  at  this  meeting  the  corporate 
seal  of  the  company  was  there  and  then 
affixM  to  the  contract  by  the  secretary, 
and  that  the  impression  of  tbe  seaJ  used 
on  thecon  tract  is  the  corporate  seal  of  the 
company,  adopter!  and  used  as  such  by 
it  at  tbat  time;  that  the  directors  usual- 
ly held  their  meetings  for  the  transaction 
of  the  ordinary  business  of  the  company 
without  making  or  keeping  any  minutes  of 
their  proceedings,  and  that  no  minutes  of 
the  meeting  at  which  this  contract  was 
signed  and  sealed  as  aforesaid  were  made 
or  kept  by  the  company  or  any  of  its 
agents  or  offloere.  But  upon  objection 
made  the  court  refused  to  allow  tbe  plain- 
tiff to  offer  any  of  said  matters  in  evidence 
to  the  jury.  'W'e  think  this  ruling  was  al- 
so erroneous.  In  our  opinion,  it  was  com- 
petent for  this  corporation  to  bind  Itself 
by  this  contract  under  its  corporate  seal, 
and  that  the  fact  that  it  did  so  may  be 
proved  otherwise  than  by  a  formal  reso- 
lution in  writing  of  its  board  of  directors 
spread  upon  its  minutes.  Sealing  was  the 
essential  part  of  the  execution  of  this 
agreement  by  tbe  corporation,  a«id  the 
essential  facts  to  bo  proved  are  that  the 
seal  affixed  to  this  instrument  was  in  fact 
the  corporate  seal  of  tbe  company,  and 
that  it  was  duly  and  properly  affixed 
thereto.  The  offer  to  prove  this  by  parol 
evidence  is  clear  and  satisfactory.  It  is 
that  the  seal  affixed  was  the  corporate 
seal  of  the  company  then  uwd  ami  adopt- 
ed by  it  as  such;  that  it  wasafllxed  in  the 
presence  and  by  the  autftorlty  of  tbe  full 
board  of  directors,  by  their  secretary, 
who  was  Its  custodian ;  and  tbat  it  was 
also  signed  by  all  the  then  stockholders  of 
the  corporation  ;  and  that  it  was  signed 
by  Anthony  Zihlman  and  Fletcher  for 
and  on  behalf  of  the  company.  It  is  hard- 
ly possible  to  conceive  of  more  complete 
proof  of  the  execution  of  a  sealed  Instru- 
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ment  by  a  corporation  than  this,  provid- 
ed anch  proof  may  be  made  by  parol  testi- 
mony. We  have  already  said  that,  In  our 
opinion,  aoch  testimony  may  be  used  for 
that  purpose.  The  old  doctrine  that  a 
corporation  can  bind  Itself  by  contract 
only  by  a  formal  resolution  In  writing 
adopted  by  Its  board  of  directors  has 
ion;;  since  been  repudiated  by  the  modem 
decisions,  both  lu  England  and  in  this 
country,  and  no  authority  on  that  subject 
need  be  cited.  We  cannot  distluguisb  this 
case  from  that  of  Uusquehanna,  etc., 
Co.  V.  General  Ins.  Co.,  a  Md.  305,  where 
the  execution  of  a  mortgage  by  the  appel- 
lant corporation  was  proved  by  parol  tes- 
timony leet)  strong  than  that  embraced  in 
thin  offer,  and  where  the  mortgage  was 
held  valid  and  binding  upon  the  corpora- 
tion. For  these  errorsthe  Judgment  must 
be  reversed  and  a  new  trial  awarded. 

Ha\-}ng  thus  disposed-  of  all  exceptions 
talEcn  by  the  appellant,  the  authority  of 
this  court  over  the  >ippeal  would  in  most 
eases  cease.  But  the  court  below  sus- 
tained a  demurrer  to  tb»  defendant's  sec- 
ond plea.  This  was  a  roUng  ad  verse  to 
the  appellee,  and,  as  the  appeal  comes 
from  the  circuit  court  for  Frederick  coun- 
ty, It  is  insisted  that  by  the  local  laws  for 
that  county  it  is  made  obligatory  upon 
this  court  to  decide  this  question.  The 
local  law  rtiied  on  is  found  in  the  Code  uf 
Public  Local  Laws,  art.  11.  §$  76,  77.  It 
may  well  b<;  doubted  wliether  these  sec- 
tions embrace  the  case  of  a  ruling  ou  de- 
murrer adverse  to  the  party  not  appeal- 
ing. But,  assamlng  that  they  do,  we  have 
no  difficulty  in  affirming  the  correctness 
of  this  ruling.  This  second  plea  avers  in 
substance:  (1)  That  the  Invention  for 
which  the  patent  was  issued  In  187U  was 
made  and  the  patent  procured  by  the  Joint 
labor,  efforts,  and  expense  of  the  pialntitf 
and  hlB' brother  Anthony,  and  the  patent 
was  issued  in  the  name  of  the  plaintiff  for 
convenience,  and  for  the  CQual  benefit  of 
each,  and  that  from  the  time  of  its  issue 
to  the  present  Anthony  has  received  from 
the  defendant  and  others  who  have  uaed 
the  pat«it  one-half  of  the  royalty  agreed 
upon  for  its  use.  (2)  That  when  the  de- 
fendant company  was  organized  In  1888 
(the  plaintiff  and  Anthony  then  and  ever 
since  holding  a  majority  of  its  capitul 
stock)  the  (i^alntiff  had  a  verbal  agree- 
ment made  in  his  own  name  with  thenom- 
pany  that  it  should  pay  one  cent  per  dox> 
tsa  for  all  glassware  dninhed  by  this  pat- 
taat  process,  as  royalty,  one-half  of  which 
was  to  be  paid  to  the  plaintiff,  and  one- 
half  to  Anthony,  as  equal  Joint  owners  of 
the  patent.  (8)  Thac  subsequently  the 
sealed  contract  sued  on  was  made  in  the 
name  for  the  use  and  equal  benefit  of  the 

Elaintifl  and  Anthony,  and  that,  under  and 
y  virtue  of  said  first  agreement  and  the 
agreement  sued  on,  the  defendant  paid  one- 
half  of  the  royalty  earned  by  the  patent  to 
the  plaintiff  down  to  the  time  of  bringing 
this  salt,  and  the  other  halt  to  Anthony, 
according  to  the  understanding  between 
the  defendant,  the  plaintiff,  and  said  An- 
thony, and  by  tlie  direction  and  approval 
of  the  plaintiff.  This  plea  is  pleaded  as 
a  common-law  defense  toan  action  on  a 
contract  under  seal.  It  seeks  to  vary  and 
T.22A.no.6— 18 


coDtradtet  not  only  the  express  terms  of 
the  patents,  but  those  of  the  sealed  con- 
tract itself,  by  verbal  proof,  and  by  a  ver- 
bal agreement  made  before  the  contract 
sued  on  was  executed,  and  by  a  verbal 
agreement  or  understanding  made  iobae- 
quently  thereto.  That  this  is  no  legal  de- 
fense to  the  action  seem  to  us  too  clear 
for  argument.  It  is  simply  a  matter  of 
.  which  a  court  of  equity  alone  has  cogni- 
sance. What  would  be  its  effect  if  this 
plea  had  been  pleaded  as  a  defense  on  equi- 
table grounds,  under  therecentlaw  of  1888, 
c.  547,  codified  In  article  75  of  the  Code,  8 
83,  is  clearly  a  matter  not  before  us,  and 
it  would  be  highly  Improper  to  express 
any  opinion  on  the  subject,  as  the  question 
has  not  been  argued  by  counsel  for  the  ap- 
pellant. The  law  referred  to  expressly 
provides  that  such  a  plea  shall  begin  with 
the  words:  "For  defense  on  equitable 
grounds,  or  words  to  the  like  effect." 
There  are  no  such  words  at  the  commence- 
ment of  this  plea,  and  we  must  aflBrm  thla 
ruling.  Judgment  reversed,  and  new  trial 
awarded. 

"  (88  Vt  8I»> 

International  Trust  Co.  r.  Absiqnke  op 
West  Rdtland  Marble  Uo. 

(Supreme  Court  of  Vemuynt.    Rutland.    Jan. 
Term,  1890.) 

Imsolvbnct— Proof  or  Ci.t.iM»— Cbbditoks  Hold- 
INO  Beccivtibs. 
R.  L.  Vt.  1880,  I  1802,  reUtive  to  Insolv- 
ency, provides  that,  when  a  creditor  holds  a 
mortgage  upon  the  debtor's  property,  such  prop- 
erty shall,  If  the  creditor  or  assignee  requires  it, 
be  sold  under  order  of  court,  and  the  proceeds 
applied  towards  thepaymont  of  the  claim  secured 
thereby,  and  the  mortgagee  shall  be  admitted 
as  a  creditor  for  the  residue,  if  any,  bat,  if  he 
so  elects,  he  may  release  his  seounty,  and  be 
admitted  as  a  creditor  for  the  whole  of  his  debt. 
Section  1801  provides  that  no  det)t  shall  be  «1- 
loired  unless  the  creditor  makes  oath  that  he  has 
not  "received  security  or  satisfaction  beyond 
what  has  been  dispose  of  agreeably  to  law. '" 
Held  that,  where  a  mort^ragee  has  foreclosed  a 
mortgage  after  assignment  l^  the  mortmgor,  the 
«ai>aid  balance  of  the  claim  secured  by  suoh 
mortgage  will  not  be  allowed  against  the  balance 
of  the  estate. 

Exceptions  from  Rutland  county  court; 
Powers,  Judge. 

Action  by  the  International  Trust  Com- 
pany, Trustee,  against  the  assignee  of  the 
West  Rutland  Marble  Company,  for  the 
allowance  of  a  claim.  Judgment  for 
claimant.  Defendant  brings  exceptions. 
Reversed. 

P.  B.  Kendall  and  J.  C.  Baker,  for  plain- 
tiff.   G.  'E,  Luwrevce,  for  defendant. 

Munson,  J.  The  statute  provides  that 
the  judge  of  the  conrt  of  insolvency  shall 
execute  to  the  assignee  of  an  insolvent 
debtor  an  assignment  of  all  the  debtor's 
estate  not  exempt  from  attachment,  and 
that  such  assignment  shall  vest  in  the  as- 
signee all  theproperty  uf  the  debtor  which 
heconld  have  lawfully  sold  or  conveyed, 
or  which  could  have  been  taken  on  execn- 
tiun  npon  a  judgment  against  him.  R.  L. 
S§  1818, 18%.  This  conveyance  is  effectual 
to  PUSH  to  the  assignee  all  the  debtor's  at- 
tachable realty  in  this  state,  subject  to 
soch  valid  incumbrances  as  the  debtor 
may  have  placed  npon  it.    All  mortgage 
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aecurlty  recognised  as  raltd  by  the  Inaolv- 
ent  law  remains  undisturbed,  except  so 
far  as  It  may  be  affected  by  the  provislous 
made  {or  the  disposal  of  the  property.  It 
Is  provided  that,  -when  a  creditor  has  a 
mortgaKe  upon  the  property  of  the  debt- 
or as  security  for  bis  claim,  the  property 
so  held  as  security,  if  either  the  assiKneeor 
the  creditor  requires  it,  shall  be  sold  un- 
der the  order  of  the  court,  and  in  such 
manner  as  the  jud^e  shall  direct.  When 
the  property  Is  thus  disposed  of,  the  pro- 
ceeds of  The  sale  are  to  be  applied  to- 
wards the  payment  of  the  secured  claim, 
and  the  residue,  if  any,  may  be  presented 
for  allowance.  But,  it  the  mort^af^ee 
chooses,  he  may  release  the  property  held 
as  security,  and  be  admitted  as  a  creditor 
for  the  whole  of  his  claim.  B.  L.  §  1802. 
The  contention  Is  as  to  the  meaning  and 
effect  of  this  section.  The  claimant  in- 
sists that  it  can  at  all  Itself  of  Its  security 
by  foreclosure  under  the  general  law,  and 
afterwards  proceed  against  the  insolv- 
ent estate  for  the  urksatisfled  portion  of 
its  claim,  the  same  as  it  might  have 
brought  suit  against  the  debtor  for  such 
balance,  if  It  had  not  been  adjudged  in- 
solvent. It  has  acted  upon  this  view  of 
the  law,  and,  having  realized  Upon  its  se- 
curities, now  seeks  to  prove  the  btilance  of 
its  claim  as  an  unsecured  indebtedness. 
In  considering  its  right  to  do  so,  we  con- 
flne  ourselves  to  that  branch  of  the  case 
which  relates  to  the  mortgage  of  proper- 
ty In  this  state.  The  insolvent  law  con- 
templates that  all  the  attachable  proper- 
ty of  an  insolvent  debtor  shall  come  under 
tha  control  of  the  court  of  insolvency, 
and  be  disposed  of  in  accordance  with  the 
provisions  of  that  law.  It  undertakes, 
through  the  supervision  of  the  court  and 
the  action  of  the  assignee,  to  secure  for 
the  benefit  of  the  creditors  generally  what- 
ever margin  there  may  be  in  the  debtor's 
incumbered  property.  The  section  In 
4]ueBt]on  was  evidently  framed  with  this 
object  in  view.  It  is  within  the  power  of 
the  legislature  to  provide  that  a  secured 
credltorshall  pursuecertaln  methods  in  re- 
gard to  his  security  to  entitle  him  to 
share  with  the  unsecured  creditors  upon 
the  balance  of  his  claim.  It  has  not  de- 
clared in  so  many  words  that  a  failure  to 
follow  the  methods  provided  In  the  sec- 
tion cited  shall  debar  one  from  this  privi- 
lege; and  we  must  determine,  from  a  con- 
sideration of  the  whole  statute,  whether 
such  was  the  legislative  Intent.  The  ques- 
tion is  not  as  to  the  mortgagee's  right  to 
avail  himself  of  his  security  in  the  usual 
way,  if  not  pi-ecluded  by  the  action  of  the 
assignee.  The  question  is,  what  are  bis 
rights  under  the  insolvent  law,  if  he  sees 
fit  to  avail  himself  of  bis  security  in  disre- 
gard of  the  methods  provided  by  that 
law?  We  think  the  statute  does  not  per- 
mit a  secured  creditor  to  proceed  Independ- 
ently of  the  court  of  insolvency  no  far  as 
his  security  is  concerned,  and  afterwards 
come  into  that  court  for  a  dividend  upon 
such  balance  as  may  be  left  unsatisfied. 
He  must  dispose  of  his  security  under  the 
order  of  the  court,  if  he  wishes  to  prove 
the  unsatisfied  balance  of  his  claim.  If  he 
would  share  with  other  creditors  on  the 
ground  of  Insufficient  security,  he  must  so 


manage  his  security  that  the  court  may 
know  that  the  unsatisfied  balance  is  no 
larger  than  It  should  be.  By  a  sale  of  the 
property  under  the  direction  of  the  court, 
all  Interests  are  protected,  and  the  nnse- 
cnred  balance  Is  positively  ascertained. 

But  at  the  time  the  claimant  made  Its 
application  for  a  sale  of  the  property  it 
had  ceased  to  be  a  creditor  holding  se- 
curity for  the  payment  of  a  debt.  The 
property  had  been  taken  in  payment,  and 
had  ceased  to  be  security.  The  claimant 
had  become  the  absolute  owner  of  the 
property,  and  its  petition  was  an  attempt 
to  make  the  estate  take  it  back  at  such 
price  as  it  would  then  command.  A  sale 
under  such  circumstances  is  not  what  the 
statute  provides  for.  So,  if  a  claim  upon 
which  property  has  thus  been  taken  is  prov- 
able, the  unsatisfied  balance  must  be  ascer- 
tained as  It  would  have  been  In  an  action 
against  the  debtor.  But  we  think  It  is 
not  the  intention  of  the  law  to  permit 
a  creditor  to  obtain  the  property  con- 
veyed him  as  security  without  any  super- 
vision in  the  interest  of  the  estate,  and 
afterwards  subject  the  Rstate  to  the  ex- 
pense ot  establishing  its  real  value,  and 
to  the  danger  of  loss  from  being  unable 
to  do  so.  The  fact  that  the  assignee  may 
prevent  this  independent  action  of  the 
creditor  by  an  application  for  an  order  of 
sale  does  not  affect  the  question  involved. 
Mo  obligation  is  cast  upon  the  assignee 
to  act  in  the  matter,  and  the  estate  loses 
nothing  by  his  failure  to  do  so.  When  the 
creditor  proceeds  by  petition  to  foreclose, 
the  assignee  may  well  suppose  that  he 
has  chosen  his  remedy,  and  will  make  no 
demand  upon  the  general  assets.  The  as- 
signee may  suffer  the  property  to  go  upon 
foreclosure,  if  in  full  satisfaction  of  the 
claim,  when  if  otherwise  he  would  have 
required  a  sale.  But  the  se<-tlon  in  ques- 
tion relates  to  any  mortgage  or  pledge  of 
real  or  personal  estate;  and  it  is  evident 
that  one  having  a  pledge  of  personal 
property  might  easily  dispose  of  the 
security  before  an  assignee  was  appointed. 
In  such  a  case,  the  action  of  the  creditor 
would  preclude  the  assignee  from  the  ex- 
ercise of  his  right  to  have  the  property 
sold  under  the  order  of  the  court.  The 
legislature  could  hardly  have  intended  that 
one  should  be  admitted  as  acreditor  after 
having  pursued- a  course  thus  Inconsistent 
with  the  requirements  of  the  statute. 
Our  Insolvent  law  is  largely  modeled 
after  that  of  Massachusetts.  This  section 
is  substantially  like  the  corresponding 
section  in  the  Massachusetts  law,  except 
that  it  does  not  in  terms  declare  that,  if 
the  property  is  not  disposed  of  as  therrin 
provided,  the  creditor  shall  not  be  al- 
lowed to  prove  any  part  of  bis  debt;  and 
It  is  claimed  that  the  omission  of  this  pro- 
hibition must  be  taken  to  indicate  an  In- 
tmtlon  to  permit  such  proof,  notwith- 
standing a  different  disposition  ot  the 
property.  This  view  is  entitled  to  and 
has  received  careful  consideration;  but  we 
are  satTflHed  that  it  should  not  control 
the  construction  of  this  section,  as  against 
the  general  spirit  and  manifest  purpose  of 
the  law.  We  think  this  conclusion  Is  in 
accordance  with  the  terms  of  the  oatb 
which  is  required  ot  the  creditor  in  proof 
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of  bis  claim.  He  mnst  vwear  that  be  baa 
not  "received  aecarlty  or  aatlaf action  be- 
yond what  baa  been  disposed  ot  aieriee- 
ably  to-  law,"  and  It  is  provided  that 
no  claim  shall  be  allowed  nnless  the  atate- 
nienta  of  the  oath  are  true.  We  think 
that  aa  to  any  action  aabtiequent  to  a  pe- 
tition in  insolvency  the  law  here  Intended 
is  the  inaolveut  law,  and  that,  nnlesa  the 
aecnrlty  has  been  disposed  of  in  the  manner 
pointed  oat  by  that  law,  it  has  not  been 
disposed  ot  agreeably  to  law,  within  the 
meaning  ot  the  oath.  A  creditor  who  has 
secnrlty  may  release  it,  and  proye  his 
whole  claim.  He  may  have  the  property 
sold,  and  the  arails  applied  npon  bis 
claim,  and  prove  the  balance.  These 
are  tbe  only  methods  open  to  him  as  a 
claimant  in  insolvency.  Any  other  coarse 
will  debar  him  from  the  privilege  of  shar- 
ing in  tbe  general  assets.  Similar  views 
were  expressed  In  Rogers  v.  Heath's 
Adm'r.  63  Yt.  101, 18  Atl.  Rep.  1048.  Judg. 
ment  reversed;  claim  disallowed;  to  be 
certified,  etc. 

OT  H,  I.  388)  ' 

Fannino  v.  Cbaob. 
(SupremeCmut  of  Rhode  Ulcmd.  June  18, 1801.) 
SbAXvaB— ImsKnoir  to  ComaT  OrrsKsa. 
It  la  not  alander  per  «e  to  say  of  another 
that  he  "is  going  to  start  a  house  of  ill  fame,  so 
sign  a  protest  against  liiin, "  since  the  words  only 
charge  an  lateimon  to  oommlt  tbe  offense. 

Action  by  Bartholomew  Fanning 
against  James  H.  Chace  for  slander.  On 
demurrer  to  the  declaration.  Demarrer 
■astalned. 

George  J.  West,  tor  plaintiff.  James  M. 
Bipley  and  Qeorge  A.  UttletteM,  for  de- 
fendant. 

TiLUNeBAST,  J.  Tbis  is  an  action  of 
trespass  on  the  case  for  slander.  The  dec- 
laration, to  which  tbe  dr^fendant  demars, 
sets  ont  that  the  plaintiff  is  a  licensed  re- 
tail liquor  dealer  in  the  city  of  Providence, 
and  has  been  such  tor  a  long  time.  That, 
anticipating  a  renewal  of  his  license  for 
the  year  1890^1,  he  made  large  par- 
chases  of  liquors  in  advance,  and  also  re 
fitted  and  refumished  his  saloon  at  large 
expense.  That  the  defendant,  well  know- 
ing tbe  premises,  bot  intending  to  injnre 
blm,  tbe  plaintiff,  and  prevent  him  from 
again  procaring  a  license  for  the  carrying 
on  of  his  said  basinesa,  in  tbe  presence  and 
heaijng  of  divere  good  dtisens,  ottered, 
declared,  and  pablished  tbe  following  false, 
scandalous,  and  mallcioas  words  of  and 
concerning  the  plain  tiff,  vis. :  "He  [mean- 
ing tbe  plalutilf]  is  going  to  start  a  bouse 
of  111  fame,  [meaning  a  bouse  to  be  kept 
for  the  purposes  of  prostitution,]  so  sign 
a  protest  against  him,  [meaning  the  plain- 
tiff;]" meaning  and  intending  thereby 
that  said  plaintiff  was  going  to  start  a 
boose  to  be  kept  and  maintained  for  tbe 
purposes  of  prostitution ;  and  that  said 
plaintiff  ooght  not  to  be  granted  a  license 
to  carry  on  the  business  ot  retail  liquor 
dealer  as  be  desired.  In  accordance  with 
bis  application  on  file  in  tbe  office  of  the 
license  commissioners  in  said  city,  and  to 
therefore  sign  a  written  remonstrance 
protesting  that  said  plaintiff  ought  to  be 
lefoned  a  license,  wnicb  said  defendant 


then  and  there  presented  to  said  people. 
Tbe  declaration  farther  sets  oot  that,  in 
consequence  of  tbe  uttering  and  publish- 
ing ot  said  words  by  the  defendant,  the 
mniority  of  persons  owning  the  greater 
part  of  tbe  land  within  200  feet  ot  tbe  said 
saloon,or  who  were  occupants  otit,  signed 
a  remonstrance  protesting  that  license 
should  not  be  granted  to  tbe  plaintiff  to 
carry  on  said  businesss,  whereopon  said 
license  commissioners  refused  to  grant 
such  license,  and  were  rendered  onsble  to 
grant  tbe  same;  and  alleging  special  dam- 
age. 

Tbe  principal  ground  urged  in^  support 
o(  the  demurrer  is  that  the  words  com- 
plained of.sinoe  they  do  not  amount  to  an 
Imputation  of  tbe  commission  of  an  of- 
fense, but  only  to  a  charge  of  an  intention 
to  commit  one,  are  not  actionable  either 
perse, or  from  having  caused  special  dam- 
age. The  main  question  raised  by  the  de- 
murrer thcrelore  is  this,  vis. :  Are  words 
actionable  which  merely  impute  a  crim- 
inal intention  to  another?  We  think  tbis 
question  must  be  answered  in  the  oega- 
tiv«.  Words  which  falsely  charge  a  per- 
son with  the  commission  of  u  criminal 
offense  are  actionable  upon  the  familial 
ground  that  they  may  endanger  blm  by 
subjecting  him  to  the  penalties  of  the  law, 
and  render  him  Infamous  In  the  commu- 
nity. But  the  charge,  in  order  to  be  ob- 
noxious to  the  law,  most  be  of  an  offense 
actually  committed  or  attempted,— a  pun- 
ishable offense,— and  not  of  an  offense  exist- 
ing in  contemplation  or  intention  merely; 
for  the  la  w  does  not  take  cognizance  of 
one's  Intentions  merely,  ho  wever  mallcioas 
or  wicked  they  may  be,  but  only  takes 
coguisance  thereof  when  coopled  with  and 
giving  slgnilicance  to  bis  acts.  So  that, 
in  order  to  render  one's  intent  of  any  im- 
portance In  the  eye  of  the  law,  it  must  be 
combined  with  his  act.  It  therefore  fol- 
lows that,  as  mere  intent  to  commit  a 
crime  is  not  a  violation  of  the  law,  and 
hence  not  punishable,  to  accuse  one  of 
having  such  an  intent  is  not  to  accuse  blm 
ot  any  crime  or  offense.  The  language 
which  the  plaintiff  complains  of  as  l)elng 
slanderous  is  this :  "  He  Is  going  to  start 
a  bouse  of  111  fame. "  This  language,  if  in- 
deed it  is  anything  more  than  tbe  expres- 
sion ot  an  opinion  on  the  part  ot  the  de- 
fendant, does  not  amount  to  a  charge  ot 
any  crime  or  offense,  or  even  ot  an  at- ' 
tempt  to  commit  one.  That  such  a  charge 
is  not  actionable  is  one  of  the  tew  things 
in  the  law  of  slander  which  is  evidently 
settled  beyond  controversy.  The  law  up- 
on this  point  is  well  stated  in  the  Ameri- 
can Encyclopedia  of  Law  (volume  18, 
p.  353)  as  follows:  "Words  which  pierely 
impute  a  criminal  Intention,  not  yet  put 
into  action,  are  not  actionable.  Guilty 
thoughts  are  not  a  crime.  But  as  soon  as  - 
any  step  is  taken  to  carry  out  such  inten- 
tion, as  soon  as  any  overt  act  Is  done,  an 
attempt  to  commit  a  crime  bas  been 
made:  and  every  attempt  to  commit  an 
indictable  offense  is,  at  common  law,  a 
misdemeanor,  and  in  itself  Indictable. 
"To  impute  such  an  attempt  Is,  therefore, 
clearly  actlonablu. "  In  Cornelias  v.  Van 
Slyck,  21  Wend.  70,  71,  the  court,  in  speak- 
ing of  the  sense  In  which  the  words  shoold 
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be  taken,  say:  "Where  they  plainly  Im- 
port a  charge  of  mere  Intention  to  do  a 
criminal  act,  or  only  amount  to  an  asser- 
tion that  the  plaintiff  will  do  It  at  a  f  uturn 
time,  they  are  not  actionable. "  In  Seat  on 
V.  Cord  ray,  Wright,  101,  the  conrt  say: 
"An  action  may  be  sustained  for  charging 
another  with  being  a  thief,  or  with  hav- 
ing stolen,  but  not  for  Imputing  a  mere  in- 
tention to  steal,  or  with  having  an  evil 
disposition.  The  foundation  of  the  slan- 
der is  that  the  charge,  1t  true,  would  sub- 
ject the  accused  to  infamous  punishment; 
an  evil  disposition,  without  act,  cannot 
so  subject  any  one. "  See,  also,  Townsh. 
Sland.  and  L.  (Sd  £d.  161;)  McKee  v. 
JngallB,  4  Scam.  80;  Harrison  v.  Stratton, 
4  Esp.  218;  Wilson  v,  Tatnm,  8  Jones,  (N. 
C.)800;    Stoner  v.  Aodely,  Cro.  Eli*.  260; 

Dr.  Foe's  Caae,  cited  In  Murrey  v. ,  2 

Bulst.  206;  1  Vln.  Abr.  440;  Odgers,  Sland. 
&  L.  57;  Slllars  v.  Collier,  161  Mass.  60, 
63,  54,  28  N.  E.  Rep.  723.  But  the  plaintiff 
contends,  in  support  of  his  declaration, 
that  any  defamatory  or  disparaging 
words  spoken  bf  another,  which  cause 
special  damage,  are  actionable.  While  we 
cannot  subscribe  to  quite  so  broad  astate- 
ment  of  the  law  as  this,  yet  we  think  that 
the  proposition  is  substantially  correct; 
that  is  to  say,  that  false,  defamatory 
words,  sp.oken  of  another,  are  either  ac- 
tionable per  se,  or  by  reason  of  having 
caused  special  damage.  We  do  not  think, 
however,  that  the  words  relied  on  In  the 
declaration  are  defamatory,  within  the  le- 
gal meaning  of  that  term.  To  defame  an- 
other by  langnage  is  to  barm  or  destroy 
his  good  fame  or  reputation,  or  to  dis- 
grace or  calumniate  htm.  In  order  to 
have  this  evil  ettect,  however,  it  Is  evident 
that  the  language  used  concerning  him 
must  relate  to  his  conduct  or  character  as 
they  now  are  or  have  been  in  the  past, 
and  not  be  the  mere  opinion  of  the  speak- 
er as  to  what  they  will  be  at  some  indefi- 
nite period  in  the  future.  In  other  words, 
that  language  which  amounts  to  a  mere 
assertion  or  opinion  as  to  what  will  be 
the  future  conduct  orrharacter  of  another 
Is  not  actionable;  but  that  it  Is  only  ac- 
tionable when  it  relates  to  what  the  per- 
son now  is,  or  has  been  in  the  past,  or  to 
what  he  Is  doing  or  attempting  to  do,  or 
has  done  or  attempted  to  do  in  the  past; 
that  is,  when  it  relates  to  something  act- 
ual, instead  of  something  which  Is  merely 
imaginary  or  conjectural.  The  character 
of  a  man  is  what  he  notv  is,  and  not  what 
he  may  be  at  some  future  time.  Among 
the  multitude  of  different  forms  of  expres- 
sion found  in  the  books  which  have  been 
held  to  be  actionable  we  have  been  unable 
to  find  any  case,  nor  have  we  been  referred 
to  any,  in  which  language  analogous  to 
that  relied  on  In  the  plaintiff's  declaration 
has  been  held  sufScient  to  maintain  an  ac- 
tion for  slander.    Demurrer  sustained. 


(17  H.  I.  358)  '     ■"~~~~ 

McAuLiFFE  T.  Gash. 

{Stepreme Covrt of Bhode Island.   Apriltl,  1891.) 

Tbespass— Ektekino  Plaimtiff's  Closb. 

^b.  St.  R.  I.  o.  98,  i  18,  reQulring  special 

constables  and  others  to  kill  all  dogs  going  at 

large,  not  Uoeoaed  and  collared  according  to  law, 


and  providing  conmn^tion  for  each  dog  so  killed, 
confers  no  authority  on  a  special  constable  to  go 
upon  the  close  of  another  to  obtain  the  body  oi  a 
dog  which  he  had  poisoned  on  a  public  street 

Trespass  quare  clavsuea  by  Patrick  Mc- 
Aulllfe  against  Thomas  Gash.  On  de- 
murrer to  plea.  Sustained.  The  defend- 
ant Justified  entering  the  plaintiff's  close, 
setting  up  that  be  was  a  duly-qualifled 
special  constable,  whose  duty  was  to  kill 
"  all  dogs  not  licensed  and  collared  accord- 
ing to  law,  and  going  at  large  In  said  city 
of  Newport,  and  to  bury  the  same;"  that 
be  killed  by  poison  a  dog  not  licensed  and 
collared  on  a  public  street,  and  went  on 
the  plaintiff's  close,  whither  the  dying  dog 
had  wandered,  to  obtain  the  dug's  body 
for  burial. 

iSaaiiiel  R.  HoBey>  for  plaintiff.  Willlum 
P.  SheMeld,  Jr.,  for  defendant. 

Per  Cubiam.  We  do  not  think  that  the 
Justification  attempted  to  be  set  up  in  the 
defendant's  second  pleais  sufficient.  Pub. 
St.  B.  I.  c  93.  §  13,  as  follows:  "Any  per- 
son may,  and  every  such  special  constable 
BO  appointed  and  police  officer  and  c6u- 
stable  shall,  kill  or  destroy,  oricause  to  be 
killed  or  destroyed,  all  dogs  going  at. 
large,  and  not  licensed  and  collared  ac- 
cording to  law;  and,  for  each  dog  so 
killed,  destroyed,  and  burled,  such  special 
constable  shall  be  entitled  to  receive  from 
the  town  or  cltj'  treasurer  the  sum  of  two 
dollars,  "^upon  which  the  defendant  re- 
lies, confers  no  authority  to  enter  upon 
the  close  of  another  for  the  purpose  of 
killing  or  destroying  dogs  going  at  large, 
and  not  licensed  or  collared  according  to 
latf.  Underaslmiiar  statute  in  Massachu- 
setts, (St.  1858,  c.  189,  §  1,)  which  declared 
that  it  should  be  the  right  of  any  person, 
and  the  duty  of  any  sheriff,  deputy  sbw- 
ifi,  or  constable,  upon  the  request  of  any 
legal  voter,  to  kill  a  dog  going  at  large 
and  not  registered  and  collared  as  provided 
by  that  statute,  It  was  held  that  no  au* 
tborlty  was  conferred  to  enter  the  dwell- 
ing-house of  another  io  order  to  kill  such 
a  dog.  Bishop  v.  Fahay,  15  Gray,  61. 
And  again.  In  Kerr  v.  Seaver,  11  Allen,  151, 
under  another  Massachusetts  statute,  (St. 
1864,  c.  299.)  which  might  nt  first  glance 
seem  to  give  a  broader  authority,  since  it 
authorises  the  killing  of  dogs  not  licensed 
and  collared  according  to  Its  provisions, 
not  merely  when  going  at  large,  but 
"  whenever  and  wherever  found,"  it  was 
held  that  the  defendant  was  guilty  of  a 
trespass  in  entering  a  dwelling-huuse 
without  the  consent  of  the  owner,  express 
or  implied,  for  the  purpose  of  catching  and 
killing  such  a  dog  which  had  taken  refuge 
there.  And  see,  also,  to  the  same  effect, 
Cozzens  v.  Naaon,  109  Mass.  275,  Demurrer 
sustained,  and  plea  overruled. 

a?  H.  I.  358) 

In  r»  Sherman. 
{kwfiremeCoiwrtofShodeltUmi.  AprU13,1891.) 
Insanity— EviDBKOB  of^-Confikbmbnt  in  Hos- 

PlTAli— REOOONIZAJiOB. 

1.  Under  Pab.  Laws  R.  I.  July  23,  1S89,  c. 
819,  S  2,  providing,  among  other  things,  that, 
where  the  uourt  has  adjudged  any  one  insane,  it 
shall  commit  him  to  the  Butler  Hospital,  nnless 
a  recognlzanoe  be  given  that  he  shall  not  be  per- 
mitted to  go  at  wge  imtil  restored  ta  mental. 
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soandnees,  there  to  bedetftiiMd  wtil,  t(po&  exam- 
ination, he  is  declared  to  bs  restored  to  meotal 
soundness,  or  to  be  no '  lon^r  under  neoesaity  of 
restraint,  or  until  suoh  reoogniiance  be  given, 
one  who  has  glvep  the  statutory  recognizance  can 
only  be  released  upon  restoration  to  mental  sound- 
ness, although  he  may  be  no  longer  under  neces- 
sity of  restraint. 

a.  Where  the .  testimony  ol  unprejudiced  ex- 
perts of  high  standing  is  that  the  person  is  not 
restored  to  mental  soundness,  their  conclusion 
will  not  bo  rejected  as  erroneous,  although  from 
the  evidence  of  physicians  and  the  appearance  of 
the  patient  under  examination  in  court,  and  his 
coadition  for  some  time  past,  the  court  might 
leasonably  isfer  that  no  mental  disorder  existed. 

Petition  ot  Albert  R.  Sherman  for  writ 
of  habeas  corpus.    Dismissed. 

Pub.  Laws  B.  I.  Sp.  Sess.  1889,  c.  819,  § 
2,  provide,  among  other  tblngSr  that 
where  the  court  has  adjudged  any  one  In- 
sane it  shall  commit  blm  to  the  Butler 
Hospital,  unless  a  reroKnIzance  be  given 
that  he  shall  not  be  permitted  to  go  at 
large  until  restored  to  mental  soundness, 
there  to  be  detained  until  upon  examina- 
tion he  Is  declared  to  be  restored  to  mental 
soundness,  or  to  be  no  louzer  under  ne- 
cessity of  restraint,  or  until  such  recog- 
nizance be  given. 

Charles  H.  Page  and  Frankltn  P.  Owen, 
for  petitioner.  Fibo  O.  Slocuai  and  Simon 
S.  Lapham,  for  respondent. 

Stiness,  J.  The  petition  sets  forth  that 
Elisabeth  H  Carpenter  is  unlawfully  re- 
strained of  berllberty  under  a  recognizance 
given  pursuant  to  Pab.  Laws  B.  I.  c.  SIS), 
§2,  of  July  28, 1888,  the  condition  of  which 
is  that  she  shall  not  be  permitted  to  go  at 
large  until  she  is  restored  to  soundness  of 
mind.  The  recogniscMice  was  taken  by 
the  district  court  of  the  sixth  Judicial  dis- 
trict, after  adjudication  upon  a  complaint 
and  warrant  settlngforththatshe  was  in- 
sane. This  court  Is  bound  to  assume  upon 
each  adjudication  of  thedistrict  court,  that 
Mrs.  Carpenter  was  at  that  time  insane. 
This  section,  which  provides  for  the  recog- 
nizance, also  provides  for  the  detention  of 
a  person,  if  such  recognizance  be  not  given. 
In  the  Batler  Hospital  for  the  Insane  or 
the  state  asylnra  only  until,  in  tlie  judg- 
ment of  some  district  court  in  the  county, 
upon  inspection  and  examination)  such 
person  be  declared  to  be  restored  to  sound- 
ness of  mind,  or  to  be  no  longer  under  the 
necessity  of  restraint,  or  until  recogni- 
zance, as  aforesaid,  satisfactory  to  the 
court,  shall  be  given.  Hence  It  is  argued 
that  the  intent  of  the  starotewas  liicewlse 
only  to  restrain  one  under  recognizance  so 
long  as  soch  restraint  should  be  necessary, 
inasmuch  as  one  may  be  discharged  from 
actual  confinement  altogether  when  the  ne^ 
ccKslty  for  restraint  ceases.  The  argument 
is  nut  without  force,  and  the  court  would 
be  quite  Inclined  to  hold  that  this  was 
probably  the  Intent  of  the  statute  if  the 
language  of  the  section  were  not  too  plain 
to  admit  of  such  a  construction.  As  the 
language  is  neither  ambiguous  nor  con- 
tradictory, the  court  has  no  occasion  to 
reourt  to  the  appnrentintentof  the  section 
ari  a  guide  to  its  meaning.  The  recog- 
nizance provided  for  has  the  single'  condi- 
tion of  restoration  to  soundness  of  mind ; 
wbUc  in  the  case  of  actual confinemient  the 


alternative  ot  restoration  and  lack  of  ne- 
cessity for  restraint  arespecially  expressed. 
The  natural  conclusion  is  that  the  gen- 
eral assembly  would  have  expressed  the 
same  alternatives  In  the  first  part  of  the 
section  as  In  the  latter  part,  if  it  had  so 
Intended.  Possibly  it  was  omitted  by  In- 
advertence; but  a  casna  omi^ans  caunot 
be  supplied  by  the  court.  This  would  be 
legislating  Into  the  section  a  provision 
which  is  not  there.  Matteson  ▼.  Dederkey, 
12  B.  I.  68.  The  question  ot  the  consti- 
tutionality of  ail  act  which  requires  a  re- 
straint that  is  unnecessary  has  not  been 
argued,  and  we  do  not  pass  upon  it.  In 
the  case  of  a  person  adjudged  to  be  in- 
sane, weighing  personal  right  against 
public  security,  we  are  not  prepared  to 
say  that  the  provision  is  plainly  void, 
even  though  it  may  not  be  clear  why  a 
person  should  be  absolutely  freed  from  re- 
straint in  case  of  confinement,  and  not  In 
case  of  a  recognizance.  It  is  to  be  noted 
that  the  statute  provides  no  mode  of  dis- 
charging a  recognizance  given  under  It, 
We  see  no  way  in  which  It  can  be  done 
except  by  a  commission,  or  by  habeas  cor- 
pus; in  both  of  which  cases  the  question 
to  be  determined  Is  distinctly  stated  to 
be  tlie  question  of  sanity  or  Insanity.  It 
follows,  from  the  plain  provision  of  the 
statute  requiring  restoration  to  soundness 
of  mind  before  the  recognizance  can  be  dis- 
charged, that  the  petition  cannot  be 
granted  simply  upon  the  ground  that  the 
necessity  tor  MrSb  Carpenter's  restraint 
does  not  now  exist. 

The  question  comes,  then, is  she  restored 
to  soundness  of  mind?  From  the  testimotiy 
of  the  two  physicians  who  saw  and  exam- 
ined her  in  February ,  from  the  testimony  ot 
heff  condition,  for  the  past  three  months, 
and  from  her  appearance  before  the  court, 
where  a  long  and  searching  examination 
failed  to  disclooe  any  evidence  of  insanity, 
we  might  reasonably  infer  that  she  bad 
recovered  soondness  of  mind,  if  it  were 
not  tor  the  fact  that  mental  disease  ia 
often  so  occult  as  to  escape  detection  by 
uniustmcted  eyes.  That  there  have  been 
delusions  has  been  abtmdantly  shown  in 
evidence,  but  that  they  exist  now  is  not 
apparent.  It  is  therefore  necessary  to 
inquire  of  those  accustomed  to  the  treat- 
ment of  mental  disorders  to  learn  whether 
the  present  Improved  condition  Is  a  recov- 
ery or  only  a  luU  of  disease.  The  ordinary 
powei-s  ol  observation  do  not  suffice  to 
determine  so  delicate  a  question.  Upon 
this  point  the  testimony  of  ptaysleians 
skilled  in  this  department  of  pathology  ia 
unanimous  that  she  is  not  restored  to 
soundness  of  mind.  While  we  are  con- 
strained to  say  that  It  is  by  no  means 
clear  how  a  "progressive  degenerative 
disease"  is  capable  of  visible  Improve- 
ment, '  both,  physical  and  mental,  for  so 
long  a  time,  nevertheless  we  do  not  feel 
justified  in  rejecting  as  erroneous  the  un- 
contradicted opinions  of  unprejudiced  ex- 
perts of  high  standing,  simply  because  we 
are  unable  to  detect  at  present  the  exist- 
ence of  mental  disorder.  We  are  therefore 
obliged  to  find,  upon  the  testimony  in 
this  case,  that  a  full  recovery  Is  not  estab- 
lished, and,  consequently,  that  the  peti- 
tion must  be  denied.    PetitloQ  dismbssed. 
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0.1  R-  I<  tst) 

Thipp,  City  Treaanrer,  v.  Torrby. 
(Supreme  Court  t^Bhode  Island.    May  1, 1891.) 
Actions  to  Recotbb  Txxbs  —  Jubisdictior  or 

COUKT»— OyEBTAXATION  —  FAU.UBK  TO  BbTUBN 

Fbopbbtt. 

1.  Fob.  St.  B.  L  a  44,  I  96,  providing  that 
"the  collector  of  any  tax  may  recover  the  amount 
thereof  in  an  action  of  the  case  against  the  per- 
son taxed  In  the  covirt  of  common  pleas, "  con- 
ferred special  Jurisdiction  over  suits  for  taxes, 
without  reference  to  the  amount  sued  for. 

2.  Pub.  Laws  R.  L  1886,  c.  697,  i  88,  provid- 
ing that  "every  district  court  shall  have  original 
and  exclusive  Inrisdiction  of  all  civil  actions 
legally  brought  before  it,  wherein  the  debt  or 
damages  demanded  do  not  exceed  one  hundred 
dollars, "  does  not  apply  to  suits  for  taxes,  and 
sach  suits  may  be  brought  in  the  common  pleas 
court  under  chapter  44, )  26,  above  referred  to, 
notwithstanding  the  amount  sued  for  is  less  than 
ClOO. 

a.  Under  Pub.  Bt  R.  I.  o.  48,}  7,  which  provides 
that  a  person  who  neglects  or  refuses  to  bring  in  an 
account  of  his  ratable  estate,  if  overtaxed,  shall 
have  no  remedy  therefor,  a  person  cannot  claim 
that  he  was  overtaxed,  ur  not  subject  to  taxation, 
when  he  bad  a  watch,  and  neglected  to  bring  in 
an  account,  though  the  amount  with  whicti  he 
was  assessed  is  15,000. 

Exceptions  (romcoart  of  common  pleas, 
Providence  county. 

Action  by  Benjamin  Tripp,  city  treasurer 
of  tlie  city  ot  Providence,  against  Elis- 
wortb  Torrey,  to  recover  taxes.  Judg- 
ment for  plaiutltt.  Defendant  brings  ex- 
ceptions.   Affirmed. 

Nicbolaa  Van  Slyck  and  Cyrua  M.  Vnn 
Siyck,  for  plain Hfl.  John  T.  Blodgett,  for 
defendant. 

Matteron,  C.  J.  This  is  an  action  of  a 
case  for  the  recovery  of  a  tax  amounting 
to  f75,  assessed  by  the  city  of  Providence 
in  the  year  1888  against  the  defendant,  on 
personal  property  valued  at  f6,000.  It 
was  brought  in  the  court  of  common 
pleas,  wbicb  rendered  judgment  for  the 
plaintiff,  and  is  now  before  this  court  on 
the  defendant's  exceptions.  The  plaintiff 
sues  under  Pub.  St.  R.  I.  c.  44,  §  26,  which 
provides  that  "the  collector  of  any  tax 
may  recover  the  amount  thereof  in  an  ac- 
tion of  the  case  against  the  person  taxed 
in  the  court  of  common  pleas  or  the  su- 
preme court."  The  defendant  contends 
that  the  court  of  common  pleas  had  no 
Jurisdiction  of  tbe  suit,  the  amount  sued 
tor  being  less  than  f  100,  and  so  appeariug 
in  the  declaration.  Hb  claims  that  exclu- 
sive jurisdiction.  In  all  cases  in  which  tbe 
debt  or  damages  demanded  do  not  exceed 
$100,  is  vested  In  the  district  court.  In  sup- 
port of  his  claim  bo  relies  upon  Pub.  Laws 
B.  I.  c.  697.  §§  23,  56,  of  May  27, 1886.  The 
former  section  confers  upon  "every  district 
court  •  •  •  original  and  exclusive  ju- 
risdiction of  all  civil  actions  legally  brought 
before  it,  wherein  the  debt  or  damages  de- 
manded do  not  exceed  one  hundred  dol- 
lars." Tbe  latter  section  repeals  certain 
statutes  enumerated  therein,  among  which 
Pnb.  St.  K.  I.  c.  44,  §  26,  is  not  included, 
and  also  "all  acts  and  parts  of  acts  in- 
consistent herewith;"  that  is,  witb  said 
chapter  697.  The  defendant's  argument  Is 
that,  as  the  amount  sued  for  is  less  than 
flOO,  the  suit  might  legally  have  been 
brought  in  tbe  district  court;  and  as  that 
court,  under  said  chapter  697,  has  exclo- 


slve  jurisdiction  in  such  cases,  it  could 
only  have  beenbroughtln  tbatcourt;  and 
that  Pub.  St.  R.  I.  c.  44,  g  26,  being  incon- 
sistent with  Pub.  Laws.  c.  597,  §  23.  of 
May  27. 1886,  was  repealed  by  section  56  of 
the  latter  chapter.  The  araument  is 
plausible,  rather  than  valid.  The  vice  of 
it  is  that  it  really  gives  no  effect,  or, 
at  least,  not  full  effect,  to  the  words, 
"legally  brought  before  it;"  but  treats 
chapter  697,  S  23,  as  though  it  read: 
"Every  district  court  shall  hare  original 
and  exclusive  jurisdiction  of  all  civil  ac- 
tions wherein  tbe  debt  or  damages  de- 
manded do  not  exceed  one  hundred  doU 
ars. "  The  words.  "  legally  brought  before 
It,"  were  apparently  Intended  to  qualify 
or  limit  the  words  of  thesectlon  preceding 
them ;  to  take  some  actions  out  of  tbe  ex- 
clusive jurisdiction  of  district  courts 
which  but  for  them  would  hare  been  In- 
cluded within  that  jurisdiction.  We  are 
Inclined  to  the  opinion  that  they  are  broad 
enough  to  except  from  the  jurisdiction  of 
district  courts  cases  special  jurisdiction 
over  which  had  been  conferred  upon  other 
tribunals.  Cases  relating  to  the  collection 
of  taxes  are  ot  this  kind.  Pub.  St.  B.  I.  c. 
44,  5  26,  is  a  special  statute,  conferring  a 
special  jurisdiction  over  suits  for  taxes  up- 
on the  court  of  common  pleas  and  supreme 
court,  without  reference  to  tbe  amount 
sued  tor.  Authority  Is  nowhere  else  given 
to  collectors  of  taxes  to  bring  suits  for  the 
recovery  of  taxes.  Doubtless  it  was  the 
intention  of  the  leijlslature  by  this  stat- 
ute, which  not  only  authorizes  the  suit, 
bnt  provides  what  allegations  shall  make 
a  sufficient  declaration,  to  give  to  collect- 
ors of  taxes  a  more  summary  remedy  than 
that  provided  for  ordinary  suitors  for  the 
collection  of  debts,  and  to  relieve  them 
from  tbe  embarrassment  and  delays  that 
migbt  result  from  the  bringing  of  suits  in 
the  lower  courts  In  cases  of  appeals  from 
their  judgments.  It  is  a  well -established 
rule  of  construction  that  special  statutes 
are  not  repealed  by  general  provisions,  un- 
less the  legislative  intent  to  repeal  beclear. 
If  both  the  general  and  special  can  stand 
together,  they  will  be  construed  accord- 
ingly. City  of  Providence  v.  Railroad  Co., 
12  R.I.  478;  Verry  v.  School  Committee, 
Id.  578;  State  v.  Champlin.  16  R.  I.  453,  17 
Atl.  Rep.  52,  and  authorities  cited.  The 
reason  and  philosophy  of  tbe  rule  is,  it  is 
said,  that  when  the  mind  of  the  legislator 
has  been  turned  to  the  details  of  a  subject, 
and  he  has  acted  qpon  it,  a  subsequent 
statute,  in  general  terms,  or  treating  the 
subject  In  a  general  manner,  and  not  ex- 
pressly contradicting  the  original  act.  shall 
not  be  considered  as  Intending  to  affect 
the  more  particular  or  positive  previous 
provisions,  unless  it  Is  absolutely  neces- 
sary to  give  the  latter  act  such  a  con- 
struction, in  order  that  its  words  shall 
have  any  meaning  at  all.  Sedg.  St.  & 
Const.  Law,  98.  Tbe  defendant  suggrests 
that  the  legislative  Intent  to  repeal  Pub. 
St.  R.  I.  c.  44,  §  26,  is  manifested  by  tbe 
omission  in  Pub.  Laws,  c.  597,  §  23,  of  May 
27, 1886,  of  tbe  exception  contained  in  Pnb. 
St.  R.  I.  c.  196,  5  21,  which  conferred  Juris- 
diction In  civil  actions  upon  justice  courts, 
of  which  the  district  courts  are  tbe  suc- 
cessors, tbe  exception  omitted  being  ac- 
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tiouB  "  over  which  ]tuiadlctlon  baa  been  or 
may  be  conferred  on  some  other  tri- 
bunal."  The  suggestion  1b  forcible.  We 
think,  however,  that  It  Is  not  improbable 
that  the  legislature  may  have  decreed  the 
exception  unnecessary,  and  oroitted  it, 
because  they  considered  that  cases  over 
which  Jurisdiction  has  been  api^ially  con- 
ferred upon  other  tribunals  could  not 
legally  be  brooght  before  the  district 
courts.  Altbouffh  the  question  is  not  free 
from  doubt,  we  are  inclined  to  the  opinion 
that  the  leglslativeintent  thatPnb.Laws, 
c.  597,  §  66,  of  May  27,  1H86,  should  repeal 
Pab.  St.  It.  I.  c.  44,  S  26,  is  not  sufficiently 
clear  to  warrant  us  In  so  holding,  and  we 
therefore  decide  that  the  latter  was  not  so 
repealed. 

The  plaintiff  concedes  that  the  defend- 
ant was  not  liable  to  taxation  upon  his 
stock  In  the  corporation  whose  property 
was  Invested  In  New  Mexico,  and  which 
was  liable  to  assessment,  and  was  as- 
seAsed.  and  a  tax  upon  It  there  paid ;  but 
contends  that,  as  the  defendant  carried  in 
no  account  of  his  ratable  estate  to  the  as- 
sessors, as  required  by  Pub.  St.R.  I.  c.4S,  S 
6,  he  is  liable  for  the  tax  assessed  against 
bim,  and,  under  section  7  of  said  chapter, 
Is  without  a  remedy,  though  overtaxed. 
The  defendant  insists  that  these  provisions 
of  the  statute  i-elate  only  to  cases  where 
the  defendant  claims  to  be  overtaxed,  but 
do  not  apply  to  cases  where  thedefendant 
is  not  liable  to  taxation,  or.  In  other 
words,  is  illegally  taxed.  Conceding,  for 
the  sake  of  argument,  that  the  defendant's 
position  la  correct  as  a  matter  of  law,  the 
case  shows  that  the  defendant  was  pos- 
sessed of  a  watch.  In  Coventry  Co.  v.  As- 
sessors of  Taxes,  16  R.  1.240,14  Atl.  Rep.  877, 
this  court  held  that  the  meaning  of  "rata- 
ble," In  Pub.  St.  R.  I.  C.43,  §§  6,  7,  was 
"capable  of  being  appraised  or  assessed. " 
The  watch,  therefore,  which  the  defendant 
owned,  was  ratable  estate,  and  therefore 
liable  to  taxation.  It  was,  consequently, 
incumbent  upon  him,  under  section  7  of 
the  chapter  of  the  Statutes  last  men- 
tioned, to  carry  in  an  account  of  it  to  the 
assessors.  It  is  true  that,  had  he  done  so, 
he  would  not  have  been  liable  to  be  taxed 
for  it,  if  it  had  appeared  that  he  waa  in- 
debted to  an  amount  greater  than  its 
value,  and  therefore  was  within  the  laat 
proviso  of  Pub.  St.  R.  I.  c.  42,  §  10.  Aa, 
however,  he  did  not  carry  In  the  account, 
and.  In  the  abaence  of  such  an  account, 
was  taxed  by  the  assessors  for  personal 
estate  to  the  value  nf  |5,000,  we  think  the 
case  is  to  be  as  a  case  of  overtaxation, 
rather  than  of  Illegal  taxation.  Excep- 
tions overruled,  and  Judgment  of  the 
court  of  common  pleas  afiBrmed,  with 
costs. 

07  R.  I.  368)  ^~~~~ 

In  re  Ailh&n  et  ah 

(Supreme  Court  of  Rhode  Island.    Hay  2, 1891 . ) 

Taxation— Pebsonai.  Pbopbrtt  Hbu>  bt  Trus- 
TiE— Whebb  Taxed. 

Under  Pub.  St.  R.  I.  c.  42.  i  12,  provldlnjf 
tliat  all  personal  property  held  in  trast  by  any 
tmstee  sball  be  assessed  afralnst  such  trustee  in 
the  town  where  he  resides,  when  the  cestui  que 
trust  is  a  non-resident,  the  fact  that  the  trustee 
i*  appointed  by  the  coturt  ol  another  state  was 


Immaterial;  and,  when  the  property  consists  of 
a  mortKsge  on  lands  In  the  state,  It  is  proper  to 
assess  It  against  the  trustee  In  the  town  where 
he  resides. 

Petition  of  William  J.  H.  All  man  and 
Samuel  R.  Honey  upon  a  case  stated  for 
an  opinion  of  the  court. 

Francis  B.  Pecklmm,  for  Ailman.  Sam- 
uel R.  Honey,  pro  se. 

Stinebb,  J.  The  petitioners  concur  in  a 
case  atnted  from  which  it  appeara  that 
Samuel  R.  Honey  la  taxed,  in  his  capacity 
of  trustee,  upon  property  valued  by  the 
tax  assessors  of  the  city  of  Newport  at 
919,000;  that  said  property  conalata  of 
mortgaRes  upon  real  estate  in  said  New- 
port, which  run  to  said  trustee;  that  waid 
trust  was  constituted  under  the  will  of 
Thomas  Aston  Coffin,  who,  at  the  time  of 
hia  decease,  was  a  reaident  of  Charleaton, 
S.  C,  for  the  payment  of  income,  during 
life,  to  his  son  James  E.  M.  Coffin,  who  la 
a  resident  of  the  city  of  New  York;  that 
said  Honey  holds  said  trust-estate  as  trus- 
tee by  virtue  of  a  decree  of  the  court  of 
common  pleas  of  said  Charleston  appoint- 
ing him  trustee  in  place  of  other  trustees 
who  had  resigned;  and  that  said  Honey 
has  given  bond  to  a  master  of  said  court 
fur  faithful  performance  of  bis  trust. 
Upon  these  facts  the  trustee  and  the  col- 
lector of  taxes  of  Newport  ask  whether 
said  tax  is  lawfully  assessed  against  the 
trustee  or  against  the  funds  in  his  hands, 
under  Pub.  St.  R.  I.  c.  42,  i  12,  or  under 
any  other  statute.  That  section  provides 
that  all  personal  property  held  in  trust  by 
an  executor,  administrator,  or  trustee, 
the  Income  of  which  is  to  be  paid  to  any 
other  person,  shall  be  asse8Be«l  against  the 
executor,  administrator,  or  trustee,  in  the 
town  wherein  such  other  person  resides; 
but.  If  any  auch  other  person  resides  out 
of  the  state,  then  in  the  town  where  the 
executor,  ad  minlstrator,  or  trustee  resides. 
Taken  as  It  atanda,  the  languag^e  of  the 
aectlon  la  declalve  of  the  caae  stated,  and 
warranta  the  taxation  of  the  property 
held  by  the  tniatee,  in  Newport,  where 
the  trustee  reaidea,  as  the  cestui  qne  trust 
la  a  non-reaident.  But  the  trustee  con- 
tends that  such  a  result  is  not  in  con- 
sonance with  the  intent  of  the  section. 
He  clalma  that  it  was  intended  only  to 
relate  to  the  property  of  a  decedent,  an  in- 
habitant of  this  state,  for  the  purpose  of 
settling  the  right  of  taxation  as  between 
different  towns.  He  argues  that  this  is 
evidenced  by  use  of  the  words  "executor" 
and  "administrator,"  since  executors  and 
administrators,  as  such,  do  not  hold 
property  in  trust  to  pay  the  income  there- 
of to  another.  It  cannot  he  denied  that 
there  la  an  apparent  incongruity  in  the 
use  of  these  words,  as  they  occur  in  the 
section,  and  yet  the  incongruity  may  be 
more  apparent  than  real;  for  frequently 
duties  are  impoaed  upon  executors  in  wills 
which  are  such  aa  properly  belong  only 
to  trustees,  and  such  duties  might  fall  to 
an  administrator  with  the  will  annexed. 
Probate  Court  v.  Angell,  14  R.  I.  495.  An 
administrator  of  an  Intestate  estate  could 
have  no  auch  duties.  But,  however  this 
nay  be,  the  argument  remains  that  the 
section  relates  only  to  property  of  dece- 
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dent  tnhabitaats  of  tbeatateb  It  is  urged 
from  Pnb.  St.  B.  I.  c.  41,  §  I.  making  all 
personal  property  belongiog  to  tlie  Inhab- 
itants of  the  state  liable  to  taxation; 
chapter  42,  §  12,  above  quoted;  and  sec- 
tion 13,  requiring  all  other  personal  prop- 
erty in  the  handu  I  executors  or  adminis- 
trators to  be  taxed  in  the  town  where  the 
deceased  person  resided, — tliat  "It  Is  per- 
Ronal  property  of  decedents  only  which  is 
the  subject  of  the  legislation,  and  that 
section  13  snfflciently  Indicates  that  the 
estates  aimed  at. In  both  sections  are 
Bhode  Island  decedents,  Inasmuch  as  it 
designates  the  town  in  which  the  decedent 
resided  as  the  place  of  taxation,  when  the 
tests  prescribed  by  section  12  fail. " 

It  is  thus  claimed  that  the  statute  re- 
lates to  property  in  the  course  of  adminis- 
tration, and  to  property  where  the  bene- 
ficial owner  lives  in  the  state,  rather  than 
to  property  generally,  as  the  subject  of 
taxation,  when  only  the  holder  of  the  le- 
gal title  Is  a  resident  of  the  state.  It  the 
language  of  the  section  were  not  so  ex 
pliclt  as  it  is.  we  might  resort  to  other 
parts  of  the  statute  to  evolve  its  meaning. 
Whatever  the  argument  might  be  with 
reference  to  executors  and  administra- 
tors, the  statute  sayM,  in  plain  terms,  that 
property  held  by  a  trustee,  to  pay  the  in- 
come thereof  to  a  person  who  does  not 
live  in  this  state,  shall  be  assessed  against 
the  trustee  in  the  town  where  he  resides. 
This  cannot  possibly  be  held  to  relate  to 
property  in  the  course  of  administration, 
nor  can  It  be  held  to  relate  only  to  prop- 
erty whose  beneficial  owners  are  residents 
of  the  state,  for  It  espreesly  states  the 
contrary.  If  it  be  thus  liable  to  double 
taxation,  here  and  elsewhere,  that  has  to 
do  with  the  policy  of  the  law,  over  which 
we  have  no  control.  But,  aside  from  the 
lacli  of  ambiguity  In  the  language  of  the 
statute,  the  prloclple  upon  which,  it  Is 
founded  la  In  harmony  with  a  policy  of 
taxation  which  has  been  recognized  and 
adopted  in  other  states.  There  is  no 
question  of  the  right  of  the  state  to  put 
all  property  within  Its  Jurisdiction  under 
contribution  for  necessary  revenue.  .  Pub. 
St.  B.I.  0.42,  §  10,  em  braces  debt^  due  from 
solvent  persons  as  personal  property  for 
purposes  of  taxation.  In  Catlln  v.  Hull, 
21  Vt.  162,  the  mere  presence  of  snch  prop- 
erty. In  the  form  of  notes  of  debtors  living 
in  Verm<mt,  was  held  to  be  sufficient  to 
mal<e  it  liable  to  taxation,  although  the 
legal  and  beneficial  owner  lived  out  of  the 
state.  In  the  case  before  us  the  legal  own- 
er resided  here,  and  he  has  invested  a  part 
of  his  trust-estate  here,  so  that  the  «it<is 
of  the  property  is  doubly  fixed.  The  fact 
that  the  authority  of  the  trustee  comes 
from  another  state  does  not  change  the 
fact  of  his  residence  and  legal  title  within 
this  state,  nor  the  fact  that  the  property 
taxed  is  here  by  reason  of  its  investment 
In  loans  secured  by  mortgages  within  this 
state,  which  run  to  the  trustee.  Other 
states  have  provisions  almost  Identical 
with  the  statute  In  question,  e.  g.,  Massa- 
chusetts and  Vermont,  under  which  the 
general  right  of  the  state  to  tax  the  trns- 
tee  at  his  place  of  residence,  when  both  he 
and  the  beneficial  owner  are  not  residents 
of  the  same  state,  has  been  upheld.    Thus 


In  Dorr  v.  Qty  of  Boston,  6  Gray,  131,  a 
case  which  arose  convei-sely  to  the  case  at 
the  bar,  the  cestui  que  trust,  a  resident  of 
Massachnsetts,  was  nssestied  for  taxes 
upon  property  held  by  a  non-resident 
trustee,  and  the  court  held  the  tax  to  be 
unlawful.  In  Lewis  v.  County  of  Chester, 
60  Pa.  St.  325,  a  trustee,  under  a  will 
proved  in  New  York,  was  held  liable  to 
taxation  in  Pennyslvania  at  her  domicile 
for  so  much  of  the  trust-estate  as  bad 
been  brought  Into  the  state,  and  there 
invested  in  mortgage  securities.  In  L.a- 
trobe  v.  Mayor,  etc.,  19  Md.  13,  it  was  held 
that  mortgages  on  real  estate  In  Balti- 
more were  taxable  to  the  trustee  at  bis 
place  of  residence,  and  not  to  the  eeatul 
que  trust,  who  resided  in  Baltimore,  upon 
the  ground  that  the  legal  title  in  the  trus- 
tee bad  all  the  incidents  and  obligations 
of  an  absolute  title,  subject  only  to  the 
claims  In  equity  of  the  cestui  que  trust. 
This  Is  the  principle  which  underlies  our 
statute:  that  the  trustee  is  treated  as 
owner,  with  the  consequent  incidents  of 
ownership,  for  the  property  Is  to  be  taxed 
to  him.  For  some  reason,  if  the  cestui  que 
trust  lives  in  the  state,  a  special  direction 
Is  given  that  it  shall  still  be  taxed  to  the 
trustee,  but  in  the  town  where  the  former 
resides.  To  this  extent  It  is  an  exception 
to  the  general  rule,  but  there  are  doubt- 
less reasons  for  It;  Possibly  it  is  to 
keep  the  cestui  to  a  better  knowledge 
of  the  taX)  and  whether  it  is  paid,  in  or- 
der to  enable  him  to  protect  the  property 
if  the  trustee  should  be  remiss.  Or  It  may 
be  considered  that  assessors  of  the  town 
where  the  cestui  lives,  seeing  his  manner 
of  life  and  Judging  therefrom  his  probable 
income,  can  better  estimate  the  value  of 
the  property  from  which  the  income  is 
derived.  At  any  rate,  the  taxation  of 
the  property  to  the  trustee,  wherever 
the  cestui  que  trust  may  live,  is  clearly 
brought  out  in  the  provisions  of  our  stat- 
ute. In  Tax  Court  v.  Glll,60  Md.  377,  true- 
tees  of  bonds  of  a  railroad  company,  two 
of  whom  lived  in  Maryland  and  one  in 
New  York,  were  held  to  be  liable  to  taxa- 
tion in  Marylaud  on  two-thirds  of  tbe 
amount  of  the  bonds.  In  People  v.  As- 
sessors, 40  N.  Y.  154,  where  a  fund  created 
and  owned  by  a  corporation  of  another 
state  was  held  and  controlled  by  trustees 
residing  in  New  York,  It  was  held  that  the 
trustees  were  assessable  in  New  York  for 
the  amount  of  the  fund,  over  and  above 
the  indebtedness  of  the  corporation.  There 
seems  to  have  been  substantial  uniformity 
in  holding  a  trustee  liable  to  taxation  for 
property  held  by  him  within  the  state  In 
which  tbe  tax  is  assessed,  and  our  statute 
in  question  is  in  Hue  with  such  a  practice. 
Our  opinion,  therefore,  Is  that  the  tax  de- 
scribed in  the  case  stated  was  legally  as- 
sessed against  the  trustee. 

■ (17  R.  1.  3«6) 


Smitb  et  al..  Commissioners,  v.  "Webcott 

.  et  al.,  CommlBsIoners. 
iSwpreme  Court  of  lUiode  Island.   Uay  2, 1891.) 

Tbtjsts— McjnciPiX.  Ofwceiis  as  Tbustbbb— 

Vested  Rights. 

TTnder  Pub.  Laws  R.  I.  Uarch  8,  1861,  c 

807,  authorizing  gifts  to  the  commisslouerB  of  ibe 

North  Burial  Qrounds,  In  the  city  of  Providence, 
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for  the  creation  of  a  trust  tnltd  for  the  care  of 
the  oemoVBry,  and  directing  the  InTemneBt  and 
application  of  the  income  of  tnoh  fond,  the  com- 
missioners have  no  vested  right  as  trustees  to 
f  anda  accruing  prior  to  the  passage  of  Pub.  Iaws 
R.  I.  April  85,  1889,  c.  781,  directing  them  to  pay 
tbe  same  over  to  commissioners  of  the  sinldng 
fund  of  said  city,  to  be  by  them  admlilistered 
under  tbe  trust,  since  the  trustees  are  municipal 
officers,  and  subject  to  removal  by  the  legislature 
St  any  time. 

Petition  for  a  writ  of  wnndamuB. 

Petition  by  Charles  Sidney  Smith  and 
others,  coDimlBSloners  of  einkingr  tonda  of 
the  city  ol  Providence,  R.  I.,  for  mandamus 
to  Orin  Weecott  and  others,  cummlBsion- 
era  of  the  North  Burial  Grounds  of  said 
city.    Writ  granted. 

mcboliia  Van  Slyck,  for  petitioners. 
Cyrus  M.  Van  Slyck,  for  rfispondents. 

Stinbss,  J.  In  the  year  1861,  by  Pub. 
Laws  R.  I.  c.  367,  of  March  8, 1861.  the  ^en- 
<>ral  assembly  aathorixed  gilts  by  deed  or 
will  to  the  commissioners  of  tbe  North 
Burial  Grounds  in  the  city  o(  Providence, 
and  their  successors  in  office,  for  tbe  pur- 
pose of  constituting  a  fund  to  be  held  in 
perpetual  trust,  and  tbe  Income  thereof  to 
be  applied  to  the  care  ol  burial  lots  and 
memorials  to  the  dead,  as  set  forth  In  the 
instniiueut  creating  the  trust.  Tbe  com- 
missioners were  directed  to  make  Invest- 
ments of  the  trust  property,  to  keep  ac- 
connts,  apply  the  income,  and  to  make  de- 
failed  reports  to  the  municipal  court  of 
tbe  city.  At  the  January  session,  A.  D. 
1889,  by  Pub.  Laws  R.  I.  c.  781,  of  April  25, 
1889,  the  general  assembly  directed  the 
commissioners  of  the  North  Burial  Ground 
to  pay  over  to  the  commissioners  of  the 
sinking  funds  of  the  city  of  Providence  the 
perpetual  care  funds  held  by  them,  with 
sncb  as  should  thereafter  come  to  them, 
and  changed  the  duty  of  Investing  the 
same  from  the  commissioderaof  the  burial 
ground  to  the  commissioners  of  the  sink- 
Idb  fund;  the  former  to  continue  to  re- 
ceive and  apply  the  Income  as  before. 
Upon  demand  of  the  petitioners  for  pay- 
ment to  them,  under  this  act,  ot  the  per- 
petual care  funds,  the  respondents  refused 
to  make  the  payment,  upon  the  claim  that 
they  hold  said  funds  as  trustees  under  said 
chapter  367;  and  that  chapter  781,  so  far 
as  it  directs  the  payment  (A  the  funds  held 
prior  to  Its  passage,  is  Inoperative,  be- 
cause the  title  had  vested  In  them  as  trus- 
tees. 

The  question  now  comes  before  us  on  a 
petition  for /nandMimrs.  The  arg:nment  of 
the  respondents  is  that  chapter  367,  and 
the  acts  of  the  iodividnals  making  trust 
gifts  under  it,  conatitate  a  grant  or  exe- 
cuted contract;  and  that  the  later  act, 
changing  the  custody  of  the  fund  and  duty 
of  investment,  is  within  the  meaning  of 
the  clanso  in  the  constitution  which  pro- 
hibits the  passage  of  a  law  impairing  the 
obligation  of  a  contract.  They  refer  to 
Fletcher  v.  Peck,  6  Cranch,  87,  and  Dart- 
mouth College  v.  Woodward,  4  Wheat. 
518,  in  support  of  their  position.  These 
two  noted  casen  are  of  undoubted  author- 
ity, to  the  effect  that  vested  rights,  under 
au  unrestricted  grant  to  an  Indivldnal  or 
private  corporation,  when  a  law  is  in  the 
nature  of  a  contract,  cannot  be  divested 


by  a  subsequrat  change  or  repeal  of  the 
law,  because  this  would  Impair  the  obli- 
gation of  an  executed  contract.  Tbe  case 
before  us  is  quits  different,  for  it  does  not 
affect  an  individual  or  private  corpora- 
tion. The  respondents  are  not  here  in  de- 
fense of  private  vested  rights,  but  as  offi- 
cers of  a  public  municipal  corporation, 
claiming  certain  rights,  xmAee  a,  wtatute, 
as  incidental  to  their  office.  As  individ- 
nals,  they  can  lay  nu  claim  to  the  admin- 
istration ot  the  fund,  but  only  as  commis- 
sioners of  tbe  North  Burial  Ground.  If 
one  sbonld  go  out  of  office,  his  title  would 
bo  at  an  end.  Hence  they  stand  in  the 
same  relation  to  the  fund  that  tbe  city 
itself  would  if  it  were  the  trustee,  in  its 
own  name,  instead  of  its  officers  and 
agents.  In  regard  to  the  power  ot  the 
legislature  to  alter  or  repeal  a  grant,  a 
marked  distinction  has  always  been  ob- 
served between  private  and  public  grants. 
Followiug  the  cases  cited  above,  it  has 
t>ecome  settled  that  an  unrestricted  grant 
to  an  individual  or  private  corporation 
becomes,  when  accepted,  a  contract  which 
is  beyond  legislative  control.  It  has  also 
become  settled  that  special  powers  con- 
ferred upon  a  municipal  corporation  or 
its  officers  are  not  vested  rights  as 
against  the  state.  But  questions  have 
arisen  with  reference  to  the  right  of  a  mu- 
nicipal corporation  to  be  a  trustee,  and 
also  of  the  right  ot  the  state  to  control  It, 
when  it  is  acting  as  snob.  The  leading 
case  of  this  country  upon  the  subject  was 
VIdal  v,  fllrard's  Ex'rs,  2  How.  127, 
where  it  was  held  that  a  municipal  corpo- 
ration, when  authorized  by  law,  may  take 
and  bold  propertj'  in  trust;  and  so  the 
donation  in  tbe  well-known  will  ot  Ste- 
phen Girard  to  the  city  of  Philadelphia, 
in  trust  for  charitable  purposes,  was  sus- 
tained. In  1869  the  management  of  this 
trust  was,  by  act  of  tbe  legislature,  taken 
'  away  from  the  city,  and  committed  to  a 
hoard  of  directors  ol  city  trusts.  This  ac- 
tion of  the  legislature  was  contested,  but 
was  upheld  In  Philadelphia  v.  Fox,  64  Pa. 
St.  169.  Upon  the  ground  that  a  municipal 
organization,  trustee  of  a  charity,  cannot 
set  up  a  voHted  right  to  maintain  such  or- 
ganization In  the  form  in  which  It  was 
when  the  trust  was  created,  and  prevent 
the  state  from  ciianging  it  as  tbe  public 
Interests  may  require.  These  ccwes  deter- 
mine the  right  of  a  municipal  corporation 
to  act  as  a  trustee,  whMi  duly  authorized, 
and  also  the  right  of  the  legislature  to 
divest  the  corporation  of  sncb  rights,  and 
to  commit  the  administration  ot  tho  trust 
to  others.  The  same  right  has  been  recog- 
nized In  other  cases.  Meriwether  v.  Gar- 
rett, 102  U.  S.  472;  Oirard  v.  Philadelphia, 
7  Wall.  1 ;  Montpelter  v.  East  Montpeller, 
29 Vt.  12.  Upon  tbeanthorlty ot  theaecases. 
Judge  Dillon,  In  his  work  on  Municipal 
Corporations,  (sections  30,  487,)  lays  it 
down' as  unquestioned  law  that  a  munici- 
pal body  may  both  act  as  trustee,  and  al- 
so be  divested  of  a  public  trust,  at  the  will 
of  the  legislature. 

But  it  may  be  urg:ed  that  a  trust  for  the 
care  ot  one's  private  burial  lot  is  not  with- 
in this  rule,  because  it  is  not  a  public  char- 
itable trust.  This  court  has  held  (Kelly 
v.  NliAola.  21  Atl.  Rep.  906)  that  such  a 
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traat  la  a  private,  and  not  a  charitable, 
truBt.  NeverthelesB  the  general  assembly, 
in  1852,  specially  authorised  towns  to  re- 
ceive and  hold  funds  in  trust  for  that  pur- 
pose, which  authority  still  continues,  and, 
as  haa  been  stated,  gave  a  like  authority 
to  the  commlBsioners  of  the  North  Burial 
Oround  in  1861.  If,  when  the  trust  is  for 
a  recognised  charitable  purpose,  a  munici- 
pal corporation, in  its  capacity  as  trustee, 
is  subject  to  the  will  of  the  legislature,  a 
fortiortwe  think  it  is  clear  that  it  is  equal- 
ly subject  in  case  of  a  private  trust  which 
itcan  only  hold  by  authority  of  the  legisla- 
ture; and,  if  the  administration  of  the 
trust  can  be  taken  from  the  bands  of  the 
municipal  corporation  itself,  certainly  its 
ofBcers  and  agents  can  hold  under  no 
stronger  claim.  If  the  respondents'  posi- 
tion is  correct,  the  city  is  bound  to  contin- 
ue the  office  ol  commissioners  of  the  North 
Burial  Ground  in  order  to  support  the 
trust.  We  think  this  could  hardly  have 
been  contemplated  by  the  donors  of  the 
funds,  but  rather,  in  making  the  gifts,  in 
the  words  of  Judge  Sbarswood  in  Phila- 
delphia V.  Fox,  supra,  "  they  must  be  held 
to  have  done  so  with  the  lull  knowledge 
that  the  trustee  so  selected  was  a  mere 
creature  of  the  state,— an  agent  acting  un- 
der a  revocable  power. "  Onr  conclusion, 
therefore,  is  that  the  legislature  hud  pow- 
er to  change  the  custody  of  the  funds  from 
the  respondents  to  the  complainants.  In 
reaching  this  conclusion  we  have  taken 
the  case  as  presented,  without  regard  to 
the  last  section  of  chapter  367,  which  pro- 
vides that  the  act  shall  be  subject  to  ail 
future  acts  in  amendment  or  repeal  there- 
of, although  we  see  no  reason  why  this 
section  might  not  be  regarded  as  conclu- 
sive of  the  question  before  us.  Petition 
granted. 

(Xt  R.  I.  «TO) 

State  v.  McCARTr. 

(Supreme  Oowrt  of  Rhode  Island.    May  3, 1891.) 

Indiotment — Amensubnt. 

An  Indictment  for  burelary  of  tbe  house  of 
Jeremiah  B.  Fuller  cannot  be  amended  to  con- 
form to  proof  that  the  owner's  name  was  Jededi- 
ah  B.  Fuller,  unless  in  the  presence  and  with  the 
ooncurrenoe  of  the  grand  jury,  or  with  the  con- 
sent of  the  accused. 

Appeal  from  court  of  common  pleas, 
Providence  county. 

Indictment  of  Daniel  McCarty  for  burg- 
lary. Defendant  was  convicted,  and  now 
petitions  tor  a  new  trial.    Petition  granted. 

FibH  O.  Slocum,  Atty.  Oen.,  for  the 
State.  iS\  &\  Stone  and  E.  F.  Lovfjjojr,  for 
defendant. 

Peb  Curiam.  The  defendant  was  indict- 
ed in  the  court  of  common  pleas  at  its  De- 
cember term,  1890,  for  breaking  and  enter- 
ing. In  the  day-time,  the  house  of  one 
Jeremiah  B.  Fuller,  in  Providence,  with 
the  intent  to  commit  larceny  therein.  At 
the  trial  the  prosecution  called  as  a  wit- 
ness the  owner  of  the  dwelling-house,  who 
testified  that  his  name  was  Jedediah  B. 
Fuller.  When  the  case  for  the  prosecution 
was  closed,  the  defendant  moved  that  the 
indictment  be  quashed  because  of  the  vari- 
ance between  the  allegation  of  the  owner 
of   the  house  and  the  proof  submitted. 


The  court  overruled  the  motion  to  quash, 
and  upon  motion  of  the  attorney  general, 
and  against  the  defendant's  objection, 
permitted  the  indictment  to  be  amended 
by  striking  out  the  name  Jeremiah  and 
inserting  the  name  Jedediah.  The  defend- 
ant excepted  to  the  rulings  of  the  court  of 
common  pleas  in  the  matters  stated,  and, 
the  jury  having  returned  a  verdict  of 
guilty,  now  petitions  for  a  new  trial,  upon 
the  ground,  among  others,  that  the  court 
of  common  pleas  had  no  authority  to 
permit  the  amendment.  We  think  that  a 
new  trial  should  be  granted.  The  amend- 
ment to  the  indictment;  being  in  a  matter 
of  substance,  could  only  properly  have 
been  made  in  the  presence  of  and  with  the 
concurrence  of  the  grand  jury,  (1  Blsh. 
Crlm.  P roc.  §§707-711 ;  Ex  parte  Bain,  121 
D.  S.  1,  7  Sup.  Ct.  Rep.  781 ;)  or,  under  Pub. 
St.  R.  I.  c.  248,  §  4,  with  the  consent  of  the 
accused.    Petition  granted. 


State  v.  Smith. 


a?  R.  I.  371) 


{Supreme  Court  ofBhode  Island.    May  25, 1891.) 
DiaTBiBUTisa  Obsoenb  Papebs— Indiotmbnt. 

1.  Under  Pub.  St.  R.  I.  c.  344,  i  11,  which  pro- 
vides that  "every  person  who  shall  •••  dis- 
tribute any  printed  paper  or  other  thing  which 
contains  obscene  language,  manifestly  tending  to 
the  corruption  of  the  morals  of  youth,  *  *  • 
shall  be  imprisoned, "  an  indictment  charging  that 
defendant  "unlawfully,  Imowingly,  and  wickedly 
did  distribute  a  certain  printed  paper  containing 
obscene  language, "  etc.,  without  stating  the  man- 
ner of  distribution,  is  insufficient  on  demurrer. 

2.  In  an  indictment  for  distributing  obscene 
literature  it  is  unnecessary  to  set  out  specifically 
the  obscene  language,  it  it  is  averred  that  it 
would  be  oftenslTe  to  the  court,  and  improper  to 
be  placed  in  the  records. 

8.  Where  the  intent  is  not  a  part  of  the  stat- 
utory definition  of  the  offense,  it  is  unnecessary  to 
aver  a  special  intent  on  the  part  of  the  defendant. 

Indictment  of  Lawrence  V/.  Smith  for 
distributing  obscene  papers.  Heard  on 
demurrer  to  the  Indictment.  Demurrer 
sustained. 

Clarence  A.  Aldrlch,  Asat.  Atty.  Gen.,  for 
'  the  State.  Marquis  D.  L.  Mowry,  for  de- 
fendant. 

Tilunghast,  J.  This  is  an  indictment 
brought  under  Pub.  St.  c.  244,  §  11,  which 
reads  as  follows:  "Every  person  who 
shall  import,  print,  publish,  sell,  or  dis- 
tribute any  book,  pamphlet,  ballad,  print- 
ed paper,  or  other  thing  containing  ob- 
scene language,  or  obscene  prints,  plct- 
ures,  figments,  or  other  descriptions,  man- 
ifestly tending  to  the  corruption  of  the 
morals  of  youth,  or  shall  introduce  into 
any  family,  school,  or  place  of  education, 
or  shall  buy,  procure,  receive,  or  have  In 
his  possession  any  such  book,  pamphlet, 
ballad,  printed  paper,  or  other  thing,  ei- 
ther for  the  purpose  of  sale,  exhibition, 
loan,  or  circulation,  or  with  the  intent  to 
introduce  the  same  into  any  family, 
school,  or  place  of  education,  shall  be  im- 
prisoned not  exceeding  one  year,  or  be 
fined  not  exceeding  five  hundred  dollars." 
The  Indictment  contains  three  counts. 
The  first  count  charges  that,"  Lawrence  W. 
Smith,  of  Warren,  in  said  county,  on  the 
10th  day  of  February,  1891,  with  force  and 
arms,  at  Warren  aforesaid.  In  the  afore- 
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safd  coantj  ot  Bristol,  imlAwtally,  know- 
ingly, and  wickedly  did  dlatrlbate  a  cer- 
tain printed  i>aper  containinK  obscenelan- 
g^age,  entitled  'For  Sale,'  which  said 
printed  paper  ie  wicked,  lewd,  and  ob- 
scene; that  the  same  would  be  otfenslve 
to  the  court  here,  and  improper  to  be 
placed  upon  the  records  thereof ;  where- 
fore the  ]arors  aforesaid  do  not  set  forth 
the  same  iu  this  indictment;  and  which 
said  printed  paper  then  and  there  distrib- 
uted by  the  said  Lawrence  W.  Smith,  as 
aforesaid,  theu  and  there  manifestly  tend- 
ed tu  the  eormption  of  the  morals  of 
youth,  against  the  form  of  the  statute  In 
such  case  made  and  provided,  and  against 
the  peace  and  dignity  ot  the  state. "  The 
second  count,  omitting  the  formal  part 
thereof,  charges  that  the  defendant  "did 
distribute  a  certain  thing,  tu-wit,  a  cer- 
tain paper,  entitled  '  Fur  Sale,' "  etc. ;  and 
the  third  count,  omitting  the  formal  part 
thereof,  charges  that  the  defendant  "did 
distribute  oert^n  things,  to-wlt,  certain 
pieces  of  pai>er  containing  obscene  lan- 
guage, entitled  'For  Sate,' "  etc.  To  this 
indictment  tJie  defendant  has  -filed  a  gen- 
eral demurrer,  the  grounds  of  which  are 
substantially  as  follows:  (1)  That  the 
Indictment  does  not  charge  tbe  offense 
with  sufficient  clearness  and  distinctness 
to  notify  tbedefendantspeclflcally  for  what 
he  is  to  be  tried;  (2)  that  the  indictment 
should  have  stated  tbe  name  or  names  of 
the  person  or  persons  to  whom  the  defend- 
ant distributed  tbe  paper  containing  the 
obscene  language,  or  that  it  was  distrib- 
uted to  persons  to  the  Jurors  unknown; 
(8)  that  the  facts,  as  stated  in  the  several 
counts  In  the  indictment,  do  not,  as  there- 
in stated,  constitute  an  offense  against 
the  statute;  (4)  that  in  neither  of  the 
counts  isthe  print  described  with  sufficient 
clearness  and  distinctiveness  to  notify 
tbe  defendant  on  what  he  Is  to  be  tried; 
<6)  that  the  print  is  not  so  particularly 
described  In  either  count  of  the  indictment 
as  to  enable  the  court  or  jury  to  judge 
whether  it  was  obscene;  (6)  that  the  In- 
dictment should  have  charged  that  thede- 
fendant  distributed  said  obscene  printed 
paper  intending,  designing,  and  contriving 
to  corrupt  tlie  murals  of  youth,  and  also 
that  the  paper  was  distributed  by  him 
to  the  manifest  corruption  of  the  morals 
of  youth  of  the  state  of  Rhode  Island. 

Tbe  first  three  grounds  nrged  in  sup- 
port of  the  demurrer  may  properly  be 
considered  together,  as  they  each  set  out 
In  slightly  differing  language  a  single 
proposition  of  tbe  fact,  namely,  that  tbe 
indictment  does  not  charge  tbe  offense 
with  sufficient  clearness  and  certainty  to 
answer  tbe  requirements  of  the  law.  Aft- 
er considerable  study,  and  some  hesita- 
tion, we  bave  come  to  the  conclusion  that 
the  indictment  does  not  allege  the  offense 
witb  that  degree  of  certainty  which  the 
law  requires.  It  charges  In  the  first  count 
that  tbe  defendant  "did  distribute  a  cer- 
tain printed  paper  containing  obscene  lan- 
guage, entitled  'For  Sale,'"  etc.;  in  the 
second  count,  that  be  "did  distribute  a 
certain  thing,  to-wlt,  a  certain  paper,  en- 
titled *  For  Sale;'"  and  in  the  third  count, 
that  be  "did  distribute  certain  things,  to- 
wit,  certain  pieces  ot  paper, "  etc. ;  but  it 


nowhere  allegres  the  manner  ot  such  dis' 
tributlon.  They  might  have  been  distrib' 
uted  by  banding  them  to  persons  on  tbe 
street,  or  by  tucking  them  under  tbe  doors 
of  bouses,  or  by  throwing  them  into  peo- 
ple's yards,  or  by  dropping  them  in  the 
streets,  or  by  posting  them  on  fences  ad- 
jacent to  streets  or  public  places,  or  by 
sending  them  through  the  mails,  or  in  oth- 
er ways  which  might  be  mentioned;  and 
the  state,  being  called  upon  under  this 
form  ot  indictment  to  prove  a  distribu- 
tion merely,  could  prove  it  in  any  of  the 
modes  suggested.  It  Is  the  constitutional 
right  of  the  accused  that  be  should  not 
only  be  informed  of  everything  material 
In  tbe  description  of  the  substance  and 
nature  of  the  offense  charged,  but  of  the 
manner  thereof  as  well,  for  no  intend- 
ment can  be  admitted  to  supply  a  defect  ' 
of  this  kind.  2  Hawk.  P.  C.  p.  823.  c.  25, 
§  60;  Com.  v.  Child,  IS  Pick.  19s,  200.  But 
It  Is  urged  on  tbe  part  of  the  state  that 
the  offense  Is  charged  in  the  language  of 
the  statute,  and,  it  being  a  statutory  of- 
fense, it  is  sufficient  thus  to  charge  it.  It 
is  doubtless  true  that  it  is  genernlly  suffi- 
cient in  an  indictment  for  a  statutory  of- 
fense to  charge  it  in  the  language  of  tbe 
statute;  but  this  is  not  always  so.  State 
V.  Kane,  16  R.  I.  541,  542,  9  Atl.  Rep.  K48. 
Tbe  rule,  as  laid  down  in  Wbarton'sCrim- 
Inal  Pleading  and  Practice,  (section  220,) 
Is  as  follows:  "On  the  general  principles 
of  common-law  pleading  it  may  be  said 
thatitis  sufficient  to  frame  the  indictment 
in  the  words  of  the  statute  in  all  cases 
where  the  statute  so  far  individuates  the 
offense  that  the  offender  has  proper  notice 
from  the  mere  adoption  of  the  statutory 
terms  what  the  offense  he  is  to  be  tried  for 
really  is;  but  iu  no  other  case  Is  it  suffi- 
cient to  follow  the  words  ot  the  statute. 
It  Is  no  more  allowable  under  a  statutory 
charge  to  put  tbe  defendant  upon  trial 
without  specification  ot  the  offense  than 
It  would  be  under  a  common-law  charge. " 
See, also, IBish.  Crim.  Proc.  §S  369,S70,and 
cases  cited.  In  State  v.  Doyle,  11  B.  1.574, 
this  court  held  that  a  complaint  charging 
the  defendant  in  the  language,  of  the  stat- 
ute with  unlawfully  selling  and  suffering 
to  be  sold  ale,  wine,  rum,  and  otber strong 
and  malt  liquors,  etc.,  was  insufficient,  in 
that  it  did  not  state  also  the  name  of  the 
purchaser  of  said  liquor,  or  that  the  sale 
was  m*ade  to  some  person  to  tbecomplain- 
ant  unknown.  The  court  say:  "The  of- 
fense charged  is  not  su  identified  as  to  give 
tbe  defendant  certain  Information  of  what 
in  particular  she  was  accused,  nor  so  but 
that  she  may  have  been  tried  for  one 
offense  when  she  was  accused  of  another 
totally  distinct  from  it.  Her  right  to  be 
Informed  of  tbe  nature  and  cause  of  the 
accusation  is  a  common-law  right,  and 
ought  to  be  carefuny  guarded  and  main- 
tained." We  think  the  reasunlng  of  the 
court  In  that  case  applies  with  equal  force 
to  tbe  one  under  consideration,  and  that 
tbe  indictment  should  have  described  the 
manner  in  which  the  obscene  papers  or 
things  were  distributed ;  that  is  to  say, 
that  if  they  were  distributed  to  persons 
known  to  the  jurors,  the  indictment 
should  so  state.or  it  to  persons  nnkn<iwn 
to  them,  that  fact  should  be  stated,  or  if 
distributed  In    some   other  manner,  the 
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IndtctiiieHt  should  speclflcaffy  Bet  forth  the 
Name.  Sec,  aUo,  State  y.  Marphy,  15  R.  I. 
643,  10  Atl.  Rep.  585.  See  form  of  tndlct- 
ment  in  Blmilar  case,  as  given  In  Com.  r. 
Holmes,  17  Maes.  836.  F</r  illustration  ot 
a  case  where  It  is  not  necessary  to  allege 
particular  acts  by  reason  of  the  crime  be- 
ing charged  in  words  having  a  technical 
meaning,  see  State  t.  Rnssell,  14  R.  I.  506, 
and  cases  cited. 

The  foarth  and  fifth  grounds  relied  upon 
in  support  of  the  demurrer  are  untenable. 
The  strong  preponderance  of  American 
decisions  upon  this  point  in  to  the  effect 
that  it  is  unnecessary  to  set  out  specifical- 
ly the  obscene  language  of  the  book  or  pa- 
per in  the  indictment  it  the  grand  Jury 
aver  therein  that  it  would  be  offensive  to 
the  court,  and  improper  to  be  placed  in 
the  records  thereof.  This  was  done  in 
this  case,  and  the  non-setting  forth  of  the 
obscene  language  contained  in  the  paper 
entitled  "For  Sain" is  thereby  sufficiently 
Excused.  See  Whart.  Crim.  PI. J  177,  and 
cases  cited.  See,  also.  Com.  v.  Hoi  raes,  su- 
pra; Com.  V.  Tarbox,  1  Cnsh.  66;  People 
V.  Oirardin,  1  Mich.  90;  Com.  v.  Sharpless, 
2  Serg.  &  R.  91;  Heard.  Crim.  PI.  (Stu- 
dents' Series,)  pp.  209-211,  and  cases  cited. 
The  English  authorities  seem  to  sustain 
the  position  taken  by  the  defendant,  but 
Tre  think  the  better  reasoning  is  in  favor 
of  our  own.  See  Bradlaugh  v.  Queen,  8 
Q.  B.  Div.  609,  614. 

The  sixth  point  taken  by  the  defendant 
is  also  untenable.  That  portion  of  the 
statute  under  which  the  indictment  is 
framed  does  not  contain  the  word  "in- 
tent," uor  is  it  necessary,  in  order  to  prove 
the  offense,  to  show  that  the  defendant 
had  any  intent.  It  is  enough  to  prove  the 
forbidden  act.  It  is  true  that,  in  order  to 
constitute  a  crime,  there  must  be  a  crimi- 
nal Intent  as  well  as  a  wrongful  act,  and 
that  the  two  must  combine;  but  it  does 
not  therefore  follow  that  the  guilty  inten- 
tion must  be  averred  in  the  indictment. 
The  rule  Is  that,  "  where  intent  is  part  of 
the  statutory  definition  of  the  offense,  it 
must  be  averred,  though  it  is  otherwise  in 
cases  where  it  is  not  part  of  such  statuto- 
ry definition,  and  where  the  oft^nseis  pun- 
ishable no  matter  what  the  intent  was. " 
Whart.  Crim.  PI.  §  I63a,  and  cases  cited ; 
IBish.Crim.  Proc.  §§  278-281,  and  cases  cit- 
ed. Demurrer  sustained,  and  indictment 
quashed. 

07  R.  I.  «TO  • 

PARKEB  v.  PROTlbBKOE  &  STONINOTON 

Steam-Ship  Co. 
^Supreme  Covn^  of  Jihode  ItUmd.  May  29, 1891.) 

NbOLIOBNCB — BuFFICtBHCT  OF  Ck>in'IjAtHT. 

A  complaint  for  personal  Injuries  resaltlnir 
in  death,  whldi  alleges  tliat  the  defendant's 
servants  so  negligently  and  carelessly  managed 
and  navigated  its  steamer  that  it  ran  upon  and 
sank  the  vessel  of  the  plaintiff's  testator,  is  suffi- 
cient on  demurrer. 

Action  by  Arabella  T.  Parker,  executrix, 
against  the  Providenee  &  Stonington 
Steam-Ship  Company,  to  recover  dam- 
ages for  personal  injuries  to  plalntiC's 
testator  resulting  in  death.  Heard  on 
demurrer  to  the  declaration.  Demurrer 
overruled. 


Stephen  A.  Cooke,  Jr.,  Lotita  L.  Angetl, 
W.  C.  Parker,  and  W.  JU.  Butler,  for  plain- 
tiff.    WafterB.  7/gceat,  for  defendant. 

Per  Cosiam.  The  court  is  ot  opfnlon 
that  the  declaration ^sufBcIently  states  a 
cause  of  action,  by  setting  forth  that  the 
defendant's  servants  so  negligently  and 
carelessly  managed  and  navigated  its 
steamer  that  it  ran  upon  and  sank  the 
vessel  of  the  plaintiff's  testator.  This  i» 
the  usual  form  of  charging  negligence  in 
cases  of  highway  collisions.  The  essen- 
tial facts,  with  reference  to  negligence, 
are  (1)  plaintiff's  right  in  the  highway; 
(2;  in  the  exercise  ot  due  care;  and  (3)  de- 
fendant's Interference  with  plaintiff's  right 
by  running  into  him.  The  defendant  ob- 
jects to  this  declaration  upon  the  ground 
that  it  does  not  state  in  what  the  negli- 
gence Consisted,  and.  so  does  not  Inform 
him  of  the  particular  case  be  is  called  up- 
on to  answer,  hor  sufficiently  protect  him 
for  the  future  in  case  of  Judgment.  Un- 
doubtedly, a  full  statement  to  this  extent 
is  generally  necessary,  for  in  most  cases 
there  would  be  no  case  stated  without  it. 
Negligence  consists  in  omitting  to  do  a 
duty,  or  In  doing  it  so  carelessly  as  to 
bring  injury  to  another.  Ordinarily, 
therefore,  unless. the  particular  duty  and 
its  breach  are  set  forth  in  the  deciai'atlon, 
no  negligence  appears.  These  are  the 
backbone  of  the  declaration,  without 
which  It  cannot  stand.  The  details  which 
prove  the  negligence  need  not  be  set  forth, 
but  there  must  be  an  averment  of  facts 
showing  the  duty  and  the  general  manner 
of  its  breach,  or  else  no  case  is  stated. 
But  in  collisions  the  force  and  injury  are 
direct,  and,  except  where  the  injury  is 
caused  bj'  the  carelessness  of  a  servant, 
an  action  of  trespass  may  generally  be 
maintained,  in  which  the  averment  of  the 
force  alone  would  be  sufficient.  1  Chit.  Pl. 
127.  713,  *860.  In  collisions  it  Is  almost  im- 
possible to  do  more  than  state  the  fact 
that  while  upon  a  highway,  in  the  exer- 
cise of  due  care,  the  plaintiff  was  run  not 
by  the  defendant.  This  raises  a  presump- 
tion of  negligence  because  of  the  defend- 
ant's control  of  the  agent  of  the  injury, 
and  because  such  accidents  do  not  often 
ocTur  without  negligence,  nothing  appear- 
ing to  the  contrary.  The  plaintiff  can 
seldom  know  or  state  just  how  it  was 
done,  whether  by  carelessness  in  one  way 
or  another,  or  even  by  design.  In  the  case 
at  bar  the  plaintitf  can  neither  be  expect- 
ed nor  required  to  state  in  what  particu- 
lar way  the  defendant's  servants  on  an- 
other boat  were  negligent.  It  is  enough 
to  state  facts  which  naturally  or  neces- 
sarily raise  a  presumption  of  neglisrence. 
In  Chase  v.  Steam-Boat  Co.,  10  R.  1. 79,  the 
declaration,  substantially  the  same  as 
the  one  before  us,  was  considered  by  this 
court,  and  finally  carried  to  the  snp^'ome 
court  of  the  United  States,  (16  Wall.  ;«!,) 
but  no  8Ug£;L3tion  appears  that  it  was  in- 
sufficient. The  defendant  cites  In  support 
of  its  demurrer  to  the  declaration  Wood- 
ward V.  Navigation  Co.,  (Or.)  22  Pac. 
Rep.  1076;  but  in  that  case  the  plaintiff 
was  employed  by  the  defendant  as  a  lo- 
comotive engineer,  and  sued  for  injuries 
sustained  by  a  collision.    In  sacb  a  case. 
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clearly  It  would  -  be  neaemary  to  set  forth 
in  what  the  detendant'ts  breach  of  doty 
eoosisted,  fur  no  presumption  of  negli- 
gence on  the  part  of  the  company,  su.far 
as  the  plaintiff  was  concerned,  would  nat- 
urally or  necessarily  arise  from  the  tart  of 
a  collision.  The  company  may  have  gir- 
en  proper  rules  and  directions,  prorided 
proper  tracks,  turn-outs, etc,  and  still  the 
accident  have  been  caosed  by  the  negli-. 
S%nce  of  some  fellow-servant;  as,  for  in 
stance,  a  switchman  turning  the  wrong 
switch,  or  another  engineer  running  bis 
train  contrary  to  orders.  In  Thompson 
V.  Bailroad  Go.,  57  Mich.  800,  23  N.  W.Rep, 
820,  the  point  passed  upon  by  the  court 
was  that  the  declaration  was  defective 
in  ufit  setting  forth  that  the  plaintiff  was 
in  the  exercise  of  due  care.  In  Bailway 
Co.  V.  Hennessey,  75  Tex.  155,  12  8.  W. 
Kep.  608,  tor  an  accident  at  a  street  cross- 
lug,  the  point  decided  was  that  an  fMois- 
slon  of  duty,  dlS«rent  from  those  set  tortb 
in  the  declaration,  could  not  be  proved  at 
the  trial.  The  remarks  of  the  court  in 
that  case  are  In  harmony  with  thrise  of 
this  court  in  Cox  v.  Providence  Gas  Co., 
21  All.  Bep.  844,  to  this  effect:  "The  rule 
of  certainty  In  pleading  is  not  too  rigid 
to  be  reasonable,  and  does  not  reqnlre  the 
statement  of  tacts  undlscoverabie  by  the 
plaintiff.  It  permits  much  generality, 
wliere  the  facts  He  more  in  the  knowledge 
of  the  opposite  party  that  in  that  of  the 
pleader."  Nevertheless,  enough  must  a p- 
I>ear  to  glvti'the  defendant  notice  of  the 
character  of  the  case  which  the  plaintiff 
will  undertalce  to  prove.  Demurrer  over- 
ruled. 

07  R.  I.  «S8)  

Cbabb  v.  Peckhau  et  ah 
()Su^preme  Count  cfRhoie  ItUmd.  June  1, 1891. ) 
Wills — Constkootion — Resisitb. 
A  will  contained  a  residuary  claose,  pro- 
viding that  "I  ^ve,  bequeath,  and  devise  to  my 
nephews,"  nanung  six  of  them,  "aU  the  rest  of 
my  estate,  share  and  share  alike,  they  paying 
out  of  the  same  all  my  just  debts,  funafal  chaises, 
and  the  expenses  of  settling  my  estate. "  Held, 
that  the  nephews  took  as  a  class,  and  not  as  in- 
dividuals, and,  where  one  of  them  died  before 
the  testator,  his  legacy  fell  into  the  residue. 

Bill  in  equity  by  Bobert  S.  Chase,  ad- 
ministrator, against  Sarah  B.  H.  Peck- 
bam,  to  constrne  the  wUl  of  Jetbro  Peck- 
ham. 

'William  P.  Shef3eld,  for  complainant. 
Charles  Acton  Ives,  tor  respondent. 

Stinebb,  J.  The  will  before  us  contains 
a  residuary  clause,  as  follows:  " Eighth. 
I  give,  bequeath,  and  devise  to  my 
nephews,  Theodore  D.  Feckham.  Jetbro 
J.  Feckham,  Howard  B.  Peckham,  Her- 
bert A.  Peekham,  Benjamin  W.  H.  Peek- 
ham,  and  Henry  L.  Feckham,  all  the  rest 
of  my  estate,  share  and  share  alike,  they 
paying  ont  of  the  same  all  my  ]uBt  debts, 
funeral  charges,  and  the  expenses  of  set- 
tling my  estate."  This  clause,  like  many 
such  testamentary  provisions,  describes 
the  residuary  legatees  in  two  ways,  each 
of  which,  taken  by  itself,  has  a  well-set- 
tled legal  *ffeet,  quite  different  from  the 
other.  It  describes  them  by  name<  which 
makes  a  beqaest  to  them  as  indlvidaals, 


so  that,  if  one  dies  witboat  issue  before 
the  testator,  the  legacy  to  him  falls.  It 
also  describes  them  as  nephews,  /.  e.,  as  a 
class,  which  makes  a  bequest  to  such  of 
the  class  as  are  capable  of  receiving  it 
when  the  bequest,  takes  effect.  Where 
both  descriptions  occur,  with  nothing 
more  to  show  the  testator's  intent,  the 
construction  is  that  the  gift  by  name  con- 
stitates  a  Kift  to  Individuals,  to  which  the 
class  description  is  added  by  way  of  iden- 
tification. In  Church  V. Church,  15R.  1. 138, 
the  devise  was  to  sons  by  name.  It  was 
held  that  they  took  as  individuals,  and 
that,  while  a  residuary  clause  draws  to  it 
lapsed  or  void  legacies,  it  does  not  in- 
clude a  legacy  which  fails  out  of  the  resi- 
due itself.  But  the  paramount  test  of  the 
construction  of  a  will  is  the  Intent  of  the 
testator,  to  which  these  rules  of  constrac- 
tioD  must  yield.  Under  the  rules  as  stat- 
ed, the  share  of  the  residuary  estate  be- 
queathod  to  Herbert  A.  Peckham,  who 
died  without  issue  before  the  testator, 
would  not  fall  into  the  residuum,  and 
would  not  go  to  the  remaining  nephews, 
as  the  survivors  of  a  class,  unless  the 
clause,  as  a  whole,  shows  a  different  in- 
tent. It  is  contended  by  the  surviving 
nephews  that  the  last  portion  of  the  re- 
siduary clause, "  they  paying  out  of  the 
same  all  my  Just  ^ebts,  funeral  charges, 
and  the  expense  of  settling  my  estate," 
shows  an  in  tent  to  give  to  tbem  as  a  class, 
and  we  think  the  contention  Is  well  found- 
ed. As  was  held  in  Woonsocket  Inst,  for 
Savings  V.  Ballon,  16  B.  I.  8.57,  16  Atl.  Bep. 
144,  such  words  amountto  a  charge,  which 
can  tie  enforced  as  such. 

The  testator  meant  to  leave  to .  his 
nephews  thedutyof  discharging  his  debts, 
and  thus  practically  settling  his  estate, 
in  consideration  of  which  they  were  to  re- 
ceive the  residue  of  his  property.  The  leg- 
acy and  the  duty  were  evidently  intended 
to  go  together,  as  to  a  class,  although 
the  individuals  then  compusing  the  class 
were  then  named.  The  testator's  nephews, 
as  nephews,  were  the  ones  to  whom  be 
desired  to  commit  the  charge  of  paying 
all  his  debts.  He  did  not  contemplate  a 
lapse  at  all,  although  this  is  probably  the 
case  in  wills  generally.  But  in  this  case 
an  Intent  appears.  To  his  brothers  and  sis- 
ter in  previous  clauses  be  had  made  spe- 
cific bequests;  to  his  nieces  be  had  named 
the  sum  each  should  receive;  while  to  the 
nephews  he  gave  the  remainder  in  a  lump, 
coupled  with  the  charge  and  duty  stated. 
To  some  extent  they  had  the  duties  of  an 
executor,  and  so,  partly  in  compensation 
as  well  as  for  affection,  they  were  to  re- 
ceive the  residue  of  tlie  estate.  In  the  case 
of  Knight  V.  Gould,  2  Mylne  &  K  205.  a 
bequest  to  executors  named,  by  way  of 
recompense  for  their  services,  was  held  to 
be  a  bequest  to  a  class.  Although  in  that 
case  the  legacy  was  to  persons  in  an  oflS- 
clal  character,  whose  office  being  Joint,  it 
would  naturally  follow  that  the  reward 
was  meant  to  be  Joint,  yet  the  principle  is 
the  same  In  this  case,  and  a  like  intent  is  - 
here  evinced  with  but  little  less  clearness. 
Such  an  Intent  determines  the  character 
and  ebnstruction  of  a  testamentary  be- 
quest. Thus  in  Hoppock  v.  Tucker,  5»  N. 
Y.  202,  it  was  held  to  be  the  testator's  hi- 
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tent  that  certain  children  named  in  a  re- 
■Iduary  clanae  ehonld  talce  as  a  clasa,  and 
It  waB  accordingly  bo  constraed.  In  Hchal- 
fer  T.  Eettell,  14  Allen,  628.  the  court  held 
that,  althooKh  an  estate  Ih  devised  to  the 
children  of  a  person  by  name,  yet,  it  It  ap- 
pears from  the  whole  will  that  the  testa- 
tor Intended  that  they  shoald  take  as  a 
class,  the  share  of  one  of  them  who  died 
before  the  testator,  without  issue,  will  go 
to  the  snrvlvors.  See,  also,  Crecelins  t. 
Horst,  9  Mo.  App.  51,  affirmed  in  78  Mo. 
566;  Stedman  v.  Priest,  103  Mass.  298; 
Jackson  v.  Roberts,  14  Gray.  646;  Tal- 
cott  V.  Talcott,  39  Conn.  186;  Warner's 
Appeal,  Id.  253.  The  case  of  Bolle«  v. 
Smith,  Id.  217,  was  exactly  like  the  case 
at  bar.  The  residue  of  an  estate  was 
e^ven  to  three  nephews,  by  name,  "they 
paying  all  the  other  legacies."  One  of 
them  died  before  the  testator.  The  facts 
that  the  legatees  were  named,  and  were 
to  hare  an  equal  interest,  were  held  not 
to  overcome  the  presumption  arising  from 
the  facts  that  they  were  also  spoken  of  as 
a  class,  and  that,  aa  such,  a  joint  duty 
devolved  upon  them  aa  a  condition  to 
their  enjoyment  of  the  legacy.  The  decis- 
ion and  the  reasoning  on  which  it  rests 
are  in  harmony  with  onr  couciuslons  in 
this  case.  We  decide  that  the  sorvlvlng 
nephews  are  entitled  to  take  as  a  class 
under  the  will,  and  a  decree  may  be  en- 
tered accordingly. 


(69  conn.  4t8) 


Welles  v.  Rhodes. 

(Supreme  Court  of  Errors  of  Connecticut.    Dec. 
15,  1890.) 

EqviTr  Pbaotior— MnLTiPuoiTT  op  Burrs  —  Sbt- 

OFT    and    COUKTBB-CUUK  —  QuiXTtNO  TiTLB — 

BmmoiBNOT  or  CoxFLAnrr. 

1.  The  compltklnt  in  a  salt  brought  in  the  sn- 
perior  court  alfeged  that  defendant  claimed  an 
Uiterest  ot  some  sort  in  complainant's  land,  and  had 
brought  an  action  of  trespaaa  In  the  court  of  com- 
mon pleaa  to  establish  the  same ;  and  then  prayed 
that  defendant  be  required  to  disclose  the  nature 
of  his  claim,  and,  In  default  of  establishing  the 
same,  be  enjoined  from  the  prosecution  of  his  suit 
in  the  common  pleas.  Held,  that  a  demurrer  to 
the  complaint  was  properly  sustained,  since  plain- 
tifl  oould  have  the  same  relief  in  defendant's 
suit  as  she  seeks  in  her  own,  under  Oen.  Bt 
Conn,  i  876,  which  provides  that  in  cases  where 
the  defendant  has  either  in  law  or  in  equity,  or 
In  both,  a  counter-claim,  he  may  have  t£e  bene- 
fit thereof  by  pleading  the  same,  etc. ;  and  under 
section  877,  wnich  provides  that  legal  and  equi- 
table remedies  may  be  administered  in  one  and 
the  same  suit,  and  that  the  withdrawal  of  an  ac- 
tion after  a  cross-complaint  has  been  filed  .  shall 
not  Impair  defendant's  right  to  prosecute  the 
oross-complaint  to  judgment 

9.  A  complaint  in  a  suit  to  require  defendant 
to  disclose  the  grounds  of  his  claim  asserted 
against  plaintiff's  land,  which  merely  alleged 
tiAt  defendant  makes  a  claim  that  in  some  war 
he  is  entitled  to  an  interest  in  some  part  of  said 
land,  or  in  the  whole  of  it,  bat  of  what  nature 
plaintiff  is  ignorant,  and  defendant  refuses  to  in- 
form him,  is  demurrable  in  that  it  does  not  suffl- 
eiently  show  a  cloud  upon  title  which  equity  will 
removei 

Appeal  from  superior  court,  Hartford 
county. 

Suit  by  Emily  Welles  against  William 
H.  Rhodes  to  remove  a  cloud  on  a  title, 
and  tor  an  Injunction.    From  a  Judgment 


sustaining  a  demurrer  to  the  complaint, 
plaintiff  appeals. 

C.  E.  Perkiaa,  for  appellant.  C.  B.  Brta- 
eoe  and  J.  P.  Andrewa,  for  appellee. 

Tobbance,  J.  The  complaint  In  this 
case  alleges  that  the  platntitt  is  the  owner 
and  possessor  In  fee-simple  of  certain  lauds 
In  the  town  of  Glastonbury ;  that  "the  de- 
fendant now  makes  a  claim  that  in  some 
way  he  Is  entitled  to  an  Interest  in  some 
part  of  said  land,  or  In  the  whole  of  It, 
but  of  what  nature  tb«  interest  which  the 
defendant  claims  therein  Is,  or  how  It 
arises,  the  plaintiff  Is  ignorant,  and  the 
defendant  refuses  to  Inform  her;"  that 
the  defendant  has  brought  an  action  of 
trespass  against  the  plaintiff  and  others 
returnable  to  and  now  pending  in  the 
court  ot  common  pleas  In  Hartford  conn- 
ty,  "claiming  that  the  plain  tiff  has  in  some 
way  Injured  the  defendant's  Interest  In 
said  land,  and  threatens  to  bring  other 
suits  ot  the  same  character;"  that  said 
claim  ot  the  defendant  is  unfounded,  and 
is  a  cloud  upon  her  title,  and  an  Injury  to 
her;  and  prays  that  the  defendant  be  re- 
quired to  set  out  in  his  answer  the  nature 
of  his  claim  on  said  property,  if  any  hft 
has,  and,  if  he  Is  found  to  have  none,  that 
the  court  should  so  decree,  and  enjoin  the 
defendant  from  further  prosecuting  It,  and 
enjoin  the  prosecution  of  the  suit  afore- 
said until  the  determination  of  this  case. 
To  this  complaint,  and  to  the  relief 
sought,  the  defendant  on  divers  grounds 
demnrred,  and  the  only  error  alleged  Is 
that  the  court  sustained  the  demurrer  to 
the  complaint.  Although  the  demurrer, 
as  suggested  in  the  plaintiff's  brief.  In 
some  of  its  paragraphs  Is  not  perhaps  as 
full  and  specific  as  the  law  requires,  yet. 
as  no  notice  ot  this  was  taken  In  the  court 
belnw,  any  objection  on  that  score  comes 
too  late.  Besides,'  we  think,  taken  as  a 
whole,  the  demurrer  fairly  raises  two  ob- 
jections to  the  complaint,  which  if  either 
be  well  taken  fully  justified  the  action  of 
the  court  below.  The  first  is  that,  even  if 
the  complaint  sta  tee  any  case  calling  for 
equitable  relief, It  also  shows  that  such  re- 
lief could  be  had  as  effectually  In  the  pend- 
ing suit  In  the  court  of  common  pleas  as  In 
the  superior  court.  The  second  Is  that 
the  complaint  states  no  snfilclent  ground 
for  any  equitable  relief.  These  objections 
will  be  considered  in  the  order  here  stated. 

It  is  now  an  established  principle  In  our 
law  of  civil  procedure  that  two  suits 
shall  not  be  brought  fur  the  determina- 
tion ot  matters  in  controversy  betweea 
the  same  parties,  whether  relating  to  le- 
gal or  equitable  rights,  or  to  both,  when 
such  determination  can  be  had  as  eflect- 
nally  and  properly  in  one  suit.  In  the  In- 
tereet  of  the  state  and  of  all  parties  con- 
cerned, this  principle  should  be  Inflexibly 
maintained.  To  this  end  the  law  provides 
that  all  courts  having  Jurisdiction  at  law 
and  In  equity  may  "administer  legal  and 
equitable  rights,  and  apply  legal  and 
equitable  remedies  in  favor  of  either  party 
in  one  and  the  same  suit,  so  that  legal 
and  equitable  rights  of  the  parties  may  be 
enforced  and  protected  In  one  action." 
Gten.  St.  §  877.  It  further  provides  that 
"Incases  where  the  defendant  has  ^ttaei 
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in  law  or  in  equity  or  in  both  a  cotinter- 
claim  or  liglit  of  set-ott  against  the  plain- 
tiff's demand,  be  may  bave  the  benefit 
ol  any  (Btich  eet-offs  or  connter-claims  by 
pleading  the  eame  aa  snch  In  his  answer, 
and  demanding  Judgment  accordingly." 
Id.  §  876.  The  rales  nnder  the  practice  act 
provide  thafcross-complaints  of  the  nat- 
nre  of  cross-bills  In  eqalty,  toaching 
matters  In  question  in  the  orl^nal  com> 
plaint,  may  bs  filed  by  the  defendant  in 
any  action,  whether  sacb  action  be  for  le- 
gal or  equitable  relief."  Kale  3,  I  8.  Also 
that  "counter-claims  for  equitable  relief 
of  the  nature  of  cross-bills  In  equity  may 
be  pleaded  by  themselves,  and  may  be 
known  as  'cross-bills  in  equity.'"  Bule 
5,  §  1.  Under  these  provisions  we  think 
the  plaintiff  might  obtain,  in  the  saltpend- 
Ing  in  the  common  pleas  court,  relief  as 
full,  adequate,  and  complete  as  the  supe- 
rior conrt  conld  grant  In  the  case  at  bar. 
If  this  be  so,  it  furnishes  a  decisive  reasuu 
why  the  superior  conrt  should  dismiss  the 
complaint.  The  plaintiff,  however,  says 
thttt  ber  remedy  in  tbe  conrt  of  common 
pleas  is  not  adequate  and  compjete,  be- 
cause the  plaintiff,  in  tbe  suit  pending  In 
that  court,  may  at  any  time,  without  ber 
consent,  withdraw  his  suit,  and  leave  her 
remediless;  and  cites  the  case  of  Buxton 
V.  Broadway,  46  Conn.  540.  In  support  of 
this  claim.  It  should  be  remembered, 
however,  that  the  case  cited  was  decided 
before  the  practice  act  was  passed.  One 
of  the  rules  under  the  practice  act  now 
provides  that  "the  withdrawal  of  an  ac- 
tion after  a  cross-complaint  or  counter- 
claim, whether  for  legal  or  equitable 
relief,  has  been  filed  therein,  shall  not  Im- 
pair tbe  right  of  tbe  defendant  to  prose- 
cute such  cross-complaint  or  counter- 
claim as  fully  as  If  said  action  had  not 
been  withdrawn."  Bule  5,  S  &•  Under 
this  role  the  present  plaintiff  would  have 
bad  full  control  of  the  proceedings  to  en- 
force ber  equitable  rights  in  the  court  of 
common  pleas,  and,  if  so,  she  has  ade- 
quate remedy  therein.  "  If  the  petitioner 
could  compel  the  respondent  to  prosecute 
to  final  judgment  the  suit  he  has  com- 
menced on  the  note  In  question,  then  it 
might  be  said  with  truth  that  be  has  ade- 
quate remedy  at  law. "  Buxton  v.  Broad- 
way, 45  Conn,  640.  In  the  case  at  bar.  In- 
asmuch as  the  present  plaintiff  could 
prosecute  to  final  Judgment  In  tbe  com- 
mon pleas  court  any  proper  claim  for  eq- 
uitable relief  which  she  may  file  therein, 
even  tbough  the  present  defendant  should 
witlidraw  his  suit,  It  may  be  said  with 
truth  that  she  has  adequate  remedy  in 
that  tribunal.  Under  these  circum> 
stances,  we  see  oo  good  reason  why  the 
superior  court,  as  a  court  of  equity, 
should  be  called  upon  to  grant  relief  In  a 
second  enit,  involving  additional  expense 
and  delay  to  all  concerned,  when  relief  Just 
as  ample  and  adequate  can  be  had  more 
quickly  and  cheaply  in  the  first  suit  In  the 
court  of  common  pleas.  It  the  trespass 
suit  had  been  pending  in  the  superior 
court  instead  of  tbe  conrt  of  common 
pleas,  it  cannot  be  snccessfully  contended 
that  the  institution  of  the  present  suit 
would  have  been  necessary;  and  there  is 
Jnst  aa  little  necessity  tor  its  institution 


because  the  trespass  case  Is  pending  in  the 
common  pleas  court.  Whenever,  in  such 
cases.  It  clearly  appears  to  the  court  to 
which  the  second  suit  Is  brought  that 
adequate  and  complete  relief  can  and 
should  be  bad  in  the  first  suit,  it  will  be 
justified  in  refusing  to  interpose  by  way 
of  equitable  relief,  and  In  dismissing  the 
second  suit,  even  though  no  objection  be 
Interposed.  On  this  ground  alone,  there- 
fore, we  think  the  court  below  was  justi- 
fied in  dismissing  the  complaint. 

Inasmuch  as  the  objection  Jnst  consid- 
ered disposes  of  the  case,  it  Is  perhaps  un- 
necessary to  consider  the  other  objection, 
that  tbe  complaint  states  no  casefor  equi- 
table relid;  but,  as  tbe  point  was  fully 
argued  before  us,  and  may  be  brought  be- 
fore tbe  common  pleas  court  in  the  suit 
there  pending,  we  will  consider  that  point 
also  briefly.  Let  us  consider  it  as  It  no 
suit  at  law  had  been  pending  between 
these  parties  when  the  present  suit  was 
brought.  The  complaint  In  question  can- 
not be  regarded  as  one  brought  merely  to 
remove  a  cloud  from  a  title,  tor  it  states 
no  facts  which  show,  or  tend  to  show,  the 
existence  of  any  cloud  which  a  court  of 
equity  will  remove.  "A  cloud  upon  one's 
title  is  something  which  aho^ra prtmafHcle 
some  right  Ota  third  person  to  it. "  Bank 
V.  Liawler,  46  Conn.  246.  Ordinarily  such 
a  cloud  may  be  caused  by  tbe  existence  of 
such  documents  or  such  a  state  of  facts  as 
prima  Aoieshow,  either  alone  or  with  the 
aid  of  extrinsic  facts,  some  right  adverse 
to  the  title  of  the  party  seeking  relief,  and 
which  documents  or  state  of  facts  may  be 
used  in  evidence  of  such  adverse  right. 
The  present  complaint  alleges  "that  the 
defendant  now  makes  a  claim  that  In  some 
way  he  is  entitled  tu  an  interest  in  some 
part  of  said  land,  or  in  tbe  whole  of  it ; " 
but  this  Is  merely  a  Btatemen  t  that  the  de- 
fendant asserts  somesort  of  a  claim  to  tbe 
land.  The  mere  assertion  of  a  claim  to 
real  estate,  whether  made  orally  or  in 
writing,  does  not  constitute  such  a  doud 
upon  titleas  a  court  of  equity  will  remove. 
Nlckerson  v.  Loud,  116  Mass.  97 ;  Parker 
V.  Shannon,  121  Ul.  462,  13  N.  E.  Rep.  155. 
It  is  true  the  complaint  alleges  that  the 
claim  of  tbe  defendant  Is  a  cloud  upon  her 
title,  but  this  allegation,  without  a  state- 
ment of  the  facts  upon  which  it  is  based, 
is  not  enough.  Regarded,  then,  merely  as 
a  complaint  to  remove  a  cloud  from  title, 
the  complaint  In  question  is  clearly  de- 
murrable; but  it  is  also  apparent  that  the 
plainliO  did  not  intend  it  to  be,  and  that 
it  is  not  to  be,  so  r^arded.  The  plaintiff 
alleges  that  she  is  ignorant  of  the  nature 
and  origin  of  the  defendant's  claim,  and 
that  be  refuses  to  inform  ber  thereof,  and 
tor  this  reason  she  cannot  set  it  forth  in 
the  complaint.  The  real  claim  for  tbe  re- 
lief sought  is  based  upon  the  right  to  a 
discovery,  and  the  state  of  facts  which  it 
may  reveal.  Besardlng  the  complaint, 
then,  as  one  tor  discovery  and  relief,  is  the 
plaintiff,  upon  the  facts  stated  in  tbe  com- 
plaint, leaving  out  of  view  the  pendency 
of  the  other  suit,  entitled  to  the  aid  of  a 
conrt  of  equity  ?  She  seeks  a  discovery  in 
order  to  ascertain  whether  a  right  claimed 
by  tbe  defendant  is  based  upon  such  facts 
as  will  make  it  a  cloud  upon  her  title.    It  . 
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she  iB  not  entitled  to  tbe  relief  she  aeekB. 
«he  cannot  have  tlie  discovery,  "because 
tbe  discovery  is  auxiliary  or  incidentai  to 
tbe  relief,  and,  if  tbe  relief  is  unattainable, 
the  discovery  can  anSTrer  no  Imaginable 
purpose."  Bank  v.  Rubs,  3  Conn.  140. 
The  complaint  shows  that  tbe  defendant 
claims  some  right  in  the  land  adverse  to 
tbe  plaintiff.  Tbe  plaintiff  says  she  has 
tba  title  in  fee-dmple,  and  is  in  possession, 
and  that  the  defendant's  claim  is  without 
foundation.  She  does  not  claim  that  she 
cannot  use  her  title  in  evidence  effectively 
against  any  claim  or  risht  which  tbe 
defendant  may  attempt  to  set  up,  or  that 
a  discovery  is  necessary  to  enable  her  to 
do  HO.  On  the  other  hand,  for  aught  that 
appears  to  tbe  contrary,  her  title  and  pos- 
aession  constitute  a  complete  defense  to 
any  claim  the  defendant  may  assert.  If 
the  discovery  were  had,  it  would,  upon 
the  plaintiff's  claim,  merely  show  that 
there  was  a  cloud  upon  her  title ;  and  sbe 
does  not  show  that  sbe  has  been  or  can  be 
legally  injured  or  prejudiced  in  any  way 
thereby.  It  is  true  sue  states  that  "said 
claim  is  an  injury  to  her,"  but  this  is  not 
enough.  No  facts  are  stated  from  which 
tbe  court  can  see  that  sbe  is  or  maybe 
legally  injured  by  the  existence  of  such  a 
cloud..  It  does  not  necessarily  follow  that, 
if  tbe  court  below  had  taken  jurisdiction 
for  purposes  of  discovery,  it  would  have 
retaineil  it  for  tbe  relief  sought.  Bank  v. 
Bnss,  supra.  In  the  case  at  bar  there  is 
involved  no  question  of  fraud,  accident, 
mistake,  or.  account.  For  aught  that 
now  appears,  or  could  appear  upon  a  full 
discovery,  the  deftuidant  claims  a  right  in 
the  land  which  he  might  in  good  faith  seek 
to  enforce  in  a  suit  at  law,  and  which  be 
in  gpood  faith  believes  he  poasesseB.  Ue 
has  a  right  to  have  the  matter  tried  by  a 
jury,  it  he  so  desires.  A  court  of  equity 
will  refuse  to  settle  doubtfnl  or  to  try 
legal  titles,  unless  in  special  and  excep- 
tional cases,  where  the  party  Invoking  its 
aid  has  no  other  adequate  mode  of  re- 
dress. Boath  V.  Drlscoii,  20  Conn.  539; 
Wolcott  V.  Bobbins,  26  Conn.  236.  Under 
these  circumstances,  the  power  to  remove 
a  cloud  from  a  title,  and  to  restrain  by  in- 
Jundtion  tbe  prosecution  of  a  suit  at  law, 
"is  not  exercised  as  a  matter  of  course, 
nor  under  any  universal  principle  of  law, 
requiring  its  exercise.  It  is  preventive, 
as  we  have  said,  and  very  much  must 
depend  upon  tbe  extent  and  imminence  of 
the  danger  threatened,  and  tbe  view  which 
will  be  taken  of  tbe  case  by  a  discreet 
Judge."  Munson  v.  Monson,  28  Conn.  686. 
"The  Injury  to  be  apprehended,  therefore, 
is  by  no  means  irreparable,  and  the  court 
might  well  act  upon  its  discretion,  and 
deny  the  injunction. "  Bank  r.  Lawler,  46 
Conn.  246.  Thus,  even  if  we  leave  out  of 
view  tbe  fact  of  tbe  pending  trespass  suit, 
and  assume  that  the  discovery  asked  for 
had  been  obtained,  still  even  then  the 
court  below  would  have  been  justified  in 
dismissing  tbe  complaint.  If,  then,  we 
take  into  account  the  fact  that  the  com- 
plaint shows  a  suit  pending,  and  appar- 
ently being  prosecuted  in  good  faith,  the 
trial  of  wblcti  will  speedily  and  effectually 
settle  the  question  of  title  in  dispute,  it 
affords  an  additioDal  reason,  if  one  .were. 


necessary,  why  a  court  of  equity  should 
refuse  to  Interfere  by  Injunction.  And,  as 
to  the  discovery  sought,  it  Is  very  doubt- 
ful whether  the  plaintitf  could  not  have 
obtained,  under  the  provisions  of  chapter 
22  of  the  Publio  Acts  of  1889,  all  that  she 
Seeks  here  by  way  of  disco  very. 

We  have  been  referred  to  no  case,  nor  do 
we  know  of  any,  where  equitable  relief  of 
tbe  kind  here  sought  has  been  granted  un- 
der circumstances  at  all  similar  to  those 
stated  in  the  complaint.  Tbe  plaintiff  re- 
lies upon  the  authority  of  City  of  Hartford 
V.  Chipman,  21  Conn.  488,  hut  the  two 
cases  are  widely  different.  In  that  case 
tbe  statute  laws  relating  to  the  city  of 
Hartford  gave  the  common  council  power 
to  order  the  owners  of  land  fronting  on 
streets  to  build  sidewalks  at  tbeir  own  ex- 
pense. If  the  orders  were  not  obeyed,  the 
city  might  perform  the  work ;  and  in  such 
case  the  expense  became,  by  force  of  the 
statute,  "a  lien  or  real  incumbrance"  on 
tbe  land,  which  could  be  foreclosed  "as,  if 
said  land  •  •  •  were  mortgaged  to 
said  city."  No  certia(;ate  of  lien  was  re- 
quired to  l)e  filed  anywhere.  Under  this 
statute  the  city  had  instituted  certain 
proceedings  which  it  claimed  resulted  in 
a  lien  upon  the  land  under  the  statute. 
Whether  it  had  such  a  lieu  depended  upon 
whether  it  had  pursued  all  the  necessary 
steps  pointed  out  by  the  statute.  Wheth- 
er it  had  done  so  .was  to  be  proved  partly 
by  written  evidence  and  partly  by  evidence 
not  written,  and  all  peculiarly  within  tbe 
knowledge  of  tbe  city  ofScials ;  and,  from 
tbe  nature  of  the  case,  probably  nothing 
short  of  legal  proceedings  could  effectual- 
ly determine  the  .question.  Parties  deal- 
ing with  the  property  were  affected  by  the 
Hen,  if  one  existed,  and  yet  they  had  no 
means  of  knowing  whether  it  existed  or 
not.  The  city  had  neglected  and  refused 
to  enforce  its  claim  in  any  proceeding  for 
years,  and  could  not  be  compelled  to  do 
so,  and  yet  it  insisted  that  such  a  lien 
existed.  In  the  mean  time  the  plaintiffs 
bad  conveyed  the  land  with  the  usual  cov- 
enants, but  the  granteei^,  hearing. of  this 
claim  of  the  city,  refused  to  pay  all  of  the 
purchase  money,  until  tbe  lien  was  re- 
moved. The  bill  set  out  these  facts,  and 
asked  for  a  disclosure  of  tbe  grounds  of 
this  claim  for  a  lien,  that  the  premises  be 
discharged  therefrom  if  none  existed,  and 
that  the  plaintiff  be  allowed  to  redeem  if 
it  did  exist.  The  bill  itself  showed  the  ex- 
istence of  a  claim,  whose  validity,  which 
the  city  insisted  upon,  could  only  be  set- 
tled in  a  suit  of  some  kind,  and  which, 
whether  valid  or  not,  was  working  tba 
plaintiffs  an  actual  present  injury,  for 
which  they  had  no  redress  except  in  the 
suit  tbey  had  brought.  This  presented. 
a  very  strong  case  for  equitable  luterposl- 
tion.  The  case-  at  bar  shows  no  prima, 
facie  adverse  right,  and|  if  the  discovery 
should  show  one,  states  no  present  actual 
legal  injury  resulting  therefrom,  and  does 
show  that  tbe  remedy  invoked  bereisbyno 
means  the  only  one  tbe  plaiiutift  ba^,  and 
that  sbe  is  am;dy  prepared,  without  the 
aid  of  a  court  of  equity,  to  successfully 
vindicate  ^er  rights.  In  many  Important 
respects,  therefore,  the  case  at  bar  differs 
very  materially  from  tbe  Ci&se  icUed^.ai^d 
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the  latter  was  decided  upon  grounds  rlgbt- 
foUy  calling  for  equitable  relief,  which  are 
not  present  in  the  case  at  bar.  There  is 
no  error  in  the  judgment  ol  the  court  be- 
low.   The  other  Judges  concurred. 


Conn,  lag) 
Chipman  v. 


City  of  WATBRBCBr. 


(Suoreme  Court  qf-Brrors  of  ConnecMout    Dea 
16,18900 

WBirOr  EBBOB— jTTIIUDIOnOKOF  BCPBBmCOUBT. 

The  supreme  oourt  of  errors  of  C!oimeGtl- 
cat.  sitting  in  the  first  Judicial  district,  has  no 
Jniudiotion  to  bear  s  writ  of  error  from  a  Judg- 
ment  of  ttie  snperlor  court  in  the  third  Judicial 
district,  nnder  Oen.  St  Conn.  %  114S,  which  pro- 
vides that  "writs  of  error  in  matters  of  law  only 
may  be  brought  from  the  Judgment  *  *  *  of 
the  superior  vourt  *  <*  *  to  the  supreme  court 
of  error  in  the  Judicial  district  •  »  •  where 
the  Judgments  are  rendered  or  the  decree  passed. " 
and,  l)^ng  without  Jurisdiction,  the  same  oould 
not  be  conferred  by  waiver  of  ol>Jection  thereto 
by  the  parties. 

Error  from  superior  court.  New  Haven 
county. 

Action  by  Mary  A.  Ctalpman  against  the 
citv  of  Waterbury. 

J.  CfNeill  and  G.  B.  Co  well,  for  plain- 
tiff.     G.  E.  Terry,  for  defendant. 

Andrews,  C.  J.  This  is  a  writ  of  error 
from  a  Judgment  of  the  uuperlor  court  in 
New  Haven  county,  sitting  at  Waterbury, 
brought  to  the  supreme  court  of  errors  in 
Hartford  In  and  for  the  first  judicial  dis- 
trict. The  complaint  was  duly  served, 
and  was  returned  on  the  first  Tuesday  of 
October,  1890,  when  the  parties  appeared, 
but  no  plea  or  answer:  was  made.  By 
agreement  the  case  was  heard  at  Bridge- 
port, briefs  being  submitted  on  the  mei^ 
its  and  as  though  the  case  stood  on  an  an> 
swer  averring  " nothing  erroneous. "  The 
cose  roust  be  erased  from,  the  docket.  The 
supreme  court  of  errors  in  the  first  judicial 
district  has  no  jurisdiction  to  hear  a  writ 
of  error  from  a  judgment  of  the  superior 
court  in  New  Haven  county,  that  county 
being  In  the  third  judicial  district.  The 
statute  (Gen.  8t.  S  1146)  provides  that 
"  writH  of  error  for  error  in  matters  of  law 
only  may  be  brought  from  the  judgment 
and  decrees  of  the  superior  court  •  •  • 
to  the  supreme  court  of  errors  in  the  ju- 
dicial district  or  county  where  the  judg- 
ments are  rendered  or  the  decrees  passed. " 
This  is  the  only  authority  the  court  of  er- 
rors has  to  hear  and  determine  any  writ 
of  error.  A  "writ  of  error"  is  defined  by 
Chief  Justice  Marbball,  in  Cohens  v.  Vir- 
ginia, 6  Wheat.  409,  to  be  "a  commiasion 
by  which  the  judges  of  one  court  are  au- 
thorised to  examine  a  record  upon  which 
a  judgment  was  given  in  another  court, 
and  on  such  an  esaminatlon  to  affirm  or 
reverse  the  same  according  to  law. "  This 
definition  involves  what  would  perhaps 
be  clear  enough  without  it,  that  one 
court  never  has  the  power  to  pronounce 
the  Judgment  of  any  other  court  to  be 
erroneous  except  It  is  authorized  so  to  do 
by  some  express  law  to  that  eOect.  Tidd, 
Pr.  1051.  See,  also,  1  Swift,  Dig.  690, 
where  it  is  said  that  the  mode  of  isRuing 
writs  of  error  Is  regulated  by  statute,  and 
that  the  writ  must  be  brought  in  the 
«oanty  where  the  original  action  was 
v.22A.no.6— 19 


tried.  When  a  coart  has  no  jurisdicjtion 
of  the  cause.  It  is  not  In  the  power  of  the 
parties  to  confer  Jurisdiction  by  waiving 
nil  objection.  That  could  not  be  done  by 
an  agreement.  Gromon  v.  Raymond,  1 
Conn.  44;  Hart  v.  Granger,  Id.  169;  Ives 
V.  Finch,  22  Conn.  106;  Sears  v.  Terry,  26 
Conn.  280;  Fowler  v.  Bishop,  32  Conn. 
199;  Nichols  v.  Hastings,  35  Conn.  546; 
Hoey  V.  Hoey,  86  Conn.  886;  Camp  v.  Ste- 
vens, 46  Conn.  92.  The  case  must  be  striclien 
from  the  docket.  The  other  Judges  con- 
curred. 


(St  Conn.  68S> 
SiNO  Chbonq  Co.  V.  ToNO  Wing. 

(iShipreme  Court  t^  Erron  cf  ConnecUeui.   Dec. 

16, 18900 
DsFOBiiioNa— SwriaiXNov  or  Nottob— Fobbiok 

CODSTBT. 

In  an  action  between  certain  subjects  of  the 
Chinese  empire,  resident  in  Shanghai,  and  a  nat- 
uralized Chinaman,  resident  in  Hartford,  Conn., 
a  notice  to  take  depositions  in  Shanghai  in  be- 
half of  plaintiffs  on  the  17th  day  of  May,  given 
on  the  16th  day  of  March  previous,  was  insuffl- 
oient,  within  Oen.  St  Conn.  %  1068,  re()uiring 
reas(»iable  notice  of  the  talcing  of  depositions  to 
be  given,  though  it  appeared  that  the  trip  to 
Shanghai  could  l>e  made  in  29  days,  the  length  of 
time  required  to  reach  that  place  f  umishiii^  no 
safe  guide  for  the  reasonableness  of  the  notice, 
as  it  does  in  a  country  where  no  special  prepara- 
tions are  necessary  for  the  proper  taking  of  dep- 
ositions. 

Appeal  from  superior  court,  Hartlord 
county;  Tbayrr,  Judge. 

Action  hy  the  Sing  Cheong  Company 
against  Tung  Wing  to  recover  moneys 
advanced.  The  plalntilfs  were  Chinese 
RubjectH,  resident  at  Shanghai,  and  defend- 
ant was  a  naturalized  Chinaman,  residing 
for  a  number  of  years  at  West  Hartford, 
The  matter  in  controversy  between  the 
parties  arose  out  cf  transactions  bad  be- 
tween them  on  the  occasion  of  a  visit  of 
defendant  to  China  in  1882.  Plaintiffs  of. 
fered  certain  depositions  in  evidence,  tak- 
en at  Shanghai,  to  the  reading  of  which 
defendant  objected,  on  the  ground  that 
Rufflclent  notice  of  their  taking  had  not  been 
given  him.  Notice  was  given  on  thel6tb 
day  of  March,  1889,  that  the  depoRltlons 
would  be  taken  on  tlie  17th  day  of  May 
following,  and  like  notice  was  given  on  the 
18th  day  of  October,  1889,  that  depoHi- 
tious  would  be  taken  on  the  30tb  day  of 
November  following,  in  each  case  to  be 
read  inevidence  forplalntifis.  Itappeared 
that  the  journey  from  West  Hartford  to 
Sbaghai  could  be  made  in  about  29  days. 
The  court  held  that  the  notices  were  in- 
sufficient, and  excluded  the  depositions, 
and  plaintiffs  appealed. 

W.  H.  L&w,  for  appellants.  B.  C.  Rob- 
inson and  L.  F.  Robinaon,  for  appellee. 

ANDRJiiws,  C.  J.  The  plaintiffs  are  na- 
tives of  the  empire  of  China,  resident  at 
Shanghai,  and  carrying  on  business  there 
as  partners,  under  the  firm  name  of  the 
Sing  Cbebng  Company.  The  detbndant,  a 
native  of  China,  is  now  a  naturalised  citi- 
zen of  the  United  States  and  of  this  state. 
The  complaint  demands  f  25,000  damages. 
At  the  trial  the  plaintiffs  offered  to  read 
certain  depositions  taken  at  Shanghai,  in 
China,  pursuant  to  a  notice  given  to  the 
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defendant  In  this  Btnte.  The  defendant 
objected  to  the  reading  of  tbeee  depoul- 
tions  on  thegroand  that  reasonable  no^ 
tlce  nl  the  taking  of  the  same  bad  not 
been  griven,  and  bIko  on  the  ground  that 
they  were  not  taken  before  proper  author- 
ity. The  court  held  and  ruled  that  the 
notice  given  to  the  defendant  was  not 
reasonable  or  enflBcIent,  and  that  no  rea- 
sonable notice  was  given  to  him  or  his  at- 
torney of  the  time  and  place  of  the  taking 
of  the  depositions,  and  excluded  them 
from  being  read.  To  this  ruling  the  plain- 
tiffs duly  excei)ted.  There  were  two  sets 
of  depositions  offered.  The  objection  to 
eacli  was  the  same,  and  the  ruling  thereon 
was  the  same.  The  assignment  of  error 
upon  the  ruling  In  each  case  is  in  the  same 
words:  "That  the  court  erred  In  exclud- 
ing said  depositions,  and  in  holding  and 
rnlingtbat  the  notice  given  to  the  defend- 
ant was  not  reasonable  or  sufficient,  and 
that  no  reasonable  notice  was  given  to  the 
defendant  or  his  attorney  of  the  time  and 

i)lace  of  the  taking  of  said  depositions. " 
t  is  urged  by  the  defendant  that  the  ques- 
tion of  reasonable  notice,  and  whether  or 
not  reasonable  notice  had  been  given,  is  a 
question  of  fact,  which  has  been  decided 
by  the  court  below  and  cannot  be  re- 
viewed in  this  court.  By  a  long  usage  in 
this  state,  this  question  of  reasonable 
notice  in  the  taking  of  depositions  lias 
been  treated  as  so  allied  to  the  rules  re- 
specting the  admission  and  rejection  of 
testimony  that  it  can  be  reviewed  in  the 
court  of  errors.  Thus  in  Sharp  v.  Lock- 
wood,  12  Conn.  159,  it  was  compared  to 
the  evidence  by  which  the  loss  of  a  deed 
was  proved  in  order  to  let  in  secondary 
evidence  of  its  contents.  The  court  can- 
not admit  secondary  evidence  without 
finding  the  fact  of  the  loss.  But  the  ques- 
tion respecting  the  loss  is  often  reviewed 
by  the  higher  courts.  Similar  rulings 
have  been  made  in  repeated  cases.  Mas- 
ters V.  Town  of  Warren,  27  Conn.  299; 
Phelps  V.  Hunt,  40  Conn.  97;  Harris' Ap- 
peal, 58  C(mn.  492.  20  Atl.  Rep.  617.  See, 
also,  Lock  wood  v.  Crawford,  18  Conn.  361, 
for  a  similar  ruling  as  to  "reasonable 
time. "  The  legislature  has  not  deemed  it 
necessary  to  prescribe  what  length  of  time 
before  the  taking  of  the  depositions  the 
notice  must  be  given.  It  has  simply  di- 
rected that  reasonable  notice  shall  be  giv- 
en to  the  adverse  party.  Gen.  St.  §  1068. 
As  to  what  length  of  time  shall  constitute 
such  notice  no  definite  rule  can  be  laid 
down.  Much  must  depend  upon  the  cir- 
cumstances of  each  particular  case,  and 
something  also  may  properly  be  left  to  the 
wise  legal  discretion  of  the  trial  court. 
Upon  all  the  facts  of  this  case  we  are  sat- 
isfied that  the  decision  of  tbe  superlQr 
court  was  correct.  True,  taking  the  mere 
computation  of  time,  If  the  defendant  had 
started  promptly  on  the  receipt  of  the  no- 
tice, and  had  met  with  no  delay,  there 
were  days  enough  for  him  to  have  gone 
from  his  home  and  reached  Shanghai  be- 
fore tbe  day  of  tbe  taking  of  the  deposi- 
tion. But  the  number  of  days  in  time  vraa 
only  one  of  many  considerations  which  it 
was  proper  for  the  conrt  to  take  into  the 
account.  Some  of  the  others  are  that  the 
defendant  resides  in  Connecticut,  and  Is  a 


widower  with  a  family  of  small  children; 
that  the  claim  made  against  him  is  a  very 
large  one.  containing  many  Items,  and 
grew  out  of  transactions  that  took  place 
in  China  while  the  defendant  was  sojourn- 
ing there  in  the  years  1882  and  1883;  that 
the  witnesses  whose  depositions  were  tak- 
en were  the  plaintiffs  themselves;  that  no 
attorney  could  properly  cross-examine 
them  without  the  constant  personal  in- 
struction of  the  defendant;  and  that,  in 
all  probability,  no  attorne.v  could  befound 
in  China  who  was  acquainted  with  the 
laws  and  usages  in  the  American  states, 
and  that  an  attorney  taken  from  America 
would  not  be  likely  to  understand  the 
Chinese  language.  When  depositions  are 
to  be  taken  in  this  state,  or  in  any  of  the 
United  States,  the  length  of  time  that  no- 
tice should  be  given  before  the  taking,  in 
order  to  be  a  reasonable  notice,  can  be 
fairly  determined  by  the  length  of  time  re- 
<iuired  to  reach  the  place  of  the  taking  by 
the  ordinary  modes  of  travel,  because  all 
tbe  things  necessary  to  be  done  by  way  of 
preparation  are  pretty  certainly  known, 
and  a  proper  allowance  of  time  can  be 
made  for  tbem.  But  where  depositions 
are  sought  to  be  taken  in  a  remote  coun- 
try, of  a  strange  language,  and  an  imper- 
fect civilisation,  where  the  legal  sanctions 
under  which  te8timon3'  is  taken  in  civilized 
countries  are  entirely  unknown,  to  reason 
about  time  in  tbe  same  way  that  could  be 
done  In  the  former  case  is  utterly  mislead- 
ing. All  the  analogies  fall.  The  length  of 
time  required  to  reach  the  place  of  tak- 
ing furnishes  no  safe  gnidn  for  the  reason- 
ableness of  the  notice,  because  tbe  things 
necessary  to  be  done  in  order  to  be  pre- 
pared for  the  taking  are  all  incapable  of 
being  ascertained  in  advance.  Other  con- 
siderations than  the  time  required  for  tbe 
journey  there  come  in  which  may  control 
tbe  reasonableness  of  the  notice.  There 
were  such  other  considerations  in  this 
case.  The  object  of  tbe  statute  is  obvi- 
ously to  secure  the  utmost  fairness  and 
impartiality  in  the  taking  of  depositions. 
In  furtherance  of  that  object  the  courts 
have  ever  been  disposed  to  interpret  It 
Hberall.v,  and  to  reject  depositions  which 
were  taken  contrary  to  the  manifest  spir- 
it of  the  otatute,  although  not  strictly 
violating  its  letter.  Dodd  v.  Northrop,  87 
Conn.  218.  There  is  no  error  in  tbe  judg- 
ment appealed  from.  The  other  judges 
concurred. 

(69  Conn.  484) 

Town  op  Rockt  Hii.l  t.  Hollisteb. 

(Supreme  Covrt  ttfErran  qfCoHnectUntt.   Sept. 
13,  1H90.) 

Towns — Leabb  or  Febrt— Ratification — Rianrs 
OF  Lkbbee— F0WBB8  or  Sblbctmbn. 

1.  Where  a  ferry  over  a  river  between  two 
towns  is  abandoned  by  tbe  owner  of  the  fran- 
chise, tne  duty  of  operating  the  ferry  is  cast  on 
the  towns,  nnd  may  be  performed  by  means  of  a 
lease  of  the  ferry  to  a  third  person,  who  sbail 
be  responsible  to  the  towns  alone  for  the  per- 
formance of  his  duty;  there  being  no  law  or  rule 
of  public  policy  forbidding  a  town  to  perform 
such  duty  through  the  intervention  of  a  third  per- 
son as  a  lessee. 

8.  It  is  no  objection  to  snoh  lease  that  It  was 
awarded  to  the  highest  bidder,  as  the  lessee  is 
not  an  oiBcer  of  the  town,  but  is  an  independent 
oontractor. 
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8.  A  person  who  leases  from  ktown  the  right 
to  operate  and  take  the  tolls  of  m  ferry  which  it 
is  the  duty  of  the  town  to  operate  for  the  pabllo 
convenience,  cannot  resist  payment  of  the  rent 
reserved  In  the  lease,  on  the  ground  that  the  tolls 
are  pabllo  fees  for  the  discharge  of  a  publioduty, 
and  that  to  compel  the  person  who  discharges 
such  duty  to  pay  over  any  part  of  the  fees  is  to 
abridge  the  compensation  of  a  jpublio  officer, 
since  the  lessee  is  not  a  public  otnoer,  but  only 
exercises  the  privilege  of  operating  the  ferry  and 
taking  the  tolls  under  a  contract  by  which  he 
agreed  to  pay  for  such  privilege. 

4.  The  selectmen  of  two  towns  entered  into 
a  contract  with  defendant  by  which  defendant, 
lor  a  certain  time,  was  to  operate  a  ferry  over  a 
river  between  the  two  towns,  which  it  was  the 
duty  of  the  towns  to  operate,  take  the  tolls,  and 
pay  each  town  (20  per  year.  The  selectmen  had 
been  anthorized  by  the  votes  of  their  respective 
towns  to  make  such  contract,  bat  the  warnings  of 
the  meeting  at  which  such  votes  were  taken  did 
not  mention  the  subject.  The  towns  permitted 
defendant  to  operate  the  ferry  for  some  time,  and 
to  receive  the  tolls,  and  afterwards  one  of  the 
towns,  by  a  valid  vote,  authorized  its  selectmen 
to  sue  defendant  for  the  annual  sums  agreed  to 
be  t>aid  to  it.  Held,  that  such  acquiescence  and 
direction  to  sue  were  a  raUfloation  of  the  con- 
tract l>etween  defendant  and  the  selectmen  to  op- 
erate the  fenr. 

A.  Ttie  selectmen  of  a  town  have  authority, 
wittumt  any  enabling  vote,  to  enter  into  a  con- 
tract with  a  third  person,  by  which  such  third 
person  agrees,  in  consideration  of  receiving  all 
the  tolls,  to  operate  a  ferry  which  it  is  the  duty 
of  the  town  to  operate. 

Appeal  from  court  ol  common  pleas, 
Hartford  county ;  BBN^ETT,  Jud^re. 

Action  by  the  town  ot  Rocky  Hill 
ajcainst  Martin  HolUster  tu  recover  rent 
reeerved  in  the  leaHe  ot  a  ferry.  There  was 
a  Judgment  for  defendant,  and  plain  tin 
appeals. 

A.  P.  Byde  and  W.  8.  Goalee,  for  appel- 
lant. L.  E.  Stanton  and  J.  A,  Stougbton, 
for  appellee. 

TuBRANCB,  J.  The  principal  facts  In  this 
case  are  the  following:  A  public  ferry  has 
existed  between  the  towns  uf  Rocky  Hill 
and  Glastonbury  since  the  year  1724. 
Prior  to  1864  it  was  operated  by  private 
parties,  who  claimed  to  own  the  ferry 
franchise  subject  to  legislative  control. 
About  the  year  1860  one  Killam  operated 
it,  and  early  In  1864  all  ot  bis  rights  in  the 
franchise  and  ferry  property  came  into  the 
possession  of  one  Boynton.  The  latter 
operated  it  until  July  or  August  of  that 
year,  when  he  took  off  bis  terry-boat,  and 
kept  it  away  for  about  one  month.  At  this 
time  the  towns  aforesaid  obtained  an  in- 
junction against  Boynton  to  restrain  him 
from  removing  bis  ferry-boat,  but  the  suit 
was  soon  after  withdrawn.  During  Aaid 
month  the  towns  procured  a  flat-boat, 
and  operated  the  ferry  at  their  own  ex- 
pense. At  the  end  ot  the  month  Boynton 
returned  his  boat,  and  continued  to  main- 
tain the  ferry  till  the  spring  of  IhOo,  when 
he  permanently  removed  his  boat,  and  has 
never  since  kept  or  operated  the  ferry. 
Thereupon  the  two  towns  operated  the 
ferry  till  April,  1866.  The  fares  were  in- 
sufficient  to  meet  the  operating  expenses. 
On  the  10th  of  April,  1866,  the  towns, 
through  their  selectmen,  empowered  there- 
to by  a  vote  of  the  towns,  made  a  written 
contract  with  Killam  to  constructa  steam 
ferry-boat,  and  maintain  the  ferry  at  his 


expense  for  the  term  of  10  years,  he  to  fiol- 
lect  and  retain  the  tolls,  to  save  the  towns 
harmless  from  loss,  and  to  be  paid  by  each 
of  the  towns  In  addition  $500.  TJudertbat 
contract  Killam  operated  the  terry  till 
April  10. 1876.  In  November,  1875,  a  like 
agreement,  except  that  the  towns  were  to 
pay  nothing,  was  entered  into  between 
the  towns  and  Killam  and  the  defendant, 
for  a  term  ot  10  -years.  Under  that  con- 
tract the  ferry  was  operated  after  April 
10,1876.  At  an  adjourned  town-meeting 
of  Rocky  Hill  in  October,  1886,  it  was 
voted  that  its  selectmen  take  measures  to 
sell  the  right  and  privilege  of  running  the 
ferry  to  the  highest  bidder.  In  the  same 
month  Gla«tonbnry  voted  to  leave  the 
matter  of  leasing  the  ferry  to  its  select- 
men, with  power  to  act.  No  notice  that 
any  such  action  would  be  taken  was  in- 
serted in  the  call  for  either  of  these  meet- 
ings. In  February,  1H86,  the  selectmen  of 
both  towns,  acting. together,  gave  public 
notice  of  the  time  and  place  at  which  they 
would  receive  olds  for  the  right  and  priv- 
ilege ot  operating  the  ferry  tor  10  years. 
The  defendant  bid  f4(H),  and,  thisbeingthe 
highest  received,  he  was  awarded  the  con- 
tract. In  February,  1886,  HolUster  bought 
all  ot  Killam's  interest  in  the  terry  and 
terry  property,  and  operated  the  ferry 
alone  till  April  10, 1886.  On  the  27th  of 
March,  1886,  the  written  agreement  sued 
upon,  and  set  out  in  full  in  the  complaint, 
was  entered  into  between  the  two  towns 
on  tbe  one  part,  by  their  selectmen,  and 
the  defendant  on  the  other.  It  purports 
to  be  an  indenture  and  agreement  of 
lease,  is  signed  and  sealed  by  the  defpnd- 
aat,  and  is  signed  by  the  towns  by  their 
selectmen,  but  is  neither  witnessed  nor  ac- 
knowledged. By  it  the  towns  agree  to 
lease  the  ferry  to  the  defendant,  to  be 
operated  by  him  for  the  accommodation 
ot  the  public  "in  as  full  and  ample  a  man- 
ner as  said  parties  of  tbe  first  part  could 
do  if  they  conducted  and  managed  said 
ferry'  for  10  years  from  April  10,  1886. 
Tbe  defendant,  among  other  things, 
agrees,  "in  consideration  of  having  the 
right  to  use,  keep,  and  maintain  said  ferry, 
and  ot  receiving  the  income  and  emolu- 
ments thereof,"  to  pay  to  each  of  the 
towns  the  sum  of  f20  per  year  for  the 
lease  of  the  ferry  for  said  term,  "to  be 
payable  to  the  respective  treasurers  of 
said  towns  tor  the  time  being,  on  the  first 
day  of  January  in  each  and  every  year  of 
said  term. "  Under  this  agreement  the  de- 
fendant began  to  operate  the  ferry  from 
and  after  April  10, 1886,  and  continued  to 
operate  the  same,  and  to  take  all  the  tolls 
to  his  own  use,  up  to  tbe  time  ot  this  suit, 
but  refused  to  pay  the  sums  agreed  to  be 
paid  yearly  to  tbe  plaintiff:  ana  this  suit 
is  brought  to  recover  two  of  the  yearly 
payments.  At  a  special  town-meeting  of 
Rocky  Hill, duly  warned  for  that  purpose, 
held  in  December,  1887,  the  town  agent 
was  by  vote  directed  to  bring  a  suit 
against  tbe  defendant  in  the  name  ot  the 
town,  "to collect  the  rent  due  this  town 
under  the  lease  executed  by  the  selectmen 
of  this  town  and  the  selectmen  of  Olaston- 
bury,  ot  the  Rocky  Hill  terry,  to  Martin 
T.  HolUster,  dated  the  27th  day  of  March, 
A.  D.  1886,  and  to  enforce  tbe  provisions  of 
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said  tease,  or  to  take  steps  to  termtnate 
the  lease  according  to  the  condltionu  ol 
said  lease."  On  the  Slst  of  January,  188S, 
Boynton  by  deed  qnitclalnied  all  his  right, 
title,  and  Interest  In  the  ferry  to  the  de- 
fendant. The  court  below  finds  that 
"Boynton's  Interest  In  said  terry  has  nev- 
er been  forfeited  and  become  vested  in  the 
towns  of  Bocky  Hill  and  Glastonbury  in 
the  manner  provided  by  statute."  Upon 
these  facts  the  coart  below  rendered  Judg- 
ment for  the  defendant.  In  the  view  we 
take  of  the  case,  we  think  this  ]ndgment  is 
erroneous. 

It  it  be  admitted  for  the  sake  of  the  argu- 
ment, as  the  defendant  claims,  that,  at 
the  time  when  the  cim  tract  sued  upon 
went  into  effect,  Boynton  bad  not  aban- 
doned or  lost  his  rights  in  the  ferry,  and 
the  towns  bad  not,  as  against  him,  ac- 
quired any  right,  title,  or  interest  Therein , 
and,  further,  that  towns  have  only  such 
rights  and  powers  as  are  conferred  upon 
them  by  law,  expressly  or  by  necessary 
Implication,— we  still  think  the  ]udgraent 
below  was  erroueous.  When  Boynton 
ceased  to  maintain  the  terry,  in  1865,  that 
duty  was  by  law  cast  upon  the  towns, 
and  remained  upon  them  so  long  as  Boyn- 
ton refused  to  perform  it.  That  duty  car- 
ried with  it  the  right  to  take  and  appro- 
priate the  lawful  feres.  As  against  every 
one  except  Boynton,  even  on  the  defend- 
ant's claim,  the  towns  in  April,  1886,  had 
the  sole  and  exclusive  right  to  operate 
the  ferry,  and  take  the  fares  therefor.  The 
duty  to  maintain  the  ferryj  being  cast  up- 
on the  towns  by  law,  carried  with  it,  in 
the  absence  of  any  law  or  rule  of  public 
policy  to  the  contrary,  the  right  to  per- 
form the  dnty  in  such  manner  as  they 
thought  best,  so  long  as  the  duty  was  per- 
formed to  the  satisfaction  of  those  having 
occasion  to  use  the  ferry.  In  the  absence 
of  such  law  or  rule,  the  towns  could  opei^ 
ate  the  ferry  through  the  agency  of  their 
own  officers  and  servants,  or  thruugh  the 
agency  of  third  parties  responsible  to 
the  towns  alone  for  the  performance  of 
that  dnty.  The  law  casts  npon  towns 
various  duties,  such  as  the  making  and 
maintenance  of  highways  and  bridg^es, 
and  the  care  of  paupers ;  and  in  the  ab- 
sence of  laws  provldlDg  how  these  duties 
shall  be  performed,  or  of  known  rules  of 
law  or  public  policy  forbidding  it,  towns 
hare  periormed  these  duties  In  Avaj-s  anal- 
ogous to  that  adopted  by  the  towns  In 
this  case  for  the  maintenance  of  this  fer- 
ry. We  know  of  no  law  that  directs  the 
way  and  manner  in  which  these  towns 
shall  operate  this  ferry,  or  that  forbids 
them  to  manage  It  in  the  way  it  was 
managed  by  them  from  1865  to  1886,  nor 
are  we  aware  of  any  sound  rule  of  public 
policy  that  Is  or  can  be  violated  by  per- 
mitting them  to  perform  it  In  this  way. 
Confessedly,  the  maintenance  of  the  ferry 
Is  a  burden  imposed  upon  these  towns, 
not  alone  tor  the  benefit  of  the  inhabit- 
ants of  the  towns,  but  of  the  general 
pnbllc  as  well.  As  some  compensation 
for  this,  the  legislature  gives  the  towns 
the  right  to  take  the  tolls,  which  are  flxed 
by  law  and  may  be  changed  or  abolished 
at  pleasure.  If,  under  thesecircumstances, 
the  towns  deem  it  best  for  all  concerned 


to  let  to  sohie  third  party,  responsible  to 
themselves  upon  his  contract,  the  right 
to  run  the  ferry  at  his  own  expense,  tak- 
ing the  tolls  as  full  compensation,  who  Is 
or  can  be  harmed  7  Not  those  having  oc- 
casion to  use  the  terry,  for  they  in  no 
event  pay  more  than  the  toll  fixed  by 
taw,  and  to  them  the  towns  still  remain 
responsible  tor  the  due  and  faithful  per- 
formance of  this  public  duty.  Not  the 
state,  tor  in  this  matter  it  still  deals  di- 
rectly with  the  towns, and  knows  nothing 
about  the  party  contracted  with,  and 
can  change  or  abolish  the  tolls  at  its 
pleasure.  Not  the  towns,  for  it  may  be 
presumed  that  they  wonld  not  enter  Into 
such  an  arrangement  If  it  were  not  bene- 
ficial. Not  the  party  contracting,  for  if 
he  voluntarily  makes  such  a  contract, 
and  is  simply  obliged  to  perform  it,  he 
can  suffer  no  legal  harm.  It,  then,  these 
towns  saw  fit  to  perform  thlsduty  bycon- 
traetlng  with  some  party  responsible  to 
themselves  for  its  due  performance,  upon 
terms  agreed  upon,  and  the  contract  con- 
tains no  provisions  contrary  to  law  or  to 
thesound  rules  of  public  policy,  and  no  one 
concerned  is  or  can  be  harmed  thereby, 
we  think  they  had  the  right  and  power  to 
do  so. 

The  next  question  is  whether  the  con- 
tract in  the  present  case  contains  au;  such 
objectionable  provisions.  It  will  be  no- 
ticed that  the  contracts  of  1866  and  1875 
required  no  payments  to  be  made  to  the 
towns  by  the  contractor,  while  the  con- 
tract sued  upon  requires  such  payment, 
and  many  of  the  objections  to  the  validity 
of  the  present  contract  are  based  npon 
this  difference.  The  defendant  says  the 
towns  cannot  bylaw  lease  this  ferry  for 
profit.  Under  the  circumstances,  this  ob- 
jection is  not  a  valid  one.  We  know  of  no 
law  that  prohibits  the  towns  from  run- 
ning the  ferry  at  a  profit.  If  tbey  main- 
tain it  themselves,  it  is  certainly  possible 
that  they  may  make  a  profit.  In  such 
case  they  may  surely  appropriate  sacb 
profits.  What  they  can  thus  do  directly 
they  may  do  indirectly,  in  the  absence  of 
any  legal  prohibition,  and  we  know  of 
none  such.  To  permit  the  towns  to  do 
this  has  no°  tendency  to  Injure  the  public 
service  or  to  harm  any  one.  If  the  legis- 
lature thinks  the  public  are  paying  too 
much  for  the  service  rendered  at  the  terry, 
it  may  be  trusted  to  apply  the  proper 
remedy.  The  defendant  seems  to  think 
that  in  entering  into  such  a  contract  the 
towns,  in  effect,  appoint  a  terry-keeper 
tor  the  town,  and  he  claims  that  they 
have  no  right  to  put  np  such  appoint- 
ment at  auction,  and  sell  it  to  the  highest 
bidder.  He  asks  whether  the  towns  conid 
thus  lease  out  the  town  pound  or  the 
office  of  constable  to  the  person  who  will 
pay  the  most  money  for  the  position.  In 
the  case  before  us  the  towns  did  not,  in 
the  sense  claimed,  appoint  the  defendant  a 
keeper  of  this  terry  in  1886.  The  defend- 
ant was  not  a  mere  ferry-keeper  of  the 
towns.  He  was  an  independent  contract- 
or, acting  tor  himself  and  hbi  own  advan- 
tage, and  dealing  with  the  towns,  not  as 
with  a  master  or  principal,  but  as  with  a 
contracting  party.  He  was,  in  the  prop- 
er sense  of  those  terms,  neither  an  officer^ 
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■ervant,  nor  agept  of  tbe  towns.  Be- 
tween aacta  a  case  and  tbat  ol  a  ponnd- 
keeper  or  constable  there  Is  no  analogy. 
Tbe  latter  are  well-known  officers  n(  the 
law,  whose  election  or  appointment  is 
provided  tor  by  law;  and  well-known 
rales  of  law  or  of  public  policy  forbid  tbe 
salA  of  each  offices,  or  the  reception  of 
part  of  tbe  tees  as  a  reward  tor  appoint- 
ment. 

The  defendant  further  says  that,  Inas- 
mnch  as  tbe  tolls  are  public  fees  annexed 
to  the  discharge  of  a  public  duty,  they  be- 
long to  the  defpn<)ant  as  the  person  who 
discharges  the  duty,  and  thus  to  compel 
him  to  pay  over  a  part  of  the  fees  is  to 
abridge  the  compensation  of  a  pnbllc  offi- 
cer to  that  extent.  It  Is  donbtless  true 
that,  as  the  actual  operator  of  the  ferry, 
the  defendant  Is  clothed  with  all  the  rights 
and  powers  which  the  law  gives  to  one 
holding  that  position,  and  to  that  extent 
be  may  be  said  to  be  a  public  officer.  But 
It  should  be  remembered  that  he  was  not 
appointed  by  law  to  this  position,  nor 
does  the  law  impose  upon  him  Independ- 
ently of  his  contract  any  duty  to  maintain 
the  ferry,  or  give  him  any  right  to  take 
tbe  tolls.  It  does  not  hold  him  responsi- 
bl«  for  Its  maintenance,  nor  for  his  negli- 
gence in  managing  it.  Tn  fact  It  does  not 
know  him  in  tbe  matter.  Notwithstand- 
ing tbe  contract,  tbe  duty  and  reaponDibll- 
Ity  of  running  tbe  ferry  and  the  right  to 
the  tolls  still  rest  upon  and  remain  in  the 
towns.  It  is  only  by  virtue  ol  a  contract 
which  he  now  seeks  to  repudiate  that  tbe 
defendant  had  the  right  to  nin  the  ferry 
and  take  the  tolls  at  all.  If  belsnow  com- 
pelled to  pay  for  this  privilege  just  what 
he  agreed  to  pay,  neither  the  law  nor  the 
towns  can  be  Justly  charged  with  dimin- 
ishing the  fees  of  a  pnbllc  office,  either  di- 
rectly or  Indirectly.  Tbe  objections  urged 
alford  no  ground  for  denying  to  the 
towns  the  right  and  power  to  make  a  con- 
tract like  the  one  in  question. 

Assuming  tbattbetowns  possessed  such 
power,  the  next  question  is  whether  It 
was  so  exercised  in  the  present  case  that 
the  plaintiff  may  recover.  To  begin  with, 
it  must  l>e  admitted  that,  If  the  votes  of 
the  towns  were  necessary  to  the  validity 
of  tbe  contract,  it  has  no  validity  unless  It 
has  since  been  ratified.  The  votes,  for 
want  of  proper  notice,  were  mere  nullities. 
But  the  contract,  if  not  binding  upon  the 
towns  originally,  might  subsequently  be- 
come binding  by  ratification.  Now,  both 
towns  had  permitted  the  defendant  to 
operate  the  ferry,  and  to  take  and  appro- 
priate all  the  tolls  under  the  contract 
since  April,  1886.  In  addition  to  this,  and 
BO  far  as  tbe  plaintiff  is  concerned,  we 
think  the  vote  passed  by  tbe  town  in  De- 
cember, 1887,  ratified  and  made  binding 
upon  the  plaintiff  tbe  contract  In  question. 
Why,  then,  should  not  the  defendant  pay 
the  sum  agreed  upon  to  the  plaintiff,  at 
least  for  the  two  years  before  suit  was 
brought,  during  which  he  was  In  undis- 
turbed possession  of  the  ferry  and  tolls? 
But,  independently  of  this  question  of  rat- 
ification, we  think  the  plaintiff  Is  entitled 
to  recover  in  this  action.  The  duty  of 
maintaining  the  ferry  had  been  cast  by 
law  opon  the  towns  in  1866,  and  from  that 


time  forward  they  had  directly  or  indi- 
rectly performed  that  duty.  The  towns 
could  perform  this  duty,  either  directly 
or  Indirectly,  only  through  tbe  agency  of 
their  officers,  and  the  selectmen  were  the 
proper  agents  of  the  towns  to  see  that  tbe 
duty  was  properly  performed.  Without 
waiting  for  any  vote  or  other  action  on 
the  part  of  the  towns,  the  selectmen  were 
bound  to  maintain  the  ferry,  and,  in  the 
absence  of  all  instructions  from  the  towns, 
we  think  tbey  had  power  to  contract  on 
behalf  of  tbe  towns  with  some  responsible 
third  party  for  tbe  performance  of  this 
duty,  upon  terms  similar  to  those  con- 
tained in  the  contract  sued  upon.  In  the 
case  at  bar  tbe  defendant  agreed.  If  tbe 
town  would  allow  him  to  run  the  ferry 
and  appropriate  the  fares  to  himself,  to 
pay  to  the  plaintiff  for  that  privilege  the 
sum  of  f  20  per  year.  The  defendant  has 
been  allowed  to  operate  tbe  ferry  and 
take  the  fares  for  two  years,  and  we 
know  of  no  good  reason  why  he  should 
not  pay  as  he  agreed  for  those  two  years. 
For  these  reasons  we  think  there  was  er- 
ror In  the  Judgment  of  tbe  court  below, 
and  It  is  reversed.  Tbe  other  Judges  con- 
curred. 


"~~~~"  (S»  Conn.  4tf) 

Lbmmon  et  al.  r.  Btsono. 

(aui)remeOouHcfBrrvncfC(mineetiaa.   Sept 
12,18800 

Asneimsm  o*  Gitarantt. 
Before  deliver;  of  a  non-negotiable  note  for 
MOO  to  the  payee,  defendant  indorsed  thereon: 
"I  hwelw  warrant  the  within  note  good  and  ool- 
leotlble  ontU  paid. "  Pending  an  action  on  the 
note  by  the  payee  against  the  maker,  the  payee 
transferred  the  note  to  plaintiff  for  $800  by  a 
written  Indorsement  directly  nmder  the  guaranty 
and  signature  of  defendant,  as  follows:  "For 
value  received,  I  herey  s^ll  and  assign  this  note 
to  D.  B.  LemmoD."  The  payee  then  withdrew 
from  tlie  action,  and  plaintiff  was  snbstltated.  The 
maker  of  the  note  was  insolvent  Held,  that  the 
assignment  passed  the  gnarantr  to  plaintifl. 

Appeal  from  court  of  common  pleas, 
Litchfield  county;  RoRABEcr,  Judge. 

Action  by  Charles  S.  Lemmon  and  an- 
other, as  administrator,  against  Willis  A. 
Strong  on  a  guaranty  of  a  note.  There 
was  a  Judgment  tor  plaintiffs,  and  defend- 
ant appeals. 

A.  D.  W&raer  and  J.  Hunttngtoa,  tf*t  ap- 
pellant.    (V.  Cotbrea,  tor  appellees. 

ToBRANCE,  J.  The  facts  found  by  the 
court  below,  so  far  as  a  statement  of 
them  is  necessary  for  tbe  decision  of  the 
case,  may  be  briefly  stated  as  follows: 
In  April,  1877,  one  Karrman  borrowed  o' 
one  Sherman  $400,  and  at  the  same  time, 
and  In  consideration  of  the  loan,  niad^ 
and  delivered  to  Sherman  a  promlsaorj 
note,  of  which  the  following  Is  a  copy- 
"  Woodbury, April  26th,  1877.  On  demand, 
for  value  received,  I  promise  to  pay  B.  A. 
Sherman  $400,  (four  hundred  dollars,! 
with  interest  annually.  H.  S.  Kabrman.* 
When  BO  delivered  the  note  had  tbe  fol- 
lowing indorsement  upon  it,  made  and 
signed,  in  consideration  of  tbe  loan,  by 
the  defendant.  Strong :  "  I  hereby  warrant 
the  within  note  good  and  collectible  un- 
til paid.  W.  W.  Strong."  At  this  time 
Karrman  had  but  little  property,  and  it  is 
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tonnd  that  the  loan  was  made  and  tbe 
note  accepted  "  aiMjn  tbe  individual  finan- 
elal  reeponBlbtllty  of  the  defendant,  Strong, 
and  upon  biR  guaranty."  Karrman  regu- 
larly paid  the  annual  Interent  upon  tbe 
note  to  Sberman  np  to  April,  1883.  In 
January,  1884,  Sherman  demanded  of  bim 

Eayment  of  the  note,  which  being  retueed, 
e  brought  suit  against  him  in  February, 
1884.  Wbile  that  suit  was  pending,  Sher- 
man, for  the  sum  of  f  300,  paid  to  him  by 
Daniel  S.  Lemmon,  the  plaintiffs'  intes- 
tate, sold  and  assigned  the  note  to  Lem- 
mon by  a  written  Indorsement,  directly 
under  tbe  guaranty  and  signature  of 
Strong,  of  which  the  following  Is  a  copy: 
"February  12th,  1884.  For  value  received, 
I  hereby  sell  and  assign  this  note  to  D.  B. 
Lemmon.  B.  A.  Sbebman."  Thereupon 
Sherman  withdrew  from  the  suit.  Lem- 
mon was  by  order  of  court  substituted  as 
plaintitr,  and  be  prosecuted  the  suit  to 
final  judgment,  and  took  out  execution 
against  Karrman.  Only  a  small  sum, 
however,  was  realized  upon  the  execution, 
and  the  present  suit  is  brought  to  recover 
from  the  defendant  the  balance  due  upon 
tbe  note.  In  the  court  below,  after  the 
plaintiffs  had  rested  their  case,  the  defend- 
ant moved  for  a  nonsuit,  "  on  tbe  ground 
that  the  plaintiffs  bad  failed  to  prove  that 
the  contract  of  guaranty  of  the  defendant. 
Strong,  upon  said  note,  had  been  assigned 
to  the  plaintiffs'  intestate."  The  court 
below,  upon  tbe  point  Involved  in  this 
claim,  in  addition  to  tbe  facts  already 
stated,  finds  as  follows:  "Tbe  evidence 
bearing  upon  this  point  and  the  intention 
of  the  parties  was  the  written  assignment 
that  appeared  upon  the  note  itself,  signed 
by  the  said  Sherman  as  aforesaid,  the  fact 
that  the  said  Lemmon  at  tbe  time  the 
note  was  purchased  by  him  made  an  ex- 
amination of  tbe  same,  and  the  fact  that 
the  note  was  not  good  and  collectible  as 
against  Karrman,  while  the  defendant. 
Strong,  was  a  man  of  property,  and  In 
good  financial  standing.  There  was  noth- 
ing said  between  tbe  said  Sberman  and  the 
said  Lemmon,  at  tbe  time  of  the  assign- 
ment of  the  note  as  aforesaid,  about  the 
defendant.  Strong."  The  court  below 
came  to  the  conclusion,  upon  the  facts 
found,  that  in  making  the  assignment  to 
Lemmon,  Sherman,  under  tbe  circum- 
stances, had  assigned  both  the  contract  of 
Karrman  and  tbe  contract  of  the  defend- 
ant, and  thereupon  overruled  the  motion 
for  a  nonsuit,  and  rendered  judgment  fur 
tbe  plaintiffs.  Whether  the  court  erred  in 
Its  conclusion  Is  the  principal  question  in 
the  case. 

Tbe  defendant  argues  that  the  contract 
of  tbe  defendant  was  a  collateral  under- 
taking,, and  not  a  security ;  that  it  was 
made  witb  Sberman  alone,  as  tbe  first 
bolder  of  tbo  note  for  value;  was  not  ne- 
gotiable, and  was  attached  to  a  non- 
negotiable  note;  and  therefore  that  It  did 
not  pass  to  Lemmon  unless  It  was  spe- 
cially assigned  to  him  by  Sherman ;  and 
tbat  the  transaction  between  Sherman 
and  Lemmon,  resulting  in  the  delivery  of 
the  note  to  Lemmon,  did  not  amount  to 
such  an  assignment  of  tbe  defendant's  con- 
tract. If  we  assume,  for  tbe  sake  of  tbe 
argument,  tbat  tbe  guaranty  was  a  col- 


lateral undertaking,  made  with  Sherman 
as  the  first  bolder  for  value,  we  still  think 
tbe  plaintiffs  are  entitled  to  recover  upon 
the  facta  found.  It  is  not  claimed  by  tbe 
defendant  that  tbe  contract  of  guaranty 
could  not,  under  any  circumstances,  be 
either  legally  or  equitably  assigned  by 
Sherman  to  Lemmon.  Tbe  claim  is  tbat, 
as  matter  of  law  on  tbe  facts  found,  the 
guaranty  was  not  assigned  legally  or 
equitably,  under  and  by  virtue  of  what 
took  place  between  Sberman  and  Lemmon 
relating  to  the  aaeignment  of  tbe  note. 
The  consideration  of  this  claim  involves 
two  questions,  namely:  Did  Sherman  and 
Lemmon  intend,  by  what  took  place  be- 
tween tbem  relative  to  the  sale  and  pur- 
chase of  the  note,  the  assignment  legally 
a&d  equitably  of  tbe  guaranty,  as  well  as 
that  of  the  note?  And  did  they  carry 
that  intent  Into  effect?  Let  us  consider 
these  questions  in  tbe  order  stated.  At 
the  time  of  the  transnction  in  question 
the  guaranty  was  practically,  the  only 
thing  tbat  gave  tbe  note  any  value  in 
Sherman's  hands.  The  maker  was  in- 
solvent, and  could  not  pay  it.  The  defend- 
ant was  abundantly  able  to  pay  it.  These 
facts  were  known  to  both  parties  at  the 
time,  and  in  view  of  this  knowledge  the 
transaction  took  place.  Separated  from 
the  guaranty,  tbe  note  had  little  i>ecun- 
iary  value;  and,  apart  from  tlie  owner- 
ship of  tbe  note,  tbe  guaranty  had  but  lit- 
tle meaning  or  value.  They  belonged  to- 
gether, on  tbe  same  paper,  and  were 
treated  by  all  concerned  as  forming  one 
instrument  for  the  recovery  of  the  amount 
due  on  the  note.  The  parties  each  knew 
tbat  if  Sherman  assigued  the  note  alone 
it  would  be  worthless  in  Lemmon's  hands, 
and  that  the  retention  of  bis  rights  under 
tbe  guaranty  could  in  that  event  do  Sber- 
man no  good.  Under  these  circnniatances 
Lemmon  offers  to  purchase  and  Sherman 
agrees  to  sell  the  instrument  in  question 
for  $300,  being  nearly  the  full  amount  due 
on  the  note.  The  money  is  paid,  the  in- 
dorsement is  made,  and  the  instrument  is 
delivered  to  Lemmon.  We  think  there  can 
be  no  doubt  about  Lemmon's  intention. 
He  certainly  supposed  be  was  getting  ail 
tbe  rights  which  Sherman  had  under  both 
contracts,  or  he  never  would  have  paid 
bis  money.  And  as  to  Sherman's  Inten- 
tion there  can  be  just  as  little  doubt.  He 
was  acting  In  good  faith,  as  the  court 
finds.  He  must  have  known  what  Lem- 
mon expected;  and,  If  he  did  not  intend 
to  give  him  tbe  benefit  of  the  guaranty, 
should  have  made  such  intention  mani- 
fest. If  Sherman  intended  to  limit  tbe  op- 
eration of  the  transaction  to  the  assign- 
ment of  the  note  proper,  be  could  easily 
have  done  so  by  appropriate  words.  Tbe 
defendant  says  that  Slierman,  in  bis  as- 
signment, uses  the  words  "this  note,"  and 
tbat  these  words  "seem  to  restrict  the 
transfer  to  the  note,  and  exclude  the  gimr- 
anty."  Read  In  the  light  of  all  the  sur- 
rounding cii-cumstances,  this  Is  not  of 
much  significance.  These  parties  undoubt- 
edly regarded  tbe  paper  containing  both 
contracts  as  one  instrument,  and  proba- 
bly used  tbe  word  "note"  as  descriptive 
of  tbe  paper,  and  all  that  was  written  up- 
on it.   To  suppose  that,  under  the  drcum- 
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stances,  they  Intended  the  effect  wbtcb  the 
defendant  claims  resulted  from  this  trans- 
action, is  to  suppose  that  Sherman  was  a 
knave  and  Lemmon  a  fool,  and  tor  neither 
of  these  Buppositlons  does  the  record  af- 
ford the  sUgrhtest  gronnd.  We  feel  bound 
to  bold,  therefore,  that  these  parties,  as 
honest  men  of  average  intelligence,  intend- 
ed the  assignment  of  the  guaranty  as  well 
as  the  assigDment  of  the  note. 

The  next  question  is  whether,  in  doing 
what  they  illd,  they  carried  out  this  in- 
tent. The  defendant  says  that  no  special 
assignment  of  the  Kuaranty  Is  claimed  by 
the  plaintiffs  or  found  by  the  court;  and 
if  by  this  is  meant  that  the  contract  of 
guaranty  is  not  specifically  mentioned  or 
described  in  Sherman's  indorsement,  this 
Is  true.  Is  such  a  specific  assignment  nec- 
essary nnrter  the  circumstances?  We 
know  of  no  law  which  prescribes  the  form 
in  which  the  intention  of  the  parties  in 
sncb  cases  shall  be  embodied ;  and  where 
the  law  prescribes  no  form  it  will,  to  ac- 
complish, rather  than  defeat,  their  intent, 
give  effect  to  such  form  as  they  choose  to 
adopt.  Now,  in  the  ease  nt  bar,  Sherman 
takes  the  paper  containing  both  contracts, 
and  writes  an  assignment  upon  it,  and 
delivers  it  to  Lemmon,  intending  thereby 
to  transfer  to  him,  as  we  have  seen,  all 
the  beneficial  interest  in  both  contracts 
which  Sherman  himself  then  possessed. 
Why  is  not  this  effectual  to  pass  such  in- 
terest, at  lenst  in  equity?  Sherman  fnlly 
intended  and  Lemmon  fully  expected  sncb 
a  result:  and.  Independently  of  Sherman's 
intent,  his  language  and  acts  should  be 
Interpreted  In  the  sense  in  which  he  had 
reason  to  suppose  Lemmon  understood 
them.  "The  contract  and  acts  of  Sherman 
in  this  matter  should  be  construed  with 
reference  to  all  the  surrouuding  circum- 
stances, the  controlling  consideration  be- 
ing to  discover  and  give  effect  to  the 
mutual  Intention  of  the  parties.  Snob  an 
equitable  assignment  could  certainly  be 
made  by  a  transaction  of  this  kind  if  so 
Intended.  "In  any  case  of  the  guaranty  of 
a  bill  or  note  the  party  to  whom  the  guar- 
anty Is  originally  made  may  in  equity 
assign  his  right  to  the  holder  at  the  time 
be  transfers  the  bill  or  note,  and  thereby 
vest  in  bim  the  equitable,  although  not 
the  legal,  title  thereto.  2  Daniel,  Neg. 
Inst.  5  1774.  Indeed,  it  is  nnnecessary  to 
cite  authorities  upon  such  a  point.  No 
special  form  of  words  anil  no  prescribed 
acts  are  necessary  to  constitute  an  equita- 
ble assignment.  The  delivery  of  a  nego- 
tiable note  without  indorsement  may  op- 
erate as  an  assignment,  of  it  in  equity. 
.Tones  v.  Witter,  13  Mass.  304.  The  trans- 
fer of  a  debt  or  obligation  usually  carries 
with  it  as  an  incident  all  thp  securities  for 
Its  payment,  although  such  securities  are 
not  In  terms  transferred  with  the  principal 
obligations.  Craig  v.  Parkls,  40  N.  T.  181. 
In  a  Virginia  case  the  court  uses  the 
following  language:  "If  the  contract  of 
guaranty  is  not  negotiable  at  law,  along 
wltb  the  bond  and  coupons,  it  is  assigna- 
ble in  equity,  and  ail  interest  in  it  passes 
in  equity  to  each  successive  holder  ot  the 
bond  or  coupon.  •  •  •  In  order  to  give 
effect  to  the  manifest  intention  of  the  par- 
ties, the  right  to  enforce  tlie  guaranty. 


unless  lost  by  laches  or  otherwise,  must 
be  held  co-extensive  with  the  right  to  en- 
force a  bond  or  coupon.  The  guaranty, 
as  an  accessory  to  the  bond  or  coupon, 
follows  it,  and  adheres  to  it  in  equity,  and 
the  right  to  enforce  the  guaranty  must 
be  determined  by  the  right  to  demand  pay- 
ment of  the  bond  or  coupon. "  Arents  v. 
Com.,  18  Grat.  768.  We  think  this  lan- 
guage Is  quite  applicable  to  the  case  at 
bar.  We  hold,  therefore,  that  Sherman 
assigned  in  equity  to  Lemmon  all  the  ben- 
eficial interest  which  the  latter  had  in  the 
contract  of  guaranty,  and  so  Lemmon 
became  the  equitable  and  bona  Ode  holder 
thereof,  and  as  such  was  entitled  to  sue 
in  his  own  name  under  our  statutes.  The 
defendant  has  cited  no  case  which  is  in- 
consistent with  this  conclusion.  There 
is  no  error  in  the  judgment  of  the  court 
below.    The  other  judges  concurred. 


(5»  Conn.  48» 

Tale  v.  West  Middle  Scbool-Dist. 

(Supreme  Court  of  £rror«  of  Connecticut.   Nov. 
10,  1890^ 

SOBOOLS— WbO  IU.T  ATTBKD— RBSIDBMOa. 

Under  Gen.  St.  Conn.  %  8118,  providing 
that  public  sobools  shall  be  maintained,  and  t>a 
open  to  all  children  over  four  years  of  age  in  the 
respective  districts,  and  section  2102,  requiring 
that  "all  parents,  and  those  who  hare  the  care 
of  children, "  shall  cause  them  to  attend  school, 
a  ohild  whose  parents  are  non-residents,  and  who 
lives,  with  her  parents'  coasent,  with  others  who 
care  for  her,  and  with  whom  she  and  her  parents 
expect  her  to  live  permanently,  has  a  right  to 
attend  the  school  in  the  district  in  which  she  thus 
resides.    A  legal  domicile  is  not  required. ' 

Appeal  from  superior  court,  Hartford 
county;  Thayer,  Judge. 

C.  E.  Gross,  for  appellant.  T.  M.  Malt- 
Me,  for  appellee. 

Andrews,  C.  J.  The  plaintiff  is,  and  has 
been  since  May,  1887,  a  domiciled  resident 
and  tax-payer  in  the  defendant  school-dis- 
trict. Ada  Austin,  a  child  of  13  years,  has 
been  daring  all  that  time  living  with  him 
as  a  member  of  his  family.  She  attended 
school  in  said  district.  The  defendant  pre- 
sented to  the  plaintiff  a  bill  for  her  tui- 
tion, and  threatened  to  exclude  her  from 
attending  the  school  unless  such  bill  was 
paid.  The  plaintiff  thereupon  preferred 
the  present  complaint  to  the  superior 
court,  praying  that  the  district  be  enjoined 
from  interfering  in  any  manner  with  the 
attendance  of  the  said  Ada  Austin  at  the 
school.  The  superior  court  granted  the 
injunction,  and  the  defendant  has  appealed 
to  this  court.  The  defendant  insists  that 
it  has  the  right  to  require  tuition  to  be  paid 
for  the  schooling  of  the  said  Ada,  for  the 
reason  that  she  did  not  so  reside  in  or  be- 
long to  the  school-district  that  she  could 
be  enumerated  as  a  person  within  school 
age  residing  therein.  This  claim  implies — 
what  was  directly  admitted  by  the  coun- 
sel for  the  defendant — that,  if  she  might 
lawfully  be  enumerated  in  the  district, 
then  she  was  entitled  to  attend  school 
there  without  paying  tuition.  The  said 
Ada  is  a  niece  of  the  plaintiff's  wife.  She 
was  bom  in  the  state  of  Illinois,  where  her 
parents  then  resided.  Her  parents  now 
reside  in  Missouri,  and  have  never  resided 
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In  this  state.  Tbe  plaintiB  and  his  wife 
have  no  children.  In  1882  the  child,  then 
being  six  years  old,  came  to  live  with  the 
plaintiff,  who  then  reRided  in  Winchester, 
in  this  state,  upon  an  arrangement  be. 
tween  the  plaintiff  and  his  wife  on  the  one 
hand,  and  the  parents  of  the  child  on  tbe 
other,  that  she  should  lire  with  the  plain* 
tiff  and  his  wife  so  long  as  they  shoold 
live,  unless  she  should  sooner,  by  marriage 
or  otherwise,  make  a  home  for  herself. 
Pursuant  to  that  arrangement,  she  has 
ever  since  resided  with  the  plaintiff,  and 
he  has  had  the  entire  actual  control  over 
ber,carlngfor  her  in  all  respects  as  though 
she  was  his  own  child.  In  May,  1887,  the 
plaintiff  removed  from  Winchester  to 
Hartford,  purchased  a  lot  within  the 
school-district,  built  a  house  thereon,  and 
has  since  that  time  resided  there  with  his 
family,  which  cpnslsts  only  of  himself,  his 
wife,  and  the  said  Ada,  and  he  has  no  In- 
tention of  changing  such  residence.  It  is 
the  expectation  and  the  Intent  of  the  said 
Ada,  and  of  her  parents,  and  of  the  plain- 
tiff and  his  wife,  that  she  shall  continun 
to  lire  with  the  plaintiff  and  his  wife  as 
their  own  child  so  long  as  they  shall  live. 
Tbe  plaintiff  and  his  wife  have  never 
formally  adopted  her  according  to  the 
statute  regulating  the  adoption  of  chil- 
dren. Itls  the  claim  of  thedefendant  that 
no  child  can  be  properly  enumerated  in 
any  school-district,  as  belonging  thereto, 
BO  as  to  be  entitled  to  instruction  in  Its 
schools  without  tnltlon.  unless  sudh  child 
has  a  legal  residence  in  the  sense  of  domi- 
cile therein,  or  Is  an  apprentice  to  a  master 
residing  there,  or  Is  a  pauper,  and  so  a 
ward  of  the  public.  It  is  not  pretended 
that  the  child  Ada  is  an  apprentice,  and 
she  certainly  is  not  a  pauper. 

It  is  quite  possible  that  the  facts  In  this 
case  do  not  show  that  the  minor  child  In 
question  had  a  domicile  in  the  defendant 
district,  in  the  technical  meaning  of  that 
term.  "  Domicile, "  In  that  sense,  Is  the  act- 
ual or  constructive  presence  of  a  person  In 
a  given  place,  coupled  with  tbe  intention 
to  remain  there  permanently;  and,  as  a 
minor  cannot  exercise  an  independent  in- 
.  tent  in  this  matter,  a  minor  can  have  no 
domicile  other  than  that  of  the  parent  or 
guardian.  But  the  facts  do  show  that 
she  bad  a  "residence"  there.  In  the  ordi- 
nary and  popular  meaning  of  the  word. 
She  Is  and  has  been  for  some  time  actual- 
ly there.  Her  own  intent  is  to  remain 
there  permanently.  The  Intent  of  her 
parents  and  of  Mr.  and  Mrs.  Yale  is  that 
she  shall  remain  there  permanently:  so 
that  the  will  of  all  the  persons  who  have 
any  authority  to  control  the  Intent  of  this 
minor  concurs  with  her  own  in  this  re- 
spect. All  the  elements  necessary  to  con- 
stitute residence  are  present.  Tbe  house 
ol  the  plaintiff  is  her  home.  She  did  not 
come  Into  tbe  district  for  the  purpose  ol 
obtaining  instruction  in  its  schools.  She 
came  there  because  her  home  was  with  the 
plalntift,  and  he  removed  to  Hartford 
from  Winchester;  and  because  her  home  is 
with  the  platntin,  she  expects  to  remain  In 
Hartford  permanently.  We  think  this  is  res- 
idence sufficient  for  school  purposes,  and 
that  Ada  Austin  belongs  to  the  West  Mid- 
dle   school-district,   and    ought    to    be 


enumerated  there.  A  construction  so  nar- 
row and  technical  as  is  claimed  by  the  de. 
fendant  would  seriously  Impair  tbe  useful- 
ness of  tbe  school  laws,  and  would  defeat 
various  provisions  of  the  statutes.  The 
state  is  interested  to  have  all  the  children 
educated  in  order  that  they  may  become 
good  citieens.  Experience  has  demon- 
strated that  it  costs  tbe  public  much  more 
to  support  one  Ignorant  or  vicious  person 
than  to  educate  many  children.  On  the 
simple  gronnd  of  economy,  tbe  state  can- 
not afford  to  permit  any  child  to  grow  up 
without  being  sent  to  school.  Tbe  school 
laws  recognise  this  fact,  and  their  provis- 
ions are  framed  accordingly.  If  any  child 
is  actually  dwelling  in  any  school-district. 
BO  that  some  person  there  has  the  care  of 
It,  and  Is  within  tbe  school  age,  not  in- 
capable by  reason  of  physical  infirmity  of 
attending  school,  and  is  not  instructed 
elsewhere,  then  that  child  must  go  to  tbe 
public  school.  Section  2118  of  the  General 
Statutes  provides  that  "public  scbools 
shall  be  maintained,  •  •  •  and  such 
schools  shall  be  open  to  all  children  over 
four  years  of  age  in  the  respective  dis- 
tricts, without  discrimination  on  account 
of  race  or  color;"  section  2102,  that  "all 
parents,  and  those  who  have  tbe  care  M 
children,  shall  •  •  •  cause  such  child 
to  attendapubllc  day  school  regularly  dur- 
ing the  hours  and  terms  while  the  public 
schools  in  the  district  wherein  encb  child 
resides  are  in  session,  or  elsewhere  to  re- 
ceive thorough  instruction  daring  said 
hours  and  terras,  in  tbe  studies  taught  la 
said  public  schools;"  and  section  8108, 
that  "each  week's  failure  on  the  part  of 
any  person  to  comply  with  the  provisions 
of  the  preceding  section  shall  be  a  distinct 
offense,  punishable  with  a  fine  not  exceed- 
ing five  dollars. "  In  other  sections  par- 
ticular provisions  are  made  that  the  von- 
dnct  of  parents,  or  others  having  the  care 
of  children,  shall  be  Inspected,  so  that  all 
children  shall  attend  school ;  that  children 
whose  parents  do  not  send  them  to  school 
may  be  removed  from  the  care  of  their 
parents;  and  that  truant  children  shall 
be  arrested  and  sent  to  school;  and  that 
habitual  truants  may  be  sentenced  to  any 
house  of  reformation  or  to  the  reform 
school.  All  through  these  sections  the  ex- 
pression, "those  bavlug  the  care  of  chil- 
dren," is  used  as  exactly  equivalent  to 
parents  or  guardian;  and  nowhere  Is  it 
indicated  that  the  duty  to  sand  children 
to  school,  or  the  dnty  of  the  district  to 
furnish  Instruction,  depends  on  anything 
other  than  the  residence  of  tbe  child.  All 
distinction  between  domicile  and  actual 
residence  seems  to  .  be  carefully  excluded. 
There  Is  no  error  in  tbe  Judgment  appealed 
from.    The  other  Judges'ConcuTred. 


(»  Conn.  4n) 

Jackson  v.  Emmonb. 

(Suvreme  Court  (ff  Errors  cf  Connecti/tia.  Hot. 
17. 1890.) 

Action  ok  RBPi.Bvm  Bokd— AcruixDAKAOEs— 
Valcb  or  OooDB. 
In  an  action  on  a  replevin  bond,  wherein  a 
breach  of  the  condition  of  the  bond  Is  admitted 
or  shown,  defendant  may  prove  that  the  actaol 
damage  suffertd  by  plaintiff  was  less  than  the 
value  of  the  repleviea  goods.- 
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Appeal  from  conrt  of  common  pleae, 
New  London  coonty. 

Action  by  George  O.  JackBon  agaiaat 
David  B.  EmmouB  on  a  replerln  bond. 
From  a  Judgment  tor  defendant,  plaintiff 
appeals. 

C.  IV. ConistoeJt, for  appellant.  A.Bran- 
degee  and  IV.  C.  Nojreli,  for  appellee. 

Andrews.  G.  J.  Tbla  1b  a  complaint 
brought  to  recover  damages  for  the 
breach  of  a  replevin  bond.  The  present 
defendant  brought  an  action  of  replevin 
against  the  present  pialntlR,  and  caused 
to  be  replevied  out  of  bis  bands  one  sor- 
rd  horse,  one  bay  horse,  one  dark  chest- 
nut-colored horse,  and  one  team  wagon, 
and  gave  a  replevin  bond  In  the  sum  of 
1600  that  he  would  prosecute  his  suit  to 
effect  and  pay  any  Judgment  that  should 
be  recdvered  against  him;  and  that  he 
would  return  the  chattels  replevied  onder 
said  writ,  and  pay  all  the  damages  sus- 
tained by  the  replevy  thereof,  in  case  he 
failed  to  establish  his  right  to  the  posses- 
sion of  the  same  in  the  suit.  That  action 
was  returnable  to  the  superior  conrt  in 
Middlesex  county.  Before  the  trial  the 
then  plaintiff  (present  defendant)  amended 
the  complaint  by  striking  out  the  bay 
horse,  the  chestnut  horse,  and  the  team 
wagon.  Upon  the  trial  he  recovered 
Judgment  that  he  retain  possession  of  the 
sorrel  horse,  and  also  tor  f  1  damages  and 
bis  costs  of  suit.  No  Judgment  whatever 
was  rendered  as  to  the  bay  horse,  the 
cbeetnu  t  horse,  or  the  team  wagon,  and 
that  property  has  never  been  returned  to 
the  present  plaintiff.  In  the  replevin  writ 
and  in  tbe  affidavit  the  value  of  the  bay 
borse  is  stated  to  be  f  60,  of  the  chestnut 
horse  $60,  and  of  the  team  wagon  $50. 
In  this  suit  the  plaintiff  did  not  claim  to 
have  suffered  any  damage  other  than  that 
arising  from  tbenon.retum  of  this  prop- 
erty. The  defendant  admitted  his  lia- 
bility to  nominal  damages,  and  offered 
evidence  in  mitigation  of  all  damages  be- 
yond nominal.  To  such  evidence  the 
ftlaintlB  objected,  but  the  court  admitted 
t.  Jackson,  tbe  present  plaintiff,  was  a 
deputy-eberitt,  and  had  in  his  hands  an 
exeuutlon  in  favor  of  one  Beebe  against 
one  Charles  Williams,  which  execution  he 
had  levied  on  the  chattels  replevied  as  be. 
Ing  tbe  property  of  Williams,  and  bad 
taken  thent  out  of  the  possession  of  Em- 
'  mons,  (the  present  defendant,)  who 
claimed  to  hold  them  as  the  administra- 
tor of  Jonathan  Williams.  The  evidence 
offered  by  the  defendant,  and  objected  to 
by  tbe  plaintiff,  tended  to  show  that  the 
property  so  levied  upon  did  not  beloni; 
to  ChsrleH  Williams  at  all,  but  was  the 
property  of  tbe  defendant  as  such  adminis- 
trator, and  that  the  plaintiff  had  suf- 
fered no  damage  by  reason  of  the  non-re- 
tnm  thereof  to  him,  because,  if  it  had  been 
returned  to  him,  be  would  have  been 
obliged  at  once  to  surrender  it  to  the  de- 
fendant as  a  part  of  the  estate  of  the  said 
Jonathan  Williams.  The  facts  are  set  out 
in  .  the  finding  at  considerable  length. 
On  all  the  evidence  the  trial  court  rendered 
Judgment  for  the  plaintiff  to  recover  nomi- 
nal damages  only.  The  plaintiff  appeals 
to  tbia  court.    There  are  12  reasons  of  ap- 


peal. As  to  tbe  second  and  tenth  it  Is 
suiBcient  to  say  that,  in  respect  to  the 
property  now  In  question,  there  has  never' 
been  any  Judgment,  and  that  the  transac- 
tion could  not  be  res  adtjndlcRta.  As  to 
the  fourth  reason,  none  of  tbe  elements 
of  an  estoppel  are  found  to  exist.  All  the 
other  reasons  may  be  resolved  into  one 
question, — may  a  defendant  in  a  suit  on  a 
replevin  bond,  where  a  breach  is  admitted  . 
or  shown,  prove  the  real  amount  of  tbe 
damages  which  tbe  plaintiff  has  suffered 
to  be  less  than  tbe  value  of  tbe  goods? 
We  understand  this  question  to  be  settled 
in  tbe  afSrmative  by  repeated  decisions  in 
this  and  other  states.  Green  v.  Barker,  14 
Conn.  481 ;  Allen  v.  Woodford,  86  Conn.  148; 
Vinton  V.  Mansfield,  48  Conn.  474;  Jones 
v.  Smith,  79  Maine,  462,  10  Atl.  Rep.  256; 
Leonard  v.  Whitney,  109  Mass.  266;  2  idedg. 
Dam.  (7tb  Ed.)  440,  and  note.  There  is 
no  error  in  the  Judgment  appealed  from. 
The  other  judges  concurred.. 


(t»  Conn.  5C) 


Cotbrbn's  Appeal. 

Scdtt's  Appeal. 

(Supreme  Court  of  Errors  of  Connecticut  Deo. 
15,  1890.) 

IKBOLVXNOT— PaUaKTATIOK  OV  CLAIJIS— JUDO- 
MXST— COBTB. 

1.  Under  Gen.  St.  Conn,  t  fiQ7,  which  pro- 
vides that  no  claim  against  an  insolvent  estate 
sball  be  deemed  to  be  discharged  by  having  been 
merged  in  any  higher  evidence  of  nebt  after  tbe 
commencement  of  the  settlement  of  the  estate, 
the  particulars  of  the  original  claim  npon  which 
a  subsequent  judgment,  presented  to  the  commis- 
sioners on  the  assigned  estate  of  an  insolvent, 
was  founded,  maybe  Inaaired  into,  and  tbe  claim 
disallowed  in  whole  or  in  part, 

9.  The  presentation  of  a  claim  against  the  as- 
signed estate  of  an  insolvent  to  the  commission- 
ers, in  the  form  of  a  judgment,  and  action  on  it 
by  them  in  that  form,  was  not  error,  in  tiie  ab- 
sence of  objection  on  the  part  of  the  trustee. 

8.  Costs  on  an  attachment  will  not  be  allowed 
as  a  preferred  claim  against  the  assigned  estate 
of  an  Insolvent,  except  such  as  had  sccrued  at 
the  time  when  tbe  attachment  was  vacated'  by 
the  assignment  ia  insolvency. 

Case  reserved,  from  district  conrt  of 
Litchfield  county. 

Proceedings  before  commissioners  for 
the  settlement  of  the  assigned  estate  of 
William  W.  Olmsted,  an  insolvent  debtor. 
William  Cotbren  presented  a  claim  In  tbe 
form  of  a  judgment  against  the  insolvent, 
recovered  after  the  assignment,  which  the 
commissionera  disallowed  in  part,  and 
Cothren  appealed  from  their  decision  to  tbe 
superior  court,  which  reserved  the  case 
for  the  advice  of  the  supreme  court. 

IV.  Cothrea,  for  appellant.  J.  Hunttng- 
ton  and  A.  U.  Waroer,  for  appellee. 

Seymour,  J.  This  Is  an  appeal  to  tbe 
snperior  court  from  the  disallowance,  by 
the  commlesionerg  on  the  insolvent  estate 
of  William  W.  Olmsted,  of  a  portion  of  a 
claim  of  tbe  nppell  ant,  presented  against 
tbe  estate.  Tbe  case  has  apparently  been 
treated  by  the  court  below,  and  cer- 
tainly by  the  counsel  in  tbeir  briefs,  as  If 
the  question  reserved  was  whether  a  Judg- 
ment rendered  against  an  insolvent 
debtor,  after  his  assignment  In  Insolvency 
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and  tbe  appointment  of  a  truatee  on  bto 
estate,  upon  a  salt  commenced  prior  to 
Bucb  insolvency  proceedlnga,  can  be  pre- 
sented to  tbe  commiesionerB  In  that  form, 
and,  wben  so  presented,  ts  conclusive  o( 
tbe  amoont  dne,  or  whether  tbe  commis- 
sioners can  inquire  into  theoriginal claim, 
and  allow  or  dlHallow  the  whole,  or  a  poi^ 
tion  tbereot,  as  if  no  Judgment  bad  been 
rendered.  Upon  that  question  we  can 
entertain  no  doubt  as  to  tbe  correct  an- 
swer. It  was  early  decided  In  this  state, 
where  a  party  recovered  Judgment  aijainst 
another  after  the  granting  ot  his  petition 
in  insolvency,  but  upon  an  Indebtedness 
contracted  before  tbe  date  of  bis  petition 
therefor,  thattbe  original  debt  by  contract 
was  extingulsbed  by  the  Judgment;  and, 
as  the  judgment  debt  accrued  after  the 
date  of  the  petition,  it  wasnot  wlthtn  the 
Jurisdiction  of  the  trustees  of  the  insolv- 
ent, and  could  not  be  allowed  by  them. 
Boardman  v.  De  Forest,  5  Conn.  1.  The 
same  rule  was  held  In  Massachusetts. 
Sampson  v.  Clark,  2  Cush.  17B.  And  such 
was  the  general  rule  at  common  law.  In 
1886  tbe  statute  was  passed  proTldiug 
that  no  claim  against  an  insolvent  estate 
shall  be  deemed  to  be  discharged  by  bavlng 
been  merged  in  any  higher  evidence  ot  debt 
after  tbe  commencement  of  the  settlement 
of  such  estate.  Gen.  St.  {  587.  Under  this 
statute  tbe  original  debt  Is  not  so  merged 
or  discharged  but  that,  if  presented, 
either  in  Its  original  form  or  In  the  form 
of  a  Judgment,  the  commissioners  may 
and  should,  in  the  interest  of  other  cred- 
itors, investigate  it.  As  a  Judgment 
against  tbe  debtor,  they  cannot  impeach 
or  Impair  its  effect  upon  him,  but,  so  far 
as  the  property  of  tbe  debtor  Is  concerned 
now  In  the  hands  of  the  law  for  tbe  bene- 
fit of  his  creditors,  the  commissioners  can 
inquire  into  the  particulars  of  the  origi- 
nal daim,  and  allow  or  disallow  it  In 
whole  or  in  part,  as  Justice  and  equity 
may  require.  The  finding  does  not  state 
that  tbe  question  we  have  been  consider- 
ing was  before  tbe  superior  court  for  de- 
cision, nor  that  the  judgment  was  there 
offered  In  evidence.  It  would  seem  from  a 
careful  examination  of  the  finding  that 
the  question  tried  before  the  superior 
court  was  whether  tbe  commissioners 
Were  Justified  In  their  action,  it  not  ap- 
pearing that  objection  was  made  to  their 
treating  tbe  Judgment  as  liable  to  be  re- 
duced in  amount  npon  proper  proof  of  tbe 
real  amount  due,  like  any  other  claim 
before  them.  In  other  words,  we  are  not 
asked  to  advise  the  superior  court  what 
Judgment  to  render  upon  a  given  state  of 
facts  before  It,  but  ratber  whether  we 
would  advise  tbat  tbe  course  of  the  com- 
missioners should  be  approved  upon  ap- 
peal. An  appeal  of  this  sort  is  not  In  any 
sense  an  appeal  from  probate.  The  com- 
missioners on  an  insolvent  estate  are  a 
legal  tribunal,  with  certain  limited  equi- 
table powers,  and  on  an  appeal  from  their 
doings  the  Judgment  below  is  vacated,  and 
tbe  trial  in  the  superior  court  is  entirely  In- 
dependent of  any  action  of  the  commis- 
sioners. It  Is  wholly  a  trial  c/e  novo.  The 
superior  court  has  nothing  to  do  with  any 
errors  of  law  on  tbe  part  of  tbe  coromls- 
4ionera.     It  is  ot  no  consequence  what 


evidence  was  received  or  rejected  bytbem. 
Tbe  question  with  tbe  court  is  solely 
what  evidence  it  shall  Itself  receive  or 
reject.  The  result  in  the  superior  court 
most  always  be  a  Judgment  for  the  appel- 
lant or  for  tbe  estate,  and,  if  for  the  ap- 
pellant, in  some  definite  sum  found  due. 
In  this  case  the  superior  court  made  a 
finding  of  th€  facts,  and  submits  to  this 
court  tbe  question  what  Judgment  shall 
be  rendered  on  those  tacts.  But  the  find- 
ing does  not  show  what  exact  sum,  if  any, 
was  due  to  the  appellant.  Presumably 
something  was  dne,  as  the  commissioners 
allowed  him  9642.61,  and  rejected  tbe 
balance  of  his  claim  presented,  f867.49, 
the  appeal  being  taken  for  the  disallow- 
ance of  this  sum.  The  finding  states  that 
William  W.  Olmsted,  on  and  prior  to  Sep- 
tember 7, 1889,  (the  time  of  the  assign- 
ment in  insolvency,)  was  indebted  to  the 
appellant  in  the  sum  of  $1,000.  It  Is  not 
found  that  any  part  of  this  snm  has  been 
paid,  and  Inferentially  it  would  appear 
that  tbat  sum  is  now  due  from  the  estate 
tu  the  appellant ;  but  the  finding  is  not 
direct  to  this  effect,  and  neither  ot  tbe 
parties  has  given  it  this  meaning.  Noth- 
ing further  appears,  except  tbat  tbe  ap- 
pellant afterwards,  and  afterOlmsted  had 
gone  into  insolvency,  obtained  a  judgment 
for  this  debt  in  a  suit  pendlqg  upon  it  at 
the  time  ot  Olmsted's  assignment,  and 
presented  this  judgment  to  the  commis- 
sioners. As  already  suggested,  it  does 
not  appear  that  it  was  now  offered  In 
evidence  before  the  superior  court  on  its 
bearing  of  the  case,  nor,  It  so  offered,  that 
any  objection  was  made  to  its  admission 
by  tbe  appellee.  It  can,  therefore,  upon 
such  a  construction  of  the  finding,  have  no 
bearing  upon  the  case  reserved  for  advice, 
as  no  question  can  arise  upon  it  in  relation 
to  tbe  case  before  the  superior  court.  The 
finding  may,  however,  present  theqnestion 
whether  the  presentation  ot  the  judgment 
was  a  legal  presentation  ot  tbe  claim  as  it 
existed  at  the  tlmeof  tbe  assignment.  It  is 
not  found  tbat  the  claim  was  presented 
only  in  that  form,  but  it  may  perhaps 
be  fairly  Inferred  that  that  was  the  fact. 
Supposing,  then,  that  the  claim  was  pre- 
sented only  as  a  judgment,  was  It  legally 
E resented?  It  has  been  repeatedly  held 
y  this  court  tbat  the  form  ot  the  pres- 
entation of  claims  against  the  estates  ot 
both  deceased  persons  and  Insolvents  Is  not 
a  matter  of  importance,  so  long  as  the 
existence  ot  tbe  claim  is  shown,  and  its 
character  may  be  reasonably  understood; 
and  it  would  seem  reasonable  to  hold 
that  a  pecuniary  claim,  merged  after  the 
death  or  Insolvency  into  and  evidenced  by 
a  judgment,  may  be  presented  in  that 
form,  the  orig^inal  claim  being  open  to  in- 
quiry and  easily  ascertained.  But  it  no- 
where appears  that  objection  was  taken 
before  the  commissioners  to  the  presenta- 
tion ol  the  claim  in  this  form.  It  is  true 
tbat  a  question  was  made  before  tbe  com- 
missioners whether  the  Judgment  by  itself 
was  HufBcient  evidence  ot  the  claim,  but 
we  have  nothing  to  do  with  any  question 
ot  evidence  received  or  rejected  by  the 
commissioners.  The  claim  having  been 
consldsredby  them,andno  objection  made 
on  the  part  ot  the  trustee  to  its  being  con- 
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aidered,  we  most  regard  all  objection  to 
the  form  ot  its  preaeutatloa  as  waived. 

This  beingr  the  only  question  that  can 
arise  on  the  finding  ot  facts,  we  miRht 
treat  it  as  a  finding  that  the  sum  of  f  !,• 
000  la  dne  the  appellant  from  the  estate. 
This  is  the  only  reasonable  meaning  that 
can  be  given  It.  Bat,  as  before  suggested, 
this  cannot  have  been  the  idea  ot  the  Judge 
in  making  thuflnding,  nor  isit  so  nnder> 
stood  by  either  ot  the  parties.  Indeed,  the 
principal  question  discussed  in  the  briefs 
ot  counsel,  upon  which,  without  oral  arga- 
ment,  the  case  was  submitted,  is  whether 
the  commissioners  committed  an  error  in 
not  receiving  the  Judgment  as  conclusive 
evidence  ot  the  appellant's  claim,— a  ques- 
tion ot  not  the  slightest  importance,  for 
the  reasons  above  stated.  There  seems 
no  other  way  of  getting  at  the  mwita  of 
the  case  bnt  to  remand  it  to  the  superior 
coort  for  it  to  find  the  issue  definitely, 
one  way  or  the  other,  and,  if  in  favor  of 
the  appellant,  for  a  definite  snm.  If  it 
should  be  desired  to  reserve  the  question 
of  law  whether  the  Judgment  is  conclo- 
sive  uf  the  amonnt  due,  it  should  be  found 
what  sum  is  due  upon  that  theory,  and 
how  much  In  case  the  amount  due  may  be 
inqaired  into  by  the  superior  court,  not- 
withstanding the  Judgment;  and  then 
this  court  can  decide  which  theory  is 
light,  and  advise  Judgment  accordingly. 
In  view,  however,  of  the  suggestions 
herein  made,  it  is  not  probable  that  any- 
thing will  be  necessary  but  tor  the 
superior  court  to  decide  what  som  is 
actually  due  from  the  estate,  not  regard- 
ing the  Judgment  as  conclusive  upon  that 
question. 

As  to  the  question  of  costs.  The  appel- 
lant being  by  the  statute  entitled  to  an  al- 
lowance of  bis  costs  as  a  preferred  claim, 
it  is  clear  that  the  costs  can  only  be  taxed 
which  had  accrued  at  the  time  when  bis 
attaithmeat  became  vacated  by  the  as- 
signment in  insolvency. 

Scutt's  Appeal,  which  was  argued  be- 
fore us  at  tbe  same  time,  and  Involves 
the  same  questluus,  is  also  remanded  tor 
the  same  purpose  and  for  the  same  rea- 
sons.   The  other  Judges  concurred. 

(St  Conn.  B«8)  ___^— 

Porter  v.  WoodhOdsb. 

Robertson  v.  Same. 

(Sumreme  Court  of  Errors  of  ConnecUewt.   Dea 
15,  1890.) 

Dbbds— DsLivBBr— Etidenob. 
H.,  fearing  death,  gave  to  her  attendant 
the  b<nc  containing  her  private  papers,  will,  in- 
surance policies,  a  bag  of  gold,  and  two  deeds 
lolly  execated.  Sbe  told  the  attendant  that  she 
pat  the  box  in  her  possession,  and  told  her 
where  the  key  was^  and  also  told  her  that  there 
were  two  deeds  in  it,  with  the  names  ot  (be  per- 
sons who  were  to  have  them  written  on  the  bacic. 
8he  then  told  her  to  pat  the  box  back  in  the 
closet,  and  dosed  by  saying  that  if  she  lived  she 
would  talk  farther  to  lier  about  its  contents.  Tlie 
box  was  opened  after  her  death,  two  months  later. 
Held,  tliat  H.  did  not  part  with  her  control  over 
the  deeds,  and  there  was  not  such  delivery  as 
could  pass  title  to  the  grantees  named  therein. 

Appeal  from  superior  court,  Hartford 
county ;  Thayer,  Judge. 

C.  E.  Perkins  and  B.  Corn  wall,  tor  appel- 
lants.   A.  F.  EgglestOD,  tor  appellee. 


Andrkws,  C.  J.  These  are  two 'cases 
tried  together  and  depending  on  tbe  same 
facts.  The  defendant  is  the  eseeutor  of  the 
will  of  Mrs.  Julia  Hlnman,  late  of  Hart- 
ford, deceased.  The  complaint  prays  that 
two  deeds  now  in  the  possession  ot  the 
defendant  be  delivered,— one  to  the  said 
Nora  J.  Porter,  and  the  other  to  the  said 
Julia  Robertson.  The  only  question  in 
the  case  is  whether,  on  the  facts  found, 
these  deeds  were  so  delivered  as  to  pass 
the  title.  Thefacts  are  as  follows:  Mrs. 
Julia  Hinman,  in  her  life-time,  and  until 
ber  death,  owned  two  houses  in  Hartford, 
in  one  ot  which  she  lived.  She  died  on  the 
10th  day  of  June,  1888,  aged  82years.  Sev- 
eral years  before  ber  death  she  made  a  deed 
ot  one  of  these  houses  to  Mrs.  Porter,  and 
at  another  time  a  deed  ot  tbe  other  bouse 
to  Mrs.  Robertson.  They  were  warranty 
deeds  in  form,  and  were  expressed  to  be 
for  a  valuable  consideration.  They  were 
signed,  sealed,  witnessed,  and  acknowl- 
edged. All  the  requisites  ot  a  formal  exe- 
cution were  complete,  and  each  was  filed 
on  the  back  with  the  name  of  tbe  grantee. 
Nothing  was  paid  for  them.  They  were 
in  fact  deeds  otgitt.  The  grantees  never 
knew  until  after  the  death  of  Mrs.  Hlnman 
that  they  hnd  been  made.  These  deeds 
were  placed  by  Mrs.  Hlnman  in  a  box,  in 
which  she  kept  her  will,  her  bank-books, 
her  policies  of  insurance,  and  other  papers 
ot  like  kind,  and  In  which  she  bad  ali<o  a 
bag  containing  ¥1,000  in  gold.  The  box 
was  concealed  in  a  closet  in  her  bedroom. 
During  the  last  year  of  her  llfea  Mrs.  Har- 
riet Elliot  lived  with  ber,  and  was  her  on- 
ly companion  and  attendant.  Previous 
to  the  10th  day  of  April,  1888,  Mrs.  Hin- 
man had  told  Mrs.  Elliot  that  sbe  had 
deeded  away  the  two  houses,  but  had  r^ 
fused  to  tell  her  to  whom.  Un  that  day 
Mrs.  Hinman  tell,  and  was  so  severely  in* 
Jured  that  she  feared  she  was  going  to  die. 
i)n  tbe  morning  ol  the  11th  she  told  Mrs. 
Elliot  where  the  box  was,  and  requested 
her  to  bring  It  out.  Mrs.  Elliot  did  so, 
and  placed  it  on  tbe  bed.  Mrs.  Hinman 
then  said  to  Mrs.  Elliot:  "Take  that  box 
into  your  lap.  I  put  it  Into  your  pusses- 
sion.  My  private  papers  are  in  that  box, 
and  a  bag  of  gold  contaiuing  one  thou- 
sand dollars.  My  will  is  in  there,  and  the 
deeds  of  theeetwo  houses.  I  told  you  before 
that  I  have  deeded  away  these  houses. 
On  tbe  deeds  are  the  names  of  the  peisons 
who  are  going  to  have  the  houses."  She 
then  told  Mrs.  Elliot  to  take  charge  of  the 
box,  and  put  it  back  into  the  closet,  and 
told  ber  where  the  key  to  the  box  was;  and 
that,  it  she  did  not  live,  she  wished  ber 
(Mrs.  E.)  to  speak  to  E.  G.  Woodhouse, 
the  defendant,  and  request  him  to  read 
ber  will  after  the  funeral.  Then,  after 
some  further  directions  about  the  box,  she 
closed  the  conversation  by  saying:  "I 
have  aaid  enough,  so  that  you  will  know 
what  to  do  with  tlie  box  in  case  I  should 
die.  If  I  live  I  will  talk  further  about  tbe 
contents  ot  tbe  box.  But  don't  you  open 
it  until  after  my  Inneral. "  After  this  con- 
versation Mrs.  Elliot  took  charge  ot  the 
box,  but,  so  tar  as  appears,  never  opened 
it  until  the  day  ot  Mrs.  Hlnman's  funeral. 
In  conversations  subsequent  to  this  one 
Mrs.  Hinman  spoke  about  tbe  bag   of 
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eold  Ju  the  box,  and  of  the  provlelons  of 
ber  win,  bnt  never  spoke  abont  the  deeds. 
Mrs.  Hinman  died  about  midnight  ofJune 
10, 1888.  From  the  morning  o<  tbe  preced- 
ing day  to  tbe  time  ol  her  death  she  wae 
In  a  dying  state,  and  In  a  deep  stupor, 
during  wblcb  she  obserred  nothing  and 
said  nothing,  except  that  at  about  9 
o'clock  in  the  forenoon  she  suddenly  ex ' 
claimed:  "Call  Robinson;  call  Robinson. 
There  are  those  two  deeds;  onelsforJnila 
Robertson,  and  one  Is  for  Nora  Porter." 
No  Robinson  was  there  at  the  time,  and 
no  one  of  that  name  had  been  In  attend- 
ance upon  her.  Mrs.  Elliot  and  a  nnrse, 
Mrs.  Wright,  were  there,  bat  Mrs.  Hinman 
was  not  conscious  of  their  presence,  or  of 
what  she  was  saying  The  delivery  of  a 
deed  implies  a  parting  with  the  possession 
and  a  surrender  of  authority  over  it  by 
the  grantor  at  the  time,  either  absolately 
or  conditionally ;  absolutely,  if  tbe  effect 
of  the  deed  is  to  be  Immediate,  and  tbe 
title  to  pass  or  the  estate  of  the  grantee 
to  commence  at  once;  but  conditionally. 
If  the  operation  of  tbe  deed  is  to  be  post- 
poned or  made  dependent  oit  the  happen- 
ing of  some  subsetiuent  event.  A  condi- 
tional delivery  Is  and  can  only  be  made 
by  placing  tbe  deed  In  the  hands  of  a  third 
person  to  be  kept  by  him  until  the  hap- 
pening of  the  event  upon  tbe  happening  of 
which  the  deed  Is  to  be  delivered  over  by 
the  third  person  to  tbe  grantee.  But  It 
Is  an  essential  characteristic  and  an  indis- 
pensable feature  of  every  delivery,  whether 
absolute  or  conditional,  that  there  must 
be  a  parting  with  tbe  possession  of  the 
deed,  and  with  all  power  and  control  over 
It,  by  the  grantor  for  the  benefit  of  the 
granteeat thetlmeof delivery.  Prustsman 
▼.  Baker,  80.  Wis.  644.  The  delivery  of  a 
deed  is  as  essential  to  tbe  passing  of  the 
title  to  the  land  described  In  It  as  Is  the 
signing  of  It,  or  the  acknowledgment.  It 
Is  the  final  act,  without  which  all  other 
fonualitles  are  Inelfectnal.  To  constitute 
a  delivery,  the  grantor  must  part  with  the 
legal  possession  of  the  deed  and  nf  all 
right  to  retain  it.  The  present  and  future 
dominion  over  the  deed  must  pass  from 
the  grantor.  And  all  this  must  happen  In 
the  grantor's  life-time.  Younge  v.  Gull- 
beau,  3  Wall.  e3«;  Cook  v.  Brown,  84N.H. 
476;  Fisher  v.  Hall,  41  N.  Y.  421;  Jackson 
v.  Leek,  12  Wend.  105;  Fay  v.  Richardson, 
7  Pick.  91;  AlBop  V.  Swathel,  7  Conn.  508; 
Bank  v.  Phelps,  84  Conn.  108;  2  Kent. 
Coram.  439;  Bouv.  Law  Diet.  "Delivery." 
Upon  the  facts  above  recited  the  superi- 
or court  rendered  Judgmeut  for  the  defend- 
ant, and  dismlBsed  the  complaint.  We 
think  thatjudgment  was  clearly  right,  for 
the  reason  that  Mrs.  Hinman  never  in- 
tended to  and  never  did  part  with  the  le- 
gal control  over  the  deeds.  The  box  in 
which  tbe  deeds  were  was  In  the  charge 
of  Mrs.  Elliot,  as  the  servant  and  agent 
of  Mrs.  Hinman.  and  so  remained  till  aft- 
er Mrs.  Hinman's  death.  The  def-ds  were 
never  taken  out  of  tbe  box  till  after  ber 
funeral.  Mrs.  Eliot t  never  knew  till  that 
time  the  names  of  the  grantees.  She  had 
never  received  any  directions  as  to  the 
deeds  as  snch,  apart  from  the  other  con- 
tents of  tbe  box.  It  Is  not  and  cannot  be 
claimed  that  Mrs.  Hinman  parted  with  the 


possession  of  the  box  Itself,  or  the  con- 
trol over  tbe  bag  of  gold,  or  of  her  bank- 
books, or  of  her  will,  or  of  her  insurance 
policies.  Yet  all  these  were  intbeboxwith 
the  deeds,  and  she  parted  with  the  posses- 
sion and  control  of  these  Just  as  much  as 
she  did  of  the  deeds.  The  deeds  were  never 
separated  from  the  other  contents  of  the 
box.  The  conversation  on  the  morning 
of  April  11th  clearly  shows  that  Mrs.  Hin- 
man did  not  Intend  at  that  time  to  part 
with  the  control  of  the  contents  of  the 
box.  She  intended  to  give  further  direc- 
tions in  regard  to  them.  Her  closing 
words  were,  "If  I  live,  I  will  talk  further 
with  yoo  aboat  the  contents  of  the  box  " 
That  farther  talk  she  never  had,  and  vo 
ber  intent  as  to  the  deeds  remained  nndkti- 
closed.  Mrs.  Elliot  was  never  made  the 
custodian  of  the  deeds  for  the  benefit  of 
the  grantees.  She  at  all  times  held  them 
in  the  same  way  that  she  held  the  other 
things  in  the  box, — as  the  agent  of  Mrs. 
Hinman.  In  reference  to  theconversation 
]nst  mentioned,  the  superior  court  has 
found  that  Mrs.  Hinman's  sole  purpose  In 
the  transaction  was  to  give  Mrs.  Elliot 
Information  of  the  existence  and  contents 
of  the  box.  It  is  claimed  by  the  defend- 
ant that  by  snch  finding  tbesapertorcoort 
has  l<>ft  nothing  for  the  examination  of 
this  court,  fur  the  reason  that  it  excludes 
all  intent  on  the  part  of  Mrs.  Hinman  to 
transfer  tbe  title  to  tbe  grantees  named 
in  the  deeds.  This  may  be  true,  bnt  we  do 
not  place  oar  decision  upon  it.  The  deliv- 
ery of  a  deed  includes  not  only  an  act  by 
which  the  grantor  parts  with  tbe  posses- 
sion of  it,  but  also  a  concurring  Intent  on 
tbe  part  of  tbe  grantor  that  it  shall  vest 
the  title  In  the  grantee.  As  we  are  satis- 
fied that  Mrs.  Hinman  never  did  any  act  by 
which  she  parted  with  the  possession  of 
the  deeds  for  the  benefit  of  the  grantees, 
the  question  of  her  intent  l)ecomes  imma- 
terial. There  is  no  error  In  the  Judgment 
of  the  superior  coart.  The  other  judges 
concurred. 


(59  Conn.  27Z) 

Stanton  et  a,l.  v.  New  Yobk  &  £.  Bt.  Co. 
et  al. 

(Swpreme  Court  of  Emm  of  Connectleut.   Jnly 

10, 1890.) 

RAILBOADS— FOBTKITDKB  OF  CHABTER— COKTRACTS 
OF  FhOMOTSRS— RATinOATION — Damaobs— Evi- 
DBNOX. 

1.  FlaintiS  contracted  with  tbe  promoters  of 
a  proposed  railroad  company  to  procure  the  com- 
pany's right  of  way  from  all  the  land-otmers 
along  its  fine  for  a  certain  sum  In  gross,  to  be 
paid  in  the  capital  stock  of  the  oompany.  After 
incorporation  of  the  company,  this  contract  was 
ratified.  Plaintiff  oocupiea  himself  seven  months, 
and  expended  about  $6,000,  in  secnrlng  rights  of 
way.  The  legtslstaie  having  denied  sn  applica- 
tion of  the  company  for  permission  to  build  a 
bridge  over  a  river,  essential  to  its  ezistenoe,  the 
oompany  allowed  its  charter  U>  be  forfeited  with- 
out issaing  any  stock.  Held,  in  an  action  by 
plaintiff  to  recover  damages  tor  defendant's  viola- 
tion of  its  contract,  that  plaintiff  was  entitled  to 
substantial  damages  therefor. 

2.  The  contract  having  Iieen  ratified  by  the 
company  after  its  Inoorptaration,  such  ratification 
related  back  to  the  date  of  the  exeoatioB  of  the 
contract,  and  entitled  plaintiff  to  have  liis  serv- 
ices rendered  prior  to  the  ratiflcation  considered 
in  estimating  damages  for  defendant's  violation 
of  tbe  contract. 
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3.  ETidence  tb»%  the  company  could  prooore 
no  sabscriptions  after  the  legrislaturerefaMd  per- 
mission  to  build  the  bridge,  and  that  defendant 
on  that  acoovint  was  compelled  to  soSer  its  cor- 
porate rights  to  expire,  was  immaterial  as  to 
plaintifPs  right  of  action,  and  Improperly  ad- 
mitted, defendant  haringat  least  ISSO.OOuof  hona 
jute  sabscriptionB  to  its  capital  stock,  which  was 
xeqntred  by  law  to  be  saba<jrlbed  before  filing  a 
certificate  of  its  organixatlon. 

4.  Plaintiff  having  entered  into  a  written  con- 
tract with  respect  tonis  services  and  compensa- 
tion, it  was  error  to  allow  defendant  to  ask  a  wit- 
ness whether  or  not  plaintiff  "knewUiat  the  suo- 
cees  of  the  road  depended  upon  getting  the  bridge. " 

Appeal  from  saperior  court,  Fairfield 
county;  Tbater,  Judge. 

Salt  by  Daniel  N.  Stanton  and  another 
against  the  New  York  &  Eastern  Railway 
Company  and  others. '  From  a  Judgment 
overruling  his  remonstrance  against  the 
acceptance  of  a  report  of  a  cororaittee, 
refusing  to  allow  his  claim,  Henry  Hunger- 
ford  appeals. 

S.  Tn-eedy  and  J.  S.  Seymour,  for  appel- 
lant.   J.  B.  Hurlbutt,  (or  appellees. 

Andbbws,  C.  J.  The  New  York  &  Bast- 
em  Railway  Company  was  a  railroad  cor- 
poration organised  under  the  general  rail- 
road law  ot  this  state  for  the  pnri>OBe  of 
building  and  operating  a  railroad  from 
the  western  line  of  the  state  in  the  town 
of  Greenwich  to  the  town  of  New  Haven, 
a  distance  of  46  miles,  and  Included  a 
bridge  across  the  Hoosatunlc  river.  At 
the  March  term,  1875,  of  the  superior 
court  in  Fairfield  county,  upon  the  appli- 
cation ot  Daniel  N.  Stanton  and  others, 
Levi  Warner,  Esq.,  was  duly  appointed 
receiver  ot  all  the  property  and  assets  of 
this  corporation.  Mr.  Warner  accepted 
the  trust,  and  gave  bond,  as  required  by 
the  decree  of  the  court.  At  the  same 
term  of  the  court  It  was  ordered  that  all 
persons  having  claims  against  the  cor^ 
poration  should  present  them  to  the  re- 
ceiver within  90  days  after  the  publica- 
tion of  the  order.  Among  others,  Henry 
Hungerford,  of  Norwalk,  presented  to  the 
receiver  in  due  time  a  claim  against  the 
corporation,  amounting  to  f 200,000.  At 
a  later  term  of  the  court  such  proceedings 
were  had  that  Julius  B.  Curtis.  Esq.,  was 
appointed  a  committee  of  the  court  to  ex- 
amine and  adjust  alltheclalnis  so  present- 
ed to  the  receiver  and  not  allowed  by  him, 
and  to  mak«  report  to  tlte  court  of  Ills 
doings  In  the  prentises.  Mr.  Hungerford 
appeared  before  the  committee,  and  of- 
fered testimony  in  support  of  bis  claim. 
Various  procpedlngs  were  bad  in  court 
and  before  the  committee  from  time  to 
time,  and  the  committee  returned  bis 
completed  report  to  the  court  in  June, 
1889.  Thereupon  Mr.  Hungerford  came 
into  court,  and  remonstrated  against  its 
acceptance.  The  court  overruled  the  re- 
monstrance, accepted  the  report,  and  ren- 
dered Judgment  pursuant  thereto.  Mr. 
Hungerford  now  brings  the  case  to  this 
court  by  appeal.  For  a  clear  understand- 
ing of  the  questions  raised  by  the  appeal 
a  somewhat  more  extended  statement  is 
required. 

On  the  12th  day  of  September,  1878, 
Henry  Hungerford  entered  Into  a  con- 
tract with  Samnel  K.  Olmstead,  William 


C.  Street,  William  T.  MlnOr,  and  Henry  R. 
Parrott,  as  follows : 

"Whereas,  the  New  York  &  Eastern 
Railway  Company  are  desirous  of  procuiv 
Ing  lands  for  the  right  of  way,  for  depots, 
side  tracks,  gravel-pits,  and,  other  neces- 
sary purposes  for  their  railroad,  as  caUed 
for  by  the  terms  ot  the  contract  between 
said  railway  company  and  D.  N.  Stanton 
cuid  A.  P.  Batch,  and  within  the  limits 
herein  provided, — the  assent  of  the  said 
Stanton  and  Baich  in  writing  having  been 
obtained  thereto,— Irom  the  line  of  the 
state  of  New  York  to  the  western  line  ot 
the  city  of  New  Hayen  and  from  Strat- 
ford to  Derby :  Now,  therefore,  for  that 
purpose  the  following  memorandum  of 
agreement  is  this  day  entered  into  by  and 
between  Samnel  £.  Olmstead,  William  C. 
Street,  William  T.  Minor,  and  Henry  B. 
Parrott,  a  committee  ot  the  directors  of 
the  said  railway  company,  duly  author- 
ised thereto,  the  party  of  the  first  part, 
and  Henry  Hungerford,  ot  Noryralk,  Con- 
necticut, party  of  the  second  part:  The 
party  of  the  first  part  for  all  the  lands 
necessary  for  the  above  purposes  on  the 
line  of  their  said  railroad  between  the 
western  line  of  the  state  of  Connecticut  ia 
the  town  of  Gr«enwich  and  the  western 
line  ot  the  city  of  New  Haren,  and  for  an 
expenses  for  procuring  the  same  except 
engineering,  which  shall  be  paid  by  the 
party  ot  the  first  part,  agrees  to  give  the 
party  ot  the  second  part  five  hundred 
thousand  dollars  ot  the  capital  stock  ot 
tlie  said  railway  company,  fully  paid  up. 
The  said  party  of  the  second  part  will  at 
once,  as  soon  as  the  engineer  has  located 
any  part  of  the  line  of  said  railroad,  pro- 
ceed to  purchase  and  procure  all  such  nec- 
essary lands  on  said  line  at  his  own 
charge  and  expense,  and  within  a  reason- 
able time;  and,  as  fast  as  required  by 
said  company,  will  cause  such  lands  to  be 
conveyed  to  said  railway  company,  or  to 
be  taken  under  the  statute  laws  ot  the 
state,  that  said  company  may  enter  there- 
on, and  construct  their  road.  The  engi- 
neer shall  lay  out  such  additional  lines  as 
may  be  indicated  and  required  by  said 
party  ot  the  second  part,  subject  to  the 
approval  of  the  said  company  and  of  the 
said  Stanton  &  Balcfa,  to  enable  him  to 
make  the  most  advantagfeous  terms  ia 
purchasing  said  lands  tor  the  building  of 
t'be  said  road  on  tbe  most  feasible  and  di- 
rect route,  as  provided  by  said  contract. 
It  is  mutually  agreed  and  understood 
that  tbe  party  of  tbe  second  part  shall 
commence  at  once  to  procure  said  lands 
on  such  portions  ot  said  route  as  may  be 
required  tiy  the  party  of  the  first  part,  and 
located  by  said  engineer,  and  as  soon  as 
and  when  he  shall  cause  to  be  conveyed  to 
said  company^  or  shall  procure  under  the 
statute  the  said  lands,  or  any  portion 
thereof,  then  the  party  ot  the  first  part 
shall  pay  to  the  party  of  the  second  part 
or  assigns,  accor&ng  to  said  engineer's  es- 
timate permlie  for  the  property  conveyed, 
compat«d  with  his  gross  estimate,  in  rel- 
ative proportion  to  the  sum  of  five  hun- 
dred thousand  dollars;  and,  when  allot 
said  lands  are  so  conveyed  and  procured, 
then  tbe  remaining  portion,  if  any.  of  said 
five    hundred   thousand  .doHacs    capital 
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stock,  fully  paid  up,  Bball  be  paid  to  the 
party  of  tbe  second  part  or  asaignB.  If 
•aid  five  hundred  thnnsand  dollars  of 
capital  stock  shall  he  inenfflclent  to  pur- 
chase and  procure  said  lands,  then  any  ad- 
ditional amount  to  be  used  for  such  pur- 
pose shall  be  a  matter  of  further  ag^ree- 
ment.  Nothing  in  this  af^reement  shall  be 
so  construed  as  to  hold  the  said  party  of 
the  second  part  liable  In  any  way  for 
procuring  charters  for  draw-bridges  over 
navigable  waters.  It  is  further  mutually 
agreed  between  the  parties  hereto  that, 
if  any  portion  of  the  said  right  of  way  be- 
tween the  aforesaid  boundaries  shall  not 
be  taken  by  said  company,  then  so  much 
of  said  five  hundred  thnusand  dollars  as 
shall  be  a  fair  relative  proportion  of  the 
estimated  cost  of  said  right  of  way,  de- 
pot grounds,  etc.,  not  taken,  shall  be  with- 
held by  tbe  party  of  tbe  first  part  in  the 
final  settlement  between  the  parties  here- 
to ;  and  the  party  of  the  second  part  shall 
have  no  claim  of  any  kind  against  said 
company  for  time  or  expenses  In  so  pur- 
chasing or  procuring  said  right  of  way, 
and  that  no  part  of  said  five  hundred 
thousand  dollars  of  stock  or  its  proceeds 
shall  be  used  to  pay  for  such  time  or  ex- 
penses, except  any  balance  that  may  be 
left  after  purchasing  and  procuring  said 
lands.  In  case  any  disagreement  should 
arise  between  said  parties  hereto  in  re- 
gard to  any  matter  provided  for  or  per- 
taining to  this  mem.orandum  of  agree- 
ment, such  disagreement  or  difference  shall 
be  submitted  to  the  arbitration  of  three 
disinterested  persons,  either  agreed  on  by 
the  parties  or  one  appointed  by  each 
party ;  and  tbe  decision  of  such  arbitra- 
tors shall  be  final  and  conclusive  on  the 
parties  to  this  agreement.  In  witness 
whereof  the  partleu  hereto,  by  their  own 
proper  bands  and  seals,  have  signed  this 
memorandum  agreement  this  twelfth  day 
of  September,  one  thousand  eight  hun- 
dred and  seventy-three.  S.  E.  Ot,M8TEAD. 
[l.  b.]  Wm.  C.  Stueet.  Jl.  s.]  H.  R 
Pahrott.  [l.  8.]  Wm.  T.  Mi.n'ob, 
s.]    Henry  HuNQERFORD.    [l.  s.J" 

At  that  time  there  was  no  legally  incor- 
porated New  York  &  Eastern  Railway 
Company.  There  was  a  voluntary  asso- 
ciation of  individuals  calling  itself  by  that 
name,  and  wiiich  was  the  preliminary  or- 
ganization formed  for  the  purpose  of  pro- 
moting and  procuring  the  complete  incor- 
poration of  the  company.  Of  this  volun- 
tary association  the  Messrs.  Olmstead, 
Street,  Minor,  and  Parrott  were  the 
ofiicers  snd  directors.  Mr.  Hungcrford 
commenced  atonce  the  periormance  of  the 
contract  on  his  part,  and  obtained  con- 
tracts from  many  of  tbe  owners  of  land 
along  the  line  of  the  proposed  railroad ; 
and  expended  in  such  work,  as  he  claimed, 
much  time  and  a  inrge  amount  of  money. 
On  the  10th  day  of  February,  1874,  the 
company  became  duly  and  legally  incor- 
porated by  filing  with  the  secretary  of  the 
state  its  articles  of  incorporation,  as  pro- 
vided by  tbe  statute.  Mr.  Olmstead  was 
made  the  president  of  tbe  corporation,  as 
he  had  been  of  the  preliminary  organiza- 
tion, and  Messrs.  Street.  Minor,  and  Par- 
rott were  made  directors.  On  the  27th 
day  of  April,  1874,  the  corporation,  by  a 
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dnly-anthorized  committee  of  Its  direct- 
ors, consisting  of  tbe  Messrs.  Olmstead, 
iStreet,  Minor,  and  Parrott,  ratified  and 
declared  in  writing  tbe  contract  of  the 
12th  day  of  September,  1873,  (except  that 
part  that  had  reference  to  the  line  of  road 
between  tbe  towns  of  Stratford  and  Der- 
by,) to  be  a  binding  contract  between  Mr. 
Hungeriord  and  tbe  corporation.  The 
ratification  was  annexed  to  the  contract, 
and  Is  as  follows:  "Tbe  New  York  & 
Eastern  Railway  Company  having  been, 
since  the  execution  of  the  foregoing  con- 
tract, duly  and  legally  organized,  and  tbe 
committee  named  herein  having  been  ap- 
pointed by  the  dlrectoru  of  said  company 
and  duly  authorized  to  make  this  agree- 
ment, It  Is  hereby  agreed  by  and  between 
tbe  said  committee  and  said  Henry  Hun- 
geriord that  the  foregoing  contract  is  rat- 
ified and  declared  to  be  a  binding  contract 
upon  the  parties  except  as  to  that  part  of 
the  same  which  provides  For  the  procur- 
ing of  land  forthe  rigbtof  way  from  Strat- 
ford tn  Derby,  which  is  not  to  be  procured 
bysaid  Hungeriord.  Theamnunt  for  that 
reason  to  be  deducted  from  the  compen- 
sation of  f  500,000  in  the  paid-up  capital 
stock  of  said  company,  to  be  paid  to  said 
Hungerford  or  bis  assigns,  is  to  be  a  mat- 
ter of  further  negotiation  and  settlement 
between  the  parties;  and  If  they  cannot 
agree  it  Is  to  be  fixed  upon  In  the  same 
manner  as  agreed  in  said  contract  for  the 
settlement  of  any  differences  or  disagree- 
ments that  may  arise  between  tbe  par- 
ties." The  corporation  preferred  its  peti- 
tion to  the  general  assembly  at  the  May 
session,  1874,  praying  for  liberty  to  erect 
a  railroad  bridge  across  the  Housa tonic 
river  as  a  part  of  Its  line,  but  the  petition 
was  dismissed,  and  llt>erty  to  build  the 
bridge  was  denied.  After  the  company  be- 
came duly  Incorporated,  Mr.  Hungerford 
continued  In  the  bnslriess  of  procuring 
contracts  from  other  owners  of  land,  and 
renewals  of  those  contracts  which  had 
been  previously  made;  and  he  claimed 
that  he  bad  obtained  the  right  of  way  for 
more  than  15  miles  of  the  distance  of  the 
line  In  such  way  that  It  was  ready  to  be 
conveyed  to  tbe  corporation.  He  claimed 
to  have  proved  that  in  and  about  the  ob- 
talnltig  of  these  contracts  be  spent  more 
than  seven  months  in  actual  days'  work, 
with  an  assistant  (or  the  whole  time,  and 
paid  out  more  than  f6,000  in  cash  in  the 
necessary  disbursements  of  tbe  work  ;  and 
that  by  I'eason  of  the  acts  and  omissions 
of  the  company  be  was  prevented  from  en- 
gaging In  any  other  business  or  occupa- 
tion from  the  date  of  the  contract  until 
February  10, 1875.  He  claimed  also  that 
it  would  not  have  cost  him  more  than 
f  100,000  to  have  procured  the  entire  right 
of  way  called  for  by  the  contract.  For 
the  purposes  of  the  present  discussion  It 
must  be  taken  that  the  several  claims 
were  proved,  and  are  true,  as  they  are  ad- 
mitted by  the  demurrers  to  the  remon- 
strance. At  tbe  hearing  before  the  com  ■ 
mittee  Mr.  Hungerford  claimed  that  upon 
the  facts  of  the  case  he  was  entitled  tn 
damages— i'Vrst,  that  for  breach  of  con- 
tract by  reason  of  the  acts  and  omissions 
of  the  corporation  there  should  be  al- 
lowed to  him  as  damages  a  sum  equal  to 
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tbe  par  valae  in  money  of  the  9600,000  of 
capital  stock  of  the  corporation,  less  tbe 
BQiuB  it  would  have  cost  him  to  procure 
the  right  ol  way ;  or,  second,  that  there 
sboald  be  awarded  to  him  Buch  a  propor- 
tionate part  of  the  par  ralue  in  money  of 
the  S500,000  ol  capital  stock,  less  the  cost 
of  parchaslug,  as  the  part  of  the  line 
which  he  had  procured  hore  to  the  whole 
line;  or,  third,  that  there  should  be  award- 
ed to  blm  a  sum  equal  to  the  fair  value  of 
the  services  and  work  he  and  those  under 
blm  had  performed,  and  ulao  a  sum  equal 
to  all  the  money  he  had  disbursed,  and 
such  further  substantial  damages  as  he 
was  legally  and  equitably  eutitled  to  for 
the  breach  of  the  contract.  The  commit- 
tee overruled  each  of  these  claims,  and  re> 
fused  to  allow  any  substantial  damages 
as  claimed  by  Mr.  Hungerford,  and  al- 
lowed nominal  damages  only.  Tbe  ruling 
and  decision  of  the  committee  on  these 
claims  Is  tbe  fourth  ground  of  remon- 
strance. A  demurrer  to  this  ground  of 
remonstrance  was  sustained.  This  is  as- 
signed for  error  in  the  reasons  of  appeal, 
and  presen  ts  the  main  question  in  the  case. 
Nominal  damages  mean  no  dnmages  at 
all.  They  exist  only  In  name,  and  not  in 
amount.  In  the  quaint  language  of  an 
old  writer,  they  are  "  a  mere  peg  to  bang 
costs  on."  They  are  such  as  are  to  be 
awarded  In  a  case  where  there  has  been  a 
breach  of  a  contract,  and  no  actual  dam- 
ages whatever  have  been  or  can  be  shown. 
Tbe  facts  in  connection  with  the  claim  of 
Mr.  Huneerford,  as  found  or  as  admitted  by 
the  pleadings,  are  such  as,  under  most 
circumstances,  would  seem  to  require  that 
more  than  nominal  damages  should  be  al- 
lowed. They  show  that  Mr.  Uungertord 
was  ready  and  willing  at  nil  times,  and 
able,  to  perform  tbe  contract  fully  on  his 
part,  and  that  he  would  have  done  so 
except  that  he  was  prevented  from  so  do- 
ing, and  so  was  prevented  from  earning 
the  whole  sum  of  $500,000  in  the  fully  paid 
up  capital  stock  of  the  corporation  by  the 
acts  and  omissions  and  Inability  of  tbe 
company.  It  Is  a  general  rule  of  law  that 
one  who  violates  his  contract  with  an- 
other is  liable  for  all  the  direct  and  proxi- 
mate damages  vthich  result  from  such  vio- 
lation. It  is  a  rule  so  obviously  just  and 
so  well  established  by  authority  that  it 
ought  not  to  be  called  in  question.  It  is 
also  a  rule  of  law  that  "in  all  cases  of 
prevention  of  performance,  v^^here  the 
plaintiff  has  been  deprived  by  the  defend- 
ant of  the  benefit  of  the  contract,  the 
plaintiff  is  entitled  to  recover  what  he  has 
lust  by  the  act  of  tbe  defendant. "  Add. 
Cont.  881.  See,  also.  Chit.  Cont.  (11th 
Ed.)  1323,  note  b;  1  Sedg.  Dam.  (7th,Ed.) 
478.  In  Wells  v.  Abernethy,  5  Conn.  227, 
this  court  laid  down  tbe  same  rule.  Judge 
HosMER.  in  giving  tbe  opinion,  said :  "If 
the  party  omits  to  do  what  he  stipulated. 
It  Is  just,  as  a  reasonable  substitute,  that 
he  should  pay  the  precise  value,  of  tbe 
thing  he  contracted  to  do. "  "  When  a  con- 
tract has  been  violated,  tbe  compensation 
of  the  party  complaining  of  the  violation 
should  be  the  value  of  the  contract.  He 
has  been  deprived  of  his  contract,  and  he 
should    have,  in   lieu    thereof,  its   value. 


Wakeman  v.  Manufacturing  Co.,  101  N.  Y. 
211, 4  N.  E.  Rep.  261.  In  Taylor  v.  Brad- 
ley, 89  N.  Y.  1^,  Judge  Woodbcff,  in  the 
decision,  said:  "The  only  rule  that  will  do 
justice  to  tbe  parties  is  that  the  plaintiff 
is  entitled  to  the  value  of  bis  contract. 
He  was  entitled  to  its  performance.  It  is 
broken.  He  is  deprived  of  his  adventure. 
What  was  the  opportunity  which  the  con- 
tract had  apparently  secured  to  him 
worth?  To  reap  the  benefit  of  It  he  must 
incur  expense,  submit  to  labor,  and  the 
appropriation  of  his  stock.  His  damages 
are  what  he  has  lost  by  being  deprived 
of  bis  cliance  of  profit. "  See,  also.  Brooks 
V.  Hubbard,  3  Conn.  68;  Dennis  v.  Max- 
field,  10  Allen,  188;  Cbnmburlln  v.  Scott, 
38  Vt.  80;  Stevens  v.  Lyford.  7  N.  H.  860. 
865;  Mitchell  v.  Gile,  12  N.  H.  395;  Smith 
V.  Smith,  2  Johns.  235,  243;  Gleason  v. 
Pinney,  5  Cow.  152;  Plancbe  v.  Colburn, 
5  Car.  &  P.  58;  Inchbald  v.  Plantation 
Co..  17  C.  B.  (N.  S.)  733.  Many  other  au- 
thorities are  cited  In  the  notes  to  Cutter 
V.  PoweU,  2  Smith, Lead. Cas.  (7th  Ed.)  53. 
The  committee  in  one  part  of  his  report 
says:  "I  do  not  find  that  from  the  27th 
day  of  April,  1874,  ( the  date  of  the  rutiSua- 
tion,)  the  said  Huugerford  suffered  any 
special  loss  or  damage  from  the  acts, 
omissions,  and  inability  of  said  corpora- 
tion ;  and,  as  he  makes  no  special  claim 
for  damages  from  the  time  of  the  ratifica- 
tion of  the  contract  until  the  failure  of 
said  corporation  to  obtain  a  grant  to 
build  said  bridge,  at  which  time  it  became 
apparent  that  the  company  could  not  car- 
ry into  effect  tbe  provisions  of  their  con- 
tract with  him,  I  find  that  he  necessarily 
suffered  but  little  loss  or  damage  after 
that  time,  and  therefore  find  that  he  is  en- 
titled to  nominal  damages. "  In  another 
place  he  says:  "I  do  not  find  said  ratifica- 
tion of  said  contract  in  terms  to  be  a  ratifi- 
cation of  the  acts  and  doings  of  Mr.  Huu- 
gerford in  procuring  said  contracts  from  in- 
dividuals for  the  right  of  way,  nor  do  I  find 
that  the  New  York  &  Eastern  Railway 
Company  ever  ratified  said  contracts  in 
any  other  manner."  It  is  evident  from 
these  extracts  from  his  report  tnat  the 
learned  committee  was  of  the  opinion 
that  in  estimating  damages  no  regard 
whatever  was  to  be  paid  to  the  con- 
tracts which  Mr.  Hungerford  had  ob- 
tained prior  to  the  ratification  by  the  cor- 
poration of  its  contract  with  him.  In 
this  respect  we  think  he  failed  to  give  the 
full  and  proper  effect  to  tbe  ratification. 
The  corporation,  by  its  ratification  of  the 
contract  previously  made  by  its  promot- 
ers, became  liable  for  everything  that  had 
been  done  pursuant  to  it.  That  contract 
was  made  by  the  promoters  to  aid  the 
inchoate  corporation,  and  it  was  a  reason- 
able means  for  the  carrying  out  of  the  au- 
thorized purposes  of  the  company.  It  re- 
quired Mr.  Hungerford  to  commence  at 
once  to  procure  land.  He  did  so  com- 
mence, using  forms  of  contracts  provided 
by  Mr.  Olmstead,  the  president.  The  di- 
rectors acted  with  full  knowledge  of  all 
the  facts,  and  with  such  knowledge  they 
"ratified"  the  contract.  That  word  itself 
means  the  adoption  of  a  previously 
formed  contract.   Ratification  relates  back 
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to  tbe  ezecDtion  of  the  contract,  and  ren- 
ders it  obligatory  from  the .  outset.  By 
the  nature  of  the  act  tbe  party  ratifying 
becomes  a  party  to  tbe  contract,  and  is, 
on  the  one  band,  entitled  to  all  its  ben* 
efits,  and,  on  tbe  other,  is  bound  by  its 
terms.  Edwards  v.  Railway  Co,,  1  Mylne 
&  C.650,  672;  Negley  v.  Lindsay,  67  Pa.  St. 
217,  (JSharswood,  J.;)  And.  Law  Diet,  in 
verbum;  Low  y.  Ballroud  Co.,  45  N.  H. 
870;  Stanley  ▼.  Railway  Co.,  3  Mylne  &  C. 
778.  Acorporation  has  power,  when  fully 
organized,  to  ratify  a  contract  made  by 
its  promoters  when  it  is  one  within  tbe 
purposes  for  which  tbe  corporation  was 
organized,  and  appears  to  be  a  reasona- 
ble means  tor  tbecarrylng  outot  thosepur- 
poses.  Mor.  Frlv.  Corp.  §  649;  Toache  v. 
Warebonsing  Co.,  L.  R.  6  Cb.  App.  671. 
And  tbe  ratification  makes  the  contract 
in  all  respects  what  it  would  have  been  if 
tbe  requisite  power  had  existed  when  it 
was  entered  into.  Whitney  v.  Wyman, 
IGl  U.  S.  897;  Ang.  &  A.  Corp.  §  804; 
Church  T.  Sterling,  16  Conn.  388;  Fleckner 
T.  Bank,  8  Wheat.  863,  (Story,  J.) 

Tbe  fifth  ground  of  remonstrance  8tat<>B 
that  for  tbe  purpose  of  showing  that  Mr. 
Hungerford  was  entitled  to  no  damage, 
even  if  tbe  contract  bad  been  broken  by  the 
company,  the  company  introduced  Mr.  H. 
B.  Parrott,  one  of  its  directors  and  Its  secre- 
tary, aB  a  witness,  of  whom  it  asked*  "Was 
It  practicable  or  possible  to  obtain  snb- 
Bcriptions  forthe  road  afterthe  legislature 
refused  to  give  yon  a  charter  for  the 
bridge?"  To  this  question  Mr.  Parrott  an- 
swered :  "It  was  utterly  impossible  to  get 
Bubscriptions  tostockorto  raise  money  to 
build  tbe  road. "  Tbls  question  and  an- 
swer were  admitted  against  the  objection 
of  Mr.  Hungerford.  Tbe  bearing  and  effect 
of  this  testimony  is  made  clear  by  that 
portion  of  the  committee's  report  where 
be  finds  "that  said  company  did  not 
•  •  »  cause  their  road  to  be  laid  out 
and  accepted  by  tbe  railroad  commission- 
ers ;  that  tbey  did  not  lay  out  and  expend 
asuflBcient  snm,  as  required  by  statute, 
to  enable  them  to  continue  their  corpo- 
rate existence;  and  that  they  suffered 
their  corporate  rights  to  expire,  in  conse- 
quence thereof,  on  the  10th  day  of  Febru- 
ary, 1875.  Nor  did  they  issue  any  stock 
certificates,  although  a  small  portion  of 
stock  had  been  subscribed  for  by  individ- 
uals, which  stock  has  never  had  any  mar- 
ket value,  and  no  value  whatever  except 
as  assets  in  the  bands  of  the  receiver  to 
pay  the  past  liabilities  of  said  railroad 
company."  We  think  the  admission  of 
this  evidence  was  error.  It  was  allowing 
tbe  corporation  to  take  advantage  of  its 
own  acts  and  omissions  to  escape  lia- 
bility on  its  own  contract.  Tbe  statute 
under  which  the  corporation  was  organ- 
ized required  that  before  tbe  certificate  of 
its  organization  was  filed  there  must  be 
bona  ffde  subscriptions  to  its  stock  of  at 
least  $5,000  for  each  mile  of  its  proposed 
line,— in  tbls  instance,  46  miles;  so  that 
this  railroad  corporation  must  have  had 
at  least  f230,000  of  bona  Ode  subscrip- 
tions to  its  capital  stock  for  which  it 
could  have  issued  certificates,  and  which 
must  have  been  worth  their  full  face  value. 


How  much  more  stock  had  been  sub- 
scribed for  by  individuals  does  not  appear. 
That  no  stock  was  issued  was  because  the 
corporation  decided  not  to  issue  any,  and 
that  is  the  best  possible  reason  why  it 
never  bad  any  market  value.  As  none 
was  Issued,  clearly  it  could  never  have  bad 
any  market  value,  and  no  valne  whatever 
except  as  assets  in  tbe  bands  of  tbe  receiv- 
er to  pay  the  past  liabilities  of  tbe  corpo- 
ration. 

Tbe  corporation  was  organized  for  the 
purpose  of  building  and  operating  a  rail- 
road from  Greenwich  to  New  Haven,— pre- 
sumably for  tbe  profit  of  its  corporators 
and  promoters.  It  may  be  conceded  that 
the  success  of  the  scheme  depended  largely 
upon  obtaining  permission  to  bridge  tbe 
Housatonic  river.  It  may  be  granted, 
further,  that,  having  failed  to  obtain  such 
permission,  the  directors  acted  prudently, 
BO  far  as  tbeirenterprise  was  concerned,  In 
permitting  their  corporate  existence  to  ex- 
pire. But  neither  of  these  considerationa 
could  absolve  tbe  corporation  from  its 
contract.  It  had  stipulated  with  Mr. 
Hungerford  to  pay  blm  f.'iOO.OOO  in  the  fully 
paid  up  shares  of  its  capital  stock.  It 
could  not,  without  violating  that  con- 
tract, permit  its  corporate  existence  to  ex- 
pire, or  omit  to  Issue  its  stock.  The  per- 
mitting Itself  to  become  disabled  from  per- 
forming tbe  contract  on  its  part  was  a 
violation  of  tbe  agreement  with  Mr.  Hun- 
gerford. When  a  party  enters  into  an 
agreement  which  can  only  take  effect  by 
the  continuance  of  a  certain  existing  state 
of  things,  there  is  an  implied  engagement 
on  his  part  that  he  will  not  by  any  act  or 
omission  of  bis  own  do  anything  to  put  an 
end  to  that  state  of  circumstances  under 
which  alone  the  agreement  can  he  opera- 
tive. Stirling  V.  Maltland.  5  Best  &  S.  840. 
Tbe  case  of  Incbbald  v.  Plantation  Co.^  17 
C.  B.  (N.  S.)  733,  is  clearly  in  point.  The 
plaintiff  was  a  broker,  and  sued  to  recover 
the  sum  of  £400  sterling.  The  defendant 
was  a  stock  company,  formed  to  carry  on 
the  business  of  raising  coffee,  tea,  and  cin- 
chona, and  had  entered  into  negotiations 
with  one  Lascelles  to  purchase  of  him  a 
plantation  in  tbe  East  Indies,  on  which 
to  carry  on  the  business.  The  defendant 
then  agreed  with  the  plaintiff  to  pay  him 
£100  down  and  £400  afterwards,  when  all 
the  shares  of  tbe  defendant  should  be 
placed,  and  In  consideration  thereof  the 
plaintiff  undertook  to  place  all  the  shares 
of  Its  stock.  Tbe  plaintiff  procured  some 
shares  to  be  subscribed  fur,  but,  before  be 
had  procured  the  whole,  Mr.  Lascelles  re- 
fused to  convey  the  plantation  to  tbe  de- 
fendant. Thereupon  tlie  defendant's  di- 
rectong  decided  to  abandon  the  enterprise, 
wound  up  tbe  corporation,  and  returned 
to  the  stockholders  who  bad  subscribed 
the  deposits  tliey  had  paid.  It  was  held 
that,  although  the  scheme  of  the  defend- 
ant was  rendered  impracticable  by  the  re- 
fusal of  Mr.  Lascelles  to  convey  tbe  planta- 
tion, yet,  as  the  winding  up  of  tbe  corpo- 
ration was  the  voluntary  act  of  the 
defendant,  and  as  thereby  tbey  bad  pre- 
vented the  plaintiff  from  earning  the  whole 
£400,  tbey  were  liable  to  him  for  that 
amount,  less  the  risk  he  had;   and  tbe 
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court  asweaed  tbe  damages  at  £800.  See, 
also,  2  Pare.  Cont.  (6th  Ed.)  628;  Chit. 
Cont.  (11th  Ed.)  80, 1069;  Plancbe  ▼.  Cul. 
bum,  5  Car.  ft  P.  68;  Mclntyre  v.  Belcher, 
14C.  B.  (N.  S.)658. 

The  Biztb  ground  of  remonstrance  Is 
that,  **  on  tbe  hearlnsr,  said  company,  tor 
tbe  purpose  of  showing  that  the  perform- 
ance of  said  Hnngerford's  contract  de- 
pended upon  said  company's  obtaining 
tbe  light  to  bridge  the  Hoasatonlc  river, 
and  that.  In  tbe  event  of  a  failure  to  ob- 
tain Bucb  right,  said  contract  was  to  be 
terminated,  asked  said  Parrott:  'Did  Mr. 
Hungerford  know  that  the  success  of  the 
road  depended  upon  getting  tbe  bridge?' 
In  answer,  tbe  witness  said :  '  I  say  Mr. 
Hungerford  knew  that  the  suiicess  of  the 
road  depended  upon  getting  tbe  bridge, 
because  I  talked  with  him  on  that  very 
subject  over  and  over  again.'  Mr.  Hunger- 
ford duly  objected  to  tbls  evidence. "  We 
tMnk  it  was  error  to  admit  this  testi- 
mony. Tbe  contract  between  Mr.  Hunger- 
ford and  the  company  was  In  writing, 
and  all  parol  understandings  and  agree- 
ments were  merged  in  it.  Besides,  thecon- 
tract  expressly  exempted  Mr.  Hungerford 
from  liability  tor  procuring  charters  for 
draw-bridges  over  navigable  waters.  For 
the  reasons  here  given,  we  think  the  su- 
perior court  erred  in  accepting  the  report 
of  tbe  committee.  The  other  Judges  con- 
curred. 


m  Ud.  a?) 

State  v.  Denton,  (three  cases.) 
(Covin  of  Appeals  of  Maryland.   June  17, 1891. ) 

Ekbezzlbmbnt — Clerk  ov  Cou»tt  Oomjussios- 
KR8 — Indictment. 

1.  Code  Pub.  Gen.  Laws  Md.  art  27,  t  80,  pro- 
vides that  "any  person  holding  office  in  tbis  state, 
whether  elected,  or  appointed  by  the  governor,  the 
corporate  aathorltles  of  Baltimore,  or  by  any  other 
antfkority  legally  authorixed  to  make  such  appoint- 
ments, who  sbul  firaodalently  embezzle  •  •  • 
money  •  *  •  which  he  is  bound  to  account  for 
*  *  *  to  the  treasurer  of  the  state,  or  to  any  other 
person  by  law  authorized  to  receive  the  same, 
shall  be  ffuilty  of  a  misdemeanor. "  Held,  that 
this  section  does  not  apply  to  an  embezzlement 
by  the  olerk  of  the  board  of  county  commission - 
eis,  who  is  in  no  sense  a  public  ofDoer. 

A.  Embezzlement  by  such  clerk  Is,  however, 
within  the  provisions  of  section  7S,  which  pro- 
vides that  "whosoever,  being  •  •  •  a  clerk  to 
any  person  or  body  corporate,  •  •  •  shall 
fraudulently  embezzle  any  money,  •  •  •  shall 
be  deemed  to  have  feloniously  stolen  the  same, " 
since  by  artiole  26,  {  I,  the  county  commissioners 
are  declared  to  be  a  corporation. 

8.  On  indiotment  for  embezzlement,  a  count 
describing  the  money  stolen  as  a  certain  sum 
"current  money,  a  more  particular  description  of 
which  said  lurcars  have  not  and  cannot  give, "  is 
too  indefinite,  and  is  properly  quashed. 

Error  to  circuit  court,  Howard  county. 

Argued  before  Millbk,  Bobinson,  Brt- 
AN,  Ikving,  Briscoe,  and  McHberky,  .IJ. 

Atty.  Gen.  Wbyte,  Joseph  D.  McGaire, 
and  Henry  E.  Wootton,  for  tbe  State. 
Sebastian  Brown,  Cbarlea  K.  Dorsey,  and 
Edward  H.  Gans,  for  Denton. 

McSberrt.  J.  The  appellee  was  indict- 
ed by  the  grand  Jury  of  Howard  connty 
for  erot>eHlement.  Tbeindlctiuent  alleges, 
in  substance,  that  In  July,  1889,  Denton 
was  clerk  to  the  county  commissioners  of 
T.22A.no.7— HO 


Howard  connty,  and  that  he  received  and 
took  into  his  possession  for  and  on  ac- 
count of  bis  employers,  the  said  county 
commissioners,  a  certain  sum  of  money, 
the  property  of  the  county  commission- 
ers, and  that  he  thereafter  fraudulently 
and  feloniously  embessled,  secreted,  and 
made  away  with  tbe  same.  This  count 
of  the  Indictment  was  framed  under 
and  foimded  on  section  76,  art.  27,  Code 
Pub.  Gen.  Laws.  Tbe  second  count 
charged  the  larceny  of  f  109.72,  "current 
money,  a  more  particular  description  of 
which  said  money  the  jurors  aforesaid  have 
not  and  cannot  give.  *  Each  count  was 
demurred  to,  and,  the  circuit  court  having 
sustained  the  demurrer,  the  state  bns 
brought  tbe  record  Into  this  court  by  pe- 
tition as  upon  writ  of  error. 

The  eeventy-flftb  section  of  article  27, 
Code  Pub.  Oen.  Laws,  provides  thafwho- 
soever,  being  a  cashier,  servant,  agent, 
or  clerk  to  any  person,  or  to  any  body 
corporate,  or  being  employed  for  the  pur- 
pose or  in  tbe  capacity  of  a  cashier,  serv- 
ant, agent,  or  derk  by  any  person  or  body 
corporate,  shall  fraudulently  embezzle  any 
money,  •  •  •  which,  or  any  part  where- 
of, shall  be  delivered  to  or  received  or  taken 
into  possession  by  him,  for  orln  the  nameor 
on  the  account  of  his  master  or  employer, 
shall  be  deemed  to  have  feloniously  stolen  ' 
the  same  from  his  master  or  employer, " 
etc.  It  is  Insisted  that  a  clerk  to  the  coun- 
ty commissioners  is  a  public  ofBcer,  and 
therefore  not  within  the  purview  of  this 
statute,  though  It  Is  not  conceded  that 
section  80  of  the  same  article  Is  applicable 
to  him.  This  latter  section  enacts  that 
"any  person  holding  office  In  this  state, 
whether  elected  or  appointed  by  the  gov- 
ernor, by  tbe  corporate  authorities  of  Bal- 
timore, or  by  any  other  authority  legally 
authorized  to  make  such  appointments, 
who  sball  fraudulently  embezzle  or  appro- 
priate to  his  own  use  money,  funds,  or 
evidences  of  debt  which  he  Is  by  law 
bound  to  pay  over,  account  for,  or  deliver 
to  the  treasurer  of  this  state,  or  to  any 
other  person  by  law  authorized  to  receive 
the  same,8ball  be  gull  ty  of  a  m  Isdemeanor, " 
etc.  By  section  1  of  article  25  of  the  Code 
itis  provided  that  "tbe  county  com  mission- 
era  of  each  county  in  this  state  are  declared 
to  be  a  corporation,  and  shall  have  full 
power  to  appoint  •  •  •  road  super- 
visore,  collectors  of  taxes,  trustees  of  the 
poor,  a  clerk  to  tlieir  board,  and  all  other 
officers,  agents,  and  servants  required  for 
connty  purposes, "  etc.  By  the  locatlaws 
of  Howard  county  (article  14,  §  44,  Pub. 
Local  Laws)  it  is  enacted  that  "the  coun- 
ty commissioners  may  appoint  a  clerk, 
and  allow  him  a  salary  not  exceeding  five 
hundred  dollars  per  annum,  and  they  may 
prescribe  his  duties,  and  may  require  bim 
to  give  bond  for  the  faithful  performance 
of  those  duties. " 

We  think  it  perfectly  clear  that  section  80 
of  article  27  of  tbe  Code  has  no  applica- 
tion to  the  case  at  bar,  and,  unless  sec- 
tion 75  is  broad  enough  to  cover  it,  there 
is  no  provision  in  tlie  criminal  law  of 
Maryland  to  reach  the  appellee.  As  a 
consequence,  he,  and  a  very  large  class  of 
other  persons  holding  similar  positions  of 
a  public  or  qaasi  public  character,  could 
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embezzle  with  absolute  Impunity.  This. 
It  may  be  safely  aaaamed,  was  never  In- 
tended by  the  legislature,  and  the  statutes 
ought  not  to  be  ao  construed  as  to  bring 
about  such  a  result,  if  they  are  capable  of 
being  fairly  interpreted  in  a  way  to  em- 
brace every  fraudulent  misappropriation 
on  the  part  of  those  who  hold  appoint- 
ments or  employments  or  relations  of 
trust.  It  Id  true  that  section  80  applies  to 
public  ofHcers,  but  not  to  all  public 
officers.  That  section  Is  restricted  and 
confined  to  such  public  officers  as  are  re- 
quired by  law  to  account,  pay  over,  or  de- 
liver to  the  treasurer  of  this  state,  or  to 
any  other  person  by  law  authorized  to  re- 
ceive the  same,  any  money,  funds,  or  evi- 
dences of  debts,  etc.  If  the  offlcer  be  a 
public  officer,  and  yet  not  be  required  by 
law  to  account  with  or  to  pay  over  to 
the  state  treasurer,  or  to  some  other  per- 
son by  law  authorized  to  receive  the 
money,  he  is  not  within  the  eightieth  sec- 
tion, even  though  he  should  embezzle  the 
funds  which  came  into  his  hands;  and  he 
le  not  within  the  eightieth  section,  because 
be  does  not  belong  to  that  class  of  public 
officers  described  in  and  intended  to  be 
ffffected  by  that  section.  Now,  the  law 
imposes  on  the  clerk  to  the  county  com- 
missioners no  duty  to  collect  or  to  pay 
over  any  money,  either  to  the  state  treas- 
urer or  to  any  one  else;  and,  whether  he 
be  treated  as  a  public  offlcer  or  a  private 
servant,  he  does  not  fall  within  the  class 
at  which  section  80  was  manifestly  leveled. 
His  tenure  of  the  position  is  at  the  will  of 
the  board  appointing  bira.  His  duties, 
with  two  or  three  unimportant  excep- 
tions, under  article  51,  §  8,  and  article  Rl, 
S§  42,  4.3,  Code,  are  nowhere  deHued  in  the 
Code,  and  his  compensation,  payable  out 
of  the  public  revenues  of  the  county,  is 
fixed  and  regulated  by  the  county  com- 
missioners. He  exercises  no  power,  apart 
from  the  exceptions  just  indicated,  which 
is  not  performed  for  and  on  behalf  of  his 
employers.  He  has  no  independent  func- 
tions, and  no  duties  beyond  those  pre- 
scribed from  time  to  time  by  the  commis- 
sioners who  have  appointed  htm.  He  is 
in  every  respect  HUbordiuate  to  them,  and 
in  jno  particular  independent  of  them. 
Every  act  that  he  does  is  done,  not  in  vir- 
tue of  an  independent  official  position 
held  by  him,  but  as  the  clerk,  the  agent, 
or  the  servant  of  a  superior.  He  acts  for 
them,  and  as  they  direct,  and  not  other- 
wise. He  is,  in  fine.  Just  what  siHition  1, 
art.  25,  calls  him, — a  clerk  to  a  body  cor- 
porate, appointed  by  that  body,  subject 
to  its  authority,  and  consequently  Its  em- 
ploye. Between  bim  and  the  county  com- 
missioners, all  of  the  ordinary  attributes 
of  service  exist. 

The  reasons  Just  given  for  excluding  the 
appellee  from  the  operation  of  the  eightieth 
section  bring  him  clearly  within  the  scope 
of  the  seventy-fifth  section.  He  is  a  clerk 
to  a  bod3'  corporate,  and  as  such  clerk, 
according  to  the  concessions  of  the  demur- 
rer, be  fraudulently  embezzled  money  re- 
ceived by  him  for  and  on  account  of  his 
employer.  The  fact  that  he  is  a  clerk  to  a 
public  corporation  does  not  put  him  out- 
side of  the  seventy-fifth  section,  because 
that  section  is  broad  enough  to  embrace 


pablic  as  well  as  private  corpora tlona ; 
nor  does  the  circumstance  that  bia  salary 
is  paid  out  of  the  public  revenue  of  the 
county  affect  in  the  slightest  degree  his 
liability  under  this  statute,  because  the 
mode  of  payment  does  not  determine  the 
character  of  the  office  held,  that  ia,  does 
not  make  it  an  independent  office,  if  it  be 
not  otherwise  so.  The  act  of  1820,  c.  162, 
as  amended  by  Acts  1880, c.  458,  and  1886,c. 
310,  forms  section  75  of  articled?  of  the  Code 
Pub.  Gen.  Laws.  Aa  originally  passed,  it 
was  nearly  an  exact  transcript  of  39  Qeo. 
in.  c.  85,  adopted  in  17»9.  In  1818  (two 
years  prior  to  the  passage  of  theactof  1820, 
c.  162)  the  case  of  Rex  v.  Squire,  Buss.  &  B. 
349,  arose  under  39  Geo.  III.  c.  85.  In  that 
case  ( which  is  also  reported  in  2  Starkie,439) 
the  prisoner  was  tried  before  Mr.  Justice 
B A  Yi.EY  nn  an  indictmen  t  for  em  bezzling  14 
one-guinea  notes  received  by  the  prisoner 
by  virtue  of  his  employment  as  clerk  and 
servant  to  eight  persons  who  were  over- 
seers of  the  township  of  Leeds.  It  appears 
That  the  prisoner  had  acted  for  several 
years  for  the  overseers  of  the  township  of 
Leeds  at  a  yearly  salary,  under  the  name 
of  their  accountant  and  treasurer;  and  as 
such  had  received  and  paid  all  the  money 
receivable  or  payableon  their  account,  and 
bad  rendered  to  them  every  week  a  week- 
ly account,  purporting  to  be  an  account 
of  whatever  he  had  received  and  paid  dar- 
ing that  period.  He  received  the  14  notes 
from  John  Senior,  being  money  due  from 
him  as  overseer  of  another  township  for 
money  supplied  by  the  township  of  Leeds 
to  a  pnuper  in  Leeds  belonging  to  Senior's 
township,  and  the  prisoner  bad  not  en- 
tered the  receipt  of  this  money  in  his  week- 
ly accounts.  He  was  convicted,  but,  it 
having  been  urged  that  the  prisoner  waa 
not  such  a  clerk  or  servant  as  the  statute 
contemplated,  the  learned  Judge  saved  the 
point  tor  the  consideration  of  the  Judges. 
In  Easter  term,  1818,  the  Judges  met,  and 
held  the  conviction  right.  They  were  of 
opinion  that  the  prisoner  was  a  clerk  and 
servant,  within  39  Geo.  HI.  c.  85.  The 
duties  of  the  overseers  of  the  poor  were  of 
a  public  character,  and  extended  to  the 
levying  and  collecting  and  disbursing  ot 
rates  or  taxes  for  the  support  of  the  poor, 
and  the  overseers  themselves  were  public 
officers.  1  Bl.  Comm.  c.  9,  pp.  357,  359. 
Their  accountant  and  treasurer  held  to- 
wards them  precisely  the  same  relation 
that  a  clerk  holds  towards  the  county 
commissioners.  With  this  construction 
of  39  Geo.  III.  c.  85,  before  them,  the  gen- 
eral assembly  parsed  the  act  of  1820,  c.  162, 
in  almost  the  same  language  used  in  (he 
act  of  parliament,  and  doubtless  intended 
it  to  have  thesame  interpretation.  If  that 
interpretation  be  adopted,  the  appellee  is 
clearly  lialile,  under  section  75,  provided 
the  averments  of  the  Indictment  be  proved. 
No  other  construction  of  the  statute  wlU 
reach  the  mischief  which  It  was  obviously 
designed  to  remedy.  If  section  75  be  con- 
fined to  private  employers,  its  language 
must  be  narrowed,  or  words  must  be  im- 
ported into  It  which  are  not  there  now. 
This  is  forcibly  Illustrated  by  the  case  of 
Coats  V.  People,  22  N.  Y.  245,  where  the 
New  York  statute  was  held  not  to  apply 
to  the  keeper  of  a  poor-honse  appointed 
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by  tbe  saperlntendent,  a  public  official,  M 
not  a  corporation,  becanse  the  atatate  by 
express  words  conflned  tbe  criminal  liabil- 
ity to  the  clerk  orservant  of  a  private  per- 
son. In  addition  to  this  there  would  then 
be  no  statute  in  force  tor  the  punishment 
of  any  public  defaulter  who  was  not  an 
Independent  officer,  other  than  section  47 
of  article  27,  which  does  not  apply  to  the 
case  at  bar.  For  example,  deputies  in  the 
office  of  tbe  clerks  of  the  various  courts  of 
the  state,  and  In  tbe  office  of  the  register 
of  wills,  are  public  officers,  In  the  sense 
that  they  are  paid  their  salaries  out  of  tbe 
public  revenues;  but  these  deputies,  whose 
appointment  Is  provided  for  by  law,  are 
not  required  by  any  law  to  account  for 
or  to  pay  over  public  money  to  the  state 
treasnmr,  or  to  any  other  person.  Now, 
if  one  of  these  deputies  should  embeszle 
money  paid  to  him  tor  or  on  account  of 
his  employer  for  the  use  of  the  state, 
it  is  clear  be  wonid  not  fall  within  the 
class  of  officers  described  in  section  80,  be- 
cause he  is  not  required  bylaw  to  account 
to  tbe  state  treasurer,  or  to  any  one  else, 
for  any  money  whatever.  Yet  It  can 
hardly  be  contended  that  he  would  not  be 
panisbable  under  section  75,  as  the  agent 
or  servant  or  clerk  of  bis  employer.  The 
attributes  of  service  between  such  a  deputy 
and  his  employer  are  no  more  distinctly 
marked  or  clearly  defined  than  in  the  case 
at  bar.  In  each  Instance  the  employe  Is 
merely  an  employe,  and  In  no  sense  an  in- 
dependent officer.  If  he  is  an  Independent 
offlcer,  of  course  he  Is  not  and  cannot  be 
a  mere  servant.  Therefore,  in  un  indict- 
ment under  7  &  8  Geo.  IV.  c.  29,  {  47,  it 
was  held  that  the  prisoner  was  not  liable 
because  he  was  an  Independent  offlcer. 
Hejf.  v.  Truman,  2  Cox.  Crlm.  Cas.  306. 
Tbe  case  of  Reg.  v.  Lovell,  2  Md.  236,  was 
strongly  pressed  upon  us  by  the  appellee's 
coonsel,  but  It  decides  nothing  in  conflict 
with  the  views  we  have  expressed.  The 
prisoner  was  Indicted  for  larceny  under  7 
&  8  Geo.  lY.  c.  29,  §  46.  and  for  embezzle- 
ment under  2  Wm.  IV.  c.  4.  SectIon46,7& 
8  Geo.  IV.  c.  29,  provided  for  the  punish- 
ment of  depredations  committed  by  clerks 
and  servants  In  cases  not  punishable  cap- 
itally, and  enacted  "  that.  If  any  clerk  or 
-servant  shall  steal  any  chattel,  money, 
•  •  •  beloniring  to  or  In  tbe  possession 
or  power  of  bis  master,  every  sucb  of- 
fense," etc.,  should  be  punished  In  tbe 
manner  there  prescribed.  The  prisoner 
vras  clerk  to  tbe  collector  of  customs  at 
the  port  of  Falmouth,  and  was  appointed 
by  tbe  commissioners  of  customs,  under  8 
A  4  Wni.  IV.  c.  51,  and  it  was  his  duty  to 
receive  and  placeln  the  collector's  boxearh 
day  moneys  received  in  payment  of  cus- 
toms. He  embezzled  some  of  these  mon- 
eys. CoLBRinGE,  J.,  bad  great  doubt 
"  whether  or  not  7  &  8  Geo.  IV.  c.  29,  J  46, 
was  meant  to  Include  public  servants  of 
the  crown,  such  as  the  prisoner. "  He  fnr- 
tber  said :    "  It  would  seem  intended   to 

J>rotect  the  private  dealings  of  the  sub- 
ects  only  against  tbelr  clerks  and  serv- 
ants;" and  be  added:  "  But  It  Is  unneces- 
sary to  determine  that  point,  as  I  have 
no  doubt  that  this  Is  a  cases  upon  the 
facts,  within  tbe  latter  act,"  (the  act  of 
2  Wm.  IV.C.4.)    Our  act  of  1820,  c.  162,  was 


nut  taken  from  7  ft  8  Geo.  IV.  c.  29,  which 
was  passed  in  1827,  but  from  89  Geo.  III. 
c.  85,  which  is  very  much  broader  and 
more  comprehensive  than  7  &  8  Geo.  IV.  c. 
29.  Section  46  of  the  latter  act  related, 
not  to  embezzlement,  as  section  47  did, 
bnt  to  larceny  by  clerks  and  servants. 
But  beyond  this,  Oot,EKinaE,  J.,  expressly 
refrained  from  determining  whether  the 
prisoner  was  within  7  &  8  Geo.  IV.  c.  29, 
§  46,  or  not,  and  hence  the  case  cannot  be 
treated  as  a  declsfon  on  that  point.  The 
case  of  State  v.  Connelly,  104  N.C.794, 10  S. 
E.  Rep.  469,  was  also  much  relied  on  by 
the  appellee.  In  that  case  the  clerk  of  a 
superior  court  of  North  Carolina  was  in- 
dicted for  embezzlement  under  a  statute 
whlcb  declared  that,  "If  any  offlcer,  agent, 
clerk,  employe,  or  servant  of  any  corpora- 
tion, person,  or  copartnership  "  shall  em- 
bezzle, he  shall  be  guilty  of  felony ;  and  It 
was  held  that,  as  the  clerk  of  the  superior 
court  was  not  an  offlcer  of  a  corporation, 
bul  a  public  offlcer,  he  was  not  within  tbe 
terms  of  the  statute.  This  is  obviously  a 
different  case  from  tbe  one  at  bar.  From 
the  views  we  have  expressed,  It  follows 
that.  In  our  opinion,  the  ruling  of  the  cir- 
cuit court  in  sustaining  the  demurrer  to 
the  first  count  of  the  Indictment  was  er- 
roneous. The  second  count  was  properly 
quashed.  The  description  of  the  money 
alleged  to  have  been  stolen  was  entirely 
too  indefinite  and  vague.  2  Bish.  Crlm. 
Proe.  §  703;  Stewart  v.  State,  62  Md.  41.1; 
Kearney  v.  State,  48  Md.  28.  Tbe  Judg- 
ment In  each  of  these  three  cases  must  be 
reversed,  because  of  tbe  error  committed 
In  sustaining  tbe  demurrer  to  tbe  first 
count  in  each  Indictment,  and  the  cases 
will  be  remanded  for  new  trials.  Judg- 
ments reversed,  and  new  trials  awarded. 
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Good  Fellows  v.  Campbell  et  a/. 
{Supreme  Court  of  Rhode  Iglcmd.    June  SO,  1891.) 

CONTBAOT  —  CONSIDBBATION  —  MOTDAL  ChANCB — 

TKA^isrsB  OF  WnrK's  Choses  in  Actios— Rati- 

WOATlOy. 

1.  When  heirs  who  do  not  know  to  whom  insnr- 
ance  policies  are  made  payable  enter  into  a  mut- 
ual agreement  providing  that  an  administrator 
shall  be  appointed,  who  shall  reoeive  all  moneys 
from  insurance  societies,  and  pay  all  debts,  etc., 
and  the  residue  to  be  shored  equally  amon^  them, 
regardless  as  to  whom  the  insurance  might  be 
made  payable,  the  mutuality  of  tbe  contract  is  a 
sufficient  consideration  therefor  as  to  the  one  to 
wliom  the  insurance  was  made  payable. 

3.  In  such  case,  where  the  husband  acted  for 
the  wife,  and  she  Joins  in  the  application  for  the 
appointment  of  the  administrator  thereunder,  she 
thereby  ratifies  the  agreement 

3.  Pub.  St.  R.  I.  o.  166,  S  6,  which  provides 
that  the  chattels  real,  hoasebold  furniture,  etc., 
or  shares  In  the  capital  stock  of  any  incorporated 
company,  money  on  deposit,  etc.,  which  are  the 
property  of  the  wife,  shall  not  be  conveyed  by 
the  husband  unless  by  deed,  in  which  the  wife 
shall  join,  does  not  apply  to  a  certificate  of  in- 
surance made  payable  to  the  wife. 

BUI  of  Interpleader  by  Supreme  Assembly 
of  the  Royal  Society  of  Good  Fellows 
against  John  H.  Campbell,  administrator 
of  the  estate  of  Duncan  Campbell,  Cath- 
erine Campbell,  Frank  E.  Campbell,  and 
Phebe  A.  Greenhnlgb,  to  determine  tbe 
right  to  an  insurance  f and.    Pob.  St.  R.  I. 
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c.  166,  §  6,  provides  that  the  chattels  real, 
bonsehold  furniture,  etc.,  or  shares  in  the 
.capital  stock  of  any  Incorporated  compa- 
ny, money  on  deposit,  etc.,  which  are  the 
property  of  the  wife,  shall  not  be  conreyed 
by  the  husband  unless  by  deed,  in  which 
the  wife  shall  join. 

Dnniel  B.  Ballou,Fraak  B.  Jackson,  and 
Joba  Baakell  Batter,  for  complainant. 
Stephen  A.  Cook,  Jr.,  and  Louia  L.  Aogell, 
for  respoDdents  Greenbalgb.  John  J.  Ar- 
nold, for  the  other  respondents. 

Matteson,  C.  J.  This  is  a  bill  of  inter- 
pleader to  determine  to  whom  shall  be 
paid  a  benefit  fund  of  f  1,000  due  from  the 
complainant  on  account  of  the  death  of 
Doncan  CampbeU,  one  of  its  members. 
This  fund  is  claimed  on  the  one  hand  by 
the  respondent  John  H.  Campbell,  admin- 
istrator of  the  estate  of  the  deceased,  by 
virtue  of  an  aKreemeut  entered  into  as 
herein  set  forth,  and  on  the  other  hand 
by  the  respondent  Phebe  A.  Greenbalgb, 
wife  of  the  respondent  James  I.  Green- 
balgh,  who,  ond^r  the  name  of  Phebe  A. 
Metcalf,  (her  name  prior  to  her  marriage 
with  Greenhalgh,)  Is  designated  as  the 
beneficiary  in  the  certificate  of  membership 
Issued  by  the  complainant  to  the  deceased. 
The  deceased  died  December  7,  1887,  un- 
married, leaving  as  his  next  of  kin  the  re- 
spondents, Catherine  Campbell,  his  moth- 
er; John  H.  Campbell, Frank  E.Campbell, 
his  brothers;  and  Phebe  A.  Greenhalgh, 
bis  sister.  On  December  12, 1887,  a  meet- 
ing was  held,  at  which  all  the  respondents 
except  Mrs.  Greenhalgh  were  present,  for 
the  purpose  of  arranging  fur  the  settle- 
ment of  his  estate.  At  this  meeting  an 
agreement  was  entered  into  by  which  it 
was  provided  that  John  H.  Campbell 
should  be  appointed  administrator;  that 
he  should  pay  all  bills  owed  by  the  de- 
ceased at  his  death;  that  be  should  put  In 
order  the  burial  lot  in  Bwan  Point  ceme- 
tet7  according  to  the  rules  and  regula- 
tions of  the  cemetery;  that  a  suitable 
head-stone  should  be  erected  to  the  mem- 
ory of  the  deceased,  at  a  cost  not  exceed- 
ing (100;  that  the  administrator  should 
have  orders  on  the  different  organizations 
to  which  the  deceased  belonged  for  the 
fall  amount  of  insurance  in  such  organlza. 
tions,  and  that  the  moneyscollected  there- 
on, or  from  any  other  aonree,  should  be 
placed  in  a  general  fund;  that  the  sums 
required  for  the  purposes  specified,  and  al- 
so to  provide  for  the  perpetual  care  of  the 
burial  lot,  should  be  paid  by  the  admin- 
istrator out  of  such  general  fund;  and 
that  the  next  of  kin  should  share  equally 
in  the  residue,  no  matter  to  whom  the 
certificates  of  membership  held  by  the  de- 
ceased in  the  several  societies  might  have 
been  made  payable.  Mrs.  Greenhalgh  was 
represented  at  Ibis  meeting  by  her  bus- 
band,  and  he  entered  into  and  signed  the 
agreement  in  her  behalf.  Tbe  valuable 
papera  of  tbe  deceased  were  contained  at 
the  time  of  his  death  in  a  package  kept  in 
the  safe  of  tbe  Providence  Gas  Company. 
These  papers  were  taken  by  John  H. 
Campbell  to  the  meeting ;  but  the  package 
was  not  opened  until  tbe  signing  of  the 
agreement,  and  none  of  the  respondents 
knew,     until    after    tbe    package    was 


opened,  who  had  been  named  as  benefi- 
ciary in  tbe  certificates  of  membership. 
Purauant  to  the  agreement,  John  H.Camp- 
bell was  subsequently  appointed  adminis- 
trator, and  accepted  the  office,  Mrs.  Green- 
halgh and  her  husband  both  signing  the 
application  for  his  appointment.  Powers 
of  attorney  from  Mr.  and  Mrs.  Greenhalgh 
to  tbe  administrator,  dated  December  19, 
1887,  were  prepared  and  executed,  author- 
izing bim  to  demand,  recover,  receive, 
and  receipt  for  all  sums  ul  money  due  or 
payable  to  Mrs.  Greenhalgh,  formerly 
Phebe  A.  Metcalf,  from  the  societies  of 
which  the  deceased  was  a  member,  by 
reason  of  his  death.  These  powers  of  at- 
torney were  subsequently  left  by  the  ad- 
ministrator with  these  s'ocietles ;  but  be- 
fore the  moneys  due  from  them  bad  been 
paid  to  the  administrator  Mr.  and  Mra. 
Greenhalgh  caused  notices  to  be  served 
upon  the  different  societies  revoking  the 
powera  of  attorney,  and  forbidding  tbe 
payment  of  the  moneys.  The  adminis- 
trator first  learned  of  the  revocation  of  the 
powers  of  attorney  about  the  first  of  the 
following  February  or  Mareh,  and  had  in 
the  mean  time,  on  tbe  faith  of  tlie  agree, 
meat,  ordered  a  head-stone,  and  contract- 
ed for  the  improvement  of  the  burial  lot, 
and  for  its  perpetual  care.  The  complain- 
ant declined  to  pay  the  money  to  Mrs. 
Greenhalgh  without  the  surrender  of  the 
certificate  Issued  by  it  to  the  deceased. 
Mra.  Greenhalgh  thereupon  requested  the 
administrator  to  deliver  the  certificate  to 
her,  but  the  administrator  refused  tocom- 
ply  with  her  request.  Up  to  this  time  tbe 
certificate  hud  remained,  without  objec- 
tion, in  the  possession  of  tbe  administra- 
tor. No  adjustment  of  the  matter  having 
been  made  by  tbe  respondents,  the  com- 
plainant, after  a  year  or  more  had  elapsed, 
filed  this  bill. 

In  behalf  of  Mrs.  Greenhalgh  it  is  con- 
tended that  the  agreement  was  void  for 
want  of  consideration.  The  purpose  of 
the  agreement  was  to  provide  for  the  set- 
tlement of  the  affalrd  of  tbe  deceased,  and 
tbe  amicable  distribution  among  his  next 
of  kin  of  tbe  surplus  of  his  estate,  includ- 
ing the  benefit  funds  of  the  several  societies 
referred  to,  after  payment  of  his  debts,  anr> 
the  sums  required  for  the  objects  specified. 
The  distribution  was  not  unreasonble,  for 
it  was  an  equal  distribution  among  the 
next  of  .kin,  and  the  same  which  tbe  law 
makes  of  Intestate  estates.  There  is  nu 
charge  of  fraud  or  undue  influence,  and.  so 
far  as  tbe  testimony  discloses,  all  of  tbe 
parties  tc  the  agreement  were  posssessed 
of  equal  knowledge,  and  stood  upon  an 
equal  footing.  In  the  uncertainty  as  to 
who  had  been  named  as  beneficiary  or 
beneficiaries,  each  was  willing  to  surren- 
der his  chance  of  getting  a  larger  share,  or 
the  whole,  for  the  certainty  of  an  eqaal 
share  with  the  othera.  If  there  was  no 
other  consideration  for  the  agreement 
than  this  mutual  surrender  by  each  of  hi.s 
or  her  chance  to  receive  a  larger  share,  we 
think  the  agreement  could  be  supported. 
There  are  numerous  cases  of  compromises 
of  doubtful  or  disputed  rights,  not  only 
between  lyembere  of  families,  but  between 
straiUgers,  which  rest  upon  no  other  con- 
sideration than  the  surreu'iliir  by  the  pac 
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ties  of  a  portion  of  such  djonbttal  or  dis- 
puted rigbta,aud  which  have  been  upheld, 
though  It  maj'  have  appeared  upon  eubse- 
quent  inveatigation  or  adjudication  that 
one  of  the  claimants  had  oo  right,  er  not 
8o  great  a  right  as  the  share  he  received 
by  the  compromise,  In  the  property  Id 
doubt  or  in  controversy.  InDunoaKe.  v. 
White,  1  Swanst,  137, 15;,  152,  the  master 
of  the  rolls  remarks:  "Dndoubtectly  par- 
ties entitled  In  different  events  may,  while 
the  uncertainty  exists,  each  taking  bis 
chance,  effect  a  valid  compromise. "  The 
agreement  in  the  case  at  bar  was  not 
strictly  a  compromise,  since  at  the  time  It 
was  made  no  dispute  had  arisen  between 
the  parties,  and  neither  had  made  any 
claim  to  any  greater  share  In  the  whole 
or  any  part  of  the  estate  than  the  others. 
There  are,  however,  cases  which  do  not 
Involve  any  element  of  disputed  right,  and 
which,  therefore,  were  no  more  compro> 
mlsea  than  the  agreement  in  question, 
which  rest  upon  the  consideration  of  a 
mutual  chance.  In  Beckley  v.  Newland, 
2  P.  Wms.  182,  the  complainant  and  re- 
spondeat had  married  sisters,  who  were 
coaslns  and  presumptive  heirs  of  a  Mr.Tur- 
gls,  a  very  rich  man,  Turgls  made  a  will, 
m  which  be  left  a  large  estate,  real  and 
personal,  to  the  respondent,  but  only  a 
small  real  estate  to  the  complainant.  Be- 
fore the  execution  of  the  will  the  complain- 
ant and  respondent  bad  entered  Into  arti- 
cles by  which  they  agreed  that  whatever 
shonld  be  given  to  either  should  be  equal- 
ly divided.  The  lord  chancellor  said :  "A 
performance  of  these  articles  ought  to  be 
decreed,  though  there  was  no  other  con- 
sideration for  them  than  the  mutual  bene- 
fit of  the  chance. "  In  Harwood  v.  Tooke, 
2  Sim.  192,  the  complainant  was  a  nephew, 
heir  at  law,  and  one  of  the  next  of  kin  of 
WUllam  Tooke,  a  man  of  large  property 
The  respondent  was  not  related  to  Will- 
lam  Tooke,  but  was  an  Intimate  friend. 
The  complainant  and  respondent,  both 
having  expectations  from  hiui,  agreed  by 
parol  to  divide  equally  whatever  he 
might  leave  them.  He  died  in  1802,  having 
left  a  much  larger  portion  of  Ms  property 
to  the  complainant  than  to  the  respond- 
ent. The  respondent,  not  wishing  to  hold 
the  complainant  to  the  full  extent  of  their 
AKreement,  proposed  to  accept  £4,000  in 
aatlsfnction  of  his  claims,  and  the  com- 
plainant gave  him  a  promissory  note  for 
that  sum.  The  respondent  afterwards  In- 
dorsed the  note  tn  8ir  Francis  Burdett  as 
the  consideration  for  the  purchase  of  an 
annuity.  The  bill  prayed  that  the  note 
might  be  declared  to  have  been  unduly  ob- 
tained from  the  complainant,  and  with- 
out good  or  valuable  consideration,  and 
tbat  It  might  be  delivered  up  to  be  can- 
celed, and  tbat  the  defendant  might  be  re- 
strained from  using,  applying,  negotiat- 
ing, or  paying  it  away,  or  bringing  an  ac- 
tion against  the  complainant  respecting 
the  note.  Lord  Kldon  granted  the  in- 
junction, and  the  money  was  paid  Into 
the  court ;  but  subsequently,  upon  hear- 
ing, dismissed  the  bill,  and  upon  rehearing 
the  decree  of  dismissal  was  a£Brmed.  In 
Wethered  t.  Wethered,,  2  Sim.  183,  two 
«onB  agreed  to  divide  equally  whatever 
property   they  might  receive  from  their 


father  In  his  life- time,  or  become  entitled 
to  under  his  will  or  by  descent  or  other- 
wise from  him.  It  was  held  tbat  the 
agreement  was  not  against  public  policy, 
and  would  be  enforced  in  equity. 

But  there  is  a  class  of  cases  of  family  ar- 
rangements, relating  to  the  settlement  of 
property,  In  which  there  Is  no  question  of 
doubtful  or  disputed  rights,  and  In  regard 
to  which  a  peculiar  equity  bus  been  ad< 
ministered,  in  that  they  have  been  sup- 
ported upon  grounds  wnlcb  would  hardly 
have  been  regarded  as  sufficient  if  the 
transaction  had  occurred  between  stran- 
gers. In  these  cases  the  motive  of  the  ar- 
rangements was  to  preserve  the  honor  or 
peace  of  families  or  the  family  property. 
When  such  a  motive  has  appeared,  the 
courts  have  not  closely  scrutinised  the 
consideration.  Trigg  v.  Read,  6  Humph. 
629,  546;  Burkholder's  Appeal,  105  Pa.  St. 
31;  Appeal  of  Wllen,  Id.  121 ;  Walworth  v. 
Abel,  52  Pa.  St,  370;  Farnsworth  v.  Dins- 
more,  2  Swan,  38;  Williams  v.  Williams, 
L.  K.2Ch.App.  294,804;  Hoghton  v.Hogh- 
ton,15  Beav.  278;  Wycberley  v.Wycherley, 
2  Pden,175;  Frank  v.  Frank,  1  Ch.  Cas.  84; 
Stapilton  V.  StapUton,  1  Atk.  2;  Pullen  v. 
Beady,  2  Atk,  587;  Cory  v.  Cory,  1  Ves,  Sr. 
19 :  Head  v.Godlee,  John's.  Eng.  Ch.  536, 569. 
In  the  case  at  bar  the  motive  for  the  agree- 
ment was,  as  we  have  seen,  to  provide, 
among  other  things,  for  the  amicable  dis- 
tribution among  the  respoudeuts  of  the 
sui'plus  of  his  estate,  including  the  moneys 
payable  on  the  benefit  certlBcates,  after 
the  payment  of  debts,  etc.  This  motive 
constituted  a  sufficient  consideration  with- 
in the  law  relating  to  family  arrange- 
ments, and  the  agreement  is  therefore  sus- 
tainable as  a  family  arrangement.  In 
Hoghton  V.  Hoghton,  15  Beav.  278,  800,  It 
is  said:  "If  the  transaction  is  one  which 
tends  to  the  peace  and  security  of  the  fam- 
ily, to  the  avoiding  of  family  disputes  and 
litjlgation,  or  to  the  preservation  of  the 
family  property,  the  prlnclj>le8  by  which 
such  transactions  ronst  be  tried  are  not 
those  applicable  .  to  dealings  between 
strangers,  but  such  as  upon  the  most  com- 
prehensive experience  have  found  to  be 
most  for  the  interest  of  families."  Will- 
lams  V.  Williams,  L.  B,  2  Ch.  App.  294,  was 
a  case  the  facts  In  which  were  as  follows: 
A.  died  in  1831,  possessed  of  real  estate 
held  in  socage,  gavelkind,  and  borough 
English  tenures,  and  also  of  leaseholds, 
stock  in  trade,  and  other  personal  proper- 
ty. He  made  a  will  by  which,  after  cer- 
tain provisions  for  his  wife,  he  gave  all  his 
property  to  his  two  sons  equally,  but,  the 
will  being  incomplete,  was  refused  pro- 
bate. At  an  Interview  between  the  broth- 
ers shortly  after  the  will  had  been  refused 
probate,  the  elder  brother  declared  that 
the  Invalidity  of  the  will  should  make  no 
difference,  and  that  the  property  should 
not  be  "mine  or  thine,  but  ours."  No 
agreement  In  writing  was  made,  but  for 
20  years  after  the  death  of  A.  the  two  sons 
carried  on  the  partnership  together,  and 
dealt  with  the  whole  property,  real  and 
personal,  as  if  it  belonged  to  them  equal- 
ly. The  widow  never  Insisted  upon  her 
rights  in  her  husband's  property.  In  1851 
the  partnership  was  diseqlved.  The 
younger  brother  having  died,  his  repr^- 
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Bontatives  brongbttwo  aulta,— tbe  first  to 
determine  tbe  rights  of  tbe  two  brothers 
in  vert^iu  real  estates,  allpglns  that  a  fam- 
ily arrangement  had  been  made  between 
them  that  they  should  be  equally  entitled 
to  those  estates;  the  second  to  take  the 
accounts  of  the  partnership  which  had 
been  carried  on  between  tbe  two  brothers. 
The  eldor  brother,  the  respondent,  denied 
any  such  arrangment  as  wan  alleged.  Tbe 
vice-chancellor  held  that  such  .a  course  of 
dealing  had  been  proved  as  established 
the  existence  of  a  family  arrangement 
which  the  court  would  uphold,  and  de- 
clared the  complainant  entitled  to  the  re- 
lief prayed.  The  respondent  appealed 
from  this  decree.  Turngr,  lord  justice,  in 
his  opinion  affirming  the  decree  of  the 
vice-chancellor,  remarks:  "Nor  do  I  tbink 
there  was  any  want  of  consideration. 
The  vice-chancellor  has,  and  I  think  cor- 
rectly, rested  this  part  of  tbe  case  upon 
the  footing  of  tbe  cases  as  to  family  ar- 
rangements. Tbey  extend,  as  I  appre- 
hend, much  further  than  is  contended  for 
on  tbe  part  of  the.  appellant,  and  apply,  as 
I  conceive,  not  merely  to  cases  In  which 
arraugements  are  made  between  members 
of  a  family  for  tbe  preservation  of  its 
peace,  but  to  cases  in  which  arrang:e- 
ments  are  made  between  them  for  tbe 
preservation  of  its  property."  He  then 
refers  to  the  resettlement  of  family  estates 
upon  an  arrangement  between  the  father 
and  tbe  eldest  sun  on  bis  attaining  21  as  a 
branch  of  these  cases,  and  adds:  "Cer- 
tainly this  court  does  not  In  such  cases  In- 
quire into  the  Quantum  of  eonslderation. " 
Wycherley  v.  Wycherley,  2  Eden.  175,  was  a 
case  of  the  resettlement  of  property,  In 
which  a  son  upon  his  marriage  had  joined 
with  his  father  in  the  resettling  of  the  es- 
tate, and  by  a  memorandum  executed  at 
the  some  time  agreed  to  secure  £500  to 
each  of  his  sisters.  It  was  held  that  there 
was  a  sufficient  consideration  for  the 
court  to  decree  specific  performance  of  this 
agreement.  The  lord  chancellor  said:  "I 
think  the  present  was  not  a  mere  volun- 
tary agreement,  and  tbe  court  will  (and  I 
am  warranted  by  the  precedents  to  say 
that  it  has  done  so)  attend  to  slight  con- 
siderations for  confirming  family  settle- 
ments and  modifications  of  property. 
They  pay  a  regard  to  reasonable  motives 
and  honorable  intentions.  In  these  cases 
they  will  not  weigh  the  value  of  tbe  con- 
sideration. They  consider  the  ease  and 
comfort  and  security  of  families  as  sufll- 
clent  consideration."  But,  independently 
of  the  considerations  above  mentioned, 
tbe  agreement  provides  for  putting  in  or- 
der tbe  burial  lot  and  also  for  its  perpet- 
ual care.  These  are  matters  outside  of 
the  administration.  Each  of  the  parties 
to  the  agreement,  presumably  on  the  faith 
of  it,  bas,  by  signing  it,  consented  to  the 
redaction  of  his  or  her  distributive  share 
of  tbe  estate  by  his  or  her  proportion  of 
tbe  sums  required  for  those  purposes.  It 
is  possible  that  but  for  the  agreement  this 
consent  would  not  have  been  given.  This, 
of  itself,  would  seem  to  furnish  a  sufficient 
consideration,  and,  as  we  have  seen  above, 
in  cases  of  family  arrangements  courts  do 
not  inquire  into  the  quantam  of  the  con- 
sideration. 


It  Is  further  contende<}  in  behaU  of  Mrs. 
Greenhaigh  that  it  clearly  appears  from 
the  testimony  that  the  only  authority 
that  her  husband  had  was  to  represent  her 
in  relation  to  Duncan  Campbell's  estate, 
and  not  to  give  away  her  separate  prop- 
erty; and  that  this  fund  was  no  part  of 
his  estate,  but  a  gift  from  blm  to  her. 
There  wonld  be  some  force  in  the  sugges- 
tion were  it  not  that  Mrs.  Greenhaigh 
subsequently  joined  In  the  application  for 
the  appointmentof  the  administrator  and 
in  the  execution  of  the  powers  ot  attorney 
to  the  administrator  for  the  collection 
of  the  moneys  In  pursuance  of  the  agree- 
ment, and  thereby  ratified  the  making  of 
tbe  agreement  by  her  husband,  and  cured 
tbe  lack  of  authority,  if  the  lack  existed. 
The  counsel  for  Mrs.  Greenhaigh  further 
contend  that  the  fund  in  question,  being  a 
chose  in  action,  could  not  be  conveyed  by 
Mr.  and  Mrs.  Greenhaigh,  but  could  only 
be  disposed  of  by  a  trustee  of  her  estate, 
appointed  under  Pub.  St.  B.  I.  c.  166,  5  IS 
or  S  22.  A  chose  in  action  Is  personal 
estate.  Fab.  St.  R.  I.  c.  166,  §  6,  author- 
izes any  married  woman  to  sell  or  convey, 
or  to  make  contracts  respecting  tbe  sale) 
and  conveyance  of  any  of  her  personal 
property  other  than  that  described  In  sec- 
tion 6  of  the  same  chapter,  with  the  same 
efiect,  and  with  the  same  rights,  remedies, 
and  liabilities,  as  if  she  was  sole  and  un- 
married. The  personal  estate  described 
in  section  6,  thongh  it  embraces  somer 
choses  in  action,  does  not  include  such  a 
chose  as  the  fund  In  question.  We  are  ot 
the  opinion  that  the  signing  of  tlie  agree- 
ment and  the  subsequent  ratification  of  it 
by  Mrs.  Greenhaigh,  tbe  execntlon  and  de- 
livery of  the  power  of  attorney  to  collect 
the  money,  and  the  leaving  of  the  certifi- 
cates with  the  administrator  for  the  par- 
pose  o(  enabling  him  to  collect  tbe  money, 
were  consistent  only  with  an  intention  to 
transfer  the  fund  to  the  administrator  un- 
der the  agreement,  and  operated  as  an 
equitable  assignment  of  tbe  fund  accord- 
ingly. Olemsou  v.  Davidson,  5  Bin.  391. 
898;  Spain  v.  Hamilton's  Adm'r,  1  Wall. 
604,  624;  Newby  v.  Hill,  2  Mete.  (Ky.)  530- 
532;  Wiggins  v.  McDonald,  18  Cal.126, 127; 
Garnsey  v.  Gardner,  49  Me.  167,171,172; 
Wallace  v.  Chair  Co.,  16  Gray, 209.  We  are 
fui-thur  of  tbe  opinion  that,  an  equitable 
assignment  ot  tbe  fund  having  thus  been 
made,  the  power  of  attorney  was  coupled 
with  an  interest,  and  therefore  not  revo- 
cable. Wedecldethatthe  respondent  John 
H.  Campbell,  administrator,  is  entitled  to 
tbe  fund  in  suit. 

~~~~'  (SS  Conn.  196) 

LiNDSAT  v.  GUNNINO  et  al. 

(Supreme  Covrt  of  Errors  of  Connecticut.   Jtdy 
10,1890.) 

Hbchanics'  Liens— Pbopebtt  StnuBor  to— Ex- 
tent OP  Lien. 
Plaintiff  erected  a  creamery,  silo,  bam, 
and  a  cow  stable  on  defendant's  farm  of  S50  acres. 
The  buildings  erected  were  all  near  to  each  other, 
occupying  a  lot  In  the  interior  of  the  farm. 
Held,  in  an  action  to  enforce  a  builder's  Ilea 
agaimit  the  buildings  and  farm,  that  such  lien 
extended  to  the  whole  of  the  farm,  both  as 
against  the  owner  and  his  creditors,  under  Oen. 
St  Conn,  i  8018,  which  provides  that  "every 
building  in  the  constructlcHi  or  repairs  of  whid 
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*  *  *  any  person  shall  have  a  claim  for  mate-  ' 
rials  famished  or  services  rendered  shall,  with 
the  land  on  vrhlch  the  same  may  stand,  be  sub- 
ject to  the  payment  of  sacb  claim,  and  said  claim 
shall  be  a  lien  on  such  land,  building,  and  appur- 
tenances. " 

Appeal  from   superior   coart,  Fairfield 
county;  Thater,  Judge. 

Suit  by  Jamee  C.  Lindsay  aKainat  Thom- 
as B.  Gunning,  Jr.,  and  others,  to  enforce 
a  builder's  Hen  aKainst  defendant  Gun- 
ning's premises.  The  premises  (n  quttstlon 
were  purchased  by  Thomas  B.  Gunning, 
Jr.,  and  wife,  in  different  tracts,  from  ser- 
eral  parties,  fur  the  pnrpose  of  forming  a 
stock  and  dairy  farm.  In  1888plaintlft  en- 
tered into  a  written  contract  with  defend- 
ant Gunning  and  wife  to  erect  for  them  a 
creamery,  cow  stables,  silo,  and  barn  on 
the  farm  at  an  expense  of  918,400,  which 
contract  plaintiff  fully  performed  by  the 
10th  of  December,1888.  Un  the  24tb  day  of 
that  month,  plaintiff  filed  a  certificate  for 
a  builder's  lien,  describing  the  tract  on 
which  the  Hen  was  claimed, and  the  serv- 
ices on  account  of  which  it  was  claimed. 
The  certificate  contained  the  following 
Janguage  in  respect  to  the  subject  of  the 
Hen :  "  The  buildings  above  referred  to  are 
sitaated  but  a  short  distance  apart,  and 
near  to  the  center  of  that  portion  of  the 
premises  which  is  first  described.  The 
premises  above  described  belong  to  a  sin- 
gle consolidated  farm,  for  the  use  of  all  of 
which  said  bnidlngs  were  constructed; 
and,  for  the  proper  and  intended  nse  and 
reasonable  enjoyment  of  said  buildings, 
aU  the  premises  aforesaid  are  necessary, 
and  only  reasonably  convenient."  Piain- 
titfand  defendant  Gunning  looked  over  the 
farm  together  before  the  contract  for  the 
bnildings  was  executed,  and  Gunning  then 
pointed  oat  its  boundaries  to  plaintiff,  and 
the  nses  to  which  the  farm  and  buildings 
were  to  be  put  were  disclosed  to  him. 
Various  creditors  of  Gunning  and  wife, 
who  had  attached  their  interests  in  the 
premises,  and  one  claiming  under  a  mort- 
gage executed  subsequent  to  the  inception 
of  plaintiff's  lieu,  were  made  parties  de 
fendant  to  the  suit.  There  was  a  judg- 
ment for  defendants,  and  plaintiff  appeals. 

J.  U.  Perry  and  H.  Stoddard,  for  appel- 
lants. 6'.  Tweedjr,  for  defendant  C.  B. 
Coolidge,  trustee  in  insolvency  of  Christine 
li.  Gunning.  J.  S.  Seymour,  for  defend- 
ants Alfred  £.  Austin  and  Christine  L. 
Gnnnin};.  J.  B.  Harlbatt,  for  defendant 
WiUlam  Lawler.  D.  Davenport, lot  Chem- 
ical National  Bank. 

Cabpentbr,  J.  This  is  a  suit  to  foreclose 
a  mechanic's  lien.  The  buildings,  in  re- 
spect CO  which  the  lien  is  claimed',  are  a 
creamery,  a  silo,  a  silo  barn,  and  a  cow 
stable.  The  land  claimed  to  be  subject  to 
the  lien  is  a  tract  containing  850  acres. 
No  question  arises  in  respect  to  the  no- 
tices. The  certificate  includes  all  the  con- 
tignous  land  owned  by  the  proprietors. 
The  superior  court  held  that  thelien  could 
not  inclnde  all  the  land,  and  further  held 
that  the  certificate  was  void,  inasmuch  as 
it  did  not  contain  an  accurate  description 
of  tlie  land  which  was  or  which  might 
have  been  subject  to  the  Hen,  and  dls- 
miaeed  the  complaint.    The  plaintiff  a];>- 


pteliBd  to  this  court.  The  question  as  to 
the  quantity  of  land  which  may  besnbject 
to  a  lien  is  not  always  an  easy  one.  In 
ordinary  cases  of  city  and  town  lots  on 
which  buildings  are  erected  there  is  no 
difficulty.  In  respect  to  buildings  used  for 
mechanical  and  manufacturing  purposes, 
especially  if  business  is  conducted  on  a 
large  scale,  there  is  more  room  for  ques- 
tion. Not  infrequently  large  tracts  of  land 
on  which  to  erect  mills,  stores,  ware- 
houses, dwelling-houses,  and  to  be  used 
even  for  farming  purposes,  are  regarded 
as  convenient,  if  not  essential.  Whether 
a  lien  attaches  to  all  the  land  for  the  con- 
struction of  a  mlH  or  other  building  used 
or  reasonably  convenient  for  carrying 
on  the  basiness  is  perhaps  a  debatable 
■question.  The  question  as  to  the  extent 
of  a  Hen  for  the  construction  of  buUdings 
used  for  farming  purposes  is  now  for  the 
first  time  before  us.  We  api>rebend  that 
the  question  is  the  same  in  principle, 
whether  it  relates  to  a  farm  of  a  tew  acres 
or  to  an  unusually  large  one.  In  either 
case  the  buildings  are  adapted  to  the  needs 
of  the  farm.  The  farm  is  a  unit;  its  com- 
ponent parts  are  land  and  buildings.  In 
common  language,  we  say  that  the  build- 
ings are  on  the  farm ;  that  is,  that  they 
stand  on  the  land.  It  Is  not  a  strained  or 
unnatural  use  of  language  to  say  that  the 
farm  la  the  land  on  which  the  buildings 
stand.  Thus  the  whole  farm  may  beUter- 
ally  within  the  terms  of  the  statute,  which 
provides  that  "every  building  •  •  • 
shaU,  with  the  land  on  which  the  same 
may  stand,  be  subject  to  the  payment  of 
such  claim,  and  said  claim  shall  be  a  lien 
on  such  land,  building,  and  appurte- 
nances. "    Gen.  St.  §  3018. 

Given  a  weU  defined  farm,  with  bounda- 
ries easily  recognized  or  ascertained,  what 
portion  of  the  land  is  covered  by  a  me- 
chanic's Hen,  under  our  statute?  For  in- 
stance, a  bam, suitable  to  bouse  thestock 
which  the  farm  will  support,  and  to  store 
the  bay  and  grain  which  it  will  produce; 
will  the  lien  cover  all  the  farm,  or  only 
that  portion  of  it  immediately  connected 
with  the  bunding?  If  the  latter,  thpn,  In 
case  of  a  sale  or  foreclosure,  the  bam 
ia  separated  from  the  farm  of  which  it  was 
a  part,  and  the  unity  of  plan,  purpose, 
and  use  is  destroyed.  The  Uenor  or  pur- 
chaser becomes  the  owner  of  a  bam  so 
situated  that  it  will  or  may  be  of  compar- 
atively Uttle  nse  to  him,  while  the  owner 
is  without  a  bara.  Thus,  severing  the 
bam  from  the  land  will  in -most  cases 
operate  to  the  disadvantage  of  both  par- 
ties. It  can  hardly  be  supposed  that  the 
legislature  intended,  or  that  either  party 
would  desire,  any  such  consequences.  On 
the  other  hand,  there  can  be  no  partic- 
ular hardship  In  subjecting  aH  the  land  to 
the  incumbrance.  A  Hen  is  but  a  statu- 
tory mortgage.  A  sale  or  foreclosure  is 
the  same  as  If  it  were  a  mortgage.  If  the 
parties  themselves  were  to  create  the  In- 
cumbrance, they  would  not  limit  It. to  a 
bam  or  other  building;  and  we  cannot 
presume  that  the  legislature  Intended  to 
subject  the  parties  to  an  Inconvenience 
that  they  would  not  have  voluntarily  as- 
snmed.  In  other  jurisdictions,  where  a 
sale  instead  of  a  strict  foreclosure  prevails, 
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ahdwbereit  iB  held  that  enough  ot  the 
contiKunne  land  may  be  sold  to  pay  the 
demand,  It  la  upon  the  principle  that  all 
the  land  is  eubject  to  the  lien. 

ThiB  view  of  the  case  is  not  really  Incon- 
BlBtent  with  our  former  declBions  under 
this  statute.  In  the  leading  case  of  Bank 
▼.  Curtiss,  18  Conn.  842,  the  owners  had 
erected  a  house  and  barn  on  a  one-acre 
lot,  including  a  garden  fenced  oft  by  itself. 
The  question  was  whether  the  lien  covered 
ail  the  land.  The  court  held  that  it  did, 
and  said  that,  "not  only  the  buildings  and 
land  on  which  they  stand  are  covered  by 
this  Hen,  but  also  the  building  lot  or  land 
about  the  buildings  used  with  thein,  and 
necessary  or  reasonably  convenient  for 
tbelr  use. "  This  language  cannot  be  said 
to  have  sole  reference  to  the  physical  oc- 
cupation of  the  buildings ;  for  the  fact  Is 
distinctly  recognized  that  the  garden  may 
be  used  with  tbem,  and  that  it  is  "reason- 
ably convenient  for  their  use. "  A  garden 
is  no  more  necessary  than  a  farm.  This 
case  certainly  does  not  negate  the  proposi- 
tion that  farm  buildings  and  the  farm  on 
which  they  stand  may  be  so  connected  as 
to  be  inseparable  in  their  relation  to  a 
builders'  lien.  On  the  contrary,  we  think 
the  proposition  receives  considerable  sup- 
port from  it.  In  Rose  v.  Paper- Works,  39 
Conn.  256,  the  real  question  was  whether 
a  lien  on  one  mill  would  cover  two  other 
mills,  not  contiguous,  but  owned  by  the 
same  proprietors.  The  court  held  that 
it  would  not.  In  Chapinv.  Paper- Works, 
80  Conn.  491,  the  question  was  whether  a 
lien  tor  materials  f nmlsbed  for  the  same 
three  mills,  a  separate  account  having  been 
kept  with  each  mill,  covered  all  the  mills 
Jointly.  The  court  held  that  it  did  not. 
Obviously,  these  cases  have  little  or  no 
bearing  upon  the  case  before  us,  and  none 
of  the  cases  are  directly  in  point,  while 
some  of  them  favor  the  views  above  ex> 
prt!68ed.  Fitch  v.  Baker,  23  Conn.  563; 
Brabason  v.  Allen,  41  Conn.  861 ;  Marston 
V.  Keny  on,44  Conn.  849.  We  come  now  to 
consider  the  prt^Ise  question  before  us, — 
did  the  plaintiff  acquire  and  retain  a  valid 
Hen  on  the  buildings  and  the  860  acres  of 
land?  Was  there  such  n  Hen  against  Oud- 
ning  and  bis  wife,  the  proprietors  and 
contractors?  That  an  inchoate  Hen  on 
the  bnilding^B  existed  from  the  beginning 
Is  not  disputed.  Thatltcontlnued  In  force 
until  the  certificate  was  filed  with  the 
town-clerk  is  also  conceded.  Whether  It 
continued  in  force  after  the  time  for  filing 
such  certificate  expired,  depends  upon  the 
extent  of  the  Hen  on  the  land.  If  It  cov- 
ered all  the  land,  it  Is  preserved.  If  the 
views  above  expressed  with  reference  to 
farms  generaHy  are  correct,  It  goes  far 
towards  a  solution  of  the  question. 

Atan  early  day  this  court  refused  to  limit 
the  operation  of  the  lien  to  the  land  covered 
by  the  building.  In  Bank  v.Curti8s,supra, 
it  said :  "  To  construe  the  statute  thus  lit- 
erally and  strictly  would  render  the  lien 
useless.  There  can  be  no  value  in  a  build- 
ing to  which  there  is  no  axicess,  or  which 
cannot  be  used  conveniently."  That  the 
court  meant  by  this  language  something 
more  than  a  mere  physical  use  or  occupa- 
tion of  a  building  is  apparent,  for  it  waa 
said  with  reference  to  a  garden,  which  cer- 


tainly Is  not  essential  to  the  actual  occu- 
pancy of  a  dwelling-house;  but  it  is  ordi- 
narily used  in  connection  with  country 
and  village  dwellings,  and  so  the  court 
recognized  it  as  so  far  a  part  of  the  home- 
stead or  dweHing  as  to  be  subject  to  the 
lien,— a  component  part  of  the  unit.  It 
matters  but  little  what  the  unit  is,— 
whether  it  is  a  city  bouse  with  barely  land 
enough  for  It  to  stand  on;  a  country 
dwelling.  Including  a  garden,  orchard, 
and  the  like ;  a  farm  with  the  usual  farm 
buildings  and  a  reasonable  quantity  of 
land;  or  a  mechanical  or  manufacturing 
estabUshment,  organized,  used,  and  re- 
garded as  one  concern.  In  all  such  cases 
a  broad  and  liberal  policy  would  seem  to 
dictate  that.  In  determining  the  extent  of 
a  Hen,  regard  should  be  had  to  the  nature 
and  ordinary  use  of  the  particular  build- 
ing or  buildings  under  consideration. 
There  seemH  to  be  no  other  suitable  place 
for  drawing  the  lino.  The  step  from  the 
garden  to  the  farm  Is  but  a  short  one  at 
most,  and,  upon  principle,  there  seems  to 
be  no  room  for  a  distinction,  without  de- 
stroying the  unity  of  design  and  use,  by 
separating  farm  buildings  from  the  land. 
If  a  Hen  is  to  exist  at  all  in  respect  to  such 
buildings,  and  Is  not  to  be  strictly  Hmlted 
to  the  land  actually  covered  by  them, 
there  seems  to  be  no  other  practicable  rule 
than  to  regard  all  the  contiguous  land, 
however  many  lots  there  may  be,  as  con- 
stituting, with  the  buildings,  a  unit,  us- 
ually denominated  the  "place"  or  "farm." 
As  between  the  original  parties,  no  prac- 
tical inconvenience  can  result  from  such  a 
rule.  There  is  less  inconvenience  and  un- 
certainty In  the  application  of  such  a  rule 
than  of  a  rule  which  arbitrarily  carves 
out  from  a  large  tract  of  land  a  small  por- 
tion around  each  buHdIng,  with  "no  de> 
fining  marks  or  physical  boundaries. " 

There  is  some  ambiguity  in  the  phrase, 
"land  about  the  buildings,  used  with 
them,  and  necessary  or  reasonably  con- 
venient for  their  use. "  Taken  in  one  sense, 
it  means  simply  sufficient  land  to  afford 
reasonable  accesa  to  tbe  buildings, — an 
opportunit.v  to  occupy  tbem.  In  another 
and  broader  sense,  it  means  a  quantity  ot 
land  suitable  or  proportioned  to  tbebuild- 
ings,  having  regard  to  the  purposes  for 
which  such  land  and  building:8  are  ordi- 
narily used.  The  former  or  restricted 
sense  Is  that  contended  for  by  the  defense ; 
the  latter  or  broader  sense  Is  that  con- 
tended for  by  the  plaintiff.  Tbe  court  be- 
low  seems  to  have  used  Itin  both  senses,— 
in  determining  the  quantity  of  land  con- 
venient for  the  use  of  these  buildings,  in  a 
Umited  sense;  In  considering  the  quantity 
of  land  suitable  to  be  used  In  connection 
with  these  buildings,  in  the  broader  sense. 
This  Is  apparent  from  the  following  quo- 
tation from  tbe  finding:  "Bald  buildings 
are  each  larger  than  is  required  for  use  Id 
connection  with  the  consolidatecl  farm  at 
three  hundred  and  fifty  acres.  The  tbree 
hundred  and  fifty  acre  tract  is  not  capable 
of  producing  the  amount  of  fodder  which 
two  hundred  cows  require,  and  which  the 
silo  and  new  ham  are  capable  ot  storing. 
If  adjacent  lands  sutflcieut  to  supply  the 
deficiency  were  acquired,  as  Intended  by 
the  Ounnlngs,  the  old  buildings  removed. 
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and  the  whole  used  for  the  pnrpoaea  and 
upon  the  Bcale  designed  by  them,  tbe  new 
bulldlnge  would  be  necessary  and  reason- 
ably convenient  for  use  In  connection 
therewith,  for  the  purposes  for  which  they 
were  intended. "  We  entertain  no  doubt 
that  the  court  in  Bank  v.  Curtlss  used 
that  language  in  the  broader  sense,  there- 
by meaning  that  th»^re  should  be  an  adap- 
tation of  the  land  to  the  buildings,  and  of 
the  buildings  to  the  land.  The  plans  and 
intentions  of  the  Gunnings  were  Icnown 
to  the  plaintiff.  The  finding  on  that  point 
Is  as  follows:  " Before  entering  into  said 
contract  with  the  Gunnings,  the  plalntitt 
went  to  Wilton,  and  viewed  the  preraisee, 
and  saw  the  Intended  location  of  tbe  con- 
templated buildings.  The  boundaries  of 
the  farm  were  then  pointed  out  to  him  by 
Mr.  Gunning,  and  tbe  intentions  of  tlie 
Gunnings  with  reference  to  tbe  farm,  and 
.  the  uses  to  which  It  was  to  be  put,  as 
above  stated,  and  tbe  intention  to  pur- 
chase additlooal  adjacent  lands  heretofore 
mentioned,  were  then  fully  made  known 
to  him  by  Mr.  Gunning. "  Tbe  object  of 
all  this  we  know  not ;  but,  if  the  plaintiff 
had  desired  to  obtain  this  information 
with  reference  to  a  lien,  we  should  expect 
him  to  do  as  he  did.  We  can  hardly  con- 
ceive of  any  other  purpose  which  he  could 
have  had  in  view.  Under  the  circum- 
stances, it  seems  to  us  reasonably  certain 
that  the  original  parties  contemplated, 
not  only  a  lien,  but  that  It  should  cover 
all  the  land.  If  that  is  so,  the  Gunnings 
cannot  complain  if  the  lien  as  to  them  is 
held  good,  and  to  tbe  extent  claimed.  Ear 
tablish  the  lien  as  against  the  proprietors^ 
imd  the  objections  to  tbe  plaintiff's  ease 
are  practically  disposed  of.  The  object  of 
a  Hen  is  security.  If  not  good  against 
creditors  and  subsequent  incumbrancers, 
tt  is  worthless.  Any  construction  of  the 
statute  which  makes  it  mean  one  thing  as 
to  the  owner,  and  another  thing  as  to 
creditors,  Is  inadmissible.  In  ascertaining 
whether  a  given  case  is  within  the  stat- 
ute, the  statute  will  be  construed  with 
reasohable  strictness.  But  when  it  has 
once  been  determined  that  the  statute  ap- 
plies, the  effect  and  consequences  must  be 
the  same  as  to  all.  Any  other  rule  would 
be  intolerable.  There  is  one  expression  in 
tbe  opinion  in  Cbapin  v.  Paper-Works,  su- 
pra, which  apparently  encourages  the  idea 
that  the  statute  will  be  construed  with 
xreater  strictness  in  favor  of  creditors. 
But  obviously  that  was  not  intended,  as 
will  appear  from  tbe  connection  in  which 
It  is  said.  "Bnt  In  the  certificate  the  three 
mills  are  all  included  together,  and  a  lien 
claimed  on  them  all  for  the  gross  amount 
of  tbe  materials  furnished  for  each  and  all 
of  them  together,  thus  attempting  to  make 
tbe  whole  three  mills  together  liable  fortbe 
materials  furnished  for  each  separately. 
We  cannot  think  that  this  was  intended 
to  be  aJlowed  by  the  statute,  which,  as  it 
tflvoi  peculiar  privileges  to  certain  credit- 
ors, contrary  to.  the  general  policy  of  our 
law,  which  favors  an  equal  distribution 
of  the  effects  of  Insolvents,  should,  as  we 
think,  be  construed  with  reasonable  strict- 
ness." What,  then,  does  the  8tatut«  mean 
when  applied  to  farm  buildings?  That  It 
intended  to  give  a  lien  on  such  buildings 


there  can  be  no  question.  That  it  intend- 
ed to  give  a  lien  that  would  be  of  some 
value  to  the  mechanic  is  equally  clear.  Iq 
many  cases  a  lien  that  gives  only  a  barn- 
yard, with  access  to  the  barn,  would  be  of 
little  value  to  the  mechanic.  A  bam  with- 
out  a  farm,  and  a  farm  without  a  bam, 
are  incomplete.  If  one  is  widely  separated 
from  tbe  other  there  is  a  practical  Incon- 
▼enience  which  mayserioBsly  impair  its 
value.  It  is  not  probable  that  the  legis- 
lature intended  that.  Again,  there  is 
some  difficulty  In  determining  Just  how 
much  land  should  go  with  a  barn  or  other 
farm  building  in  order  to  give  it  its  full 
fair  vaJue.  If  it  is  to  acromplish  the  object 
aJmed  at,  it  must  include  something  more 
than  land  enough  to  make  it  possible  to 
use  it.  As  a  rule,  the  farmers  themselves 
are  better  qualified  to  determine  how 
much  it  shall  be  than  the  courts  are. 
Each  one  may  be  trusted  to  erect  such 
buildings,  and  such  only,  as  may  be  need- 
ed or  useful;  and  whenever  occasion  re- 
quires, which  will  be  but  seldom,  the 
courts  will  have  no  difficulty  io  ascei-tain- 
ing  the  quantity  of  land,  contiguous  to 
the  building,  that  it  was  intended  should 
be  used  with  tbe  building.  We  are  aware 
that  the  rule  here  Indicated  will,  at  first 
sight,  appear  to  be  very  liberal ;  but  it  is 
believed  that  It  will  not  be  found  to  be  an 
uureaaonable  one,  and  tbat  it  will  occa- 
sion less  Inconvenience  and  hardship  tban 
any  other  that-can  be  suggested.  Indeed, 
we  are  broughtto  this  alternative,— either 
to  construe  the  statute  so  as  to  give  effect 
to  the  presumed  intention  of  tbe  parties, 
or  to  so  construe  it  as  to  seriously  Impair 
the  value  of  the  lien.  We  think  the  former 
construction  is  to  be  preferred.  Tbe  case 
l>efore  us  is  an  extreme  one.  It  will  rarely 
happen  that  buildings  on  so  large  a  scale 
will  be  constructed.  Whenever  they  are, 
it  will  be  in  connection  with  and  to  ac- 
commodate a  large  tract  of  land.  In  no 
other  way  can  anything  approximating 
to  their  full  value  be  realized.  If  these 
buildings  are  to  be  limited  to  eight  acres 
of  land,  they  are  subst  <itially  worthless, 
and  the  lien  which  tbe  legislature  intended 
should  benefit  the  mechanic  is  a  delusion 
and  a  snare.  We  think  the  court  erred  ia 
nqt  granting  the  prayer  of  the  complaint. 
The  other  Judges  concurred. 


(58  Conn. 
Mansfield  v.  Lynch  et  al. 


S20) 


{Su-vreme  Ovurt  of  Errors  of  CoTvtmctimtt.   July 
10,1890.) 

AnuiKiSTaATOBS — Patment  bt  Mistake— Reoov- 

BBT  BT  AVMTNISTBATOR  DE  BONIS  Soit. 

An  administrator  disallowed  certain  valid 
daims  against  the  estate,  believing  that  they 
were  invalid,  and  that  he  had  t>een  advised  by 
the  probate  court  to  disallow  them.  The  admin- 
istrator Uien  paid  in  full  the  claims  which  he 
had .  allowed,  but  the  estate  was  not  sufficient 
aJao  to  pay  in  full  the  claims  which  had  been 
disallowed.  The  holders  of  the  disallowed  olaima 
afterwards  sued  the  administrator,  and  estab- 
lished their  claims.  Held,  that  an  administrator 
de  bonU  noru  who  was  appointed  after  the  death 
of  the  administrator,  oould  maintain  an  action  to 
recover  from  the  creditors  of  the  estate  the  ex- 
cess which  they  had  been  paid  on  their  olainw 
over  what  they  would  have  been  entitled  to,  had 
t^ll  the  valid  claii^B  been  allowed  when  presmit 
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ed  to  the  orie^nal  administrator;  and  It  Is  imma- 
terial that  the  creditors  who  were  paid  in  f  nil 
did  not  know  of  the  condition  of  the  estate  or  of 
the  mistake  under  which  the  payment  was  made, 
or  that  the  administrator  paid  such  claims  under 
a  mistake  of  law.    Andbews,  C.  J.,  dissentin^r. 

Appeal  from  city  court  of  New  Haven; 
PiOKETT,  Judge. 

Action  by  Barton  Mansfield,  as  admlnlS' 
trator  de  bonis  bod  of  tbe  estate  of  Dennis 
McLaughlin,  against  Lawrence  and  Ann 
Lynch,  Ills  wife,  to  recover  money  paid  to 
defendant  Ann  Lynch  under  mistake  by 
the  original  administrator.  There  was  a 
verdict  for  plalntill,  and  defendant  Ann 
Lynch  appeals. 

J.  B.  Morse,  for  appellant.  S.  A.  York 
and  A.  D.  Penney,  for  appellee. 

ToRRANr.B,  J.  The  record  in  this  case 
discloses  the  following  facts:  On  the  Ist 
of  May,  1888,  one  McLaughlin  died  Intes- 
tate, and  In  fact  Insolvent,  owing  the  de- 
fendant Ann  Lynch  f400  upon  a  promis- 
sory note.  On  May  14th  of  that  year  one 
Bradjey  was  appointed  administrator  up- 
on McLaughlin's  estate.  Tbe  court  of 
probate  limited  a  time  for  tbe  presenta- 
tion of  claims,  and  within  the  time  all  the 
claims  finally  allowed  against  tbe  estate, 
amounting  to  fl,696.44,  were  presented 
tu  said  Bradley.  Of  the  claims  so  present- 
ed Bradley  allowed  some  and  disallowed 
others.  Among  tbe  claims  of  general 
creditors  so  allowed  (amonnting  in  all  to 
$705.14)  was  that  of  tbe  defendant  upon 
said  note,  amounting,  with  Interest,  tu 
9424.87.  The  claims  disallowed,  amount- 
ing to  f  991 .30,  were  In  tact  valid  claims 
against  tbe  estate,  but  none  of  them  were 
evidenced  by  any  writing  signed  by  the 
deceased,  and  Bradley  believed  they  were 
not  valid  claims  on  that  account.  Heal- 
so  honestly,  but  erroneously,  believed 
that  he  bad  been  advised  by  th^  judge  of 
probate  to  disallow  all  claims  presented 
against  the  estate  not  evidenced  by  a 
writing  signed  by  the  deceased,  and  sup- 
posed that  one  of  the  claims  was  barred 
by  tbe  statute  of  Hmltatiuns.  On  these 
grounds  be  disallowed  these  claims,  and 
gave  tbe  parties  notice  of  the  disallow- 
ance. After  the  time  limited  for  prasent- 
ing  claims  had  expired,  Bradley,  acting 
under  the  belief  that  the  disallowed  claims 
were  no  longer  claims  that  could  be  col- 
lected out  of  the  estate,  and  believing 
that,  this  being  so,  the  estate  was  solv- 
ent, paid  the  defendant's  claim  in  full,  and 
took  the  note  Into  his  possession,  on  the 
19th  of  December,  1888.  In  so  believing 
and  acting  be  was  honestly  mistaken,  iis 
the  court  finds,  both  as  to  the  matters  of 
fact  and  as  to  the  matters  of  law.  After- 
wards, in  May,  18S9,  certain  creditors 
whose  claims  bad  been  so  disallowed 
brought  suit  against  Bradley,  and  there- 
upon, by  tbe  advice  of  counsel,  he  repre- 
sented to  the  court  of  probate  that  the  es- 
tate was  Insolvent,  and  asked  that  com- 
missioners be  appointed  to  receive  and  ex- 
amine all  the  claims  presented.  There- 
upon, in  May,  1889,  the  court  adjudged  tbe 
estate  to  be  insolvent,  and  appointed 
commissioners,  to  whom  Bradley  in  due 
time  presented  all  the  claims  against  the 
estate,  including  those  allowed  and  paid 


as  well  as  those  disallowed  by  him ;  all 
of  which  the  commissioners  allowed,  and 
reported  their  doings  to  the  court  on  tbe 
28th  of  .Tuly,  1889,  which  report  was  duly 
accepted,  and  no  appeal  has  been  taken 
therefrom.  In  tbe  mean  time,  on  July  1, 
1889,  Bradley  died,  and  on  August  'A,  1889. 
the  plaintiff  was  duly  appointed  and 
qualified  as  administrator  de  bonis  noo  of 
the  McLaughlin  estate.  The  estate  could 
at  no  time  in  fact  pay  to  the  general 
creditors  more  than  81.7  per  cent  on  the 
dollar,  which  Was  the  percentage  finally 
found  due  and  ordered  to  be  paid  by  the 
court.  Before  the  present  suit  was 
brought  the  plaintiff  demanded  of  the  de- 
fendant f290.18,  which  was  the  amount 
paid  to  her  by  Bradley  over  and  above 
the  allowed  percentage.  This  she  refused 
to  pay,  and  thereupon  this  suit  was 
brought.  The  defendant  received  the 
amount  paid  to  her  by  Bradley  In  good  . 
faith,  believing  the  same  to  be  justly  due, 
and  she  had  no  actual  knowledge  of  the 
mistakes  on  the  part  of  Bradley,  or  of 
any  of  the  doings  of  tbe  commissioners 
or  of  the  court  of  probate  before  the  date 
of  this  suit,  although  public  notice  there- 
of was  given  according  to  law.  Tbe 
money  so  paid  to  her  was  by  her  forth- 
with deposited  In  her  own  name  in  a  sav- 
ings bank,  where  It  has  eVer  since  re- 
mained, and  Is  a  part  of  the  money  at- 
tached In  this  suit.  On  these  facts  the 
court  below  rendered  judgment  that  the 
plaintiff  recover  of  the  defendant  the  f  290.- 
18,  with  Interest  from  December  18,  1888, 
when  It  was  paid  to  her.  Whether,  upon 
the  facts  found,  the  court  erred  in  so  de- 
ciding. Is  the  general  question  presented 
for  our  consideration. 

from  the  record  It  Is  evident  that,  in 
fact  and  In  law.  It  was  the  duty  of  the  ad- 
ministrator to  pay,  and  the  right  of  the 
defendant  to  receive,  only  9134.69;  that 
the  administrator  by  mistake  paid  her 
9290.18  more  than  she  was  entitled  to  re- 
ceive; and  that  the  loss.  It  the  overpay- 
ment cannot  he  recovered  from  the  defend- 
ant, must  fall,  either  upon  Bradley's  es- 
tate or  upon  thecredltorsof  the  McLaugh- 
lin estate.  Now,  whatever  view  may  bo 
taken  of  Bradley's  action  In  making  tbe 
over-payment,  it  seems  unjust  that  the 
loss  should  fall  upon  the  creditors,  and  If 
Bradley  acted  In  good  faith  In  making  it, 
and  did  'It  under  a  mistaken  view  of  the 
law  or  of  the  facts,  or  both,  it  seems  hard 
that  the  loss  should  fall  on  his  estate  or 
upon  his  bondsman.  On  the  other  hand, 
if  tbe  defendant  Is  compelled  to  repay  this 
amount,  she  is  no  worse  off  than  she 
would  have  been  if  no  mistake  had  been 
made.  She  retains  her  pro  rata  share  of 
the  assets,  and  is  not  legally  harmed,  tor 
she  thus  gets  all  the  law  would  in  any 
event  allow  her  out  of  the  then  known  as- 
sets of  the  McLaughlin  estate,  and  she  still 
holds  a  valid  claim  against  the  estate  for 
the  balance  due  her.  Tlewed  in  this  light. 
It  would  seem  as  if  the  general  result  ar- 
rived at  in  the  judgment  of  the  court  be- 
low Is  fair  and  equitable,  and  ought  not 
to  be  disturbed,  unless  the  attainment  ot 
such  a  result  In  a  case  Ukethe  present  is 
forbidden  by  some  stubborn  rale  or  ruiee 
of  law. 
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The  defendant  claims  tbat  the  ]odK< 
ment  belonr  1b  erroneous  on  two  grounds: 
First,  because,  on  the  tacts  found,  Brad- 
ley h)mseU  In  his  life-time  liad  no  cause  of 
action  against  the  defendant;  and.  Bee- 
oad.it  he  bad,  still  the  present  plaintiff,  as 
administrator  de  bonia  aoa,  cannot  re- 
cover, as  be  now  seeks  to  do,  upon  that 
cause  of  action.  We  will  examine  these 
points  in  tbeir  order. 

It  is  claimed  that  Bradley  had  no  cause 
of  action  because  his  mistake  was  one  of 
law  and  not  of  fact,  and  because  be  was 
guilty  of  such  negligence  and  laches  to- 
wards the  defendant  tbat  no  court,  either 
of  law  or  of  equity,  would  have  aided  him 
to  recover  the  OTerpayraent.  Bradley 
paid  the  defendant's  claim  in  the  honest 
ixMet  tbat  the  estate  was  solvent.  But 
for  this  belief  be  would  not  have  paid  it 
in  full.  It  would  seem  from  the  finding 
tbat  this  belief  arose  partly  from  igno- 
rance of  law,  and  partly  from  what  be 
mistakenly  supposed  to  be  the  advice 
g^yen  him  by  the  probate  Judge,  as  to  the 
vtilidity  of  certain  claims  presented  against 
the  estate.  He  also  supposed  that  one  of 
tbe  claims  disallowed  was  barred  by  the 
statute  of  limitations.  It  is  perhaps  not 
clear  from  the  finding  whether  the  court 
below  regarded  tbe  mistake  which  Bradley 
made  in  supposing  the  estate  to  be  sol  v- 
ent  as  tbe  result  of  a  mistaken  view  of  law 
or  of  fact,  or  uf  both  combined,  nor  is  tbe 
settlement  of  this  question  very  material. 
If  we  concede  what  tbe  defendant  cl".ims, 
tbat  tbe  over-payment  was  the  result  of 
a  mistake  of  law  with  full  knowledge  df 
all  tbe  facts,  still  we  tblnk,  even  then, 
that  Bradley,  upon  thefacts found,  would, 
if  living,  have  a  right  to  recover  the  over- 
payment, upon  the  principles  settled  by 
this  court  in  tbe  case  nf  Northrop  v. 
Graves,  19  Conn.  548.  In  tbat  case  the 
husband  of  a  legatee,  as  tbe  result  of  a 
mistaken  view  of  the  law  as  applied  to 
tbe  construction  of  a  will  by  tbe  executors, 
was  paid  a  num  of  money  to  which  by 
law  be  was  not  entitled.  In  the  case  at 
bar  tbe  defendant,  as  the  result  of  a  mis- 
taken view  of  the  law  as  applied  in  the 
disallowance  of  claims  against  an  estate 
by  tbe  administrator,  has  been  paid  a 
sum  of  money  to  which  she  was  not  by 
law  entitled  out  of  tbe  known  assets  of 
MeLaughlin's  estate.  It  Is  true  that  in 
Northrop  v.  Graves  tbe  defendant,  at  tbe 
time  the  money  was  paid,  knew  it  wasnot 
duo  under  the  will,  and  that  this  knowl- 
edge was  au  element  that  entered  into 
the  decision  of  that  case,  but  it  was  by  no 
means  the  controlllngelement.  The  court 
in  that  case  said :  "  We  mean  distinctly  to 
assert  tbat  when  money  is  paid  by  one 
nnder  a  mistake  of  his  rights  and  his  du- 
ty,.and  which  he  was  under  no  legal  or 
moral  obligation  to  pay,  and  which  the 
recipient  has  no  right  in  good  conscience 
to  retain,  it  may  be  recoverd  back  in  an 
action  of  indebitatus  aasumpait,  whether 
the  mistake  be  one  of  law  or  fact;  and 
this  we  insist  may  be  done  both  upon  the 
principles  of  Christian  morals  and  the  com- 
mon law."  Here  are  two,  and  only  two, 
conditions  laid  down  to  entitle  a  plain- 
tiff in  such  cases  to  recover:  First,  tbe 
money  must  be  paid  by  one  under  a  mis- 


take of  his  rlgbts  and  his  duty,  and  be 
sncb  as  he  is  under  no  moral  or  legal  obli- 
gation to  pay;  second,  the  recipient  of 
tbe  money  must  have  uo  "right  in  good 
conscience"  to  retain  it.  In  thecaseat  bar 
we  think  tbe  first  condition  Is  fulfilled. 
Bradley  was  not  only  under  no  moral  or 
legal  obligation  to  make  the  overpay- 
ment, but,  on  tbe  contrary,  it  was  clear- 
ly bis  duty  to  retain  the  money  so  over- 
paid, and  divide  it  among  the  other  gener- 
al creditors.  This  duty  he  in  fact  violated 
solely  because  of  a  mistake  of  law  or  fact, 
or  both.  It  matters  not  which. 

It  is  said,  however,  that  the  second  con- 
dition is  not  fulfilled  in  the  case  at  bar, 
because,  as  tbe  estate  did  in  fact  owe  the 
defendant  the  whole  sum  paid,  she  has 
"a  right  In  good  conscience "  to  retain  It. 
In  one  seutie  it  is  true  that  tbe  estate  owed 
the  defendant  the  amount  overpaid,  butit 
is  not,  in  any  legal  or  moral  sense,  true 
that  it  was  the  duty  of  the  administrator 
to  pay,  or  the  right  of  the  defenilant  to 
receive,  her  claim  In  full  from  the  then 
known  assets  of  tbe  estate.  Her  right 
was  oaly  to  receive  her  pro  rata,  share 
with  tbe  other  general  creditors,  and  the 
unpaid  balance  still  remained  a  claim  in 
her  favor  against  tbe  estate.  It  stae  gets 
more  than  this,  it  must  be  at  tbe  expense 
of  the  other  general  creditors  of  the  ad- 
ministrator. She  did  in  fact  get  more 
than  she  was  entitled  to  solely  in  conse- 
quence of  an  honest  mistake.  It  Is  true 
that  when  the  overpayment  was  made 
she  had  no  knowledge  of  tbe  condition  of 
tbe  estate  or  of  the  mistakes  of  Bradley, 
but  such  knowledge  on  her  part^isnot 
made  one  of  the  conditions  ot  recovery 
in  the  case  cited,  and  after  she  obtained 
such  knowledge  she  still  refused  to  make 
the  repayment.  Can  it  then  with  reason 
be  said  she  has  "a  right,  In  good  con- 
science," to  retain  money  which  rightful- 
ly belongs  to  the  estate,  to  which  she  is 
neither  morally  nor  legally  entitled,  and 
which  she  obtained  solely  in  consequence 
of  an  honest  mistake  wbicb  wrought  her 
no  barm  whatever?  Whatever  meaning 
may  be  given  to  tbe  somewhat  indefinite 
phrase,  "rlgbt  In  good  conscience,"  we 
think  it  clear  that  the  defendant  had  no 
such  right  as  against  Bradley,  under  the 
circumstances,  to  retain  the  overpay- 
ment, and  this  fulfills  thesecond  condition. 
We  are  aware  that  upon  tbe  general  ques- 
tion whether,  when  all  tbe  facts  are 
known,  or  may  with  ordinary  diligence  be 
known,  money  paid  under  a  mistake  of 
law  may  be  recovered  back,  the  authori- 
ties are  in  direct  conflict;  but  since  the 
decision  ot  the  case  of  Northrop  v. 
Graves,  supra,  there  can  be  no  doubt  as 
to  the  position  ot  this  court  upon  this 
question  in  a  case  like  the  present.  It  Ir 
unnecessary,  tl^erefore,  to  cite  the  decisions 
of  other  states  upon  the  question,  but,  it 
It  were,  many  such  authorities  might  be 
found.  8ucta,for  Instance,  are  tbe  cases  of 
Culbreatb  v.  Culbreatb,  7  Ga.  64;  Stevens 
V.  Goodell,  3  Mete.  (Mass.)  34;  Rogers  v. 
Weaver,  5  Ham.  (Ohio,)  536;  Beatty  v. 
Dufief,  11  La.  Ann.  74. 

From  the  case  of  Culbreatb  v.  Culbreatb, 
here  cited,  which  was  decided  in  1849,  a 
month  or  two   after   our   own   case   of 
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Northrop  v.  Graves,  we  qnote  the  follow- 
jDg,  (page  67:)  "The  qnestlon  Is,  can  a 
party  recover  back  money  paid  with  a 
knowledge  of  all  the  facts,  through  mis- 
take of  the  law?  We  are  fully  aware  that 
the  authorities  npou  this  question  are  in 
conflict,  as  well  in  England  as  in  this 
country.  Great  names  and  conrts  of 
eminent  authority  are  arrayed  on  either 
side.  It  is  not  one  of  those  questions 
upon  which  the  mind  promptly  and  satis- 
factorily arrives  at  a  conclusion.  This  is 
true  in  reference  both  to  principle  and 
authority.  •  •  •  I  think,  and  I  Bhall 
try  to  prove,  that  the  weight  of  authority 
la  with  as.  If  it  were  not  ao, — If  authori- 
ties were  balanced,— we  feel  Justified  in 
kicking  the  beam,  and  ruling  according 
to  that  naked  and  changeless  equity 
which  forbids  that  one  man  should  retain 
the  money  of  his  neighbor  for  which  he 
paid  nothing,  and  for  which  his  neighbor 
received  nothing;  an  equity  which  is  nat- 
ural, which  savages  understand,  which 
cultivated  reason  approves,  and  which 
Christianity  not  only  sanctions,  bnt  In  a 
thousand  forms  has  ordained."  In  the 
case  of  Rogers  v.  Weaver,  snpra,  the  court 
say,  (page  637:)  "It  is  an  admitted  rule 
that,  where  money  has  been  paid  by  mis- 
take, It  may  be  recovered  back  in  this  ac- 
tion. It  appears  to  us  that  the  payment 
In  this  case  was  made  under  a  mistaken 
understanding  of  the  true  situation  of  the 
estate.  •  »  •  We  think  it  just  and 
equitable,  as  well  an  lawful,  to  infer  a 
promise  to  repay  the  sura  received  more 
than  was  due  from  the  fact  of  its  receipt 
through  mistake."  The  same  principle 
was  acted  upon  in  the  case  of  Bliss  v.  Lee, 
17  Pick.  83. 

Bnt  it  is  farther  said  that  Bradley  knew 
all  the  facts,  and  was  guilty  of  gross  neg- 
ligence and  laches  In  this  matter  towards 
the  defendant,  and  that  on  these  grounds 
be  had  no  cause  of  action.  Bnt  It  no- 
where appears  that  the  defendant  has 
been  in  any  way  harmed  or  injured  by  the 
claimed  negligence  or  laches  of  Bradley. 
She  has  not  changed  her  position  for 
the  worse  on  that  account.  She  has  her 
pro  rata  share  of  the  assets  now  In  her 
hands,  and  still  has  a  claim  for  the  unpaid 
balance,  even  if  she  Is  compelled  to  repay 
the  amount  overpaid.  If  she  has  given 
lip  her  note,  she  can  undoubtedly  eat>ily 
get  it  back,  and  she  has  in  place  of  it  the 
proved  and  allowed  claim  based  upon  it. 
We  fall  to  see  where  she  has  been  legally 
harmed  by  Bradley's  negligence  or  laches. 
Where  money  is  paid  under  a  mistake  of 
fact,  it  is  no  defense  to  an  action  brought 
to  recover  it  that  the  mistake  arose 
through  the  plaintiff's  negligence,  If  such 
negligence  caused  the  defendant  no  harm. 
Bank  v.  McGilvray,  4  Gray,  518;  Bank  v. 
Eltinge,  40  N.  Y.  391.  We  think  the  same 
principle  should  apply  In  a  case  like  the 
present,  even  where  the  mistake  Is  one  of 
law.  We  also  think  that,  if  the  law  is  as 
laid  down  in  Northrop  v.  Graves  as  to 
payments  of  money  made  by  mistake  of 
law  by  a  party  acting  in  his  own  right, 
much  more  ought  the  law  to  be  so  held  in 
a  case  where  the  party  making  the  pay- 
ment acts  In  some  fiduciary  capacity  as 
the  agent  of  others.    We  hold,  then,  that 


Bradley,  It  living,  would,  upon  the  facts 
found,  be  entitled  to  recover  from  the  de- 
fendant the  amount  overpaid. 

The  nert  qhestlon  is  whether  the  present 
plaintiff  Is  entitled  to  recover.  If  we  are 
right  in  our  conclusion  that  Bradley,  If 
living,  might,  on  the  facts  found,  recover 
from  the  defendant  the  overpayment, 
then,  upon  principle,  we  see  no  good  rea- 
son why  the  plaintiff  may  not  recover  In 
this  action.  It  is  true  that  the  doctrine 
of  the  common  law  is  that,  between  the 
adrolnistrator  and  the  administrator  de 
bonis  non,  there  is  little  or  no  privity,  and 
that  to  the  latter  is  committed  only  the 
administration  of  the  goods,  chattels,  and 
credits  of  the  deceased  which  have  not 
been  administered.  It  may  also  be  true 
perhaps  that, if  Bradley's  estatehad  made 
good  the  overpayment  to  the  plaintiff, 
Bradley's  representatives  alone  would  in 
that  case  have  had  the  right  to  bring  this 
suit,  but.notwithstandlngthese  and  other 
reasons  that  might  be  urged,  we  think  the 
plaintiff  can  maintain  this  action.  Brad- 
ley parted  with  certain  assets  of  the  estate 
to  the  defendant  by  an  act  which,  under 
the  facts  found,  gave  the  defendant  no 
right  to  retain  them  as  against  Bradley 
acting  OB  administrator.  After  the  over* 
payment  the  money  overpaid  still  re- 
mained assets  of  the  estate,  and  it  was 
Bradley's  duty  to  recover  it  back  for  the 
benefit  of  the  estate  as  soon  as  he  knew 
that  the  estate  was  insolvent  in  fact. 
After  Bradley's  death,  the  plaintiff  became 
the  sole  representative  of  the  estate. — 
the  trustee  of  all  persons  having  an  inter- 
est in  it.  Wiggin  V.  Swett,  6  Mete. 
(Mass.)  194.  It  was  his  duty  to  take 
charge  of  and  administer  all  assets  of  the 
estate  of  the  deceased  in  the  hands  of  the 
administrator  at  his  decease,  or  in  the 
bands  of  third  persons,  not  administered 
upon.  Bradley  was,  as  to  the  canse  of 
action  which  he  had  against  the  defend- 
ant for  Uie  overpayment,  a  trustee  for 
Vie  estate  and  the  other  general  creditors. 
Had  he  In  his  life-time  Instituted  a  suit  to 
recover  the  overpayment,  and  then  died, 
the  plaintiff  by  our  statute  (section  S69) 
might  have  entered  and  prosecuted  sucb 
suit  to  final  judgment.  We  think,  in  a 
case  like  the  present,  he  can  as  well  insti- 
tnte  a  suit  himself  as  to  prosecute  one 
brought  by  hl^  predecessor.  Whether  the 
suit  Ts  brought  by  the  administrator  d» 
bovis  non,  or  by  Bradley's  representa- 
tives, can  make  little  or  no  difference  to 
the  defendant.  In  the  one  case  she  paya 
bank  to  the  estate  directly,  and  In  the 
other,  indirectly,  the  amount  overpaid. 
In  either  case  she  pays  it  back.  That  la 
the  object  to  be  accomplished  by  either 
method,  and  we  think  the  present  method 
Is  the  simplest  and  cheapest  for  all  con- 
cerned, and  was  properly  adopted.  We 
know  of  no  case,  and  have  been  referred, 
to  none,  wherein  It  is  decided  that  the  ad- 
ministrator may  not  recover  In  a  case  like 
the  present.  On  the  other  hand.  In  Ste- 
vens V.  Goodell,  supra,  the  admlnistratot 
de  boDta  non  was  allowed  to  recover  In  a 
case  yws  similar  to  this.  See,  also,  Bliss 
V.  I^ee,  17  Pick.,  supra,  where  the  excutor 
was  allowed  to  recover  a  payment  made 
to  a  creditor  beyond  Ms  pix>  rata  snare 


Digitized  by 


Google 


Oonn.) 


STATE  COMPTftOUiEB  v.  HOOKER. 


817. 


by  an  executor  tfe  son  tort.    There  Ib  n6 
error  In  the  judgment  of  the  court  below. 

Carpentek,  Loomib,  and  Setmoch,  JJ., 
concurred.    Andrews,  C.  J.,  diesented. 


(»  Conn.  3tt)  

State  Comptroller  v.  Hooker. 

(Supreme  Court  of  Errors  of  CormecOovt.    July 
10, 1890.) 

COUBT  RbTOBTKB  —  COMPEIIBATION  — StSBIOSIFB 

Platbs— Phopektt. 

1.  Acts  Cotaa.  1871,  p.  532,  S  2,  increasing  the 
salary  of  the  reporter  of  the  Judicial  decislcxis, 
provides  that  "it  shall  be  the  duty  of  the  reporter 
to  cause  to  be  stereotyped  at  bis  own  expense  all 
volumes  of  the  Connecticut  reports  hereafter  pub- 
lished by  him;  the  plates  to  be  the  property  of 
the  state,  subject  to  the  right  of  the  reporter  to 
use  the  same  for  printing  copies  therefrom." 
Held,  that  the  reporter  had  the  excluslTe  right 
to  print  copies  from  such  plates,  and  that  the 
stat«  could  not  use  them  for  that  purpose  j  the 
profits  of  the  reporter  in  the  volumes  of  the  re- 
ports sold  being  part  of  bis  compensation. 

8.  Such  right  is  proper^  in  the  hands  of  the 
reporter,  with  all  the  indidents  thereof. 

Cose  reserved  from  superior  court,  Hart* 
ford  cotiD^. 

Amicable  submission  on  an  agreed  state- 
ment of  facts  of  a  controverMy  between 
tbe  state  comfttroUer  and  Jobn  Hooker. 

Carpenter,  J.  This  Is  an  amicable  sub- 
mission to  the  superior  court,  under  the 
statute  authorising  it,  of  a  question  aris- 
ing upon  an  agreed  statement  of  facts. 
These  facts  are  substantially  as  follows: 
The  defendant  was,  in  the  year  1871,  and 
for  several  years  before  had  been,  and  con- 
tlnnes  now  to  be,  the  reporter  of  judicial 
decisions  of  tbe  state,  and  up  to  tbe  time 
of  the  passage  of  the  act  to  be  cited  had 
been  the  sole  and  atisolnte  owner  of  all 
tbe  volumes  of  thA  Cunnectlcut  Law  Re- 
ports published  by  him,  including  the 
copyright  of  the  same.  The  general  as- 
sembly, in  the  year  1871,  passed  an  act  in- 
creasing the  reporter's  salary,  which 
contained  the  following  provision:  "It 
shall  be  the  duty  of  the  reporter  to  cause 
to  be  stereotyped,  at  bis  own  expense,  all 
volumes  of  the  Connecticut  Law  Reports 
hereafter  published  by  him ;  the  plates  tu 
be  tbe  property  of  the  state,  subject  to  the 
rtght  of  the  reporter  tu  use  the  same  for 
printing  copies  therefrnm."  Acts  1871, 
p.  632,  S  2.  This  statute  was  In  force  until 
1883,  when  an  act  was  passed  providing 
for  the  printing  of  the  subsequent  volumes 
by  the  state,  or  on  its  account,  under  the 
direction  of  the  com  pi  roller  of  the  state. 
Mr.  Hooker  had  published,  before  this 
time,  and  after  the  act  of  l<m  took  effect, 
12  volumes,  namely,  volumes  87  to  48,  in- 
clusive, all  of  which  were  stereotyped; 
and  he  afterwards  procured  the  stereo- 
typing of  Volume  86,  making  13  volumes 
in  the  whole  that  were  stereotyped  by 
bim,  all  of  which  volumes  he  now  owns. 
The  Interest  of  tbe  reporter  In  the  profits 
to  be  gained  from  the  sale  of  the  volumes 
thus  stereotyped  was  an  Important  part 
of  bis  compensation  fbr  his  services  as  re- 
porter. The  copyrights  of  these  volumes 
vrere  taken  out  by  Mr.  Hooker  in  his  own 
name  and  for  his  own  benefit,  and  are 
iiow  owned  by  falm.    The  plates  are  now 


In  the  possession  of  the  state,  being  kept 
In  the  basement  of  the  capltol,  whence 
they  are  taken  from  time  to  time  by  Mr. 
Hooker  for  the  purpose  of  printing  sheets 
therefrom,  and  returned  when  they  have 
been  used. 

The  questions  submitted  by  the  parties 
to  the  court  are:  (1)  Whether,  as  the 
state  owns  the  stereotype  plates  of  said 
12  volumes,  and  the  reporter  has  the  right 
only  to  use  them  for  printing  therefrom, 
this  right  of  the  reporter  Is  an  exclusive 
one,  or  whether  tbe  state  can  at  Its  pleas- 
ure print  copies  from  the  plates,  and  put 
them  into  the  market  on  Its  own  ac- 
count ;  and  (2)  whether.  If  the  reporter 
has  this  exclusive  rig;ht,  It  Is  one  that  will 
be  affected  by  his  resignation  or  death,  or 
Is  property  In  his  hands,  with  all  the  Inci- 
dents of  ordinary  property.  The  case  is 
reserved  for  tbe  advice  of  this  court.  As 
the  profits  to  be  made  from  tbe  volumes 
published  were  to  be  an  Important  part  of 
the  compensation  of  the  reporter,  li  is 
clear  that  the  entire  profits  should  go  to 
him,  else  they  could  not  be  relied  on  as  of 
any  certain  benefit  to  him.  If  the  state 
had  the  right  to  use  the  plates  tor  printing 
copies  for  its  own  benefit,  then  it  might 
appropriate  the  whole  profits,  for  there 
would  be  notblng  to  prevent  it  from  using, 
the  plates  as  soon  as  made:  and,  as  they 
had  cost  the  state  nothing,  it  could  put 
an  edition  on  the  market  at  a  much  lower 
price  than  the  reporter  could  afford  to  do. 
It  is  plain  that  the  power  to  do  this  was 
never  Intended  by  the  legislature  to  be  re- 
talbed  for  the  state.  Indeed,  tbe  express 
provision  that  the  state  should  own  the 
plates  "subject  to  the  reporter's  use," 
thus  separating  the  bare  title  from  the 
beneficial  use,  would  seem  of  Itself  to  limit 
the  state  to  what  was  expressed,  nainely, 
a  bare  ownership;  while  the  term,  "sub- 
ject to  the  reporter's  use,"  would  seem 
equally  to  subordinate  this  bare  owner- 
ship to  tbe  beneficial  use.  The  object  of 
the  provision  was  undoubtedly  to  Insure 
the  safe  custody  and  preservation  of  the 
plates,  as  otherwise  they  would  hare  been 
at  the  disposal  of  the  different  reporters, 
and  might  be  lost  or  destroyed.  'The  first 
question,  therefore,  we  answer  by  saying 
that  the  reporter  has  the  exclusive  right 
to  use  the  plates  for  printing.  And  we 
think  it  equally  clear  that  the  right  of  tbe 
reporter  to  the  exclusive  use  of  the  plates 
for  printing  Is  proijerty  In  his  bands,  with 
all  the  Incidents  of  ordinary  property,  not 
affected  by  his  resignation  or  death,  and 
subject  to  his  disposal. 

Tbe  oitly  possible  question  that  can 
arise  here  grows  out  of  the  use  of  the 
term  "reporter"  In  the  statute,— "subject 
to  the  right  of  the  reporter  to  use  the 
same."  But  as  the  statute  was  Intended 
as  a  permanent  one,  or  at  least  as  one 
that  might  survive  several  reporters,  the 
use  of  that  term  became  necessary.  It  Is 
difficult  to  frame  any  circumlocution  that 
would  supply  Its  place, — at  least  any  that 
would  not  be  awkward  and  unnatural. 
Under  the  former  law  the  reporter  had 
been  absolute  owner  of  his  volumes.  Sup- 
pose the  statute  creating  the  office  and 
fixing  the  salary  had  said  In  terras,  "the 
volumes  published  to  be  the  property  of 
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the  reporter. "  In  that  case  It  conid  not 
be  claimed  fur  a  moment  that  they  would 
belong  to  him  only  while heheld  the  office; 
yet  that  Is  really  the  same  question  with 
the  present  one.  II  the  reporter  ceases  to 
have  an  Interest  In  the  use  of  the  plates  on 
£;olng  out  of  office,  either  by  voluntary 
resignation  or  dismissal  or  by  death.  It  is 
obvious  that  great  injustice  may  be  done 
him.  It  he  should  die  after  the  type  had 
been  set,  and  the  plates  cast,  and  before 
he  had  printed  a  sheet,  the  whole  would 
go  out  of  his  hands,  and  that  under  a  sys- 
tem in  which  he  was  to  have  the  profits 
from  the  books  as  "a  part  of  his  compen- 
sation." He  would  lose«ll  the  money  ex- 
pended, and  all  his  labor  in  preparing  the 
volumes.  And  the  wrong  would  be  the 
same,  though  less  in  degree,  if  at  any  time 
afterwards,  while  the  sale  of  the  volumes 
yield3d  a  profit,  he  should  be  eat  off  from 
receiving  It.  Of  course,  if  the  reporter's 
Interest  ceases  with  his'  ceasinK  to  occupy 
the  office,  the  benefit  which  he  loses  goes 
to  his  successor,  for  by  the  terms  of  the 
statute  the  right  to  prii>.  from  the  plates 
Is  a  right  of  "  the  reporter, "  and,  it  not  ol 
the  reporter  who  got  out  the  volume,  then 
necessarily  of  the  reporter  who  succeeds 
him.  But  this  seems  absurd.  The  suc- 
cessor has  done  nothing  to  merit  it.  Why 
should  he  have  the  benefit  of  the  labor 
and  outlay  of  his  predecessor?  It  would 
be  an  unjust  gain  to  him,  just  as  It  would 
be  an  unjust  loss  to  the  other.  A  right 
Intended  as  compensation  to  the  former 
reporter  goes  to  the  new  reporter,  who 
has  done  nothing  to  earn  it.  We  cannot 
consider  this  as  the  intention  of  the  stat- 
ute. We  therefore  answer  the  second 
question  by  saying  that  the  right  to  print 
from  the  plates  belongs  to  the  defendant, 
and  will  not  be  affected  by  his  death  or 
resignation.  We  advise  the  superior  court 
to  render  Judgment  for  the  defendant.  The 
other  judges  concurred. 


(59  Conn.  347) 

MicoHANics'  &  Tbadkhs'  Banr  v.  Ver- 
sailles Woollen  Co. 

(Supnm«  Cowrt  of  Error 8  of  ConnecbUsut.  Sept , 
1890.) 

Insolvinot  Phocexdings  -Non-Residbnt  Ckbd- 

ITOB. 

Under  Oen.  8t  C!onn.  1888,  %  607,  providing 
that,  when  "any  creditor"  (the  law  before  it  was 
changed  by  the  retrision  of  1865  read,  "any  cred- 
itor residing  in  this  state")  "may  have  a  daim 
amoanting  to  tlOO  or  more  against  a  non-resident 
debtor  owning  property  In  this  state, "  such  cred- 
itor may  institute  insolvency  proceedings  in  the 
probate  ooturt,  such  proceedings  may  be  Instituted 
by  a  creditor,  whetner  a  resident  of  the  state  or 
not 

Appeal  from  superior  court.  New  Lon- 
don county;  Fenn,  Judge. 

C.  F.  Thayer  and  G.  E.  Parsons,  for  ap- 
pellant. i'\  T.  Brown  and  D.  G.  Perkins, 
for  appellee. 

Torrance,  J.  Both  the  plaintiff  and  de- 
fendant are  corporations  organized  under 
the  laws  of  the  state  of  New  York,  and 
lucatea  In  the  city  of  New  York.  For 
more  than  one  year  prior  to  the  16th  day 
of  July.  18S9.  the  defendant  had  carried 
on  a  manufacturing  business,  and  owned 


real  and  personal  property,  In  the  town 
of  Sprague,  In  this  state,  and  on  that 
day  it  owned  and  possessed  such  property 
in  that  town  to  a  laiKeamonnt.  Prior 
to  that  day  divers  suits  had  been  brought 
against  the  defendant,  in  this  state,  by  its 
creditors.  In  which  suits  such  property 
had  been  attached,  and  the  defendant  was 
in  fact  largely  Insolvent.  While  these 
suits  were  pending,  one  Brown,  a  resident 
of  the  state  of  Rhode  Island,  and  a  creditor 
of  the  defendant,  brough  t  his  petition  to  the 
court  of  probate,  of  the  district  in  which 
the  town  of  Sprague  Is  situated,  asking  for 
theappointment  of  a  trustee  In  insolvency 
to  take  chargeof  the  property  of  thedetend- 
ant  In  this  state  for  thebenefit  of  its  credit- 
ors. Thereupon  such  proceedings  were  had 
in  the  probate  court  that  thedefendant,  on 
the  16th  day  of  July,  18K9,  was  adjudged 
to  be  insolvent,  and  trustees  were  ap- 
pointed, as  prayed  for  In  the  petition, 
who  at  once  qualified,  took  possession 
and  charge  of  all  the  defendant's  property 
In  this  state,  and  proceeded  with  the  set- 
tlsment  of  the  Insolvent  estate  under  the 
orders  of  the  court  of  probate.  In  Jan- 
uary, 1890,  and  while  the  trustees  were 
proceeding  with  the  settlement  of  the 
estate,  the  plaintiff,  being  a  creditor  of  the 
defendant  for  a  large  amount,  brought 
the  present  suit  against  the  defendant,  re- 
tnrnable  to  the  superior  court  for  New 
London  county  on  the  first  Tuesdav  of 
March,  1890.  The  writ  issued  In  the  suit 
was  not  otherwise  served  than  by  attach- 
ing the  property  of  the  defendant  In  the 
hands  of  Its  trustees  in  insolvency,  and  In 
the  hands  of  certain  other  persons  with 
whom  the  trustees,  acting  as  such,  had 
deposited  the  moneys  and  property  of  the 
estate  for  custody.  At  the  proper  time 
the  defendant,  by  its  counsel,  filed  In  the 
superior  court  a  plea  In  abatement  of  the 
suit,  on  the  ground  that  the  court  had  no 
jurisdiction  thereof,  because  the  parties 
were  not  residents  of  this  state,  and  per- 
sonal service  had  not  been  made  on  the 
defendant,  and  no  property  of  the  defend- 
ant had  been  attached  therein,  on  account 
of  the  insolvency  proceedings,  which  are 
set  out  in  the  plea.  The  reply  admitted 
the  non-residence  of  the  parties,  and  the 
want  of  personal  service,  but  claimed  Ju- 
risdiction on  the  ground  that  the  defend- 
ant's property  had  been  attached.  The 
court  sustained  the  plea  in  abatement, 
and  dismissed  the  cause  for  want  of  juris- 
dlctiun. 

It  will  hardly  be  necessary  to  consider 
separately  the  rulings  of  the  superior 
court  of  which  the  plaintiff  complains,  for 
they  all  turn  upon  the  question  whether 
the  court  of  probate  had  jurisdiction  of 
the  Insolvency  proceedings  aforesaid;  and 
the  sole  objection  to  such  Jurisdiction  is 
based  upon  the  claim  that  the  law  does 
not  permit  a  non-resident  creditor  to  pro- 
ceed in  insolvency  against  a  non-resident 
debtor  owning  property  in  this  state.  U 
the  law  does  permit  this  to  be  done,  then 
the  probate  court  had  jurisdiction,  and 
there  is  no  error  In  the  judgment  here  ap- 
pealed from.  If  it  does  not,  then  the  pro- 
bate court  had  no  jurisdiction,  and  the 
judgment  of  the  superior  conrt  should  be 
reversed.    The  statute   under  which  the 
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proceedings  lo  Insolvency  were  brought  is 
foDnd  in  section  507  of  tbe  General  Stat- 
ates  of  1888,  und  so  mach  of  it  as  It  is  neces- 
sary to  quote  i-eads  as  follows:  "When  a 
writ  of  attachment  shall  be  issued  upon 
a  claim  founded  on  contract  or  judgment 
of  one  hnndred  dollars  or  more,  upon 
which  writ, "  etc.,  "  or  when  any  person 
shall  boldaclaimagalnstanother amount- 
ing to  one  bondred  dollars  or  more,  which 
is  not  due,  or  shall  hold  a  judgment  for 
that  amount,  which  is  suspended,"  etc., 
"and  since  the  contracting  of  such  debt, 
or  during  tbe  pendency  of  the  suit  on 
which  such  judgment  was  rendered,  sacb 
debtor  shall  have  tailed  in  his  circum- 
stances, or  when  any  creditor  may  have 
a  claim  amounting  to  one  hundred  dol- 
lars or  more  against  a  non-resident  debtor 
owning  property  in  this  state,  in  either 
case  aforesaid  any  such  creditor  may  pe- 
Ution  tbe  court  of  probate  having  juris- 
diction.''etc.  Prior  to  the  revision  and 
consolidation  of  the  probate  laws  in  1886, 
tbe  provisions  relating  to  proceedings  in 
InvoIuntaTy  insolvency  found  in  this  sec- 
tion existed  in  separate  sections,  and,  as 
was  done  in  the  argument  before  us,  its 
provisions  may  here,  for  convenience  of 
reference,  be  regarded  as  consisting  of  tiiree 
separate  sections  or  claases,  called  first, 
second,  and  third.  Tbe  first  relates  to 
such  proceedings  brought  by  creditors 
whose  claims  are  due,  who,  having  at- 
tempted to  enforce  payment  by  suit  and 
attachment,  bare  failed  to  find  property 
sufficient  to  se<-ure  the  claim ;  the  second, 
to  cases  where  the  claim  is  not  due  at  the 
date  of  the  commencement  of  such  pro- 
ceedings, against  a  debtor  who  has  failed 
In  his  circumstances  since  the  claim  was 
contracted;  tbe  third,  to  proce«dings 
brought  against  a  non-resident  debtor 
having  property  In  this  state,  upon  claims 
due  when  the  proceedings  are  instituted. 
In  the  case  at  bar  no  qaestlon  arises  un- 
der tbe  first  section. 

Tbe  claims  of  the  plaintiff  upon  this  ques- 
tion of  ]urlBdict!<m  may  be  briefly  stated 
as  follows:  The  petition  must  be  re- 
garded as  brought  either  under  tbeseconrl 
or  tho  third  section  of  the  law.  It  brought 
under  tbe  second,  tbecourt  of  probate  bad 
no  jurisdiction, because  under  that  section 
such  petitions  can  only  be  brought 
against  debtors  residing  in  this  state. 
It  brought  under  the  third,  the  court  was 
without  juriHdlction,  because  under  that 
section  such  petitions  can  only  be 
brought  by  creditors  residing  in  this  state 
npun  claims  justly  due  at  the  date  of  the 
petition.  Now,  whether  or  not  petitions 
like  the  one  here  in  question  can  be 
brought  upon  a  claim  not  due  at  the 
date  of  the  petition,  under  the  proylsions 
of  tbe  second  section,  we  have  nooccasion 
to  decide,  for  we  are  satisfied  that  tbe 
petition  here  in  question  should  be  re- 
garded as  based  upon  a  claim  of  the  req- 
uisite amount,  justly  due  at  the  date  of 
tbe  petition.  The  plaintiff  arcues  that  tbe 
petition  was  brought  under  the  second 
section,  for  the  reason  that  it  sets  forth 
a  debt  due  in  the  future,  does  not  with 
certainty  allege  a  present  Indebtedness, 
and  is  verified  by  the  oath  of  the  peti- 
tioner, as  in  petitions  brought  under  tbe 


second  section.  It  is  true  that  the  petition 
does  count  upon  certain  claims  which 
were  not  due  at  tbe  date  of  the  petition, 
but  we  think  the  plaintiff  is  mistaken  in 
bis  claim  that  it  does  not  also  set  forth 
with  sufficient  certainty  a  prment  indebt- 
edness. Itsets  forth  twoclasses  of  claims, 
namely,  claims  upon  certain  promissory 
notes  described  as  due  and  payable  in  the 
future,  and  claims  upon  a  draft  for  f  1,200, 
"which  had  been  dishonored  and  not  paid 
according  to  Its  terms, "  and  upon  an  ac- 
count for  goods  sold,  amounting  to  ^,- 
A27.94;  and  in  reference  to  the  last  two 
claims  itis  alleged  tbat  the  debtor  has  never 
paid  tbe  petitioner  any  of  said  amounts. 
This  is  a  sufficient  statement  of  an  indebt- 
edness due  from  tbe  debtor  to  the  creditor 
at  the  date  of  the  petition,  and,  as  no  other 
objection  to  the  form  of  the  petition  has 
tteen  made  or  appears  to  exist,  the  state- 
ment of  claims  not  then  due  maybe  treated 
as  surplusage,  and  the  petition  be  re- 
garded as  brought  upon  a  claim  justly 
due,  under  the  third  hection.  Now,  If  a 
petition  of  this  nature,  based  upon  a  claim 
justly  due  at  Its  date,  can,  under  any  cir- 
cumstances, be  brought  by  e  non-resident 
creditor,  under  the  provisions  of  the  tliird 
section,  then  tbe  petition  in  the  presen  t  case 
was  properly  brought,  and  the  court  of 
probate  bad  jurisdiction. 

The  petitioner  was  a  creditor,  bis  debt 
was  due  and  of  the  required  amount,  the 
defendant  was  anon-resldentdebtorown- 
ing  property  in  this  state,  and  the  petition 
was  brought  to  the  court  of  tbat  district 
in  which  such  property  was  situated. 
Here,  then,  were  all  tbe  elements  neces- 
sary to  give  that  court  jurisdiction.  As  al- 
ready stated,  tbe  sole  objection  to  the  juris- 
diction is  tbe  non-residence  of  the  petition- 
er, and  the  sole  question  left  in  the  case  is 
whether  the  third  section  of  the  law,  as  it 
now  stands,  requires  tbe  petitioner  to  be  a 
resident  of  this  state.  This  third  section 
was  first  enacted  In  1855,  in  the  following 
words:  "In  all  cases  in  which  any  debtor 
residing  out  of  tbls  state  shall  own  prop- 
erty, real  or  personal,  within  this  state, 
upon  application  of  any  creditor  residing 
in  this  state,  whose  claim  shall  amount 
to  one  hundred  dollars  or  upwards,  to 
the  court  of  probate,  •  •  •  said  court 
shall  appoint  a  trustee,"  etc.  In  making 
the  revision  and  consolidation  of  the  pro- 
bate laws  in  1885,  this  section  was  put  in 
the  form  in  which  we  now  find  it  In  section 
507,  and  In  so  doing  the  words  "residing 
in  this  state,"  after  the  word  "creditor," 
were  omitted.  The  plaintiff  contends 
that  in  omitting  these  words  the  legisla- 
ture did  not  intend  to  enlarge  the  (dass  of 
crftditors  who  might  proceed  in  in* 
solvency  against  the  property  ot  non- 
resident debtors  founded  in  this  state, 
and  that  the  right  to  do  so  is  still  con- 
fined to  creditors  residing  in  this  state. 
In  support  of  this  contention,  and  largely 
on  the  assumption  that  the  petition  in 
question  is  brought  under  tbe  second 
section,  upon  a  claim  not  due  at  the  date 
of  tbe  petition,  counsel  for  the  plaintiff 
have  made  an  able  and  Ingenious  argu- 
ment. If,  however,  the  petition  is,  as  we 
bold,  brought  under  tbe  provisions  of  th» 
third  section,  upon  a  claim  justly  due  at 
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the  date  of  the  petition,  the  argument 
loses  very  much  of  Its  force. 

The  determination  of  this  question  de- 
pends upon  the  construction  of  the  stat- 
ute as  we  now  find  It,  and  in  construing 
it  onr  aim  should  be  to  -discover  and  give 
effect  to  the  legislative  Intent.  That  In- 
tent most  be  ascertained  chiefly  from  the 
language  used,  read  in  the  light  of  the 
circnmstancea  under  which  the  law  came 
to  assume  its  present  form.  The  words 
used  to  express  the  legislative  intent 
should  be  taken  in  their  ordinary  and 
natnral  meaning,  unless  there  are  obvious 
reasons  for  concluding  that  the.v  are  used 
In  a  different  sense.  Now,  as  we  have  al- 
ready seen,  when  the  legislature  first  gave 
the  right  to  proceed  in  Insolvency  against 
non-resident  debtors'  property  In  this 
state,  it  defined  the  class  of  creditors  who 
might  so  proceed  by  adding  after  the 
words  "any  creditor"  the  words  "resid- 
ing in  thi«  state."  These  are  plainly 
words  of  limitation  and  restriction. 
They  were  omitted  from  the  definition 
of  the  class  of  persons  who  might  proceed 
in  insolvency  against  debtors  under  the 
provisions  of  thefirst  and  second  sections, 
although  these  sections  were  enacted  in 
1853.  They  excluded  all  creditors  uf  the 
non-resident. debtor  except  those  who  re- 
sided within  certain  small  and  well-defined 
territorial  limits.  Tliey  formed  a  barrier 
which  shut  out  such  creditor  if  he  resided 
in  another  state.  A  non-resident  credit- 
or conld  attach  and  talce  on  execution  in 
this  state  the  property  of  the  non-resident 
debtor  found  here;  he  could  also  proceed 
in  Insolvency  against  a  debtor,  if  his 
case  came  within  the  provisions  of  the 
first  and  second  sections  of  the  law ;  but 
be  could  not  proceed  In  insolvency  against 
the  non-resident  debtor's  property  found 
here,  because  of  this  legislative  barrier. 
That  the  legislature  Intended  to  erect  this 
barrier  can,  from  the  language  used,  admit 
of  no  possible  doubt.  These  limiting 
words  remained  in  the  law  for  30  years, 
and  were  then  omitted.  The  question, 
then,  is  whether,  in  omitting  them,  the 
legislature  intended  to  change  the  law.  It 
is  obvious  that,  if  the  legislature  desired 
to  keep  up  this  barrier,  it  was  only  nec- 
essary to  allow  the  limiting  words  to 
stand,  as  they  had  for  so  many  years. 
On  the  other  hand,  if  it  intended  to  re- 
move the  barrier,  that  Intent  conld  be 
manifested  In  no  more  effectual  way  than 
by  deliberately  striking  them  out.  When, 
then,  in  1885,  the  legislature  deliberately 
struck  out  of  the  law  these  important 
qualifying  words,  we  are  forced  to  hold 
that  such  action  was  taken  intentionally, 
and  for  the  express  purpose  of  removing 
the  barrier  which  those  words  alone 
created.  As  the  law  formerly  stood,  it 
clearly  excluded  non-resident  creditors. 
As  it  now  stands,  its  language  is  clearly 
broad  enough,' as  the  plaintiff  concedes, 
to  tT.'lude  such  creditors.  The  circum- 
stancoB  under  which  this  change  of 
language  was  made  satisfy  us  that  the 
legislature  Intended  to, and  did,  so  change 
the  law  as  to  vest  in  the  non-resident 
creditor,  whose  claim  Is  justly  due  and 
of  the  required  amount,  the  right  to  pro- 
ceed in  insolvency  against  a  nuu-resideat 


debtor's  property  found  In  this  state. 
That  it  had  the  power  to  do  this  we 
think  cannot  be  questioned,  and  we 
know  of  no  constitutional  provision  that 
is  or  can  be  violated  by  the  exercise  of 
such  a  right.  With  the  legislative  reasons 
for  making  this  change  In  the  law,  or  with 
the  consequences  that  may  flow  from  it, 
we  have  no  concern  here;  it  Is  enough  that 
the  legislature  had  the  power  and  inten- 
tion to  make  it,  and  has  manifested  that 
Intention  in  a  clear  and  positive  manner. 
If,  as  was  suggested  in  argument,  the 
operation  of  the  law  works  harm  to 
any  one,  the  remedy  lies  with  the  legisla- 
ture, and  not  with  the  courts.  Inas- 
much, however,  as  our  law  permits  a  non- 
resident creditor  to  appropriate,  by  at- 
tachment and  execution,  the  property  of 
a  Don-resldent  debtor  found  here,  we  see 
no  good  reason  why  it  may  not  also 
permit  another  non-resident  creditor  to 
compel,  by  proceedings  in  Insolvency,  a 
fair  and  equitable  division  of  that  prop- 
erty  among  all  creditors  in  proportion  to 
their  respective  claims.  For  these  rea- 
sons we  bold  that,  under  the  law  as 
changed  in  1885,  the  court  of  probate  had 
jurisdiction  of  the  proceedings  here  In 
question,  and  that  there  is  no  error  In  the 
Judgment  of  the  court  b^ow.  The  other 
judges  concurred. 


(59  Conn.  STS) 

Appbal  of  Carter. 

(<8uprem«  Court  of  Errors  of  Connecticut.    Dea 
16,  1890.) 

AJ[TBNUFTIAI>  CiONTIUOTS— BtxcrioK— Jubisdio- 
TioN  or  Fbobats  Coukt. 

1.  An  antenaptlBl  contract,  by  which  the  hna- 
ba&d  agrees  to  gire  the  wife  a  certain  sum  at>so- 
lately  within  one  year  after  the  marriage,  and 
the  use  and  income  of  another  sum  from  the  date 
of  his  death,  for  and  during  berllfe,  as  a  jointure, 
and  as  a  bar  of  all  her  claims  for  dower,  is  not  a 
jointure,  but  it  is  a  contract  by  which  the  wife 
rellnqaishes  all  right  to  dower. 

2.  Under  suoh  contraot,  after  the  husband's 
death,  the  wife,  having  received  the(10,000which 
was  to  be  paid  after  the  marriage,  after  taking 
the  advice  of  counsel  as  to  whether  the  contract 
barred  her  right  of  dower,  and  being  advised 
that  ic  did,  presented  to  tne  commissioners,  as 
a  claim  against  her  husband's  estate,  a  claim  for 
the  cash  value  of  her  life-interest  in  t25,000, 
wiilob  was  In  accordance  with  the  marriage  set- 
tlement The  claim  was  allowed,  and  she  re- 
ceived dividends  on  it.  Fourteen  years  after- 
wards she  applied  to  the  probate  court  to  have 
her  dower  set  off  to  her.  Held  that,  even  If  the 
contract  did  not  bar  her  right  to  dower,  she  elect- 
ed to  take  nnder  it  Instead  of  dower. 

8.  A  court  of  probate,  though  it  has  not  gen- 
eral equity  jurisdiction,  must  enforce  an  election 
when  the  question  arises  in  aettlement  of  an  es- 
tate. 

Appeal  from  superior  court,  Hartford 
county;  Thwer,  Judge. 

Ellen  M.  Carter  a7>Vlied  to  the  probate 
court  to  have  dower  set  out  to  her  in  the 
estate  of  her  deceased  husband,  Newton 
Carter,  but  the  application  was  denied, 
and  on  appeal  to  the  district  court  the  de- 
cree of  the  probate  court  was  affirmed. 
From  this  judgment  Ellen  M.  Carter  ap- 
peals. By  an  antenuptial '  contract  be- 
tween appellant  and  Newton  Carter  it 
was  agreed,  in  consideration  of  their  In- 
tended marriaget  that  said  Carter  should 
give  up  and  reliaquish  all  cialms  that  he 


Digitized  by 


Google 


Conn.) 


APPEAL  OF  CARTER, 


831 


Biiirht  derive  by  vlrtae  of  the  marrtaite 
ia  the  property  of  appellant,  and  Bbonid 
give  her,  within  one  year  after  the  mar- 
riage, for  ber  own  use,  apd  iu  fee  forever, 
tjie  Hum  of  $10,000,  and  secure  to  ber  the 
use,  iuGome,  and  proflta  of  $25,000  more 
from  the  date  of  his  decease,  for  and  dur- 
ing ber  natural  lite,  as  a  lolnture,  and  .as 
a  bar  of  all  her  claims  for  dower  In  bis 
estate.  Newton  Carter  died  In  1S76,  hav- 
ing previously  paid  appellant  the  $10,000, 
88  stipulated  in  the  antenuptial  contract. 
The  application  to  the  probate  court  to 
set  off  dower  to  her  was  nut  made  until 
1889.  The  $25,000,  provided  for  In  the  ante- 
nuptial contract,  was  never  paid  to  the 
trustee  named  therein  for  the  use  of  ap- 
pellant, but  after  Newton  Carter's  death 
appellant,  after  taking  the  advice  of  coun- 
sel as  to  whether  her  right  to  dower  was 
barred  by  the  contract,  and  being  advised 
that  it  was,  presented  to  the  commission- 
ers a  claim  against  Carter's  estate  for  the 
cash  value  of  her  life-interest  in  the  $25^000. 
The  claim  was  allowed,  and  she  received 
dividends  on  it. 

F.  ii.  HoDgerford,  for  appellant.    C.  E^ 
Perkina  and  A.  Perkins,  for  appellees. 

Andrews,  C.  J.  We  agree  with  tha 
counsel  for  the  appellant  that  the  anter 
nuptial  contract  made  between  her  and 
her  husband  was  not  a  Jointure,  certainly 
not  in  the  common-Jaw  meaning  of  a 
Jointure.  Whether  or  not  it  was  a  "set- 
tlement of  property  made  in  her  favor," 
so  as  to  bar  ner  dower  in  her  husband's 
estate,  under  Gen.  St.  §  622,  is  a  question 
of  more  diflBculty,  and  one  we  do  not  de> 
cide.  It  was,  at  any  rate,  a  contract,  by 
the  terms  of  which  she  did,  in  considera- 
tion of  the  promises  made  to  her  therein, 
relinquish  and  discharge  all  claims  she 
bad  or  might  ever  have  for  dower  in  the 
estate  of  Mr.  Carter,  ber  Intended  bus- 
band.  She  did  this  in  plain,  direct,  and 
unequivocal  words,  in  the  present  tense. 
If,  however,  it  be  admitted  that  at  her 
bnsband'sdeath  she  might, notwithstand- 
ing that  agreement,  have  had  dower  as- 
sigupd  to  her,  she  did  not  do  so.  She  did 
not  then  claim  it.  Sher  conducted  herself 
then  as  though  she  bad  parted  with  all 
right  to  dower,  and  as  though  she  had 
in  place  of  it  a  right  to  recover  on  the 
agreement.  The  $10,009  mentioned  in  that 
agreement  had  been  paid  to  ber,  partly  in 
cash  and  partly  in  an  exchange  of  notes 
which  she  accepted  as  payment.  All  the 
-conditions  of  her  husband's  estate — that 
it  was  deeply  insolvent,  the  amount  of  the 
real  estate,  the  mortgages,  the  unsecured 
debts— were  as  fully  known  to  ber  then  as 
tbey  are  now.  With  such  full  knowledge 
she  presented  to  thecommlsslQners  a  claim 
lor  the  present  worth  of  her  life-interest 
in  the  sum- of  $25,000,  and  it  was  allowed 
to  her  to  the  amount  of  $18,690.  No  ob- 
jection was  made  to  this  allowance  by  the 
executor,  or  by  any  other  creditor  of  Mr. 
Carter.  It  seems  to  have  been  treated  as 
a  provision  for  Iier  in  lieu  of  dower.  All 
this  was  shortly  after  her  husband's 
death  in  1875.  The  settlement  of  the  es- 
tate has  proceeded  from  that  time  to  this 
ou  the  tlieory  that  she  was  a  creditor  of 
the  estate,  and  not  a  dowresa.  She  has 
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received  dividends  on  the  amount  allowed 
to  ber  in  common  with  the  other  cred- 
itors. These  dividends  sb^  keeps,  and  has 
never  offered  to  repay.  In  IS89, 14  years 
after  the  death  of  her  husband,  she  for  the 
first  time  claimed  to  be  entitled  to  have 
dower  set  out  to  her.  The  contention,  of 
the  appellees  in  this  part  of  the  case  Is 
tbat  the  appellant  b^  elected  to  take  the 
provlsionH  made  for  her  In  the  agreement, 
and  that  thereby  she  bas  released  ber  right 
to  take  dower, 

It  would  contradict  the  terms  of  the, 
antenqptlal  agreement  to  pretoid  that 
the  appellant  is  entitled  lo  have  the  pro- 
visions mentioned  iu  it,  and  dower  he- 
sides.  Oranting  that  she  might  have 
either,  certainly  she  cannot  have  both.  It 
is  strenuously  argued  by  her  counsel  that 
she  bas  never  made  any  election  at  all; 
has  never  chosen;  has  never'— to  use  his 
own  expressive  figure — "stood  at  the 
parting  of  two  ways,  one  of  which  led  to 
dower,  and  the  other  to  the  provisions  in 
the  antenuptial  contract,  along  either  of 
which  she  might  walk,"  and  elected  to 
pursue  one  rather  than  the  other.  With 
this  argument  we  are  not  able  to  agree. 
It  seems  to  us  to  overlook  or  to  greatly 
misapply  the  (acts  of  the  case.  Tbat  the 
appellant  had  entered  into  theantenuptial 
agreement  proves  that  she  knew  she- 
would  be  entitled  to  dower  except  for  the 
existence  of  that  agreement.  That  she 
availed  herself  of  the  provisions  of  that 
agreement,  and  did  not  claim  dower,  is 
true.  At  the  death  of  her  husband  she 
consulted  her  trustee  as  to  the'  effect  that 
contract  bad  on  her  right  to  have  dower.. 
He  was  a  lawyer,  and  stated  to  her  his 
opinion.  She  requested  him  to  consult 
other  lawyers,  whose  names  are  stated  in 
the  brief,  than  whom  none  were  ever  more 
eminent  or  learned  in  the  law.  He  did  so, 
and  Informed  her  that  their  opinion  con- 
curred with  his  own,  to  the  effect-  that 
she  had  no  right  to  dower,  and  that  her 
only  way  was  to  present  to  the  commis- 
sioners a  claim  tor  the  cash  value  of  her 
Interestin  the  $26,000.  Upon  this  advice 
she  acted,  and  presented  her  claim  to  the 
commissionerB,  and  did  not  claim  dower. 
A  person  never  asks  advice  as  to  what 
course  of  conduct  he  shall  pursue  except 
where  there  is  more  than  one,  which  is 
open,  and  he  is  in  doubt  as  to  which  be 
will  take.  One  never  inquires  whflt  road 
he  shall  take  when  there  !s  but  one  possi- 
ble way  by  which  he  can  go.  Where  one 
is  certain,  there  is  nothing  about  whicb 
advice  can  be  sought.  The  fact  tbat  the 
appellant  asked  advice  indicates  that  ber 
mind  was  deliberating  between  dower  and 
something  else,  was  weighing  considera- 
tions on  tbe  one  side  and  the  other,  was 
seeking  to  come  to  a  conclusion,  was  ex- 
ercising a  choice.  It  is  argued  that  she 
could  not  make  a  choice,  because  she  was 
led  to  believe  from  the  advice  given  to  her 
that  her  right  to  dowerwas  cut  off  by  the 
agreement.  This  is  aconfusion  of  thought. 
It  Is  putting  tbe  cause  of  the  choice  tor  the 
choice  itself.  Where  a  person  bas  actually 
pursued  one  of  two  courses  of  conduct  be- 
cause he  believed  he  cpuld  not  successfully 
pursue  tbe  other,  that  is  making  an  elec- 
tion between  them.    To  argue  about  It 
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would  seem  to  be  superfluoiiB.  That  the 
appellant  believed  the  advice  she  received, 
and  acted  apon  It,  shows,  not  that  she 
did  not  choose,  but  that  she  had  a  reason 
for  her  choice  which  was  satisfactory  to 
ber.  Election  is  the  cboosinK  between 
two  rightn  by  a  person  wbo  derives  one 
of  them  under  an  Instrnment  in  which  a 
clear  intention  appears  that  he  should  not 
en]oy  both.  The  antenuptial  agreement 
In  this  case  Is  such  an  instrument.  At  the 
death  of  her  husband  two  courses  were 
open  to  the  appellant,  of  which  she  could 
tal<e  one,  but  not  both;  that  is,  eitlier  to 
talce  dower,  or  the  provisions  in  the 
agreement,  and,  as  she  has  made  a  choice, 
by  that  choice  she  must  al)ide.  The  pro- 
visions In  that  agreement  being  designed 
aa  a  satisfaction  of  her  claim  for  dower, 
she  cannot  accept  the  former  without 
renouncing  the  latter.  The  legal  effect  of 
taking  one  is  to  discharge  the  other. 
Snell.  Eq.  178;  In  re  Vardon's  Trusts,  28 
Ch.  Div.  124;  Herbert  v.  Wren,  7  Cranch, 
870;  Hotchkiss  v.  Quarry  Co.,  66  Conn. 
182, 19  Atl.  Rep.  521. 

Another  point  made  in  the  case  is,  that 
the  court  of  probate  cannot  enforce  an 
election,  that  being  solely  an  equitable 
power.  It  is  true  that  courts  of  probate 
do  not  have  any  general  equity  Jurisdic- 
tion. But  where  an  estate  is  in  settlement 
before  a  court  of  probate,  and  an  equity 
arises  between  the  perpons  interested  in 
such  estate  Incidental  to  and  growing  out 
of  such  interest,  then  that  court  not  only 
may,  but  must,  apply  and  enforce  it,  In 
order  to  do  Justice  to  ail  parties,  and  to 
settle  the  estate.  To  this  extent  courts 
of  probate  have  the  fullest  equity  powers. 
Beach  v.  Norton,  9  Conn.  198;  Society  t. 
Wetmore,  17  Conn.  187;  Asbmead's  Ap- 
peal, 27  Conn.  241 ;  Mix's  Appeal,  85  Conn. 
128;  Vall's  Appeal,  87  Conn.  185;  Hewitt's 
Appeal,  53  Conn.  24,  1  Atl.  Rep.  K16; 
Chase'^s  Appeal,  57  Conn.  236, 18  Atl.  Bep. 
96.  There  is  no  error  In  the  judgment  ap- 
pealed from.    The  other  judges  concurred. 


(17  R.  1.  391) 

State  ex  rel.  Andrews  et  ^t/.  v.  Kbam 
et  al. 

(Supreme  Court  cf  Rhode  ItlandL  June  15, 1891.) 

Quo  Wakramto— Pabties — ^Declariho  Resclt  or 
Electiok. 

1.  la  a  prooeuding  in  the  nature  of  quo  war- 
ranto, against  the  members  of  a  town  coancll, 
they  ma^  all  be  joined  as  respondents,  when  the 
information  avers  that  they  were  all  Illegally 
elected,  in  that  fraudulent  ballots  were  cast  for 
them. 

3.  An  information  which  avers  that  respond- 
ents were  illegally  elected,  and  that  a  large  num- 
ber ol  ballota  were  fraudulently  cast,  all  being 
for  res^ndents,  is  sufBcient  on  demurrer,  al- 
though It  does  not  aver  that  enough  illegal  bal- 
lots were  cast  to  affect  the  i-esult. 

8.  Under  Pub.  St.  R.  I.  o.  10,  S  20,  providing 
that  "the  town  council  shall  proceed  within  two 
days  next  after  the  election  to  count  the  Iwllots, 
*  *  *  and  shall  forthwith  declare  the  resDlt," 
the  function  of  the  councills ministerial,  and  not 
judicial,  and  the  validity  of  the  election  may  be 
inquired  Into  on  gruo  loarranto. 

Information  in  900  warranto  by  the 
state,  on  relation  of  James  H.  Andrews, 
Hector  Scbllier,  Thomas  Jordan,  Edwin 


F.  Hawkins,  Frank  X.  Boberts,  George 
W.  Harris,  and  William  Manchester,  who 
claimed  to  be  town  coancllmen,  against 
Robert  H.  Kearn,  Adam  Bunting,  Frank 
Fltcslmmons,  Benjamin  F.  Harris,  Gilbert 
Carty,  Louis  Gironard,  and  Jobn  B.  Do- 
Ian,  acting  councilmen.  On  demurrer  to 
Information,  demurrer  overruled.  Tbe 
information  alleged  that  a  large  number 
of  illegal  votes  were  cast  for  the  respond- 
ents, but  did  not  state  that  enough  such 
votes  were  cast  to  affect  the  result  of  the 
election.  Pub.  St.  B.  I.e.  10, §  20,  provides 
that  "the  town  council  shall  proceed 
within  ten  days  next  after  the  election  to 
count  the  ballots,  •  •  •  and  sball 
forthwith  declare  the  result." 

Nicholas  Van  Slyck,  Henjamtn  M.  Boa- 
wortb,  and  Cyras  M.  Van  Slyck,  for  re- 
lators. Edward  D.  Bassett,  Jobn  M.  Bren- 
nan,  and  James  F.  Uurpby,  for  resfxind- 
ents. 

Per  Curiam.  Tbe  respondents  urge 
three  grounds  of  demurrer  to  the  informa- 
tion. First,  that  the  several  members  of 
the  town  council  of  Lincoln  are  Joined  as 
respondents  in  the  information,  instead 
of  its  proceeding  against  each  one  sepa- 
rately, as  for  a  distinct  office.  The  court 
Is  of  the  opinion  that  this  is  not  errone- 
ous. While  undoubtedly  the  title  of  a 
single  member  of  the  town  council  to  bis 
ofiSce  may  be  inquired  into  Independently 
of  tbe  title  of  the  others,  the  court  sees  no 
sufflcient  reason  why,  upon  allegations 
which  affect  the  title  of  all  alike,  they  may 
not  be  proceeded  against  in  one  informa- 
tion. They  are  all  members  of  one  body, 
having  Joint  functions;  and,  even  if  it  ap- 
peared that  certain  members  have  been 
properly  elected  and  others  not,  there  Is 
DO  reason  why  a  Judgment  of  ouster 
agaiuBt  those  who  are  not  entitled  to  tbe 
office  may  not  be  rendered.  State  v. 
Simpkins,  77  Iowa.  676,  42  N.  W.  Rep.  616; 
Carrlco  v.  People,  128  HI.  198,14  N.  E.  Rep. 
66;  People  v.  McFall,  124  HI.  642. 17  N.  B. 
Kep.  63;  Gunton  v.  Ingle,  4  Cranch,  C.  C. 
438 ;  Attorney  General  v.  Simonds,  111  Mass. 
256;  People  v.  De  Mill,  15  Mith.  164;  Sym- 
mers  v.  Begem,  Cowp.  489;  Rex  v.  Brown, 
8  Term  B.  674,  note  ft;  Rex  v.  Foster,  1 
Burrows,  573.  While  these  cases  do  not 
definitely  decide  the  question  now  before 
us,  because  some  depend  upon  statutes, 
and  in  others  the  point  was  not  raised, 
nevertlielew  they  show  that  there  la  no 
practical  difllculty  in  dealing  In  the  same 
proceeding  with  the  title  of  several  officers 
to  their  offices  as  members  of  the  same 
body.  No  reason  is  apparent  why  each 
respondent  may  not  Justify  or  disclaim, 
as  each  defendant  in  a  civil  suit  may  sepa- 
rately file  a  plea  which  sets  up  a  distinct 
defense  or  one  peculiar  to  himself.  This 
Information  is  based  upon  one  ground, 
which  Is  common  to  all  the  respondents, 
namely,  that,  by  reason  of  tbe  casting  of 
fraudulent  votes,  none  of  the  respondents 
were  elected,  and  that  tbe  relators  re- 
ceived a  majority  of  all  the  votes  cast  tor 
town  cooncllmen  ol  the  town  of  Lincoln 
at  the  meeting  held  on  the  Ist  day  of 
June,  1891.  This  upon  Its  face  presents  a 
single  ground  of  inquiry,  and  is  ther^ore 
not  bad  upon  demurrer. 
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The  aecond  groand'  nrsed  is  tbat  the 
casting  of  illegal  ballots  dues  not  neceti- 
sarily  annul  an  election,  and  that  tbe  In- 
formation is  deficient  becanse  it  does  not 
state  thatenouKh  illegal  ballots  were  cast 
have  attected  the  result.  Tbis  point  is  uot 
well  taken.  The  recitaJs  in  tbe  Informa- 
tion, already  referred  to,  are  quite  snffl- 
clent  to  negative  tbe  fact  of  the  election 
of  the  respondents.  Moreover,  the  rules 
of  pleading  in  informations  quo  warranto 
are  quite  different  from  the  ordinary  rules 
of  pleading  relative  to  tbe  statement  of  a 
case  by  a  plaintiff  or  prosecutor.  Tbe 
rule  is  laid  down  in  High,  Extr.  Rem. 
(2d  Ed.)  §  716,  that  a  respondent  who 
seeks  to  justify  must  set  out  his  title  spe- 
cially and  distinctly;  tbat  tbe  people  are 
not  bound  to  show  anything,  but  the  re- 
spondent must  show  on  the  face  of  bis 
plea  a  valid  and  sufficient  title,  and,  it  he 
fails  to  exhibit  sufficient  authority  for  ex- 
ercising the  functions  of  the  office,  the 
people  are  entitled  to  Judgment  of  ouster. 
In  support  of  the  statement,  Clark  v.  Peo- 
ple, 15  ill.  218,  217,  is  cited.  See,  also,  sec- 
tioii  712,  note  2,  and  cases  cited. 

Tbe  third  ground  of  demurrer  Is  tbat, 
whatever  the  facts  may  be,  the  town  coun- 
cil is  constituted  the  tribunal  to  determine 
what  arelegal  ballots,  and  to  count  them, 
and  tbat,  therefore,  such  determination 
and  counting  by  the  town  council  were  a 
conclusive  judicial  act,  which  cannot  be 
inquired  into  in  this  form  of  proceeding. 
Tbta  ground  of  demurrer  Is  untenable. 
Tbe  town  council  is  not  a  judicial  body 
for  all  purposes.  It  has  only  a  limited 
jurisdiction,  specially  conferred  upon  it  by 
statute.  In  cases  within  such  jurlsdio- 
.tion,  when  it  acts  upon  its  investlftatioa 
or  discretion,  its  determination  is  conclu- 
sive, except  when  an  appeal  is  provided. 
Under  Pub.  St.  R.  I.  c.  10,  it  Is  apparent 
that  the  duty  of  counting  votes  and  an- 
nouncing the  result  is  a  ministerial  duty. 
In  many  cases  it  is  performed  by  the  mod- 
erators and  clerks  of  town-meetings.  In 
towns  which  are  divided  into  voting  dis- 
tricts, where  it  is  impossible  to  announce 
tbe  general  result,  it  is  provided  that  the 
ballots  shall  be  delivered  to  tbe  town 
clerk,  and  that  they  shall  be  counted  by 
tbe  town  council  In  the  same  manner  as 
prescribed  for  tbe  counting  of  the  ballots 
by  moderators  and  clerks  of  town  and 
ward  meetings.  This  clearly  indicates  a 
ministerial  duty  only,  and  while,  un- 
doubtedly, the  town  council  may  reason- 
ably satisfy  itself  as  to  what  are  the  bal- 
lots proper  to  be  counted,  tbe  same  as  a 
moderator  and  clerk  may  do,  it  does  not 
follow  that  such  an  authority  and  deter- 
mination is  a  conclusive  judicial  act  which 
prevents  an  inquiry  into  tbe  facts  upon  an 
Information  properly  brought  for  tbat 
purpose.    Demurrer  overruled. 

04  Md.  610)  

WssTEKN  Mabtland  R.  Co.  V.  Herold 

et  or. 

iCourt  of  Appeal*  <tf  Maryland.    June  17, 1891. ) 

iHjrUBUM  TO  FaSBINOBB— EKTIRIKG  CAR  -WITHOUT 
FlBMIgalOK— CONTSIBDTOBT  NSOLIGENCB. 

1.  FiointiJt,  Kavingr  .gone  Into  a  sanitariam  in 
s  oar  wliich  was  switched  into  tbe  latter's 
grounds,  boarded  the  same  to  return.    No  one 


was  in  ctiarge,  and,  a  boy  eljrlit  years  old  havlaf 
loosened  the  brakes,  the  oar  ran  at  the  rate  of  10 
miles  an  hour  down  a  grade.  Plaintift  jumped 
off,  and  sustained  injuries.  Held,  that  the  railroad 
was  negligent  in  not  securing  the  car  more  flrmly. 

i).  Plaintift,  finding  the  oar  open,  and  other 
passengers  therein^ntered  a  few  minntes  before 
Its  leaving  time.  Held,  thatsacb  act  was  not  per 
•e  negligence,  and  the  fact  that  the  railroad  and 
the  sanitarium  had  a  regulation  prohibiting  pas- 
sengers from  entering  until  an  offlcial  announce- 
ment that  The  car  was  ready  is  immaterial,  where 
such  regulation  was  not  published  or  posted,  and 
plaintiil  had  no  knowledge  tJiereof. 

8.  Whether  it  was  negligence  for  plaintiff  to 
jnmp  from  ttie  car  at  suoh  time  was  a  question  of 
f aot  for  the  jury. 

4.  The  court  charged  that  if  plaintiff,  know- 
ing that  the  time  for  entering  the  car  had  not  ar- 
rived, nevertheless  entered  same  in  violation  of 
the  rules  of  the  railroad  and  sanitarium,  she  con- 
tributed to  her  injury,  and  tliat  if  she  jumped 
from  the  oar  from  apprehension  of  non-existing 
danger,  or  if  such  jumping  was  not  a  reasonable 
act  of  prudence,  then  they  must  find  for  defend- 
ant fieid,  that  the  defense  of  contributory  neg- 
ligence was  sul&ciently  presented. 

Appeal  from  court  of  common  pleas. 

Action  fur  personal  injuries  by  Autone 
J.  Herold  and  Mary  A.  Herold  against  tbe 
Western  Maryland  Railroad  Company. 
Verdict  and  judgment  for  plaintiffs.  De- 
fendant appeals.    AfQrmed. 

Argued  before  Alvet,  C.  J.,  and  Ibting, 
Robinson,  Bryan,  Briscoe,  Mil.leb,  Mo- 
Shrrry,  and  Fowler,  JJ. 

Charles  Marshall,  for  appellant.  D. 
Meredith  Reese,  for  appellees. 

Robinson,  J.  This  is  an  action  to  re- 
cover damages  for  personal  injuries  sus- 
tained by  the  plainti^s,  and  caused  by  the 
alleged  negligence  of  the  defendant.  On 
the  morning  of  tbe  accident,  the  female 
plaintiff  went,  in  company  with  Mrs. 
Sbradle  and  In  charge  of  one  of  her  chil- 
dren, to  tbe  Wilson  Sanitarium,  a  resort 
for  sick  children,  situated  near  the  main 
line  of  the  defendant  company.  Tbe  car 
in  which  tbe  plaintiff  was  seated  was  at- 
tached to  a  train  that  went  beyond  tbe 
sanitarium,  and,  when  it  reached  tbe 
switch  leading  from  the  main  track  into 
tbe  grounds  of  the  sanitarium,  it  was  de- 
tached, and  pushed  by  an  engine  into  the 
grounds  near  the  building,  in  which  was 
the  office  of  tbe  agents  of  the  sanitarium, 
who  have  charge  of  tbe  visitors,  and  here 
it  was  left  on  the  track  with  brakes  set  to 
secure  it.  Just  before  tbe  time  for  the  vis- 
itors to  return  a  brakeman  in  the  employ 
of  the  railroad  company  went  into  the 
grounds,  and  took  charge  of  the  car  thus 
left  on  the  switch.  The  switch  has  a 
down  grade  towards  the.  main  track,  and 
all  the  brakeman  had  to  do.  was  to  un- 
fasten the  brake,  and  the  car,'by  its  own 
momentum,  ran  down  tbe  switch  to  a 
point  near  the  main  track,  where  it  was 
attached  to  tbe  east-bound  train,  and 
taken  into  tbe  city.  Upon  their  arrival  at 
the  sanitarium,  the  visitors  are  required 
to  leave  their  wraps  at  the  bouse  near 
which  tbe  car  stops,  and  for  which  they 
receive  checks,  vvhich  are  surrendered  when 
thevlBitors  are  ready  to  return  tothe  city. 
By  certain  rules  and  regulations  of  the 
sanitarium  adopted  with  the  consent  of 
tbe  railroad  company,  the  wraps  of  the 
Tisitors  are  not  to  be  given  out  until  tbe 
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'brakeman  has  arrived  and  baa  taken 
Charge  ot  the  car  In  which  the  Tlsltors  are 
to  return  ;  and,  after  the  wrapa  have  been 
given  out,  the  visitors  are  not  to  go  Into 
the  car  until  notice  is  given  by  one  ot  the 
officers  of  the  aanltarinm.  These  rules 
and  regulations  were  not  published,  nor 
were  they  posted  in  the  gnrounds  or  put  up 
In  the  car,  and  ther  only  information  or 
notice  that  the  visitors  bad  of  these  rules 
was  by  aunouncement  made  by  one  of  the 
officers  of  tbe  sanitarium  to  the  visitors 
wbile  tbey  were  at  lunch  or  at  tea.  Tbe 
defendant  proved  that  on  the  evening  of 
the  day  of  the  accident,  and  while  the  vis- 
itors were  at  the  tea-table,  one  of  the  offi- 
cials of  the  sanitarium  gave  notice  that  the 
wraps  would  be  given  out  at  20  minutes  be- 
fore 6  o'clocl[,and  that  no  one  was  to  go  to 
the  car  until  the  official  had  given  the  or- 
ders. Somewhere  about  G  in  the  evening, 
Mrs.  Shra^le  told  the  plaintiff  to  go  with 
tbechti^  she  had  Incharge,  and  secure  seats 
in  the  car,  saying  at  the  same  time  that 
she,  (witness)  would  get  the  plaintiff's 
wraps,  when  tbey  were  given  out.  In  go- 
ing out  to  tbe  sanitarium,  tbe  car  was  so 
crowded  that  the  plaintiff  was  obliged  to 
-stand  with  a  sick  child  in  ber  arms,  and 
this  was  tbe  reason  why  Mrs.  Shradle  di- 
rected her  to  go  to  the  car  in  advance  ot 
the  visitors.  When  she  reached  tbe  car, 
the  plaintiff  found  about  a  dozen  persons 
inside,  all  of  whom  were  women  and  chil- 
dren ;  and,  a  few  minutes  after  she  was 
seated  a  small  boy,  about  seven  or  eight 
years  old,  unfastened  the  brake,  and  the 
car,  by  its  own  momentum,  started  down 
the  grade,  going  at  the  rate  of  about 
10  miles  an  hour.  Finding  no  one  in 
charge  of  tbe  car,  the  plaintiff,  becoming 
alarmed  and  apprehensive  of  danger,  first 
poshed  tbe  child  off  she  bad  in  charge,  and 
then  Jumped  off  herself,  and  in  doing  so 
broke  her  ankle  and  shoulder  blade.  She 
bad  never  been  at  the  sanitarium  before, 
and  had  no  knowledge  of  the  rules  and 
regulations  about  going  to  tbe  car,  and, 
if  such  rules  were  announced  at  the  tea- 
table,  she  did  not,  she  says,  hear  tbe  an- 
nouncement. 

Now,  upon  this  evidence,  the  court,  at 
the  request  of  the  defendant,  instructed 
the]ory:  FInt.  If  they  should  find  that 
by  a  regulation  for  the  conduct  of  persons 
visiting  the  sanltarlnm,  adopted  with  the 
consent  and  authority  of  the  railroad 
company,  that  tbe  bonnets  and  wraps  of 
the  female  plaintiff  and  of  other  visitors 
were  not  to  be  returned  to  her  until  the 
car  of  the  company  was  ready  for  occu- 
pancy by  passengers,  and  until  the  brake- 
man  bad  arrived  to  take  charge  and  con- 
trol of  the  car;  and  if  they  find  that  the 
female  plaintill,  knowing  that  the  time 
appointed  by  the  official  who  received  her 
wraps  and  bonnet  for  the  delivery  there- 
of had  not  arrived,  neverthelesB  went  and 
entered  said  car,  without  her  bonnet  and 
wraps,  and  before  tbe  time  when  tbe 
brakeman  was  to  take  charge  of  the  car 
had  arrived ;  nhd  if  they  further  find  that, 
at  the  time  she  entered  the  car,  it  was  so 
secured  by  the  brakes  that  It  could  not  be 
moved  unless  some  one  should  unloose  the 
brakes  y  and  if  tbey  further  find  that  after 
she  BO  entered,  a  boy,  having  no  relation 


to  the  company,  unloosed  the  brakes,  and 
in  consequence  thereof  tbe  cdr  was  set  in 
motion,  and  the  female  plaintiff  Jumped 
from  the  car,  and  was  injured,— rshe  con- 
tributed thereby  to  her  own  injury,  and 
the  verdict  must  be  for  the  defendant. 
Secondly.  If  tbey  find  that  the  injury  com- 
plained of  resulted  directly  from  the  act  of 
thefemaleplalntiff  in  jumpingfrom  the  car, 
and  would  not  havehappened  but  forthat 
act;  andiftheyfnrtherflndthatsbdjnmped 
from  the  car  from  tbe  apprehension  ofdan- 
gerthatdld  not  exist  in  fact;  Iftbeyfurther 
find  that  the  circumstances  under  which 
she  jumped  from  tbe  car  were  not  such  as 
to  make  It  a  reasonable  act  of  prudence 
on  her  part  to  jump  from  the  car,— then 
their  verdict  must  be  for  'the  defendant. 
In  granting  these  prayers  offered  by  the 
defendant,  the  court  Instructed  the  jury 
that  if  the  female  plaintiff  knowingly  en- 
tered tbe  car  In  violation  of  the  rules  ot 
the  sanitarium  and  of  tbe  company,  or  If, 
having  entered,  even  without  knowledge 
of  such  rules,  she  jumped  from  the  car 
from  an  apprehension  of  danger  which  did 
not  in  fact  exist,  or  which  wonld  cause  a 
person  ot  ordinary  pmdence  to  jump  from 
the  car,  then  the  plaintiff  was  not  entitled 
to  recover.  Tbe  defense  set  up  by  the  com- 
pany was  thus  fully  and  fairly  submitted 
to  the  jury,  and,  whatever  ground  of  com- 
plaint there  may  be  as  to  the  verdict,  it 
does  not  seem  to  ns  the  defendant  has 
any  Just  grounds  of  complaint  as  to  the 
instrnctions  granted  by  the  court.  1 1  is 
insisted,  however,  that  tbe  court  onght 
further  to  have  instructed  the  jury  that 
tbe  evidence  ot  tbe  female  plaintiff  shows 
that  her  own  negligence  directly  contrib- 
uted to  the  Injury,  and  she  was  not,  there- 
fore, entitled  to  recover.  To  this  we  can- 
not agree.  Taking  all  the  facts  into  con- 
sideration, the  court  could  not  say,  as  a 
matter  of  law,  that  the  plaintiff's  own 
negligence  directly  contributed  to  the  In- 
Jury.  The  courf  could  not  say,  as  matter 
of  law,  that  she  was  gnilty  ot  negligence 
in  entering  tbe  car  in  advance  of  the  other 
visitors.  Ttie  rules  and  regulations  which 
It  Is  insisted  she  violated  were  never  pub- 
lished, nor  even  posted  in  a  place  where 
visitors  could  see  and  read  them ;  and,  if 
they  were  announced  at  the  tea-table,  she 
did  not,  she  says,  hear  tbe  announcement. 
She  went  to  the  car  a  few  minutes  only 
before  the  time  for  the  visitors  to  return, 
and  this  she  did  because  there  were  not 
seats  enough  for  all  the  passengers,  and, 
having  a  sick  child  in  charge,  she  was 
anxious  to  secure  a  seat.  She  found  tbe 
car  open,  and  persons  inside,  and,  in  going 
into  tbe  car  under  these  circumstances,  It 
cannot  be  said  as  matter  ot  law  that  she 
was  guilty  of  negligence.  Then  again,  in 
jumping  from  the  car,  she  found  it  going 
down  the  grade  at  a  rapid  rate,  with  no 
one  in  charge  of  it.  The  only  persons  in- 
side were  women  and  children,  some  of 
whom  she  saw  getting  off.  So  whether 
tbe  circumstances  were  such  as  to  justify 
a  prudent  person  in  jumping  from  the  car 
was  a  question  for  the  jury.  And  besidea, 
if  the  railroad  company  did  not  mean  that 
the  visitorB  should  enter  tb«  car  until  tbe 
brakeman  bad  arrived  and  had  taken 
charge  ol  It,  common  prudence  wonld  have 
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euggerted,  It  BeeiuB  to  us,  the  necesslt;  of 
locking  the  car  door,  and,  further,  of  se- 
curins  the  brakes  ]n  a  manner  such  that  a 
boy  eight  years  old  could  not  have  un- 
locked them,  especially  as  the  car  waji 
standing  un  a  switch  with  a  grade  steep 
enough  to  allow  It,  by  its  own  momon- 
tuni,  to  mn  down  It  at  the  speed  of  10 
miles  an  hour.  But,  be  all  this  as  it  may, 
the  defendant  has  no  ground  to  complain 
of  the  rulings  of  the  court  below.  Judg* 
ment  affirmed. 


(»  Conn.  661) 

O'Kebfb  y.  CoHPORATiON  or  St.  Fban- 
tas'  Chusch. 

(Supreme  Court  of  Errort  of  Connecticut.    Deo. 
19, 1890.) 

Bdildino  CktitntACTS— Abandonmsnt  bt  Owkkb 
— Waivbb— EVIDMrCB. 
1.  In  an  action  by  a  contractor  for  the  value 
of  hIssMVioeeandot  material  furnished  inbuild- 
ioer  a  ctaurob,  tbe  contract  for  bnllding  which  he 
claims  was  abandoned  )>y  defendant,  which  con- 
tract  provided  for  extra  work  and  alterations 
should  defendant  order  it.  evidence  of  extra  work 
and  changes  made  by  defendant  in  the  original 
plan,  and  in  the  materials  used,  is  admissible 
for  the  purpose  of  showing  an  abandonment  by 
defendant  only  if  plaintift  shows  that  such  de- 
viations were  not  in  acoordaaca  with  the  provis- 
ions of  the  contract,  and  the  ]uiy  mnst  be  satisfled 
from  the  evidence  of  snoh  deviation  that  it  was 
the  intention  of  the  parties  to  abandon  it. 

3.  A  contract  for  building  a  chtirch  provided 
that  tbe  contractor  should  make  no  claim  for  ex- 
tra work  unless  the  same  should  be  done  in  pur- 
suance of  an  order  from  the  architect,  and  that 
all  snch  daims  shonld  be  made  to  tbe  architect 
in  writing  before  the  next  ensuing  payment,  or 
should  be  held  to  be  abandoned  by  the  contractor. 
field,  that  failure  of  the  contractor  to  make  a 
claim  for  extra  work  in  writing  to  the  architect 
was  an  abandonment  of  his  claim,  even  though 
the  work  was  ordered  verbally  by  the  superin- 
tendent of  the  work,  instead  of  by  the  aroaitect 
in  writing,  as  provided  in  the  contract. 

8.  Where,  In  such  case,  tbe  superintendent, 
when  verbally  ordering  the  extra  nork  to  be 
done,  promises  to  pay  a  certain  amount  for  it,  the 
waiver  of  the  requirement  in  the  contract  that 
claim  for  extra  work  shall,  be  made  by  the  con- 
tractor to  the  architect  in  writing  applies  only  to 
that  particular  piece  of  extra  work. 

4.  In  an  action  by  a  contractor  for  his  serv- 
ices and  material  in  building  a  church,  where  he 
claims  that  defendant  abandoned  the  contract 
for  building  it  for  a  certain  sum,  and  there  is  ev- 
idence tending  to  show  such  abandonment,  evi- 
dence of  the  value  of  the  use  of  plaintUT's  tools 
is  admissible,  as  an  element  in  determining  wliat 

Siaintiff's  services  were  worth,  but  only  on  the 
leory  that  the  contract  was  abandoned. 
S.  In  snch  action,  an  experienced  builder,  who 
examined  ttie  exterior  of  the  church,  but  was  re- 
fused by  the  defendant  admission  to  the  interior, 
may  give  his  opinion,  as  far  as  his  observation 
extended,  as  to  what  it  was  worth  to  build  the 
church. 

6.  Where  snch  contract  provides  that  the  con- 
tractor shall  forfeit  a  certain  amount  for  each 
day  after  a  day  on  whloh  he  agrees  to  complete 
the  baildlng,  if  he  does  not  complete  it  by  that 
time,  parol  evidence  that  defendant's  superin- 
te:  tlent  in  ordering  extra  work  stated  that  he. 
would  not  exact  the  forfeiture  is  admissible  as 
tending  to  show  a  ivaiver  of  snch  tHwision,  but 
not  for  the  purpose  of  showing  a  waiver  in  respect 
to  other  matters. 

7.  A  oontraet  for  building  provided  that,  if 
the  oontraotor  shonld  refuse  or  neglect  to  do  the 
work  reauired,  the  ow^er  might,  "on  a  oerti- 
fication  by  the  architect"  of  the  refusal,  neg- 
lect, or  failure  of  the  contractor,  complete  the 
neglected    work,   and    charge  the   cost    to   the 


contractor.  On  the  contractor's  fallofe  to  ocm- 
plete  certain  work,  tbe  architect,'  on  complaint 
of  the  owner's  superintendent,  and  on  informa- 
tion from  him  that  he  bad  notified  the  contractor 
to  proceed  with  the  work  by  a  certain  day,  di- 
rected the  superintendent,  if  the  contractor  did 
not  then  commence  work,  to  put  oilier  men  on  to 
complete  it,  and  the  architect  wrote  the  con- 
tractor to  commence  work.  On  the  day  specified 
the  superintendent  put  another  man  on  the  work. 
Bdd,  that  the  owner  could  not  charge  the  con- 
tractor with  the  cost  of  completing  the  work, 
since  the  provision  of  the  oontraet  requiring  the 
architect  to  certify  the  contractor's  uilure  was 
not  complied  with. 

Appeal  from  superior  court,  Hartford 
county;  Prentice,  Judge. 

A.  P.  Hyde  and  J.  O'Neill,  for  appellant. 
J.  L.  Hunter  ftnd  E.  B.  Samaer,  for  ap> 
pellee. 

Cabpenter,  J.  This  is  an  action  to  re- 
cover for  materials  furnished  and  labor 
perturmed  in  the  construction  of  a  church 
edifice.  The  complaint  contains  only  the 
common  counts.  The  first  defense  is  a  de- 
nial of  the  allegations  in  the  complaint. 
Tbe  second  sets  up  a  written  contract  un- 
der which  tbe  labor  and  materials  were 
furnished.  The  third  alleges  a  disagree- 
ment of  the  parties  as  to  extra  compensa- 
tion, a  submidsion  of  that  matter  to  the 
arbitrament  of  the  architect,  and  an 
award  by  him  that  the  plaintiff  was  not 
entitled  to  compensation  tor  extras,  etc. 
Tbe  fourth  defense  is  that  under  the  con- 
tract tbe  plaintiff  is  liable  to  a  forfeiture 
uf  f25  Tier  day  for  815  days.  In  consequence 
of  a  failnretto  complete  the  contract  within 
the  time  stipulated.  Tbe  fifth  is  that  the 
defendant  paid  to  tbe  plaintiff  over  f 46,- 
000.  The  sixth  sets  up  the  payment  of 
over  f3,000  to  one  Patrick  Maher,  a  sub- 
contractor, for  labor  performed  by  him. 
Tbe  seventh  alleges  that  tbe  plaintiff  neg- 
lected certain  work,  etc.,  and  that  by  di- 
rection of  the  architect  the  defendant 
caused  said  work  to  be  done  at  an  expense 
of  over  *2,000.  The  plaintiff  replied  to  the 
answer  in  substance  as  follows'  To  tbe 
second,  fourth,  and  seventh  defenses,  that 
the  contract  therein  referred  to  had  been 
abandoned ;  the  third  defense  was  denied: 
the  fifth  was  denied,  except  as  admitted 
by  tbe  credits  given;  and  all  tbe  para- 
graphs of  the  sixth  defense  were  denied. 
The  defendant  denied  all  the  allegations 
in  the  plaintiff's  replication.  The  case 
was  tried  to  the  }ury,  and  a  verdict  ren- 
dered for  tbe  plaintiff.  The  defendant  has 
appealed. 

The  first  reason  of  appeal  Is  "that  the 
court  erred  in  admitting  parol  evidence  to 
prove  that  the  excavations  for  the  founda- 
tion walls  were  made  deeper  than  shown 
on  the  plans,  and  that  changes  were  made 
in  the  foundation,  forthe purpose  of  show- 
ing that  the  written  contract  had  been 
rescinded  or  abandoned."  For  the  pur- 
pose of  proving  that  the  contract  was 
abandoned  by  the  parties,  the  plalntitt 
relied  upon  the  acts  and  conduct  of  the 
parties  subsequent  to  tbe  execution  of 
the  contract,  and  during  the  prog^ress  of 
tbe  work,  and  upon  the  circumstances  un- 
der which  the  work  was  done;  and  dur- 
ing the  trial  he  offered  a  variety  of  evi- 
dence touching  such  acts,  conduct,  and 
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clrcamBtances.  Included  In  the  evidence 
so  offered  was  evidence  that  variona 
cbangeB  were  made  in  the  plan  and  con^ 
Btruction  of  the  building  from  that  con- 
templated by  the  contract,  and  of  how 
those  changes  were  ordered.  Such  evl- 
dence  was  objected  to  by  the  defendant, 
and  admitted  by  the  court.  The  evidence 
Bo  objected  to  and  received  was:  (1)  That 
the  foundation  walls  were  carried  to  a 
much  greater  depth  than  Intended  in  the 
original  plan  or  called  for  in  the  speclflca- 
tlons  and  contract;  that  they  were  so  car- 
ried under  directions  from  the  authorized 
•gent  of  the  defendant,  and  under  a  prom- 
ise by  him  to  pay  therefor.  (2j  Thatgranlte 
instead  of  brick  wtks  used  for  building  the 
basement  walls.  (3)  Thatgranlte  instead 
of  brown  stone  trimmings  was  used 
throughout  the  building,  (4)  That  North 
Haven  brick  instead  of  Springfield  brick 
was  used  in  the  construction  of  the  walls. 
(5)  That  slate  instead  of  galvanized  Iron 
was  used  upon  portions  of  the  root. 

The  objection  to  this  evidence  was  that 
the  contract  provided  for  changes  and  ex- 
tras, and  therefore  that  it  did  not  tend  to 
prove  an  abandonment  of  the  contract. 
As  to  the  foundation  wails,  there  was  a 
further  objection,  namely,  that  the  con- 
tract itself  required  that  the  foundations 
should  be  dug  down  until  a  proper  and 
suitable  bed  should  be  reached;  so  that 
'What  was  done  in  that  respect  was  strict- 
ly in  performance  of  the  contract,  not- 
withstanding the  direction  of  the  agent 
and  an  express  promise  by  him  to  pay. 
Among  the  requirements  of  the  contract 
relative  to  altera tious  and  extra  work 
are  the  following:  "The  architect  may  re- 
quire any  alteratlo.ns  in  the  work  shown 
or  described  In  the  drawings  or  specifica- 
tions, and  in  every  such  case  the  price  here- 
by agreed  to  be  paid  for  the  said  work 
shall  be  Increased  or  diminished  as  the 
case  may  require,  according  to  a  fair  and 
reasonable  valuation  of  the  work  added 
or  omitted."  "The  contractor  shall  make 
no  claim  for  extra  work  unless  the  same 
sbtll  be  done  in  pursuance  of  a  written 
order  from  the  architect,  and  all  such 
claims  shall  be  made  to  the  architect  in 
writing,  before  the  next  ensuing  payment, 
or  shall  be  considered  abandoned  by  the 
contractor. "  Clearly  the  performance  of  a 
contract  according  to  its  terms  la  no  evi- 
dence that  the  contract  was  abandoned; 
on  the  contrary,  it  Is  cogent  evidence  that 
it  was  not  abandoned.  If,  therefore,  the 
defendant  could  have  shown  such  a  per- 
formance, it  would  have  put  an  end  to 
this  contention  of  the  plaintiff;  and  this 
is  true  of  deviations  from  the  contract. 
If  such  deviations  are  provided  for  and 
made  in  the  manner  prescribed.  It  was 
therefore  incumbent  on  the  plaintIR,  in 
order  to  make  such  evidence  available,  to 
show  not  only  that  the  contract  was  de- 
parted from,  but  also  that  the  contract 
was  not  followed  in  making  such  depart- 
ure. Strictly  speaking,  the  first  step  in 
the  proof  was  to  show  the  deviation,  and 
the  next  to  show  that  it  was  not  under 
the  contract.  The  first  was  admissible  as 
a  preliminary  step,  or  as  laying  the  founda- 
tion for  the  second.  If,  under  the  second 
branch,  there  was  any  evidence  for  the 


Jury  to  consider,  the  plaintiff  was  entitled 
to  the  first,  and  the  evidence  was  properly 
received. 

There  were  several  partlcularaln  which  it 
was  claimed  that  the  contract  had  been 
departed  from.  The  number  of  such  vari- 
ations was  a  circumstance  which  the  Jury 
might  properly  consider.  If  changes  were 
made  in  the  plan  or  specifications  with  re- 
spect to  the  materia]  used,  or  the  style 
and  quality  of  the  work,  without  taking 
the  steps  pointed  out  in  the  contract,  as 
there  were  in  some  instances,  the  manner 
of  making  such  changes  was  some  evi- 
dence that  the  parties  did  not  regard  the 
contract  as  still  in  force.  Numerous  In- 
stances are  referred  to  In  the  supplement- 
al finding.  It  Is  there  found  that  evidence 
was  offered  by  the  plaintiff  to  show  that 
all  the  various  alterations  in  the  building 
were  made  without  any  requirement  there- 
for from  tliearchitect  as  provided  in  para- 
graph 6  of  the  contract,  but  by  the  par 
ties,  and  at  the  requeat  of  the  defend- 
ant ;  that  the  parties  never  recognized  the 
written  order  of  the  architect  as  a  basis 
of  a  claim  for  extra  work,  as  specified  in 
paragraph  14  of  the  contract,  but  wholly 
ignored  this  requirement  from  first  to 
last;  that  the  parties  wholly  disregarded 
the  provision  of  paragraph  14  that  no 
claim  for  extra  work  would  be  recognised 
unless  made  to  the  architect  In  writing  be- 
fore the  next  ensuing  payment;  that  the 
parties  Ignored  the  provision  In  the  con- 
tract as  to  date  and  penalty  for  comple- 
tion, as  provided  in  paragraph  11  of  the 
contract,  and  the  provisions  of  para- 
graph 12  as  to  the  mode  of  obtaining  al- 
lowance of  additional  time,  and  acted  up- 
on mutual  agreement;  that  the  defend- 
ant, without  the  knowledge  of  the  plain- 
tiff, employed  Patrick  Maher  to  work  lay- 
ing up  the  brick  walls,  the  laying  of  which 
walls  was  included  in  the  contract,  with- 
out terminating  the  employmeut  of  the 
plaintiff,  as  provided  in  paragraph  18  of 
the  contract,  and  in  disregard  of  the  pro- 
vlalona  of  that  paragraph  in  regard  to 
employing  other  persons  and  as  to  the 
expense  incurred  thereby  ;  that  payments 
on  account  of  the  work  were  not  made  in 
the  amounts  or  at  the  times  provided  in 
the  contract;  and  that  the  payments 
were  invariably  made  as  the  parties  ver- 
bally agreed,  and  never  upon  the  certifi- 
cate of  the  architect,  a»  provided  in  para- 
graph 16. '  Dpon  this  atatement  of  the 
caae  it  is  impossible  for  us  to  say  that  the 
evidence  objected  to  was  Improperly  per- 
mitted to  go  to  the  jury;  especially  as  the 
court  was  careful  to  explain  to  them  the 
nature,  force,  and  effect  of  the  contract, 
and  to  caution  them  not  to  find  an  annul- 
ment or  abandonment  unless  the  evidence 
satisfied  thom  that  both  parties  intended 
to  set  aside  the  contract  and  disregard 
its  provisions. 

The  second  reason  of  appeal  raises  the 
question  whether  parol  evidence  was  ad- 
missible of  a  promise  by  the  defendant  to 
pay  extra  compensation  for  excavating 
tor  the  foundation  walla  deeper  than  the 
plans  called  for.  In  the  defendant's  brief 
it  is  said  that  the  evidence  we  have  al- 
ready considered  was  admitted  by  tho 
coart  against  the  defendant's  protest,  as 
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evidence  that  the  parties  had  waived  the 
written  provisions  of  the  contract  as  to 
extras.  We  do  not  find  In  the  record  that 
the  evidence  was  offered  or  received  tor  the 
parpoae  of  proving  a  waiver.  Technically, 
therefore,  there  Is  somn  difficulty  in  consid- 
ering the  question  as  a  question  of  evi- 
dence. But  the  same  question  Is  raised  In 
another  form.  The  defendant's  sixth  re- 
quest is  as  follows:  "The  agreement  pro- 
vides that  the  contractor  shall  make  no 
claim  for  extra  work  unless  the  same  shall 
be  done  in  pursuance  of  a  written  order 
from  the  architect;  and  that  all  such 
claims  shall  be  made  to  the  architect  in 
writing  before  the  next  ensuing  payment, 
or  shall  be  considered  abandoned  by  the 
contractor.  Now,  this  clause  protects  the 
defendant  against  ail  claimsfor  extra  com- 
pensation that  are  not  wholly  independent 
of  the  contract,  unless  the  certiflcate  of 
the  architect  in  writing  Is  produced,  and 
his  claim  for  extra  compensation  waamade 
In  writing  as  required  by  the  contract; 
and,  so  tar  as  this  part  of  the  case  is  con- 
cerned, the  case  is  not  altered,  although 
the  additional  work  was  ordered  by  the 
general  ajgent  of  the  defendant  corpora- 
tion. *  The  court  did  not  so  charge,  but 
charged    as   follows:  "If,    however,   the 

?lalntlff  excavated  to  a  greater  depth  than 
have  indicated  was  bis  duty  to  do  upon 
the  promise  of  Father  Fagan  to  pay  him, 
then  sncb  promise  would  be  upon  good 
consideration  as  to  such  additional  work, 
and  the  plaintiff  would  be  entitled  thereby 
to  a  reasonable  allowance  therefor  as  an 
extra.    But  the  amount  for  which  sncb  al- 
lowance should  be  made  should  be  con- 
fined to  the  work  done  In  excess  of  what 
was    necessary    to    obtain    the    required 
foundation  or  bed.    The  result  would  be 
the  same  if  excavations  not  required  in  the 
contract  were  ordered  merely,  for  the  law 
ordinarily  impllps  a  promise  to  pay  a  rea- 
sonable price  where  work  one  is  not  bound 
to  do  Is  directed  and  done.    These  last 
two  items,  as  to  the  plaintiff's  right  to  re- 
cover for  unrequired  excavation,  demand 
8ucb    qualification   as  arises  by  virtue  of 
paragraph  fourteen,  which  reads  as  fol 
lows:   'Thecontractorshallmakeno  claim 
for  extra  work  unless  the  same  shull  be 
done  in  pursuance  of  a  written  order  from 
the  architect,  and  all  such  claims  shall  be 
made  to  the  architect  in  writing  before 
the  next  ensuing  payment,  or  shall  becon- 
Bidered    abandoned    by   the   contractor.' 
This    paragraph    makes    two  conditions 
precedent  to  the  right  to  recover  for  ex- 
tras,— one,  a  written  order  of  the  archi- 
tect ;  and  the  other,  the  filing  of  a  claim 
with  the  architect  before  the  next  ensuing 
payment.    Unless  waived,  this  provision 
remains  a  valid  portion  of  the  contract, 
abROlntely  binding  upon  the  parties,  how- 
ever faarsh  It  may  appear  to  be.    Such 
provisions  are  not  inserted  in  contracts 
for  naught,  and  are  not  to  be  disregarded. 
The  parties,  however,  might,  by  express 
agreements,  or  by  acts  or    conduct  from 
which  agrreements  could  be  reasonably  in- 
ferred, waive  it,  or  either  condition  of  it, 
either  entirely,  as  to  the  whole  work,  or 
as    to    any  portion    of  the  work.    Such 
waiver  yon  would  be  Justified  in  finding 
from  sncb  repeated  or  continued  disregard 


of  its  provisions  as  to  indicate  that  the 
parties  had  no  intention  to  rely  upon 
them,  and  had  been  led  to  act  according- 
ly. If  you  should  find  such  waiver  from 
the  evidence,  whether  the  same  be  entire 
or  partial,  you  will  of  course  give  no  effect 
to  the  condition.^  expressed  therein  to  the 
extent  of  the  waiver.  In  the  absence  of 
waiver,  however,  you  will  give  them  ef- 
fect. "  Thenlnth  reason  of  appeal  is  "  that 
the  court  erred  in  neglecting  to  charge  as 
requested  by  the  defendant  in  each  one  of 
the  ten  written  requests;"  and  the  elev- 
enth is  "  that  the  court  erred  In  its  charge 
on  tlie  subject  of  a  waiver  of  the  stipula- 
tions in  the  written  contract."  Thus  the 
question  discussed  Is  fairly  presented  In 
the  objections  to  the  charge. 

We  are  Inclined  to  think  that  the  defend- 
ant was  entitled  to  the  charge  substan- 
tially as  requested.  The  contract  was 
careful  to  provide  In  explicit  terms  the 
course  to  be  pursued  If  extra  work  was 
to  be  paid  tor,  and  that,  It  that  course 
was  not  taken,  the  work  was  to  be  re- 
garded as  Included  in  the  contract,  and 
the  contractor  not  entitled  to  extra  pay. 
Yet,  notwithstanding  this,  the  plaintiff 
claimed  on  the  trial  that  he  had  done  a 
larg«  amount  of  extra  work  for  which  he 
was  entitled  to  pay,  while  conceding  that 
the  provisions  of  the  contx'act  had  not 
been  complied  with.  The  only  ground  on 
which  this  claim  can  be  sustained  is  that 
there  had  been  a  waiver  of  the  conditions 
of  the  contract ;  for,ltwIll  be  remembered, 
the  requests  and  the  charge  proceed  upon 
the  theory  that  the  contract  bad  not 
been  abandoned.  The  contract  provided 
for  changes,  and  that  there  should  be  no 
extra  pay  therefor  except  under  certain 
conditions.  The  refusal  to  charge  as  re- 
quested, and  the  charge  as  given,  gave  the 
jury  to  understand  tliat  they  were  at  lib- 
erty to  Infer  a  waiver  from  the  fact  that 
changes  were  thus  made.  It  proved  just 
as  strongly  that  theparties  contemplated 
that  the  work  should  be  done  without  ex- 
1;ra  compensation.  We  suppose  the  law  to 
be  that  the  contract  must  control  unless 
Its  provisions  have  been  clearly  waived. 
Home  of  the  authorities  maintain  that 
there  must  be  au  express  waiver;  and  all 
agree  or  should  agree  that  nothing  short 
of  evidence  of  the  most  satisfactory  char- 
acter should  be  permitted  to  brush  aside 
a  contract  which  the  parties  have  deliber- 
ately made.  They  have  determined  that 
certain  things  shall  be  proved  only  by 
written  evidence.  To  that  extent  that 
is  the  law  of  this  case.  It  is  the  duty  of 
the  court  to  enforce  that  law,  unless  It 
clearly  appears  that  the  parties  them- 
selveshaveabrogated  It.  Has  It  been  thus 
abrogated?  The  conditions  of  the  con- 
tract we  are  now  considering  were  insert- 
ed for  the  benefit  of  the  owner.  There  Is 
certainly  no  presumption  that  he  has 
waived  them.  He,  and  he  alone,  can  waive 
them.  No  act  or  omission  by  the  plaintlfi 
will  be  of  any  avail.  If  the  owner  has  in- 
tentionally relinquished  a  known  right, 
the  plalntilT  should  be  able  to  show  it, 
either  In  express  terms,  or  by  acts  and  con- 
duct equivalent  thereto.  Equivocal  con-, 
duct,  or  conduct  of  doubtful  import,  is  not 
sufficient. 
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On  tbe  qaestlon  of  abandonment  wesns- 
tained  the  court  in  admitting  evidence 
that  the  terms  of  the  contract  were  re- 
peatedly disregarded.  But  there  is  a  dis- 
tinction between  that  question  and  the 
one  we  are  now  considering.  Rescission 
of  a  contract  is  one  thing ;  waiving  some 
of  its  terms  la  quite  another.  Besciseion 
required  concurrent  action  by  both  par- 
ties,—a  meeting  of  minds.  A  waiver  Is  the 
act  of  the  party  for  whose  benefit  the  con- 
dition exists.  The  fact  that  the  otherpar- 
ty  failed  to  comply  with  the  condition  Is 
no  evidence  that  the  party  to  be  benefit- 
ed by  it  Intended  to  waiveit.  It  devolved 
upon  the  plaintiff  in  each  instance  to  pro- 
cure a  written  order  from  the  architect 
and  to  make  his  claim  in  writing.  His 
failure  to  do  so  in  one  Instance  does  not 
tend  to  prove  a  waiver  by  the  defendant. 
Repeated  failureei  add  nothing.  Ciphers 
added  to  clphera  Indefinitely,  the  result  is 
the  same, — nothing. 

But  It  is  said  in  tbe  matter  of  the  foun- 
dation walls  thedefendant  promised  to  pay 
extra.  The  defendant  denied  that  such  a 
promise  was  made.  If  the  plaintiff  had 
complied  with  tbe  conditions  of  the  con- 
tract, tbe  contract  Itself  would  have  con- 
tained a  promise,  and  there  would  have 
been  no  occasion  for  a  verbal  promise. 
Tbe  latter  is  not  a  substitute  for  the  for- 
mer. Being  disputed,  a  controversy  ex- 
ists snch  as  the  contract  was  intended  to 
avoid.  Conceding  that  tbe  evidence  of  tbe 
plaintiff  that  there  was  a  promise  tended 
to  prove  a  waiver,  its  effect  must  be  limit- 
ed to  that  one  Instance. 

It  also  appears  that  the  parties  agreed 
verbally  upon  J300  extra  for  the  substitu- 
tion of  granite  for  brick  walls  in  tbe  base- 
ment. Respecting  that  there  Is  no  dispute. 
That  proves  a  waiver  in  that  instance, 
but  it  does  not  tend  to  prove  a  waiver  In 
all  Instances.  As  Injustice  may  have  been 
done,  we  think  tbe  defendant  is  entitled 
on  this  ground  to  a  new  trial. 

Tile  third  reason  of  appeal  is  as  follows: 
"The  court  erred  in  permitting  the  plain- 
tiff to  prove  that  the  use  of  tools,  etc.", 
was  worth  f4,622.  There  is  no  allegation 
in  the  complaint  that  thedefendant  prom- 
ised to  pay  ten  per  cent,  profit  upon  tbe 
cost  of  the  work."  Upon  the  theory  that 
the  contract  remained  in  force,  and  that 
the  work  was  done  under  it,  this  evidence 
was  irrelevant  and  not  admissible.  Upon 
tbe  theory  that  the  contract  was  aban- 
doned, we  do  not  see  why  it  was  not  ad- 
missible as  an  element  in  determining  what 
the  work  was  reasonably  worth  ;  not  as 
a  rule  of  damages,  nor  as  necessarily 
showing  that  that  item  was  to  be  recov- 
ered, but  simply  as  a  circumstance  to  be 
considered  In  ascertaining  the  value  of 
tbe  plaintiff's  services.  For  that  purpose 
we  do  not  think  the  allegation  of  a  spe- 
cial promise  in  the  complaint  necessary. 
Tbe  case  does  not  inform  us  whether  the 
Jary  assessed  damages  upon  tbe  one  theo- 
ry or  the  other,  and  we  do  not  find  in  tbe 
record  that  tbe  court  limited  tbe  evi- 
dence as  indicated  above. 

The  Ufth  reason  of  appeal  is  "  that  the 
court  erred  in  permitting  Mr.  Darling  to 
say  what  It  was  worth  to  build  the 
cburcb."     Mr.  Darling  was  a    practical 


builder  of  experience,  and  had  examined 
thechurch  in  question,  although  refused  ad- 
mission to  the  interior.  We  cannot  say 
that  it  was  error  to  receive  this  evidence. 
The  witness  was  competent  to  speak  so 
far  as  bis  observation  extended,  and  bis 
evidence  may  bave  been  of  some  value. 

Tbe  sixth  reason  of  appeal  is  "that  tbe 
court  erred  in  admitting  parol  evidence  to 
show  that  the  f25  forfeiture  woald  nut  be 
exacted."  Tbe  record  shows  that  "tbe 
plaintiff  was  interrogated  in  chief  with  re- 
gard to  a  conversation  had  by  him  witb- 
Father  Fagan  at  the  time  the  foundation 
was  being  dug,  as  to  the  contract  provis- 
ion concerning  the  date  of  completion  and 
tbe  penalty  for  non-performance.  Counsel 
claimed  to  show  by  the  witness  that  he 
spoke  to  Father  Fagan  about  tbe  delay 
which  would  be  Involved  In  tUe  Increased 
foundation  work,  and  asked  faim  it  he, 
under  the  circumstances,  intended  to  bold 
the  witness  to  completion  by  the  day 
fixed;  and  that  Father  Fagan  then  in- 
formed him  that  the  f  25  forfeiture  would 
not  be  exacted  or  words  to  that  effect. " 
The  defendant's  counsel  objected.  Tbe 
plaintiff's  counsel  claimed  tbe  evidence 
"as  tending  to  show  a  waiver  of  that 
stipulation  in  the  contract,  if  it  should  be 
found  to  bave  remained  in  force."  Tbe 
court  admitted  the  evidence.  ■  We  think 
tbe  evidence  was  properly  received  for  tbe 
purpose  claimed,  but,  for  reasons  already 
given,  we  think  it  was  not  admissible  for 
the  purpose  of  proving  a  waiver  in  respect 
to  other  matters. 

Tbe  defendant  In  its  eighth  reason  of  ap- 
peal complains  that  the  court  refused  to 
charge  as  requested,  and  of  the  charge  aa 
given.  The  request  is  as  follows:  "By 
tbe  terms  of  thecontract,  Mr.  O'Keefe.  (be 
plaintiff,  was  bound  to  complete  the  same 
before  the  1st  day  of  February,  1883.  It 
was  furtlier  agreed  that  the  neglect,  delay, 
or  fault  of  any  other  contractor,  or  that 
any  alterations  that  might  be  required, 
should  not  release  Mr.  O'Keefe  from  the 
obligation  to  finish  his  work  before  tiie 
l9t  day  of  February,  or  from  the  damages 
to  be  paid  for  his  default,  unless  he  made 
his  claim  in  writing  nt  tbe  time  of  such 
neglect,  default,  or  delay,  and  tbe  archi- 
tect certified  that  an  allowance  of  addi- 
tional time  ought  to  be  made.  Now,  I 
charge  you  that  unless  Mr.  O'Keefe  fin- 
ished tbe  work  to  be  done  by  him  under 
thecontract  before  tlielst  day  of  Febru- 
ary, 1883,  he  is  liable  to  the  defendant  at 
the  rate  of  S26  per  day  forevery  day  there- 
after that  tbe  work  remained  unfinished, 
unless  Mr.  O'Keefe  claimed  in  writing  that 
the  alleged  neglect,  default,  or  delay  hin- 
dered him  in  the  completion  of  his  work 
under  the  contract,  and  unless,  further, 
the  architect  certified  that  an  allowance 
of  additional  time  ought  to  be  made;  and 
it  would  be  your  duty  to  set  oft  and  deduct 
and  recoup  against  any  claim  whicb  the 
plaintiff  may  have,  growing  out  of  the 
coustructlon  of  the  church,  f  25  per  day  for 
every  day  the  completion  of  this  contract 
was  delayed  after  the  1st  day  o*  Febru- 
ary, 1883,  not  including  Sundays,  bow- 
ever."  The  court  charged  as  follows: 
"The  law  is  so,  gentlemen,  that  time  lim- 
its become  reasonably  enlarged  by  altera- 
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tiona  or  enlargements,  npon  tbe  owner's 
reqnest  or  sngKestlon  tbat  work  be  done 
which  delays  thepertonnance  of  the  work, 
the  extension  being  measured  by  the  delay 
thus  caused.  But  there  is  another  provis- 
ion In  the  contract  which  enters  into  this 
matter,  and  determines  the  rights  ol  the 
parties  to  extension,  being  paragraph 
twelve  of  thecon  tract,  to-wit:  ^The  own- 
er shall  not  be  liable  to  the  contractor  for 
any  neglect,  default,  or  delay  of  any  other 
contractor  npon  the  building;  nor  shall 
any  such  neglect,  delay,  or  default  of  any 
other  contractor,  or  any  alterations 
which  may  be  required  in  the  work,  or 
any  damage  which  may  happen  thereto 
by  fire  or  otherwise,  release  the  contract- 
or from  the  obligation  to  finish  the  work 
within  the  time  aforesaid,  or  from  the 
damages  to  be  paid  In  default  thereof,  un- 
less claim  is  made  in  writing  at  tbe  time  of 
each  alleged  neglect,  default,  or  delay,  and 
the  architect  shall  certify  that  an  allow-^ 
ance  of  additional  time  ought  to  be  made, 
In  which  case  the  contractor  shall  be  re- 
leased from  tbe  payment  of  the  stipulated 
damages  for  the  additional  time  so  certi- 
fied, and  no  more.'  Thlsparagrapfa  would 
bar  tbe  plain  tIR  from  any  claim  tor  exten- 
sion of  time  by  operation  of  extras,  unless 
yon  shall  find  that  this  provision  was  also 
waived  by  the  parties.  Oentlumen,  I  bare 
occasion  to  say  much  to  you  of  waivers  of 
contract  provisions.  I  would  not  have 
yon  thereby  infer  that  waivers  are. to  be 
lightly  inferred  or  contracts  lightly  disre- 
garded. Contracts  are  evidences  of  obli- 
gations assumed,  and  are  supposed  to  be 
entered  into  with  deliberation.  They  are 
not  to  be  brushed  aside  at  convenience  or 
without  cause.  Ol  course,  parties  who 
are  competent  to  contract  are  competent 
to  change  their  contracts,  and  waive  con- 
ditions in  their  favor,  but  changes  and 
waivers  must  be  found  upon  sufficient  ev- 
idence. '  A  waiver  is  a  relinquishment  of  a 
known  right.  Such  a  relinquishment  may 
arise  as  I  hare  already  described  to  yon, 
bnt  it  is  not  to  be  presumed  without  suffi- 
cient evidence  of  an  agreement  to  waive 
upon  some  manner  of  consideration  or  of 
acts  or  conduct  indicative  of  an  Intention 
to  waive,  npon  which  the  other  party  had 
a  reasonable  right  to  rely,  and  did  in  fact 
rely . "  The  court  charged  substantially  as 
requested,  except  that  the  Jury  were  al- 
lowed to  give  effect  to  a  waiver,  if  they 
should  And  that  there  was  one.' 

The  seventh  reason  of  appeal  is  "that 
the  court  erred  in  neglecting  to  charge  the 
Jury  as  requested  by  the  defendant  in  refer- 
ence to  the  money  paid  Maherinthe  spring 
ol  1888,  for  completing  tbe  brick-work, 
and  its  charge  on  this  point  was  errone- 
ous." The  plaintiff  sublet  the  brick-work 
to  one  Maher  for  the  sum  of  fS.OOO  by 
written  contract.  This  contract  was  left 
with  tlie  defendant  with  permission  to  pay 
Maher  weekly  on  account  of  said  sum  of 
f3,<KK).  This  sum  was  exhausted  by  the 
close  of  the  year  1S82,  and  the  brick-work 
was  not  completed.  In  March  following 
Fagan  orally  requested  theplaintiff  tocom- 
plete  the  brick-work,  beginning  on  or  before 
April  14th.  He  then  called  tbe  architect's 
attention  to  the  matter,  and  informed 
bim  of  his  request  to  the  plaintiff.    Tbe 


architect  ther«apon  verbally  directed  him, 
if  work  was  not  began  by  that  date,  to 
pnt  men  on  and  complete  the  Maher  con- 
tract. The  architect  also  wrote  the  plain- 
tiff to  resume  the  work  by  the  day  above 
named.  Upon  the  day  named,  work  not 
having  been  resumed,  Fagan  telegraphed 
Maher  to  come  and  complete  the  work. 
Maher  did  so,  and  Fagan  then  paid  him, 
in  addition  to  the  sum  of  $8,000,  tbe  sum 
of  f  2,740,  for  the  work  so  done.  It  was 
not  claimed  that  the  plaintiff  aathorieed 
such  payment  in  excess  of  f  3,000;  and  tbe 
plaintiff  offered  evidence  to  prove  that  he 
never  knew,  until  long  after,  that  such 
payment  was  made,  or  that  Maher  was 
doing  the  work  otherwise  than  in  fulfill- 
ment of  his  contract  with  the  plaintiff; 
that  he  had  in  March  served  a  formal  no- 
tice upon  Maher  that  be  forthwith  com- 
plete his  contract,  and  that  he  supposed 
the  work  was  being  done  by  Maher  in  pur- 
suance of  this  demand.  There  was  no  ev- 
idence of  any  notice  or  intimation  to  the 
plaintiff  of  any  purpose  on  tbe  part  of  the 
defendant  to  avail  itself  of  the  rights  con- 
tained in  paragraph  13  of  the  contract,  or 
of  any  other  action  of  the  parties,  or  at 
any  other  act  or  certification  ol  the  archi- 
tect than  that  above  stated.  Tbe  defend- 
ant's counsel  requested  the  court  to  in- 
struct  tbe  Jury  that,  if  they  found  the 
aforesaid  facts  claimed  to  have  been 
proved  by  the  defendant  to  be  proved, 
the  defendant  would  have  the  right  to  de- 
duct the  sum  of  f  2,740  from  any  amount 
which  might  be  found  due  the  plaintiff. 
The  court  did  not  so  charge,  but  that "  the 
contract  is  clear  in  pointing  out  a  way  by 
which  tbe  defendant  might  become  entitled 
to  complete  neglected  or  delayed  work. 
Ifyoa  should  find  that  that  mode  was 
followed  in  tbe  Maher  matter,  I  instruct 
you  that  the  defendant  might  properly 
charge  tbe  expense  incurred  to  O'Keefe's 
account.  But  It  is  necessary  that  the  con- 
ditions or  terms  of  the  contract  be  strictly 
followed  to  entitle  such  charge  to  be  made. 
One  of  these  conditions  is  a  certification 
by  the  architect  of  the  refusal,  neglect,  or 
failure  of  the  contractor.  The  defendant 
relies  upon  the  fact,  as  claimed,  that  tbe 
architect,  upon  complaint  of  Father  Fa- 
gan, representing  the  defendant,  and  upon 
information  from  him  that  he  had  notified 
O'Keefe  to  proceed  with  the  work  by  a 
day  specified,  had  directed  him  (Father 
Fagan)  that  if  he  (O'Keefe)  did  not  com- 
mence work  by  that  day,  to  put  men  on 
and  complete  tbe  work.  This  direction, 
together  with  proof  of  a  notice  from  Fa>- 
ther  Fagan  to  O'Ke^e  as  stated,  and  of  a 
notice  from  the  architect  to  O'Keefe  to 
begin  work  by  the  day  named,  are  claimed 
as  satisfying  the  provisions  of  the  con- 
tract. I  charge  yon,  gentlemen,  tbat  such 
facts  would  not  constitute  such  a  compli- 
aace  with  the  contract;  would  not  consti- 
tute such  a  certification  by  the  architect 
us  to  entitle  the  work  to  be  completed  by 
the  defendant  upon  the  plaintiff's  ac- 
count." We  think  that  the  d^endant  was 
not  entitled  to  the  instruction  requested, 
and  that  the  inatructiun  given,  holding 
the  defendant  to  a  strict  compliance  with 
the  terms  of  the  contract,  was  proper,  ifi 
their  brief  tbe  coansel  for  the  defendant 
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■ay :  "  In  any  view  of  the  case,  the  defend- 
ant paid  Maher  f2,740  tur  laying  brick 
whicb  the  plaintiff  was  bound  by  the 
written  contract  to  lay.  •  •  •  If  one 
baa  paid  money  for  the  benefit  of  another, 
which  the  latter  was  legally  bound  to 
pay,  and  has  done  bo  for  a  reasonable 
cause,  and  not  oflSciously,  he  can  recover 
the  amount  of  the  party  for  whose  bene- 
fit It  was  paid. "  It  may  be  questionable 
whether  theprinciple  here  Invoked  applies. 
As  between  the  parties,  the  duty  uf  laying 
the  brick  devolved  upon  the  plaintiff ;  as 
between  the  plaintiff  and  Maher,  it  de- 
volved upon  Maher.  Both  parties  direct 
ed  him  to  du  the  work.  The  plaintiff  sup- 
posed that  he  was  dolug  It  in  fulfillment 
of  his  contract  with  him ;  Fagan  supposed 
that  he  was  doing  it  by  his  direction,  and 
paid  him  accordingly.  There  seems  to 
have  been  a  mutual  miBunderstaading. 
Under  these  circumstances,  it  is  donbtful 
whether  any  liability  attaches  to  the  plain- 
tiff. Be  this  as  it  may,  the  point  was  not 
made  in  the  court  below,  and  we  have  no 
occasion  to  consider  it.  There  is  error  in 
the  judgment  appealed  from,  and  a  new 
trial  is  granted.  The  other  judges  con- 
curred. 

(E»  Conn.  tW)  

BtJTTB  Hardware  Co.  v.  Wallace  et  a/. 

(Supreme  Cowrt  of  Errors  of  ConnecticiU.   Sept. 
12,  1890.) 

Action  on  Notb  —  Evidencb  of  Fabtnebshxf — 
omeonons  to  dbf08iti0n. 

1.  In  an  action  against  W.  and  E.  for  sup- 
plies famished  at  the  instance  of  E.  for  a  mine 
owned  by  a  corporation,  most  of  the  stock  in 
which  was  owned  by  defendants,  evidence  that 
it  was  the  general  understandlngjiiat  the  mine 
was  run  on  the  credit  of  W.  and  K.  is  inadmissi- 
ble to  show  that  fact,  since  the  fact  is  suscepti- 
ble of  direct  proof;  nor  is  it  admissible  to  show 
that  W.  knew  that  K.  was  operating  the  mine  In 
their  names. 

a.  In  an  action  against  defendants  as  part- 
ners one  of  the  defendants  was  asked  whether 
there  was  ever  any  partnership  existing  between 
him  and  bis  ou-defendant,  to  which  he  replied 
that  there  never  was;  that  their  names  were  used 
together  in  the  business  simply  for  convenience 
in  keeping  the  bank  account.  Held,  that  the  ev- 
idence was  admissible  for  the  purpose  of  show- 
ing that  there  was  no  partnership  agreement, 
and  was  not  objectionable  as  calling  for  the  opin- 
ion of  the  witness  as  to  what  in  law  constituted 
a  partnership. 

y.  Where  the  answer  to  a  question  in  taking 
dei>ositions  is  unobjectionable,  the  question, 
though  leading,  cannot  be  for  the  first  time  ob- 
jected to  when  the  deposition  Is  offered  In  evi- 
dence. 

4.  Where  evidence  is  admitted  under  one 
count;  bat  not  under  another,  and  the  case  is  not 
submitted  upon  the  latter  count,  and  such  count 
does  not  appear  in  the  record  on  appeal,  an  ob- 
jection that  the  evidence  should  have  been  sub- 
mitted under  both  counts  cannot  be  considered. 
It  will  be  assumed  that  the  latter  count  was 
withdrawn. 

6.  K.  gave  a  note  signed  " W.  ft  K., "  and  at 
the  time  declared  that  he  and  W.  were  partners. 
Beldthat,  in  an  action  a^inst  W.  and  K.,  the 
declaration  was  not  admissible  as  part  of  the  res 
gestCB,  or  to  show  the  partnership,  unless  it 
shoald  be  shown  that  it  was  made  with  W.'s 
knowledge;  nor  is  it  admissible  to  show  that  the 
business  In  which  the  note  was  given  was  carried 
on  on  the  credit  of  W.  and  E. 

6.  In  an  action  by  a  corporation  on  a  note 
payable  to  its  superintendent  and  by  him  indorsed 
u  blank,  an  Instruction,  on  the  question  of  plain- 


tiff's title  to  the  note,  that  the  fact  that  the  su- 
perintendent was  sot  credited  with  the  note  on 
the  books  of  the  corporation  may  be  considered  in 
determining  whether  there  was  a  delivery  of  the 
note  to  plaintiff.  Is  proper. 

7.  In  an  action  on  a  note  signed  uy  "W.  ft 
K.,"  who  were  the  principal  stockholders  in  a 
corporation  in  the  business  of  wliioh  the  note 
was  given,  and  on  an  account  for  goods  sold, 
plaintiff  sought  to  recover  against  W.  and  E.  as 
partners.  Held,  that  evidence  on  behalf  of  de- 
fendaats  that  their  letter  and  bill  heads  used  in 
the  business,  and  the  orders  forwarded  defendants 
by  plaintiff  for  the  goods,  had  the  printed  head- 
ing of  the  corporation  on  them  is  adimissible  to 
show  that  plaintiff  knew  that  the  business  was 
carried  on  in  the  name  of  the  corporation,  and 
that  it  gave  credit  to  it,  and  not  to  defendants 
as  partners. 

8.  The  trial  court's  opinion  that  the  verdict 
is  not  against  the  evidence  is  ground  for  his  re- 
fusal to  report  the  evidence  for  appeaL 

Appeal  from  superior  court,  New  Haven 
county ;  Andrews,  Judge. 

Action  by  th^  Butte  Hardware  Com- 
pany against  Thomas  Wallace  and  anoth- 
er on  certain  notes  and  on  an  account  for 
goods  sold.  Judgment  for  defendants, 
and  plaintiff  appeals. 

J.  O'Neill,  for  appellant.  S.  W.  Kellogg 
and  J.  P.  Kellogg,  for  appellees. 

Fbnn,  J.  In  this  action,  tried  to  a  jury, 
and  in  which  the  defendant  obtained  a 
verdict,  thp  plaintiff,  a  corporation  located 
in  Butte.City,  Mont.,  sought  to  recover 
from  Thomas  Wallace,  of  Ansonia,  in  this 
state,  the  only  defendant  upon  whom  serv- 
ice was  made,  upon  certain  alleged  rights 
of  action  against  said  Wallace  and  one 
James  King  of  said  Butte  City.  It  was 
admitted  that  Wallace  did  not  personally 
make  any  of  the  contracts  recited  in  the 
complaint,  and  It  was  not  claimed  that 
he  was  separately  liable  upon  any  of  the 
causes  of  action  arising  therefrom:  the 
only  substantial  controversy  in  the  entire 
case  being  whether  or  not  King  had  au- 
thority to  make  Wallace  liable  upon  such 
contracts  jointly  with  himself.  The  al- 
leged errors  of  the  court,  as  assigned  in 
the  37  reasons  of  appeal,  are  partly  in  re- 
lation to  rulings  upon  evidence,  but  much 
more  largely  concern  the  charge  of  the 
cotirt  to  the  jury.  Very  fortunately,  bow- 
ever,  as  we  deem,  the  .manifold  assign- 
ments whicb  relate  to  the  charge  do  not 
appear  .to  require,  or  even  warrant,  the 
space  which  would  be  necessary  for  their 
detailed  consideration. 

On  the  trial  the  evidence  tended  to  show 
tbat  prior  to  August,  1882,  there  was  a 
corporation  in  Butte  City  ctdled  "The 
Belle  Silver*  Copper  Mining  Company," 
owning  the  Belle  mine,  so  called.  The  cor- 
poration was .  then  in  great  financif^ 
trouble.  Its  real  estate  mortgaged.  Us  per- 
sonal property  attached,  its  businesB  at  a 
standstill.  About  this  time  King  Interest- 
ed himself  in  its  affairs,  and  induced  Wal- 
lace to  become  interested.  King  became 
the  owner  of  n  majority  of  the  stock,  one- 
half  of  which  he  transferred  to  Wallace. 
The  attachments  were  released,  and  busi- 
ness recommenced.  King  was  made  presi- 
dent and  Wallace  a  director,  and  there 
were  other  changes.  Under  the  new  ad- 
ministration ttie  business  was  carried  on 
until  1885,  when  it  collapsed.    In  the  car- 
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rying  on  of  the  business  supplies  were  fur- 
nished from  time  to  time  by  various  par- 
ties, the  plaintiff  among  others.  All  nego- 
tiations and  all  contracts  were  made  by 
King,  who  attended  personally  to  all  the 
affairs  of  the  cump&ny  In  Montana,  Mr. 
Wallace  being  there  usually  but  once  In 
each  year,  (In  1SS4  twice,)  remaining  but 
for  brief  periods  on  each  visit.  It  was  the 
claim  of  the  plaintiff  that  Wallace  and 
King  were  partners  in  all  this  business; 
that  all  the  negotlationH  and  contracts 
made  by  Ellng  were  on  the  Joint  account 
and  for  the  joint  benefit  ofhimselfand  Wal- 
lace; and  that  the  law  would  imply  a 
partnership  from  the  conduct  of  the  busi- 
ness, in  the  absence  of  any  agreement 
therefor;  and,  further,  that  Wallace  had 
permitted  King  to  represent  that  be  was 
a  partner ;  that  they  made  the  contracts 
set  forth  in  the  complaint  relying  upon 
such  representations ;  and  that  therefore 
Wallace  was  liable  to  tbem  as  a  partner 
with  King;  all  of  which  Wallace  contest- 
ed, claiming  that  all  the  business  carried 
on  at  and  about  the  mine  was  conducted 
Id  the  name  and  on  the  account  of  the 
corporation ;  that  whatever  was  done  by 
Mm  or  King  in  these  matters  was  done  by 
them  as  officers  in  and  stockholders  of  the 
corporation,  and  on  its  account. 

The  plaintiff,  as  a  part  of  its  evidence, 
read  the  deposition  of  King,  taken  by  It. 
Among  other  questions  in  the  deposition, 
the  plaintiff  asked  the  deponent :  "Was  it 
not  the  general  understanding  in  Butte 
that  the  mine  and  smelter  were  run  on 
the  credit  of  Wallace  &  King?"  The  de- 
fendant objected  to  the  question,  and  the 
court  ruled  it  out.  This  ruling  was  cor- 
rect. BrowD  V.  Crandall,  11  Conn.  92. 
Indeed,  the  plaintiH  did  not  undertake  to 
maintain,  In  the  argument  before  this 
court,  that  such  evidence  would  be  admis- 
sible to  prov.e  the  actual  existence  of  a 
partnership;  and  the  finding  states,  as 
we  have  seen,  that  the  only  substantial 
controversy  through  the  entire  ca«e  was 
whether  or  not  King  had  authority  m 
making  these  contracts  to  make  Wallace 
liable  upon  them  jointly  with  himself. 
But  the  plaintiff  says  In  Its  brief  that  this 
evidence  was  admissible,  and  should  have 
been  received  for  the  purpose  of  showing 
that  the  plaintiff  in  fact  gave  credit  to 
Wallace  &  King;  also  as  tending  to 
prove  that  Wallace  knew  that  King  was 
Ojperating  the  property  in  the  name  of 
Wallace  &  King,  and  that  the  notoriety 
of  that  fact  was  of  importance,  since,  if 
everybody  else  knew  It,  he  should  be  pre- 
sumed to  have  known  it  also.  laasmucb 
as  this  question  was  embraced  in  a  depo- 
sition taken  before  the  trial,  and  objection 
to  it  was  taken  and  noted  at  the  time,  we 
are  constrained  to  believe  that  these  sug- 
gestions Of  the  plaintiff  now  made  are  lu 
the  nature  of  after-thoughts,  as  a  further 
suggestion  of  the  plain tIS  that  the  evi- 
dence ought  to  hav.e  been  admitted,  as  de- 
psndent  on  a  certain  portion  of  the  charge 
of  the  court  to  the  jury,  would  certainly 
seem  to  be;  but,  whether  so  or  not,  we 
fail  to  apprehend  the  force  of  the  sugges- 
tions made,  lor  without  taking  time  to 
mention  other  cogent  objections  to  the 
admissibility  of  the  evidence  offered  for 


such  purposes,  it  the  plaintiff,  or  those 
whose  claims  (as  under  some  of  the  counts 
In  the  complaint  it  Is  alleged)  belong  to 
the  plaintiff  by  assignment,  gave  credit  to 
Wallace  &  King,  that  fact  Is  susceptible 
of  direct  proof;  and  general  reputation  or 
understanding  that  business  was  done  on 
their  credit  Is  not  the  liest  evidence  or  rel- 
evant  evidence  of  such  tact.  In  the  lan- 
guage of  the  court  In  Brown  v.  Crandall, 
supra :  "There  is  nothing  in  the  nature  of 
the  fact  to  be  proved  requiring  the  admis- 
sion of  such  testimony."  So,  also,  of  the 
farther  claim  of  the  plaintiff  that  this  evi- 
dence was  admissible  as  tending  to  prove 
that  Wallace  knew  that  King  was  operat- 
ing the  property  in  the  name  of  Wallace 
&  King, — as  the  plain UH  puts  it,  "the  no- 
toriety of  the  fact. "  Not  only  is  such  evi- 
dence inadmissible  to  prove  it  to  be  a  fact, 
but,  even  if  such  proof  were  otherwise  sup- 
plied, (and  it  certainly  does  not  seem  to 
have  been,)  a  general  understanding  in 
Montana  would  appear  to  be  a  somewhat 
dangerous  basis  upon  which  alone  to  im* 
pute  to  Mr.  Wallace,  who  resided  in  CoD- 
necticat,  either  actual  or  constructive 
knowledge  thereof.  The  question  pro- 
pounded by  the  plaintiff:  "If  everybody 
else  in  the  world  knew  this  fact  except  Mr. 
Wallace,  would  not  this  be  of  significance?" 
— is  hardly  pertinent.  The  plaintiff  inquired 
of  Mr.  King  it  one  Pitman  had  not  brought 
a  suit  in  Butte  City  against  Wallace  & 
King.  The  defendant  objected  to  the 
question,  but,  as  the  court  admitted  it, 
the  plaintiff  would  not  seem  to  have  btjen 
aggrieved,  and  this,  though  assigned  as 
the  second  ground  of  appeal,  was  not 
pressed. 

Upon  the  cross-examination  of  King  the 
defendant  asked  him:  "Was  there  eyer 
any  partnership  existing  between  you  and 
Thomas  Wallace?  "  Ue  answei-ed:  "There 
never  was  any  such  partnership,  nor  were 
we  ever  partners  under  the  name  of  WaU 
lace  &  King.  The  names  were  used  for 
convKuienceln  keeping  the  bank-account." 
The  plaintiff  objected  to  the  question,  on 
the  ground  that  it  called  for  the  opinion 
of  the  witness  as  to  what  in  law  constl" 
tuted  a  partnership.  The  court  admitted 
the  question  solely  for  the  purpose  of 
showing  that  there  was  no  partnership  be- 
tween these  men  by  their  agreement,  and 
Instrqcted  the  jury  that  "a  partnership 
might  be  proved  to  exist  by  the  acts  of 
the  parties  when  there  was  no  agreement 
for  one,  and  sometimes  even  against  their 
intention."  As  we  understand  the  record, 
this  instruction  was  given  at  the  time  of  the 
ruling;  but,  whether  so  in  tact,  or  as  a 
portion  of  thefinal  charge,  wblchls recited 
in  full  in  the  record,  and  in  which,  while 
this  exact  form  of  expression  may  not  ap- 
pear. Its  substance  is  clearly  and  at  large 
contained.  Is  not  material,  since  It  is  clear 
to  us  that  the  jury  could  not  have  misap- 
prehended the  purpose  for  which  this  tes- 
timony was  admitted  and  the  limitations 
applied  to  It  by  the  court.  The  plaintiff. 
In  Its  brief,  citing  Reboul  v.  Chalker,  37 
Conn.  114^  says:  "Whether  there  was  & 
partnership  was  a  question  of  fact.  The 
witness  should  have  been  allowed  to  state 
just  what  the  facts  were,  and  the  court 
should  then  have  instructed  the  Jury  that 
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tlie  facta  proved  did  or  did  not  conetitnte 
Wallace  and  King  partners. "  Bat  this, 
Axceptlng  the  phrase  "the  facte  proved," 
•which,  so  tar  as  they  were  disputed,  were 
for  the  jury,  and  not  for  the  court,  to  de- 
termine, Is  a  correct  statement  of  what 
the  court  actually  did.  Rightly  under- 
stood,and  as  limited  and  explained  by  the 
court.  It  could  not  be  misconceived.  The 
statement  uf  the  witness  was  exclusively 
one  ot  fact.  There  was,  In  fact,  no  agree- 
ment to  be  partners.  The  names  "  Wal- 
lace &  King"  were  used  for  convenience 
only.  One  question  was  whether  they 
were  partners  inter  sese.  The  answer  per- 
tained to  that  qnestlun  alone.  Other 
forms  of  liability  remained,  which  this  re- 
ply did  not  affect  or  assume  to  affect.  As 
this  court  says.  In  the  very  recent  case  of 
Morgan  v.  Farrel,  58  Conn.  422,  20  Atl. 
Eep.  614:  "Between  the  parties  them- 
selves this  relation  cannot  exist  except  by 
their  volnntary  agreement."  The  fact 
testlfled  to — a  relevant  and  material  one — 
wan  simply  that  no  such  agreement  ever 
existed.  The  evidence  was  undoubtedly 
admissible. 

'  The  next  asslgrnmeut  relates  to  the  rul- 
ing of  the  court  In  not  excluding  a  leading 
qnestion  put  by  the  defendant  on  cross- 
examination  to  King  at  the  time  his  dep- 
osition was  taken  by  the  plaintiff  before 
the  trial.  At  that  time  this  question  was 
not  objected  to,  bat  at  the  reading  ot  the 
deposition  npon  the  trial  the  plaintiff  did 
object  to  the  question.  The  court  over- 
ruled the  objection  for  the  reason  that, 
if  it  had  been  made  at  the  time  of  the 
taking,  it  could  have  been  obviated  by 
eban^ng  the  form  ot  the  question.  The 
Bubstance  of  the  answer  being  unobjec- 
tionable, apart  from  the  fact  that  the 
question  wasputupun  cross-examination, 
the  ruling  was  correct,  and  Its  reason 
sanctioned  by  the  decision  of  thid  court, 
being  Identical  In  principle  with  what  was 
held  in  Bennett  v.  Gibbons,  65  Conn.  453, 
12  Atl.  Bep.  09. 

The  next  assignment  relates  to  a  paper 
alleged  to  be  signed  "Wallace  &  King, "  a 
copy  of  which  is  said  to  be  set  forth  In  the 
tenth  countot  the  complaint.  TheUefend- 
ant  objected  to  its  being  read  to  the  jury. 
The  court  permitted  It  to  be  read,  and  In- 
structed the  jury  that  it  was  admissible 
as  evidence  under  the  fifth  count,  which 
was  for  the  same  cause  of  action  as  the 
tenth  count,  and  that  it  was  not  admis- 
sible under  the  tenth  count.  The  plaintiff 
says  that  it.  should  have  been  admitted 
under  the  tenth  count  also,  under  which 
count  the  record  states  that  no  other  evi- 
dence was  oflered;  but,  as  the  case  was 
not  committed  to  the  jury  at  all  upon  the 
tenth  count,  and  as  that  count,  as  well  as 
the  paper  which  It  is  said  to  recite,  does 
not  anywhere  appear  In  the  record  before 
OH,  and  we  have  no  knowledge  of  their 
contents,  we  assume  that  that  connt 
must  have  been  withdrawn.  At  any  rate 
we  cannot  discover  error. 

The  note  described  in  the  eighth  count 
was  given  by  Mr.  King,  using  the  name 
of  "  Wallace  &  King. "  The  plaintiff,  who 
claimed  this  note  by  assignment,  offered 
to  prove  by  Mr.  Largey,  the  payee  of  the 
note,  that  Mr.  King,  at  the  time  he  signed 


It,  stated,  in  reply  to  a  question  by  Mr. 
Largey,  and  to  induce  him  to  accept  it, 
that  he  and  Wallace  were  partners.  To 
this  declaration  of  Mr.  King  the  defendant 
objected.  The  court  inquired  of  the  coun- 
sel for  the  plaintiff  if  they  claimed  or  ex- 
pected to  show  that  Mr.  Wallace  ever 
knew  that  such  a  declaration  had  been 
made  by  Mr.  King.  They  replied  that 
they  did  not  make  such  claim,  and  that 
they  bad  no  expectation  of  being  able  to 
du  so.  The  court  sustained  the  objection, 
and  rejected  the  testimony.  The  plaintiff 
say  that  this  testimony  should  have 
been  admitted  as  a  declaration  accom- 
panying the  act  done, — a  part  of  the  res 
ftestXt—Hnd  cites  Sears  v.  Hoyt,  37  Conn. 
406,  and  Card  v.  Foot,  56  Conn.  369,  15 
Atl.  Rep.  371,  neither  of  which  cases  ap- 
pears to  us  to  present  a  queetlun  analo- 
gous in  any  respect  to  the  one  here  pre- 
sented. They  also  say  it  was  admissible 
for  the  purpose  of  showing  that  the  busi- 
ness ot  operating  the  Belle  property  was 
upon  the  credit  ot  Wallace  8c  King,  and 
not  npon  that  of  the  Belle  Company,  in 
reference  to  which  claim  sufficient  is  said 
In  another  portion  ot  this  opinion.  That 
the  declarations  of  a  person  are  never  ad- 
missible against  another  to  prove  him  a 
partner  either  in  fact  or  through  estoppel, 
when  the  latter  baa  no  notice  or  knowl- 
edge of  them.  Is  too  well  established,  too 
well  grounded  in  reason,  and  should  he 
too  elemeutary,  to  require,  or  even  war- 
rant, the  citation  of  authorities  in  sup- 
port of  the  position ;  and  we  can  discover 
no  ground  of  distinction  or  exception  an 
applicable  here.  These  remarks  will  ap- 
ply with  full  force  to  other  assignments  ot 
error,  based  upon  the  exclusion  of  decla- 
rations of  King,  made  to  divers  other  per- 
sons under  similar  circumstances,  in  the 
like  absence  and  without  the  knowledge 
or  authority  of  the  defendant.  Also  to 
the  declarations  of  Walter  King,  son  ot 
James  King,  a  clerk  and  book-keeper  at 
the  mine. 

To  show  that  the  plaintiff  was  the  legal 
owner  and  the  holder  of  the  note  men- 
tioned In  the  eighth  count  of  its  complaint, 
its  counsel  asked  Mr.  Largey,  who  was 
the  superintendent  and  general  manager 
of  the  plaintiff,  the  following  question, 
as  appears  In  his  deposition:  "Question. 
State  whether  there  is  any  indorsement 
on  the  P.  A.  Largey  note?  Answer.  It  is 
simply  an  indorsement  to  the  Butte  Hard- 
ware Company  by  myself.  That  is  my  sig- 
nature."  This  note,  as  exhibited  In  evi- 
dence, was  Indorsed  simply  "P.  A.  Lar- 
gey." On  cross-examination  the  witness 
stated  that  he  made  such  Indorsement  be- 
fore the  commencement  of  this  suit;  that 
the  plalntlfftook.it  and  gavehlmcreditfor 
the  amount^  and  that  whether  In  fact  he 
wascredlted  for  It  on  the  books  of  thecom- 
pany  he  bad  made  no  examination  to  as- 
certain, and  did  not  know.  On  inspection 
of  the  books  no  credit  could  be  found  tor 
the  note,  and  it  w^3  agreed  that  no  such 
credit  appeared  on  the  books.  '.There  was 
no  other  evidence  to  show  that  this  note 
was  owned  or  bolden  by  the  plaintlD. 
The  plaintiff's  counsel  objected  to  the 
agreed  fact  that  there  was  no  such  credit 
being  offered  in  evidence,  Insisting  that 
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it  was  immaterial  whether  tber^  had  been 
any  credit  to  Mr.  Largey:  that  the  legal 
title  to  the  note  could  be  and  was  trans- 
ferred by  indorsement  and  delivery;  and 
that  the  tact  that  there  was  no  credit  to 
Largey,  or  that  nothing  was  paid  or  to 
be  paid  for  It,  would  not  affect  the  plain- 
tiff's title  thereto.  The  court  permitted 
this  evidence  to  go  to  the  jury,  limiting 
its  effect,  by  instractions,  to  such  bearing 
as  it  might  have  upon  the  qnestion  wheth- 
er there  had  been  in  (act  any  delivery  ot 
the  note  Irom  Mr.  Largey,  the  payee,  to 
the  plaintiff,  as  represented  by  Uargey,  as 
Its  agent  and  n)anager;  saying  that, 
since.  In  either  case,  he  would  have  posses- 
sion ot  It, the  circamstances  wei-e  peculiar; 
that,  as  there  would  be  no  visible  change 
o(  possession,  the  absence  of  credit  was  a 
tact  which  the  jury  might  consider  In  de- 
termining whether  there  had  been  an  act- 
oal  one,  and  in  which  capaeityj  Individ  oal 
or  representative,  such  possession  was 
held.  Although,  it  this  rnling  had  been  in- 
correct, it  appears  manifest  that  the 
plaintiff  conld  not  have  been  harmed  by 
it,  since  the  verdict  for  the  defendant  up- 
on all  the  other  connts  demonstrates  that 
the  Jury  toand  thatKlnghad  no  authority 
to  make  Wallace  liable  upon  his  con- 
tracts, which  the  record  states  "  was  the 
only  substantial  controversy  throughout 
the  entire  case, "  we  further  find  the  rul- 
ing unexceptionable.  The  court  fully  sanc- 
tioned the  plaintiff's  claim  that  the  title 
to  a  negotiable  note,  indorsed  as  this  one 
was,  would  pass  by  such  indorsement  and 
by  delivery;  and  it  was  only  as  bearing 
upon  the  qnestion  whether  there  had  been 
8acb  delivei7  that  the  evidence  was  per- 
mitted to  go  to  the  jury. 

For  the  purpose  of  showing  that  the 
business  carried  on  at  the  time  under  the 
direction  ot  King  was  conducted  by  and 
in  the  name  of  the  corporation,  and  also 
that  the  plaintiff  knew  how  that  business 
was  carried  on,  and  gave  credit  to  the 
Belle  corporation,  and  not  to  the  partner- 
Bblp,  the  defendant  offered  in  evidence  cer- 
tain printed  bill-heads,  letter-heads,  re 
turn  envelopes,  time-tickets,  and  print- 
ed forms  for  orders,  copies  ot  which 
were  annexed  to  the  record,  with  proof 
that  they  were  the  same  used  in  that  busi- 
ness, and  that  orders  headed  and  printed 
asthey  were  were  sent  from  the  mine  to  the 
plaintiff,  from  time  to  time,  beginning  as 
early  as  January, 1883,  and  continuing  un- 
til May,  J  886;  and  alsc  proof  that  the 
goods  mentioned  in  the  plaintiff's  bill  of 
particulars,  and  tor  which  this  suit  was 
brought,  were  forwarded  by  the  plaintiff 
upon  orders  having  the  printed  heading. 
The  plaintiff  objected  to  this  evidence,  but 
the  court  admitted  It.  Although  this  evi- 
dence seems  so  clearly  relevant  that  we 
should  have  been  disposed  to  dismiss  the 
SDbject  without  discussion,  yet  to  the 
plaintiff's  claim  "that,  if  these  were  ad- 
missible tor  the  purpose  ot  shbwing  that 
the  business  was  carried  on  in  the  nameot 
the  Belle  Company ,^one  of  the  purposes 
for  which  it  was  Introduced,— it  Is  difficult 
to  see  how  declarations  made  by  King 
that  the  business  was  carried  on  by  Wal- 
lace &  King  could  be  excluded, "  we  should 
perhaps  reply  that,  though  it  seems  hard- 


ly fair  to  separate  and  detach  that  par- 
potie  from  the  other  related  ones  for  which 
the  evidence  was  offered,  yet,  so  detached, 
there  appears  but  little  similitude  between 
evidence  that  a  business  was  in  fact  and 
openly  and  notoriously  carried  on  In  a 
certain  way,  under  the  direction  ot  King, 
and  the  secret  and  uucommunicated  dec- 
laration ot  King,  not,  as  the  plaintiff's 
counsel  find  It  necessary  to  put  it,  "that 
the  business  was  carried  on  by  Wallace  & 
King, "  but,  as  the  record  states  it,  "  that 
he  and  Wallace  were  partners. "  The  one 
is  direct,  and  the  best  evidence  of  a  rele- 
vant fact,  offered  by  the  defendant  to 
meet  and  rebnt  that  portion  ot  the  plaln- 
til^'s  rase  wherein  it  is  sought  to  bold  the 
defendant  as  a  partner  by  implication  and 
estoppel;  the  other  was  evidently  offered 
by  the  plaintiff  in  chief  to  prove  the  exist- 
ence ot  an  actual  partnership ;  but,  even 
if  offered  for  the  other  purposes  for  which 
the  plaintiff  now  claims  it  to  have  been 
admissible,  there  Is  nothing  analogous  be- 
tween the  two. 

The  remaining  26  assignments,  except 
the  thirty-third,  all  relate  to  the  charge 
of  the  court  to  the  jury.  The  charge  is 
very  lengthy,  and  we  have  examined  it. 
with  much  care,  with  special  reference  to 
each  of  these  assignments;  and  we  feel 
constrained  to  say  that  not  only  does  it 
appear  to  us  correct,  clear,  and  well 
adapted  to  direct  the  jary  to  a  full  appre- 
hension and  right  determination  ot  the  is- 
sues involved,  but  that  none  ot  the  reasons 
of  appeal  relating  to  the  charge  present 
any  questions  of  law  which  have  not  al- 
ready been  decided  and  fully  enunciated 
in  the  opinions  of  this  court  in  recent  aud 
Well-considered  cases.  We  therefore  re- 
frain from  a  consideration  which  would 
simply  involve  a  restatement  of  estab- 
lished and  declared  prtnci^es.  There  is 
another  ground  for  declining  to  consider 
these  reasons  of  appeal.  The.  difficulties 
are  well-nigh  insuperable.  Most  of  them 
are  so  largely  based  upon  averments  of  al- 
leged facts,  which  nowhere  else  appear 
or  are  suggested  In  the  rccprd,  that  with- 
out such  aUegatlons  they  would  luck  force 
and  coherence.  Indeed,  in  a  degree  which 
we  at  least  trust  is  without  precedent, 
and  will  remain  without  imitution,  not 
only  are  these  reasons  distended  with  such 
allegations,  but  the  briefs  and  oral  argur 
ments  on  both  sides  were  largely  perme- 
a.ted  with  the  same  vice.  We  should  be, 
indeed,  sorry  to  f>elieve  that  any  decision, 
conduct,  or  utterance  of  this  court  has  ever 
given  any  counsel  warrant  to  im  aglne  that 
he  might  strengthen  the  presentation  of 
bis  case  or  increase  his  chances  of  success 
by  such  departure  from  the  only  chart  by 
which  we  can  be  guided;  and  we  avail 
ourscIveH  of  this  exceptional  deviation  to 
express  our  entire  disapproval  of  such  a 
practice,  including  also  in  such  disappro- 
bation that  which  is  neither  allegation 
nor  argument,  but  only  cavil,  and  censure 
of  the  trial  court.  It  would  be  unfortu- 
nate indeed  for  the  administration  of  jus- 
tice iandofall  concerned  therein  if  the  path- 
way to  ultimate  victory  could  ever  be 
supposed  to  torn  in  that  direction. 

The  thirty-third  assignment  is  that.the 
coMrt  erred  in  refusing  to  report  the  evi-. 
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dence  Introduced  on  the  trial.  This  the 
record  dlscloBee  the  coart  wao  requested 
to  do,  but  declined  on  the  ground  that  it 
was  of  opinion  that  the  verdict  of  the 
Jury  was  not  only  not  against  the  weight 
of  the  evidence,  but  clearly  and  manifestly 
in  accordance  therewith.  This  would 
seem  to  furnish  a  valid  ground  for  such 
refusal.  Its  correctness  in  fact  we  have 
no  right  to  review,  and  see  no  occasion  to 
doubt.  There  is  no  error  In  the  judgment 
complained  of.  The  other  Judges  con- 
curred. 


(69  Conn.  »0 

6AI.LTTP  V.  SUITB. 

(Sworeme  Court  of  Errors  of  Connecticut.    Sept. 
12,  1890.) 

Pbobatb  Judob — DiaQDAi.iFioi.TioN— Citation  of 
Jdcoi  FROii  Anothkb  Distkiot — Jddomsnt. 

1.  Gen.  St  Conn.  1888,  %  iSJ,  providing  that, 
"when  any  judge  of  probate  shall  deollne  or  be 
disqualified  to  act  as  such  ludge,  •  •  •  the 
clerk  of  the  court  ol  probate,  in  the  district  in 
which  such  disquaiincation  •  •  •  exists, 
*  *  *  shall  cite  in  tliie  judge  of  probate  of  an 
adjoining  district, "  is  merely  directory,  so  far  as 
it  provides  for  the  citation  by  the  clerk,  and  the 
disqualified  judge  may  himself  oite  in  the  jadge 
of  an  adjoining  district. 

3.  In  an  action  by  the  trustee  of  an  insolvent 
estate,  defendant  is  precluded  from  ofFering  evi- 
dence that  no  witnesses  were  examined  when  the 
estate  was  declared  insolvent  and  the  trustee  ap- 
pointed, both  by  the  common -law  rule  that  the 
records  of  the  probate  court  as  to  all  material 
facts,  except  jurisdictional  ones,  necessarily 
made  part  of  it,  and  upon  which  the  judgment 
depends,  import  absolute  verity,  and  by  Qen.  St. 
Conn.  iSiiS,  %  486,  providing  that  no  order  or  de- 
cree of  a  court  of  probate  shall  be  attacked 
collaterally  except  for  fraud,  or  set  aside  save 
by  appeal. 

Appeal  from  court  of  common  pleas, 
New  London  county ;  Crcmp,  J  udge. 

S.  Lucas,  C.  P.  2%ayer,  and  G.  E.  P&r- 
eons,  for  appellant.  '  .D.  O.  Perkins,  for 
appellee. 

LooMis,  J.  Tbecomplainant,  as  trustee 
of  the  Insolvent  estate  of  Almon  Bartlett, 
seeks  to  recover,  lor  the  beuefit  of  cred- 
itors, the  value  of  certain  personal  proper- 
ty belonging  to  the  insolvent's  estate, 
which.  It  is  alleged,  the  defendant  wrong- 
fully took  and  converted  to  his  own  use. 
It  is  conceded  that  the  defendant,  having 
taken  the  property,  knowing  that  Bnrt- 
lett  was  in  falling  circumstances,  to  apply 
on  a  pre-existing  debt  due  from  Bartlett 
to  him,  canuot  withhold  it  from  the  plain- 
tiff If  he  Is  rightfully  acting  as  trustee. 
The  defendant's  contention  is  that  the 
plaintiff  Is  not  a  lawful  trustee,  for  the 
alleged  reason  that  the  court  which  ap- 
pointed him  was  illegally  constituted. 
The  facts  appear  from  the  records  of  the 
probate  district  ol  MontvlUe,  which  were 
admitted  In  evidence  against  the  defend- 
ant's objection,  to  prove  that  the  plaintiff 
was  a  lawful  trustee  to  take  possession  of 
the  property  of  Bartlett.  These  records 
showed  a  regular  petition  to  the  court  by 
Loren  H.  Oallup,  as  creditor  of  the  Insolv- 
ent, in  due  form,  praying  lor  the  appoint- 
ment of  a  trustee  to  take  posHCsslon  of 
the  property  of  Bartlett  for  the  benefit  of 
his  creditors  as  provided   by  statute,  and 


an  order  of  notice  by  the  conrt  thereon 
fixing  the  date  of  hearing  the  petition, 
made  by  the  regular  judge  of  the  probate 
court.  But,  before  the  day  appointed  by 
the  court  for  the  hearing,  Comstook,  the 
regularly  appointed  judee,  had  been  con- 
sulted ascounsel  In  matters  growlngoutof 
the  estate,  and  he  thereupon  and  for  that 
reason  declined  to  act  farther  in  the  matter, 
and  cited  inJudgeO.  A.GALLCF.thelawfal 
probate  judge  of  the  adjoining  district  of 
Salem,  by  sending  him  a  letter  signed  by 
the  conrt,  asking  him  to  act  as  judge  of 
the  court  ot  probate  for  the  district  of 
Montvllle  in  the  matter, — all  of  which  was 
made  a  matter  ot  record,  and  signed  by 
CoMSTOCK,  the  regular  judge.  The  Judge 
of  the  adjoining  district,  in  obedience  to 
the  citation,  held  the  conrt  in  the  Mont- 
vllle district  on  the  day  appointed,  and, 
after  a  full  hearing,  found  the  allegations 
of  the  petition  true,  and  that  Bartlett  had 
failed  to  satisfy  the  claim  of  the  petition- 
ing creditor,  and  therefore  granted  the 
prayer  of  the  petition,  and  decreed  Bart- 
lett insolvent,  and  appointed  the  plaintiff 
trustee  In  due  form,  and  he  proceeded  with 
the  settlement  of  the  estate. 

The  only  thing  relied  upon  by  the  defend- 
ant to  invalidate  the  plaintiff's  appoint- 
ment as  trustee  Is  the  simple  fact  that  the 
judge  of  the  adjoining  district  held  the 
court  pursuant  to  a  citation  by  the  judge 
of  the  Montvllle  district,  rather  than  by 
the  clerk.  It  is  found,  however,  that  the 
latter  was  present  during  all  the  proceed- 
ings on  the  part  of  the  judge  so  cited  in, 
and  It  was  not  claimed  that  the  clerk  had 
designated  any  other  judg^e  to  hold  the 
court,  or  made  the  least  objections  to  any 
ot  the  proceedings.  The  defendant  ap- 
peals to  the  language  of  the  statute  to 
support  his  position,  which  provides 
that  "  when  any  judge  of  probate  shall  de- 
cline or  be  disqualified  .to  act  as  such 
judge,  or  shall  be  unable  to  discharge  his 
duties,  or  when  the  office  of  judge  of  pro- 
bate In  any  district  shall  become  vacant, 
the  clerk  ot  the  court  of  probate  of  the 
district  In  which  such  disqualification,  in- 
ability, or  vacancy  exists  •  •  •  shall 
cite  In  the  judge  of  probate  of  an  adjoining 
district,"  etc.i  The  force  of  the  argu- 
ment In  behalf  ot  the  defendant  depends 
entirely  upon  the  assumption  that  the 
above  statute  Is  mandatory,  and  not  di- 
rectory merely,  and  that,  therefore,  the 
precise  mode  prescribed  must  be  pursued. 
But,  If  we  apply  to  the  statute  the  most 
approved  tests  established  by  high  au- 
thority, we  shall  see  that  the  assumption 
is  not  well  founded.  In  the  first  place, 
the  provision  in  question  contains  mere 
matter  of  direction,  aud  there  are  nonega- 
tive  words  importing  that  the  act  must 
be  done  by  the  clerk  rather  than  by  the 
court.  This  was  the  test  laid  down  in 
Pearse  v.  Morrice,  2  Adol.  &  E.  96; 
King  V.  Inhabitants  of  St.  Gregory,  Id. 
99:  King  v.  Inhabitants  of  Hfpswell,  8 
Barn.  &  C.  466;  Stayton  v.  Bullngs,  7 
Ind.  144,  and  in  Bladen  v.  Philadelphia,  60 
Pa.  St.  464.  in  People  v.  Cook,  14  Barb. 
290,  which  was  approved  by  the  court  ot 
appeals  in  8  N.  Y.  67,  the  rule  was   laid 
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down  that  "etatntes  directing  the  mode 
of  pruc°edlog  by  public  offlcera  are  direct- 
ory, and  are  not  regarded  as  essential  to 
tbe  validity  ot  the  proceedings  ttaemselTeB, 
unless  it  be  so  declared  In  the  statute." 
In  Veasle  V.  Cbina,  50  Me.  518,  It  Is  said: 
"  Where  words  are  affirmative,  and  relate 
to  tbe  manner  In  which  power  or  Jurisdic- 
tion vested  In  a  public  officer  or  body  is  to 
be  exercised,  and  not  to  tbe  limits  of  the 
power  or  jarisdlction  itself,  they  may  and 
often  have  beenconstrned  to  bedirectory. " 
In  People  v.  tScbermerbom,  19  Barb.  540, 
it  was  held  that  '*8tatutory  requisitions 
are  deemed  directory  when  they  relate  to 
some  immaterial  matter,  where  compli- 
ance is  a  matter  of  convenience  rather 
than  of  substance."  Lord  Mansfield,  la 
Bex  T.  Luxdale,  1  Burrows,  445,  made  the 
qoestion  whether  a  statute  should  be  con- 
sidered mandatory  or  not  depend  upon 
"  whether  that  which  was  directed  to  be 
done  was  iir  was  not  of  the  essence  of  the 
thing  required."  A  similar  principle  was 
adopted  In  this  state  in  Manufacturing  Co. 
T.  Ijathrop,  7  Conn.  550,  and  in  Colt  v. 
Eves,  12  Conn.  ^13;  both  cases  relating  to 
the  time  specl fled  In  statutes  for  the  per- 
formance of  a  required  act.  In  the  former 
the  town-clerk  was  required,  under  a  pen- 
alty, to  return  an  abstract  of  tbe  assess- 
ment list  of  the  town  to  tbe  comptroller 
by  the  1st  day  of  March.  In  the  latter 
case  a  city  charter  required  that  a  certain 
number  of  jurors  should  be  chosen  on 
the  first  Monday  of  July,  and  they  wei-e 
not  chosen  until  the  8th  day  of  August. 
In  both  cases  it  was  held  that,  as  there 
was  nothing  to  indicate  that  the  exact 
time  specified  in  the  statute  was  essential. 
It  should  be  considered  merely  as  di- 
rectory. 

All  the  rules  to  which  we  have  adverted 
are  consistent  with  and  furnish  some  sup- 
port for  the  position  that  tbe  statute  un- 
der consideration  is  merely  directory.  It 
is  of  course  difficult  to  lay  down  a  gener- 
al rule  to  determine  in  all  cases  when  tbe 
provisions  of  a  statute  are  merely  directo- 
ry, and  when  mandatory  or  imperative, 
but,  of  all  the  rules  mentioned,  the  test 
most  satisfactory  and  conclusive  is  wheth- 
er tbe  prescribed  mode  of  action  is  of  the 
essence  of  the  thing  tube  accomplished,  or, 
inotherworda,  whether  it  relates  tomatter 
material  or  immaterial, — to  matter  of 
convenience  or  of  substance.  The  thing 
to  be  accomplished  In  this  case  was  to  ob- 
tain a  probate  Judge  from  some  district 
adjoining  Montville,  In  order  to  continue 
tbe  proceedings  legally  commenced  and 
peodins  in  tbe  probate  court  of  Montville. 
To  accomplish  this,  the  Judge  of  tbe  ad- 
joining district  should  be  informed.  If  pos- 
sible, by  some  one  directly  connected  with 
tbe  court  in  tbe  other  district,  of  the  exi- 
gency that  had  arisen,  and  that  his  pres- 
ence and  official  assistance  were  desired ; 
bat  whether  asked  to  attend  by  the  court 
or  by  tbe  clerk  of  the  court  would  seem 
about  as  Immaterial  as  whether  he  would 
take  one  road  or  another,  or  one  vehicle 
or  another,  to  get  there.  There  Is,  how- 
ever, one  reason  orged  by  the  defendant 
for  a  strict  compliance  with  the  statutory 
requisition  which  deserves  consideration, 
fur,  if  true,  we  would  be  unwilling  to  pro- 


nounce the  statute  merely  directory.  The 
reason  alleged  is  that  tbe  clerk  was  men- 
tioned because  the  law  was  nnwiUing,  so 
to  speak,  to  trnst  a.  disgaalifled  ludge 
with  the  selection  of  another  Judge  to  take 
bis  place.  There  would  be  some  force  in 
this  suggestion  if  the  disqualified  judge 
could  substitute  any  person-  of  his  own 
choice;  but  the  choice  is  limited  bylaw 
to  the  Judges  of  the  adjoining  probate 
districts,— all  duly-qualliled  public  offi- 
cers,—elected  by  the  people  of  their  respect- 
ive districts  to  perform  the  same  judi- 
cial duties  that  are  required  of  them  In  the 
districte  to  which  they  may  be  invited. 
It  is  impossible  that  tbe  law  should  appre- 
hend danger  to  be  guarded  against  from 
a  choice  among  tbese  officials.  Should 
there  happen  to  be  In  a  given  case  a  per- 
sonal disqualification,  such  a  one  would, 
of  coarse,  be  set  aside  upon  general  priaci>- 
pies.  It  would  seem  impossible  that  inju- 
ry should  result  from  a  choice  by  a  dis- 
qualified Judge,  when  he.  cannot  choose 
any  but  qualified  Judges  to  try  the  case, 
whom  the  law  must  regard  as  equally 
well  qualified.  And  besides,  tbe  clerk  to 
'Whom,  as  the  defendant  contends,  the  law 
has  exclusively  committed  the  seiection, 
might  also  have  a  personal  Interest  in  the 
same  matter,  but  of  which,  strangely 
enough,  tbe  law  takes  no  account  at  all, 
as  It  would  if  it  was  so .  scrupulously 
guarding  against  such  a  danger.  If  the 
purpose  ot  the  law  in  the  case  under  con- 
sideration is  as  claimed,  our  statutes  in 
unalogous  cases  are  all  strangely  defect- 
ive and  Inconsistent.  By  section  673  of 
the  General  Statutes,  a  Justice  of  the  peace, 
disqualified  to  try  a  case  before  him,  can 
designate  some  other  Justice  to  act  In  his 
stead ;  and,  by  section  745  of  tbe  statutes, 
when  a  Judgeof  tbe  court  of. common  pleas 
is  unable  or  disqualified  to  act  be  may 
himself  call  in,  or,  in  his  absence  the  clerk 
ot  the  court  may  call  In.  another  Judge. 
In  the  long  time  that  these  provisions 
have  been  in  operation  no  mischief  has 
ever  been  disclosed  calling  for  a  remedy, 
and  we  do'  not  believe  the  provision  in 
the  probate  law  under  consideration  was 
Inserted  on  account  of  any  evil  resulting 
or  anticipated  from  allowing  one  judge  to 
cite  In  another  to  act  in  his  stead.  The 
requirement  under  consideration  is  not  a 
material  one,  for  the  reason  alleged,  and 
no  other  reason  has  been  suggested. 

Is  it,  then,  arbitrarily  prescribed  as  one 
essential  qualification  of  the  substituted 
judge  that  he  should  becited  Ininaparticu- 
lar  manner?  What  virtue  can  there  be  in 
the  mere  citation,  other  than  to  elgnifyfeo 
him  from  a  responsible  source  that  he  is 
wanted,  and  induce  him  to  come?  We 
believe  the  prescribed  notice  or  citation  is 
a  mere  matter  of  convenience,  and  not  at 
all  a  matter  of  substance.  A  brief  history 
of  our  legislation  on  this  subject  will  fur- 
nish further  support  for  this  position.  In 
the  several  revisions  of  our  statutes, 
from  1821  to  1866  Inclusive,  will  be  found 
only  a  general  provision  that,  "in  case  a 
Judge  of  probate  shall  be  disqualified,  the 
judge  of  any  adjoining  district  may  act 
in  his  stead, "  with  no  provision  whatever 
for  citing  him  in, — thus  distinguishing  and 
pointing   out    tbe  matter  of  substance. 
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wblleconstdering  the  rest  so  Immaterial  aft 
that  it  miicht  be  safely  left  to  the  mere 
discretion  ot  the  ]adge  or  cleric,  or  some 
party  interested  in  the  pending:  litlgao 
tion.  The  requirement  under  considera- 
tion (so  farastheKevisedStatntesaracon- 
cerned)  first  appears  in  the  Revision  of 
1875,  where  it  probably  originated,  as  we 
are  nnable  to  find  it  from  a  somewhat 
hurried  examination  of  the  session  laws 
prior  to  that  time.  The  principal  object 
ot  the  cban(!:e,  we  think,  was  to  promote 
thp  convenience  of  the  judge  to  be  c'ted, 
and  to  awure  him  that  the  call  to  act 
came  from  a  responsible  source  directly 
connected  with  tbecourt.  Underthe  pres 
ent  law,  no  duty  to  act  will  be  imposed 
on  the  jndge  of  the  adjoining  district,  un- 
less be  shall  be  cited  in  in  the  manner  pre- 
scribed, but  he  may  waive  the  formality, 
and,  if  he  does  so,  he  may  act  upon  less 
formal  notice,  with  theconsentof  the  clerk 
and  the  court,  and,  It  he  does  so,  his  acts 
btKomethoseofa  Judge  dejure,  and  no  one 
has  a  right  to  complain.  This  conclusion 
renders  unnecessary  any  decision  of  the 
interesting  questions  discussed'by  counsel 
relative  %o  the  application  of  the  de  facto 
doctrine. 

In  the  argument  before  this  court  coun- 
sel tor  the  defendant  objected  to  certain 
amendments  that  had  been  made  to  the 
original  record  by  the  acting  probate 
Judge,  and  asked  this  court  to  hold, as  mat- 
ter of  law,  that  the  alterations  were  uo 
part  of  the  record.  If  such  a  question  was 
properly  before  us,  it  would  be  obviously 
difficult  to  comply  with  any  such  request; 
but  it  will  suffice  to  say  that,  in  the 
court  below,  the  finding  Is  very  explicit 
that  the  defendant's  objection  to  the  rec* 
ords  in  question  was  upon  thesoleground 
that  the  acting  Judge  of  the  probate  court 
had  been  cited  in  to  hold  the  court  by  the 
Jndge  of  the  court,  instead  of  by  the  clerk, 
as  required  by  the  literal  terms  of  the  stat- 
ute, so  that  this  was  the  only  question 
Kspuctlng  the  records  brought  before  ns 
for  review. 

One  other  question  only,  raised  In  the 
court  below  and  decided  adversely  to 
the  defendant,  remains  for  our  consid- 
eration. Tbe  finding  states  the  ques- 
tion as  follows:  "The  defendant  also 
offered  evidence  that  nu  witnesses  were 
sworn  or  hearing  had  before  said  A.  O. 
Gallxtf  [the acting  Judge]  on  July  80,1889, 
as  stated  in  the  records  of  tbe  probate 
court;  to  which  the  plaintiff  objected, 
and  the  court  excluded  said  evidence." 
The  facts  offered  to  be  proved  did  not 
attack  thejorisdlctionof  the  court,  but  its 
irregular  mode  ot  proceeding,  and,  under 
the  common.law  rule,  the  records  of  the 
probate  court,  us  to  all  material  facts  ex- 
cept Jurisdictional  ones,  necessarily  made 
a  part  of  It,  and  upon  which  the  Judgment 
depends,  import  absolute  verity.  But, 
without  the  common  law,  the  prohibition 
contained  lnaection436uf  the  General  Stat- 
utes, that  "no  order  or  decree  of  a  court 
of  probate  shall  be  attacked  collaterally 
except  for  fraud,  or  set  aside  save  by  ap- 
peal, "  would  preclude  tbe  defendant  from 
offering  such  evidence.  There  was  no  er- 
ror in  tbe  judgment  complained  of.  The 
other  Judges  concurred. 


(E»  Conn.  MO 
DooLiTTLE,  state's  Attorney,  v,  Select- 

MEN  OF  BRANFOKD. 

(Supreme  Covrt  ctfErrort,  of  ConnectieuL    Sept 
13,  1890.) 

HlOHWATS— RlIUtOAD  CROSSINO  —  AXTIBXTIOX— 

Mandamus— Oemcbbbs. 

L  Gen.  St  Conn.  S  8483,  relating  to  the  re- 
moval of  railroad  orossinKs  over  highways  at 
grade,  provides  that  tbe  railroad  commissioners, 
where  tbe  publio  safety  requires  It,  may  order 
such  alterations  in  any  highway  crossed  at  grade 
by  a  railroad  as  they  shall  deem  best,  and  sliall 
determine  at  whose  expense  tlie  same  shall  be 
made,  except  that  in  no  oase  shall  more  than  one- 
haU  the  expense  be  paid  by  the  tovni,  city,  or 
borough  in  wUch  the  highway  is  situated.  Held, 
that  a  direction  by  the  commissioners  that,  on  the 
completion  of  an  alteration  of  a  highway  ordered 
at  a  grade  crossing,  the  town  in  which  suoh  high- 
way is  situated  should  pay  a  certain  gross  sum 
towards  the  cost  thereof,  was  valid,  as  it  would 
be  presumed  that  the  commissioners  had  ascer- 
tained the  cost  of  such  alteration,  and  that  the 
sum  ordered  to  be  paid  by  the  town  did  not  ex- 
ceed one-half  of  tbe  entire  cost 

2.  Where  the  removal  of  a  grade  crossing 
renders  it  necessary  to  lay  oat  and  construct  a 
new  highway  for  a  snort  distanoe,  the  action  of 
the  railroad  commissioners  does  not  interfere 
with  the  general  power  of  towns  as  to  laying,  out 
new  highways,  but  such  action  is  merely  the  al- 
teration of  an  existing  highway,  and  not  the  es- 
tablishment of  a  new  one. 

8.  Laying  out  short  portions  of  a  new  liighway 
in  order  to  effect  the  removal  of  a  grade  railroad 
crossing  is  not  of  a  private  nature,  but  involves 
a  question  of  publio  concern,  and  mandamua  to 
enforce  tbe  onier  of  the  railroad  conmUssioners 
in  regard  t,hereto  is  properly  brought  in  the  name 
of  the  state's  attorney. 

4.  Ademurreradmitsfacts  well  pleaded  only 
for  the  purposes  of  the  demurrer,  and  where  the 
demuner  is  sustained  the  facts  alleged  in  the 
pleading  demurred  to  are  not  in  the  case. 

5.  The  question  as  to  whether  public  safety 
requires  the  ofaan««  in  a  publio  highway  at  a 
grade  crossing  over  a  railroad  being  for  the  de- 
oision  of  the  i^Iroad  commissioners,  such  decis- 
ion can  be  reviewed  only  on  an  appeal  therefrom, 
and  cannot  be  questioned  on  mandamus  to  the 
selectmen  of  the  town  to  carry  out  tbe  order  of 
the  commissioners. 

0.  Where  a  proceeding  was  Instituted  by  a 
railroad  company  before  the  railroad  commis- 
sioners to  remove  a  grade  crossing  of  a  highway 
over  the  railroad,  and  the  town  in  which  the 
highway  was  situated  was  made  a  party  thereto, 
and  the  selectmen  were  present  before  the  com- 
missioners at  the  hearing,  they  are  bound  to  take 
notice  of  the  proceedings  had,  and  a  writ  of  man- 
damus to  the  selectmen  to  perform  the  order  of 
tbe  commissioners  is  suflBciently  definite  and  car- 
tain,  though  no  copy  of  such  order  and  of  the 
map  of  the  highway  is  served  on  them  with  the 
writ,  as  they  are  bound  to  take  notice  of  tbe 
papers  on  file  in  the  oSBce  of  the  commissioners. 

7.  An  application  for  mandamus,  made  by 
a  public  officer  toenforce  apnblic  right,  need  not 
be  verified. 

Appeal  from  superior  court,  New  Hayen 
county ;  Robinson,  Judge. 

Application  by  Tllton  B.  Doollttle. 
state's  attorney,  for  m&ndamita  to  compel 
the  selectmen  of  the  town  of  Branford  to 
perform  the  order  ot  tbe  railroad  commis- 
sioners concerning  the  removal  of  certain 
grade  crossings  ot  certain  highways  oyer 
the  New  Yore,  New  Haven  &  Hartford 
Railroad  Company.  The  writ  was  grant- 
ed, and  the  selectmen  appieal. 

H.Stoddard  and  J.  W.  Btistol,  ior  &pptA- 
lanta.    !»  Bturiaon,  tor  appellee. 
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Andrews,  C.  J.  For  fally  20  years  the 
legrlfilatare  ot  this  state  has  been  devising 
laws  to  prevent  the  destruction  nl  human 
Ufe  at  railroad  crossings  of  highways. 
Disasters,  frequent, and  sometimes  appall- 
ing, have  been  happening  at  such  crossings 
ever  since  railroads  have  been  built,  and 
the  legtslatore  has  been  seeking  from  time 
to  time  to  frame  enactments  by  which 
they  should  be  avoided.  These  acts  ap- 
pear In  the  Public  Acts  of  1870,  c.  125;  Acts 
1878,  c.  67;  Acts  1878,  c.  3G;  Acts  1877.  c.  8; 
Acts  1883,  c.  107,  and  Acts  1884,  c.  100.  The 
act  of  1884  intended  to  maice  provision  for 
the  entire  removal  of  all  the  grade  cross- 
ings in  the  state  with  all  convenient  rapid- 
ity. It  gave  full  power  to  the  railroad 
commlBsioners,  and  virtually  said  to  thum : 
"Make  such  alterations  of  highways  at 
their  crosBlnga  of  railroads  at  gradeaM  you 
shall  deem  best,  but  have  the  grade  cross- 
ings removed."  In  1888  the  provisions  of 
all  the  then  existing  acts  were  brought  to- 
gether into  one  sectiou,  which  Is  section 
8489  of  the  General  Statutes ;  and  this  has 
been  further  reinforced  and  made  emphatic 
by  the  act  of  1889.  c.  220.  In  the  light  of 
these  reiterated  expressions  of  the  legisla- 
tive will  It  Is  undeniable  that  It  has  be> 
come  the  settled  policy  of  the  legislature 
to  abolish  grade  crossings.  This  policy 
has  been  recognized  and  seconded  by  the 
courts  in  numerous  cases.  Town  of  Suf- 
fleld  V.Northampton  Co.,  53  Conn.  867 »; 
Woodruff  r.  CatUn,  54  Coun.  277,  «  Atl. 
Kep.  849;  Railroad  Co.  v.  City  of  Water- 
bury,  55  Conn.  19, 10  Atl.  Rep.  162;  Town 
of  Westbrook'B  Appeal,  57  (.'ono.  95,  17 
Atl.  Rep.  868;  Town  of  Fairfield's  Appeal, 
67  Conu.  167. 17  Atl.  Rep.  764.  Of  the  act 
of  1884  this  court,  in  Town  of  Westbrook's 
Appeal,  at  page  104,  57  Conn.,  and  page 
372,17  Atl.  Rep.,  said:  "Its  object  Is  to 
Change  or  remove  certain  conditions,  law- 
ful In  themselves,  but  which  have  become 
a  source  of  dangier  to  life  and  property. 
The  remedy  consists  in  requiring  those 
charged  with  the  duty  of  maintaining 
highways  to  change  the  conditions,  and 
hereafter  discharge  their  duties  In  such  a 
manner  as  to  avoid  the  danger."  And  of 
the  purpose  of  the  acts  this  court,  in  Rail- 
road Co.  V.  City  of  Waterbury,  supra,  at 
page24,65ConQ.,  and  pe«eie.S,  lOAtl.Rep., 
said  again:  "In  fact,  such  crossings  are 
public  nuisances,  daugerouM  to  human  life; 
and  no  man  has  a  vested  Interest  in  the 
creation  or  continuance  of  suchanulsance. 
In  the  exercise  of  the  power  of  protecting 
human  life  the  legislature  may  at  anytime, 
and  without  notice,  abate  It  orprevent  Its 
existence. "  The  act  of  1884  is  as  follows : 
"The  railroad  commissioners  may,  when 
in  their  opinion  public  safety  requires  an 
alteration  of  any  highway  crossed  at 
grade  by  a  railroad,  after  a  hearing  had 
upon  such  notice  as  they  shall  deem- rea- 
sonable to  the  railroad  company  owning 
or  operating  said  railroad,  and  to  tl>e  se- 
lectmen of  the  town,  mayor  of  the  city,  op 
warden  of  the  borough  within  which  said 
highway  is  situated,  and  to  the  owners  of 
the  land  adjoining  said  crossing,  order 
such  alterations  in  snch  highway  as  they 
shall  deem  best,  and  shall  determine  and 

>5  Afl.  Rep.' see. 
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direct  by  whom  sdch  alterations  shall  be 
made,  at  whose  expense,  and  within  what 
time :  provided,  that  in  no  case  shall  more 
than  one-half  the  expense  be  paid  by  the 
town,  city,  or  borough  aforesaid:  and 
provided,  further,  that  such  alterations  as 
are  made  at  the  primary  Instance  of  the 
railroad  commissioners  shall  not  be  or- 
dered at  the  rate  ot  more  than  one  a  year 
on  any  one  railroad,  except  in  the  case  of 
railroads  now  having  a  double  track 
throughout  their  entire  length. "  Pursu- 
ant to  this  statute  tile  directors  of  the 
New  York,  New  Haven  &  Hartford  Ball- 
road  Company,  on  the  5th  day  of  August. 
1887,  made  their  petition  in  writing  to  the 
railroad  commissioners,  alleging  that  the 
Shore  Line  Division  ot  their  railroad  was, 
in  the  town  ot  Branford,  crossed  at  grade 
b/three  highways;  and  that  publicsafety 
required  certain  changes  In  such  high  ways> 
to  the  end  that  the- grade  crosslngis  might 
be  removed.  The  railroad  commissioners, 
after  due  notice  and  hearing,  ordered  cer- 
tain changes  in  the  highways,  and  that 
they  should  becarried  overthetrack  of  the 
railroad  by  a  bridge ;  and  further  ordered 
"that  said  town  shall  procure  the  right  ot 
way  for,  lay  out,  and  construct  the  pro- 
posed highways  on  the  south  of  said  rail- 
road, and  pay  all  the  expenses  thereof.  In- 
cluding all  land  damages;  and  that  said 
company  shall  build  said  bridge,  with  the 
approaches  thereto  and  abutments  of  the 
same;  and  that  on  the  completion  thereof 
said  town  shall  pay  said  company  the  sum 
ot  fifteen  hundred  dollars  towards  the 
cost  ot  constructing  said  abutmenhi, 
bridge,  and  approaches. "  This  order  was 
duly  made  known  to  the  railroad  com- 
pany and  to  the  town  and  the  selectmen. 
No  appeal  was  taken  therefrom  to  the  su- 
perior court  by  any  of  the  persons  entitled 
to  take  snch  an  appeal.  It  was,  at  any 
rate,  acquiesced  In  by  the  town;  and,  if  we 
may  believe  the  finding  of  the  commission- 
ers, it  was  agreed  to  by  the  selectmen. 
Afterwards,  the  town  and  its  selectmen 
having  refused  and  neglected  to  do  any  of 
the  things  so  required  by  the  order  to  be 
by  them  done,  the  state's  attorney  for  Now 
Haven  county  made  application  to  the 
superior  court  in  that  county  for  a  writ  of 
peremptory  mandamus,  as  set  fortbin  the 
record.  An  alternative  writ  was  granted^ 
and  was  duly  served  and  returned.  The 
parties  appeared,  and  various  proceedings 
were  had  thereon  in  court,  such  that  on 
the  13th  day  of  May,  1800,  the  court  or- 
dered that  a  peremptory  writ  of  manda- 
mus do  forthwith  issue,  directed  to  the  de- 
fendants, commanding  them  to  procure 
thffrlght  of  way  for,  lay  out,  and  construct 
the  highways  on  the  sontb  side  of  the  rail- 
road. In  a  manner  directed  in  the  order  of 
the  railroad  commissioners.  From  this 
order  ot  the  superior  court  this  appeal 
was  taken  by  the  defendants.  The  appel- 
lants In  their  brief  have  grouped  all  their 
grounds  of  error  under  five  heads.  It  will 
be  convenient  to  consider  these  several 
beads  in  a  different  order  from  that  in 
which  the  appellants  havearranged  them. 
■  1.  The  appellants'  second  ground  of  er- 
ror is  "that  the  railroad  commissioners, 
bad  no  power  to  pass  the  specific  order  in 
question. "  It  is  objected  that  tbe  order 
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was  void,  for  tbe  reason  that  the  commls- 
sioners  ordered  tbe  town  to  pay  the  gross 
eum  of  $1,500  "towards  the  cost  of  the 
bridge,  abutments, and  approaches."  Tbe 
statute  aatboriseti  tbe  commissioners  to 
determine  "at  whose  expense"  tbe  altera- 
tion shall  be  made,  and  tbis  court  has 
twice  decided  that  tbere  might  be  an  ap- 
portionment of  the  expense  between  the 
railroad  company  and  the  town,  or  that 
the  whole  might  be  assessed  on  either.  It 
would  seem  that  the  order  to  pay  a  gross 
sum  is  not  invalid.  It  is  true  that  tbe  ex- 
penses to  be  determined  by  the  commis- 
sioners must  be  the  "actual"  expenses, 
and  not  conjectural  expenses.  But  if  tbe 
expense  is  actual,  the  determination  by 
whom  it  shall  be  paid  may  as  well  be 
made  before  as  after  the  payment.  It  Is 
true  also  that  it  would  not  be  within  their 
power  to  direct  the  town  to  pay  a  sum 
greater  than  one-half  the  whole  cost  of  the 
.bridge,  etc.  Tbe  items  that  \yould  enter 
into  the  cost  of  the  bridge,  its  abutments, 
and  approaches,  would  be  known  before 
«nyof  the  work  was  done  with  almost  tbe 
same  certainty  as  after  it  was  tlniHbed. 
The  number  of  yards  of  earth  filllDg  or  ex- 
cavation, the  amount  ol  masonry,  and 
the  quantity  of  Iron,  and  the  price  of 
each,  are  all  within  th?  knowledge  of  the 
commissioners.  Having  full  meanij  of 
ascertaining  the  entire  actual  cost,  it  Is 
not  to  be  presumed  that  they  ordered  tbe 
town  to  pay  a  greater  sum  than  the  one- 
half  of  such  entire  cost.  It  Is  further  ob- 
jected that  "  the  order  relative  to  the  lo- 
cation, building,  laying  out,  and  obtain- 
ing tbe  right  of  way  for  the  highways  in 
question  was  beyond  the  power  of  tbe 
railroad  commissioners."  It  cannot  be 
claimed  that  tbe  commissioners  have  au- 
thority under  the  statute  above  recited,  or 
by  any  other  statute,  to  lay  out  any  new 
highway  as  an  independent  matter. 
They  have  no  such  power.  They  cannot 
interfere  with  the  general  power  of  towns 
and  selectmen  to  lay  out  all  the  needed 
new  highways  within  their  own  limits; 
but  they  do  have  power  to  deal  with  ex- 
isting highways.  They  may  order  a 
change  In  the  location  of  any  existing 
highway  when  such  change  become»j  nec- 
«SBary  to  the  removal  of  a  grade  crossing, 
although  the  change  so  ordered  of  neces- 
iiity  Involves  the  conntruction  of  short 
portions  ol  new  highway,— such  being  re- 
garded as  alterations  of  the  old,  and  not 
aa  the  establishment  of  new,  ways.  Town 
of  Suffleld  V.  Northampton  Co.,  53  Conn. 
3671 ;  Town  of  Fairfield's  Appeal,  57  Conn. 
167, 17  Atl.  Rep.  764.  We  think  the  order  of 
the  rallroadcommlssloners  was  valid,  and 
that  there  is  a  clear  right  in  tbe  public  to 
liave  it  enforced. 

2.  Tbe  defendants'  fourth  ground  of  er- 
ror is  that  "the  proper  and  necessary  par- 
ties are  not  before  the  court.  (1)  because 
this  proceeding  is  prosecuted  in  the  name 
.of  the  state's  attorney  alone,  and  the  rail- 
road company  is  not  the  party  plaintiff, 
.although  tbe  only  party  In  Interest;  (2) 
because  the  town  of  Brantord  is  not  the 
party  defendant,  although  tbe  order  is  di- 
rected to  the  town,  and  not  to  the  select- 
's AU.  Kep.  860. 


men;  and  (3)  because, since  the  institution 
of  tbis  action,  one  of  the  original  defend- 
ants has  ceased  to  be  a  selectman,  and  an- 
other has  been  elected  In  bis  place. "  The 
argument  here  Is  tbat  tbe  tnaadamus  com' 
mandenottalng  but  the  layingontof  anew 
highway,  and  that  the  laying  out  ot  a 
highway  Is  not  of  public  concern,  but  is  a 
matter  of  private  and  adversary  nature. 
Without  Intending  to  admit  the  correct- 
ness of  tbis  argument,  we  do  not  care  to 
discuss  it.  It  departs  from  tbe  real  ques- 
tion In  the  case.  That  question  Is  not  the 
laying  out  of  a  highway,  but  tiie  removal 
of  a  grade  crossing.  If  It  be  graoted  that 
tbe  laying  out  of  a  highway  as  a  separate 
affair,  disconnected  from  anything  else,  Is 
of  an  adversary  or  private  nature,  yet, 
where  the  construction  of  a  short  portion 
of  new  highway,  by  way  ot  alteration  of 
an  existing  one,  is  the  necessary  incident 
to  the  removal  of  a  grade  crossing,  tben 
it  becomes  a  public  matter.  It  ceases  then 
to  be  of  R  private  and  adversary  nature, 
and  rises  to  a  question  of  public  concern, 
in  respect  to  which  the  state's  attorney 
should  properly  act.  The  protection  of 
human  life  is  ol  the  highest  public  concern, 
and  the  removal  of  grade  crossings  tends 
directly  to  the  protection  ol  life.  The  acts 
of  the  legislature  are  the  exercise  of  the 
governmental  power  and  duty  to  secure 
safe  highways.  It  is  stated  in  Higb-on 
Extraordinary  Remedies,  §  431,  that"  when 
tbe  question  is  one  of  public  right,  and  the 
object  ol  the  tnsLBdamna  is  to  procure  tbe 
enforcement  of  a  public  duty,  the  people 
are  regarded  as  the  real  party,  and  the 
relator  at  whose  instigation  tbe  proceed- 
ings are  instituted  need  not  show  that  he 
has  any  special  interest  in  th<;  resalt,  it  be- 
ing sufficient  tbat  be  Is  a  citizen,  and,  as 
such,  interested  In  the  execution  of  tbe 
laws."  The  cases  cited  show  tbat  this  is 
tbe  rule  when  a  private  citizen  on  hlH  own 
account,  and  without  the  Intervention  of 
any  public  officer,  moves  for  a  writ  of 
mnndaiuua.  On  tbe  other  hand,  some 
cases  hold  tbat  in  matters  ot  public  con- 
cern it  is  for  tbe  public  officer  exclusively 
to  apply  tor  tbe  writ.  Mos.  Mand.  195; 
Bex  V.  Merchant  Tailors'  Co.,  3  Bam.  & 
Adol.  115;  Sanger  v.  Commissioners,  25 
Me.  291;  People  v.  Tracy,  1  Denio,  617; 
Wellington  v.  Petitioners,  16  Pick.  105; 
People  V.  Regents  ot  University,  4  Mich. 
9S;  People  V.  Inspectors  of  State  Prison, 
Id.  187;  Linden  v.  SupervlHora,  45  Cal.  6; 
Heffner  v.  Com.,  28  Pa.  St.  108.  While  the 
practice  in  this  state  has  not  been  uniform. 
It  certainly  permits  the  state's  attorney 
to  prosecute  in  his  own  name  alone.  1 
Swift,  Dig.  578;  State  v.  Railroad  Co.,  29 
Conn.  5.S»;  State  v.  Fyler,  48  Conn.  146. 
Tbe  writ  must  be  directed  to  those,  and 
those  only,  who  are  to  obey  It.  This  is 
necessary,  so  tbat,  in  case  tbo  command 
Is  disobeyed,  it  may  be  certain  who  is  to 
be  proceeded  against  for  tbe  contempt; 
and  a  disregard  ot  this  rule  is  a  sufficient 
ground  for  sustaining  a  motion  to  quasb. 
High,  Extr.  Rem.  §  542.  If  the  act  com- 
manded is  to  be  done  by  a  select  body, 
then  the  writ  should  be  directed  to  the 
select  body.  Ang.  &  A.  Corp.  §  718.  And 
where  proceedings  by  mandamus  against 
municipal  officers  to  compel  the  perform- 
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ance  of  their  official  duties  have  been  be- 
gan, a  change  in  the  memberahip  of  the 
office  (loeB  not  bo  chancre  the  parties  as  to 
abate  the  proceedings.  Dill.  Mun.  Corp. 
(4tb  Ed.)  8  874,  note  8.  So.  too,  where  a 
mand&mua  haa  been  brought  against  a 
manicipal  officer  in  his  official  capacity, 
upon  whom  service  of  process  has  been 
made,  tt  may  be  continued  against  his 
Buccexsor  without  compelling  the  party 
aggrieved  to  begin  de  novo.  Id.  (4th 
Ed.)  §  184;  High,  Extr.  Rem.  443;  Mos. 
Mand.  200;  Maddox  v.  Gnaham,  2  Mete. 
(Ky.)  56;  Lindsey  v.  Auditor,  3  Bush,  2S1; 
City  of  Louisville  v.  Kean,  18  B.  Mon.  9, 
IS;  State  v.  Common  Council  of  Madison, 
15  Wis.  83;  People  v.  Sapervisors,  100  III. 
332;  Pegram  v.  Cowmissioners,  65  N.  C. 
115.  There  is  no  defect  in  respect  to  the 
parties. 

3.  The  first  ground  of  en-or  set  forth 
in  the  appellant's  brief  is  that  "the  change 
of  grade  made  by  the  railroad  company 
after  the  order  will  render  its  enforcement 
useless  and  ineffectual  to  accomplish  the 
end  designed."  This  ground  of  error  as- 
sumes certain  facts  to  be  in  the  case  which 
as  facts  are  not  in  It.  In  their  return  to 
the  alternative  writ,  the  defendants, 
among  other  things,  averred  that  after 
the  order  of  the  railroad  commissioners 
was  made  the  railroad  company  had 
raised  the  grade  of  its  track  three  feet 
higher  than  it  was  at  the  time  of  the  pass- 
ing of  the  order,  and  "  that  public  conven- 
ience and  necessity  do  not  require  the  con- 
struction of  the  highways  in  question  so 
as  to  pass  over  the  bridge  as  now  con- 
structed by  the  railroad  company,  and 
public  convenience  and  necessity  do  re- 
quire that  the  highways  in  question  be 
carried  under  the  railroad  tracks  con- 
structed at  the  grade  that  it  now  Is." 
The  state's  attorney  demurred  to  this 
part  Of  the  return,  and  the  superior  court 
sustained  the  demurrer.  Counsel  for  the 
appellants,  many  times  In  their  brief  and 
in  their  oral  argument,  speak  of  the  facts 
averred  in  this  part  of  their  return,  as 
though  they  were  facts  in  tue  case  fur  all 
purposes.  In  the  same  way  that  they 
would  be  if  they  had  been  established  by 
evidence  and  found  by  the  court.  They 
say  it  is  "admitted  by  the  demurrer," 
"conclusively  admitted,"  etc.,  with  vari- 
ous repetitions,  that  public  convenience 
and  necessity  do  not  require  the  lay-out  of 
the  pieces  of  new  highway  ordered  by  the 
commissioners.  This  is  a  use  of  the  facts 
alleged  in  a  pleading  to  which  a  demurrer 
has  been  interposed, entirely  unwarranted 
by  law.  "A  demurrer  neither  asserts  nor 
denies  any  matter  of  fact,  but  merely  ad- 
vances a  legal  proposition,  namely,  that 
the  pleading  demurred  to  Is  insufficient  in 
the  law."  Qouid,  Pi.  c.  9,  §  2.  A  demur- 
rer admits  facts  that  are  well  pleaded,  in 
tbatitdoesnot  deny  them ;  yet  the  admis- 
sions can  be  used  only  for  the  purposes  nf 
the  argument  oh  the  demurrer.  It  Is  not 
evidence  for  the  party  alleging  the  facts 
demurred  to.  1  Chit.  PI.  662;  Pease  v. 
Phelps,  10  Conn.  62;  Crogan  r.  Scblele,  58 
Conn.  208, 1  Atl.  Bep.  899,  and  5  Atl.  Rep. 
673.  And  when  a  demurrer  Is  sustained, 
the  facts  alleged  in  the  pleading  demurred 
to  are  not  in  the  case.    The  statute  says 


that  the  railroad  commissioners,  when  In 
their  opinion  public  safety  requires  an  al- 
teration in  a  highway,  may  order  it,  etc. 
The  return  speaksof  "public  convenience 
and  necessity. "  If  this  expression,  "pub- 
lic convenience  and  necessity,"  means 
something  different  from  "public  safety," 
then  the  demurrer  was  properly  sustained, 
because  the  return  was  not  responsive  to 
the  writ,  and  did  not  show  any  excuse 
for  disobeying  it.  If,  on  the  other  hand, 
the  words  "public  convenience  and  neces- 
sity "in  the  return  mean  the  same  thing 
as  the  words  "public  safety"  in  the  stat- 
ute, we  think  the  demurrer  was  correctly 
sustained  for  another  reason.  Whether  or 
not  public  safety  requires  any  change  of  a 
highway  at  a  grade  crusslug,  to  the  end 
that  such  crossing  may  be  removed,  Is  a 
question  that  the  legislature  has  intrusted 
solely  to  therailroad  commissioners  as  an 
original  one,  and  to  the  superior  court 
only  by  an  appeal  from  their  doings.  The 
superior  conrt,  on  the  hearing  of  the 
mandamna,  had  no  authority  to  pass  up- 
on that  question.  No  appeal  having  been 
taken  from  the  decision  of  the  commis- 
sioners, that  question  was  rea  adjndicata. 
The  effort  to  retry  it  by  the  return  was 
clearly  irregular.  But,  if  everything  be 
granted  that  the  appellants  urge,  their 
conclusion  would  not  follow.  The  m&n- 
damus  would  not  become  fruitless.  The 
grade  crossing  would  still  be  removedj 
only  in  a  little  less  convenient  manner. 

4.  The  third  ground  of  error  is  that  "the 
order  and  the  alternative  and  peremptory 
writ  are  each  indeOnlte  and  uncertain,'' 
without  the  map  referred  to  therein.  We 
assent  to  everything  said  in  the  argument 
to  the  effect  that  any  order  which  Is  to  be 
enforced  by  a  mandamas  should  be  clear 
and  certain,  so  that  the  respondent  may 
know  the  precise  thing  hels  to  do.  Obvious- 
ly no  greater  certainty  can  be  required  in 
thealternativeor  peremptory  writ  than  in 
the  order  Itself.  'The  order  of  the  railroad 
commissioners  was  in  the  nature  of  a 
Judgment,  in  respect  to  which  the  man- 
damaa  is  anexecution.  Mandamus  isfiflal 
process.  If  it  was  not  the  duty  of  the  de- 
fendants to  lay  out  the  deslg'nated  por- 
tions of  highway  by  reason  of  that  order. 
It  was  not  made  such  by  reason  of  any- 
thing contained  in  the  alternative  writ. 
Bere  again  the  objection  stated  Is  not  the 
one  argued.  The  real  objection  under  this 
head  is,  not  that  the  order  is  uncertain, 
but  that  it  was  not  sufficiently  published 
to  the  defendants.  It  Is  not  claimed  that 
the  order  as  it  exists  In  the  office  of  the 
railroad  commissioners  is  indefinite  or  un- 
certain. But  the  defendants  insist  that 
they  are  under  no  duty  to  obey  that  order 
until  a  copy  of  it  with  the  map  was  served 
upon  or  left  with  them;  that  they  were 
under  no  obligation  to  take  notice  of 
anything  on  tile  or  recorded  in  the  office  of 
the  railroad  commissioners.  Thefallacyof 
this  claim  can  best  be  illustrated  by  an  ex- 
ample. Take  the  common  case  of  a  high- 
way laid  out  by  a  committee  of  the  super 
rlor  court.  A  report  laying  out  the  high- 
way, containing  a  survey,  and  often 
accompanied  by  a  map,  is  made  to  the 
court,  and  Is  Incorporated  into  a  decree, 
and  recorded,  and  left  ou  file  in  the  office 
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of  tbe  clerk  ot  the  cuurt.  No  cupy  la  re- 
quired to  be  famlsbed  to  the  town  or  the 
selectmen.  They  would  be  bound  to  take 
notice  of  thecontentB  ot  such  report,  ot  the 
survey  therein,  and  of  any  map  that  might 
be  attached  thereto.  Putting  the  report 
on  file  is,  in  tbe  eye  ot  the  law,  a  peraunal 
communication  ot  its  contents  tu  the  town 
and  its  selectmen.  It  they  neglected  to 
build  tbe  highway  so  laid  out,  or  to  open 
It  for  public  travel  within  the  time  Uxed 
In  such  decree,  there  can  be  no  doubt  but 
what  it  could  be  enforced  by  mattdamus. 
And  it  \n  certain  that  the  writ  would  be 
directed  to  tbe  selectmen ;  and  It  is  equally 
certain  that  the  selectmen  would  not  be 
beard  to  say  that  they  did  not  know  the 
thing  ordered  in  the  committee's  report. 
Having  been  parties  to  the  proceedings, 
they  would  be  presumed  to  know  what 
the  report  contained.  If  they  were  igno- 
rant, it  would  be  from  their  own  neglect. 
Now,  the  actual  case  In  hand  is  almost 
exactly  like  the  one  supposed.  The  town 
of  Brauford  and  its  selectmen  were  noti- 
fied of  the  time  and  place  of  the  bearing 
before  the  railroad  commissioners.  They 
were  parties  to  tbe  proceedings.  They 
■were  present,  and  were  heard.  They  were 
notified  of  the  decision.  They  knew  it 
was  on  file  and  recorded  In  tbe  office  ot 
the  railroad  commissioners,  an  office  no 
less  public  than  tbe  office  of  the  county 
clerk,  and  where  they  could  examine  and 
obtain  copies  ot  a  decision  equally  well. 
We  think  they  were  bound  to  take  notice 
of  the  contents  of  that  decision.  As  in  the 
case  supposed  tbe  selectmen  would  not 
be  heard  to  allege  their  own  ignorance, 
we  see  no  good  reason  why  they  should 
be  so  heard  in  the  actual  one.  Tbe  objec- 
tion, if  it  should  be  made,  that  the  alter- 
native writ  is  defective  because  it  refers 
to  the  map  as  on  file  in  tbe  office  of  the 
railroad  commissioners,  instead  of  having 
a  copy  attached,  is  one  ot  form,  of  which 
advantage  could  be  taken  only  by  tbe  mo- 
tion to  quash.  Fuller  v.  Academic  School, 
6  Coun.  532. 

5.  The  fifth  ground  ot  error  is:  First. 
That  the  application  is  not  verified  by  an 
affidavit.  In  applications  brought  by  a 
public  officer  for  tbe  enforcement  of  public 
rights  an  affidavit  is  not  necessary. 
State  T.  Bridge  Co.,  3  Har.  (Del.)  312. 
Second.  That  the  superior  court,  after  the 
appeal  was  perfected,  Issued  the  peremp- 
tory writ,  and  immediately  recalled  it. 
It  this  was  an  error.  It  was  one  of  practice, 
and  one  which  did  tbe  defendants  no  in- 
jury, and  BO  caanot  be  noticed  here. 
There  is  no  error  in  the  Judgment  ap- 
pealed from.    The  other  Judges  concurred. 


<«  N.  3.  L.  560) 

Staxb  (Waui  et  oL,  Prosecutors)  T.  ConMos 

Council  ow  Bbvkblt. 
(Supreme  Court  o/  New  Jersey.    July  27, 1891.) 

OMBGTIONS  to  ASSESSMSNTS — COIXBOTION  BT 

Sdhiurt  Pbocsss. 

1.  Delay  in  objectinf;  to  assessments  for  im- 
provements and  for  dismissing  certiorari. 

'i.  The  power  to  collect  an  assessment  In  a 
snmmary  method  by  lien  on  the  property  beoe- 
flted,  and  by«ale  thereon,  must  rest  on  strict 
statutory  authority. 

S.  Jf  no  Such  sum^iscy  remec^  be  given,  tbe 


quota  apportioned  to  each  individual  becomes  a 
debt,  renewable  in  dae  course  of  law. 

4.  Act  of  April  le,  1801,  p.  480,  giving  a  lien 
for  the  costs  theretofore  or  thereattiar  inonrred 
by  any  city  of  the  third  class,  for  improving  side- 
walks, if  valid,  does  not  remedy  deoect  in  reao- 
lution  to  sell  land  in  this  case. 
{SyUaboB  bu  the  Court.) 

On  certlorart  to  review  an  ordinance 
and  resolution  ot  the  common  council  o( 
Beverly  to  curb  parts  of  Cooper  and  War- 
ren streets,  in  front  of  lands  ot  the  prose- 
cutors, and  the  proceedings  thereon  tor 
the  collection  of  assessments. 

Argued  before  Depxte,  Van  Stckbl,  and 

SCDDDER,  JJ. 

M.  R.  Sooy,  for  prosecutors.  Qilb^rt  A 
AtkinaoB,  tor  defendant. 

ScuDDEB,  J.  Tbe  ordinance  to  curb  tbe 
sidewalktu  in  Beverly,  in  controversy,  was 
passed  August  6, 1874;  and  the  resolution 
ot  tbecommoncouncilthat  parts  ot  Cooper 
and  Warren  streets,  on  which  the  prose- 
cutor's lands  are  located,  should  be  curbed 
with  stone,  was  adopted  June  21,  1883. 
The  worlc  was  done  by  the  city  in  1883  and 
1884;  a  report  of  delinquents  was  made 
May  I,  1884.  On  December  4, 1884,  the  city 
solicitor  was  Instructed  to  commence  pro- 
ceedings to  collect  the  curbing  and  flag- 
ging bills  unpaid.  Again,  on  July  II,  1887, 
a  resolution  was  passed  that  the  Bolicltor 
sue  on  tbe  curbing  bills ;  and  on  August 
1, 1889,  it  was  resolved  that  the  president 
of  the  common  council  proceed  to  adver- 
tise and  sell,  according  to  law,  the  lots  up- 
on which  the  charges  or  assessments  are 
claimed  to  be  a  lien.  There  are  four  small 
bills  for  curbing  assessed  against  the  sev- 
eral prosecutors  In  this  writ,  and  aftertbis 
long  delay  this  writ  is  brought  to  avoid 
the  assessments  made  against  thera.  The 
prosecutors  had  knowledge,  before  the 
work  was  done,  of  the  order  made  by  com- 
mon council  for  the  Improvement;  knew 
of  it  during  its  progress;  aud  delayed  to 
make  any  ob]e(:tion  until  Qve  years  after 
tbe  work  was  completed,  when  the  city 
was  about  to  assert  Its  lien  on  the  lauds, 
and  sell  tbe  lota  against  which  the  assess- 
ments were  made.  The  objections  to  tbe 
preliminary  proceedings  are  merely  tech- 
nical and  formal,  and  the  writ  would  be 
disniisBed  as  iraprnvidently  issued,  it  It 
were  not  that  the  remedy  used  for  the  col- 
lection of  the  asseBsments  by  a  Hen  upon 
and  sale  of  tbe  lands  appears  to  be  with- 
out authority  of  law  In  this  city.  In  Pen- 
warden  y.  Dunellen,  50  N.  J.  Law,  66.5-670, 
15  Atl.  Bep.629,it  was  said  that  the  power 
to  collect  an  assessment  in  a  summary 
method,  by  lien  on  the  property  benefited, 
must  rest  on  strict  statutory  authority, 
and  such  is  undoubtedly  tbe  law.  Cor- 
porations have  only  such  powers  as  are  ex- 
pressly granted  to  them,  or  such  as  are 
necessary  to  carry  Into  effect  the  rights 
and  powers  so  granted.  By  section  9  of 
the  charter  (Laws  1857,  p.  434)  it  IB  lawful 
tor  the  council  to  pass  ordinances,  among 
otberthings,  "for  compelling  theopcupiers 
and  owners  of  lots  to  grade,  curb,  and 
pave  the  sidewalks  opposite  ttielr  lots;" 
and  "  to  enforce  the  observance  of  all  such 
ordinances  by  prescribing  a  forfeiture,  (or 
penalty,)  not  exceeding  f  50,  to  be  recor- 


Digitized  by 


Google 


N.J.) 


STATE  «.  WABNjBR. 


841 


«rable  by  action  of  debt,"  etc.  There  are 
no  supplements  to  thia  charter  or  other 
statutes  which  enlarge  the  power  of  the 
common  council  in  collecting  assessments 
tor  Bucl)  improvements,  or  for  making 
these  BHsesBmeuts  liens  on  the  lands  bene- 
fited, with  a  Bummar:^  method  for  collec- 
tion. Where  a  tax  is  la  wf  ully  assessed  tor 
a  public  improvement,,  the  quota  appor- 
tioned to  each  Individual  becomes  a  debt, 
and,  il  not  paid,  must  be  recovered  by  the 
corporation  in  due  course  of  law,  unless 
where  the  charter  authorizes  proceedings 
ot  a  moresummary  kind.  Bergen  v.  Gark- 
8on,  6 N.  J.  Law,  852;  Terhune  y.  Passatc, 
41  N.  J.  Law,  90;  1  Dill.  Mun.  Corp.  89. 
The  second  section  ot  the  general  ordi- 
nance, respecting  the  grading,  curbing, 
and  paving  ot  streets  In  the  city  of  Bever- 
ly, pas8e<l  August  6, 1874,  on  which  the 
resolution  to  curb  the  streets  In  contro- 
versy was  based,, imposes  the  cost  and  ex- 
pense ut  curbing  on  the  owners  of  the  lots 
fronting  or  bordering  on  such  streets,  ac- 
cording to  its  valuable  proportion  of  the 
same. of  which  notice  shall  be  given  to  the 
owners;  and.  In  case  of  neglect  or  refusal 
to  pay  the  same,  may  be  recovered,  with 
Interest,  in  an  action  of  debt.  The  curb- 
ing, being  a  portion  ot  the  sidewalk,  Is 
properly  chargeable  to  the  owner  ot  the 
land  upon  which  it  fronts;  and  the  form 
of  action  to  recover  in  debt  is  in  conform- 
ity with  law,  and  the  power  ot  the  com- 
mon council  to  collect  its  dues.  The  third 
section  of  the  ordinance  makes  the  charges 
or  assessments  for  curbing,  etc.,  a  Hen  on 
the  property,  and,  if  not  paid  within  60 
days  after  notice,  the  common  council  may 
enforce  the  collection  by  exposing  the  im- 
proved property  tor  sale,  or  as  much  there. 
of  as  may  be  sufficient  to  pay  the  tussess- 
menta  by  the  summary  form  tor  collection 
In  the  charter,  or  by  any  general  law  ap- 
plicable thereto.  A  recent  statute,  passed 
April  16, 1891,  p.  480, entitled  "An  act  relat- 
ing to  the  costs  ot  improving  sidewalks  in 
cities  of  this  state,"  is  evidently  intended 
to  meet  cases  like  the  present.  It  enacts 
(section  1)  "that  the  cost  heretofore  or 
hereafter  incurred,  by  any  city  ot  the  third 
class  of  this  state,  tor  improving  side- 
walks, shall  be  a  Men  upon  the  abutting 
lands  in  front  of  which  such  work  is  done, 
and  the  same  maybe  collected  in  the  same 
manner,  and  by  the  same  officers,  as  taxes 
are  or  may  be  collected  in  such  cities. " 
Admitting  that  this  may  be  a  proper  sub- 
ject of  classIQcation, — on  which  no  opinion 
Is  exprensed, — and  that  a  law  thus  passed 
to  remedy  the  detect!  veexecutionot  power, 
ajid  even  to  grant  another  remedy  to  col- 
lect unpaid  assessments,  though  retro- 
spective, is  not  beyond  legislative  power, 
thoDgb  a  suit  be  bending  to  recover  the 
same,  which  is  held  in  some  cases,  (State 
V.Newark,  27  N.  J.  Law,  185-196;  Bald- 
-wln  V.  Newark.  38  N.J.  Law,  158;  Bonney 
V.  Bridgewater,  31  N.  J.  Law,  133;  Walter 
V.  Town  ot  Union,  33  N.  J.  Law,  350; 
Kader  v.  Township  ot  Union, 44  N.J. Law. 
259;  Jones  v.  Landls  Tp.,  60  N.  J.  Law, 
874, 13  Atl.  Rep.  25t,)  yet  this  act  does  not 
remedy  the  defect  in  the  proceeding  to  sell 
-tbe  lands  of  the  prosecutors.  When  tfte 
resolntirin  was  passed  on  August  1, 1889, 
that  the  president  ot  the  common  council 


proceed  to  advertise  and  sell  according  to 
law  the  lots  upon  which  the  charges  or 
assessments  are  a  lien,  there  was  no  law 
nor  any  lieu  to  authorize  such  sales.  This 
subsequent  act  of  1891  purports  to  create 
a  lien,  but  not  to  sanction  and  enforce  the 
remedy  already  begun  by  the  resolution. 
The  Hen,  if  it  be  now  estabHshed  by  this 
new  statute,  must  be  enforced  according 
to  its  terms,  and  in  the  manner  therein 
prescribed.  This  resolution,  directing  tbe 
sale  ot  the  lands  of  tbe  several  prosecutors 
tor  the  curbing  assessments,  wlU  be  va- 
cated, but  without  costs. 


State  (  Voobhees,  Prosecutor)  v.  WiiBKBR, 
Collector  ot  Taxes. 

(Swpreme  Count  of  New  Jeney.    July  87, 1891.) 
Taxmion— Absmsmknt— 8ti.tem«!it  o*  Dbbts. 
TaxLatrN.  J.  rRevislon,  p.  1158)  Acts  188S, 

?i.  40,  prorides  that  tnere  shall  be  no  dedactlons 
rom  the  assessed  value  of  an  estate,  nnless  the 
person  assessed  shall  make  and  sign  a  statement 
under  oath  that  the  debts  named  are  Just  and 
owing,  and  shall  deliver  the  same  to  the  assessor 
on- or  before  the  day  fixed  for  closing  assess- 
ments, etc.  Beld,  the  mere  refosal  of  the  as- 
sessor to  make  allowance  for  debts  at  the  time  of 
assessment  did  not  discharge  such  person  from 
the  duty  of  presenting  such  statement. 

Certiorari  to  review  assessment  by  Wlll- 
ard  P.  Toorfaees,  receiver  of  the  Mutnal 
Decpration  Manufacturing  Company, 
against  Charles .  T.  Warner,  collector  of 
taxes  of  New  Brunswick. 

Argued  before  Depde,  Van  .  Szckel,  and 
Scuuu^E,  JJ. 

W.P.  FoorAees,  tor  petitioner.  Frederick 
Welgel,  for  defendant. 

Pek  Curiam.  The  claim  tor  deduction 
of  debts  from  the  valuation  ot  the  real  es- 
tate of  this  company  cannot  be  allowed, 
because  no  statement  in  writing,  under 
oath,  ol  debts  and  property,  was  delivered 
to  the  assessor  on  or  before  the  time  lim- 
ited by  law  for  closing  tbe  assessment,  as 
required  iu  paragrapn  78  of  the  general 
tax  law,  (Revision,  p.  1158,)  and  the  act  of 
1885,  p.  40.  The  mere  objection  of  tbe  as- 
sessor to  make  any  allowance  to  the  com- 
pany for  its  debts  against  the  valuation 
of  real  estate  did  not  discharge  the  com- 
pany (rom  the  duty  to  present  such  state- 
ment, nor  could  the  assessor  refuse  to  re- 
ceive It  If  It  had  been  made.  The  law  is 
imperative,  and  if  not  obeyed  tbe  claim  to 
deduct  debts  is  lost.  The  act  of  the  as- 
sessor In  objecting  to  make  such  allowance, 
without  a  statement  under  oath,  what- 
ever reason  he  may  have  given,  was  in 
performance  of  his  duty.  The  company's 
agent  was  not  prevented  by  sickness,  or 
other  unavoidable  accident,  from  deliver- 
ing such  statement  to  the  assessor;  and 
the  commissioners  of  appeals  were  legally 
justified  In  refusing  to  act  on  the  state- 
ment of  property  and  debts  that  was  after- 
wards presented  to  ttaem.  Further,  It 
does  not  appear  by  the  statement  of  facts 
agreed  upon,  and  presented  In  affidavits, 
that  the  real  estate  was  not  rated  accord- 
ing to  its  uue  value.  The  method  by 
which  the  valuation  was  made,  whether 
by  valuers  under  the  charter  or  otherwise, 
is  immaterial..  The  same  property  was 
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assessed'^  In  the  preceding  year  at  $20,000, 
and  the  tax  was  paid  without  objection. 
Tbe)%  was  no  evidence  of  depreciation,  or 
any  objection  made,  except  that  this  es- 
timate was  made  by  valaera  nnder  the 
charter.  If  tbeir'a  was  a  true  valuation, 
the  prosecutor  has  not  been  Injured,  and 
the  result  sunght  by  the  constitutional  re- 
quirement that  property  shall  be  assessed 
"according  to  true  values"  has  been  at- 
tained. The  writ  will  be  dismissed,  with 
costs. 


(63  N.  J.  L.  S«0) 

State  ex  rel.  Hdll  et  ah  v.  Kelset,  Sec- 
retary of  State. 
(Swpreme  Court  of  New  Jeney-  July  7, 1891.) 
Satb-Dbposit  Cokfanibs— Bankino  Fowbbs. 
Act  N.  J.  Jane  10,  1890,  relative  "to  bank- 
ing,  savings,   tmst,   guaranty,  sate-depoalt,  In- 
demnity, mortgage,  investment,  loan,  and  build 
ing  corporations, "  requiriiu;  them  to  have  a  cap- 
ital of  not  less  than  $100,000,  and  to  be  approved 
by  the  state  board  of  bank  commissioners,  treats 
exclosively  of   financial    associations   designed 
to  dwive  profit  from  the  loan  or  use  of  money  or 
securities,  and  does  not  apply  to  a  safe-deposit 
company,  organized  nnder  the  general  Incoriwra- 
tion  laws  "to  keep  and  maintain  safe-deposit 
vaults  for  the  safe-keeping  of  valuable  artic'es, " 
since  the  general  laws  forbid  corporations  or- 
ganized thereunder  to  deal  in  money  or  securi- 
ties. 

Application  by  Aurellus  B.  Hull  and 
others  for  mundamua  to  Henry  C.  Kelsey, 
secretary  oX  state,  to  compel  blm  to  re- 
ceive and  file  the  certificate  of  incorpora- 
tion of  the  Morristuwn  Safe-Deposit  Com- 
pany, of  which  relators  are  incorpora- 
tors.   Writ  granted. 

Argued  February  term,  1891,  before 
K.NAPP  and  Reeh,  JJ. 

Mablnn  Pitney,  for  relators..  Allan  Mc- 
Dermott,  for  respondent. 

Knapp,  J.  The  relators  are  incorpora- 
tors of  "The  Morrlstown  Safe-Deposit 
Company."  The  corporation  Is  organized 
under  the  provisions  of  the  "  act  concern- 
ing corporations. "  A  certificate  of  Incor- 
poration under  the  name  stated  was  duly 
executed  by  the  relators,  and  recorded  in 
the  clerk's  office  of  Morris  county,  in  which 
the  corporation  purposes  conducting  its 
business.  Thereafter,  in  observance  of 
the  provisions  of  the  eleventh  section  of 
said  act,  the  relators  presented  to  the 
secretary  of  state  (tberespondentjthesald 
certificate,  asking  that  It  be  filed  in  bis 
office,  at  the  same  time  tendering  to  that 
officer  the  fee  of  $25,  due  by  law  to  the 
state  upon  sncn  flliug.  The  respondent 
refused  to  receive  and  file  the  Instrument 
of  incorporation,  and  still  refuses  to  do 
so.  The  respondent  denies  to  the  relat- 
ors the  privilege  claimed  by  them  on  the 
ground  solely  that  the  proposed  corpora- 
tion is  excluded  from  the  right  of  filing  Its 
certificate  in  his  office  by  the  provisions 
of  an  act  of  the  legislature  entitled  "An 
act  relative  to  banking,  savings,  trust, 
guarantee,  safe-deposit,  indemnity,  mort- 
gage, investment,  loan,  and  building  cor- 
porations," approved  June  10,  1890,  (P.  L. 
427,}  for  the  reason  that  the  relators  have 
failed  to  comply  with  its  requirements  in 
two  essential  particulars,  viz.,  that  It  has 
a  capital  of  leas  than  $100,000,  and  has  not 


received  the  approval  of  the  state  board 
of  bank  commisssioners.  The  relators 
have  chosen  a  name  for  their  corporation 
that  is  identical  with  words  employed  in 
the  act,  to  describe  one  of  the  subjects 
brought  within  its  purview,  viz.,  "safe- 
deposit"  corporations;  and  the  name  so 
chosen  is  one  entirely  appropriate  to,  and 
strictly  expressive  of,  the  purposes  of  its 
creation.  These  are,  as  the  certificate  de- 
clares, "to  keep  and  maintain  safe-deposit 
vaults  and  safes,  and  strong-boxes  for  the 
safe-keeping  of  valuable  articles  and  prop- 
erty of  all  kinds. "  The  question  to  be  de- 
termined is  whether,  by  reason  of  tlie 
name  BO  adopted  by  the  corporation  cer- 
tificate, and  because  of  the  objects  and 
purposes  which  it  aims  to  work  out  inits 
future,  or  either  of  these  bring  it  within 
the  spirit  and  meaning  of  the  enactment 
in  question.  If  it  be  embraced  within  the 
restrictive  law  of  1891,  the  relators  must 
fail  in  their  suit,  lor  they  have  not  in  their 
organization  the  required  capital;  norbas 
the  Incorporation  received  tbe  approval  of 
the  board  of  bank  commissioners.  But  if, 
on  the  other  hand,  this  company  is  not, 
in  the  legislative  intent  included  within  its 
provisions,  then,  as  the  act  of  the  secretary 
of  state  becomes,  in  receivlngthe  certificate, 
purely  a  ministerial  one,  mandamua 
should  issue  as  the  appropriate  and  only 
legal  remedy  of  relators.  It  will,  as  I 
think,  serve  no  useful  purpose  to  attempt 
analysis  of  the  act  of  1890.  I  ts  design  will, 
on  reading  the  text,  be  apparent.  It  in- 
tended to  treat  exclusively  of  financial  cor- 
porations and  associations;  such os  bank- 
ing companies,  savings  institutions,  and 
others  designed  to  derive  profit  from  the 
loan  or  use  of  money  or  securities.  Such 
clearly  appears  to  be  its  general  purpose, 
and  each  of  Its  details  plainly  aims  at  the 
regulation  of  such  institutions  for  tbe  pub- 
lic protection,  and  not  one  of  them  is 
appropriate  to  corporations  like  that 
formed  by  the  relators,  or  possessed  of  any 
meaning  when  applied  to  such.  This  com- 
pany Is  organized  under  tbe  general  law 
concerning  corporations.  The  expression 
in  its  certificate  of  Incorporation  of  tbe 
objects  to  be  promoted  binds  it  in  tbe  use 
of  its  franchises  to  such  purposes;  and 
the  force  of  tbe  declaration  of  its  designs 
will  exclude  It  from  the  right  to  deal  In 
money  or  securities.  But  besides  this,  by 
the  provlur)  to  the  tenth  section,  as  well 
as  under  the  terms  of  the  fourth  section 
ot  the  same  statute,  the  exercise  of  such 
powers  is  expressly  withheld  from  corpora- 
tions formed  under  the  act. 

That  the  company,  in  the  choice  of  its 
name,  has  fallen  upon  one  that  Is  within 
the  words  of  the  act  of  1890  is  not  a  cir- 
cumstance of  contrnlling  Importance. 
Had  It  been  the  only  name  permissible  tn 
It  In  Its  organization,  Sim,  if  it  be  found 
without  the  reason  and  spirit  of  the  law, 
it  is  not  within  tbe  law.  In  the  constrnc- 
tiou  of  statutes  words  are  aids— impor- 
tant oues  it  is  true,  yet  only  aids— injudg- 
ing  the  legislative  intent;  and,  wbeo  a 
statute  uses  words  ot  general  import,  the 
question  is  open  whether  an  object  witbia 
the  words  is  within  the  purview  of  tbe 
law,  wblch  means  the  intent  of  the  law- 
maker.   Cox  V.  Hakea,  L.  B.  16  App.  Cas. 
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606.  In  Cox  y.  Hakes  the  lord  ehaocullor, 
alter  a  caretnl  review  of  tUeearllerEngliah 
cases,  premented  as  the  result  cm  accepted 
canon  ot  construction  in  these  words,  vie: 
"From  which  casus  It  appears  that  the 
sages  ot  the  law  heretofore  have  con- 
strued statutes  quite  contrary  tu  the  let* 
ter  In  some  appearance,  and  thosestatates 
which  comprehend  all  things  in  the  letter 
they  have  expounded  to  extend  but  to 
some  things,  and  those  which  generally 
prohibit  all  people  from  doing  such  an  act 
they  have  interpreted  to  permit  some  peo- 
ple to  do  it,  and  those  which  Incladeevery 
person  in  the  letter  they  have  adjudged  to 
reach  to  some  i)eraon8  only,  which  esposi- 
tions  have  always  been  founded  on  the  in- 
tent ot  the  legislature,  which  they  have 
collected  sometimes  by  considering  the 
cause  and  necessity  of  making  the  act, 
sometimes  by  comparing  one  part  of  the 
act  with  another,  and  sometimes  by  fur- 
elgn  circumstances,  so  that  they  hav« 
ever  been  guided  by  the  intent  of  the  1^- 
Islatare,  wbicb  they  bave  always  taken 
according  to  the  necessity  of  the  matter, 
and  according  to  that  which  is  conso- 
nant to  reason  and  good  discretion. "  The 
terms  ot  the  act  in  question  which  have 
been  supposed  to  apply  to  relators  will 
by  no  meauB  be  stripped  of  tbeir  force  by 
the  withdrawal  of  the  relators'  associa- 
tion and  kindred  bodies  from  tbeir  oper- 
ation. It  will  need  but  slight  search 
among  onr  statutes  to  a«eertaln  what 
class  ot  corporations  denominated  "safe- 
deposltcompanies  "  were  really  €dmed  at  by 
the  restrictive  legislation  ot  1890.  An  act 
was  passed  in  1885,  entitled  "  An  act  for 
the  incorporation  of  safe-deposit  and 
trast  companies. "  Supp.  Kevision,  pp.  889, 
880.  Supplements  to  this  act  were  passed 
in  each  ot  the  three  years  following,  the 
result  of  all  which  was  to  confer  upon  cor- 
porations organised  tfaeruunder  large  and 
Important  financial  powers.  Bankscuuid 
be  established  upon  trifling  and  insignifi- 
cant capital.  Still  greater  powers  could, 
under  this  series  ot  enactments,  be 
grasped  and  exercised  without  responsi- 
bility or  adequate  security  to  the  public. 
Against  these  the  legislature  may  with 
good  reason  have  provided  in  protection 
ot  the  general  interest  and  safety.  Tbat 
these  are  within  the  purview  ot  the  act 
of  1890,  and  brought  under  its  restraining 
and  supervising  regulations,  there  can 
be  no  doubt.  Bnt  I  think  it  is  equally 
clear  that  the  act  does  not  apply  tu  the 
relators,  nor,  indeed,  to  any  corporation 
that  can  be  legally  organised  under  the 
general  corporation  act.  Therefore  a  per- 
emptory mandamua  sbunld  go, in  accord- 
ance with  the  prayer  ot  the  relators,  but 
without  costs.    It  is  so  ordered. 


(5S  N.  J.  U  531) 

Statb  (Matob,    Etc.,  op  Jbrsbt  City, 
Prosecutors)  v.  Board  of  Chosen  Free- 

UOLDEKB  OF   HUDSON   CoUNTY. 

{Stivreme  Court  of  New  Jersey.     July  16, 1891.) 

Purchase  or  Laxs  bt  Chose:?  Fbbsboldebs — 

BETTixa  Aside  for  Fkadd. 

A  resolution  by  the  board  of  freeholder^ 

to  pnrobase  lands  under  the  act  of  1887  (F.  L. 

201)  set  aside,  the  price  agreed  to  be  paid  being 

so  excessive  as  to  show  tliat  the  resolution  is  in 


frand  of  the  said  aot,  and  not  a  legal  exercise  of 
the  power  conferred  by  it. 
{SyUaim*  bu  the  Coitrt.) 

Certiorari  to  Hudson  connty  board  ot 
freeholders. 

Argued  February  term,  1891,  before  Db- 
PDB,  VAN  Stckel,  and  Scddder,  JJ. 

W.  D.  Edwards,  for  appellant.  John  A. 
UeGratb  and  Gilbert  Collina,  for  appellees. 

Van  Stckel.  J.  The  purpose  ot  this  liti- 
gation is  to  set  aside  a  resolution  passed 
by  the  board  ot  chosm  freeholders  of  the 
county  of  Hudson  passed  January  5, 1891, 
to  purchase  of  Horace  K.Tburber  9  S)8-100« 
acres  of  land  on  Snake  Hill,  for  the  sum  ot 
940,000,  and  to  purchase  of  Abel  I.  Smith 
18)iacreefortheBum  of  $66,000.  Thepower 
to  purchase  these  lan^s  Is  conferred  by  an 
act  of  the  legislature  passed  April  21, 1887, 
(P.  L.  p.  201.)  Theset-ond  section  of  the  act 
provides  tbat  itshali  be  lawful  forthe  free- 
holders to  make  "  a  contract  or  contracts 
of  purchase  of  sucb  land  with  theowneror 
owners  thereof,  upon  such  terms  and  con- 
ditions as  to  such  board  sball  seem  best 
and  most  advantageous  to  the  Interest  ot 
such  county."  Section  third  gives  the 
board  power  ot  condemnation  in  case  of 
failure  to  agree  with  the  owner.  The 
price  agreed  to  be  paid  tor  the  Tburbcr 
tract  is  over  f4,300  per  acre,  and  for  the 
Smith  tract  over  f4,800  per  acre.  The 
real-estate  agents  produced  by  the  prose- 
cutors say  that  the  outside  value  of  this 
land  is  between  f  1.000  and  $2,000  per 
acre.  The  witness  on  the  part  ot  the  de- 
fendant, who  gives  the  highest  estimate, 
fixes  the  value  at  from  $3,600  to  $4,000  per 
acre.  An  effort  was  made  on  the  part  ot 
the  defendants  to  swell  the  value  of  these 
lands  b.vcpmpu ting  what  the  stone  would 
produce  which  maybe  quarried  from  these 
lands  in  tbe  course  of  years.  Calculations 
made  upon  such  a  basis  are  manifestly  un- 
reliable.  The  accumulation  of  tbe  inter- 
est account  during  the  long  period  that 
will  elapse  before  tbe  rock  can  be  put  upon 
tbe  market,  and  the  uncertainty  as  to  the 
character  of  tbe  rock,  the  cost  of  produc- 
tion, and  the  market  price,  In  competition 
with  other  quarries, render  such  computa- 
tions in  tbe  highest  degree  misleading.  It 
also  appears  In  evidence  that  Mr.  Tburber 
in  December,  1890,  offered  to  sell  his  tract 
tor  $18,000.  The  defendants  say  this  offer 
was  for  part,  and  not  the  whole,  of  the 
Tburber  tract;  but  we  cannot  fail  to  ob- 
serve that  Mr.  Tburber  was  not  put  upon 
the  stand  to  verify  this  contention.  It  is 
equally  noticoable  that  the  defendants 
have  not  been  able  to  procure  a  witness 
who  can  testify  that  these  lands  areworth 
over  $3,500  or  $4,000  per  acre,  while  they 
have  resolved  to  give  a  much  higher  price 
for  them.  According  to  the  case  as  pre- 
sented to  us,  there  is  no  conflict  ot  testi- 
mony that  the  price  agreed  to  be  paid  is 
not  only  many  thousands  of  dollars  In  ex- 
cess of  that  for  which  tbe  property  was 
offered  In  the  market  by  tbe  vendors  about 
30  days  before  tbe  resolntlon  in  question 
was  passed,  but  also  largely  In  excess  of 
tbe  value  any  witness  who  could  be  pro- 
duced would  put  upon  it.  In  ordinary 
cases,  this  court  would  not  undertake  to 
substitute  its  opinion  as  to  values  for  that 
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of  tbe  constitnted  anthorltlea  to  wboee 
Judf^ment  tbe  people  have  choaeti  to  com- 
mit tbe  conduct  of  their  affairs.  The  evllH 
/which  flow  from  the  incompetency  (rf  those 
to  whom  the  public  concerns  are  Intrust- 
ed, or  from  their  laclc  ol  wisdom  or  judg- 
ment, must  commonly  be  redressed  by  an 
appeal  to  the  ballot  to  secure  their  re- 
moval from  office.  Where  the  common 
law  prevails,  they  are  not,  under  ordinary 
circumstances,  the  subject  of  Judicial  su- 
pervision. But  the  supervising  power  of 
this  court  may  be  invoked,  where  the  an- 
tbority  to  make  tbe  engagement  is  not  ex- 
ercised in  accordance  with  the  legislation 
conferring  It.  In  this  instance  tbe  legisla- 
tive act  Imposed  upon  the  defendants  the 
duty  to  exercise  a  reasonable  discretion  in 
making  tbe pui-cba^e,  and,  to  pre voitinjHS- 
tlce  to  the  county,  provided  the  right  of 
condemnation.  The  prices  agreed  to  be 
paid  are  so  excessive  that  we  feel  impelled 
to  the  conclusion  that  the  resolution  cer- 
tified is  in  fraud  of  the  act  of  1887,  and  not 
a  legal  exercise  of  tbe  power  conferred  by 
It.  Tbe  proceedings  below  sboald  be  set 
aside,  with  costs. 

((8  N.  3.  U  B»)         

Mavob,  Etc., of  Jeksby  City  v.  Keoqh. 
(Supreme  Court  af  New  Jeney.    July  i6, 1891.) 

Aldebmes— RiOBT  TO  Salabt. 
The  board  of  aldermen  of  Jetaoy  City  is 
the  body  in  which  Is  vested  the  "general  legis- 
lative authority"  of  the  city,  within  the  mean- 
ing of  the  act  entitled  "An  act  relating  to  the 
salaries  of  aldermen  or  members  of  the  common 
council  In  certain  cities, "  approved  February  18, 
1890;  and  its  me^nbers  are  entitled  to  the  annaal 
salary  prescribed  by  that  act 
(SuUobua  by  the  Court.) 

Certlor&rt  to  Jersey  (Sty  district  conrt; 
Alfbed  B.  Oatton,  J  udge. 
Argued  before  Dbpub,  Van  Stcebl,  and 

SCUDUER,  JJ. 

W.  D.  Edwards,  for  appellant.  Vndea- 
burgb  &  OarretaoD,  for  appellee. 

Depdr,  J.  By  an  act  of  the  legislature, 
passed  February  18, 1890,  entitled  "An  act 
relating  to  the  salaries  of  aldermen  or 
members  of  the  common  council  in  cer- 
tain cities."  it  was  enacted  "that  where, 
in  any  city  of  the  first  class,  the  general 
legislative  authority  is  now  or  berealter 
may  be  vested  in  a  board  of  aldermen  or 
common  council,  the  members  of  such 
board  of  aldermen  or  common  council 
shall  be  paid  by  the  city  in  and  for  which 
they  serve  an  annual  salary  of  seven  hun- 
dred and  fifty  dollars,  payahle  in  monthlv 
installments. "  P.  L.  ISSK),  p.  IS.  Keogh 
was  an  alderman  from  the  fifth  district  In 
Jersey  City,  and  a  member  of  tbe  board 
of  aldermen  of  that  city.  He  sued  the 
city  for  salary  for  tbe  months  of  May, 
June,  July,  and  August,  1880,  and  recov- 
ered a  Judgment  which  is  brought  under 
review  by  this  writ  of  certiorari.  Newark 
und  Jersey  City  are  the  only  cities  of  the 
first  class  in  this  state.  The  former  has  a 
common  council ;  the  latter,  a  board  of 
aldermen.  In  view  of  the  form  of  munici- 
pal government  in  existence  in  these  two 
cities  at  tbe  time  the  act  was  passed,  it  is 
apparent  that  tbe  legislature  bad  in  con- 


templation that  department  of  the  city 
government  wUlcb  in  Newark  Is  designat- 
ed as  the  common  council,  and  in  Jersey 
City  the  board  of  aldermen.  But  it  is  con- 
tended that  thedescriptivewords,"  where. 
*  *  *■  the  general  legislative  authority 
is  now  or  bereafter  may  be  vested  in  a 
board  of  aldermen  or  common  council," 
restrict  tbe  operation  of  the  act  to  tbe 
members  ot  the  common  council  of  the 
city  of  Newark,  to  the  exclusion  of  the 
members  of  tbe  board  of  aldermen  ot  Jer- 
sey City.  In  both  these  cities  tbe  board 
of  aldermen  and  the  common  council 
have,  respectively,  power  to  pass  ordi- 
nances, which  implies  an  act  of  legislation. 
An  act  of  parliament  is  an  ordinance,  for 
it  set  down  orders  which  are  to  be  kept 
as  laws.  Co.  Lltt.  159A.  In  each  city  the 
power  conferred  is  to  pass,  alter,  or  re- 
peal ordinances  to  take  effect  within  tbe 
city  for  certain  enumerated  purposes.  In 
Jersey  City  this  enumeration  Is  embraced 
in  fourteen  subdivisions,  conferring  pow- 
er by  ordinance  to  license,  regulate,  and 
prohibit  the  sale  of  liquor;  to  license  and 
regulate  certain  trades  and  occupations; 
to  declare  and  remove  nuisances;  to  pre- 
vent animals  from  running  at  large;  to 
regulate  and  control  the  running  of  loco- 
motives and  railroad  cars  throuf^h  tbe 
streets;  to  prevent  Interments;  to  regu- 
late tbe  construction  and  repair  of  parti- 
tion fences  and  walls;  to  regulate  the  use 
of  streetsand  public  places  by  foot-passen- 
gers, vehicles,  railways,  and  engines,  etc.; 
and  also  to  prescribe  penalties  for  tbe  vio- 
lation of  ordinances.  P.  L.  1871,  p.  1106. 
In  each  of  these  cities  there  are  boards 
ha vingexclusive  control  of  certain  depart- 
ments of  city  affairs,  mora  or  less  inde- 
pendent of  other  branches  of  the  city  gov- 
ernment, with  power  to  make  rules  and 
regulations  pertaining  to  tbe  particular 
department  under  its  control,  and  for  tbe 
government  ot  its  employes.  But  the  ex- 
istence of  these  boards,  however  impor- 
tant their  functions  and  extensive  their 
powers  may  be,  does  not  deprive  the  com- 
mon council  of  tbe  one  city,  or  the  board 
ot  aldermen  of  the  other  city,  ot  its  char- 
acter as  a  department  of  the  city  govern- 
ment in  which  is  vested,  tbe  legislative  au- 
thority within  the  city.  Tbe  members  of 
that  body  are  elected  In  tbe  several  wards 
or  districts  into  which  tbe  city  is  divided. 
When  assembled  in  tbe  board,  the  body, 
of  which  they  are  the  constituents,  rep- 
resents the  city.  That  board  has  power 
to  legislate  on  subjects  which  concern  tbe 
whole  city,  and  comprehend  those  mat- 
ters which  are  usually  delegated  to  the 
legislative  branch  ot  municipal  govern- 
ments, and  its  ordinances  are  laws  of 
binding  force,  co-estenslve  with  the  city 
limits.  We  entertain  no  doubt  that  the 
board  of  aldermen  of  .Tersey  City  has  vest- 
ed in  it  the  general  legislative  authority  in 
tbe  city  within  the  meaning  of  tbe  act  ot 
1890,  and  that  its  members  are  entitled  to 
the  benefits  ot  tbe  act  equally  with  the 
members  of  the  common  council  of  New- 
ark. Any  other  construtlon  ot  the  act 
would  •  make  it  special  and  local,  and 
therefore  unconstitutional  and  void.  The 
judgment  should  be  afSrmed. 


Digitized  by 


Google 


N.  J.) 

<B  N.  J.  Ik  688) 

Statb  (Gbabujeb,  Prosecutrix)  t.  Contsbt, 

Clerk  of  Court  ot  Common  Pleas. 
i/SvprtvM  Cottrt  qf  Neu  Jenty-    'no*  lOi  ISOL) 
Chamob  o»  HisawAT— NoncB  ov  APPUOA-noir. 

1.  The  notice  of  an  applloation  to  have  sur- 
veyon  appointed  to  change  a  public  road,  under 
the  act  of  1880,  (Snpp.  RevUlon,  p.  «n,  ^  81,) 
anst  atata  the  resiuenoe  of  the  Judge  before 
whom  the  application  it  to  be  made. 

8.  An  application,  undtsr  this  act,  to  change 
one  of  two  roada  crossing  a  railroad  so  that  the 
one  so  altered  will  be  nearer  to  and  within  GOO 
(eet  of  the  other,  Is  In  conflict  with  the  aot  Of 
1881,  (Supp.  Rerlslon,  p.  874,  $  10.) 
(ISyllabus  by  the  G<mrt.) 

Argued    February    term,    1881,   before 
Knapp,  and  Rbkd,  JJ. 
A.  U.  Strong,  for  the  prosecutrix. 

Bbbd,  J.  This  writ  brings  up  an  appli- 
cation made  toa  Judge  ot  tbecourt  of  com- 
mon pleas  to  appoint  three  surveyors  of 
the  highways  to  change  (he  location  of  a 
public  road,  the  order  made  thereon,  and 
the  rvtum  made  by  the  surTeyors.  The 
proceedings  were  intended  to  conform  to 
the  pro  visions  ot  the  act  of  1880,  (Supp. 
Revision,  p.  HTl,  {  SI.)  The  first  reason 
assigned  for  the  vacation  of  the  proceed- 
^gs  is  that  the  application  did  not  niome 
the  township  in  which  the  portion  of  the 
road  proposed  to  be  altered  was  located. 
It  appears  to  be  a  tact  that  the  township 
within  which  the  part  of  the  road  to  be 
affected  lies  does  not  appear  in  the  appli- 
cation or  notice.  This  Is  a  fatal  defect. 
Parlcbnrst  v.  Vanderveer,  4  N.  J.  Law,  80, 
2  Atl.  Bep.  771.  The  second  point  of  at- 
tack Is  that  the  notice  did  not  set  forth 
the  residence  ot  the  Judge  lietore  whom 
the  application  was  to  be  made.  The 
statute  requires  thftt  the  notice  shallstate 
the  name  and  residence  of  the  judge.  Why 
the  residence  ot  the  officer,  in  addition  to 
tals  name  and  the  time  and  place  where  the 
application  is  to  be  made,  siiould  be  stat- 
ed, is  not  obvious.  The  statute  (s,. how- 
ever, explicit  in  its  demand  that  such  par- 
ticularity shall  be  observed.  It  was  not 
complied  with  in  the  present  notice,  and 
for  wat  reason  there  was  an  absence  ot 
Jurisdiction  to  make  the  order.  I  also  in- 
cline to  the  opinion  that  the  application 
and  return  encohnterthe  provisions  of  the 
act  of  1881,  (Supp.  Revision,  p.  874,  S  10.) 
I  think  this  proceeding  involves  the  locat- 
ing of  a  public  road  across  the  tracks  ot  a 
railroad  within  a  distance  of  600  feet  ot 
another  public  road  crossing  the  said 
tracks.  There  exists  another  public  road 
crossing  the  railroad  tracks  ot  the  Cam- 
den &  Amboy  Railroad  within  a  short  dis- 
tance from  the  point  where  the  road  now 
aonght  to  be  altered  crosses  the  same  rail- 
road. Whether  the  two  public  roads,  as 
tfaey  have  heretofore  existed,  are  within 
the  statutory  distance  ot  the  point  where 
they  cross  the  railroad,  is  not  quite  clear. 
Bnt,  if  so.  It  appears  that  the  new  section 
applied  for  and  laid  is  nearer  to  the  other 

f  nolle  road  than  the  vacated  section  was. 
t  is  880  feet  from  the  point  where  the  new 
section  would  cross  to  the  point  where 
the  other  public  road  crosses.  In  respect 
of  the  other  irregularities  in  the  return 
which  are  alleged  to  exist,  no  opinion  is 
expressed,  inasmuch  aa  all  the  proceedings 
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most  be  set  a«Ide,  for  the  reasons  already 
expressed .  As  a  m  atter  ot  practice,  i  t  may 
be  remarked  that  the  writ  on  this  case  is 
entitled  as  against  the  clerk  of  the  court 
of  common  pleas.  This  is  irregular.  It 
should  be  entitled  against  the  applicants 
tor  the  order.  The  writ  may  be  amended 
so  us  to  conform  to  this  practice.  State 
T.  Stout,  33  N.  J.  Law,  42;  Wariord  v. 
Smith,  ?5  N.  J.  Law,  212;  State  tr.  Jersey 
City.  36  N.  J.  Law,  404. 

■•  (n  N.  J.  U.  57«) 


Statb  (Folwell,  Prosecutor)  v.  Fclleb. 
(Supreme  (7ourt  ef  New  Jeneu-  June  16, 18BL) 
liSTT  or  ExBCUTioir— Gladis  or  Tano  Pssaov— 

NOTIOB  TO  JUSTICS. 

1.  A  daimant,  upon  a  trial  ot  his  title  to 
property  which  has  been  levied  upon  under  an 
execution  odt  of  a  justice's  court,  need  not  prove 
the  ezeoution  and  levy. 

8.  The  claimant  must  file  with  the  Justice  a 
claim  describing  the  property  levied  upon  which 
he  claims,  and  the  (acts  whloh  ooofer  Jorisdio- 
tton  upon  the  Justioeto  tssuea  venire;  and  if  the 
plaindfl  in  execution,  on  the  return-day  of  the 
venire,  does  not  challenge  the  existence  of  the 
Jurisdictional  facts,  but  obtains  an  adjournment, 
and  afterwards  permits  thejury to  be  sworn,  and 
the  trial  to  proceed,  be  is  presumed  to  have  ad- 
mitted such  jurisdictional  facts. 
(SvUofm*  bu  the  Court) 

Certiorari  to  a  justice  of  the  peace. 

The  defendant  filed  with  a  Justice  of  the 
peace  a  claim  ot  property  which  she  had 
served  upon  a  constable,  who,  she  stated 
in  said  claim,  had  levied  upon  said  prox>erty 
under  an  execution  against  one  Fuller  on  a 
Judgment  In  favor  ot  the  prosecutor,  ren- 
dered by  Bbckwitb,  a  Justice  ot  the  peace. 
The  justice  with  whom  the  claim  was 
filed  issued  a  ven/re,  and  notice  was  given 
ot  tlietime  oi  trial  to  Fol  well,  the  plain- 
tiff. Folwell  appeared,  and  obtained  an 
adjournment.  On  the  adjourned  day  the 
trial  proceeded  before  tlie  Jury,  and  the 
claimant  produced  witnesses  to  support 
her  case.  Then  the  counsel  of  the  plain  tiff 
moved  to  dismiss  the  proceedings,  on  the 
ground  that  the  claimant  did  not  oBer 
any  proof  that  judgment  was  given  and 
execution  Issued  by  Justice  Bbckwitb, 
and  a  levy  made  thereunder  upon  the 
goods  claimed,  aud  insisted  that  such 
proof  was  necessary  to  continue  the  juris- 
diction ot  the  justice.  The  trial.  Justice 
took  this  view  of  the  duty  ot  the  claimant, 
and  charged  the  Jury  to  bring  in  a  verdiet 
tor  tlie  plaintiff.  The  Jury  disregarded  the 
instruction,  and  returned  a  verdict  tor  the 
claimant. 

Argued  at  February  term  before  Knapp 
and  Rbkd,  JJ. 

A.  Stepb&ny,  tor  prosecutor.  J.J.Craa- 
datl,  for  defendant. 

Reed,  J.,  (after  stating  the  facta  aa 
above.)  The  proceedings  before  us  were 
taken  under  the  provisions  in  section  69 
of  the  Justices'  court  act,  (Revision,  p. 
660.)  That  section  provides  that  when  a 
constable,  under  an  execution  out  ot  a 
Justice's  court,  shall  levy  upon  property, 
and  any  person,  other  than  the  defend- 
ant, shall  file  with  him  a  claim  in  writing, 
he  shall  delay  sale  tor  10  days.  It.  then 
provides  that  within  that  period  such 
claimant  may  apply  to  a  Justice  of  the 
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peace  for  a  renyreto  anmmon  a  Jtiry  tot]7 
the  riffht  of  such  claimant  to  such  proper- 
ty. The  justice  is  to  Issue  the  venire,  and 
direct  that  a  return  be  made  before  him, 
and  to  proceed  as  in  other  cases  of  trial 
by  Jury.  These  general  provisions  are  the 
only  guides  furnished  by  the  statute  as  to 
the  course  of  procedure  from  the  applica- 
tion for  a  venire  6ovfn  to  the  verdict  of 
the  jury.  It  is  mnnifest  that  the  direction 
of  the  justice  was  entirely  without  legal 
warrant.  The  proof  demanded  was  of 
facts  which  went  to  the  authority  of  the 
justice  to  issue  the  venire  and  proceed 
with  the  trial.  With  such  jarlsdictioual 
facts  the  jury  had  no  business.  The  only 
question  upon  which  the  jury  could  pass 
was  the  right  of  the  claimant  to  the  prop- 
erty. If  there  was  absence  of  any  one  of 
the  conditions  upon  which  the  right  to 
take  the  proceedings  rested,  then  no  ver- 
dict should  have  been  rendered,  but  the 
writ  of  venire  should  have  been  quashed, 
and  the  proceedings  dismissed.  But  this 
action  of  the  justice  is  nut  the  point  of  the 
present  controversy.  The  question  In- 
volved is  whether,  upon  a  trial  of  an  Issue 
iMifore  a  jury  framed  upon  a  claim  of  prop- 
erty, the  burden  Is  upon  the  claimant  to 
prove  the  jurisdictional  facts  upon  which 
the  proceedings  rest.  That  these  facts 
must  appear  upon  the  record  of  the  justice 
is  not  a  matter  for  dispute.  But  how-- 
and  when  they  are  to  be  presented  to  the 
justice  Is  settled  neither  by  the  statute  nor 
by  any  judicial  utterance.  That  the  time 
and  place  for  such  proof  Is  not  during  the 
trial  before  the  juiy  must  be  admitted, for, 
as  already  observed,  the  single  question 
to  be  then  submitted  is  the  title  of  the 
claimant.  The  right  to  enter  upon  the 
trial  of  that  question  is  a  matter  resting 
upon  facts  the  existence  of  which  the  jury 
have  no  power  to  determine.  It  is  un- 
doubtedly true  that  there  may  be  occa- 
sions when  the  levy  may  be  a  proper  mat- 
ter for  consideration  in  the  trial  before 
the  jury,  but  such  occasions  can  arise 
only  when  the  manner  or  time  of  such 
levy  becomes  an  element  In  determining 
the  titleof  theclalmant.  Such  an  occasion 
might  arise.  If  it  happened  that  the  claim- 
ant held  his  title  by  a  recent  transmission 
of  title  from  the  defendant  In  execution. 
In  such  a  condition  of  affairs,  the  time  of 
the  levy  in  respect  to  the  time  of  the  tran- 
sition of  title  might  be  relevant.  Other 
instances  are  mentioned  by  Mr.  Freeman, 
where  the  writ  of  execution  may  be  at- 
tacked in  an  issue  to  settle  the  respective 
rights  of  a  claimant  and  an  execution  cred- 
itor before  a  jury.  Freem.  Ex'ns,  §  277. 
But  all  the  cases  dealing  with  the  necetisity 
of  producing  evidence  of  the  writ  and  levy 
are  decisions  treating  of  the  order  and 
propriety  of  such  evidence,  where  the  title 
arising  from  such  levy  was  in  question, 
and  the  plaintiff  was  forced  to  rely  upon 
such  levy  or  the  claimant  to  attack  sucii 
levy  in  supporting  their  respective  titles. 
But  upon  the  trial  of  this  question  of  title 
theclalmant,  as  a  rule,  cannot  question 
the  exei:ution  and  levy,  for  by  his  claim  he 
admitsits  validity.  Harrison  v.  Singleton, 
2  Scam.  21;  Brown  v.  Hart,  31  Ala.  146. 
Nob  is  he  called  upon  to  prove  it,  for  his 
title  can  in  no  way  rest  upon  it.    The  clr- 


cnmstancee  under  which  the  plaintiff  in  ese< 
cution  has  been  held  bound  to  prove  his 
execution  and  levy  are  determined  upon 
the  phraseology  of  the  statutes,  many  of 
whch  fix  upon  one  or  the  other  of  the 
parties  the  burden  of  proof.  But  it  is  trans- 
parent that  none  of  the  cases  or  statutes 
or  instances  mentioned  have  anything  to 
do  with  the  question  in  hand,  which  is,  in 
what  manner  Is  jurisdiction  tq  be  exhibit- 
ed? Upon  this  subject  there  is  entire  si- 
lence in  the  reports.  In  many  states  an 
issue  is  framed  by  the  court  out  of  which 
the  execution  issued.  The  issue  is  framed 
as  a  matter  of  course  whenever  a  claim  is 
filed.  Jurisdiction  arises  to  try  th«  ques- 
tion of  title  by  reason  of  the  interposltiun 
of  the  claim.  As  already  observed  by  the 
provisions  of  our  act  a  claim  is  served  up- 
on the  constable,  and  by  force  of  the  only 
decision  treating  of  this  matter,  a  copy  of 
the  same  or  a  similar  claim  in  writing 
must  he  filed  with  the  justice,  as  a  ground 
for  the  Issuance  of  a  venire'  In  the  case 
thus  alluded  to,  (Balrd  v.  Johnson,  14  N. 
J.  Law,  120.)  Mr.  Justice  FoRU,  whllehold- 
ing  that  the  jurisdictional  facts  must  ap- 
pear upon  the  docket  of  the  justice, clearly 
intimates  .that  the  data  from  which  such 
entries  may  be  made  by  the  justice  can  be 
obtained  from  the  written  claim  of  prop- 
erty filed  with  him.  His  language  is. 
"  without  a  claim  of  property  filed  in  the 
justice's  court,  it  does  not  appear  to  me 
that  he  has  any  jurisdiction  over  another 
magistrate's  execution.  Until  it  is  pre- 
sented to  him,  I  do  not  see  how  he  can 
make  up  his  docket,  or  know  how  to  form 
his  venire."  It  is  perceived  that  in  the 
preceding  case  a  judicial  direction  was  in- 
dicated in  respect  of  the  manner  in  which 
the  vague  statutory  provision  that  the 
claimant  may  apply  to  a  justice  shall  be 
carried  into  effect. 

The  result  of  the  decision  in  Baird  v. 
Johnson  is  that  application  is  to  be  made 
by  filing  with  a  justice  a  claim  in  writing 
setting  out  with  particularity  the  prop- 
erty claimed;  that  an  execution  has  is- 
sued out  of  a  justice's  court;  and  that 
levy  has  been  made  uuder  said  execution 
upon  the  said  propert.v;  and  naming  the 
justice  who  issued  the  writ,  the  constable 
who  executed  it,  and  the  names  of  the 
parties  to  the  action.  It  is  further  decided 
In  that  case  that  this  claim  is  the  founda- 
tion of  the  authority  of  the  justice  of  the 
peace  to  issue  the  venire.  In  respect  to 
the  course,  of  procedure  subsequent  to  the 
issue  of  the  venire,  as  I  have  already  re- 
marked, there  is  no  direction  in  any  decis- 
ion, nor  in  the  statute,  aside  from  the  gen- 
eral command  that  the  Justice  shall  pro- 
ceed therein  as  in  other  cases  of  trial  by 
jury.  It  is  obvious  that  the  proceeding  Is 
intended  to  afford  a  simple,  summary, 
and  economical  method  of  trying  the  right 
of  property.  I  conceive,  upon  careful  con- 
sideration, that  the  following  course  of 
conduct  win  conserve  the  object  of  the 
statute,  protect  the  rights  of  parties  la 
the  simplest  way,  and  will  not  be  dis- 
sonant from  any  legal  principle.  The 
claim  is  filed,  stating  not  only  the  prop- 
erty concerning  the  title  to  which  the  trial 
before  the  jury  is  to  be  had,  but  also  the 
facts  upon  which  the  Jurisdiction  of  the 
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JiiBtice  to  Issoe  tbe  ventre  rests.  Notice,  by 
direction  ot  the  statute,  is  tben  given  to 
the  plalntm  In  execatlou  of  the  return-day 
of  the  reuire.  Now,  the  claim  of  property 
filed  with  the  Justice  having  conferred  Ju- 
risdiction to  Issue  the  ven/re,that  Jurisdic- 
tion continues,  unless  the  existence  ot  some 
Jurisdictional  fact  is  attacked,  and  its 
non-exlstenceexhlblted.  The  attack  should 
be  made  by  way  of  a  motion  to  quash 
tbe  .venire  and  dismiss  the  proceedings. 
This  motion  Is  In  the  nature  of  a  plea  In 
abatement.  The  substance  of  the  objec- 
tion Is  that  some  fact  stated  In  the  claim, 
and  upon  the  presumed  existence  of  which 
the  venire  was  Issued,  does  not  in  reality 
have  an  existence.  Pleas  of  this  kind  must 
be  interposed  in  limine.  The  stage  of  the 
proceeding  when  the  objection  upon  this 
gronnil  should  be  taken  Is  the  return-day 
of  the  venire.  It  becomes  the  duty  of  the 
plaintiff  In  execution  to  makehls  objection 
to  the  validity  of  the  preliminary  order 
before  any  steps  are  taken,  and  before  any 
expense  Is  incurred,  in  entering  upon  the 
trial  of  the  merits  of  the  respective  claims 
of  title.  If,  therefore,  on  tbe  return-day  of 
the  ven/re,  instead  of  moving  to  quash  tbe 
writ  ot  venire,  and  dismiss  the  proceed- 
ings, the  plaintm  in  execution  takes  a  step 
towards  the  trial  of  the  cause,  as  by  seek- 
ing or  assenting  to  an  adjournment  of  the 
day  of  trial,  he  must  be  presumed  tu  as- 
sent to  the  statement  of  Jnrisdlctlonal 
facts  in  the  claim.  Much  more  forcible 
would  be  snch  presumption  if,  as  in  this 
case,  tbe  plaintiff  in  execution  permits  tbe 
Jury  to  be  returned,  sworn,  and  tbe  trial 
to  be  partly  concluded  before  any  objec- 
tion, on  the  ground  of  absence-of  proof  of 
a  Jurisdictional  fact.  Is  interposed.  It  may 
also  be  well  to  express  an  opinion  upon 
the  status  of  the  parties  in  respect  of  the 
burden  of  proof,  whenever  a  motion  to 
quash  the  writ  of  venire  Is  made  upon  the 
ground  of  thenon-eslstence  of  one  or  more 
of  the  Jurisdictional  facts  stated.  I  think 
the  better  view  is  that  the  plaintiff  in  exe- 
cution is  bound  to  support  his  motion  by 
evidence.  The  language  of  the  act,  as  con- 
strued in  Balrd  v.  Johnson,  supra,  as  we 
have  observed,  confers  jurisdiction  upon 
the  filing  of  the  claim.  Reasonably,  that 
jurisdiction  continues  until  rebutted  by 
proof  of  the  Inaccuracy  of  some  essential 
statement  in  the  claim.  The  plaintiff  in 
execution  la  subjected  to  no  hardship  by 
this  course  of  procedure.  The  truth  or 
falsity  of  the  statements  ot  the  Jurisdic- 
tional facts  are  peculiarly  within  the 
knowledge  of  the  plain  tiff  and  his  officer. 
Together  they  have  the  facility  of  easily 
showing  that  no  such  execution  was  is- 
sued or  levied,  or  of  disclaiming  the  same, 
and  that  any  other  fact  essential  to  juris- 
diction was  absent.  This  question,  how- 
ever, is  not  involved  in  the  present  case. 
tTpon  the  question  presented,  I  cocclode 
that  the  claimant  on  the  trial  before  the 
Jury  was  not  bound  to  prove  the  judg- 
ment, execution,  and  levy.  The  failure  of 
the  plaintiff  in  execution  to  attack  the 
writ  upon  its  return-day  was  an  admis- 
sion of  the  existence  of  such  jurisdictional 
facts.  Nor  is  this  conclnsion  in  conflict 
with  the  wdl-set  tied  doctrine  that  consent 
cannot  confer  Jurisdiction.    Tbe   Justice 


has  Jurisdiction  over  this  class  of  cases. 
When  Jurisdiction  rests  upon  facta  set 
forth,  so  that  they  may  be  traversed  and 
disproved,  an  admission  of  the  truth  ot 
thefacts  is  equivalent  to  proof  of  the  facts. 
The  rule  that  consentcannot  give  Jurisdic- 
tion does  not  mean  that  defendant  can- 
not waive  objections  of  facts,  or  dispense 
with  proof  by  concession,  but  that,  if  the 
facts  be  taken  to  be  true,  the  legal  ques- 
tions growing  out  ot  them  be  beyond  the 
Jurisdiction, he  cannot  enlarge  tha  author- 
ity or  confer  powers  which  have  been  with- 
held by  the  law.  This  is  the  statement  ot 
the  rule  by  the  American  editors  ot  Smith's 
Leading  Cases  in  their  note  to  the  case  ot 
Crepps  V.  Durden,  (volume  1,  x  p.  832.)  I 
think  that  the  verdict  brought  up  should 
be  affirmed,  with  costs. 


■  (63  N.  J.  U  618) 

yi»LER  et  al.  T.  Cox. 
f9upreme  Oov/rt  of  New  Jer$eu.    June  16, 18S1.) 

POWKB  or  WlFB  TO  BllTD  HUSBAHD  —  SIPAR1.TIOH 

— Proof  or  Asbnot. 

1.  Where  husband  and  wife  are  living  to- 
gether, the  presamptlOE  is  in  favor  ot  the  wife's 
authority  to  pledge  her  husband's  credit  for  such 
things  as  tall  within  the  domestic  department 
ordinarily  confided  to  her  management,  and  for 
articles  lumished  to  her  for  her  personal  use 
suitable  to  tbe  style  in  which  the  husband  chooses 
to  live. 

a.  But,  where  husband  and  wife  are  living  in 
a  state  of  separation,  the  presumption  it  against 
tbe  authority  of  the  wife  to  bind  her  husband  by 
har  contraot.  Uader  suoh  ciroomstances,  the 
general  rule  is  against  tha  authority  ot  the  wife 
to  bind  the  husband. 

S.  To  this  general  rule  there  are  two  notable 
exceptions:  (1)  Where  husband  and  wife  separate 
and  live  in  a  state  of  separation  by  mutual  con- 
sent, wlthoat  any  provision  for  ber  maintenance 
or  means  of  her  own  for  her  support:  (8)  where 
the  wile  leaves  her  husband  onaer  the  stress  of 
his  misconduct  of  such  a  charauter  as  in  law  is 
regarded  as  a  justifiable  cause  for-  the  wife's 
qiUtting  the  husband's  society. 

i.  Cidependently  of  agen<nr  express  or  Implied 
from  oohabltatlon,  the  liability  of  the  husband 
upon  contracts  made  by  the  wife  pledging  his 
credit,  arising  from  tbe  acts  or  misconduct  of  ttis 
husband,  the  burden  ot  proof  is  upon  the  party 
seeking  to  enforce  against  him  liability  for  her 
contract  He  must  show  affirmatively  the  special 
circumstances  which  shall  fix  responsibility  on 
the  husband  in  order  to  establisb  a  cause  of  ac- 
tion. The  fact  that  the  plaintiff  bad  no  knowl- 
edge that  the  wife  was  living  separate  trom  her 
husband  will  not  relieve  the  plaintiff  from  the 
burden  of  proot 
(Si/llainu  by  the  Court.) 

Certiorari  to. court  ot  common  pleas, 
Warren  county;  Dbwitt,  Bbattt,  and 
Canfibld,  Judges. 

This  suit  was  brought  by  Dr.  Henry  M. 
Oox,  a  physician,  against  the  executors  ot 
George  Vusler,  deceased,  to  recover  a  bill 
for  medical  services  rendered  to  the  testa- 
tor's wife,  between  March  27,  1883,  and 
October  2d.  ot  the  same  year.  The  testa- 
tor died  In  May,  1886.  The  court  certified 
that  prior  to  May,  1880,  the  testator  and 
his  wife  lived  together  tor  five  or  six 
years;  that  on  or  about  tbe  5tb  of  May 
the  testator's  wife,  in  his  absence,  moved 
away  trom  his  house,  and  left  him,  and 
went  to  her  brother's  house,  a  few  miles 
away;  that  she  removed  trom  her  hus- 
band's house  everything  that  belonged  to 
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Jber;  that  wh^  ehe  took  away  the  last 
load  of  goodB  she  told  her  husband  that 
she  vra»  going  to  leave,  and' was  not  com- 
ing back  again ;  that  the  testator,  after 
his  wife  left,  lived  with  bis  sons  until  bis 
death;  that  his  wife  never  returned  to 
him,  bat  continued  to  reside  at  her  broth- 
0r's  house,  and  that  it  was  daring  her  Ill- 
ness at  her  brother's  house  that  the  plaln- 
tlB  rendered  the  professional  services  sued 
tor.  The  court  further  certified  that  it 
did  not  appear  that  the  wife  had  any 
reason  for  leaving  her  husband,  and  that 
It  did  not  appear  that  the  plaintiff  had 
any  knowledge  that  the  testator's  wife 
was  not  living  with  him,  the  doctor  deny- 
ijDg  that  he  knew  anything  about  it. 
Argued  before  Defce,  Van  Sycekl,  and 

BCUDDER,  J  J. 

George  M.  Sblpman,  for  appellant. 
Heary  S.  Harris,  lor  appellee. 

Dbfub,  J.,  (after  atatlag  the  tacts  as 
above.)  It  may  be  inferred  from  the  case 
certified,  and  will  be  assumed  that  the 
plaints  rendered  these  services  to  the  tes- 
tator's wife  without  knowledge  that  she 
was  living  in  a  state  of  separation  from  her 
taasband.  The  liability  of  a  husband  on  a 
contract  made  by  the  wife  Is  usually  as- 
cribed to  those  principles  which  are  ap- 
plicable to  the  relation  of  principal  and 
agent.  Where  husband  and  wife  are  liv- 
ing together,  the  wife  has  Implied  authori- 
ty to  pledge  her  husband's  credit  for  such 
things  as  fall  within  the  domestic  depart- 
ment ordinarily  confided  to  her  Aana^re- 
ment,  and  for  articles  famished  to  her  for 
ber  personal  use  suitable  to  the  style  In 
wblcn  the  husband  chooses  tulive.  Under 
■neb  circumstances,  tbe  presumption  Is  In 
favor  of  the  wile's  authority  to  contract 
on  behalf  of  her  husband.  1  Evans,  Ag. 
166;  Wilson  T.  Herbert,  41  N.  J.  Law,  4.54; 
Jolly  T.  Bees,  16  C.  B.  (N.  S.)  628;  S  Smith, 
Lead.  Cas.  (9th  Ed.)  1767,  notes  to  Manby 
V.  Scott.  But,  where  the  hustjiand  and 
wife  are  living  in  a  state  of  separation, 
the  presumption  is  against  the  authority 
of  the  wUe  to  bind  the  husband  by  ber 
contract.  Under  such  circumstances,  the 
general  rule  Is  that  the  husband  Is  not  lia- 
ble. Tathis  rule  them  are  two  exceptions 
pertinent  to  this  Inquiry,  the  first  of 
which  is,  where  husband  and  wife  sepa- 
rate  and  live  in  a  state  of  separation  by 
mutual  consent,  without  any  provision  for 
ber  maintenance  or  means  of  her  own  fur 
her  support;  the  other,  where  the  wife 
leaves  her  husband  under  the  stress  of  his 
misconduct  of  such  a  character  as  in  law 
is  regarded  as  a  Justifiable  cause  for  the 
wife's  quitting  her  husband's  society.  In 
such  cases,  the  presumption  being  against 
the  liability  of  the  husband  for  tbe  wife's 
contract,  the  burden  of  proof  is  upon  tbe 
party  seeking  to  enforce  against  him  a 
liability  for  ber  contract.  He  must  snow 
afflrniatlveiy  the  special  circumstances 
which  shall  fix  responsibility  on  the  hus- 
band In  order  to  establish  bis  cause  of  ac- 
tion. Malnwarlng  v.  Leslie,  1  Moody  & 
M.  18 ;  Johnston  v.  Sumner,  3  Hurl.  &  N. 
261-268 ;  Blowers  v.  Sturtevant,  4  Denio, 
46;  Brelulg  v.  Meltzler,  23  Pa.  St.  156; 
Snorer  v.  Blair,  25  N.  J.  Law,  94;  2  Kent 
Comm.  147.    The  cases,  English  and  Amer- 


ican, on  this  subject,  are  collected  in  the 
American  editions  of  Smith's  Leading 
Cases,  under  the  head  of  Manby  v.  Scott, 
supra.  The  certificate  of  the  court  of 
common  pleas  states  that  It  did  not  ap- 
pear that  the  wife  had  any  reason  for 
leaving  her  husband,  and  the  facts  set  oat 
in  the  certificate  tend  to  show  that  she  left 
of  her  own  volition,  and  without  any  Jus- 
tifiable cause.  Nor  will  the  fact  that  tbe 
plaintiff  had  no  knowledge  that  the  wife 
was  living  separate  from  ber  husband 
avail  to  relieve  the  plaintiff  from  tbe  bur- 
den of  proof.  Independently  of  agency, 
express  or  implied,  from  cohabitation, 
the  liability  uf  the  husband  upon  con- 
tracts made  by  the  wife,  pledging  bis  cred- 
it, arises  from  the  acts  or  misconduct  of 
the  husband.  As  was  said  by  Lord  Sel- 
BOR.NB,  there  is  no  mandate  in  law,  from 
the  fact  of  marriage  only,  making  the 
wife  tbe  agent  in  law  of  her  husband  to 
bind  him  and  pledge  his  credit,  except  in 
the  particular  caseof  necessity.— a  necessi- 
ty which  may  arise  where'  tbe  husband 
has  deserted  the  wife,  or  has  by  bis  con- 
ductcompelled  her  to  live  apart  from  him. 
Debenbam  v.  Mellon,  Li.  R.  6  A  pp.  Cas. 
24-31.  On  any  other  hypothesis,  a  wife 
living  separate  from  her  husband  with- 
out Justifiable  cause,  or  evota  through  her 
own  misconduct,  would  have  it  in  her 
power  to  pledge  his  credit  by  seeking  per- 
sons with  whom  to  deal  who  were  un- 
aware of  tbe  family  relations.  There  be- 
ing no  proof  of  facts  from  which  agency 
might  be  implied,  and  from  the  fact  that 
the  wife  was  living  apart  from  her  hus- 
band, the  presumption  beln^  that  she  bad 
noaothurlty  to  bind  the  busband,tbe  plain- 
tiff could  make  no  case  against  tbebasband 
except  on  proof  of  those  particular  cir- 
cumstances from  which  the  husband's  lia- 
bility would  result  as  a  mandate  In  law. 
To  make  out  a  cause  of  action  against 
the  husband,  the  plaintiff  was  bound  to 
prove  those  spacial  clrcamstances  from 
which  alone  tbe  husband's  liability  for  the 
plaintiff's  demands  would  result.  With- 
out such  proof,  be  bad  no  case.  Upon  the 
case  as  certified,  tbe  court  of  common 
pleas  gave  Judgment  for  the  plaintiff, 
^bat  Judgment  was  erroneoas,  and 
should  be  reversed. 


US  N.  J. 


no) 


Stbknbero  ▼.  O'Brien. 


(CowrtcfChanoerv<if  New  Jersey.  July  SO,  1891.) 

CoNTBAora  u>  VLaemuun  or  Rioar  to  Lxbob— 
Validitt— Bbsaoh  or  ContkjlOT— Rsubdt  a 
EqciTT. 

1.  Contxacts  in  restraint  of  the  rigrht  to  labor 
are  invalid,  unless  the  restraint  they  impose  Is 
partial  and  reasonable. 

2.  And  the  test  to  be  applied  in  deciding 
Whether  the  restratnt  Is  reasonable  or  not  is  to 
ooQsider  whether  it  Is  only  such  as  is  necessary 
to  aSord  a  fair  protection  io  the  inteiest  of  the 
party  in  whose  favor  it  Is  given,  and  not  so  large 
as  to  Interfere  with  tbe  interest  of  the  public.    , 

8.  The  ordinaiy  jadicial  remedy  tor  a  breach 
of  contract  is  an  action  at  law,  and,  in  eases 
where  that  remedy  will  fnlly  answer  the  pur- 
poses of  lastice,  the  law  courts  have  ezolnsive 
fnrlsdiotion. 

4  A  conrt  of  ohanoery  can  give  no  remedy 
for  a  breach  of  oontraot,  except  in  oaaes  where 
the  remedy  at  law  will  not  answer  the  purposes 
of  Justice,  but  U  plainly  Inadequate. 
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5.  And  this  rale  most  eontrol  tba  action  of 
the  court  at  all  stages  of  a  oaase,  regardless  of 
-whether  relief  by  injnnotion  be  asked  for  at  the 
oommenoemeut  of  the  suit  or  on  final  hearing. 
(SyUabxUi  bu  the  CowrU) 

On  final  hearing  on  bill,  answeii'i  and 
proofB  taken  orally. 

F.  E.  Bradner,  fur  complainant.  Louia 
Hood,  fur  drilendant. 

Van  Fleet,  V.  C.  The  main  question 
presented  lor  decieiton  In  this  case  fa 
-whether  or  not  the  complainant  is  enti- 
tled to  a  decree  restraining  the  defendant 
from  violating  his  contract.  The  case  is 
before  the  court  on  final  hearing.  The 
parties  to  the  suit,  on  the  20th  day  of  Jan- 
uary, 1891,  made  a  contract  under  seal,  by 
which  ttie  complainant  employed  the  de- 
fendant in  the  capacity  ot  collector  In  the 
installment  clothing  business  carried  on 
by  the  complainant  In  Newark  and  Jersey 
City,  at  a  weekly  salary  of  920,  and  agreed. 
In  addition,  to  keep  the  defendant  In  his 
employ  as  collector  so  long  as  the  defend- 
ant performed  his  work  honestly  and  faith- 
fully and  to  the  satisfaction  of  the  com- 
pl^nant;  and  the  defendant  agreed,  in 
consideration  of  such  employment,  that 
dnring  its  continuance,  and  for  one  year 
after  he  ceased  to  be  employed  by  thecom- 
plalnant,  -whether  he  voluntarily  aban- 
doned such  employment  or  was  discharged 
therefrom,  he  woold  not  engage  in  or  be 
concerned  or  Interested  in  the  installment 
clothing  business  In  the  city  of  Newark 
or  Jersey  City,  on  his  own  accoont  or  as 
tlie  agent  or  emplo.re  of  any  other  per- 
son, in  any  capacity.  The  defMdant 
served  the  complainant  nndertlracontruct 
from  its  date  until  the  23d  day  of  Februa- 
ry, 1891,  a  period  of  between  four  and  five 
weeks,  and  then  abandoned  his  service, 
and  shortly  afterwards  accepted  employ- 
ment as  collector  from  a  person  carrying 
on  a  rival  business  In  Newark. '  It  Is  un- 
disputed that  the  defendant  has,  without 
cause,  violated  one  of  the  most  impor- 
tant provisions  of  his  contract.  Against 
the  injury  which  is  thus  inflicted  the  com- 
plainant asks  to  be  protected  by  Injunc- 
tion. He  wants  the  defendant  prohibited 
from  being  employed  in  any  capacity  in 
the  Installment  clothing  business,  by  any 
person  carrying  on  that  bnsiness  either  in 
Newark  or  Jersey  City,  for  tbei  space  of 
one  year  from  the  time  the  defendant  left 
his  employ. 

The  relief  asked  Is  resisted  on  several 
gronnds.  The  defendant  says,  first,  that 
the  contract  in  question  is  void,  because 
tli»  restraint  which  it  imposes  upon  him 
is  onreasonable;  in  other  words,  that  it 
is  greater  than  Is  necessary  for  the  protec- 
tion of  the  complainant.  The  law  is  set- 
tled that  a  contract  in  restraint  of  labor, 
which  seeks  to  prevent  one  of  the  contract- 
ing parties  from  exercising  his  skill  or  la- 
bor generally,  without  Ilmltatiun  as  to 
place  or  time,  or  which  attempts  to  put 
a  restraint  upon  his  right  to  labor  or  to 
exercise  his  skill' greater  than  is  necessary 
for  the  fair  protection  of  the  other  party 
to  the  contract,  1» void.  "Public  policy," 
said  Vice-chancellor  Jamgb,  afterwards 
one  if  the  lord  Justfces  of  the  court  of  ap- 
peal of  £tegland,  ta  Leather  doth  Co.  v. 


Lorsont*  L.  F..  9  Eq.  846.  854,  "require 
that  every  man  shall  be  at  liberty  to  work 
for  himself,  and  shall  not  be  at  liberty  to 
deprive  himself  or  the  state  of  his  labor, 
Bkill,  or  talent  by  any  contract  that  he 
enters  Into."  "The  law,"  said  Best,  C. 
J.,  in  Homer  v.  Asbford,  3  Blng.  322,  326, 
"win  not  permit  any  one  to  restrain  a 
person  from  doing  whatthe  public  welfare 
and  his  own  interest  require  that  he 
should  do.  Any  deed,  therefore,  by  which 
a  person  binds  himself  not  to  employ  his 
talents,  his  Industry,  or  his  capital. in  any 
useful  undertaking  in  the  kingdom  would 
be  void,  because  no  good  reason  can  be 
imagined  for  any  person  imposing  such  a 
restraint  on  himself."  "So  far  has  this 
prlnclpln  been  carried,"  said  Chief  Justice 
Bkaslby,  In  Brewer  v.  Marshall,  lu  N.  J. 
Eq.  587,  547,  "that  even  in  cases  in  which 
the  restraint  sought  to  be  Imposed  is  only 
partial  it  has  been  repeatedly  held  itbat 
socb  agreement  will  be  void,  unless  it  be 
reasonable;  and  that  no  such  agree- 
ment can  be  reasonable  in  which  the  re- 
straint Imposed  on  the  one  party  Is  larger 
than  Is  necessary  for  the  protection  of  the 
other. "  The  test  which  the  law  prescribes 
in  all  such  cases  ia  this :  The  restraint,  in 
order  to '  be  valid,  must  be  only  such  as 
is  necessary  to  afford  a  fair  protection  to 
the  party  In  favor  of  whom  It  is  given, 
and  not  so  large  as  to  interfere  with  the 
interest  of  the  public.  This  Is  the  princi- 
ple which  controlled  the  decision  In  Mande- 
ville  Y.  Harman,  42  N.  J.  Eq.  186,  7  Atl. 
Bep.  87,  and  mast,  I  think,  be  adopted  as 
the  rule  of  decision  In  this  case.  The  con- 
tract under  consideration.  It  is  Insisted, 
violates  this  principle.  .  It  is  said  that, 
-while  the  contract  gives  the  defendantem- 
pioyment  in  only  one  capacity,  or  of  but 
a  single  kind.  It  attempts  to  prohibit  him, 
for  a  year  after  he  has  ceased  to  be  em- 
ployed by  the  complainant,  from  accept- 
ing,, within  the  cities  designated,  and  from 
a  certain  class  of  persons,  employment  of 
any  kind  whatever,  though  such  employ- 
ment is  not  in  the  installment  clothing 
business,  but  entirely  outside  of  it.  Put 
In  another  form,  the  fault  imputed  to  the 
contract  is  this :  Though  employed  In-a 
single  capacity,  in  a  particular  business, 
the  defendant  cannot,  for  a  year  after  he 
has  ceased  to  be  employed  by  the  com- 
plainant, takeemployment  as  a  coachman, 
waiter,  or  In  any  other  capacity,  from  any 
person  engaged  In  thelnstallmentclotblng 
business,  in  either  Newark  or  Jersey  City, 
without  committing  a  breach  of  his  con- 
tract. To  me  It  seems  to  be  entirely  plain 
that,  If  the  contract  Is  subject  to  the  vice 
which  is  thus  imputed  to  it,  it  must  be 
held  to  be  invalid.  If  it  be  true  that  it  re- 
BtrahiB  the  defendant  from  doing  work 
which,  though  done  for  another  person, 
carrying  on  the  same  business  that  the 
complainant  carries  on,  can  In  no  event 
and  under  no  circumstances  result  in  loss 
or  injury  to  the  complainant,  it  is  clear 
beyond  dispute  that  the  restraint  which  it 
imposes  on  the  defendant  is  larger  than 
the  fair  protection  of  the  complainant  re- 
quires, it  is  manifest  that  the  restraint, 
su  far  as  It  prevents  the  defendant  from 
doing  work  for  a  rival  of  tbecomplainant, 
outside  of  the  installment  clothing  busi- 


Digitized  by 


Google 


850 


ATLANTIC  BEPOBTEB,  YOL.  22. 


tN.J. 


ness,  does  the  complainant  no  good,— be 
derives  no  benefit  from  it;  and  that  the 
only  purpose  Its  enforcement  would  eerre 
would  be  to  oppress  the  defendant.  A 
contract  of  this  class,  wbicta  cannot  be 
enforced  without  resulting  in  such  conse- 
qaences  to  one  of  the  contracting  parties, 
is,  by  the  uniform  course  of  declHlon  on 
this  subject,  held  to  be  unreasonable  and 
void.  Is  this  contract  subject  to  the 
fault  imputed  to  it?  At  the  argument  I 
thought  it  was,  and  so  lutimated,  but 
aubsequent  examination  and  considera- 
tion has  resulted  in  a  conviction  that  it  ia 
not.  The  defendant  does  promise  that 
be  will  not  serve  any  rival  of  the  com- 
plainant, carrying  on  business  in  Newark 
or  Jersey  City,  "in  any  capacity;"  hut  the 
broad  meaning  of  these  words  is  plainly 
limited  by  other  words  of  the  contract. 
The  restraint  which  the  defendant  put  up- 
on himself  is  expressed  in  these  words: 
That  "he  will  not  engage  In,  or  be  con- 
cerned or  interested  in,  the  installment 
clothing  business  In  the  city  of  Newark 
or  Jersey  City,  on  his  own  account,  or  as 
agent  or  employe  of  any  other  person  or 
persons,  in  any  capacity."  It  thus  ap- 
pears that  the  defendant's  promise  is  that 
he  will  not  take  employment  in  a  particu- 
lar business  in  any  capacity.  When,  there- 
fore, the  whole  of  the  restrictive  claase 
ia  read,  it  is  made  entirely  plain  that  the 
restraint  which  the  defendant  put  upon 
himself  is  not  general,  bat  partial;  and 
that  the  only  thing  which  he  has  prevent- 
ed himself  from  doing,  after  be  ceases  to 
be  au  employe  of  the  complainant,  is  en- 
gaging in,  or  being  concerned  orlnterested 
iu,  the  installment  clothing  business.  He 
cannot  serve  or  assist  a  rival  of  the  com- 
plainant In  the  prosecution  of  that  partic- 
ular business  in  any  capacity,  in  either  of 
the  two  cities  named,  but  the  interdiction 
is  confined  to  that  particular  business. 
As  to  any  other  business  or  employment, 
be  is  unbound  and  tree.  Anything  outside 
of  the  installment  clothing  business  he  is 
Just  as  much  at  liberty  to  do  for  a  rival  of 
the  complainant  as  though  he  had  not 
made  the  contract  in  question. 

The  next  ground  on  which  relief  is  re- 
sisted is  that  the  injury  which  the  com- 
plainant has  sustained  by  the  defendant's 
violation  of  his  contract  is  not  irrepara- 
ble, but  can  be  fully  and  effectually  re- 
dressed by  the  damages  which  may  be  re- 
covered in  an  action  at  law.  The  ordinary 
and  usual  Judicial  remedy  for  a  breach  of 
contract  is  an  action  at  law;  and  in  cases 
where  that  remedy  will  fully  answer  the 
purposes  of  justice,  the  law  courts  have  ex- 
clusive jurisdiction,  and  courts  of  equity 
areentirely  without  jurisdiction.  It  is  only 
in  cases  where  the  remedy  at  law  will  not 
fully  answer  the  purposes  of  justice,  but  Is 
plainly  inadequate,  that  a  court  of  chao- 
cery  may  take  jurisdiction  and  give  re- 
lief. This  is  the  only  foundation  on  which 
the  jurisdiction  in  equity  in  this  class  of 
cases  rests,  and  It  has  no  other.  The  rule 
laid  down  by  Judge  Baldwin  on  this  sub- 
ject, in  Bonaparte  v.  Railroad  Co., 1  Bald  w. 
206,  217,  has  been  adopted  generally,  if 
not  unl  versally ,  as  the  true  one.  In  speak- 
ing of  the  manner  in  which  a  court  of 
equity  should  proceed  in  deciding  whether 


or  not  a  proper  case  exists  for  the  exercise 
of  its  prohibitory  power,  be  said :  "  There 
is  no  power,  the  exercise  of  which  is  more 
delicate,  which  requires  greater  caution, 
deliberation,  and  sound  discretion,  and 
which  is  more  dangerous  in  a  doubtful 
case,  than  the  issuing  of  an  injunction. 
It  is  the  strong  arm  of  equity,  that  never 
ought  to  be  extended  unless  in  cases  of 
great  injury,  where  the  courts  of  law  can- 
not afford  an  adequate  or  commensurate 
remedy  in  damages. "  This  is  one  of  the 
three  rules  regulating  the  granting  of  in- 
junctions, which  were  declared  in  Cltisena' 
Coach  Co.  V.  Camden,  etc.,  H.  Co.,  29  N.  J. 
Eq.  299,  302,  to  be  of  such  paramount  im- 
portance that  the  court  should  constantly 
keep  them  in  mind,  and  never  disregard 
them.  Though  this  rule  was  laid  down 
by  Judge  Baldwin  In  deciding  an  applica- 
tion for  a  preliminary  Injunction,  still 
there  can  be  no  doubt,  in  view  of  the  prin- 
ciple on  which  the  jurisdiction  in  equity 
rests  in  such  cases,  that  his  statement  of 
the  rule,  so  far  as  it  limits  the  Jurisdiction 
of  courts  of  equity  to  cases  of  great  injury, 
where  the  remedy  at  law  is  plainly  inade- 
quate to  do  full  and  complete  justice,  most 
be  accepted  as  a  correct  exposition  of  the 
law,  no  matter  at  what  stage  of  a  cause — 
whether  at  the  beginning  or  at  the  end — 
relief  by  injunction  may  be  asked.  And 
his  caution  against  granting  the  writ  In 
a  doubtful  case,  where  it  can  give  but  a 
slight  protection  to  one  party,  and  may 
inflict  an  irreparable  injury  upon  the 
other,  applies  with  Just  as  much  force 
where  the  application  for  the  writ  is  made 
on  final  hearing  as  It  does  to  an  applica- 
tion made  at  the  commencement  of  the 
suit.  No  matter  when  the  writ  Is  applied 
for,  to  warrant  its  issue,  in  a  case  like  the 
one  now  under  consideration,  three  things 
must  be  dearly  shown:  First,  that  a 
valid  contract  has  been  violated  in  a  ma- 
terial point;  second,  that  such  violation 
has  resulted  or  will  result  In  serious  in- 
jury ;  and,  third,  that  the  remedy  at  law 
is  plainly  inadequate  to  do  full  and  com- 
plete Justice.  A  court  of  equity,  in  exercis- 
ing its  prohibitory  power,  must  always 
proceed  with  the  utmost  caution,  and  see 
to  it  that  its  power  is  not  so  exercised  as 
to  do  more  harm  than  good.  The  power 
exlRts  to  prevent  Irreparable  wrong,  and 
should  not,  therefore,  be  used  in  any  case 
when  its  use  will  produce  the  very  result 
it  was  designed  to  prevent.  The  nile  is 
fundamental  that  an  Injunction  should 
never  be  granted  when  It  will  operate 
oppressively  or  contrary  to  the  real  justice 
of  the  case,  or  where  it  Is  not  the  fit  and 
appropriate  method  of  redress  under  all 
the  circumstances  of  the  case,  or  when  the 
benefit  it  will  do  the  complainant  Is  slight 
in  comparison  with  the  injury  it  will  do 
the  defendant.  The  great  otflceof  the  writ 
is  to  protect  and  preserve,  not  to  destroy. 
Testing  the  complainant's  right  to  an 
Injunction  by  the  principles  above  stated,  I 
think  it  is  clear  that  this  court  cannot 
grant,  him  what  he  asks  without  tran- 
scending its  Jurisillction.  He  wants  the 
court  to  restrain  the  defendant  from  work- 
ing at  a  particular  employment  in  two  of 
the  largest  cities  of  the  state.  To  many 
persons  the  right  to  labor  is  the  most  im- 


Digitized  by 


Google 


N.J.) 


FABCELL  9.  DBMOBEST. 


851 


portant  and  valuable  right  they  posfMsa. 
It  Ib  their  fortune;  constltntiDg  the  only 
means  they  have  to  obtain  food,  raiment, 
and  shelter,  and  to  acquire  property.  To 
such  persons  a  deprivation  uf  this  right  la 
ruin,  and  to  abridge  It  la  to  do  them  an  In- 
Jury  which  will  very  likely  result  In  their 
ruin.  When,  therefore,  a  court  ia  asked 
either  to  deprive  a  person  of  this  right,  or 
to  abridge  it,  It  Is  Its  duty,  before  It  acta, 
to  consider  with  the  utmost  care  whether, 
If  it  does  what  it  Is  asked  to  do,  it  will 
not,  on  a  careful  comparison  of  conse- 
quencBS,  do  more  injustice  than  juatlce. 
The  defendant,  it  is  true,  has  broken  his 
contract,  but  that  fact,  atandinK  alone, 
presents  no  ground  whatever  for  tlie  inter- 
ference of  this  court;  indeed,  scarcely  mora 
than  would  be  presented  by  a  case  where 
the  ground  of  action  was  a  breach  of  war- 
ranty made  on  the  sale  of  a  horse.  For  a 
breach  ol  contract  the  ordinary  and  ex- 
cluaive  remedy  ia  an  action  at  law,  unless 
it  la  made  clearly  to  appear  that  the  dam- 
ages resulting  from  it  cannot  be  adequate- 
ly compensated  in  money.  In  my  Judg- 
ment, nothing  of  that  kind  appears  in  this 
case.  It  ianeither  averred  nor  proved  that 
the  defendant,  while  in  the  complainant'a 
employ  under  the  contract  in  question, 
occupied  a  position  of  special  confidence 
towards  the  complainant,  and  thus  ac- 
quired a  knowledge  of  his  business  secrets 
and  methods,  which  he  may  now  use  so 
as  to  benefit  a  rl  val  and  seriously  injure 
the  complainant.  The  defendant's  con- 
tract required  him  to  serve  the  complain- 
ant in  carrying  on  the  inatailment  cloth- 
ing bualneaa.  That  buaineas,  the  proofa 
show,  is  conducted  in  this  way :  Garments 
are  delivered  to  purcbaaers  under  con- 
tracts that  the  price  agreed  upon  shall  be 
paid  in  installments  at  short  Intervals, — 
weekly  or  other  short  periods,— and  that 
the  title  to  the  garments  shall  remain  in 
the  vendor  until  all  the  Installments  have 
been  paid.  The  defendant  was  employed 
as  a  collector.  That  is  the  employment 
specified  in  his  contract.  He  was  to  go  to 
the  persons  to  whom  garments  had  been 
sold,  and  collect  the  installments  as  they 
became  due.  He  was  not  employed  as  a 
aaleaman.  He  made  no  sales.  Nor  was 
he  required  to  render  the  complainant  any 
aervice  except  to  make  collections  from  his 
customera.  So  that  the  only  Way  he  was 
brought  in  contact  with  the  complain- 
ant's customers  was  In  going  to  them  to 
collect  money  from  thera.  The  bill  alleges 
bnt  a  single  ground  of  special  injury,  and 
that  Is  this:  That  the  knowledge  which 
the  defendant  obtained  of  the  complain- 
ant's castomers  while  he  was  In  the  com- 
plainant's employ,  and  the  acquaintance 
be  then  made  with  them,  has  placed  him 
In  a  position  where  he  may  exercise  a 
atroDi?  influence  over  them  in  controlling 
their  trade,  and  has  put  It  in  his  power, 
by  the  exercise  of  such  Influence,  to  induce 
many  of  them  to  buy  their  garments  here- 
after of  the  rival  house  where  he  is  em- 
ployed, and  not  of  the  complainant.  Bnt 
la  this  avei-ment  true?  It  has  not  been 
proved.  There  is  not  a  word  of  evidence 
goins  to  Bbow  that  the  defendant  pos- 
aeasea  the  slightest  influence  over  a  single 
one  of  the  complainant's  customers.    Hla 


Interconrse  with  them  was  of  a  kind  which 
waa  much  more  likely  to  excite  dlalike  and 
create  antagonism  than  to  Inspire  confi- 
dence or  to  give  him  popularity.  Els  duty 
required  him  to  be  stem  and  exacting,  to 
turn  a  deaf  ear  to  all  appeals  for  delay, 
and  to  insist  that  they  should  pay,  wheth- 
er it  waa  easy  or  convenient  for  them  to 
do  BO  or  not.  A  faithful  discharge  of  hla 
duty,  neceasarlly,  from  the  very  nature  of 
hia  employment,  placed  him  in  a  position 
of  hoatility  towardsthecomplainant'scua- 
tomera  ;  BO  that  the  presumption  must  be. 
In  the  absence  of  proof  to  the  contrary, 
that  hla  intercourse  with  them  did  not  re- 
sult In  his  acquiring  sufiicient  infinence 
over  them  to  enable  him  to  exereise  any 
appreciable  control  over  their  trade.'  His 
intercourse  with  them,  even  if  he  possessed 
unusual  tact,  was  much  more  likely,  as  ia 
obvloua,  to  create  feelings  of  dislike  on 
their  part  than  friendBhip,  and  to  make 
him  unpopular,  rather  than  popular. 

But  there  is  another  fact  which,  in  my 
Judgment,  Is declsiveagainst  the  complain- 
ant's claim  that  thn  damagee  he  will  sus- 
tain by  defendant's  breach  of  bis  contract 
cannot  be  adequately  compensated  in 
money.  The  defendant's  period  of  service 
nnder  the  contract  was  le^s  than  five 
weeks.  He  served  the  complainant  nnder 
the  contract  Just  27  secular  days.  This 
time  was  entirely  too  short,  and  his  inter* 
course  with  the  complainant's  customera 
much  too  slight  and  infrequent,  to  enable 
him,  even  if  it  be  conceded  that  he  pos- 
sessed unusual  magnetic  power,  to  acquire 
much  Influence  over  them ;  certainly  not 
enough  to  put  it  in  his  power  to  do  the 
complnlnant  any  very  serious  Injury.  He 
probably  did  not,  during  this  period,  have 
more  than  four  interviews  with  any  one 
of  them ;  and,  when  the  object  ol  his  visits 
to  them  is  remembered,  it  seems  to  me  to 
t>e  perfectly  certain  that  the  allegation 
that  the  defendant  when  he  left  the  com- 
plainant possessed  sufficient  infiuence  over 
them  to  do  the  complainant  irreparable 
harm,  by  diverting  their  trade  from  him, 
is  a  pure  fancy,  having  no  foundation  In 
fact.  If  It  is  possible  for  any  damages  to 
result  to  the  complainant  from  this  cause, 
it  seems  to  me  to  be  entirely  clear  that 
they  must  be  very  Insignificant  in  amount. 
The  case,  as  I  view  it.  is  completely  devoid 
of  a  single  fact  or  cireumstance  tending  to 
show  irreparable  damage.  The  money 
value  of  the  loss  which  the  complainant 
has  sustained  or  can  sustain  by  the  de- 
fendant's breach  of  liis  contract  can  be 
computed  according  to  well-settled  legal 
rales,  with  almost  perfect  exactness. 
When  that  is  the  case,  the  Injured  party 
has  no  right  to  a  remedy  in  equity,  and 
this  court  no  power  to  give  redress.  Tbia 
conclusion  makes  it  unnecessary  to  con- 
sider the  other  grounds  of  defense.  The 
complainant's  bill  must  be  dismissed,  with 
costs. 


(48  N.  J.  B.  6M) 

Parcbll  v.  DGUOBRaT  et  ah 

{Court  of  Chancery  of  New  Jersey.   Jnly  24, 1891. ) 
Pabtition — Filing  Secoks  Bill — Fbocboube. 
A  bill  for  partition  of  lands,  iiled  by  a  re- 
cent grantee  of  a  part  tbei-eof,  withont  notice 
that  another  bill  for  the  same  purpose,  filed  17 
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Towrt  bafoi^  wu  stlU  pending.  irlU  not  b*  dl»- 
nlased,  where  oocb  prior  bill,  oj  reason  ot  con- 
veyances to  other  parties,  will  not  lustUy  the 
making  of  a  decree,  and  it  appears  that  under 
the  new  bill  the  interests  of  all  parties  can  be 
speedily  adjusted,  the  costs  under  Uie  first  bill 
will  be  settled,  and  the  cause  will  proceed  un- 
der the  second  bill. 

Bill  for  partition  of  lands  by  une  Parcell 
against  David  W.  Demorest  and  otbers. 
Motion  ol  defendants  to  dismiss  denied. 

J.  B.  <ft  N.  EngUab,  for  complainant. 
Joba  Wbltebead,  for  defendants. 

Qrebn,  v.  C.  This  la  an  application  by 
the  solicitor  of  David  W.  Demorest  and 
others  to  dismiss  the  bill  filed  in  this  case 
on  the  srrounds  that  a  bill  was  Bled  in  this 
court  prevloas  to  the  filing  of  the  bill  at- 
tacked; that  the  object  of  both  of  said 
bills  was  to  procure  a  partition  and  sale 
of  the  same  land  and  premises ;  that  the 
same  persons  are  parties,  either  as  com- 
plainants or  defendants,  in  both  of  said 
billu.  except  that  Noah  W.  Parc^  claims 
title  to  the  one-elev«ith  undivided  part  of 
said  land  and  premiseH,  and  that  that  title 
was  derived  from  two  of  tbecomplalnants 
in  the  first  bill  filed ;  that  the  object  of 
both  the  suits  begun  are  Identical;  and 
for  such  other  relief  in  the  premises  as  to 
the  court  shall  seem  meet.  It  appears 
that  tbe  first  cause  was  commenced  July 
17, 1874,  and  that  by  a  change  of  parties 
In  Interest  amendments  have  been  from 
time  to  time  made  until  the  28th  of  Febru- 
ary, 1890,  when  a  supplemental  bill  was 
filed,  to  which  answers  hare  been  inter- 
posed.  Tbe  bill  attacked  wasflled  April  29, 
1891,  complainant  claiming  as  a  grantee 
of  Caroline  £.  Richards  and  C.  B.  Richards, 
her  husband,  by  deed  da.tcd  February  21, 
1891,  conveying  an  undivided  one^Ieventh 
interest.  It  appeai«  that  no  notice  of 
the  pendency  of  the  first  suit  was  filed, 
and  Mr.  Parcell,  by  his  affidavit  filed  on 
the  bearing  of  tbe  motion,  says  that  nei- 
ther his  grantor  nor  any  other  person  in- 
formed him  that  a  suit  was  pending  for 
partition  or  sale  of  tbe  said  lands,  and  de- 
nies that  he  had  any  knowledge  that  such 
was  the  case.  He  brought  this  suit  In 
good  faith,  for  tbo  purpose  of  compelling 
a  partition,  and  hecause  no  one  else,  as  he 
believed,  bad  begun  any  suit  for  that  pur- 
pose. He  says  further  that  be  is  credibly 
informed  and  believes  that  the  lands  de- 
scribed In  tbe  bill  for  partition  which  he 
has  filed  are  not  the  same  lands  described 
in  the  bill  filed  July  17, 1874,  but  are  only  a 
portion  thereof.  That  thelands  described 
In  bis  bill  are  all  the  lands  that  are  owned 
in  common  by  the  complainant  and  de- 
fendants, while  the  lands  sought  to bepar- 
lloned  in  the  first  suit  include  lands 
which  the  parties  to  that  suit  do  not  now 
own.  On  the  papers  before  me  I  am  led  to 
the  conclusion  that  the  suit  first  com* 
menced,  and  in  which  the  supplemental 
bill  was  filed  in  1890,  as  it  now  stands,  will 
not  Justify  a  decree  being  made,  as  it  In- 
volves property  which  has,  since  the  snit 
was  instituted,  been  conveyed  to  other 
parties;  that  the  bill  now  attacked  is  In 
such  a  position  that  a  settlement  of  the 
interests  of  all  the  parties  can  be  etlectual- 
•y  disposed  of  without  delay.  The  com- 
plainant was  a  purchaser  without  notice 


of  tbe  pendency  of  tbe  otber  salt.  He  has 
a  right  to  have  his  interest  set  eft  if  possi- 
ble, and,  if  such  course  is  not  practicable, 
then  to  have  tbe  property  sold.  This  Is 
tbe  same  result  which  tbe  other  parties 
desire.  TbU  court,  of  course,  will  not  per- 
mit two  suits  to  be  prosecuteid  at  the  same 
time,  for  the  same  purpose,  by  tbe  same 
parties.  But  I  do  not  think  tbatlt  should 
exercise  its  authority  to  stay  the  band  of 
one  of  thecomplainants  prosecuting  a  suit 
which  could  speedily  effect  a  sough  t-f or 
end,  in  order  to  permit  the  other  suit  to 
be  amended,  and  put  in  shape  for  an  effect- 
ive decree.  Tbe  motion,  therefore,  in  my 
opinion,  should  be  denied.  I  am,  how- 
ever, convinced  that  an  arrangement 
should  be  made  by  which  the  costs  In- 
curred in  the  original  suit  could  be  satis- 
factorily adjusted  and  settled,  and  the 
proceedings  to  a  partition  or  sale  be  car- 
ried on  under  the  second  suit. 


(6S  N.  J.  I*  SM) 

Norton  NavalCo.nbt.4  Ship-BuildikqOo. 
OP  New  York  and  New  Jebbbv  v.Statb 
Board  of  Assessors. 

(Supreme  Court  oj  New  Jtrtey.    Jnlj  S7,  189t) 
TaXATIOX  — BXBKPTION  Or  Manitvaotubino  Com- 

PAxr. 
A  manufacturing  company  uarrying    on 
business  in  this  state,  to  be  exempted  from  tax- 
ation by  act  of  18S4,  must  actually  locate  and  be- 
gin work  uader  its  charter  within  the  state. 
{SyUabut  by  the  Court.) 

Certiorari  to  review  tax  assessment. 
Argned  before  Dbpde,  Van  Stckbl,  and 

BCUDDBR,  JJ. 

Craig  A.  Marab,  for  prosecutor.  Joba 
P.  Stockton,  Atty.  Gen.,  and  Wm:  T.Joba- 
BOO,  Asst.  Atty.  Uen.,  for  defendants. 

SouDDGR,  J.  The  plaintiff  corporation 
was  assessed  In  1887, 1888,  and  1889,  respect- 
ively, under  the  general  clause  of  section 
4  of  tbe  act  of  April  18, 1884,  (Supp.  Revis- 
ion, 1016,)  a  yearly  license  fee  or  tax  of 
one-tenth  of  1  per  centum  on  tbe  amount 
of  the .  capital  stock.  The  tax  was  fixed 
tor  the  first  year,  1887,  from  the  amount 
of  the  authorized  capital  stock  of  the  com- 
pany, shown  by  the  certificate  of  organi- 
latlon  to  be  f250,000,  at  f 250.  No  return 
was  made,  and  the  tax  was  rated  by  the 
state  board  of  assessors.  Returns  were 
made  in  1888  and  1889,  and  from  these  re- 
turns of  capital  stock  issued  the  taxes  were 
assessed  at  f634.10  and  f646.67  on  an  in- 
creased amount  ofcapital  stock  authorized 
bylaw.  An  exemption  from  this  taxation 
is  claimed  under  the  proviso  ot  section  4 
ot  tbe  act  of  1884,  which  excepts  from  its 
operation  "manufacturing  companies  or 
mining  companies  carrying  on  business  in 
this  state."  To  determine  whether  the 
company  Is  within  the  exception,  reference 
must  be  had  to  its  actual  business,  for  tbe 
business  In  which  thecapital  of  a  corpora- 
tion Is  invested,  and  not  tbe  objects  for 
which  the. company  was  formed,  as  ex- 
pressed in  its  certificate  of  looorporatlon. 
must  be  regarded.  Evening  Journal  Ass'n 
V.  State  Board  of  Asa'rs,  47  N.  J.  Law, 
36;  Press  Printing  Co.  v.  State  Board  ot 
Ass'rs,  51  N.  J.  Law,  75, 16  Atl.  Rep.  173. 
According  to  the  testimony,  the  business 
ot  the  compi&ny,  tor  which  it  yt  as  Incorpo- 
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rated  and  In  which  it  is  actually  engaged, 
18  boat,  yacht,  and  ship  building,  o{  a  pecul- 
iar constmctlon,  with  a  double  bnttom 
to  prevent  slnklnj;  by  collision,  and  made 
under  letters  patent.  It  Is  therefore  clear- 
ly a  manutacturlng  company.  Bat  it  la 
further  required  that  it  shall  be  carrying 
on  business  In  this  state.  The  company 
was  chartered  In  the  summer  of  1886.  It 
commenced  Immediately  by  organizing 
and  securing  a  sufficient  number  of  share- 
holders, and  by  looking  for  a  place  for  Its 
location  and  buildings.  In  the  spring  of  1888 
the  company  employed  one  Desmond,  who 
rented  a  lot  of  land  and  building  of  the 
Hoboken  Land  Improvement  Company  at 
Castle  Point,  to  build  vessels  for  them; 
and  in  the  same  spring,  1888,  hired  a  prop- 
erty at  Tott<>nville,  on  Statenisland, where 
they  altered  vessels.  Certain  work  was 
also  done  in  Perth  Amboy.  Francis  Ii. 
Norton,  the  president  and  general  manager 
of  the  company,  in  answer  to  the  question 
whether,  when  they  went  to  Hoboken  or 
Tottenville,  it  was  to  locate  there  per- 
manently, or  otherwise,  said,  "  The  sole 
idea  was  to  have  a  place  to  do  certain 
work  unMl  we  found  a  place  In  New  Jer- 
sey." and  further  said  "that  they  were 
looking  along  the  Jersey  Caty,  Hoboken, 
and  the  Perth  Amboy  front."  By  lease 
dated  July  35, 1889,  the  company  rented  a 
bnilding  and  lot  of  land  in  Perth  Amboy, 
tor  the  term  of  five  years  from  the  1st  day 
of  August,  thon  next,  with  the  privilege  of 
purchase,  and  have  actually  occupied  and 
used  it  as  a  place  formanutacturlng  boats 
since  that  time.  Under  this  evidence  the 
corporation  was  not  a  manufacturing 
company,  carrying  on  business  in  this 
state,  untiVlt  had  actually  located  its  bus- 
iness and  begun  its  work  within  the  state, 
at  Perth  Amboy,  and  this  time  is  fixed  by 
the  date  of  the  lease,  when  the  occupation 
of  the  premises  and  the  business  under  the 
charter  was  begun  in  New  Jersey.  All 
that  had  preceded  wastemporary,  prepar- 
atory, and  in  part,  out  of  the  state. 
Therewas  no  plant  owned  or  controlled  by 
the  company  for  the  purpose  of  manufact- 
uring within  the  state.  The  tax  for  the 
yearl889  should  be  remitted, but  the  taxes 
for  18S7  and  188S  will  be  aflarmed. 

(«  N.  J.  B.  BIS)  

ZiNN  et  al.  V.  Brinkekhuff  et  al. 
{Court  of  Chancery  of  New  Jeraey.  July  24, 189L  ) 

FBAUnUlSKT  COSVKTANOBS— Pboo»  OF  Thaxju. 

1.  When  a  creditor,  who  became  such  subse- 
quent to  the  execution  of  a  voluntary  conveyanoe 
made  by  his  debtor,  attadis  the  conveyanoe  as 
void  by  the  operation  of  the  statute  of  frauds, 
the  burden  is  upon  him  of  sfaowlnf  that  the  act- 
nal  intent  existed  in  the  mind  of  the  purties  to 
the  conveyance  at  the  time  of  Its  execution  to 
hinder,  delay,  or  defraud  creditors. 

9.  In  asc«rtainine  if  actual  fraud  existed, 
and  tlie  condition  of  insolvency  enters  into  the 
qnestiAO,  the  elemMtis  popularly  reoognixed  as 
constituting  insolvency  are  to  be  considered, 
rather  than  those  wMch  are  adopted  by  the  court 
as  indicative  of  insolvenoy  in  cases  of  fraud,  re- 
garded as  a  conclusion  ot  law. 
(Syllainu  by  the  Court. ) 

On  bill,  answers,  replication,  and  proofs 
taken  In  open  court. 

Edward  A.  Day  and  Milton  Demarest, 
for  complainants.  Lather  Sbafer  and 
T.22A.no.9— 23 


WaUa.m  Btinkerboff,  tot  detbndants  Abra- 
ham B.  Brlnkerhofl  and  James  Dowllng. 

Grern.  V.  C.  The  bill  in  this  cause  was 
filed  by  Charles  A.  ZInn  and  George  W. 
Albere.  partners  under  the  firm  name  of 
Charles  A.  Zinn  &  Co.  It  is  a  creditors' 
bill  In  aid  of  execution  issued  on  a  judg- 
ment obtained  by  them  December  27, 18w, 
In  the  circuit  court  of  Bergen  county 
against  one  James  D.  Brinkerhoff  for 
9797.81  damages  and  costs,  which  execu- 
tion had  been  levied  by  the  sheriff  of  Ber- 
gen county  December  27, 1889,  on  certain 
goods  and  chattels  In  the  possession  of 
the  defendant,  and  on  his  interest  in  four 
tracts  of  land.  The  object  of  the  suit,  as 
gathered  from  the  prayer  for  relief,  is  to 
set  aside  asfraudulentand  void  as  against 
the  complainants  a  mortgage  given  by 
James  D.  Brinkerhoff  to  Abraham  S. 
Brinkerhoff  on  the  real  estate  levied  on, 
dated  September  16,  1889,  to  secure  the 
sum  of  $4,500,  as  well  as  an  alleged  chattel 
mortgage  of  the  same  date  on  certain  per- 
sonal property  levied  on,  said  to  have 
been  given  by  the  said  James  D.  Brinker- 
hoff to  the  said  Abraham  S.  Brinkeroff  to 
secure  the  said  sum  of  f4,500,  and  also  a 
chattel  mortgage  given  by  the  same  to 
the  same,  for  the  same  amount,  on  the 
same  property,  dated  December  18,  li^, 
and  recorded  In  Bergen  county  clerk's 
ofiice  December  16, 1889,  and  to  postpone 
Infavorof  complainants'  jud^menta  judg- 
ment obtained  against  James  D.  Brinker- 
hoff and  Abraham  S.  Brinkerhoff  by 
Charles  Bnrkhalter  and  John  H.  Burk- 
halter,  recovered  in  the  Bergen  county  cir- 
cuit court  December  28, 1889,  for  f^.59, 
under  which  there  had  been  a  levy  made 
by  the  sheriff  prior  to  the  levy  under  com- 
plainants' judgment,  and  which  it  was  al- 
leged had  been  paid  by  James  Dowllng, 
one  of  the  defendants  to  this  suit,  and 
kept  on  foot  for  the  purpose  of  defranding 
the  complainants.  The  real-estate  mort- 
gage and  the  chattel  mortgage  of  Decem- 
ber 13, 1889,  had  been  assigned  by  Abra- 
ham S.  Brinkerhoff  to  James  Dowling, 
who  also  held  the  assignment  of  the  Bnrk- 
halter judgment.  James  D.  Brinkerhoff, 
Abraham  S.  Brinkerhoff,  James  Dowling, 
and  numerous  judgment  creditors  of 
James  D.  Brinkerhoff,  and  two  judgment 
creditors  of  James  D.  and  Abraham  8. 
Brinkerhoff,  partners,  on  whose  several 
judgments  execution  had  been  issued,  and 
levies  made  on  the  property  Involved  in 
the  suit,  were  made  parties  defendant. 
The  bill  prayed  that  the  several  mort- 
gages be  declared  fraudulent  and  void, 
and  set  aside,  and  that  complainants'  lien 
be  preferred  to  the  Burkhalter  judgment, 
and  for  an  account  of  property  sold  by 
the  defendants,  and  that  a  receiver  be  ap- 
pointed to  take  possession  and  sell,  and 
from  the  money  arising  from  such  sale  to 
pay  complainants'  judgment  and  the  oth- 
er valid  Judgments  against  James  D. 
Brinkerhoff  and  Abraham  S.  Brinkerhoff, 
according  to  their  legal  priority,  and  for 
an  injunction  against  Abraham  8.  Brink- 
erholT  and  James  Dowling  from  taking 
possession  of  the  goods  and  chattels  by 
virtue  of  the  said  chattel  mortgage,  and 
from  seUingr  and  disposing  of  the  same. 


Digitized  by 


Google 


8M 


ATLANTIC  BEFO&TBB,yoL.  22. 


(S.3. 


and  restraining  the  BtaeriS  from  selling  by 
virtue  of  the  execution  issued  on  the  Bark- 
baiter  Judgmeut,  or  any  otlier  execution, 
until  the  further  order  of  the  court.  On 
flllng  the  bill  on  January  2, 1S90,  an  order 
wan  made  by  the  chancellor,  directing  the 
defendant  to  show  cause  why  an  injunc- 
tion should  not  issue,  and  a  receiver  be 
appointed,  according  to  the  prayer  of  the 
bfil,  with  a  restraining  order  In  the  mean- 
while.  Application  was  made  by  counsel 
tor  the  defendan ts  Brinkerhoft  and  Dot- 
ting tor  the  immediate  sale  of  perishable 
property,— aUpartles  being  represented  on 
the  motion.  The  chancellor,  on  January 
6, 1880,  appointed  Thomas  W.  Alyea  re- 
ceiver in  the  cause,  to  take  possession  of 
the  goods,  fixtures,  horses,  waRons.  coal- 
yard,  and  all  the  goods  and  chattels  of 
James  D.  Brinkerhoft,  and  all  hin  books 
of  account,  including  the  books  of  account 
of  the  old  firm  of  Briukerboff  Bros.,  and 
'tibe  real  estate  of  James  D.  Brinkerhoff; 
and  to  sell  and  dispose  of  the  personal 
property  in  the  best  manner,  and  for  the 
best  price  he  could  obtain,  either  at  pri- 
vate or  public  sale;  and  also  to  collect  all 
moneys  due  and  to  grow  due  on  the  book- 
aqcounts  of  James  D.  BrinkerhoU  and 
Brinkerhoff  Bros.  Under  this  order  the 
receiver  took  possession  of  and  sold  the 
personal  property,  and  made  certain  col- 
lections of  the  debts  on  the  books.  An- 
swers were  filed  by  the  defendants  Abra- 
ham B.  Brinkerhoft,  James  Uowllng, 
James  D.  Brinkerhoff,  and  Abraham  D. 
Campbell.  The  receiver  filed  bis  report 
on  the  28tb  day  of  July,  1880,  which  was 
referred  to  George  W.  Cassedy,  Esq.,  for 
audit  and  report  thereon. 

The  claim  of  the  original  complainants 
having  been  satisfied,  Abraham  8. Swords 
and  Joseph  B.  Dixon,  partners,  and  "The 
Lehigh  Valley  Coal  Company,"  who  were 
judgment  creditors  of  James  D.  Brinker- 
hoff, and  defendants  in  the  suit,  were,  on 
application,  order  to  show  cause,  and 
bearing,  admitted  as  partlescomplainant. 
and  allowed  to  prosecute  the  same  in  their 
own  behalf,  on  indemnifying  the  original 
complainants  against  all  costs.  The  re- 
ceiver was  also  continued,  and  directed  to 
continue  in  possession,  and  to  pay  inter- 
est falling  due,  as  well  as  taxes,  and  fur- 
ther proceedings  before  the  master  on  the 
receiver's  report  were  stayed.  The  cause 
was  regrularly  set  down  for  hearins,  and 
was  tried  in  the  presence  of  counsel  of 
Swords  and  Dixon,  the  Lehigh  Valley 
Coal  Company,  and  Abraham  S.  Brinker- 
hoff and  James  Dowling.  James D. Brink- 
erhoff and  Abraham  S.  Brinkerhoft  are 
brothers,  and  were  formerly  in  partnership, 
and  carried  on  a  general  store  business  at 
Rutheriord  for  some  nine  years.  James 
D.  was  sheriff  of  the  county  of  Benten  at 
one  time.  His  public  duties  requiring  his 
absence  from  the  business,  led  to  a  re-ad- 
iustment  of  their  interests  In  the  profits, 
on  an  unequal  basis,  and  produced,  as  It 
would  seem,  dissatisfaction  on  the  part 
of  his  brother,  Abraham,  to  continue  in 
business  with  him,  and  ultimately  brought 
about  a  dissolution  of  the  copartnership 
on  the  16th  of  September,  1R88.  This  was 
affected  by  James  buying  the  Interest  of 
Abraham  In  the  concern  for  the  considera- 


tion of  $4,500,  and  assuming  the  payment 
of  the  debts  of  the  firm.  No  money  was 
paid,  bat  the  notes  of  James  tor  the  tall 
amount  of  the  parchase,  each  of  $800, 
and  maturing  at  periods  of  three  months 
from  each  other,  were  given.  James  and 
his  .wife  gave  to  Abraham  a  mortgage  on 
his  real  estate,  to  secure  the  payment  of 
these  notes,  which  mortgage  is  dated  of 
the  16th  of  September,  1889,  and  was  im- 
mediately put  upon  the  record.  He  also 
agreed  to  give  to  his  brother  a  chattel 
mortgage  upon  the  personal  property. 
There  Is  some  question  as  to  whether 
such  a  chattel  mortgage  was  executed  at 
that  time.  One  or  more  appear  to  have 
been  drawn,  but  the  witnesses  are  not  in 
accord  on  the  point  as  to  whether  these 
chattel  mortgages,  or  either  of  them, 
were  then  executed  by  James  or  delivered 
to  Abraham.  The  point  of  the  matter 
rests  In  the  allegation  made  by  James, 
that  it  was  a  part  of  the  agreement  to 
give  this  chattel  mortgage  that  it  should 
not  be  put  upon  the  record,  but  should  be 
held  by  his  brother,  to  be  used  only  Incase 
James'  creditors  pressed  him.  That  any 
snch  agreement  was  made  is  expressly 
denied  by  Abraham  and  by  his  counsel. 
James,  Immediately  on  the  dissolution, 
took  possession  of  the  store  and  premises 
and  stock  of  goods,  and  coutinued  the 
business  In  his  own  name,  purchased 
other  goods  of  firms  they  had  formerly 
dealt  with,  until  about  the  commencement 
of  December,  when  suits  were  threatened 
and  commenced  by  the  creditors,  and  by 
credltorsot  theformerflrm.  Abraham  then 
demanded  n  chattel  murtgagefrom  James, 
and  the  chattel  mortgage  of  December 
13, 1889,  was  given.  It  is  on  condition  to 
pay  tbe  sum  of  $4,600,  with  interest,  ac- 
cording to  the  tenor  and  true  intent  of  IS 
certain  promissory  notes  of  $800  each, 
which  were  the  notes  given  by  James  to 
his  brother  for  the  purchase  of  his  inter- 
est in  tbe  business.  The  mortgage  con- 
tained a  clause  that  it  should  become  due 
on  the  failure  to  pay  one  of  tbe  notes, 
and  embraced  the  goods  and  chattels  and 
the  book-accounts  of  James  D.  Brinker- 
hoft. This  mortgage  was  as  soon  as  pos 
Bible,  and  on  December  16, 1880,  put  upon 
the  record.  The  transaction  is  attacked, 
first,  on  the  ground  tbat  on  the  16th  of 
September,  1889,  when  tbe  firm  was  dis- 
solved, and  Abraham  transferred  his  in- 
terest in  the  property  to  James  D.  and 
James  D.  iucumbered  his  estate,  the  firm 
of  Brinkerhoff  Bros,  was  Ineolven  t,  and 
that  the  transfer  tor  no  other  considera- 
tion than  the  notes  of  one  of  the  parties 
was  a  voluntary  transfer,  and  as  such 
void  as  to  creditors.  It  may,  for  the 
purposes  of  tbiS  point,  be  conceded  that 
the  firm  was  insolvent,  as  that  term  is 
defined  In  equity,  and  that  the  transfer  of 
all  tbe  assets  by  the  one  partner  to  the 
other,  tbe  firm  being  Insolvent,  taking 
therefor  nothing  but  tbe  purchasing  part- 
ner's notes,  Is  a  voluntary  transfer,  and 
as  such  void  as  against  existing  creditors 
of  the  firm ;  but  neither  the  original  com- 
plainant nor  the  two  prosecuting  com- 
plainants, Swords  and  Dixon,  and  the 
Lehigh  Valley  Coal  Company,  are  credit- 
ors  of    the    firm    of    Brinkerholt    Bros. 
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Their  )adKmenta  are  against  James  D. 
Brlnkerhofl.  That  the  traasactlon  waa 
Invalid  against  the  creditors  ol  the  firm 
ot  Briukerhofl  Bros,  dues  not  establlRh 
the  contention  that  it  was  not  good  as 
against  the  creditors  of  James  D.  Brlnlier- 
boff. 

It  is  nrged  that  a  transfer  can  be  avoid- 
ed by  sabseqaent  creditors  on  the  ground 
that  the  conveyance  was  a  voluntary  con- 
veyance, if  such  subsequent  creditors  show 
that  at  the  time  of  the  trial  the  debtors 
owed  debts  which  existed  at  the  time  the 
voluntary  conveyance  was  made.  There 
are  cases  which  go  to  this  extent.  But 
the  contrary  must  be  regarded  as  the  set- 
tled law  of  this  state.  The  court  ot  ap- 
peals. In  Hagerman  t.  Buchanan,  46  N.  J. 
Eq.  292, 17  Atl.  Rep.  946,  held  that  when  a 
creditor  who  became  such  subsequent  to 
theexecation  of  a  voluntary  conveyance 
made  by  his  debtor  attacks  the  convey- 
ance as  void  by  the  operation  of  the  stat- 
ute of  frauds,  the  burden  is  upon  him  of 
showing  that  the  actual  intent  existed  in 
the  minds  of  the  parties  to  the  conveyance 
at  the  time  of  its  execution  to  hinder, 
delay,  or  defraud  creditors.  This  is  fol- 
lowed in  this  court  in  Gardner  v.  Kleinke,4B 
N.  J.  Eq.  90,  18  A  U.  Rep.  457.  It  is  there- 
fore necessary  for  these  complainants. 
Swords  and  Dixon,  and  the  Lehigh  Valley 
Coal  Company,  to  prove  that  there  was 
actual  fraud  in  the  transaction,  which  re- 
salted  In  the  pledge,  by  James  to  Abraham, 
of  property  which  they  seek  to  reach  with 
their  execution.  The  firm  of  Brinkerbott 
Bros,  had  been  formed  by  these  parties  to 
continue  a  business  which  had  formerly 
been  carried  on  by  Abraham  S.  In  Ruther- 
ford; extended.  It  may  be,  in  its  scope  and 
operation,  but  carried  on  in  the  same  lo- 
cality. Abraham  alleges  that  he  became 
dissatisfied  with  the  manner  In  which  his 
brother,  James,  conducted  himself,  and 
the  lack  of  attention  he  paid  to  the  affairs 
of  the  copartnership;  and  that  he,  on  ra- 
rions  occasions,  expressed  to  his  brother 
this  dissatisfaction,  and  proposed  that  an 
amount  should  be  fixed  upon  for  toe  sale 
of  the  business  on  the  principle  of  give  or 
take.  While  they  seemed  to  have  com- 
menced business  on  an  equal  basis  it  ap- 
pears by  Xbe  accounts  that  their  capital 
accounts  as  partners  on  the  Ist  of  Janu- 
ary, 1888,  stood  as  follows :  To  the  credit 
of  Abrahams.,  f 7,065.19;  to  the  credit  of 
James  D.,  f4,074.88.  Whether  or  not  there 
was  any  material  change  In  their  relative 
capital  accounts  on  the  1st  ol  January, 
18S9,  does  not  appear  from  the  books.  It 
appears  that  some  statement  was  made, 
which  is  not  produced.  Abraham  explains 
the  failure  to  produce  some  papers  by  the 
fact  that  his  uafe  was  robbed  by  an  expert 
burglar. and  a  great  many  documentslost 
at  the  time.  James  claims  that  he  should 
have  received  credit  for  two  items;  but 
the  testimony  of  Abraham,  subsequently 
given,  with  reference  to  the  entries  in  the 
books,  clearly  shows  that,  so  far  as  one 
Item  of  f  1.500  Is  concerned,  the  same  bad 
been  credited  to  James.  It  is,  however, 
unnecessary,  as  between  the  parties, to  fix 
with  accuracy  the  exact  state  of  capital 
account  in  dollars  and  cents,  as  the  par- 
ties proceeded  and  acted  upon  the  ground 


that  a  dltterenee  existed  on  the  Ist  of  Ja.i^ 
nary,  1888,  of  f8,000  in  favor  of  Abraham, 
which  continued  up  to  the  let  of  January, 
1889.  It  appears  by  Abraham's  testimony 
that  at  that  datean  account  of  stock  was 
takea,  the  items  of  which  appear  in  one  of 
the  books,  giving  the  amount  of  capital 
stock,  book-accounts,  etc.  Negotiations 
.were  then  commenced  looking  to  a  pur- 
chase ur  a  sale  of  the  interests  of  one  to 
the  other,  but  nothing  definite  was  settled 
upon  antil  September,  1889,  when  Abraham 
insisted  upon  some  arrangement  t>eing 
made  to  effect  a  dissolution.  An  invantory 
was  made,  showing  the  amount  of  stock 
and  book-acconnts  and  liabiUtieB,  by  which 
It  appeared  as  follows: 

Book-sooonnts,  Including  bills  leceiv- 

abla,  estimated  at. $10,268  88 

Cash 146  87 

Stook  and  fixtures,  ets 8,6M  00 

$19,032  26 
The  llabiUties  were 9,822  80 

Showing  an  apparent  halanoe  to  (he 
oreditottbe  partnership  of $9,909  06 

On  this  Abraham  offered  to  give  his 
brother, f  1,500,  and  assume  the  payment 
ot  the  debts,  or  to  take  from  his  brother 
f4,500,  and  James  to  assume  the  payment 
of  the  debts.  This  offer  was  made  on  the 
basis  ot  there  being  a  balance  of  f6,000  of 
good  assets  over  and 'above  liabilities; 
that  Abraham  was  entitled  to $3,000  more 
than  James  on  capital  account,  which 
would  leave  $3,000  to  be  divided  equally 
between  them, making  Abraham'sinterest 
$4,500,  and  James'  $1,500.  This  settlement 
was  accepted  by  the  parties,  and  was 
carried  out,  James  D.  taking  possession, 
and  giving  bis  notes  and  the  mortgage. 
There  is  no  evldeace  which  seriously  im- 
peaches the  fairness  or  accuracy  of  the  fig- 
nresand  estimates  which  form  the  basis  of 
the  transaction.  While  it  is  true  that  the 
firm  might  have  been  considered  insolvent. 
In  the  sense  that  they  did  not  have  cash 
on  hand  to  meet  any  payment  which 
might  be  demanded  on  that  day,  and 
which  would  control  if  the  Insolvency  in- 
volved voluntary  transactions  injurious 
to  existing  creditors,  I  think  in  the  deter- 
mination of  the  question  as  to  the  exist- 
ence of  actual  fraud,  in  which  the  inten- 
tion of  parties  figures  so  largely,  if  it  is  not 
the  essentlai  consideration,  we  are  to  be 
guided,  ,as  to  insolvency,  rather  by  the 
relative  amount  of  available  assets  and 
the  amount  of  liabilities.  It  being  a  con- 
clusion of  law  that  a  voluntary  convey- 
ance is  of  itself  fraudulent  as  against  exist- 
ing creditors,  it  is  right  to  prescribe  some 
uniform  test  as  to  what  constitutes  a  vol. 
untary  conveyance,  and  establish  fixed 
terms  for  certain  conditions;  but  such 
definitions,  if  different  from  the  usual  ac- 
ceptation,are  not  necessarily  to  be  applied 
in  other  cases,  and  when  it  is  necessary  to 
prove  that  actual  fraud  existed,  and  the 
condition  of  Insolvency  euters  into  the 
question,  I  think  we  must  be  guided  by 
the  elements  which  constitute  the  condi- 
tion popularly  recognised  by  the  term  "  in- 
solvent, "rather  than  those  which  have 
been  adopted  by  the  courts  as  indicative 
ol  insolvency  in  cases  of  fraud  as  a  condn* 
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■Ion  of  law.  TakinR  the  word  In  Its  ordi- 
nary Bl^iflcatlon,  this  firm  was  entirely 
solvent,  it  reliance  can  be  placed  upon  the 
Inventory  and  estlniates  wblcfa  were  made 
with  a  view  to  this  transaction.  After 
giving  a  liberal  discount  of  over  fS.OOO  fur 
claims  which  might  not  be  collected,  It  left 
a  surplus  of  f6,000  to  the  credit  of  the 
concern. 

The  complainants  on  the  trial  practically 
abandoned  their  attack  upon  the  real-es- 
tate mortgage  given  by  James  to  Abra- 
ham. It  was  notice  to  all  the  world  of 
the  facts  recited  In  It,  and  it  does  recite 
that  James  was  Justly  indebted  to  Abra- 
ham in  the  sum  of  $4,600,  secured  by  a 
bond  conditioned  for  the  payment  of  that 
amount,  with  interest  according  to  the 
tenor  and  effect  of  15  promissory  notes, 
each  bearing  even  date  with  said  mort- 
gage, and  payable  at  periods  running  from 
3  to  45  months,  given  by  James  to  Abra- 
bom,  with  the  condition  that,  if  default 
should  be  made  in  the  payment  of  any  o( 
them,  and  remain  unpaid  tor  20  days,  the 
whole  amount  should  become  due,  at  the 
option  of  Abraham.  Any  person  trusting 
James  after  that  mortgage  went  upon  the 
record  did  so,  in  the  eyes  of  the  law,  with 
full  notice  of  bis  Indebtedness  to  Abraham 
of  this  amount.  There  was  no  secrecy, 
and  no  attempt  toconceal.  Themortgage 
was  given  on  the  leth  of  September,  1889, 
and  placed  upon  the  record  on  the  18tb. 
There  is  no  evidence  to  show  that  there 
was  not  a  complete  change  of  possession, 
and  Abraham  states  that  he  ceased  his 
connection  with  the  business,  actual  as 
well  as  legal,  on  the  consummation  of  this 
arrangement  with  his  brother.  The  bill 
charges,  and  an  attempt  was  made  to 
prove,  that  Abraham  had  secured  credit 
for  his  brother  by  representations  with 
reference  to  his  solvency,  but  no  satisfact- 
ory proof  of  such  representation  was  pro- 
duced, and,  BO  far  as  these  complainants 
are  concerned,  there  was  an  entire  failure 
to  establish  such  contention.  It  is  said 
that  the  transaction  was  fraudulent,  not 
Only  against  the  creditors  of  Brinkerhotf 
Bros.,  but  also  as  against  subsequent  cred- 
itors'of  James  D.,  because  there  was  an 
agreement  between  these  parties  that  a 
chattel  mortgage  should  be  given  by 
James  to  Abraham,  nominally  to  secure 
the  payment  of  the  $4,500  of  notes,  which 
mortgage  was  to  be  kept  off  of  the  record 
until  James  was  pressed  by  his  creditors. 
As  intimated  before,  there  is  much  dispute 
as  to  this  point, but  we  have  the  fact  that 
no  chattel  mortgage  executed  on  the  16th 
of  September,  1889,  was  in  fact  used  by 
Abraham  or  his  assignee  to  interfere  with 
the  other  creditors.  A  mortgage  was 
given  on  the  13th  of  December,  1889,  which 
covered  all  of  the  goods  and  chattels  of 
James  connected  with  the  store,  together 
with  the  book-accounts.  If  Abraham  was 
a  bona  tide  creditor  of  James  to  the 
amount  of  f4,600,  James,  although  in  fail- 
ing circumstances,  unquestionably  had  the 
right  to  honestly  i>refer  Abraham  over  his 
other  creditors.  Thisls  well  settled  in  this 
state.  If  it  be  conceded  that  the  mort- 
gage of  December  18, 1889,  would  be  fraud- 
ulent if  given  In  place  of  one  given  Septem- 
ber 16, 1889,  under  an  agreement  not  to 


put  the  same  on  record  unless  James  was 
pressed  by  his  creditors,  the  evidence  does 
not  satisfactorilyestablish  any  such  agree- 
ment. The  burden  of  proof  is  on  the  com- 
plainants. Abraham  and  Mr.  Bhafer  posi- 
tively deny  it,  James  as  positively  asserts 
it.  Mr.  Van  Cleve,  while  certain  that  a 
chattel  mortgage  was  executed  September 
16, 1889,  does  not  say  that  it  was  tainted 
by  any  such  agreement.  It  does  appear 
that  James,  by  the  terms  of  the  dissolu- 
tion, was  to  pay  the  debts  of  the  partner- 
ship, and  was  to  give  another  real-estate 
mortgage  and  another  chattel  mortgage 
to  secure  Abraham  against  liability  for 
firm  debts,  the  payment  of  Which  James 
so  assumed,  and  that  these  mortgages 
were  to  be  held  by  Mr.  Shafer  la  escrow, 
but  the  arrangement  was  not  consum- 
mated as  Mrs.  James  Brinkerhotf  declined 
to  execute  the  real-estate  mortgage.  It  is 
entirely  probable  that  the  agreement  as 
to  these  mortgages  has  been  by  mistake 
applied  to  the  other,  which  will  explain 
this  discrepancy  in  the  testimony  without 
imputing  perjury  to  any  one.  This  sug- 
gestion is  strengthened  by  the  fact  that 
the  real-estate  mortgage  of  September  16, 
1889,  was  immediately  placed  on  record, 
and  the  propriety  and  fairness  of  such  ac- 
tion is  not  questioned  I  am  unable  to 
find  from  the  evidence  that  the  mortgage 
of  December  18, 1889,  was  not  honestly  giv- 
en to  secure  Abraham  ns  a  preferred  cred- 
itor. Abraham  had,  in  his  former  busi- 
ness, been  associated  with  another  gentle- 
man aa  partner,  and  had  borrowed  from 
his  father-in-law,  James  Dowling,  money 
which  be  bad  Invested  in  the  business, giv- 
ing his  father-in-law  bis  note  therefor,  up- 
on which  he  regularly  paid  the  interest. 
On  his  forming  a  copartnership  with  his 
brother  he  made  a  further  loan  from  his 
father-in-law,  and  gave  him  therefor  an- 
other note,  upon  which  he  also  regularly 
paid  the  interest.  These  two  notes  were 
subseciuently  merged  into  one  of  f2,000, 
and  upon  the  indebtedness  interest  was 
paid  up  to  the  1st  of  October,  1890.  There 
is  no- evidence  whatever  to  Impeach  either 
the  amount  or  the  good  faith  of  the  claim 
made  by  the  defendant  James  Dowling 
against  Abraham  S.  Brinkerhotf.  It  ap- 
pears that  the  notes  and  the  i«al  estate 
and  chattel  mortgages  were  assigned  to 
James  Dowling  by  Abraham  S.,  as  collat- 
eral securities  tor  his  debt  of  f2,000;  and 
it  further  appears  that  Dowling  has  re- 
ceived on  account  of  his  claim  f  1 ,051.89. 
Part  of  this  amount  Is  money  received 
from  certain  notes  of  customers  given  by 
James  to  Abraham,  and  by  him  trans- 
ferred to  Dowling.  It  Is  insisted  that 
these  notes  were  given  to  take  up  the 
Burkhalter  judgment,  and  that  they  have 
been  misapplied  to  the  Dowling  claim. 
Dowling  holds  an  assignment  of  that 
Judgment,  as  well  as  of  the  mortgages, 
and  it  is  not  perceived  bow  the  complain- 
ants are  Injured  by  the  application  of  this 
amount  to  the  one  claim,  rather  than  the 
other,  as  botn  are  prior  to  the  Judgments 
of  the  complainants.  Dowling  Is  entitled 
to  hold  his  collaterals  for  the  settlement 
of  the  amount  due  him,  and  the  difference 
between  that  amount  and  the  f4,500  and 
interest  on  it  would  belong  to  Abraham 
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S.  The  latter  to  liable  on  Jadsnienta'  ob- 
tained against  Brinlterboff  Brus.,  and 
these  judgment  creditora  would  be  entitled 
to  be  next  paid,  and  any  balance  remain- 
ing of  the  #4,500  should  go  to  Abraham  S. 
individually.  The  receiver  has  collected 
f6,I92.9S,  and  has  disbursed  f  1,012.73,  leav- 
ing a  balance  on  hand  at  the  time  of  his 
report  of  f  5,180.25.  This  would  Indicate 
that  the  personal  property  cbvered  by  the 
chattel  mortgage  has  been  sufUcient  to 
discharge  the  indebtedness  of  f4,600,  and 
the  real-estate  mortgage,  which  was  also 
given  to  secure  tine  same  debt,  should,  if 
such  is  the  case,  oe  canceled,  and  the  in- 
junction In  this  case  dlRSolved,  so  that 
the  judgment  creditors  can  proceed  with 
their  legal  remedies  unimpeded  by  such 
mortgage.  Of  course,  any  balance  re- 
maining In  the  hands  of  a  receiver  sbonld 
be  appropriated  to  the  payment  of  the 
judgments,  in  the  order  of  their  priority. 
The  order  staying  the  further  proceedings 
before  the  master  should  be  sot  aside,  and 
he  should  proceed  to  state  the  account  as 
directed. 


(6  DbL  Oh.  S56) 

Mralt  7.  Bdckinoham  et  aJ. 
(Court  of  Chancery  of  Delaware.    July  23, 1891.1 

IlUDSOTION— ALTBBATION  O*  lilST  OV  DbUNQUBBT 
TjUUlBLEB. 

Laws  DeL  c.  8,  I  21,  provides  that  at  a 
meeting  in  Uarch  In  every  year  the  levy  court 
shall  examine  and  adjust  the  accounts  of  tax 
collectors,  making  all  Just  allowances  for  delin- 
quents, and  the  adjustment  and  allowanoes  shall 
be  final.  Held,  that  where  sadi  adjnatment  and 
allowances  hare  been  made,  and  subsequently  a 
Indigmant  has  been  obtained  against  such  col- 
lector and  bis  sureties,  on  his  oiBcial  bond,  an 
injunction  will  be  issued  at  the  prayer  of  one  of 
the  sureties  to  restrain  the  clerk  of  the  levy  court 
from  altering  the  entries  made  by  him,  upon  the 
SMessmeat  list  or  list  of  delinquent  taxauea  al- 
lowed by  said  court. 

Petition  for  an  injunction  by  John 
Mealy  against  KIchard  G.  Buckingham 
and  others  to  restrain  the  levy  court  uf 
New  Castle  county  from  altering  the  as- 
sessment list  and  list  of  delinquent  taxa- 
bles  of  said  county  after  they  bad  been  re- 
turned by  the  collector  and  allowed  by 
said  court.    Granted. 

Joba  H.  Rodney  and  WUlard  Saulsburjr, 
Jr.,  for  complainant.  Edward  O.  Brad- 
ford, for  respondents. 

Saolbbcbt,  Ch.  It  appears  by  the  bill, 
and  it  Is  admitted  by  the  answer  in  this 
cause,  that  George  W.  McKee  was  ap- 
pointed by  the  levy  court  of  New  Castle 
county  a  collector  of  taxes  for  the  south- 
em  district  of  the  city  of  Wilmington  for 
the  year  A.  D.  1S90 ;  and  as  such  collector 
of  taxes  entered  into  a  bond  to  the  state 
of  Delaware  in  the  sum  of  $100,000,  with 
other  persons  in  said  bill  named  as  sure- 
ties, which  said  bond  was  accepted  by  the 
levy  court;  that  a  judgment.  No.  293  to 
May  term,  A.  D.  1890,  was  entered  upon 
the  said  bond  In  the  superior  court  of  the 
state  of  Delaware,  in  and  for  New  Cnstle 
county,  on  the  8th  day  of  July,  A.  D.  1890, 
against  the  said  George  W.  McKee  and  his 
sureties.  The  bond  is  not  before  aie,  but 
I  presume  it  is  in  the  usual  form  which 
may  be  found  in  the  Revised  Statutes  uf 


this  state.  The  sureties  in  such  a  bond 
are,  of  course,  bound  by  it  for  the  faithful 
performance  of  his  duty  by  their  principal. 
To  this  extent  their  obligation  extends, 
and  no  further.  A  duplicate  of  the  taxes 
levied  by  the  levy  court  is  delivered  to  the 
collector,  which  taxes  he  is  bound  to  col- 
lect, subject  to  deductions  made  by  the 
levy  court  for  delinquents,  a  list  of  which 
delinquents  is  returned  by  the  collector  to 
the  levy  court.  Allowance  of  delinquents 
Is  made  by  the  levy  court,  and  upon  sucli 
allowance  the  collector  is  credited  with 
the  amount  thereof.  At  the  meetins  In 
March  in  each  and  every  year,  as  provided 
in  section  21,  c.  8,  Laws  Del.,  the  levy 
court  shall  examiue,  adjust,  and  settle  the 
accounts  of  the  collectors,  making  all  just 
allowances, and  the adjustmen t and allow^ 
ances  shall  be  final.  The  complainant  con- 
tends that,  after  the  allowance  of  the 
delinquent  list  returned  by  McKee  as  col- 
lector, his  principal,  and  his  accounts  set- 
tled in  March,  it  was  final;  and  relies, 
among  other  things,  upon  authorities  cit- 
ed, stating  that  where  a  credit  has  been 
allowed  a  public  officer  by  the  govern- 
ment, and  his  accounts  ha  ire  been  settled, 
tt  Is  not  competent  for  the  government  to 
open  the  accounts,  and  revoke  such  credit, 
uuless  it  were  originally  given  through 
fraud,  imposition,  or  mistake.  Now,  the 
words,  "unless  it  were  originally  given 
through  fraud,  imposition,  or  mistake," 
are  very  Important  words,  and  of  signifi- 
cant import.  But  I  do  not  intend  in  this 
or  any  other  case  to  be  governed  or  Influ- 
enced by  any  partisan  political  opinion 
which  may  be  urged,  or  even  suggested, 
by  any  party  to  any  cause.  Here  no  such 
questions  are  considered  or  entertained. 
Here  the  Important  question  is,  did  Mc- 
Kee, the  principal  in  the  bond,  receive  in 
payment  of  taxes  on  the  duplicate  made 
out  and  placed ,  In  his  hands  by  the  levy 
court  any  money  not  accounted  for  by 
him?  If  he  did,  the  proper  judicial  au- 
thorities will  see  to  it  that  he  and  his  sure- 
ties shall  be  held  to  proper  accountability 
in  respect  to  the  same,  and  at  the  same  time 
be  protected  against  any  Illegal  increase 
of  their  liability ;  but  I  am  not  going  into 
this  question  now.  Although  It  was  said 
in  the  argument  on  one  side,  and  assented 
to  on  the  other  side,  that  the  judgment 
had  been  entered  against  McKee  and  his 
sureties  in  the  superior  court  of  the  state 
of  Delaware  In  and  for  Newcastle  county, 
and  that  an  execution  had  been  Issued 
thereon,  yet  It  nowhere  appears,  either  In 
the  bin  or  answer,  that  such  execution 
had  been  Issued,  or  that  anything  had 
been  done  towards  the  collection  of  such 
execution.  It  will  be  necessary  to  consider 
such  questions  whenever  they  more  prop- 
erly arise  hereafter.  It  Is  proper  and  nec- 
essary that  the  record  and  papers  record- 
ed or  filed  in  a  public  office,  such  as  that 
of  the  rlerk  of  the  peace,  or  clerk  of  the 
levy  court,  be  preserved  unchanged,  unoI>> 
llterated,  unaltered,  and  in  their  entirety, 
by  any  one  whatever  and  whomsoever. 
These  records  and  papers  may  or  may  not 
be  available  as  evidence  to  parties  in  liti- 
gation, and  may  or  may  not  be  evidence 
In  suits  in  controversy,  at  lawor  inequity, 
in   respect   to   public  or  private  rights. 
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Tbey  sbonld  be  preserved  in  their  entirety 
for  any  and  all  purpoBes  for  wlilch  tbey 
may  be  legally  available.  If  tbby  slionld 
ever  be  proper  as  evidence,  their  preserva- 
tion, unchanged,  would  be  proper  and  Im- 
peratively uecessary.  Let  no  one,  there- 
lore,  causelessly  or  Illegally  change,  muti- 
late, alter,  or  efface  them.  What  names 
shall  appear  upon  the  assessment  list  to 
be  delivered  to  the  receiver  of  taxes  for 
New  Castle  county  for  the  year  1891  is  a 
question  which  does  not  properly  arise  in 
this  case;  one  over  which  I  have  no  jnrls- 
'diction ;  one  which  does  not  affect  cbe  In- 
terest or  liability  of  the  complainant  in 
this  cause.  I  therefore  disregard  it  as  in- 
applicable to  the  controversy  legitimately 
before  me. 

Decree:  And  now,  to-wit,  this  23d  day 
of  July,  A.  D.  1891,  it  Is  ordered,  adjudged, 
and  decreed  by  the  chancellor  that  the  re- 
straining order  heretofore  issued  be  dis- 
charged, except  in  so  far  as  said  order  re- 
strains the  defendants,  their  agents,  serv- 
ants, or  employes,  from  altering  or 
changing  or  obliterating  the  entries  made 
by  the  clerk  of  the  peace  of  New  Castle 
county  upon  the  assessment  list,  or  list  of 
delinquent  taxables,  returned  by  the  said 
Oeorge  W.  McKee,  collector,  as  delin- 
quents, and  allowed  by  the  said  levy  court 
as  delinquents  to  said  collector,  or  upon 
the  records  of  the  said  levy  court,  or  upon 
the  said  delinquent  list  so  returned.  And 
it  Is  further  ordered,  adjudged,  and  de- 
creed that  the  defendants  be,  and  are  here- 
by, enjoined  from  altering,  obliterating, 
or  changing  the  assessment  list,  or  list  (»f 
delinqaent  taxables,  returned  by  the  said 
George  W.  McKee,  collector,  as  delin- 
quents, and  allowed  by  the  said  levy  court 
as  delinquents  to  the  said  collector,  until 
the  further  order  and  decree  of  the  chan- 
cellor. And  be  It  further  ordered,  ad- 
judged, and  decreed  that  the  bill  of  the 
complainant, so  far  as  not  alfected  by  this 
decree,  be  dismissed  without  prejudice, 
and  that  the  complainant  have  leave 
hereafter  to  file  a  new  bill.  If  hereafter  he 
should  deem  it  proper  and  necessary. 


(83  Me.  B14)  \ 

MANSOB  V.  CODN'TT  COMMISSIONERS  OF 

Aroostook  County. 

(Supreme  Judicial  Court  of  Maine.    Jane  1, 
1891.) 

HlOHWATB — Tazbs  asd  Assbsshbnts. 

1.  The  statute  (Rev.  St.  o.  6,  J  78)  provides 
that,  when  a  road  Is  laid  over  lauds  not  within 
any  town  or  plantation  required  to  raise  money 
to  make  and  repair  highways,  the  county  com- 
missioners sbaU,  at  their  first  regular  session 
thereafter,  assess  thereon,  and  on  adjoining 
townsbips  benefited  thereby,  such  an  amount  as 
they  judge  necessary  for  making  and  opening  the 
road.  Held,  that  the  assessments  are  to  be  made 
at  the  same  regular  session  at  which  the  location 
of  the  road  is  filed;  the  object  of  the  statute  be- 
ing to  prevent  their  being  made  at  an  adjourned 
term  of  such  regular  session. 

3.  Such  regular  session  nill  be  the  first  oc- 
curring after  the  road  is  laid  over  the  lands. 

Appleton  V.  County  Com'rs,  80  Me.  284,  14  Atl. 
Rep.  !^,  explained. 
{Official.) 

Exceptions  from  superior  court,  Aroos- 
took count}'. 
Petition  dated  February  28, 1887,  for  the 


laying  out  of  a  road  from  New  Sweden  to 
Ft.  Kent,  in  Aroostook  county,  under 
the  provisions  of  section  41,  c.  18,  He  v.  St., 
was  presented  to  the  county  commission- 
ers at  their  adjourned  January  term.  1887, 
held  on  March  14, 1887,  when  they  deter- 
mined that  there  ought  to  be  a  hearing  on 
said  petition,  and  ordered  notice  to  be 
given  for  a  hearing  on  June  6, 1887,  which 
notice  was  duly  given.  On  said  June  6tb 
they  had  a  hearing,  and  proceeded  to  view 
the  route;  and  on  June  13, 1887,  they  ad- 
judged the  road  to  be  of  common  conven- 
ience and  necessity,  and  went  on  and  laid 
it  out  on  the  surface  of  the  earth. 

The  regular  sessions  of  the  county  com- 
missioners for  the  county  of  Aroostook, 
as  provided  by  law,  are  held  on  the  first 
Tuesdays  of  January  and  July,  in  eacb 
year. 

The  January  term,  1887,  of  said  commls- 
siuners  was  finally  adjourned  on  the  Ist 
day  of  June,  1887. 

At  tbe  July  term,  1887,  the  commission- 
ers' report  of  the  laying  out  said  road 
was  made  and  placed  on  file,  and  thereaft- 
er, at  tbe  same  term,  they  proceeded  to 
make  an  asseBsment  upon  the  lands  over 
which  said  road  was  laid,  under  the  pro- 
visions of  section  78,  c.  6,  Rev.  St. 

The  cause  of  error  assigned  in  the  peti- 
tion for  certiorari  was  that  such  assess- 
ment was  not  made  at  the  first  regular 
term  of  the  county  commissioners  alter 
said  road  was  laid  out,  but  at  the  same 
term ;  and  the  answer  of  tbe  commission- 
ers was  that  the  assessment  was  made  at 
their  first  regular  term  after  tbe  road  was 
laid  out. 

The  foregoing  tacts  being  argued,  the 
presiding  justice  ruled  pro  fornm,  as  a 
matter  of  law.  that  the  assessment  was 
made  at  tbe  first  regular  session  of  the 
county  commissioners  after  said  road  was 
laid  over  the  lands,  and  that  the  petition 
for  certforarf  should  be  denied. 

To  this  ruling  the  petitioner  excepted. 

Wilson  A  Wooaard,  for  petitioner. 
Powers  &  Powers,  for  county  commission- 
ers. 

Peters,  C.  J.  By  Rev.  St.  c.  18,  S  41, 
county  commissioners  may  lay  out  roads 
through  lands  not  within  any  town  or 
plantation  required  to  raise  money  to 
make  and  repair  highways,  all  expenses 
for  making  the  same  to  be  paid  by  the 
owners  of  tbe  lands.  The  mode  of  pro- 
ceeding in  such  case  Is  pointed  out  In  suc- 
ceeding sections.  By  Rev.  St.  c.  6,  §  78, 
provision  Is  made  for  assessing  the  ex- 
penses upon  such  lands,  and  lor  their  col- 
lection. 

The  clause  of  the  section  that  is  ques- 
tioned in  this  case  reads  thus :  "When  a 
road  is  laid  over  lands  under  section  for- 
ty-one of  chapter  eighteen,  the  county 
commissioners  shall,  at  their  first  regular 
session  thereafter,  assess  thereon,  and  on 
adjoining  townships  benefited  thereby, 
such  an  amount  as  they  judge  necessary 
for  making  and  opening"  the  road. 

The  present  prnceedlng  Is  a  petition  for 
certiorari,  seeking  to  annul  the  record  of 
a  road  established  by  tbe  commissioners 
of  Aroostook  county,  leading  from  New 
Sweden  to  Ft.  Kent.    There  was  no  ap- 
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peal  either  from  the  act  of  laying  out  the 
road  or  ol  levylnR  the  aBseBsmentB.  The 
defect  alleged  to  exist  In  the  proceedings 
is  that  the  assessments  were  prematurely 
made.  The  exact  question  is  whether 
'the  first  regular  session  after  a  road'Is 
laid  over"  lands  may  be  the  same  session 
at  which  a  report  of  the  establishment  ot 
the  road  is  filed.  The  petitioner  claims 
the  assessments  should  be  made  at  a  sub- 
sequent session.  The  raspondenta  claim 
that  they  should  be  made  at  the  first  reg- 
ular session  after  the  action  of  the  com- 
missioners in  locating  the  road  upon  the 
face  ot  the  earth,  which  would  ncceHsarily 
be  the  sesoion  at  which  their  report  is 
tiled.  In  other  words,  one  party  claims  it 
must  be  the  session  next  alter  the  report 
of  location,  while  the  other  claims  It  to  be 
the  next  after  the  fact  of  location,— 
one  act  being  the  evidence  of  the  thing 
done;  the  other,  the  thing  itself. 

The  question  is  not  free  of  doubt  and 
dlflBcnlty.  Our  opinion,  however,  is  that 
tbe  commissioners  committed  no  mistake 
in  adhering  to  a  literal  version  of  the  text 
of  the  statute,  such  opinion  being  derived 
principally  from  an  examination  of  the 
different  preceding  statutes  out  of  which 
tbe  present  statute  has  descended.  The 
history  of  a  statute  gives  great  aid  in  de- 
termining Its  construction. 

The  statute  in  question  had  Its  origin 
In  section  '24,  c.  118,  Laws  1821,  by  which 
section  the  liability  of  owners  was  estab- 
lished for  the  expense  of  constructing 
roads  across  unincorporated  lands.  It 
provides  that  the  court  of  sessions  "  may 
proceed  to  lay  out  such  highway  In  the 
manner  prescribed  bylaw,  and  shall  cause 
an  assessment  to  be  made  on  such  tracts 
of  land  "  sufficient  to  defray  the  cost  of  the 
road  and  other  expenses.  The  modeof  en- 
forcing collection  of  the  assessments  is  al- 
so set  out  In  the  section.  At  that  day 
no  appeal  was  allowed  either  from  the  act 
of  laying  out  the  road  or  from  the  assess- 
ment of  beneflts  to  land-owners.  It  was 
considered  as  the  matter  of  levying  a  tax 
over  which  the  court  of  sessions  should 
have  exclusive  authority  while  acting  le- 
gally. 

The  system  of  appeals  in  such  proceed- 
ings Is  a  more  modern  growth.  All  the 
provisions  of  the  act  of  1821  were  explicit 
and  clear.  Some  difficulty  has  been  expe- 
rienced In  giving  a  construction  to  later 
statutes  on  the  subject,  from  the  fact  that 
different  rights  of  appeal  have  been  super- 
added to  them,  which,  in  their  practical 
operation,  have  not  been  entirely  consist- 
ent with  other  provisions.  Can  there  be 
any  doubt  that  in  the  act  of  1821  the  loca- 
tion of  the  road  and  the  levying  of  the  as- 
sessments were  regarded  as  one  act,— one 
result,— all  the  consecutive  steps  being 
parts  ot  one  adjudication? 

The  act  of  1821  became  embodied  In 
chapter  25  of  Bevlsed  Statutes  of  1841,  In 
tbe  two  following  sections : 

"Sec.  47.  Whenever  any  highway  shall 
be  laid  out  by  the  county  commlRsloui'rs, 
through  any  unincorporated  tract  of  land, 
the  said  commissioners  shall  decide 
whether.  In  their  opinion,  such  tract,  or 
any  part  thereof,  will  be  thereby  enhanced 
In  Talue.    Said  commissioners  may,  upon 


a  plan  of  said  tract,  whether  consisting 
of  one  or  more  townships,  make  as  many 
divlRlons  as  they  may  think  equitable, 
conforming,  as  near  as  convenient,  to 
known  divisions  or  separate  ownerships; 
and  they  may  assess  upon  each  division, 
which  they  shall  consider  to  be  enhanced 
In  value,  towards  the  expense  ot  making 
and  opening  Bucb  road,  such  sum  as,  in 
their  judgment,  shall  be  proportionate  to 
the  value,  and  the  benefits  likely  to  result 
to  It  from  the  establishment  of  such  road. 

"Sec.  48.  Said  commissioners  shall  there- 
upon cause  an  assessment  to  be  made  on 
such  tracts  ot  land,  township,  or  planta- 
tion, or  divisions  thereof,  as  aforesaid,  it 
they  see  cause,  at  such  rates  per  acre  as 
they  shall  judge  necessary  for  making  or 
opening  such  highway,  and  defraying  the 
necessary  expenses  attending  thesame. " 

Can  It  be  controverted  that  the  various 
steps  described  in  these  sections  were  in- 
tended to  comprise  a  single  proceeding? 
Of  coarse,  some  things  precede  others 
In  the  order  of  doing  them,  the  assessment 
necessarily  coming  last.  "Thereupon," 
the  assessment  is  to  be  made;  that  ia, 
"immediately,  without  delay,"  say  the 
lexlcographera.  The  word  implies  close 
connection,  not  disconnection.  No  period 
ot  time  is  to  intervene  between  the  steps 
to  be  taken.  It  is  dot  implied  that  any 
report  shall  be  filed  before  the  whole  work 
is  consummated. 

Next  comes  the  revision  ot  the  statutes 
in  1867,  before  which  date  an  appeal  from 
location  had  become  allowable  by  law. 
The  phraseology  of  the  provision  touching 
assessments  Is  again  changed,  the  sub- 
stance ot  it  remaining  unimpaired;  section 
38,  c.  18,  reading  as  toliown: 

"When  a  way  is  laid  out  over  such  lands, 
they  shall  decide  whether  any  tract  or 
part  thereof  will  thereby  be  enhanced  in 
value;  and  they  may  make  as  many  di- 
visions as  are  equitable,  conforming  as 
nearly  as  convenient  to  known  divisions 
or  townships;  and  assess  upon  each  di- 
vision adjudged  to  be  enhance*d  in  value  a 
sum  proportionate  to  the  beneflts  likely 
to  result  to  it  from  the  establlshuient  of 
the  way.  The  assessments  may  be  made 
at  such  rates  per  acre  as  they  judge  to  be 
necessary  for  making  and  opening  the 
way,  and  for  paying  the  expenses  attend-' 
Inglt." 

The  phrase  here  is.  when  a  way  Is  "laid 
out  over"  such  lands.  This  section  In- 
structs the  commistiioners  what  to  do  in 
connection  with  the  act  of  locating  the 
road  as  a  necessary  part  thereof  or  ad- 
junct thereto.  The  words  "laid  out"  do 
not  imply  that  a  location  has  been  made 
by  any  written  report,  because  certain 
questions  are  to  he  considered  after  the 
road  is  "laid  out,"  the  decision  of  which' 
is  to  be  made  a  part  of  the  report.  In 
locating  a  road  It  is  indispensable  that 
the  commissioners  decide  at  whose  ex- 
pense the  road  shall  be  made,  and  wheth- 
er the  lands  crossed  by  the  road  will  be 
benefited  thereby,  and  their  report  must 
show  these  tacts.  Pingree  v.  County 
Com'rs,  30  Me.  3.51. 

The  act  of  1868,  c.  191,  constituted  a 
more  radical  change,  two  appeals  being 
allowable,  instead  of  the  one  existing  be- 
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fore  that  time.-^an  appeal  from  loca<- 
tlon  and  also  from  aBaeeament, — la  each 
instance  the  appeal  to  be  entered  and 
Iieard  at  the  first  term  of  tliesupremejudl- 
clal  court  held  after  the  decision  by  the 
cummisslonerH,  neither  party  haying  any 
right  of  exceptions.  This  act  provided 
that, "when  a  road  is  bo  laid  out  over 
Buch  lands,  the  commlBsioners  shall  imme- 
diately thereafter  assess  thereon  such  an 
amount  as  they  Judge  to  be  necessary  for 
making  and  opening  the  road  and  paying 
the  expenses  attending  it. "  There  was  to 
be  no  lapse  of  time  between  the  location 
and  assessment  more  than  that  one  act 
would  precede  the  other,  all  the  different 
acta  constituting  a  continuous  proceed- 
ing. To  require  the  commissioners  to  do 
one  act  immediately  after  another  a6t 
would  necessitate  that  both  acts  be  done 
at  the  same  session,  for  otherwise  such  a 
result  could  not  possibly  beaccomplished. 
A  future  session  would  not  be  immedi- 
ately afterwards. 

The  Revision  of  1871  retains  substau- 
tially  the  provisions  of  the  act  of  1808.  to 
be  found  in  sections  of  two  chapters  of 
the  statutes.  Instead  of  in  (me,  as  before 
that  time.  Bev.  St.  1871,  c.  18.  S  32;  Id.  c. 
6,  §  51.  Then  for  the  first  time  appears 
the  phrase,  as  In  the  present  statutes, 
"  when  a  road  is  laid  over."— the  previous 
phrasing  having  been,  "laid  out  over." 

Then  came  the  act  of  1»76,  which  laid  the 
foundation  for  the  present  controversy, 
in  amending  section  51  of  chapter  6  of  tlie 
Bevlsed  Statutes  of  1871,  by  striking  out 
the  word  "immediately,"  and  inserting  in- 
stead the  words"  at  their  first  regular  ses- 
sion;" the  substituted  requirement  being 
that  the  commissioners,  when  they  lay  a 
road  over  unincorporated  lands,  shall 
at  their  first  regular  session  afterwards 
levy  the  uecessary  assessments.  The 
meaning  of  this  amendment  is  the  key  of 
the  question  to  be  solved. 

The  present  Revised  Statutes  repeat  the 
provision  in  the  same  words.  The  words 
are,  at  the  -first  regular  session,  not  the 
next,  after  the  road  is  laid  over  the  land. 
In  the  light  of  previous  Wgislation,  doeii 
this  not  mean  that  the  assessments  are  to 
be  made  as  soon  as  the  work  can  be  done 
at  any  regular  session  of  the  commission- 
ers occurring  or  existing  after  their  report 
is  filed,  if  the  assessments  are  not,  though 
they  might  be.  made  a  part  of  the  report 
itself?  It  will  be  remembered  that,  from 
1821  to  1876,  through  all  the  changes  of  the 
statute,  the  idea  of  expeditious  assess- 
nients  is  retained.  Did  the  amendment 
presuppose  that  the  assessments  would 
not  be  made  as  seasonably  as  before?  In- 
asmuch as  before  1876  any  delay  had  been 
so  often  peremptorily  forbidden,  can  it  be 
that  a  prolonged  delay  (in  this  case,  six 
months)  was  then  intended?  Ourlmpres- 
slon  is  that  the  Idea  of  the  change  was  not 
to  dispense  with  the  customary  prompt- 
ness required,  but  to  preserve  it ;  not  to 
create  delay,  but  to  prevent  it,  by  insur- 
ing action  at  the  first  regular  session,  in- 
stead of  at  some  adjournment  of  such  ses- 
sion. We  are  Informed  that  a  practicehad 
grown  up  to  some  extent  of  nakiug  the 
assessments  after  short  adjpurninents  of 
the    regular    sessions.     The  amendment' 


.  would  correct  that  practice.  An  advan- 
tage may  have  been  supposed  to-  be  also 
promoted  by  insuring  a  certainty  of  time 
and  place  for  the  hearing  and  decision  on 
the  question  of  benefits.  If  the  assess- 
ments be  made  at  the  firstsession,  as  done 
in  this  case.  It  will  inevitably  be  immedi- 
ately or  soon  after  the  road  is  run  out 
over  the  land.  The  conimissioners.  are 
required  to  make  their  return  at  their 
next  regular  session  after  the  hearing  la 
had.    Bev.  St.  c.  18,  §  5. 

What  expediency  would  there  be  in  the 
delay  that  a  continuance  would  entail? 
Commissioners  can  exercise  a  better  Judg- 
ment on  the  questions  presented  for  their 
decision,  acting  tinmediately  after  hearing 
the  parties  and  examining  the  land.  It 
is  an  advantage  to  all  parties  to  have 
an  early  knowledge  of  the  result  on  the 
questions  of  both  location  and  assessment. 
The  latter  may  be  so  satisfactory  that 
there  will  be  no  disposition  to  appeal 
from  either  decision.  If  no  appeal  be  en- 
tered, a  delay  of  six  months  before  other 
proceedings  following  assessment  can  be 
instituted,  which  consume  along  period 
for  their  accomplishment,  would  seem  to 
be  time  inconsiderately  lost.  It  has  al- 
ways been  required  to  include  an  assess- 
ment of  damages  In  a  report  of  laying  out 
a  highway,  and  why  not  important  to  as- 
sess benefits  as  expeditiously?  In  tliecase 
of  this  road,  if  the^e  weire  damages  as 
well  as  benefits  to  be  assessed,  the  com- 
missioners were  obliged  to  state  in  their 
return  the  amount  of  damages,  to  whom 
allowed,  and  when  payable.  Rev.  St.  c. 
18,  §  4.  Why  assess  damages  In  July  and 
benefits  In  .lanuary  afterwards? 

It  is  urged  that  persons  interested  bad 
no  notice  that  the  assessments  were  to  be 
made.  'They  had  as  much  notice  as  they 
would  have,  whether  the  proper  occasion 
for  their  appearance  be  at  one  regular  ses- 
sion or  another.  Only  one  notice  is  ever 
given  in  any  case,  and  that  brings  parties 
into  court,  where  they  are  supposed  to  be 
In  attendance  during  all  subsequent  stages 
of  the  proceeding. 

The  meaning  of  the  words  "laid  out' 
has  been  dlHcusaed  In  the  arguments. 
The  words  here  are  "laid  over,"  and  it  is 
very  likely  the  latter  phrase  was  inten- 
tionally used  as  better  expressing  the  Idea 
to  be  conveyed.  The  words  "laid  out" 
used  in  reference  to  ways  do  not  always 
have  the  same  signification.  They  will  be 
found  to  be  used  as  descriptive  of  all  con- 
ditions of  a  way,  such  as  a  way  voted  to 
be  built,  a  way  being  built,  or  a  way  built. 
The  context  usually  determines  the  mean- 
ing of  the  expression. 

It  is  urged  by  the  petitioner  that  the 
case  of  Appleton  v.  (bounty  Com'rs,  80 
Me.  284, 14  Atl.  Rep.  284,  mokes  In  his  favor 
on  thiB  question.  We  think  it  may  have 
that  tendency  in  a  portion  of  the  argn- 
ment  of  the  court,  but  the  result  ot  the 
case  does  not  necessarily  have  such  a  bear- 
ing. The  question  presented  in  this  case 
was  not  considered  or  noticed  in  that,  al- 
though slumbering  in  the  papers  of  that 
case.  The  court  hesitated,  in  the  deter- 
mination of  that  case,  which  of  two  the- 
ories to  adopt  as  best  applicable  to  It. 
One  theory  was  that  the  statute  requires 
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the  commlBBlonera  to  procee<l  with  the 
qnestlon  of  benefits,  and  decide  it  inde- 
pendently of  other  isanea  and  qaeatlona, 
so  that  their  determinatinn  wonld  atand, 
anless  modified  upon  appeal  therefrom,  or 
rendered  nugatory  by  the  location  failing 
to  be  anatained  on  appeal.  By  that  mode 
the  commiSaionera  wonid  perform  finally 
ali  the  dutiea  incumbent  on  them  In  the 
premlaea.  That  mode  would  have  Ita  ad- 
van  tagea,  aa  readily  aeen  in  theligbtof  the 
present  inveatigation.  The  aaseaamenta 
would  be  conditionally  made,  dependent 
on  the  validity  of  the  location. 

The  other  theory  was  that  an  appeal 
from  location  not  only  suspenda  that 
branch  of  the  proceedlnga,  but  nullifiea  all 
aaaf^eamenta  already  made,  and  postpones 
the  authority  for  making  them  nntil  after 
the  appeal  from  location  has  been  finally 
diapoaedof.  InasOinch  aathecommlaaion- 
era  are  required,  when  they  aaaesa  benefits 
upon  the  land,  to  appoint  a  time,  not  ex- 
ceeding two  years  from  the  date  of  the  aa- 
seaament,  within  which  the  road  la  to  be 
made  and  opened,  and  are  to  do  certain 
other  thluga  named  in  section  7R,  before 
cited,  and  as  the  prolonged  proceedings 
now  allowed  on  an  appeal  from  location 
might  exceed  such  time  or  consume  the 
greater  portion  of  it,  and,  farther,  aa  there 
aecms  to  be  an  Incompatibility  in  the  two 
appeals  pending  at  the  aame  time,  we 
came  to  the  cnnclaslon  that  we  should 
avoid  more  dlfBcnlties  by  adopting  the 
policy  of  construction  upon  which  the 
case  of  Appleton  t.  County  Com'ra  is 
baaed. 

Bnt,  aa  before  aaid,  that  caae  and  this, 
in  their  results,  will  be  found  not  to  disa- 
gree. On  the  contrary ,  the  rules  of  proced- 
ure deduclble  from  them  will  be  consist- 
ent and  practicable. 

Petition  denied,  with  costs. 

LiBBEY,  Embrt,  Foster,  Haskbli^,  and 
WaiTEHOusB,  JJ.,  coucor. 


(»  M«.  400) 


SBikW   V.  BlSBBE. 


(Supreme  Judicial  CowH  of  Maine.    Avtil  11, 
1891.> 

Deeds — CovEKA^tr— •BBSckimoN— Inoumbrahcbs. 
1.  A  grantor  conveyed  to  tbe  plaintiff  a  hotel 
and  lot  l^  the  followingr  description:  "A  parcel 
of  land  sitaated  In  Backflekf  village,  and  the 
boildings  thereon,  known,  aa  ttie  'Buokfleld 
House  and  Stand,'  containing  one  acre,,  more  or 
less,  meaning  to  convey  the  premises  F.  A  War- 
ren conveyed  to  me. "  Warren's  deed  conveyed 
the  premises  by  the  same  general  description. 
Adjoining  the  hotel  lot  was  a  small  triangalar 
parcel  tbat  had  been'  many  years  unfen<»d  and 
unused  by  Its  owner,  forming  a  common  ground 
with  the  hotel  lot;  theM  being  no  visible  line 
between  the  lots,  ezaepting  at  one  corner  on  the 
divisional  line  a  granite  post  was  set,  and  people 
were  in  tbe  habit  ot  driving  across  this  common 
ground  when  approaching  the  hotel  from  a  cer- 
tain direction.  The  plaintiff  was  deceived  by 
the  situation  and  nse  of  the  premises,  supposing 
the  small  parcel  to  -be  a  part  of  his  purchase, 
and  conveyed  the  two  parcels  by  metes  ana 
bonads  to  a  third  person  as  the  hotel  property. 
Having  suffered  upon  the  warranty  In  his  own 
deed,,  be  sues  the  executor  of  his  grantor  upon 
the  warranty  in  his  p:antor's  deed.  Had  he  in- 
vestigated the  meaning  of  the  granite  post,  or 
explored  the  registry  e*  deeds  far  enough  back 
to  luive  toaoA  the'  first  conveyance  of  the  hotel 


lot  by  metes  and  boonds,  his  error  would  have 
been  prevented,  field,  that  the  action  cannot 
be  maintained. 

8.  Covenants  of  worraaty  in  a  deed  are  not 
qualified  by  a  phrase  at  tlie  end  of  the  descrip- 
tloa.of  the  land,  "being  the  same  premises  F.  A. 
Warren  conveyed  to  me, "  even  if  through  War- 
reb's  deed  an  incumbrance  was  discoverable. 
The  reference  was  designed  to  help  identify  the 
premises  conveyed,  and  not  to  aetermlne  the 
quantity  or  qnality  of  title. 
(Ojlcioi.) 

Appeal  from  supreme  Judicial  court,  Ox- 
ford  county. 

Geo. ,  A.  Wilson,  for  plaintiff.  Geo.  D. 
Bisbee,  for  defendant. 

Peters,  C.J.  Nathan  Morrill,  by  bis 
deed  of  warranty,  conveyed  a  hotel  and 
land  snrronndlng  It  to  theplalntiff,  the  de- 
scription in  the  deed  being  general,  and 
not  by  metes  and  bounds.  The  plaintiff, 
undertaking  to  convey  to  another  the 
same  premiaea,  with  a  deacription  of 
metes  and  bounds,  by  mistake  included 
in  the  deacription  a  triangular  parcel  of 
land  adjoining  tbe  hotel  lot,  bnt  not  a 
part  of  it-  Having  been  aued  on  hia  cove- 
nants for  the  value  of  the  parcel  not  be- 
longing to  him,  and  paying  tbe  damages 
to  hla  grantee,  he  now  seeks  to  recover 
equivalent  damages  from  the  executor  of 
bin  grantor. 

The  ground  of  the  claim  is  that  the  gen- 
eral deacription  in  Morrill's  deed,  appa- 
rently, if  not  really,  embraced  tbe  adjoin- 
ing parcel,  and  tbat  tbe  plain  tllf,  not  nn- 
reaaonably,  was  deceived  by  tbe  descrip- 
tion. Tbe  parcel  allnded  to  formed  a  sort 
of  common  with  the  lot  surrounding  the 
hotel,  having  been  for  many  years  un- 
fenced  and  unnaud  by  its  owner;  and  the 
public  were  accustomed  to  drive  over  it 
considerably  as  a  convenient  cat-across 
to  the  hotel.  There  was  nothing  to  dls- 
tingniah  any  line  between  the  two  lots, 
excepting  at  one  comer  of  the  triangle 
there  had  been  for  many  years  a  granite 
poBt  on  the  line  between  them.  The  tri- 
angular parcel  was  not  a  necessary  ad- 
junct of  the  hotel  for  any  purpose,  but 
added  to  its  convenience. 

The  description  of  premises  In  Morrill's 
deed  to  the  plaintiff  Is  this:  "A  parcel  of 
land  sitnated  In  Buckfield  village,  and  the 
buildings  thereon,  know  as  the  'Buck- 
field  House  and  Stand,'  containing  one 
acre  more  or  less,  meaning  herein  to  con- 
vey the  same  premises  deeded  by  F.  A. 
Warren  tome."  Warren's  deed  also  con- 
tained the  same  general  deacription,  bnt 
the  person  who  first  conveyed  the  land 
for  a  hotel  lot,  as  the  records  show, 
bounded  it  accurately  by  metes  and 
bounds.  Had  tbe  plaintlfl  inquired  out  . 
the  meaning  of  tbe  granite  post,  plainly 
seen,  or  looked  back  in  the  reglatry  of 
deeds,  he  would  not  have  been  misled. 
The  error  seema  to  have  l>een  hia  own, 
and  be  cannot  recover  for  his  loaa.  The 
cabe  of  Woodman  v.  Smith,  58  Me.  79,  re- 
lied on  by  the  plaintiff,  on  cloae  examina- 
tion will  not  be  regarded  as  aupporting 
his  claim. 

On  tbe  other  count  In  the  writ  the  plain- 
tiff preaenta  an  unanswerable  claim.  It 
appears  that  there  was  in  a  coterminous 
owner  a  right  of  unobstructed  lookout ' 
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oyer  tbe  premises,  a  negative  easement  re- 
served to  him  In  some  afar-back  deed, 
which  Morrill  was  not  aware  ot  during^ 
his  ownership,  tbe  easement  constituting; 
an  incumbrance  under  hlsunqualifled  war- 
ranty. The  only  defense  pretended  against 
'this  claim  Is  that,  if  Morrill  had  looked 
back  to  a  record  of  the  early  conveyance, 
each  deed  sioce  In  tbe  line  of  title  referring 
to  a  preceding  deed,  be  would  have  dis- 
covered that  such  an  easement  rested  on 
the  land.  Bat  a  reference  in  deeds  to  the 
registry  of  prior  deeds,  unless  expressly 
appearing  otherwise,  is  only  intended  to 
help  identity  the  premises  conveyed,  and 
not  to  determine  the  quality  or  quantity 
of  the  title ;  otherwise  it  would  be  hazard- 
ous to  accept  deeds  containing  such  refer- 
ences. Orantees  would  be  too  easily  de- 
ceived by  them.  Hutborn  v.  Hindu,  69 
Me.  326. 
Defendant  defaulted. 

Wai^ton,  ViHaiN,  LiBBEY,  Habkell,  and 
Whitehouse,  .TJ.,  concurred. 

(8t  Me.  «S)  ——— 

MoRSB  et  ah  v.  Moore.  . 

(Swprem«  Judicial  Conirt  of  Maine.    May  26, 
1891.) 

Sale— Waebantt—Accbptanob— Waives  —  Dam- 
ages. 

1.  Where  a  seller  contracts  to  deliver  at  a 
certain  time  and  place  good,  clear,'  merchantable 
ice,  it  is  a  warranty,  or  a  condition  precedent  of 
the  nature  and  effect  of  warranty,  that  tbe  ice 
afterwards  delivered  is  of  the  kind  and  quality 
described  in  the  contract. 

2.  Tbe  warranty  survives  acceptance.  The 
vendee  by  accepting  tbe  ice  is  not  precluded,  in 
an  action  by  the  vendor  for  the  contract  price, 
from  setting  up  a  breach  of  the  warranty  or  con- 
dition, In  partial  or  total  defense  of  tbe  action. 

8.  Tbe  fact  of  acceptance  by  the  vendee  may 
be  evidence  tending  to  sbow  complete  perform- 
ance of  the  contract  by  the  vendor,  or  to  show  a 
waiver  of  more  exact  performance,  the  force  and 
effect  of  tbe  fact  as  evidence  depending  upon  the 
circumstances  peculiar  to  oacb  case. 

4.  Tbe  docbine  that  in  an  executory  contract 
for  the  sale  of  goods  an  acceptance  by  the  ven- 
dee is  a  waiver  of  deficient  performance  by  the 
vendor,  applies  only  where  the  deficiency  of  per- 
formance is  formal,  rather  than  essential,  such 
as  may  relate '  to  the  time,  place,  or  manner  of 
delivery,  or  affect  tbe  taste  and  fancy  of  the  pur- 
chaser merely,  or  consist  of  some  omission  that 
produces  no  substantial  loss  or  injury. 

5.  A  vendor  delivered  under  a  contract  to  sell 
clear,  merchantable  ice,  deliverable  at  a  seaport 
in  Maine,  two  cargoes  of  ice,  to  be  shipped  to 
Richmond,  Va.,  which  were  taken  at  the  place 
of  delivery  by  vessels  j^rocured  by  the  vendee, 
who  did  not  inspect  the  ice  at  tbe  place  of  ship- 
ment, although  there  was  suiBcient  opportunity 
to  do  so.  Held  that,  in  an  action  for  the  contract 
price,  the  vendee  can  set  up  the  vendor's  failure 
to  deliver  as  good  ice  as  the  contract  called  for, 
in  reduction  of  the  damages  recoverable. 

(OJJlciol.) 

Exceptions  from  supreme  Judicial  court, 
Sagadahoc  county. 

This  was  an  action  of  assumpsit  to  re- 
cover for  two  cargoes  of  Ice  under  a  writ- 
ten contract.  The  verdict  was  for  the 
plaintiffs,  for  the  full  contract  price,  with 
interest.  The  defendant  contended  at  the 
trial  that  the  ice  shipped  was  not  such  as 
was  called  for  by  the  contract ;  and  that 
Its  quality  was  8ucb,oa  account  of  excess- 
ive sap,  that  it  had  no  market  value,  and 


was  worthless  when  loaded  on  board  tbe 
vessels  In  this  state,  or  was  at  least  worth 
very  much  less  than  the  contract  price. 
Both  cargoes  were  discharged  in  March, 
1888,  at  Richmond,  Va.,  and  placed  by  the 
defendant  in  his  Ice-house.  He  denied  that 
the  ice  was  accepted.  Upon  tbe  question 
of  acceptance,  the  defendant  offered  the 
following  letters  and  telegram,  which  were 
received  by  tbe  plaintlBs.  The  telegram 
and  tbe  parts  nt  the  letters  inclosed  la 
brackets  were  admitted  by  the  court,  and 
the  rest  of  the  letters  were  excluded. 

"  [Richmond,  Va.,  March  18,  1888. 
"Mr.  Jno.  A.  Morse,  Bath,  Maine: 

"  Dear  Sir :  The '  Hyde's '  cargo  is  worse 
as  It  goes  down.  The  sap  averages  five 
inches  on  each  cake.  Please  telegraph  me 
what  tu  do  about 'Crockett' cargo.  She  is 
due,  and  if  as  bad  as  '  Hyde*  I  do  not  want 
it.]  Do  not  send  any  more  unless  you  can 
send  ice  up  to  contract.  Please  wire  me 
on  receipt  of  this  what  you  will  do.-  It  is 
not  only  a  loss  on  cost  of  Ice.  but  freight 
also,  and  storing.  The  top  tier's  as  white 
as  snow  as  soon  as  tbe  sun  strikes   it. 

"Yours,  Warner  Moore." 

"Received  at  Bath,  Maine,  March  2!2nd, 
1888." 

"Dated  at  Richmond,  Va.,  21." 

"To  J.  A.  Morse: 

"Crockett    arrived;     more    sap    than 
'Hyde's.'    What  shall  I  do  with  it?    An- 
swer. Warner  Moore." 
"  [Richmond,  Va.,  March  21, 1888. 

"Mr.  J.  A.  Morse,  Bath: 

"DearSir:  Itelegraphed  you,  'Crockett 
arrived.  More  sap  than  Hyde's.  What 
shall  I  do  with  it?  Answer.'  Iwroteyou 
several  days  ago  about  the  ice  but  no  re- 
ply.] I  measured  several  cakes,  and  they 
have  fromfour  to  six  inches  of  sap.  Haley, 
of  Gardiner,  is  here,  and  1  am  sorry  to  say 
be  has  seen  It,  and  Is  using  his  influence 
agains't  my  wagons.  It  Is  awful.  Why 
did  you  send  me  such  stuff?  My  manager, 
Mr.  Gaubert,  came  from  Gardiner.  He' 
was  with  Haynes  and  DeWitt  Co.  for 
years,  and  he  never  saw  such  Ice  shipped 
before.  I  am  sorry  you  unload  this  bad 
ice  en  me.  My  contract  calls  for  prime 
quality.  Answer  by  flrst  mall.  Oblige, 
"Warner  Moork." 

The  defendant  was  called  as  a  witness- 
to  prove  that  he  had  not  accepted  the  Ice, 
and  was  asked  what  he  did  with  tbe  car- 
goes after  they  were  discharged  at  Rich- 
mond, and  after  the  telegram  and  letter 
dated  March  21st;  but  upon  objection  the 
court  excluded  the  questions. 

Upon  this  point  the  following  instruc- 
tions were  given  to  the  Jury:  "Was  it 
clear,  merchantable  Ice,  within  tbe  mean- 
ing of  the  term  as  used  amungmerchants? 
If  so,  then  perhaps  that  may  end  any  fur- 
ther consideration  of  the  case;  because  it 
was  delivered  on  board  the  defendant's 
vessel,  and  carried  away  by  him,  and  you 
may  be  satlsQed,  from  the  evidence  that 
has  been  submitted  to  you,  was  used  by 
him  in  some  way. 

"If,  under  the  circumstances,  be  takes 
the  commodity,  and  carries  it  away  to  a 
dlstaot  state,  and  unloads  it  from  the 
vessels,  and  puts  It  Into  his  own  ice-house, 
and  commences  to  deliver  that  as  his  own 
property,  what  would  you,  and  what  do 
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yon.  Infer  as  to  the  queetion  of  acceptance 
under  the  contract?  " 

The  defendant  claimed  that  the  Ice  In 
controversy  bad  from  three  to  four  inches 
of  sap  or  Hnnw  Ice  upon  it  as  an  average, 
and  that  quite  a  portion  of  it  had  from 
six  to  eight  inches  o(  sap  upon  it,  and  that 
for  these  reasons  it  was  not  merchanta- 
ble, and  was  valueless.  -This  was  denied 
by  the  plaintiffs.  The  defendant  contend- 
ed, also,  that  he  could  receive  the  ice,  and, 
if  It  was  not  of  the  quality  required  by  the 
contract,  that  in  this  action  against  him 
for  the  price  hecould  prove  the  fact,  either 
in  diminution  of  damages,  or  in  full  an- 
swer to  the  action.  If  the  ice  was  of  no 
value.  Upon  this  branch  of  the  case  the 
presiding  justice  instructed  the  jury  as  fol- 
lows: 

"  He  cannot,  under  a  contract  like  this, 
receive  the  property  called  for  by  the  con- 
tract, and  accept  it,  and  then  turn  round 
and  say  that  he  is  not  bound  to  pay  the 
price  which  the  contract  calls  for.    •    •    • 

"It  has  been  contended  to  you  by  counsel 
that  the  defendant  might  receive  tbls 
property  and  lieep  it,  use  it,  and  sell  it, 
and  still  it  is  open  to  him  to  show  that  it 
was  of  no  value  when  he  received  it,  and, 
.therefore,  that  he  Is  not  required  to  pay 
anything.  I  do  not  understand  that  to 
be  the  law.  That  may  be  and  is  the  rule 
of  law  when  a  contract  of  sale  is  executed 
with  a  contract  of  warranty  of  the  thing 
Bold.  Then  the  warranty  goes  to  the  pur- 
chaser as  his  protection  against  defects 
that  may  be  discovered  In  the  thing  sold. 
But  this  is  not  an  executed  contract, — 
this  written  contract  between  the  parties. 
It  was  executory."  "It  is  like  a  contract 
for  sale  by  sample,  where  a  merchant 
agrees  to  sell  a  certain  commodity  which 
shall  conform  to  a  sample  which  be  deliv- 
ers to  the  purchaser.  •  •  •  Still,  if  he 
Unds  that  it  does  not  In  all  respects  con- 
form to  the  sample,  he  has  the  right  of  ac- 
cepting it,  and.  If  he  does  accept  it  as  a 
compliance  with  the  contract,  lie  is  bound 
to  pay  the  contract  price. 

"Considering  all  the  facts  as  shown  to 
you,  you  must  determine,  if  you  are  not 
fnlly  satlsflcd  that  the  ice  in  all  respects 
conformed  to  the  terms  of  the  contract, 
whether  this  defendant  accepted  l.t  under 
the  cou  tract  so  as  to  preclude  him  from 
throwing  it  back  onto  the  hands  of  the 
plain  tin. 

"When  he  took  the  property  and  carried 
It  away  the  property  passed  to  him." 

"If  you  do  Hnd  an  acceptance  under  the 
rules  I  have  given  you,  I  say  to  you  that 
the  defendant  is  bound  to  pay  the  con- 
tract price." 

"If  you  find  an  acceptanceof  the  proper- 
ty by  the  defendant,  then  he  is  liable  for 
the  contract  price. " 

The  defendant  excepted  to  these  rulings 
and  instructions. 

A.  N.  WlUlAma,  for  plaintiffs.  C.  E.  Lit- 
tJeSeJd,  for  defendant. 

Fetebb,  C.  J.  The  controversy  In  this 
case  grows  out  of  an  agreement  between 
plaintiffs  and  defendant,  made  and  deliv- 
ered in  this  state,  which  rnns  as  follows : 
"This  agreement,  made  and  entered  Into 
this  seventh  day  of  January,  18S8,  by  and 


between  Morse  &  Sawyer,  of  Bath,  Maine, 
of  the  first  part,  and  Warner  Moore,  of 
Richmond,  Va.,  of  the  second  part,  wit- 
nessetb : 

"That  the  said  parlies  of  the  first  part, 
for  and  in  consideration  of  the  sum  of  one 
dollar  to  them  in  hand  paid,  the  receipt 
whereof  is  hereby  acknowledged,  do  here- 
by sell  and  agree  to  deliver  at  their 
wharves  at  Water  Cove,  (Cape  Small 
Point,  opposite  Burnt  Coat  island,  as  seen 
in  Coast  CbartNo.6,from  four  to  six  miles 
west  of  Seguln  Island  light-house,)  Maine, 
after  the  ice  has  become  twelve  inches  in 
thickness,  of  good  quality,  during  the 
months  of  January  or  February,  1888,  two 
thousand  tons  of  good,  clear,  merchanta- 
ble ice,  not  less  than  twelve  inches  in 
thickness,  to  be  weighed  by  a  sworn 
weigher,  with  all  the  proper  fitting  ma- 
terial necessary  for  the  voyage  included, 
at  the  price  or  rate  of  forty  cents  per  ton 
of  two  thousand  pounds.  Each  cargo  to 
be  paid  for  on  presentation  of  sight  draft 
or  note  for  thirty  days  or  sixty  days,  as 
may  suit  party  of  second  part,  for  the 
amount  accompanying  bill  of  lading  and 
weigher's  certificate  of  said  cargo.  Cakes 
to  be  twenty-two  by  thirty  inches." 

The  ice  delivered  under  this  contract 
was  shipped  to  Bichmond,  Ya.,  where  the 
defendant  resides,  to  be  sold  in  that  mai:- 
ket  to  bis  customers.  It  was  to  be  pai<^ 
for  according  to  its  weight  and  quality 
at  the  port  of  shipment  in  Maine,  any  de- 
terioration of  the  article  during  transit 
being  at  the  risk  of  the  purchaser. 

The  first  queetion  submitted  to  the  jury 
was  whether  the  ice  had  been  accepted  by 
the  defendant  or  not,  and  that  was  de- 
cided in  favor  of  the  plaintiffs. 

That  brought  up  the  question  whether, 
having  accepted  the  Ice,  the  defendant 
could  rely  on  a  breach  of  the  warranty  of 
the  quality  of  the  ice  to  reduce  the  claim 
of  the  plaintiff,  who  sues  in  this  action  of 
indebitatus  assumpsit  for  the  contract 
price:  the  defendant  alleging  that  the  ice 
was  not.  at  the  time  and  place  of  delivery 
in  Maine,  of  the  quality  called'  for  by  the 
contract. 

The  judge  presiding,  being  of  the  impresr 
sion  that  such  a  defense  might  be  admissi- 
ble in  case  of  an  executed  agreement  con- 
taining warranty,  but  not  where  the 
agreement  is  executory,  ruled  out  the  de- 
fense as  a  matter  of  law.  It  is  to  be  no- 
ticed that  the  ruling  was  without  qualifi- 
cation, arlmittlng  of  no  inquiry  into  the 
circumstances  in  which  the  Ice  was  accept- 
ed. It  determines  that  an  acceptance  in  ^ 
case  of  this  kind  (in  the  absence  of  fraud, 
of  course)  absolutely  terminates  the  obli- 
gation of  the  vendor.  The  judge  further 
ruled  that  "when  the  defendant  took 
[that  is,  by  a  hired  carrier]  the  property 
and  carried  it  away  the  property  passed 
to  him. " 

Our  examination  ofthis  question  leads  us 
to  the  conclusion  that  the  posi  tion  of  th<f 
defendant  was  well  taken,  and  that  the 
iaileged  defense  should  have  been  permitted 
to  him. 

That  there  is  a  warran:ty  or  a  condition 
precedent  amounting  to  warranty  in  the 
contract,  there  can  be  no  doubt.  Such  a 
warranty  will  be  found  to  be  variously 
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characterized  In  the  books  as  executory 
warranty,  a  cunditlon  precedent  amount- 
ing to  warranty.  In  the  nature  .ol  war- 
ranty, with  the  eBect  of  warranty,  equal 
to  waranty,  and  the  like.  It  Is  Immate- 
rial, tor  present  purpose,  whether  It  be 
regarded  as  an  express  warranty  or  an 
express  condition  implying  warranty,  as 
the  effect  must  be  the  same.  One  kind 
within  its  limit  is  not  a  more  potential  in- 
gredient in  a  contract  than  the  other,  the 
difference  between  them  being  only  in  the 
style  of  agreement  to  which  they  may  be 
annexed.  An  express  warranty  may  be 
also  special,  howerer.  It  is  now  well  set- 
tled by  the  authorities  generally— our  own 
cases  Included— that  a  sale  of  goods  by  a 
particular  description  of  quality  imports 
a  warranty  that  the  goods  are  or  shall  be 
of  that  description;  a  warranty  which 
becomes  a  part  of  the  contract  it  relied  up- 
on at  the  time  by  the  purchaser.  Bryant 
V.  Crosby,  40  Me.  9;  Randall  v.  Thornton, 
48  Me.  2X;  Hillman  v.  Wilcox,  80  Me.  170; 
Gould  V.  Stein,  14U  Mass.  670,  22  N.  E.  Rep. 
47,  and  cases  cited.  Here  there  is  a  clear 
description  of  both  the  kind  and  quality 
of  the  ice,— the  quality  to  be  merchantable. 
It  was  conceded  at  the  trial  that  the 
position  relied  on  by  the  defease  would  be 
legitimate  were  it  an  executed,  instead  of 
executory,  contract  that  contained  the 
warranty.  Why  should  there  be  the  differ- 
ence? Certain  early  New  York  cases, 
which  will  be  further  considered  hereafter, 
by  which  the  rule  given  at  the  trial  Is 
more  or  less  supported,  give  as  a  reason 
tor  the  rule  that  In  an  executory  contract 
any  article  of  a  particular  quality  may  be 
tendered  in  the  performance  of  the  con- 
tract, and  the  vendee  must  see  if  the 
article  agrees  with  the  terms  of  the  con- 
tract, while  in  an  executed  sale  the  agree- 
ment is  that  a  particular  article  actually 
delivered  possesses  the  quality  stipulated 
for.  This  undoubtedly  expresses  correctly 
the  distinction  between  the  classes  of  con- 
tract, but  it  doesnot  impress  us  that  there 
should  be  such  an  essential  difference  in 
their  effect.  The  reason  is  not  palpable 
why  the  vendee  In  the  one  case  more  than 
in  the  other  should  have  to  see  that  he  re- 
ceives only  merchantable  articles  when  a 
delivery  Is  made.  It  seems  inconsistent 
that  the  warranty,  which  Is  a  part  of 
either  contract,  should  terminate  at  de- 
livery in  one  contract  and  nut  in  the  oth- 
er. Each  vendor  makes  virtually  the  same 
warranty,  and  the  two  vendors  at  the 
point  of  delivery  would  appear  to  stand 
upon  common  ground.  The  seller  In  an 
executory  contract  agrees  to  do  what  the 
seller  In  an  executed  contract  has  already 
done.  When  he  tenders  the  articles  that 
he  has  agreed  to  deliver,  such  articles  bn- 
come  particularized  and  Identified;  and 
he  then  represents  that  such  particular 
and  identlQed  articles  possess  the  quality 
stipulated  for  by  his  executory  agreement. 
The  terms  of  the  contract  of  sale  be- 
come the  terms  of  the  sale.  The  condition 
precedent  becomes  a  lyarranty.  Prof. 
Wharton  (Whart.  Cont.  §  564)  expresses 
the  idea  In  these  words :  "A  substantial, 
though  partial  (defective)  performance  of 
a  condition  precedent,  followed  by  accept- 
ance on  the  other  Bide,  transmutes  the 


condition  precedent  into  a  representation, 
(implying  warranty,)  not  barring  a  suit 
on  the  contract,  though  leaving  ground 
for  a  cross-action  tor  damages. " 

Executory  and  executed  contracts  are 
very  much  alike  in  the  elements  that  enter 
into  them.  There  are  executory  steps  in 
all  executed  contracts.  A  bargain  pre- 
cedes the  sale.  It  there  be  a  warranty, 
that  is  usually  first  a  part  ot  the  bargain, 
and  afterwards  of  the  sale.  So  in  an  ex- 
ecutory contract  the  warranty  is  part  ot 
the  agreement  ot  sale,  and  at  delivery  a 
part  of  the  sale.  Many  contracts  com- 
monlyspoken  of  as  executed  contracts  are 
really  wholly  or  partially  executory.  All 
orders  for  goods,  whether  for  present  or 
future  delivery,  are  of  an  executory  nature. 
All  sales  by  sample  are  such.  The  author 
of  Smith's  Leading  Cases  (8th  Ed.  vol.  1., 
pt.  l,p.339)  says  In  discussing  this  distinc- 
tion :  "  Where  the  vendor  agrees  to  sell 
goods  of  a  certain  kind,  without  designat- 
ing or  referring  to  any  specific  chattel,  the 
contract  is  essentially  executory,  whether 
it  purports  to  be  a  present  transfer  or  a 
mere  undertaking  to  deliver  at  a  future 
period,  and  the  right  of  property  does  not 
pass  until  the  merchandise  Is  delivered  to 
or  set  apart  for  the  purchaser. "  Every 
contract  Is  executory  on  the  one  side  or 
the  other  until'  the  party  baa  done  what 
he  has  agreed  to  do. 

The  fact  of  acceptance,  however,  as  » 
matter  ot  evidence,  may  have  great 
weight  on  the  question  of  satisfactory  or 
sufficient  performance.  In  the  first  place, 
it  raises  considerable  presumption  that 
the  article  delivered  actually  correspond- 
ed with  the  agreement.  In  the  next  place, 
it  Is  some  evidence  of  a  waiver  of  any  de- 
fect of  quality,  even  if  the  article  did  not 
so  correspond ;  evidence  of  more  or  less 
force  according  to  the  circumstances  ot 
the  case.  It  the  goods  be  accepted  with- 
out objection  at  the  time  or  within  a  rea- 
sonable time  afterwards,  the  evidence  of 
waiver,  unless  explained,  might  be  consid- 
ered conclusive.  But  it,  on  the  other 
band,  objection  is  made  at  the  time,  and 
the  vendor  notified  ot  the  defects,  and  the 
defects  are  material,  the  inference  of  waiv- 
er would  be  altogether  repelled.  But  ac- 
ceptance accompabied  by  silence  is  not  nec- 
essarily a  waiver.  The  law  permits  ex- 
planation, and  seeks  to  know  the  circum- 
stances which  induced  acceptance.  It 
might  be  that  the  buyer  was  not  compe- 
tent to  act  upon  bis  own  judgment,  or 
had  no  opportunity  to  do  so,  or  de- 
clined to  do  so  as  a  matter  ot  expediency, 
placing  bis  dependence  mdinly.  as  be  has 
a  right  to  do,  upon  the  warranty  of  the 
seller.  Upon  this  question  the  facts  are 
generally  for  the  Jury,  under  the  direction 
of  the  court. 

The  law  of  waiver  more  commonly  ap- 
plies to  things  that  are  not  essential  to  a 
substantial  execution  of  the  contract; 
often  such  as  relate  to  the  time,  place,  or 
manner  of  performance,  or  that  affect 
merely  the  taste  or  fancy,  perhaps,  and 
are  such  departures  from  literal  perform- 
ance as  do  not  bring  loss  or  injury  upon 
the  purchaser.  Baldwin  v.  Famsworth, 
10  Me.  414;  Lamb  v.  Barnard,  16  Me.  364. 
'    We  think  the  rale  Invoked  by  the  detend- 
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ant  a  *nBt  one.  Speaking  generally.  It  la 
the  safer  rule  for  both  buyer  and  seller. 
The  opposite  rule  ImpoBes  on  either  ol 
them  very  great  reepoDHlblilty  and  risk. 
It  might  be  ruinous  to  a  vendee,  who  is  in 
argent  need  of  an  article,  not  to  accept  it, 
although  even  much  Inferior  In  qnality  to 
the  description  contained  in  the  contract. 
Certainly  It  should  not  be  considered  a 
hardship  to  n  seller  to  require  of  him  a 
compliance  with  his  contract,  or  dam- 
ages for  his  non-compliance. 

The  present  case  illustrates  the  Justness 
of  the  rule,  if  the  facts  are  proved  as  the 
defendant  alleges  them.  The  plalntiOs 
agreed  to  deliver  ice,  which  they  warrant- 
ed should  be  good,  clear,  and  merchanta- 
ble. .  Two-  cargoes  were  loaded  for  ship- 
ment to  a  southern  port.  Defendant  fur- 
nished the  vessels,  though  they  were  prob- 
ably  chartered  by  the  plaintiffs  on  the 
defendant's  account.  There  is  nothing  in 
the  charge  of  the  judge.  In  the  exceptions, 
or  on  briefs  of  counsel,  intimating  that 
the  defendant  ever  saw  the  ice,  either  by 
«crent  or  personally,  until  it  arrived  in 
Vriginla,  or  that  he  was  notified  to  be 
present,  or  knew  of  the  delivery  at  the 
time  ol  it.  It  would  seem  to  be  a  rather 
stringent  construction  of  the  contract 
that  the  defendant  must  watch  the  load, 
log  of  the  cargoes,  upon  the  penalty,  if  he 
failed  to  do  so,  of  having  to  pay  full  price 
lor  whatever  defective  ice  might  be  deliv- 
ered behind  his  b,ack,  after  he  bad  taken 
for  his  protection,  and  paying  for  It  in 
the  consideration  of  the  contract,  an 
agreement  of  warranty  in  such  positive 
tenuH.  Still  it  may  be  that  the  plaintfts 
could  legally  refuse  to  deliver  the  ice  un- 
less the  defendant  after  notice  should  be 
present  to  receive  It.  ■  The  cargoes,  after 
leaaonable  passages,  arrived  In  a  very  un- 
merchantable condition.  There  was  no 
lack  of  objection  or  protest  from  the  de- 
fendant. He  wrote  repeatedly,  and  tele- 
graphed the  plaintiffs,  expressing  his  dis- 
appointment, and  asking  their  advice  as 
tcthe  disposition  of  the  Ice.  But  no  sat- 
isfactory answer  came.  What,  should  he 
do?  There  was  no  possibility  ofreship- 
xnent,  nor  could  the  ice  be  preserved  in 
that  climate  without  the  protection  that 
bis  own  ice-houses  would  afford  for  such 
purpose.  Storage  In  any  ordinary  man- 
ner could  not  possibly  save  the  property. 
He  stored  the  ice,  and  sold  It  by  enter- 
prising expedients  as  rapidly  as  possible. 
He  alleges  that  It  was  late  spring  ice,  of 
poor  texture,  and  In  proximately  worth- 
less condition  when  shipped  from  Maine. 
U  that  can  be  shown  by  witnesses  and  in 
eourtat  thehomeof  theplalntiffs.lt  would 
seem  to  be  an  Injustive  if  the  defendant 
is  not  permitted  to  make  the  defense. 

Mr.  Benjamin,  (Benj,  Sales,  3d  Amer. 
Ed.  p.  888,)  in  allusion  to  the  buyer's 
remedies  after  receiving  possession  of  the 
goods,  says  he  has  three  remedies  against 
the  seller  for  brt-acb  of  the  warranty  of 
qnality:  ttrst,  the  right  to  reject'  the 
'  goods  it  the  property  In  them  has  not 
passed  to  him ;  second,  a  cross-action  for 
damages  for  the  breach ;  third,  the  right 
to  plead  the  breach  In  defense  to  an  ac- 
tion by  the  vendor,  so  as  to  diminish  the 
price.    These    len^edies    are    mentioned 


without  any  distlnetloD  between  kinds  oi 
sales.  The  propositions  are  general,  with- 
out any  intimation  that,  the  procedure 
does  not  apply  to  warranties  In  executory 
sales.  In  the  text  such  a  distinction  Is 
not  even  noticed.  In  the  notes  to  the  text, 
however,  it  is  remarked  by  the  American 
editor  that  there  are  New  York  decisions 
inconsistent  with  the  rule  stated  in  the 
text.  The  first  of  these  remedles^^hat  of 
rejectinsr  the  goods— seems  especially  ap- 
plicable to  executory  and  inapplicable  to 
executed  sales,  because  it  precedes  accept- 
ance, while  in  executed  sales  there  has 
been  acceptance,  and  the  title  has  passed. 
It  is  only  in  executory  contracts  and  con- 
tracts that  are  merely  prima  facie  execut- 
ed that  the  title  has  not  passed, 

Mr.  Benjamin  states  further  that  the 
buyer's  remedies  are  not  dependent  on  his 
return  of  the  goods,  nor  Is  he  bound  to 
give  notice  to  the  vendor;  "but,"  he  adds, 
a  failure  to  return  the  goods  or  complain 
of  the  quality-  raises  a  strong  presump- 
tion that  the  complaint  of  defective  quali- 
ty is  not  well  founded."  Prof.  Parsons, 
in  the  text  and  notes  of  his  work  on  Con- 
tracts, lays  down  the  same  legal  proposi- 
tions that  Mr.  Benjamin  dora,  making  not 
a  word  of  allusion  to  there  being  any  dif- 
ference in  the  application  of  them  between 
sales  executed  and  sales  executory.  He 
also  states  that  if  the  buyer  accepts  goods 
Inferior  to  such  as  are  stipulated  for,  his 
continued  possession  without  complaint 
will  be  a  presumption  against  him  on  the 
question  of  damages.  Pars.  Cont.  (6th 
Ed.)  *591,  and  notes. 

Mr.  Smith,  in  Leading  Cases,  In  notes  to 
the  case  of  Chandelor  V.  Lopus,  (8th  Ed., 
vol.  1,  pt.  1,  p.  294.)  discusses  and  full;  in- 
dorses the  same  rules,  as  deducible  fi-om 
the  authorities,  and  he  and  the  editors  in 
the  last  American  edition  of  that  work 
cite  and  compare  a  great  many  of  the  de- 
cided cases  on  the  subject,  and  they  give 
no  recognition  to  a  distinction  between 
executed  and  executory  contracts  in  the 
application  of  such  remedies.  We  quote  a 
few  passages  from  their  comments: 
"  When  speciflc  property  Is  referred  to, 
still,  If  the  reference  be  through  the  medi- 
um of  a  sample,  the  contract  will  be  so 
far  executory  as  to  fail  of  effect  unless 
the  bulb  of  the  commodity  corresponds 
with  the  sample."  "Nor  will  his  [buyer's] 
right  to  indemnity  or  compensation  nec- 
essarily end  on  his  acceptance  and  use  of 
the  goods  with  full  kno  wledge  of  the  de- 
fect, but  he  will  beentitled  tobrlug  suit  on  ' 
the  contract,  and  receive  damages  for  the 
breach  of  the  implied  engagement  that 
the  bulk  of  the  commodity  should  corre- 
spond with  the  sample  exhibited  at  the 
time  of  the  sale. "  In  the  case  at  bar  there 
was  an  Ideal  or  desciiptive  sample, — a  de- 
scription equlvaleut  to  the  exhibition  of  a 
sample.  There  can  bo  no  doubt  that,  it 
the  vendee  may  bring  an  action  of  his 
own  on  the  contract,  he  can  as  well  de- 
fend against  an  action  brought  upon  the 
contract  by  the  vendor.  "The  right  of 
the  vendee  to  rely  on  the  breach  of  war- 
ranty, or  a  failure  to  comply  with  the 
terms  of  an  executory  contract,  as  a  de- 
fense to  an  action  for  the  purchase  money 
may  now  be  regarded  as  establlsbed  in 
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England  and  In  most  ol  the  coarts  In  tbia 
country,"  "The  coarse  of  decision  at  the 
present  day  tends  towards  the  position 
that  a  partial  failure  of  consideration 
may  be  given  in  evidence  in  mitigation  of 
damages,  even  when  the  original  contract 
remains  in  full  force,  and  the  salt  is  ex- 
pressly or  Impliedly  founded  upon  it."  "In 
the  case  ol  Withers  v.  Greene,  9  How.  218, 
the  supreme  court  of  the  United  States  re- 
ceded from  tbe  ground  taken  In  Thornton 
V.  Wynn.  12  Wheat.  1«8,  by  holding  that  a 
partial  failure  of  consideration,  growing 
out  of  fraud  or  breach  of  warranty,  may 
be  set  up  as  a  defense  to  an  action 
brought  by  the  vendor.  The  same  rule 
applies  to  sales  under  an  executory  con- 
tract or  by  sample,  and  the  buyer  may 
rely  on  the  deficiency  of  value  resulting 
from  the  failure  of  the  property  sold  to 
correspond  with  the  terms  of  the  contract 
as  a  reason  why  he  should  not  be  com- 

§elled  to  pay  the  price  In  full.  Mondel  v. 
teel,  8  Mees.  &  W.  858 ;  Babcock  v.  Trice,  18 
111.420;  Dalley  v.  Green,  15  Pa.  St.  118." 
We  are  unable  to  find  in  tbe  English  cases 
much  support  for  any  discrimination  In 
the  application  of  the  above  doctrine  be- 
tween sales  executed  and  sales  executory, 
although  very  many  of  the  modern  En- 
glish cases  arise  out  of  sample  sales  and 
other  contracts  of  an  executory  nature. 
The  principal  support  fur  it  Is  found  In 
some  of  the  New  York  cases  and  In  those 
of  afew  other  states  that  havefollowed  the 
lead  of  the  New  York  court  in  this  respect. 
There  are  cases  which  hold  to  a  modifica- 
tion of  some  of  these  forms  of  remedy,  bav- 
ingno bearing,  however,  on  the  decision  of 
the  present  case.  Some  courts  have  held 
that  a  rejection  or  rescission  is  not  allow- 
ablelf  thegoods  tendered  are  of  the  kind  or 
species  contracted  for,  even  though  the 
quality  be  inferior;  but  In  this  state  the 
doctrine  of  rescission  in  cases  of  war- 
ranty has  been  fully  established.  Mars- 
ton  v.  Knight,  29  Me.  341.  In  a  few  cases 
there  is  a  leaning  towards  the  doctrine 
thatnn  accepts  nee  becomes  a  waiver  after 
a  long-continued  acquiescence  on  the  part 
of  the  vendee.  1  Smith,  Lead.  Cas.  (8th 
Ed.)  part  I,  pp.  824,  326,  360,362,  et  seq. 

It  is  noticeable  that  hi  the  more  modern 
English  cases  tbe  courts  have  preferred 
to  regard  executory  contracts  as  based 
upon  a  condition  precedent,  rather  than 
upon  warranty.  No  essential  difference 
of  remedy  follows  from  it,  though  a  dif- 
ferent style  of  pleading  may  be  apposite. 
Instead  of  a  breach  of  warranty  and 
a  suit  upon  warranty,  it  becomes,  on 
the  new  Idea,  a  failure  to  perform  a  con- 
dition precedent  and  a  snit  on  the  con- 
tract. In  leadinR  cases,  before  cited, 
the  commentator  expresses  the  theory 
in  an  alternative  way  in  these  words": 
"The  right  of  a  vendee  to  rely  on  a  breach 
of  a  mere  warranty,  or  a  failure  to  comply 
with  the  terms  of  an  executory  contract, 
as  a  defense  to  an  action  for  the  purchase 
money,  may  now  be  regarded  as  estab- 
lished in  England,  and  in  most  of  the 
courts  In  this  country. "  But  the  editor  at 
the  same  time  says  (page  334)  that  "such 
cases  have  generally  proceeded  on  the 
ground  of  an  express  or  implied  waryan- 
vy.    See,  also,  In  2  Smith  Lead.  Cas.  pt. 


1,  the  discussion  under  case  of  Cutter  v. 
Powell,  at  pages  18,  20,  22,  et  seq.  Mr. 
Benjamin  inclines  to  the  view  taken  in  the 
English  cases,  quoting  Lord  Abinqer  as 
depreciating  the  prevalent  habit  of  treat- 
ing a  condition  precedent  as  a  warranty. 
Other  writers  incline  favorably  towards 
the  views  ofLordABiNGERas  expressed  by 
him  in  the  case  of  Chanter  v.  Hopkins. 
4  Mees.  &  W.  899,  altbongh  admitting  that 
the  prevailing  theory  continues  the  other 
way. 

The  length  of  this  opinion  reasonably 
precludes  further  discussion  of  points  tbat 
may  be  regarded  as  merely  theoretical. 
Whether,  In  the  present  case,  it  be  a  condi- 
tion or  a  warranty,  and  that  might  be  at 
the  election  of  the  defendant  to 'determine 
as  he  pleased,  we  think  the  defense  set  up 
to  the  action  should  have  been  heard  up- 
on the  ground  of  a  breach  of  condition,  or 
of  warran  ty,  or  upon  both  grounds. 

The  main  qnestion  for  our  decision  has 
not  been  the  subject  of  much  discussion  in 
bur  own  state,  although  the  principle  in- 
volved has  been  acted  r>n  in  a  great  nam- 
ber  of  Instances,  and  there  have  been  Jndi- 
clal  expressions  and  rulings  affecting  it. 
In  Folsomv.  Mussey.S  Me.  4U0,  It  is  allowed 
tbat  evidence  of  consideration  may  be  re- 
ceived in  actions  between  parties  to  aeon- 
tract,  to  reduce  the  damages.  In  Herbert 
V.  Ford,  29  Me.  546,  the  doctrine  is  ap- 
proved. Rogers  v.  Humphrey,  39  Me.  882, 
directly  applies  to  the  present  facts.  It 
is  there  held  that  "  when  a  party  seeks  to 
recover  payment  for  articles  delivered  un- 
der a  special  contract  which  he  has  not  fully 
performed,  the  damages  suffered  by  such 
breach  may  legally  be  deducted  in  thesame 
suit. "  The  case  of  Peabody  v.  Maguire, 
79  Me.  572, 12  Atl.  Rep.  630,  in  its  effect  sus- 
tains the  same  principle.  It  is  there  decided 
that  in  a  conditional  sale  the  mere  fact  of 
delivery  by  the  vendor  without  perform- 
ance by  the  vendee,  nothing  being  at  the 
time  said  about  the  condition,  might  af- 
ford presumptive  evidence  of  the  waiver  of 
the  condition,  but  tbat  tbe  (act  may  be 
explained  and  controlled,  and  whether  it 
be  a  waiver  of  the  right  of  title  or  not 
would  be  a  question  of  fact  to  be  ascer- 
tained from  the  testimony.  So  in  the 
present  case,  whether  acceptance  be  a 
waiver  of  the  full  performance  of  the  con- 
dition precedent  or  not  is  likewise  a  ques- 
tion to  be  settled  upon  testimony.  The 
position  of  parties  Is  reversed  In  the  two 
cases,  but  tbe  principle  is  the  same. 

The  first  case  lu  this  country,  except  a 
Maryland  decision  to  the  same  effect,  and 
perhaps  the  leading  case  in  the  recognition 
of  the  principle  that  affirmation  of  quality 
estahllRhes  warranty,  is  Hastings  v.  Lov- 
ering,  2  Pick.  214,  where  oil  then  In  Man- 
tucket  was  sold  to  be  delivered  in  Boston 
in  ten  days,  the  vendor  describing  tbe 
same  to  be  "prime  winter  oil."  Tbat  was 
In  fact  as  much  of  an  executory  contract 
as  Is  the  one  under  dlscuBSion,  although 
not  in  form  such.  The  point  was  taken  in 
the  trial  that  the  contract,  although  ex- 
ecutory, was  settled  by  a  bill  of  parcels 
sriven  at  delivery,  the  executory  agreement 
having  no  further  effect;  but  the  coort 
overruled  the  position.  The  case  is  effect- 
ive on  tbe  present  question  as  showing 
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that  acceptance  haa  no  greater  effect  aa 
an  estoppel  In  execatory  than  in  executed 
sales.  Other  MassachusettB  cases  bear, 
either  directly  or  indirectly,  upon  the 
question.  In  none  of  them  is  there  any 
Judicial  utterance  indicating  that  execu- 
tory and  executed  sales  do  not,  on  this 
question,  stand  alike.  Ferley  r.  Balch,  23 
Pick.  288;  Dorr  v.  Fisher,  1  Cusn.  274; 
Hensbaw  v.  Robins,  9  Mete.  (Mass.)  83; 
Mixer  ▼.  Cobnrn,  11  Mete.  (Mass.)  559; 
Morse  v.  Brackett,  98  Maas.  205.  Several 
Connecticut  cases  that  are  often  cited  as 
supportinir  the  theory  that  description  im- 
ports warranty,  and  that  the  defendant 
may  recoup  damages  for  a  breach  of  con- 
tract if  the  vendor  brings  a  suit,  were 
cases  of  executory  contracts  or  sales.  Mc- 
Alpln  V.  Lee,  12  Conn.  129 ;  Kellogg  v.  Dens- 
low,  14  Conn.  411.  And  ot  the  same  char- 
acter is  the  leading  case  in  the  supi-eme 
court  ot  the  Uni  ted  State«  on  tbesame  ques- 
tion. Lyon  V.  Bertram,  20  How.  160.  In 
that  case  the  vendor  was  to  deliver  a  car- 
go of  flour  within  three  weeks,  the  price  to 
l3e  according  to  the  inspection  to  be  made 
at  delivery.  The  contract  was  in  form  a 
sale,  but  in  effect  a  contract  for  future  sale 
and  delivery.  The  same  deduction  may 
tie  made  from  the  cases  of  so  many  of  the 
states  that  the  rule  may  be  fairly  charac- 
terised as  general ;  and  the  same  resnit  is 
producible  from  the  English  cases. 

The  New  York  court  held  In  earliernaees 
that  warranty  in  an  executory  contract 
did  not  in  ordinary  circumstances  survive 

'  ddivery  and  acceptance.  But  the  doctrine 
grew  upfrom  the  tlieory  of  la  w,  maintained 
for  a  great  while  by  that  court,  that  de- 
scription of  quality  is  not  a  warranty  of 
quality.  In  Leading  Cases,  before  cited, 
it  is  said,  in  distlngulBbing  the  New  York 
theory  from  that  of  Massachusetts  and 
Pennsylvania:  "The  authorities  in  New 
York  assumethat  callinga  thing  by  a  par- 
ticular name,  or  designating  as  of  a  cer- 
tain quality,  is  no  evidence  of  a  warranty 
orcontract  thatitshonld  l)e  as  described." 
Certainly  a  thing  cannot  surrivethut  does 
not  exist.  Wilde,  J.,  in  Henshaw  v.  Rob- 
ins, 9 Mete.  (Mass.)  90,  dedareil  upon  that 
ground  that  the  authorities  in  New  York 
were  without  influence  upon  the  question 
of  effect  of  acceptance  in  Massachusetts, 
saying :  "  Opposed  to  these  authorities  are 
the  cases  iii  New  York ;  but  these  were  de- 
termined on  the  assumption  that  there 
was  no  warranty  express  or  implied,  and 
they  therefore  have  no  bearing  on  the  ques> 
tlon  as  to  theeffect  of  the  inspection  of  the 
goods  sold  by  the  purchaser. " 

The  last-named  rale  of  the  New  York 
cases  was  found  to  be  so  much  at  vari- 
ance' with  the  authorities  elsewhere  that 
in  the  case  of  White  v.  Miller,  7)  N  Y.  UK, 
all  previous  cases  which  held  that  war- 
ranty did  not  follow  from  description  of 
quality  we  re  overruled;  and,  as  u  natural, 
if  not  necessary,  consequence  thereof,  the 
tendency  of  thatconrt  seems  in  later  canes 
to  have  been  progressive  towards  the 
adoption  ot  theotherrule,  that  acceptance 
in  cases  of  executory  sales  with  warranty 
does  not  preclude  the  vendee  from  after- 
wards claiming  damages  against  the  ven- 
dor for  a  breach  of  the  warranty;  If  the 

court  has   not   already  arrived  at  that 


poinf.  There  are  late  cases  in  tbat  st&te, 
of  express  warranties,  tlie  doctrine  of 
which  seems  to  completely  vindicate  the 
position  of  the  defendant  in  the  present 
case,  even  should  he  be  obliged  to  stand 
or  fall  upon  the  interpretation  of  the  law 
of  his  contract  according  to  the  New  York 
authorities.  In  Brigg  v.  Hilton,  99  N. 
Y.  517,  3  N.  E.  Rep.  61,  and  in  Canning  Co. 
V.  Metsger.  118  N.  Y.  260,  23  N.  E.  Rep.  872, 
it  is  declared  that  an  express  undertaking 
to  deliver  in  the  future  articles  of  u  cer- 
tain quality  was  an  express  warranty  of 
such  quality  when  the  articles  were  after- 
wards dellvei-ed,— a  warranty  that  sur- 
vived an  acceptance  of  the  articles  deliv- 
ered ;  and  tbat  the  rule  would  be  the  same 
whether  the  goods  were  in  existence  at  the. 
time  of  contract  of  sale  or  were  to  be 
manufactured. 

Upon  the  authority  of  these  cases  the 
contract  in  the  case  at  barcon tains  an  ex- 
press warranty.  An  express  undertaking 
to  produce  a  thing  is  an  express  warranty 
of  the  thing  produced. 

Exceptions  sustained. 

Walton,  Virgin,  Libbbt,  Hasekll,  and 
Whitehousb,  JJ.,  concurred. 


(83  Me.  461) 

Laskv  v.  Canadian  Pad.  Rt.  Co. 

{Supreme  Judicial  Carurt  of  Maine.    Hay  96, 
1801.) 

'Raixjmaj}  CoMPAmEs  —  NsoLioanca  — Ikjcbt  to 

Bmplotes — EvtDBNOa. 

1.  A  railroad  corporation  is  not  liable  to  an 
employe  (in  this  case  an  engineer)  for  an  Injury 
happening  to  him  in  exeontJng  an  errand  ol  dan- 
ger, upon  which  he  Is  sent  by  the  superintendent 
of  the  oorporation,  unless  the  superintendent  be 
guilty  of  negllgencein  ordering  the  dangerous  act 
to  be  performed. 

2.  Where  a  train  dispatcher  habitually  per- 
forms. In  the  name  of  the  superintendent  of  a 
railroad,  certain  duties  of  such  superintendent  In 
his  absence,  with  the  assent  of  the  ctnrpoiation, 
any  order  to  an  employe  from  such  train  dis- 
patcher, within  the  limit  of  his  delegated  au- 
thority, imposes  upon  botb  the  corporation  and 
employe  the  same  duties  and  liabiliUes  as  if  Is- 
su^  direotly  by  the  superintendent  himself. 

8.  The  rule  that  undisputed  facts  present  a 
question  of  lavr,  rather  than  of  fact,  is  more 
adapted  to  questions  of  contract  than  to  qnes- 
tiODB  of  tort 

4.  In  negligence  cases,  the  rule  applies  only . 
when  the  facts  are  undisputed,  and  'the  conclu- 
sion to  be  drawn  from  the  fact  is  so  far  inais- 
putable  that  men  could  not  reasonably  differ  in 
their,  interpretation  of  them. 
(Official.) 

Exceptions  from  supreme  Judicial  eourt, 
Penobscot  coun  ty . 

This  was  an  action  on  the  case  in  which 
the  plaintiff,  a  locomotive  engineer  in  the 
defendant's  employ,  sought  .to  recover 
damages  for  personal  injuries  sustained 
by  him.  He  claimed  that  while  In  the  ex- 
ecution of  a  written  special  order,  regular- 
ly Issued,  and  bearing  the  name  of  the 
company's  general  soperintendent,  requir- 
ing him  to  run  his  engine  regardless  of  all 
trains  to  a  certain  point  west  of  Mooue- 
bead  station,  and  rescue  a  disabled  train, 
be  encountered  the  disabled  train  hot  at 
or  near  the  point  stated  in  the  order,  to- 
wit,  one  mUe  east  of  Mackamp,  but  Ave 
miles  away,  and  easterly  ot  it;  and  that. 
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In  aftempting  to  escape  from  Imminent 
peril  ot  the  hnpendina:  collialon,  he  Jumped 
from  his  engine,  and  was  Injured. 

The  plaintIR  contended  that  the  iaBulng 
of  the  urder  by  the  superintendent  was  an 
act  of  negligence  on  the  part  o(  the  cor- 
poration. 

AppletouA  Chaplin,  lor  plain  tltt.  WUr 
aoD  A  Woodard,  for  defendant. 

Petbrs,  G.  J.  The  plaintiff,  on  Jnly  1, 
1889,  was  a  locomotive  engineer  In  the  em- 
ploy of  the  Canadian  Pacific  Railway  Com- 
pany, in  charge  ot  a  ballasting  train  at  a 
station  on  the  road  called  Moosehead. 
On  the  cfarly  morning  of  that  day  the  reg- 
ular express  passenger  train  running  from 
Montreal  to  St.  John  became  disabled  by 
an  accident  to  its  engine,  and  was  d&- 
taJned  at  a  place  about  six  miles  east  of 
another  station  on  the  road  called  "Mack- 
amp."  The  latter  station  is  about  six- 
teen miles  west  ot  Moosehead.  The  near- 
est telegraph  station  to  the  disabled  train 
being  Moosehead,  Cole,  the  conductor  of 
the  train,  went  to  that  place,  and  there 
sent  to  Brown ville  Junction,  the  principal 
office  on  that  division  of  the  road,  the  fol- 
lowing dispatch :  "  From  Moosehead,  July 
1, 1889.  J.  H.  Van  Zile,  (assistant  super- 
intendent.) Broken  journal  onenglue  one 
seveuty-foor,  one  mile  east  ot  Mackamp. 
Please  arrange  for  assistance.    Coi.e.  " 

Somehow,  unaccountably,  the  distance 
was  given  as  one  mile,  instead  of  the  true 
diutance,  six  miles. 

After  some  preliminary  action  to  pre- 
vent misunderstanding  or  mistake,  the 
plaintiff,  whose  engine  was  No.  13,  received 
the  following  final  order:  "CanadianPa- 
ciflc  Rail  way  Company.  Train  order  from 
O.  S.  BrownTllle  Jet.  Jnly  1,  '89.  Kng. 
Eug.  13.  Moosehead.  Run  from  Moose- 
head to  one  (1)  mile  east  Mackamp  re- 
gardless of  all  trains.  Look  out  for  num- 
ber two  ought  one,  (201,)  with  disabled 
engine,  one  mile  east  ot  Mackamp.  T.  A. 
MacKinnon.  " 

Among  the  dispatches  that  were  sent 
preparatory  for  the  final  order,  the  plain- 
tiff had  received  the  following:  Ton  are 
required  immediately  to  go  and  bring 
train  No.  201  from  one  (1)  mile  east  ot 
Mackamp  to  Moosehead.  Eng.  No.  174 
on  No.  201,  disabled.  Conductor  Cole  will 
go  with  you  from  Moosehead." 

All  the  preliminary  dispatches  sent  from 
Brownville  Junction  were  signed  in  the 
name  of  an asslstantsuperlntendent,  while 
the  final  order  was  In  the  name  of  Mac- 
Kinnon, the  superintendent  of  the  road; 
the  reason  for  It  being  that  the  printed 
rnles  of  the  company  prescribe  that  no 
special  engine  shall  be  run  upon  the  road 
nnless  by  thelatter's  authority. 

The  plaintiff,  with  five  other  men.  Con- 
ductor Cole  included,  proceeded  with  his 
engine  in  execution  ot  the  order  committed 
to  him,  running  at  the  rate  of  about  20 
miles  an  hour,  until  lie  suddenly  came  up- 
on the  disabled  train,  which  was  some- 
what hidden  from  his  view  by  an  embank- 
ment at  a  carve  in  the  road,  and  the  two 
engines  came  In  collision,  thereby  causing 
plaintitt's  Injury. 

7hp  action  charges  negligence  against 
the  corporation,  the  Jury,  under  the  direc- 


tion ot  the  court,  sustaining  the  charge. 
To  some  of  the  rulings  of  the  court  the  de- 
fendants take  exception.  Undoubtedly 
the  issuing  ot  the  order,  whether  a  right- 
ful or  wrongful  act,  was,  as  between  these 
parties,  the  proximate  cause  of  the  acci- 
dent. The  plaintiff  contends  that  the  evi- 
dence shows  the  act  was  negligence  oer  ««, 
the  defense,  on  the  other  handTcontendlng 
that  It  proves  legal  Justification.  The 
question  of  defendant's  negligence  was  not 
submitted  to  the  iury,  the  Judge  ruling 
pro  forma,  as  a  matter  of  law,  that  the 
tacts  proved  negligence.  We  think  this 
erroneous,  and  that  the  most  favorable 
position  possible  to  be  accorded  the  plain- 
tiff would  be  to  allow  the  Jury  to  deter- 
mine that  question  for  themselves. 

The  defendant  is  not  liable  tor  the  result 
ot  the  accident,  nnless  Its  superintendent 
was  guilty  ot  negligence,  while  Cole's 
mistake  was  one  ot  almost  criminal  care- 
lessness, the  corporation  would  not  be 
subjected  to  liability  on  that  account.  In- 
asmuch as  engineers  and  conductors  are 
regarded  In  this  state  as  fellow-servants. 
The  best  cases  on  this  branch  ot  the  law 
do  not  subject  a  master  to  liability  to  his 
servant  except  for  the  consequences  of  his 
own  negligence  or  misfeasance.  It  is  not 
an  absolute,  unconditional  liability.  But 
the  act  of  a  superintendent  is  the  act  ot 
the  corporation.  His  negligence  Is  the 
negligence  ot  the  corpora  tion. 

It  Is  contended  In  behalf  ot  plaintiff  that 
the  issue  on  the  question  of  negligence 
was  one  ot  law  rather  than  ot  tact,  fur 
the  reason  that  the  testimony  was  undis- 
puted. But  this  position  leaves  out  uf 
view  the  Important  conslrleratlon  that 
the  deductions  of  fact  to  be  dra  wn  from 
the  evidence  were  disputed.  The  more 
correct  statement  of  the  rale  is  that, 
when  the  facts  are  undisputed,  and  the 
conclusion  to  be  drawn  from  the  facts  la 
Indisputable,  the  question  may  be  con- 
trolled by  the  court.  The-  parties  differed 
widely  on  the  Interpretation  of  the  evi- 
dence. The  rule  invoked  by  the  plaintiff 
is  more  adapted  to  commercial  cases  than 
to  those  of  negligence.  In  any  case  where 
intention  is  to  be  discovered  exigencies 
weighed,  or  matters  of  expediency  consid- 
ered, although  the  testimony  may  not  be 
conflicting, still,  unless  thecase  is  so  palpa- 
bly right  or  wrong  that  there  can  be  but 
one  opinion  about  the  case,  the  question  la 
for  the  Jury  and  not  the  court.  Such  in- 
terpretations arise  more  often  In  negli- 
gence cases  than  any  other.  The  negli- 
gence of  neither  party  can  be  conclusively 
established  by  a  state  of  undisputed  tacts 
from  which  different  Inferences  may  be 
fairly  drawn,  or  upon  which  fair-minded 
men  may  arrive  at  different  conclusions. 
Nugent  V.  Railroad  Co.,  80  Me.  62, 13  Atl. 
Rep.  797,  and  rases  cited. 

The  text-writers  declare  the  rule  that  in 
cases  of  negligence  the  question  is  espe- 
cially one  of  fact  tor  the  jury.  The  judse 
may  decide  whether  there  is  any  evidence 
of  negligence  at  all  to  go  to  the  Jury,  a 
mere  acintUla  ot  evidence  not  being 
enough.  2  Thomp.  Nog.  1235;  Couley, 
Torts,  669;  Shearm.  &  R.  Neg.  19;  Whit. 
Smith,  Neg.  38,  and  numerous  citationa 
in  note. 
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HAIGHT  t>.  HAMOB. 


In  the  preaeDt  ease  the  defenae,  as  belore 
Baid,  contends  that  the  act  of  the  euperln- 
tendent  was  oot  a  neKHKent  act,  either  as 
a  matter  of  tfict  or  of  law.  Certainly  the 
rlrcamstancen  to  be  coneidered  In  justifl- 
cation  of  the  conduct  of  the  superintend- 
ent are  of  great  weight.  Belief  must  be 
Bent  to  the  disabled  train.  The  news  of 
the  accident  and  of  the  location  of  the 
train  came  from  an  Intelligent  and  trast- 
ed  conductor.  There  is  nothing  donbtfol 
or  eqnlToeal  In  the  words  of  hlB  dispatch. 
On  the  contrary,  It  gives  definite  informa- 
tion that  the  train  is  east  of  Macka^np,  and 
one  mile  tberetrum.  No  other  person 
conld  be  consulted  to  confirm  his  state- 
ment, as  no  one  knowing  anything  of  the 
accident  was  within  telegraphic  reach. 
The  superintendent  must  rely  upon  such 
Information  as  conld  be  obtained.  His 
mind,  perhaps,  would  naturally  be  more 
Intent  upon  the  distress  of  the  train  than 
its  precise  location.  He  ordered  the  plain- 
tiff togo  to  the  disabled  train  with  his  en- 
gine, requiring  the  conductor  to  accompa- 
ny him.  He  bad  a  right  to  expect  that 
the  engineer  on  the  disabled  train  would 
be  on  a  proper  lookout  for  the  approach- 
ing locomotive,  and  that  the  plaintiff 
would  proceed  on  bis  mission  with  unus- 
ual carefulness,  as  no  Bp3clal  train  or  en- 
gine should  be  run  without  such  precau- 
tion. He  luew  that  the  conductor  would 
be  upon  the  engine  to  dii-ect  or  advise  the 
plaintiff  should  he  be  running  into  dan- 
ger. No  rate  of  speed  was  dictated  by  the 
order,  the  plain  tiff  having  a  general  discre- 
tion In  the  premises.  No  one  would  con- 
Btrae  the  order  as  meaning  an  exact  mile, 
but  only  that  dlstnnce  by  estimation.  A. 
strange  thing  it  is,  if  plaintiff's  story  be 
tme,  that  be  and  the  conductor  never 
passed  .  a  word  with  each  other  while  the 
engine  was  on -its  passage  or  at  any  other 
time.  The  conductor,  by  his  silence,  ex- 
posed bis  own  life  to  danger  with  his  eyes 
open  to  It,  as  he  must  have  known  the 
lay  of  the  land,  and  the  whereabouts  of 
his  train  on  the  road.  But  we  do  not  get 
the  conductor's  version  of  the  events  of 
the  day,  as  he  was  not  a  witness.  Such 
a  mistake  might  not  occur  once  In  a 
thousand  times.  IC  was  reasonably  ex- 
pected that,  by  the  presence  and  assist- 
ance of  the  conductor,  the  plaintiff  would 
go  safely  to  the  train.  How  many  men 
wonld  bave  acted  more  Indiciousiy  than 
did  the  8ui>erlntendent?  It  is  urged  on 
the  plalntlH's  side  of  the  case  that  the  or- 
der was  couched  In  terms  too  per<imp- 
tory,  and  that  the  superintendent  should 
bave  made  more  searching  inqniry  of  the 
condoctor  in  order  to  test  the  reliability 
of  the  Information  conveyed  by  his  dis- 
patch. But  it  is  to  be  remembered  that 
the  superintendent  and  conductor  were 
many  miles  apart,  and  that  the  superin- 
tendent prepared  the  opportunity  for  a 
personal  interview  l»etween  the  plaintiff 
and  the  conductor,  by  which  the  plaintltf 
could  ascertain  fuller  particulars  than  the 
saperintendent  had.  And  It  Is  a  remarka- 
ble fact,  reluctantly  disclosed  in  the  plain- 
-tUTs  testimony,  that  be  had  substantially 
all  the  information  that  the  suporlntend- 
ent  had  to  act  upon.  He  knew  that  Con- 
doctor  Cole  brought  the  news  of  the  acd- 
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dent  to  Moosehead ;  that  be  communicat- 
ed it  to  Brownville  Junction;  that  there 
was  no  other  source  of  information,  and 
still  be  obeyed  the  order  apparently  with- 
out apprehension  of  danger.  His  owd 
Judgment  suggested  neither  fear  nor  hesi- 
tation. The  defendant  contends  that  the 
glalntitf  was  himself  guilty  of  neglig:ence 
I  bis  omission  to  communicate  personal- 
ly with  the  conductor,  and  that,  if  the  su- 
perintendent could  telegraph  for  particu- 
lars, the  plaintiff  could,  at  least,  have 
asked  for  them. 

The  defendant  assails  the  plaintiff's  case 
from  another  position.  Inasmuch  cw  the 
dispatch  to  the  plaintiff  was  really  sent 
in  the  superintendent's  name  by  the  train 
dispatcher  at  Brownville,  the  superin- 
tendent not  being  there  at  the  time,  and 
not  conusant  of  it,  the  plaintiff  himself 
being  fully  aware  of  the  facts,  it  is  con- 
tended that  the  iilaintlff  cannot  prevail  in 
the  action  because  he  and  the  train  dis- 
patcher were  fellow-servants  in  the  same 
employment.  We  do  not  assent  to  this 
position.  It  appears  that  it  was  custom- 
ary for  the  train  dispatcher  thus  to  use  the 
superintendent's  name,  and  that  thn 
practice  was  acquiesced- in  by  the  superin- 
tendent, and  other  officials  connected 
with  the  road.  An  act  done  for  thesiiper- 
intendent  by  his  authority,  either  general 
or  special,  is  his  act.  The  employe  Is  not 
required  nor  permitted  to  investigate  the 
question  of  authority.  The  superintend- 
ent's name  conclusively  imports  authori- 
ty, unless  It  be  forged.  The  servant  must 
obey  or  be  discharged  from  his  employ- 
ment. It  would  greatly  demoralize  the 
service  if  it  were  otherwise.  Performance 
of  duty  to  the  road  places  all  consequent 
liabilities  upon  the  road.  The  claim  set 
up  by  the  defense  in  this  particular  is  re- 
pelled by  the  tenor  of  numerous  cases 
from  which  has  been  deduced  the  follow- 
ing general  declaration:  "The  master 
may,  by  withdrawing  himself  from  the 
management  of  his  business,  and  putting 
it  in  the  bands  of  another  with  full  power 
to  act  for  him,  make  such  substitute's  act 
his  own,  and  become  liable  for  bis  Injuries 
to  servants  in  like  manner,  as  if  they  were 
committed  by  himself. "  Pierce,  R.  R.  867, 
and  casee  cited. 

The  other  questions  of  the  case  easily 
dispose  of  themselves.  On  the  first  point 
only  do  we  think  the  defendants  bave  a 
cause  for  complaint. 

Exceptions  sustained. 

LiBBET,  Emery,  Foster,  Hasekix,  and 
>Vbitehoube,  JJ.,  concurred. 

(83  He.  4E8) 


HEIGHT   V.  HaMOR. 

(Supreme  Judicial  Court  of  Maine.     Hay  8S, 
18U1.) 

N^TUBAL  BOUHD  ABIB8— WaTBB-0>VB8XS— DBSORIP- 
TION  IN  DbBD. 

1.  The  general  presninption  respecting  the 
extension  of  «  riparian  graat  to  the  center  of  a 
Don-navlgable  stream  does  not  apply,  when  there 
is  a  clear  intention  in  the  deed  to  make  the  side 
of  the  brook,  and  not  the  center  of  Its  channel, 
the  monument. 

2.  Where  the  langua^  of  a  deed.  In  saoh 
case,  shows  a  manifest  intention  to  stop  at  the 
water's  edge,  It  will  pfevail  over  the  general 
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role  In  tlie  constmotioo  of  deeds  that,  when  a 
grant  of  land  is  bounded  on  suoh  a  water-course 
above  the  ebb  and  flow  of  the  tide,  the  stream  is 
to  be  regarded  as  a  monument  equally  upon  the 
land  granted  and  the  land  adjoining,  and  that 
the  boundary  line  will  be  In  the  center  of  such 
monument 

8.  In  a  deed  defining  the  boundary  line  be- 
tween two  coterminous  riparian  owners,  it  ap- 
peared that  the  brook  was  of  suffioient  capacity 
for  saw-mills;  that  in  the  description  of  the 
boundary  lines  two  saw-mlUs  were  located  upon 
it,  and  uiree  mill  privileges  mentioned  in  con- 
nection with  it;  that  the  brook  itself  was  not 
made  a  boundary  line  between  the  parties,  the 
line  crossing  the  brook  ttiree  times,  dividing  it 
into  four  secdons,  and  leaving  to  each  party  the 
whole  stream  and  land  on  both  sides  of  it  in  his 
respective  section ;  and  that  the  first  call  in  the 
deed  expressly  gave  four  rods  of  land  on  the 
southern  side  of  the  brook,  the  other  calls  show- 
ing a  strong  probability  that  the  several  strips 
of  land  were  intended  to  be  of  uniform  width, 
essential  to  the  convenient  and  profitable  enjoy- 
ment of  the  mill  privileges.  Held,  that  the 
brook  is  made  the  terminus  a  quo,  and  not  the 
terminus  ad  quem:  also  that  the  four  rods 
should  be  measured  from  the  side,  and  not  from 
the  center,  of  the  stream. 

4.  In  a  deed  of  real  estate,  a  line  is  thus  de- 
scribed: "Following  down  the  brook  four  hun- 
dred and  flfty-six  feet,  with  four  rods  of  land  on 
the  soattaem  side  of  the  brook;  thence  crossing 
the  brook  at  right  angles  northerly,  and  down 
the  stream,  within  four  rods  of  the  brook,  one 
thousand  three  hundred  and  sixty -eight  feet; 
thence,  crossing  the  stream  at  right  angles  south- 
erly, and  following  down  the  stream  within  four 
rods  of  the  brook,  one  thousand  three  hundred 
and  sixty-eight  feet;  thence  crossing  the  stream 
at  right  angles  northerly,  and  following  the 
stream  within  four  rods  of  it,  seventy-six  feet 
below  the  spiling  of  the  old  mill-dam. "  Held, 
that  the  northerly  line  of  the  two  four -rod  strips 
of  land  lying  on  the  northerly  side  of  the  brook 
is  four  rods  from  the  side  of  the  brook,  above  the 
ebb  and  flow  of  the  tide,  and  not  from  the  cen- 
ter of  the  channel. 

6.  A  written  agreement  between  the  grantor 
and  a  third  party,  made  two  years  before  in  con- 
templation of  a  conveyance  of  the  same  lot  of 
land.  Is  not  admissible  to  explain  any  supposed 
ambiguity  in  this  description  of  the  line. 
(QJtctal.) 

Report  from  supreme  Judicial  court.  Han- 
cock county. 

Hale  A  Hamlin  and  Deasy  <fir  Higglae, 
tur  plaintitt.  Wiawell,  King  &  Paters,  iov 
defendant. 

Wbitkhocre,  J.  Writ  of  entry  to  recov- 
er two  parcels  or  stripe  of  land  situated 
on  the  northerly  side  of  Duck  brook,  In 
the  town  of  Eden.  Both  parties  seek  to 
derive  title  from  John  A.  Hotchkiss,  who 
was  at  one  time  owner  of  the  land  on 
both  sides  of  Duck  brook, — the  plaintiff 
by  a  series  of  conveyances  commencing 
with  a  deed  from  .lohn  A.  Hotchkiss  to 
Richard  Hlggins,  dated  September  19, 
1838;  and  the  defendant  by  a  deed  from 
Addie  R.  Hawley,  the  sole  heir  of  John  A. 
Hotchkiss,  dated  September  16,1882.  The 
contention  between  the  two  involves  a 
construction  of  these  two  deeds. 

By  the  former  deed,  Riven  in  1838,  John 
A.  Hotchkiss  conveyed  toRichardHiggins 
1(K)  acres  of  land,  more  or  less,  situated 
principally  on  the  northerly  side  of  Duck 
brook.  In  this  deed  the  description  of  the 
line  "on  the  south-east  by  Duck  brook"  is 
as  follows:  "Beginning  at  the  southern 
corner  of  the  lot,  and  rnns  northerly  to 


the  saw-mill  on  eald  brook,  incladins 
three-fourths  of  the  upper  saw-mill  privi- 
lege and  the  whole  saw-mlll  thereon; 
thence  from  the  lower  souttierly  mill-post, 
following  down  the  brook  four  hundred 
and  fifty-six  feet,  with  four  rods  of  land 
on  the  southern  side  of  the  brook ;  thence 
crossing  the  brook  at  right  angles  nortli- 
erly,  and  down  the  stream  within  four 
rods  of  the  brook,  thirteen  hundred  and 
sixty-eight  feet;  thence  crossing  the 
stream  at  right  angles  sootheriy,  and  fol- 
lowing down  the  stream  within  four  rods 
of  the  brook,  thirteen  hundred  and  sixty- 
eight  feet;  thence  crossing  the  stream  at 
right  angles  northerly,  and  following  the 
stream  within  lour  rods  of  it,  seventy-six 
feet  below  the  spiling  of  the  old  saw-mill 
dam ;  thence  at  right  angles  to  the  brook, 
and  following  the  same  to  its  mouth." 
It  will  be  seen  that,  by  the  line  thus  estab- 
lished with  reference  to  Duck  brook,  Hlg- 
glijB  gave  to  the  grantee  two  strips  of 
land  on  the  south  side  of  the  brook,  and 
retained  In  himself  two  similar  strips  on 
the  north  side,  as  illustrated  by  the  lines 
of  the  accompanying  plan : 


John  A.  Hotchkiss  made  no  further  con- 
veyances of  any  part  of  this  property  dar- 
ing bis  life-time  and  at  the  time  of  bis  de- 
cease had  title  to  these  four-rod  strips  on 
the  north  side  of  the  brook,  the  first  being 
thirteen  hundred  and  sixty-<dgbt  feet  in 
length,  and  the  second  beginning  at  a 
point  thirteen  hundred  and  sixty-eight  feet 
below  the  first,  and  originally  extending  to 
a  point  "seventy-six  feet  below  the  spiling 
of  the  old  saw-mill  dam. " 

The  plaintiff  claims  that  the  four  rods 
mentioned  in  the  deeds  are  to  bemeaaured 
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from  the  thread  of  the  stream,  nnd  the 
defendant  clalma  that  the  measurement 
should  be  from  the  side  of  the  Htream, 
above  the  ebb  and  flow  of  the  tide,  and 
from  high; water  mark  where  the  tide  ebbs 
and  flows. 

According  to  the  terms  of  the  report, 
the  only  question  presented  for  the  deter- 
mination of  the  court  Is  whether  the 
norther^  line  of  these  four-rod  strips  is 
four  rods  from  the  center  of  the  channel, 
or  four  rods  from  the  side  of  the  brook. 

It  is  not  in  controversy  that  Duck  brook 
Is  a  small  unnavlgable  stream ;  and  it  ap- 
pears from  an  aa  mission  in  the  report 
that  the  tide  flows  Into  it  for  a  portion 
of  its  length  opposite  the  land  of  the  de- 
fendant, and  at  low  water  ebbs  entirely 
out  of  It. 

There  Is  a  well-known  general  rale  in 
the  construction  of  deeds  that,  when  a 
grant  of  land  is  bounded  on  snch  a  water- 
course, above  the  ebb  and  flow  of  the  tide, 
the  stream  is  to  be  regarded  as  a  monu- 
ment located  equally  upon  the  land  grant- 
ed and  the  land  adjoining,  and  the  bound- 
ary line  will  be  in  the  center  of  such  mon- 
ument, in  such  case  the  land  of  tlie  owner 
on  each  side  ot  the  stream  is  presumed  to 
extend  »d  medium  Slam  aqnse  unless  the 
language  of  the  deed  shows  a  manifest  in- 
tention tostopat  the  water's  edge.  Itisof 
course  competent  for  the  grantor  to  limit 
bis  grant  as  he  will;  he  may  include  or 
exclude  the  entire  width  of  the  "monu- 
ment," by  emplo.ving  terms  apt  for  that 
purpose. 

In  the  interpretation  of  conveyances  of 
land,  as  of  other  written  instruments,  the 
intention  of  the  party  is  the  real  object 
sought.  It  the  meaning  is  not  clear,  re- 
sort ishad  to  rules  of  construction.  Brad- 
ford v.  Cressey,  45  Me.  9;  Ersklne  v.  Moul- 
ton,  66Me.  276;  Aug.  Water-Courses,  §  23, 
and  authorities  cited.  But  there  is  no 
better  principle  in  regard  to  all  rules  ot 
runstruction,  wherever  applied,  than  to 
use  them  as  assistants  towards  reaching 
the  intention  of  the  party,  and  to  aban- 
don them  whenever  it  is  apparent  that 
tbey  lead  one  side  of  that  object.  Small 
V.  Allen,  8  Term  R.  497.  "It  Is  dlfl3cult  to 
say  that  there  is  more  than  one  rule  of 
construction  that  has  not  its  exceptions; 
and  that  is,  taking  the  whole  instrument 
together,  what  does  it  mean?"  Ide  v. 
Pearce,  9  Gray,  350.  If  the  intention Isstlll 
doubtJul,  the  deed  maybe  examined  in  the 
light  of  the  circumstances  attending  its 
execution,  such  as  the  actual  condition, 
situation,  and  occupation  of  the  property 
granted.  Salisbury  v.  Andrews,  19  Pick. 
250.  It  may  also  be  interpreted  with  ref- 
erence to  the  reason  or  motiveupon  which 
the  grantor  proceeded  In  giving  the  de- 
scription in  question,  and  from  the  end  in 
view  or  the  purpose  which  was  designed. 
2  Devi.  Deeds,  S  S38.  But  the  intent  when 
apparent,  and  not  repugnant  to  any  rule 
of  law,  will  control  technical  terms,  for 
the  intent,  and  not  the  words,  is  the  es- 
sence of  every  agreement.  In  the  exposi- 
tion of  deeds  the  construction  must  be  up- 
on the  view  and  comparison  of  the  whole 
Instrument.  Kknt,  C.  J.,  in  Jackson  v. 
Vlyer.  3  Johns.  387. 

In  the  case  at  bar,  it  is  suggested  by  the 


defendant  that,  if  the  language  of  the  deed 
can  be  said  to  be  applicable  either  to  the 
measurement  from  the  center  line  or  from 
the  side  line  of  the  brook,  then  evidence 
aliunde  is  admissible  to  show  which  was 
intended,  on  the  familiar  principle  tijat 
latent  or  objective  ambiguities  may  be  ex- 
plained by  extrinsic  evidence.  Abbott  v. 
Abbott,  51  Me.  581.  And  a  preliminary 
question  is  raised  respecting  the  admis- 
sibility for  this  purpose  of  a  written 
agreement  made  between  Hotchkiss  and 
Edward  Brewer  in  1836,  and  recorded  In 
1878.  It  has  frequently  been  held  that  oth- 
er instruments,  which  were  executed  be- 
tween the  same  parties  at  the  same  time 
and  respecting  the  same  subject-matter, 
may  be  considered  in  aid  of  the  construc- 
tion of  any  particular  iuutrument  the 
terms  of  which  are  ambiguous.  Cloyes  v. 
Sweetser,  4  Cush.  403;  King  v.  King,  7 
Mass.  496.  But  the  rule  does  not  apply  if 
the  lustrnuieuts  are  not  between  the  same 
parties  or  do  not  relate  to  the  sametrans- 
actlun.  Cornell  v.  Todd,  2Denio,  130;  Put- 
nam V.  Stewart,  97  N.  Y.  411;  Rexford 
v.  Marquis,  7  Lans.  249. 

This  agreement,  between  Hotchkiss  and 
Brewer,  would  seem  to  have  been  made 
In  contemplation  of  a  conveyance  to  Brew- 
er of  the  same  property  described  in  this 
deed  to  Higglns,  and  for  the  purpose  ot 
establiabing  a  division  line  with  respect 
to  Duck  brook  stream.  There  is  a  re- 
markable similarity  between  the  descrip- 
tion of  this  line  in  the  agreement  and  that 
in  tl)e  deed  to  Higglns.  The  distances  on 
the  several  courses  given  are  the  same, 
and  it  is  contended  by  the  defendant  that 
Its  language  removes  all  possible  doubt 
respecting  the  meaning  of  the  terms  used 
in  the  deed.  But  Higglns  does  not  appear 
to  have  had  any  connection  with  that 
agreement,  or  even  knowledge  of  it,  and 
there  is  no  allusion  to  it  in  his  deed.  It 
was  not  recorded  until  1878.  Further- 
more, it  does  not  appear  that  the  condi- 
tions .were  fulfilled  so  that  it  ever  became 
operative  to  establish  any  line  on  Duck 
brook.  It  was  not  an  Instrument  required 
by  law  to  be  recorded,  and  no  subsequent 
purchaser  is  chargeable  with  notice  of  it. 
True,  Brewer  acquired  title  to  the  same 
property  from  Biggins  seven  years  later, 
but  there  is  no  evidence  that  Brewer  had 
any  Interestintheconveyance  from  Hotch- 
kiss to  Higglns.  This  agreement  is  there- 
fore irrelevant  and  inadmissible. 

But  placing  ourselves  in  the  seats  occu- 
pied by  the  parties  at  the  time  this  instru- 
ment was  executed,  and  reading  it  in  the 
light  of  the  internal  evidence  afforded  by 
the  deed  itself, is  its  meaning  doubtful?  It 
appeals  from  the  deed  that. Duck  brook 
was  deemed  to  be  a  stream  of  sufficient 
capacity  to  be  made  available  for  the  erec- 
tion of  water-power  for  the  operation  of 
saw-mills.  In  the  description  of  the 
boundary  lines,  two  saw-mills  are  located 
upon  it,  and  three  mill  privileges  men- 
tioned in  connection  witli  it.  It  is  also  a 
fact  of  special  significance  to  be  noted  in 
this  connection  that  Duck  brook  itself  is 
nowhere  made  by  this  deed  a  boundary 
line  between  the  parties.  The  question  is 
thus  removed  from  the  ordinary  class  of 
cases  Where  land  is  bounded  on  a  stream. 
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The  general  preanrnption  respoctinK  the 
extension  of  a  riparian  grant  to  the  cen- 
ter ol  the  Btream  does  not  apply.  The 
Hue  in  the  deed  crosses  the  brook  three 
times,  dividing  It  into  (our  sections,  and 
leaving  to  each  party  the  whole  stream 
and  land  on  both  sides  of  it  in  his  respect- 
ive section.  Thos  the  value  ol  the  stream 
for  water-power  and  mill  privileges  was 
greatly  enhanced.  Each  could  erect  a 
dam  entirely  across  the  stream  in  his  own 
section,  without  infringing  upon  the  rights 
of  the  opposite  owner.  A  narrow  margin 
of  land  on  each  side  of  the  stream  is  obvi- 
ously an  appurtenance  well-nigh  Indis- 
pensable to  the  convenient  and  profita- 
ble enjoyment  of  a  mill  privilege,  and  it  is 
known  to  be  a  common  practice  to  make 
a  reservation  or  other  provision  for  such 
an  appurtenance.  A  strong  probability 
respecting  the  intention  of  the  parties  Is 
thos  raised  by  the  reason  ur  motive  from 
which  this  extraordinary  line  manifestly 
originated.  It  was  unquestionably  de- 
signed that  each  should  have  land  soffl- 
clent  at  least  for  a  paHsage-way  on  each 
Aide  of  the  stream.  There  in  no  evidence 
showing  the  ordinary  width  of  Duck 
brook.  But  if  the  four  rods  are  to  be 
measured  from  the  center  of  the  stream, 
and  as  often  happens  on  low  and  nearly 
level  sections,  the  stream  expands  Into 
small  basins,  or  flows  sluggishly  along  for 
considerable  distanceti,  in  a  broad  and 
shallow  stream,  it  might  at  such  points 
become  eight  rods  In  width,  and  no  land 
whatever  uncovered  by  water  would  pass 
or  be  reserved  by  the  deed  for  use  in  con- 
nection with  the  mills. 

But  the  language  of  the  deed  in  the  flrst 
call,  "following  down  the  brook, "  speaks 
with  no  uncertain  sound  upon  this  point: 
"Thence  from  the  lower  southerly  mill- 
post,  following  down  the  brook  four  hun- 
dred aud  flrty-slx  feet,  with  four  rods  of 
land  on  the  southerly  side  of  the  brook. " 
In  the  other  courses  following,  the  line 
runs  "  wlthlnfour  rodn  of  the  brook."  The 
word  "Dt"  as  welJ  as  the  word  "from"  is 
ased  as  a  term  of  exclusion.  Bonney  v. 
Morrill,  62  Me.  256.  There  is  nothing, 
therefore.  In  the  language  of  the  other 
calls.  Inconsistent  with  the  theory  that  the 
measurement  was  to  be  taken  from  the 
side  of  the  stream.  It  Is  wholly  improba- 
ble thut  the  grantor  Intended  to  con  vey  a 
strip  of  varying  width  on  the  same  side, 
or  of  different  widths  on  the  two  sides  of 
the  stream.  It  Is  must  reasonable  and 
consistent  to  believe  that  the  strips  in  the 
different  sections  were  intended  to  be  of 
uniform  width. 

In  the  case  of  Dodd  v,  Witt,  139  Mass. 
63,  after  citing  several  cases  in  support  of 
the  general  rule  that  a  boundary  on  a  way 
Includes  the  soil  to  the  center  of  the  way, 
the  court  add:  "Not  one  of  these  cases, 
however,  considers  the  construction  to  be 
given  to  a  deed  in  which  a  highway  Is  a 
point  of  departure. of  a  measured  line. 
•  »  «  The  rule  Is  well  established  when 
the  road  Is  the  terminus  ad  quern,  but 
there  Is  little  authority  when  It  is  the  ter- 
minna  a  quo,  and  there  is  no  monument 
at  the  other  end  of  the  line.  A  majority 
of  the  court  is  of  opinion  that  it  is  a  com- 
mon method  of  measurement,  in  the  coup- 


try  where .  the  boundary  ts  a  stream  or 
way,  to  measure  from  the  bank  of  the 
stream  or  the  side  of  the  way,  and  that 
there  Is  a  reasonable  presumption  that  the 
measurements  were  made  in  this  way,  un- 
less something  .appears  atflrmatlvely  In 
the  deed  to  show  that  they  began  at  the 
center  line  of  the  stream  or  way." 

In  the  case  at  bar  nothing  "appears 
affirmatively  in  the  deed  to  show  that 
they  began  at  the  center  Hue  of  the 
stream, "  and  the  Implication  is  wholly  to 
the  contrary. 

By  a  natural  and  legal  Interpretation  of 
the  language  of  this  deed,  the  line  in  ques- 
tion is  therefore  fonnd  to  be  four-  rods  dis- 
tant from  the  northerly  side  of  the  brook, 
above  the  ebb  and  flow  of  the  tide. 

The  language  of  the  deed  from  Addle  R> 
Hawley  to  the  defendant  plainly  and  apt- 
ly describes  thlo  four-rod  strip,  aud,  in 
connection  with  the  terms  of  the  a£n*ee- 
ment  between  Hotchkiss  and  Brewer,  re- 
ferred to  In  the  deed  as  "  Hancock  Regis- 
try, book  163,  page  40,"  shows  a  manifest 
Intention  to  measure  from  the  side,  and 
not  from  the  center,  of  the  stream.  This 
deed  also  expressly  refers  to  a  survey  made 
four  years  before  that  date  by  Bben  M. 
Hamor,  and  the  description  in  the  deed  is 
Identical  with  that  of  the  survey.  The 
testimony  of  rthe  surveyor  offered  by  the 
plaintiff  that  the  measurements  of  that 
survey  were  made  from  the  center  of  the 
stream,  and  not  from  the  side.  Is  clearly 
inadmissible.  It  would  have  the  effect  to 
contradict  the  unambiguous  language  of 
the  deed.  According  to  the  stipulations  In 
the  report,  the  entry  must  be, 

Plaintiff  nonsuit. 

Peters,  C.  J.,  and  Walton,  Vikqin,1.ib- 
BET,  and  Haskell,  JJ.,  concurred. 


(8t  Ma.  M) 

McNbrnet  t.  Inhabitants  op  East  Lnr- 

SBMORR, 

(Supreme  Judioiol  Court  of  Uaiine.   April  21, 
189L> 

HVHICIPAI.  COBPOBATIOXS— IKJCKIES  VBOM  DKVECT- 

IVE  Highway — Sbttiwo  Aside  Vbrdict. 

1.  Tbe  powers  of  the  ooart  to  set  aside  ver- 
dicts against  towns  in  actions  for  damages  occa- 
sioned by  defective  highways,  and  its  dnty  to  do 
so  when  the  verdiots  are  clearly  wron^,  or  the 
damages  are  clearly  excessive,  are.  unqaestion- 
able. 

3.  But  it  is  a  vrell-settled  rale  of  law  that 
this  power  is  not  to  be  exercised  simply  because 
the  court  would  have  decided  differently  from 
the  jury.  To  authorize  an  exercise  of  the  power, 
the  court  must  feel  that  the  verdict  is  clearly 
aud  unmistakably  wrong. 
(fiSUAal.) 

Report  from  supreme  Judicial  court,  An> 
droscoggln  county. 

J.  P.  Swasey  and  B.  M.  Bilggs,  tor 
plaintiff.  E.  O.  Greenleaf  and  V.  Kn&pp, 
for  defendajits. 

Walton,  J.  As  the  plaintiff  was  walking 
along  one  of  the  public  streets  at  Liver- 
more  Falls  sbestepped  Into  a  hole  between 
tbe  sidewalk  and  a  carrlnge-way,  and  re- 
ceived injuries  for  which  she  has  recovered 
a  verdict  of  91.000  against  the  town.  The 
Case  Is  before  tbe  law  court  on  a  motion 
for  a  new  trial,  filed  by  tbe  town,  on  the 
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^oand  that  tbe  verdict  Is  clearly  affalnst 
the  weight  ot  evidence,  and  the  damages 
manifestly  excessive. 

We  have  examined  the  evideqce  with 
care,  and,  while  we  have  a  strong  feeling 
that  the  plaintiff  may  have  been  guilty  of 
contrlt)ntory  negligence,  and  that  the  In- 
juries received  by  her  are  by  no  means  so 
pevere  as  she  claims  them  to  be,  still  we 
do  not  think  the  verdict  Is  so  deafly 
wrong,  or  the  damages  so  clearly  excess- 
ive, as  to  require  the  court  to  set  the  ver- 
dict aside,  and  grant  a  new  trial. 

The'power  of  the  court  to  set  aside  ver- 
dlcits  in  this  class  of  cases,  and  Its  duty  to 
do  so  when  the  verdicts  arecleariy  wrong, 
or  the  damages  are  clearly  excessive,  are 
unquestionable. 

But  It  is  a  well-settled  rale  of  law  that 
this  power  is  not  to  be  exercised  simply 
because  the  court  would  have  decided  the 
case  differently.  -To  aathorize  an  exercise 
ot  the  power,  the  co  art  must  feel  that  the 
verdict  is  clearly  and  anmlstakably 
wrong. 

Motion  overruled. 

Petrr8,C.  J.,  and,yiBOiN,  Libbby,  Hab- 
KXLL,  and  WaiTEHOusE,  JJ.,  concurre<i. 


(a  Ma.  447)  

Farmsworth  et  al.  v.  Pbrrt. 
{Supreme  tHididal  Court  oflfaine.   April  81, 

Besbbvatiok  is  Died. 
A.  conveyed  to  B.  a  parcel  of  land,  re- 
Mrving  a  store  thereon,  "mfththe  prlvlleKe  of 
remaining  as  lone  as  the  store  stands. "  Held, 
that  the  reservation  (mora  strictlv  exception) 
oonstitntes  a  base  or  qaalifled  fee  in  so  much  of 
the  land  as  Is  necessary  for  the  reasonable  use 
of  the  store,  determinable  when  the  store  oeases 
to  remain  upon  the  premises  conveyed. 
(Official.) 

Report  from  supreme  Judicial  court, 
Knox  county. 

J.  H.  Montgomery'  and  W.  B.  Fogler, 
tor  plaintiffs.  C.  E.  LittleSeld,  for  defend- 
ant. 

Peters.  C  J.  This  is  an  action  ot  tres- 
pass de  bonis  for  the  destruction  of  a  store 
alleged  by  the  plaintiffs  to  have  been  per- 
sonal property  belonging  to  the  estate  of 
the  late  W.  A.  Famsworth,  upon  whose 
estate  they  are  administrators.  The  de- 
fense is  that  the  defendant,  in  the  removal 
of  the  store,  was  acting  under  the  au- 
thority of  the  Lime  Bock  Kallroad  Com- 
pany, whose  road  is  located  over  the  ex- 
act spot  on  which  the  store  was  situated ; 
that  the  store  was  not  personal  property, 
but  real  estate;  and  that  the  owner's 
remedy  is  not  by  action,  but  by  petition 
to  the  county  commiasioncra  for  an  as- 
sessment of  damages  The  case  is  report- 
ed for  a  decision  of  the  question  whether 
the  store  was  real  or  personal  estate. 

The  case  shows  that  W.  A.  Famsworth, 
more  than  twenty  years  ago,  conveyed 
to  the  Cobb  Lime  Company  a  wharf  in 
the  city  of  Bockland,  making  a  reserva- 
tion ot  the  store  in  question  in  the  follow- 
ing words:  "Reserving  the  store  on  said 
premiseH  occupied  by  J.  R.  Famsworth, 
with  the  privilege  of  remaining  as  long  as 
«ald  store  stands. " 


We  think  the  store  was  real  estate.  The 
reservation  retains  the  store  and  an  inter- 
est In  the  soil  beneath  and  abont  it  for 
the  use  ot  the  store  as  long  as  it  stands. 
It  might  stand  almost  perpetually  unless 
destroyed  by  some  casualty.  The  store 
was  probably  located  on  some  street  or 
road,  which  gave  it  a  chance  tor  ingress 
and  regress,  as  such  privileges  seem  to 
have  been  carefully  provided  for  other 
structures  reserved  In  the  same  deed.  It 
was  an  exception  perhaps,  rather  than  a 
reservation.  The  title  which  the  grantor 
retained  was  a  quallQed,  base,  or  determi- 
nable fee;  an  estate  which  is  subject  to  a 
reverter,  and  continues  until  the  qualifica- 
tion annexed  to  It  is  at  an  end.  Such  an 
estate  is  both  descendible  and  assignable. 
This  case  is  very  similar  In  its  tacts  to 
that  of  Moultun  v.  Tratton,  64  Me.  218, 
where  the  doctrli;ie  of  such  an  estate  is  dis- 
cussed upon  the  authorities.  The  lan- 
guage there  which  was  held  to  constitute 
a  limited  fee,  was  an  exception  of  mills 
"as  long  as  said  Tratton  occupies  said 
privilege  with  mills."  That  case  governs 
this. 

Plalntlttb  nonsuit. 

Walton,  Yiroin,  Libbbt,  Haskbll,  and 
Whitehoubb,  JJ.,  concured. 


■"""""  (8S  Me.  44% 

Farnswobth  et  al.  v.  Lime  Rock  R.Co. 

[Sii/preme  Judicial  Court  of  Maine.   April  81, 
1891.) 

COBPOKATIONS — ACCBFTANCB  A]n>  A)cain>Mai)<T  o> 

Cbabteb— Waives  or  Fobteitubb  —  EMunnr 

DOHAIX. 

1.  The  oonstitational  amendment  which 
took  effect  in  1875,  requiring  the  formation  of 
corporations  to  be  under  general  statutes,  does 
not  apply  to  a  charter  granted  by  the  le^slature 
before  the  amendment,  although  amended  by  it 
afterwards.  The  four  yeaia,  at  the  expiration  of 
which  a  charter  of  inoorporation  beoomes  by  the 
statute  forfeited,  unless  the  company  be  organ- 
ised and  its  business  oonunenoea  within  that 
time,  do  nnt  run  against  a  corporation  observing 
the  statutory  requirement  within  that  time  after 
its  charter  has  been  amended.  The  amendment 
ts  a  legislative  waiver  of'  any  forfeiture. 

2.  A  petition  praying  county  commissioners 
to  assess  damages  for  land  taken  for  a  railroad 
need  not  aver  the  inability  of  the  parties  to 
agree  on  the  amount  of  damages,  although  the 
charter  of  the  railroad  confers  jurisdiction  on  the 
commissioners  in  case  the  parties  cannot  agree 
on  the  amount.  The  presumption  Is  that  they 
cannot  agree. 

S.  A  railroad  charter  may  be  considered  as 
presumptively  accepted  at  its  date  without  any 
record  evidence  of  the  fact,  when  it  appean  that 
the  grantees  afterwards  asked  for  and  obtained 
amendments  to  their  charter  and  have  fully  con- 
structed the  road. 

4.  The  right  of  eminent  domain  is  available 
by  legislative  grant  to  a  railroad  corporation 
which  has  constructed  a  railroad  for  the  oarriage 
of  freight  to  and  from  the  limekilns  in  Ttuunas- 
ton  ana  Rockland,  and  goods  to  and  from  stores 
m  the  latter  place,  connecting  with  tiie  Enoz 
&  Lincoln  Rauroau  and  running  over  a  portion 
of  its  track  under  a  contract  between  the  two 
corporations,  being  eight  miles  in  leug^th,  of 
standara  gauge,  operated  by  steam  power,  and 
costing  nearly  a  half  million  dollars  obtained 
from  the  sale.ot  stock  and  bonds. 
(Cpdol.) 

Report  from   supreme    Judicial   courl^ 
Knox  cbqhty. 
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The  Lime  Bock  Ballroad  Company  bav- 
ins applied  to  the  county  commiasioners 
for  Knox  county  by  petition  dated  Jane 
18, 1S88,  to  asseBB  the  damages  caused  by 
their  taking  the  lands  ot  the  appellants, 
under  their  charter,  for  railroad  purposes, 
notice  was  accordingly  given.  The  appel- 
lants appeared  under  protest,  moved  to 
have  the  petition  dismissed,  and,  reserv- 
ing all  objections,  etc.,  denied  the  com- 
misBloners'  Jurisdiction,  and  contested 
their  right  to  act  upon  the  petitionfor  the 
following,  among  other,  reasons: 

"That  under  the  constitution  and  laws 
of  Maine  the  said  company  was  not  and  is 
not  a  corporation,  and  under  said  laws 
not  authorized  to  procure  a  condemnation 
of  said  land  in  any  form. 

"That  the  individuals  or  company  do- 
ing business  under  the  name  of  the  Lime 
Rock  Ballroad  Company  have  never  duly 
organized  as  a  corporation  nader  said 
constitution  and  laws. 

"That  the  alleged  railroad  which  said 
individuals  or  company  propose  to  con- 
struct across  the  respondents'  land  is  not 
forsuoh  use  as  gives  them  the  right  or 
authority  under  said  laws  to  procure  a 
condemnation  thereof;  and  that  they  had 
not  filed  any  location  of  said  road  In  form 
or  substance  as  required  by  law,  before 
the  date  ot  this  petition. 

"That,  whether  said  petitioners  are  a 
corporation  or  not,  all  of  the  proceedings 
taken  to  obtain  title  to  or  right  to  cross 
said  premises  are  under  the  said  constitu- 
tion and  laws  of  Maine  invalid. 

"That  said  company  has  no  right  to 
construct  a  railroad  over  respondents' 
land,  and  that  said  company  had  no  right 
or  authority  under  said  laws  to  procure  a 
condemnation  of  land  for  that  or  any 
other  purpose. " 

After  the  view  and  a  hearing  the  com- 
missioners overruled  the  motion  to  dismiss, 
and  made,  on  October  17, 1888,  an  award 
of  the  damages  sustained  by  the  appel- 
lants, who  took  their  appeal  to  the  su- 
preme judicial  court. 

J.  B.  Montgomery  and  W.  H.  Fogler, 
for  appellants.  C.  E.  Littletteld,  for  de- 
fendants. 

Peters,  C.  J.  The  charter  of  the  rail- 
road company  whose  acts  are  called  In 
quf^stion  in  this  controversy  was  granted 
by  the  legislature  In  1X61,  amended  in  1873, 
and  again  in  1889.  The  location  was  filed 
and  the  road  built  in  1888. 

It  is  argued  against  its  legality  that  the 
original  charter  became  lost  by  non-ac- 
ceptauce  before  the  uonstitational  amend- 
ment ot  1875,  requiring  railroad  and  other 
corporations  to  be  formed  under  general 
laws,  and  that  any  act  of  revivor  passed 
since  1875  is  unconstitutional.  In  view  of 
decisions  of  the  supreme  courtot  the  United 
States,  and  especially  by  force  of  the  doc- 
trine of  the  case  of  Oregon  Ry.  &  Nav.  Co. 
v.  Oregonian  Ry.  Co.,  130  U.  S.  1,  9  Sup.  Ct. 
Rep.  409.  The  charter  and  amendments 
were  expressly  accepted  by  the  corpora- 
tion in  l>i89,  but  the  facts  clearly  enough 
indicate  an  implied  acceptance  before  that 
time,  and  prior  to  the  date  of  the  consti- 
tutional amendment.  Thiscourt  has  held 
that  no  vote  o(  the  corporation  is  neces- 


sary, and  that  acceptance  may  be  Implied 
by  circumstances.  Railroad  v.  Smith,  47 
Me.  34.  The  charter  in  qoestion  is  for 
peculiar  purposes,  and  no  class  of  persons 
but  those  Incorporated  would  want  it. 
The  charter  was  asked  for,  not  tendered 
to  them.  They  desired  It  for  future  use, 
hoping  and  expecting  all  the  timethat  the 
day  would  be  at  band  when  the  road 
would  be  built.  A  very  strong  evidence  of 
acceptance  is  that, In  1873,  they  applied  for 
an  amendment  ot  the  charter.  Subse- 
quent events  confirm  that  evidence.  The 
fact  of  spending  several  hundred  thousand 
dollars  In  constructing  the  road  confirms 
it.    Lateevents  show  the  earlierintention. 

The  constitutional  amendment  does  not 
apply  to  legislative  amendments  of  char- 
ters gran  ted  before  1875.  The  legislature, 
having  granted  a  charter  before  1875,  may 
amend  it  after  that  date,  the  amendment 
being  germane  to  the  original  act. 

A  further  objection  urged  against  the 
validity  of  the  charter  Is  that  the  com- 
pany wan  not  organized  within  four  years 
after  the  date  ot  its  incorporation,  forfeit- 
ure following  for  such  lapse  by  the  provis- 
ion of  Rev.  St.  c.  1,  §  6.  art.  26.  The  an- 
swer Is  that  the  legislature  waived  forfeit- 
ure by  the  amendments  which  it  granted. 

It  is  objected  against  the  validity  of  the 
proceedings  ot  the  corporation  in  Its  ap- 
plication to  have  the  land  damages  ascer- 
tained that  the  application  does  not  allege 
that  the  parties  themselves  could  not 
agree  upon  the  amount  of  damages,  the 
charter  providing  for  an  assessment  in 
case  of  disagreement.  The  presumption 
is  that  parties  cannot  agree  who  do  not 
agree.  Were  the  proceedings  at  common 
law,  it  would  be  proper  pleading  to  insert 
in  the  petition  a  negative  averment  tosat* 
isty  the  condition  embodied  in  the  charter. 
But  It  would  hardly  seem  necessary  In 
proceedings  before  county  commissioners, 
and,  It  It  were,  the  omission  could  i-eadily 
be  supplied  by  amendment. 

The  question  ot  the  case  evidently  Is 
whether  the  principle  ot  eminent  domain 
applies  to  the  purposes  for  which  the 
charter  was  granted.  Is  it  an  enterprise 
where  the  public  good  is  sufficiently  sub- 
served to  justify  the  condemnation  of  pri- 
vate property  by  the  corporation  under 
legislative  perniission  for  ItH  use? 

There  must  be  enterprises  occupying 
such  middle  ground  on  this  question,  so 
near  to  the  boundary  line  between  public 
use  and  private  use  that  It  may  be  difficult 
to  say  on  which  side  of  the  line  the  facts 
would  place  them.  There  must  be  In- 
stances at  either  extreme,  and  all  the  way 
between  extremes.  We  think  the  enter- 
prise designed  by  the  company  which  is 
virtually  the  party  in  this  case,  though 
not  BO  siguiflcant  an  example  as  many 
railroad  enterprises,  falls  on  the  side  ot 
public  use.    It  Is  ot  that  stamp. 

It  Is  not  deniable  that  a  scheme  may  be 
more  profitable  to  private  owners  than  it 
is  valuable  to  the  public,  and  still  be  a 
public  enterprise.  Capitalists  are  not  ex- 
pected to  embark  in  enterprises  which  are 
ot  public  concern,  unless  there  be  an  ade- 
quate private  gain.  It  has  frequently 
been  determined  that  the  public  use  may 
be  limited   to   place    and    persons.    Not 
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many,  compared  with  the  great  body  of 
men,  participate  directly  In  tbe  use  of  ttie 
telegraph  and  telephone,  thecommon  sew- 
ers, public  ferries,  or  the  railroads.  A 
street  railroad  may  be  a  benefit  to  some 
persons  and  work  an  injury  to  others. 
But  the  commanlty  as  a  body  is  bene- 
fited by  such  enterprises. 

Great  liberality  has  prevailed  in  grant- 
Ing  tbe  use  of  the  public  power  tor  the  con- 
struction of  railroads  and  all  kinds  of  ways. 
Tbestatutes  of  onr  state  afford  tacilitiesfor 
laying  out  town  ways  and  private  ways, 
and  goso  far  as  to  confer  power  on  munici- 
pal ofScers  to  lay  out  over  private  land 
wipter- way  8  simply  for  tbe  transportation 
of  merchandise,  hay  and  grain,  and  lumber. 

The  charter  of  the  Lime  Bock  Ballroud 
Company  declares  the  purpose  of  the  cor- 
poration to  be  "the  transportation  of 
limestone  from  tbe  quarries  in  the  city  of 
Bockland  and  town  of  Thomaston  to  the 
variooB  limekilns  in  said  city  and  town, 
togtber  with  other  freight,  with  con- 
venient branches  to  accommodate  such 
kilns,  including  all  quarries  and  kilns  now 
opened  or  that  may  be  hereafter  opened 
in  said  city  and  town ; "  and  there  are  gen- 
eral provisions  such  as  are  usually  Inserted 
in  railroad  charters,  concerning  organisa- 
tion, rates,  obligations,  and  liabilities  to 
be  assuibed. 

Tbe  road  is  not  designed  to  carry  pas  ■ 
sengers,  it  is  said.  Neither  is  a  street  rail- 
road designed  to  carry  freight,  each  being, 
however,  a.  common  carrier  in  its  sphere. 
It  Is  also  said  by  counsel  that  tbe  charter 
does  not  provide  that  the  road  shall  begin 
or  end  at  any  railroad  or  highway,  and 
that  we  cannot  go  beyond  the  charter  to 
aucertaln  that  such  termini  were  int«)ded. 
We  should  suppose  that  details  of  loca- 
tion would  not  usually  be  inserted  in  a 
charter.  While  exact  designs  are  not 
paraded  in  the  charter  Itself,  they  are  sup- 
posed to  have  been  sufficiently  represent- 
ed to  the  legislature  as  a  Justification  for 
its  action. 

Tbe  plan  of  location  produced  as  a  part 
of  the  case  shows  that  the  road  connects 
with  tbe  Knox  &  Lincoln  Bailroad,  run- 
ning over  a  portion  of  its  track,  crossing 
several  highways  in  tbe  course  of  its  route, 
panning  in  the  rear  of  numerous  stores  in 
Rockland,  and  making  close  connections 
with  them  for  delivery  of  freight,  entering 
the  city  of  Rockland  at  its  south  end  and 
terminating  at  the  north  end,  so  as  to  be- 
eome  a  link  in  a  projected  line  of  railroad 
mi\ning  northerly  to  Camden  and  else- 
where. 

It  has  a  transportation  contract  with 
t-fae  Knox  &  Lincoln  Railroad  Company 
for  a  term  of  years.  The  road  is  8  miles  in 
length,  to  be  10  to  12  miles  when  complet- 
ed, of  standard  gauge,  is  operated  by 
steam  power,  has  a  capital  stock  of  9300,- 
000  and  a  bonded  indebtedness  ol  9200,000. 
basin  present  uses  locomotives  and  266 
freight-cars,  and  transports  rock  from  45 
different  quarries,  owned  by  76  persons  and 
firms.  Wnen  completed  the  capacity  of 
the  road  and  its  buainees  will  be  very 
much  increased,  and  the  road  is  designed 
to  reach  every  kiln  and  quarry  in  the 
vicinity  of  Its  general  route.  The  public 
os^laess  of  such  an  enterprise  way  be 


seen  at  a  glance.  Tbe  city  of  Bockland 
and  town  of  Thomaston  are  greatly  bene 
llted  thereby.  It  will  give  development 
and  add  value  to  tbe  principal  business  of 
tbe  two  places,  and  increase  the  prosperi- 
ty of  their  people. 

We  have  not  deemed  it  beet  to  fortify 
our  positions  by  authorities,  being  con 
tent  to  cite  a  single  case,  like  this  case  in 
some  respects,  but  occupying  a  position 
considerably  in  advance  of  the  doctrine 
promulgated  in  this  opinion,— Talbot  v. 
Hudson,  16  Oray,  417.  In  that  case  the 
general  question  Is  thoroughly  examined. 

The  case  to  stand  for  the  assessment  of 
damages. 

Walto.v,  Virgin,  Libbbt.  Haskell,  and 
Whitbhouse,  JJ.,  concurred. 

(83  Me.  437) 

WByMOOTH  V.  OiLR. 

(i9t«pre7n«  Judicial  Court  of  Maine.    April  31, 
1891.) 

Limitation  of  Aotiokb— RnxiriKa  or  Statutk— 
Loos  Axs  LooQixe. 

1.  In  an  action  brought  upon  the  folIowinK 
promissory  writing,  viz. :  "For  value  reoeived  I 
promise  to  pay  Myron  J.  Weymouth  flRy  dollars 
in  sawing  at  my  mill  in  Sangerville  village. 
Bangerville,  Oct.  8d,  1885,  "—it  was  held  that,  as 
the  time  of  performanoe  is  not  named  in  the  con- 
tract, either  party  may  request  performance  by 
the  other  within  a  reasonable  time,  ana  that  the 
statute  of  limitatioiis  will  not  begin  to  run  onttl 
the  expiration  of  a  reasonable  time  for  perform- 
ance after  avxix  demand. 

8.  The  promisee  is  notreqnired  to  be  the  owner 
of  the  logs  presented  for  sawing  under  the  con- 
tract.   It  is  sufadent  if  he  has  the  authority 
from  any  owner  to  so  present  them. 
(OfflcUtl) 

Exceptions  from  supreme  Judicial  court, 
Penobscot  county. 

L.  B.  Waldron  and  Crosby  it  Crosby,  for 
plaintiff.    Beary  Husdon,  for  defendant. 

LiBBRT,  J.  This  action  Is  brought  on  a 
contract  between  the  parties,  which  reads 
as  follows: 

"For  value  received  I  promise  to  pay 
Myron  J.  Weymouth  fifty  dollars  In  sawing 
at  my  mill  in  Sangerville  village. 

"  Sangerville,  October  8d,  1885. 

"S.  M.  GiLB." 

Exceptions  were  taken,  and  come  here 
on  the  construction  of  the  contract  by  the 
presiding  Judge.  Tbe  defendant  contend- 
ed that  it  was  incumbent  on  the  plaintiff 
to  furnish  the  logs  for  sawing  within  a 
reasonable  time  after  the  date  of  the 
promisci  and  that  a  reasonable  time  had 
elapsed  before  any  were  furnished,  and 
that  the  defendant  for  that  reason  was  ex- 
cused from  sawing.  The  Judge  overruled 
this  contention,  and  instructed  the  Jury 
that  the  plaintiff  might  claim  the  sawing 
any  time  within  six  years,  and  that,  If  the 
defendant  wished  to  pay  his  debt  before, 
be  could  tender  it  in  money. 

The  defendant  also  contended  that  the 
defendant  was  only  bound  to  saw  the 
plaintiff's  own  logs.  The  Judge  overruled 
this  contention,  and  instructed  the  Jury 
that  the  plaintiff  might  require  the  defend- 
ant to  saw  the  logs  of  any  other  party 
which  he  should  cause  to  be  delivered  at 
the  mill  to  be  sawed  under  the  agreement. 


Digitized  by 


i^oogle 


876 


ATLAOTJIC  REPORTER,  Vol.  22. 


(Mb. 


We  think  the  defendant  was  not  a«- 
f^rieved  by  either  of  the  rallugs.  As  to  the 
flrat,  the  contract  la  silent  as  to  time  uf 
pertormance.  la  such  case  the  role  Is  that 
either  party  may  require  a  performance 
by  the  other  within  a  reasonable  time.  If 
the  defendant  desired  the  plaintiff  to  fur- 
nish the  lORS  for  sawing  In  a  reasonable 
time.  It  was  his  right  to  demand  It.  It 
the  plaintiff  desired  a  pertormance  by  the 
defendant  within  a  reasonable  time,  he 
had  the  right  to  furnish  the  logs  or  cause 
them  to  be  furnished  at  the  defendant's 
mill,  and  demand  it. 

The  report  of  the  evidence  on  a  motion 
to  set  aside  the  verdict  is  made  a  part  of 
the  exceptions,  and  by  It,  it  does  not  ap- 
pear that  the  defendant  claimed  a  perform- 
ance by  the  plaintiff  by  furnishing  the  logs 
to  be  sawed  at  any  time  prior  to  the  cum- 
mencement  of  this  suit.  In  such  case  we 
think  the  defendant  cannot  complain  of 
the  Instructiou  that  the  plaintiff  might 
demand  performance  at  any  time  within 
six  years.  This  rule  may  not  be  correct 
as  to  the  plaintiff's  rights,  as  no  cause  ot 
action  would  accrue  till  the  lapse  of  a  rea- 
sonable time  for  performance  after  de- 
mand. The  limitation  would  not  be  per- 
fected till  six  years  from  that  time,  but 
the  Instruction  was  not  injurious  to  the 
'  defendant. 

On  the  second  point,  we  think  it  per- 
fectly clear  that  the  plaintiff  was  not  re- 
quired to  own  the  logs  presented  tor  saw- 
ing. It  was  sufficient  If  by  arrangement 
with  the  owner  he  had  the  right  to  pre- 
sent them  for  sawing  under  the  contract. 
It  could  be  of  no  Interest  to  the  defendant 
whether  the  title  was  in  the  plaintiff  or 
another  party. 

The  contention  between  the  parties  ap- 
on  the  tacts  was  whether  the  plaintiff  de- 
manded perf6rmance  by  the  defendant  un- 
der the  constrnction  we  have  given  to  the 
contract,  either  in  the  winter  of  1885-86,  or 
in  the  winter  of  1887-88.  Dpon  these  issues 
the  evldenee  was  conflicting.  The  Jury 
seem  to  have  found  that  performance  was 
requested  by  the  plaintiff  In  1886,  as  they 
assessed  interest  for  three  years  prior  to 
April  term,  1889,  when  the  caar  was  tried. 
We  cannot  say  that  the  verdict  is  against 
the  evidence. 

Exceptions  and  motion  overruled. 

PsTBRS,  C.  J.,  and  Vibgin,  Emery,  Fos- 
ter, and  Wbiteboube,  .TJ.,  eoncnrred. 


(83  Me.  «9)  

Inhabitants  or  Gray  v.  County  Commis- 
sioners of  Cumberland  County. 

{Swpreme  Judicial  Court  of  Maine.    April  18, 
1891.) 

HwHWAT— Location— APMAt—CossTBtJOTioN  o» 
Btatctes. 

1.  statutes  are  to  be  Interpeted  with  refer- 
ence to  their  snbJeot-mattsT,  the  antecedent  and 
SQbseqnent  legislation,  and  the  difficulties  sought 
to  be  remedied. 

8.  The  court  will  give  effect  to  the  legislative 
intent,  and  not  defeat  it  by  adhering  too  rigidly 
to  the  letter  of  the  statute. 

8.  The  meaning  of  a  remedial  statute  may  be 
extended  beyond  the  precise  words  of  the  act, 
when  the  reason  on  which  the  legislature  pro- 
ceeded, the  end  in  view,  or  the  {torpose  designed 
U  made  clear. 


4.  Held,  that  the  right  of  appeal,  from  th» 
location  of  a  town-way  by  the  oounty  oommls- 
9ioners  on  the  unreasonable  refusal  of  the  ma- 
nicipal  officers,  was  restored  by  statute  of  1886, 
c.  359,  S  7,  and  the  provisions  of  section  48,  o. 
18,  Rev.  St.,  instead  of  sections  49-61,  must  ap- 
ply to  such  appeals ;  also  that  the  same  section, 
respecting  the  time  for  taking  the  appeal,  moM 
prevail  over  section  19. 

(QfficiaL) 

Exceptions  from  superior  court,  Cnm- 
berland  county. 

Exceptions  from  the  decision  of  the 
county  commissioners  for  the  county  ot 
Cumberland  In  locating  a  town-way  in 
the  town  ot  Gray. 

Frank  A  Larrabee,  tor  petitioners.  W. 
H.  Vinton,  tor  defendants. 

Wbitbhodbb,  J.  The  county  commis- 
sioners located  a  town-way,  which  it  was 
alleged  the  municipal  officers  unreasona- 
bly refused  to  lay  out,  and  made  return  ot 
their  doings  at  their  next  regular  session 
after  the  hearing.  The  appellants  ap- 
peared at  that  session,  and  took  an  ai>- 
peal  to  the  next  term  of  the  supreme  Ju- 
dicial court.  The  motion  to  dismiss  the 
appeal  was  overruled  by  the  court,  and 
a  committee  appointed  to  determine 
whether  the  Judgment  of  the  county  com- 
missioners sliould  be,  in  whole  or  in  part, 
affirmed  or  reversed.  At  the  next'term  ot 
that  court,  the  report  of  the  committee  re- 
versing the  Judgment  of  the  county  com- 
missioners was  presented,  and  against  otv 
jection  accepted  by  the  court.  To  all  ot 
these  rulings  the  petitluners  baveezoep- 
tlons. 

It  is  contended,  In  the /7rst  place,  that 
there  was  no  statute  In  existence  at  that 
time  authorising  snch  an  appeal  from  the 
county  commissioners;  and,  secondly.  If 
the  appeal  was  allowable,  it  was  prema- 
turely taken  and  allowed. 

An  examination  &oi  comparison  ot  the 
several  leglslatiw  enactments  applicable 
to  tbls  sabject,  taken  In  chronological  or- 
der, will  clearly  show  that  the  right  ot 
appeal  from  the  county  comtMissioners  In 
tbls  class  of  cases,  at  the  time  in  question, 
may  be  snstained  witboot  a  violation  ot 
any  ot  the  established  principles  control- 
ling the  interpretation  ot  statutes. 

1 1  was  provided  by  chapter  123,  Laws 
1862,  as  an  amendment  to  section  22,  c.  18, 
Rev.  St.  1857,  respecting  town-ways,  that, 
when  the  decision  of  the  county  commis- 
sioners "  Is  returned  and  recorded,  parties 
interested  have  the  same  right  to  appeal 
to  the  supreme  Judicial  cunrt  in  said  coun- 
ty, and  also  the  same  right  to  have  their 
damages  estimated  by  a  committee  or  Ju- 
ry, as  Is  provided  in  this  chapter  resjiect- 
tng  highways."  As  thus  amended,  the 
statute  appears  as  section  23  of  chapter  18 
of  the  Revised  Statutes  of  1871.  Section 
37  of  the  same  chapter  provided,- reepectins 
the  location  of  the  highways,  that  the  ap- 
peal from  the  declsiun  of  the  county  com- 
mlRsIoners  might  be  taken  "  at  atiy  time 
after  it  has  been  entered  ot  record  bofore 
the  next  term  ot  the  supreme  Judicial 
court. "  Thus  It  will  be  seen  that  sections 
28,  87,  c.  18,  Rev.  St.  1871,  were  In  Harmony 
respecting  the  time  tor  taking  tbe  appeal, 
both  requiring  It  to  be  done  after  the  de- 
cision ot  the  county  commissloiMni  was 
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recorded.  Bnt  section  37  was  amended  by 
chapter  91  ot  the  Laws  of  1873,  so  aa  to 
anthorize  the  appeal  at  any  time  **  aft^r 
their  return  han  been  placed  on  file;"  and 
thas  the  provision  stands  in  Bey.  St. 
1888,  c.  18,  §  48.  But  a  corresponding 
change  was  not  made  in  section  23,  the 
appeal  being  still  authorized  by  that  sec- 
tion only  after  the  decision  was  "  returned 
and  recorded."  These  conflicting  provis- 
ions were  permitted  to  remain  on  the 
statute  books  until  the  Revision  of  1883; 
but  the  amendment  ot  1873,  authorlziug 
the  appeal  after  the  return  had  been 
placed  on  file,  being  the  latest  expression 
of  the  leglslatiye  will,  was  presumably 
deemed  to  be  the  only  one  having  the 
force  of  law,  and  heuce  the  apparent  1q> 
coiiBletency  seems  never  to  have  been 
brought  directly  in  question  before  the 
court. 

The  right  of  appeal,  "as  provided  re- 
specting high  ways,"  thus  given  by  the  act 
of  1863,  and  incorporated  In  theBevised 
Statutes  of  1871,  was  never  expressly  or 
designedly  taken  away  or  modified  by 
any  subsequent  legislation;  but, as  the  re- 
sult of  an  effort  to  condense  and  improve 
the  language  of  this  section  IntbeBevIslon 
of  1883,  the  appeal  was  Inadvertently  re- 
stricted to  the  question  of.  damages,  and 
the  right  to  appeal  from  the  decision  of 
the  county  commissioners  respecting  locfb- 
tion  was  lost  altogether.  See  last  sen- 
tence of  section  19,  c.  18,  Kev.  St.  1883. 

The  next  legislature  sought  to  remedy 
this  serious  detect,  and  restore  the  right 
ot  appeal  as  it  bad  existed  under  the  act 
of  1862.  Section  19,  c.  18,  Rev.  St.  1883,. 
was  accordingly  amended  by  section  7,  c. 
3d9,  Laws  1885,  so  as  to  provide  that  a  par- 
ty interested  should  have  the  same  right 
to  appeal  to  the  supreme  Judicial  court 
"as  Is  provided  by  sections  49  to  51,  In- 
clusive. "  These  sections  prescribed  in  de- 
tail the  mode  of  prosecuting  the  appeal 
which  is  first  mentioned  and  expressly  au- 
thorized in  section  48  respecting  high- 
ways; and.  If  the  amendment  bad  been 
drawn  with  verbal  accuracy,  It  would 
have  specified  section  48  Instead  of  49  as 
the  place  of  beginning  and  given  the  right 
to  appeal,  "as  provided  In  sections  48  to 
61,  inclusive."  All  these  verbal  incongrui- 
ties were  removed  by  chapter  251  of  the 
Laws  of  1889;  but  of  this  act  we  t^ke  no 
note  In  this  ease,  except  as  an  Illustration 
of  the  intention  of  the  legislature  of  1885, 
which,  however,  was  already  sufficiently 
obvious.  The  purpose  of  the  enactment 
ot  section  7,  c.  3.59,  Laws  1885,  cannot  tor 
a  moment  be  questioned.  When  the  lan- 
guage Is  Interpreted  with  reference  to  the 
subject-matter,  the  antecedent  and  subse- 
quent legislation  touching  the  same  mat- 
ter, and  the  difficulties  sought  to  be  reme- 
died, it  discloses  beyond  the  shadow  of  a 
doubt  an  intention  on  the  part  of  the  leg- 
islature to  restore  the  right  of  appeal  from 
the  county  commissioners,  in  this  class  of 
cases,  as  provided  respecting  highways; 
and,  guided  by  familiar  iniles  of  Interpre- 
tation recognized  and  approved  by  our, 
state  and  federal  courts,  we  are  fortunate- 
ly enabled  to  give  such  a  construction  to 
the  enactment  as  will  effectuate,  and  not 
defeat,  the  l^slative  purpose. 


Section  48  proyides,  respecting  the  loeA- 
tlon  of  bighways,  that  any  party  interest- 
ed may  appeal  from  the  decision  of  the 
county  commlasionens  at  any  time  after 
it  has  been  placed  on  file,  •  •  •  aqd 
before  the  nelt  term  of  the  supreme  Judi- 
cial court,  at  which  term  such  appeal  may 
be  entered.  Section  49  provides  that  it 
"the  appeal"  is  then  entered,  not  after- 
wards, the  court  may  appoint  a  commit- 
tee to  revise  the  action  of  the  county  com- 
missioners, and,  with  sections  50  and  61, 
continues  to  give  a  full  description  of  the 
method  of  making  the  appeal  available 
to  the  apptellant.  "The  appeal"  named  in 
sections  49  to  51,  inclusive,  is  the  appeal 
authorised  by  section  48.  It  can  reasona- 
bly refer  to  no  other  appeal.  The  amend- 
ment of  1885  declares  that  the  "party  in- 
terested has  the  same  right  to  appeal  to 
the  supreme  iudlcial  court,  as  Is  provided 
in  sections  49  to  51,  inclusiye."  The  right 
to  appeal  thus  given  is  the  right  given  in 
section  48  respecting  highways.  The  lan- 
guage of  the  amendment,  construed  In 
connection  with  the  provisions  of  the  sec- 
tions expressly  named  in  It,  must  be  held 
to  carry  with  it  by  implication  n  reference 
to  and  adoption  ot  the  provisions  of  sec- 
tion 48.  Sedg.  St.  &  Const.  Law,  196,  226, 
291-306;  and  for  Vattel's  Rules,  Id.  266; 
Lieb.  Herm.  283;  Endl.  Interp.  St.  §§  296. 
296. 803. 

In  Oates  v.  Bank,  100  U.  S.  239,  the  court 
say :  "The  duty  of  the  court,  being  satis- 
fied of  the  intention  of  the  legislature 
clearly  expressed  in  a  constitutional  enact- 
m<«t,  is  to  give  effect  to  that  Intention, 
and  not  to  defeat  it  by  adhering  too 
rigidly  to  the  mere  letter  of  the  statute 
or  to  technical  rules  of  construction. 
Wilkinson  v.  Leland,  2  Pet.  627.  And  we 
should  discard  any  construction  that 
would  lead  to  absurd  consequences.  D. 
S.  ▼.  Kirby,  7  Wall.  482.  We  ought  rath- 
er, adopting  the  language  ot  Lord  Halb, 
to  be  curious  and  subtle  to  invent  rea- 
sons and  measures'  to  carry  out  the  clear 
Intent  of  the  law-making  power  when 
thus  expressed.  A  thing  which  is  within 
the  intention  of  the  makers  of  the  stat- 
ute is  as  much  within  the  statute  as  If  it 
were  within  the  letter.  Suckley  v,  Furse, 
15  Johns.  338;  People  v.  Insurance  Co.,  Id. 
858." 

In  U.  S.  V.  Freeman,  3  How.  556,  the 
court  say:  " The  correct  rule  of  interpre- 
tation Is  that,  if  diverse  statutes  relate  to 
the  same  thing,  they  ought  all  to  be  tak- 
en Into  consideration  in  construing  any 
one  of  them,  as  it  is  an  established  rule  ot 
law  that  all  acts  la  pari  materia  are  to  be 
taken  together  as  If  they  were  one  law. 
*  *  *  The  meaning  of  thu  legislature 
may  be  extended  beyond  the  precise  words 
used  in  the  law,  from  the  reason  or  motive 
upon  which thelegislature  proceeded, from 
the  end  In  view,  or  the  purpose  which  was 
designed."  So  In  Murray  v.  Baker,  8 
Wheat.  541,  It  was  held  that  the  words 
"beyond  seas"  in  a  state  statute  of  limit- 
ations, incautiously  borrowed  from  an 
English  act,  was  construed  by  the  federal 
court  to  mean  "  out  of  the  state. " 

In  many  cases  involving  similar  discrep- 
ancies the  decision  is  based  on  the  maxim, 
falsa  demonstr&iio  aon  nonet,  and  an  eq- 
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iiltable  constructloD  given  to tbelaoRnage 
of  the  act  in  queBtion,  ut  rea  magta  valeat 
qnum  pereat.  For  inatance,  iu  People  r. 
King,  28  Cul. 273,  an  amendment  In  1863  ex- 
prOBBly  referred  to  aectton  293  of  an  ear- 
lier act,  -when  the  manifest  intention  was 
to  make  the  reference  to  section  2U6 ;  the 
latter  being  the  only  one  to  which,  In  view 
of  the  snbject-matter,  the  amendment 
could  properly  refer.  It  was  accordingly 
treated  by  the  court  as  a  case  of  "  false 
description,"  and  the  act  construed  as 
though  the  reference  had  been  expressly 
to  section  206.  See,  also,  School  Directors 
of  IMst.  No.  5  V.  School  Directors  of  Dist. 
No.  10,  73  111.  249;  Gibson  v.  Belcher,  1 
Bush,  143;  Blake  v.Brackett,  47  Me.  28. 

In Qarbyv. Harris,?  £xch.591,  whereone 
section  of  an  act  provided  that  if  the 
plaintiff  recovered  a  sora  "not  exceeding" 
five  poonds  he  should  have  no  costs,  and 
another  that  If  he  recovered  "less  than" 
five  pounds  he  should  have  the  costs,  the 
act,  literally  constrned,  being  Inoperative 
when  the  sum  reco  vered  was  exactly  five 
pounds,  it  was  held  that  the  words  "less 
than  "should  be  read  as  equivalent  to  "not 
exceeding."  See,  also  Holmes  v.  Paris,  75 
Me.  659;  Bennett  v.  Express  Co.,  83  Me.  236, 
22  Atl.  Bep.  im. 

Nor  was  the  appeal  prematurely  taken 
and  entered.  We  have  seen  that  the  man- 
ifest purpose  of  the  legislature  wau  to  re- 
store the  appeal  as  provided  respecting 
highways.  This  includes  the  time  nf  tak- 
ing and  entering  the  appeal,  and  the  mode 
of  prosecuting  it.  By  section  48,  c.  18, 
Kev.  St.,  It  may  be  taken  at  any  time  after 
the  decision  has  been  "placed  on  file." 
True,  section  19  authorizes  It  to  be  taken 
when  the  decision  is  returned  and  record- 
ed; but.  If  two  laws  conflict  with  each  oth- 
er, that  most  yield,  the  effect  of  which  Is 
less  important.  Lteber's  Rule,  14.  A 
statute  provided  that,  when  an  assign- 
ment was  ma4e  to  the  }udg:e  of  probate, 
all  payments,  etc.,  made  within  three 
months  next  before  said  assignment,  and 
after  the  passage  of  this  act,  and  before 
the  1st  of  September  next,  shall  be  void. 
And  in  Leavltt  v.  Loverlng,  64  N.  H. 
607, 15  Atl.  Rep.  414,  the  court  say,  in  rela- 
tion to  this  statute:  "The  unmistakable 
intent  of  the  statute  was  to  make  all  pay- 
ments void  after  the  passage  of  the  act, 
and  within  three  months  next  before  the 
date  of  the  assignment.  No  effect  con- 
sistent with  this  intent  can  be  given  to  the 
words,  '  and  before  the  first  of  September 
next,'  and  they  must  be  rejected  as  with- 
out meaning." 

The  provision  in  section  48  respecting 
the  time  for  taking  the  appeal  must  pre- 
vail over  that  In  section  19. 

Exceptions  overruled. 

Prters,  C.  J.,  and  Walton,  Virgin, 
LiBBEY,  and  Haskell,  JJ.,  concurred. 

(83  Me.  426)  

.   Clark  v.  Inhabitants  of  Trehont. 

(Supreme  Judicial  Court  of  Koine.    April  16, 
1891.) 

HUNICIPAI.    COBPOKATIONS  —  INJUUIES    FROM    Db- 

FBCTivB  Highway— NoTioB—VoTB  to  Pat  Dam-  ' 

AOBS. 

1.  A  claim  acainst  a  town  for  damages  occa- 
sioned by  a  defective  highway  therein  Is  with- 


ojt  legal  validity  when  no  notice  in  writing,  as 
required  by  the  statute,  has  been  given  to  its 
municipal  officers. 

8.  The  plalntiflt  brouKbt  an  action  upon  a  vote 
of  the  town  to  pay  him  damages  under  such  cir- 
cumstances. Held,  that  no  controversy  existed 
between  him  and  the  town  as  to  its  legal  liabil- 
ity, and  that  the  vote  is  not  binding  upon  the 
town,  whereby  an  action  can  be  maintained  up- 
on iL 
(Official.) 

Report  from  supreme  Judicial  court, 
Hancock  county. 

Hale  &  HanW/j>,  for  plaintiff.  Wlswell, 
King  &  Peters,  tor  defendants. 

LiBBET,  J.  The  plaintiff  seeks  to  recov- 
er of  the  defendant  town  the  sum  of  f  200, 
which  he  alleges  the  town  at  its  annunl 
meeting  in  March,  1888,  voted  to  pay  him 
for  damage  to  his  horse,  received,  as  he 
alleges,  through  a  defect  In  the  highway 
in  said  town.  The  vote  upon  which  his 
action  is  brought  is  as  follows:  "Voted 
to  pay  H.  H.  Clark  two  hundred  dollars, 
(f  2U0,)  for  damage  done  his  horse  in  April 
last  in  District  No.  8." 

It  is  not  claimed  by  the  plaintifT  that  he 
gave  to  the  municipal  officers  of  the  town 
any  notice  in  writing  of  the  injury  to  his 
horse,  and  of  his  claim  for  damages,  as  re- 
quired by  the  statute:  so  that  the  claim 
against  the  town  for  damages  was  with- 
out any  legal  validity.  Nothing  had  been 
done  to  render  the  town  liable  for  dam- 
ages. At  the  time  when  the  vote  was 
passed.  It  is  not  claimed  here  that  the  le- 
gal liability  existed  against  the  town. 
And  the  question  presented  is  whether  such 
a  vote  by  a  town,  when  no  legal  claim 
exists, — when  no  controversy  exists  be- 
tween the  plaintiff  and  the  town  as  to  the 
legal  liability,— is  binding  upon  the  town 
so  that  an  action  may  be  maintained 
upon  It. 

When  a  real  controversy  exists  between 
a  man  and  a  town  in  regard  to  the  facts 
necessary  to  be  shown  to  create  a  liablllt.v 
on  the  part  of  the  town,  or  the  law  that 
may  arise  upon  the  facts,  the  town  may 
bind  itself  by  its  vote  to  compromise  the 
existing  controversy  upon  any  question 
within  its  corporate  powers.  But  where 
no  controversy  exists  between  the  town 
and  an  individual  as  to  existing  facts  nec- 
essary to  be  shown,  or  upon  the  law  in- 
volved, a  town  cannot  by  its  vote  bind 
itself  by  giving  any  particular  sum  to  be 
raised  by  taxation  upon  its  inhabitants, 
because  It  would  be  a  mere  gratuity,  en- 
tlrelyoutslde  of  thepowerof  the  majority, 
and  would  have  no  binding  force.  So  that 
the  question  involved  here  is  whether 
there  was  a  real  controversy  between  the 
plaintiff  and  the  town  in  regard  to  the 
facts  necessary  to  be  shown  by  the  plain- 
tiff to  constitute  a  legal  liability  on  the 
part  of  the  town. 

To  create  such  legal  Itabllity  for  dam- 
ages resulting  to  person  or  property  by 
reason  of  a  defect  in  a  highway, one  of  tlie 
essential  facts  necessar.v  to  be  proved  by 
the  plaintiff  Is  that  he  gave  notice  in  writ 
ing  to  the  municipal  officers  of  the  town, 
within  14  days  after  the  Injury,  stating 
the  place  where  the  accident  occnri"ed,  the 
defect  that  had  caused  It,  the  nature  and 
extent  of  his  injuries,  ajid  his  claim  for 


Digitized  by 


Google 


Ma) 


CITY  OF  BAKGOB  «.  SMITH. 


819 


damagoB.  Without  sncb  notice  in  writ- 
ing, no  liability  exista.  Here  It  Is  not 
claimed  tbat  the  plaintlB  claimed  as  mat- 
ter ot  fact  that  any  such  notice  had  been 
given.  There  was  no  controversy,  then, 
over  an  eEsential  fact  which  must  have 
been  proved  by  the  plaintiff  to  constitute 
a  liability  on  the  part  of  the  town.  The 
plaintiff  in  his  testimony  does  not  pretend 
tbat  be  made  any  claim  to  the  town  that 
he  had  given  the  notice  required  by  the 
statute.  Whatever  claim  he  presented 
was  presented  without  any  claim  of  ex- 
isting facts  necessary  to  support  It.  What- 
ever vote  was  passed,  then,  giving  to  him 
any  sum,  was  passed  without  any  contro- 
versy between  the  parties  as  to  the  legal 
liability  of  the  town,  and  must  be  held  to 
be  a  gratuity,  voted  by  the  majority,  to 
be  satisfied  by  a  tax  upon  the  property  ot 
the  inhabitants  of  the  town.  This  was 
beyond  the  powers  of  the  town  and  is  not 
binding.  Upon  this  point  see  Matthews  v. 
Westborough,  131  Mass.  621, 134  Mass.  555. 
The  whole  doctrine  in  regard  to  the  power 
of  the  town  to  bind  its  inhabitants  by 
a  vote,  111(0  the  one  involved  here,  is  fully 
discussed  by  this  court  in  Thorndike  v.  In- 
habitants of  Camden,  82  Me. 89,19  Atl.  Rep. 
96.  And  we  think  the  doctrine  therein  de- 
clared is  decisive  of  this  case. 
Nonsuit  to  stand. 

Petebb,  C.  J.,  and  Yibgin,  Embrt,  Fos- 
TBB,  and  Wbitbhodsb,  JJ..  concurred. 


<n  Me.  422) 

CiTK  OF  Bangob  V.  Smith  et  ah 

iSvipreme  Jvdiolal  Court  of  Xalne.   April  10, 
1891.) 

CONSTITUTIOKiU.  LaW  —  InTBRSTATB  OOMMEBCI — 

C!o)aioN  Cabbibbs — Rbmoval  of  Faufbks. 
The  statute  of  this  state  (Rev.  Bt  c.  24,  { 
50)  requiring  common  carriers  wlu>  brine  into 
tae  state  persons  not  having  a  settlement  uereiu 
to  remove  them  beyond  the  state  if  they  fall  into 
distress  within  a  year,  etc.,  is  a  regulation  of 
foreign  and  interstate  commerce,  and  is  in  vio- 
lation of  article  1,  i  8,  ol.  8,  of  the  constitution 
of  the  United  States,  and  is  therefore  void. 
(Official.) 

Report  from  supreme  Judicial  court,  Pe- 
nobscot county. 

H.  L.  Mitcbett,  aty  Sol.,  for  plaintiff. 
Wilson  &  Woodard,  for  defendants. 

LiBBEr,  J.  The  defeudants  were  the 
owners  of  the  steamer  Caroline  Miller,  In 
December,  1887,  and  January,  1888,  which 
they  used  as  common  carrlei-s  for  passen- 
trers  and  merchandise  between  the  city  of 
New  York,  in  the  state  of  New  York,  and 
Bangor,  in  this  state ;  and  by  said  steam- 
er brought  from  New  York  into  Bangor, 
on  the  9th  of  December,  1887,  56  Italians, 
'Who  came  into  this  state  to  wurk  as  la- 
borers on  the  Canadian  Pacific  Railroad. 
But  for  some  reason  they  ceased  to  work 
on  said  road,  and  on  the  14th  of  Decem- 
ber, 1887,  returned  to  the  city  of  Bangor, 
and  It  is  alleg:ed  by  the  plaintiff  were  des- 
titute, and  in  need  ot  relief;  and  the  over- 
seers of  the  poor  of  said  city,  on  applica- 
tion therefor,  took  charge  of  them,  and 
furnished  them  with  relief  as  paupers. 
And  on  the  19tb  day  of  said  December,  it 
Is  claimed  by  the  plaintiff  that  the  city 


through  its  oflScers  tendered  to  the  defend- 
ants at  their  wharf,  and  at  their  steamer 
In  Bangor,  the  alleged  paupers,  and  re- 
qaested  that  the  defendants  should  re- 
ceive them  and  carry  them  back  to  New 
York.  Tbis  the  defendants  declined  to  do, 
and  thereupon  the  city  paid  their  passage 
on  board  said  steamer  from  Bangor  to 
New  York. 

This  action  Is  brought  to  recover  for 
the  necessary  supplies  furnished  said  al- 
leged paupers  after  they  were  tendered  to 
the  defendants,  and  to  recover  the  money 
paid  for  their  fare  for  transportation  to 
New  York.  TbepialntltfciBlms  to  recover 
by  virtue  of  section  50  of  chapter  24  of  the 
Revised  Statutes  of  this  state,  which  reads 
as  follows:  "Any  common  carrier  who 
brings  Into  the  state  a  person  not  having 
a  settlement  therein,  shall  remove  him  be- 
yond the  state  if  he  falls  Into  distress 
within  a  year:  provided,  that  such  per- 
son is  delivered  on  board  a  boat  or  at  a 
station  of  such  carrier  by  the  overseers  or 
municipal  officers  requesting  such  remov- 
al ;  and,  in  default  thereof,  such  carrier  is 
liable  In  assumpsit  for  the  expense  of  such 
person's  support  after  such  default." 

The  defendants  claim  that  tbis  statute 
is  unconstitutional  and  void,  and  fur- 
nishes the  plaintiff  no  ground  for  the 
maintenance  ot  this  action;  and  this  Is 
the  question  for  our  determination. 

Congress  has  power  "  to  regulate  com- 
merce with  foreign  nations  and  among 
the  several  states  and  with  the  Indian 
tribes. "  Const.  U.  S.  art.  1,  §  8,  cl.  8.  That 
tbe  carrying  of  persons  from  a  foreign 
country  into  the  United  States  or  from 
state  to  state,  is  commerce  within  the 
meaning  of  this  clause  of  ttie  constitution 
Is  too  well  settled  to  Justify  the  citation 
of  authorities.  Tne  bringing  ot  persons 
by  common  carriers,  then,  from  another 
state  into  this  state  Is  commerce  between 
the  states.  Is  tbe  state  statute  which  we 
have  quoted  a  regulation  of  cumraerce? 
We  think  it  is.  In  Railroad  Co.  v.  Husep, 
95  U.  S.  465,  the  court  says,  "Transpor- 
tation Is  essential  to  commerce,  or  rather 
It  is  commerce  Itself;  and  every  obstacle 
to  It,  or  burden  iaid  upon  it,  by  legisla- 
tive authority  is  a  regulation. "  It  is  im- 
posing an  additional  duty  upon  the  car- 
rier. It  makes  tbe  commerce  more  bur- 
densome to  the  carrier ;  for,  after  a  person 
Is  landed  in  tbis  state,  it  imposes  upon  tbe 
carrier  the  responsibility  for  his  pecunia- 
ry condition  for  a  year. 

But  it  is  claimed  that  this  Is  the  exer- 
cise of  the  police  power  of  tbe  state. 
Tbat  the  state,  in  the  exercise  ot  Its  police 
power,  may  indirectly  to  some  extent 
affect  commerce  between  foreign  coun- 
tries and  the  United  States  or  between 
states,  may  be  conceded.  Just  what  the 
police  power  of  the  state  embraces,  and 
how  far  It  extends,  does  not  appear  to 
have  been  definitely  determined.  It  may 
exercise  it  to  require  quarantine  or  Inspec- 
tion before  landing,  of  persons  brought 
from  abroad.  It  may  exercise  It  to  pre- 
vent the  landing  of  passengers  infected 
with  contagious  disease.  It  may  exer- 
cise It  over  the  landing  of  convicted  fel- 
ons from  abroad.  It  may  exercise  it  over 
persons  who  have  been  subject  to  con- 
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taglons  disease,  bo  as  to  be  liable  to  be 
Infected  by  It,  and  cummunlcate  it  to  oth- 
ers, and  thereby  endanger  tlie  healtb  ot 
the  community.  Bat,  it  cannot  exercise 
It  to  prevent  commerce,  nor  can  it  exer- 
cise it  over  the  carrying  and  landing  of 
];>erBon8  who  are  not  at  the  time  they  are 
brought  into  the  state  In  a  condition  to 
b€  dangerous  to  the  pablic.  Railroad  C!o. 
T.  Husen,  sapra;  Henderson  v.  Mayor, 
etc.,  92  U.  S.  259;  Chy  Lung  v.  Freeman, 
Id.  275.  It  cannot  exercise  It  over  persons 
who  are  free  from  contagion,  who  have 
not  been  subject  to  an.^danger  of  conta- 
gious disease,  on  the  ground  that  they 
may  become  dangerous  in  that  respect 
within  a  year  or  any  other  fixed  period  of 
time  after  landing.  It  has  been  said  that 
It  may  exercise  it  to  prevent  the  bringing 
Into  the  state  of  paupers, — persons  who 
have  no  means  of  support,  who  are  desti- 
tute, and  dependent  upon  public  charity. 
But  it  cannot  exercise  It  over  a  person 
who  is  not  a  pauper  when  landed,  on  the 
ground  that  he  may  become  a  pauper 
within  some  fixed  period  of  time.  While 
we  do  not  undertake  to  determine  Just 
where  the  police  power  of  the  state  in  re- 
gard to  these  matters  termlnates,itlB  safe 
to  say  that  It  does  not  embrace  the  sub- 
jects that  we  have  last  pointed  out. 

This  statute  is  broad  and  general  In  its 
terms.  It  embraces  all  persons  brought 
Into  the  state,  having  no  settlement  in 
the  state;  and  as  it  is  tound  In  the  pauper 
statute,  the  term  "settlement"  must  be 
held  to  mean  a  pauper  settlement,  with- 
out regard  to  the  fact  whether  the  person 
Is  poor  at  the  time  when  he  is  brought  in- 
to the  state  or  wealthy.  He  may  be 
worth  thousands  and  hundreds  of  thous- 
ands of  dollars  when  be  is  landed  in  the 
state,  and,  from  the  various  vicissitudes 
that  men  are  subject  to,  within  a  year 
from  that  time  may  not  have  a  dollar, 
may  be  destitute,  and  In  need  of  support 
as  a  pauper.  He  may,  when  brought  in- 
to the  state,  be  a  citizen  of  the  state, 
having  no  settlement  In  it;  and  still,  un- 
der the  terms  of  the  statute,  if  he  becomes 
a  pauper  within  a  year,  it  is  the  duty  of 
the  carrier  who  brings  him  liere  to  talce 
him  and  carry  Iilm  out  ot  the  state.  By 
what  authority  may  it  be  done?  A  citi- 
zen of  the  state  has  the  legal  right  to  come 
Into  It,  either  with  the  aid  of  a  common 
carrier  or  without  such  aid.  Every  clti- 
sen  of  the  United  States  has  the  right  to 
enter  every  other  state  for  temporary 
purposes  or  to  become  a  citizen  of  such 
state.  Suppose  the  carrier  who  brings 
him  In  undertakes  to  seize  him  >ind  carry 
him  out  of  the  state  because  he  has  lost 
his  property  within  a  year,  and  become 
needy.  Would  not  the  courts  interfere  at 
once  on  application  therefor,  and  dis- 
charge him  trom  such  unlawful  restraint? 
We  think  It  Is  clearly  so.  Then,  again, 
what  right  would  tlie  carrier  have,  if  be 
Is  a  pauper,  and  the  police  power  of  the 
state  extends  to  the  extent  to  prevent 
the  landing  of  paupers  within  it  to  carry 
him  out  of  this  state,  and  land  bim  in  an- 
other state? 

But  It  is  unnecessary  to  discuss  the  effect 
of  this  statute  further.  Its  provisions 
are  too  broad  and  sweeping  to  be  consid- 


ered within  the  power  of  the  state.  It  is 
tile  exercise  of  a  power  granted  solely  to 
the  United  States,  which  the  state  cannot 
exercise.  It  Is  so  general  that,  as  we 
have  said,  it  applies  to  all  persons 
brought  into  the  state  by  a  carrier,  with- 
out regard  to  wealth  or  poverty  when 
brought  in ;  but  undertakes  to  Impose  up- 
on the  carrier  the  burden  of  removing  or 
supporting  him  if  he  shall  within  the  time 
named,  become  destitute. 

It  is  said  by  counsel  that  It  is  aimed 
against  pauperism,  and  may  be  sustained 
as  valid  as  to  persons  who  are  paupers 
when  brought  into  the  state.  Its  terms 
are  general.  It  cannot  be  divided,  and 
held  to  be  valid  as  to  one  class  of  persons 
and  invalid  as  to  others. 

Judgment  for  defendants. 

Petbrs,  C.  J.,  and  Virgin,  Bmebt,  Fos- 
ter, and  Wbiteeousb,  JJ.,  concurred. 


State  v.  Leiobton. 


(83  Ue.  «U> 


(Supreme  Judtdal  Court  cf  Haine.   April  16, 

1891.) 

Navioabui  Watsbs— Right  of  Btau  to  Autbos- 
IZH  Bbioobb. 

1.  A  state  may,  until  legislation,  on  the  snb- 
ject  by  congress,  authorize  the  erection  ot  a 
bridge  across  a  navigable  river  wiUiin  the  state. 
Vntil  aotiou  has  been  taken  by  congress,  such  act 
of  the  state  is  not  repugnant  to  the  power  to  reg- 
ulate commerce. 

8.  The  defendant  was  indicted  for  destroying 
a  liridge  across  Little  river,  in  the  town  of  Fennr, 
constructed  under  an  act  of  the  legislature  of  the 
state.  He  claimed  that  the  legialatore  did  not 
have  the  power  to  authorize  its  construction; 
and,  as  ic  to  some  extent  interfered  with  the  nav- 
igation of  the  river,  it  was  a  public  nuisance,  and 
of  special  injury  to  him;  and  therefore  he  had  a 
right  to  remove  it.  Held,  that  the  legislature 
had  power  to  authorize  I  to  construction;  that  it 
was  a  part  of  the  pablic  highway,  and  the  de- 
fendant had  no  power  over  It. 
{OtMal.) 

Report  from  supreme  Judicial  court, 
Washington  county. 

E.  E.  Livenaore,  Co.  Atty.,tor  the  State. 
E.  B.  Harvey  and  E.  K.  Smart,  for  defend- 
ant. 

LiBBEY,  J.  The  defendant  was  indicted 
at  the  October  tenn,  1S87,  In  Washington 
county,  for  obstructing  and  incumbering  a 
public  highway  in  the  town  ol  Perry,  by 
cutting  down  and  destroying  a  public 
bridge  leading  across  I^Ittle  rl  ver  in  said 
town,  which  was  a  portion  of  the  high- 
way. He  was  tried  at  said  term,  and  aft- 
er the  evidence  was  ail  out  the  presiding 
Judge  ruled  that  there  were  no  facts  proved 
In  the  case  which  would  Justify  a  cutting 
down  of  the  bridge  by  the  defendant;  and 
upon  this  ruling  the  Jury  returned  a  ver- 
dict o(  guilty.  The  case  comes  into  tills 
court  on  a  report  ot  the  evidence  and  the 
proceedings  at  the  trial,  with  the  stipula- 
tion that,  it  the  ruling  of  the  judge  is  right, 
the  verdict  is  to  be  sustained ;  if  incorrect, 
to  be  set  aside,  and  a  new  trial  granted. 

The  deiense  claimed  that  Little  river,  at 
the  point  where  the  bridge  was  construct- 
ed, was  a  tidal  river,  and  before  the  con- 
struction ot  the  bridge  was  navigable  at 
that  point  by  boats  and  small  vessels  at 
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high  tide.  The  bridge  was  built  by  the 
town  of  Perr>  In  1821,  and  has  remained 
there,  and  been  used  as  a  part  of  the  public 
highway  11*001  that  time  to  the  time  when 
It  was  cut  down  by  the  defendant. 

It  1b  claimed  that  it  waa  constructed  un- 
der the  authority  of  an  act  of  the  legisla- 
ture of  this  state,  which  la  as  follows : 

"Section  1.  Be  It  enacted  by  the  senate 
and  house  of  representatives  In  legislature 
assembled  that  John  Dudley,  Peter  Qold- 
ing,  ond  Moses  Lincoln,  selectmen  of  the 
town  of  Perry,  in  the  county  of  Washing- 
ton, their  sncoessors  or  assigns,  be,  and 
they  are  hereby,  anthorised  to  build  a 
bridge  across  Little  river  from  land  owned 
by  Robinson  Palmer,  on  the  north-east 
side  of  said  river  to  land  on  the  south- 
west aide  of  said  river,  owned  by  John 
Mabar,  In  said  town  of  Perry:  provided 
that  said  bridge  shall  always  be  kept  open 
and  free  at  all  times  for  the  accommoda- 
tion of  travelers,  and  no  toll  shall  ever  be 
demanded  of  any  person  for  passing  the 
same. 

"Sec.  2.  Be  It  further  enacted  that  ev- 
ery person  who  shall  cut  away  or  other- 
wise injure  said  brldtre  shall  be  liable  to 
pay  double  damages  in  any  court  proper 
to  try  the  same;  one-half  to  be  appropri- 
ated to  the  ose  of  the  owners  of  said 
bridge,  the  other  half  to  the  benefit  of  the 
person  that  may  proseonte  the  same. " 

At  the  trial  It  was  admitted  that  the 
bridge  was  built  across  Little  river,  from 
land  owned  by  Robinson  Palmer  on  the 
north-east  side  of  said  river  to  land  on  the 
south-west  side  of  said  river  owned  by 
John  Mabar,  in  said  town  of  Perry.  The 
evidence  shows  that  the  bridge  was  built 
by  Dudl^,  Golding,  and  Lincoln,  named 
In  the  act  as  selectmen  of  the  town  of 
Perry,  by  the  authority  of  the  town,  and 
that  It  was  paid  for  by  the  town,  and 
from  that  time  down  has  been  maintained 
and  repaired  from  time  to  time  by  the 
town  as  a  part  of  the  highway.  The  de- 
fendant claims  that  he  had  occasion  to 
navigate  Little  river  at  that  point  by  his 
small  schooner,  loaded  with  lumber,  and 
that  the  bridge  was  a  nnisance  to  the  pob- 
llc,  and  of  special  damage  to  him,  and  for 
that  reason  he  had  a  right  to  cut  It  down 
and  remov«  It.  This  contention  raises  the 
question  at  once  of  the  power  of  the  legis- 
lature to  grant  the  authority  to  construct 
the  bridge  across  tide-waters  under  the 
peculiar  circumstances  and  situation.  It 
is  claimed  by  the  defendant's  conns^  that 
no  such  authority  existed  in  the  state; 
that  the  authority  was  vested  in  congress 
alone,  in  the  clause  of  the  constitution 
vesting  in  congress  the  power  to  regulate 
iuretgn  commerce. 

tVe  think  this  contention  is  not  sonnd. 
It  has  l>een  held  by  the  supreme  conrt  of 
the  United  Stnt«s  that,  while  the  general 
power  to  regulate  commerce  with  foreign 
nations  is  vested  in  congress,  still,  where- 
the  subject-matter  involved  Is  a  tidal 
river,  so  situated  as  not  to  be  In  the  line 
of  general  cunimerce,  and  cong:resshas  not 
exercised  Its  power  over  It,  the  state  may 
exercise  the  power  of  antborliing  the 
erection  of  bridges  or  dams  across  it  for 
the  pnblic  convenience  and  necessity. 
WlUsou  V.  Marsh  Co.,  2  Pet.  245.    The  doc- 


trine of  this  case  has  been  affirmed  by  the 
same  court  in  Pound  v.  Turck,  95  U.  S.  459, 
463,  and  in  Bridge  Co.  v.  Hatch,  125  U.  S. 
1,  8-12,  R  Sup.  Ct.  Kep.  811.  The  Sume  doc- 
trine has  been  held  by  several  of  the  state 
courts,  but  we  do  not  deem  It  necessary 
to  cite  state  authorities. 

Our  conclusion  is  that  the  bridge  was 
constructed,  maintained,  and  used  by  legal 
authority  as  a  part  of  the  pnblic  high- 
way, and  that  the  defendant  has  no  ]nsti- 
flcation  in  destroying  it. 

The  verdict  is  to  stand. 

Pbtbbs,  C.  J.,  and  Virgin.  Embbt,  Fos- 
TBB,  and  Haskki.l,  JJ.,  concurred. 


State  v.  Sollivan. 


(gS  Ua.  417) 


(8u/preme  Judicial  Court  of  Maine.   April  16, 
1891.) 

lNToziOi.Tn(a  IjiqnoBs— LiABiLiTT  or  Sebvant. 

One  who  participates  in  the  conunisalon  of 
the  misdemeanor  of  keeping  a  liquor  naisanoe  to 
such  an  extent  as  to  render  himself  criminally 
liable  at  all  is  liable  as  a  principal,  and  may  he 
Indicted,  convicted,  and  pnnlshed  as  sucli,  al- 
though the  capacity  in  wtiich  he  acted  was  that 
of  a  clerk,  agent,  or  servant  merely. 

Exceptions  from  superiorconrt,  Comber- 
land  county. 

C.  P.  Mattocks  and  W.  B.  Looney,  lor 
defendant.  Frank  W.  Robinson,  Co. 
Atty.,  for  the  State. 

Walton,  J.  The  defendant  has  been 
tried  and  convicted  of  keeping  a  liquor 
nuisance.  The  exceptions  state  that  the 
government  introduced  evidence  tending 
to  show  that  the  defendant "  assisted  in 
keeping  the  nnisance  described  in  the  in- 
dictment, "  and  that  the  presiding  Justice 
instructed  the  jury  that,  if  the  defendant 
"  was  asBisting  the  proprietor  In  keeping 
the  shop,  he  would  foe  equally  guilty  with 
the  actual  owners. " 

The  defendant's  counsel  insist  that  this 
Instruction  was  wrong.  Theyclaim  that, 
when  one  is  indicted  for  keeping  a  nui- 
sance, he  cannot  be  rightfully  convicted 
upon  proof  that  he  merely  assisted  in  keep- 
ing it;  that  thedistlnction between  akeep- 
er  and  an  assistant  is  in  snch  a  case  ma- 
terial, and  should  not  be  disregarded  in 
preparing  the  Indictment. 

There  Is  certainly  good  'sense  In  the  sug- 
gestion that  things  ought  to  be  called  by 
their  right  names;  and,  if  it  were  a  new 
question.  It  would  be  worthy  of  consid- 
eration whether  a  mere  clerk,  agent,  or 
servant,  ought,  In  any  case,  to  be  Indicted 
and  convicted  as  a  principal.  But  the 
question  is  not  a  new  one.  We  regard  the 
law  as  perfectly  well  settled  that  one 
who  participates  in  the  commission  of  a 
misdemeanor,  to  such  an  extent  as  to  ren- 
der himself  criminally  liable  at  all,  is  lia- 
ble asaprlnclpnl,  and  maybe  indicted, con- 
victed, and  punished  as  such,  although 
the  capacity  in  which  he  acted  was  that 
of  a  clerk,  agent,  or  servant  merely. 

Thus,  in  Com.  v.  Dale,  144  Mass.  368,  11 
N.  E.  Rep.  5B4,  the  defendant  was  charged 
with  keeping  open  his  shop  on  the  Lord's 
day.  The  proof  was  that  the  shop  and 
the  business  were  owned  by  another,  and 
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that  the  defendant  was  only  a  clerk  or 
servant.  And  It  was  Insisted  in  defense 
that,' upon  such  a  complaint  and  such 
proof,  the  defendant  could  not  be  rlght- 
TuUy  convicted.  But  the  court  held  other- 
wise. 

"In  misdemeanors,"  said  Chief  Justice 
MoKTON,  "  all  who  knowingly  and  Inten- 
tionally participate  in  the  offense  are  prin- 
cipals, and  may  be  convicted  thereof  either 
jointly  or  severally.  Thus,  it  has  been 
held  that  a  man  who  is  not  the  owner  of 
the  house  or  tenement,  or  of  the  business 
conducted  therein,  but  manages  It  as  the 
-agent  of  another,  may  be  convicted  of 
keeping  a  bawdy-house,  or  a  liquor  nui- 
sance, or  of  maintaining  a  coal-yard  which 
is  a  nnisunce  or  of  keeping  liquors  with 
Intent  to  sell;"  and  he  cites  Com.  v.  Kim- 
ball, 105  Mass.  465,  and  cases  therein  cited  ; 
ajid  Com.  v.  Dowling,  114  Mass.  259,  and 
Com.  v.  O'Reilly,  116  Mass.  15.  And  we 
may  add  State  v.  Murdoch,  71  Me.  454,  in 
this  state. 

It  has  been  decided  in  Massachusetts 
that,  under  their  law,  a  servant  cannot 
be  convicted  of  keeping  a  liquor  nuisance 
upon  evidence  that  he  sold  liquor,  If  the 
sates  were  made  In  the  presence  of  his  em- 
ployer, and  under  his  direct  personal  su* 
?iervIsIon  and  control.  Com.  v.  Churchill, 
36  Mass.  148;  Com.  t.  Oalligan,  144  Mass. 
.171, 10  N.  E,  Rep.  788.  And  on  the  strengh 
of  these  decisions  a  similar  decision  has 
"been  made  In  Rhode  Island.  State  v. 
Gravelln,  16  R.  I.  407,  16  Atl.  Rep.  914. 

But  such  is  n<jt  the  law  In  this  state. 
Our  statute  (Amendatory  Act  1887,  c.  140) 
expressly  declares  that  any  clerk,  agent, 
-or  other  person,  in  the  employment  or 
on  the  premises  nt  another,  who  violates, 
or  In  any  manner  aids  or  assists  in  violat- 
ing, any  act  relating  to  intoxicating  liq- 
uors. Is  equally  guilty  with  the  principal, 
and  shall  suffer  like  penalties.  And,  if 
such  were  the  law  in  Massachusetts,  there 
is  no  reason  to  doubt  that  their  courts 
would  bold  that  any  one  aiding  or  assist- 
ing in  the  keeping  of  a  liquor  nuisance 
might  be  Indicted,  convicted,  and  sen- 
tenced as  if  he  were  the  principal. 

It  Is  the  opinion  of  the  court  that,  in 
this  case,  the  rulings  of  the  Justice  of  the 
superior  court  were  correct,  and  that  the 
motion  in  arrest  of  judgment  was  rightly 
overruled. 

Exceptions  overruled. 

Petebs,  C.  J.,  and  Virgin,  Ijbbbt,  Hab- 
EKLL,  and  WaiTEBOusB,  JJ.,  concurred. 


(88  Me.  41fi)  

Bremner  V.  Inhabitants  of  Newcabtlk. 

{Supreme  Jttdieial  Court  of  Maine,    April  15, 
1891.) 

Imvaijsa  from  DErscrivB  SiaBWA.r—  Kvtdknos. 
On  the  trial  of  an  action  a^inst  a  town 
for  an  injury  occasioned  by  a  defect  in  a  high- 
way, when  one  of  the  issues  in  the  case  was  the 
position  of  a  plank  at  the  end  of  a  bridge,  and 
whether  it  rendered  the  way  unsafe  for  travel- 
ers, evidence  that  other  persons  with  their  vehi- 
cles had  received  injuries  at  the  place  of  the 
alleged  defect  Is  not  admissible  to  show  that  the 
way  is  defective. 

iOffldaU 

Exceptions  from  snpreme  Judicial  court, 
Lincoln  county. 


This  was  an  action  to  recover  da^iages 
sustained  by  plaintiff  through  a  defective 
highway.  The  jury  returned  a  verdict  of 
1200  for  the  plaintiff.    Affirmed. 

L.  M.  Staples,  for  plaintiff.  W.  B.  Hil- 
ton, (or  defendants. 

LiBBEY,  J.  This  is  an  action  against 
the  defendant  town  to  recover  damages 
alleged  to  have  been  received  by  a  defect 
in  a  highway  in  said  town.  The  all^^ 
detect  was  the  position  of  a  plank  at  the 
Newcastle  end  of  the  bridge  across  the 
river  between  that  town  and  Oamarls- 
cotta.  One  Issue  Involved  in  the  case  was 
whether  the  plank  rendered  the  way  un- 
safe for  travelers. 

The  plalntIK  called  one  Dexter  Sanborn 
as  a  witness,  who,  after  describing  the 
position  of  the  plank,  was  asked  by  plain- 
tiff's counsel,  against  the  objection  of  the 
defendant,  this  question:  "In  passing 
from  the  Newcastle  side  on  to  that  bridge, 
what  effect  did  it  hare  upon  yonf  car- 
riage?" The  question  was  admitted,  and 
the  witness  answered :  "  Go  quick  enough, 
and  it  would  yank  you  some. "  He  was 
farther  asked :  "Didn't  yon  break  asprlng 
there?"  to  which  he  was  permitted  to  an- 
swer, under  defendants'  objection:  "I 
broke  a  spring  going  over  that  plank. " 
He  was  further  asked:  "What  kind  of  a 
carriage  was  it  this  spring  was  broken 
on?"  To  this  objection  was  made,  but  It 
was  admitted,  and  the  witness  answered: 
"  A  hack.    I  was  driving  the  hack. " 

We  think  this  was  error.  This  court 
has  quite  recently  held  that  such  evidence 
In  this  class  of  cases  is  not  competent. 
The  practice  in  this  state  has  been  in  ac- 
cordance with  this  rule.  Branch  v.  Lit)- 
bey,  78  Me.  821,  5  Atl.  Rep.  71,  and  cases 
cited. 

The  same  rule  prevails  in  Massachusetts. 
See  cases  cited  In  Branch  v.  Lib  bey,  supra; 
and  in  New  Hampshire,  Hubbard  v.  Con- 
cord, 35  N.  H.  52. 

We  are  aware  that  courts  in  some  other 
Jurisdictions  hold  this  class  of  evidence 
competent,  but  we  think  onr  rule  is  wise, 
and  we  must  adhere  to  it. 

Exceptions  sustained. 

Pbtbks,  C.  J.,  and  Walton,  Viroin, 
Haskbll,  and  Whitbhousb,  JJ.,  con- 
cnrred. 


(83  He.  wn 
Tofts  v.  Grbwbb. 

(Sumreme  Judicial  Court  of  Itatne.   April  11, 
1891.) 

Sals— Rbtvsai.  to  Aoobpt— Hbabubs  or  Dak- 

AOBS. 

For  a  vendee's  refusal  to  accept  and  pay 
for  gfoods  he  has  contracted  to  buy  the  vendor 
may  recover  for  damages  the  difference  between 
the  market  value  of  the  poods  at  the  time  acd 
place  stipulated  for  delivery  and  the  oontzact 
price,  together  with  the  expenses  of  reselling  the 
same ;  and  this  rale  prevails  whether  the  articles 
are  merely  some  of  the  manufactures  of  the  ven- 
dor which  he  has  on  hand,  or  are  manufactured 
in  some  particular  way  especially  fOr  the  vendee, 
at  his  request;  nor  does  the  rule  yield  when  the 
action  declares  specially  on  the  contract  for  the 
lull  price.  The  nature  of  the  facta,  rather  than 
the  form  of  the  action,  mlea  the  damages. 
(Official.) 
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Exceptions  from  superior  eoort,  Cam- 
berland  county. 

Action  of  asBumpait  tor  n  breach  of  con- 
tract for  Bale  of  a  soda-fountain. 

Ciarence  Hale,  for  plaintiff.  Drummond 
A  Drummond,  tor  defendant. 

Pbtsbb,  J.  It  becomes  Immaterial 
wbetber  the  writing  slg^ied  by  the  parties 
tn  this  case  be  considered  a  contract  of 
sale  or  a  contract  to  manufacture  an  ar> 
tlcle  upon  the  order  of  the  defendant,  inas- 
much  as  we  feel  convinced  that  the  rule  of 
damaiges  would  be  the  same  in  this  state 
whether  it  be  the  one  or  the  other  kind  of 
contract. 

The  defendant  ordered  a  aoda-fountaln  of 
the  plaintUt,  which  wasmanufactured  and 
tendered  to  him,  and  the  price  demanded. 
It  is  admitted  that  the  plaintirt  performed 
all  the  requirements  of  the  contract  resting 
on  him,  and  that  the  defendant  without 
legal  excuse  failed  tn  perform  bis  part  of 
the  obligation,  utterly  refusing  to  pay  for 
or  accept  the  property.  Tbe  action  is 
special,  reciting  that,  although  tbe  plaln- 
tlfl  has  performed  bis  promise,  tbe  defend- 
ant refuses  to  perform  his,  the  plaintiff 
claiming  to  recover  for  the  breach  tbe  full 
contract  price  of  the  article  sold. 

Tbe  general  rule  Is  familiar  that  for  the 
vendee's  failure  to  receive  and  pay  for  the 
goods  be  has  contracted  tor  the  vendor 
may  recover  the  dlHerence  between  the 
market  value  at  the  time  and  place  stipu- 
lated for  delivery  and  the  contract  price, 
together  with  the  expenses  of  reselllntc 
the  property.  The  general  rule  is  not  ques- 
tioned, but  the  plaintiff  contends  that  a 
special  and  more  equitable  rule  governs 
when  a  vendor  has  manufactured  the  ar- 
ticle after  a  particular  pattern  upon  the 
order  of  tbe  vendee,  who  refuses  without 
excuse  to  accept  the  same.  The  plaintiff 
says:  "I  have  done  all  I  bargained  to  do, 
and  now  tbe  defendant  should  be  com- 
pelled to  do  what  he  bargained  to  do, 
namely,  to  pay  the  contract  price." 

We  feel  that  there  is  force  in  the  plain- 
tiff's position,  supported  as  It  is  by  con- 
siderable authority ;  but  we  are  inclined 
to  believe  that  there  should  be  but  one 
rale  of  damages  In  cases  where  a  vendee 
reuses  to  accept  goods  which  hehas  agreed 
to  purchase,  whether  the  article  to  be  de- 
livered to  the  vendee  is  already  in  existence 
or  is  to  be  manufactured  on  his  account. 
Wherein  does  the  general  rule  fall  to  fur- 
nish an  efficacious  remedy  ?  The  vendor 
was  to  receive  in  this  case  money  and 
notes.  While  the  law  fully  recognizes  the 
obligation  of  the  vendee,  and  cannot  re- 
quire specific  performance,  it  undertakes 
to  make  full  reparation  by  allowing  recov- 
ery for  all  tbe  damages  sustained.  What 
difference, practically, can  thetebe  between 
a  seller  receiving  tbe  consideration  wholly 
from  the  vendee  or  partly  from  him  and 
the  balance  from  some  one  else?  The  law 
In  its  own  way  obtains  for  the  vendor  an 
equivalent  for  full  execution  of  tbe  con- 
tract. 

There  are  courts  which  have  held  that. 
In  all  cases  where  a  vendee  refuses  to  ac- 
cept the  goods  contracted  for  by  him,  the 
vendor  may  recover  the  contract  price  as 
damages.    There  is   a  stronger  leaning 


among  Judges  towards  tbe  distinction  set 
Qp  in  the  present  case,  in  favor  of  applying 
such  a  principle  only  when  the  contract 
ciUls  for  an  article  to  be  manufactured  es- 
pecially for  tbe  vendee.  The  ground  upon 
which  this  doctrine  is  defended  by  its  ad- 
vocates is  that  the  peculiariy  manufact- 
ured article  is  of  little  value  to  any  one 
besides  the  vendee,  it  of  any  marketable 
value  whatever.  Tbe  answer  to  this  posi- 
tion is,  of  course,  that  the  less  tbe  goods 
are  worth  to  sell  in  the  market  the  more 
tbe  plalntltf  recovers,  and,  if  they  are 
worth  nothing  at  all,  then  he  recovers  the 
full  contract  price.  But  such  a  result  is 
]u8t  as  logically  attainable  under  the  ap- 
plication of  the  general  as  by  any  special 
rule.  The  great  ground  of  objection  tu 
the  rule  Invoked  hy  the  plalntlll  is  that, 
where  there  has  been  no  acceptance  of  the 
property,  the  title  stlU  remains  in  the 
vendor,  liable  to  be  taken  tor  his  debts, 
or  pass  to  his  assignee  in  bankruptcy,  or 
be  sold  by  him  to  another  purchaser.  A 
tender  does  not,  in  our  law,  transfer  the 
title  to  the  vendee.  The  facts  show  that 
the  plaintitt  was  to  retain  title  to  the 
fountain  until  the  price  should  be  paid, 
but  the  defendant  refused  to  make  the 
partial  cash  payment  called  tor  by  the 
terms  of  sale,  or  to  accept  any  possession 
or  control  of  the  property,  so  that  even 
an  equitable  title  to  the  property  did  not 
pass  to  him. 

The  rule  invoked  here  has  not  been  much 
noticed  in  the  English  law,  but  finds  its 
principal  support  in  this  country,  and  still 
even  here  It  will  be  found,  we  think,  to  be 
in  contradiction  of  most  of  the  authorities. 
The  first  case  in  this  country  sustaining 
this  special  rule  was  Bement  v.  Smith,  15 
Wend.  493.  In  Dustan  v.  McAndrew,  44  N. 
Y.  72,  although  tbe  case  called  for  no  such 
classification,  the  opinion  formulates  the 
law  on  the  point  in  question  in  the  follow- 
ing manner:  (1)  Tbe  vendor  may  store  or 
retain  the  property  for  the  vendee,  and 
suehimforthe  entire  purchase  price;  (2) 
or  he  may  sell  the  property,  acting  as 
agent  of  the  vendee,  and  recover  the  differ- 
ence between  the  contract  price  and  the 
price  obtained  on  such  resale ;  (3)  or  he 
may  keep  the  property  as  his  own,  and  re- 
cover the  difference  between  market  price 
and  tbe  contract  price.  This  formulary 
seems  tn  havecrept  into  several  text-books, 
receiving  more  or  less  approbation  from 
tbe  authors.  The  special  rule  was  apr 
proved  In  Massachusetts,  as  limited  to 
cases  where  the  article  to  be  sold  was 
stock  in  a  corporation,  the  vendor  having 
tendered  tbe  certificate  made  out  in  the 
name  of  the  vendee.  Thompson  v.  Alger,  12 
Mete.  (Mass.)  428.  The  court  there  said,  in 
response  to  a  suggestion  that  the  general 
rule  should  apply:  "iSuch  would  be  tbe 
general  rule  as  to  contracts  for  the  saJe  of 
personal  property,  and  such  rule  would  do 
entire  justice  to  the  vendor.  He  would 
retain  the  property  as  fully  in  his  own 
hands  as  before,  and  a  payment  of  tbe 
dlflerence  between  the  market  price  and 
that  stipulated  would  fully  indemnify 
blm."  The  most  es haustive  case  cited  in 
plaintiO's  behalf  Is  Sbawhan  v.  Van  Nest, 
25  Ohio  St.  490,  reported  also  with  a 
lengthy  editorial  note  in  15  Amer.  Law 
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Bes.  (N.  S.)  1&8.  'i'he  opinion  relies  tor 
support  largely  on  the  case  of  Bement  v. 
Smith,  aupra,  and  Ballentine  y.  Robinson, 
46  Pa.  St.  177.  The  author  ot  the  note  re- 
ferred to,  after  quoting  from  Laubacb  v. 
Laabach,  73  Fa.  St.  892,  as  holding  a  doc- 
trine at  variance  with  the  preceding  Penn- 
oylvania  case,  closes  his  observations 
with  the  following:  "It  must  be  admitted 
that  Ballentine  v.  Robinson,  and  Bement 
▼.  Smith,  and  the  principal  case,  can  only 
be  reconciled  with  what  appears  to  be  the 
general  line  ot  the  authorities,  by  saylug 
that  in  them  tender  by  the  vendor,  or  con- 
duct araountingto  an  acceptance  upon  the 
part  of  the  vendee,  was  considered  to  have 
passed  the  property  in  the  goods  to  the 
latter.  In  the  contract  upon  which  the 
principal  case  was  brought,  the  plaintiff's 
shop  was  fixed  as  the  place  ot  delivery, 
and  It  might  be  argued  that  the  comple- 
tion of  the  carriage  at  the  time  and  place 
appointed  amounted  to  delivery.  But  the 
unquallfled  position  laid  down  in  the  rulA 
that,  when  the  vendee  refuses  to  receive 
the  goods  upon  tender,  the  vendor  may 
store  or  retain  them,  and  sue  for  the  con- 
tract price,  though  adopted  by  Sedgwick 
and  Parsons,  does  not  seem  borne  out  by 
the  authorities."  Since  this  note  was 
written,  the  editors  of  the  Heventh  edition 
ot  Sedgwick  on  Damages  sayin  note,  (vol- 
ume 1,  p.  596:)  "We  do  not  think  the  dis- 
tinction taken  in  Shawhan  v.  Van  Nest 
can  be  supported."  It  Is  also  said  in  note 
on  same  page  •  "This  [the  doctrine  of  the 
text]  now  is  held  to  be  the  proper  rule 
only  where  the  title  has  passed."  See 
numerous  cases  cited  in  note,  Ben].  Sales, 
<7thEd.)§758. 

A  formidable  barrier  against  the  plain- 
tiff's recovery  upon  the  theory  of  damages 
claimed  by  him  is  that  the  question  has 
been  virtually  decided  in  this  state  against 
such  theory.  In  Atwood  v.  Lucas,  53  Me. 
508,  it  was  held  that  an  action  of  assump- 
sit for  goods  sold  and  delivered  cannot 
be  sustained  where  the  goods  have  not 
been  accepted  by  the  vendee.  In  Moody  t. 
Brown,  34  Me.  107,  it  was  held  that  such 
an  action  would  not  lie,  although  the  ar- 
ticles claimed  to  be  sold  were  manufact- 
ured after  a  peculiar  pattern  for  the  spe-' 
cial  nse  of  the  vendee,  who  refused  to  ac- 
cept them  when  tendered  to  him.  In  the 
latter  case  the  action  did  not,  as  the  pres- 
ent action  does,  allege  a  claim  against  the 
defendant  for  damages  for  not  accepting 
and  paying  for  the  goods,  but  went  upon 
the  theory  ot  goods  sold  and  title  passed. 
But  no  qaestion  of  pleading  was  discussed 
In  the  case,  and  the  opinion,  taking  no  ob- 
lectloD  to  the  declaration,  determines  that 
upon  the  facts  in  proof  no  more  damages 
were  recoverable  than  the  difference  be- 
tween contract  price  and  market  value. 
The  case  was  decided  on  the  legitimate 
effect  of  the  tacts,  and  not  upon  the  form 
of  the  action.  The  court  dissents  from  the 
doctrine  of  the  case  of  Bement  v.  Smith, 
15  Wend.  493,  before  cited,  as  wrong  in 
principle,  and  contradictory  "  to  the  resnlt 
ot  the  best  considered  cases." 

Bnt  then  we  are  confronted  with  the 
case  of  Oatman  v.  Walker,  33  Me.  67, 
where  the  plaintiff  was  allowed  to  recover 
against  the  defendants  the  contract  price 


ot  land  which  tbeybad  agreed  to  purchase 
of  the  plaintiff,  afterwards  repnidlatbig 
their  contract.  The  facts  do  not  appear 
to  be  tolly  reported,  but  it  looks  like  a 
case  where  the  defendants  were  to  repur- 
chase a  parcel  of  land  they  had  convoyed 
to  the  plaintiff,  thereby  rescinding  a  for- 
mer contract.  Such  a  case  may  be  an  ex- 
ception to  the  g^eneral  rule.  Laubacb  v. 
Laubach,  78  Pa.  St.  387,  before  cited.  The 
opinion  in  a  few  words  merely  follows  the 
case  ot  Alna  v.  Plummer,  4  Me.  258,  where 
the  same  rule  was  adopted  without  argu- 
ment or  explanation,  and  barely  with 
words  from  either  counsel  or  court.  In 
both  casps  the  decision  was  an  assump- 
tion merely.  The  case  of  Railroad  Co.  v. 
Evans,  6  Gray,  25,  strongly  antagonises 
those  cases,  the  opinion  in  the  case  citing 
a  long  list  ot  authorities  in  support  of  a 
contrary  doctrine. 
Exceptions  sustained. 

Walton,  Virgin,  Libbby,  HaLaKEL,i,,and 
Whitebouse,  JJ.,  concurred. 


(8S  Us.  «]6) 


WxBB  V.  Fuluib  et  al. 

(Supreme  Judicial  Court  of  Maine.    Aprit  11, 
1891.) 

Statutb  op  LiMrTATiONs — Plbadiko. 

It  la  generally  too  latd  in  salt  in  equity  to 
Interpose  a  plea  of  limitations  after  the  master's 
report  is  in,  where  the  point  was.  not  taken  on 
demnrrer  or  in  answer,  altboiush  it  is  within  the 
puwer  of  the  court,  in  the  furAeranoe  of  .)ustioe, 
to  allow  the  plea  in  an  extreme  case  at  any  time. 
Bee  Webb  v.  Fuller,  77  Me.  668,  1  AU.  Itop.  787. 
(PffloUil.) 

Appeal  from  supreme  Judicial  court, 
Waldo  county. 

Webb  *  Webb,  forplalotltf.  W.  H.  Fog- 
ler,  for  defendants. 

Pbtbrs,  C.  J.  This  case  was  beard  on 
demnrrer,  (77  Me.  668,  1  Atl.  Rep.  737;) 
afterwards  presented  on  special  Issues  to 
a  jury,  they  rendering  a  verdict  for  the 
complainant,  which  was  sustalnud  by  the 
full  court ;  then  sent  to  a  master,  who 
made  a  report;  and  lastly  beard  by  a 
judge  sitting  inchancery,  who  filed  a  decree 
for  the  complainant.  The  respondents 
appealed  from  the  decree,  when  upon  mo- 
tion of  the  complainant,  the  sitting  judge 
declared  such  appeal  to  be  frivolous  and 
intended  for  delay,  and  certified  the  case 
to  the  court  under  the  pro  vision  of  Rev. 
St.  c.  77,  §  34,  la  order  that  the  pending 
questions  may  recdve  a  speedy  deter- 
mination. 

We  have  examined  and  considered  all 
matters  legitimately  presented,  and  think 
that  only  a  single  position  taken  for  the 
defense  need  be  spoken  ot.  The  statute 
ot  limitations  is  relied  on  in  defense  of 
some  of  the  items  of  claim  allowed  by  the 
master.  The  polntbavlng  been  unnoticed 
on  demurrer  and  in  the  answers  setting 
up  a  general  defense  to  the  bill.  It  comes 
too  late  at  this  stage  of  the  case  to  be 
favored,  although  the  court  is  not  with- 
out power,  in  the  furtherance  of  justice,  to 
allow  the  plea,  even  as  lata  as  this,  to  be 
Interposed. 

The  character  of  the  case  forbids  oar 
extending  any  such  indulgence  to  the  de- 
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fendantB,  and  tbe  plea  wunld  be  nnavalW 
Ing  U  it  were  allowed  to  be  made.  While 
tbe  property  songlit  to  be  recovered  from 
tbe  defendants  was  received  by  them  more 
than  Biz  years  before  the  complainant's 
Intestate  died,  there  having  been  nu  assert 
tlon  o(  claim  by  her  in  her  life>time,  the 
jnry  found  that  it  was  gotten  from  her  by 
nndne  influence;  that  she  had  not  mental 
capacity  to  act  in  the  matter  for  herself; 
xnd  that  she  continued  iu  such  condition 
until  she  died.  Decree  afBrmed,  with 
costs. 

LiBBEY,  Emery,  Fustbb,  Habkbll,  and 
Wbitbhol'be,  JJ.,  concurred. 


(U  Me.  641) 

Inhabitants  of  Phillips  v.  County  Com- 
mibsionbbb  of  franklin  cocnty. 

(Supreme  JvMekA  Court  of  ilfaine.    Jnne  1, 
1891.) 

HiGRWAT— OBnOnONg  TO  RSPOBT  OF  COMlflS- 
aiONEBS. 

Where  an  appeal  haa  been  taken  from  the 
decision  of  coanty  commiasloners  in  laying  oot  a 
htghww,  all  obieotlons  to  their  }tirisaictIon,  or 
their  otnerwiiie  invalid  proceedings,  m^  be  taken 
when  the  report  of  the  committee  is  offered  for 
acceptance.  If  not  then  taken,  no  writ  of  cerMo-' 
rartwiU  be  sustained  to  qaash  their  proceedings. 
(C>0icial.) 

Exceptions  from  supreme  Judicial  conyrt, 
Franklin  county. 

F.  E.  TImberlake,  for  i>etitionen.  P.  A. 
Sawyer,  for  respondents. 

ViBGiN,  J.  When  an  appeal  has  been 
taken  from  the  decision  of  County  com- 
missioners in  laying  out  a  highway,  all 
objections  to  their  Jurisdiction  or  their 
otherwise  Invalid  proceedings  may  be 
taken  when  the  report  of  the  committee 
is  offered  for  acceptance  In  the  supreme 
Judicial  court.  Small  V.  Pennell,  81  Me. 
267;  Scarborough  v.  Commissioners, 41  Me. 
605;  Goodwin  v.  Commissioners,  60  Me. 
328;  Hodgdon  v.  Commissioners,  68  Me. 
226;  White  v.  Commissioners,  70  Me.  317, 
323.  And  if  not  then  'taken,  no  writ  of 
eertiora.ri  will  be  sustained  to  quash  their 
proceedings.  Monaghan  ▼.  Longfellow, 
82  Me.  419, 19  Atl.  Rep.  867. 

Exceptions  overruled. 

Petebs,  C.  J.,  and  Walton,  Libbby, 
Haskrll,  and  Whitbhoosb,  JJ.,  con- 
curred. 

(83  Me.  48» 

Jn  re  Dban. 

(Suiareime  JuditAal  Court  of  Maine.   Hay  30, 

1891.) 

AlUKS — NATTntALIZATJON— JfTKISDICnOX. 

The  mnnlcipal  oourt  of  the  city  of  Bidde- 
ford,  Jannary  24,  18S8,  did  not  have  a  clerk, 
within  the  intent  and  meaning  of  the  federal  stat- 
ute, (Rev.  St  IT.  8.  I  8165.)  and  therefore  had  no 
Jurisdiction  over  applications  for  natarallzation 
of  aliens,  and  no  airtnority  to  receive  and  record 
their  declarations  of  Intention  to  become  nat- 
uralized. 
(Offlelal.) 

Exceptions  from  sapreme  Judicial  conrt, 
York  county. 

T.22A.no.9— 25 


W.  F.  Lant  and  JJ.  P.  Tapley,  for  peti- 
tioner.   B.  H.  Barbank,  opposed. 

Wbiterodbb,  J.  This  is  an  application 
by  an  alien  seeking  to  become  a  dtlxen 
(rf  tbe  United  States.  As  evidence  of  the 
previous  declaration  of  his  intention  to 
be  naturalised,  required  by  the  act  of  con. 
gress,  tbe  applicant  produced  a  copy  of  a 
declaration  made  by  him  January  24. 
1888,  before  Edwin  J.Oaxu,  recorder  of 
the  municipal  conrt  of  the  city  of  Bldde- 
ford,  attested  by  "Edwin  J.  -  Cram, 
Recorder. "  Under  the  federal  statutes,  on- 
ly those  courts  that  are  authorized  to 
naturalise  are  authorised  to  receive  and 
record  this  declaration  of  intention.  The 
qneetion  here  presented,  therefore,  is 
whether  the  municipal  conrt  of  Biddeford 
was  a  court  of  competent  authority,  un- 
der the  laws  of  tbe  United  States,  to  ad- 
mit aliens  to  citlsenship.  The  presiding 
Judge  ruled  that  It  was  not,  and  tor  tbat 
reason  dismissed  tbe  petition. 

Tbe  federal  constitution  conters  upon 
congress  the  power  "  to  establish  an  uni- 
form rule  of  naturalization."  In  the  ex- 
ercise of  this  authority,  congress  enacted 
the  statute  of  April  14,  1802,  prescribing 
tbe  conditions  of  naturalization.  By 
tbat  act  the  preliminary  declaration 
might  be  made  on  oatb  or  affirmation 
"before  the  supreme,  superior,  district, 
or  Circuit  court  uf  some  one  of  tbe  states." 
Then  follows  this  provision  .in  tbe  third 
section  of  the  act :  "And  whereas,  doubts 
have  tirisen  whether  certain  courts  of 
record  in  some  of  the  states  are  included 
within  the  description  of  district  or  cir- 
cuit courts,  be  It  further  enacted  that  any 
court  of  record  in  any  Individual  state 
having  common-law  JurlBdlction,  and  a 
seal  and  clerk  or  prothonotary,  shall  be 
considered  a  district  court,  within  the 
meaning  of  this  act."  In  section  2165  of 
tbe  last  revision  of  tbe  United  States  stat- 
utes, tlie  courts  thus  authorized  to  nat- 
uralise aliens  are  specified  and  descrltwd 
as  follows :  "  A  circuit  or  dis  trict  court  of 
tbe  United  States,  or  a  district  or  sn- 
preuie  court  of  tbe  territories,  or  a  court 
of  record  of  any  of  the  states  having  com- 
mon-law Jurisdiction  and  a  seal  and 
clerk. " 

1.  Was  the  municipal  court  of  the  city 
of  Biddeford,  January  24,1888,  a  "oourt 
of  record,  having  common-law  Jurisdic- 
tion," within  the  meaning  of  tbe  act  of 
congress  of  April  14, 1802? 

Section  1  of  chapter  151  of  the  Public 
Laws  of  1856,  and  acts  amendatory  there- 
of, establishing  the  mnniulpBl  eourtof  Bid- 
ddford  as  consituted  January  24, 18S8i  pro- 
vide that  it  "shall  be  a  court  of  record, 
with  a  seal ;  and  said  court  shall  consist 
of  one  Judge,  to  be  appointed,  qualified, 
and  hold  his  office  according  to  the  con- 
stitution;  and  shall  exercise  concurrent 
Jarlsdictlon  with  justices  of  the  peace  and 
quorum  over  all  matters  and  things,  civil 
and  criminal,  within  the  county  of  York, 
as  are  by  law  within  tbe  jurisdiction  of 
Justices  of  tbe  peace  and  quorum  in  said 
county;  and  original  Jurisdiction  con- 
current with  tbe  supreme  Judicial  court  in 
all  civil  actions  in  wfaicb  tbe  debt  or  dam- 
ages shall  not  exceed .  the  sum  of  one  bun- 


Digitized  by 


Google 


ATLANTIO  REPOBTEB,  VOL.  22. 


(Me. 


dred  dnllara;  and  ehall  have  original  Juris- 
diction cnncarrent  wltb  the  eDpreme  ]ndl- 
clal  court  ov<*r  crimes,  oOenses,  and 
misdemeanors  committed  In  said  county 
which  are  by  law  punishable  by  Hne  not 
ezceedinif  twenty  dollars,  and  by  Impris- 
onment In  the  county  Jail  not  exceeding 
three  months. " 

Section  4  provides  that  "It  shall  be  the 
dnty  of  the  judge  of  said  court  to  malce 
and  keep  the  records  of  said  court,  or 
cause  the  same  to  be  made  and  kept,  and 
to  periorm  all  other  duties  required  of 
similar  tribunals;  and  copies  of  the  rec- 
ords ut  said  court,  duly  certified  by  the 
Judge,  shall  be  legal  evidence  in  all 
courts." 

Section  5  is  as  follows :  "ThA  Judgeshall 
appoint  a  recorder,  who  shall  be  a  justice 
of  the  peace  and  of  the  quorum,  duly  qual- 
ified, who  shall  be  sworn  by  said  judge, 
and  who  shall  keep  the  records  of  said 
court  when  requested  so  to  dfj  by  said 
Judge;  and,  In  case  of  absence  from  the 
court-room  or  sickness  of  the  Judge,  or 
whenever  requested  by  him  so  to  do,  or 
when  the  office  of  Jndge  shall  be  vacant, 
the  recorder  shall  have  and  exercise  all 
the  powers  of  the  judge,  and  perform  all 
the  duties  required  In  this  axit  of  thejudge, 
and  generally  shall  be  fully  empowered  to 
sign  and  to  Issue  all  processes  and  papers 
and  do  all  acts  as  fully,  and  withthesame 
effect,  as  the  Jndge  could  do  wereheactlng 
in  the  premises;  and  the  signature  of  the 
recorder,  as  such,  shall  be  sufficient  evi- 
dence of  his  right  to  act  instead  of  the 
Judge,  without  any  recital  of  the  act  here- 
inbefore named,  aathoricing  him  to  act. 
When  the  office  of  Judge  Is  vacant,  the  re- 
corder shall  be  entitled  to  the  fees;  In  all 
other  cases  be  shall  be  paid  by  the  judge. " 
Chapter  247  of  the  Special  Laws  of  1887  pro- 
vides that  the  Judge  shall  receive  an  annu- 
al salary  of  f  1,400,  which  shall  be  In  full 
for  all  his  services  and  the  services  of  the 
recorder. 

The  "court  of  record  "  required  by  the 
federal  statute  Is  not  simply  a  tribunal 
that  has  a  recording  officer  and  seal,  and 
in  tact  keeps  a  permanent  record  of  Its 
proceedings:  for  the  probate  court  and  the 
court  of  the  county  commissioners  would 
fulfill  all  of  these  requirements,  and  yet 
neither  of  these  tribunals  Is  deemed  to  be 
technically  a  dourt  of  record.  It  must  be 
an  organized  Judicial  tribunal,  having  at- 
tributes and  exercising  functions  inde- 
pendently of  the  person  of  the  magistrate 
designated  grenerally  to  bold  it,  and  pro- 
ceeding according  to  the  course  of  the 
common  law.  It  Is  distinguishable  from 
the  case  of  a  Justice  of  the  peace  on  whom 
personally  certain  judicial  powers  are 
conferred  by  law.  Ex  parte  Oladhill,  8 
Mete.  (Mass.)  168;  And.  Law  Diet. 

Two  centuries  ago,  In  the  case  of  Groen- 
velt  V.  Burwell,  1  Salk.  200.  Chief  Justice 
Holt  said :  "  Whenever  a  power  Is  given 
to  examine,  hear,  and  punish,  it  is  a  judi- 
cial power,  and  they  In  whom  it  Is  reposed 
act  as  judges ;  and  wherever  there  is  Juris- 
dltion  erected  with  power  to  fine  and  im- 
prison, that  is  a  court  of  record,  and 
what  is  there  done  is  matter  of  record. " 
Blackstone  adopts  this  statement,  add- 
ing that  the  proceedings  of  a  court  of  rec- 


cord  are  enrolled  for  a  pert>etual  memori- 
al ;  and  then  distinguishes  a  "court  not  of 
record  "  as  one  that  can  "  hold  no  plea  of 
matters  cognizable  by  the  common  law, 
unless  under  the  value  of  forty  shillingM, 
nor  of  any  forcible  injury  whatever."  3 
Bl.  Comm.  24.  Thus  in  Woodman  v. 
Somerset,  87  Me.  88,  Chief  Justice  Sheplet 
says:  "A  court  of  record  Is  one  which 
has  jurisdiction  to  fine  or  imprison,  or 
one  having  jurisdiction  nf  civil  cases  above 
forty  shillings,  and  proceeding  accordim; 
to  the  course  of  the  common  law."  It 
was  a  distinguishing  feature  of  it  that  at 
common  law  Its  judgments  were  reviewa- 
ble only  by  writ  of  error.  Accordingly  in 
Ex  parte  Gladhill,  supra,  Chief  Justice 
Shaw  says  of  the  police  court  of  Lowell  in 
1844:  "We  are  of  opinion  that  it  is  a 
court  of  record,  coming  within  the  de- 
scription of  the  act  of  congress.  It  pos- 
sesses all  the  characteristicAof  a  court  of 
record.  Section  six  directs  the  keeping 
of  a  fair  record.  It  is  not  necessary  to 
decide  here  whether  a  justice's  court  is  a 
court  of  record.  The  point  is  lelt  unde- 
cided In  Smith  V.  Morrison,  22  Pick.  430. 
That  a  writ  of  error  will  He  on  a  justice's 
judgment  is  well  settled,  and  the  object  of 
a  writ  of  error  is  to  remove  a  record.  It 
will  not  lie  to  a  Judgment  of  a  probate 
court,  because  not  technically  a  court  of 
record.  Probably  the  result  may  be,  from 
anexan^inatlonof  all  the  statates  regalat- 
Ing  the  Jurisdiction  of  Justices  of  the  peace, 
that  theircourts  will  be  regarded  as  courts 
of  record  for  some  purposes,  but  not  in  all 
respects.  But  we  think  the  decision  in 
this  case  does  not  depend  upon  the  legal 
character  of  the  courts  neld  by  justices 
of  the  peace.  Many  powers  are  vested  in 
the  police  court  of  Lowell  not  conferred 
on  justices  of  the  peace;  its  constitntlon 
Is  different  and  its  mode  of  proceeding  Is 
different.  That  this  court  exercises  a 
common-law  Jurisdiction  there  Is  no 
doubt;  It  la  authorized  to  hear  and  deter- 
mine all  complaints  and  prosecutions  in 
like  manner  as  justices  of  the  peace,  and 
has  Jurisdiction  of  all  civil  suits  and  ac- 
tions cognizable  by  a  Justice  of  the  peace." 
In  Ex  parte  Cregg,  2  Curt.  98,  Judge  Cub- 
Tis  says:  "We  see  no  sound  reason  to 
doubt  that  the  police  court  of  Lynn  was 
a  court  of  record  having  common-law  Jn- 
rtsdlctlon."  But  it  was  held  that  thecourt 
did  not  have  a  clerk,  and  therefore  did 
not  possess  authority  to  naturalize.  To 
the  same  effect  was  the  decision  in  State 
V.  Whittemore,  50  N.  H.  345,  holding  that 
the  police  court  of  Nashua  was  a  court  of 
record  having  common-law  JurlBdiction, 
but,  not  having  a  clerk,  did  not  have  Ju- 
risdiction over  applications  for  naturaliza- 
tion. See,  also,  Wbeaton  v.  Fellows,  & 
Wend.  876,  and  Hutkoff  t.  Domoreet,  108 
N.  Y.  88«,  8  N.  E.  Rep.  899. 

But  does  the  municipal  court  of  Bldde- 
ford  have  "common-law  Jurisdiction"  to 
the  extent  contemplated  by  the  federal 
statute?  With  respect  to  this  inquiry,  it 
is  proper  to  remark  that  we  have  no  na- 
tional common  law  In  the  TTnlted  States, 
distinct  from  that  adopted  by  the  several 
states,  each  for  Itself,  except  so  far  as  the 
history  of  the  English  common  law  may 
be  involved  la  the  interpretation  of  the 
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federal  conutitntion.  Tbe  ]ndlclal  decis- 
ioQB,  the  nsageti  and  cuBtoms,  ot  the  re- 
apective  states  determine  to  what  extent 
the  common  law  baa  been  Introduced. 
What  ia  common  law  lu  one  state  may 
not  be  so  considered  in  another.  Wbeaton 
V.  Peters,  8  Pet.  658;  Smith  v.  Alabama, 
124  n.  S.  478,  8  Sup.  Ct.  Rep.  564.  It  must 
also  be  remembered  that  we  have  no  state 
coorts  in  this  country  derlvlns  their  ex- 
istence Irom  the  common  law.  Theyare 
all  established  either  by  the  proTlsIons  ot 
tbe  organic  law  or  by  leginlatlve  enact- 
ment. Their  Jurisdiction  is  not  uniform. 
Some  of  them  have  only  a  special  juris- 
diction limited  as  to  amounts  or  subjects 
in  controversy.  Ot  this  character  are  the 
superior courtsof  this  state;  yetit  would 
not  be  questioned  that  they  have  "com- 
mon-law "  jurisdiction.  "By  'Bultsatcom- 
moo  law,'  In  the  conBtltutlou,"  says 
Judge  Story  In  Parsons  t.  Bedford,  3 
Pet.  443,  "is  meant  not  merely  suitB  which 
the  common  law  recogniced  among  its 
old  and  settled  proceediugs,  but  suits  in 
which  legal  rights  were  to  be  aHcertained 
and  determined  in  contradistinction  to 
those  where  equitable  rights  alone  were 
recognized  and  equitable  remedies  admin- 
istered. " 

Courts  of  "common-law  jurisdiction" 
are  such  as  "exercise  their  powers  accord- 
ing to  the  course  of  the  common  law.  It 
was  not  meant  that  they  should  have  all 
common-law'  jurisdiction  over  every  class 
of  sabjects,  including  all  civil  and  criminal 
matters.  If  so,  few  courts  could  be  found 
In  this  country  having  tbe  requisite  com- 
mon-law Jurisdiction."  People  v.  Mc- 
Oowan,  77  111.  644.  So  also  in  Re  Conner, 
89  Cal.  98,  the  court  says:  "Tbe  term 
'common-law  jurisdiction'  is  capable  ot 
no  otber  meaning  than  jurisdiction  to  try 
and  decide  causes  which  were  cognizable 
by  thecourts  of  law  onder  what  Is  known 
as  tbe  'common-law  of  England.'  The 
act  does  not  require  that  courts  shall 
have  all  the  common-law  jurindiction 
which  pertains  to  all  claases  of  actions. 
It  is  enough  if  it  has  'common-law  Juris-- 
diction.' "  Again,  In  U.  S.  v.  Power,  14 
Blatctaf.  223,  tbe  court  says:  "The  statnte- 
ot  the  United  States  does  not  require  of 
courts,  antborlsed  to  entertain  applica- 
tions for  naturalization,  that  they  sliall 
have  all  tbe  Jurisdiction  possessed  by  any 
court  of  law.  .  If  the  court  may  exercise 
any  part  of  that  Jurisdiction,  it  is  within 
the  language  nf  the  statute,  and  its  mean- 
ing as  well. "  To  the  same  effect  Is  Mor- 
gan V.  Dudley,  18  B.  Mon.  693.  See,  also. 
People  V.  Pease,  80  Barb.  588;  £x  parte 
Burkhardt,  16  Tex.  470,  and  Mills  v.  Mc- 
Cabe,  44  111.  194. 

2.  It  is  admitted  that  tbe  mnniclpal 
court  of  Biddeford  bad  a  seal ;  and  assum- 
ing, without  deciding,  that  it  was  a  court 
ot  record,  having  common-law  Jurisdic- 
tion, within  the  meaning  of  the  act  of  con- 
gress, did  it  also  have  a  clerk,  within  tbe 
meaning  of  tbe  federal  statute?  Tbe  lan- 
guage of  this  statute  seems  to  Imply  that 
there  may  be  courts  of  record  having 
common-law  jurisdiction, and  aseal,  with- 
out a  clerk,  and  that  such  courts  are  not 
embraced  by  the  terms  of  the  act.  And 
thila  Is  the  construction  which  It  has  re> 


ceived  from  eminent  judicial  aatbority. 
The  court  must  have  a  clerk  distinct  from 
the  judge;  not  necessarily  an  officer  de- 
nominated "clerk,"  but  a  permanent  "re- 
cording officer,  charged  with  the  duty  ot 
keeping  a  true  record  of  its  doings,  and 
afterwards  of  authenticating  them." 
Shaw,  C.  J.,  in  Ex  parte  Oladhill,  Ez 
parte  Cregg,  and  State  v.  Wblttemore,  su- 
pra. The  court  contemplated  by  the  act 
of  congress  has  an  organized  existence. 
It  is  Impersonal.  The  judge  1b  one  of  tbe 
constituent  parts  of  the  organization; 
the  clerk  is  another  and  a  separate  and  an 
independent  element.  The  essential  func- 
tion of  the  clerk  Is  to  make  and  keep  the 
records,  and  give  them  legal  verification 
by  bis  attestation  and  the  use  of  the  seal. 

By  those  sections  of  tbe  act  establishing 
tbe  municipal  court  of  Bldtleford,  above 
quoted,  the  responsible  duty  of  making 
and  keeping  the  records  of  the  court  is  im- 
posed upon  the  Judge  and  not  upon  the 
recorder.  There  is  no  duty  of  making  and 
keeping  tbe  records  imposed  upon  the  re- 
corder by  law.  He  Js  to  keep  the  records 
ot  the  court  only  when  requested  so  to  do 
by  the  judge.  Furthermore,  the  recorder 
of  thlB  court  cannot  authenticate  by  his 
attestation  any  copies  of  records  "  made 
and  kept 'by  the  Judge,  or  kept  by  him- 
self at  the  request  of  the  judge.  Only  such 
copies  of  the  records  as  are  "duly  certified 
by  the  judge  shall  be  legal  evidence  in  all 
conrts. "  The  authority  to  appoint  a  re- 
corder was  conferred  upon  the  judge,  not 
for  the  purpose  ot  creating  a  fixed  and 
permanent  clerical  office  distinct  and  sep- 
arate from  that  of  the  judge,  but  primari- 
ly to  provide  tor  the  judge  a  substitute 
who  should  t>e  empowered  to  act  In  his 
stead  In  tbe  contingencies  named  In  the 
act.  "His  signature  as  recorder  is  suffi- 
cient evidence  of  his  right  to  act  instead 
of  the  judge. "  When  thus  acting  in  a  jndi- 
clal  capacity,  exercising  the  powers  and 
performing  the  duties  of  the  judge,  tbe  re- 
corder is  the  court,  and  must  personally 
make,  keep,  and  authenticate  the  records 
of  the  court.  The  recorder's  court  has  no 
clerk  other  than  the  recorder  himself.  Ac- 
cordingly, In  the  attestation  of  the  copy  ot 
William  Bean's  declaration  of  Intention, 
the  signature  of  "Edwin  J.  Cram,  Record- 
er, "  by  the  very  terms  of  the  act.  Is  pre- 
sumptive evidence  that  be  was  acting  in- 
stead of  the  Judge  in  some  of  the  con  tin- 
g^enclee  named  In  the  act. 

The  process  of  naturalization,  in  the 
mode  it  is  required  to  be  performed  by  the 
federal  statutes,  is  a  Judicial  act.  Spratt, 
V.  Spratt,  4  Pet.  393.  And  "the  impor- 
tance and  value  of  this  privilege  of  cltlten- 
sblp,  which  is  conclusively  and  finally  be- 
stowed by  tbe  act  of  tbe  court  having  JU' 
risdiction,  should  prevent  us  from  allow- 
ing less  than  Its  full  weight  to  any  re- 
quirement by  congress  which  tends  to  re- 
strict this  power  to  those  tribunals, which 
may  be  supposed  most  competent  to  exer- 
cise it.  Certainly,  there  would  seem  to  be 
no  propriety  in  intrusting  to  .a  court 
which,  in  the  exercise  of  its  common-law 
jurisdiction,  cannot  pass  finally  on  any 
matter  of  law  or  fact  affecting  property 
to  the  amount  ot  one  dollar,  to  make  a 
final  decision  upon  all  questions  of  law 
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or  fact  Involved  in  an  application  for  this 
great  rlerlit,  bo  as  to  make  an  absolute 
end  anlmpeachable  srantotit."  Cubtis, 
J.,  In  Ex  parte  Gregg,  above  cited. 

We  are  accordingly  of  opinion  that  the 
mnnicipal  court  of  the  city  of  Blddetord, 
janaary  24,  1888,  did  not  have  a  clerk, 
within  the  intent  and  meaning  ol  the  fed- 
eral Htatate,  and  therefore  had  no  Juria- 
dictlon  over  applications  for  naturaliza- 
tion, and  no  authority  to  receive  and  re- 
cord the  declaration  of  Intention  made  by 
William  Dean.  The  application  for  ad- 
ralasion  to  citizenship  was  properly  dls- 
miased. 

Exceptions  overruled. 

Peters,  C.  J.,  and  Walton  and  Virgin, 
JJ.,  concurred.  Libbby  and  Haskell, 
JJ.,  concurred  in  the  result. 


(88  Me.  m) 

Webcott  v.  BuNkbr. 

(Sv/preme  Judicial  Court  cf  Maine.   May  29, 
1881.) 

'Mechanics'  Liinb— Fbocbesihos  to  Pbbtbct — 
Statement.  ■ 

1.  The  statate  relating  to  liens  and  their  en- 
forcement upon  buildings  makes  no  distinction 
between  a  oontraotor  and  a  subcontractor,  as  re- 
gards the  "statement  of  the  amount  due,  with  all 
Just  credits  given." 

a.  Where  a  contractor  agrees  to  furnish 
labor  and  materials  under  an  entire  contract  for 
a  spedfled  sum,  It  is  sntBoient  for  the  preserva- 
tion oi  the  lien,  under  Rev.  Bt.  c.  01,  SI  80-82, 
to  file  a  statement  of  the  amount  due,  without 
stating  ttxe  items  making  up  such  amount.  Held, 
accordingl.v,  that  it  need  not  appear  what  part 
of  the  amount  due  is  for  labor,  as  distinguished 
from  the  amount  due  for  materials. 

8.  Tlie  underlying  principle  of  a  mechanic's 
lien  is  that  of  consent  or  contract  The  lien  ac- 
quired by  attaoiiment,  under  Rev.  SL  c.  81,  i  59, 
wliich  requires  certain  specifloations  in  order  n> 
create  it,  is  wholly  in  invitum.  The  method  of 
procedure  in  the  one  case  Is  separate  and  inde- 
pendent from  that  of  the  other. 

4.  In  a  suit  to  enforce  a  lien  for  both  labor 
and  materials,  it  was  objected  that,  in  the  de- 
scriptive part  of  the  plaintilTs  certificate,  there 
was  no  allegation  of  materials  furnished  (the 
amount  thus  alleged  to  be  due  being  solely  for 
labor  done;)  but  the  items  in  the  formal  state- 
ment of  account,  made  and  recorded  as  a  part  of 
the  certificate,  were  for  labor  and  materials  fur- 
nished, and  the  account  annexed  to  the  writ  was 
identical  with  that  recorded.  Held,  that  the  ob- 
jection should  not  be  sustained. 

Affirming  Rioker  v.  Joy,  7S  Me.  108. 
(Offlcua.) 

Exceptions  from  supreme  judicial  court, 
Hancock  county. 

Action  of  assuwpslt  to  enforce  a  lien 
claim.  The  plaintiff  was  a  mason,  and 
this  action  was  brought  to  enforce  his  al- 
leged lien  claim  against  bolldlngs  and 
land.  Mrs.  M.  J.  Van  Doren.ttae  owner  of 
the  buildings  and  land,  appeared  in  de- 

The  verdict  was  for  the  plaintiff  that 
he  had  a  lien,  as  alleged,  in  the  sum  of 
f486.67,  and  thereupon  the  principal  de- 
fendant was  defaulted  for  that  amount. 

After  the  evidence  for  the  plafntiff  was 
in,  counsel  tor  the  defense  claimed  that  the 


writ,  declaration,  and  the  SO-days  notice 
filed  with  the  town  clerk  were  defective, 
and  that,  under  the  testimony  introduced, 
a  valid  Hen  Jadgment  against  the  real  es- 
tate could  not  be  given.  The  court  ruled 
otherwise,  and  that  such  Judgment  oonld 
be  given.  To  this  ruling  the  defendant 
owner  excepted. 

The  writ  was  dated  December  31,  A.  D. 
1888. 

The  declaration  is  as  follows:  "In  a 
plea  of  the  case,  for  that  the  said  defend- 
ant at  said  Eden,  to-wit,  Ellsworth,  on 
the  day  of  the  purchase  of  this  writ,  be- 
ing indebted  to  the  plaintiff  in  the  sum  of 
four  hundred  thirty-two  dollars  and 
eighty-two  cents,  according  to  the  account 
annexed,  then  und  there.  In  consideration 
thereof,  promised  the  plaintiff  to  pay  bim 
the  same  shm  on  demand. 

"David  A.  Bunker  to  George  L.  Wescutt, 
Dr. 

To  labor  and  materials  furnished  upon 
Whiting  cottage,  from  July  1, 1887,  to 

and  including  October  10, 1888 $4,550  CO 

To  extra  plastering 0  50 

To  putting  in  rollway  to  cellar. 60  OO 

To  stone- work  under  tower  windows  ...        65  00 

«4,<I7160 

Cr.    Byorder. ^ «1,1S0  00 

By  cash 8,068  88 

4,388  68 

Balance  due $  482  83 

— Which  acconnt  the  plaintiff  avers  is  for 
labor  by  him  performed,  and  materials  by 
him  furnished,  in  the  erection  of  said 
building  abovedescribed,  under  a  contract 
by  him  made  with  the  said  David  A. 
Bunker,  who  is  not  the  owner  thereof; 
the  last  of  which  materials  were  furnished, 
and  the  last  of  which  labor  was  performed, 
within  ninety  days  before  the  purchase  of 
this  writ,  and  that  witbin  thirty  days  after 
he  ceased  to  furnish  said  labor,  and  to  fur- 
nish said  materials  on  said  building,  lie 
flied  In  the  oiBce  of  the  town^slerk  of  said 
Eden  a  true  statement,  suscribed  and 
sworn  to  by  him,  of  the  amount  dae  him, 
with  all  Just  credits  given,  together  with 
a  description  of  said  property  sufficiently 
accurate  to  Identity  it,  and  the  name  of 
the  owners  so  far  as  known  to  bIm;  and 
this  suit  is  brought  to  enforce  the  said 
plaintiff's  lien  for  said  labor  und  materials 
npon  said  house  and  land  abovedescribed. ' 
"Thirty  Days' Notice. 
"I.  George  L.  Wescott,  of  Eden,  in  the 
connty  of  Hancock,  and  state  of  Maine, 
certify  on  oath  that  the  folio  wing  is  a  true 
statement  of  the  amount  due  me,  with 
all  just  credits  given  tor  labor  done,  by 
contract  with  David  A.  Bunker,  of  said 
Eden,  upon  the  dwelling-house,  the  owner 
of  which  is  to  me  unknown,  situated  at 
Hull's  Cove,  in  said  Eden,  upon  the  point 
known  as  'Hull's  Cove  Point,'  or 'Cape 
Levi,'  and  at  the  junction  of  the  roads 
leading  around  said  point,  and  upon  the 
north  and  east  sides  ot  said  roads,  b^ng 
the  hoose  with  stone  tower  known  as 
the  'Whiting  House*,'  also  upon  the  stable 
situated  north-easterly  in  the  woods  be- 
yond said  house,  to-wit :  •  •  •  [Items, 
same  as  in  account  annexed  to  writ;]  for 
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which  I  claim  a  lien  on  Baid  buildings  and 
land.  GkorqeL.  WESCOTT." 

"Sabflcrlbed  and  sworn  to  October  24, 
1888,  and  filed  October  25, 1888, In  the  office 
of  the  town-clerk  of  Eden."    ■ 

The  ownet  of  the  bnlldlue  Objected  that 
the  declaration  dldnotcontain  any  allega- 
tion of  a  claim  for  labor  famished,  and 
that  tjie  descriptive  statement  of  the  80- 
days  notice  alleged  no  claim  for  materials 
fumlshed,  it  being  for  labor  only. 

The  testimony  of  the  plaintiff  and  de- 
fendant. Bunker, showed  that 25  to  30  men 
were  employed  on  the  building  by  the 
plaintiff,  who  contracted  with  Banker  to 
do  certain  mason  work  for  f4,550. 

W.  P.  Foster,  for  plaintiff.  Hale  A 
Batattu,  for  defendant. 

Whitbbousg, J.  Thedefendant,  Banker, 
made  a  contract  to  build  the  Whiting  cot- 
tage and  stable  appurtenant  at  Hull's 
Cove,  in  Eden,  for  $15,000,  and  orally  sub- 
let to  the  plaintiff  the  stone- work  and 
masonry  for  the  sum  of  f4,550.  The  plain- 
tiff furni8he<l  labor  and  materials  to  com- 
plete his  original  undertaking,  and  also 
performed  extra  work,  at  the  request  of 
the  owner  of  the  premises,  of  the  value  of 
S121.50.  The  payments  credited  amount- 
ed to  $4,238.68,  leaving  a  balance  due  of 
$432.82,  and  interest.  The  case  shows 
that,  under  the  instructions  of  the  court, 
there  was  a  finding  by  the  Jnry  that  the 
plaintiff  had  a  lien  to  secure  payment  of 
this  balance  of  $466.67  on  the  buildings  de- 
scribed, for  the  labor  and  materials  thus 
furnished  in  their  erection.  Bat  it  was 
contended  in  behalf  of  the  owner,  wlio  ap- 
peared in  defense,  that  this  lien  was  di8> 
solved  by  reason  of  the  plalntlfl's  failure 
to  observe  the  requirements  of  the  statute 
in  his  proceedings  to  preserve  and  enforce 
hiii  lien,  and  hence  that  no  valid  Judg- 
ment can  be  rendered  against  the  real  es- 
tate. The  court  ruled  otherwise,  and  the 
defendant  took  exceptions. 

It  is  provided  by  section  80,  c.  91,  Rev. 
St.,  that  "whoever  performs  labor,  or 
furnishes  labor  or  materials,  in  erecting, 
altering,  or  repairing  a  honse,  building, 
or  appurtenances  by  virtue  of  a  contract 
with  or  by  consent  of  the  owner,  has 
a  lien  thereon,  and  on  the  land  on  which 
it  stands."  etc.  By  section  32  of  the  same 
chapter :  "  The  lien  mentioned  In  the  pre- 
ceding sections  shall  be  dissolved  unless 
the  claimant,  within  thirty  days  after  he 
ceases  to  labor  or  furnish  materials  as 
aforesaid,  BIra,  in  the  office  of  the  clerk  of 
the  town  in  which  such  building  is  situ- 
ated, a  true  statement  of  the  amount  due 
biui,  with  all  just  credits  given,"  etc.  It 
Is  further  provided,  by  section  83,  that 
"no  inaccnracy  in  such  statement  relat- 
ing to  said  property.  If  the  same  can  be 
reasonably  recognized,  or  in  stating  the 
amount  due  for  labor  or  materials,  in- 
validates the  proceedings,,  unless  It  ap- 
pears that  the  person  making  it  willfully 
claims  more  than  his  due. " 

Seeklngto  comply  with  these  provisions, 
tbe  plaintiff  duly  filed  the  following  state- 
ment of  his  account,  alleging,  in  the  lan- 
gaage  of  the  statute,  that  It  was  a  "  true 
statement  of  the  amount  doe,  with  all 
Just  credits  given : " 


To  labor  and  materials  fumlthed  upon 
Whiting  cottage  from  July  1, 1887,  to 

and  inoIudiDg  October  10, 1888. $i,BBO  OO 

To  extra  plaateriDgi 6  60 

To  pntUng  loUway  to  oellar, 60  00 

To  stone-  work  undar  tower  windows ....        66  00 

4,071  SO 

Credit  by  order $1,150  00 

Creditbyoash 8,088  68 

4,388  68 

Balanoedne t  488  88 

The  contract  was  an  entirety.  Tbe 
plaintiff  was  to  perform  certain  work  for 
a  round  sum.  His  statement  of  the 
amount  due  him  does  not  comprise  a  de- 
tailed and  itemized  account  of  the  labor 
performed  and  materials  (nmished,  but 
gives  only  the  aggregate  price  of  the  un- 
dertaking, as  stlpluated  in  the  contract. 

The  plaintiff  was  a  s a ticon tractor.  His 
contract  was  not  made  with  the  owners 
of  the  real  estate;  and  It  is  contended /a 
limine  that,  in  case  of  a  subcontractor,, 
such  a  general  statement  of  the  amount 
of  his  claim  is  not  sufiicient  to  preserve 
the  Hen,  but  that  a  particular  account  of 
the  transactions  which  are  the  founda- 
tion of  It  should  be  required. 

It  might  be  sufficient  to  observe  upon 
this  point  that  the  legislatnre  has  not 
seen  fit  to  require  such  a  specification  of 
items.  The  section  of  tbe  statute  qnoted 
(section  82,)  is  applicable  to  all  claimants. 
It  makes  no  distinction  between  a  con- 
tractor and  a  subcontractor.  It  is  proper 
to  be  reminded  that  the  office  of  the  court 
is  Jaa  dicere,  not  Jus  dare;  and  it  might 
well  be  deemed  an  assumption  of  legisla- 
tive powers  to  Impose  on  tbe  subcontract- 
or a  burden  not  required  by  the  express 
terms  of  the  statute. 

But  numerous  adjudications  may  be 
found  in  other  Jurisdictions  based  upon 
statutes  having  a  scope  and  purpose 
closely  resembling  our  own,  making  a  dis- 
tinction between  the  case  of  an  original 
contractor  and  a  subcontractor  with  re- 
spect to  the  degree  of  particularity  re- 
quired in  filing  the  lien  account,  and  hold- 
ing that  a  subcontractor  is  bound  to  set 
out  the  items  of  his  claim  for  the  informa- 
tion and  protection  of  the  owner,  and  ot 
purchasers  and  otheru  who  may  become 
Interested  in  the  property  subjected  to  the 
lien.  In  Maryland,  for  instance,  where 
tbe  first  attempt  appears  to  have  been 
made  in  this  country  to  create  a  me- 
chanic's lien  on  buildings,  it  was  held,  in 
case  of  a  subcontractor,  that  the  notice 
or  claim  of  lien  should  be  specific  as  to  the 
labor  performed  and  materials  furnished, 
to  prevent  fraud  and  collusion  between 
contractor  and  subcontractor,  and  toena- 
ble  the  owner  to  ascertain  the  correctness 
and  reasonableness  of  the  demand.  Car- 
son V.  White,  6  Gill,  17.  So,  also,  in  Penn- 
sylvania, the  second  state  to  enact  alien 
law  in  favor  of  mechanics,  when  the 
claim  filed  under  the  act  of  1845  was  based 
on  a  special  contract  with  the  owner,  tbe 
contract  was  not  required  to  set  out  the 
nature  or  kind  of  work  done  or  tbe  kind 
or  amount  of  materials  furnished,  as  pro- 
vided in  other  cases  ander  the  act  of  1886. 
But  in  Lee  v.  Burke,  66  Pa.  St.  386,  Shars- 
woon,  J.,  says:  "The  act  of  1845  was  In- 
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tended  to  provide  for  the  case  of  a  special 
contract  made  by  a  mechanic  with  the 
owner  for  the  erection  of  a  building.  The 
reason  for  requiring  these  particulars  to 
be  filed  does  not  exist  In  the  case  of  a  spe- 
cial contract  for  a  round  sum  of  money. 
Ceaaante  rattone  ceaaat  et  ipsa  lex.  But 
It  Is  entirely  different  when  the  contract' 
of  the  mechanic,  though  It  may  be  for  a 
round  sum,  is  not  with  the 'owner,  but 
with  a  contractor  ander  blm.  The  con- 
tractor cannot  bind  the  building  by  any 
special  contract  for  more  than  the  mate- 
rials furnished  and  the  work  done  at  their 
fair  market  price. "  And  In  Gray  v.  Dick, 
97  Pa.  St.  142,  It  was  held  that  the  statute 
of  1849,  which  allows  the  filing  of  a  state- 
ment of  the  aggregate  price  of  the  work 
and  materials  where  there  Is  a  contract 
tor  a  stipulated  sum,  applies  only  to  the 
original  contractor,  notwithstanding  Its 
general  terms.  The  ■  court  says:  "The 
sabcontractor  is  entitled  to  no  more  than 
the  fair  market  value  of  the  work  done  and 
the  materials  furnished  on  the  credit  of 
the  building,  and  hence  the  owner  should 
be  Informed  by  the  claim  Bled  as  to  the 
particulars  of  the  claim,  that  he  may 
make  the  necessary  inqoiries  to  satisfy 
himself  as  to  its  justice  as  a  lien  on  his 
property.  The  agreement  between  the 
contractor  and  subcontractor  Is  not  the 
measure  of  the  owner's  responsibility ;  his 
building  Is  bound  for  no  more  than  the 
value  of  the  work  done  and  the  materials 
furnished  by  the  subcon  tractor. "  See,  al- 
so. Rude  v.  Mitchell,  97  Mo.  365,  11  S.  W. 
Rep.  225,  and  notes  in  24  Amer.  Law  Rev. 
No.  5, p.  867;  PhllLMech. Liens,  §§349-352; 
2  Jones,  Liens,  §§  416-467. 

The  several  kinds  of  privUegium  recog- 
nised and  allowed  by  the  provisions  of  the 
civil  law  evidently  formed  the  ground- 
work of  the  more  complete  and  benefi- 
cent systems  which  have  gradually  been 
adopted  in  the  American  states.  See 
Dom.  Civil  Law,  (Strahan,  §§  1742,  1744, 
1745.)  The  mechanic's  lien  on  real  proper- 
ty was  entirely  unknown  to  the  English 
law.  It  in  wholly  a  creature  of  statutes. 
In  derogation  ot  the  common  law.  Bn-t 
whether  a  given  epactment  shall  receive 
a  liberal  construction  as  a  remedial  act  or 
a  strict  interpretation,  as  one  conferring 
a  special  privilege  upon  a  favored  class, 
must  be  determined  by  a  consideration  of 
the  provisions  and  operations  of  the  act 
In  question. 

The  statute  invoked  by  the  plaintiff  Is  a 
Just  and  reasonable  one.  It  seems  de- 
signed to  protect  the  rights  of  the  land- 
owner as  well  as  to  afford  security  for  the 
contractor  and  laborer.  It  must  appear 
that  the  labor  and  materials  were  fur- 
nished either  by  virtue  of  a  contract  with 
or  by  consent  of  the  owner  of  the  proper- 
ty affected.  If  not  furnished  by  a  con- 
tract with  the  owner,  he  may  prevent  the 
Hen  by  giving  written  notice  that  he  will 
not  be  responsible.  These  provisions  are 
distinguishable  from  those  in  the  other 
states  named.  Here  the  subcontractor 
and  original  contractor  occupy  essential- 
ly the  same  situation  with  respect  to  the 
owner,  and  the  authorities  are  substan- 
tially uniform  in  holding  that,  in  case  of  a 
contract   with  the  owner  to  perform  an 


entire  contract  for  a  specified  snm,ltiB 
sufficient  to  file  a  statement  of  the 
amount  due,  unless  a  specification  of 
Items  is  expressly  required  by  statute.  In 
such  a  case,  every  source  of  Information 
is  equally  open  to  contractor  and  owner^ 
and  It  would  ordinarily  be  utterly  im- 
practicable for  a  contractor  who  may  be 
engaged  in  erecting  several  buildings  at 
the  same  time  to  make  an  accurate  ap- 
portionment of  the  contract  price  lor  each 
bailding  between  labor  and  materials,  or 
between  the  different  classes  of  labor  and 
different  kinds  of  materials;  and  it 
would  ordinarily  serve  no  useful  purpose. 
Under  our  statute,  there  is  nothing  in  the 
situation  of  a  subcontractor  requiring 
the  application  of  a  different  rule.  In 
Bicker  V.  Joy,  72  Me.  106,  the  plaintiff  filed 
a  statement  that  there  was  $119.40  due 
him  from  the  defendant  for  labor  and  ma- 
terials which  went  into  a  bouse  owned 
by  a  third  person.  This  was  held  suffi- 
cient, and.  although  the  question  of  the 
relative  obligations  of  the  original  con- 
tractor and  subcontractor  to  the  owner 
was  not  discussed.  It  may  be  assumed 
that  It  was  not  overlooked  by  the  court. 
The  statute  requires  the  claimant  to  file  a 
true  statement  of  the  amount  due  him, 
with  all  just  credits  given.  The  true 
amount,  and  not  the  items  that  make  It 
up.  Is  the  material  thing  to  be  done. 
Sexton  V.  Weaver,  141  xVfass.  274,  6  N.  E. 
Rep.  367.  The  plaintiff's  statement  of  the 
amount  due  him,  filed  In  the  ofiSce  of  the 
town-clerk  of  Eden,  October  5. 1888.  Is  in 
this  respect  a  sufficient  compliance  with 
section  32  of  chapter  91,  Rev.  St. 

The  provisions  of  section  59,  c.  81,  Rev. 
St.,  making  certain  specifications  necessa- 
ry to  create  a  Hen  by  attachment,  are  en- 
tirely distinct  from  the  requirements  of 
the  lien  chapter  respecting  the  statement 
of  account  necessary  to  preserve  a  lien  al- 
ready acquired.  The  operation  of  the  one 
is  radically  different  from  that  of  the  oth- 
er. The  underlying  principle  of  the  me- 
chanic's lien  Is  that  of  consent  or  con- 
tract. The  process  of  acquiring  a  Hen  by 
attachment  is  wholly  in  invitum.  They 
are  separate  and  Independent  methods  of 
procedure. 

But  It  Is  further  objected  that,  in  the  de- 
scriptive part  of  the  plaintiff's  certificate, 
there  is  no  allegation  of  materials  fur- 
nished; that  the  amount  is  alleged  to  be 
due  solely  for  labor  done.  But  the  four 
Items  In  the  formal  statement  of  the  ac- 
count, which  was  made  and  recorded  as 
a  part  of  the  certificate.  Is  for  labor  aud 
materials  furnished;  and  the  account  an- 
nexed to  the  writ  is  Identical  with  that 
recorded.  All  parts  of  the  certificate  be- 
ing considered  together,  the  statement  is 
neither  Indefinite  nor  Its  meaning  obscure. 
Trifiing  discrepancies  between  the  differ- 
ent parts  of  the  certiftcateare  not  to  be  re- 
garded when  the  Import  of  the  whole  is 
plain  and  obvious.  It  was  not  Intended 
by  the  legislature  that  these  statements 
should  be  strangled  by  technicalities. 
Section  33,  c.  91,  Rev.  St.,  supra;  Durling 
V.  Oould,  83  Me.  134,  21  AU.  Rep.  833. 

When  the  labor  and  materials  are  fur- 
nished for  several  buildings  on  the  same 
lot,  and  under  an  entire  contract  for  an 
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entl^  price,  the  labor  and  materials  tur- 
nlsbed  for  each  building  create  a  lien  upon 
the  whole  estate,  and  therefore  upon  all 
the  other  buildings.  Wall  t.  Bobinson,  115 
Mass.  429;  Wortbley  v.  Emerson,  116 
Mass.  874;  Batchelder  t.  Rand,  117  Mass. 
176. 
ExTOptlons  oTerruled. 

Peters,  C.  J.,  and  Libbet,  Emebt,  Fob- 
TBB,  and  Habkell,  JJ.,  concurred. 

(83  He.  EM)  

Stirk  t.  Hamilton. 

tSuipnme  JvMdal  Count  of  Mcrine.    June  1, 

1891.) 
Chattxl  Mostoaob — Rkcobdiro — Validitt. 

1.  In  on  action  of  trover  against  an  officer  for 
attaching  the  outfit  of  a  circus  company,  It  ap- 
peared that  the  plaintiff  claimed  title  to  it  br 
virtue  of  two  mortmges,  one  made  in  Biddefora, 
and  the  other  in  Boston.  There  being  no  evi- 
dence that,  when  the  morteage  was  made  in  Bid- 
deford,  the  mortgagor  resided  within  the  state, 
or  tliat  the  property  bad  been  delivered  to  and  re- 
tained by  the  mortgagee,  or  tbat  the  property  was 
then  in  Biddeford,  held,  that  the  burden  of  proof 
was  on  the  plaintilt  to  show  that  the  property 
was  in  Biddeford  4rhen  the  mortgage  was  made; 
that,  failing  to  do  so,  the  court  correctly  exclud- 
ed the  mortgage  from  the  case,  and  the  Jury  were 
properly  instructed  to  disregard  it.  Seld,  also, 
that  the  validity  of  the  moilgage  made  in  Boston 
is  to  be  determined  by  the  lex  loci  contractus. 

9.  An  instruction  to  the  Jury  that  the  burden 
of  proof  was  on  the  plaintiff  to  satisfy  them  that, 
at  the  time  of  making  the  mortgage  in  Boston, 
the  mortgagor  not  only  resided  there,  but  that 
Boston  was  the  place  where  he  then  principally 
transacted  his  business,  or  followed  his  ti^ae  or 
calling,  and  that,  if  the  plaintiff  had  not  so  sat- 
isfied them,  then,  as  against  an  attaching  cred  ■ 
itor,  the  mortgage  would  not  be  valid,  was  held 
to  be  correct. 
(Official.) 

Exceptions  from  supreme  Judicial  court, 
York  county. 

Hamilton  &  Haley,  for  piaintitt.  H. 
FalrOeld,  for  defendant. 

Walton,  J.  This  Is  an  action  of  trover 
against  an  officer  for  property  attached 
on  a  writ.  At  a  trial  in  the  court  below, 
the  jury  returned  a  verdict  for  the  defend- 
ant, and  the  case  Is  before  the  law  court 
OD  motion  and  exceptions  by  the  pialotltr. 

The  property  attached  was  a  part  of 
the  outfit  of  a  circus  company,  and  the 
plaintiff  claimed  title  to  it  by  virtue  of  two 
mortgages,  one  made  in  Boston  and  the 
other  in  Biddeford.  The  validity  of  the 
mortgages  was  denied,  on  the  ground 
that  neither  of  them  had  been  l^ally  re- 
corded. 

The  mortgage  made  In  Biddeford  bud 
been  there  recorded ;  but  the  defendant  de- 
nied that  the  property  was  in  Biddeford 
at  the  time  the  mortgaRe  was  made.  The 
company  had  exhibited  at  Great  Falls  on 
Friday  and  Saturday,  and  the  property 
attached  arrived  at  the  station  in  Bidde- 
ford between  S  and  4  o'clock  In  the  after- 
noon of  the  following  Monday,  and  was 
immediately  transported  by  teams  into 
Saco,  where  the  company  exhibited  that 
evening.  The  mortgage  was  made  the 
same  day,  but  It  was  made  In  the  fore- 
noon, and  the  property  did  not  arrive  at 
tbe  station  till  after  8  o'clock  in  the  after- 
noon. 


Under  our  law,  when  all  the  mortga- 
gors reside  without  the  state,  a  mortgage 
of  personal  property  will  not  be  vaUd 
against  any  other  person  than  the  par- 
ties thereto,  unless  possession  of  tbe  prop- 
erty is  delivered  to  and  retained  by  the 
mortgagee,  or  the  mortgage  is  recorded 
in  the  city,  town,  or  plantation  "  where 
tbe  property  is  when  tbe  mortgage  is 
made. "    Rev.  St.  c.  91.  S  1- 

And  there  being  no  evidence  tbat,  wben 
the  Biddeford  mortgage  was  made,  the 
mortgagor  resided  within  tbe  state,  or 
that  the  property  bad  been  delivered  to 
and  retained  by  tbe  mortgagee,  or  tbat 
tbe  property  was  in  Biddeford  wben  the 
mortgage  was  made,  the  presiding  justice 
ruled  the  mortgage  out  of  the  case  alto- 
gether, and  Instructed  tbe  jury  to  disre- 
gard It. 

The  plaintiff  complains  of  this  ruling  on 
the  ground  that  whether  or  not  the  prop- 
erty was  In  Biddeford  at  tbe  time  the 
mortgage  was  made  was  a  question  of 
fact  for  the  jury,  and  should  have  been 
submitted  to  them. 

We  think  tbe  ruling  was  correct.  The 
burden  of  proof  was  on  the  plaintiff  to 
show  that  the  property  was  In  Biddeford 
when  the  mortgage  was  made.  This  be 
failed  to  do.  A  careful  examination  of 
the  evidence  shows  that  beyond  a  doubt 
tbe  property  was  not  in  Biddeford  wben 
the  mortgage  was  made.  Probably  it 
was  not  then  within  the  limits  of  this  state. 
It  would,  therefore,  have  been  an  idle  cere- 
mony to  submit  the  question  of  fact  to 
the  jury;  for.  If  they  had  returned  a  ver- 
dict for  tbe  plaintiff  based  on  a  finding 
tbat  tbe  mortgage  property  was  in 
Biddeford  wben  tbe  mortgage  was  made, 
it  would  have  been  tbe  duty  of  the  court 
to  set  the  verdict  aside. 

We  now  come  to  a  consideration  of  the 
mortgage  made  in  Boston.  Of  course,  tbe 
validity  of  that  mortgage  must  be  deter- 
mined by  the  lex  loci  coatractaa.  And  it 
appears  that  by  the  law  uf  Massachusetts 
a  mortgage  of  personal  property  must  be 
record^,  not  only  in  the  city  or  town 
where  tbe  mortgagor  resides  when  the 
mortgage  is  made,  but  also  "  on  the  rec- 
ords of  the  city  or  town  in  which  he  then 
principally  transacts  his  business,  or  fol- 
lows his  trade  or  calling,"  and, if  not  so  re- 
corded within  15days,  (unless  the  property 
has  been  delivered  to  and  retained  by  the 
mortgagee,)  the  mortgage  will  not  be 
valid  against  any  person  other  than  tbe 
parties  thereto.  And  it  not  appearing 
that  the  mortgage  made  in  Boston  had 
been  recorded  in  any  other  city  or  town, 
or  that  the  mortgaged  property  bad  been 
delivered  to  or  retained  by  the  mortgagee, 
the  presiding  justice  instructed  the  jury 
that  theburden  of  proof  was  on  tbe  plain- 
tiff to  Ratisly  them  that,  at  tbe  time  of 
making  tbe  mortgage,  the  mortgagor  not 
only  resided  in  Boston,  but  that  Boston 
was  tbe  place  where  be  then  principally 
transacted  his  business,  or  followed  his 
trade  or  calling;  that,  if  tbe  plaintiff  had 
not  so  sntisfled  them,  then,  as  against 
the  attaching  creditor,  the  mortgage  could 
not  T>e  regarded  as  valid.  We  fall  to  dis- 
cover anything  erroneous  in  these  Instruc- 
tions.   See  Pub.  St.  Mass.  1882,  c.  192,  §{ 
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1-3,  put  Into  the  cnse  by  the  defendant's 
counBel,  and  referred  to  by  the  presiding 
jDstice  In  his  charge  to  the  jury. 

VTe  think  the  exceptions  must  be  over- 
ruled. And  we  do  not  think  the  motion 
to  have  the  verdict  set  aside  as  against 
the  weight  of  evidence  can  be  sustained. 
In  fact,  we  do  not  nee  bow,  upon  the  evi- 
dence, the  verdict  could  have  been  other- 
wise. 

Motion  and  exceptions  overruled. 

Petebb,  C.  J.,  and  Virgin,  Libbey,  Has- 
kell, and  Whitehocbu,  JJ.,  concurred. 

(8S  He.  610)  — ___— 


Lord  t.  Parker. 

(Sumeeme  JudtoUH  Court  oj  Maim.    Jnne  1, 
1891.) 

Taxatioh—Asskssmknt—Validitt— Action  to 

COLLBCT. 

1.  An  action  of  debt  to  recover  a  tax  may  be 
maintained  in  the  name  of  the  collector  of  a  vil- 
lage corporation.  Such  officers  are  included  with- 
in Bev.  St.  c.  6,  S  141. 

2.  It  is  not  a  bar  to  such  an  action  that  the 
collector,  in  a  settlement  with  the  treasurer,  has 
paid  all  the  taxes  due,  including  the  tax  sued 
lor,  before  the  action  was  commenced;  it  ap- 
pearing that  the  defendant  did  not  authorize  the 
payment,  nor  that  it  was  made  by  the  plaintiff 
with  an  intent  to  extinguish  the  tax,  or  to  relieve 
the  defendant  from  his  liability  to  pay  it. 

3.  Informalities  in  a  warrant  for  the  collec- 
tion of  a  village  corporation  tux,  legally  and  reg- 
ularly assessed,  will  not  bar  such  an  action,  even 
although  the  warrant  might  not,  perhaps,  be  suffi- 
cient to  authorize  an  arrest  of  the  defendant,  or 
a  distraint  of  his  property. 

4.  An  overlay,  it  oeing  less  than  S  per  cent., 
4oes  not  render  the  assessment  of  a  village  cor- 
poration tax  illegal  or  void,  where,  by  the  terms 
of  its  charter,  such  assessments  are  to  be  made 
in  the  same  manner  as  county  assessments. 

5.  In  the  absence  of  any  known  statute  re- 
quiring the  assessors  of  a  village  corporation  to 
be  sworn,  the  fact  that  the  oath  was  adminis- 
tered to  them  by  the  corporation  clerk  does  not 
render  an  assessment  of  taxes  illegal  or  uncol- 
lectible. 

(OSiokil.) 

Appeal  from  Norway  municipal  court. 
A.  S.  Kimball,  for  appellant.    Bearce  & 
Stearas,  for  appellee. 

Walton,  J.  This  Is  an  action  of  debt, 
brought  in  the  name  of  the  collector  of  the 
Norway  Village  Corporation,  to  recover  a 
tax  assessed  against  the  defendant.  The 
action  is  before  the  law  court  on  facts 
agreed. 

1.  The  first  question  Is  whether  such  an 
action  can  be  maintained  In  the  name  of 
the  collector  of  a  villagecorporatlon.  We 
think  it  can.  The  Revised  Statutes  (chap- 
ter 6,  §  141'  declare  that  "any  collector  of 
taxes,  or  bis  executor  or  administrator, 
may  sue  In  his  own  name  for  any  tax,  in 
an  action  of  debt."  This  language  is 
suiflclently  comprehensive  to  include  vil- 
lage corporation  collectors,  and  we  per- 
ceive no  reason  why  it  should  not  be  ap- 

filed  tu  them  as  well  as  to  town  collectors, 
t  Is  a  better  and  more  convenient  remedy 
than  an  arrest  of  the  person  or  a  dis- 
traint of  property,  and  It  should  not  be 
unnecesHarily  restricted  in  its  application. 

2.  The  next  question  Is  whether  the  over- 
lay, it  being. less  than  5  per  cent.,  renders 
the  assessment  illegal  and  void.    We  think 


not.  An  overlay  not  exceeding  5  per  cent. 
Is  authorized  in  the  assessment  of  state, 
county,  and  town  taxes.  Rev.  St.,c.  6,  S 
99.  And  by  Its  charter  the  assessments  ot 
the  Norway  Village  Corporation  are  to  be 
made  in  the  "same  manner"  as  county  as- 
sessments. Sp.  Laws  1850,  c.  406,  §  S. 
Such  an  overlay  is  allowed  to  avoid  incon- 
venient fractions,  and  should  be  permitted 
in  ^tlie  assessment  of  village  corporation 
tax3B,  as  well  as  state,  county,  and  town 
tax°s. 

3.  Another  question  Is  whether  the  fact 
that  the  collector, in  a  settlement  with  the 
treasurer,  paid  all  the  taxes  doe,  including 
the  tax  sued  for,  before  this  action  was 
commenced,  is  a  bar  to  a  repovery.  Clear- 
ly not.  There  is  no  pretense  tbut  the  de- 
fendant authorized  the  payment,  or  that 
it  was  made  by  the  plaintiff  with  intent 
to  extinguish  the  tax,  oi  relieve  the  de- 
fendant from  his  liability  to  pay  it.  In 
equity,  such  a  payment  subrogates  the 
plaintiff  to  the  rights  of  the  corporation, 
and  strengthens  his  right  to  maintain  an 
action  in  his  own  name,  while,  as  matter 
of  strict  law,  it  has  no  Influence  whatever 
upon  his  right  to  maintain  such  a  suit. 
It  was  an  act  to  which  the  defendant  was 
an  entire  stranger,  and  it  neither  helps 
him  nor  hurts  him. 

4.  Another  question  is  whether  certain 
informalities  found  in  the  collector's  war- 
rant are  abar  to  the  recovery  of  the  tax  In 
this  suit.  We  think  not.  These  Informal- 
ities might  have  been  troublesome  if  the 
collector  had  attempted  to  collect  the  tax 
by  means  of  his  warrant,  as  by  arrest  of 
the  defendant,  or  distraint  of  his  property. 
But,  if  in  all  other  particulars  the  tax  la 
legal  and  regular,  we  fail  to  see  why  an 
informality  in  the  warrant  should  defeat 
an  action  of  debt  for  the  recovery  of  the 
tax.  The  informalities  in  the  plaintiff's 
warrant  were  evidently  occasioned  by  the 
use  of  a  blank' intended  for  a  town  col- 
lector's warrant,  and  ai^more  ludicrous 
than  serious  in  their  character.  We  do 
not  think  they  constitute  a  bar  to  a  recov- 
ery of  the  tax  by  an  action  of  debt. 

5.  The  fifth  and  last  question  presented 
Is  whether  the  fact  that  the  assessors  were 
sworn  by  the  corporation  clerk  renders 
their  assessment  illegal  and  void.  It  is 
claimed  that  there  is  no  statute  autborls- 
Ing  the  clerk  to  swear  them.  This  is  true. 
But  it  is  also  true  that  there  is  no  statute 
to  which  we  have  been  referred,  or  which, 
after  a  diligent  search,  we  can  find,  which 
authorizes  any  one  else  to  swear  them.  In 
tact,  we  can  find  no  statute  which  requires 
them  to  be  sworn  at  all.  The  charter  of 
the  Norway  Village  Corporation  does  not 
require  any  of  Its  officers  to  be  sworn. 
And  we  can  find  no  general  law  which  re- 
quires the  assessors  of  a  village  corpora- 
tion to  be  sworn.  The  assessors  of  towns 
and  cities  must  be  sworn.  Tb^  statutes 
expressly  require  them  to  be  sworn.  And 
it  is  well  settled  that  a  tax  assessed  by 
them  without  their  being  sworn  is  Illegal, 
and  not  collectible.  Aud,  perhaps,  it  is 
equally  desirable  that  the  assessors  of  a 
villagecorporatlon  should  be  sworn.  And 
in  this  case  they  were  sworn ;  and.  in  tba 
absence  of  any  Imown  statute  requiring 
any  one  else   to   swear  them,  or,  in  tact. 
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req airing  tliem  tobe  sworn' at  alLtre  hold 
that  tbe  fact  that  the  oath  was  adinlnlB- 
tered  to  them  bj  tbe  corporation  clerk  Is 
not  suflBcient  to  render  tbe  asseaement 
Illegal,  and  the  taxes  uncollectible. 
Judgment  for  plaintiff. 

Petrrb,  C.  J.,  and  Viroik,  Libbet,  Ha»- 
KBi.L,  and  Wbitbhocbb,  JJ.,  concurred. 

(83  Me.  B34)  — — 

Lancastgb  v.  Ikhabitants  of  Richmond. 

(Supreme  JvdieUil  Court  of  Maine.   June  1, 
IWl.)      - 

HioHWAT— Location— JusoMxitT  iob  Daicaoeb— 
Vauditt. 

1.  In  an  action  of  debt  upon  jadgment,  where 
tbe  defendant  pleads  nul  Mel  record,  claiming 
tbat  the  record  varies  materially  from  the  state- 
ment of  the  judgment  declared  on,  the  only  ques 
Hon  to  be  determined  is  whether  such  a  Judg- 
ment Id  fact  exists  as  is  alleged.  If  there  is  a 
material  variance,  it  will  be  fotal. 

3.  Where  a  Judgment  was  rendered  upon  the 
award  of  a  committee  appointed  to  determine  the 
amount  of  damage  in  consequence  of  the  laying 
oat  of  a  to<vn-way  across  the  plaintiff's  land,  and 
the  award  stated  that  the  committee  "do  adjuage, 
determine,  and  award  to  Daniel  Lancaster,  of 
Ri<^unond,  or  whoever  may  be  the  legal  owner 
or  owners  of  the  land,  the  sum  of  nine  hundred 
and  twenty-five  dollars, "  held  that,  under  the 
plea  of  nut  Uel  reoord.  there  was  a  valid  judg- 
ment in  favorof  the  plaintiff,  and  that  the  words, 
"or  whoever  may  be  the  legal  owner  or  owners 
of  the  land, "  may  be  -  properly  rejected  as  sur- 
plusage; and  that  any  matter  of  defense  existing 
prior  to  the  rendition  of  the  judgment  cahnot  be 
interposed  while  such  judgment  stands  unre- 
versed. 
(Official.) 

Exceptions  from  saprame  Judicial  conrt. 
Sagadahoc  county. 

C.  >V.  I^arriibee, for  plaintiff.  Spanldinff 
A  Baker,  for  defendants. 

FosTEK,  J.  Debt  on  Judgment.  A  com- 
mittee having  been  appointed  In  accord- 
ance with  Key.  St.  1S71,  c.  18,  §$  8,  22,  to 
determine  tbe  amount  of  damages  In  con- 
sequence of  the  laying  out  of  a  town-way 
across  tbe  plaintiff's  land,  made  their  re- 
port, which  was  subsequently  accepted, 
and  Judgment  entered  on  their  award,  to- 
gether with  costs.  By  that  award  the 
committee  "adjudge,  determine,  and 
award  to  Daniel  Lancaster,  of  Klcbmond, 
or  -whoever  may  be  the  legal  owner  or 
nwnerti  of  the  land,  the  sura  of  nine  hun- 
dred and  twenty-flve  dollars." 

The  plaintiff  declares  upon  a  Judgment 
in  favor  of  Daniel  Lancaster.  The  defend- 
ants plead  nol  tlef  record,  claiming  that 
tbe  record  varies  materially  from  tbe 
statement  of  tbe  Judgment  in  the  plain- 
tiff's declaration. 

Whether  such  a  Judgment  as  Is  alleged 
by  tbe  plaintiff  In  fact  exists  is  the  only 
question  to  be  determined  nn(ier  this  plea. 
If  there  Is  a  material  variance,  it  will  be 
fatal ;  bat.  If  substantially  proved  as  al- 
leged. It  will  Bufiice.  Tbe  averments  and 
proof  should  be  substantially  Identical, 
though  It  Is  not  absolutely  essential  tbat 
the  precise  words  of  the  record  be  fol- 
lowed. "Surplusage,  or  immaterial  omis- 
sions not  matters  of  substance, "  as  the 
court  remarks  in  'Wbitaker  v.  Bramson,  2 
Paine,  'JOd,  "are  attended  with  no  other 
consequences  than  In  other  cases." 


la  the  cas«  before  as  we  tbiak  there  Is 
no  such  substantial  variance  between  tbe 
record  and  tbe  plaintiff's  declaration  aa 
to  defeat  his  recovery.  The  award  made 
and  Judgment  rendered  are  in  favor  of 
Daniel  Lancaster.  True,  the  record  dis- 
closes this  additional  statement, "or who- 
ever may  be  the  legal  owner  or  owners  of 
tbe  land."  But  tbls  language  may  prop- 
erly be  treated  as  surplusage,  and  the 
omission  of  which  in  the  declaration  can- 
not t>e  regarded  as  a  material  variance, 
or.  If  alleged,  it  might  be  treated  as  an 
unnecessary  allegation.  As  said  by  the 
court  in  Stoddart  v.  Palmer,  8  Bam.  &  C. 
2,  "it  la  an  unnecessary  allegation,  and 
may  be  rejected  as  surplusage ;  and.  If  It 
can  be  altogether  struck  out  of  the  decla- 
ration without  Injury  to  the  plaintiff's 
cause  of  action,  the  proof  necessary  to 
support  such  an  allegation  [wben  materi- 
alt  need  not  be' given." 

The  record  discloses  a  valid  judgment 
In  favor  of  the  plaintiff,  and  nobody  else. 
It  Is  subsisting  and  unreversed.  It  can- 
not, as  between  theparties,  be  Impeached 
under  the  plea  of  12 nV  Uel  record.  While  It 
was  undoubtedly  proper  for  tbe  commit- 
tee making  tbe  award  to  decide  upon  tbe 
title  so  far  as  it  respects  damage,  (Inhab- 
itants of  Minot  V.  County  Com'rs  Cum- 
berland Co.,  28  Me.  121,)  there  is  nothing  in 
the  record  which  shows  any  each  determi- 
nation as  against  this  plaintiff.  The  pre- 
sumption is  that  they  passed  upon  tbe  ti- 
tle before  Judgment  rendered.  It  is  too 
late  to  interpose  any  matter  of  defense, 
so  long  as  this  Judgment  stands  unre- 
versed, which  existed  anterior  tu  Its  ren- 
dition. At  most,  the  record  discloses,  in 
addition  to  a  valid  judgment  in  favor  of 
the  plaintiff,  only  slight  Irregularities,  but 
not  such  as  to  vitiate  tbe  Judgment.  The 
rights  of  parties  ou^bt  not  to  be,  and  as 
a  general  rule  are  not,  defeated  by  mere 
harmless  Irregularities  or  clerical  defects. 
Exceptions  overruled. 

Pbteks,  C.  J.,  and  Walton.  ViaaiN, Lib- 
bey,  and  Wbitebochb,  JJ..  concurred. 


(8S  He.  EST) 
Alley  et  aJ.  v.  Chasx. 

(Su.preme  Judicial  Cauirt  of  Jlfaine.    Jime  1, 
1891.) 

EqciTT — Injuhottott — Rbs  Adjitdioata. 

1.  It  is  a  settled  rale  in  equity  that,  when  a 
party  has  an  adequate  remedy  at  law,  a  suit  in 
equity  to  enforce  the  same  right  cannot  be  main- 
tiuned. 

2.  A  court  of  equity  will  refuse  relief  when 
it  appears  that  the  same  right  which  the  plaintiff 
seeks  to  enforce  has  been  adjudicated  adversely 
to  him  in  a  suit  at  law  between  the  same  parties. 

8.  Upon  a  bill  to  restrain  the  defendant  from 
prosecuting  her  action  of  dower,  it  appeared  that 
the  full  court,  since  tbe  filing  of  the  bill,  had 
sustained  the  ruling  of  the  presiding  Justice  in 
tbe  action  at  law;  holding  that  the  complainant's 
evidence,  giving  it  the  most  favorable  construc- 
tion possible,  did  not  constitute  a  defense  to  the 
action.  Held,  that  the  bill  should  be  dismissed. 
See  Chase  v.  AUey,  88  Me.  884,  1»  Atl.  Bep.  8B7. 
(Official.) 

Report   from    supreme   Judicial    court, 
Hancock  county. 
Deitsjr    &    Higgina,  for    complalnantB. 
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WtBweU,  King  &  Peters  and  B.  E.  Tracy, lor 
defendant. 

Walton,  J.  Tbte  is  a  euitin  equity,  pre- 
senting substantially  the  same  question 
litigated  in  Chase  v.  Alley,  82  Me.  284, 19 
Atl.  Rep.  397.  That  was  an  action  uf 
dower.  It  was  defended  on  substantially 
t|ie  same  grounds  ou  which  this  suit  is 
prosecated.  The  plaintiff  (Mrs.  Chase) 
prevailed.  The  court  is  now  asked  to  en- 
join her  against  enforcing  her  judgment. 
The  court  declines  to  do  so.  or  to  furnish 
the  plaintiffs  in  this  suit  with  any  other 
remedy  which  will  defeat  Mrs.  Chase's 
right  to  have  her  dower,  as  determined  in 
that  action.  And  for  the  following  rea- 
sons : 

1.  It  is  a  settled  rule  in  equity  that, 
when  a  party  has  an  adequate  remedy  at 
law,  a  suit  in  equity  to  enforce  the  same 
right  cannot  be  maintained.  There  are 
a  few  exceptions  to  the  mle,  but  none  of 
them  apply  in  this  case.  The  same  right 
which  the  parties  seek  to  enforce  in  this 
suit  not  only  could  have  been,  but  actual- 
ly was,  presented  as  a  ground  of  defense 
in  the  action  of  dower,  and  wan  passed 
upon  by  the  court.  It  not  only  might 
have  been,  but  it  was  in  fact,  litigated  in 
that  suit.  And  tor  that  reason  alone,  if 
for  no  other,  it  would  be  the  duty  of  the 
court  to  refuse  the  relief  asked  for  in  this 
suit.  Bachelder  v.  Bean,  76  Me.  370;  Milll- 
ken  V.  Dockray,  80  Me.  82, 13  Atl.  Bep.  127. 

2.  But  there  is  another  reason.  In  the 
action  of  dower,  the  justice  presiding  at 
the  trial  In  the  court  below  instructed  the 
Jury  that  the  evidence  ottered  in  defense, 
giving  to  it  the  most  favorable  construc- 
tion of  which  it  was  susceptlblp,  did  not 
constitute  a  defense  to  the  action;  and 
the  law  court  sustained  the  ruling.  And 
this  ruling  was  not  based  on  formal  or 
technical  defects  in  the  evidence;  it  was 
based  on  its  inherent  weakness  and  utter 
insufficiency  to  establish  the  facts  on 
which  the  defense  rested.  And  for  this 
reason,  if  there  were  no  other,  the  court 
would  feel  compelled  to  refuse  the  relief 
asked  for  in  this  suit. 

Bill  dismissed,  with  costs. 

Petebs,  C.  J.,  and  Virgi.n,  Libbey,  Has- 
kell, and  Whitbbouse,  JJ.,  concurred. 


(88  He.  640) 


Jordan  v.  Chasb. 


(Supreme  Judicial  Court  of  Maine.    June  1, 
1891.) 

Report  from  supreme  judicial  court,  Hancock 
oonaty. 

O.  P.  DuUon,  toe  complainant.  WiswM, 
Kimg  A  Peters  and  B,  E,  Tracy,  for  defendant. 

^Ai,TON,  J.  This  is  a  suit  In  equity  presented 
at  the  same  time  and  supported  by  the  same  evi- 
dence as  the  foregoinir  suit  of  Alley  v.  Chase,  23 
AtL  Rep.  898;  and  for  one  of  the  same  reasons, 
namely,  the  inherent  weakness  and  utter  insaffl- 
cioncy  of  the  evidence  in  support  of  the  facts  on 
which  the  right  to  the  relief  asked  for  rests,  the 
same  entry  must  be  made. 

Bill  dismissed,  with  costs. 


(M«.< 

(88  H«.  WSi 

City  of  Rockland. 
Jane  1, 


Fbtkbs,  C.  J.,  and  Viroin,  Libbbt, 
■nd  Wbitbboum,  JJ.,  concurred. 


TTifgiiT.i.^ 


Fahnswohth  v. 

(Supreme  Judicial  Court  of  Maine. 
1891.) 

Bounn  ARIZS — Hiohwats — Usb. 

1.  The  statute  whloh  declares  that  ivhen  birild- 
in«^  which  have  for  more  than  SO  years  fronted 
upon  a  public  way  or  street,  shall  be  deemed  the 
bounds  thereof,  means  that  portion  of  the  build- 
ing which  rests  upon  the  ground,  and  does  in  fact 
bound  and  limit  the  way,  and  not  the  comioea 
or  other  projections  which,  far  above  the  holds 
of  travelers,  may  happen  to  overhang  the  ^de- 
walk. 

8.  When  land  is  conveyed  by  deed,  and  • 
building  Is  one  of  the  boundaries,  the  parties  are 
presumed  to  intend  that  such  line  shall  be  wholly 
on  one  side  of  every  portion  of  the  building. 
But  in  the  case  of  a  right  of  way,  even  if  cre- 
ated by  express  grant,  it  is  not  an  unreasonable 
presumption  that  it  was  intended  to  extend  nn- 
der  the  projecting  finish  of  a  building. 

8.  The  owner  ot  land  over  which  a  pabllc 
way  passes  has  the  right  to  occupy  the  land  above 
and  below  its  surface  to  any  extent  that  will  not 
impair  Its  usefulness  for  a  way.  The  public  must 
not  be  made  to  suiter  any  real  inconvenlenoe, 
nor  should  the  owner  be  deprived  of  any  auch 
reasonable  use  of  his  land  as  will  not  incommode 
the  public. 

4.  The  plaintiff  was  the  owner  of  a  bulMing, 
which  for  more  than  thirty-flve  years  had  fronted 
on  the  street,  and  was  conceded  to  be  one  of  its 
boundaries.  In  proceedings  taken  by  the  ci^ 
for  the  widening  of  the  street,  under  which  the 
plaintiff  was  compelled  to  move  the  building 
back,  held  that,  in  order  to  ascertain  the  amount 
of  land  so  taken,  and  for  which  damages  should 
be  allowed,  the  measurement  should  commence 
on  a  line  with  the  side  of  the  building,  and  not 
on  a  line  with  the  cornice  on  the  gable-end  of  the 
building,  which  projected  beyond  it,  into  and 
over  the  street. 
(Q^dot.) 

Exceptions  from  supreme  judicial  court, 
Knox  county. 

Mortland  &  Johnson,  tor  complainant. 
E.  K.  Uould  and  C.  E.  UtUeaeld,  tor  de- 
fendant. 

Walton,  J.  Rev.  St.  c.  18,  §  95,  provides 
that,  "  when  buildings  or  fences  nave  ex- 
isted more  than  twenty  years  fronting  up- 
on any  way,  street,  lane,  or  land  appro- 
priated to  public  use,  the  bounds  of  which 
cannot  be  made  certain  by  records  or 
monuments,  such  buildings  or  fenren  shall 
be  deemed  the  true  bounds  thereof. " 

The  plaintiff  owns  a  building  which  for 
more  than  35  years  has  fronted  on  one  ot 
the  principal  streets  in  the  city  of  Rock- 
land, and  it  is  conceded  that  it  must  now 
be  regarded  as  one  of  the  bonndarieM  of 
tile  street.  But  It  is  not  on  a  line  with  the 
adjoining  buildings, and  theclty  has  taken 
measures  to  compel  her  to  move  It  back. 
It  is  conceded  that  she  will  be  entitled  to 
damages,  and  the  only  question  is  how 
much. 

The  plaintiff  contends  that,  in  order  to 
ascertain  the  amount  of  land  taken  fur 
the  widening  ot  the  street,  the  measure- 
ment should  commence  on  a  line  with  the 
cornice  on  the  gable  end  of  the  building. 
The  city  contends  that  the  measurement 
should  commence  on  aUne  with  the  side  ot 
the  main  building. 

The  cornice  projects  about  8  inches; 
and.  It  the  plaintiff's  method  of  measuring 
is  adopted,  she  will  be  entitled  to  compen- 
sation for  a  width  ot  22J^  inches ;  if  the 
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city's  method  Ib  adopted,  she  will  be  enti- 
tled to  compensation  for  a  width  of  only 
m  Inches. 

Wft  think  the  city's  method  Is  the  cor- 
rect one.  For  more  than  86  years  the  city 
has  maintained  a  sidewalk  close  ap  to  the 
Bide  of  tne  bnllding.  The  exceptions  so 
Btate.  The  side  ol  the  bailding,  and  not 
the  projecting  cornice  of  the  roof,  has, 
during  all  that  time,  in  fact  bounded  the 
street;  and  the  street  has  in  fact  been 
widened  only  14)^  inches.  And  the  plain- 
tiff will  be  obliged  to  move  her  boilding 
no  more  than  that.  For  that  amoont  of 
land  she  is  nndonbtedly  entitled  to  recover 
compensation,  and  we  fall  to  discover  any 
reason  why  she  should  recover  compensa- 
tion for  a  greater  width  than  that.  It 
may  be  true,  us  she  contends,  that  when 
a  boilding  is  the  boundary  of  land  con- 
veyed by  deed,  the  boundary  is  the  outer- 
most portion  of  the  bnlldlng. 

In  MUlett  V.  Fowle,  8  Cush.  150,  the 
court  held  that,  where  a  deed  described 
one  of  the  boundaries  of  the  land  as  4  feet 
from  the  "northerly  Side"  of  a  building, 
the  boundary  waB4  feet  from  theextremest 
part  of  tbe  building,  which  in  that  case 
was  the  edge  of  tbe  eaves. 

But  in  this  state,  in  Calais  v.  Bradford, 
SI  Me.  414,  where  a  deed  described  one  of 
the  boundaries  as  8  feet  4  Inches  from  the 
"south  side"  ot  a  building,  the  court  held 
that  the  measurement  should  be  made 
from  the' comer  board  on  the  side  of  the 
building. 

These  decisions  are  )n  conflict.  They 
cannot  be  reconciled.  In  each  case  the 
measurement  was  to  commence  at  the 
"side"  of  the  building.  In  the  one  case, 
the  court  held  that  thatmeantat  the  edge 
of  the  eaves;  in  the  other, at  the  boarding 
on  the  side  of  the  building. 

But  it  is  nnnecessary  to  determine  which 
is  the  more  sensible  conclusion;  for  we 
are  not  now  bounding  land, — we  are 
bounding  a  right  of  way.  Presumptively 
the  plaintiff  owns  the  land  to  the  center 
of  the  street.  But  the  exceptions  state 
that  for  over  85  years  the  city  has  main- 
tained A  sidewalk  close  up  to  the  sill  of  the 
building,  and  its  right  to  that  portion  ot 
the  way  which  is  under  the  overhanging 
cornice  of  the  roof  ii^  as  valid  as  its  right 
to  any  other  portion  of  the  way. 

The  building  Is  2  stories  high,  and  the 
cornice  is  on  the  gable-end  of  the  building, 
and  projects  only  about  8  Inches.  Similar 
projections  are  very  common.  Not  only 
cornices,  but  small  balconies  and  bay- 
windows,  often  overhang  sidewalks;  and, 
if  they  do  not  in  any  way  interfere  with 
or  incommode  the  public  travel,  such 
■tructures  are  not  unlawful.  The  owner 
of  land  over  which  a  pnblic  way  passes 
has  a  right  to  occupy  the  land  above  and 
b^ow  its  surface  to  any  extent  that  will 
not  impair  its  usefulness  for  a  way.  Of 
eotirse,  a  bay-window,  or  a  balcony,  or  a 
cornice  even,  may  be  so  low  down,  and 
project  BO  far  Into  a  street,  as  to  obstruct 
or  incommode  the  public  travel;  and  in 
Mocb  a  case  tbe  structure  would  be  a 
pnblic  &!itsance,  and  its  removal  could  be 
compelled.    But  an  8-inch  cornice  on  the 

g able-end  of  a  2-8tory  building  could  never 
B    so   regarded.     And  whether    in  any 


particular  caae  aach  a  ■traetare  ia  or  Is 
not  a  nuisance  is  to  be  decided  In  the  exer- 
dse  of  Bound  practical  common  sense,  and 
not  on  merely  Imaginary  or  theoretical 
grounds.  The  public  must  not  be  made 
to  suffer  any  real  inconvenience,  nor 
should  the  own^r  be  deprived  of  any  such  , 
reasonable  use  of  his  land  as  will  not  in- ' 
commode  the  pnblic. 

The  difference  between  land  when  bound- 
ed by  a  building,  and  a  way  when  thus 
bounded,  is  very  obvious.  When  land  is 
bounded  by  a  building,  it  would  be  unrea- 
sonable to  assume  that  the  parties  to  tbe 
conveyance  intended  that  the  main  por- 
tion of  the  building  should  be  on  one  side 
of  the  line,  and  the  cornices,  and  other 
projecting  finish,  on  tbe  other.  Hence  the 
rule  that,  in  such  a  case,  the  line  shall  be 
regarded  as  wholly  on  one  side  of  every 
portion  of  tbe  building.  Not  so  a  right  ol 
way.  There  is  nothing  unreasonable  in 
the  assumption  that  a  mere  right  of  way, 
even  If  created  by  an  express  grant,  was 
intended  to  extend  under  the  projecting 
finish  of  a  building.  Hence  tlie  rule  in- 
voked by  the  plaintiff  iB  not  applicable; 
and  especially  not  applicable  when,  as  in 
this  case,  the  right  of  way  is  acquired  by 
adverse  use,  and  not  by  express  grant,  Ip 
the  class  of  cases  where  the  extent  of  the 
way  is  determined  by  the  use,  its  extent 
is  necessarily  co-extensive  with  its  use. 
At  least,  such  is  the  general  rule;  and 
there  is  nothing  in  this  case  to  take  it  out 
of  the  general  rule. 

If  we  should  adopt  the  construction  ot 
the  statute  for  which  the  plaintiff  con- 
tends, and  hold  that  all  the  bay-wlndowB, 
and  balconies,  and  cornices,,  which  have 
for  20  years  overhung  our  sidewalks,  have 
become  tbe  boundaries  thereof,  we  should 
have  some  very  crooked  and  jagged  side 
lines,  and  It  would  be  difficult  for  our 
street  commissioners  to  determine  to  what 
width  it  would  be  their  duty  to  keep  them 
In  repair.  We  do  not  think  the  statute 
can  be  rightfully  so  construed.  We  think 
that,  when  it  declares  that  buildings  which 
have  for  more  than  20  years  fronted  upon 
a  pnblic  way  or  street  shall  l>e  deemed  tlie 
bounds  thereof.  It  means  that  portion  of 
the 'building  which  rests  upon  the  ground, 
and  does  In  fact  bound  ajid  limit  the  way, 
and  not  the  cornices  or  other  projections, 
which,  far  above  tbe  heads  of  travelers, 
may  happen  to  overhang  the  sidewalk. 

As  the  construction  uf  the  statute  con- 
tended for  by  tbe  plaintiff  was  sustained 
by  the  court  at  the  trial  in  the  court  be- 
low, it  is  the  opinion  ot  the  law  court  that 
the  exceptions  must  be  sustained,  and  a 
new  trial  granted. 

Exceptions  sustained. 

Pktebs,  C.  J.,  and  Viboin,  Libbbt,  Has- 
kell., and  WaiTBHODBB,  JJ.,  concur. 


m  Hd.  636) 

Talbott,  Insurance  Commissioner,  v.  Fi* 

DBLiTT  &  Casualty  Co.  op  Nbw  York.i 
(Court  c|f  AppeaU  of  ItaryUmd.   June  18, 1891 . ) 

FoHsieir  IirBCBAiroB  ConpimBs— BxoLusiNa  wtum 

Statu— Ubtai.ia.toxt  Lbqiblatioh. 

Code  Pab.  'Qen.  Laws  Hd.   art.  88,  |  U8, 

provides  that  "when  by  the  laws  of  any  other  state 

uy  deposit  of  money    •   •   •   or  prohibitions 

iRehesring  denied* 
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are  Imposed  npon  Insurance  companies  Incorpo- 
rated    •   •   •    HBder  the  laws  of  this  state, 

*  *  *  so  long  as  suoh  lows  oontlnne  In  f  ome 
the  same  *  f  *  obligations  and  prohibitions 
shall  be  imposed  *  *  *  In  this  state,  Instead 
of  those  proscribed  by  the  laws  of  this  state. " 
Acu  N.  T.  1873,  0.  fi98,  i  3,  provides  that  the 
saperintendent  of  insurance  *!  snail  havepowur  to 
refose  admission  to  any  companv  •  •  •  ap. 
plying  to  be  permitted  to  transact  the  business  of 
insurance  In  this  state  from  any  other  state, 

*  *  *  whenever  in  his  Judgment  suoh  refusal  to 
admitshallbestpromotetheiuterestaof  the  people 
of  this  state. "  field,  that  the  Maryland  statute  is 
retaliatory,  and  makes  the  law  of  TStevr  Tork  the 
law  of  Hai7land:  and,  when  Uaryland  Insurance 
companies  are  refused  admission  Into  New  Tork 
solely  npon  the  ground  of  discretion,  the  insur- 
ance commissioner  of  Maryland  may  exercise  the 
same  discretion,  and  refuse  New  York  companies 
admission. 

Appeal  from  Baltimore  city  coart. 

Proceedings  in  mandawus  by  the  Fidel- 
ity A  Casualty  Company  ol  New  York 
Rgaiiiat  J.  F.  C.  Talbott,  Insnrance  commls- 
■loner  of  the  state  of  Maryland.  The  Bal- 
timore city  conrt  entered  a  pro  fbrmn  or- 
der directing  the  writ  to  Issae.  Defendant 
appeals.    Keversed. 

Argued  before  Altbt,  C.  J.,  and  Bbtan, 
McSherrt,  Fowi^kr,  and  Irving,  JJ. 

Ftsher,  Bruce  &  Fiaber,  for  appellant. 
Bar.  darter  A  Sons,  for  appellee. 

Irvino,  J.  The  question  to  be  decided 
In  this  case  arises  upon  an  appeal  from 
a  pro  torma  order  of  Baltimore  city 
covrt  directing  a  maadamua  to  Issue 
against  the  insurance  commisiiloner  of  the 
state  commanding  him  to  Issue  a  license  to 
the  Fidelity  &  Casualty  Company  of  New 
Tork  to  do  bneinens  in  this  state.  It  is  es- 
peclally  tnterestlng  and  Important,  as  it 
InvolTes  a  question  of  comity  between  the 
states,  and  a  construction  of  thestatotesof 
thtostateand  of  New  York stateln  relation 
to  each  other.  The  case  has  been  argued 
with  very  great  ability  by  the  counsel  on 
both  sides,  and  by  the  aid  of  that  skillful 
fund  learned  debate  we  have  been  able  to 
reach  a  unanimous  conclusion.  The  rec- 
ord discloses  the  folio  wing  state  of  affairs : 
The  appellee  for  several  years,  as  a  New 
York  corporation,  upon  paying  the  requi- 
site license  tevs,  has  been  transacting  busi- 
ness In  the  state  nt  Maryland,  and  has  out> 
standing  risks  in  the  state  of  over  $3,- 
600,000.  It  is  a  corporation  with  f  250,000 
pald-np  capital.  In  December,  1890,  this 
company,  tendering  the  usually  demanded 
license  moneys,  asked  for  Its  annual  license 
to  transact  business  In  Maryland.  It  was 
informed  that,  in  consequence  of  a  protest 
from  the  American  Casualty  Insurance  & 
Security  Company  of  Battlmore  City,  li- 
cense to  transact  business  in  Maryland 
would  not  be  granted.  Thereupon  the 
appellee  filed  its  petition  in  the  Baltimore 
city  conrt,  alleging  compliance  or  tender 
of  compliance  with  all  the  prerequisites  to 
the  granting  of  license,  and  that  the  same 
bad  been  refused.  It  then  asked  for  man* 
dnrnvs  to  compel  Its  issuance.  Rule  was 
laidontbeinsurancecommlsslonertoshow 
cauM  why  them An</ainD«  should  not  issue. 
By  bis  answer  the  following  admitted 
facts  were  disclosed :  The  American  Caa- 
qalty  Insurance  &  Security  Company  o 
Baltimore  City  was  organised  and  incor- 


porated in  1S90,  with  a  paid-up  capital  of 
one  minion  of  dollars,  and  a  halt  million  of  ' 
surplus.  Its  line  of  business  was  mani- 
fold, and  similar  to  that  of  the  appellee, 
and  it  became  the  rival  of  the  appellee  in 
insurance  business.  This  company,  hav- 
ing started  business  here,  desired  to  open 
an  office  and  transact  business  In  the  city 
of  New  York.  It  applied  tor  license  to 
transact  business  In  New  York  city.  TJie 
Insurance  superintendent  ol  New  York 
state  replied  that  under  the  la  vs  of  New 
York  he  could  not  grant  license  to  do 
more  than  one  kind  of  business  in  that 
state.  The  application  was  modified  sc 
as  to  ask  license  for  only  one  kind  of  in- 
surance, viz.,  that  of  steam-boilers.  Mot- 
withstanding  the  company  was  ready  and 
willing  to  comply  with  all  the  require- 
ments of  the  state  of  New  York  preliminary 
to  the  issuance  of  license,  the  superintend- 
ent refused  to  grant  license.  In  tlie  exerrJse 
of  the  discretion  which  tne  statute  of  that 
state  in  express  terms  confided  to  him. 
The  language  of  the  statute  of  New  York, 
to- wit,  of  the  second  section  ot  chapter  593 
of  the  Acts  of  1873,  is  as  follows:  "The 
said  superintendent  shall  have  power  to 
refuse  admission  to  any  company,  corpo- 
ration, or  association  applying  to  be  per- 
mitted to  transact  the  business  of  insur- 
ance in  this  state  from  any  other  state  or 
country  wherever  the  capital  stock  shall 
he  impaired,  and  also  whenever  in  hia 
judgment  such  refusal  to  admit  shall  best 
promote  the  interests  of  the  people  ot  this 
state."  In  the  188tb  section  of  article 23 
of  our  Code  ot  Public  General  Laws  the 
following  proviso  Is  put:  "Provided,  that 
when  by  the  laws  of  any  other  state  any 
deposit  of  money  or  securities  Is  required, 
or  taxes,  fines,  or  penalties,  or  other  obli- 
gations or  prohibitions  are  imposed  upon 
Insurance  companies  incorporated  or  or- 
ganized under  the  laws  of  this  state,  and 
transacting  business  in  such  other  state, 
or  upon  the  agents  of  such  Insurance  com- 
panfes,  greater  than  those  required  or  im- 
posed by  the  laws  of  this  state,  so  long  as 
such  laws  continue  In  force  the  same  taxes, 
fines,  penalties,  and  deposits,  obligaUons, 
and  prohibitions  shall  be  imposed  upon  all 
agents  or  insurance  companies  of  such 
state  doing  business  in  this  state,  Instead 
of  those  prescribed  by  the  laws  of  this 
state."  TbeinBuraucecommissionerotthlM 
state,  regarding  this  provision  of  our  stat- 
ute as  substituting  the  New  York  statute 
for  our  statute  whenever  the  New  York 
law  differed  from  ours,  and  Introduced 
other  and  greater  "obligations  and  pro- 
hibitions "  as  affecting  Maryland  compa- 
nies desiring  to  prosecute  business  in  New 
York  state,  and  being  Informed  that  a 
Maryland  company  of  like  character  with 
the  appellee  had  been  excluded  from  New 
York,  and  refused  license  to  do  business 
In  that  state,  deemed  It  his  duty  to  re- 
fuse license  to  the  appellee  to  do  business 
in  (bis  state.  To  test  the  correctness  ot 
his  view  of  the  law  and  conduct  on  the 
premises  this  proceeding  was  Instituted, 
and  a  pro  fotma  order  for  maadawus  was 

?:ranted,   from   which  this    appeal    wa> 
aken. 

The  appellee'  contends  that  the  atatvte 
of  Maryland  does  not  give  oiit .  insurance 
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eommisHloner  any  diacretlon  whatever,  as 
the  New  York  la  w  does.  In  expr^n  terms, 
8:iratoit8  commlaslonar  or  Buperlntend- 
ent  of  insarance;  and  tbat,  tberefore, 
when  the  appellee  had  tendered  full  com- 
pliance with  all  the  proTialona  of  oar 
Btatute  which  section  124  of  article  28  of 
the  Code  enumerates,  it  was  thelmpera- 
tlve  duty  of  the  insurance  commlsaloner 
to  grant  a  license;  and  that  his  refusal 
was  without  warrant  6f  law.  The  argu- 
ment is  that,  as  the  statute  says  that  li- 
cense shall  not  be  granted  "  unless  it  be 
fully  organised  and  possessed  of  the 
anount  of  capital  required  of  slmilarcom- 
panies  tormedunder  thelaws  of  this  state, 
or  until  the  following  conditions  have 
been  compiled  with,"  then,  when  it  is 
properly,  organized,  and  has  proper 
amount  bt  capital,  and  has  complied  with 
the  conditions  mentioned  in  the  statute,— 
as  was  admitted  was  the  case  as  respects 
the  appellee,— there  was  no  alternative  to 
the  commissioner,  and  he  must  Issue  the 
license.  The  appellant  controverts  this 
position,  and  insists  tbat,  while  a  dl8cr»- 
tion  in  the  matter  is  not  conferred  on  the 
commissioner  in  express  language,  as  is 
done  by  the  New  Tork  statute  to  its  super- 
intendent of  insurance,  yet  our  st&tnte  Is 
a  strictly  retaliatory  one;  and  when  the 
New  Torlc  statute  Imposes  an  "obligation 
or  a  prohibition'  not  found  in  ours,  that 
obligation  and  prohibition  must  be  treat- 
ed as  it  found  In  so  many  words  in  our 
statute,  and  it  is  to  be  enforced  according- 
ly. In  other  words,  the  contention  of. the 
appellant  is  that,  IJa  such  case,  and  for 
such  emergency,  our  statute  makes  the 
New  Tork  law  our  law  to  control  the  ac- 
tlon  ot  our  commissioner  of  insurance. 
This,  we  think.  Is  the  correct-  view,  and 
Jnstiflos  the  commissioner  In  refusing  ll> 
cense  to  the  appellee.  We  cannot  qgree 
to  the  view,  pressed  with  so  much  eai;nest- 
oesa  and  ability  by  appellee's  counsel,  that 
the  exclusion  of  the  Maryland  company 
from  New  Tork  state  by  the  refusal  on  the 
part  of  the  New  Tork  superintendent  to 
allow  it  license,  was  not  a  "prohibition" 
by  the  law  of  New  Tork,  within  the 
meaning  ot  our  statute.  Tbe  law  ot  New 
Tork  vests  such  absolute  discretion  In  Its 
superintendent  of  insurance  tbat  It  Is  wlth- 
ia  bis  power  to  exclude  every  Maryland 
company  from  working  In  New  York 
state.  It  in  his  Judgment  it  was  not  to  the 
biterest  of  tbe  New  Tork  people  to  have 
companies  of  other  states  to  compete 
with  insurance  companies  ot  that  state. 
Now,  it  Is  perfectly  clear  that  our  law- 
makers never  designed  that  our  statute 
should  be  so  Interpreted  as  to  allow  New 
Tork  companies  to  have  access  to  our 
state  on  the  same  terras  as  our  own, 
wbUe  onrs  cannot  be  allowed  in  New 
Tork  state.  According  to  tbe  view  of  tbe 
appellee,  that  very  condition  ot  things 
migbt  have  existed  by  the  action  of  tbe 
New  Tork  superintendent,  and  yet  It 
wonvd  not  have  existed  by  the  law  ot  New 
York.  Clearly  that  cannot  be  a  sound 
view  which  might  lead  to  such  result. 
The  Maryland  company  has  been  shut  but 
of  New  York.  •  Hpw  hes  that  been  effect- 
ed? By  the  unappealable  determination 
ot  the  New  Tork  officer  not  to  grant  it  .a 


Ilnensa.  By  what  authority  has  tbat 
officer  so  conclusively  shut  tbefdoor  upon 
a  Maryland  company?  By  tbe  law  ot 
New  York,  giving  hioi  the  discretion  and 
power.of  prohibiting  that  company  from 
entering  the  state  ot  New  York  to  do  in- 
surance business  there.  It  Is  tbe  law  that 
enabled  thesuperintendent  to  prohibit,  and 
that  is  responsible  for  the  prohibition; 
and  the  prohibition  must  be  referred  to 
and  charged  to  the  superior  authority,— 
the  law  of  New  York.  It  will  not  do  to 
say,  therefore,  that  tbe  law  ot  New  York 
does  not  prohibit.  By  its '  express  provis- 
ions, io  certain  contingencies,  extdnslon 
(which  Is  probibltlun  most  effectual)  to 
allowed ;  and  supposing  tbatcontlngency 
as  arising,  tbe  superintendent  has  exdud- 
ed  the  Maryland  company  from  New 
York;  so  that.it  is  prohlbit«l  now,  under 
penalties,  from  attempting  to  work  there. 
The  facts  show  it  to  have  been  a  wiUfol 
exclneion  of  the  Maryland  company  from 
New  York.  Only  two  considerations  are 
mentioned  In  the  law  giving  tbe  svperin- 
teodent  bte  power  to  refuse  license.  One  IS 
where  there  to  impairment  ot  the  value  of 
the  stock  of  the  company  seeking  license, 
and  the  other,  when  the  superintendent 
tor  any  reeuion  may  think  it  not  fur  the 
interest  of  the  New  York  people  tbat  such 
company  should  be  permitted  to  do  busi- 
ness in  that  state.  There  was  no  impair- 
ment  of  the  stock,  for  the  company  was  la 
unusually  safe  condition.  Its  capital  was 
$1,000,000,  all  paid  up;  and  It  had' a  half 
million  ot  surplus.  Ho  safe  a  company 
could  not  jeopardise  tlie  Interest  of  the 
people  by  ottering  it  Insurance.  It  was 
four  times  as  strong  as  tbe  New  York 
company  in  paid-up  capital,  and  with  so 
large  a  surplus  offered  an  unusually  safe 
medium  ot  initurance  in  the  several  direc* 
tlons  in  which  it  took  risks.  It  to  appar- 
ent, therefore,  that  no  justifying  reason 
extotad  for  prohibiting  it  from  exercising 
its  functions  in  the  state  ot  New  York,  and 
it  was  well  Justified  in  asking  the  commis- 
sioner In  this  state  to  put  Into  force  the 
retaliatory  feature  of  our  law;  and  there 
would  seem. to  be  especial  fitness  In  enforc- 
ing it  as  against  tbe  appellee,  whose  busi- 
ness Is  BO  especially  along  the  sainelineand 
Slane  as  the  Amertcan  Casualty  Insurance 
;  Security  Company. 

The  rule  for  the  construction  ot  statutes 
to  that  statutes  are  to  be  "read  according 
to  the  natural  and  obvious  import  ot  their 
language;"  and  no  construction  ought  to 
be  made  against  the  express  letter  ot  the 
statute,  tor  nothing  can  so  express  the 
meaning  of  the  makers  as  their  own  direct 
words.  Sedg.  S$t.  &  Const.  L.aw,  260. 
The  same  author,  In  the  same  connection, 
says  tbat  words  are  to  be  taken  in  their 
ordinary  sense,  unless  such  a  construction 
would  be  obviously  repugnant  to  tbe  in- 
tention ot  its  tramers.  Tbe  object  and  In- 
tent of  a  statute  is  always  to  be  regard- 
ed ;  and,  of  course,  Its  language  Is  to  be 
understood  and  construed  as  furthering 
tbe  object  contemplated  by  the  makers. 
A  forced  construction  "tor  the  purpose  ot 
extending  or  limiting  their  operation* 
roust  not  be  resorted  ,to.  The  object  ot 
our  statute  is  palpable.  Tbe  design  was 
to  i>at  Insurance  comoanies  «um(ngtrom 
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uther  Bttltesinto  the  sam^positlon  as  oars 
would  be 'In  the  state  whence  they  came. 
They  were  to  be  admitted  on  the  same 
terms,  and  none  other,  than  ours  would 
be  there.  Companies  coming  from  other 
states  were  intended  to  rare  no  better 
than  oars  would  on  going  to  their  state. 
Any  obligation  or  "prohibition"  affecting 
Maryland  companies  in  otherstates  was  to 
operate  here  on  companies  coming  here 
from  thence.  With  such  an  object  In 
view,  as  very  manifestly  existed,  the  "pro- 
hibition" can  have  but  one  reference .  and 
meaning,  and  it  would  be  forcing  it  from 
Its  natural  and  obrious  meaning  in  the 
statute  to  suppose,  because  it  is  used  to- 
gether with  the  language,  "deposit  of 
money  or  securities,  taxes,  fines,  or  pen- 
alties, or  other  obligations,  "that  "or  pro- 
hibitions" must  have  some  reference  to 
the  subject  of  money  deposits  or  taxes. 
After  enumerating  all  the  other  things 
that  might  be  demanded  to  be  done,  it 
winds  up  with  "prohibitions,"  meaning 
thereby  plainly  what  the  word  means  iu 
Its  most  natural  and  usual  signification. 
It  clearly  meant  that  if  our  companies 
were  prohibited  from  a  state,  theirs  were 
to  be  prohibited  here.  The  law  was  in- 
tended to  be  one  of  strict  reciprocity. 
"  Prohibition  "means,  according  to  lexicog- 
raphers, "forbidding  to  do;"  "an  lubibl" 
tlon;"  "an  interdiction."  When,  there- 
fore, the  saperintendent  refused  license  to 
the  Maryland  company,  it  was  instantly 
forbidden  to  attempt  to  transact  buxiness 
in  the  state  of  New  ¥orlc.  That  such  liti- 
sration  as  that  of  this  state  which  webave 
been  called  on  to  construe  is  legitimate 
and  constltutionail  is  fully  established  by 
authority;  but,  as  that  has  not  been  ques- 
tioned, and  the  whole  argnmeut  has  rest- 
ed  on  the  construction  of  the  language  of 
the  statutes  of  the  two  states,  we  need 
not  cite  authority  in  support  of  the  law. 
The  enforcement  of  the  law  in  a  fair  and 
Just  way,  as  we  have  conntrued  it,  and  its 
authority  to  the  commlsBlonur,  cannot 
operate  prejudicially  to  the  people  pro- 
moting competition.  Competition  is  al- 
ways in  the  interest  of  the  masses,  and  a 
Judicious  officer  will  never  unnecessarily 
do  what  will  prevent  it;  but  action  such 
as  he  has  taken  in  this  case  will  tend  to 
secure  just  treatment  from  otherstates. 
If  this  Maryland  company  was  impaired 
in  credit,  and  hud  for  that  reason  been  re- 
fused license  in  New  Yori{  state,  Its  prohi- 
bition from  doing  businesH  there  would 
not  have  given  rise  to  the  exercise  of  the 
retaliatory  feature  of  our  law,  unless  It 
was  against  some  company  from  that 
state  in  like  unsound  condition.  Being  of 
opinion  that  the  mand&wva  against  the 
appellant  should  not  have  been  ordered, 
the  order  granting  It  must  be  reversed, 
and  the  petition  therefor  must  t>e  dis- 
missed. 


Oi  Md.  294) 

Ali.kn  et  nx.  v.  Cocnty  Commissionebs  of 

Hakfurd  Codnty  et  al. 

(Court  of  Appeals  of  MarylanA.   June  16, 1891.) 

Taxatio:!— Valoahoh  or  Incvmbsrbd  Lands. 

Under  Bill  of  Bights  Hd.  art.  16,  which 

provides,  among  other  things,  that  "every  person 

in  the  state,  or  person  holding  property  therein, 


ought  to  oontribnte  his  proportion  of  pnblio  taxes 
for  the  support  of  the  government,  according  to 
his  actual  worth  in  real  or  personal  property, " 
lands  may  be  assessed  at  their  full  valae,  regwd- 
less  of  any  mortgages  or  incumbrances  tiiaraon. 

Appeal  from  circuit  court,  Hartord 
county,  in  equity: 

Action  by  Bdward  M.  Allen,  In  his  own 
right,  and  us  trustee  of  Sallie  E.  Allen,  bis 
wife,  and  Sallie  E.  Allen,  against  the  coan- 
ty  commission  of  Harford  county  and 
others,  to  enjoin  the  collection  of  taxes. 
Judgment  for  defendants.  Plaintiffs  ap- 
peal.   Affirmed. 

Argued  before  Alvby,  C.  J.,  and  Mil- 
LBR,  Irvino,  Bryan,  Robinson,  McShkkby, 
and  Fowler,  JJ. 

Frederick  R.  Williama,  for  appellants. 
William  Young  and  Geo.  £..  Van  Bibber, 
for  appellees. 

FowLBR,  J.  The  appellant  Edward  M. 
Allen,  as  trnstee  of  his  wife,  is  the  owner  of 
a  farm  in  Harford  county,  which  is  as- 
sessed for  taxation  on  the  assessment 
books  of  that  county  at  f  8,320.  This  farm 
is  incumbered  with  mortgage  liens 
amounting  to  f  16,250.  At  the  proper  time 
the  appellant  applied  to  the  county  com- 
missioners to  have  the  whole  of  said  as- 
sessment abated,  because  of  said  mortgage 
liens,  but  his  application  was  refused.  In 
default  of  the  payment  of  the  state  and 
county  taxes  for  1887  and  1889,  said  farm, 
or  a  portion  of  it,  was  about  to  be  sold  to 
enforce  the  payment  of  said  taxes,  where- 
upon the  appellant  applied  to  the  circuit 
eourt  for  an  injunction.  His  application 
was  refused,  and  hence  this  appeal.  The 
only  question  raised  her^,  or  intended  to 
be  raised,  is  whether  real  estate  which  is 
mortgaged  should  be  assessed  and  taxed 
at  its  actual  assessed  value  without  re- 
gard to  the  mortgage  liens,  or  whether 
the  amount  of  such  liens  should  be  first 
deducted  from  the  assessed  valne  in  order 
to  ascertain  the  taxable  valne.  The  ap- 
pellant contends  he  is  entitled  to  the  de- 
duction mentioned,  and  be  bases  his  con- 
tention upon  the  fifteenth  article  of  the 
bill  of  rights  of  the  constitution  of  Mary- 
land, which  provides,  among  other  things, 
that "  every  person  iu  the  state,  or  per- 
son holding  property  therein,  ought  to 
contribute  his  proportion  of  public  taxes 
for  the  support  of  the  government,  ac- 
cording to  his  actual  worth  in  real  or  per- 
S(mal  property."  If  tbis  were  a  new  ques- 
tion, its  Importance  would  demand  a  full 
consideration  and  discussion ;  but  it  has 
been  definitely  settled  by  our  predecessors 
In  the  cases  known  as  the  "Tax  Cases," 
under  the  act  of  1841,  reported  in  12  QUI 
&  J.  117,  in  which,  without  delivering  an 
opinion,  the  rulings  of  the  lower  court,  re- 
fusing tliedeductionsand  abatements  now 
claimed,  was  affirmed.    One  of  these  ap- 

?eal8  was  that  of  the  late  George  M.  tiill. 
t  appeared  from  the  record  in  his  case 
that  he  hud  been  assessed  upon  mort- 
gages "  to  the  amount  of  seven  thousand 
dollars,  from  which  he  claimed  to  be  ex- 
empt from  taxation,  because  be  owed  a 
larger  sum  on  mortgage,  and  that  under 
the  bill  of  rights  he  could  only  be  taxed 
upon  his  actual  worth,  while  in  fact'  he 
was  taxed  upon  all  his  real  and  personal 
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propertjr,  Incladlng  mortgages  to  him, 
wlthuat  derluction,  for  the  sum  due  by 
liim  ou  mortgage."  And  Id  his  briet  filed 
in  this  court  (12  Gill  &  J.  146)  he  elaborat- 
ed this  position,  claiming  that  such  prac- 
tice was  Illegal  under  the  thirteenth  arti- 
cle of  the  bin  of  rights  of  the  constitution 
of  1776  then  la  force,  which,  so  far  as  con- 
cerns the  question  before  us,  is  ezactlj  the 
same  as  the  fifteenth  article  of  the  bill  of 
rights  of  our  preuent  constitutiou,  on 
which  the  appellant  here  relies.  Mr.  Gill 
further  contended  that  actual  worth  can 
only  be  ascertained  by  deducting  what  a 
citlsen  owes  from  what  he  possesses.  In 
reply  to  these  riews,  the  late  I.  Nevitt 
Steele,  who  was  then  deputy  attorney 
general,  argued  that  "  the  state  looks  to 
the  ownership  of  each  species  of  property ; 
that  money  due  on  mortgage  is  taxed  In 
the  hands  of  the  creditor;  that  the  law 
does  not  tax  the  citizen,  but  the  specific 
property  of  which  be  is  owner,  without 
reference  to  his  liabilities. "  Under  the  act 
of  1841,  mortgages  were  taxed,  but  under 
our  present  revenue  system  they  are  ex- 
empt. We  have,  however,  in  recent  cases, 
clearly  recognized  the  power  of  the  legisla- 
ture, notwithstanding  the  fifteenth  article 
of  the  bill  of  rights,  to  tax  the  full  value  of 
both  the  investments  of  mortgagees  in 
mortgages  and  the  property  mortgaKed 
to  secure  such  investments.  Appeal  Tax 
Court  V.  Kice,  50  Md.  319;  Mayor,  etc..  v. 
Canton  Co.,  63  Md.  237.  The  expediency  of 
such  taxation  it  is  for  tbn  legislature 
alone  to  determine.  We  deem  it  unneces- 
sary further  to  discuss  a  question  which 
has  been  settled  In  this  state  ever  since  the 
decision  of  the  Tax  Cases,  in  12  Gill  &  J., 
in  1841 .  The  order  of  the  circuit  court  will 
be  affirmed. 

(74  Md.  282)  

President,  Etc.,  of  Baltimore  ft  T. 

TuBNPiKB  Road  v.  Parks. 

(CoMrt  of  AppeaXa  of  Maryland.    Jvme  16, 1891.) 

TUBHFIKE    COMPAmSS — DKrECTITK    ROAD — ImDBT 

TO  Tbaksteb — Rbbcttal  Evidence. 

1.  Where  plaintiff  was  injured  while  team- 
ing along  defendant's  road  by  the  saddle  mule 
falling  into  a  hole  and  breaking  his  leg,  It  Is 
proper  to  admit  evidence  to  show  that  the  road 
bad  been  oat  of  repair  for  several  days  before 
the  accident,  ospecially  where  defendant  was 
notified  of  the  defect. 

3.  A  turnpike  company  is  liable  for  injuries 
oocasioued  by  its  road  being  out  of  repair,  where 
It  had  notice,  without  any  express  statutory  pro- 
vision; and  the  fact  that  the  employes  of  a  city 
disturbed  the  surface  for  the  purpose  of  taking 
up  water-mains  is  no  Instiflcation  tor  the  road 
being  left  out  of  repair,  and  does  not  shift  its 
liabllitv. 

8.  Where  a  witness  states  a  particular  thing 
on  his  examination  in  chief,  which  was  contra- 
dicted, it  is  not  a  ground  for  reversal  that  he  as- 
serted it  when  testifying  in  rebuttal. 

Appeal  from  circuit  court,  Baltimore 
county. 

Action  by  Henry  Parks  against  the  pres- 
ident and  managers  of  the  Baltimore  & 
Yorktown Turnpike  Boad.  Judgment  for 
plaintiff.    Defendants  appeal.    Affirmed. 

Argned  before  Alvet,  C.  J.,  and  Ikvinq, 
Robinson,  Bryan,  Miller,  McSherrt, 
and  Fowler,  JJ. 

I>ac/d  6.  JlfcJntos/i, for  appellants.  John 
I.  Telloti  and  M.  W.  Ottutt,  for  appellee. 


Ibtino,  J.  The  appellant  Is  a  tumpike 
company,  a  corporation  owning  and  con- 
trnliing  a  road  running  through  Balti- 
more county.  The  appellee  is  a  teamster, 
who,  in  using  the  appellant's  road, 
charges  that  he  was  seriously  injured, 
while  observing  due  care,  by  delects  in 
the  road,  which  existed  by  reason  of  ap- 
pellant's negligence.  The  appellee  was 
riding  the  saddle  mule  of  the  team,  and 
the  mule  fell,  and  the  rider's  leg  was  brok- 
en in  two  places.  The  claim  of  appellee  is 
(and  there  was  evidence  tending  to  sus- 
tain the  charge)  that  the  mule  fell  into  a 
hole  on  the  tumpike,  which  the  appellant 
negligently  permitted  to  be  and  remain 
there,  and  in  falling  fell  on  plaintitt's  leg 
and  crushed  it.  A  water-main  of  Balti- 
more city  ran  across  the  pike,  which  the 
evidence  showed  had  been  taken  up  by 
Baltimore  city  men,  and  the  hole  or 
trench  wan  filled  up  with  stones ;  and  in 
a  few  days  it  sunk,  and  was,  as  the  plain* 
tiff's  witnesses  testify,  very  unsafe.  The 
plaintiff's  father  testified  that  he  passed 
along  the  ruad  on  the  Monday  preceding 
the  accident  sued  for,  and  he  was  asked 
what  was  the  condition  of  the  road  on 
that  day  when  bepassed  over  it.  The  ap- 
pellant objected,  but  the  court  overruled 
the  objection,  and  allowed  the  evidence  to 
go,  provided  witness  should  state  that  he 
notified  the  gate-keeper  of  its  condition. 
This  ruling  is  tlie  subject  of  the  first  ex- 
ception. The  witness  testified  that  it  had 
sunk  some  on  Saturday,  but  on  Monday 
morning  was  in  a  dangerous  condition^ 
and  he  called  and  notified  the  gate-keeper 
of  Its  dangerous  condition,  and  that  it  was 
not  suitable  for  a  wagon  to  pass  over. 
There  was  certainly  no  error  in  allowing 
this  evidence.  A  defect  of  that  character 
mast  have  a  beginning,  and,  if  it  exlsteid 
several  days  before  the  accident,  and  was 
not  mended  after  notice,  the  greater  rea- 
son for  holding  the  defendant  answerable. 
Being  shown  to  exist  on  Monday  before 
the  accident,  it  would  devolve  on  the  de- 
fendant to  show  that  it  was  corrected  be. 
fore  the  accident. 

The  second  exception  is  also  to  evidence. 
The  defendant  having  offered  evidence 
tending  to  show  that  the  mule  stumbled 
and  fell  before  he  got  to  the  hole,  and  that 
plaintiff  bad  so  declared,  the  plaintiff,  in 
rebuttal,  called  a  witness,  who  testified 
that  be  bad  known  the  mule  a  long  time, 
and  never  knew  it  to  stumble.  This  tes- 
timony was  objected  to,  but  the  court 
Overrated  the  objection,  and  admitted  the 
evidence  that  it  was  not  a  stumbling  mule. 
This  witness  had  been  on  the  stand  before, 
and  bad  been  asked  it  be  had  not  told  the 
plaintlH  he  should  "change  that  mule; 
that  he  would  kill  him  yet, " — and  had  de-- 
nied  that  he  had  ever  said  so.  A  witness 
was  afterwards  introduced  by  defendant, 
who  testified  to  his  saying  so  to  tbo 
plaintiff.  Being  recalled,  he  again  denied 
having  made  that  statement,  and,  if  there 
were  no  other  reason  for  permitting  him 
to  state  that  be  never  knew  the  mule  to 
stumble,  it  was  right  to  let  him  statethat 
as  a  reason  why  he  could  not  have  made 
the  alleged  statement.  But,  independent 
of  its  being  admissible  in  explanation 
and  refutation  of  an   alleged  statement 
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maitti  by  him,  It  was  some  evidence,  (or 
what  it  was  worth,  that  the  mule  did  not 
Btamble  before  reaching  the  hole,  to  show 
the  mule  had  never  been  known  to  stum- 
ble.  There  wan,  therefore,  no  error  In  this 
mllnK>  nor  In  that  made  in  the  third  ex- 
ception, which  was  to  the  same  point. 

The  fourth  exception  was  to  the  allow- 
ance of  the  plaintiff  to  state  In  rebuttal 
whether  the  mule  did  stumble.  He  bav- 
ing  in  his  examination  in  chief  stated  that 
the  male  had  not  stumbled  before,  and 
that  be  had  not  warned  a  person  how  he 
rode  her,  for  she  wonld  stumble,  it  was  ir- 
regular, and  not  strictly  In  rebuttal,  to 
allow  him  to  testify  again  on  that  point; 
but  in  this  instance  be  went  farther,  and 
testified,  as  the  other  witnesses  in  the 
preceding  exceptions,  that  be  never  knew 
her  to  stamble,  which  falls  under  the  rule 
laid  down  in  the  second  exception.  As- 
suming he  bad  stated  the  same  thing  on 
the  examination  in  chief.  It  is  no  ground 
of  reversal  that  he  reasserted  it  in  rebut- 
tal. No  harm  could  possibly  result  from  it. 
The  flttb  bill  of  exception  relates  to  the 
prayers  granted  and  rejected.  All  the 
prayers  on  both  sides  were  granted  except 
the  fourth  of  the  appellant,  which  was  re- 
jected. Although  the  exception  covers  the 
two  prayers  granted  on  the  part  of  the 
plaintiff,  no  point  on  them  was  made  or 
shown  in  this  court.  By  the  first  of  these 
instractions  the  Jury  were  told  that,  if  they 
tonnd  tbe  defendant  to  be  a  corporation 
maintaining  a  turnpike  road,  and  receiving 
tollsforlts  use,  then  it  was  required  to  keep 
ttsroadinasafeconditlonfor  the  use  of  per- 
sons who  might  use  the  same  with  ordi- 
narycare;  and  that,  if  It  permitted  its  road 
to  be  in  an  ansafeconditlon,  and  the  plain- 
tiff in  traveling  over  it,  and  using  ordinary 
care,  wa6  injured*  then  tbe  company  was 
liable;  and  by  tbe  second  prayer  they  were 
told  that  the  care  required  of  a  traveler 
was  "simply  such  as  persons  of  common 
prudence  ordinarily  exercise  under  similar 
drcnmstances. "  On  tbe  part  of  the  appel-> 
lant,  and  at  its  instance,  the  Jury  was 
Instructed  that,  to  entitle  the  plaintlB 
to  recover,  the  Jury  must  be  'satis- 
fled  the  injoiy  complained  of  was  caused 
wholly  through  the  fault  or  negligence 
of  the  defendant,  without  the  plaintiff's 
contributing  thereto  in  any  respect;  and 
that,  if  tbe  accident  was  occasioned  by 
the  mule  on  which  the  plaintiff  was  rid- 
ing tripping  itself  and  stumbling  and  fall- 
ing before  It  got  to  tbe  trench  spoken  of 
io  the  evidence,  then  the  plaintiS  cannot 
recover  under  the  pleadings  and  proofs  In 
the  case.  *  The  following  prayer  was  also 
granted  at  defendant's  request:  "That 
the  defendant,  as  a  turnpike  company,  is 
not  bound  to  keep  its  road-way  in  the 
highest  posstfol*  condition  of  repair  with 
'  reference  to  smoothness  of  snrface,  but  is 
bonnJ  only  to  keep  the  same  In  reason  able 
repair,  and  reasonably  safe  for  travel,  hav- 
ing reference  to  the  character  of  the  travel, 
and  the  neighborhood  through  which  the 
road  passes;  and,  if  the  Jury  shall  be  of 
opinion  that  under  all  the  circumstances 
of  the  case,  there  was  no  negligence 
on  the  part  of  tbe  defendant  connected 
with  tbe  accident  complained  of,  they 
must  find  a  verdict  for  defendant."  There 


certainly  would  seem  to  be  nojust  ground 
of  complaint  on  the  part  of  the  appellant 
of  these'  Instructions  given  tbe  Jurs- 
Those  asked  by  the  plaintiff  are  unobjec- 
tionable; while  those  asked  and  granted 
on  appellant's  part  commit  the  case  to 
the  Jury  in  language  as  favorable  ascould 
possibly  be  asked.  If  not  more  so.  But 
the  appellant  did  offer  another  prayer, 
which  was  rejected,  and  of  which  com- 
plaint Is  made  In  this  fifth  exception. 
That  prayer  Is  as  follows:  "If  the  Jury 
find  that  the  surface  of  the  defendant's 
road  was  disturbed  by  the  employes  of  the 
city  of  Baltimorefortbepurpose  of  taking 
up  water-mains  in  connection  with  tbe 
construction  of  its  water- works,  and  the 
removal  of  the  mains  by  its  authority, 
and  this  disturbance  of  the  defendant's 
road  was  necessary  for  that  purpose,  and 
that  the  employes  of  the  city  acted  with 
reasonable  care  and  pmdencein  performing 
their  work,  and  if  the  surface  of  tbe  road 
afterwards  sunk  a  few  inches  by  natural 
causes,  then  the  defendant  cannot  be  held 
liable  for  tbe  injury  occasioned  by  such 
disturbance  and  by  the  subsequentsettllng 
of  tbe  earth,  if  they  find  such,  unless  the 
Jury  shall  find  that  the  road  was  thereby 
rendered  unsafe  for  travel,  and  that  the 
defendant  had  notice  of  its  condition,  or 
by  the  exercise  of  reasonable  care  must 
have  become  acquainted  with  its  condi- 
tion, before  the  time  of  the  occurrence  ol 
the  accident. "  The  rejection  of  this  prayer 
is  no  ground  for  complaint.  Its  phraseol- 
ogy was  calculated  to  mislead  the  Jury; 
and,  besides,  It  omitted  some  important 
elements  necessary  to  its  proper  frame  as 
presenting  a  good  legal  proposition.  We 
are  informed  that  it  was  specially  ex- 
cepted to  for  want  of  evidence  to  support 
it.  and,  though  that  exception  is  not  found 
in  tbe  record,  as  we  find  a  want  of  ev< 
idence,  and  the .  prayer  was  ref ased,  we 
may  and  ought  to  presume,  in  Justice  to 
tbe  court  below,  that  such  reason  may 
have  influenced  their  action. 

It  is  the  undoubted  law  in  this  state 
"tbat  a  turnpike  company  which  de- 
rives a  revenue  from  tbe  use  of  Its  road 
by  travelers  Is  directly  liable  to  those  who 
travel  upon  It  tor  Injuries  occasioned  by 
tbe  want  of  repair  of  tbe  road,  wlthoot 
any  express  statutory  provision  imposing 
such  liability.  In  such  case  the  liability 
to  pay  tolls  is  a  consideration  for  the  un- 
dertaking on  the  part  of  the  corporation 
to  furnish  a  safe  road  for  the  use  of  the 
traveler  as  an  equivalent."  This  law  was 
laid  down  by  this  «onrt  In  Turnpike 
Bond  V.  Crowther,— this  same  appellant, — 
in  63  Md.  604, 566.1  Itisthesamerule  which 
the  supreme  court  of  tbe  United  States,  in 
Chicago  V.  Bobbins, la;a  down,in  2  Black, 
418,  as  applicable  to  municipal  corpora- 
tions having  charge  of  public  roads  and 
streets.  Tbey  are  bound  to  see  tbat  they 
are  kept  safe  for  travelers,  and  If  tbey  neg- 
lect this  duty  they  are  liable.  If  the  injury 
was  tbe  result  of  a  defect  occasioned  by 
some  other  cause  and  person  tban  the 
bare  neglect  of  the  corporation,  the  corpo- 
ration has  Its  remedy  against  such  party, 
says  the  court  in  Chicago  v  Bobbins.    In 

>1AU.  Rep.  37a. 
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Mayor,  ete.,  t.  (yDonnell,  63  Md.  115, 
where  tbe  mayor  and  city  conncil  sougbt 
to  escape  liability  because  of  the  neKlectoI 
tbe  contractorfor  repalringcertain  streets 
to  keep  a  light  to  Indicate  tbe  unsafe  con- 
dition of  the  street  beini;  repaired,  and 
throw  it  on  the  contractor,  this  court 
bdd  tbe  city  could  not  avoid  liability  in 
that  way.  It  owed  tbe  obligation  to  tbe 
traveling  public.  Tt  was  Its  duty  to  see 
that  proper  precautions  against  injury 
were  observed,  and  if  a  subordinate  omlt- 
te«l  a  duty  the  dty  was  prlniarlly  respon- 
sible for  Injury  resulting  from  tbe  neglect. 
Here  the  appellant  was  bound  to  k«K!p  Its 
road  In  proper  repair  and  safe  condition, 
and  it  the  city  anthorltiea,  by  itapermis- 
aion,  did  anything  to  their  road  which 
rendered  it  unsafe,  the  appellant  cannot 
shift  the  responsibility  on  the  city,  and 
escape  its  primary  responsibility  for  de- 
fects occasioned  by  tbe  city's  employes  In 
doing  necessary  work  for  the  city.  The 
plaintiff  had  made  out  a  prima,  facie  case 
against  tbe  defendant,  and  It  devolved  on 
tbe  defendant  to  show  that  It  had  done 
all  it  could  to  remedy  tbe  defect  shown  to 
exist  on  the  Monday  morning  preceding 
the  accident,  and  of  which  defendant's 
agent  in  charge  of  the  gate  was  duly  in- 
formed. Tt  was  the  defendant's  duty  to 
know  there  wa.8  no  defect,  and  there  was 
no  obligation  on  the  part  of  the  traveler 
to  notify  tbe  corporation  of  it.  If  the  de- 
fense had  shown  that  the  defect  bad  been 
occasioned  by  causes  over  whicb  it  had  no 
control,  and  of  which  It  could  not  possibly, 
after  its  occurrence,  have  been  aware,  a 
different  question  wou1(t  be  presented. 
No  such  case  la  presented  here.  We  need 
not  extend  this  opinion  by  considering  in 
detail  the  various  criticisms  npon  this 
prayer.  We  are  all  of  opinion  that  it  was 
misleading,  and  did  not  properly  present 
the  law  of  the  case  to  the  jury,  and  was 
therefore  properly  refused.  Tbe  judgment 
must  be  afBrmed. 


(74  Ml  66»)  • 

GOTTSCHALK  Bt  al.  V.  SMITH  et  ah 

{Court  of  Appeals  of  Maryland.    June  18, 1891. ) 

lasoLVBNOT — Whbh  Trubtsk's  TlTlS  VasTS — 

DjeCHAROE. 

1.  Code  Pub.  Qen.  Laws  Hd.  art.  47,  %  11, 
which  provides  that  th»est»te  of  an  inxolvent  shall 
be  distributed  according  to  tjie  principles  of  equi- 
ty, und  no  creditor  shall  acquire  a  lien  by  fl.  fa.  or 
attachment  unless  the  Same  l>e  levied  before  the 
filing  of  "his  petition, "  applies  to  cases  of  iMth 
voluntary  Insolvency,  where  the  applioation  is 
made  by  the  debtor,  and  involnntasy  insolvency, 
where  the  application  is  made  by  tbe  creditor. 

3.  The  laot  that  the  petitioning  creditors 
agree  not  to  object  to  the  disclisree  of  their  in- 
solvent debtor,  and  a  final  adjudication  is.  made 
Bpon  that  basis,  does  not  bar  any  other  creditor 
from  objecting  to  such  discharge,  or  affect  the 
title  of  the  trnstee. 

8.  An  attaching  oredltor  cannot  impeach  an 
adjodication  in  insolvency,  and  claim  a  distrib- 
ntive  share  of  the  insolvent  estate  at  the  same 
time. 

Appeal  from  Baltimore  court  of  com- 
mon pleas. 

Action  by  Oottschalk  &  Co.,  Sbufeldt  & 

Co.,  and  Thomas  B.  Keer  against  Joseph 

C.  Smith  and  J.  Leland  Hanna.  trustees, 

and  others;  to  set  aside  an  adjudication 

T.22A.no.9— 26 


Ot  Insolvency.    Judgment  for  defendants. 
Plaintiffs  appeal.    Affirmed. 

Albert  Ritchie,  for  appellants.  Wm.  8. 
Bryan,  Jr.,  J.  Leland  Hanna,  and  OanB 
&  Raman,  for  appetlees. 

Robinson,  J.  Proceedings  In  Involun- 
tary insolvency  were  Instituted  against 
Foster,  Clark  &  Co.,  and  pending  the  pro- 
ceedings, and  before  they  were  adjudicated 
to  be  insolvents,  attachments  were  issued 
by  certain  creditors,  and  the  main  question 
is  whether  the  attaching  creditors  thereby 
acquired  a  lien  upon  the  propertyof  the  In- 
solvent debtors;  and  this  turns  upon  the 
construction  of  section  11,  art.  47,  Code 
Pub. Gen.  Laws, which  says:  "Theestate 
of  tbeinsolveutsball  be  distributed  accord- 
ing to  tbe  principles  of  equity,  and  no  cred- 
itor shall  acquire  a  lien  by  Geri  facias  or 
attachment,  unless  tbe  same  be  levied  be- 
fore the  filing  of  bis  petition. "  Tbe  lan- 
guage of  the  last  sentence,  it  will  be  ob- 
served, is,  "his  petition,"  thus  showing,  it 
is  argued,  that  tbe  legislature  meant  that 
this  section  should  apply  to  cases  only  of 
voluntary  insuivency  where  the  applica- 
tion is  by  tbe  petition  of  the  debtor.  In 
the  original  act  of  1854,  chapter  193,  and  in 
tbe  old  Code,  tbe  language  Is.  "the  peti- 
tion;" and  why  the  pronoun  "bis"  was 
substituted  for  the  article  "the"  in  tbe 
present  Code  is  a  matter  we  are  unable  to 
explain.  Be  that  as  it  may,  we  all  agree 
that  the  provisfons  of  this  section  apply 
alike  to  voluntary  and  in  voluntary  insolv- 
ency; and  that  the  legislature  meant  that 
in  all  cases  of  insolvency  the  property  of 
tbe  Insolvent  shall  be  distributed  accord- 
ing to  the  principles  of  equity,  and  that 
no  creditor  should  acquire  a  lien  by  at- 
tachment or  by  any  other  process,  unless 
the  same  shall  have  been  levied  before  the 
proceeding  in  insolvency  was  instituted. 
In  fact,  sinee  the  decision  in  Plnckney  v. 
Lauaban,  62  Md.  448,  this  can  hardly  be 
considered  an  open  question.  The  pro- 
ceeding in  thatcase  was  in  involuntary  in- 
solvency, and  after  the  filing  of  tbe  peti- 
tion,' and  before  the  debtors  had  been  ad- 
judged to  be  insolvents,  an  attachment 
was  Issued  by  a  creditor,  and  tlie  court 
held  that  tbe  title  of  the  trustees  in  insolv- 
ency related  back  to  tbe  Bling  of  tbe  pro- 
ceeding, and  was  a  bar  to  the  attachment. 
In  Gottschalk's  Case,  however,  it  is  con- 
tended that  the  attachment  was  In  fact 
issued  before  tbe  filing  of  the  petition  In 
Insolvency;  but  this  contention  can  hard- 
ly be  pressed,  in  the  face  of  the  testimony 
of  Mr.  Fry,  who  prepared  tbe  petition, 
and  who  says  it  was  filed  in  the  clerk's 
office  about  11  o'clock  a.  m.,  and  this  was 
several  hours  before  the  attachment  was 
issued  and  laid  in  the  hands  of  the  gar- 
nishees. Then,  again,  it  is  Insisted  that 
these  several  attachments  are  in  no  man- 
ner affected  by  tbe  adjudication  in  insoiv-' 
ency,  because  the  adjudication,  it  is  said, 
was  made  with  the  consent  of  the  debtors, 
and  in  pursuance  of  an  agreement  between 
them  and  tbe  petitioning  creditors,  where- 
by the  latter  were  not  to  object  to  their 
discbarge  In  insolvency.  This  agreement, 
however,  further  provides  that  nothing 
herein  contained  shall  be  construed  as  to 
interfere  In  any  way  with  or  prejudice  the 
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right  ot  the  permanent  trastee  or  trneteea 
to  take  Buch  proceedings  as  may  be  appro- 
priate to  recover  the  property  ot  the  in- 
solvents or  either  of  them,  or  to  set  aside 
any  preferences  that  may  have  been  made 
by  them  or  either  of  them,  or  to  vacate 
any  deed  or  deeds  or  conveyances  hereto* 
fore  made  by  the  said  insolvents  or  either 
of  them.  This  at  best  is  merely  an  agree- 
ment on  the  part  of  the  petitioning  cred- 
itors that  they  themselves  would  inter- 
pose no  objection  to  the  discbarge  of  the 
debtors,  bat  it  did  not  and  could  not  in 
any  manner  affect  or  prejudice  other  cred- 
itors, who  might,  if  they  saw  fit,  file  ob- 
jections to  the  discharge  in  insolvency. 
And  besides,  the  adjudication  was  made 
by  a  court  having  jurisdiction  of  the  par- 
ties and  of  the  sub]e«^t-matter,  and  it  is 
not  pretended  or  alleged  that  it  was  ob- 
tained by  fraud  or  collusion,  even  if  it 
'could  be  impeached  collaterally, — a  ques- 
tion we  shall  not  now  stop  to  consider. 
Moreover,  the  parties  nOw  making  this 
objection  are  here  claiming  a  distributive 
share  of  the  insolvent  estate,  which  is 
ready  for  distribution  among  the  cred- 
itors, and  they  will  not  be  permitted  to 
come  into  court,  and  claim  the  fund  aris- 
ing from  the  sale  of  the  property  of  the  in- 
solvents, and  at  the  same  time  to  impeach 
the  adjudication  by  which  the  parties 
were  adjudged  to  be  insolvent.  So,  in 
any  view  in  which  this  case  may  be  con- 
sidered, the  orders  appealed  from  must  be 
affirmed. 


<74  Md.  842) 

TiCER,  Registration  Officer,  et  al.,  v. 
Thomas. 

(Court  of  Appeals  of  Maryland.   June  16, 1891. ) 

RieiSTRATIOK  ot  VOTIBS— PbEM ATDBB  AtVEXU 

Act  Md.  1H90,  o.  678,  (  10,  provides,  among 
other  things,  that  on  the  tbira  Monday  in  October 
the  rofrtstration  olflcer  may  reinstate  upon  bis 
-own  motion,  or  upon  applioation,  the  names  of  such 
persons  as  have  been  stricken  from  the  voting 
lists  at  the  four  days'  session  commencingr  on  the 
first  Monday  in  October.  Section  21  provides 
that  any  person  aggrieved  may  appeal  forthwith 
from  the  decision  of  the  oflBcer  to  the  circuit 
-court  Held,  that  an  appeal  by  one  whose  name 
had  been  stricken  off,  taken  prior  to  the  third 
Monday  in  October,  was  premature,  and  the  cir- 
-cuit  court  had  no  Inrisdiction. 

Appeal  from  circuit  court,  Charles 
•county. 

The  name  of  John  B.Thomas  was  strick- 
en from  the  roll  of  registered  voters  by 
John  F.  Ticer.the  registration  officer,  and 
Thomas  appealed  to  the  circuit  court, 
which  ordered  his  reinstatement.  Tlcer 
appeals  to   this  court.    Reversed. 

Argued  before  Alvky,  C.  J.,  and  Bryan, 
Miller,  Briscoe,  and  McShkrky,  JJ. 

L.  A.  Wflaier,  F.  M.  Cox,  B.  H.  Edelea,  J. 
H.  Mitchell,  and  John  P.  Poe,  for  appel- 
lants.   A.  Posey,  lor  appellee. 

McSbbsrt,  J.  John  B.  Thomas,  an  an- 
marrled  man,  and  a  resident  of  Charles 
•county,  worked  as  a  laborer  for  different 
persons  until  the  spring  of  1889,  when  be 
went  to  the  state  of  Ohio  to  work,  and 
iremafned  there  until  October  following. 
Me  then  returned  to  bis  brother's  house 


In  Charles  connty,  and  remained  until 
May,  1890,  when  he  again  left,  and  went  to 
Germantown  Junction,  to  work  on  a  rail- 
road; but  be  returned  to  his  brother's  on 
Octot>er  11.  1890.  He  did  not  make  the 
affidavit  prescribed  by  section  14,  c.  673, 
Actl89U.  During  the  October  sitting  of 
the  officer  of  registration  the  name  of  the 
appellee  was  stricken  from  the  listotqual- 
ifled  voters,  and  on  October  16th,  Thomas 
filed  a  petition,  praying  an  appeal  to 
the  circuit  court  for  Charles  county.  On 
the  same  day  a  motion  was  made  to  dis- 
miss the  appeal  on  the  ground  that  it  bad 
been  prematurely  taken.  This  motion 
was  overruled,  the  case  was  heard,  and 
the  court  on  the  following  day  ordered 
the  reinstatement  of  the  appellee's  name. 
The  officer  of  registration  thereupon  ap- 
pealed to  this  court,  and  the  record  is 
now  before  us.  There  are  foar  bills  of 
exception  in  the  record. 

The  first  and  most  important  question 
is  this:  Was  the  appeal  to  the  circuit 
court  from  the  officer  of  registration  pre- 
maturely taken?  Thomas  had  been 
registered  and  had  voted  iu  Charles  conn- 
ty before  the  adoption  of  the  amendments 
to  the  registration  law  In  1890.  Under 
section  9,  c.  573,  of  the  Act  1890,  the  offi- 
cers ot  registration  of  the  several  conn- 
ties  are  required  to  sit  for  three  successive 
days  in  September,  beginning  on  the  third 
Monday,  and  for  lour  successive  days  in 
October,  beginning  on  the  first  Monday, 
and  finally  on  the  third  Monday  of  the 
same  month.  Tbislast  sitting  is  express- 
ly declared  by  the  same  section  to  be  for 
"revision,  and  for  the  hearing  of  applica- 
tions for  reinstatement  by  persons  whose 
names  shall  have  been  stricken  off. "  On 
the  first  and  second  days  of  the  Septem- 
ber sittings  the  officers  of  registration  are 
directed  by  section  19  to  go  over  the  lists 
carefully  and  "note  for  striking  •  •  • 
the  names  of  all  persons,  whom  from  their 
own  information"  they  have  "reason  to 
believe  to  be  proper  to  be  stricken  off. " 
Tbey  are  then  required  to  send  dnpllcate 
notices  to  such  persons,  one  by  mail  and 
the  other  by  the  sheriff,  warning  them  to 
appear  during  the  October  sitMngs,  and 
show  cause  why  their  names  should  not 
be  stricken  from  the  registries.  If  no 
cause,  or  an  insufficient  cause,  be  shown 
on  Monday,  Tuesday,  Wednesday,  or 
Thursday  of  the  October  sitting,  it  be- 
comes their  duty  on  Friday  (which  is  in 
fact  the  (ifth  day  of  the  October  sitting, 
though  the  ninth  section  names  only  four) 
to  strike  off  the  names  ot  the  persons  so 
noted  for  striking  and  so  notified.  The 
officers  are  then  required  to  send  out  to 
the  persons  whose  names  have  been  ao 
stricken  off  another  notice  informing  them 
that  their  names  have  been  stricken  oft. 
On  the  third  Monday  of  October  all  per- 
sons whose  names  have  been  stricken  oft 
under  the  proceedings  just  Indicated  may 
appear  before  the  officer  of  registration 
and  be  reinstated,  if  entitled,  or  the  offi- 
cer may  himself  reinstate  their  names  it 
satisfied  that  he  erroneously  struck  them 
ofl.  His  action  in  such  cases  Is  not  neces- 
sarily final  until  the  close  ot  the  sitting  on 
the  third  Monday  of  October.  By  section 
21  provision  is  made  tor  ao  appeal  trom 
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tbe  officer  of  registration  to  the  circuit 
conrt,  and,  after  ennmerating  the  varloas 
causes  for  which  an  appeal  will  He,  it  de- 
clares that  the  perHon  aggrlered  "shall 
have  the  right  to  appeal  forthwith  from 
such  decision  or  action  to  tbe  judges  or 
Judge  of  the  circuit  court,  •  *  •  by 
petition  Terified  by  his  oath  or  affirma- 
tion, within  one  week  after  tbe  final  day 
of  tbe  October  sitting  tor  revision."  In 
the  case  at  bar  tbe  name  of  Thomas  was 
stricken  off  daring  the  October  sittings  of 
1890,  which  began  on  Monday,  the  6th, 
and  ended  on  Friday,  the  10th,  while 
Thomas  was  actually  ont  of  tbe  state. 
The  final  day  for  revision  fell  on  October 
20th,  bat  tbe  appeal  was  taken  and  beard 
on  the  16tb,  four  days  before  tbe  officer  of 
r^i^ratlon  bad  an  opportunity  to  revise 
bis  own  action  and  to  reinstate  .the  name 
of  tbe  appellee.  If  he  was  really  entitled 
to  have  bis  naipe  reinstated.-  Now,  while 
the  clause  providing  for  an  appeal  au- 
thorizes the  appeal  to  be  taken  forthwith, 
It  must,  In  ordinary  fairness  to  the  officer 
of  reslatratlon,  have  meant  forthwith 
npon  a  final  decision  or  action,  and  within 
one  week  after  the  last  sitting  in  October. 
There  are  some  decislona  and  actions  of 
tbe  officers  of  registration  which  are  at 
once  final,  and  from  which  an  appeal  may 
be  taken  immediately.  But  in  the  single 
instance  of  his  striking  olT  a  name  after 
notice  bis  action  cannot  be  regarded  as 
final  so  long  ha  tbe  law  leaves  It  open  to 
him  to  reinstate  tbe  name  on  the  third 
Monday  of  October.  After  the  latter  date, 
what  he  did  before  becomes  final  as  far  as 
be  is  concerned,  for  it  Is  then  no  longer 
within  his  power  to  do  any  other  act  or 
render  any  other  decision  respecting  it. 
If  an  appeal  could  be  prosecated  before 
the  expiration  of  the  final  day  in  such  a 
case  as  this,  it  might  well  happen  that  the 
court  in  restoring  the  name  of  tbe  voter 
merely  anticipated  tbe  action  of  tbe  offi- 
cer of  registration ;  and  tbe  latter  might 
be  sabjected  to  the  penalty  of  costs  Im- 
posed by  the  court  at  a  hearing  had 
some  days  earlier  than' the  officer  himself 
could  have  reviewed  his  own  ruling,  with 
possibly  the  same  result  as  to  the  rein- 
statement of  the  voter's  name.  Aa  we 
read  the  statatb,  the  term  "forthwith" 
means  immediately  upon  a  final  decision 
being  given  by  the  officer  of  registration. 
In  all  cases,  therefore,  where  his  decis- 
ion or  action  is  final  in  the  sense  that  he 
has,  under  tbe  statute,  no  authority  to 
revise  or  review  it  himself,  an  appeal  may 
be  taken  at  once;  but  in  a  case  where,  aft- 
er notice.'a  naqie— except  that  of  a  dead 
man — has  been  stricken  off,  the  right  to 
appeal  can '  only  be  exercised  after  tbe 
third  Monday  of  October.  In  that  view 
of  tbe  act  tbe  appeal  was  prematurely 
taken,  and  the  motion  in  the  circuit  court 
to  dismiss  It  ought  to  have  prevailed. 
The  case  was  not  pruperly  before  the  cir- 
cuit conrt,  and  it  was  without  )urisdic- 
tion  to  hear  it.  The  other  rulings  made 
by  tbe  circuit  court  in  the  case  are  eonsor 
quently  not  •  really  before  us  for  review. 
As  the  court  below  was  without  author- 
ity to  act  by  reason  of  tbe  appeal  not  be- 
ing properly  before  It,  its  order  and  Judg- 
ment will  be  reversed.     '        . 


m  Ud.  48t) 
WiLMBB  r.  Tbouab  eft  at. 

(Court  of  Appeals  of  Marylarid.  June  17, 1891.) 
AsBiaNMBNT  roB  Benbfit  op  Cbbditobs — Amioh- 

bb'b  Sai.1 — Gooo-WiLi/— Tbadb-Mabks. 

The  good-will  and  trade-marks  of  tbe  busi- 
ness of  an  insolvent  manufacturing  oorporation 
pass  to  its  assignee  under  a  deed  assigning  "all 
Its  estate  and  property,  of  whatever  kind  and 
wherever  situated, ''and  are  aoq  aired  by  the  par- 
chaser  of  the  entire  establishment  at  an  assignee's 
sale,  advertised  as  a  sale  of  the  "cotton  dock 
mills  well  known  as  the  'Druid  Kills,'  In  full 
operation,  with  the  machinery  for  manufaoturiug 
all  kinds  of  cotton  duck,  awnings,  eto.,  all  the 
well-known  '  Druid  Mills '  brand. " 

Appeal  from  circuit  court  of  Baltimore 
dty. 

Douglas  H.  Thomas,  Christian  Devries, 
Charles  C.  Homer,  and  others,  as  a  com- 
mittee for  creditors  of  tbe  Druid  Mills 
Manufacturing  Company,  purchased  the 
entire  plant  at  sale  by  its  assignee  in  in- 
solvency, Skipwltb  Wiimer.  They  objected 
to  a  confirmation  of  his  report  of  sale,  and 
tbe  court  set  it  aside.  Tbe  assignee  ap- 
peals.   Reversed. 

Randolph  Burton  ao6  Sklpwitb  Wiimer, 
for  appellant.  B.  D.  Morrison,  H.  Munat- 
kanyaen,  and  N,  P.  Bond,  for  appellees. 

Al,  VET,  C.J.  The  on  lyqaeetlon  present- 
ed on  this  appeal  is  whether  the  pur- 
chasere  of  tbe  Druid  Mills  manufactaring 
property,  at  the  sale  thereof  by  tbe  trus- 
tee, under  and  by  virtue  of  a  deed  of  asi- 
stgnmentmade  by  themanutactnrlng  com- 
pany for  the  benefit  of  creditors,  will  ac- 
quire, with  the  property  purchased  by 
them,  the  right  to  the  good-will  and  basl>- 
ness  of  tbe  ineolven  t  corporation,  including 
the  brand  or  trade-mark  used  by  the  com- 
pany to  mark  the  goods  manufactured  by 
it  before  the  assignment.  By  the  deed  of 
assignment  dated  the  ISith  of  December, 
1890,  the  Druid  Mills  Manufacturing  Com- 
pany, an  Insolvent  corporation,  assigned 
and  conveyed  to  the  appellant,  as  trustee, 
"all  Its  estate  and  property,  of  whatever 
kind  and  wherever  situated,"  in  trust  for 
the  benefit  of  creditors,  with  power  to  the 
trustee  to  sell  either  at  public  or  private 
sale,  and  on  such  terms  as  might  seem  best 
for  the  interest  of  tbe  creditors.  The  trustee 
advertised  the  property  for  sale  at  public 
aaction,  and  In  the  advertisement  he  de- 
scribed the  property  as  the  old-established 
and  valuable  cotton-duck  mills,  at  Wood- 
berry,  well  known  as  "Druid  Mills, "con- 
taining about  1 2,000  spindles  and  200  looms. 
In  full  operation,  and  adding,  after  full  de- 
scription of  the  particulars  of  the  plant, 
"that  themachinery  is  ofthe  most  modem, 
and  is  constructed  for  the  manufacture  of 
all  numbers,  widths,  and  weights  of  cot- 
ton duck,  awnings,  stripes,  yams,  twines, 
etc.,— all  tbe  well-known  'Druid  Mills' 
brand. "  The  trustee  sold  the  property  to 
the  appellees  under  this  advertisement^ 
and  according  to  the  foregoing  descrip- 
tion; and  in  his  amended  report  of  the 
sale  he  states  that  he  "offered  at  public 
sale  the  well-known  Druid  Mills,  as  then  in 
full  operation  and  a  going  concern,  with 
all  the  real  and  leasehold  property,  ma- 
chinery, and  plant,  together  with  the 
good-will  and  business  of  the  said  Druid 
Mills  Manufacturing  Company  of   Baltl- 
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more  coantjr,  sabiect  to  the  operation  and 
«ITect  of  a  certain  mortgage  described  in 
the  advertiBemont  of  sale;  and  that  he 
then  and  there  sold  the  same  to  Douglas 
H.  Thomaa, Christian  Derries.and  Charles 
C  Homer,  as  a  committee,  representing 
the  creditors  of  the  said  company,  at  and 
for  the  sum  of  $120,000,  that  being  the 
highest  bid. "  These  purchasers,  upon  the 
report  being  made,  came  into  court,  and, 
while  admitting  the  facts  stated  In  the 
trustee's  amended  report,  objected  to  the 
ratification  of  thesale  upon  two  grounds: 
(1)  That  the  deed  of  trust  or  assignment 
did  not  assign  or  transfer  to  the  trustee 
the  right  to  sell  and  convey  to  the  pur- 
chasers of  the  Druid  Mills  property  the  ex- 
clusive right  to  continue  the  bosineas,  and 
to  the  brand  or  trade-mack  of  the  com*' 
pany ;  and  (2)  that  the  advertisement  of 
sale  did  not  distinctly  state  that  the  brand 
and  trade-mark  of  the  company  would  be 
offered  for  sale.  Upon  these  exceptions, 
an  order  pro  forma  was  passed  setting 
aside  the  sale  as  reported,  and  the  trustee 
has  appealed. 

That  the  good-will  of  an  established 
business,  as  aiso  the  brands  or  the  trade- 
marks used  to  distinguish  and  specially 
denote  the  product  or  manufacture  of  the 
eetablishmeut,  are  property,  aud  form  the 
aabjects  of  contract  and  sale, is  a  principle 
too  well  Buttled  to  need  the  citation  of  au- 
thorities for  its  support.  Indeed,  it  is 
often  the  case  that  a  large  portion  of  the 
intrinsic  marketable  or  assessable  value 
of  a  manufacturing  establishment  consists 
In  the  good-will  maintained  by  it,  and  in 
the  brands  or  trade-marks  to  which  it  has 
fiequired'  an  exclusive  use,  by  which  to 
denote  the  origin  and  make  of  its  goods 
when  placed  upon  the  market.  An3  so 
Important  a  contribution  to  the  value  of 
the  establishment  are  these  elements  or 
accessories  of  the  business  that  in  the  sale 
or  assignment  of  such  manufactory  or 
business  establishment,  to  be  continued 
as  formerly,  the  sale  or  transfer  of  Such 
AD  establishment  ordinarily  carries  with 
it,  by  reasonable  intendment  or  implica- 
tion, the  right  to  such  good-will  andtradfr- 
marks,  as  incideuts  to  or  accessories  of  the 
business  carried  on  by  the  establisliment. 
This  would  now  seem  to  be  settled  by  a 
great  preponderance  of  autbori.ty,  though 
after  a  considerable  -conflict  of  Judicial 
opinion.  This  court,  in  the  case  of  Witt- 
pans  V.  Mattfeldt,  44  Md,  305,  .has  said 
that,  where  a  trade-mark  is  used  to  desig- 
nate the  place  and  the  person  by  whom 
the  goods  are  made,  the  right  to  such 
trade-mark  passes  to  the  purchaser  upon 
the  sale  and  transfer  of  the  business  and 
mannfaotory  nt  which  the  goods  are 
made.  And  the  supremecourt  of  the  Unit- 
ed States,  in  Kidd  v.  Johnson,  100  U.  S. 
617,  620,  in  speaking  of  the  right  to  dispose 
of  a  trade-mark,  in  connection  with  a  busi- 
ness establishment,  said:  "As  to  the  right 
of  Pike  to  dispose  o(  his  trade-mark  In 
connection  with  the  establishment  where 
the  liquor  whs  manufactured,  we  do  not 
think  there  can  be  any  reasonable  doubt.  It 
is  true,  the  primary  object  of  a  trade-mark 
is  to  indicate  by  its  meaning  or  association 
the  origin  of  the  article  to  which  it  is  af- 
fixed.  As  distinct  proi>ertj',  separate  from 


the  article  created  by  the  original  producer 
or  manufacturer,  it  may  not  be  the  subject 
of  sale.  But  when  the  trade-mark  is 
affixed  Jto  articles  manufactured  at  a  par- 
ticular establishment,  and  acquires  a  spe- 
cial reputation  in  connection  wlt^  the 
place  of  manufacture,  anfl  that  establish- 
ment is  transferred  either  by  contract  or 
operation  of  law  to  others,  the  right  to 
the  use  of  the  tra,de-mark  may  be  lawfully 
transferred  with  it.  Its  subsequent  pse 
by  the  person  to  whom  the  establishment 
is  transferred  is  considered  as  only  indicat- 
ing that  the  goods  to  which  it  is  afQxed 
are  manufactured  at  the  same  place,  and 
are  of  the  same  character,  as  those  to 
which  the  mark  was  atttiched  by  its  orig- 
inal designer.  Such  is  the  purport  of  the 
language  of  Lord  Cbanwobtb  in  the  case 
of  Leather. Cloth  Co.  v.  American  Leather 
Cloth  Crf.,  11  H.  L.  Cas.  623.  See,  also,' 
Alnsworth  v.  Walmesley,i36  Law  J.  Cb. 865, 
and  Hall  v.  Barrows,  10  Jur.  (N.  S.)  66." 
And,  in  addition  to  the  cases  thus  referred 
to,  see  the  recent  cases  of  Laurence  Maauf'g 
Co.  V.  Tennetssee  Manuf'g  Co,,  138  D.  S.  537, 
11  Sup.  Ct.  Bep.  396,  and  Symonds  v, 
Jones,  82  Me.  302,  Id  Atl.  Rep.  820. 

The  tra^e-mark  or  brand  used  by  the 
Druid  Mills  Manufacturing  Company  was 
simply  "  Druid  Mills  "  Imprinted  upon  their 
goods,  and,  while  there  is  no  question 
made  as  to  whether  or  not  such  mark  or 
Imprint  constitutes  a  legal  brand  or 
trade-mark  such  as  nill,  be  protected,  the 
questions  made  by  the  exceptfons  are 
whether  that;  or  any  other  v^Ud  brand  or 
trade-mark  used  by  the  company  to 
designate  and  identify  its  manufacture 
passed  to  the  trustee  by  the  deed  of  assign- 
ment; and,  if  it  did  pass,  then,  whether, 
by  the  terms  of  the  advertisement  of  sale, 
the  right  to  such  brand  or  trade-mark 
passed  to  the  purchasers  of  the  manufact- 
uring establlsbraeot,  a^  sold  by  the  trus- 
tee. 

The  deed  of  assignment  transferred  to 
the  trustee,  all  the  property  of  the  assignor 
of  whatever  kind  owned  by  it.  This  was 
certainly  b^'oad  enough  to  include  the 
property  in  the  good-will  of  the  business, 
and  in  the  brand  or  trade-mark  of  the 
company.  All  the  property  in  the  busi- 
ness and  the  plant  were  assigned,  and  we 
can  have  no  doubt  but  that  it  was  in- 
tended that  the  important  accessories  of 
good-will  and  the  brand  should  pass.  It 
can  hardly  be  suppossed  that  It  was  in- 
tended that  the.  manufacturing  establish- 
ment should  be  sold  by  the  truHtoe  with- 
out them,  as  such  sale  could  no];  be  other- 
wise than  greatly  to  the  loss  and  preju- 
dice of  the  creditors  of  the  company.  It 
was  manifestly  the  intention  and  desire 
of  the  assigning  company  that  the  manu- 
facturing establishment  should  be  sold 
by  the  trustee  to  the.  best  advantage, 
and  to  be  operated  by  the  pncchaeers; 
and  the  fact  that  the  good-will  and  trade- 
mark or  brand  were  not  mentioned  eo 
nomine  in  the  deed  of  assigpment  in.  no 
manner  excludes,  the  construcUon  that 
they  did  pass  to  the  trustee ;  for,  as  laid 
down  by  Upton  in  bis  work  on  the  Law  . 
of  Trade-Marks,  p.  63,  "tber^can  be  no 
doubt  that  a  coutract,  by  which  a  manu- 
facturer disposes  absolutely  o(  his  busif 
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neas,  and  veata  in  another  the  t1«bt  to 
manufacture  the  eoods  which  be  han  be- 
fore produced,  and  which  have  become 
known  in  the  market  by  a  dlstinguiHliiug 
trade-mark,  though  It  were  ailent  upon 
the  aubjcct  of  such  trade-mark,  by  necea- 
aary  implication  veata  in  the  purchaaer 
the  exclualve  ri|tht  tn  ita  uae  aa  it  waa  be- 
fore uaed."  The  terma  of  transfer  em- 
ployed in  the  aaaignment  before  na  are 
not  leaa  comprehenaive  than  those  em- 
ployed in  bankrupt  or  inaolvent  lawa, 
which  declare  what  property  of  the  bank- 
rapt  or  Inaolvent  ahall  paaa  to  the  aa- 
algnee;  and  yet,  in  caaee  occurring  under 
thoae  lawa,  it  haa  been  repeatedly  held 
that  the  right  to  a  trndermark,  not  per- 
sonal In  ita  character,  but  which  denotes 
simply  the  place  or  eatabllahment  at 
which  the  gooda  are  manufactured,  pasaes 
to  the  anaigoae.  Aa  an  Instance  of  this, 
we  may  refer  to  the  caae  of  Warren  v. 
Thread  Co..  184  Maaa.  247.  The  Inaolveut 
law  of  Maasachuaetta  provided  that  "the 
aaaignment  ahall  vest  in  the  assignee  all 
the  property  of  the  debtor,  real  and  per- 
sonal, which  he  could  have  lawfully  sold, 
aaaigned,  or  conveyed."  Upon  this  pr(»- 
vision  of  the  inaolvent  law  the  supreme 
court  of  that  atate  held  that,  aa  the 
trade-marka  there  involved  were  deslgna 
or  aymboladeaignating  the  place  or  the  es- 
tablishment at  which  the  thread  waa  man- 
ufactured, and  not  implying  any  peculiar 
personal  akill  in  the  manufacturer  design- 
ing tbem,  they  paaaed  to  the  aaaignee  of  ^be 
Inaolvent.  In  that  caae  the  court  a'aid: 
"Under  this  statute.  aU   the  plaintiff's 

groperty  which  he  could  assign  passed  tn 
Is  assignee.  It  includea,  ex  vl  termini, 
his  manufacturing  establishment,  ma- 
chinery, toola.  and  fizturea,  manufact- 
ured goods,  and  the  right  to  use  the 
trade-mark  in  connection  with  the  estab* 
Ushment  and  goods."  And,  it  a  trade- 
mark will  pass  in  such  caae,  there  can  be 
no  reason  why  it  ahould  not  pasa  In  a 
case  such  as  the  present,  where  the  obtect 
of  'Uie  assignment  is  virtually  the  same  as 
that  provided  for  by  the  insolvent  law, 
and  where  the  terms  of  th6  assigroent  are 
equally  comprehensive  aa  those  declaring 
the  eflectof  the  assignment  under  that 
law.  There  are  many  cases  to  the  same 
effect  aa  that  lust  referred  .  to,  but  to 
which  we  need  only  refer  by  name.  Hud- 
son V.  Osborne,  .S9  Law  J.  Ch.  79;  Pep- 
per V.  Labrot.  8  Fed.  Rep.  29;  Milling 
Co.  V.  Eoblneon,  20  Fed.  Rep-  217.  And 
having  determined  that  the  deed  of  aa- 
aignment, by  legal  operation,  passed  the 
good- will  of  the  business,  with  the  brand 
or  trade-mark  thereof,  with  the  right  and 
power  in  the  trustee  to  sell  the  same  with 
the  manufacturing  establishment,  we  can 
perceive  no  difficulty  in  holding  that,  un- 
der the  advertisement  of  aale,  the  truatee 
sold  the  good-will  and  trade-mark  of  the 
bnsiness  to  the  aame  full  extent  as  they 
came  to  talm  nnder  the  aaaignment.  They 
formed  part,  tbongb  but  Incldenta,  of  the 
property  aaaigned  to  him ;  and  the  pnr- 
chaaers,  upon  the  ratification  of  the  aale. 
will  acquire  the  exclusive  right  to  such 
good-will  and  trade-mark  of  the  business 
aa  tnlly  and  in  like  manner  bm  the  same 
were  uwed  and  enjoyed  by  the  manufact- 


uring company  before  the  assignment. 
It  follows  that  the  pro  forma  order  ap- 
pealed from  must  be  reversed.  Order  re- 
versed, and  cause  remanded. 


——'  (74  Md.  sn) 

Ransteao  v.  Sanbteas  et  al. 
lOovirt  of  AppecOs  of  Man/kmcL   June  17, 18B1.) 

CO-TSKAirrS— CklVPBNSATION  VOB  BxBVIOBg — 

SvmaNoi. 
1.  One  of  several  oo-tenanta  managed  the 
property  (or  tfae  others,  and  claimed  oompeniia- 
tion  tor  bis  servioea.  He  testified  that  he  waa  to 
receive  t8,600  per  year,  while  his  co-tenanta  tes- 
tified that  no  definite  som  was  agreed,  but  that 
it  was  understood  that  they  were  to  fix  the 
amoant  for  the  first  year,  and  did  fix  it  at  (1,000. 
The  evidence  on  both  sides  was  inconclnslTe, 
and  was  oonfiictingr,  and  it  was  not  shown  that 
his  oo-tenants  had  definitely  aerreed  among  them- 
aelves  on  the  amoant  they  would  allow,  or  had 
notified  him  of  their  determination.  Held  that, 
there  being  no  satisfactory  evidence  of  an  agree- 
ment for  a  definite  sum,  he  was  entitled  to  rea- 
sonable compensation,  althoagh  he  had  failed  to 
establish  his  right  to  the  amount  claimed. 

2.  In  a  discussion  of  the  matter  witti  a  rep- 
resentative of  his  co-tenants  with  a  view  to  a  set- 
tlement he  claimed  <3,000  for  the  first  year,  and 
atated  he  would  claim  that  sum  for  the  ensuing 
year,  and  it  appeared  that  that  amount  was  rea- 
sonable. Beta,  that  his  yearly  compensation 
should  be  fixed  at  that  sum. 

Appeal  from  circuit  coart  of  Baltimore 
city. 

Bill  for  accounting  by  Charles  F.  Ran- 
Btead  against  Lyman  T.  and  Kate  A.  Ran-' 
stead.  Decree  tor  plaintiff,  and  defendant 
L.  T.  Bans  tea  d  appeals.    Reversed. 

Argued  before  Alvet,  C.  J.,and  Millbb, 
Bbtan,  and  McShebby,  JJ. 

Bernard  Carter,  and  J.  Alex.  Preatoa, 
for  appellant.  Fiaber,  Bruce  A  Fiaber, 
for  appellees. 

Alvrt,  C.  J.  It  appears  that  the  late 
Charles  Banstead  died  intestate  on  the 
25th  of  April,  1885,  seised  of  large  and  val- 
uable real  estate!,  situate  In  Baltimore  city 
and  elsewhere,  and  part  of  which  real  es- 
tate consisted  of  a  parcel  of  land  of  about 
100  acres,  commonly  called  "  Spring  Gar^ 
dens,"  and  now  designated  as  "Ran- 
stead's  Improvement,  f  lying  along  and 
bordering  on  the  middle  branch  of  the  Pa- 
tapsco  river,  within  the  limits  of  Balti- 
more .  city.  This  land  was  unimproved 
when  acquired  by  the  Intestate  in  1S72, 
and  It  was  purchased  by  him  with  a  view 
to  extensive  iroprovements.  A  larg^e  part 
of  the  land  was  low  and  marshy,  and 
sometimes  covered  with  water.  The 
plan  of  Improvement  adopted  and  partly 
executed  by  the  intestate  In  his  llfe-ttme 
was  to  fill  up  the  low  ground,  and  render 
it  suitable  for  building  lots,  and  to  pile 
and  fill  out  along  the  water  front,  so  as 
to  make  It  available  for  the  erection  of 
wharves  and  docks.  Considerable  prog- 
ress had  been  made  In  these  Improve- 
ments before  the  death  .of  the  Intestate. 
Some  portion  of  the  lowland  had  been 
filled  up  and  graded,  and  bulk-heads  and 
wharves  had  been  constructed ;  and  some 
portion  of  the  land  had  been  let  out  by 
him  on  leases  for  various  purposes. 
From  these  improvements  he  was  in  the 
receipt  of  a  considerable  revenue.  The 
work  of  improvehient  wi^s  in  active  pro- 
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gress  at  the  time  of  hie  death,  and  was, 
and  had  been  from  the  commehceinent, 
under  the  management  and  sniiervlBion  of 
hlB  son  Lyman  T.  Ranstead,  the  present 
appellant.  The  Intestate  left  surrivlng 
him  a  widow,  Harriet  Ranstead,  (a  sec- 
ond wife,)  and  three  children,  namely,  Ly- 
man T.  Ranstead,  Charles  F.  Ranstead, 
and  Kate  A.  Ranstead,  all  of  full  age;  the 
two  sons  being  children  by  his  first  wile, 
and  the  daughter  by  his  surrirlng  widow. 
Very  soon  after  the  death  of  the  Intestate 
tlie  parties  entitled  to  his  estate  had  a 
conference,  and  concluded  that  the  real 
estate  should  not  then  he  divided,  but 
should  be  held  together,  aa  Joint  or  com- 
mon property ;  and  upon  coming  to  that 
conclusion  it  was  deemed  proper  by  theni 
all  that  Lyman  T.  Ranstead  should  con- 
tinue to  manage  and  supervise  the  proper- 
ty on  the  Patapsco,  known  as  "Ran- 
stead's  Improvement,"  as  he  had  done  for 
the  father  during  his  life.  This  be  did, 
and  continued  to  manage  and  direct  the 
ImproTements,  collect  the  rents,  and 
other  revenueB  accruing  therefrom,  until 
the  15th  of  October,  1^,  when  his  man- 
agement ceased,  upon  the  division  of  the 
property.  Tlien.  in  the  attempt  to  effect  a 
final  settlement  In  respect  to  the  income 
and  disbursements  that  had  been  received 
and  made  by  Lyman  T.  Ranstead  while  in 
charge  of  the  common  property,  a  dis- 
pute arose  as  to  the  extent  of  his  account- 
ability, and  the  amount  that  he  claimed 
should  be  allowed  him  as  compensation 
for  managing  the  property,  directing  the 
Improvements,  collecting  rents,  etc.,  dur- 
ing the  time  that  intervened  between  the 
heath  of  the  father  and  the  division  of  the 
property;  and  that  dispute  has  resulted 
In  the  present  litigation. 

The  bill  was  filed  on  the  29th  of  Novem- 
ber, 1887,  by  Charles  F.  Ranstead  against 
Lyman  T.  Ranstead  and  Kate  A.  Ban- 
stead  as  defendants;  the  widow  having 
previously  relinquished  her  dower  inter- 
est In  the  estate  for  a  valuable  considera- 
tion. The  bill  charges  that  Lyman  T. 
Ranstead,  the  defendant,  bad  entered  in- 
to possession  of  the  Spring  Gardens  prop- 
erty as  tenant  in  common  with  the  other 
parties  in  Interest,  shortly  after  the  death 
of  their  father,  and  had  collected  all  the 
rents  and  profits  of  the  same  until  October 
15, 1S87,  and  had  refused  or  negle<;ted  to 
account  to  the  plaintlS  and  his  sister  for 
their  respective  shares  of  such  income; 
and  the  bill  then  prays  for  a  decree  re- 
quiring the  defendant,  Lyman  T.  Ran- 
stead, to  render  full  account  of  all  his  col- 
lections from  said  property,  and  that  he 
be  compelled  to  pay  to  the  plaintiff  and 
his  s]!<ter  their  net  shares  of  the  same. 
To  this  bill  Kute  A.  Ranstead  answered, 
substantially  admltte<l  the  allegations 
made  against  her  brother,  and  thereby 
coincided  with  the  plaintiff,  and  in  the 
objects  and  purposes  of  the  bill.  The  de- 
fendant, Lyman  T.  Ranstead,  in  his  an- 
swer, avers  that  immediately  after  the 
death  of  his  father  be  had  intrusted  to 
him  the  sole  and  exclnsive  management  of 
"Rnnstead's  improvement,"  as  the  agent 
and  employe  of  the  parties  entitled  there- 
to jointly  with  himself;  and  that  he  had 
made  all  the  improvements  thereon  that 


had  been  made  since  that  time,  and  col- 
lected ail  the  Income  since  derived  from 
the  property,  and  had  kept  regular  books 
of  accounts  of  all  his  receipts  and  dis- 
bursements. He  filed  with  his  answer 
such  books  of  accounts,  and  with  them  a 
statement  In  which  he  charges  for  his 
services  at  the  rate  of  f  2,.'i00  per  annum 
for  two  years  and  five  months,  making  a 
snm  total  of  f6,041.66,  upon  which  he 
gives  credit  for  f 4,900,  as  cash  received  on 
account,  leaving  a  balance  in  his  favor  of 
f  1,141. 66  on  the  claim  aa  exhibited  with 
his  answer. 

A  considerable  mass  of  testimony  was 
taken,  bearing  specially  upon  the  claim 
tor  allowance  of  compensation  to  the  de- 
fendant, Lyman  T.  Ranstead,  and  the 
amount  thereof;  and  the  court  below  de- 
creed an  allowance  to  him  as  compensa- 
tion at  the  rate  of  $1,000  per  annum, 
amounting,  for  the  time  of  service,  as 
stated  in  the  decree,  to  the  snm  of  f2,- 
438.85.  From  this  decree  the  defendant, 
Lyman  T.  Ranstead,  has  appealed;  and 
the  single  question  here  Is  whether  he  is 
entitled  to  be  allowed  any  larger  sum  than 
that  allowed  by  the  decree  below.  The 
appellant  contends  th^t  It  was  under- 
stood by  an  the  partled  interested  at  the 
time  he  resnmed  charge  and  management 
of  the  Spring  Garden  property,  after  hid 
father's'  death,  that  he  was  to  be  paid  for 
his  services;  that  he  had  fixed  bis  price  at 
f  2,500  per  annum,  and  that  he  understood 
that  sum  to  have  been  at  the  time  satis- 
factory to  all  concerned;  while,  on  the 
other  hand,  the  appellees  contend  that  no 
fixed  or  definite  amount  was  agreed  upon 
as  the  compensation  to  be  paid  to  the  ap- 
pellant for  his  services ;  but  that  It  was 
agreed.  Immediately  after  their  father's 
death,  that  the  appellant  should  continue 
in  charge  of  the  Spring  Garden  property 
for  one  year,  and  should  receive  for  his 
services  such  compensation  as  the  appel- 
lees might  fix,  and  that  they  had  deter- 
mined upon  f  1,000  for  the  year  as  propel 
compensation  for  him;  and  that,  as  to 
the  time  of  his  service  subsequent  to  the 
expiration  of  the  first  year,  no  definite 
agreement  was  made  as  to  compensation; 
and,  consequently,  as  to  that  time,  If  en- 
titled to  anything,  he  Is  not  entitled  to 
more  than  at  the  rate  of  fl,000ayear; 
and  this  seems  to  have  been  the  Tiew 
adopted  by  the  court  below.  The  testi- 
mony in  regard  to  these  respective  con- 
tentions Is  conflicting,  and  In  some  par- 
ticulars very  indefinite  and  inconclusive. 
We  shall  not  undertake  to  recapitulate  it, 
as  that  would  answer  no  useful  purpose. 
But  there  are  some  few  prominent  facts, 
to  be  gathered  from  the  whole  mass  of 
evidence,  which  may  be  regarded  as  un- 
deniably established ;  and  these,  in  the 
light  of  certain  well-settled  principles  of 
law  upon  the  subject,  will  enable  us  to  ar- 
rive at  what  would  appear  to  be  a  fair 
and  ]uHt  ronclURlon.  It  is  certainly  a  well- 
established  principle  that  joint  orcommon 
owners  arenot  entitled  to  charge  for  serv- 
ices rendered  In  the  care  and  management 
of  the  common  property,  except  where 
there  has  been  a  special  agreement  or  a 
mutual  understanding  to  that  effect ;  and 
courts  are  not  disposed  to  extend  such 
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asreementfl  beyond  their  plain  and  reason- 
able Import.    Hamilton  v.  Conine,  28  Md. 
685;  11  Anier.  &  Eng.    Bnc.    Law,  1111; 
Freem.  Co-Tenancy,  §  260.    Bnt  the  mut- 
oal  understanding  of  the  parties  may  be 
proved  by  the  facte  and  circumstances  ol 
the  case,  and,  tbough  it  may  not  be  shown 
that  any  speclflc  amonnt  had  been  agreed 
upon  as  compensation,  yet, U  it  clearly  ap- 
pears to  the  satisfaction  of  the  court  that 
compensation  for  the  services  to  be  ren- 
dered was  to  be  made,  and  serviceb  be  ren- 
dered with  reference  tn  such  understanding, 
the  law  will  imply  an  obligation  to  pay  a 
reasonable    amount.    Therefore,    though 
the  contention  of  the  appellant  be   not 
snppurted  by  the  proof  to  the  extent  of 
showing  that  there  was  an  agreement  tor 
compensation  at  the  rate  of  f2,600  per  an- 
nnm,  yet,  unless  there  is  satisfactory  evi- 
dence to  show  an  agreement  for  a  less 
sum,  he  will  not  be  precluded  from  an  al- 
lowance of  a  reasonable  amonnt,  as  It  is 
dear  beyond  serious  question  that  he  per^ 
formed  the   services   for  which  claim   is 
made,  and   that  such  services  were  ren- 
dered and  accepted  with  the  understand- 
ing of  all  concerned  that  the  appellant 
was   to   receive  compensation    therefor. 
The  appelleesseek  to  restrict  the  appellant 
to  the  allowance  of  f  1,000  a  year,  because, 
as'  they  say,  it  was  agreed  that  they  should 
fix  the  compensation  for  the  year,  and 
that  they  did  fix  it  at  f1,009.    Such  an 
agreement  as  that  set  up  by  the  appellees 
in  respect  to  compensation  is  positively  de- 
nied by  the  appellant ;  and  it  may  be  well 
doubted  whether,  upon  the  proof  before 
OS,  there  was  any  sucli  definite  or  deter- 
minate agreement  upon  the  subject  as  that 
contended  for  by  the  appellees.    But,  even 
conceding   that    by    the   agreement-   the 
brother  and  sister  were  to  be  allowed  to 
determine  what  compensation  the  appel- 
lant  should    receive  for  the  first   year's 
service,  the  evidence  is  farfrom being  satis- 
factory to  show  that  any  such  determina- 
tion upon  the  amonnt  of  compensation 
had  ever  been  made  as  would  bind  the  ap- 
pellant.   It  was  not  a  mere  capricious  or 
hapbasard    determination,   surely,    upon 
which  the  appellant  was  required   to  de- 
pend.   The  burden  of  proof,  both  of  the 
fact  of  the  right  to  determine  and  of  the 
fact  that  they  had  determined, is  upon  the 
appellees;  and  the  evidence  relied  on  for 
this  purpose,  to  say  the  least  of  it.  is  very 
indefinite;  indeed,  quite  tnconcluslve.    It 
fails  to  show  that  there  had  ever  been  any 
joint  or  concurrent  determination  arrived 
at,  or  that  the  matter  had  ever  been  the 
subject  of  conference  between  the  appellees. 
It  is  not  pretended,  In  the  testimony  given 
by  tbem,  that  they  had  even  deliberately 
considered  the  matter,  or  given  notice  to 
the  appellant  of  their  determination  upon 
the  subject.    Certainly  good  faith  and  fair 
dealing  required  this  of  tbem,  and  that 
such  reasonable  notice  of  the  determina- 
tion should  have  been   given   as  would 
have  enabled  the  appellant  to  determine 
upon   bis  course  at  the  expiration  of  the 
first  year's  service.    It  was  important  to 
all  concerned  that  the  property  should  not 
t>e  without  proper  supervision,  and  this 
was  matter  of  interest  no  less  to  the  ap- 
pellees tban  to  the  appellant.    They  had 


no  claim  npon  him  for  gratuitous  services 
In  the  management  of  the  common  prop- 
erty. His  interest  was  but  the  one-third. 
The  property  was  valuable,  and  of  a  nat- 
ure to  require  for  its  improvement  and 
the  enhancement  of  its  value  special  care 
and  management ;  and  tor  such  service  the 
appellant,  from  his  long  connection  with 
the  property,  and  his  familiarity  with  the 
plan  of  improvement,  would  seem  to  have 
possessed  peculiar  qualifications.  It  waa 
doubtless  in  consideration  of  these  special 
qnallflcations  tor  the  management  of  the 
property  in  the  interest  of  ail  concerned 
that  the  appellees  agreed  that  the  appel- 
lant should  continue  his  previous  connec- 
tion with  It;  and,  as  he  swears  that  he 
devoted  his  whole  time  and  attention  to 
the  management  and  supervision  of  the 
property  during  the  time  that  It  was  un- 
der his  control,  justice  would  seem  to  re- 
quire that  he  should  be  fairly  compensat- 
ed for  his  services.  The  quention  then  is, 
what  sum  in  fairness  ought  to  be  allowed, 
under  all  the  crcumstanccs  of  the  case? 
This  question  is  not  easily  answered,  and 
especially  not  upon  the  evidence  before  us. 
But  it  is  shown  that  tor  his  services  in  the 
management  of  this  same  property,  and 
directing  the  improvements  thereon,  for 
some  years  preceding  his  father's  death, 
the  appellant  was  allowed  by  the  admin- 
istrators of  the  estate  at  the  rate  of  91,- 
500  per  annum ;  and  during  which  time  he 
had  his  board  paid,  and  the  use  of  a  horse 
and  buggy  furnished  him,  by  his  father. 
In  addition  to  this,  tliere  were  five  wit- 
nesses who  testified  that  they  were  well 
acquainted  with  the  property  and  the  im- 
provements made  thereon,  and  with  the 
nature  and  extent  of  the  services  rendered 
by  the  appellant;  and  they  variously  esti- 
mated the  value  of  his  services  at  from 
f2,000  to  95,000  per  annum.  These  esti- 
mates are  indefinite, it  is  true,  and  would 
be  difficult  to  apply  in  arriving  at  results, 
except  by  way  of  average,  as  is  some- 
times done.  Bat  it  is  shown  in  the  evi- 
dence, and  that,  too,  without  contradic- 
tion, that  the  appellant  himself  placed  an 
estimate  upon  the  value  of  his  services,  by 
which,  we  think,  he  should  be  bound; 
Phillips,  a  witness  for  the  appellees,  and 
who,  upon  the  occasion  referi-ed  to  by 
him,  represented  the. widow,  his  mother, 
and  the  sister,  Kate  A.  Banstead,  testifies 
that  at  the  end  of  the  first  year  he  made 
a  statement  of  the  business  affairs  be- 
tween the  appellant  and  the  other  parties 
in  interest,  and  proposed  to  the  appellant 
that  there  should  be  a  settlement;  that 
he,  the  witness,  desired  to  know  of  the  ap- 
pellant upon  that  occasion  what  salary 
he  would  want  for  the  second  year;  that 
the  appellant  denied  the  existence  of  tlie 
agreement  for  the  past  year,  and  said 
"that  he  should  claim  f  2,000  tor  the  past 
year,  and  would  want  f  2,U00  for  the  year 
to  come. "  To  this  claim  of  the  appellant 
the  witness  says  he  did  not  agree.  We 
think,  however,  in  view  of  all  the  circum- 
stances of  the  case,  that  the  claim  then 
asserted  was  reasonable,  and  that  the 
appellant  ought  not  now  to  be  allowed 
more  than  he  then  stated  his  claim  to 
be.  We  shall  therefore  reverse  the  de- 
cree   appealed    from,    and    remasd    the 
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cause,  that  the  appellant  may  be  allowed 
iQ  his  accoant  a  claim  for  compensation 
at  the  rate  of  f  2,000  per  annum,  instead 
of  the  allowance  at  the  rate  of  91,000  per 
annum,  as  decreed  by  the  court  below. 
Decree  reversed,  and  cause  remanded. 

(71  Md.  S26}  


Albert  et  a/.  ▼.  Albbrt  et  at. 
{Court  of  AppeaZt  oj  Jforj/Iand.    June  IS,  1301.) 

Oins  IKTIB  VlTOa— ADVl.I7a>XBNT. 

1.  A  father  loaned  t80,000  to  his  two  sons, 
who  were  partners,  which  was  oredlted  to  him 
on  their  books,  and  on  which  they  paid  interest. 
Some  years  afterwards  he  directed  that  each  be 
credited  with  one-half  the  amomit,  and  there* 
after  no  interest  was  paid,  nor  was  any  note  or 
other  obligation  taken  from  either.  On  the  death 
of  one  of  the  sons  the  other  was  appointed  ad- 
ministrator, and,  under  his  father's  directions, 
he  withheld  the  sum  thus  credited  to  his  brother 
from  the  inventory  of  his  estate,  and  retained  It 
in  the  business,  paying  interest  thereon  to  de- 
cedent's children.  Ifo  claim  against  the  deceased 
son's  estate  for  this  sUm  was  ever  made  by  the 
father.  On  the  death  of  the  father  the  surviving 
partner  divided  among  the  deceased  brother's 
children  the  $16,000.  which  had  been  carried  cm 
the  books  a«  the  "uninveeted  estate"  of  hi* 
brother,  giving  credit  to  each  on  his  books  for 
their  respective  shares,  field,  that  the  115,000 
oriKinally  credited  was  intended  as  a  gift,  and 
oonld  not  be  revoked  by  the  father  after  the  son's 
death. 

2.  A  testator  beqneathed  one-eighth  of  his 
estate  to  the  ohlldren  of  a  deceased  son,  and  pro- 
vided that  "whatever  amonnt  may  be  charged  on 
my  boolcs  against  any  of  my  children  or  grand- 
oUldren  shall  be  accounted  a  part  of  their  share 
of  my  estate. "  His  books  showed  a  charge  of 
$18,000  against  the  deceased  son,  but  nothing 
against  the  grandchildren,  field  that,  there  be- 
ing no  bequest  to  Iilm,  the  d^bt  of  their  father 
could  not,  wider  the  terms  of  the  will,  iM  treated 
as  an  advancement  to  the  grandchildren. 

Appeal  from  drcutt  court  of  Baltimore 
city. 

Action  by  Jacob  and  Frank  Albert,  ex- 
ecutors of  Augustus  J.Albert,  Sr.,  against 
Angustns  J.  Albert,  Jr..  J.  Taylor  Albert, 
Jr.,  administrator  de  bonis  non  of  J.  Tay- 
lor Albert,  Sr.,  and  others.  Decree  for 
plaintiffs,  and  defendants  appeal.  Re- 
versed. 

Argued  before  Alvet,  C.  J.,  and  Bbtan, 
Fowler,  and  McSberrt,  JJ. 

John  P.  Poe  and  A.  C.  Smith,  tor  appel- 
lants. Ch&rlea  Marshall  and  Artbar  W. 
Machen,  for  appellees. 

McShebby,  J.  The  bill  of  complaint  in 
this  case  was  filed  by  Jacob  Albert  and 
Frank  Albert,  executors  of  Augustus  J. 
Albert,  deceased,  against  the  administra- 
tor de  bonis  fion  and  the  next  of  kin  of  J. 
Taylor  Albert,  deceased,  and  against  Au- 
gustus J.  Albert,  who  was  formerly  a 
partner  of  J.  Taylor  Albert.  The  relief 
Boagbt  was  a  decree  req  airing  A.J.  Albert 
to  pay  over  to  the  plaintllTB  the  sum  of 
f  15,000,  which  Is  claimed  by  the  executors 
in  one  aspect  as  the  property  of  their  tes- 
tator, and  in  another  as  a  debt  due  by  J. 
Taylor  Albert  in  his  lite-time  to  bis  father, 
Augustus  J.  Albert,  Sr.  These  alterna- 
tive claims  are  resisted  by  the  four  children 
of  J.  Taylor  Albert,  who,  together  with 
the  administrator  de  boBis  non  of  their 
deceased  father,  ha  re  filed  a  croM-bill,  set- 
ting up  title  to  the  fund  in  themselves. 
The  fund  Is  confessedly  in  the  bands  of  A. 


J.  Albert,  and  the  qtiesaon  Is,  to  whom  is 
the  money  payable?  In  1868  A.  J.  Albert, 
Jr.,  and  J.  Taylor  Albert,  sons  of  Augus- 
tus J.  Albert,  Sr.,  formed  a  copartnership 
In  buBlness.  The  capital  was  borrowed 
from  their  father  who,  as  he  furnished  the 
money,  was  credited  therewith  on  the 
books  of  the  firm,  and  who,  up  to  1872.  re- 
ceived interest  on  the  amounts  to  bis 
credit.  In  that  year,  by  his  direction,  the 
sum  of  916,000,  or  one  half  of  the  advances 
made  by  him,  was  credited  to  J.  Taylor 
Albert  on  the  firm's  books,  and  tlie  other 
half  to  A.  J.  Albert,  Jr.,  and  the  credit  to 
AngnstuB  J.  Ali)ert,  Sr.,  was  thereby  can- 
celed to  that  extent,  and  thereafter  no  in- 
terest was  paid  to  the  father  by  the  sons 
upon  this  capital  of  f30,0U0,  and  no  note 
or  other  evidence  of  debt  was  tak«i  by 
the  father  from  the  sons,  or  from  either  oi 
them,  therefor.  Losses  in  business  swept 
away  nearly  the  whole  of  this  capital,  but 
subsequently  succeas  restored  it.  In  1882 
J.  Taylor  Albert  died  Intestate,  leaving 
four  infant  children,  and  there  then  stood 
to  bis  credit  with  the  firm  the  fl6,000 
capital  transferred  to  him  from  the  ac- 
count of  Augustus  J.  Albert,  Sr.,  as  Just 
stated,  and  some  f 2,000  of  profits.  Ad- 
ministration was  thereupon  granted  to 
A.  J.  Albert,  Jr.,  the  surviving  partner, 
who,  at  the  instance  of  Augustus  J.  Albert, 
Sr.,  excluded  from  the  Inventory  filed  and 
from  the  settlement  made  in  the  orphans' 
court  the  415,000  of  capital  standing  to 
the  credit  of  J.  Taylor  Albert,  but  retained 
the  amount  in  his  business,  with  direc- 
tions from  his  father  to  pay  6  per  cent.  In- 
terest thereon  to  the  children  of  J.  Taylor 
Albert,  and  at  the  proper  time  to  turn 
over  the  principal  to  them.  The  business 
was  carried  on  thereafter  by  A.  J.  Albert, 
Jr..  who  paid  to  his  <ieceascd  brother's 
children  6  per  cent,  interest  on  916,000,  and 
carried  the  latter  sum  on  his  books  to  an 
account  called  "Uninvested  Estate  of  J. 
Taylor  Albert."  Thus  the  matter  stood 
during  the  life  of  Augustus  J.  Albert.  Sr., 
and  at  the  time  of  his  death  in  October, 
1386.  In  March,  1886,  Augustus  J.  Albert, 
Sr.,  made  his  will,  and  by  it,  among  other 
things,  he  directed  his  estate  to  be  divided 
Into  eight  equal  parts,  and  one  of  these 
eight  parts  he  gave,  coupled  with  certain 
trusts,  (not  necessary  to  be  recited,)  to 
the  four  children  of  his  deceased  son,  J. 
Taylor  Albert.  By  a  separate  and  dis- 
tinct clause  of  his  will  he  provided  that 
"  whatever  may  be  charged  on  my  books 
against  any  of  my  children  or  grand- 
children shall  be  accounted  as  a  portion  of 
the  part  or  share  or  portion  of  my  estate 
coming  to  such  child  or  grandchild." 
Upon  his  books  the  sum  of  918,000  was 
charged  against  hiB  deceased  son,  J.  Tay- 
lor Albert,  but  nothing  against  any  of  his 
grandchildren.  On  December31,1886,  A.  J. 
Albert,  Jr.,  still  having  In  his  hands  the 
915,000  of  J.  Taylor  Albert's  "  uninvested 
estate, "  proceeded  to  apportion  and  di- 
vide the  same  on  his  books  between  the 
four  children  of  his  deceased  brother, 
opened  an  account  with  each  of  them,  and 
carried  to  the  credit  of  each  one-fourth  of 
this  sum  of  915,000.  He  subsequently  ren- 
dered them  statements,  showing  these 
Bums  to  their  credit,  and  in  1881)  took  into 
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partnerahip  bis  nephew,  one  of  tlie  aonn  of 
bla  deceased  brother.  Tbat  nephew's  con- 
frtbutlon  to  the  capital  was  paid  bj'  the 
credit  Btundinx  In  bis  name  on  his  uncle's 
books,  and  that  credit  embraced  one- 
fourth  of  this  Identical  f  15,000.  A.  J.  Al- 
bert, Jr.,  voluntarily  reltnqulahed  his  trust 
as  one  ot  his  father's  executors,  and  also 
reo1)$ned  as  administrator  of  his  deceased 
brother,  and  J.  Taylor  Albert,  son  of  J. 
Taylor  Albert,  deceased,  was   duly   ap- 

gointed  administrator  iie  boata  bob  ot 
is  deceased  father's  estate.  These  are 
the  leading  facts,  and  upon  them  it  Is  In- 
sisted: First.  That  A.J.  Albert,  Jr.,  as 
administrator  of  J.  Taylor  Albert,  paid. 
in  1882,  to  A.  J.  Albert,  Sr.,  the  f  15,000 
eredlted  in  187:2  by  the  letter's  direction  to 
J.  Taylor  Albert  on  the  books  of  the  Arm ; 
or  tbat  A.  J.  Albert,  Sr.,  in  1682,  resumed' 
control  and  ownership  of  the  fund,  and 
thereupon  suffered  it  to  remain,  as  his 
property,  In  the  business,  with  a  trust  Im- 
pressed upon  it.  That  the  trust  impressed 
upon  it  was  that  A.  J.  Albert,  Jr.,  should, 
pay  5  per  cent,  interest  upon  it  to  J.  Tay- 
lor Albert's  children,  and  at  the  proper 
time  turn  the  principal  over  to  them ;  but 
that  A.  J,  Albert,  Sr.,  having  died  with- 
out designatluK  such  a  time,  the  fund  re- 
mained hia,  and  became  a  part  of  his 
estate.  Secondly.  It  this  view  be  not  sup- 
ported, that  then  there  is  a  debt  due  by 
the  estate  of  J.  Taylor  Albert  to  the  estate 
of  bis  father,  and  this  sum  ot  f  15,000,  belns 
treated  as  an  asset  of  the  former,  is  liable 
for  the  payment  of  that  debt. 

When  the  money  was  originally  fur- 
nished by  the  elder  Mr.  Albert  to  bis  sons, 
and  Tvas  entered  to  his  credit  on  their 
bookp,  it  was  undoubtedly  a  loan  upon 
which  interest  was  charged  and  paid,  and 
which  could  have  been  demanded  and  pajr- 
ment  ot  it  enforced  by  the  creditor;  but 
thewholecharacterof  the  transaction  was 
changed  in  1872  by  the  transfer  ot  the 
amount  due  to  the  father  to  the  credit  of 
the  sons,  respectively,  to  whom  he  there- 
by made  what,  had  he  died  Intestate, 
wonid  have  been  technical  advancements. 
All  doubt  as  to  the  correctness  of  this 
conclusion  is  removed  when  it  is  remem- 
bered that  sabseqoent  aid  extended  to 
tbem  by  him  was  in  the  shape  of  loa  as 
and  Indorsements,  and  that  the  loans 
were  afterwards  repaid  to  him  with  In- 
terest. The  lather  took  and  the  sons 
gave,  after  1872,  no  obligation  to  indicate 
tbat  be  considered  or  that  they  understood 
the  capital  of  f  15.000  credited  to  each  to 
be  debts  doe  by  them  to  him.  For  the 
10  years  thereafter  that  J.  Taylor  Albert 
Uved  there  is  nothing  to  show  tbat  when 
A.  J.  Albert,  Sr..  released  the  firm  from  its 
Indebtedness  of  $30,000  to  himself  by  the 
extlngalshment  of  the  credit  beheld,  he 
regarded  bis  sons  individually  debtors 
each  fur  one-half  of  the  same  liability. 
The  books  of  A.  J.  Albert,  Sr..  have  not 
been  put  in  evidence,  and  it  .does  not, 
therefore,  appear  whether  the  charge  ot 
fl6,000  against  J.  Taylor  Albert  embraces 
this  f  15,000  or  not.  There  is  nothing  to 
Indicate  tbat  after  1872  and  up  to  1882  the 
father  treated  the  son  as  a  debtor  for  this 
fl5,000.  What  transpired  between  A.  J. 
Albert,  Sr.,  and  A.  J.  Albert,  fr.,  after  the 


death  of  J.  Taylor  Albert  In  1682  can  in  no 
way  affect  the  question  or  alter  the  rights 
which  J.  Taylor  .\lbert  had  acquired  in 
1872.  It  is  true,  the  elder  Mr.  Albert  ob- 
jected in  1882  to  the  f  15,000  being  with- 
drawn from  the  business  and  ad  ministered 
on  in  the  orphans'  court;  but  nothing 
that  be  did  or  said  then  can  operate  to  re- 
voke or  modify  the  gift  he  made  10  years 
before.  He  preferred  no  claim  as  a  cred- 
itor ot  his  son,  but  the  surviving  partner 
and  adminietrator  ot  J.  Taylor  Albert 
credited  this  very  f  15,000  to  an  account 
which  be  opened  with  the  "uninvested  es- 
tate of  J.  Taylor  Albert,"— a  proceeding 
utterly  irreconcilable  with  the  theory  tbat 
the  money  belonged  to  A.  J.  Albert,  Sr. 
An  d  BO  this  credit  stood  when  the  elder 
Mr.  Albert  made  bis  will,  and  so  It  stood 
for  the  remainder  of  his  lite.  When  A.  J. 
Albert,  Sr.,  directed  A.  J.  Albert,  Jr.,  to 
keep  the  money  in  the  latter's  business, 
he  expressly  instructed  him  to  turn  it  over 
to  the  children  of  J.  Taylor  Albert  at  the 
proper  time.  This  was  not  a  direction  to 
divide  his  own  money  among  his  grand- 
children, tor  every  act  that  he  did  from 
1872  respecting  it  indicates  that  he  had 
from  that  time  ceased  to  regard  It  as  his 
own.  But  having  required  J.  Albert,  Jr., 
to  withhold  it  from  being  administered, 
he  merely  Instructed  him  to  dispose  of  it 
as  it  ought  to  have  been,  and,  but  for  his 
intervention,  would  have  been,  distributed 
In  the  orphans'. court  upon  the  death  of  J. 
Taylor  Albert,  after  his  father's  death. 
In  accordance  with  that  direction,  A.  J. 
Albert,  Jr.,did  make  a  division  ot  the  fund 
among  J.  Taylor  Albert's  children, — an 
act  he  certainly  could  not  and  would  not 
have  done  had  be  then  believed  tbe  money 
to  be  property  ot  his  father's  estate,  of 
which  estate  he  was  at  that  very  time 
one  of  the  executors.  Eighteen  months 
before  A.  J.  Albert,  Jr.,  resigned  as  one  ot 
the  executors  of  his  father's  estate  he 
wrote  a  letter  setting  forth  his  under- 
standing of  tbe  transaction  of  1872,  and, 
among  other  things  stated  therein,  said: 
"  He  [A.  J.  Albert,  Sr.]  told  me  to  retain 
the  fifteen  thousand  dollars  for  the  benefit 
of  Taylor's  children;  that  I  must  pay 
them  interest,  and  at  the  proper  time  J 
should  turn  the  principal  over  to  them. 
*  •  •  There  has  never  been  a  doubt  in 
my  mind,  or  I  think  in  tbat  of  any  one  to 
whom  father  ever  talked  of  his  affairs, 
but  tbat  he  intended  this  as  an  advance- 
ment to  Taylor's  children,  and  was  to  be 
deducted  from  their  shares,  not  the  f  15,- 
000.  but  tbe  total  amount  charged  against 
their  father,  in  all  $18,000.  As  also  in  the 
case  of  Fannie  Winchester  it  was  an  over- 
sight in  drawing  the  will.  The  grandehil* 
dren  were  undoubtedly  to  be  responsible 
for  the  charges  against  their  respective 
fathers,  Just  the  same  as  I  was  to  be  held 
for  my  advancement  of  $18,000."  All  this 
is  hopelessly  Inconsistent  with  the  Idea 
that  A.  J.  Albert,  Jr.,  held  the  $15,000  as 
the  property  of  bis  father,  impressed  with 
a  trust,  and  not  as  tbe  property  of  J.Tay- 
lor Albert.  From  all  these  circumstances, 
and  the  manifest  understanding  ot  all  the 
parties  as  far  as  it  is  disclofied  by  tbe  rec- 
ord, we  conclude  that  In  1872  A.  J.  Albert, 
Sr.,  gave  to  J.  Taylor  Albert  the  sum  of 
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f  15,000,  and  that  lie  was  powerless  to  re- 
voke that  gltt,  either  before  or  alter  the 
death  of  his  son.  It  was  entirely  within 
the  power  of  A.  J.  Albert,  Sr.,  when  he 
made  his  will,  to  have  deducted  from  the 
one-eighth  of  his  estate  bequeathed  to  his 
deceased  sou's  children  the  amount  be 
bad  previously  trlven  to  their  father,  but 
he  has  not  done  su,  nor  do  we  know  from 
the  face  of  his  will  that  he  intended  to  do 
so.  If  such  was  his  intention,  then,  as  in 
the  case  of  Mrs.  Winchester  and  Mrs.  Gil- 
mor,  his  failure  to  express  that  intention 
was  an  oversight.  He  knew  perfectly 
well  that  he  had  told  A.  J.  Albert,  Jr.,  the 
Bum  of  915,0OU  was  to  be  retained  for  the 
beueflt  of  J.  Taylor  Albert's  children,  and 
when  he  made  bis  will,  three  and  a  half 
years  afterwards,  he  could,  had  he  so  de- 
sired, have  diminished  their  share  by  sub- 
tracting that  amount.  But  henelther  did 
that  in  his  will,  nor  did  he  make  any 
charge  against  them  on  hia  books.  How- 
ever strong  may  be  the  conjecture  that  it 
was  an  oversight,— though  we  Intimate 
no  opinion  that  it  was, — it  is  beyond  the 
power  of  a  court  of  equity  to  remedy  it. 
According  to  the  facts  disclosed  by  the 
record  the  money  belongs  to  the  estate  of 
J.  Taylor  Albert,  and  not  to  the  estate 
of  his  father.  It  the  f  15,000  was  a  gift 
by  the  father  to  the  son,  the  former's  ex- 
ecutors cannot  recover  it  from  thclatt6r's 
administrator.  If  the  amount  was  ad- 
vanced by  the  father  as  a  part  of  thesnn's 
prospective  share  of  the  father's  estate, 
'with  an  Intention  on  the  latter's  part  to 
abate  the  sou's  share  to  that  extent,  then, 
the  son  being  dead,  and  no  share  having 
been  bequeathed  to  him,  the  graud-chll- 
Uren  are,  under  the  terms  of  the  will,  not 
chargeable  with  it  If,  finally,  Itbeinclud- 
ed  in  the  f  18,000  charged  against  the  son 
on  the  books  of  the  father,  and  be  not  a 
gift  from  the  father  to  the  son,  then  the 
debt  so  charged  would  be  recoverable  by 
the  executors  from  the  son's  administra- 
tor, unless  barred  by  the  statute  of  limit- 
ations, which  has  been  distinctly  relied  on. 
Assuming  the  claim  to  be  of  this  latter 
character,  we  think  the  statute  of  limita- 
tions a  complete  bar  to  its  recovery.  If 
a  debt  at  all.  It  was  created  In  1872.  It  ex- 
isted for  10  years  before  the  son  died.  It 
had,  when  he  died,  been  barred  for  seven 
years.  Afterthe  son'sdeath  it  ran  forfonr 
years,  till  the  father  died,  and  then  for 
four  years  more,  till  the  bill  of  complaint 
was  filed.  Fifteen  years  elapsed  after  the 
statute  first  applied  before  suit  was 
brought,  and  during  all  that  time  there 
appears  to  have  been  no  demand  for  pay- 
ment, and  no  promise  or  recognition  of  the 
debt  sufficient  to  remove  the  bar.  As  we 
have  reached  a  conclusion  different  from 
that  announced  by  the  learned  judge  who 
decided  this  case  In  the  court  bnlow,  we 
must  reverse  bis  decree,  and  remand  the 
cause,  that  a  decree  may  be  passed  dis 
tributing  the  fund  to  the  children  of  J. 
Taj-lor  Albert,  deceased.  It  will  not  be 
necessary  to  send  the  fund  into  the  or- 
phans' court,  but  the  circuit  court  may 
properly  make  distribution  of  it  without 
further  delay.  The  costs  to  be  paid  by 
the  appellees.  Decree  reversed,  and  cause 
remanded. 


a*  Md.  I6S) 
Myers  et  a1.  t.  Forbes  et  al. 
{Comt  ofAppeaZs  of  Maryland.    June  16, 1891.) 

Administr^tobs  db  Bonis  Non— Powebs  of  Ob- 
PHAN8'  Court. 
A  testator  appointed  his  wife  his  ezeo- 
atriz,  and  bequeathed  to  her  a  life-interest  in  his 
estate,  with  power  to  convey  and  lease  the  same, 
and  directed  the  manner  in  which  she  should  in- 
vest the  proceeds,  the  remainder  to  go  to  their 
children  and  grandchildren.  The  executrix  filed 
an  inventory  of  the  personal  property,  but  failed 
to  include  therein  certain  lands  subject  to  a 

?  early  rent  of  one  cent,  believing  them  to  be  in 
ee.  Afterwards,  thinking  she  had  power  to  do 
so  under  the  will,  she  obtained  an  order  from 
the  circuit  court,  and  conveyed  the  lands  in  fee 
to  another,  who  divided  them  Into  lots,  and 
leased  them,  and  conveyed  the  gronnd-rents 
therein  back  to  her,  and  the  circuit  court  ratified 
the  transaction.  .Held,  that  the  failure  of  the  ex- 
ecutrix to  file  an  inventory  of  such  property  gave 
the  orphans'  court  no  power  to  issne  an  order  to 
administrators  de  bonis  non  with  the  will  an- 
nexed, appointed  after  the  death  of  the  executrix, 
to  sell  the  ground-rents,  since  they  were  not  a 
part  of  the  original  estate,  and  the  circuit  coiui;, 
as  a  court  of  equity,  had  competent  Jurisdiction 
of  the  subject-matter. 

Appeal  from  orphans'  court  of  Balti- 
more city. 

Petition  by  Alexius  J.  Myers  and  Benja- 
min F.  Horwitz,  administrators  de  bonis 
non  with  the  will  annexed  of  Charles  My- 
ers, against  Mary  Genevieve  Forbes,  by 
George  Forbes,. her  husband,  and  others, 
for  the  ratification  of  a  judicial  sale.  £x- 
ceptlonsBustained.  Plaintiffs  appeal.  Af- 
firmed. 

Argued  before  Altet,  C.  J.,  and  Brtan, 
MiLLKR,  and  McSherry,  JJ. 

Beitj.  F.  Horwiti  and  S.  Gross  Horwitz, 
for  appellants.  Steele,  Semmes  &  Carey 
and  Hlakley  &  Morris,  for  appellees. 

McShbrrt.  J.  Charles  Myers,  by  his 
will,  executed  In  May,  1862,  devised  and  • 
bequeathed  the  residuum  of  his  estate  to 
bis  wile,  Mary  E.  Myers,  tor  and  during 
the  period  of  her  life,  and  clothed  her  with 
full  power  to  sell  and  convey,  and  also  to 
lease,  the  whole  or  any  part  of  his  proper- 
ty. He  directed  her  to  invest  for  the  bene- 
fit of  his  pstate  the  proceeds  of  any  sales 
she  might  make,  and  authorized  her  to 
alter  or  change  such  Investments  as  often 
as  she  might  think  proper.  The  will  fur- 
ther provided  that  upon  the  death  of 
Mary  E.  Myers  the  residuum  should  pass 
to  such  of  the  children  and  grandchildren 
of  the  testator  asthe  widow  might  by  last 
will  and  testament  appoint,  and,  upon 
failure  to  make  an  appointment,  the  prop- 
erty constituting  the  residuum  was  given 
to  his  children  and  descendants  in  the 
same  manner  as  if  he  had  died  intestate. 
This  will  was  duly  admitted  to  probate 
in  Baltimore  city,  and  letters  testament- 
ary were  issued  to  Mary  E.  Myers,  the 
executrix.  She  filed  In  the  orphans'  court 
an  inventory  of  the  personal  estate,  and 
In  1864  settled  her  first  and  only  account 
as  executrix.  In  that  account  she  cbargcft 
herself  with  the  property  described  in  the 
Inventory  just  alluded  to,  and. also  with 
the  proceeds  of  the  sale  of  some  real  es- 
tate, and,  after  being  given  credit  for  sun- 
dry debts  and  expenses  paid,  she  was  al- 
lowed a  further  credit  "for  the  residue  of 
the  estate  retained  by  her  as  the  widow 
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of  the  decea,fied,  for  the  purposes  and  sab- 
]ect  to  the  conditions  and  provisions  set 
forth  in  the  will."  This  residue  consisted 
of  (urnltare,  plate, leadebold  property,  and 
some  shares  of  the  capital  stoclc  ot  incor- 
porated companies.  A  part  ot  the  proper- 
ty  owned  by  Charles  Myers  at  the  time  of 
bis  death  consisted  of  a  tract  of  leasehold 
ground  on  Argyle  and  Myrtle  avenues  In 
Baltimore  city.  It  seems  this  property 
was  supposed  by  the  executrix  to  be  in 
tee,  but  it  was,  in  fact,  subject  to  a  rent 
of  one  cent.  At  all  events,  she  did  not  In- 
clude it  in  the  inventory  filed  in  the  or- 
phans' court,  and  did  not  embrace  it  in 
the  account  there  stated  and  settled  by 
her.  She,  however,  entered  into  posses- 
sion ot  it,  paid  the  taxes  on  It,  and  exer- 
cised acts  nf  ownership  overlt.  In  March, 
1872,  Mrs.  Myers,  as  "trustee  under  the 
will  of  Charles  Myers, "  filed  an  ex  p&rte 
petition  in  the  circuit  court  of  Baltimore 
city,  setting  forth  a  statement  of  her  pow- 
ers under  the  will,  a  copy  ot  whicl)  will 
she  exhibited  as  a  part  of  the  petition, 
and  stating  that  In  the  exercise  of  those 
powers  she  had  sold  and  agreed  to  con- 
vey a  a  lot  ot  ground,  part  ot  the  estate 
owned  by  her  husband  at  the  time  of  his 
decease,  and  praying  that  the  sale  might 
be  ratified  by  the  court.  After  due  publi- 
cation of  au  order  ti/si,the  sale  was  finally 
ratified  by  thecoort  on  the  17th  ot  April, 
1H72.  In  1874  she  filed  a  second  report, 
praying  that  another  sale  made  by  her  In 
the  same  manner  might  be  ratified.  This 
was  done.  A  third  report,  relating  to  the 
sale  ot  still  other  property,  was  made  in 
1S76;  and  in  18S7  a  fourtli  report,  covering 
sales  of  the  property  treated  by  her  us  tee- 
simple,  but  which  was  in  reality  subject 
to  the  rent  of  one  cent,  was  filed,  and  the 
sales  were  ratified  In  January,  I88S.  In 
February,  1888,  her  fifth  report  of  sales 
was  ratified,  and  on  July  3, 1890,  a  report 
of  investments  made  by  her  was  also  rati- 
fied. Part  ot  the  property  embraced  In 
the  fourth  report,  and  lying,  as  we  have 
stated,  on  Argyle  and  Myrtle  avenues, 
was  sold  to  Frank  W.  Trimble,  and  on 
the  19th  day  of  January,  1888,  was  con- 
veyed by  Mrs.  Myers  to  Mr. Trimble.  The 
deed  ree'lted  that  she  made  the  convey- 
ance in  her  own  right  as  widow  and  also 
by  virtue  and  In  pursuance  of  the  power 
and  authority  vested  In  her  as  devisee  un- 
der the  will  of  Charles  Myers.  On  the  21st 
day  of  January,  1888,  Mr.  Trimble  leased 
the  property  thus  conveyed  to  Alice  H. 
Shannon,  dividing  the  same  into  21  lots. 
On  the  same  day  Mr.  Trimble  conveyed 
the  reversion  in  certain  ot  the  lots  so  re- 
leased by  him,  together  with  the  rents  is- 
suing thereout  by  virtue  of  said  lease,  to 
Mary  E.  Myers,  who  purchased  them  in 
the  exercise  ot  her  power  to  make  invest- 
ments under  the  will  of  her  husband. 
Tliis  investment  was  ratified  by  the  cir- 
cuit court  on  July  3, 1890.  By  means  of 
these  conveyances  Mrs.  Myers  converted 
the  vacant  ground  which  was  subject  to 
th9  rent  of  one  cent,  but  which  she  had 
r^arded  as  real  estate,  into  ground-rents 
and  cash,  no  money  having  passed  from 
her  to  Trimble  in  the  transaction,  and 
Trimble  having  paid  for  the  property  pur- 
chased by  him  from  her  by  reconveylng 


the  reversions  and  the  rents  issuing  oat  of 
the  lots  named  In  his  deed  to  her,  and  by 
accounting  to  her  for  a  certain  amount 
of  cash.  Mrs.  Myers  died  in  the  summer 
of  1890,  leaving  a  will,  in  which  she  unsuc- 
cessfully attempted  to  execute  the  power 
ot  appointment  conferred  upon  her  by  the 
will  of  her  husband.  Shortly  after  her 
death  the  appellants  were  appointed  ad- 
ministrators de  bonis  aon  cum  teatameD' 
toaanexo  of  Charles  Myers,  and  on  October 
27th  they  returned  to  and  filed  in  the  or- 
phans' court  ot  Baltimore  city  an  inven- 
tory embracing  part  of  the  estate  of 
Charles  Myers,  which  Mary  E.  Myers  In 
her  account  as  executrix  bad  been  allowed 
to  retain  for  the  purposes  and  subject  to 
the  provisions  of  the  will  of  her  husband, 
as  alrpady  stated;  and  also  embracing 
the  10  suh-ground-rents  created  on  Janu- 
ary 21, 1888,  in  the  transaction  between 
Trimble  and  Mrs.  Myers.  On  November  1, 
1890,  the  appellants  procured  an  order  to 
be  passed  by  the  orphans'  court  authoriz- 
ing them  to  sell  the  property  described  in 
this  inventory,  and  they  subsequently 
sold,  at  private  sale,  some  shares  of  stock, 
and  later,  at  public  Hale,  the  sub-ground- 
rents.  Tliey  reported  these  sales  to  the 
orphans'  court,  whereupon  exceptions 
were  filed,  and  ultimately  the  orphans' 
court  sustained  the  exceptions  and  re- 
scinded the  order  ot  November  1.  1890, 
which  had  authorized  the  sales  to  be 
made.  From  this  determination  the  ad- 
ministrators cfe  bonis  noa  c.  t.  a.  have  ap- 
pealed. 

Generally  speaking,  an  administration 
in  the  orphans'  court  by  an  executor  or  an 
administrator  de  bonis  noa  cum  testawen- 
to  annexo  is  necessary  to  confer  title  upon 
a  legatee,  but  there  are  somequaliflcatlons 
ot  this  rule.  For  Instance, In  Matthews  v. 
Turner,  64  Md.  109,  21  Atl.  Bep.  224,  it  was 
held  that  the  title  of  a  legatee  to  property 
specifically  bequeathed  did  not  depend  up- 
on the  Inventory  returned  by  the  executor, 
nor  necessarily  upon  the  orders  of  the  or« 
phaus'  court.  And  the  reason  given  was 
that  by  the  will  itsell  the  legatee  gets  an 
inchoate  title,  and  when  the  debts  are 
paid,  and  the  executor  assents  to  the  deliv- 
ery of  the  property  to  the  legatee,  the  title 
of  the  latter  becomes  perlect.  And  so, 
where  trusts  exist,  it  may  frequently  be 
preferable  to  Invoke  the  more  comprehen- 
sive jurisdiction  of  a  court  of  equity  In  ad- 
justing and  settling  a  decedent's  estate. 
There  can  be  no  doubt  of  the  powers  ot  a 
court  of  equity,  in  the  exercise  of  Itu  gen- 
eral jurisdiction  in  cases  requiring  its  in- 
terposition, to  superintend  the  adminis- 
tration of  assets,  and  decree  a  distribu- 
tion among  the  legatees  and  distrib- 
utees, and  to  compel  executors  and  ad- 
ministrators to  faithfully  discharge-  their 
trust.  Barnes  v.  Compton's  Ad  m  'rs,  8  Gill, 
397;  Davis  v.  Oabaugb,  30  Md.  608.  Sec- 
tion 81  ot  article  16  of  Code  Pub.  Gen. 
Laws  was  designed  merely  to  provide 
against  any  construction  ut  the  testa- 
mentary la  wot  the  state  to  affect  the  gen- 
eral jurisdiction  ot  chancery  iu  regard  to 
trusts.  When  a  case  involving  the  con- 
struction ot  the  wills  of  Charles  Myers 
and  Mary  E.  Myers  was  before  us  during 
the  last  October  term,  (Myers  v.  Trust  Co., 
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21  Atl.  Bep.  58,)  tbia  coart  held  that  the 
dIstrlbulloD  made  In  the  orphane'  court 
In  1864,  by  Mrs.  Myers,  ot  the  leasehold 
and  other  personal  property  mentioned  In 
her  Inventory,  was  a  complete  and  flnjil 
dlBtribatlon  to  herself  for  life,  and  to  the 
persons  entitled  In  remainder  under  the 
will  of  her  husband,  and  that,  consequent- 
ly, no  part  of  that  property  passed  to  the 
administrators  d.  b.  n.  c.  t.  a.  Now,  Mrs. 
Myers,  supposing  that  the  lot  of  ground 
on  Argyle  and  Mrytle  avenues  wa«  held  in 
fee,  did  not  include  It  In  her  inventory,  or 
mention  it  In  her  account  as  executrix. 
By  reason  of  this  omltislon  the  adnilnis- 
tratoi;^  d.  b.  a.  c.  t.  a.  of  Charles  Myers 
claim  the  right  to  sell,  not  that  Identical 
leasehold  estate  as  it  had  been  held  by 
Charles  Myers,  but  thelO  sub-ground-rents 
created  In  the  transaction  with  Mr.  Trim- 
ble long  after  Charles  Myers'  death ;  and 
this  the  orphans'  court  has  decided  these 
administrators  cannot  lawfully  do.  These 
snb-grnund-rents  never  in  fact  belonged 
I  to  Charles  Myers,  because  he  died  36 
years  before  they  were  created.  They 
were  not  assets  which  he  owned  at  the 
time  of  bis  death  or  which  passed  to  his 
executrix  from  him ;  and  they  could  not 
possibly  have  been  Included  by  her  in  the 
inventory  which  she  Hied,  or  the  account 
which  she  settled.  They  were  created  by 
Mrs.  Myers  and  Mr.  Trimble  in  pursuance 
of  her  power  under  her  husband's  will  to 
sell  any  part  of  bis  property,  and  to  invest 
the  proceeds  for  the  benefit  of  hla  estate; 
and  every  step  taken  by  her  in  creating 
and  then  in  purchasing  them  was  taken 
under  the  sanction  of  a  court  of  equity,  to 
whose  jurisdiction,  as  we  held  in  the  case 
last  referred  to,  she,  as  trastee,  subjected 
ber8elf,as  well  as  the  trust-estate  commit 
ted  to  her  charge.  She  was  trustee  for 
the  persons  entitled  under  the  will  of 
Cbailes Myers,  after  the  termination  of  her 
own  life-estate  In  the  trust  property.  As 
such  trustee  she  sold  the  leasehold  pmper- 
\y  to  Mr.  Trimble,  believing  it  to  be  a  fee- 
simple  estate.  Thecourt  of  equity  ratified 
that  sale  after  having  taken  jurlsdlctiuo 
over  the  trusts  16  years  before;  and  then, 
when  she  acquired  from  Trimble,  as  a  part 
of  the  transaction  with  him,  to  which 
allusion  has  been  made,  the  reversion  in 
this  property,  and  the  rents  issuing  there- 
from, she  likewise  obtained  the  sanction 
of  the  court  of  equity  to  the  Investment 
thus  made  tor  the  benefit  of  the  trust-es- 
tate. These  snb-ground-rents  became 
part  ot  the  trust-estate,  over  which  the 
circuit  court  had  acquired  jarisdictiun, 
and  which  it  Is  fully  authorized  to  admin- 
ister. The  power  of  that  court  to  make 
distribution  of  the  whole  trust  property 
of  Charles  Myers  cannot  be  doubted  or 
questioned.  Upon  what  principle,  then, 
when  that  court  has  the  whole  estate 
within  and  under  its  jurisdiction,  must  a 
part  be  carried  to  the  orphans'  court  for 
delivery  there  to  the  very  persons  to 
whom  the  entire  residue  of  the  trust  prop- 
erty will  be  audited  In  the  circuit  court? 
Why  are  two  partial  settlements  neces- 
sary? Why  should  the  omission  of  Mrs. 
Myers  to  include  a  leasehold  lot  In  her  in- 
ventory and  account,  because  she  mis- 
takenly supposed  it  to  be  in  fee,  deprive  a 


court  of  eqnity  of  a  ]arlsdtctlon  which  It 
has  already  rightfully  acquired  over  this 
same  identical  lot?  We  held  heretofore 
that  the  trust-estate  was  properly  within 
the  jurisdiction  of  the  circuit  court,  and 
we  see  nothing  in  the  facts  of  this  case  to 
justify  the  conclusion  that  the  legatees  in 
remainder  under  the  will  of  Charles  Myers 
cannot  acquire  a  perfect  title  to  these  sub- 
ground-rents  without  a  resort  to  the  or- 
phaus'court.  Had  there  been  no  proceed- 
ings in  the  circuit  court  whereby  its  juris- 
diction over  the  tmst -estate  became  estab- 
lished, no  doubt  all  the  personal  estate  of 
Charles  Myers  not  included  in  the  inven- 
tory filed  by  his  executrix  would  have  de- 
volved upon  the  administrators  de  boola 
non  cum  testamento anaexoloraettlemeat 
In  the  orphans'  court,  as  required  by  section 
70,  art.  93,  of  Code  Pub.  Gen.  Laws.  Wil- 
son V.  McCarty,  65  Md.  280.  But  we  distin- 
guish the  case  at  bar  from  those  relied  on 
by  the  appellants  in  this,  that  hereacoprt 
of  competent  and  plenary  authority  has 
the  property  rightfully  under  its  Jurisdic- 
tion, and  that  jurisdiction  cannot  be  In- 
terfered with  by  another  tribunal,  not- 
withstanding the  latter  tribunal  might 
have  lawfully  acted  had  the  former  not 
already  assu  med  control.  Especially  is  this 
the  case  when  the  only  consequence  resnlt- 
Ingfrom  an  administration  in  theorphans* 
court  will  be  to  burden  the  estate  with  un- 
necessary costs  and  commissions. 

A  motion  was  made  to  dismiss  this  ap- 
peal, but,  as  we  have  concluded  to  aflSrm 
the  order  of  the  orphans'  court  upon  the 
merits,  we  do  not  deem  it  necessary  tt> 
consider  that  motion.  For  the  reasons 
we  have  given  the  ordersustaining  the  ex- 
ceptions to  the  sales  reported  by  the  ad- 
ministrators d.  b,  n.  c.  t.  a.  and  rescinding 
the  order  authorising  the  sales  to  be  made 
wUl  be  affirmed,  and  it  is  so  ordered. 
.  Order  affirmed,  with  costs. 

(78  Md.  ios> 

Lankford  et  al.  v.  County  Commissioners 

OF  Somerset  Coonty. 
(Court  of  Appeals  of  MarylanA.    Feb.  6, 1891.> 

STATDTBS— APPROVAI.    BT  OoYSBNOB  —  COHSTRV- 
nONAl.  Iii.W. 

1.  Const.  Kd.  art  2,  i  17,  provides  that,  if 
any  bill  passed  by  the  general  assembly  shall 
not  be  returned  by  the  governor  within  sb  days 
(Sundays  ezneptad)  after  it  shall  have  been  pre- 
sented to  him,  the  same  shall  be  a  law  in  liko 
manner  as  it  he  signed  it,  unless  the  general  as- 
sembly shall  by  adjournment  prevent  its  retiim, 
in  which  case  it  shall  not  be  a  law.  Held,  that 
an  act  not  signed  by  the  governor  until  after  the 
adjournment  of  the  assembly  was  onconstltn- 
tional. 

2.  The  fact  that  Laws  Md.  1890,  c  CSS,  (Atis- 
tralian  ballot  law)  applies  only  to  certain  coun- 
ties lenders  it  repugnant  to  Const  Md.  art.  1, 
providing  that  the  qualifications  for.  the  exeroiso 
of  the  right  of  suilrage  shall  be  uniform. 

By  Robinson  and  lavuia,  JJ.,  dissenting  txom 
20  AU.  Rep.  1017. 

Petition  (or  wandamaa  by  Clarence  P. 
Lankford,  T.  Benjamin  Green,  Charles  W. 
Long,  and  Albert  Morris,  against  theeoan- 
ty  commissioners  of  Somerset  conoty. 
The  petition  was  dismissed,  and  petition* 
era  appeal.    Affirmed. 

BoBiNBON.  J.,  {diaaentiag.)  I  am  obliged 
to  dissent  from  the  Judgment  of  the  coort 
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ta  ttalfl  case,  and  tbia  I  do  with  a  good 
deal  ot  reluctance.  I  say  "with  reluc- 
tance,"  because  ttae  object  ot  the  act  in 
question  Is  to  provide  additional  sate- 
guards  to  the  voter  in  the  free  and  Inde- 
pendent exercise  t)t  the  right  ot  RuHrage, 
and  88  nueh  it  must  commend  itself  to  all 
good  citisens.  But,  however  meritorious 
the  act^  may  be,  it  is,  In  my  opinion,  an 
invalid  act,  becanseit  was  signed  by  the 
governor  after-' the  adjournment  ot  the 
legislature,  and  this  lie  could  not  do  un- 
der section  17  ot  article  2  of  the  constitu- 
tion. This  section  provides  th»t  "every 
bill  whicb  Bhalb  hare  passed  the  house  of 
delegates  and  tbesenate  shall,  before  it  be- 
comes a  law,  be  presented  to  the  govern- 
or of  the  state.  If  he  approve,  he  shall 
sign  it;  but  H  not,  be  shall  return  it,  with 
blB  objections,  to  the  hoase  In  which  it 
originated,  which  house  shall  enter  the 
objections  at  large  on  its  journal,  and 
procee<I  bo  reconsider  the  bill.  If,  after 
such  reconsideration,  three-fifths  of  the 
members  elected  to  that  house  shall  pass 
the  bill,  it  shall  be  sent,  with  ttae  objec- 
tions, to  the  other  house,  bj'  wblcb  it 
shall  likewise  be  reconsidered,  and,  it 
passed  by  three-fltths  ot  the  members 
elected  to  that  house,  it  shall  become  a 
law.  ♦  •  »  II  any  bill  shall  not  be  re- 
turned by  tbe  governor  witbin  six  days 
(Sundays excepted!  atterlt  shall  have  been 
presented  to  him,  the  same  shall  be  a  law 
In  like  manner  as  if  be  signed  it, unless  the 
general  assembly  shall  by  adjournment 
prevent  its  return,  in  which  rase  it  shall 
not  be  a  law."  Provision  is  thus  made 
in  tbe  flrst  place  that  every  bill  passed  by 
the  general  assembly  shall,  before  it  be- 
comes a  law,  be  presented  to  tbe  govern- 
or, and,  if  he  approves  it,  he  shall  sign  it, 
and  thereupon  It' becomes  a  law.  It  be 
refuses  to  sign  it,  he  is  required  to  return 
the  bill  to  the  house  in  which  it  origi- 
nated, with  his  objections;  and,  if  it  shall 
then  be  passed  by  a  vote  of  thrre-flfths  of 
tbe  members  oteach  house,  it  becomes  a 
law  without  tbe  signnture  of  the  govern- 
or. But  nbould  the  governor  refuse*  to 
sign  it,  and  refuse  to  return  it  to  the 
house  in  which  It  originated,  with  his  ob- 
jections, then  the  constitution  provides 
that  after  the  expiration  ot  six  days  from 
the  time  It  shall  have  been  presented  the 
bUI  shall  become  a  law  in  like  manner  as 
it  he  had  signed  it.  If,  however,  the  legis. 
latnre  should  adjourn  before  the  expira- 
tion of  six  days,  It  declares  the  bill  shall 
not  become  a  law.  The  language  is  plain 
and  explicit,  and  every  proviulon  of  this 
section  shows,  it  seems  to  me,  that  the 
constitution  means  that  every  bill  shall 
be  presented  to  and  signed  by  tbe  gov- 
ernor during  the  session  of  the  legisla- 
ture; otherwise.  If  It  meant  that  bills 
should  be  pivsented  and  signed  by  him 
after  tbe  adjournment  ot  the  legislature, 
provision  would  have  been  made  Bxlng  a 
time  witlhta  Which  such  bills  should  be 
presented  and  signed.  But  no  such  pro- 
vision is  to  be  found  in  the  constitution. 
The  majority  of  the  court  have,  however, 
decided  tbatsuch  bills  must  be  presented 
to  amd  signed  by  the  governor  witbin  six 
■' 

•  LawBlId.  18dO,a  588. 


days  after  tbe  adjonmment  dt  tbe  legisla- 
ture; not  that  tbeconstitution  so  provides 
in  terms,  but  it  is  said  this  is  a  necessary 
implication.  Precisely  bow  or  on  what 
grounds  this  implication  of  six  days  is 
founded  I  do  not,  I  must  confess,  quite  un- 
derstand. I  am  glad,  however,  the  court 
has  been  able,  even  by  implication,  to  Urn* 
it  the  time  within  which  bills  may  be  pre- 
sented and  signed  by  the  governor  after 
the  legislature  shall  have  adjourned. 
This  may  afford  some  protection,  nt  least, 
against  the  mischiefs  whicb  may  result 
from  the  construction  thus  placed  upon 
this  section  of  the  constitution.  And  be- 
sides, in  coDBtruing  this  section  we  must 
take  into  consideration  the  fact  that  it  is 
copied  verbatim  from  the  seventh  section 
ot  article  1  ot  the  constitution  of  tbe  Unit- 
ed States,  and.  althougb  this  clause  of  ttae 
federal  constitution  has  not  been  Inter- 
preted by  the  supreme  court,  yet  it  has  al- 
ways been  understood,  and  such  has  been 
the  practice  from  1790  down  to  the  present 
time,  that  every  bill  must  be  presented  to 
and  signed  by  the  president  before  the  ad- 
Jonrament  ot  congress.  Such  has  been  the 
legislative  construction  by  both  houses  of 
congress  from  the  foundation  of  the  gov- 
emmeut.  And  when  this  clause  of  the  fed- 
eral constitution  was  In  1867,  for  the  first 
time  In  the  history  ol  tbe  state,  made  a 
part  ot  the  state  constitution,  the  conclu- 
sion, it  seems  to  me,  is  irresistible  that 
the  framers  ot  our  constitution  and  the 
people  who  adopted  it  understood  It  in 
the  sense  in  which  It  had  thus  been  inter- 
preted by  the  federal  government.  It 
was  so  understood  and  interpreted  by 
every  governor  and  by  each  successive 
legislature  elected  under  that  constitu- 
tion down  to  1880,  when  tor  the  flrst 
time  In  the  history  ot  the  state  bills 
were  presented  to  and  signed  by  the  gov- 
ernor after  the  legislature  had  adjourned. 
So,  whatever  may  be  the  merits  of  the 
act  now  before  us,  it  is  better  tar,  it  seems 
to  me,  that  it  should  tail,  tor  tbe  time  be- 
ing at  least,  than  to  break  down  tbe  safe- 
guards which  the  constitution  has  so 
widely  thrown  around  the  enactment  of 
laws.  Besides,  there  is  another  objection, 
which,  in  my  judgment,  is  fatal  to  tbe  act; 
and  that  is,  it  applies  to  the  voters  of  cer- 
tain counties,  and  not  to  ail  voters  in  the 
state.  The  legislature  has  no  right,  ot 
course,  to  add  to,  or  abridge,  or  In  any 
manner  impair  the  quallflcations  ot  vot- 
ers prescribed  by  the  constitution;  but  It 
may,  Iconcede,  provide  reasonable  regula- 
tions for  the  exercise  of  the  right  of  suf- 
frage, provided,  however,  such  regulations 
apply  to  each  and  every  voter.  It  has  no 
right  to  say  that  the  voters  of  one  county 
shall  not  exercise  this  right  except  upon  cer- 
tain conditions,  and  that  voters  of  another 
county  may  exercise  this  right  without 
complying  with  such  conditions.  So  care- 
ful is  the  constitution  to  preserve  this 
equality,  that  in  the  matter  of  registra- 
tion ot  voters  it  provides  that  such  laws 
shall  be  uniform.  A  fortiori,  ought  the 
regulations  and  requirement  of  this  act, 
'Which  Is  known  as  the"  Australian  Ballot 
Law, "  to  be  uniform,  and  to  apply  to  each 
and  every  voterln  the  state.  Not  only  are 
tbe  qaaliflcations  which  the  constitution 
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■  prescribes  for  the  exercise  of  the  rigbt  of 
suSrage  anlform.  but  all  regrulationB  In 
regard  to  Its  exercise  mast,  as  I  constme 
it,  be  uniform  also.  Entertaining  these 
▼lews,  I  am  obliged  to  enter  my  dissent  in 
tbls  canse. 

IBTINO,  J.,  concurred. 


<6S  Vt.  286)  "~~~"~ 

Thbai.i<  ▼.  Spbab  «t  «/. 

(Suoreme  Court  o/Termont    Rutland.    fxHj 
38, 1891.) 

Wills— liiR-BsTATB—PowBR  or  DisposAir- Coir- 
DrrioiTAL  Dbeo — Rbmainsbb. 

t.  A  testator  devised  "all  the  remainder  of 
my  property  to  my  wife,  to  have  fall  control 
and  the  right  of  all  my  estate  at  all  times  during 
her  life,  as  well  the  principal  aa  the  income  and 
increase  thereof,  all  to  be  absolutely  for  her  use 
and  at  her  disposal  while  she  lives;  and  if  at 
her  decease  any  of  said  property  shall  remain 
not  so  used  or  disposed  of  oy  ner,  then  what  re- 
mains shall  be  distributed  as  the  laws  of  this 
state  would  distribute  property  to  her  and  my 
heirs,  in  proportion  of  one-tnird  to  her  heirs  ana 
two-thirds  to  mine. "  Held,  that  the  wife  took 
only  a  life-estate  with,  power  to  appropriate  any 
part  of  the  property  to  her  personal  use,  and  for 
such  other  purposes,  by  way  of  contributions  or 
^Ifts,  as  she  had  been  accustomed  to,  and  as  she 
'should  deem  reasonable  to  make  with  reference 
to  her  relations  in  life  and  former  practice,  and 
that  the  unused  remainder  vested  in  the  heirs  of 
the  testator  and  his  wife  in  the  specified  propor- 
tions. 

i.  The  testator's  wife  by  her  personal  deed 
conveyed  a  portion  of  the  estate  to  another  and 
"her  neira  of  her  own  body"  upon  condition 
that  the  grantee  should  pay  taxes,  insurance, 
and  pay  the  grantor  tSM  annually  duriug  her 
life,  reserving  the  right  to  dispose  of  the  prop- 
erty to  secure  such  payments.  The  deed  provided 
that  the  whole  property  "should  stand  between 
the  grantor  and  personal  auSering,  pauperism, 
or  want, "  and  that.  If  the  conditions  were  not 
fulfilled  or  if  the  grantee  should  die,  the  deed 
should  be  void.  The  deed  did  not  refer  to  the 
power  of  disposal  given  in  the  will,  and  no  oc- 
casion was  shown  to  exist  for  the  use  of  the  pow- 
er to  convey  an  estate  in  the  premises  beyond 
the  grantor's  life-estate.  The  grantee  failing  to 
pertoTm  the  conditions,  she  reconveyed  to  the 
grantor.  Held,  that  the  estate  taken  by  the  gran- 
tee failed  upon  non-performance  of  thecondluons, 
and  revested  in  the  grantor,  and  that  at  her 
death  the  title  vested  m  the  estate  of  her  hus- 
band. 

Appeal  In  chancery  from  Rutland  conn- 
ty ;  R.  S.  Taft,  Chancellor. 

Bill  In  chancery  by  George  C.  Thrall,  ad- 
ministrator with  the  will  annexed  of 
Charles  Beebe,  against  William  S.  Spear 
and  others  for  the  cone  traction  of  the 
win  of  Charles  Beebe.  There  was  a  pro 
forma  decree  dismissing  the  bill,  and  the 
complainant  appeals.    Reversed. 

J,  C.  Baker,  for  complainant.  D.  E. 
Nicholson,  for  defendants. 

Ross,  C.  J.  The  orator  Thrall,  as  ad- 
ministrator with  the  win  annexed  of 
Charles  Beebe  under  a  license  from  the 
probate  court,  conveyed  a  farm  as  a  part 
(if  the  estate  to  his  co-orators,  Henry 
Van  Flntell  and  his  wife.  It  Is  now  claimed 
that  the  farm  did  not  belong  to  the  estate 
of  Charles  Beebe,  bnt  to  the  children  o( 
Ada  Spear.  This  bill  Is  brought  to  have 
determined  and  declared  to  whom  the  farm 
belongs,  before  the  money  received  there- 


for is  distributed /under  the  will  of  Cbaries 
Beebe.  Charles  Beebe  died  testate,  and 
bis  will  .  was  duly  probated.  Harriet 
Beebe,  bis  wife,  was  executrix  of  and  dev- 
isee under  his  will.  The  title  of  the  farm 
depends  upon  the  construction  uf  that 
clause  of  Charles  Beebe's  will  in  wbicb  be 
devises  the  residue  of  his  estate  to  his  wife, 
and  upon  the  construction  and  legal  op- 
eration of  her  deed  of  the  farm  to  "Ada 
Spear  and  berbeirs  other  own  body  only," 
and  what  has  been  done  under  It.  The 
orators  claim  that  on  the  death  of  Har- 
riet Beetle  the  title  of  this  farm  was  in  tba 
estate  of  Charles  Beebe,  and  the  defend- 
ants that  It  waa  in  the  children  of  Ada 
Spear.  Tbat  portion  of  Charles  Beebe's 
will  involved  reads  as  follows:  "All  the 
remainder  of  my  property,  both  real  and 
personal,  and  of  every  and  all  kinds  and 
descriptions,Igiveand  devise  to  my  devot- 
ed and  dearly  beloved  wife,  Harriet  Beebe, 
who  has  shared  my  efforts  and  fortanea 
in  lite,  and  done  her  full  share  by  industry 
and  economy  in  accumulating  my  prop- 
erty; my  said  wife  to  have  full  control 
and  tbe  right  of  any  and  all  my  said  es- 
tate at  any  and  all  times  during  her  life, 
as  well  my  real  as  my  personal  estate  so 
devised  to  her,  and  as  well  the  principal 
as  the  income  and  increase  thereof,  all  to 
be  absolotely  for  ber  use  and  at  her  dia- 
posal  while  she  lives;  and  if  at  said  de- 
cease any  of  said  property,  or  the  income, 
increase,  or  Interest  thereof,  shall  remain, 
not  so  used  or  disposed  of  by  her,  then  it 
is  my  will  that  what  of  said  property,  its 
proceeds,  income,  and  increase,  shall  re- 
main, not  so  used  or  disposed  of  by  ber, 
shall. go  and  be  distributed  as  the  law  of 
this  state  would  distribute .  property  to 
her  and  my  heirs,  in  the  proportion  of 
one-third  to  her  heirs  and  two-thirds  to 
my  heirs. "  Under  this  provision  the  farm, 
of  the  valueof  f  6,000,  and  personal  estate 
to  tbe  amount  of  nearly  99,000,  came  to 
Harriet  Beebe.  This  Included  the  mOst  of 
bis  estate.  The  testator  left  no  children. 
The  intention  of  the  testator,  gathered 
from  the  language  used.  Interpreted  by  its 
application  to  tbe  circumstances  of  the 
testator  and  his  property,  controls  the 
construction  to  be  placed  on  this  provis- 
ion of  his  will.  He  has  used  many  words 
to  convey  his  thought  or  intention.  Two 
leading  thoughts  or  purposes  run  through 
the  provision,  namely,  the  purpose  to  pro- 
vide amply  lor  his  wife,  who  bad  been  in- 
strumental in  helping  him  accumulate  the 
property,  and  the  purpose  to  have  what 
was  not  so  used  descend  to  her  and  his 
heirs  in  the  proportions  named.  It  Is  ob- 
servable in  the  language  used  that  no 
words  are  found  giving  the  property  to 
her  and  her  heirs  or  assigns.  Her  control 
and  right  are  limited  to  the  period  ot  her 
life.  So,  too,  are  her  use  and  dispoaai  of 
the  property.  Whatever  remains  at  the 
decease  is  devised  over.  His  language  is 
explicit  that  all  the  property  shall  be  "  ab- 
solutely for  ber  use  and  at  her  disposal 
while  she  lives. "  It  is  contended  by  the 
orators  that  her  power  of  disposal  is  lim- 
ited by  the  next  preceding  clause  or  quali- 
fication, as  though  it  read :  "All  to  beab- 
solntely  for  her  use,  and  at  her  disposal 
tor  her  use,  while  she  lives."    When  it  is 
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considered  that,  if  her  power  of  dlspoeial  is 
anliinlted,  thedeviseover  of  what  remains 
nnused  would  be  of  little  legal  force,  there  is 
reason  In  the  contention.  By  the  words, 
"  all  to  be  absolutely  for  her  nse,  "the  testa- 
tor did  not  intend  to  limit  her  use  strictly 
to  aase  for  her  comfortable  and  necessary 
support.  Wethlnkbytbis  unrestricted  Ian- 
soage  he  intended  that  she  wonid  baye 
the  power  and  right  to  nse  the  property 
not  only  for  her  necessary  and  comforta- 
ble support,  hot  for  such  other  purposes, 
by  way  of  contributions  and  gifts,  as  she 
had  been  accustomed  to  make, and  should 
deem  reasonable  and  prudent  to  make, 
having  reference  to  her  relations  In  life  and 
former  practice.  To  give  the  power  of  dis- 
posal a  scope  beyond  this  would  legally 
defeat  the  clear  Intent  ot  the  testator  man- 
ifested by  the  gift  over.  There  could  le- 
gally be  nothing  left  to  be  given  to  his  and 
her  heirs  in  the  proportion  named  if  she 
took  the  remainder  of  the  estate  absolute- 
ly, with  no  limitation  upon  her  power  to 
use  and  to  the  disposal  of  it.  Hence, 
since  the  power  of  disposal  is  found  closely 
coupled  with  the  life  nse,  we  think  it  la 
limited  to  that  use;  and  that,  while  the 
use  includes  the  comfortableand  necessary 
support  of  the  wife,  it  also  includes  all  the 
reasonable  and  customary  uses  of  the 
character  named.  The  devise  over,  as  well 
as  the  absence  of  all  words  to  this  effect, 
would  seem  clearly  to  take  away  her 
power  of  disposal  by  will  or  teetJimentary 
disposition.  It  also  seems  the  clear  Inten- 
tion of  the  testator  to  have  the  power  so 
used,  that  what  remained  undisposed  of 
under  the  power  should  be  in  a  distributa- 
ble condition.  He  provides  that  it  "shall 
go  and  be  distributed"  in  accordance  with 
law.  This  would  also  limit  her  power 
of  disposal  to  an  absolute  disposal  for  the 
uses  named.  It  does  not  give  her  the 
power  to  incumber  the-  property  by  a 
mortgage  in  another  life-estate.  Powers 
ot  this  kind  are  to  be  construed  as  strictly 
as  powers  conferred  bylaw.  They  are  not 
to  be  given  effect  beyond  their  evident 
scope  and  purpose.  Power  to  dispose  of 
property,  especially  when  what  remains 
undisposed  ot  Is  to  be  left  In  a  distributa- 
ble condition,  is  as  much  limited  in  its  ex- 
ercise ns  the  power  given  by  a  license  from 
the  probate  court  to  sell  real  estate. 
Such  powers  give  no  right  to  incumber 
such  property.  Brown  v.  VanDuEee,44Vt. 
629.  We  think  that  this  is  the  construc- 
tion to  be  given  to  her  right  to  nse  and  dis- 
pose of  the  remainder  of  the  testator's 
estate.  While  It  Is  "all  to  be  absolutely  tor 
her  nse  and  at  her  disposal  while  she  lives, " 
it  is  to  he  for  "  her, "  meaning  " personal, " 
use,  and  at. her  disposal  for  such  nse;  else 
the  devise  of  what  remains  unexpended  In 
such  use  must  be  held  of  no  effect,  because 
she  took  the  absolute  title  to  the  prop- 
erty, and  because  the  devise  of  the  re- 
mainder In  that  event  would  become  re- 
pugnant to  the  first  devise  to  her  in  fee. 
The  absr.lute  title  or  fee  In  property  is  no 
more  than  an  unconditioned  absolute 
right  to  use  and  dispose  of  it.  Courts,  un- 
less the  language  of  the  testator  is  Incapa- 
ble ot  any  other  reasonable  construction, 
will  endeavor  to  avoid,  rather  than  create, 
a  repugnancy.    Tbey  are  bound  to  place 


such  a  construction  on  his  language,  it  It 
can  reasonably  be  done,  as  will  give  effect 
to  every  clearly  expressed  intention  ol  the 
testator.  The  construction  which  v^e  have 
placed  on  this  devise  is  the  only  one  that 
wUI  fully  effectuate  the  two  clearly  mani- 
fest intentions  of  the  testator,  therein  ex- 
pressed,—a  full  provision  for  all  the  needs 
and  wants  of  his  wife,  and  a  devise  of  the 
remainder  to  her  and  her  heirs  in  the  pro- 
portion specified.  Under  this  construction 
tAe  title  to  the  property  covered  by  the 
devise  remained  in  the  estate,  and  did  not 
vest  in  the  devisee ;  but  the  devisee  was 
clothed  with  the  power  to  appropriate 
any  portion  of  the  principal  as  well  as  in- 
come to  supply  her  personal  use,  ns  al- 
ready expressed.  If  the  words  confining 
the  power  of  disposal  are  omitted,  then 
the  language,  "all  to  be  absolutely  for  her 
use  while  she  lives, "  creates  only  a  life-es- 
tate. The  addition  of  the  power  of  dis- 
posal only  strengthens  the  implication 
that  the  estate  intended  to  be  granted 
was  only  a  life-estate.  If  an  absolute  es- 
tate was  intended  by  the  testator  to  be 
created  by  the  use  of  this  langruuge,  the 
right  and  disposal  would  inhere  in  the 
devisee,  and  granting  it  in  terms  would 
be  unnecessary.  It  might  be  granted  as  a 
precautionary  measure.  We  conclude  that 
under  this  devise  Harriet  Beebe  took  only 
a  life-estate  in  the  property,  with  the 
power  to  appropriate  any  part  of  it  to 
her  personal  use,  as  already  expressed. 
The  remainder,  not  so  used,  vested  in 
whoever  should  be  his  and  her  heirs.  In 
the  proportions  designated.  In  Burleigh 
V.  Clough,  52  N.  H.  276,  the  devise  was  in 
almost  the  identical  language  of  this  de- 
vise, stripped  of  its  unnecessary  verbiage. 
On  a  careful  review  of  a  great  number  of 
authorities  the  court  reached  a  like  con- 
elusion.  That  case  may  be  referred  to  for 
a  review  of  the  anthoritles  on  this  and 
the  following  branch  of  the  case.  See, 
also,  Stuart  v.  Walker,  72  Me.  146.  These 
cases  are  carefully  considered,  and  fully 
established  that,  when  the  devise  Is  of  an 
express  lite-estate,  as  in  this  case,  and  un- 
limited power  of  disposal  is  added,  it  does 
not  change  the  grant  into  that  -  of  an  in- 
heritable tee.  Bubey  v,  Bamett,  12  Mo. 
3,  4t>  Amer.  Dec.  112,  note;  Manderson  v. 
Lukcus,  23  Pa.  St.  81,  62  Amer.  Dec.  812. 
and  note. 

In  a  letter,  over  three  years  after  the 
death  •of  Charles  Beebe,  the  devisee,  by 
her  own  personal  deed,  without  referring 
to  the  power  given  by  the  will  of  her  bus- 
band,  "for  the  consideration  of  matter 
and  condition  herein  named  and  two  dol- 
lars, "  conveyed  the  farm  to  Ada  Spear, 
the  wife  of  William  iSpear,  "and  her  heirs 
of  her  own  body  only,  •  t  •  upon  the 
terms  and  condltlons^hereinafter  written. " 
The /labenc/um  and  covenants  are  to  Ada 
Spear,  "and  such  her  heirs."  Then  fol- 
lows this  condition :  "  Provided,  however, 
that  if  the  said  Ada  Spear  shall  fail  to 
keep  all  taxes  on  the  property,  and  its  in-> 
crease,  avails,  products,  and  substltu* 
tlons,  promptly  and  currently  paid,  also 
adequate  fire  insurance  for  benefit  ot  said 
place  for  rebuilding  thereon,  and,  in  addi- 
tion thereto,  pay  to  me,  the  said  Harriet 
Beebe,  to  my  personal  satisfaction,  and 
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on'  demand,  three  bnndred  and  nixty  dol- 
lars annaally  during  my  natural  life,  and 
for  the  payment  o(  which  I  reeerve  the 
right  tb  diapoae  of  any  of  said  property  in 
my  own  diacretlon,  and  no  wadte  or  re- 
moval or  diminution  of  said  property  to 
be  allowed,  the  whole  property  to  stand 
between  me  and  personal  suffering,  pan- 
perisra,  or  want,  then  this  deed  to  become 
null  and  void ;  but  if  said  terms  and  con- 
ditions are  met  and  fulfilled,  thin  deed  to 
be  of  full  force,  but  the  death  of  said  Ada 
Mpear  to  defeat  this  deed. "  The  oraton) 
contended  that  this  deed  was  testament* 
ary  in  character,  and  that  Harriet  Beebe 
had  no  right  under  the  power  to  dispose 
■of  the  property  In  that  manner  Whether 
A  conveyance  by  deed  is  only  testament- 
ary in  character  depends  upon  whether 
the  grantee  takes  a  beneficial  interest  In 
or  comes  into  the  possession  aud  Uira  of 
the  thing  granted  only  upon  the  decease 
of  the  grantor.  Carlton  v.  Cameron,  54 
Tex.  72,  3  Amer.  Bep.  620,  and  cases  cited 
in  note.  Here  the  grantee  went  Immedi- 
ately Into  possession  and  use  of  the  prop- 
erty conveyed  under  the  deed.  This  con- 
tention is  not  sustained.  In  1884,  after 
having  occupied  the  farm  for  about  five 
years  under  the  deed,  Ada  Spear  and  her 
nnsband,  by  a  deed,  with  full  covenants 
of  warranty,  conveyed  back  to  Harriet 
Beebe. ,  Whether  at  the  time  of  either  of 
these  conveyances  Ada  Spear  had  any 
children  does  not  appear.  It  only  ap- 
pears that  when  the  orator  Thrall,  as  ad- 
ministrator of  Charles  Beebe,  conveyed 
the  farm  under  the  licence  from  the  pro- 
bate court  in  1887,  she  had  two  infant  chil- 
dren in  whom  it  is  contended  that  thetitie 
of  the  farm  is  vested  by  the  deed  from 
Harriet  Beebe,  their  right  of  possession  to 
take  effect  at  the  decease  of  their  mother, 
Ada  Spear.  If  it  was  within  the  scope  of 
the  power  given  to  Harriet  Beebe  by  the 
will  of  Charles  Beebe  for  her  to  make  Ihla 
deed  to  Ada  Spear,  If  that  deed  is  an  exe- 
cution  of  that  power,  and  if  it  Is  unaffected 
by  the  conditions  thereby  impoued,  it  con- 
veyed in  the  property  described,  under  the 
statute  and  decisions  of  this  state,  a  life- 
estate  to  Ada  Spear,  and  the  remainder  in 
fee  to  *  her  heirs  of  her  own  body, "  If  any 
snch  there  should  ever  be.  B.  L.  §1916; 
Giddings  V.  Smith,  16  Vt.  S44;  Glddings  v. 
Cox,  31  Vt.  607;  Haynes  v.  Bourn,  42  Vt. 
«87.  The  descriptive  words,  "  her  heirs  of 
her  own  body  only, "' being  equivakent  to 
■"her  cliildren,"  they  took  under  the  deed, 
not  by  descent,  but  by  purchase.  Blake 
y.  Stone,  27  Vt.  475:  Smith  v.  Hastings,  29 
Vt,  240;  Butler  v.  Hnestis.  68  111.  5M. 
Hence  the  reconveyance  by  Ada  Spear  and 
husband  to  Harriet  Beehe  would  convey 
only  the  estate  Ada  had,— a  life-estate. 
The  children  who  took  the  remainder 
would  not  be  aSected  thereby.  It  is  to  be 
considered  whether  the  deed  of  Harriet 
Beebe  to  Ada  Spear  was  a  good  execution 
of  the  power  conferred  by  the  will  of 
Charles  Beebe.  The  title  of  the  farm  rest- 
ed In  the  estate  nntil  tiie  power  was  duly 
executed.  As  already  observed,  the  deed 
has  no  allusion  to  the  power.  It  does 
not,  on  its  face,  attempt  to  convey  any 
property,  the  title  to  which  was  In  the 
estate  of  Charles  Beel>e.    It  only  professes 


to  convey  the  property  of  Hie  grantor, 
Harriet  Beebe,  as  we  have  seen ,  took  the 
use  of  the  farm  for  life.  Her  deed  would 
be  effectual  to  convey  this.  If  Ada  Spear 
had  children,  and  deceased  durijpg  the  life 
of  Harriet  Betibe,  the  children  would  take 
the  remainder  of  the  life-estate  of  Harriet 
Beebe.  Hence  it  was  possible  for  all  the 
conditions  of  the  deed  to  be  fulfilled,  if  it 
was  only  a  conveyance  of  her  life-estate. 
The  general  rule  seems  to  be  that,  when  a 
person  clothed  with  a  power  to  convey 
specific  property  has  ian  interest  therein 
upon  which  his  conveyance  would  be  oper- 
ative without  the  aid  of  the  power,  his 
conveyance,  with  no  reference  to  the 
power,  will  convey,  only  his  Individual  in- 
terest; but  the  question  is  always  one  of 
intention,  to  be  gathered .  from,  the  whole 
instrument.  Says  Judge  Stokt  lu 
Blagge  v.  Miles,  1  Story,  426,  at  page  446, 
after  reviewing  the  English  and  American 
cases:  "I  agree  that  the  intention  to  exe- 
cute the  power  must  be  apparent  and 
clear,  so  that  the  transaction  is  not  fairly 
susceptible  of  any  other  interpretation.  If 
It  be  doubtful,  under  all  the  circum- 
stances, then  the  doubt  will  prevent  it 
from  being  deemed  ap  execution  of  the 
power."  Burleigh  v.  Clough,  supra, is  in- 
structive on  this  branch  of  the  case,  and 
reviews  the  authorities  to  a  considerable 
extent.  We  think,  considering  all  the 
provisions  of  this  deed,  it  is  fairly  doubt- 
ful whether  Harriet  Beebe  Intended  the 
deed  to  be  an  execution  of  the  power  con- 
ferred by  the  will,'  , 

But,  passing  this  point  (or  the  present, 
if  we  are  correct  in  holding  tha>t  the  right 
to  use  the  power  was  limited,  so  that  she 
could  avail  herself  of  it  only  to  supply  her 
use  of  the  property  for  the  purposes 
named,  it  is  not  shown  that  any.  occasion 
had  arisen  for  the  use  of  the  power  to 
convey  any  estate  in  the  farm  beyond  the 
life-estate  of  Harriet  Beebe.  It  is  with- 
out consideration,  except  the  payment  of 
taxes,  insurance,  and  a  rentduring  the  life 
of  the  grantor.  Beyond  these  the  grantor 
reserves  the  estate  to  supply  her  actual 
necessities  and  wants.  It  also  closes 
with  the  clause,  "but  the  death  of  Ada 
Spear  to  defeat  this  deed."  It  may  be 
that  this  wajs  int«ided  to  be  limited  to 
her  death  during  the  life  of  the  grantor, 
but  it  is  not  so  expressed.  This  deed 
would  seem  to  fail  to  be  an  execution  of 
the  power  within  the  rule  .laid  down  by 
Judge  Story.  But  if  within  the  rule,  we 
think  this  eiause  of  the  will  of  Charles  Bee- 
be, when  considered  as  a  whole,  clearly 
conferred  a  power  only  to  dispose  of  the 
property  to  supply  the  devisee's  support 
and  needs,  as  already  expressed,  and  did 
not  authorise  her  to  incumber  it.  It  was 
bis  intention,  clearly  manifested,  that 
what  of  his  estate  was  left  unused  by  his 
wife  should  be  in  a  distributable  condition. 
If  Ada  Spear  never  bad  children,  as  the 
remainder  was  to  "her  heirs  of  her  own 
body  only,"  the  farm  would  revert  to 
the  estate,  to  be  distributed  on  the  termi- 
nation of  Mrs.  Spear's  life-estate.  We  do 
not  think  the  testator  intended  this  pow- 
er to  be  used  In  any  sueh  manner.  The 
same  objection  appears,  to  her  making  a 
conveyance  under  the  power  with  defea- 
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sance  attached.  Her  deed  to  Ada  Spear  in 
the  premises  Is  "  upon  the  terms  and  con- 
ditions hereinafter  written."  Then  the 
conditions  attached,  It  uncomplled  with, 
ex  vl  termini  worit  a  defeasance  of  the 
whole  estate  created.  It  Is  admitted  by 
Ada  Spear  and  her  husband  that  "  terms 
and  conditions  of  said  deed  from  Harriet 
Beebe  to  us  were  found  to  be  mutually 
BO  nnsatiafactory  that  by  common  con- 
sent ot  all  three  of  as  we  redeeded  bacic 
to  her. "  It  Is  true  that  their  deed  could 
only  conyey  back  the  life-estate  which 
Ada  Spear  tooii  under  the  deed  from 
Harriet  Beebe.  But  as  the  result  of  that 
deed  they  abandoned  all  performance  or 
attempted  performance  of  the  condition 
of  defeasance  contained  in  the  deed  of 
Harriet  Beebe.  By  snch  failure  to  perform 
the  deed  became  Inoperative,  and  the  title 
of  the  farm  came  back  to  the  estate  of 
Charles  Beebe.  This  was  the  orident  in- 
tention of  all  the  parties  to  the  reconvey- 
ance. They  made  the  reconveyance  forthe 
reason  they  bad  made  up  their  mind  no 
longer  to  perform  the  conditions.  That 
Harriet  Beebe  concurred  In  the  conclu- 
sion not  to  perform,  and  accepted  the  re- 
conveyance, and  entered  into  poasession, 
did  not  relieve  the  failure  ot  Ada  Spear  to 
perform  ot  its  effect  to  work  a  forfeiture 
both  of  her  life-estate  and  ot  the  remain- 
der in  her  children.  Whatever  title  came 
or  onld  ever  come  to  the  children  of  Ada 
Speii:.  came  under  the  deed  burdened 
with  conditions  which,  if  unperformed, 
worked  a  defeasance  of  the  whole  title 
conveyed  by  the  deed.  We  conclude, 
therefore,  that  the  power  of  disposal,  de- 
termined by  the  intention  of  the  testator 
gathered  from  the  terms  of  the  whole  de- 
vise solving  the  power,  was  particular, 
rather  than  general,  in  that  It  was  given 
only  to  supply  reasonable  use  of  the 
property  by  the  devisee,  as  already  de- 
fined, and  required  a  full,  nnconditlonal 
disposal  ot  the  farm.  It  any  was  necessa- 
ry;  that  the  deed  furnished  no  undoubted 
evidence  that  it  was  intended  by  Harriet 
Beebe  for  an  execution  of  the  power; 
that,  if  otherwise  entitled  to  be  consid- 
ered an  attempt  to  execute  the  power.  It 
failed  of  a  due  execution  thereof,  in  that 
It  was  an  absolute  disposal  of  the  farm, 
and  conveyed  only  a  conditional  disposa- 
ble title,  the  conditions  whereof  were  not 
performed,  and  the  title  attempted  to  be 
conveyed  was  defeated;  that  the  title  to 
the  farm,  on  the  death  ot  Harriet  Beebe, 
unincumbered,  vested  in  the  estate  ot 
Charles  Beebe,  and  that  the  funds  derived 
therefrom  should  be  disposed  of  as  required 
by  the  will  of  Charles  Beebe.  As  support- 
ing these  conclusions  the  following  cases 
are  more  or  less  to  the  point :  Wilson  v. 
Troup,  2  Cow.  195;  Cranston  v.  Crane,  97 
Mass.  459,  93  Amer.  Dec.  106,  and  note; 
Thompson  v.  Garwood,  3  Whart.  287; 
Huntt  v.TownBhend,31  Md..S36, 100  Amer. 
Dec.  63,  and  note;  Cross  v.  Carson,  8 
Blackf.  138,  44  Amer.  Dec.  742,  and  extend- 
ed note  of  conditions  subsequent,  the  ef- 
fect of  the  breach,  and  how  taken  advan- 
tage ot;  Leach  v.  Leach,  4  Intl.  C28;  Dev- 
ereaux  v.  Cooper,  11  Vt.  103;  Farnham  v. 
Thompson.  34  Minn.  331,  26  N.  W.  Bep.  9, 
67  Amer.  Rep.  591,  and  note;  Smith  v. 
T.22A.no.9— 27 


Barrle.  M  Mich.  314,  22  N.  W.  Bep.  816; 
Society  V.  Clendlnen,  44  Md.  429.  Pro 
forma  decree  reversed,  and  cause  remand- 
ed, with  mandate  to  enter  a  decree  tor  ora- 
tors in  accordance  with  the  views  hereto- 
fore  expressed. 

(«  vt  lU) 
Carfentbb  et  a/,  v.  Town  of  Corinth. 

(.Supreme  Court  of  Vermont,  Oenerdl  Term. 
Dec.  2,  1889.) 

Tax  Collbctob  —  Mibappbopbiatiok—  Lubiutt 
of  bubitibs. 

1.  In  an  action  on  a  tax  collector's  bond,  the 
sureties  claimed  that  the  money  alleged  to  nave 
been  misappropriated  had  been  paid  over  ta  the 
town  treasurer,  but  that  it  had  oeen  applied  on 
tax-reueipts  for  previous  years.  The  referee  re- 
ported that  the  collector  had  collected  the  taxes 
for  the  years  in  question,  but  that  he  was  un- 
able to  find  that  all  the  money  was  paid  to  the 
treasorer.  The  court  recommited  the  report, 
with  instmotions  to  find  what  part  of  the  money 
was  applied  on  tax-receipts  for  previous  years. 
The  referee  thereafter  reported  that,  while 
some  of  the  money  was  probably  thus  applied, 
it  was  Impossible  from  the  evidence  to  determine 
how  much.  HeUd,  that  this  report  must  t>e  ao- 
oepted  as  final. 

2.  The  fact  that  a  tax  collector  applied  the 
money  claimed  to  have  been  misappropriated  on 
receipts  for  previous  years  does  not  relieve  bis 
sureties  from  liability,  when  the  money  was  so 
applied  without  the  knowledge  of  the  selectmen 
of  the  town, 

On  rehearing. 

These  were  two  petitions  to  the  su- 
preme court  for  the  county  of  Orange  for 
a  rehearing  on  the  questions  ot  law  In- 
volved and  decided  by  the  supreme  court 
in  the  original  cases,  and  also  tor  a  new 
tiial  on  the  ground  of  newly-discovered 
evidence.  No  opinion  was  filed  on  the 
original  hearing.  .  The  original  suits 
were  upon  the  bond  of  Carpenter  for  the 
faithful  discharge  ot  his  duties  as  consta- 
ble and  collector  of  the  defendant  town 
for  the  years  1879  and  1880.  It  had  been 
claimed  by  the  sureties  In  those  suits  that 
the  moneys  collected  by  Carpenter iu  those 
years  bad  been  actually  paid  over  to  the 
town  by  him,  but  that  they  had  been  ap- 
plied In  satisfaction  of  his  tax-receipts  for 
previous  years.  The  defendant  moved  to 
dismiss. 

W.  B.  C,  Stickney,  for  petitioners.  R. 
it.  H&rvey,  tor  defendant. 

TVLER,  J.  The  petitioners  were  princi- 
pal and  sureties  upon  Carpenter's  bonds 
to  the  town  of  Corinth  in  the  years  1879 
and  1880.  Judgments  were  rendered  at 
the  general  term,  1887,  against  the  peti- 
tioners, who  were  defendants  in  the  suitB 
upon  which  these  peti tions  were  brought, 
on  the  ground  of  Carpenter's  default  in 
not  paying  over  money  received  by  him 
as  collector  ot  taxes  on  the  tax-bills  for 
those  yeurs,  as  reported  by  the  referee. 
The  petitioners  ask  that  those  suits  be 
brought  forward  and  reheard,  and  allege 
(1 )  that  the  referee  failed  to  find  certain 
facts  which,  upon  the  evidence,  he  should 
have  found,  and  which  would  have  lessened 
the  Judgments,  and  (2)  that  upon  the  facts 
reported  the  plaintiff  was  not  entitled  to 
judgments.  The  referee  first  reported 
that  Carpenter  collected  the  taxes  for  the 
years  in  question,  excepting  about  f400, 
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bat  be  was  unable  to  find  that  all  the 
money  thus  collected  was  paid  by  the  col- 
leotor  to  the  town  treaanrer.  The  coun- 
ty court  recommitted  the  reports,  with  ex- 
plicit iustrnctlons  to  the  referee  to  find 
and  report  what  part.  If  any,  ol  said 
money  was  applied  on  the  receipts  for 
other  years.  In  the  supplemental  reports 
the  referee  says  it  is  apparent  from  the 
evidence  that  some  ol  the  money  collected 
on  the  lax-bills  of  1879  and  1880  must  have 
been  used  by  Carpenter  in  settlement  of  tax- 
bill  receipts  for  other  years,  but  how 
much  was  misapplied  it  was  impossible 
to  find  from  the  evidence.  Quoting  the 
referee's  language :  "  It  is  probable  that 
in  this  loose  way  of  collecting  taxes  upon 
dlRerent  years'  tax-books  at  the  same 
time,  without  keeping  thecollections sepa- 
rate, some  of  the  money  thus  collected 
*  *  *  may  have  been  applied  upon  oth- 
er tax-receipts,  but  what  amount,  or 
whether  there  was  any  misapplication, 
does  not  appear  in  evidence,  and  cannot 
be  properly  or  legitimately  inferred  from 
any  part  or  the  wholeevldence  in  thecase. " 
All  questions  of  fact  relative  to  the  mis- 
application w«re  for  the  referee  to  de- 
termine, If  he  could,  but  he  has  twice  re- 
porte<I  that  be  is  unable  to  find  different- 
ly from  what  appears  in  the  reports. 
More  definite  findings  aa  to  the  disposi- 
tion of  the  money  collected  on  the  tax- 
bills  in  question  might  possibly  have  led 
to  different  results,  but  the  petitioners 
have  had  their  full  day  in  court  for  the  de- 
termination of  all  questions  of  tact,  and  the 
reports  of  the  referee  must  be  considered 
final.  We  do  not  understand  the  peti- 
tioners seriously  to  insist  that  they  have 
newly-discovered  evidence  that,  on  a  new 
trial,  would  be  likely  to  produce  a  finding 
that  more  money  was  paid  Into  the  treas- 
urer by  the  collector  on  his  tax-bill  receipts 
for  the  years  in  which  they  were  sureties 
than  the  referee  has  already  reported,  or 
to  reverse  the  referee's  finding  that  the 
selectmen  bad  no  knowledge  of  the  col- 
lector's misapplication  of  the  money  col- 
lected. What  is  most  insisted  upon  is 
that  the  plalntlB  was  not  entitled  to  Judg- 
ments upon  the  reports  submitted.  Wes- 
ton V.  Wlnshlp.i  decided  at  the  last  gen- 
eral term,  is  full  authority  for  holding  the 
sureties  liable  on  the  bond  of  1879.  In 
the  case  of  Town  of  Ferrlshurg  v  Mar- 
tin. 60  Vt.830, 14  Atl.Bep.  88,  which  the  pe- 
titioners seem  to  place  some  reliance  upon, 
the  statement  of  facts  is  quite  meager; 
but,  from  what  appears  in  the  opinion,  it 
is  apparent  that  the  treasurer,  without 
notice  to  the  sureties,  made  the  applica- 
tion of  the  money  that  Martin  paid  into 
the  treasury.  In  this  case  the  referee  ex- 
pressly finds  that  thecollectordlrected  the 
application  of  the  money  when  he  paid 
it  to  the  treasurer,  and  that  the  selectmen 
had  no  knowledge  of  any  misapplication 
by  blm.  What  Is  said  by  the  court  on  this 
subject  in  Town  of  Ferritiburg  v.  Martin, 
must  be  understood  as  ha  vlng  reference  to 
an  application  of  money  by  the  treasurer; 
for  section  441, R.  L.,  plainly  recognises  the 
right  of  the  collector  to  direct  the  appli- 
cation.     It  is  only  when  he  omits  to  do 

*No  opinion  filed. 


SO  that  it  becomes  the  duty  of  the  treas- 
urer to  notify  the  sureties,  before  making 
the  application  himself. 
Section  441,  R.  L.,  therefore,  does  not  ap- 

Ely  to  this  case,  upon  the  facts  reported, 
lasmuch  as  the  collector  directed  the  ap- 
plication of  the  money,  it  would  not  have 
relieved  his '  sureties  if  the  referee  had 
found  and  reported  that  all  the  money 
collected  by  Carpenter  on  the  tax-bills  for 
the  years  In  controversy  was  applied  by 
him  on  tax-bill  receipts  for  previous 
years,  unless  the  misapplication  was 
shown  to  have  been  made  with  the  knowl- 
edge of  the  selectmen  or  treasurer.  As 
was  said  by  the  court  in  Lyndon  v.  Miller, 
36  Vt.  329:  "So  far  as  the  town  was  con- 
cerned, he  [the  collector]  became  responsi- 
ble for  the  misapplication  of  the  money 
to  the  same  extent  that  he  would  have 
been  if  he  had  applied  it  to'  bis  private 
use  in  any  other  way,  and  the  very  pur- 
pose of  the  bond  was  to  protect  the  town 
from  any  mlsapplicatlnn  of  the  proceeds 
of  the  taxes  by  blm."  The  case  briefly  stat- 
ed is  that  Carpenter  collected  the  taxes  for 
the  years  1879  and  1880,  except  about  $400, 
and  made  default  by  paying  to  the  treas- 
urer on  the  tax-bill  receipts  for  those  years 
only  part  of  the  money  so  collected  by 
him.  The  referee  has  found  and  report^ 
the  amount  of  the  deficits,  and  this  court 
has  rendered  judgments  therefor.  No  oth- 
er Judgments  could  properly  have  been 
rendered  on  the  reports.  The  petltiona 
must  be  dismissed,  with  costs. 


($3  vt  2T8) 

Mdrphbt  v.  Lincoln  et  su. 


{Supreme  Court  of  Vermont.    Rntland. 
87,  1891.) 


July 


TsjwKonoK  —  Thbbatenbd  Trespass  —  Rioht  or 
Wat  bt  Nbcessitt— Uemcbrbr. 

1.  Injunction  will  lie  to  pruvent  continnons 
trespasses  on  the  land  of  plaintiff  by  drawing 
wood  and  logs  across  it  wnnre  a  continuation  of 
tbe  trespasses  Is  threatened,  and  where  defend  • 
ants  claim  a  right  of  way  over  the  land,  the  use 
of  which,  if  permitted,  will  ripen  into  an  ease- 
ment. 

2.  A  right  of  way  from  necessity  by  a  par- 
ticular route  over  plaintiff's  lands  to  thoae  of 
defendant  will  not  be  implied  as  the  legal  re- 
sult of  partition  of  the  lands  of  their  common 
ancestor  where  it  appears  that  no  such  route  ex- 
isted, and  none  whatever  was  reserved  when  the 
estate  was  divided;  that  no  claim  lo  such  route 
was  made  by  defendant  or  his  grantois  for  sixty 
years  thereafter  until  two  years  prior  to  the 
action ;  and  that  as  convenient  access  by  another 
route  could  be  had  with  comparatively  slight  in- 
Jury  to  plaintiff. 

8.  A  demurrer  to  Jurisdiction  of  the  subject- 
matter,  based  upon  facts  appearing  on  the  faoe 
of  the  bill.  Is  waived  if  not  brooght  to  a  hear- 
ing before  trial  on  the  merits. 

Appeal  in  chancery  from  Rutland  coun- 
ty; R.  S.  Taft,  Chancellor. 

Bill  in  chancery  by  Patrick  Mnrpbey 
against  William  F.  Lincoln  and  others  to 
enjoin  a  trespass.  There  was  a  pro /brma 
decree  dismissing  the  bill,  and  the  orator 
appeals.    Reversed. 

Ormsbee  A  Biifxs  and  J.  C.  Baker,  for 
the  orator.    Geo.  M.  Fuller,  for  defendants. 

Thompson,  J.  1.  Tbe  defendants  cou< 
tend  that  this  case  is  not  witbin  the  Juris 
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diction  of  a  coart  of  equity,  for  the  reason 
tliat  the  orator  has  an  adequate  remedy 
at  law.  The  bill  chargeB  the  committiDK 
of  several  continuous  treHpatiBee  by  defend- 
ants by  drawing  wood  and  logs  from  their 
land  across  the  pasture  and  meadow  land 
of  the  orator,  and  that  the  defendants 
threaten  to  continue  to  commit  these tres- 
pasdee.  The  d^endants,  In  their  answer, 
either  expressly  or  tacitly,  by  their  failure 
to  deny  tbem,  admit  the  truth  of  these 
allegations.  They  also  claim  a  right  uf 
way  across  the  orator's  land  to  that  part 
of  the  propagation  lot  owned  by  them  by 
tbe  route  traveled  when  they  committed 
the  alleged  trespasses.  These  facts  bring 
the  case  within  the  Jurisdiction  of  a  court 
of  equity.  The  rule  applicable  to  cases  of 
this  kind  is  stated  in  S  Pom.  Eq.  Jur.  § 
1357,  as  follows:  "If  tbe  trespass  is  con- 
tinoonslnits  nature,  if  repeated  acts  of 
wrong  are  done  or  threatened,  although 
each  of  these  acts  taken  by  itseU  may  not 
be  destructive,  and  the  legal  remedy  may, 
therefore,  be  adequate  for  each  single  act 
if  it  stood  alune,  then  also  the  entire 
wrong  will  be  prevented  or  stopped  by 
ln]onction  on  the  ground  of  avoiding  a 
repetition  of  similar  actions."  The  use  of 
this  way  across  the  orator's  land  by 
defendants  under  a  clniin  of  right,  if 
continued  long  enough  would  ripen  into 
an  easement.  Equity  will  interfere  to  en- 
]oia  such  wrongful  acts,  continued  or 
threatened  to  be  continued,  to  prevent 
the  acquisition  of  an  easement  In  anch  a 
manner.  1  High,  InJ.  702;  Wood,  Nuis. 
<2d  Kd.)  S  789.  A  court  of  equity  has  gen- 
eral jurisdiction  of  tlie  subject-matter 
charged  in  tlie  bill.  The  defendants'  de- 
murrer in  their  answer  raising  the  ques- 
tion of  Jurisdiction  is  based  upon  facts  ap- 
parent upon  tbe  face  of  the  bill.  By  not 
bringing  the  demurrer  to  a  hearing  before 
the  trial  of  the  case  upon  its  merits  the  de- 
fendants waived  their  rights  to  be  heard, 
or  tn  stand  on  their  demurrer.  Holt  v. 
Daniels,  61  Vt.  89. 17  Atl.  Kep.  786;  Water- 
man V.  Buck.  63  Vt.  — ,  22  Atl.  Rep.  15. 

2.  The  defendants  base  their  claim  to  a 
right  of  way  by  the  route  they  were  trav- 
eling at  the  time  they  were  enjoined  In  this 
suit  upon  the  fact  that  at  the  decease 
of  Silas  Churchill,  in  1825,  he  was  theowner 
of  the  orator's  farm  and  the  propagatl'^n 
lot,  and  that  his  estate  then  passed  to  his 
widow  and  heirs,  and  In  that  way  the 
title  to  the  propagation  lot,  of  which  the 
d^endants  now  own  a  part,  became  vest- 
ed in  different  persons.  When  Silas 
Churchill's  estate  was  divided  among  his 
widow  and  heirs  there  was  no  road  over 
any  part  of  the  route  claimed  by  the  de- 
fendants to  the  propagation  lot  or  else- 
where; and  it  further  appears  that  there 
was  no  evidence  before  the  masters  of  any 
reservation  of  any  right  of  way  to  this  lot 
at  the  time  the  estate  was  divided.  It  is 
also  found  that  there  was  no  bridge  nor 
road  by  which  the  way,  by  the  route 
claimed,  could  have  been  used  prior  to 
1860,  and  that  then  the  road  and  bridge  in 
question  were  built  for  his  own  use  and 
convenience  by  Barton  W.  Barber,  who 


then  owned  the  orator's  farm;  and  that 
neither  the  defendants  nor  their  grantors 
ever  made  any  claim  to  a  right  of  way 
by  this  route  until  shortly  before  this  suit 
was  brought;  that  since  November  22, 1822, 
a  pent  road,  known  as  the  "Milllngton 
Road, "laid  out  by  the  selectmen, has  t>een 
in  existence,  running  from  a  public  high- 
way  to  within  30  rods  of  that  part  of  the 
propagation  lot  owned  by  defendants; 
that  the  distance  from  defendants'  land  to 
the  highway  which  passes  the  orator's 
dwelling  Is  about  the  same  by  way  of  the 
Milllngton  road  as  by  the  route  claimed 
by  defendants  across  orator's  meadow; 
that  both  routes  are  feasible;  that  access 
tu  the  defendants'  lot  from  said  high  way 
by  way  of  the  Milllngton  road  can  be  had 
by  crossing  orator's  pasture  for  a  short 
distance,  and  would  damage  him  but 
very  slightly,  while  access  thereto  by  the 
route  across  ihe  meadow  would  do  him 
much  greater  damage.  The  law  relating 
to  a  right  of  way  frum  necessity  or  by  im- 
plication was  BO  fully  discussed  by  this 
court  in  Tracy  v.  Atherton,  35  Vt.  52; 
Ooodail  V.  Godfrey,  53  Vt.  219,  and  Wls- 
well  V.  Mlnogue,  57  Vt.  616,— that  it  is  un- 
necessary to  restate  it,  or  to  discuss  tbe 
authorities  bearing  upon  the  subject. 
The  case  at  bar  Is  barren  of  tbe  facts  neces- 
sary to  establish  the  way  by  the  route 
claimed  by  the  defendants  by  implication 
as  an  impressed  servitude  on  the  orator's 
farm,  resuItinK  from  the  division  of  Silas 
Churchill's  estate  among  his  widow  and 
heirs.  "  When  tbe  partition  took  place,  it 
was  a  partition  of  the  estate  as  it  then 
was,  and  carried  by  implication  tbe  same 
right  to  access  of  each  part  over  the  other 
as  had  theretofore  been  plainly  and  ob- 
viously enjoyed,  so  far  as  was  reasonably 
necessary  for  theenjoyment  of  each  part;" 
but  It  carried  nothing  more.  Qoodall  v. 
Godfrey,  supra.  The  fact  that  a  t  the  time 
of  the  division  there  wasnotand  never  had 
been,  anyroad  by  the  route  claimed  by  de- 
fendants continuously  negatives  any  claim 
that  one  was  established  there  by  implica- 
tion as  the  legal  result  of  the  division. 
Tracy  v.  Atherton,  and  Goodall  v.  Godfrey, 
supra,  both  recognize  the  doctrine  that  lu 
strictness  the  necessity  does  not  create  the 
way,  but  merely  furnishes  evidence  as  to 
the  rnal  Intentions  of  the  parties,  which 
determines  whether  such  way  exists  or 
not.  The  location  of  the  Milllngton  road, 
the  situation  of  defendants'  land,  the  fact 
that  there  was  no  road  by  the  route 
claimed  at  the  time  of  the  division  of  Silas 
Chapchlii'p  estate,  and  that  no  claim  to  a 
right  of  way  by  the  route  claimed  was 
ever  made  by  tbe  defendants  or  their 
grantors  until  after  the  lapse  of  over  60 
years  from  the  death  of  Silas  Churchill,  all 
show  conclusively  that  it  wafl  never  in- 
tended by  the  widow  and  heirs  of  Silas 
Churchill  to  Impose  such  a  servitude  on 
the  orator's  farm  by  tbe  route  claimed, 
and  that  consequently  none  was  imposed. 
The  pro  forma,  decree  is  reversed,  and 
cause  remanded,  with  directions  to  enter 
a  decree  for  the  orator  in  accordance  with 
mandate  on  file. 
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Stearnb  ▼.  Edbon. 


(Supreme  Court  of  Vermont.    Rutland.    Jnly 
81,  1891.) 

BzBoonoN  Bau»— MoRTO^ion]  Land— Bt^tctb  ov 
F1UDD8. 

1.  'Where  one  purchases  an  equity  of  re- 
demption in  land  at  a  sherlS's  sale  under  ex- 
ecution, with  full  knowledge  of  the  amount  of 
the  mortgage  and  decree  of  foreclosure,  the  fact 
that  he  was  not  informed  at  the  sale  when  the 
time  of  redemption  expired  will  not  reliere  him 
from  liability  on  his  bid. 

8.  Laws  Vt.  1881,  No.  189,  S  10,  prorides  that 
the  sheriff  shall,  at  the  expiration  of  6  months 
and  16  days  after  an  execution  sale  of  land, 
deliver  a  deed  therefor.    Held  that,  where  the 

Snrchaserof  the  equity  afterwards  purchased  the 
ecree,  the  fact  that  the  deed  was  not  tendered 
for  9  months  after  the  sale  did  not  release  him 
from  liability  on  his  bid  for  the  equity. 

8.  The  sheriff's  return  on  the  execution  show- 
ing the  sale  of  the  land  is  a  sufficient  memoran- 
dom  of  the  sale  to  satisfy  the  statute  of  frauds. 

Exceptions  from  Butland  county  court; 
B.  S.  Taft.  Judge. 

Action  In  aaanmpait,  by  Nathaniel  8. 
Stearns  against  A.  B.  Edson.  Judgment 
for  plaintlB.  Defendant  brings  excep- 
tions.   AfBrmed. 

Oeo.  E.  Lawrence,  for  plaintiff.  Butler 
A  Moloney,  for  defendant. 

Ttlbr,  J.  Ttie  material  facts  in  this 
case  are  as  follows:  Dunn  &  Crampton, 
having  a  demand  against  Christ's  Church 
and  others,  brought  a  suit  upon  it -for 
its  collection.  The  writ  was  served  by 
the  plaintiff  as  deputy-sheriff,  by  attach- 
ing certain  real  estate  of  the  debtor  situ- 
ated in  the  village  of  Bntland,  and  was 
returned  to  the  September  term,  18S7,  of 
Butland  county  court,  at  which  term  tbe 
plaintiff  in  that  suit  recovered  a  Judgment 
against  the  defendants  therein  for  $219.4S, 
debt  and  costs.  Execution  was  duly  is- 
sued and  delivered  to  the  plaintiff  as  dep- 
uty-sberiB  to  serve  and  return,  who  served 
the  same  by  levying  upon  and  selling  five 
undivided  sevenths  ot  theequityof  redemp- 
tion of  the  execution  debtors  in  the  real  es- 
tate that  bad  been  attached  upon  the 
writ,  the  defendant  in  this  suit  bidding  off 
the  same  for  f  2liO,  the  amount  required  to 
satisfy  the  execution  and  the  costs  of 
the  levy  and  sale.  The  execution  was 
dated  October  11, 1887,  was  delivered  to 
the  plaintiff  November  8d,  and  the  sale 
thereon  was  January  21.  1888,  having 
been  adjourned  from  January  14th.  The 
execution  with  the  oflRcer's  return  was 
recorded  in  the  town-clerk's  otflce,  Janu- 
ary 26tb,  and  was  returned  and  recorded 
in  the  county  clerk's  office  on  the  same 
day.  After  the  attachment  by  Dunn  & 
Crampton,  one  Drury  brought  suit,  and 
attached  the  same  land,  and  obtained 
Judgment  against  the  same  defendants, 
at  the  September  term,  1887,  and  execu- 
tion was  issued  and  delivered  to  the  plain- 
tiff for  service.  When  Dunn  &  Crampton's 
attachment  was  made,  M.  &  H.  O.  Edson 
held  a  mortgage  upon  the  same  land, 
which  they  foreclosed  at  the  September 
term,  1887.  of  the  court  of  chancery  for 
Butland  county,  making  Christ's  Church 
and  both  of  the  attaching  creditors  par- 
ties to  the  suit,  and  obtained  a  decree 
against  all  the  defendants  in  the  suit  for 


f  1,146.42,  with  one  year's  equity  of  re- 
demption from  October  10, 1887.  This  de- 
fendant did  not  pay  the  f  250,  which  he 
bid  lor  the  land  at  the  sheriff's  sale,  and 
neither  of  the  attaching  creditors  re- 
deemed the  premises  or  paid  any  part  of 
the  decree.  May  14,  1888,  the  defendant 
purchased  Drury's  Judgment  and  execu- 
tion, but  did  not  cause  the  execution  to  be 
levied;  and  in  the  following  October  he 
purchased  the  decree  of  foreclosure,  and 
took  a  quitclaim  deed  of  all  the  interest  In 
the  premises  that  M.  &  H.  O.  Edson  ac- 
quired by  their  mortgages  and  decree. 
On  the  occasion  of  the  sale  on  the  execu- 
tion, the  plaintiff  made  known  the  exist- 
ence of  the  mortgage,  and  the  amonnt 
due  upon  it,  but  did  not  state  that  it  had 
been  foreclosed  and  the  time  of  redemp- 
tion fixed.  Afterwards,  and  before  the 
equity  expired,  the  defendant  learned  that 
the  mortgage  had  been  foreclosed,  but  did 
not  learn  that  a  decree  had  been  made  un- 
til after  the  right  to  redeem  hnd  expired. 
He  lived  in  the  village  of  Butland,  near 
the  county  clerk's  office,  was  brother  ol . 
H.  O.  Edson.  and  one  of  the  mortgagees, 
was  his  partner  in  business,  and  in  con- 
stant business  Intercoorae  with  him. 
The  referee  states  that  upon  inquiry  tbe 
defendant  might  easily  have  ascertained 
when  the  right  to  redeem  expired.  After 
the  sale,  the  plaintiff  told  the  defendant 
that,  as  tbe  execution  debtor  had  six 
months  in  which  to  redeem  the  land,  tbe 
money  would  not  be  paid  to  the  creditor 
until  af  terthat  tlme,and  that  he  (thedefend- 
ant)  could  have  all  the  time  be  required  to 
pay  tbe  f  250.  Nothingfurtber  was  said  be- 
tween them  until  the  next  November, 
when  the  plaintiff  demanded  of  the  defend- 
ant the  amonnt  of  the  bid,  informed  blm 
that  he  had  a  deed  ready  to  execute,  and 
invited  him  to  go  to  the  plaintiff's  office, 
and  have  it  executed  and  delivered.  Tbe 
defendant  replied  that  he  had  all  the  deed 
he  wanted,  refused  to  accept  the  one  of- 
fered, or  to  pay  tbe  amount  ol  his  bid. 
The  plaintiff  has  always  been  ready  toexe- 
cute  and  deliver  tbe  deed  upon  tbe  defend- 
ant's payment  of  the  f 2fl0. 

Three  grounds  of  defense  are  claimed  to 
this  action  -  First,  that  the  contract,  be- 
ing for  the  sale  of  an  interest  in  land,  was 
void  under  the  statute  of  frauds,  not  be- 
ing In  writing;  second,  that  the  omission 
of  the  plaintiff  to  make  known  the  facts 
at  tbe  sale  that  the  mortgage  had  been 
foreclosed,  a  decree  made,  and  tbe  time 
of  redemption  fixed,  operated  as  a  frand 
upon  the  defendant.  It  Is  furthermore 
insisted  that  the  deed  was  not  seasonably 
made  and  tendered  to  the  defendant. 

1.  It  is  laid  down  in  Freem.  Ex'ns,  S  88B. 
that  In  ordinary  circumstances  there  is  no 
warranty  of  title,  and  that  the  officer 
has  no  authority  whatever,  in  his  official 
capacity,  to  make  any  warranty  or  any 
representations  concerning  tbe  title.  In 
The  Monte  Allegro,  9  Wheat.  645,  whero 
a  marshal  sold  personal  property  at  auc- 
tion by  an  order  of  court,  it  Is  held  that, 
acting  within  the  scope  of  his  authority, 
be  could  not  be  considered  as  warranting 
the  property;  that  he  was  merely  a  minis- 
ter of  the  law,  and  that  his  whole  duty 
was  to  give  tbe  purcbasen  a  fair  oppor 
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tuntty  to  make  examination  and  Inqxiiry 
in  regard  to  tbe  natare  and  condition  ot 
the  property.  This  subject  is  diBcniwed 
in  Goodbar  ▼.  Daniel,  (Ala.)  7  Soatb. 
Bep.  254,  wliere  it  Is  said  tliat  tbe  qoestlon 
whether  a  pnrcbaaer  at  a  eherlO's  sale  will 
be  relleyed  from  tlie  effect ol  his  bid,  on  Its 
being  made  to  appear  that  the  exMUtlon 
debtor  had  no  title  whatever  to  the  thing 
supposed  to  be  sold,  or  whether  his  bid  is 
an  irrevocable  satlBlactlon  of  the]adgment 
to  tbe  extent  of  the  sum  bid  at  the  sale, 
is  one  on  which  the  aothorities  are  aboat 
equally  divided.  Freem.  Jndgm.  §  478;  2 
l;>eem.  Ex'ns,  §  54.  In  Armstrong  v.  Vro- 
man,  11  Minn.  220,  (Gil.  142.)  the  court 
said:  "The  sherllf  may  very  properly  be 
considered  as  luvested  with  a  trast  bylaw 
to  sell  the  estate,  which  he  has  full  power 
and  is  bound  to  perform  for  the  benefit,  not 
only  of  the  creditors  ot  the  owner,  but 
likewise  tor  the  owner  himself."  It  seems 
tu  be  generally  held  that  on  sheriff's  sales 
on  execution  tbe  officer  is  not  a  party  who 
can  be  charged  as  vendor ;  that  he  acts  as 
a  public  officer,  as  a  minister  of  the  law. 
In  obedience  to  its  mandate,  and  in  the  ex- 
ecution of  tbe  authority  which  that  man- 
dateconfers  upon  him  over  the  property  of 
the  debtor;  that  the  state  or  tbe  law  sells 
the  property  by  its  agent,  the  sheriff; 
that,  therefore,  the  rule  of  CAvent  emptor 
applies  in  such  sales;  that  the  purchaser 
.bids  ofl  the  property  at  his  own  risk ;  and 
.that  upon  any  failure  of  the  title  be  baa 
no  relief  from  the  payment  of  bis  bid  bat 
by  a  resort  to  the  court  of  equity.  Tate 
T.  Greenlee,  4  Dev.  149.  See  notes  and  cases 
cited  in  Lewark  v.  Carter,  20  (Ind.)  N.  E. 
Rep.  119,  where  the  rule  of  caveat  emptor, 
as  applicable  to  judicial  sales  and  sales  on 
execution,  is  fully  discussed.  Greer  v. 
'Winter8mlth,(Ky.)  4  S.W.Kep.  282.  In  some 
of  the  states  It  has  been  held  that  this  rule 
does  not  apply,  and  that  the  purchaser  at 
a  sberiff's  sale  on  execution  is  not  bound 
to  pay  bis  bid  when  it  turns  out  that  the 
title  is  defective. 

In  the  decision  of  this  case  it  is  not  nec- 
essary strictly  to  follow  either  line  of  au- 
thorities, for  the  defendant  was  apprised 
by  the  plaintiff  ot  all  the  mnterial  facts 
relative  to  the  title,  namely,  the  existence 
and  amount  of  the  mortgage.  This 
knowledge  was  suflicient  to  put  him  on 
inquiry  whether  or  not  tbe  condition  of 
the  mortgage  bad  been  broken,  and 
whether  proceedings  bad  been  instituted 
tor  the  purpose  of  having  the  time  limited 
for  the  redemption  ot  the  premises.  Hav- 
ing been  informed  of  the  mortgage,  it 
would  have  been  natural  for  the  defend 
ant  to  have  ascertained  how  long  it  had 
to  run.  He  seems  to  have  entered  upon 
such  an  inquiry,  for  be  learned  that  fore- 
closure proceedings  bad  been  commenced, 
hut  dill  not  pursue  the  matter  to  the  ex- 
tent of  ascertaining  whether  or  not  the 
purpose  ot  the  foreclosure  had  been  ac- 
complished by  obtaining  a  decree.  Tbe 
referee  does  not  And  that  tbe  defendant 
would  have  acted  differently  in  any  respect 
had  be  been  informed  .by  the  plaintitt  at 
tbe  saletbat  tbe  time  ot  redemption  un- 


der tbe  mortgage  had  been  fixed  by  a  de- 
cree, or  that  be  suffered  loss  because  that 
information  was  not  lumished  him. 

2.  The  general  current  ot  the  authori- 
ties cited  by  the  plaintiff's  counsel  Is  to 
the  effect  that  tbe  sheriff's  sale  must  be 
supported  by  a  memorandum,  sufficient 
Within  tbe  statute  of  frauds,  yet  It  baa 
often  been  held  that  that  statute  bas  no 
application  whatever  to  tbe  sale  of  real 
estate  by  process  of  law;  that  a  compli- 
ance by  the  sheriff  with  the  requirements 
of  the  statute  is  sufficient.  Under  our  for< 
mer  statute,  (It.  L.  S  1573,)  an  execution  ex> 
tended  and  levied  upon  real  estate,  with 
tbe  return  of  tbe  officer  tbereon,  duly  re- 
turned and  recorded,  made  a  good  title  to 
tbe  creditor  as  against  the  debtor  in  such 
execution.  But  the  authorities  that  re- 
quire a  memorandum  in  such  sales  are  uni- 
form in  holding  that  tbe  sberiff's  return 
upon  the  execution  meets  tbe  requirements 
of  tbe  statute  in  that  respect.  The  execu- 
tion creditor  first  created  a  lien  upon  tbe 
land  by  attaching  it  on  the  original  writ, 
which  lien  was  continued  after  judgment 
by  levying  the  execution  upon  It.  The  ex- 
ecution and  sheriff's  return  thereon  be- 
came a  link  in  the  title.  Tbe  return  is  a 
memorandum  of  the  sale  by  authority  of 
tbe  law.  It  would  have  been  available  to 
tbe  purchaser  in  obtaining  his  title,  and 
it  should  be  equally  available  to  the 
officer  In  collecting  tbe  price  for  which  tbe 
property  was  sold. 

3.  Section  10,  No.  139,  Laws  1884,  does  not 
require  that  the  sheriff  shall  tender,  or 
have  ready  to  tender,  a  deed  of  the  land 
until  the  expiration  ot  6  months  and  15 
days  after  the  sale.  It  evidently  con- 
templates that  It  should  be  ready  for  de- 
livery at  that  time,  because  it  provides 
that,  if  the  premises  are  not  then  re- 
deemed by  the  mortgagor  or  the  pubse- 
quent  attaching  creditors,  the  officers 
shall  thereupon  deliver  the  deed  to  tbe 
purchaser,  while,  it  it  Is  redeemed,  he  shall 
destroy  the  deed,  and  repay  the  pur- 
chaser. If  tbe  deed  had  been  offered  and 
accepted  and  the  f%0  paid  at  the  time 
fixed  by  this  section,  the  defendant,  in  or- 
der to  protect  bis  interest,  must  have 
paid  tbe  amount  ot  the  Edson  decree, 
when  the  deed  was  ottered  to  blm  on  No- 
vember 7th, he  had  purchased  that  decree; 
so  his  relation  to  the  property  was  not 
changed  by  the  plaintiff's  delay  in  offering 
him  the  deed.  His  liability  to  pay  the  9250 
was  established  when  the  land  was  struck 
ott  to  him  at  bis  bid  of  that  sum  at  tbe 
sale,  and  the  plaintiff's  neglect  tor  three 
months  to  demand  the  money  and  offer  a 
deed  could  not  operate  to  release  the  de- 
fendant from  that  liability.  He  appar- 
ently undertook  to  obtain  title  to  tbe 
land  by  buying  in  the  several  claims  upon 
It.  When  called  upon  to  pay  his  bid,  he 
was  naturally  content  to  rest  upon  tbe 
title  that  he  had  acquired  under  tbe  de- 
cree, which  he  purchased  after  the  equity 
ot  redemption  under  it  had  expired.  Nei- 
ther ground  suggested  is  sufficient  for  a 
reversal  of  the  Judgment,  and  it  is  there- 
tore  affirmed. 
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lawpnme  Cowrt  cf  Vermont,  Oourat  Term. 

July  88, 1891.) 

TsnPAU— JOINDHB  WITH  TbOTBB  —  D«aOBIPT10H 

oi  Pkopbbtt— Appbai- 

L  Where,  in  an  action  of  trespass  gtiare 
llmuum  fregtl  tor  outtins  and  carrying  away 
timber  from  land  partloularly  described,  it  ap- 
pea»  on  the  trial  that  the  timber  was  cut  by  a 
wlrd  person,  but  received  by  defendant,  and 
converted  tohis  ase,  the  court  may  allow  a  count 
In  trover  to  be  filed  to  recover  for  the  timber  so 
converted.    . 

2.  Where  one  cutting  timber  on  defendant's 
land,  under  contract  with  defendant,  went  upon 
the  land  of  plaintiff,  and  out  timber  without  de- 
fendant's knowledge,  defendant  is  not  liable  in 
trespass. 

8.  Where  defendant  in  such  case  received 
the  timber,  and  converted  it  to  his  own  use,  he 
is  liable  in  trover  for  the  value  of  the  timber, 
though  he  had  no  knowledge  that  it  was  so  out. 

4.  Where  the  timber  was  described  as  7,600 
spruce  trees,  which  had  been  standing  on  cer- 
tain designated  lots,  there  can  be  no  recovery 
for  spruce  trees  taken  from  any  other  lots. 

6.  The  supreme  court  will  not  consider  a 
question  not  presented  to  the  trial  court  for  de- 
cision. 

Exceptions  from  Essex  coanty  court; 
Taft,  Judge. 

Action  in  trespass  qaan  elauanm  tt-egit 
by  Jacob  Benton  aiiaiust  T.  G.  Seattle. 
Judgment  for  plalntltfT  Defendant  brings 
exceptions.    Affirmed. 

Tbe  original  declaration  did  not  specify 
any  particular  lots,  but  named  generally 
the  plaintiff's  lands  in  Maidstone  and  Fer- 
dinand. The  case  was  entered  at  the 
March  term,  1888,  and  continued.  Before 
the  following  September  term  tbe  defend- 
ant had  been  adjudged  an  Insulrent,  and 
one  Cochran  appointed  his  assignee,  whs 
as  such  assignee  appeared  and  defended 
this  anit.  At  the  September  term,  1888, 
tbe  plaintiff  was  directed  to  specify  those 
lots  upon  which  he  claimed  trespasses, 
and  thereupon  named  certain  lots  In  Fer- 
dinand, and  also  20,21,22,  23,  24,  55.  56,  and 
58  In  Maidstone.  The  court  below  found 
that  the  defendant  had  trespassed  upon 
the  plaintiff's  lands  In  Ferdinand,  and  as- 
sessed the  damages.  It  also  found  that 
he  had  trespassed  upon  lots  No.  55,  56,  and 
68  in  Maidstone,  and  assessed  the  dam- 
ages. With  reference  to  the  alleged  tres- 
£  asses  upon  lots  Nob.  20,  21,  22,  23,  24  In 
[aidstone,  it  found  that  tbe  defendant 
contracted  with  one  Hawthorn  to  cut 
and  baul  to  the  river  the  timber  upon  cer- 
tain lands  in  the  town  of  Brunswick,  and 
that  in  the  execution  of  this  contract  Haw- 
thorn and  his  men  cut  over  the  town  line, 
and  onto  the  land  of  the  plaintiff ;  that 
the  defendant  had  no  knowledge  of  such 
cutting,  and  gave  no  consent  thereto,  and 
was  not  negligent  in  respect  to  such  cut- 
ting; that  all  the  timber  so  cut  went  into 
tbe  possession  and  control  of  the  defend- 
ant, and  was  disposed  of  by  bim.  The 
court  found  the  value  of  the  timber  so  cut 
to  be  f450.31,  and  included  that  sum  as 
damages  in  its  judgment.  No  copy  of  tbe 
contract  with  Hawthorn  was  furnished 
the  reporter,  but  the  exceptions  contained 
the  following  statement  In  reference  to 
it:  "It  appeared  and  was  uncontradicted 
that  Hawthorn  had  a  written  contract  to 
loir  certain  lots  in  Brunswick  belonging  to 


defendant;  that  defendant  pointed  out 
the  town  line  to  Hawthorn ;  that  the  line 
was  a  plain  one ;  that  the  defendant  had 
no  control  over  the  workmen  employed 
by  Hawthorn.  (Contract  referred  to.)"  At 
the  close  of  the  evidence  the  plaintiff  asked 
leave  to  file  new  counts  in  trover.  The 
following  Is  the  language  of  the  bill  of  ex- 
ceptions as  to  what  occurred:  "At  the 
close  of  tbe  evidence  on  Saturday  after- 
noon tbe  plaintiff  asked  leave  to  file  new 
counts  In  trover.  (Same  as  referred  to.) 
Tbe  defendant  objected,  saying  to  tbe 
court  that,  knowing  what  tbe  law  was  as 
to  Hawthorn's  cutting,  the  counsel  had 
not  examined  the  plaintiff's  title  as  to 
these  lots  on  Brunswick  town  line,  or  the 
value,  etc.,  of  thestumpage;  that  the  meas- 
ure of  the  plaintiff's  recovery  was  different 
in  the  action  of  trespass  g.c./.and  trover; 
and  claimed  that  the  court  could  not 
properly  allow  tbe  new  counts  to  be  filed 
as  to  the  town  line  lots  in  any  event;  that 
by  the  new  counts  the  plaintiff  would  in- 
crease bis  recovery.  The  court  on  Mon- 
day morning  ruled  that  it  would  allow 
the  new  counts  to  be  filed,  provided  tbe 

Slaintlff  would  not  claim  to  recover  more 
amages  than  be  could  claim  under  tbe 
trespass  q.  c.  t.  counts,  and,  when  tbe 
plaintiff  assented  to  this,  the  court  per- 
mitted the  plalntIB  to  file  the  new  counts; 
to  which  ruling  the  defendant  excepted." 
The  defendant  took  numerous  exceptions 
during  the  progress  of  the  trial,  and  to  the' 
judgment,  but  the  only  one  Insisted  upon 
was  as  to  tbe  action  of  the  court  In  Includ- 
ing In  the  judgment  the  value  of  ^he  tim- 
ber cut  by  Hawthorn.  The  following 
was  the  material  part  of  the  count  in 
trover :  "  On  the  1st  day  of  December,  1882, 
at  Maidstone,  the  plaintiff  was  possessed 
of  7,500  spruce  trees,  and  1,000  fir  trees, 
which  had  been  theretofore  cut.  and  were 
then  lying  on  the  plaintiff's  land,"  etc. 
"But  the  defendant,  well  knowing,"  etc., 
"converted  thesame  to  his  own  use ;  which 
trees  are  a  part  of  the  same  trees  men- 
tioned in  the  first  three  counts  of  said 
declaration  as  having  been  cut  down  by 
tbe  defendant  on  lots  numbered  18,  20,  21, 
22,  23,  24,  in  said  Maidstone. " 

Bntea  &  Majr&nd  Smith  <e  SIcaneJoT  de- 
fendant.   Ide  A  Qulmby,  for  plaintiff. 

Boss,  J.  This  case  comes  from  a  trial 
by  the  county  court  under  No.  56  of  tbe 
Laws  of  1888.  This  requires  that  "tbe 
facts  found  by  the  court  upon  which  judg- 
ment Is  rendered  shall  be  reduced  t"  writ- 
ing, and  signed  by  a  majority  of  the  mem- 
bers of  tbe  court,  and  filed  with  tbe  clerk; 
and  no  other  or  different  facts  at  Issue  in 
said  cause  so  tried  shall  be  allowed  In  tbe 
bill  of  exceptions  filed  In  said  canse,  except 
such  as  relate  to  tbe  admission  or  rejec- 
tion of  evidence."  A  statement  of  facts 
was  mailein  writing  agreeably  to  this  act. 
Many  exceptions  wera  taken  by  the  de- 
fendant during  the  trial.  He  now  only 
insists  npou  his  exceptions  to  having  in- 
cluded in  the  damages  the  value  of  tbe 
lumber  cut  and  taken  from  lots  Nob.  20, 
21,22,23,  and  24,  tn  Maidstone.  The  ac- 
tion Is  trespajBS  qnare  clausum  ttefctt  for 
cutting,  carrying  away,  and  converting 
to  bis  own  use  trees  and  lumber  from 
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tbese  and  other  lota  belonf^lng  to  the 
plaintiff.  All  which  the  Btatement  of  facte 
contains,  except  In  regard  to  the  amount 
of  damage,— with  reference  to  which  no 
question  la  raised,— is  the  folio  wing:  **In 
(Jctober,  1886,  the  defendant  made  a  writ- 
ten contract  with  one  David  Hawthorn, 
(defendant's  Exhibit  No.  5.)  This  con- 
tract related  to  the  cutting  of  timber  up- 
on the  defendant's  lota  of  land  therein  men- 
tioned, In  the  town  of  Brunswick,  and  in 
cutting  the  timber  upon  said  lots  Haw- 
thorn's workmen  cut  overupon  the  plain- 
tlD's  lots  of  land  in  Maldatone,  Nos.  20, 
21,  22,  23,  24,  and  cut  thereon  180,125  feet 
of  spruce  and  fir  timber,  of  the  value  of 
f450.31,  between  the  date  of  said  contract 
and  the  lat  day  of  May,  1887.  Such  cut-* 
ting  was  done  under  said  contract  with 
said  Hawthorn.  The  defendant  did  not 
have  knowledge  of  snch  cutting,  and  gave 
no  consent  thereto,  and  was  not  negli- 
gent in  i-espect  to  auch  cutting.  •  ♦  • 
And  all  the  timber  that  was  cut  nnderthe 
Hawthorn  contract,  and  that  cut  by  the 
defendant's  servants  and  workmen,  went 
into  the  posaesalon  and  control  of  the  de- 
fendant, and  be  diapoaed  uf  the  same." 

B.T  a  subsequent  statement,  Exhibit 
No.  6  is  made  a  part  of  the  statement, 
and  ail  other  exhibits.  Among  the  oth- 
ers was  a  plan  of  the  different  lots  upon 
which  trespasses  were  claimed.  The  con- 
tract with  Hawthorn  required  him  to  de- 
liver the  timber  cut  upon  Paul  stream. 
The  plan  referred  to  shows  one  or  more  of 
the  plaintiff's  lots  included  In  hia  declara- 
tion on  Paul  stream.  The  defendant  also 
bad  lots  on  this  stream.  The  plan  nas 
two  ormore  places  on  this  stream  marked 
**  Landing. "  But  neither  the  contract, 
plan,  nor  statement  of  facts  shows  where 
on  Paul  stream  Hawthorn  was  required 
to  ordid  land  the  timber  taken  from  these 
lots ;  whether  on  the  plaintiff's  lot  includ- 
ed in  his  declaration,  or  on  some  other 
lot.  Nor  does  either  of  them  show  when 
the  defendant  took  the  timber  cut  on 
these  lots  by  Hawthorn  into  hla  posaea- 
slon.  On  the  trial  the  defsndant  contend- 
ed that  be  ahould  not  be  holden  for  the 
cutting  done  by  Hawthorn's  men.  The 
plaintiff  had  leave  to  file  a  new  count  In 
trover  against  defendant's  exception. 
This  new  count  in  trover  declares  for 
"7.500  spruce  trees  and  1,000  flr  trees, 
which  had  been  theretofore  out.  and  were 
then  lying  on  the  plaintiff's  land ;"  which 
trees  are  a  part  of  the  same  trees  men- 
tioned in  the  first  three  counta  of  aaid  dec- 
laration aa  having  been  cut  down  by  the 
defendant  on  lots  numbered  19.  20,  21,  22, 
23,  24,"  etc.,  "in  said  Maidstone." 

The  court  rendered  judgment  for  the 
plaintiff  to  recover  for  the  trees  cut  by 
Hawthorn  on  lots  numbered  20,  21,  22,  23, 
and  24,  in  Maidstone,  and  subsequently 
taken  by  the  defendant.  The  defendant 
excepted  to  the  judgment.  The  defendant 
now  contends  that  upon  these  facts  no  re- 
covery for  the  timber  cut  by  Hawthorn 
on  tbese  lots  could  legally  be  had  for  the 
plaintiff  on  the  counts  In  trespaaa ;  that 
the  count  In  trover  waa  erroneously  al- 
lowed to  be  filed,  and  no  recovery  could 
be  legally  had  on  this  count.  In  consid- 
ering their  contentions,  the  judgment  Is 


presumed  to  be  correct,  unless,  by  some 
fact  placed  properly  upon  the  record,  it  is 
shown  to  be  ernmeous.  If  any  statement 
in  the  exceptions  tends  to  or  does  vary 
the  facts  placed  on  record  in  accordance 
with  the  law  of  1888,  we  have  no  right  to 
and  have  not  considered  it.  Hawthorn's 
contract  was  to  cut  and  draw  lumber 
from  the  defendant's  lots  in  Brunswick. 
He  had  entire  control  of  his  men  in  per- 
forming this  contract.  In  performing  the 
contract,  without  the  defendant's  knowl- 
edge or  negligence,  he  went  over  the  town 
line,  upon  the  lots  of  the  plaintiff,  and 
there  cut  and  drew  away  this  lumber. 
For  these  acts  of  Hawthorn  and  hia  men, 
which  were  outside  of  his  contract  with 
the  defendant,  and  which  were  done  with- 
out the  defendant's  knowledge  or  neglect, 
the  defendant  cannot  be  made  liable.  In 
the  commission  of  these  acts  the  defend- 
ant did  not  sustain  the  relation  of  mas- 
ter to  Hawthorn  or  bis  men.  Town  of 
Pawlet  v.  Railroad  Co.,  28  Vt.  297;  Bailey 
V.  Railroad  Co.,  57  Vt.  252;  Palmer  v. 
Village  of  St.  Albans,  60  Vt.  427,  13  Atl. 
Rep.  569.  Neither  by  taking  the  lumber 
they  had  cut  and  drawn  away  did  the 
defendant  ratify  tbese  trespasses  of  Haw- 
thorn and  his  men,  because  it  is  not 
found  that  he  knew  of  them.  Sa  viile.  Somes 
&  Co.  V.  Welch,  58  Vt.  683,  6  Atl.  Rep.  491. 
But  the  defendanttook  the  lumber  wrong- 
fully cut  and  drawn  away  from  some 
place,  and  converted  it  to  bis  own  use. 
The  place  from  which  he  took  it  is  not 
specified  In  the  statement  of  facts  found  by 
the  court.  But  each  count  in  trespass, 
and  the  count  In  trover,  charge  that  the 
defendant  took  the  timber  from  the  plain- 
tiff's lots  specified.  No  judgment  could 
regularly  be  rendered  against  the  defend- 
ant upon  the  counts  In  treapass,  or  the 
count  In  trover,  without  showing  that 
the  defendant  took  this  lumber  which  bad 
been  wrongfully  cut  by  Hawthorn  and  his 
men,  by  himself  and  his  servants,  from 
some  of  the  plaintiff's  lots  specified  in  his 
declaration.  If  the  description  of  the  per- 
sonal property  asported  or  converted,  in 
an  action  of  trespaaa  or  trover,  is  general, 
and  may  apply  as  well  to  the  same  kind 
and  quantity  of  property,  wherever  locat- 
ed, and  the  pleader,  to  define  and  limit  bis 
general  description,  locates  the  property 
as  lying  upon  his  own  land,  or  as  being 
In  his  own  bouse,  he  thereby  makes  the 
place  where  the  property  is  located  a  ma- 
terial part  of  his  description,  because  It 
helps  to  identify  the  particular  property 
claimed  by  the  plaintiff,  and  to  distinguish 
it  from  other  like  property,  not  claimed 
by  him  because  differently  located.  The 
pleader  by  giving  auch  property  a  definite 
location  confinea  himself  In  hia  proof  to 
property  thua  located.  While  the  plain- 
tiff's right  of  recovery  mieht  not  necessa- 
rily require  him  to  locate  the  properly  in 
a  particular  place,  when  be  haa  done  ro  It 
becomea  a  material  part  of  the  descrip- 
tion of  the  property  claimed,  and  be  does 
not  call  upon  the  defendant  to  contest  bis 
rights  to  other  property  answering  to  the 
general  description,  but  differently  locat- 
ed.     1  Chit.  Pi.  385,  395. 

The  general  description  of  the  property 
sued  for  In  the  count  in  trover,  being  a 
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certain  number  of  spruce  aud  fir  logs, 
could  be  answered  by  tbat  amount  and 
kind  ul  property,  wherever  located,  butthe 
plaintiff  by  adding,  "which  had  been  cut 
theretofore  and  were  lying  on  the  plain- 
tiff's land,"  conQned  the  issue  to  such 
logs,  answering  the  general  description, 
"as  were  lying  upon  hla  land."  Under 
this  count  the  plaintiff  did  not  sue  for,  and 
could  not  regularly  go  into  proof  in  regard 
to,  spruce  and  llr  logs  belonging  to  him 
lying  elsewhere  than  upon  bis  own  land. 
It  is  not  to  be  assumed  tbat  the  defendant 
waived  any  of  bis  rights,  and  allowM  the 
plaintiff  to  prove  title  to  and  recover  fur 
this  kind  of  property  located  differently 
than  laid  in  bis  declaration.  With  noth- 
ing found  to  the  contrary,  we  must  pre- 
sume that  the  proceedings  were  regular, 
and  therefore  that  the  defendant  took  this 
lumber  from  some  of  the  plaintiff's  lots 
named  in  his  declaration.  As  contended 
by  the  defendant  in  the  action  of  trespass 
9.  0.  /.,  the  breaking  and  entering  is  the 
gist ;  the  cutting  of  the  trees  and  carrying 
them  away  only  aggravate  the  damages 
occasioned  by  the  wrongful  breaking  and 
entering.  But  It  Is  not  required  that  the 
plaintiff  should  show  all  the  aggravating 
circumstances  laid  in  his  declaration. 
He  could  recover  tor  the  lumber  taken  and 
converted,  in  aggravation  of  the  defend- 
ant's wrongful  entry  upon  any  of  the  lots 
named  in  the  declaration,  although  he 
failed  to  show  that  the  defendant  wrong- 
fully cut  the  lumber;  and  It  is  found  tbat 
Hawthorn  and  his  men  only  are  responsi- 
ble for  the  wrongful  cutting.  Hence,  on 
the  facts  found,  the  defendant  is  liable  for 
the  value  of  this  lumber  at  the  price  found 
by  the  county  court  in  damages  on  the 
counts  in  trespass  quare  clausum  fregit. 
The  judgment  of  the  county  court  seems 
to  have  been  upon  the  counts  in  trespass. 
Theezceptions  state:  "Thecase  was  tried 
upon  the  general  Issue,  and  judgment  was 
rendered  to  recover  for  trespass  upon  lots 
2v,  21,22,  23.24,  6.5,66,  and  68,  in  Maid- 
stone. "  Nor  do  tbe  exceptions  fairly  raise 
the  contention  now  made  by  the  defend-' 
ant's  counsel,  that  the  counts  in  trover 
are  for  a  different  cause  of  action  than  the 
cause  declared  for  in  the  counts  in  tres- 
pass. When  the  plaintiff  asked  leave  to 
file  new  counts  In  trover,  the  defendant's 
objections  were  specific,  and  none  of  them 
raise  thiscontention.  His  objections  were 
that,  knowing  the  law,  he  had  not  looked 
op  "  the  plaintiff's  title  to  these  lots  on 
Brunswick  town  line,  or  the  value  of  the 
Btumpage;  that  the  measure  of  the  plain- 
tiff's recovery  was  different  in  the  action 
of  trespass  q.c.  /.and  trover;  and  claimed 
that  the  court  could  not  properly  allow 
tbe  new  counts  to  be  filed  as  to  the  town  line 
lots  in  any  event;  that  by  the  new  counts 
the  plaintiff  would  Increase  his  recovery." 
There  are  no  facts  stated  to  support  tbe 
defendant's  first  objection  that  he  bad  not 
examined  the  plaintiff's  title  to  these  lots 
or  the  value  of  tbestumpage,  nor  any  that 
would  excuse  him  for  neglecting  to  do  so. 
This  objection,  to  avail,  should  have 
some  basis  to  stand  upon.  If  It  placed 
blm  nt  a  disadvantage,  it  is  to  be  pre- 
sumed the  county  court  would  have  so 
certlfled,   or  have  furnished   blm  further 


opportunity  to  examine  and  produce  evi- 
dence. The  last  objection,  that  the  plain- 
tiff would  thereby  Increase  bis  recovery, 
tbe  court  met  by  confining  the  plaintiff's 
damages  to  the  same  rule  which  would 
govern  under  the  counts  In  trespass. 
Hence  this  exception  cannot  be  sustained 
on  either  ground  on  which  tbe  defendant 
then  placed  it.  It  would  be  unfair  to  tbe 
court  and  the  plaintiff  to  allow  him  now 
to  add  to  the  objections  then  made.  This 
court  sits  for  the  correction  of  the  errors 
committed  by  the  trial  court,  and  for  tbe 
correction  of  those  only.  That  court  was 
not  called  upon  to  and  did  not  pass  upon 
any  objections  other  than  those  then 
made  to  the  allowance  of  the  new  counts 
In  trover.  Whether  the  allowance  of  tbe 
new  counts  presented  a  cause  of  ac- 
tion other  than  the  ones  embraced  In  the 
counts  in  trespass  was  not  considered  by 
the  trial  court,  nor  do  we  considerit.  Tbe 
judgment  of  the  county  court  Is  atflrmed. 

BowGLL,  J.,  concurs  in  the  result. 


(E»  Conn.  421) 

Meter  v.  Trubee  et  al. 

(Supreme  Court  of  Errors  of  CormeoUcuL    Sept 
12,  1890.) 

Taxation— AS8B88UBNT  is  Namb  or  Aoknt. 
Qen.  St.  Conn,  i  8805,  provides  that  any 
Interest  in  real  estate  listed  for  taxation  shall  be 
set  by  the  assessors  in  the  list  of  the  party  in 
whose  name  the  title  to  such  interest  sluul  stand 
on  the  land  records  of  the  town  in  which  the  land 
is  situated.  Section  8890  provides  that  the  estate 
of  any  person  in  any  portion  of  real  estate  whidi 
is  by  law  set  in  his  list  for  taxation  shall  be 
subject  to  a  lien  for  the  tax  on  the  valuation 
thereof  as  found  in  said  list  when  fully  com- 
pleted. Held  that,  where  the  agent  of  the  rec- 
ord owners  of  land  returned  an  assessment  list 
of  the  land  in  his  own  name  as  agent,  without 
naming  his  principals,  and  the  assessor  set  the 
land  in  the  list  of  such  agent  among  the  lists  of 
resident  tax- payers,  no  lien  for  such  taxes  is  there- 
by acquired  which  can  t>e  foreclosed  against  the 
record  owners  of  the  land. 

Appeal  from  district  court,  Waterbnry 
county;  Cowrll,  Judge. 

Suit  by  Lewis  M.  Meyer,  as  collector  of 
taxes,  against  David  Trubee  and  others,  to 
foreclose  a  tax-lien  on  the  land  of  defend- 
ants. A  demurrer  to  the  complaint  was 
sustained,  and  judgment  rendered  for  de- 
fendants, and  plaintiff  appeals. 

C.  F.  Cole,  for  appellant.  G.  Stoddard 
and  W.  T.  Bishop,  for  appellees. 

Seymour,  J.  On  the  1st  of  October, 
1887,  the  defendants,  David  Trubee,  Will- 
iam E.  Trubee,  Frederick  Trubee,  Ueorge 
Comstock,  and  Charles  K.  Wtllett,  all  of 
the  town  of  Bridgeport,  were  the  owners 
of  a  piece  of  land  in  the  town  of  Water- 
bury.  Their  title-deed  was  recorded  In 
the  Waterbnry  land  records.  On  that  day 
James  Stout,  the  defendant's  agent  in 
Waterbury,  returned  an  assessment  list  to 
the  asseHSors  of  that  town,  and  swore  to 
the  same  before  one  of  them, In  which  this 
land  was  included.  The  list  was  signed, 
"James  Stout,  Agent. "  It  was  the  only 
list  returned  by  him,  and  contained  no 
other  land  than  that  above  named.  The 
assessors  set  tbe  land  In  the  listof"  James 
Stout,  Agent, "  and  among  the   lists   of 
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resident  tax-payers.  On  the  2d  of  April, 
18S8,tbe8e]ectinen  of  Waterbnry,  the  board 
of  finance  of  tlio  city  of  Waterbuwr.andthe 
district  committee  of  tlie  Waterbury 
Center  School-District,  respectively,  made 
ont  and  slKned  proper  rate-bllls,  in  each 
of  which  the  sum  representing  the  pro- 
portion of  tax  which  he  was  to  pay  was 
set  opposite  the  name  of  "James  Stoat, 
Agent,"  and  warrants  directed  to  the 
plaintiff  for  the  collection  of  the  same 
were  duly  issued.  The  plalntitt  gave 
bonds  according  to  law  as  collectorof  said 
taxes.  He  published  a  notice  in  the 
Waterbury  American,  a  newspaper  pab- 
llshed  In  New  Haven  county,  for  three  sdc- 
cessive  weeks,  beginning  April  6, 1888,  and 
on  that  day  posted  a  llkenotlce.on  the  sign- 
post In  Waterbury.  that  he  would  receive 
payment  of  such  taxes  on  May  1, 1888,  at 
the  hours  and  place  named  therein,  and 
was  at  the  place  at  the  time  named,  ready 
to  receive  such  taxes.  Said  taxes  have 
never  been  paid.  On  the  let  of  April, 
1889,  said  selectmen,  the  mayor  of  the  city 
of  Waterbury,  and  the  cbtUrman  of  the 
district  committee  of  said  school-district, 
respectively,  filed  certificates  of  contlnn- 
Ing  Hens  upon  said  land  for  the  amount  of 
said  respective  taxes,  with  the  legal  per- 
centase  and  interest  due  thereon, and  this 
rumplaint  Is  brought  for  a  foreclosure  of 
the  liens  and  possession  of  the  premises. 
The  defendants  demurred  to  the  com- 
plaint, among  other  reasons,  because  it  did 
not  appear  from  the  allegations  contained 
therein  "  that  the  Interest  in  said  real  es- 
tate listed  fur  taxation  was  set  by  the  as- 
sessors Id  the  list  of  these  defendants,  in 
whose  name  the  title  to  such  interest 
stood  on  thelana  records  of  naid  town 
of  Waterbury  on  said  1st  day  of  October, 
1887,  as  required  by  the  statute  in  such 
case  made  and  provided."  It  is  true, 
as  alleged,  that  the  names  of  the  defend- 
ants do  not  appear  upon  the  assessment 
list,  or  elsewhere,  as  tax-payers,  and  noth- 
ing is  assessed  against  them  by  name. 
The  name  of  "James  Stout,  Agent, "  ap- 
pears upon  the  assessment  list  as  a  resi- 
dent tax-payer,  and  the  land  in  question 
is  assessed  against  "James  Stout,  Agent. " 
These  defendants,  on  the  1st  of  October, 
1887,  were  the  owners  of  the  land,  and 
their  title-deed  was  upon  record. 

The  question  presented  is  whether  the 
liens  can  be  foreclosed  lor  the  failure  of 
tbesedefendantsto  pay  said  tax.  From  an 
early  period  it  has  been  the  policy  of  our 
law  to  require  the  names  of  those  liable 
to  pay  taxes  to  appear  upon  the  assess- 
ment list  of  the  town  where  they  are 
taxed, — a  requirement  so  obviously  just 
as  to  commend  itself  without  arg:ument. 
In  18S7  a  statute  was  passed  providing 
that  any  interest  In  real  estate  listed  for 
taxation  shall  be  set  by  the  assessors  in 
the  list  of  the  party  in  whose  name  the 
title  to  such  interest  shall  stand  on  the 
land  records  of  the  town  In  which  such 
real  estate  is  sltuatetl.  Oen.  St.  §  3805. 
Section  8890,  respecting  tax-liens,  pro- 
vides that  the  estate  of  any  person  in  any 
portion  of  real  estate  which  is  by  la  w  set 
in  bis  list  for  taxation  shall  be  subject  to 
a  lien  for  that  part  of  his  taxes  which  is 
laid    npon  the  valuation  of     said    real 


estate  as  found  in  said  list  when  folly 
completed.  Section  8S96  provides  for  the 
contlnuanre  of  tax-liens,  and  section 
3891  for  their  foreclosure.  The  tax-lien 
which  may  be  continued  and  foreclosed  is 
the  lien  against  the  estate  of  any  person 
in  any  i>ortion  of  real  estate  which  is  by 
law  set  in  his  list  for  taxation,  and  is  for 
that  part  of  bis  taxes  which  is  laid  upon 
the  valuation  of  said  real  estate  as  found 
in  said  list  when  fully  completed.  The 
point  to  be  decided  is  whether,  under  the 
policy  which  insists  that  the  name  of  the 
tax-payer  shall  appear  upon  the  assess- 
ment list,  which  requires  the  assessors  to 
set  any  interest  in  real  estate  listed  for 
taxation  In  the  list  of  the  party  in  whose 
name  the  title  to  such  interest  stood  on 
the  land  records  of  the  town  where  it  is 
situated,  and  which  creates  a  tax-lien 
upon  the  estate  of  any  person  in  any  por- 
tion of  real  estate  which  is  by  law  set  in 
his  list  for  taxation,  a  foreclosure  should 
be  decreed  against  these  defendants, 
when  no  tax  Is  set  in  their  list  noragainst 
them  by  name,  and  when  the'  real  estate 
sought  to  be  foreclosed  was  not  set  by  the 
assessors  in  the  list  of  the  party  In  whose 
name  the  title  stood  on  the  land  records 
of  Waterbury.  The  dllBculties  surround- 
ing this  question  arise  from  the  acts  of 
James  Stout  as  the  agent  of  the  defend- 
ants. There  is  no  statement  in  the  com- 
plaint of  the  nature  and  scope  of  bis 
agency,  nor  any  direct,  distinct  allegation 
that  he  was  the  agent  of  the  defendants. 
The  case  was  decided  npon  the  demurrer, 
and  therefore  no  facts  concerning  such 
ftgency  were  found  by  the  court.  The 
complaint  states,  and  the  demurrer  must 
be  taken  ais  admitting,  that  on  October  1, 
1887,  "said  James  Stout,  agent  tor  said 
David  Trubee  and  others,  signed  and  re- 
turned an  assessment  list  to  the  assessors 
of  said  town,  and  swore  to  the  same  be- 
fore one  of  them,  in  which  list  said  land 
was  included."  It  is  urged  that  only 
technical  objections  are  suggested  against 
the  plaintiff's  right  to  recover,  and  that 
upon  equitable  principles  those  defend- 
ants ongbt  to  bear  their  proper  propor- 
tion of  taxes  npon  their  land  situated 
in  Waterbury.  But  in  tax  matters  we  are 
not  at  liberty  to  disregard  technical  ob- 
jections. Tax-laws  are  necessarily  tech- 
nical. This  court  held  long  ago,  and  has 
since  acted  upon  tlie  principle,  that, 
"as  the  power  of  taxation  is  derived  ex- 
clusively from  statutory  provisions,  the 
requirements  of  the  law  must  be  strictly 
complied  with."  The  taxing  body  mnst 
be  careful  to  discharge  its  duty  with  strict 
accuracy  In  laying  taxes,  if  It  would  hold 
individuals  to  the  legal  duty  of  paying 
them.  If  the  authorities  in  this  case  in- 
tended to  tax  some  one  besides  James 
Stout  on  the  property  named  in  the  list 
handed  In  by  him,  they  should  have  ascer- 
tained for  whom  he  purported  to  be 
agent,  and  have  laid  the  tux  against  the 
principal.  And  again,  if  the  assessors  had 
examined  the  records,  and  set  the  land  in 
the  list  of  the  party  in  whose  name  the 
title  stood,  the  present  complication 
would  have  been  avoided.  We  think, 
therefore,  notwithstanding  the  action  of 
James  Stout,  agent,  as  set  out  in  the  corn- 
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plaint,  that  to  constitute  a  valid  lien  upon 
the  described  land,  which  can  be  foreclosed 
against  these  detendants.lt  ought  to  have 
been  set  by  the  assessors  in  their  list, 
and  the  tax  assessed  against  them ;  that, 
within  the  meaning  of  the  law,  the  names 
ol  these  defendants  do  not  appear  on  the 
assessment  lists  or  rate-books;  and  that 
no  tax  has  been  legally  assessed  against 
thera.  There  Is  no  error  In  the  Judgment 
appealed  from.  The  other  judges  con- 
curred. 

(69  Conn,  m)  

Colt  v.  Rrdfiblu  et  ah 

(Sv/preme  Court  of  Errors  of  Connecticut.  Sept 
12, 1890.) 

RioBT  OF  Wat— Reservation. 

Plaintiff  conveyed  two  parcels  of  land  to 
defendants,  reserving  "the  rl^ht  of  crossing  and 
recrossing  both  of  said  described  pieces  of  land 
for  all  necessary  purposes  In  quarrying  and  cart- 
ing stone  and  all  other  products  from  my  adjoin- 
ing laud. "  Both  the  land  conveyed  to  defend- 
ants and  the  land  retained  by  plaintiff  were  in- 
tended to  be  used  for  quarrying  purposes,  and 
were  contlnuotrsly  so  used.  At  the  time  of  the 
conveyance  there  were  several  cartways  over  the 
land  conveyed,  but  no  particular  route  was  spec- 
ified In  the  reservation  of  the  right  of  way.  Held, 
that  defendants  were  not  obliged  to  maintain  any 
of  the  cartways  existing  at  the  time  of  the  convey- 
ance, but  they  were  only  obliged  to  provide  plaintiff 
with  a  reasonably  convenient  way  across  their 
land;  the  exigencies  of  operating  quarries  on 
such  land  requiring  the  way  across  it  to  be 
changed  from  time  to  time. 

Appeal  from  court  of  common  picas. 
New  Haven  county;  Stodley,' Judge. 

Action  by  Anson  T.Colt  against  Robert 
Redfleld  and  others  for  obstructing  a 
right  of  way.  There  was  a  judgment  for 
defendants,  and  plaintiff  appeals. 

R.  i>.  Pickett,  for  appellant.  T.  B.  Rus- 
Bell,  for  appellee. 

Sktmol'b,  J.  In  dividing  lands  thereto- 
fore held  in  common,  the  plaintiff  made 
a  deed  of  two  tracts  to  the  defendant, 
Robert  Redfleld,  with  the  following  res- 
ervation: "Reserving,  however,  to  my- 
self, my  heirs  and  assIguH,  the  right  of 
crossing  and  recrossing  both  of  said  de- 
scribed pieces  of  land  for  all  necessary 
purposes  In  quarrying  and  carting  stone 
and  all  other  products  from  my  adjoining 
land."  The  described  land  is  rough  and 
uneven,  thinly  covered  with  growing 
timber  and  brush,  and  of  little  value  ex- 
cept for  quarrying  purposes,  for  which  it 
has  been  used  from  time  to  time  for  the 
last  40  years.  Crossing  It  we're  irregular 
and  winding  cart-paths,  such  as  are  gen- 
erally found  in  rough  quarry  land,  where 
permanent  roads  are  not  usually  laid  out, 
but  cart-paths  come  into  use,  and  are 
changed  about  as  convenience  may  re- 
quire. One  path,  called  the"  West  Branch, " 
has  been  much  used  during  said  period  by 
most  of  the  quarrymen  who  have  worked 
on  this  and  the  adjoining  lands  in  haul- 
ing their  products  to  market.  It  has  a 
hard,  rocky  foundation,  is  easily  kept  in 
repair,  can  be  used  during  all  seasons  of 
the  year.  Is  as  convenient  and  practicable 
as  roads  In  and  about  quarry  lands  usually 
are,  and  is  a  reasonably  practicable  and 
conTentent  path  for  all  necessary  pur- 
poses  nameci    in    the  reservation.     An- 


other path,  called  the  "East  Branch," 
was  a  good,  hard  path,  and  more  prac- 
ticable and  convenient  than  the  west 
branch  during  the  dry  seasons  of  the 
year,  but  during  wet  seasons  it  became 
soft  and  impracticable.  When  the  deed 
was  executed,  it  was  the  intention  of 
the  grantor,  who  owned  adjoining  land, 
and  of  the  grBntee,.to  develop  their  re- 
spective lands  into  quarries.  Neither  the 
east  nor  the  west  branch,  nor  any  other 
path,  was  pointed  out  or  designated  in 
any  manner  by  the  parties  in  connection 
with  the  reservation.  The  east  branch 
passes  overthatportionof  the  defendants' 
land  which  is  most  valuable  for  quar- 
rying purposes.  In  quarrying,  the  de- 
fendants have  cut  into  said  east  branch 
and  carried  away  the  stone  to  such  an  ex- 
tent as  to  render  it  impracticable  and  of 
po  use  as  a  pathway;  and  it  is  tor  this 
claimed  interference  with  his  rights  that 
this  suit  Is  brought. 

The  plaintiff  claimed  upon  the  trial 
"that,  by  the  reservation  in  said  deed  to 
Robert  Redfleld,  he  retained  the  right  to 
cross  the  land  of  Redfleld  for  the  par- 
poses  in  the  deed  set  forth,  by  said  ancient 
easterly  drive-way,  which  at  the  time  of 
said  reservation  long  had  been,  then  was, 
and,  up  to  the  time  when  the  same  was 
broken  up  by  the  defendants,  continued 
to  be,  used  as  the  means  of  access  to  the 
land  of  the  plaintiff,  notwithstanding  the 
said  drive- way  was  not  definitely  located 
and  described  by  the  terms  of  such  reser- 
vation; that  neither  the  convenience  of 
the  defendants  In  working  said  quarry 
from  west  to  cast,  nor  the  profits  and  ad- 
vantage to  them  resulting  from  the  re- 
moval and  marketing  of  said  stone  under- 
lying said  easterly  drive-way,  justified 
them  in  breaking  up  and  destroying  said 
drtve-way,  and  depriving  the  plaintiff  of 
the  use  of  the  same. "  The  court  overruled 
said  claims,  and  rendered  Judgment  for 
the  defendants,  and  the  plaintiff  appealed. 
The  plalntllT's  claim  assumes  that  what 
he  calls  the  "ancient  easterly  drive-way" 
was,  at  the  time  of  the  reservation,  long 
had  been,  and,  up  to  the  time  when  it 
was  broken  up  by  the  defendants,  con- 
tinued to  be,  used  as  the  means  of  access 
to  the  land  of  the  plaintiff.  His  argument 
is  very  largely  based  upon  a  suggested 
use  of  the  way  by  him,  with  the  acquies- 
cence of  the  defendants,  Immediately  fol- 
lowing the  conveyance,  and  continued  up 
to  the  time  of  its  obstruction  by  the  de- 
fendants. He  claims  that  such  use  not 
only  indicates  the  Intention  of  the  parties, 
but  marks  aod  defines  his  right  of  way. 
It  Is  undoubtedly  true  that,  where  the 
terms  of  the  grant  or  reservation  of  an 
easement  are  general  and  ambiguous, 
the  contemporaneous  acts  of  the  parties 
giving  a  practical  construction  to  It  will 
be  deemed  to  be  a  just  exposition  of  their 
Intent;  and  after  the  easement  has  beeen 
located  and  confirmed  by  both  parties  it 
cannot  afterwards  be  shifted  at  the  pleas- 
ure or  convenience  of  one  of  them.  Bnt 
do  the  facts  In  this  case  bring  the  plain- 
tiff within  the  terras  or  the  reason  of  this 
rule?  The  reservation  in  the  plaintiff's  deed 
is  general,  but  not,  therefore,  necessarily 
ambiguous.    There  is  no  reservation  ib 
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terniR  of  any  particular  way.  It  is  a  gen- 
eral right  of  crossing  and  recrosslng. 
The  plaintiff  argues  that,  under  the  cir- 
cumstances of  the  case,  the  general  terms 
med  indicate  that  the  real  meaning  of  the 
deed  and  the  intention  ol  the  parties  will 
be  reached  by  implying  the  additional 
words  "  by  the  existing  ways, "  or  words 
equivalent  thereto.  But  is  it  not  more 
natural  to  suppose,  in  view  of  the  fact  that 
the  reaervation  was  made  in  such  general 
terms,  although  there  were  several  cart- 
paths  in  existence,  and  in  further  view  of 
the  known  temporary  character  of  such 
paths,  and  the  custom  of  changing  them 
from  time  to  time  to  meet  the  exigencies 
of  the  quarrying  business,  that  it  was  the 
intention  of  the  parties  not  to  limit  the 
crossing  and  recrossing  to  any  particular 
place,  but  to  leave  it  where,  ail  things 
considered,  it  was  natural  and  fair  to  leave 
ft,  BO  that  the  plain  tiff  w  ould  be  reasona  bly 
convenlenced  without  depriving  the  de- 
fendants of  the  use  of  the  most  valua- 
ble portion  of  the  land  for  quarrying  pur- 
poses, and  subjecting  them  to  great  loss, 
as  the  court  below  finds  that  the  con- 
struction insisted  upon  by  the  plaintiff 
would  do?  Where  the  land  subjected  to 
a  reservation  like  theone  underconsidera- 
tion  is  crossed  by  several  paths,  two  or 
more  of  which  are  practically  equally 
convenient,  and  it  is  nnderstood  when 
the  reservation  is  made  that  the  land  is 
to  he  used  for  quarrying  purposes,  and 
depends  for  its  main  value  up6n  such  use; 
where  the  paths  are  irregular  and  wind- 
ing, such  as  are  generally  found  in  rough 
quarry  lands,  over  which  permanent 
roads  are  not  usually  laid  out,  it  being 
customary  to  shift  them  about,  and  to 
open  and  close  them  as  convenience  and 
the  profitable  operation  of  the  quarry 
require,— the  fact  that  a  particular  path 
was  used.  Immediately  subsequent  to  the 
execution  of  the  deed,  so  long  as  such  use 
did  not  Interfere  with  the  convenience  of 
the  owner  of  the  servient  estate,  would 
not  be  conclusive  of  the  meaning  of  tlie 
reserration.  But  in  this  case  we  look  in 
vain  in  the  finding  for  any  intimation 
that  there  were  any  acts  of  the  parties 
contemnoran^ouB  with  the  deed,  or  im- 
mediately following  it,  to  sustain  the 
plaintiff's  claim.  The  west  way,  to  briefly 
recapitulate,  has  been  much  used  for  40 
years  by  most  of  the  quarrymen  who 
have  worked  on  all  of  the  lands  In  hanllng 
their  products  to  market,  and  is  a  rea- 
sonably practicable  and  convenient  path 
for  the  plaintiff's  use.  It  is  as  convenient 
and  practicable  as  roads  in  and  about 
quarry  lands  usually  are.  It  can  be  used 
during  all  seasons  of  the  year,  and  its  use 
can  never  interfere  with  the  convenience 
or  profit  of  the  defendants,  as  the  western 
portirm  of  the  land  is  useless  except  for 
roads.  The  way  in  dispute  has  a  good, 
bard  bed  during  the  dry  seasons,  and  is 
then  more  practicable  and  convenient 
than  the  west  way,  but  during  wet  si-asons 
is  wet  and  impracticable.  There  is  no 
finding  that  the  plaint'if  has  used  the 
west  way  at  all  since  the  date  of  the  deed. 
The  facts  show  that  he  has  had  little  oc- 
casion to  use  any  path.  The  value  of  bis 
quarry  depends  largely  upon  the  success 


of  the  defendants'  operations,  which,  in 
turn,  depend  upon  their  right  to  quarry 
regardless  of  the  east  path.  The  facts  in 
the  case  seem  to  furnish  no  ground  lor  the 
principles  of  law  which  the  plaintiff  invokes 
to  operate  upon.  There  is  no  error  in  the 
Judgment  appealed  from.  The  other 
Judges  concurred. 

(68  Coim,  Ot) 

MOBEHOUSB  T.  BEMBON. 

(Supreme  Court  of  Errors  of  Connecticut.   Sept 
13,  1880.) 

REAL-ESTATB  AOENTS— CSoMMISSIONS — INSTBUC- 

TION8 — Rbmabks  or  Court. 

1.  In  an  action  for  commissionB  for  finding  a 
purchaser  for  defendant's  land  defendant  was 
properly  allowed  tolntrodaceevideDoetliat  plain- 
tiff was  acting  for  the  pnrohaser  alone. 

2.  Plaintiff  having  Drought  defendant  and  the 
pnrchaser  together,  a  sale  was  effected  by  them 
lor  (10,000.  Plaintiff  claimed  that  he  was  aatbor- 
ized  to  sell  for  this  amount,  and  have  commis- 
aions  thereon,  and,  after  testifying  to  this  agree- 
ment, he  testified  that  Just  before  and  after  de- 
fendant made  the  sale  be  told  plaintiff  that  be 
would  make  It  satisfactory  to  him  and  pay  hint 
for  bis  services.  Defendant's  claim  was  that 
plaintiff  was  to  receive  as  commissions  onlysnoh 
sum  as  he  should  obtain  in  excess  of  $10,000. 
Held,  that  there  was  nothing  in  the  case  which 
entitled  plaintiff  to  an  instruction  that,  if  the 
agreement  was  in  the  first  place  as  claimed  by 
defendant,  still  plaintiffwas  entitled  to  averdicc 
if  he  consented  to  the  sale  for  f  10, 000,  and  de- 
fendant thereupon  renewed  his  promise  to  pay 
the  commission. 

3.  Undertbe  provision  of  Gen.  St  Conn.  JllOl, 
making  it  the  duty  of  the  court  to  "decide  all  Is- 
sues of  law,  and  all  questions  of  law  arising  in 
the  trial  or  any  issue  of  fact, "  the  court  prop- 
erly instructed  the  jury  that  anything  they  had 
hewrd  read  from  law  books  was  of  no  concern  to 
them,  and  most  not  enter  Into  their  considera- 
tions, or  influence  them. 

4.  The  court,  alluding  to  the  claim  of  plain- 
tiff's counsel  that  defendant  R.  was  mistaken  be- 
cause he  was  contradicted  by  three  witnesses, 
one  of  them  a  Mr.  B.,  remarked  that  it  was  no 
worse  for  R.  to  be  contradicted  by  B.  than  it  was 
for  B.  to  be  contradicted  by  K  Held  that,  if 
there  was  any  cause  of  complaint  In  this  remark, 
it  was  remedied  by  the  ooort's  Immediately  stat- 
ing to  the  jury,  that  they  would  give  that  claim 
such  consideration  as  they  thought  it  ought  to 
have;  that  they  had  seen  the  witnesses  on  the 
stand,  had  heard  their  testimony,  and  would  de- 
cide between  them. 

Appeal  from  court  of  common  pleas, 
Fairfield  county ;  Pkkry,  Judge. 

J.  S.  Seymour,  tor  appellant.  J.  B. 
Burlbutt,  for  appellee. 

LooMis.  J.  The  plaintiff  seeks  in  this 
action  to  recover  from  the  defendant 
a  commission  for  selling  the  farm  of 
the  latter  to  one  Thomas  B.  Gunning. 
The  defendant,  by  bis  answer,  denied  all 
the  allegations  of  the  complaint.  Upon 
the  trial  to  the  Jury  "the  plaintiff  claimed 
and  offered  evidence  to  prove  that  be 
was  employed  by  the  defendant  to  pro- 
cure a  purchaser  of  liis  farm  for  ten  thou* 
sand  dollars,  for  which  the  plaintiff  was 
to  be  paid  two  hundred  and  fifty  dollars; 
and  that,  pursuant  to  the  agreement, 
which  was  by  parol,  he  procured  Thomas 
B.  Gunning  to  be  the  purchaser  for  ten 
thousand  dollars ;  and  that  the  commis- 
sion had  not  been  paid.  That,  after  get- 
ting the  selling  price  of  the  farm  from  the 
defendant,  the  plaintiff  took  Mr.  Gunning 
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over  the  farm,  recotumended  it  to  lilm, 
and  Anally  brought  about  a  .conference 
between  the  defendant  and  Mr.  Gunning, 
at  the  plaintiff'R  bouse,  at  which  the  de- 
fendant and  Mr.  Gunning,  who  were  not 
previously  acquainted,  without  the  fur- 
ther Interrention  of  the  plaintiff,  agreed 
in  writing  upon  the  purchase  for  tenthon- 
sand  dollars,  which  agreement  was  after- 
wards consummated.  That  Just  before, 
and  also  jnst  after,  the  agreement  was 
made  the  defendant  went  Into  the  adjoin- 
ing room,  where  the  plaintiff  lay  sick,  and 
said  to  him  that  as  soon  as  the  business 
was  finished,  and  he  got  the  money,  he 
would  make  it  entirely  satisfactory  to  the 
plaintiff  for  his  services  and  would  pay 
him."  The  defendant,  on  the  contrary, 
claimed,  and  offered  evidence  to  prove, 
"that  the  agreement  between  the  parties 
was  that  the  plaintiff  wanted  blm  to  sell 
his  farm  to  Mr.  Gunning,  in  order  that 
the  plaintiff  might  carry  through  the  sale 
of  two  adjoining  farms,  and  so  secure  cer- 
tain commissions  upon  this  last-named 
Bale.  That  he  agreed  to  sell  his  farm  for 
ten  thousand  dollars  net,  but  informed 
the  plaintiff  that,  if  he  wanted  a  commis- 
sion on  the  sale  of  his  farm  also,  he  must 
ask  and  get  more  than  ten  thousand  dol- 
lars; and  that,  if  the  plaintiff  should  ask 
more  than  that  sum,  be,  the  defendant, 
would  stand  out  for  the  greater  price. 
That  when  the  plaintiff  brought  the  de- 
fendant and  the  purchaser  together,  the 
defendant  asked  the  plaintiff  privately 
what  price  be  had  stated  to  the  purchas- 
er; and  that,  upon  being  Informed  that 
he  had  stated  the  price  to  the  purchaser 
to  be  ten  thousand  dollars  only,  he  there- 
npon  made  a  contract  with  the  porchaser 
for  the  sale  of  his  farm  at  that  price,  and 
promised  no  com  missions." 

To  meet  the  evidence  and  claim  of  the 
plaintiff  that  be  had  brought  the  defend- 
ant and  the  purchaser  together,  and  bad 
been  instrumental  in  effecting  the  sale,  and 
In  so  doing  had  been  acting  in  the  defend- 
ant's behalf,  the  defendant  offered  evidence 
tending  to  prove  that  at  the  time  the 
plaintiff  claimed  he  was  acting  In  the  de- 
fendant's behalf  respecting  the  sale  he  was 
not  in  fact  acting  In  behalf  of  the  defend- 
ant, but  was  acting  in  behalf  of  the  ven- 
dee only.  The  plaintiff  objected  to  this 
testimony  upon  the  twofold  ground  that 
if  he  was  acting  openly  tor  both  parties  it 
would  be  no  defense,  and  if  acting  secretly 
for  both  it  would  be  fraud,  which  was  not 
alleged  In  the  answer.  The  court,  conced- 
ing that  the  reasons  given  by  the  defend- 
ant were  correct  in  law  upon  the  facts  as- 
sumed, admitted  the  evidence  fur  the  sole 
purpose  of  showing  that  the  plaintiff 
was  not  at  that  time  acting  for  the  de- 
fendant. This  ruling  by  the  court  avoid- 
ed both  grounds  of  objection,  and  when 
the  court  stated  distinctly  the  object  for 
which  the  evidence  would  be  received  the 

Slaintiff  made.no  further  specific  objection, 
ioreover,  during  the  argument  the  plain- 
tiff's counsel  stated  that,  whatever  the  law 
might  be,  still,  "if  the  jury  should  find  by 
any  proper  evidence  that  Mr.  Morehouse 
was  acting  for  Mr.  Gunning,  the  plaintiff 
did  not  ask  for  a  verdict  at  their  hands. " 
This  was  a  clear  waiver  of  all  objections  , 


to  the  evidence,  and  a  full  consent  that 
the  jury  might  consider  it,  and  determine 
the  fact.  But,  were  it  otherwise,  the 
court  was  clearly  right  in  its  ruling.  The 
evidence  wan  rigidly  confined  to  the  pre- 
cise issue  raised  by  the  pleadings,  whether 
the  plaintiff  was  acting  for  the  defendant 
or  not  In  the  matter  in  question.  The 
plaintiff  had  the  burden  of  proving  the 
affirmative,  but  the  law  permitted  the  de- 
fendant by  appropriate  evidence  both  to 
meet  and  overcome  the  plaintiff's  evidence 
in  the  afilrraatlve  and  to  establish  the 
negative  as  true.  To  accomplish  this  the 
d^endant  was  not  to  be  restricted  to  a 
mere  verbal  denial,  but  be  might  make 
that  denial  effectual  and  conclusive  by 
showing  such  a  state  of  tacts  as  would 
show  either  that  the  aflSrmative  could  not 
be  true,  or  that  the  negative  must  be 
true.  If  the  plaintiff  was  acting  for  the 
purchaser  only,  as  the  defendant  was 
permitted  to  prove,  he  could  not  have 
been  acting  for  the  defendant  alone,  as 
the  plaintiff  was  hound  to  prove,  nor  for 
the  defendant  and  purchaser  both,  either 
openly  or  secretly.  The  defendant  did  not 
offer  this  evidence  to  show  fraud,  and  did 
not  claim  fraud  on  the  trial,  any  more 
than  he  did  by  his  pleadings.  There  was 
no  intimation  of  a  claim  that  the  plaintiff 
was  secretly  acting  for  the  purchaser 
while  pretending  to  act  for  the  defendant 
alone.  On  the  contrary,  the  defendant  in- 
sisted that  the  agreement  was  fairly  and 
openly  made  that  the  plaintiff  should  act 
not  for  him,  but  for  the  purchaser,  and 
should  have  no  commlsslnn  unless  he 
should  sell  for  more  than  $10,000.  It  is 
easy  to  see  that  great  injustice  would 
have  been  done  the  defendant  had  he  l>een 
tied  up  by  his.  admission  of  the  facta 
shown  In  evidence,  that  the  plaintiff  had 
been  active  in  respect  to  the  sale,  that  be 
had  taken  the  purchaser  over  the  farm, 
and  had  advised  its  purchase,  &nd  that 
he  had  brought  the  defendant  and  purchas- 
er together  at  his  own  house  where  the 
trade  was  fully  consummated,  unless  he 
had  been  permitted  at  the  same  time  to 
explain  that  all  these  services,  apparently 
in  his  interest  and  by  his  procurement, 
were  for  another  person  exclusively.  We 
think  the  ruling  of  the  court  in  admitting 
this  evidence,  and  also  in  charging  tbejury 
upon  the  same  subject,  needs  no  further 
vindication. 

The  plaintiff  claims  that  the  charge  of 
the  court  cuntains  several  errors,  both  of 
commission  and  of  omlsHlou;  or,  in  otber 
words,  that  the  charge  as  given  was 
wrong,  and  wrong  also  In  omitting  to 
chargeas  requented  by  him.  It  is  assigned 
for  error  that  the  court  charged  the  jury, 
as  contained  in  the  latter  part  of  the  fol- 
lowing paragraph,  the  whole  ol  which  we 
cite  to  show  the  connection,  and  that  the 
charge  was  very  fair  for  both  parties. 
After  referring  to  the  claims  and  evidence 
on  both  sides,  the  court  said:  "Having 
welglied  all  these  considerations  and  all 
of  the  evidence, — for  you  are  not  by  any 
means  to  be  confined  to  the  considera- 
tions which  I  have  mentioned  to  you,  or 
to  the  evidence  to  which  I  have  simply 
called  your  attention,— having  weighed  it 
all,  you  are  to   determine    whether  Mr. 
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Morehonae  was  employed  by  Mr.  Remson 
to  sell  his  farm  for  him.  You  are  to  de- 
termine whether  be  was  employed  by 
bim  to  sell  his  farm  for  bim  upon  an 
agreement  that  he  would  pay  him  If  he 
did  BO.  You  are  to  determine  whether 
the  agreement  was  that,  If  be  procured  a 
pnrcbaser  for  tbla  farm  at  $10,000  only,  be 
was  to  get  no  commisaiona.  You  are  to 
determine  whether  the  agreement  was 
that.  If  be  procured  a  purchatier,  and 
wanted  commlBslonB,  be  mast  get  more 
than  $10,000;  and  yon  will  decide  tbe 
case  accordingly ;  for,  it  the  agreement  be- 
tween tbem  was  as  stated  by  Mr.  Bera- 
«on,  that  he  mast  have  $10,000  net,  and  if 
Mr.  Moreboase  expected  commiSBlons  be 
mast  ask  and  get  more  than  that,  Mr. 
Morehouse  Is  not  entitled  to  commissions 
or  a  verdict  in  this  case."  This  is  too 
manifestly  correct  to  reqnire,  or  even  to 
Justify,  discussion.  In  relation  to  it  tbe 
plaintid's  counsel  Is.constraJned  to  say  in 
his  brief:  "This  instruction,  while  perti> 
nent  in  one  aspect  of  tbe  case,  was  erro- 
neous in  confining  the  .attention  of  the 
Jury  to  it  and  forbidding  tbem  to  consid- 
er the  three  claims  of  the  plaintiff  to  be 
noticed  under  tbe  next  head. "  The  court 
did  not  confine  the  attention  of  the  Jury 
to  a  part  of  the  case,  nor  forbid  them  to 
consider  anything  that  properly  belonged 
to  it.  Tbe  court  gave  the  plaintiff  tbe  fall 
benefit  of  all  his  evidence,  by  repeatedly 
stating  to  the  jury,  in  substance,  that  if 
be  had,  in  their  opinion,  by  a  fair  prepon- 
derance of  tbe  evidence,  proved  the  agree- 
ment as  claimed  by  bim,  he  was  entitled 
to  the  verdict;  and  the  very  last  thing 
which  the  court  said  to  the  Jury  was  this: 
"Gentlemen,  tbe  law  requires  you  to  find 
that  that  which  the  plaintiff  claims  In 
bis  complaint  is  substantially  true—" 
Here  counsel  fur  tbe  plaintlB  interrupted 
tbe  charge  with  tbe  query, "By  verbal  un- 
derstanding?" and  the  court  continued: 
'Is  substantially  true  upon  tbe  evidence; 
that  that  agreement  was  entered  into  be- 
tween tbem  in  substance ;  and  that  that 
which  was  charged  in  the  complaint  In 
fact  happened  in  substance.  That,  I 
think,  it  is  necessary  for  you  to  find.  Mr. 
Morehouse  has  detailed  to  you  the  agree- 
ment which  he  claims  to  have  made  with 
Mr.  Kemson.  I  charge  ynu  that,  if  you 
find  that  the  agreement  which  he  claims 
to  bare  made  with  Mr.  Remson  he  in  fact 
did  make,  be  has  proved  the  allegations 
of  bis  complaint."  It  Is  ditBcuIt  to  con- 
ceive upon  what  grounds  the  plaintiff  can 
complain  of  snch  a  charge  even  as  these 
extracts  sbow,  and  if  we  were  to  take 
tbe  entire  charge  It  wonld  be  still  more 
difficult  to  find  fault  with  it.  The  only 
restriction  in  tbe  charge  is  that  the  plain- 
tiff cannot  go  outside  of  the  case,  as  the 
substance  of  the  complaint  limits  it,  and 
as  tbe  evidence  may  limit  it.  The  plaintiff 
was  relieved  by  the  court  of  all  danger 
from  any  variance  that  might  be  claimed 
by  tbe  direct  instruction  to  the  Jury  that, 
it  the  plaintiff  had  proved  that  he  made 
such  an  agreement  as  he  clulmed  on  tbe 
trial  to  bavemade,  hehad  proved  the  alle- 
gations of  the  complaint.  How  could  the 
plalntiD  expect  to  win  bis  case  if  he  failed 
aHtotbeae  most  reasonable  requirements? 


But  tbe  plaintiff  by  his  fourth  asaign* 
mentof  errorclaimstobavebeen  aggrieved 
because  the  court  omitted  to  charge 
the  Jury  in  accordance  with  tbe  three 
special  requests  there  mentioned,  namely: 
"  (s)  That,  even  if  the  agreement  were  as 
stated  by  the  defendant,  still,  if  tbe  plain- 
tiO  procured  tbe  purchaser,  and  the  pur- 
chaser and  the  seller  dealt  between  them- 
selves for  ten  thousand  dollars,  the  plain- 
tiff was  entitled  to  his  commission,  (b) 
That  tbe  plaintiff  was  entitled  to  a  ver- 
dict if  the  Jury  should  find  that  he  sub- 
stantially effected  the  sale  by  procuring 
and  Introducing  a  purchaser  to  whom 
the  defendant  sold  the  land,  (c)  That 
the  plaintiB  was  entitled  to  a  verdict  if 
the  Jury  should  find  tbe  agreement  in  tbe 
first  Instance  to  have  been  that  the  plain- 
tiff should  have  no  commission  unless  be 
got  more  than  ten  thousand  dollars  for  the 
farm,  if  tbe  Jury  should  also  find  that  the 
plaintiff  consented  to  the  sale  for  ten 
thousand  dollars,  and  also  that  the  de- 
fendant thereupon  renewed  his  special 
promise  to  pay  the  commission."  The 
first  request  was  manifestly  incorrect. 
The  agreement,  as  claimed  by  the  defend- 
ant, excluded  all  commissions  to  be  paid 
by  him ;  while  at  the  same  time  the  de- 
fendant conceded  Just  what  tbe  request 
states, — that  the  plaintiff  procured  tbe 
pnrcbaser;  and  that  tbe  purchaser  and 
defendant  finally  dealt  between  tbem- 
selves  for  $10,000.  Tbe  controlling  ques- 
tion was  whether  tbe  plaintiff  acted  under 
tbe  promise  or  inducements  held  out  by 
tbe  defendant  or  as  his  agent.  The  agree- 
ment which  the  request  concedes  to  be 
true  shows  that  he  did  not.  All  that  this 
request  amounts  to  is  that  the  defend- 
ant's claim  as  to  the  agreement  was  no 
defense.  As  to  the  second  of  these  re- 
quests, there  was  on  question  upon  the 
trial  that  made  it  necessary.  It  was  con- 
ceded that,  if  the  agreement  was  as  the 
plaintiff  claimed,  his  action  under  it  was 
a  Bufiicient  performance  to  entitle  him  to 
his  commission.  Tbeconrt  ga vethe  plain- 
tiS  the  full  benefit  of  this  point  by  making 
his  case  turn  on  the  mere  proof  of  the 
agreement  as  he  claimed  it.  The  third  re- 
quest is  based  on  the  assumption  that 
there  were  two  agreements  between  the 
parties,— the  principal  one  Just  such  as  the 
defendant  claimed,  that  tbe  plaintiff  was 
to  have  no  commissions,  and  the  other,  a 
sort  of  satellite  revolving  around  the 
principal  agreement,  ready  at  tbe  critical 
moment  to  fall  upon  and  destroy  the  lat- 
ter, and  establish  an  agreement  whereby 
the  plaintiff  was  entitled  to  his  commis- 
sion. There  wa^s  nothing  in  the  case  that 
called  for  this  strange  splitting  of  tbe  evi- 
dence and  of  the  contracts.  It  is  true  that 
the  plaintiff,  having  testified  to  the  agree- 
ment entitling  him  to  commissions,  stat- 
ed in  that  connection  that.  Just  b^ore 
and  after  tbe  agreement  was  consummat- 
ed at  tbe  house  of  the  plaintiff,  the  defend- 
ant said  to  him  that  as  soon  as  the  busi- 
ness was  finished,  and  he  got  his  mone.r, 
be  would  make  It  entirely  satisfactory  to 
the  plaintiff  for  his  services,  and  would 
pay  blra.  But  this  was  stated  to  re-en- 
force the  agreement,  and  recognise  it  as 
tbe  plaintiff  cliUmed  it,  and  was  not  in- 
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tended  as  another  agreement,  contrary 
to  tbe  one  jast  made.  If  the  Jnry  had  be- 
lieved the  plaintlB'8  yerslon  of  the  agree- 
ment ae  made,  they  would  bave  beliered 
this  statement  as  to  the  defendant's  rec- 
ognition of  It;  and,  on  the  contrary,  If 
they  believed  the  defendant,  and  tound 
such  an  agreement  aa  he  testified  to,  they 
could  not  have  believed  this  part  of  the 
plaintiff's  testimony,  rejecting  the  rest. 
The  case  shows  that  there  was  one,  and 
only  one,  definite  agreement  claimed  on 
the  part  of  the  plaintiff,  and  also  one, 
and  only  one,  on  the  part  of  the  defend- 
ant; and  these  two  agreements  were  In- 
consistent with  each  other,  and  could  not 
both  be  true.  It  was  certain  that  the 
party  who  eetabllebed  his  agreement  in 
the  convictions  of  the  Jury  must  prevail. 
There  was  no  ground  foran  implied  agree- 
ment, or  cny  essential  modification  of  the 
agreement.  Both  the  pleadings  and  the 
evidence  on  the  part  pt  the  plaintiff  made 
the  case  tarn  on  tbe  proof  of  this  one  defi- 
nite asrreement.  In  some  cases  the  evi- 
dence presents  snch  varying  aspects  as 
that  different  conclnsions  of  fact  may  be 
legitimately  reached,  and,  where  such  is 
the  case,  and  the  pleadings  admit  of  it, 
the  court  may  with  propriety  be  required 
to  charge  the  jury  in  the  alternative,  or  in 
reference  to  different  contingencies  of  fact 
that  may  control  the  case.  But  in  the 
case  at  bar  no  basis  was  laid  for  such  a 
claim,  and  it  was  properly  ignored. 

In  tbe  course  of  bis  argnment  before  the 
Court  and  jury  the  plaintiff's  counsel  read 
the  findings  of  fact  and  the  opinions  of 
JDdges  in  sundry  cases  mentioned  in  the 
finding.  In  the  course  of  the  charge  to 
the  jury  the  court  had  occasion  to  In- 
struct Ihem  as  to  several  matters  which 
were  not  within  their  province  to  decide, 
and  among  them  reference  was  made  to 
the  reading  of  these  cases  In  their  hearing, 
and  The  court  said:  "Anything  which 
you  have  heard  read  from  Law  books  is  of 
no  concern  to  yon.  It  must  not  enter  in- 
to your  consideration  in  any  way.  It 
must  not  inflncnce  you  in  the 'slightest. 
That  is  a  matter  solely  between  tlie  par- 
ties and  the  court."  80  long  as  our  stat- 
ute (section  !I01)  makes  it  the\duty  of  the 
court  to  "decide  ail  Issues  of  law,  and  all 
questions  of  law  arising  in  the  trial  ofanj 
issue  of  fact, "  so  long  must  we  not  only 
approve,  but  commend,  the  instructions 
complained  of.  And  if  this  recognition 
and  enforcement  of  the  statutory  rule 
should  have  the  effect  to  call  attention  to 
an  unseemly  practice  occasionally  wit- 
nessed lu  our  courts,  when  the  kchI  of 
counsel,  unconsciously,  perhaps,  prompts 
them  to  virtually  appeal  from  the  decis- 
ion of  the  court  to  the  jury  in  a  pure  mat- 
ter of  law,  it  will,  wc  trust,  tend  to  pro- 
mote dignity  and  justice  in  Judicial  pro- 
ceedings. 

The  6th,  7th,  8th,  and  9th  assignments 
of  error  only  remain  to  be  considered,  but 
they  may  be  quickly  disposed  of,  for  they 
belong  to  one  class,  and  embrace  only 
matters  of  comment  and  "observations 
on  the  evidence"  permitted  by  statute 
and  within  the  fair  discretion  of  the  trial 
judge,  and  which,  therefore,  are  not  re- 
viewable.   Of  the  several  matters  referred 


to  in  these  assignments  of  error  tbe  sixth 
seems  most  relied  upon  by  the  counsel  for 
the  plaintiff  to  show  a  real  grievance.  The 
court,  alluding  to  the  claim  of  counsel 
that  Mr.  Remson  was  mistaken,  because 
he  was  contradicted  by  three  witnesses, 
one  of  whom  was  a  Mr.  Bassett,  tersely 
remarked  "that  it  was  no  worse  for  Mr. 
Bemson  to  be  contradicted  by  Mr.  Bas- 
sett than  it  is  for  Mr.  Bassett  to  be  con- 
tradicted by  Mr.  Remson. "  This,  as  be- 
tween tbe  two,  other  t  hings  being  equal, 
was  strictly  true,but  no  account  was  taken 
of  the  other  two  witnesses,  and  if  it  had 
beenlelt  by  tbeconrt  in  that  position  there 
wonld  have  been  some  ground  for  com- 
plaint. It  was,  of  course,  a  matter  exclu- 
sively for  the  jury,  as  the  court  immedi- 
ately stated,  and  said  to  them :  "  Tou  will 
give  that  claim  such  consideration  as  yon 
think  it  ought  to  have.  You  have  seen 
the  witnesses  upon  the  stand.  You  bave 
heard  their  testimony.'  You  will  decide 
between  them."  This  committal  of  the 
whole  matter  to  the  jury  was  clear,  full, 
and  emphatic,  and  we  think  it  furnished 
a  sufficient  antidote  for  whatever  mis- 
chief. If  any,  might  otherwise  have  been 
occasioned  by  the  first  remark.  As  to  all 
the  other  assignments  of  error  referred  to 
the  answer  to  be  made  is  so  obvious  as 
to  require  no  discussion.  There  was  no 
error  in  the  rulings  complained  of.  The 
other  judges  concur. 


~~—~-  (60  Cbnn.  IM) 

PiNNEY  V.  Brown  et  ah 

(Buvreme  Court  of  Errors  of  Connecticut  Haroh 
ao,i89i.) 

Town-Mbbtino— Warsing — "Town  Aobnt"— 
Powers  ov  Sblbctmbn. 

1.  The  appointment  of  a  snperlntendent  of 
highways  and  bridfces  at  a  town-meeting,  the 
warning  of  which  contained  no  aotioe  that  such 
oiHcer  would  be  chosen,  is  void,  under  Qen.  8t 
Conn.  K  S3,  providing  that  "the  warning  of  every 
tovm-meeting  stiall  specify  the  objecta  for  vrhich 
it  is  to  be  held. " 

3.  Where  a  town-meeting  had  provided  that 
the  first  selectman  for  the  time  being  should  l>e 
superintendent  of  highways,  the  appointment  by 
the  selectmen  of  another  as  such  officer  is  void. 

3.  There  being  no  statute  creating  the  office 
and  defining  the  duties  of  "town  agent,  "such 
an  officer  cannot  be  appointed  by  the  selectmen 
in  virtue  of  their  general  powers. 

Case  reserved  from  district  conrt  of  Wa- 
terbnry. 

Amicable  suit  by  Edgar  W.  Plnney 
againHt  Frederick  J.  Brown  and  another 
to  determine  the  title  to  the  oSiceoI  saper- 
intenrlent  of  highways  and  "town  agent" 
of  the  town  of  Waterbury.  The  district 
court  reserved  the  question  for  the  advice 
of  this  court. 

S.  W.  Kellogff.  for  plaintiff.  L.  F.  Bar- 
pee,  for  defendants. 

Andrews,  C.  J.  The  annual  meeting  of 
the  town  of  Waterbury  for  the  year  1890 
was  holden  on  the  first  Monday,  being  the 
sixth  day,  of  October  of  that  year,  pursu- 
ant to  a  notice,  which  was  as  follows: 
"  Notice  is  hereby  given  to  nil  the  legal 
voters  of  the  town  of  Waterbury  that  the 
annual  meeting  of  said  town  will  be  hdd 
in  the  district  conrt  room,  city  hall,  on 
Monday,  October  6, 1890,  at  8  o'clock  in  the 
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forenoon,  for  the  purpose  of  voting  by  bal- 
lot for  aaaeBSurs,  members  uf  the  board  of 
relief,  selectmen,  town-clerk,  town  treas- 
urer, agent  of  town  depuslt  fund,  audi- 
tors, grand  Jurors,  constables,  registrars 
of  YOters,  school  Tisltors,  tax  collector, 
and  all  other  oflBcers  who  must  be  chosen 
in  such  manner;  also  to  lay  a  tax  for  the 
payment  of  interest,  the  support  of  the 
common  schools,  and  the  current  ex- 
penses of  the  town;  also  to  determine  by 
ballot  whether  any  person  shall  be  licensed 
to  sell  spirituous  and  intoxicating  liquors 
within  said  town ;  also  to  accept  or  reject 
a  proposed  lay-out  and  change  of  high- 
way along  Chapel  street,  (so  railed,)  made 
necessary  by  the  location  of  the  tracks  of 
the  Naugatuck  &  Waterbury  Tramway 
Company,  or  to  take  such  action  iu  refer 
ence  thereto  as  may  seem  proper;  also  to 
transact  any  other  busiuess  proper  to 
come  before  said  meeting. "  There  has 
been  for  many  years  iusaid  town  a  stand- 
ing vote  that  all  officers  to  be  elected  at 
any  annual  town-meeting  shall  be  voted 
for  by  ballot,  and  all  on  one  piece  of  pa- 
per, with  which  the  voters  undertook  to 
complj'  at  this  town-meeting.  At  the 
meeting  Edgar  W.  Finney  was,  and  was 
declared  to  have  been,  elected  first  select- 
man. The  other  persons  elected  to  be  se- 
lectmen were  Frederick  J.  Brown  and 
Maurice  Carmody.  On  all  the  ballots  cast 
at  said  meeting  there  was  the  designation 
of  an  officer,  (or  officers,)  as,  "For  town 
agent  and  agent  of  town  deposit  fund." 
Under  this  rtesignatlou,  Edgar  W.  Pinney 
received  1,998  votes,  and  Frederick  J. 
Brown  2,070  votes.  The  annual  town- 
meeting  was  adjourned  from  the  6th  to 
the  13th  day  of  October,  and  on  the  latter 
day  the  following  vote  was  passed.  "  Vot.- 
ed,  that  Robert  Fruin  be,  and  is  hereby, 
appointed  by  the  town  surveyor  and  Muper- 
intendent  of  highways  and  bridges,  and 
shall  hold  the  office  until  the  first  Alimday 
of  October,  1895,  at  a  salary  of  $1,000  per 
year;  and,  in  case  said  office  shall  during 
said  term  become  vacant  by  death,  resig- 
nation, or  otherwise,  it  shall  be  the  duty 
of  the  selectmen  to  appoint  some  person 
to  fill  the  vacancy  until  the  next  annual 
meeting."  Said  meeting  was  then  ad- 
journed without  day. 

At  a  meeting  of  the  selectmen  so  chosen, 
held  on  the  i5th  day  of  October,  it  was 
moved  by  Mr.  Brown,  and  seconded  by 
Mr.  Carmody,  that  Robert  FruIn  be,  and 
is  hereby,  appointed  superintendent  of 
highways  and  bridges  for  one  year  from 
October  6, 1890,  at  a  salary  of  $1,000  per 
year.  Mr.  Pinney  refusing  to  entertain 
the  motion,  it  was  so  voted,  Mr.'Brown 
and  Mr.  Carmody  voting  in  the  affirma- 
tive, and  Mr.  Pinney  refusing  to  vote.  At 
another  meeting  of  the  selectmen  held  on 
the  11th  day  of  November,  1890,  on  motion 
of  Mr.  Brown,  seconded  by  Mr.  Carmody, 
Frederick  J.  Brown  was  appointed  town 
agent,  Mr.  Pinney  refusing  to  vote.  The 
town  of  Waterbury,  at  a  town-meeting  in 
October,  1845,  adopted  a  certain  plan  to 
repair  and  maintain  its  highways  and 
bridges  for  the  term  of  five  years.  By  the 
terms  of  this  plan,  a  "superintendent  of 
highways  and  bridges"  was  designated 
and  appointed  f<ir  said  term  of  years,  and 


was  empowered  to  let  out  the  repairs  o( 
the  highways  and  bridges  to  the  lowest 
bidder.  This  plan  was  successively  adopt- 
ed at  the  end  of  each  period  of  five  years, 
in  meetings  specially  warned  for  that  pur- 
pose, and  was  so  adopted  for  the  same 
term  of  years  on  the  3d  day  of  January, 
1884,  in  a  vote  which  provided  that  the 
first  selectman  for  the  time  being  should 
besuperlntendent  of  high  ways  and  bridges. 
Under  this  vote,  the  first  selectman  for  the 
time  b61ng  exercised  all  the  powers  and 
performed  all  the  duties  of  superintendent 
uf  highways  and  bridges.  The  vote  of 
1884  has  never  been  rescinded.  Since  the 
•3d  day  of  January,  1884,  the  town  has  not 
provided  at  any  annual  or  special  meet- 
ing for  the  repairs  of  its  highways  and 
bridges.  Since  January,  1889,  the  select- 
men have  provided  for  such  repairs,  and 
the  work  has  been  done  under  the  super- 
intendence of  the  first  selectman,  Who  has 
received  a  special  compensation  therefor. 
During  the  year  from  October,  1889,  to  Oc- 
tober, 1890,  the  first  selectman  has  also 
performed  the  duties  of  town  agent.  But 
he  has  assumed  such  powers  and  duties 
concerning  the  highways  and  the  town 
agency  by  sufferance  of  the  board  of  select- 
men, and  not  because  of  any  positive  ac- 
tion by  them  or  by  the  town,  unless  the 
statutes  or  previous  votes  of  the  town 
conferred  such  authority.  The  selectmen 
took  no  action  concerning  the  matter. 
Mr.  Pinney,  upon  his  election  as  first  se- 
lectman, claimed  to  be  superintendent  of 
highways  and  bridges,  and  discharged  the 
duties  of  that  position  until  the  16th  day 
of  October,  the  other  selectmen  neither  ob- 
jecting nor  assenting  thereto.  On  these 
facts  an  amicable  suit  was  brought  to 
the  district  court  of  Waterbury,  and  was 
reserved  for  the  adviceof  this  court.  Two 
questions  are  presented,— whether  Edgar 
W.  Pinney  or  Robert  FruIn  is  the  lawful 
superintendent  of  highways  and  bridges 
for  said  town  of  Waterbury;  and  whether 
said  Pinney  or  Frederick  J.  Brown  is  the 
lawful  town  agent  of  said  town. 

The  first  of  these  questions  may  be  an- 
swered without  hesitation,  that  Mr.  Pin- 
ney is  the  lawful  superintendent  of  high- 
ways and  bridges  in  that  town.  Thevote 
at  the  annual  town-meeting  appointing 
Mr.  Fruin  was  void  for  the  reason  that 
there  was  nothing  In  the  waiTilng  of  that 
meeting  to  notify  the  inhabitants  that  a 
superintendent  of  highways  was  to  be 
chosen.  Nor  was  there  anything  in  it  to 
indicate  that  any  action  was  to  be  taken 
respecting  the  care  of  high  ways  and  bridges 
in  the  town.  In  a  town  as  large  as  Water- 
bury, the  care  of  its  highways  and  bridges 
is  of  great  importance  to  every  tax-payer, 
as  \^ell  by  reason  of  the  expense  of  such 
care  as  by  reason  of  the  liability  to  which 
the  town  might  be  subjected  if  the  high- 
ways and  bridges  were  not  kept  in  proper 
repair.  Section  33  of  the  General  Statutes 
requires  that  "  the  warning  of  every  town- 
meeting,  annual  or  special,  shall  specify 
the  objects  for  which  such  meeting  is  to  be 
held. "  This  statuteintendsthat  the  warn- 
ing shall  specify  the  matters  to  be  acted 
on  iu  order  that  all  the  inhabitants  may 
know  in  advance  what  busiuess  is  to  be 
transacted  at  the  meeting.    If  the  object  of 
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the  meetlnK  la  specified  in  the  vraminc  it 
will  present  a  motive  to  tbe  citizens  to  at- 
tend, while,  on  tbe  other  band,  every  one 
has  the  right  to  presume  that  matters  not 
mentioned  in  the  warning  will  not  be  act- 
ed on  at  the  meeting.  It  has  been  repeated- 
ly decided  that  a  town-meeting  not 
warned  agreeably  to  the  mode  designated 
in  the  statute  is  no  legal  congregation  ol 
the  town,  and  its  acts  at  such  a  meeting 
are  void;  and  that,  at  a  meeting  duly 
warned  for  some  purposes,  il  a  vote  is  bad 
upon  some  subject  not  specified  in  the 
warning,  as  to  that  vote  the  meeting  Is 
void,  and  sach  vote  has  no  legal  effect, and 
binds  neither  the  town  norits  inhabitants. 
Hayden  v.  Noyes,  6  Conn.  391,  39G;  Willard 
V.  Boroagb  of  Kllllngworth,  8  Conn.  247, 
26S;  SchooI-Dlst.T.Blakeslee,  13  Conn. 227; 
Isbell  T.  Ballroad  Co.,  25  Conn.  556,  663; 
Wilson  V.  Waltersville  School-Dist.,  44 
Conn.  167;  Trust  Co.  v.  Town  ol  Hebron, 
61  Conn.  32;  Wright  t.  North  Si-hool-Dist., 
68  Conn.  576,  5  Atl.  Bep.  708;  Tumey  ▼. 
Town  of  Bridgeport,  55  Conn.  416, 12  Atl. 
Bep.  520;  Town  of  Bloomfleld  v.  Bank,  121 
n.  S.  121,  7  Sup.  Ct.  Bep.  865;  Dill.  Mun. 
Corp.  (4tb  Ed.)  SS  266-269,  and  the  cases 
cited  in  the  notes. 

Nor  did  the  action  of  the  selectmen  give 
Mr.  Fmin  any  right  to  the  ot&ce  of  super- 
intendent. The  selectmen  had  no  author- 
ity to  make  such  an  appointment.  The 
selectmen  of  a  town  are,  tobesure,  its  gen- 
eral prudential  ofScers,  and  are  charged 
with  the  duty  of  superintending  tbe  con- 
cerns of  the  town,  bat  in  so  doing  they  act 
as  the  agents  of  the  town,  and  exercise  a 
delegated  authority.  Their  powers  are 
for  the  most  part  conferred  by  some  stat- 
ute. In  respect  to  the  matters  mentioned 
in  these  statutes,  they  cannot  go  beyond 
the  special  limits  of  the  statute.  In  other 
matters  long  usage  has  given  to  the  select- 
men of  towns  certain  powers.  In  either 
case  their  authority  is  in  the  nature  of  a 
personal  trust  to  be  performed  by  them- 
selves. They  have  no  power  to  appoint 
another  to  perform  the  duties  that  de- 
volve on  them.  And  still  less  do  they 
have  authority  to  appoint  an  agent  to  ex- 
ercise other  powers  of  the  town  which 
they  cannot  themselves  exercise.  Leaven- 
worth V.  Kingsbury,  2  Day,  823;  Tomlin- 
son  r.  Leavenworth,  2  Conn.  292;  Oris- 
wold  V.  North  Stonington, 6  Conn.  367, 371 ; 
Town  of  Union  v.  Crawford,  19  Conn.  831 ; 
Town  of  Burlington  v.  New  Ha  ven  &  N.  Co., 
26  Conn.  51;  Town  of  Sharon  v.  Town  of 
Salisbury,  29 Conn .  113 ;  H4ne v.  St<-phens,  83 
Conn.  497;  Laddv.  Town  of  Franklin,  87 
Conn.  68;  Hoyle  v.  Town  of  Putnam,  46 
Conn.  56;  Town  of  Haddam  v.  Town  of 
East  Lyme,  54  Conn.  34,  6  Atl.  Bep.  868. 
See,  also,  the  Connecticut  Civil  Officer,  un- 
der the  title  "  Selectmen. " 

What  we  have  already  said  substan- 
tially disposes  of  the  other  question,  and 
shows  that  Mr.  Brown  cannot  be  town 
agent,  either  by  the  ballot  at  the  town- 
meeting  or  by  the  action  of  the  selectmen. 
There  Is  no  statute  that  provides  for  any 
such  office  in  a  town  as  town  agent;  nor 
Is  there  any  statute  that  defines  any  duty 
to  be  performed  by  such  an  officer.  Un- 
doubtedly a  town,  like  any  other  corpora- 
tion,  mof  appoint  an    agent  for    any 


proper  purpose.  Possibly  a  town  mlgbt 
appoint  an  agent  to  perform  any  or  all 
duties  usually  performed  by  the  selectmen, 
except  such  as  are  specifically  imposed  on 
tbe  selectmen  by  the  constitution  or  by 
some  statute.  But  the  selectmen,  being 
themselves  agents,  cannot  appoint  an- 
other, or  one  of  themselves,  to  be  an 
agent  for  their  own  town.  That  rule  of 
law  governs  which  is  found  in  tbe  maxim, 
delegtitu  poteataa  non  pofeat  delegutt. 
Certainly  they  could  not  unless  specially 
empowered  so  to  do.  They  would  have 
no  such  authority  by  virtue  of  their  gen- 
eral powers ;  and,  if  the  town  itself  desired 
to  appoint  an  agent,  it  would  be  neces- 
sary that  It  should  be  done  by  a  vote  In  a 
town-meeting  duly  warned  for  that  pur- 
pose. The  district  court  Is  advised  that 
Mr.  Pinney  is  superintendent  of  highways 
and  bridges  in  the  town  of  Waterbnry, 
and  that  Mr.  Brown  is  not  town  agrent  ol 
that  town.    The  other  Judgres  concurred. 


~^^"~"  (n  Conn.  4B) 

Bishop  et  a/,  v.  How  arte  et  al. 

(Supreme  Court  of  Errort  of  Connecticut.    Oct. 
27,  1880.) 

Wills— CoKBTBUonoN—PATHurr  o*  Dsbis— Bvi- 

DKMOS. 

1.  A  father  devlaed  to  his  sons,  who  had  al- 
ways been  associated  with  him  in  business,  and 
who  were  then  carrying  it  on,  his  store,  "and  al- 
so the  stock,  fixtures,  notes,  aoooant^  and  all 
other  propernr  thereto  appertaining,  after  pay- 
ment of  my  debts,  which  are  to  be  paid  from 
said  personal  property."  To  his  wife  he  gave 
the  use  of  his  two  hooses  and  the  rest  of  his 
personal  property  for  life;  on  her  death  the 
houses  to  go  to  his  daughters,  and  the  personal 
property  to  all  his  children  allkB.  The  bnlk  of 
the  property  belonged  to  the  store,  and  the  debts 
were  oonnected  with  that  business.  A  codicil 
was  afterwards  added,  wherein  testator  gave  his 
sons  another  house,  reciting  that  he  was  obliged 
to  mortgage  the  store  to  discharge  his  obligation 
as  a  bondsman,  and  that  through  the  transaction 
he  had  obtained  the  hoose.  Held,  that  the  sons, 
having  taken  the  property  devised  with  Imowl- 
edge  of  the  contents  of  the  will  and  of  testator's 
albirs,  were  bound  to  pay.  all  the  debts,  includ- 
ing a  mortgage  debt  on  the  liouses  devised  to  tbe 
daughters,  put  thereon  for  the  benefit  of  the  store 
property  after  the  making  ot  the  will,  and  before 
the  execDtion  of  the  oodioil. 

3.  The  fact  that  at  testator's  death  the  per- 
sonal property  was  insuffldent  to  pay  the  debts 
oannot  afFect  the  qnestlon  of  his  intontlon  to  pnt 
the  payment  thereof  on  his  sons. 

8.  Testator's  intention  in  regard  to  the  pay- 
ment of  the'mortgage  debt  cannot  be  shown  by 
oral  evidence,  but  must  be  drawn  from  the  lan- 
guage of  the  will,  aided,  if  may  l>e,  by  the  sur- 
rounding circumstances. 

AppeaJ  from  superior  court.  New  Haven 
county  I  F.  B.  Hall,  Judge. 

Suit  by  Mary  A.  Bishop  and  Jeannette 
M.Bradley  to  compel  Edward  B.,JnhnH., 
and  Arthur  H.  Howarth  to  pay  a  mort- 
gage on  property  devised  to  plaintiffs  by 
the  father  of  all  the  parties.  From  a  judg- 
ment for  plaintiffs,  defendants  appeal. 

J.  W.  AlUag,  tor  appellants.  H.  Stod- 
dard,  for  appdlees. 

LooMiB,  J.  The  plaintiffs,  Mary  A.  Bish- 
op and  Jeannette  M.  Bradley,  are  the 
daughters,  and  the  defendants,  Edward 
B.,  John  H.,  and  Arthur  M.  Howarth,  the 
sons,  uf  the  late  John  H.  Uuwartb,  o' 
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New  Haven,  who  died  on  the  7tb  day  of 
July,  1885,  leaving  a  will  executed  April  8, 
1878,  with  a  codicil  executed  November  10, 
1884.  The  following  Is  a  copy  of  the  will : 
"I,  John  H.  Howarth.of  the  town  of  New 
Haven  and  atate  of  Connecticut,  do  make 
cuid  publish  this,  my  last  will  and  testa- 
ment: I  give,  deviRe,and  bequeath  to  my 
three  sons,  Edward  R.  Howarth,  John  H. 
Euwartfa,  Jr.,  and  Arthur  M.  Howarth, 
my  store  No.  243  Chapel  street.  In  the  city 
of  New  Haven,  Including  the  buildings  and 
the  lot  of  land  on  which  they  stand ;  and 
also  the  stock,  fixtures,  notes,  accoun:a, 
and  all  other  property  thereto  appertain- 
ing, after  payment  of  my  dftbts,  which  are 
to  be  paid  from  said  personal  property;  to 
bold  said  real  and  personal  property  to 
them  and  their  heirs  forever,  in  equal 
shares:  provided,  however,  and  said  de- 
vise of  the  land  and  buildings  is  upon  con- 
dition, that  my  said  sons  shall  pay  to  my 
beloved  wife,  Ann  M.  Howarth,  the  sum  of 
five  doUarq  per  week,  and  all  the  taxes  up- 
on the  proi>erty  hereinafter  g^ven  to  her, 
daring  her  natural  life.  I  give  and  devise 
to  my  said  wife.  Ann  M.  Howarth,  in 
addition  to  the  above  provision  for  her, 
the  use,  Income,  and  improvement  of  my 
two  houses  and  lots  of  land,  Nos.  24  and 
26  Fair  street,  in  the  city  of  New  Haven, 
and  of  all  the  remainder  of  my  personal 
property  during  her  natural  life,  in  lieu  of  all 
her  other  claims  on  my  estate.  After  the 
death  of  my  said  wife,  I  give  and  devise  my 
said  house  and  lot  No:  24  Fair  street.  New 
Haven,  to  my  daughter  Mrs.  Mary  A.  Bish- 
op, and  her  heirs,  forever;  and  I  give 
and  devise  my  other  house  and  lot.  No. 
26  Fair  street,  after  the  death  of  my  said 
wife,  to  my  daughter  Mrs.  Jeannette 
Bradley,  and  her  heirs,  forever,  they  to 
assume  all  taxes  and  expenses  of  said 
property  from  that  time:  provided,  how- 
ever, that  In  case  either  of  them  should  die 
before  my  said  wife,  leaving  no  children, 
the  house  and  lot  devised  to  her  shall  be- 
long to  all  my  remaining  children  equally, 
and  their  heirs,  forever.  All  the  personal 
property  of  which  my  wife  has  the  life  use 
I  give  after  her  death  to  all  my  children, 
to  be  equally  divided  between  them.  I 
appoint  my  said  wife,  Ann  M.  Howarth, 
the  executrix  of  my  will.  New  Haven, 
April  8th.  1878.  J.  H.  Howarth.  [i..  s.]  " 
The  following  is  a  copy  of  the  codicil:  "I, 
John  H.  Howarth,  of  New  Haven,  Conn., 
do  make  and  publish  the  following  codi- 
cil to  my  will,  dated  April  Sth,  1878 :  Since 
the  making  of  said  will  my  store  in  Cbapfil 
street  having  been  mortgaged  by  me  to 
obtain  money  to  discharge  my  obligation 
to  Christ  Church,  In  West  Haven. In  the 
town  of  Orange,  as  bondsman  for  William 
N.  'Barnett,  which  ultimately  occasioned 
my  becoming  the  owner  of  a  house  and  lot 
of  land  on  the  comer  of  Campbell  avenue 
and  Main  street.  In  said  West  Haven,  I 
hereby  give  and  devise  said  land  in  West 
Haven,  with  the  buildings  thereon,  to  my 
three  sons,  Edward  R.  Howarth,  John  H. 
Howarth,  Jr.,  and  Arthur  M.  Howarth, 
all  of  New  Haven,  and  their  heirs,  forever, 
in  equal  shares.  My  will  Is  hereby  con- 
firmed. New  Haven,  Nor.  10th,  1884.  J. 
H.  HowAitTH.  [l.  8.]"  The  two  Fair- 
Street  houses  devised  to  the  widow  for  life, 
T.22A.no.9— 28 


and  then  to  the  two  daughters  In  fee,  were 
aninenmbered  at  the  date  of  the  will,  and 
were  valued  at  $4,500.  Afterwards,  but 
before  the  date  of  the  codicil,  the  testator 
borrowed  the  sum  of  f2,000  to  furnish 
additional  capital  for  the  Chapel-Street 
store,  and  secured  it  by  a  mortgage  of  the 
Fair-Street  property,  which  Is  still  out- 
standing, and  constitutes  the  debt  in  con- 
troversy, and  to  compel  the  payment  of 
which  by  the  defendants  this  suit  is 
brought. 

For  many  years  prior  to  the  making  of 
the  will  thetestator  had  owned  theChapel- 
Street  store,  and  bad  carried  on  there  a 
retail  trade  in  boots  and  shoes,  and  he  bad 
employed  in  the  business  bis  three  sons, 
the  defendants,  from  their  boyhood. 
When  the  will  was  executed  the  value  of 
the  Chapel-Street  store  was  about  $16,000, 
and  It  was  subject  to  a  mortgage  of  $2,500. 
The  finding  gives  a  history  of  the  business 
of  the  store,  and  Its  results;  also  a  state- 
ment of  the  valuation  of  the  different  Items 
of  property  and  the  amount  of  liabilities. 
It  appears  that  the  testator  had  at  his 
death  thefollowing  items  of  tangible  prop- 
erty, to- wit: 

Chapel-Street  store,  worth $16,000  00 

Campbell- Avenue  property ,worth 8,600  00 

Fair-Street  property,  worth 4,500  OO 

Stock  of  goods  in  Cnapel-Street  store, 

worth. 6,278  24 

Cashinbank. 1,922  86 

Book-accounts,  good 641  45 

Two  shares  of  Derby  Byroad  stock,  at 

$25  each,  worth SO  00 

Household  famltnre,  eto 190  70 

Total $87,076  74 

But  as  the  last  two  items,  $50  and  $190.- 
70,  were  given  to  the  wile  for  life,  with 
remainder  to  all  the  children  equally, 
those  sums,  amounting  to  $240.70,  may  be 
deducted,  leaving  a  balance  of  $.%,8S6.04 
disposed  of  by  the  will  to  the  testator's 
children.  The  liabilities  of  the  testator  9t 
his  death  were  (If  we  include  the  $17,109.46 
in  notes  given  by  the  defendants)  as  fol- 
lows, to-wlt : 

Said  merchandise  notes $17,109  40 

Mortgage  deed  secured  on  Chapel-Street 

property 7,000  00 

Mortgage  deed  secured  on  Fair-Street 

property 9,000  00 

Tazas 650  06 

Funeral  expenses 285  91 

Total  liabilities $27,046  48 

Leaving  a  balance  of  assets  over  liabili- 
ties of $9,790  61 

The  defendants  take  under  the  will  the 
following  Items  of  property,  to-wlt : 

Chapel-Street  property,  worth $16,000  OO 

Campbell- Avenue  property,  worth 8,500  OO 

Stock  of  goods,  etc.,  in  Chapel-Street 

store 5,272  24 

Cash  in  bank 1,922  35 

Good  book-accounts. 641  4ft 

Total $32,886  04 

Counsel  on  both  sides  In.  their  briefs 
have  made  elaborate  computations,  based 
on  the  data  given  in  the  finding,  to  show, 
on  the  one  hand,  that  there  was  in  fact 
nearly  an  equal  division,  and,  on  the 
other,  that  there  will  be  inequality  in  fa- 
vor of  the  daughters,  unless  they  are  re- 
quired to  assume  and  pay  thedebt  in  ques- 
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tlon.  Several  itemp  eBsential  to  an  accu- 
rate computation  are  not  toand,  as,  for  In- 
stance, the  value  of  the  good- will  of  the 
Chapel-Street  Btore  given  to  the  sons,  and 
the  Impairment  of  the  market  value  of  the 
Fair-Street  property  given  to  the  daugh- 
ters, arising  from  the  fact  that  it  was  sub- 
ject to  The  life-use  of  their  mother.  Wheth- 
er it  was  the  intention  of  the  testator  to 
make  an  equal  division  does  not  clearly 
appear.  In  two  provisions  of  the  will  for 
the  distribution  of  a  limited  amount  of 
property,  one  depending  on  an  uncertain 
.contingency,  an  equal  division  was  pro- 
vided for.  The  point  is  not  one  of  con- 
trolling importance,  and  we  have  not  ar- 
rived at  any  very  deflnite  conclusion  in  re- 
gard to  it.  It  is  manifest  that  the  testa- 
tor intended  that  the  sons  should  have 
the  store  property,  so  that  they  might 
continue  the  bnsiness  at  the  old  stand. 
But,  as  that  constituted  the  bulk  of  his 
estatey  we  fully  believe  that  he  intended  to 
put  the  burden  of  the  debts  on  the  same 
property,  in  order  to  exonerate  the  por- 
tion given  to  the  daughters,  and  thereby 
to  reduce  the  apparent  inequal)l:y  as  far 
as  practicable.  Although  the  finding 
shows  that  the  defendants  conducted 
themselves  in  all  respects  precisely  as 
they  would  have  done  had  their  conduct 
been  impelled  by  a  conscious  personal  ob- 
ligation to  pay  the  debts  of  the  testator 
out  of  the  personal  estate  bequeathed  to 
them,  yet  It  is  undoubtedly  true  that  con- 
duct alone  will  not  furnish  a  sufiicieut 
foundation  tor  the  legal  obligation  upon 
which  the  complaint  Is  based.  As  a  prac- 
tical construction  of  the  will  by  an  inter- 
ested party  it  may  be  considered,  but  to 
be  efflcacions  it  must  relate  to  and  take 
hold  of  some  provisions  of  the  will.  An 
acceptance  of  a  benefit  under  a  will  ac- 
cepts also  the  burden  which  the  will  has 
connected  with  such  benefit.  Therefore 
the  controlling  question  in  this  case  is 
whether  the  will,  either  expressly  or  by 
fair  implication,  imposed  on  the  defend- 
ants the  duty  to  pay  the  debts  of  the  tes- 
tator if  they  should  take  the  property  be- 
queathed. 

It  must  be  conceded  at  the  outset  that 
a  personal  obligation  to  pay  the  debts  is 
not  in  terms  imposed  on  the  defendants, 
but  the  scheme  of  the  testator  and  the 
the  entire  will,  taken  in  connection  with 
the  circumstances,  furnish  ground  for  a 
titrong  implication  that  such  was  the  In- 
tention of  the  testator.  In  the  first  place, 
there  can  be  no  doubt  that  the  testator 
intended  to  cast  the  entire  burden  of  the 
4lebts  on  the  property  which  the  will  gives 
to  the  defendants.  This  could  hardly  be 
-questioned,  even  if  the  last  clause  which 
specifies  the  property  which  was  to  bear 
the  burden  had  been  omitted,  and  the  will 
had  simply  given  to  his  three  sons  the 
Chapel-Street  store,  and  all  the  personal 
property  appertaining  thereto  as  de 
scribed,  adding  only  the  words, "  after  pay- 
ment of  my  debts. "  We  could  not  then 
have  understood  that  the  testator  meant 
that  the  debts  were  first  to  be  paid  by  the 
executor,  in  the  ordinary  way,  out  of  the 
general  property  and  assets  of  the  estate, 
but,  on  the  contrary,  that  the  payment 
was  to  be  made  exclusively  from  the  proi>- 


erty  bo  devised  and  bequeathed.  But  the 
testator  putthematter  beyond  all  contro- 
versy by  adding,  after  the  word  "debts," 
the  words,  "  which  are  to  be  paid  from 
said  personal  property."  No  other  per- 
sonal property  than  that  bequeathed  to  the 
sons  can  possibly  be  referred  to  in  that 
passage.  If  the  contention  of  the  defend- 
ants is  to  prevail,  and  the  daughters  are 
compelled  to  pay  the  debt  of  the  testator 
secured  by  mortgage  on  the  property  de- 
vised to  them,  the  result  must,  as  it  seems 
to  us,  contravene  the  provisions  of  the 
will,  and  do  violence  to  the  testator's  in- 
tention. 

The  defendants' counsel,  however,  would 
avoid  this  conclusion  by  the  claim  that 
mortgages  of  this  kind  are  not  "debts," 
within  the  meaning  of  the  term  as  used  by 
the  testator.  But  did  not  the  testator  in- 
tend that  hlB  sons  should  pay  the  mort- 
gage debt  on  the  Chapel-Street  storo,— the 
only  debt,  so  far  as  the  finding  discloses, 
that  was  on  the  store  property  when  the 
original  will  was  made?  If  one  mortgage 
debt  is  to  be  Included,  upon  what  princi- 
ple can  the  other  be  excluded  ?  The  tes- 
tator's language  was  not  qualified  in  any 
manner.  He  required  the  payment  of  "his 
debts, "  which  meant  all  bis  debts,  without 
distinction ;  and  had  he  been  disposed  to 
discriminate,  if  we  may  }udge  by  the  tenor 
of  his  will,  the  debt  in  question,  wbiob 
was  contracted  for  the  sole  benefit  of  the 
store,  -would  have  been  the  last  one  to  be 
excluded  from  the  provision  as  to  pay- 
•ment.  Moreover,  the  law  is  undoubtedly 
BO  that  a  general  direction  in  a  will  to  pay 
the  testator's  dnbtn,  without  words  of 
restriction,  must  mean  all  debts,  whether 
secured  by  mortgage  or  unsecured.  2 
Williams,  Ex'rs,  (6  Amer.  Ed.)  1077;  3 
Williams,  Ex'rs,  1795-1799;  Allen  v.  Allen, 
30  Beav.  40.1;  Stone  v.  Parker,  1  Drew.  & 
S.  212;  Maxwell  v.  Maxwell,  23  Law  T. 
.S25.  Butwbo  was  to  pay  thedebtB?  The 
will  does  not  expressly  say.  Either  the 
sons  or  the  executor  were  In  the  mind  of 
the  testator.  But  the  sons  only  were 
named  In  connection  with  this  clause:  "I 
give,"  etc.,  "to  my  three  sons  [naming 
them]  my  Btoro,  No.  243  Chapel  street. 
In  the  city  of  New  Haven,  Including  the 
buildings,  and  the  lot  of  land  on  which 
they  stand ;  and  also  the  stock,  fixtures, 
notes,  accounts,  and  ail  other  property 
thereto  appertaining,  after  payment  of 
my  debts,  which  are  to  be  paid  from  said 
personal  property. "  It  seems  most  rea- 
sonable to  suppose  that  the  father  con- 
templated that  the  sons,  rather  than  the 
executor,  would  attend  to  this  duty.  The 
sons  were  in  the  store  when  the  will  was 
made,  and  bad  been  from  their  boyhood, 
and  the  will  shows  the  father's  strong  de- 
sire that  what  had  been  bis  own  life-work 
should  become  theirs  also,  tobecontlnued, 
too,  at  the  old  stand,  and  that  the  conti- 
nuity of  the  business  should  not  be  inter- 
rupted by  his  own  death.  It  must  have 
been  manifest  to  him  that,  if  the  executrix 
was  to  take  possession  of  and  sell  the 
property  in  the  store  to  pay  the  debts  in 
the  ordinary  way,  it  would  be  a  most  dis- 
astrous interruption  to  the  business,  if  It 
did  not  destroy  it  altogether ;  white,  on 
the  other  hand,  it  the  suns  were  to  pay 
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the  debtii  In  the  course  of  their  huelnesB,  It 
wunld  be  likely  to  ^o  on  precisely  as  it 
bad  betore  bis  death.  The  flnding  shows 
that  after  December  81, 1877,  the  defend- 
ants conducted  the  business  practically  as 
their  own.  At  that  date  they  commenced 
to  assume  the  trade  debts,  at  least  to 
some  extent,  and  at  the  death  of  the  tes- 
tator there  was  outstandinfc  in  notes 
signed  by  them  a  little  over  $17,000.  It  Is 
to  be  presumed  that  the  testator  had  some 
knowledge  of  this  course  of  business  when 
be  made  his  will,  and  when  he  reaffirmed 
It  by  the  execution  of  the  codicil.  It  so.  It 
was  most  natural  for  him  to  assume  that 
the  sons 'would  attend  to  the  payment  of 
the  debts. 

The  argument  attempted  to  be  derived 
from  the  fact  that  at  the  testator's  death 
the  personal  property  was  Insufficient  to 
pay  the  debts  is  not  a  legitimate  one  to 
disprove  the  fact  that  he  intended  to  have 
tbe  debts  so  paid  when  he  made  the  will 
and  codicil.  The  question  Is  simply  what 
tbe  testator  thought  and  intended,  when 
he  executed  the  will  and  codicil,  in  view 
of  bis  knowledge  of  facts  then  existing, 
and  not  what  he  might  have  thought  In 
view  of  n  different  state  of  facts  subse- 
quently arising.  There  is  nothing  in  tbe 
finding  to  show  that  the  property,  at  the 
time  the  will  was  made,  was  insnfflcient  to 
pay  the  debts.  The  testator  thought  It 
itnQIoient,  and  intentionally  imposed  upon 
it  the  burden  of  all  the  debts.  The  duty 
to  pay  was  put  upon  the  defendants  if 
they  took  the  property,  and  the  fact  that 
Its  value  was  less  than  the  amount  of  the 
debts  is  immaterial. 

In  the  course  of  the  argument  for  the  de- 
fendants, our  attention  was  called  to  a 
distinction  between  provisions  for  the 
payment  of  debts  and  provisions  for  the 
payment  of  legacies;  and  it  v^as  rightly 
claimed  that  a  testator  cannot  be  sup- 
posed to  have  any  anxiety  in  respect  to 
tbe  payment  of  creditors,  because  the  law 
will  take  care  of  them,  irrespective  of  tbe 
provisions  of  the  will.  But,  although  the 
distinction  is  correct,  it  has  no  force  as 
applied  to  this  case,  for  the  reason  that 
the  testator's  stile  object  in  providing  for 
the  payment  of  the  debts  was  to  adjust 
and  equalize  tbe  legacies  as  between  the 
beneficiaries,  and  not  to  benefit  the  credit- 
om  at  all.  And  this  suggests  another 
consideration,  which  furnishes  strong 
support  for  the  construction  of  tbe  will 
we  have  adopted.  The  schenieof  the  will, 
as  it  lay  iu  the  mind  of  the  testator,  plain- 
ly appears.  There  were  two  classes  of 
beneficiaries  equally  near  tothedonor,  and 
two  classes  of  property  well  adapted  to 
the  wants  of  each  class^'  On  the  one  hand 
were  tbe  widow  and  the  two  daughters 
and  the  Fair-Street  dwelling-houses;  and 
on  the  other  hand  were  the  three  sons, 
who  had  always  been  associated  with  the 
testator,  their  father,  in  business,  and  the 
Chapel-Street  store  and  store  property, 
where  tbe  business  had  always  been  car- 
ried on.  and  was  then  being  carried  on 
by  the  sons.  This  division  was  most 
natural,  and  any  other  would  have  been 
most  unnatural.  The  difficult  problem 
was  to  equalize  the  gifts,  if  made  In  that 
way.    The  great  .bulk  of  the  property  be- 


longed to  the  Chapel-Street  store,  and  tbe 
debts,  too,  were  connected  with  that  bus- 
iness. While  the  testator  might  not  have 
designed  any  exact  equality,  yet  a  very 
fair  division  seemed  praeticabie  by  exon- 
erating the  Fair-Street  property  entirely 
from  the  debts,  which  could  be  accom- 
plished by  Imposing  the  burden  wholly 
upon  the  Chapel-Street  property,. to  be 
taken  by  the  sons.  The  codicil,  executed 
in  1884,  contains  nothing  that  can  impair 
In  the  least  the  argument  for  tbe  plaintiffs, 
but,  ou  the  contrairy.  It  materially 
strengthens  it.  After  adopting  thescheme 
referred  to,  and  after  the  original  will  was 
executed,  the  testator  was  conipell*^  to 
meet  a  very  heavy  obligation  arising 
from  his  being  surety  for  another  on  a 
bond.  To  meet  this,  he  was  under  the 
necessity  of  putting  an  additional  mort- 
gage of  f  7,500  on  the  Chapel-Htreet  store. 
But,  having  obtained  some  security  for 
this  obligation,  he  thereby  became  the 
owner  of  a  house  and  lot  in  West  Haven, 
which  tbe  codicil  devised  to  his  sons,  in 
addition  to  the  Chapel-Street  property 
first  given  to  them.  Why  was  this  last 
gift  made?  His  own  explanation  sug- 
gests the  answer.  Manifestly  because  the 
burden  on  the  Chapel -Street  property  had 
been  so  greatly  increase:!.  But  why  com- 
pensate the  sons  on  this  account  if  they 
were  not  required  to  pay  the  additional 
as  well  as  the  orlgrinal  debts?  It  seems 
certain  that  the  testator  fully  believed 
that  he  had  imposed  the  burden  of  pay- 
ing the  debts  upon  his  sons.  And  hf>  still 
leaves  the  burden  on  them  withont  any 
change,  for  the  codicil  concludes  by  re- 
affirming the  will  as  first  made,  and  the 
original  scheme  remains  tbe  same  iu  sub- 
stance. The  fact  that  no  allusion  was 
made  to  the  mortgage  on  the  Fair-Street 
property  does  not  change  the  proper  In- 
terpretation of  the  testator's  acts  or  of 
his  will  in  the  slightest  degree.  The  tes 
tator  knew  that  the  money  raised  by  that 
mortgage  had  gone  for  the  benefit  of  the 
sons,  and  while  on  the  one  hand  it  la- 
creased  by  BO  much  the  debts  they  were  to 
pay,ou  the  other  itlncrensed  equally  their 
means  of  paying;  and,  as  burden  and 
benefit  were  equal.  It  required  no  explana- 
tion and  no  different  adjustment.  Theob- 
llgation  originally  imposed  still  remained 
on  the  sons,  if  they  took  the  property,  to 
pay  all  the  debts  ;  and,  toaroid  all  doubt. 
It  was  relmposed  by  affirming  the  origi- 
nal will  after  all  tbechanges  that  had  tak- 
en place.  That  the  questions  in  this  case 
are  close  and  difficult  ones  to  determine, 
and  that  our  conclusion  has  been  reached 
after  much  hesitation,  we  frankly  con- 
cede. But,  In  view  of  the  considerations 
suggested,  we  are  of  the  opinion  that  it 
fnlly  accords  with  the  intention  of  the 
testator  to  interpret  his  will  as  if  It  con- 
tained after  the  word  "debts,"  In  tbe 
clause  under  discussion,  the  omitted 
words  "by  them,"  thus  imposing  a  per- 
sonal obligation  on  tbe  sons  to  be  made 
binding  In  rase  of  their  acceptance  of  the 
legacy.  And  that  there  was  such  accept- 
ance is  placed  l>eyond  all  controversy  by 
the  finding,  which  is  as  follows:  "And 
thereupon,  upon  his  [the  testator's] 
death,   tbe   defendants,   tbe   three    sons, 
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with  full  knowledge  of  tbe  existence  and 
contents  ot  said  will  and  Its  codicil,  took 
poBsesBlon  ot  said  store  and  the  boRiness, 
■  and  said  store  property,  and  the  Camp- 
bell-Avenue  property  in  West  Haven,  and 
all  of  the  property  devised  and  beqneathed 
to  them  by  said  will  and  codicil,  as  their 
own  property,  and  thereafter  took  ex- 
clusivenontrol  of  said  business,  and  con- 
tinued to  run  it  as  their  own  exclusive 
and  absolute  property,  and  have  cun- 
tinaed  so  to  do  down  to  the  present  time, 
claiming  to  own  all  of  said  property  ab- 
solutely and  in  fee-simple."  Upon  thecon- 
structlon  of  the  will  which  wehave  adopt- 
ed, it  will  also  follow  that  the  defendants 
will  not  be  entitled  to  a  new  trial,  even 
thongh  the  rulings  of  the  trial  court  in  ad- 
mitting or  rejecting  evidence  were  errone- 
ous, if  it  also  appears  that  the  facts  to  be 
proved  or  disprqved  by  such  evidence 
could  not  change  such  construction  or 
materially  affect  the  result.  Clearly  of 
this  class  were  the  facts  that  the  dnuKh- 
ters  did  not  know  of  the  will  till  after  tbe 
testator's  death ;  that  he  told  the  defend- 
ants not  to  tell  them ;  that  the  testator's 
health  was  extremely  poor;  and  that  the 
attention  of  the  court  was  called  to  the 
feebleness  ot  the  signature.  -The  evidence, 
however,  of  the  daughters'  ignorance  as 
to  the  will  was  offered  by  the  plaintffs, 
and  received  by  the  court,  without  any 
objection  at  the  time  on  the  part  of  the 
defendants.  But,  to  obviate  the  supposed 
force  of  the  evidence,  the  defendants 
oflered  to  show  that  the  testator  request- 
ed them  not  to  tell  their  sisters  in  regard 
to  the  will,  which  evidence  the  court 
would  not  receive;  and  they  now  assign 
for  error  both  the  admission  of  the  evi- 
dence not  objected  to,  and  the  rejection  ot 
the  evidence  oflered  in  reply. 

Now,  as  already  suggested,  the  igno- 
rance of  the  sisters  in  regard  to  the  will, 
considered  as  an  independent  fact,  could 
have  no  possible  bearing  upon  the  ques- 
tion of  construction,  nor  upon  the  ques- 
tion as  to  the  defeudanta'  knowledge  of 
the  wlll,nor  could  the  offered  explanation 
affect  either  of  those  questions.  Had  an 
intentional  concealment  been  charged  in 
order  to  affect  the  credibility  of  the  wit- 
ness, the  reason  for  such  concealment 
might  have  been  admissible  in  reply.  But 
obviously  the  plaintiffs  were  relying  upon 
tbe  truth  of  what  the  witness  testifled  to 
as  a  part  of  their  case,  and  did  not  design 
to  impair  his  credibility.  If  it  implied 
anything  that  might  have  excited  tbe  prej- 
udice of  tbe  trial  judge,  it  certainly  could 
not  have  affected  either  of  the  two  con- 
trol ling  features  of  the  case  which  we  have 
mentioned.  Theknowledgeof  all  the  essen- 
tial facts  on  the  part  of  the  defendants 
was  most  amply  proved.  Indeed,  counsel 
for  the  defendants  in  their  brief  complain 
because  the  court  allowed  such  particu- 
larity of  proof  when  the  fact  was  virtually 
admitted.  It  was,  however,  relevant  to 
the  plaintiffs' case  to  showthatthedefend- 
ants  knew  of  the  will  and  its  contents, 
and  bad  most  intimate  knowledge  of  the 
testator's  affairs,  when  they  accepted 
the  provisions  of  the  will ;  and  the  evidence 
oOered  and  received  to  the  effect  that  the 
defendants  procured  the  will  to  be  drawn, 


and  were  present  when  it  was  drawn, 
and  when  It  was  executed,  was  most  per- 
tinent to  show  snch  knowledge.  If  there 
was  an  unnecessary  amount  of  pertinent 
evidence  allowed  when  the  fact  was  even 
admitted,  that  is  no  reason  why  there 
should  be  another  trial,  but  directly  the 
contrary.  The  defendants  also  complain 
because  they  were  not  permitted  to  show 
by  oral  evidence  the  actual  Intent  of  tbe 
testator  in.  regard  to  the  payment  ot  the 
mortgage  debt  now  in  question,  and  also 
their  own  understanding  In^  regard  to  it. 
Tbe  law  In  such  a  case  as  this  commits 
tbe  intent  of  the  testator  to  tbe  written 
language  contained  in  the  ^111,  aided,  if  it 
may  be.  by  the  surrounding  circumstan- 
cos;  butsuch  intent  was  never  committed 
to  the  keeping  of  the  defendants,  and  can- 
not be  Interpreted  by  their  own  under- 
standing of  the  matter.  There  are  a  few 
exceptional  cases  where  the  specific  Intent 
of  the  testator  may  be  shown  by  extrinsic 
evidence.  This  very  clearly  is  no  such 
case.  It  is  also  assigned  for  error  that 
the  court  excluded  an  answer  to  the  ques- 
tion asked  of  one  of  the  defendants,  how 
long  it  bad  been  the  intention  of  the  testa- 
tor to  give  the  store  property  to  the  de- 
fendants. The  ostensible  reason  for  this 
evidence  was  by  way  of  reply  to  the  evi- 
dence offered  by  tbe  plain  tlOs  as  to  the 
feebleness  of  the  signature  ot  the  testa- 
tor in  executing  his  will.  The  evidence  in 
chief,  to  which  this  was  an  attempted  re- 
ply, was  doubtless  oOered  to  lay  tbe  foun- 
dation tor  the  inference  that  the  defend- 
ants knew  all  about  the  will  because  the 
whole  transaction  was  at  their  sugges- 
tion ;  but  the  reply  assumes,  contrary  to 
the  tact,  that  the  issue  was  one  of  undoe 
influence  or  want  of  capacity  to  make 
will.  There  can  be  no  such  issue  in  this 
action.  Both  parties  affirm  the  valldil^ 
of  the  will  in  every  respect. 

There   was   no  error  in  the  judgment 
complained  of.    The  other  Judges  concur. 


(S9  Conn.  6M) 

Brown  v.  Throop. 

{Su/preme  Court  of  Errors  of  ConnecMout   Jan. 
7, 1891.) 

Statute  of  Vbjlvdb — Aorbbment  not  to  bb  Psb- 

FOKMED  IN  A  YbaB. 

An  agreement  by  a  tenant,  made  at  the 
time  ol  taking  possession  of  a  farm,  that  in  con- 
sideration 3l  his  hanng  the  ioe  then  in  the  ice- 
house he  would  refill  it,  and  leave  as  much  ioe 
in  it  when  he  went  away  as  there  then  was,  Is 
not  within  the  provision  of  the  statute  of  frauds 
that  no  action  shall  be  maintained  on  an  agree- 
ment not  to  be  performed  within  a  year  from  the 
mailing  thereof  unless  it  t>e  in  writing. 

Action  by  Qeorge  Brown  against  George 
Throop  tor  balance  ot  account.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 

R.  E.  Hall.tor  appellant.  B.  B.  Gmvea, 
for  appellee. 

Andrews,  C.  J.  This  is  an  appeal  from 
a  judgment  rendered  by  the  court  of  com- 
mon pleas  in  Litchfield  county.  Three 
reasons  of  appeal  are  given  in  the  record. 
Only  one  is  pursued  in  this  court;  the 
others  may  be  disregarded.  Tbe  one 
argued  here  is  that  "the  court  ened  iu  ad- 
mitting, against  the  objection  of  the  de- 
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fendant,  the  evidence  of  James  E.  Brown 
In  relation  to  tbe  agreement  between  tbe 
plalntin  and  defendant  in  regard  to  leav- 
ing ice  in  the  ice-house  when  the  plaintiff 
went  away,  made  In  the  month  of  March, 
1887. "  The  plaintiff  had  had  possession  ol 
and  carried  on  a  farm  belonging  to  the  de- 
fendant under  a  contract  in  writing— be- 
ing substantially  a  letting  and  hiring  on 
Bharee— from  April  1, 1887,  to  April  1, 1888, 
and  by  a  renewal  till  April  1, 1889,  when 
he  left.  The  parties  disagreed  about  their 
accounts,  and  this  suit  was  brought. 
Each  party  eied  a  bill  of  particulan*  con- 
taining a  great  number  of  items.  The  de- 
fendant in  his  bill  had  charged  the  plain-. 
tlB,  under  the  date  of  February  5, 1887,  the 
sum  of  f2U.70  "for  getting  ice."  It  ap- 
peared that  when  the  plaintiff  took  pos- 
session of  tbe  farm  on  the  1st  day  of  April, 
18§7,  the  ice-house  thereon  was  (illed  with 
ice.  This  the  plaintiff  used  during  his  oc- 
cupancy of  tbe  farm,  and  retlUed  the  Ice- 
house witb  other  ice;  and  when  be  left  the 
premises  on  the  Ist  day  of  April,  1889,  the 
ice-house  was  l^ft  as  full  ol  Ice  as  it  was 
when  be  took  possession.  Tbe  charge  of 
f  23.70  was  for  getting  the  ice  that  was  in 
the  ice-house  at  the  time  the  plaintiff  took 
possession  of  the  farm.  The  written  con- 
tract contaiued  no  reference  to  tbe  ice  then 
in  tbe  ice-bouse,  nor  to  any  refilling  of  it 
witb  ice.  To  show  that  tbe  defendant 
was  not  entitled  to  make  said  charge  or 
to  recoversaid  sura  of  money,  the  plaintiff 
called  James  E.  Brown  as  a  witness,  who 
testified  that  he  was  present  upon  the  de- 
fendant's premises  before  the  execution  of 
the  written  contract,  some  time  in  the 
month  of  March,  1887,  with  the  plaintiff 
and  defendant,  and  beard  them  agree  that, 
as  tbe  defendant  bad  then  filled  tbe  ice- 
honse  upon  the  premises  in  qaestion,  the 
plaintiff  should  have  tbe  same  without 
charge,  provided  he  refilled  tbe  ice-house, 
and  left  as  much  ice  in  it  when  he  went 
away  as  there  was  then  in  it.  Tbedefend- 
ant  objected  to  tbe  evidence  on  tbe  ground 
that  it  offended  against  that  clause  of  the 
statute  of  frauds  which  provides  that  no 
action  shall  be  maintained  upon  any  agree- 
ment that  Is  not  to  be  performed  within 
one  year  from  the  making  thereof,  unless 
it  be  in  writing,  etc.  The  objection  was 
not  well  taken,  and  was  properly  over- 
ruled. There  was  no  attempt  to  show  an 
agreement  not  to  be  performed  within  a 
year.  The  testimony  of  tbe  witness  was 
that  the  plaintiff  was  to  refill  tbe  ice- 
house, and  leave  as  much  ice  in  it  when  he 
went  away  as  there  then  was.  Tbe  de- 
fendant, in  bin  objection  and  in  his  argu- 
ment, quotes  only  the  latter  part,  as 
though  tbe  fact  of  leaving  the  fce-house 
filled  at  the  end  of  the  year  was  the  whole 
of  the  agreement.  On  the  contrary.  It 
was  not  tbe  whole  of  tbe  agreement,  nor 
was  it  tbe  essential  part  of  tbe  agreement 
The  real  thing  agreed  to  be  done  was  the 
refilling  tbe  Ice-bouse  witb  Ice,  so  that  at 
tbe  end  of  the  term  it  could  be  left  filled. 
Tbe  ice-house  ronld  not  be  left  full  of  ice 
on  tbe  Ist  day  of  April  unless  It  had  been 
previously  filled.  It  could  not  be  filled  ex- 
cept during  tbe  season  lor.  ice,  and  that 
was  within  a  year.  In  respect  to  the 
charge  for  getting  the  ice,  Mr.  Tbroop 


was  the  actor.  He  was  the  plaintiff  and 
Mr.  Brown  was  tbe  defendant.  Mr. 
Tbroop  asserted  that  such  a  condition  of 
things  existed  as  entitled  blm  to  charge 
Mr.  Brown  for  getting  tbe  ice  which  was 
in  the  ice-house  when  Mr.  Brown  came  on- 
to the  farm.  Mr.  Brown  denied  that  any 
such  state  of  things  existed.  He  insisted 
that  there  was  a  totally  different  state  of 
facts.  It  the  evidence  to  show  Mr. 
Throop's  contention  be  admissible,  then 
Mr.  Brown's  evidence  must  be  equally  ad- 
missible, for  they  both  relate  to  the  same 
transaction.  It  would  be  a  strange  nse  of 
the'  statute  framed  to  prevent  frauds  to 
hold  that  it  permits  one  side  of  an  agree- 
ment to  be  proved,  but  forbids  the  other 
side  to  be  shown.  There  is  no  error  in  the 
Judgment  appealed  from.  The  other 
judges  concur. 

— — ~"  (G»  CSonn.  ESS) 

Sboninger  et  al.  v.  Peabodt. 

(Supreme  Court  of  Errort  of  ConnecUout.    Dea 
15, 18900 

Saxx  bt  Agent— TJnaitthoiuzbd  Comtraoi — Af- 

PBAI.. 

1.  In  aa  action  to  recover  for  a  piano,  It  ap- 
peared that  plaintiffs'  agent  who  sold  the  piano 
agreed  to  take  part  payment  in  commissions  to 
be  earned  by  defendant  as  broker  of  tbe  agent. 
Held,  that  piaintiJIB  were  not  bound  by  snoh 
payment,  where  they  did  not  know  of  or  ratify 
the  contract. 

3.  The  fact  that  plaintiffs  continued  to  prose- 
cute their  suit  after  they  had  knowledge  of  the 
testimony  of  their  agent,  who  had  absconded, 
that  part  payment  was  to  be  made  in  commis- 
sions, but  which  was  denied  by  defendant.  Is  not 
suffloient  to  charge  them  with  aotnal  Imowledge 
of  the  terms  of  the  sale,  and  they  did  not  thereby 
ratify  it 

8  In  such  case  it  is  not  necessary  to  tender 
the  amount  actually  paid  in  cash,  and  bring  an 
action  in  replevin  for  the  piano. 

4.  Where  a  reversal  Is  asked  upon  a  partic- 
ular ground  of  refusing  a  new  trial,  the  court 
will  not  consider  other  reasons  not  assigned. 

Case  reserved  from  district  court  of  Wa- 
terbury. 

Action  by  Simeon  B.  Sboninger  and  oth- 
ers against  Frederick  A.  Peabody  to  re- 
cover for  a  piano  sold.  Judgment  for  de- 
fendant.   Plaintiffs  appeal.      Reversed. 

S.  W.  Kellogg  and  J.  P.  Kellogg,  for 
plaintiffs.    J.  O^Neill,  for  defendant. 

Carprnter,  J.  When  the  original  case 
was  before  this  court  (57  Conn.  42, 17  Atl. 
Rep.  ^78,)  the  question  was  not  whether 
the  piano  was  sold  to  tbe  defendant,  but 
what  were  the  terms  of  tbe  sale?  Tbe 
sale  was  admitted.  The  pleadings  raised 
no  question  as  to  the  terms  of  sale.  Tbat 
question  arose  upon  the  evidence.  Tbe 
plaintiff's  agent  who  sold  tbe  piano  testi- 
fied tbat  payment  was  to  be  made  in  com- 
missions to  be  earned  by  tbe  defendant 
as  a  broker  in  the  business  of  tbe  agent. 
It  appeared  that  the  defendan  t  paid  975 
in  cash,  that  he  earned  commissions  on 
the  agent's  account  amounting  to  f  185, 
and  that  there  was  ^0  of  the  purchase 
price  still  due.  The  defendant  testified 
tbat  tbe  commissions  were  not  applied  in 
payment,  but  that  the  payments  were  in 
fact  made  in  money.  If  the  defendant 
was  right,  then  he  should  have  been  cred- 
ited with  the  further  sum  of  9186.    It  tbe 
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testimony  of  the  agent  wbh  tme,  and 
that  snm  was  not  paid  In  cash,  but  In 
commissions,  the  plaintiffs  would  nut  be 
bound  by  such  payments,  unless  they  had 
ratified  the  contract  as  to  the  mode  of 
payment.  The  trial  court  disallowed  said 
sum  of  $186.  In  doing  so  the  judjce  must 
have  believed  the  testimony  of  the  agent, 
and  found  that  bo  agreed  to  take  pay  In 
commissions  earned  on  his  private  ac- 
count. It  further  appeared  that  the  plain- 
tiffs had  fall  knowledge  of  this  agreement 
before  they  brought  tbe  snit.  This  court 
held  that  the  court  erred  in  disallowing 
the  sum  of  fl85,  on  the  ground  that 
bringing  the  suit  with  knowledge  affirmed, 
not  only  the  sale,  but  the  terms  of  the 
sale;  that  they  could  not  affirm  the  sale 
and  disaffirm  the  terms,— affirm  in  part 
and  disaffirm  in  part.  When  that  Judg- 
ment was  reversed,  the  proper  thing  for 
the  lower  court  to  have  done,  as  it  now 
seems  to  U8,  was  to  allow  the9185,  and  ren- 
der Judgment  for  the  plaintiff  for  The  bal- 
ance. Then,  if  there  had  been  no  tender, 
the  plaintiffs  would  have  recovered  full 
costs ;  if  there  was  a  tender,  the  defend- 
ant would  have  had  Judgment  for  costs. 
The  precise  nature  of  the  Judgment  ren- 
dered by  the  district  court  does  not  ap- 
pear. The  complaint  for  a  new  trial  al- 
leges, in  general  terms,  that  Judgment  was 
rendered  for  the  defendant.  The  finding 
Is  silent  on  that  subject.  Whatever  may 
have  been  the  form  of  the  Judgment,  it  is 
quite  clear  that  the  plaintiffs  took  noth- 
ing by  their  suit;  for  it  is  distinctly  found 
"that  the  defendant  now  refuses  to  allow 
the  tender  of  $40  allowed  in  bis  answer  in 
the  original  complaint,  or  to  pay  or  al- 
low the  plaintiffs  the  benefit  of  the  same 
in  said  action,  or  in  the  Judgment  there- 
on." As  the  record  then  stood,  even,  the 
Judgment  for  the  defendant  has  the  ap- 
pearance of  being  unjust.  It  being  a  suit 
to  recover  the  admitted  balance  of  the 
purchase  money,  we  can  conceive  of  no 
possible  defense  to  it. 

It  is  contended  in  behalf  of  the  defendant 
that  the  plaintiffs,  by  continuing  to  pros- 
ecute their  suit  after  they  had  knowledge 
of  the  testimony  of  the  agent  as  to  the 
terms  of  the  sale,  thereby  ratified  the  sale 
on  those  terms.  Even  if  that  be  so,  the 
fact  still  remains  that  the  plaintiffs  have 
been  deprived  of  the  balance  of  the  pur- 
chase money  to  which  they  are  clearly  en- 
titled. In  reply  to  this  it  may  be  said 
that  whatever  injustice  has  been  done 
was  done  by  the  judgment;  that  this  is 
an  application  tu  open  that  Judgment  for 
one  specified  ■  reason :  and  that  the  court 
will  not  grant  a  new  trial  on  one  ground 
that  has  been  asked  for  on  another.  That 
Is  doubtless  true ;  nevertheless  the  question 
whether  justice  requires  it  is  necessarily 
Involved  in  every  appllcatiun  for  a  new 
trial.  And  it  is  also  true  that  the  court 
must  be  al)le  to  see  that  it  is  probable 
that  injustice,  if  anj'  has  been  done,  will 
be  remedied  on  another  trial.  If  there 
has  been  no  ratification,  the  plaintiffs  may 
fairly  claim  that  they  should  not  be 
charged  with  the  commissions.  In  that 
event,  the  first  judgment  in  their  favor 
was  right.  If  the  fact  which  appeared  in 
that  record,  and  from  which  a  ratification 


was  inferred,  now  disappears,  it  Is  clear 
that  the  plaintiffs  are  entitled  to  a  new 
trial,  unless  there  is  some  other  fact  In 
the  case  from  which  a  ratification  ought 
to  be  inferred.  That  brings  us  to  the 
question  whether  it  ought  to  be  inferred 
from  the  fact  that  the  plaintiffs  prosecut- 
ed their  suit  after  the  Information  they 
received. 

Knowledge  of  a  fact  is  one  thing;  knowl- 
edge that  one  man  claims  the  fact  to  exist, 
and  another  denies  It,  is  another.  The 
two  things  may  be  followed  by  very  differ- 
ent legal  consequences.  The  law  subjects 
parties  to  the  consequences  of  existing 
facts,  whether  known  to  them  at  the  time 
or  not.  When  a  party  has  absolute  knowl- 
edge of  a  fact,  such  knowledge  may  affect 
some  right,  or  charge  him  with  certain 
legal  consequences;  but,  as  a  matter  of 
law,  will  such  consequences  result  from 
anythlngsbort  of  actual  knowledge?  Will 
the  mere  knowledge  that  one  man  as- 
serts a  thing  and  another  denies  it  be  suf- 
ficient? Will  it  charge  him  with  a  knowl- 
edge of  the  alleged  fact?  If  so,  will  it  not 
with  equal  propriety  charge  him  with 
knowledge  of  Its  non-existence?  Will  the 
law  be  BO  absurd?  The  law  may  well 
hold  parties  responsible  for  facts  when 
those  facts  have  been  Judicially  deter- 
mined. Mistakes  will  sometimes  o(:cur 
in  ascertaining  such  facts,  and  thereby 
Injustice  may  sometimes  result.  That  is 
unavoidable.  But  will  the  law  impute 
knowledge  to  a  man,  and  thereon  found 
a  liability.  In  a  case  where  It  Is  impossible 
for  him  to  know?  The  law  requires  an 
impossibility  of  no  man.  But  the  ques- 
tion does  not  necessarily  arise  here.  The 
suggestion  assumes  what  may  not  be 
true,— that  there  was  such  an  agreement 
as  the  agent  swears  to.  It  may  be  that, 
when  that  matter  is  properly  put  in  issue 
by  the  pleadings,  it  will  be  determlnued 
that  there  was  no  such  agreement;  that 
the  commissions  were  actually  paid  to  the 
defendant  in  cash;  and  that  the  items  in 
the  defendant's  bill  of  particulars  were 
Iiald  in  money.  In  that  event,  the  ques- 
tion of  ratification  is  elimlnuted  from  the 
case.  But  the  agreement,  under  the 
pleadings  as  they  now  stand,  is  only  Im- 
portant as  it  bears  upon  the  question 
whether  the  defendant's  charges  should 
be  allowed  or  disallowed.  If  cash  was 
charged,  and  not  commlRsions,  then  the 
agreement  Is  immaterial.  If  commissions 
were  charged,  and  there  was  such  an 
agreement,  then  the  question  arises,  are 
the  plaintiffs  bound  by  that  agreement? 
Even  then,  it  will  be  observed,  its  effect  Is 
limited  to  the  question  of  allowing  or  re- 
jecting the  defendant's  charges.  It  can- 
not have  the  effect,  as  counsel  seem  to  as- 
sume, to  defeat  the  action.  The  plaintiffs 
sued  on  a  contract;  the  answer  admits  a 
contract ;  and  neither  party  pleads  a  spe- 
cial agreement,  or  claims  one,  except  for 
the  one  purpose  above  named. 

To  return  to  the  question, can  the  plain- 
tiffs repudiate  Day's  agreement  to  take 
pay  in  commissions,  and  thereby  defeat 
the  defendant's  charges?  That  question 
has  not  been  decided,  nnr  has  It  been  dis- 
cussed except  incidentally,  and  we  will  not 
anticipate  It.     That  question,   and  the 
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qnestion  whether  the  plaintiffs  are  entl- 
tied  to  the  amoant  tendered,  have  not 
been  decided.  Aa  the  case  now  stands, 
there  has  been  a  practical  denial  ot  justice. 

We  do  not  assent  to  the  proposition  of 
the  defendant  that,  "If  a  new  trial  were 
granted,  the  plaintiffs  would  be  obliged 
to  discontinue  their  present  action,  re- 
store to  the  defendant  the  money  actually 
paid  by  him  to  the  agent  Day  on  account 
ot  the  piano,  and  then  bring  an  action  of 
trover  or  replevin,"  If  we  did,  we  should 
hesitate  to  advise  a  new  trial  for  that 
purpose.  If  the  present  judgment  would 
foe  a  bar  to  another  action,  possibly  that 
course  would  be  allowable.  In  this  case 
the  plaintiffs  may  elect  to  stand  upon  the 
contract,  whatever  it  may  finally  be  de- 
termined to  be.  If  Bf),  their  failure  to  re- 
scind and  restore  to  the  defendant  the 
money  paid  does  not  stand  in  the  way  of 
granting  a  new  trial. 

The  aefendant,  however,  Interposes  an- 
other objection,  namely,  "that  the  plain- 
tiffs could  have  recovered  only  on  the  con- 
tract set  forth  in  their  complaint.  They 
were  not  entitled  to  recover  on  the  allega- 
tions of  the  defendant."  This  objection 
cannot  avail.  This  is  an  action,  with  the 
common  counts  only,  to  recover  the  con- 
sideration of  a  contract  fully  executed  by 
the  plaintiffs,  aud  not  an  action  upon  a 
special  contract.  80  far  as  tlie  terms  of 
the  contract  are  in  dispute,  they  do  not 
relatn  to  performance  by  the  plaintiffs, 
bat  solely  to  the  mode  aud  terms  of  pay- 
ment. They  cannot  defeat  the  plaintiffs' 
right  to  maintain  the  suit,  although  they 
may  affect  the  amount  to  be  recovered. 
Uur  coocluRlon  is  that  upon  the  amended 
record  ttin  judgment  against  the  plaintiffs 
is  manifestly  unjust,  and  that  probably  the 
result  of  another  trial  would  be  different. 
We  therefore  advise  a  new  trial.  The  oth- 
«v  judges  concurred. 


(80  Conn.  1) 

New  York*  N.  E.  R.  Co.  v.  City  of 
Watbrburt. 

(Supreme  Covrt  of  Errors  of  Oonnedicvi.    Jan. 
6.  1891.) 

KuixoAD  Csossmes— EiairaHT  Uomun— Da.m- 

AOSS. 

Oen.  St.  Conn.  %  3481,  provides  that  vrhen  a 
highway  is  laid  out  across  a  railroad  the  com- 
pany shall  bridge  it,  and  half  tlieexpenseuf  such 
crossing  shall  be  borne  by  the  company  and  the 
other  half  shall  be  paid  to  it  by  the  town,  city, 
or  borough  constrnvting  the  highway.  Hela  that, 
the  charter  ot  the  company  being  subject  to 
amendment.  In  estimating  the  damages  to  which 
the  railroad  company  was  entitled  for  the  talcing 
of  its  land  for  the  highway  the  half  of  the  ex- 
pense of  the  crossing  which  the  law  imposed  on 
the  company  could  not  be  talien  into  account. 

Case  reserved  from  superior  court,  Kew 
Haven  county ;  Fbnn,  J  ndge. 

Application  by  the  New  York  &  New 
England  Railroad  Company  for  a  reassess- 
ment of  damages  for  the  taking  of  land 
for  a  highway  by  the  city  of  Waterbury. 
Th«  case  was  reserved  on  facts  found. 

E.D.  Robbina,  for  plaintiff.  G.  E.  Terry. 
(or  defendant. 

Seymour,  J.  The  legislature  In  the  year 
1883  passed  an  act  "concerning  the  cross- 


ing of  railroads  by  highways."  It  pro- 
vided In  one  of  its  sections  that,  "when- 
ever a  new  highway  or  a  new  portion  of  a 
highway  should  thereafter  be  constructed 
across  a  railroad,  such  highway  or  por- 
tion of  highway  shall  pass  over  or  under 
the  railroad,  as  the  railroad  commission- 
ers shall  direct.  The  company  or  trustee 
operating  such  railroad  ftbali  construct 
such  crossing  to  the  approval  uf  the  rail- 
road commissiuners,  and  may  take  land 
for  the  purposes  of  this  section,  in  the 
manner  now  provided  by  law  for  the  tak- 
ing of  land  by  railroad  companies.  One- 
half  the  expense  ot  such  crossing  shall  be 
borne  by  the  company  or  trustee  con- 
structing the  same,  and  the  other  half 
thereof  shall  be  paid  to  said  company  or 
trustee  l)y  the  town,  city,  or  borough 
which  constructs  said  highway  or  por- 
tion of  highway."  Gen.  St.  §  8481.  After 
the  passage  of  this  act  the  board  of  road 
coinmiSRioners  of  the  city  of  Waterbury, 
upon  due  notice  to  and  after  hearing  all 
owners  of  land  proposed  to  be  taken 
thereby,  laid  out  a  highway  in  said  city, 
called  "  Filth  Street "  which  lay-out  crosses 
the  track  of  the  applicant,  and  includes 
and  takes  therefor  land  in  which  It  has 
«the  estate  in  fee.  By  direction  of  the  rail- 
road commissioners  the  highway  was 
made  to  pass  under  the  railroad.  The 
railroad  company  constructed  the  cross- 
ing to  the  approval  of  said  commissioners 
at  an  expense  of  97,755.19.  One-half  of 
this  sum  has  been  paid  by  the  city,  but 
the  railroad  company  has  demanded  the 
other  half,  and  claims  to  be  entitled  there- 
to. On  July  11, 1S87,  the  board  of  com- 
pensation of  Waterbury  assessed  and  de- 
termined that  the  city  pay  to  the  railroad 
company,  in  full  of  all  damages  over  and 
above  all  benefits  accruing  to  the  appli- 
cant from  the  said  lay-out  and  extension 
of  Fifth  street,  the  sum  of  f  19S,  and  made 
Its  report  accordingly  to  the  court  of  com- 
mon council  of  the  city.  The  report  was 
accepted  and  duly  recorded,  and  said  as- 
sessment of  benefits  and  damages  was 
confirmed  and  adopted  by  the  court  of 
common  council,  and  approved  by  the 
mayor  of  the  city.  Thereupon  the  rail- 
road company  brought  its  application  in 
due  form  for  a  reassessment  of  damages. 
The  superior  court  finds  that  if  said  one- 
bcUf  of  the  cost  ot  conveying  the  railroad 
over  the  highway  which  has  not  been 
paid  to  the  railroad  company  by  the  city 
is  to  be  taken  into  account  and  allowed  in 
estimating  the  damage  to  which  the  com- 
pany is  entitled,  the  damages  are $4,027.59; 
otherwise,  the  damages  are  $250.  The 
question  what  judgment  shall  be  rendered 
upon  the  facts  of  the  case  is  reserved  for  the 
advice  of  this  court. 

The  cbntention  ot  the  railroad  company 
is  that  it  is  entitled  to  claim  and  receive, 
as  part  of  its  damages  for  the  taking  of 
its  land  for  the  highway,  compensation 
for  the  entire  expense  which  it  was  com- 
pelled to  incur  In  constructing  the  cross- 
ing as  directed  by  the  railroad  commis- 
sioners. It  insists  that  the  statute  divid- 
ing the  expense  Is  not  applicable  to  this 
case,  and  that  to  apply  it  and  enforce  it 
would  be  In  violation  of  the  provision  of 
OTir  constitution  that  the  property  of  uo 
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person  shall  be  taken  tor  public  use  with- 
out Just  compensation  therefor. 

The  statute  was  passed,  as  Is  well 
known,  as  part  of  a  general  plan  to  di- 
minish the  number  of  Krade  crossings. 
Of  course  the  legislature  did  not  contem- 
plate, when  it  provided  that  one-half  the 
expense  of  constructing  crossings  under 
its  provisions  should  be  borne  by  the  rail- 
road company,  that  it  in  turn  could  re- 
cover such  half  from  the  town,  city,  or 
borough  constructing  the  highway,  under 
a  claim  for  damages  consequent  upon  the 
exercise  of  the  right  of  eminent  domain 
in  taking  land  of  the  railroad  for  high- 
way purposes.  The  applicant  neverthe- 
less claims  that  the  entire  expense  of  con- 
structing the  crossing  is  damage  incident 
to  the  taking  of  its  land  by  the  condemna- 
tion proceedings,  to  which  It  is  entitled  as 
Jnst  compensation.  It  argues  that,  inas- 
much as  the  law  compels  it  to  build  the 
bridge  and  pay  one-halt  of  the  expense  of 
Bo  building,  therefore  Waterbury  must 
pay  such  one-half  of  the  expense,  in  addi- 
tion to  its  own  share,  as  jnst  compensa- 
tion for  taking  the  land.  The  charter  of 
the  New  York  &  New  England  Railroad 
Company  is  not  what  iscalled  a"  closecbar- 
ter,"  but  is  subject  to  legislative  amend- 
ment. All  general  laws  .and  mere  mntters 
of  police  regulation  affecting  corpora- 
tions, are  binding  without  their  assent. 
Railroad  Co.  v.  Chapman,  88  Conn.  71. 
The  act  in  question  has  the  effect  of  an  al- 
teration ot  the  charter  of  a  company,  pre- 
viously Incorporated  by  a  charter  which 
did  not  Impose  the  duty,  but  which  con- 
tained a  provision  that  it  might  be  altered 
at  the  pleasure  of  the  legislature.  Bulkley 
v.  Railroad  Co.,  27  Conn.  479.  It  was  held 
in  English  v.  Northampton  Co.,  82  Conn. 
240,  that,  under  the  power  to  amend  a 
charter,  the  general  assembly  had  a  right 
to  impose  upon  the  defendant  any  addi- 
tional condition  or  burden  connected  with 
the  grant  which  they  might  justly  have 
imposed  originally.  In  that  case  the  de- 
fendant's charter  empowered  It  to  con- 
struct and  use  a  railroad  terminating  in 
the  city  of  New  Haven,  and  provided  that 
the  construction  and  use  of  that  part  of 
the  road  within  the  limits  of  the  city 
should  be  subject  to  such  regulations  as 
the  common  council  should  prescribe.  Aft- 
er the  defendant  had  constructed  Its  road 
and  built  bridges  over  the  same  within 
the  city  and  to  its  acceptance,  the  legisla- 
ture passed  an  act  authorizing  the  com- 
mon council  to  order  the  bridges  widened 
in  snch  manner  as  public  convenience  might 
require,  and  to  enforce  the  order.  It  was 
contended  by  the  defendant  that  the  act 
was  unconstitutional,  as  impairing  the 
obligation  of  the  contract  of  the  state, 
and  as  taking  its  property  without  com- 
pensation therefor.  But  the  court  held 
the  contrary,  and  sustained  the  statute. 
ThiS'  court  said  in  City  ot  Bridgeport  v. 
Railroad  Co.,  36  Conn.  269:  "There  have 
been  many  decisions  where  new  highways 
have  been  laid  across  railroads,  and  the 
railroad  company  have  claimed  damages 
tor  increased  liability  to  accidents  at  the 
crossings,  or  tor  increased  expense  of  ring- 
ing the  bell,  or  for  liability  to  be  ordered 
by  the  commissioners  to  build  a  bridge 


over  the  track,  or  to  keep  gates  or  flag- 
men. All  such  claims  lor  damages,  and 
all  claims  that  were  not  direct  and  Imme- 
diate burdens,  have  been  uniformly  holden 
too  contingent  and  remote  to  be  the  basis 
of  an  assessment  for  damages."  There 
can  be  no  doubt  of  the  right  of  the  legis- 
lature to  require  railroad  companies  to 
bridge  their  crossings  of  existing  highways 
at  their  own  expense.  The  case  of  English 
V.  Northampton  Co.,  supra,  fully  recog- 
nizes that  right,  and  it  is  expressly  held  in 
Appeal  of  New  York  &  N.  E.  R.  Co.,  68 
Coon.  532,  20  Atl.  Rep.  670.  In  the  latter 
case  this  court  says  "  that  such  crossings 
are  public  nuisances,  dangerous  to  human 
life,  and  no  man  has  a  vested  interest  in 
the  creation  or  continuance  of  such  a  nui- 
sance. In  the  exercise  of  the  power  of  pro- 
tecting human  life  the  legislature  may  at 
any  time,  and  without  notice,  abate  it,  or 
prevent  its  existence. "  The  same  right  is 
strongly  affirmed  In  People  v.  Railroad 
Co.,  70  N.  Y.  669.  The  applicant  argues 
that,  the  law  being  so  that,  if  a  factory 
building  must  be  raised  or  lowered,  shored 
up  or  moved,  in  consequence  of  the  taking 
of  land  of  a  manufacturing  company  tor  a 
highway,  such  company  must  be  paid 
enough  to  make  good  the  expense  so  ne- 
cessitated, therefore  the  same  rule  mast 
be  adopted  In  respect  to  the  construction 
of  the  bridge  in  this  case,  required  by  the 
law.  But  the  cases  stand  upon  a  very 
different  footing.  In  one  the  damage  is 
the  direct,  natural,  unavoidable  result  of 
the  taking.  In  the  other  the  damage  is  in 
no  way  directly  or  naturally  connected 
with  the  taking,  but  artificially,  and  by 
means  of  a  statute  which  has  respect  to 
the  safety  of  the  public,  and  not  to  the 
damage  of  the  party  whose  property  is 
taken,  or  to  the  benefit  of  the  party  who 
takes  it. 

The  question  before  us  is  an  Interesting 
one.  and  not  entirely  free  from  difficulties. 
The  statute  requires  the  applicant  to  con- 
struct a  bridge  over  the  highway  which  Is 
laid  out  across  its  track.  Now,  because 
it  owned  the  land  taken  for  the  highway 
crossing  in  fee,  and  ft  was  therefore  taken 
under  the  exercise  of  the  right  of  eminent 
domain,  can  the  applicant  demand,  by 
way  of  just  compensation,  that  the  one- 
halt  of  the  expense,  which  the  law  requires 
him  to  pay,  shall  be  paid  back  to  him  by 
the  respondent?  We  think  not.  Com- 
pensation for  expense  arising  through 
such  statutory  obligation  is  not  a  legal 
element  ot  damage.  There  is  no  right  to 
compensation  for  what  the  law  says  shall 
be  done  at  the  expense  of  the  railroad 
company.  It  is  not  a  taking  of  property 
to  compel  it  to  pay  one-half  the  expense 
of  building  a  bridge  to  protect  the  public, 
nor  damage  incident  to  the  taking  ot, 
property  within  the  true  meaning  of  the' 
words.  Wecannothold  that  a  duty  which 
the  state  has  most  justly  imposed  upon 
the  applicant  as  its  share  towards  the 
protection  of  life  should  be  turned  into  an 
element  ot  damage,  for  which  compensa- 
tion must  be  made  when  circumstances 
arise  which  create  the  duty.  We  are  well 
aware  that  there  are  decisions  that,  where 
highways  cross  a  railroad,  the  expense  of 
cattle-guards,  signs,  and  planking  is  an 
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element  of  damage  whicb  must  be  paid 
for.  Different  states  have  decided  differ- 
ently open  this  point.  Mills,  Em.  Dom. 
S  83.  Perhaps  It  Is  Impossible  to  discrimi- 
nate between  tbose  cases  where  compen- 
sation has  been  awarded  and  the  case  at 
bar.  But  the  precise  question  here  in- 
volved is  sobstantlally  novel,  and,  at  the 
risk  of  antsKonislns  the  rnle,  If  It  exists, 
of  allowing  compensation  for  the  expense 
of  erecting  statutory  safeguards,  we  must 
decide  this  case  upon  the  principles  we 
have  stated.  The  superior  court  Is  ad- 
vised to  assess  damages  in  favor  of  the 
applicant  to  the  amount  of  9250,  and  to 
render  Judgment  accordingly.  The  other 
judges  concurr. 

(60  Conn.  U)  — — — 

Fairfield  Codnty  Bar  v.  Tatlor. 
(Supreme  Court  c(f  Error*  of  Connecticut    Jan. 

7,  lovl.) 

DuBABMxiiT  or  Attobnxt  —  PasraBMBira  o* 
Chasoeb — JStidsnce. 

1.  An  attorney  af^reed  to  collect  a  Juderment 
a^ust  a  debtor  who  had  previously  employed 
him  professionally,  and  who  be  believed  would 
consult  him  in  regard  to  any  other  law  business 
he  might  have.  He  prooored  another  attorney  to 
bring  sait  against  both  the  debtor  and  his  wife 
on  tbe  judgment,  and  aooepted  a  retainer  from 
them  to  defend  the  action.  IBte  falsely  reia^e- 
sented  to  the  wife,  who  was  financially  resjwnsl- 
ble,  that  she  was  liable  on  the  lodgment,  and  in 
paranance  of  his  advice  she  settled  the  action, 
and  the  attorney  obtained  his  fee  for  the  collec- 
tion. Held,  that  a  Judgment  of  absolate  disbar- 
ment was  justified  by  the  evidence. 

a.  The  formal  appointment  of  a  bar  committee 
to  prosecute  disbarment  proceedings,  and  prefer- 
ment of  charges  by  it,  is  not  necessary  to  give 
the  court  jurisdiction  of  the  matter. 

8.  Tbe  record  of  the-acUon  in  which  the  cli- 
ents recovered  from  the  attorney  the  money  paid 
under  bis  advice,  and  the  findings  of  fact  made 
part  of  the  record  by  order  of  the  court,  were 
competent  evidence,  where  the  existence  of  the 
record  was  put  in  issue  by  the  pleadings. 

Appeal  from  superior  conrt,  Fairfield 
county ;  Fenn,  Judge. 

Proceedings  by  a  committee  of  the  Falr- 
•fleld  county  bar  against  Howard  W.  Tay- 
lor to  disbar  him  from  practice.  Judg- 
ment of  absolute  disbarment,  and  heap- 
peals.    Affirmed. 

U.  S.  San  ford,  for  appellant.  S.  Feaaeo- 
den,  G.  H'.  Wbeeler,  and  J.  C.  Cbamherlala, 
for  appellees. 

Andrews,  C.  J.  Tbe  appellant  was  an 
attorney  at  law  residing  In  Danbnry,  and 
practicing  In  Fairfield  county.  He  was 
displaced  from  being  an  attorney  by  an 
order  of  the  superior  court  in  that  county 
madeou  tbelStb  day  of  May,lK90.  From 
that  order  he  has  appealed  to  this  court. 
Section  784  of  tbe  Qeneral  Statutes  pro- 
ihdes  as  follows:  "The  superior  coort 
may  admit  and  cause  to  be  sworn  as  at- 
torneys such  persons  as  areqnalifled  there- 
for, agreeably  to  the  rules  established  by 
tbe  Judges  of  said  court;  and  no  other  per- 
son tban  an  attorney  so  admitted  aball 
plead  at  tbe  bar  of  any  court  In  this  state, 
axcept  in  bis  own  canse;  and  said  Judges 
may  establish  rules  relative  to  the  admls- 
tfon,  qualifications,  practice,  and  removal 
of  attorneys."  tiectlon  785  provides  that 
"attorneys  admitted  by  tbe  superior  court 
•hall  be  attorneys  of  all  courts,  and  shall 


be  subject  to  the  rules  and  orders  of  tbe 
courts  before  which  tbey  act,  which  may 
fine  tbem  fur  transgressing  any  such  rule 
or  order,  not  exceeding  one  hundred  dol- 
lars for  any  offense,  and  may  suspend  or 
displace  tbem  for  just  cause. "  As  is  seen 
from  these  sections,  the  superior  conrt 
alone  has  power  to  admit  persons  to  bs 
attorneys  at  law,  and  the  persons  so  ad- 
mitted are  attorneys  In  all  tbe  courts  of 
tbe  state.  Any  other  court  than  the  supe- 
rior conrt  may  fine  an  attorney  for  trans- 
gressing its  rules,  and  doubtless  has  the 
power  to  forbid  blm  from  appearing  be- 
fore It;  bnt  only  the  superior  conrt  can 
make  an  order  of  total  suspension  or  dis- 
placement. In  the  absence  of  specific  pro- 
visions to  the  contrary,  tbe  power  of  re- 
moval is,  from  Its  nature,  commensurate 
with  tbe  power  of  appointment.  There 
Is  no  statute  anthoriclng  an  appeal  from 
an  order  by  the  superior  court  suspending 
or  displacing  an  attorney ;  nor,  so  far  as 
we  are  able  to  learn,  Is  there  any  usage 
permitting  it.  Such  orders  have  been 
made  many  times  In  the  superior  court, 
and  this  Is  the  first  Instance  In  which  any 
attempt  has  been  made  to  take  an  appeal 
from  one  of  them  to  the  court  of  errors. 
Such  an  order,  although  It  \9  a  Judicial 
act,  has  in  it  so  much  that  is  of  a  discre- 
tionary nature  as  to  suggest  great  difficul- 
ties in  an  appeal.  It  is  a  discretion,  too, 
that  ought  to  be  exercised  with  great 
moderation  and  care.  But  sometimes  it 
most  be  exercised,  and  no  other  tribunal 
can  decide  in  a  case  of  removal  from  the 
bar  with  tbe  same  measure  of  Information 
as  the  court  itself.  A  revising  tribunal,  if 
there  be  such  a  one,  would  feel  the  deli- 
cacy of  interposing  its  authority,  and  do 
so  only  in  a  plain  case.  lu  this  case  all 
objection  to  the  appeal  Is  expressly 
waived,  and  apparently  with  the  ap- 
proval of  the  Judge  of  the  superior  court 
who  made  tbe  order.  We  have  therefore 
concluded  to  examine  It. 

Tbe  case  is  this:  Certain  attorneys 
practicing  In  Fairfleld  county,  describing 
themselves  to  be  a  committee  of  the  bar 
of  that  county,  made  a  presentment  to 
j  the  superior  courjt  in  that  county,  in  the 
form  of  a  complaint,  therein  charging  the 
appellant  with  fraud  and  with  other  un- 
professional conduct;  and  that  be  bad 
been  sued  by  Margaret  and  David 
Sprague,  who  claimed  to  have  been  bis 
clients,  aud  tha  t  in  a  matter  concerning 
which  they  had  asked  and  followed  his 
professional  advice  he  had  defrauded  them 
out  of  a  large  sum  of  money ;  that  a  trial 
had  been  had  before  the  superior  court  in 
that  county  at  a  former  session,  and  a 
Judgment  rendered  In  favor  of  the  said 
Spragues  to  recover  of  the  appellant  tbe 
sum  of  $2,238.76  for  such  fraud.  A  copy  of 
tbe  entire  record  in  that  case,  the  com- 
plaint, pleadings,  finding  of  facts,  and 
judgment,  was  attached  to  and  made  a 
part  of  tbe  presentment  so  made  by  them. 
Upon  that  presentment  the  superior  court 
made  an  order  of  notice  to  the  appellant, 
requiring  him  to  appear  on  a  day  named 
to  make  answer  thereto.  On  tbe  day  so 
named  tbe  appellant  did  appear  with 
counsel,  made  an  answer  denying  all  the 
material  allegations  of  tbe  presentment, 
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and  was  tally  beard.  At  the  bearing  tbe 
attorneys  who  had  preferred  tbe  charges 
appeared  to  prosecute  them.  They  offered 
a  duly-certlfled  copy  of  the  record,  a  copy 
of  which  had  been  set  out  In  and  made  a 
part  of  their  charges,  and  also  tbe  testi- 
mony of  witnesses  to  prove  the  charges 
they  had  made,  and  also  the  truth  of  tbe 
things  averred  in  tbe  complalntof  the  said 
Daniel  and  Margaret  Sprague.  Tbe  ap- 
pellant was  also  fully  heard  In  his  excul- 
pation. All  the  evidence  he  offered  waa 
received  without  objection,  and  the  mat- 
ter was  argued  at  length  In  his  behalf  by 
counsel.  The  court  made  a  finding  of 
facts,  and  rendered  a  Judgment  that  tbe 
appellant  be  disbarred  and  forever  pro- 
hibited from  practicing  law  before  tbe 
courts  of  this  state. 

At  the  commencement  of  tbe  hearing  tbe 
committee  who  had  made  the  charges 
proposed  to  offer  evidence  of  their  ap- 
pointment as  a  committee  of  the  bar,  and 
for  that  purpose  had  the  records  of  the 
•bar  in  court,  and  so  stated.  Thecourt  ruled 
that  such  evidence  was  not  required,  but 
that  tbe  court  would  recognize  the  per- 
sons named,  they  being  known  to  the 
court  as  memliers  of  the  bar,  as  proper  per- 
sons to  prefer  the  charges  and  to  present 
the  matter  therein  contained  to  the  court. 
This  ruling  w^as  objected  to,  and  Is  tbe 
first  reason  of  appeal.  There  is  no  force 
in  the  object'on.  While  it  would  have 
been  well  enough,  perhaps,  to  have  re- 
ceived that  record,  it  would  have  been 
wholly  without  significance.  It  was  the 
duty  of  the  attorneys,  If  they  knew  of  un- 
professional conduct  by  the  appellant  or 
any  other  attorney,  to  bring  It  to  the  at- 
tention of  the  court.  An  appointment  by 
the  bar  to  do  that  which  it  was  their  duty 
to  do  without  any  appointment  could 
give  them  no  added  authority.  Nor  was 
any  such  appointment  necessary  to  give 
tbe  court  Jurisdiction.  The  court  might 
summon  the  appellant  to  a  hearing  upon 
any  Information  It  had  that  it  deemed 
worthy  of  credit,  whether  it  came  from 
lawyers  or  laymen.  The  manner  in  which 
the  proceeding  sbonid  be  conducted,  so 
-that  it  be  without  oppression  or  injus- 
tice, was  for  the  court  Itself.  Ex  parte 
Wail,  107  D.  S.  265,  2  Sup.  Ct.  Rep.  569. 

Tbe  appellant  also  objected  to  the  record 
of  tbe  case  brought  by  Daniel  and  Marga- 
ret Sprague  against  him  being  read,  and 
further  objected  to  the  finding  of  the  facts 
therein  as  not  being  a  part  of  the  record. 
It  is  to  be  observed  that  the  finding  of  tbe 
facts  in  that  case  is  made  a  part  of  the 
record  by  the  order  of  the  Judge  who 
heard  the  cause.  There  has  been  among 
the  statutes  of  the  state  ever  since  1864  a 
provision  that  a  finding  of  facts  may  be 
made  a  part  of  tbe  record  by  such  an  or- 
der. Acts  1864,  c.  49,  p.  67.  This  provis- 
ion may  be  found  In  the  Bevision  of  1875, 
at  page  444,  §  9.  It  is  in  substance  re- 
produced In  tbe  practice  act,  (Acts  1879, 
p.  489,  §  30,)  and  is  now  section  1111  of  the 
General  Statutes  of  1888.  The  objection 
to  tbe  record  as  a  whole  Is  that  It  was  be- 
tween other  parties,— res  inter  alioB  acta.. 
This  objection  baa  in  it  a  tinge  of  sophist- 
ry. It  turns  aside  from  the  purposes  for 
which  the  hearing  was  bad.    It  was  an 


investigation  by  tbe  court  into  tbe  con- 
duct of  one  of  its  own  oCBcers,  not  tbe 
trial  of  an  action  or  suit.  Neither  the 
whole  bar  of  Fairfield  county  nor  its  com- 
mittee were  pnrtlea  to  an  action  in  any 
proper  sense.  They  were  not  prosecuting 
any  matter  of  their  own.  They  were  not 
plaintiffs.  Tbey  were  performing  their 
sworn  dut,v  to  the  court  by  bringing  to 
its  knowledge  the  misdoings  of  one  of  its 
agents.  But  if  that  committee  be  regard- 
ed as  a  party,  and  applying  the  strictest 
technical  rule,  the  record  was  admissible. 
One  of  the  averments  of  the  complaint 
was  the  existence  of  a  certain  record. 
That  averment  was  denied.  On  such  an 
issue  tbe  plaintiffs  might  surely  offer  the 
best  possible  evidence  there  could  be  of 
the  truth  of  their  allegations.  The  exist- 
ence of  such  a  record  as  was  averred  in 
the  complaint  was  proved  by  the  produc- 
tion of  a  copy.  For  that  purpose  tbe 
whole  record  was  admissible.  And  It  does 
not  appear  to  have  been  offered  or  used 
for  any  other  purpose.  The  court  seems 
to  have  been  careful  to  Umli  it  to  its  prop- 
er effect.  All  the  other  parts  of  tbe  case 
were  proved  by  other  and  appropriate 
evidence. 

It  is  true  that  tbe  charges  contained  in 
the  present  complaint  are  Bobstantially 
tbe  same  as  those  contained  in  tbe 
Sprague  complaint.  Tbey  go  over  the 
same  ground,  and  their  truth  or  falsity 
was  Involved  in  this  Investigation.  To 
prove  them  the  evidence  of  witnesses  was 
offered  and  received,  and  the  finding  of 
the  court  in  this  case  is  based  exclusively 
on  their  testimony.  But  thesecharges  did 
not  contain  the  whole  issue.  The  ulti- 
mate question  lay  beyond  them.  The  real 
question  was  whether  or  not  tbe  appel- 
lant was  a  fit  person  to  be  longer  allowed 
the  privileges  of  being  an  attorney.  And 
on  that  question  the  fact  of  the  existence 
of  such  a  record  would  be  legitimate  and 
cogent  evidence. 

The  last  reason  of  appeal  is  that  tbe 
court  erred  In  rendering  a  judgment  of  dis- 
barment, instead  of  suspension  only  for  a 
reasonable  and  stated  period.  Examined 
somewhat  more  in  detail,  the  record 
shows  that  prior  to  January,  1886,  tbe 
appellant  had  bad  such  professional  rela- 
tions with  Margaret  and  Daniel  Sprague 
that  he  believed  tbey  would  come  to  him 
for  professional  advice  and  assistance  it 
they  sbould  have  any  law  business.  In 
that  month  be  engaged  to  collect  a  judg- 
ment rendered  in  tbe  supreme  court  in 
Dutchess  county,  in  the  state  of  New 
York,  against  the  said  Daniel  Sprague, 
and  owned  by  one  Emetine  Kent,  for  tbe 
amount  of  f  1,849.82,  with  interest  thereon 
from  and  after  1874.  The  appellant  whs 
authorized  to  settle  for  f  1,000  net  to  the 
owner  of  the  Judgment,  and  wasto  receive 
for  bis  own  services  all  he  could  obtain 
over  $1,000,  up  to  91,500,  and  one-third  of 
the  amount  collected  In  excess  of  the  latter 
sum.  Daniel  and  Margaret  Sprague  were 
husband  and  wife.  Daniel  bad  no  prop- 
erty; Margaret  had  some  property.  In 
order  to  deceive  the  Spragues,  and  to  cause 
them  to  believe,  if  they  should  come  to 
blm  for  advice  or  assistance,  that  he  wa» 
not  employed  to  collect  the  Judgment,  tha 
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appellant  drew  up  and  caused  to  be  Issued 
by  another  attoitiey  a  coinplalDt  against 
Panlel  and  Margaret  Sprague  In  favor  of 
tbe  said  Emeline  Kent,  to  recover  the 
amount  due  on  the  iudgment.  Upon  this 
complaint  the  property  of  Margaret 
Sprague  was  attached.  As  soon  as  it  was 
served  the  SpraKues  came  to  the  appel- 
lant, and  retained  him  as  their  counsel. 
He  accepted  that  employment.  He  went 
to  DotchesB  county,  and  there  learned 
that  Margaret  Spragne  was  not  liable  on 
the  judgment.  On  his  return  he  falsely 
stated  to  Mr.  and  Mrs.  Sprague  that  she 
wajB  liable  on  it,  and  that  her  property 
could  be  taken  for  it  in  the  suit  that  bad 
been  served  on  them,  and  advised  them  to 
settle  that  suit  on  tbe  most  favorable 
terms  they  could.  Belying  on  that  ad- 
vice, they  did  settle,  the  said  Margaret 
paying  of  her  own  money  the  sum  of  f  1,- 
875  in  settlement,  of  which  sum  the  appel- 
lant received  the  stipulated  proportion. 
The  appellant  knew  that,  from  the  time  of 
her  employment  of  him  as  aforesaid  until 
theaettlemeDtof  thatsuit,  tbesald  Marga- 
ret relied  upon  him  as  her  counsel,  and  be- 
lieved ■  him  to  be  acting  solely  In  her  inter- 
est and  behalf.  He  was,  however,  at  that 
time  acting  lor  and  in  behalf  ol  said  Eme- 
line Kent,  plaintiff  in  the  suit,  which  the 
Spragueu  did  not  know.  It  Is  hardly  pos- 
sible to  characterize  such  conduct  by  an 
attornej'  at  law  in  measured  terms.  That 
It  was  a  groHS  violation  of  tbe  attorney's 
oath  Is  only  a  moderate  statement.  That 
it  manifested  a  low  condition  of  moral 
sensibility  is  true,  and  that  it  showed  the 
appellant  to  be  utterly  wanting  in  the 
qualities  which  would  entitle  him  to  pub- 
lic confidence  is  also  true.  It  is  not 
enough  for  an  attorney  that  he  be  honest. 
He  must  be  that,  and  more.  He  must  be 
t)elieTed  to  be  honest.  It  is  absolutely  es- 
sential to  the  usefulness  of  an  attorney 
that  ne  be  entitled  to  the  confldence  of  tbe 
community  wherein  he  practices.  It  be  so 
conducts  In  bis  profession  that  he  does 
not  deserve  that  confidence,  be  is  no  long- 
er an  aid  to  tbe  court  nor  a  safe  guide  to 
his  clients.  A  lawyer  needs,  indeed,  to  be 
learned.  It  would  be  well  if  he  could  be 
learned  In  all  the  learning  of  the  schools. 
There  Is  nothing  to  which  the  wit  of  man 
has  been  turned  that  may  not  become  the 
subject  of  his  inquiries.  Then,  of  coarse, 
be  must  be  specially  skilled  in  the  books 
and  tbe  rules  of  his  own  profession.  And 
he  must  have  prudence,  and  tact  to  use 
his  leamhig,  and  foresight,  and  industry, 
and  courage.  But  all  these  may  exist  in 
a  moderate  degree,  and  yet  he  may  be  a 
creditable  and  useful  member  of  the  profes- 
sion, so  long  as  the  practice  Is  to  him  a 
clean  and  honest  function.  But  possess- 
ing all  these  great  faculties,  if  once  the 
practice  becomes  to  him  a  mere "  brawl 
for  hire,"  or  a  system  of  legalized  plunder 
where  craft  and  not  conscience  is  the  rule, 
and  where  falsehood  and  not  truth  is  the 
means  by  which  to  gain  his  ends,  then  he 
has  forfeited  all  right  to  be  an  officer  In 
any  court  of  justice,  or  to  be  numbered 
among  the  members  of  an  honorable  pro- 
fession. There  is  no  error  In  thejudgment 
complained  of.  Tbe  other  judges  con- 
carred. 


<V0  Conn.  IS) 
State  ex  nl.  Bell  t.Wked. 

(Supreme  Court  of  Errors  of  Connecttcut.   Jan. 
6,  1891.) 

BoBOuoH  Elbction — Rboistbt  List. 

Under  the  provisions  of  section  83  of  the 
charter  of  the  borough  of  Stamford,  providing 
that  the  warden  and  burgesses  shall  make  a  list 
of  all  tbe  qualified  electors,  which  may  be  taken 
entirely  from  the  last  registry  list,  and  no  per 
son  shall  vote  at  the  annaal  borough  election 
whose  name  does  not  appear  therein,  the  fact  that 
a  voting  list  was  made  by  two  electors  at  the 
oral  request  of  the  borough  clerk  and  three  bur- 
^sses,  does  not  invalidate  an  election  at  wliich 
It  was  used  in  good  faith  and  without  wrongful 
intent  by  the  borough  ofBcers. 

Appeal  from  superior  coort,  Falrfleld 
county;  Fenn,  .Tudge. 

Quo  warranto  on  the  relation  of  Andrew 
J.  Bell  against  Alexander  Weed  to  deter- 
mine the  title  to  the  office  of  burgess  of 
Stamford.  Judgment  for  defendant,  and 
relator  appeals.    Affirmed. 

J.  H.  Olmstead  and  O.  W.  Wbefiler,  for 
appellant.  S.  Fessenden  and  A'.  C.Bowas, 
for  appellee. 

Seymour,  J.  Tbe  sections  of  the  charter 
of  the  borough  of  Stamford  under  which 
the  claims  In  this  case  are  presented  pro- 
vide as  follows:  Section  22,  that  "the 
warden  and  burgesses  of  the  borough,  on 
or  before  the  Monday  next  preceding  the 
annual  election  of  officers  for  said  bor- 
ough, shall  make  out  a  list  of  all  electors 
residing  in  said  borough,  and  qualified  to 
vote  therein,  which  said  list  may  be  made 
out  entirely  from  the  registry  list  of  the 
voters  of  the  town  of  Stamford  last  made 
and  perfected;  and  no  person  shall  be  per- 
mitted to  vote  or  act  at  said  annual  meet- 
ing of  said  borough  unless  his  name  shall 
appear  upon  the  list  of  voters  made  by 
said  warden  and  burgesses :  provided  that, 
if  the  name  of  any  elector  legally  qualified 
to  vote  at  said  annual  meeting  shall  be 
omitted  from  the  list  made  out  by  said 
warden  and  burgesses,  and  shall  appear 
upon  said  registry  list  of  ««aid  town  of 
Stamford  last  made  and  perfected,  then 
said  elector  shall  be  permitted  to  vote  at 
said  annual  meeting  and  election,  not- 
withstanding bis  name  does  not  appear 
on  the  list  so  made  out  by  said  warden 
and  burgesses."  And  section  7  provides 
that  "the  clerk  of  the  borough  ol  Stam- 
ford shall  be  the  clerk  of  the  board  of  war- 
den and  burgesses,  and  shall  keep  all  the 
records  of  said  borough,  and  that  he  shall 
make  true  and  regular  entries  upon  the 
records  of  tbe  votes  and  proceedings  of 
said  borough  and  of  the  warden  and  bur- 
gesses. '  At  tbe  aunual  election  of  said 
borough,  held  on '  the  first  Monday  In 
April,  1890,  the  relator  and  the  respondent 
were  candidates  for  the  office  of  burgess. 
Upon  counting  the  ballots  it  was  found 
that  both  had  received  an.  equal  number 
of  votes,  and  the  moderator  declared  tbat 
there  was  a  tie.  Thereupon,  on  the  sec- 
ond Monday  of  said  April,  an  election  was 
held,  pursuant  to  provisions  of  thecharter 
in  cases  of  a  tie  vo  te,  for  the  purpose  of  elect- 
ing a  burgess  to  fill  the  position  declared  to 
be  left  vacant  by  the  tie  between  the  relat- 
or and  tbe  respondent.  Upon  counting 
the  ballots  cast  at  said  election  it  was 
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foand  that  the  relator  had  644  votes  and 
the  respondent  546,  and  that  there  was  one 
blank  ballot.  The  moderator  declared  the 
respondent  elected  to  the  office  of  burgess 
of  the  borough.  He  took  the  oath  of 
oflSce,  end  proceeded  to  act  as  such  bur- 
gess. Thereupon  an  Information  Id  the 
nature  of  a  writ  of  quo  warranto  against 
said  Weed  was  filed  In  the  sui>erlor  court, 
and  a  trial  thereon  had.  At  the  trial  the 
relator  contested  the  validity  of  said  elec- 
tion on  the  ground  that  no  list  was  pre- 
pared by  the  warden  and  burgesses,  as  re- 
qalrea  by  the  charter  of  the  borough,  and 
that,  therefore,  the  respondent  was  not 
elected,  and  that  both  of  the  elections 
were  Illegal  and  void.  The  finding  shows 
that  a  list  was  used  at  said  elections, 
which  was  prepared  by  Edward  Riker  and 
Dr.  Rowell,  both  electors,  but  not  oflleers, 
of  the  borough.  The  said  RIker  was  re- 
quested orally  by  the  borough  clerk,  and 
the  said  Rowell  by  three  of  the  burgesses, 
orally  and  separately,  to  assist  In  the 
preparation  of  the  list.  Said  list  first 
came  into  the  hands  of  the  clerk  of  the 
borough  on  the  morning  of  said  first  elec- 
tion. Nothing  appears  upon  the  records 
of  the  warden  and  bargesses  of  any  action 
looking  to  the  making  up  of  a  list,  nor  of 
the  delegation  to  any  one  of  the  power  or 
authority  to  make  such  a  list.  There  was 
no  wrongful  Intent  or  want  of  good  faith 
on  the  part  of  the  former  board  of  warden 
and  burgesses,  and  all  the  votes  about 
which  there  was  any  question  were,  by 
the  evidence,  before  the  superior  court, 
and  the  result  of  said  elections  was  In  no 
way  affected  by  any  informality  in  the 
preparation  of  the  voting  list.  Upon  these 
facts  the  superior  court  found  that  the  re- 
spondent is  entitled  to  said  office,  and  ren- 
dered judgment  In  his  favor  dismissing  the 
Information,  and  the  relator  has  appealed. 
Sundry  questions  of  fact  were  made  and 
decided  In  the  court  below.  The  only 
question  of  law  presented  by  the  record 
relates  to  the  list  of  electors  used  at  said 
elections.  Was  It  a  legal  list  within  the 
requirements  of  the  charter?  Weare  fully 
alive  to  the  importance  of  all  legislation 
looking  towards  the  prevention  of  Illegal 
voting.  To  guard  the  right  of  the  quali- 
fied voter  to  have  his  vote  counted,  and 
at  the  same  time  to  guard  the  ballot-bos 
against  illegaJ  Totcs  and  corrupt  prac- 
tices, Is  a  duty  of  the  highest  Importance. 
To  this  end  a  list  of  those  entitled  to  vote 
at  the  several  elections  is  of  great  service, 
and,  In  the  election  we  are  considering, 
was  necessary  to  its  validity.  The  cases 
cited  in  the  brief  for  the  relator  seem  to 
have  been  weiltsonslderedand  satisfactory 
upon  the  points  which  they  discuss.  But 
a  mistake  runs  through  his  argument, 
arising  from  the  assumption  upon  which 
the  argument  Is  based,  that  "the  warden 
and  burgesses  are  made,  by  the  charter,  a 
board  of  registration,  passing  upon  the 
qualifications  of  voters,  and  deciding  up- 
on those  qualified  to  vote,  and  that  this 
duty  is  imposed  upon  them  and  them 
alone. "  In  other  words,  that  the  list  con- 
templated by  the  charter  is  technically  a 
registry  list.  If  that  were  so,  there  would 
be  no  need  of  argument  to  convince  us 
that  the  election  was  illegal.    But  such 


clearly  Is  not  the  fact ;  so  far  from  it.  In- 
deed, that  the  charter  distinctly  discrimi- 
nates between  the  registry  list  and  the 
list  to  bo  used  at  the  borough  election, 
and  In  terms  provides  that  the  latter, 
calling  it  a  list  of  all  electors,  may  be  made 
out  entirely  from  the  registry  list  of  the 
town  last  made  and  perfected.  No  other 
method  of  making  out  a  list  is  prescribed 
or  provided.  If  any  other  method  might 
be  adopted,  yet  the  warden  and  burg^ses 
are  anthorized  to  simply  follow  the  last 
registry  list  of  the  town.  The  provision 
that,  if  the  name  of  any  elector,  legally 
qualified  to  vote  at  the  borough  meeting, 
shall  be  omitted  from  the  list  made  by  the 
warden  and  burgesses,  his  right  to  vote 
shall  depend,  not  upon  bis  being  a  qualiflKd 
voter,  but  upon  the  fact  whether  his  name 
appears  upon  the  last  town  reuistry  list,  Is 
most  significant.  The  making  of  the  bor- 
ough list  required  no  inquiry  In  to  the  quali- 
fications of  those  whose  names  were  placed 
upon  it.  No  application  by  the  voter  was 
necessary  to  Insure  a  place  upon  it.  It  was 
enough  if  it  was  copied  from  the  last  town 
registry  list,  and  if  it  was  not  it  could  be 
corrpcted  only  from  that  list.  Nor  are 
the  warden  and  burgesses  In  any  proper 
sense  a  board  of  registration  when  acting 
under  this  provision  of  the  charter.  The 
charter  does  not  call  them  so,  nor  impose 
upon  them  any  duties  which  make  them 
so,  within  the  meaning  of  the  term  as  nsed 
in  the  argument.  Their  duties  are  merely 
clerical.  They  are  instructed  to  make  out 
a  list,  and  are  told  from  what  other  list 
to  make  It.  In  this  view  of  the  matter, 
the  difficulties  suggested  by  the  relator, 
that  the  list  was  not  in  fact  prepared  by 
the  warden  and  burgesses,  nor  by  their 
collective  procurement,  are  greatly  less- 
ened. A  list  of  all  the  qualified  electors  re- 
siding in  the  borough  wsis  used.  Though 
copied  neither  by  the  warden  and  burgesses 
nor  at  their  request,  It  was  a  correct  list, 
and  was  used,  as  the  finding  states,  with- 
out wrongful  Intent  or  want  of  good  faith, 
and  the  result  of  the  election  was  in  no 
way  affected  by  any  Informality  in  its 
preparation.  Under  these  circumstances 
we  cannot  decide  otherwise  than  that  the 
charter  requirement  was  substantially 
complied  with.  The  provision  that  the 
warden  and  burgesses  shall  makeoutallst 
cannot,  In  view  of  the  mere  clerical  char- 
acter of  the  work  required,  be  construed 
as  mandatory  to  the  extent  of  requiring 
that  It  shall  be  done  by  their  own  hands. 
If  done  under  their  orders,  or  at  their  re- 
quest, it  will  be  conceded  that  the  provis- 
ion would  be  satisfied.  If  done  without 
their  request,  and  accepted,  adopted,  and 
used,  it  may,  with  equal  propriety,  be  said 
to  have  been  made  out  by  them  within  any 
reasonable  construction  of  the  charter, 
and  to  have  beenasubstantial  compliance' 
with  it.  Therels  no  errorln  the  Judgment 
appealed  from.    The  other  judges  concur. 


(«0  Ccmn.  24) 

Cook  t.  Bartholomew  et  aJ. 
(Svmreme  Court  of  Errors  of  CotinecMcut    Jan. 

What  CoNSTrruTBS  t.  Mobtsaox. 
1.  Defendant  received  tSOO  from  plaintiff.  In 
consideration  of  which  he  a^jreed  to  support  a 
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eertaln  person  durinff  life,  and  at  death  to  bary 
her,  and  erect  a  tombstone  at  her  gnyo.  To  se- 
cure the  performance  of  this  agreement,  defend- 
ant executed  to  plaintiff  a  deed,  with  a  condition 
thereto  attached  that  the  deed  should  be  void  if 
the  agreement  should  be  performed.  Held,  that 
the  conveyance  was  a  mortgage,  which  could  be 
foreclosed  on  failure  to  perform  the  agreement. 
3.  The  instrument  being  a  mortgage,  and  the 
action  one  to  foreclose  it,  there  was  no  occasion 
for  an  entry  for  breach  of  condition,  as  in  the 
case  of  an  action  to  enforce  a  forfeiture. 

Case  reserved  from  court  of  common 
pleas,  Litchfield  county. 

R.  E.  Hall,  for  plalntlB.  D.  C.  Ktlboara, 
for  defendantB. 

Carpenter,  J.  This  Is  a  ault  tor  the 
forecloBure  of  a  mortgaKe,  with  the  al- 
leged mortgage  annexed  as  an  ezbib- 
it.  The  mortgage  is  in  two  parts, — an 
ordinary  deed  for  the  consideration  of 
^900,  duly  executed  to.  convey  real  es- 
tate, and  a  condition  thereto  attached, 
of  the  same  date,  and  signed  by  the  gran- 
tor, as  follows:  "The  condition  ol  the 
wlliiin  deed  Is  as  follows:  The  said  Bost- 
wick,  for  the  consideration  named  In  the 
within  deed,  covenants  and  agrees  with 
said  Charles  Cook,  as  such  conservator, 
that  be  will  receive  said  Sarah  A.  Bost- 
wick  into  bis  care  and  keeping  during 
the  term  of  her  natural  life;  that  he 
will  provide  for  all  her  wants  in  a  rea- 
sonable and  proper  way;  will  provide 
her  with  all  needed  food,  drink,  and 
clothing:  have  a  room  and  Are  when 
needed ;  lodging  and  every  necessary  com- 
fort, both  in  sickness  and  health ;  and  at 
ber  decease  give  her  decent  and  proper 
burial,  and  erect  tombstones  at  her  grave, 
with  a  suitable  inscription  thereon,  within 
one  year  after  her  decease,  said  tomb- 
stones to  be  of  a  value  of  not  less  than 
fourteoi  dollars.  Now,  therefore,  if  said 
Bostwlck  shall  well  and  truly  perform  all 
and  every  of  the  above  covenants  and 
stipulations  faithfully,  then  this  deed  to 
be  void;  otherwise  to  remain  in  full  force 
and  effect  in  law. "  The  complaint  also 
alleges  that  the  defendant  Bostwlck  sub- 
sequently conveyed  his  interest  in  the 
premises  to  the  defendant  Jones,  and  that 
Jones  conveyed  his  Interest  to  the  other 
defendant,  Bartholomew.  The  defendants 
demurred,  and  the  case  is  reserved. 
Whether  the  Instrument  sued  on  is  or  is 
not  a  mortgage  is  the  principal  question 
In  the  case.  What  is  a  mortgage?  "A 
mortgage  is  a  contract  of  sale  executed, 
with  power  to  redeem.  •  •  •  The  con- 
dition of  a  mortgage  may  be  the  payment 
ol  a  debt,  the  indemnity  of  a  surety,  or 
the  doing  or  not  doing  any  other  act. 
Tbp  most  common  method  is  to  Insert  the 
condition  in  the  deed,  but  it  may  as  well 
be  done  by  a  separate  instrument  of  defea- 
sance executed  at  the  same  time.  •  •  • 
A  bond  or  note  is  usually  taken  for  the 
debt,  which  is  described  in  the  deed  with 
a  condition  that  if  the  debt  is  paid  by  the 
time  the  deed  shall  be  void.  In  such  case 
the  mortgage  is  called  a  collateral  securi- 
ty for  tbe  debt.  In  like  mcuiner  an  en- 
gagement to  Indemnify,  or  any  other 
agreement,  may  be  described  in  the  mort- 
gage deed."    2  Swift,  Dig.  182,  183.    "To 


constitute  a  mortgage,  the  conveyance 
must  be  made  to  secure  the  payment  of  a 
debt."  Bacon  v.  Brown, 19  Conn.  29.  "A 
conveyance  of  lands  by  a  debtor  to  a  cred- 
itor as  a  security  for  the  payment  of  the 
debt."  Jarvls  v.  Woodruff,  22  Conn. 548. 
What  is  a  debt?  "That  whirb  is  due  from 
one  person  to  another,  whether  money, 
goods,  or  services ;  that  which  one  person 
is  bound  to  pay  to  another  or  to  perform 
for  his  benefit ;  that  of  which  payment  is 
liable  to  be  exacted;  due;  obligation; 
liability."  Webst.  Diet.  What  is  this 
case?  Ammon  Bostwlck  received  $900 
from  the  plaintiff,  in  consideration  of 
which  he  agreed  to  support  Sarah  A.  Bost- 
wlck during  life,  and  at  ber  death  to  bury 
her,  and  to  erect  a  tombstone  to  ber  mem- 
ory. To  secare  the  performance  of  this 
agnreement,  he  executed  this  deed,  with  a 
condition  that  the  deed  should  be  void  if 
the  agreement  should  be  performed.  He 
assumed  a  duty  which  may  be  aptly  de- 
scribed as  a  debt.  He  executed  a  deed  of 
real  estate  as  collateral  security  for  the 
performance  of  that  duty, — the  payment 
of  that  debt.  The  obligation  falls  within 
an  approved  deflnltiop  of  "debt,"  and  tbe 
conveynnce  is  within  the  legal  definition 
of  a  "mortgage."  There  is  do  force  In  tbe 
objection  that  this  cannot  be  a  mortgage 
because  of  the  dl£9culty  in  ascertaining 
the  amount  of  the  debt,  as  clearly  appears 
by  the  definitions.  Of  course,  there  is  less 
certainty  and  more  Inconvenience  in  reduc 
Ing  an  obligation  of  this  nature  to  a 
money  valuation  than  there  is  in  comput- 
ing tbe  amount  due  on  an  ordinary  bond 
or  note.  Nevertheless  it  may  be  approxi- 
mately done,  and  that  is  sufficient  for  sM 
tbepnrposes  of  substantial  justice.  Courts 
never  refuse  to  redress  an  injury  on  ac- 
count of  the  difficulty  in  estimating  the 
extent  of  the  injury  in  dollars  and  cents. 
In  this  case  the  age,  health,  general  con- 
dition, and  expectation  of  life  of  Sarah  A. 
Bostwlck  must  be  known.  Add  to  these 
tbe  probable  cost  of  supporting  her  for 
one  year,  and  we  have  tbe  data  for  a  rea- 
sonable estimate  of  the  cost  of  supporting 
her  through  life.  It  is  a  problem  of  the 
8amenature,contalningtbe  same  elements 
and  similar  factors,  with  the  problem  whicb 
the  parties  solved  14  years  ago.  They 
then,  as  it  seems,  fixed  the  outside  limit 
at  f  900.  Tbe  same  thing  can  be  done  now 
as  well  asthen.  Possibly  f 900 may  be  con- 
sidered an  equitable  limit,  beyond  which 
the  plaintiff  may  not  claim  in  this  case. 
As  other  circumstances  may  exist  which 
will  materially  affect  the  gcnernl  question, 
we  will  not  consider  the  question  further 
on  this  demurrer.  Regarding  the  convey- 
ance as  a  mortgage,  as  we  do,  there  is  no 
foundation  for  the  claim  that  an  entry  for 
a  breach  of  the  condition  is  essential.  An 
entry  is  essential  when  the  grantor  would 
divest  the  grantee  of  his  title  for  a  breach 
of  a  condition.  This  is  an  action  by  the 
grantee.  In  whom  the  title  is,  not  to  en- 
force a  forfeiture,  but  to  foi-eclose  an  equity 
of  redemption,  unless  tbe  grantor,  within 
a  reasonable  time  allowed  him  therefor, 

gays  tbe  damage  sustained  by  a  breach  of 
is  agreement.  The  court  of  common 
pleas  is  advised  to  overrule  the  demurrer. 
The  other  judgfes  concur. 
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HoTLB  V.  New  Tork  &  N.  E.  R.  Co. 

{Su/preme  Court  <ff  Errors  of  ConnecUcut.    Jan. 
7,  1891.) 

Right  ov  Wat— Adtxrsb  XTsbb— Etidbnob. 
The  owner  of  a  tract  of  land  coureyed  a 
strip  through  it  to  a  railroad  company,  the  deed 
providing  that  the  grantee  should  "permit  the 
grantor  to  use"  the  crossings  "now  made  on  said 
lands. "  Held,  in  an  action  tor  obstructing  the 
rights  of  way,  which  were  claimed  wholly  on 
adverse  user,  that  It  was  error  to  admit  said  deed 
to  prove  a  right  of  way  by  adverse  user,  and  the 
recognition  of  such  a  right  on  the  part  of  the 
grantee  by  accepting  it.  CiUtFBNTEB,  J.,  dissent- 
ing. 

Appeal  from  superior  court,  Wlndbam 
county;  Pbentice,  Judge. 

Action  by  Burton  E.  Hoyle  axainst  the 
New  York  A  New  England  Railroad  Com- 
pany for  obstructing  a  right  of  way. 
From  a  judgment  Tor  plaintiff,  defendant 
appeals. 

<S'.  E.  Baldwin  and  O.  A.  Conaat,  for  ap- 
pellant.   C.  E.  Searls,  for  appellee. 

Torrance,  J.  This  Is  an  action  to  re- 
cover damages  for  obstructing  two  cer- 
tain rights  of  way  claimed  to  exist  be- 
tween the  farm  land's  of  the  plaintiff  lying 
on  opposite  sides  of  the  railroad  of  the 
defendant  across  its  tracks  at  grade. 
Prior  to  1859  these  farm  lands,  and  the 
land  lying  between,  now  occupied  by  the 
railroad  company,  were  owned  and  oc- 
cupied by  Moses  Hoyle,  the  father  of  the 
plaintiff,  for  farming  purposes.  In  Feb- 
ruary, 1859,  Moses  Hoyle  by  deed  conveyed 
to  the  Midland  Railroad  Company  ail  his 
right,  title,  and  interest  in  and  to  the  land 
now  occupied  by  the  defendant's  tracks, 
and  over  which  the  rights  of  way  In  ques- 
tion are  claimed.  The  conveyance  was 
made  by  a  quitclaim  deed  in  the  ordinary 
form,  except  that  it  contained  the  follow- 
ing clause:  "They,  the  said  company, 
forever  to  maintain  the  fence  on  the  line  of 
their  railroad  on  said  lands,  and  tnreYer 
maintain  the  crossing  now  made  on  said 
lands  over  the  railroad,  and  shall  keep  the 
same  in  good  order  and  permit  the  gran- 
tor to  use  the  same  for  any  and  all  his 
farming  purposes,  and  also  provided  that 
the  grantees  shall  permit  the  grantor  to 
pass  over  the  crossing  on  the  railroad 
made  over  the  same  on  Daniel  Barrett's 
land,  whenever  he  shall  require  in  bis 
farming  business ;  and  they  forever  keep- 
ing a  depot  where  the  one  now  is  in  East 
Thompson."  It  was  admitted  on  the  tri- 
al that  the  defendant  succeeded  to  all  the 
rights  of  the  Midland  Railroad  Company 
in  the  land  conveyed  by  the  deed.  The 
obstruction  complained  of  was  caused  by 
raising  the  railroad  bed,  and  constructing 
a  wire  fence  In  the  line  of  and  across  the 
ways.  The  plaintiff  did  not  claim  the 
rights  of  way  under  the  atoresald  deed 
of  his  father,  nor  by  way  of  grant  or  reser- 
vation, or  otherwise,  under  any  deed  or 
writing,  but  his  claim  to  such  rights  was 
grounded  wholly  upon  adverse  user. 
On  the  trial  to  the  jury  the  plaintiff, 
without  objection,  oRered  evidence  that 
he  and  his  predecessors  In  title,  for  more 
than  15  years  before  the  commencement 
of  the  action  and  the  acts  complained  of, 
"bad  continuously,  uninterruptedly,  ad- 


versely, and  under  a  claim  of  right,  used 
and  enjoyed  the  two  rights  of  way  across 
the  defendant's  land  set  out  In  the  com- 
plaint, and  as  set  out,  and  that  for  said 
period  of  16  years  and  more  the  defendant 
had  recognized  the  right  of  the  plaintiff 
and  his  said  predecessors  in  title  to  such 
use  and  enjoyment  of  said  rights  of  way." 
As  one  piece  of  testimony  tending  to  prove 
this  part  of  his  case,  the  plaintiB  offered 
the  aforesaid  deed  in  evidence,  upon  the 
ground  that  the  acceptance  of  a  deed  con- 
taining the  clause  hereinbefore  set  forth 
was  a  recognition  of  the  existence  of  such 
adverse  rights.  The  finding  states  that 
the  deed  wfis  offered  "  for  the  purpose  of 
showing  that  said  rights  of  way  existed 
as  far  back  as  1859,  and  that  the  defend- 
ant's predecessors  In  title  thus  recognized 
the  existence  of  such  rights  in  the  plain- 
tiff's predecessors."  Against  the  objection 
of  the  defendant,  the  court  admitted  the 
deed  in  evidence,  and.  In  so  doing,  we 
think  the  court  erred.  The  only  right  of 
way  claimed  or  attempted  to  be  proved 
by  the  plaintiff  was  a  right  of  way  by  ad- 
verse user,  and  the  deed  was  offered  and 
received  as  tending  to  proye  the  exist- 
ence of  such  a  right  in  Moses  Hoyle,  and 
the  recognition  of  such  a  right  by  the 
grantee.  The  construction  of  this  deed, 
in  respect  to  the  right  to  use  the  crossing 
therein  mentioned,  may  not  be  free  from 
difficulty;  but,  from  any  point  of  view.  Its 
true  construction  can,  we  think,  furnish 
no  ground  whatever  in  support  of  the 
plaintiff's  claim.  Whether  the  right  to 
use  the  crossings  be  regarded  as  reserved 
by  the  grantor,  or  licensed  or  otherwise 
legally  conveyed  or  conferred  by  the  gran- 
tee, it  is  clear  that  the  language  used  nei- 
ther describes  nor  recognizes  a  right  in  the 
grantor,  which.  In  any  proper  sense  of 
the  term,  was  adverse  to  the  grantee,  or 
which  existed  independently  of  the  deed. 
The  language  is,  "shall  permit  the  gran- 
tor to  use "  the  crossings  for  certain  pur- 
poses speciflpd  in  the  deed.  The  language 
is  that  of  the  grantor  himself,  describing 
the  rights,  and  ull  the  rights,  which  would 
belong  to  him  after  the  delivery  of  the 
deed.  Prior  to  the  delivery  of  the  deed, 
Moses  Hoyle  had  in  the  land  thereby  con- 
veyed all  the  rights  which  belong  to  an 
owner  in  fee-simple  After  the  delivery 
of  the  deed,  be  had  only  such  rights  in  the 
land  as  were  expressed  in  the  deed  itself. 
By  his  own  act  he  parted  with  his  almost 
absolute  'right  in  the  land  conveyed,  and 
limited  himself  to  such  rights  therein  as 
were  set  forth  in  his  own  deed.  Wben 
the  deed  was  delivered,  whatever  rights 
he  had  to  use  the  crossings  he  had  under 
and  by  virtue  of  his  deed.  After  Its  ac- 
ceptance, it  plainly  was  the  duty  of  the 
grantee  to  permit  the  grantor  to  use  the 
crossings  for  the  purposes  expressed  in 
the  deed.  The  deed  was  the  source  and 
measure  of  the  reciprocal  rights  and  du- 
ties of  the  parties  with  respect  to  these 
crosslcgs.  In  accepting  the  deed,  the 
grantee  accepted  it  with  all  Its  burdens, 
and  recognized  whatever  rights  Mosee 
Hoyle  had  under  It,  but  It  did  not  thereby 
recognize  rights  In  him  which  differed 
from  those  expressed  in  the  deed,  and 
which  existed.  If  at  all,  independently  of 
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the  deed.  It  ]ii  trae  the  deed  does  speak  ot 
the  crossings  as  "now  made  un  said 
lands,"  and  thus  may  be  said  to  " recog- 
nise" the  crossings  as  material  structures 
existing  prior  to  the  deed,  but  It  does  not 
recognise  any  right  to  use  them  as  exist- 
ing in  the  grantor  independently  of  the 
deed;  for  it  provides  that  the  grantee 
shall  permit  him  to  use  them  for  certain 
specified  purposes.  The  deed,  then,  not 
only  does  not  tend  to  prove  a  right  to  nse 
the  crossings  by  adverse  user,  but,  on  the 
contrary,  proves  a  right  to  use  them  un- 
der and  by  virtue  of  the  deed  alone,  and 
its  acceptance,  if  it  was  a  recognition  uf 
anything,  was  a  recognition  of  the  rights 
expressed  in  the  deed.  It  was  claimed  and 
admitted  to  prove  a  right  of  way  by  ad- 
verse user,  and  the  recognition  of  such  a 
right  on  the  part  of  the  grantee  by  ac- 
cepting it,  and  was  undoubtedly  used  for 
this  purpose  by  the  Jury  In  finding  a  ver- 
dict for  the  plaintiff ;  and  its  admission 
for  such  a  purpose  was  error.  In  view  of 
the  fact  that  a  new  trial  must  be  granted 
for  admitting  the  deed  in  evidence,  we 
have  deemed  it  unnecessary  to  say  much 
about  the  claimed  errors  in  the  charge. 
All  of  the  errors  assigned  upon  this  part 
of  the  case  which  we  deem  of  any  Impor- 
tance arise  out  of  questions  respecting 
this  deed  and  its  construction,  and  will 
not  be  nicely  to  arise  if  the  case  is  tried 
again.  Both  parties  In  their  briefs  agree 
that,  upon  the  facts  disclosed  by  the  rec- 
ord, it  was  the  duty  of  the  court  to  con- 
strue the  deed,  and  not  to  leave  such  con- 
struction to  the  jury,  and  that  such  is  the 
rule  is  too  plain  to  admit  of  doubt  or  dis- 
pute. In  one  part  of  its  charge  the  court 
Ufes  language  which  seems  to,  if  It  does 
not  in  fact,  sanction  a  part  of  the  claim 
of  the  plaintiff  that  the  deed  does  or  may 
contain  a  recognition  of  an  existing  right 
in  Moses  Hoyle  to  use  the  crossings,  and 
leaves  the  jury  without  definite  instruction 
upon  the  point.  Perhaps  also,  in  other 
respects,  the  language  of  the  charge  upon 
this  point  in  the  case  was  not,  in  view 
of  the  plaintiff's  claims,  so  clear  and  explic- 
it as  it  should  have  been,  and  may  have 
misled  the  jury.  A  new  trial  should  be 
granted. 

Andrbws,  C.  J.,  and  Loomis  and  Set- 
uoDB,  JJ.,  concur.  Carpentrr,  J.,  dls- 
sentB. 


(60  C<mn.  82)  —"— 

New  Hatrn  Younq  Men's  Institute  v. 
City  of  New  Haven. 

(Supreme  Court  of  Errors  of  Cormecttcut.    Jan. 
5,1891.) 

Wills— Charitable  Bequest— Discbbtios  to  Sb- 
LKCT  Brneficiart — ^Pbrpbtuitibs. 

1.  A  will  which  gives  an  estate  to  certain 
devisees  for  lite,  and  upon  the  survivor's  deata 
one-tenth  of  the  estate  "to  tbo  city  of  New 
Haven,  in  tmst,  the  Income  to  be  applied  by  Uie 
proper  suthoriues  for  tbe  purchase  of  books  for 
the  xoung  Hen's  Institute,  or  any  public  library 
which  may  from  time  to  time  exist  in  said  city, " 
vests  in  the  city  a  discretion  to  use  the  income 
for  the  purchase  of  1x>oks  for  any  public  library 
in  the  city,  and  does  not  make  the  Toung  Men's 
Institnte  the  primary  object  of  the  iwquest 

3.  The  fact  that  the  will  gives  a  discretion 
to  use  the  funds  to  purchase  books  for  any  public 
lilirary  doe*  no*  make  it  void,  as  conflicting  with 


the  statute  of  perpetuities,  although  no  time  is 
fixed  in  which  the  oenefioiary  shall  l>e  selected. 

Case  reserved  from  superior  court.  New 
Haven  county. 

Action  by  New  Haven  Young  Men's  In- 
stitute against  the  city  of  Nqw  Haven  to 
compel  the  execution  of  a  trust.  Case  re- 
served.   Judgment  for  defendant. 

C.  H.  JoffersoU  and  E.  P.  Arviae,  for 
plaintiff.  W.  K.  Townsend  and  B.  Mans- 
eeJd,  for  defendant. 

LooMis,  J.  Tbe  complainant  seeks  to 
ascertain  its  rights  in  a  trust  fund  created 
by  the  will  of  Philip  Mnrett,  dated  August 
-SU,  1867.  Marett  died  in  New  Haven, 
March  20,  ISHfd.  By  bis  will  the  bulk  of  his 
estate  was  given  to  trustees  of  his  ap- 
pointment, to  hold  for  the  benefit  of  his 
wife  and  daughter  during  their  lives,  and 
upon  the  survivor's  death  (In  the  words 
of  the  will)  "to  be  appropriated,  distribut- 
ed, and  disposed  of  as  follows,  namely: 
One-fifth  part  to  the  Connecticut  Hospital 
Society,  In  trust,  the  Income  to  be  applied 
to  the  support  of  free  beds  for  the  l>enefit 
of  poor  patients  in  said  institution,  glv- 
ing  preference  to  those  incurably  afflicted, 
if  such  are  admit>8lble.  One-fifth  part  to 
the  city  of  New  Haven,  to  be  held  in  trust 
by  the  proper  authorities,  and  the  income 
to  be  applied,  through  such  agencies  as 
they  see  fit,  for  the  snpply  of  fuel  and  oth- 
er necessaries  to  deserving  indigent  per- 
sons, not  paupers,  preferring  such  as  are 
aged  or  infirm.  One-fifth  to  the  president 
and  fellows  of  Yale  (i^ollege,  In  trust,  the  in- 
come to  be  applied  to  the  support  of  schol- 
arships, or  such  other  purposes  in  the  aca- 
demical department  as  they  may  judge  ex- 
pedient. One- tenth  part  to  tbe  New  Haven 
Orphan  Asylum,  to  be  held  In  trust,  and  the 
iacome  applied  to  tbe  support  of  poor  in- 
mates therein.  One-tenth  part  to  the  St. 
Francis  (Catholic)  Orphan  Asylum  In  New 
Haven,  to  be  held  In  trust,  and  the  In- 
come to  be  applied  to  the  support  of  poor 
Inmates  therein.  One-tenth  part  to  the 
city  of  New  Haven,  in  trust,  tbe  Income 
to  be  applied  by  the  proper  authorities 
for  the  purchase  of  books  for  the  Young 
Men's  Inatitute,  or  any  public  library 
which  may  from  time  to  time  exist  in 
said  city.  One-tenth  part  to  the  sta  te  of 
Connecticut,  in  trust,  the  Income  to  be  ap- 
plied towards  the  maintenance  of  any  In- 
stitution for  the  cure  or  relief  of  idiots. 
Imbeciles,  and  feeble-minded  persims. " 
The  contention  of  tbe  parties  relates  to 
the  question  whether  tbe  intention  of  tbe 
testator  was  to  make  tbe  New  Haven 
Young  Men's  Institute  tbe  primary  object 
of  his  bounty,  or  to  vest  in  the  city  of 
New  Haven  a  discretion  to  exclude  the 
plaintiff  altogether,  and  to  bestow  the 
legacy  upon  another  public  library  in  the 
same  city.  In  arriving  at  a  just  conclu- 
sion upon  this  subject  both  parties  con- 
cede that  force  and  effect  must  be  given 
to  all  the  language  employed  by  the  tes- 
tator to  express  his  intention  in  the  prem- 
ises. But  in  applying  tbe  principle  the 
parties  reach  very  different  results.  Tbe 
language  to  be  construed  is:  "One-tentb 
part  to  the  city  of  New  Haven,  in  trust, 
the  income  to  be  applied  by  the  proper 
authorities  for  tbe  purchase  of  books  for 
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the  Totrns  Men's  Institute,  or  any  public 
Ubrary  which  may  from  time  to  time  ex- 
ist In  said  city. "  The  plaintiff  contends 
that  the  defendant's  construction  would 
erase  the  Young  Men's  Institute  as  a 
beneficiary,  while  the  defendant  contends, 
on  the  other  hand,  that  the  plaintiff's 
construction  practically  erases  the  alter- 
native provision  for  the  benefit  of  any  pub- 
lic library  which  may  from  time  to  time 
exist.  There  Is  some  color  of  truth  In  both 
these  claims,  and  yet  both  cannot  be 
equally  correct.  Such  different  conclu- 
sions can  only  be  reached  by  attaching  a 
different  meaning  to  the  same  words,  or 
by  reading  something  between  the  lines 
that  the  testator  did  not  express.  The 
plaintiff  has.  the  advantage  of  being 
a  named  beneficiary,  but  to  dispose  ot 
the  alternative  clause  requires,  not  only 
that  the  fact  just  named  should  be  spe- 
cially emphasized,  but  that  there  should 
be  also  Inserted  a  contingency  upon  which 
alone  the  alternative  beneficiary  may 
take,  namely,  that  the  instltuteshall  have 
ceased  to  exist  prior  to  the  testator's 
death.  The  defendant  says:  "The  words 
'  The  Young  Men's  Institute '  were  placed 
in  the  will  for  a  purpose.  It  was  not  then 
a  public  library.  It  could  not,  therefore, 
be  a  beneficiary  under  the  clause  'any  pub- 
lic library.'  But  it  might  agree  to  throw 
open  Its  doors  to  the  public,  provided  the 
trustees  saw  fit  in  their  discretion  to  pur- 
chase books  for  It.  Or  the  public  library 
might  not  accommodate  the  public  to  the 
satisfaction  of  the  trustees.  In  these 
events  the  testator  was  willing  that,  al- 
though the  Institute  was  a  private  libra- 
ry, the  trustees  should  purchase  books 
for  It."  We  will  not  stop  to  discuss 
whether  or  not  tlyere  is  adequate  founda- 
tion for  this  statement.  We  prefer  to  ad- 
here very  closely  to  the  language  and  pro- 
vlsiona  actually  contained  In  the  will, 
and  to  such  natural  and  necessary  infer- 
ences as  may  fairly  be  deduced. there- 
from, when  considered  In  connection  with 
all  the  surrounding  circumstances. 

Does  the  provision,  then,  that  requires 
the  city  to  purchase  books  for  the  insti- 
tute, or  any  public  library  that  may  from 
time  to  time  exist,  mean  that  it  shall  pur- 
chase the  books  exclusively  for  the  Insti- 
tute, proTided  it  continues  In  existence? 
The  question  cannot  even  be  stated  with- 
out implying  a  negatlye  answer,  for  it  re- 
quires the  use  of  important  additional 
words  and  provisions,  of  which  no  hint  is 
given  in  the  will.  Had  it  been  in  the  mind 
of  the  testator  to  make  the  institute  the 
sole  beneficiary,  except  upon  the  remote 
and  Improbable  contingency  of  Its  non-ex- 
istence, it  would  have  been  most  natural 
to  have  made  a  direct  and  absulntegift 
to  It,  with  at  most  a  proviso  for  some 
other  ulterior  disposition  of  It  founded 
upon  such  contingency.  It  seems  unnat- 
ural that  the  testator  should  have  antic- 
ipated the  non-existence  of  a  corporation 
which  in  law  never  dies,  and  which  the 
testator  personally  had  known  for  20 
years  as  existing  In  New  Haven ;  and,  had 
this  been  a  controlling  consideration,  as 
the  plaintiff  assumes.  It  would  most  nat- 
urally have  found  expression  in  the  will, 
as  we  have  before  suggested.    But   we 


have  been  referred  to  decided  cases  where 
an  alternative  provision  following  the 
word  "or"  has  been  given  a  secondary 
and  substitutional  meaning.  We  think 
the  cases  are  distingalshable  from  this. 
In  1  Redfield  on  Wills,  487,  it  is  said  that 
the  question  has  arisen  most  commonly 
in  cases  of  devises  to  A.  "or  his  heirs," 
where  It  has  been  held  that  the  word  "or" 
being  Interposed  between  the  name  of  the 
first  devisee  or  legatee  and  his  heirs,  indi- 
cated the  intention  of  substituting  the 
la  tter  in  place  ot  the  ancestor.  It  seems  to 
us  that  all  these  cases  may  well  rest  upon 
the  Implication,  derived  from  the  phrase 
"orhairs,"  that  the  first-named  donee  is 
dead ;  otherwise.  In  contemplation  of  the 
law,  be  could  have  no  heirs. 

Since  the  argument  of  this  case  our  at- 
tention has  been  called  to  the  rase  ot 
O'Bourke  v.  Beard,  151  Mass.  9,  23  N.  E. 
Kep,  576,  (decided  in  January,  1890.)  We 
find  this  case  to  be  of  the  class  above  re- 
ferred to.  An  estate  was  given  to  trus- 
tees lor  the  benefit  uf  the  testator's  three 
children,  who  were  named,  adding  the 
words  "or  their  heirs. "  The  court  holds 
that  In  such  case  "'or'  makes  a  substitut- 
ed gift,  as  is  provided  by  Pub.  St.  c.  127,  § 
23,  In  case  either  of  the  testator's  children 
should  die  before  him."  It  ought  tu  be 
added  that  the  court  did  not  rest  the  case 
wholly  upon  the  statute  referred  to,  as 
they  might,  but  also  referred  to  several 
English  cases  giving  a  similar  construc- 
tion. We  have  no  occasion  or  Inclination 
to  Impair  the  force  of  these  decisions,  if 
we  had  the  power,  by  any  adverse  com- 
ment. In  the  other  cases  to  which  our  at- 
tention has  been  called,  the  gift  was  direct 
and  absolute  In  form  to  one  person  or  an- 
other, where.  If  the  gift  bad  not  been  held 
to  be  substitutional,  the  whole  would 
have  been  void  for  uncertainty;  and  in 
none  of  those  cases  was  there  a  discretion- 
ary power  In  a  trustee  to  select  the  bene- 
ficiaries from  those  named,  as  we  think 
there  Is  in  the  case  at  bar.  In  this  case  the 
entire  laneuage  of  the  alternative  bequest 
points  to  a  discretion  in  the  trustee.  Al- 
though the  word  "or"  may  mean  "and," 
or  may  have  the  meaning  attributed  to  It 
In  the  cases  referred  to,  yet  its  more  natu- 
ral meaning,  when  used  as  a  connective,  Is 
to  mark  an  alternative,  and  present  a 
choice,  implying  an  election  to  do  one  of 
two  things.  But  here.  In  addition  to  the 
force  of  the  word  "or,"  the  words  which 
Immediately  follow  are  peculiarly  signifi- 
cant, and  make  unr  construction  much 
more  reasonable  than  the  opposing  one. 
The  word  "any,"  used  as  an  adjective, 
means  "one  out  of  several  or  many. 
When  the  city,  as  trustee,  is  directed  to 
buy  books  for  the  Institute  or  for  any 
public  library,  a  Helection  Is  necessarily 
Implied,  and  it  is  the  city  .that  Is  to  deter- 
mine and  select  the  one  among  the  others. 
The  same  Idea  is  strongly  reinforced  and 
supported  by  the  phrase  "from  time  to 
time."  This  greatly  enlarges  the  field  for 
discretion,  and  at  the  same  time  Implies 
Its  existence.  If,  then,  there  is  clearly  a 
discretion  to  select  one  public  library  from 
those  that  may  from  time  to  time  exist.  It 
would  seem  unreasonable  to  confine  It  to 
one  side  only  of  the  alternative  presented 
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by  the  word  "  or. "  We  think  the  testator 
Intended  his  trustee  to  exercise  a  discre- 
tion and  make  a  choice  as  between  the  In- 
stitate  and  some  public  library  that 
might,  alter  the  making  of  the  will,  come 
Into  existence.  The  fact  that  the  Institute 
was  specially  mentioned  does  not  necessa- 
rlly  Indicate  a  preference,  although  .the 
suggestion  has  considerable  force.  The 
mention  of  it  with  an  "or"  attached,  pre- 
senting a  choice,  Is  very  different  from  an 
exclusive  mention.  The  institute  bad  the 
only  library  existing  in  New  Haven  when 
the  will  was  executed,  In  any  sense  public, 
and,  although  It  had  doubtless  been  of 
great  benefit  to  Its  patrpns,  yet  it  was  a 
public  library,  only  in  n  somewhat  limit- 
ed SAnse.  We  will  not  stop  to  discuss  the 
question  whether  the  restrictions  were 
too  great  to  prevent  its  being  a  public 
library  or  not.  It  does  not  seem  to  us  of 
great  importance.  The  testator  was  will- 
ing and  desired  It  to  be  the  recipient  of  his 
bounty  In  case  no  better  one  should  come 
into  existence ;  but  the  alternative  clause 
which  he  Inserted  Justifies  the  Inference 
that,  with  the  future  growth  of  the  city, 
he  anticipated  that  other  libraries  might 
be  established  which  might  prove  more 
widely  beneficial  to  the  people  of  the  city. 
Instead,  therefore,  of  restricting  his  boun- 
ty to  the  institute  alone,  he  preferred  to 
leave  It  open  to  the  city  to  make  the  best 
possible  selection.  Itlsdoubtlesstrnethat 
the  same  result  might  have  been  reached 
without  special  mention  of  the  institute. 
It  was,  however,  not  unnatural  for  blm 
to  mention  the  only  existing  Institution 
which  could  in  any  manneraccomplisb  his 
beneficent  purpose,  and  he  may  have 
thought  that  the  omission  of  the  name 
would  Involve  an  implication  against  the 
institute  which  would  prevent  the  trus- 
tees from  duly  considering  Its  claim. 

But  we  are  confronted  with  an  objection 
that  lies  back  ol  all  our  reasoning,  and 
will  render  It  futile  If  it  is  to  prevail,  name- 
ly, that  a  discretionary  power  in  the  trus- 
tee to  exclude  the  institute  from  partici- 
pating In  the  bequest  cannot  be  implied. 
We  do  not  think  this  position  is  correct. 
The  contrary  doctrine  seems  well  estab- 
lished by  repeated  decisions  of  this  court 
and  of  the  courts  in  other  jurisdictions 
also.  In  Agricultural  School  v.  Whitney, 
54  Conn.  342,  8  Atl.  Aep.  141,  the  gift  was 
of  a  fund,  the  Interest  of  which  should  be 
held  by  the  selectmen  as  trustees,  and  ap- 
plied to  aid  indigent  young  men  of  the 
town  of  Mansfield  in  fitting  themselves  for 
the  evangelical  ministry.  No  discretion 
here  was  expressly  conferred,  and  nothing 
was  said  about  It.  But  the  court  said, 
(page  35^;,  54  Conn.,  and  page  146,  8  Atl. 
Rep. : )  '*  The  trustees  are  the  persons  who 
for  the  time  being  hold  office  as  selectmen 
of  a  town, — an  office  of  continuous  dura- 
tion.' To  them  the  donor  has  given  power, 
and  upon  them  imposed  the  duty,  of  deter- 
mining the  persons  who  meet  the  specified 
req  ui  remen  ts,  and  who  are  to  become  bene- 
ficiaries. There  are  persons  to  determine, 
and  a  rule  for  their  guidance.  These  con- 
stitnte  a  valid  foundation  for  a  charita- 
ble use."  So  in  Bronson  v.  Strouse,  57 
Conn.  147,  17  Atl.  Bep.  690,  the  language  of 
the  will  was  that,  after  the  executor  had 
T.22A.no.I0— 29 


made  certain  payments,  "It  any  surplus 
shall  remain.  •  •  •  I  will  that  said 
surplus  shall  be  given  to  some  poor,  de- 
serving Jewish  family  residing  in  ttie  city 
of  New  Haven."  Here,  too,  nothing  was 
said  about  discretion,  nor  was  it  express- 
ly stated  who  was  to  select  the  poor,  de- 
serving Jewish  family,  but  both  were  im- 
plied from  the  mere  application  of  the 
money  in  the  hands  of  the  executors  as 
trustees.  The  court  said:  "Upon  prece- 
dent, therefore,  we  are  required  to  recog- 
nise ;he  validity  of  the  bequest  to>a  poor, 
deserving  Jewish  family  residlngin  thecity 
of  ^jew  Haven.  Upon  principle  also.  The 
testatrix  has  created  a  testamentary 
trust ;  has  appointed  the  persons  named 
as  the  executorsof  her  will  trustees;  has 
clothed  them  with  power,  and  put  upon 
them  an  obligation,  to  nBeJ:he  income  cer- 
tainly for  the  care  of  her  burial  lot,  possi- 
bly also  for  the  relief  of  the  poor;  and  has 
required  of  them  the  exercise  of  their  dis- 
cretion as  to  the  time  and  amount  of  their 
expenditure  upon  the  lot.  She  has  also 
vested  them  with  the  power  to  select  the 
family  which,  according  to  their  judgment. 
Is  a  member  of  thedass  specified  by  the  tes- 
tatrix, and  after  selection  to  determine 
when  and  to  what  amount  they  will  ex- 
pend the  income  or  surplus  for  its  relief. " 
In  8  Jarman  on  Wills,  (page  704,)  It  is 
said:  "Discretionary  potver  in  a  trustee 
must  and  will  be  implied  from  the  terms  of 
the  will  when  necessary."  In  Clement  v. 
Hyde,  60  Vt.  7I6,  the  court  says :  "  There 
is  no  discretion  placed  upon  the  trustee  in 
this  case,  but  the  application  of  the  income 
implies  the  exercise  of  it.  If  the  trustee 
had  applied  the  Inco'me  arising-  from  the 
trust  fund  in  good  faith  and  In  the  exercise 
of  ordinary  discretion,  there  could  bp  no 
doubt  about  the  testator's  inten  tion  be- 
ing accomplished. "  In  Pickering  v.  Shot- 
well,  10  Pa.  St.  23,  it  is  said :  "  But  we  cer- 
tainly will  not  let  a  charitable  bequest  fall 
where  there  is  a  discretion  or  an  option 
given  to  the  trustee,  and  if  he  cannot  ap- 
ply it  to  all  the  contemplated  objects  It 
vrill  be  sufficient  if  be  can  apply  it  to  any 
of  them.  But  power  to  act  at  discretion 
need  not  be  expressly  given  if  It  can  be  im- 
plied from  the  nature  of  the  trust.  Now, 
this  residue  may  *e  applied,  by  the  very 
words  of  the  bequest,  either  to  a  supply  of 
good  books,  or  the  support  of  a  school. 
What  school?  Any  free  school  or  institu- 
tion that  the  monthly  meeting  (the  trus- 
tees) may  select,  provided  it  answer  the 
description  in  the  bequest.  It  is  thus  ca- 
pable of  being  reduced  to  certainty,  and, 
as  the  monthly  meeting  has  the  option  of 
applying  the  fund  to  the  one  object  or  the 
other,  an  uncertainty  in  one  of  them 
would  not  vitiate  both.  But  both  are 
sufficiently  certain."  The  construction 
adopted  will  render  unnecessary  any  dis- 
cussion of  the  objection  that  the  bequest 
Is  void  for  uncertainty.  Thedass  is  suffi- 
ciently certain,  and  the  exercise  of  the 
trustees'  discretion  will  render  the  benefi- 
ciary certain. 

But  it  is  further  contended  that,  under 
the  discretionary  power  to  select  any  pub- 
lic llbraiy  that  may  from  time  to  time  ex* 
ist,  it  is  not  certain  that  a  selection  will 
be  made  so  as  to  vest  the  equitable  estate 
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before  the  etatnte  of.  perpetaities  wonid 
apply,  and  the  case  Ib  likened  to  tbat  of 
Jocelya  v.  Nott,  44  Conn.  66.  But  the 
caBea,  as  we  construe  them,  have  no  anal- 
ogy. In  the  case  cited  It  was  provided 
that  whenever  a  Congregational  church 
and  society  should,  under  certain  rondU 
tions,  desire  to  build  upon  certain  land, 
the  trustee  should  convey  It  to  them ;  and 
this  court  said :  "No  particular  church  is 
designated.  •  •  •  There  is  no  one 
whose  diityrit  Is  to  make  selection,  and 
there  is  no  limit  in  respect  to  time.  •  •  • 
Application  may  be  made  and  the  condi- 
tions complied  with  at  any  time,  and  it 
may  not  be  for  a  thousand  years  to  come. " 
But  In  the  case  at  bar  the  beneOclary  is 
designated  as  one  of  a  class,  and  there  is 
one  whose  duty  It  Is  to  make  the  selection ; 
and  the  time  cannot  be  too  remote,  for  the 
will  provides  tbat  upon  the  decease  of  the 
life-tenants  the  estate  shall  be  **  appropri- 
ated, distributed,  and  disposed  of, "  among 
others,  "to  the  city  of  New  Haven  in 
trust. "  The  city  must,  of  course,  forth- 
with commence  to  administer  the  trust  by 
selecting  the  beneflciary,  and  by  the  pur- 
chase of  books  for  the  library  selected. 

But  it  is  flu  ally  con  tended  that  it  is  a  per- 
version of  the  trust  for  the  city  to  select 
the  Free  Public  Library  in  New  Haven, 
which  was  established  by  the  city,  and 
has  become  a  department  of  its  new  gov- 
ernment, and  so,  it  is  said,  proposes  to 
appropriate  the  trust  income  to  its  own 
purposes.  The  establishment  of  a  public 
library  under  the  provisions  of  our  stat- 
ute is  not,  in  the  sense  which  the  objection 
assamed,  a  part  of  the  city  government. 
It  is  not  mandatory  on  the  city,  but  pure- 
ly optional  and  charitable.  Section  144  of 
the  General  Statutes  expressly  authorizes 
any  town,  borough,  or  city  to  "receive, 
bold,  and  manage  any  devise,  bequest,  or 
donation  for  the  establishment,  increase, 
or  maintenance  of  a  public  library  within 
the  same;"  and,  in  view  of  such  para- 
mount authority  tbat  the  city  may  take 
the  gift,  it  would  seem  quite  futile  to  ap- 
peal to  any  general  principles  to  show  that 
It  cannot  take.  But  such  gifts  are  neither 
made  nor  accepted  in  order  to  reduce  tax- 
ation, and  they  do  not  necessarily,  or 
even  usually,  have  that  eSect.  Taxation 
for  such  purpose  is  limited  by  sections  144 
and  145  of  the  General  Statutes.  The  effect 
of  a  gift  for  this  charitable  object  most 
likely  will  be  to  enlarge  the  scope  and  ben- 
efit of  the  charity.  The  city  Is,  of  course, 
under  the  same  restrictions  as  any  other 
trustee  would  be,  and  can  be  equally  re- 
strained from  any  perversion  of  the  trust. 
The  superior  court  is  advised  to  render 
Judgment  in  favor  of  the  defendant.  The 
other  judges  concur. 


(66  N.  H.  396) 

TowNB  V.  Davis. 

{Supreme  Comt  of  New  HampgMre.    Herri- 
mack.    Uaroh  18, 1891.) 

Balb— When  Title  Passes— Findins  or  Riverbb 
—Statute  or  Frauds. 
1.  Plaintiff,  as  administrator,  sold  at  auc- 
tion, by  the  ton,  a  certain  lot  of  hay  contained 
in  a  bam,  to  be  taken  and  weighed  oy  the  pur- 
chaser, no  time  for  removal  being  specified.  The 
terms  of  the  sale  were  cash  or  a  bankable  note. 


Part  of  the  hur  was  removed  and  paid  for,  wh«a 
fix  montlM  afterwards  the  bam  homed.  Held, 
that  a  finding  of  a  referee  that  the  title  to  the 
hay  burned  did  not  paas  by  the  sale,  but  was 
only  completed  oil  removal,  will  not  be  dis- 
turbed. 

8.  The  acceptance  of  and  payment  for  part  of 
the  liay  was  a  recognition  of  the  contract  of  sale, 
and  a  sufficient  acceptance  to  satisfy  the  statute 
of  frauds. 

8.  In  such  case,  the  hay  being  sold  by  the 
ton,  the  sale  was  prima  fcune  not  complete  until 
the  weight  was  ascertained. 

Exceptions  from  Merrimack  county;  be- 
fore .1  ustice  I.  N.  Blodgett. 

Action  In  assampsit  by  Omer  A.  Towne 
against  Charles  H.  Davis. 

On  November  10, 1887,  the  plaintiff,  as 
administrator  of  his  father's  estate,  by 
virtue  of  a  license  from  the  probate  court, 
sold  at  public  auction  a  certain  lot  of  hay 
contained  in  a  barn  on  the  homestead 
place  of  the  deceased,  in  BoscB  wen.  The 
sale  took  place  on  the  premises.  The 
terms  of  sale  set  forth  in  the  notice  were 
cash  or  a  bankable  note.  The  auctioneer, 
in  making  the  sale,  asked  for  bids  tor  the 
hay  by  the  ton,  to  be  taken  and  weighed 
by  the  purchaser,  and  the  bay  was  bid 
oB  by  the  defendant.  There  was  nothing 
In  the  terms  of  sale  specifying  the  time 
when  the  bay  should  be  removed  by  the 
purch£iser  from  the  barn.  The  defendant 
commenced  to  remove  the  hay  in  Decem- 
ber, 1887,  and  from  time  to  time  continued 
to  do  so,  up  to  on  or  about  June  16, 
1888.  All  of  the  hay  removed  was  weighed, 
and  returns  made  to  the  plaintiO,  and 
paid  for  by  the  defendant  to  the  plaintiff. 
On  or  about  April  1, 1888,  the  premises  on 
vfblch  the  barn  containing  the  hay  was  lo- 
cated were  taken  poBseseion  of  by  a  mort- 
gagee for  the  purpose  of  taking  the  rents 
and  profits,  and  the  defendant  obtcdned 
the  consent  of  the  agent  of  the  mortgagee 
to  let  the  hay  then  in  the  barn  remain 
thera.  On  June  21,  1888.  the  barn  was 
struck  by  lightning,  and  burned,  with  aliits 
contents.  There  was  remaining  in  the 
barn,  at  the  time  of  the  fire,  about  8,170 
pounds  of  hay,  valued  at  fH  per  ton,  and 
about  17,l.'i.'i  pounds,  valued  at  f  12.50  per 
ton,  and  the  action  is  brought  to  recover 
its  value.  A  referee  finds  that  there  was 
not  such  acceptance  and  delivery  of  the 
bay  as  would  entitle  the  plaintiff  to  recov- 
er of  the  defendant  the  value  of  the  bay 
remaining  in  the  barn. 

Leach  <£  Sterena,  for  plaintiff.  iSao- 
bom  &  Haxdy,  for  defendant. 

Clare,  J.  The  acceptance,  receipt,  and 
payment  of  the  price  of  the  hay  removed 
by  the  defendant  was  a  recognition  of  the 
contract  of  sale,  and  a  sufficient  accept- 
ance and  receipt  of  part  of  the  property 
sold  to  meet  the  requirements  of  the  stat- 
ute of  frauds,  and  take  the  case  out  of  its 
operation.  It  1b  not  necessary  that  the 
delivery  and  receipt  should  accompany 
the  sale.  If  the  receipt  of  the  property, 
or  a  part  of  it,  takes  place  in  pursuance 
of  the  previous  verbal  agreement,  it  is  suf- 
ficient. It  is  the  fact  of  delivery  and  re- 
ceipt, under  and  in  pursuance  of  the  pre- 
vious agreement  of  sale,  and  not  the  time 
when  the  delivery  is  made,  that  the  stat- 
ute makes  essential  to  the  sroof  of  a  valid 
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contract.  Brown,  St.  Frauds,  §388;  Town- 
8end  V.  HargraveB,  118  Mass.  825, 

There  being  no  gnestlon  as  to  the  procif 
of  the  contract  of  sale,  the  Inqalry  is 
whether  It  was  so  far  completed  that  the 
title  passed  at  once  to  the  defendant. 
This  is  a  qaestlon  of  the  intention  and 
nnderstandlnK  of  the  parties,  which  Is  a 
question  of  fact.  A  referee  has  foand  that 
the  title  did  not  pass,  and  the  verdict 
most  stand  if  there  was  evidence  compe- 
tent to  sustain  it.  As  between  the  par- 
ties, neither  delivery  nor  payment  is  nec- 
essary to  a  completed  sale,  except  when 
required  by  the  statuteof  frauds.  Clark  v. 
Draper.  19  N.  H.  419,  421;  Bailey  v.  Smith, 
43  N.  H.  141, 143;  Clark  v.  Greeley,  62  N.  H. 
394.  At  the  common  law,  an  agreement 
for  the  present  sale  of  specific  chattels 
casts  on  the  buyer  the  risk  of  Iosh.  But  if 
anything  remains  to  be  done  between  the 
parties  to  identify  the  goods  sold,  or  to 
determine  the  price  to  be  paid,  the  sale 
Is  not  complete  so  as  to  pass  the  title,  un- 
less it  may  be  Inferred  from  the  evidence 
that  the  parties  intended  the  property 
should  pass  at  once.  If  the  goods  are 
sold  by  number,  weight,  or  measure,  or 
the  like,  the  sale  is  prima  facie  not  com- 
plete tiU  the  quantity  Is  ascertained,  and. 
If  they  are  mixed  with  others,  not  until 
they  are  separated  and  designated.  War- 
ren v.  Buckminster,  24  N.  H.  336;  Fuller 
V.  Bean. 34  N.  H.  290;  Ockington  v.Kichey, 
41  N.  H.  275;  Preacott  v.  Locke,  51  N. 
H.  94.  "The  general  do(;trine  on  this  sub- 
ject in  that  when  some  act  remains  to  be 
done  in  relation  to  the  articles  which  are 
the  subject  of  the  sale,  as  that  of  weigh- 
ing or  measaring,  and  there  is  no  evidence 
tending  to  show  an  intention  uf  the  par- 
ties to  make  an  absolute  and  complete 
sale,  the  performance  of  such  act  is  a  pre- 
requisite to  the  consummation  of  the  con- 
tract, and  until  it  Is  performed  the  prop- 
erty does  not  pass  to  the  vendee.  But  in 
the  case  of  sales,  where  the  property  to 
be  sold  is  in  a  state  ready  for  delivery, 
and  the  payment  of  money,  or  giving  se- 
curity therefor,  is  not  a  condition  preced- 
ent to  the  transfer,  it  may  well  be  the 
understanding  of  the  parties  that  the  sale 
is  perfected,  and  the  Interest  pabses  imme- 
diately to  the  vendee,  although  the 
weight  or  measure  of  the  article  sold  re- 
mains yet  to  t>e  ascertained.  Such  a  case 
presents  a  question  of  the  intention  of  the 
parties  to  the  contract.  The  party 
affirming  the  sale  must  satisfy  the  Jury 
that  it  was  intended  to  be  an  absolute 
transfer,  and  all  that  remained  to  be  done 
was  merely  for  the  purpose  of  ascertain- 
ing the  price  of  the  articles  sold,  at  the 
rate  agreed  upon."  Riddle  v.  Vamum, 
20  Pick.  280,   283,  284. 

The  terms  of  the  sale  were  "cash  or  a 
bankable  note, "  and  this  fact  is  to  be  con. 
sidered  in  determining  whether  the  parties 
Intended  a  completed  sale.  If  by  the  nse 
of  these  terms  the  parties  understood 
merely  that  no  credit  was  to  be  given, 
and  that  the  seller  would  Insist  on  his 
right  to  retain  possession  of  the  hay  un- 
til the  price  was  paid  or  secured,  the  sale 
might  still  be  so  far  Completed  and  abso- 
lute that  the  property  would  pass;  but,  if 
it  was  the  understanding  that  the  bay 


was  to  remain  the  property  of  the  seller 
until  the  price  was  paid  or  secured,  the 
sale  was  conditional,  and  the  title  would 
not  pass,  even  on  delivery,  without  per- 
formance of  the  condition.  Clark  v.  Gree- 
ley, 62  N.  H.  394,  896.  In  Paul  v.  Reed,  52 
N.  Ei.  136,  the  buyer,  moving  into  the  sell- 
er's house,  examined  and  selected  a  bog, 
some  butter,  sugar,  tea,  and  other  arti- 
cles, and  agreed  to  take  them  at  certain 
prices.  FTemlxed  the  sugar  with  his  own, 
-changed  the  hog  to  another  pen,  and  took 
out  his  pocket-book  to  pay  for  them,  but 
at  that  moment  the  money  due  for  the 
price  was  attached  by  a  creditor  of  the 
seller,  and  the  seller  took  back  his  goods. 
The  question  was  whether  the  title  had 
vested  in  the  purchaser.  The  court  say: 
"The  question,  then.  Is  whether  the  deliv- 
ery here  was  absolute,  intending  to  pass 
the  title  to  the  vendee,  and  trust  him  for 
the  price,  or  whether  it  was  made  with 
the  expectation  that  the  cash  would  be 
paid  immediately  on  the  delivery.  This 
is  a  question  of  fact,  but  it  is  submitted  to 
the  court'  tor  decision.  Ordinarily  It 
should  be  passed  upon  at  the  trial  term. " 
Assuming  that  the  questions,  both  of  law 
and  fact,  were  reserved,  the  court  found 
that  the  goods  were  sold  for  cash,  and,  of 
course,  that  the  delivery  of  the  goods  and 
the  payment  of  the  price  were  to  be  simul- 
taneous; and  that  when  a  part  had  been 
delivered,  and  the  seller  was  figuring  up 
the  amount,  and  the  buyer  had  taken  out 
his  money  to  pay  the  price,  the  act  was 
arrested  by  the  service  of  process,  the  sale 
was  not  completed,  and  the  title  had  not 
vested  in  the  buyer.  Upon  the  facts  stat- 
ed In  the  case,  a  referee  has  found  that  the 
title  to  the  hay  did  not  vest  in  the  de- 
fendant at  the  time  of  the  auction  sale. 
There  was  evidence  upon  which  he  could 
find  either  way,  and  his  finding  is  not 
open  to  revision,  no  error  of  law  appear- 
ing. Cummlngs  v.  Center  Harbor,  57  N. 
H.  17.    Judgment  tor  the  defendant. 


Blodobtt,  J.,  did  not  rit. 
concurred. 


The  others 


(66  N.  H.  408) 

Stirn  et  al.  v.  McQuade  et  a/. 

(Supreme  Court  <tf  New  Hampshire.    Hills- 
horouffh.    Haroh  18, 1891.) 

IN8OI.VEN0T— DiSCHABOB— POBBION  CbEDITOSS. 

The  fact  that  an  insolvent  debtor  has  been 
discharged  under  the  laws  of  New  Hampshire 
does  not  bar  the  right  of  recovery  on  claims  not 
presented  by  creditors  of  the  state  of  New  Tork, 
when  the  creditor  did  not  join  in  the  insolvency 
proceedings,  or  voluntarily  sabmlt  to  the  jaris- 
oiction  of  the  court 

Exceptions  from  Hillsborough  county ; 
before  Justice  I.  W.  Smith. 

Aasumpslt  by  Stlrn  &  Lyon  against 
McQuade  Bros,  for  goods  sold  and  deliv- 
ered. Writ  dated  March  29, 1A89.  Facts 
agreed.  At  the  time  of  the  sale  of  the 
goods,  the  plaintiffs  resided  and  did  busi- 
ness, and  have  ever  since  resided  and  done 
business,  in  New  York.  The  defendants 
resided  and  did  business,  and  have  ever 
since  resided  and  done  business,  In  Man- 
chester. July  26,  1888,  the  defendants 
were  adjudged  insolvent  upon  the  peti- 
tion of  one  of  their  creditors  residing  In 
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Boston.  September  19, 1888,  they  filed  an 
agreement  for  compromise,  and  received  a 
discharge  from  the  insolvency  court.  The 
plaintiOa  received  notice  of  the  assign- 
ment, bat  did  not  appear  nor  prove  their 
claim,  nor  talce  any  part  in  the  proceed- 
ln8:B.  The  goods  were  sold  before  the 
commencement  of  the  insolvency  proceed- 
ings. The  court  ordered  judgment  for 
the  plain  tiOs,  and  the  defendants  excepted. 
Druty  &  Peaslee,  for  plalntiHs.  D.  F, 
O'CouBor,  SuUowajr  Ji  ToplUT,  and  J.  B. 
Rtedell,  tor  defendants. 

Clark,  J.  Itls  settled  that  ttaeinsolvent 
law  of  one  state  has  no  effect  in  another 
state  against  the  citizens  of  the  latter 
holding  claims  that  follow  the  person  of 
the  creditor,  unless  they  place  themselves 
under  the  jurisdiction  of  the  law  by  vol- 
untarily becoming  parties  to  the  insolven- 
cy proceedings.  Perley  v.  Mason,  64  N.  H. 
6,  8  4tl.  Rep.  629;  Carbee  v.  Mason,  64  N. 
H.  10,  4  Atl.  Bep.  791;  Dunlap  v.  Bogers, 
47  N.  H.  281 ;  Banlt  v.  Butler,  45  N.  H.  236; 
Baldwin  v.  Hale,  1  Wall.  223;  Gilman  v. 
Lock  wood,  4  Wall..  409;  Denny  v.  Ben- 
nett, 128  U.  S.  489,  0  Sup.  Ct.  Bep.  134. 
The  plaintiffs,  being  citizens  of  New 
Tork,  were  not  under  the  jurisdiction  of 
the  Insolvent  law  of  this  state;  and,  not 
having  In  any  way  voluntarily  submit- 
ted themselves  to  its  jurisdiction,  their 
claim  was  not  affected  by  the  discharge 
granted  to  the  defendants  by  the  Insolven- 
cy court.  But  It  is  contended  that  the 
plaintiffs,  by  bringing  their  action  in  this 
court,  have  voluntarily  submitted  them- 
selves to  the  jurisdiction,  and  are  bai'red 
from  enforcing  their  claim,  which  Is  cov- 
ered by  the  terms  of  the  discbarge  grant- 
ed to  the  defendants  under  the  insolvent 
law  of  this  state.  The  question  present- 
ed is  whether  a  discharge  in  insolvency 
granted  by  an  insolvent  court  of  this 
state  to  one  of  its  citizens  is  a  bar  to  an 
action  brought  by  a  citizen  of  another 
state  tn  the  courts  of  this  state.  Insolv- 
ency proceedings  Involve  a  judicial  inves- 
tigation, and  partake  of  the  nature  of  ju- 
dicial proceedings,  and  a  discharge  in  in- 
solvency is  valid  and  operative  only  as 
to  persons  and  claims  over  which  the  In- 
solvency conrt  has  jurisdiction.  As  the 
Insolvency  conrt  of  this  stata  bad  no  ju- 
risdiction over  the  plaintiffs  as  citizens  of 
New  Tork,  the  discharge  granted  to  the 
defendants  was  inoperative  as  to  the 
plaintiffs,  and  cannot  be  pleaded  as  a  dis- 
charge of  their  claim.  Eastman  v.  Dear- 
born, 63  N.  H.  364.  As  to'  the  plaintiffs 
and  their  debt  against  the  defendants,  it 
Is  as  though  there  had  been  no  insolvency 
proceedings  or  certificate  of  discharge 
granted  to  the  defendants.  The  dis- 
charge is  no  defense  to theplalntiffs' claim. 
The  plaintiffs' debt  not  being  extlngushed, 
they  have  an  equal  right  to  enforce  the 
payment  of  it  by  suit  In  the  courts  of  this 
state  with  other  citizens  having  claims  to 
be  enforced.  It  Is  no  reason  for  denying 
the  plaintiffs  access  to  the  courts  of  the 
state  to  enforce  a  valid  claim  against  the 
defendants,  in  no  way  affecting  the  rights 
of  other  citizens,  that  the  defendants  have 
obtained  a  certlflcale  of  discharge  from 
an  insolvency  court  having  no  jurisdic- 


tion over  the  plaintlfts.  This  view  Is  sup- 
ported by  the  decislona  of  other  courts 
where  the  question  has  been  considered. 
Guernsey  y.  Wood,  180  Mass.  603;  KeU«y 
V.  Drury,  9  Allen,  27;  Hills  v.  Carlton,  74 
Me.  156;  Bedell  v.  Scruton,  64  Vt.  493; 
Anderson  v.  Wheeler,  25  Conn.  60S;  Main 
y.  Messner,  17  Or. 78, 20  Pac.  Rep.  265 ;  Bank 
V.  Batcheller,  161  Mass.  589,  24  N.  B.  Bep. 
917.    Exceptions  overruled. 

Smith,  J.,  did  not  ait.    The  others  con- 
curred. 


(66  N.  H.  MQ 

Eaton  v.  Bubke  et  al. 

{Supreme  Court  of  New  Hampshire.    Hills- 
borough.    July  35, 1890.) 

Refbal  or  Staiutbs— Stribt  CoiuassioiiKB— 
Mandaucs. 

1.  Laws  N.  H.  1878,  o.  166,  S  11,  provided  for 
the  election  of  street  commissioners  by  the  city 
cooncil  of  the  city  of  Nashua.  Laws  ISS,  c.  2^ 
by  way  of  amendment  to  said  act,  provides  that 
there  shall  be  chosen  annually bythe  people,  and 
by  general  ticket,  a  street  commissioner  to  su- 
perintend the  streets,  roads,  and  bridges  of  said 
city.  Held,  that  the  amendment  of  18^  repealed 
by  implication  that  part  of  die  aot  of  1878  whlcb 
related  to  the  eleotfon  of  street  oommissioners 
by  the  city  council. 

2.  Where  the  street  commissioner  elected  nn- 
der  the  act  of  1888  is  prevented  from  performing 
his  duties  by  the  mayor  and  former  commission- 
ers appointed  by  the  city  council,  and  the  sole 
question  is  whether  he  sl^U  be  permitted  to  en- 
ter upon  his  duties,  his  remedy  is  by  mandamus. 

Petition  of  mandamus  by  Nathaniel 
Eaton  against  Charles  H.  Burke,  mayor, 
and  P.  J.  Reynolds  and  F.  M.  Farley, 
street  commissioners,  of  tbe  city  of 
Nashua. 

At  the  annual  election  held  in  tbe  city  of 
Nashua  in  November,  1889,  the  plaintiff 
was  duly  chosen  by  the  people,  and  by 
general  ticket,  street  commissioner  to  su- 
perintend the  streets,  roads,  and  bridges 
of  the  city,  under  the  provisions  of  chap- 
ter 248,  Laws  1889,  providing  for  a  street 
commissioner,  and  was  duly  notified  of 
his  election,  appeared  and  took  the  oath 
of  oflSce  prescribed  by  law,  and  undertook 
to  enter  upon  tbe  discharge  of  tbe  duties 
of  the  office,  and  has  eversince  endeavored 
so  to  do;  but  the  defendants  have  re- 
fused, and  still  refuse,  to  recognize  bis  au- 
thority as  street  commissioner,  or  to  de- 
liver to  him  the  tools,  implements,  and 
property  of  the  city  used  In  the  making 
and  repair  of  streets,  roads,  and  bridges. 
Tbe  legality  of  the  plaintiff's  election  as 
street  commissioner,  under  the  statute  of 
1889;  his  formal  qualification  and  readi- 
ness to  enter  upon  the  discharge  of  tbe 
duties  of  superintending  tbe  streets, 
roads,  and  bridges  of  tbe  city;  bisdemand 
for  the  possession  of  the  tools  and  prop- 
erty used  in  the  street  department  of  the 
city ;  and  the  refusal  of  the  defendants  to 
recognize  bis  claim  or  authority, — are  not 
questioned.  The  defendants  Reynolds 
and  Farley  claim  to  bold  tbe  office  and 
exercise  the  authority  of  street  commia- 
sioners,  respectively,  in  districts  numbered 
3  and  5,  In  tbe  city,  by  virtue  of  an  elec- 
tion by  tbe  city  councils  prior  to  tbe  pas- 
sage of  the  act  of  1889. 
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O.  B.  FrcDcb  and  Jeremiah  Smith,  tor 
plaintlB.  BlagbHm  A  Mitchell  and  J.  J. 
Doyle,  for  defendants. 

Smith,  J.  In  1889  tbe  legrialatnre  etitab- 
Uahed  the  o£Bce  of  "street  commissioner" 
of  the  city  of  Nashua,  the  incambent  to  be 
chosen  by  tbe  people  and  by  general  ticket 
at  tbe  annual  election  In  November.  Laws 
18S9,  c.  248.  At  the  annual  election  in  1889 
the  plaintiff  was  chosen  to  that  office, 
-watt  declared  elected,  took  the  oath  of 
office,  and  has  been  ready  and  wUliuR  to 
discharge  its  duties  from  tbe  beginning  of 
the  present  municipal  year  In  January. 
There  Is  no  dispute  about  his  election.  No 
other  person  claims  the  office.  He  is  pre- 
vented from  entering  upon  and  discharg- 
ing his  official  duties  by  tbe  defendant 
Burke,  mayor  of  the  city,  and  the  defend- 
ants Reynolds  and  Farley,  former  street 
commissioners,  respectively,  of  two  dis- 
tricts In  the  city.  He  prays  that  they  be 
commanded  to  deliver  np  to  him  the  keys 
of  the  buildings  where  the  tools  and  imple- 
ments used  upon  the  streets  are  kept,  and 
to  quit  Interference  vvlth  him  In  the  dis- 
charge otbisdutlesHS  street  commissioner. 
The  petition  presents  a  question,  not  of 
title  to  the  office,  but  whether  tbe  plain- 
tiff shall  be  permitted  to  perform  its  du- 
ties without  interference.  Mandamus, 
and  not  900  warranto,  Is  tbe  proper  rem- 
edy. Kimball  v.  Lamprey,  19  N.  H.  215; 
Kimball  v.  Marshall,  44  N.  H.  466; 
Strong's  Petition,  20  Pick.  484;  Conlln  v. 
Aldrlch,  98  Mass.  667;  High,  ^xtr.  Rem. 
§  73;  2  Dill.  Mnn.  Corp.  (8d  Ed.)  §  842. 

The  charter  of  the  city  empowered  the 
city  councils  to  elect  annually,  among 
other  officers,  "a  commissioner  of  streets 
and  highways."  Laws  186S,  c.  1404,  §  22. 
In  1878  the  city  councils  were  empowered 
to  elect  In  convention,  among  other 
officers,  "street  commissioners."  Laws 
1878,  c.  166,  $11.  Neither  in  the  charter  nor 
in  the  act  of  1878  were  the  duties  of  the 
office  defined,  except  so  far  as  they  may 
be  inferred  from  the  name.  The  city  coun- 
cils, after  the  passage  of  the  act  of  1878,  di- 
vided tbe  city  into  10  highway  districts, 
and  provided  for  tbe  ele<-tion  of  a  "street 
commissioner"  for  each  district.  Tbe  or- 
dinance provided,  further,  as  follows:  "It 
shall  be  the  duty  of  each  commissioner, 
under  tbe  general  supervision  of  tbe 
mayor  and  aldermen,  to  superintend 
the  streets,  roads,  and  sidewalks,  lanes, 
bridges,  public  walks  and  squares  of  bis 
district;  to  attend  the  making,  widening, 
or  alteration  of  the  high  ways  In  the  same; 
to  cause  the  same  to  be  kept  in  good,  suf- 
ficient, and  suitable  repair;  and  to  make 
all  contracts  for  labor  and  materials  that 
may  be  necebsary;  to  superintend  tbe 
building  or  repair  of  any  sewers  or  drains 
therein;  and  to  make  all  necessary  con- 
tracts for  tbe  same,  such  contracts  to  be 
in  all  cases  subject  to  the  approval  of  the 
mayor  and  aldermen.  The  said  commis- 
sioner in  his  district  shall  make  all  neces- 
sary arrangements  for  keeping  the  streets 
deer  and  in  good  order,  and  shall  give 
notice  to  the  mayor  and  city  marshal  in 
case  of  any  nuisance,  obstruction,  or  en- 
croachment In  or  upon  any  of  the  streets, 
roads,  sidewalks,  bridges,  public   walks 


or  sqnareB."  Bov.  Ord.  Nashua,  (Ed. 
1884,)c.  9,  8  1;  Id.  c.  11,51.  The  street 
commissioners  are  authorized,  under  the 
direction  of  the  committee  on  sewers  and 
drains,  to  take  the  general  care  and  sn- 
perintendenceofthesewersln  thedr  several 
districts,  to  takecbarge  of  repairs  upon  the 
same,  and,  with  thecousent  of  the  commit- 
tee, make  contracts  for  materials  and  sup- 
plies for  the  same.  Id.c.l0,§8.  In  the  stat- 
ute of  1889  thedntles  of  street  commission- 
ers are  defined.  Tbe  language  of  the  stat- 
ute is,  "a  street  commissioner  to  superin- 
tend tbe  streets,  roads,  and  bridg:es  of  said 
city."  There  is  no  express  mention  of  the 
repeal  of  any  former  statute,  or  of  any 
statute  or  statutes  Inconsistent  with  Its 
provisions.  It  is  claimed  on  tbe  part  of 
the  plaintiff  that  the  former  statutes  are 
repealed  by  Implication.  Tbe  defendants 
contend  that  the  act  of  1889  is  not  incon- 
sistent with  the  charter  nor  with  tbe  act 
of  1878,  but  is  auxiliary  to  the  same;  that 
the  duties  of  the  office  are  not  defined  in 
tbe  act ;  that  tbe  right  to  define  and  limit 
the  powers  of  street  commissioner  is  vest- 
ed by  the  charter  in  tbe  city  councils,  and, 
until  defined  by  ordinance,  tbe  plaintiff 
has  no  authority  to  perform  official  acts, 
and  Is  not  entitled  to  recognition  as  an 
officer;  that  the  street  commissioner  is  a 
subordinate  officer,  performing  his  duties 
under  the  supervision  of  the  mayor ;  and 
that  there  Is  no  evidence  that  the  legisla- 
ture intended  to  effect  a  change  in  this  re- 
spect. The  question  Is  thns  raised 
whether  the  statute  of  1889  is  so  inconsist- 
ent with  section  22,  c.  1404,  Laws  1863,  and 
section  11,  c.  165,  Laws  1878,  in  relation  to 
the  election  of  street  commissioners,  that 
a  repeal  of  the  older  statutes  is  necessarily 
Implied.  By  tbe  terms  "commissioner  of 
streets  and  highways, "  (Charter,!  22,) 
"street  commissioners, "  (Act  1878,)  and 
"street  commissioner,"  (Act  1889,)  are 
meant  an  officer  charged  with  the  powers 
and  duties  of  highway  surveyor,  except 
as  enlarged  by  the  greater  necessities  of  a 
larger  municipality.  The  office  existed  in 
England  before  the  settlement  of  tbisstate. 
St.  2  &  8  P.  &  M.  c.  8;  6  EliB.  c.  13;  14  Car. 
II.  c.  6;  7  Geo.  III.  c.  42;  18  Geo.  III.  c.  78; 
Com.  Dig.  Chimin,  c.  4;  Denniston  v. 
Clark,  125  Mass.  216,  228.  Surveyors  ^were 
authorised  to  be  chosen  in  each  town  by 
some  of  the  earliest  acts  of  the  province 
and  state.  1  Prov.  Papers,  403;  Laws  N. 
H.  1679-80;  Laws  N.  H.  1791,  p.  180;  Laws 
N.  H.  1805,  p.  196;  Laws  N.  H.  1815,  p.  387; 
Laws  N.  H.  1830,  p.  578;  Rev.  St.  c.  34,  S 
6;  Gen.  St.  c.  66,  S  !>;  Id.  c.  72,  §  5.    He  is 

given  authority  to  require  each  person  in 
Is  list  upon  notice  to  work  out  bis  tax ; 
to  allow  him  for  his  labor,  and  to  levy 
bis  tax  by  distress.  If  the  tax-payer  does 
not  attend  to  labor;  to  work  out  a  por^ 
tlon  of  his  list  In  another  district,  when 
necessary;  to  purchase  materials  for  re- 
pairs at  the  expense  of  the  town ;  and  to 
remove  gravel  and  other  materials  from 
one  part  of  his  district  to  another  for  the 
purpose  of  repairs.  Gen.  Laws,  c.  72,  §§ 
7-9, 11, 13, 14, 1«,  17.  Except  In  these  par- 
ticulars, the  powers  and  duties  of  high- 
way surveyors  are  not  defined  by  statute. 
The  office  is  recognized  as  an  ancient  one, 
and  its  duties  as  well  known  and  under- 
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stood.  In  Palnrer  t.  Carroll,  24  N.  fl.  814, 
816,  Perley,  J.,  said :  "He  [the  surveyor] 
ia  bound,  under  this  responulbillty,  to  make 
necesBary  repairs  on  roads  and  bridges 
wltbiu  his  district.  He  is  obliged  to  decide 
and  judge  at  bis  own  peril  wbetber  tbe  re- 
pairs are  neceseary.  His  duty  in  tbia  re- 
spect is  not  merely  ministerial.  It  Is  not  a 
defined,  specific  thing  which  he  Is  required 
to  do ;  but  the  law  obliges  him  to  decide 
tor  himself  whether  the  repairs  are  neces- 
sary, and,  of  course,  he  is  made  the  judge 
of  that  question.  Within  the  limits  of  tbe 
means  which  tbe  law  places  in  his  hands 
he  is  intrusted  with  a  discretion  to  make 
such  repairs  as  be  may  deem  to  be  neces- 
sary, in  this  matter  he  has  no  guide  hut 
bis  own  judgment;  he  does  not  act  under 
the  direction  of  any  other  public  officer. 
If  he  exercises  his  best  judgment  faithfully 
and  diligently,  within  the  limits  of  his  le- 
gal authority,  the  town  are  bound  by  his 
acts.  Any  other  rule  which  would  subject 
him,  when  he  claims  under  tbe  law  repay- 
ment of  the  money  which  he  has  disbursed 
for  the  town,' to  have  his  best  judgment 
revised  and  reversed  in  a  mere  matter  ol 
opinion,  would  be  extremely  unreason- 
able." "Highway  surveyors,  it  has  been 
bolden,  are  not  tbe  agents  of  the  town. 
They  are  public  officers,  whose  duties  are 
prescribed  bylaw.  Their  authority  is  not 
derived  from  the  town,  but  from  the  stat- 
ute. They  are  not  under  the  control  of 
tbe  town.  Their  powers  cannot  be  en- 
larged or  abridged  by  any  action  of  the 
town,  and  what  they  do  or  omit  to  do,  in 
the  proper  exercise  of  their  authority,  is 
done  or  omitted  because  tbe  law  enjoins 
and  prescribes  their  duties,  independent 
?utirely  of  municipal  control  or  author- 
ity." Hardy  V.  Keene,  52  N.  H.  870,  377. 
See,  also,  Ball  v.  Winchester,  32  N.  H.  435; 
Waldron  v.  Berry,  51  N.  H.  136;  Wells  v, 
GoMstown,  16  N.  H.  53;  Dow  v.  Epping,  48 
N.  H.  75.  The  town  has  a  remedy  over 
against  the  surveyor  through  whose  fault 
or  neglect  damage  happens  to  a  traveler. 
Qen.  Laws,  c.  75,  §  10.  The  provision  In 
the  city  ordinances  (chapter  9,  §  1)  that 
tbe  street  commissioners  shall  perform 
their  duties  "  under  the  general  supervis- 
ion of  the  mayor  and  aldermen,"  so  far  as 
it  subjects  them  to  municipal  control  in 
matters  over  which  they  have  discretion- 
ary authority,  is  in  conflict  with  the  law 
of  tbe  state.  The  "street  commissioners" 
whom  the  city  councils  were  authorized 
by  the  act  of  1878  to  elect,  superseded  the 
"commissioner  of  streets  and  high  ways  ** 
mentioned  in  the  charter.  Laws  1853,  c. 
1404,  §  22.  Practically,  as  construed  by  the 
city  councils,  their  duties  were  similar  to, 
If  not  the  same,  as  those  of  surveyors  of 
highways.  Rev.  Ord.  c.  9.  For  25  years 
prior  to  1878  they  were  performed  by  a 
single  commissioner,  elected  annually  by 
the  eoancils  for  the  whole  city.  For  11 
years  prior  to  1890  they  were  performed 
b.v  a  district  commissioner,  elected  annu- 
ally by  the  councils  In  each  of  the  10  dis- 
tricts into  which  the  councils  divided  the 
city.  It  must  be  presumed  the  legislature 
understood  tbe  situation  in  the  city,  and 
Intended  to  make  some  change  in  the  cai-e 
of  the  highways,  or  no  statute  would 
have  been  passed.    In  giving  a  construc- 


tion to  the  act  of  1889,  it  Is  to  be  so  inter- 
preted, Dt  res  waffis  vnleat  qaam  pereat. 
The  legislature  did  not,  as  in  1853  and  in 
1878,  stop  with  the  name  of  the  officer,  but 
added  the  words,  "to  superintend  the 
streets,  roads,  and  bridges  of  said  city, " 
intended  more  clearly  to  define  his  powers 
and  duties.  There  cannot  be  two  super- 
intendents with  equal  powers  in  the  same 
field  over  the  same  matter.  The  danger 
of  collision  would  not  only  be  inconven- 
ient but  certain.  A  large  force  of  laborers 
is  to  be  employed  and  directed,  and  a 
large  amount  of  tools  and  implements 
uHe<l  and  cared  for.  If  the  10  district 
commissioners  can  hire  laborers,  "super- 
intend "  the  streets,  have  the  custody  and 
control  of  tbe  tools  dedicated  to  use  upon 
the  streets,  and  direct  as  to  what  work 
shall  be  done,  and  the  time  when  and  way 
in  which  it  shall  be  done,  there  is  nothing 
left  for  tbe  comraisHloner,  under  the  act  of 
1889,  "to  superintend."  It  is  contended 
by  tbe  defendants  that  tbe  city  councils 
may  by  ordinance  assign  him  such  duties 
as  they  shall  deem  proper,  auxiliary  to 
tbe  duties  assigned  to  the  district  commis- 
sioners. But  it  is  plain  this  cannot  be 
done  without  interi>olating  into  the  stat- 
ute a  proviso  to  that  effect,  and  there  is 
nothing  that  shows  the  legislature  intend- 
ed the  vitality  of  the  statute  should  de- 
pend upon  the  consent  of  the  city  councils. 
Every  presumption  is  in  favor  of  such  a 
construction  of  the  legislative  will,  ex- 
pressed in  its  statutes,  as  will  prevent  dis- 
order and  confiict  of  authority,  and  dis- 
courage waste. 

When  there  are  two  statutes  that  can- 
not work  together,  we  have  to  take  one 
ol  the  two,  and  of  necessity  that  must  be 
the  later,  because  the  later  expression  of 
the  legislative  will.  The  questions  always 
are:  (1)  Were  the  legislature  dealing  with 
the  same  subject?  (2)  Are  they  incon- 
sistent? "A  later  statute,  containing 
provisions,  though  merely  affirmative  in 
form,  plainly  repugnant  to  those  of  a 
former  statute,  repeals  It  as  absolutely  as 
by  a  negative  clause."  Com.  Dig.  "Parlia- 
ment," R.  9;  New  London  N.  R.  Co.  v. 
Boston  &  A.  B.  Co.,  102  Mass.  386,  389. 
"  When  two  statutes  giveauthority  to  pub- 
lic bodies  to  exercise  powers  which  can- 
not, consistently  with  the  object  of  the 
legislature,  co-exist,  the  earlier  must  nec- 
essarily be  repealed  by  the  later  statute." 
Daw  V.  Board,  12  C.  B.  (N.  S.)  173,  180. 
"Whenever  jurisdiction  of  a  subject-matter 
is  transferred  by  statute  from  one  exist- 
ing tribunal  to  a  new  one,  the  original 
tribunal  loses  at  once  all  power  to  origi- 
nate proceedings  in  relation  to  that  sub- 
ject-matter. •  »  •  This  is  so  whether 
the  statute  repeals  the  law  which  gave 
jurisdiction  to  the  original  tribunal  in  ex- 
press terms,  or  only  by  implication." 
Bigelow  V.  Boston,  123  Mass.  60.  When  a 
later  statute  Is  so  inconsistent  with  a  for- 
mer one  that  both  cannot  be  in  opera- 
tion at  the  same  time,  the  subsequent  act 
must  prevail, as  being  the  more  recent  and 
authoritative  expression  of  the  legislative 
will,  although  no  express  words  to  that 
effect  are  used.  State  v.  Otis,  42  N.  H.  71, 
73.  Under  the  act  of  1889  tbe  people  can- 
not elect  two  street  commissioners.    It  is 
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equally  clear  that  the  city  councils  caunot 
under  that  act  elect  a.  street  commissioner. 
II  they  cannot  elect  1  they  cannot  elect  10, 
and  they  cannot  do  indirectly  -what  they 
cannot  do  directly.  The  municipal  legis- 
lature, having  only  such  power  aa  is  dele- 
gated to  it  by  the  state,  cannot  abolish 
the  office,  nor  modify  or  limit  ifs  duties, 
or  postpone  its  action.  A  single  commis- 
sioner is  substituted  for  the  10.  Arerislon 
and  consolidation  ol  the  provisions  of  the 
statutes  of  1853, 1878,  and  188»,  relating  to 
the  olection  of  street  commissioner,  would 
show  beyond  doubt  that  they  cannot 
stand  together.  It  is  unnecessary  to  inquire 
what  the  defect  was  which  the  legislature 
of  1889  intended  to  remedy.  Presumably, 
they  were  of  opinion  that  the  department 
of  streets  and  bridges  could  be  mora 
economically  and  Intelligently  managed 
under  the  superintendence  of  one  officer, 
under  a  sense  of  bis  official  responsibility, 
than  under  a  system  of  divided  responsibil- 
ity. The  city  councils  in  their  legislative 
capacity  (2  Dill.  Mun.  Corp.,  3d  Ed.,  §  680) 
have  the  care  and  superintendence  of  the 
public  squares  and  streets,  (Charter,  §  20; 
Gen.  Laws,  c.  48,  §  5;)  may  construct 
drains  and  common  sewers,  (Charter,  §  21 ; 
Gen.  Laws,c.4$,  §S;)  establish  sidewalks; 
regulate  their  grade  and  width;  remove 
obstructions  therefrom;  determine  the 
time  when,  and  manner  in  which,  and  ma- 
terials of  which  they  shall  be  constructed, 
(Laws  1869,  c.  105;)  may  regulate  the 
streets,  public  ways,  squares,  aud  the  use 
thereof  so  asto  prevent  their  being  incum- 
bered by  carriages,  lumber,  etc.,  (Charter, 
§  19,  subsecs.  10,  26;  Gen.  Laws,  c.  48,  §  10, 
snbsec.  7;)  and  may  regulate  the  grade  of 
streets  and  sidewullis,  the  laying  out  and 
regulating  public  squares  and  walks,  com- 
mons, and  other  public  grounds,  (Char- 
ter, §  19,  subsec.  26;  Gen.  Laws,  c.  48,  §  10, 
Bubsec.  14.)  But,  escept  so  far  as  the  city 
councils  have  the  power  to  legislate,  they 
cannot  control  the  action  of  the  street 
commissioner  as  superintendent  of  streets, 
roads,  and  bridges  of  the  city ;  aud  the 
ordinances  of  tlie  city  enacted  within  the 
scope  of  the  authority  delegated  to  the 
city  councils  are  as  binding  upon  him  as 
the  statutes  of  the  state.  In  the  mayor, 
aldermen,  and  board  of  common  council, 
styled  In  their  Joint  capacity  the  "city 
councils,"  is  vested  the  administration  of 
the  fiscal,  prudential,  and  municipal  affairs 
of  the  city.  Charter,  §  2;  Gen.  Laws,  c. 
44,  S  3.  They  are  a  legislative  body,  creat- 
ed for  the  local  government  of  the  city. 
They  are  a  representative  body  tor  a  pop- 
ulous municipality,  where  Intelligent  ac- 
tion of  all  the  voters  in  town-meeting  as- 
sem  bled  is  no  longer  practicable.  Section 
2  of  the  chapter  is  a  statement  lu  general 
terms  of  the  nature  of  the  government 
substituted  for  that  of  the  town.  The  ex- 
ecutive powers  of  the  city  and  the  admin- 
istration of  the  police  to  be  exercised  by 
the  mayor  and  aldermen,  (Gen.  Laws,  c. 
46,  §  14;  Charter,  §  13,)  If  not  included  In 
or  similar  to  the  powers  and  duties  which 
selectmen  of  towns  have  and  are  required 
to  perform  In  regard  to  their  towns,  do 
not  include  powers  conferred  by  law  upon 
utbur  officers.  The  duties  of  the  mayor, 
as  chief  executive  officer  of  the  city,  (Char* 


ter,  §  11;  Gen.  Laws,  c.  45,  §§  5,  6,)  In  their 
relation  to  the  city,  are  similar  to  those 
of  th^  governor  In  their  relation  to  the 
state.  He  possesses  the  power  of  the 
sheriff  for  the  purpose  of  preserving  the 
peace.  His  power  of  supervision  over  the 
conduct  of  subordinate  officers  does  not 
include  the  right  to  dictate  to  the  city 
clerk  what  he  shall  record ;  to  the  inspect- 
ors of  elections  what  names  they  shall 
place  upon  the  lists;  to  the  overseers  of 
the  poor  what  persons  shall  be  relieved ; 
to  the  school  committee  what  teachers 
shall  be  employed  or  studies  pursued ;  or, 
generally,  to  officers  whose  duties  are  de- 
fined by  law  how  they  shall  perform 
them.  The  supervision  which  he  Is  re- 
quired to  exercise  is  performed  by  causing 
the  laws  and  regulations  of  the  city  to  be 
executed  by  the  several  city  officers  per- 
forming their  respective  duties,  and,  in 
case  of  their  wlIUul  neglect  of  duty,  by  his 
setting  on  foot  the  proper  proceedings  for 
their  punishment.  Gen.  Laws,  c.  45,  §§  5, 
6.    Judgment  for  the  plaintiff. 

Clark,  J.,  did  not  sit.  The  others  con- 
curred. 

(M  N.  H.  tU) 

Wilson  v.  Mills. 

{Supreme  Cov/rt  of  New  Hampshire.    Hills- 
boronfrh.    July  86, 1890. ) 

MOBTOAOB  or  HOUB3TEAD. 

Under  Act  N.  H.  1861,  which  provided 
that  no  release  or  waiver  ot  the  homestead  ex- 
emption was  valid,  unless  made  by  deed  execut- 
ed oy  the  husband  and  wife  as  required  by  law 
for  the  conveyance  of  real  estate,  a  mortgage 
(^ven  by  the  husband  on  the  homestead  to  secure 
bis  own  debt,  and  signed  by  the  wife  without 
witnesses  or  seal,  after  it  had  been  delivered 
and  placed  of  record,  does  not  bind  the  life-estate 
of  the  wife  in  the  homestead,  as  the  statute  con- 
cerning deeds  of  real  estate  provides  that  deed^ 
shall  be  attested  by  two  or  more  witnesses,  and 
aolmowledged  by  the  grantor  l>efore  an  officer 
authorized  to  take  acknowledgments. 

Reserved  case  from  Hillsborough  county; 
before  Justice  I.  N.  Blodoett. 

Writ  of  entry  by  WiUiam  D.  Wilson 
against  Fannie  E.  Mills.  A  referee  report- 
ed that  on  the  15th  day  of  October,  1856, 
James  Whitfield,  then  the  husband  of  the 
defendant,  Fannie  E.  Mills,  gave  to  David 
Wilson  a  note  for  f  800,  secured  by  mort- 
gage on  the  premises  described  in  the  writ. 
After  the  delivery  and  record  of  the  mort- 
gage, the  defendant  signed  it  without  wit- 
nesses or  seal.  David  Wilson  died  April 
5, 1872.  The  plaintiff  is  a  son  of  David 
Wilson,  and  received  the  note  in  question 
at  Its  face  value,  on  account  of  his  dis- 
tributive share  upon  the  settlement  of  bis 
father's  estate.  The  plaintiff  was  request- 
ed by  the  defendant  and  her  husband, 
James  Whitfield,  to  take  the  note,  and 
allow  them  to  pay  in  installments;  and 
was  told  by  the  defendant  that.  If  he 
would  do  so,  he  should  have  his  whole 
pay,  and  lose  nothing,  and  he  was  In- 
duced by  this  request  and  promise  to  take 
the  note.  Whitfield  died  August  3, 1878, 
and  the  premises  described  in  the  mort- 
gage were  set  off  to  the  defendant  and  her 
minor  children  in  the  settlement  of  Whit- 
field's estate  aa  their  family  homestead. 
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J.  W.  Fenowa.ior  plain titt.  Burabam 
<£  Brown,  for  detendaat. 

Clakk,  J.  The  defendant  did  not  re- 
Icase'ber  homestead  by  fligoins  her  baa- 
band's  mortgage,  without  witneeses  or 
seal,  after  It  was  delivered  and  recorded. 
Under  the  act  of  1851,  no  release  or  waiver 
of  the  homestead  exemption  was  valid, 
"unless made  by  deed  executed  by  the  hus- 
band and  wife,  with  all  the  formalities  re- 
quired by  law  for  the  conveyance  of  real 
estate."!  The  defendant  has  a  life-estate 
in  the  premises  set  off  to  her  as  a  home- 
stead, as  against  the  plaintiff's  mortgage. 
Dickinson  v.  McLane,  67  N.  H.  81 ;  Lake  v. 
Page,  63  N.  H.  818, 1  Atl.  Rep.  113.  The 
mortgage  note  was  not  signed  by  the  de- 
fendant. It  was  neither  her  debt,  nor  a 
contract  reBi>ecting  her  property,  and,  be- 
ing a  married  woman,  she  could  not  bind 
herself  by  a  promise  to  pay  It,  either  by 
way  of  contract  or  estoppel.  Bank  v. 
Bassell.  60  N.  H.  189.    Case  discharged. 

Blodobtt,  J.,  did  not  sit.  The  others 
concurred. 


Woodman  v.  Prescott.* 

(Supreme  Cowrt  of  New  Hampshin.    Rooking- 
ham.    March  18, 1891.) 

MaUOIOUS  PrOSKOOTION  —  TBBlIINATIOir  07  Pbo- 
CEBDINO— NOLLB  FbOSBQUI. 

The  entry  of  a  noUeprosequi  in  a  criminal 
case  is  a  sufficient  determination  ot  the  piticeed- 
in(;  to  entitle  the  accused  to  maintain  an  action 
for  malicious  prosecution. 

Exceptions  from  Rockingham  county; 
before  J ustioe  A.  P.  Carpenter. 

Action  by  James  K.  Woodman  against 
Samuel  Prescott  for  malicious  prospcutlun. 
Judgment  tor  plaintiff.  Defendant  brings 
exceptions.    Exceptions  overruled. 

At  the  October  term,  1885,  the  grand 
jury,  on  the  complaint  of  the  defendant, 
returned  an  indictment  against  the  plain- 
tiff for  larceny,  (under  Gen.  Laws,  c.  278,  § 
11,)  alleged  to  have  been  committed,  and 
which  was  committed,  if  at  all,  in  March, 
1880.  A  DOlIc  proaequi  was  entered  at  the 
October  term,  1886.  The  plaintiff  has 
always  resided  in  this  state.  There  was 
evidence  tending  to  show  that  the  defend- 
ant bad  no  knuwledge  of  the  facts  on 
which  the  prosecution  was  founded  until 
1885,  and  that  the  nolle  prosequi  was  en- 
tered because  Presoott  did  not  receive  no- 
tice of  the  time  fixed  fur  the  trial  In  season 
to  procure  the  attendance  of  tlie  witnesses 
for  the  state,  but  the  plaintiff  claimed  the 
fact  to  be  otherwise.  At  the  close  of  the 
plaintiff's  argument  to  the  ]ury  the  defend- 
ant requested  the  court  to  rule  that  the 
entering  of  a  nolle  prosequi  was  not  a 
sufficient  termination  of  the  prosecution 
to  entitle  the  plaintiff  to  maintain  the  ac- 
tion. The  court  denied  the  request,  and 
the  defendant  excepted. 

'Gen.  Laws  N.  H.  c.  185,  S  8:  "Every  deed  or 
other  conveyance  of  real  estate  shall  be  signed 
and  sealed  oy  the  party  panting  the  same,  at- 
tested by  two  or  more  witnesses,  acknowledged 
by  such  grantor  before  a  Justice,  notary  public, 
or  commissioner,  or  before  a  minister  or  consul 
of  the  United  States  In  a  foreian  country,  and 
recorded  at  length  la  the  resist^  ot  deeds  in  the 
county  in  which  such  lands  lie." 

''Not  reported  In  full  in  State  Reports. 


Calvin  Page,  for  plaintiff.    John  Kivel 
and  George  8.  Frost,  for  defendant. 

Clare,  J.  To  maintain  an  action  for 
malicious  prosecution,  the  plaintiff  must 
show  that  the  proceeding  complained  ot 
as  malicious  was  instituted  without  proba* 
ble  cause,  and  is  ended.  "The  new  action 
must  not  be  brought  before  the  first  be  de- 
termined, because  tlU  then  it  cannot  ap- 
pear that  the  first  was  anjost. "  Barb.  ti. 
P.  12.  If  tbe  first  action  is  still  pending, 
or  if  there  has  been  a  Judgment  against 
the  plaintiff,  or  if  he  has  terminated  the 
suit  by  paying  what  was  demanded,  (un- 
less tbe  payment  was  made  under  duress, 
Morton  T.  Young,  55  Me.  24,)  or  by  com- 
promise, be  cannot  be  admitted  to  say 
that  the  action  was  commenced  without 
probable  cause,  and  consequently  cannot 
have  an  action  for  malicious  prosecution. 
If  there  has  been  a  Judgment  In  the  plain- 
tiff's favor,  or  the  nature  of  the  proceed- 
ing was  such  that  be  had  no  opportunity 
to  make  a  contest  and  obtain  a  decision 
in  his  favor,  as  where  one  maliciously 
causes  another  to  be  arrested  and  held  to 
bail  in  a  civil  action,  and  fulls  to  enter  the 
action,  (Cardlval  v,  Smith,  109  Mass.  158,) 
he  may  bring  anactionfor  malicious  prose- 
cution. Whether  the  entry  of  nolle  prose- 
qui is  a  sufficient  termination  of  a  criminal 
suit  to  allow  the  party  prosecuted  to  com-'' 
mence  an  action  for  malicious  prosecution 
Is  a  question  upon  which  the  authorities 
are  nut  uniform.  In  Massachnsetts  it  is 
held  tliat  such  an  entry  is  not  necessarily 
suflficient,  and  it  Is  said  "  that  whether  a 
prosecution  has  been  so  terminated  as  to 
authorize  tbe  party  prosecuted  to  com- 
mence an  action  fur  malicious  prosecution 
Is  to  be  determined  by  the  facts  of  the  par- 
ticular case,  of  which  facts  the  entry  ot 
noUeprosequi  may  be  one  of  several,  may 
be  the  unly  tact,  may  be  a  controlling 
fact,  or  may  be  an  entirely  unimportant 
one."  Graves  v.  Dawson,  130  Mass.  78. 
In  Langfurd  v.  Railroad  Co.,  144  Mass.  431, 
11  N.  E.  Rep.  697,  Morton,  C.  J.,  says: 
"  Tbe  entry  of  a  nolle  prosequi  by  the  dis- 
trict attorney  of  his  own  motion,  followed 
by  a  discharge  ot  the  accused  party  by  the 
court,  may  be  such  a  termination  of  the 
prose«iution  as  tvlil  enable  the  party  to 
maintain  an  action  tor  malicious  prose- 
cution." And  it  is  held  that  a  discharge 
by  a  magistrate  having  only  authority  to 
bind  over  is  a  sufficient  termination  of  the 
proceedings.  Moyle  v.  Drake,  141  Mass. 
238,  242.  6  N.  £.  Rep.  520.  In  other  Juris- 
dictions the  entry  of  a  nolle  prosequi  is 
held  to  be  sufficient.  Stanton  v.  Hart,  27 
Mich.  589;  Hatch  v.  Cohen,  84  N..  C.  «02: 
Brown  v.  Randall,  36  Conn.  56;  Apgar  v. 
Woolston,  43  N.  J.  Law,  57.  In  tbe  latter 
case  it  is  said :  "  No  action  for  a  malicious 
prosecution  can  be  brought  while thecrlm- 
iual  proceedings  aru  pending.  When  the 
criminal  prosecution  is  ended,  if  it  termi- 
nates In  favor  of  the  accused,  be  may  then 
maintain  his  action  tor  a  malicious  prose- 
cution. Except  to  confer  on  tbe  accused 
the  capacity  'to  sue,  the  manner  in  which 
the  prosecution  terminated  is  immaterial. 
The  law  requires  only  that  tbe  particular 
prosecution  complained  of  shall  ha  ve  been 
terminated,  and  not  thntthe  liability  of  the 
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plaintIS  toproeecution  for  the  same  offense 
Bball  bare  been  extlngalBbed,  bdore  tbe 
action  for  mi^iclouB  prosecution  is 
brought.  Conseqaeutly  tbe  refusal  of  the 
grand  Jury  to  find  an  indictment,  a  nolle 
proaeqai,  or  any  proceeding  by  which  tbe 
particular  prosecution  la  disposed  of,  in 
such  a  manner  tbat  it  cannot  be  revived, 
and  that  tbe  prosecutor,  if  he  intends  to 
prociied  further,  mnst  Institute  proceed- 
ings de  ooro,  is  a  sufficient  termination  of 
the  prosecution  to  enable  the  plaintiff  to 
bring  bis  action. "  So,  also,  .ludge  Cooley 
says:  "The  reasonable  rule  seems  to  be 
tbat  the  technical  prerequisite  is  only  tbat 
the  particular  prosecution  be  disposed  of 
in  such  a  manner  tbat  this  cannot  be  re> 
vlved,  and  the  prosecutor,  if  he  proceeds 
further,  will  be  put  to  a  new  one. "  Cooley, 
Torts.  186,  citing  Clark  v.  Cleveland.  8 
Hill.  844,347;  Cardival  v.  Smith,  lOd  Mass. 
159;  Driggs  t.  Burton,  44  Vt.  124;  Leever 
V.  Hamill,  57  Ind.  423.  The  rule  supported 
by  reason  and  authority  seems  to  be  that 
if  the  proceeding  has  been  terminated  in 
the  plaintiff's  favor,  without  procurement 
or  compromise  on  bis  part,  in  such  a  man- 
ner that  it  cannot  be  revived,  it  is  a  suffi- 
cient termination  to  enable  him  to  bring 
an  action  for  a  malicious  prosecution. 
Bxceptions  overruled. 

Cabpcntbr,  J.,  did  not  alt.  The  others 
sonenrred. 

(O  vt.  M)  ~~~~~' 

SCBOFIKt,D  V.  GBOW. 

(Sunrmie  Cotcrt  oj  Vermont.    Rntland.    Uareh 
86. 1891.) 

AssmmiT— Woke  Dosb. 
Flalntlfl  oontraoted  in  writtng  to  perform 
for  defendant  "sixty  dollar*'  worth  wt  work  In 
painting  sisns,  130  of  it  in  cash, "  and  tSO  In  an 
organ  wMcn  he  proposed  to  pnrohase  of  defend- 
ant There  was  no  time  speiBUed  for  perform- 
ance, and  only  a  part  of  the  Intebded  work  was 
outlined  in  the  oontraot:  the  details  being  left 
to  B  considerable  extent  for  fnrther  negotiraon. 
After  performing  thiee-f onrtbs  of  the  work,  which 
was  all  he  was  oalled  upon  to  do.  and  all  that 
was  specified  in  the  contract,  plaintiff  brought 
iuit  to  recover  for  the  work  aotnally  done.  Had, 
that  be  was  entitled  to  recover,  in  the  absence  of 
a  stipulation  that  full  performanoe  should  be  a 
oondltion  precedent  tnereto. 

Exceptions  from  Rutland  cotinty  court; 
Taft.  Judflre. 

AsaampsH  by  F.  O.  Schofleld  against  F. 
U.  Orow.  There  was  judgment  for  defend- 
ant, and  plaintiff  excepts.    Reversed. 

The  plaintiff  sought  to  recover  for  work 
done  under  a  certain  contract.  Tlie  con- 
tract was  in  writing,  and  as  follows: 
"Rutland,  Vt.,  Sept.  14.  1887.  1  hereby 
agree  to  do  Frank  M.  Qrow  sixty  dollars' 
worth  of  work  In  painting  signs,  fSO.OO  of 
it  in  cash,  and  930.no  of  it  to  go  towards 
an  organ,  for  which  he  la  to  pay  tbe  bal- 
ance when  be  takes  it, — the  organ.  He  is 
to  furnish  team,  paint,  and  everything  ex- 
cept the  boards  for  small  signs,  which  I 
am  to  furnish  boards,  and  he  is  to  paint 
tbem  for  12Jj  cents  apiece;  small  signs  for 
fences,  stones,  etc.,  at  same  price;  and 
one  at  fair-ground  fence,  8x40  background 
with  shaded  letters,  for  $8.00,  and  furnish 
everything;  and  two  signs,  8x10  feet,  at 
$5.00  apiece ;  and  other  work  accordingly. " 


The  referee  reported  that  the  plaintiff  had 
done  work  under  this  contract  to  tbe 
amount  of  $44.24,  and  received  npoa  the 
same  $8.86  in  cash ;  tbat  tbe  plaintiff  did 
not  ask  for  more  work  to  do,  and  the  de- 
fendant did  not  ask  him  to  do  more. 

Butler  A  Moloney  and  F.  D.  White,  for 
plaintiff.   Ho  we  A  Cooledjge,  for  defendant. 

Ross,  C.  J.  This  case  presents  the  single 
question  whether  the  contract  found  by 
the  referee  is  so  far  entire  In  its  nature 
that  the  plaintiff  can  recover  only  upon  a 
full  performanoe  of  the  amount  of  work 
called  for  by  it.  In  general  terms,  the  con- 
tract binds  the  plaintiff  to  perform  $60 
worth  of  work  for  the  defendant.  It  is 
not  specified  in  regard  to  the  time  of  per- 
formance, nor  In  regard  to  only  a  portioii 
of  the  work  to  be  performed.  Wbetber 
the  plaintiff  should  be  paid  partly  in  an 
organ  depended  upon  whether  the  parties 
could  agree  upon  a  contract  by  which  tbe 
plalntttT  should  purchase  an  organ  of  tbe 
defendant.  Considerable  of  tbe  contract 
on  both  sides  was  left  for  further  stipula- 
tions or  directions.  What  is  written  Is 
not  put  in  the  most  clear  and  intelligible 
form.  It  contains  no  stipulation  that  a 
full  performance  by  tbe  plaintiff  shall  be 
a  condition  precedent  to  his  right  to  re- 
cover for  what  he  may  have  done  in  part 
performance,  nor  do  we  think  tbat  the 
nature  or  terms  of  the  contract  raise  a 
strong  Implication  of  such  a  condition. 
By  bis  speclflcation  tbe  plaintiff  claimed 
to  have  fully  performed  on  bis  part.  But 
tbe  referee  has  found  tbat  he  had  not  fnlly 
performed.  Neither  does  it  appear  that 
the  defendant  bad  ever  called  upon  him  to 
perform  any  further.  Some  of  the  work 
done  was  performed  under  modifications 
of  tbe  contract  agreed  upon  between  the 
parties.  Thetmerule  governing  this  class 
of  contracts  we  think  is  stated  In  Booth 
V.  Tyson,  16  Vt.  615.  After  reviewing  the 
cases  to  some  extent.  Judge  Rbdpiblo,  in 
summing  up, says:  "The principle  of  these 
cases  seems  to  be  that,  although  the  con- 
tract is,  is  one  sense,  entire,  i.  e.,  full  per- 
formance oa  tbe  part  of  promisor  is  of 
the  consideration  of  the  contract,  yet  if  it 
contains,  neither  expressly  nor  by  strong 
implication,  a  condition  of  full  perform- 
ance, precedent  to  any  right  of  claim  for 
pay,  and  is  of  a  uniform  nature,  and  thus 
capable  of  Just  apportionment,  tbe  court 
will  consider  the  promises  independent 
and  apportionable,  and  suffer  a  recovery 
for  part  performance,  subject  to  a  deduc- 
tion for  whatever  damages  the  party  enti- 
tled to  claim  full  perfoi*mance  may  have 
sustained. "  It  is  evident  that  the  defend- ' 
ant  may  avail  himself  of  the  damages  sus- 
tained by  him  from  the  plaintifTs  failure 
fully  to  perform,  by  recoupment,  or  by  a 
declaration  in  set-off.  Manufacturing  Co. 
V.  Morse,  48  Vt.  822,  relied  upon  by  the  de- 
fendant, is  an  instance  of  the  last  part  ot 
the  rule  stated  in  Booth  v.  Tyson.  Tbe 
plaintiff  bad  paid  the  defendant  for  what 
he  had  done  under  the  contract  as  the 
work  progressed,  and  was  allowed  to  re- 
cover for  damages  sustained  by  failure  ot 
full  performance.  Tt  confirms,  rather  than 
militates  against,  the  doctrine  of  Booth 
▼.Tyson.  The  report  of  tbe  referee  does  not 
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show  that  defendant  claimed  any  damages 
(or  the  failure  of  the  plaintiff  fully  to  per- 
form hlB  part  of  the  contract.  The  plaintiff 
had  performed  so  far  as  he  had  been  called 
upon  to  do  BO,  and  had  performed  all  the 
work  specified  in  the  contract.  On  these 
tacts  and  principles,  we  think,  the  piain- 
tltt  ia  entitled  to  recover  the  amount  found 
due  him  by  the  referee.  Judgment  re- 
versed, and  judgment  for  the  plaintiff  for 
the  amount  reported,  with  interest  and 
costs. 

(63  Vt.  34)  "■ 

ARBUCKLB  V.WAL.KBB. 

(Supreme  Cou/rt  of  VermorU,  General  Term. 
March  26, 1891.) 

EJECTMENT— Against  Hosbamd. 
A  husband,  who,  while  owning  certain 
lands,  erects  improvements  thereon  extending 
upon  a  neighbor's  land,  and  conveys  the  property 
to  bis  wife,  and  occupies  it  thereafter  by  virtue 
of  bis  marital  rights  only,  is  not  liable  to  an  ac- 
tion of  ejectment  with  respect  to  the  land  occu- 
pied by  the  encroaching  portions  of  said  improve- 
ments. 

Exceptions  from  Cblttenden  county 
court;  MuNBON,  Jndge. 

Action  of  ejectment  by  Thomas  Arbuckle 
against  Kilburn  B.  Walker.  .Tndgment 
pro  forma  for  plaintiff.  Defendant  ex- 
cepts.   Reversed. 

Hard  &  Cusbmau,  for  plaintiff.  W.  G. 
Sbaw  and  Wales  &  Wales,  for  defendant. 

Ross,  C.  J.  The  plaintiff  and  defend- 
ant's wife  own  and  occupy  adjoining 
premises  in  the  city  of  Burlington.  The 
action  Is  ejectment  to  establish  the  line 
between  their  premises,  and  to  put  the 
plaintiff  into  possession  of  bis  premises,  as 
found  to  exist  by  such  established  line. 
The  defendant  once  owned  the  premifles 
now  occupied  by  his  wife.  While  holding 
the  title  to  the  premiseu,  the  defendant 
erected  a  house  thereon,  and  set  a  line  ol 
stones,  denominated  "  coping, "  to  mark  the 
street  line  or  the  lot.  The  north  end  of  the 
coping  and  northerly  edge  of  the  cornice 
of  a  portion  of  the  house  project  over  the 
line  of  the  lot,  as  found  by  the  referee,  up- 
on the  premised  of  the  plalutiS.  Suhse- 
qusntly  to  the  making  of  these  erections 
by  the  defendant,  by  proper  conveyances, 
the  title  to  this  lot  became  vested  in  the 
defendant's  wife.  Thus  the  title  stood 
when  thitf  action  commenced.  Since  the 
title  became  vested  In  her,  she  and  the  de- 
fendant, as  her  husband,  have  occupied 
the  bouse  so  located,  and  the  lot  thus 
marked  on  the  front  line  by  the  coping, 
for  a  residence,  and,  as  found  by  the  ref- 
eree, "he  taking  care  and  charge  of  it, 
paying  taxes,  procuring  and  paying  insur- 
ance, and  treating  the  property  to  all  out- 
ward appearance  as  his  own,  except  that 
he  does  the  business  in  her  name  when- 
ever the  name  of  the  owner  has  to  be 
used;  but  has  not  claimed  any  interest  in 
the  property,  or  any  right  to  occupy  it,  ex- 
cept as  the  husband  of  the  said  Augusta 
M."  The  reference  In  the  amended  re- 
port, to  Bome  of  the  testimony  on  which 
tbt»  referee  made  this  finding,  does  not 
vary  it.  This  court  is  concluded  by  the 
facts  found  by  the  tribunal  selected  by  the 
parties.    This  finding  is  to  the  effect  that 


thj  possession  which  the  defendant  had 
of  the  disputed  premises  when  the  suit 
was  commenced  was  in  hia  right  as  hus- 
band. To  recover  in  ejectment,  the  plain- 
tiff must  prove  the  defendant  in  posses- 
sion at  the  time  the  action  Is  commenced. 
Evarts  v.  Dunton,  Bray t.  70;  Stevens  v. 
Griffith,  3  Vt.  4-18;  Skinner  v.  McDanlel,  4 
Vt.  418.  The  plaintiff  contends  that  the 
wife's  possession,  under  her  deed,  was 
within  the  true  lines  of  the  lot,  and  that 
this  finding  should  not  beconsidered  as  ex- 
tending her  possession  beyond  snch  lines, 
and  that  the  possession  beyond  the  true 
line  upon  the  plaintiff's  lot  is  the  posses- 
sion of  the  husband  in  his  own  independ- 
ent right.  Wlien  thegrantee  andera  deed, 
without  disclaimer,  enters  into  possesHion 
of  premises  whose  boundaries  have  been 
definitely  nnd  permanently  marked  by  the 
grantor,  his  possession  is  co-extensive 
with  such  bounds.  The  wife  made  no 
disclaimer  when  she  took  possession  un- 
der her  deed.  The  north  line  of  the  lot 
was  then  marked  by  permanent  monu- 
ments, placed  by  the  husband  when  the 
title  was  in  him.  These  monuments  were 
the  extreme  north  end  of  the  coping  and 
edge  of  the  cornice  of  the  northerly  por- 
tion of  the  roof  of  the  house.  On  the  facts 
found,  her  possession  extended  to  the  line 
connecting  these  monuments.  Especially 
is  this  true  when  it  is  found  that  the  hus- 
band has  claimed  and  exercised  acts  of 
possession  to  the  Hues  thus  marked,  but 
only  in  his  right  as  such  husband.  The 
plaintiff  also  contends  that  he  is  entitled 
to  a. judgment  against  the  defendant 
alone,  eveu  If  his  possession  is  referable 
to  his  right  thereto  as  husband.  This 
contention  Is  made  to  rest  partly  upon 
the  ground  that  the  wife  would  not  be 
bound  nor  injured  by  such  judgment; 
that  no  writ  of  possession  to  recover  the 
Invaded  premises  could  issue  against  ber, 
nor  disturb  her  in  her  possession  thereof. 
But  if  a  writ  of  possession  should  Issue, 
or  such  judgment  against,  and  be  served 
upon,  the  husband, It  could  bring  no  bene- 
ficial result  to  the  plaintiff.  The  hus- 
band's right  in  and  possession  of  his 
wife's  real  estate  are  not  independent  of, 
but  attached,  subservient  to,  and  insep- 
arable from  the  wife's  right  and  posBes- 
sion.  His  right  and  possession  begin  and 
end  when  her  right  and  possession  begin 
and  end.  They  cannot  be  severed  any 
more  than  the  marital  relation  can  and 
still  exist.  It  judgment  should  be  i-en- 
dered,  and  a  writ  of  possession  issued 
against  him,  while  the  writ  was  being 
served  upon  him,  his  right  and  possession 
in  his  wife's  premises  would  still  exist,  be- 
cause they  exist  solely  In  the  right  and 
possession  of  his  wife,  which  cannot  be  af- 
fected by  a  judgment,  nor  its  execution, to 
which  she  is  not  a  party.  Such  judgment 
and  its  execution  would  be  wholly  futile 
and  unavailing  to  the  plaintiff.  Tbey 
would  neither  establish  the  plaintiff's  ti- 
tle to  the  land  In  dispute,  nor  put  him  Id 
possession  thereof.  As  announced  in 
Hodson  V.  Van  Foseen,  26  Mich.  68:  "The 
contiiiuance  of  her  right  and  poBseesion 
Includes  the  right  that  her  husband  may 
occupy  with  her,  and  this  cannot  be  tak- 
en away  by  an  ejectment  process  agaiust 
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bim  alone."  To  the  same  effect  is  Gitchell 
V.  Messmer,  14  Mo.  App.  83.  The  jndgmpiit 
of  the  county  court  Is  reversed,  and  judg- 
ment rendered  lor  the  defendant  to  recov> 
er  tala  coats. 

«l  VL.  «U) 

Holt  y.  Babcock  et  al. 

{Supreme  Court  of  Vermont.   Windaor.    Moroh 
20, 1891.) 

Tbustbe  FROOISS— CI.AIM8  BT  Thibd  PlBSOm. 

A  mortgagee  of  lands  agreed  that  the  mort- 
mgor  should  sell  grass  growing  thereon,  on  con- 
ottion  that  he  (the  mortgagee)  shqnld  receive  the 
TOirchase  price.  The  mortgagor  sold  the  grass, 
directing  the  purchaser  to  pay  the  mortgagee 
therefor,  and  also  gave  the  latter  a  written  or- 
der on  the  purchaser.  Tbe  mortgagee,  nut  find- 
ing the  purchaser  at  home,  showed  the  order  to 
the  wife  of  the  porcbaeer,  who  oommanloated 
the  8ut>stance  thereof  to  him.  The  purchaser  was 
then  served  with  trustee  process  by  a  creditor  of 
the  mortgagor.  HeJd,  that  the  mortgagee's  notice 
to  the  purchaser  was  sufficient,  and  entitled  him 
to  priority  over  the  mortgagor's  creditor. 

Exccptlona  from  Windaor  conctyconrt; 
Taft,  Judge. 

Action  by  trustee  process  by  Francis  F. 
Holt  against  Henry  Babcock,  principal 
defendant,  and  Orris  WUUs,  trustee,  and 
W.  M.  KenduH,  Claimant.  Judgment  (or 
plaiutilf  against  tbe  trustee.  Claimant 
excepts.    Reversed. 

S.  M.  Filigree,  for  plaintiff.  J.  G.  Har- 
vey and  D.  C.  Denntaon,  for  claimant. 

Ross,  C.  J.  The  only  contention,  on  the 
facts  reported,  is  whether  tbe  plaintiff  or 
claimant  la  entitled  to  the  funds  la  the 
hands  of  tbe  trustee.  Tbe  defendant  was 
Indebted  to  the  claimant,  and  had  g^ven 
talm  a  mortgage  on  his  premises  to  aecure 
a  portion  of  the  indebtedness.  Whether 
the  mortgage  was  overdue  is  not  stated. 
Tbe  claimant  consented  to  a  sale  of  tbe 
grass  growing  on  the  mortgaged  prem- 
ises, on  condition  tbat  he  should  receive 
the  purchase  price.  Thereupon  tbe  de- 
fendant sold  the  grass  to  tbe  trustee,  di- 
recting the  trustee  to  pay  the  purchase 
price  to  the  claimant.  In  furtherance  of 
this  arrangement  between  tbe  claimant 
and  defendant,  the  latter  gave  the  former 
a  written  order  on  tbe  trustee  for  tbe  pur- 
chase  money  for  tbe  grass.  The  claimant 
went,  with  the  order,  to  tbe  trustee's 
boose,  but  found  tbe  trustee  away  from 
home.  He  showed  the  order  to  the  wife 
of  tbe.  trustee,  and  she  communicated  to 
ber  husband  what  she  had  learned  from 
tbe  claimant.  This  wns  notice  of  the  as- 
signment of  the  iJUTchase  money  for  tbe 
grass  to  claimant,  coming  to  tbe  trustee 
from  the  claimant.  It  was  notice  to  him, 
originating  from,  and  by  the  procurement 
of,  the  claimant,  within  the  decision  of 
Barron  v.  Porter,  44  Vt.  587.  It  was  put 
In  motion  by  the  claimant,  and  it  reached 
tbe  trustee  before  he  was  served  with  pro- 
cess In  this  suit.  It  therefore  protected 
tbe  claimant's  right  to  tbe  fund  In  the 
trustee's  bands,  acquired  by  the  assign- 
ment from  tbe  defendant.  Judgment  re- 
versed, and  Judgment  that  the  trustee  is 
discharged,  with  costs,  and  that  the  claim- 
ant is  entitled  to  tbe  fund  in  tbe  trustee's 
bands,  with  costs. 


r  (a  Tt  m) 

Fabnsworth  v.  Town  or  Mt.  Holi-t. 

{Swpreme  Cowrt  of  Venrumt.    Rutland.    March 
26,  1891.) 

INJUKT  on  HiOHWATS— ScrriCEBNCT  OF  NOTICB. 

Act  Vt.  Nov.  29,  1882,  provides  that  no  ac- 
tion shall  be  maintained  against  a  town  for  in- 
juries occasioned  by  the  insufficiency  of  a  bridge, 
culvert,  or  sluice,  unless  uotioe  is  Urst  given  in 
writing,  signed  by  the  party  injured,  to  one  or 
more  of  the  selectmen  of  the  town  in  which  the 
culvert  or  sluice  is  situated,  within  20  days 
after  the  injury,  stating  the  time  and  place  of  the 
injury,  and  pulntiagoutin  what  respect  the  bridge, 
culvert,  or  sluice  was  insulBoientoroutof  repaix. 
Held,  that  a  notice  of  damage  sustained  by  rea- 
son of  a  defective  culvert  was  insufficient  when 
it  failed  to  state  In  what  respect  the  culvert 
was  out  of  repair,  or  that  it  was  in  tbe  defend- 
ant town,  or  that  plaintiff  at  the  time  of  the  in- 
jury was  traveling  over  a  highway  in  defendant 
town  which  it  was  bound  to  keep  in  repair,  or 
that  such  culvert  was  in  such  highway. 

Exceptions  from  Rutland  county  conrt; 
Taft,  Judge. 

Action  on  the  case  by  Oeorge  H.  Farns- 
worth  against  the  town  of  Mt.  Holly  to 
recover  damages  for  alleged  injuries  to 
plnintitt's  horses  sustained  by  reason  of  & 
detective  culvert.  Plea,  tbe  general  issue. 
Trial  by  the  conrt.  Judgment  for  the 
defendant.    Plaintiff  excepts.    Afflrmed^^ 

Bvtler  &  Maloney,  for  plaintiff.  W.  W. 
Sttckney,  for  defendant. 

Thompson,  J.  1.  The  plaintiff  offered  In 
evidence  tbe  following  notice  to  defend- 
ant town:  "Rutland,  Vt.,  Sept.  7,1889. 
W.  B.  Hoskison,  Esq..  of  Board  of  Select- 
men for  Mt.  Holly,  HealdTllle,  Vt.— Dear 
Sir:  On  Monday,  Sept.  4, 1889,  while  re- 
turning from  Ludlow,  my  horses  broke 
through  the  plank  culvert  between  Mr.  L. 
Hoar's  house  and  tbe  house  just  beyond, 
towards  Mt.  Holly  P.  O.  Both  of  them 
went  through  and  botb  of  them  were 
more  or  less  injured,  and  botb  lame.  The 
gray  horse's  legs  were  swollen  and  sore, 
and  he  is  quite  lame,  but  I  think  will  come 
out  of  It  soon.  The  black  mare  strained 
her  bock,  and  is  some  lame  and  ber  bock 
is  enlarged.  I  am  afraid  it  will  not  be 
quite  right  again,  which  result  would  in- 
teriere  to  quite  an  extent  with  her  value. 
You  may  consider  this  as  a  notice  that  I 
shall  claim  damages,  but  I  do  not  know 
how  nincb  yet.  I  notified  a  man  working 
on  road  of  the  condition  of  the  culvert, 
t.  e.,that  It  was  unsafe,  if  you  are  up  this 
way  soon,  please  call  and  see  me.  Very 
resp'y,  G.  H.  Farnsworth,  V.  S."  The 
court  excluded  this  notice,  upon  tbe 
ground  that  it  was  notin compliance  witb 
the  statute;  to  which  ruling  plaintiff  exr 
cepted.  Laws  1882,  No.13,  §4,  provides  that 
no  action  shall  be  maintained  against  a 
town  for  injuries  received  or  damage  aus- 
talned  through  thelnsufflclency  of  a  bridge, 
culvert,  or  sluice,  unless  notice  Is  first 
given  in  writing  signed  by  tbe  party  so 
injured  or  claiming  damage,  to  one  or 
ihore  of  tbe  selectmen  of  the  town  in 
which  the  bridge,  cnlvert,  or  sluice  is  situ- 
ated, wlthin20  daysofthetimeof  tbeoccur- 
rence  of  such  injury  or  damage,  stating 
the  time  when  and  the  place  where  the  In- 
Jury  was  received,  and  pointing  out  In 
what  respect  the  bridge,  culvert,  or  sluice 
was  Insufficient  or  oat  of  repair.    This 
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notice  nettber  etatee  tn  -what  respect  the 
culvert  was  Insufficient  or  out  ol  repair, 
nor  that  it  was  in  the  defendant  town, 
nor  that  the  plaintiff,  at  the  time  of  the 
alleged  injury  to  his  horses,  was  travel- 
ing OTer  any  highway  in  defendant  town, 
which  it  was  bound  by  law  to  keep  In  re- 
pair, nor  that  said  culvert  was  in  such  a 
highway.  For  its  failure  to  so  state,  It 
Is  clearly  insufflclent,  and  the  ruling  of 
the  court  below  was  correct.  To  hold 
otherwise  would,  in  effect,  repeal  the  stat- 
ute, and  overrnle  the  former  decisions  ot 
this  court  on  this  subject.  Bartlett  v. 
Cabot,  54  Vt.  242;  White  v.  Stowe,  Id.  510. 
Judgment  that  the  notice  Is  insufflclent, 
affirmed,  and  cause  remanded. 


(«  vt  244) 

Stannard  t.  Burns'  Adm'b. 

.Supreme  Court  of  Vermont,    Rntland.    May 

1,1891.) 

NaOBSSABIES  FOBinSHBD  TO   LUNXTIO— KaCOYBBT. 

Though  a  person  has  been  adjudged  insane 
by  the  probate  court,  and  a  gruardian  appointed, 
one  who  has  famished  necessaries  to  the  luoatio 
directly  may  recover  therefor  whan  the  evidence 
does  not  show  the  insanity  to  be  suoh  as  to  dis- 
aualify  him  from  makuig  a  valid  contract. 
Thompson,  J.,  dissenting. 

Exceptions  from  Rutland  county  court; 
Taft,  Judge. 

The  defendant  was  the  administrator  ot 
Michael  Bums.  The  plaintiff's  account 
was  tor  necessaries  furnished  Bums  in  his 
life-time,  and  was  duly  presented  to  the 
commissioners  on  his  estate,  who  disal- 
lowed it.  During  all  the  time  covered  by 
the  account  Burns  was  under  guardian- 
ship, having  been  adjudged  an  insane  per- 
son by  the  probate  court.  While  the  first 
part  uf  the  account  was  accruing,  this  fact 
was  not  known  to  the  plaintiff;  after- 
wards, it  was.  As  to  the  character  of  the 
Insanity,  the  court  found:  "During  the 
time  covered  by  the  account  Burns  was  a 
feeble,  Insane  old  man,  living  In  his  own 
house,  cared  for  by  Bridget  Manghan. 
Both  Burns  and  Bridget  were  not  on 
friendly  terms  with  the  guardian;  and, 
when  the  latter  applied  to  Bridget  to  learn 
If  anything  was  needed  for  Burns,  he  was 
tuld  that  Bonis  was  not  in  want,  and  did 
not  at  the  time  know  of  the  loans  by  the 
claimant  to  Bums  until  the  letter's  death. 
Had  Bridget  made  known  to  the  guardian 
the  wants  or  needs  ot  Burns,  they  would 
have  been  supplied  by  the  guardia.u. " 

George  E.  La  wrence  and  i*'.  S.  Piatt,  for 
plaintiff.  W.  H.  PreatOD  and  J.  C.  Baker, 
for  defendant. 

Start,  J.  It  appears  from  the  state- 
ment of  facts  flled  in  the  county  court  that 
Michael  Burns  was  adjudged  an  insane 

gerson,  and  a  guardian  appointed  over 
lm,in  February,  1888;  that  Burns  lived  in 
bis  own  home,  and  was  cared  for  by 
Bridget  Manghan;  that  while  Burns  was 
under  guardianship  the  plaintiff  rendered 
services  for  him,  and  from  time  to  time 
loaned  him  money,  and  the  same  was  used 
by  Bridget  Manghan  In  the  purchase  ot 
necessaries  lor  bis  support.  The  state- 
ment of  facts,  and  the  fair  inferences  to 
be  drawn  from  them,  would  warrant  the 
court  in  finding  that  tbe  "Insanity  "  which 


the  probate  court  found  as  a  ground  tor 
appointing  a  guardian  was  not  of  that 
character  which  disqualified  tbe  ward  from 
entering  into  a  valid  contract  for  necee* 
saries.  It  does  not  necessarily  follow, 
when  there  has  been  an  adjudication  by 
the  probate  court  tliat  a  person  is  insane, 
that  the  insanity  is  of  that  character 
which  disqualifies  him  from  makinga  valid 
contract  for  necessaries.  Motley  v.  Head, 
43  Yt.  683;  Blaisdell  v.  Holmes,  48  Vt.  492. 
In  the  last-named  case  tbe  plaintiff  was 
permitted  to  recover  of  the  defendant  tor 
services  rendered  for  him  under  a  contract 
made  with  liim  after  he  bad  been  adjudged 
an  Insane  person  by  the  probate  court, 
and  while  he  was  under  guardianship.  In 
Motley  V.  Head,  supra,  the  plaintiff  sought 
to  recover  for  money  paid  out  tor  the  de- 
fendant after  be  was  adjudged  an  insane 
person,  and  while  he  was  under  goardian- 
ship.  The  adjudication  of  insanity  was 
relied  upon  in  defense,  and  tbe  court  held 
that  the  adjudication,  to  be  available, 
should  have  been  accompanied  with  evi- 
dence showins  that  the  insanity  was  of 
that  character  which  disqualiflod  the  de- 
fendant from  making  a  valid  contract. 
Judgment  affirmed,  and  cause  certified  to 
the  probate  court. 

Thompson,  J.,  {dissenttag.)  Themajorl* 
ty  of  the  court  affirm  the  judgment  below 
on  tbe  ground  that  the  items  of  plaJntltTs 
account  were  necessaries,  turniabed  by  him 
to  defendant's  testate  under  sncb  eircam- 
stances  as  to  entitle  plaintiff  to  recover 
therefor.  I  am  unable  to  concur  in  tbis 
opinion  and  decision.  It  was  concededfom 
hearing  that  judgment  was  rendered  In 
the  county  court  for  the  plaintiff  to  re- 
cover fl02.64,  although  this  fact  does  not 
appear  trom  tbe  exceptions.  The  trial  in 
the  county  court  was  by  tbe  court,  who 
filed  a  statement  ol  facts  signed  by  the 
judges,  and  this  court  is  confined  to  a  con- 
sideration ot  tbe  tacts  thus  found.  Laws 
1888,  No.  56,  §  1.  Tbe  county  court  found 
that  the  first  nine  Items  ot  plaintiff's  ac- 
count, with  interest  from  October  13,  l^S, 
to  date  of  judgment,  amounted  to  9102.64, 
the  amount  for  which  judgment  below 
was  rendered.  That  said  nine  Items  are 
as  follows : 

1887. 

(1)  Dea  27.  Michael  Bums  to  one  day  at 

RutUnd tSOO 

(8)     "     "     Car  fare  and  hotel 75 

1888. 
(8)  Feb.  7.       «      «      "       •    8  7S 

(4)  June  6.       «      «      a       tt     3  75 

(5)  «     8.    Cash 40  00 

(6)Aug.l5.       " 10  00 

OOct.    1.       «    80  00 

(8)  "       "    One  day 3  00 

(9)  «       "    Hotel,  car  fare 1  40 

That  the  plaintiff's  testate,  Michael 
Burns,  was  adjudged  to  be  an  insane 
person,  February  7,  l»f^,  and  a  guardian 
appointed  over  him  i<cbruary  11, 1888,  by 
tlie  probate  court  tor  the  district  in  which 
be  then  resided,  and  that  the  guardian  du- 
ly accepted  the  appointment.  That  at 
the  time  items  Nos.  1,  2,  8,  4,  and  6  were 
contracted  the  plaintiff  had  no  knowledge 
that  Bums  had  been  adjudged  insane  and 
a  guardian  appointed,  but  he  bad  such 
knowledge  wben  items  Nos.  6  to  9,  Inclu- 
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tire,  accrued.  That  darina;  the  time  cov- 
n«d  by  the  account  Bums  was  a  feeble. 
Insane  old  man,  living  In  his  own  houHe, 
cared  for  by  Bridget  Manghan.  That 
both  Burns  and  Bridget  were  not  on 
friendly  terms  with  the  guardian,  and 
when  the  latter  applied  to  Bridget  to  learn 
If  anything  was  ne^ed  for  Bums  he  was 
told  that  Burns  was  not-in  want,  and  did 
not  at  the  time  know  of  the  loans  by  th« 
claimant  to  Burns  until  the  latter's death. 
That,  had  Bridget  made  known  to  the 
guardian  the  wants  or  needs  of  Bums, 
they  would  have  been  supplied  by  the 
guardian.  That  the  services  were  ren- 
dered and  cash  paid  as  charged  In  the  ac- 
count. That  "the  money  specified  In  Items 
Nos.  5,  6,  and  7  was  used  by  Bridget  Man- 
ghan In  the  support  of,  and  necessaries  for, 
the  testate."  That  Btims  died  July  14, 
1889.  That  after  the  first  nine  Items  bad 
accrued  the  claimant  presented  his  ac- 
count to  the  guardian,  and  be  promised 
to  pay  the  Items  of  a  date  prior  to  the 
appointment  of  the  guardian,  but  told  the 
plaintiff  he  would  not  pay  the  Iteins 
charged  during  the  guardianship. 

As  the  plaintlB  did  not  except  to  the  dis- 
allowance of  items  Nos.  10  to  14,  inclusive, 
of  his  account  by  the  court  below,  It  Is 
unnecessary  to  consider  them.  Nn  facts, 
except  as  above  stated,  were  found  bearing 
upon  the  question  whether  Bums  was  In 
need  of  necessaries,  or  in  regard  to  wheth- 
er the  items  of  plaintiffs  account  were  in 
tact  necessaries  for  Bums  at  the  time  they 
accrued . 

An  insane  person,  whether  under  guard- 
ianship or  not,  may  be  bound  by  his  con- 
tract for  necessaries,  if  made  In  good  faith 
by  the  other  party,  and  under  circum- 
stances which  Justify  thecontract.  1  Pars. 
CJont.  387;  Chit.  Cont.  (10th  Amer.  Ed., 
by  Perkins,)  160;  Seaver  v.  Phelps,  It  Pick. 
804;  McCrillls  v.  Bartlett,  8  N.  H.  669} 
Sa-wyer  v.  Lufkin,  66  Me.  808.  The  liabili- 
ty of  an  Insane  person  and  of  an  Infant  for 
necessaries  stand  on  the  same  footing, 
and  are  governed  by  the  same  rules  of 
law.  Mete.  Cont. 79;  Thompson  v.  Leach, 
8  Mod.  810;  2  Greenl.  Ev.  §369;  Seaver  v. 
Phelps,  supra;  Lincoln  v.  Buckmaster,  82 
Vt.  662,  which  cites  with  approval  Seaver 
T,  Pbelps,  supra;  Sawyer  v.  Lnlkin,  su- 
pra. The  law  allowing  infants  and  luna- 
tics to  bind  themselves  by  their  contracts 
lor  necessaries  is  solely  for  their  benefit, 
and  intended  as  a  shield,  not  as  a  sword, 
to  tbeir  hart.  It  Is  well  settled  that  It  is 
a  question  of  law  whether  the  articles 
fnmisbed  to  an  infant  are  of  the  name 
and  quality  coming  within  the  term  "nec- 
essaries," and  a  question  for  the  jury  to 
determine  to  what  extent  the  articles  of 
that  denomination  were  necessary  to  the 
particular  case.  In  Thrall  v.  Wright,  88 
Vt.  494,  which  was  an  action  to  recover 
for  alleged  necessaries  furnished  defendant, 
a  minor,  It  was  held  that,  although  the 
articles  sued  for  are  in  the  class  denominat- 
ed "necessaries,"  yet  the  burden  of  proof 
rests  on  the  plaintiff  to  show  affirmative- 
ly tbat  they  were  In  fact  necessary  for  the 
Infant  when  furnished.  Reeve,  Dom.  Rel. 
•227,  "228;  Balnbridge  v.  Pickering,  2  W. 
BL  1826;   BweU,    Lead.  Cas.  92,  68.     In 


Johnson  ▼.  Lines,  6  Watts  &  3. 80,  which 
was  an  action  to  recover  for«llleged  nec- 
essaries furnished  defendant,  a  minor,  and 
under  guardianship,  the  court  say :  "  The 
rule  of  law  Is  that  no  one  may  deal  with 
A  minor.  The  exception  to  it  is  that  a 
stranger  may  supply  him  with  necessa- 
ries proper  for  him.  In  default  of  supply 
by  any  one  else;  but  his  interference 
with  what  is  properly  the  guardian's  bus- 
iness must  rest  on  an  actual  necessity,  of 
which  be  must  Judge,  1u  a  measure  at  his 
peril."  Kline  v.  L'Amoureux,  2  Paige,  419; 
Pearl  v.  McDowell,  3  J.  J.  Marsh.  B68. 
Reason  and  a  sound  public  policy  require 
that  a  plaintiff  seeking  to  recover  for  al- 
leged necessaries  furnished  an  Insane  per- 
son should  be  held  to  the  same  measure 
and  rale  of  proof  as  above  laid  down  in 
the  case  of  an  infant,  especially  where  the 
insane  person  Is  under  guardianship.  To 
hold  otherwise  would  make  the  appotait- 
ment  of  guardians  to  an  Insane  person  un- 
der our  statute  practically  of  no  effect,  and 
turn  the  Insane  ward  over  to  the  care  of 
any  person  who  might  interfere  in  his  be- 
half, without  regard  to  bow  the  guardian 
looks  after  or  snpplfes  the  wants  of  bis 
ward.  In  Lincoln  v.  Buckmaster,  supra, 
the  lunatic  was  not  under  guardianship. 
In  that  case  the  court  sisld:  "This  right 
to  supply  oeressarfes  to  lunatics  wHI  not 
Justify  any  one  in  crediting  tbeal  with 
what  otherwise'  might  be  necessaries,  so 
long  as  they  are  rigntfuUy  under  the  care 
and  control  of  family  friends,  on  the 
ground  tbat  they  are  not  properly  sup- 
ported, any  more  than  one  canso  interfere 
In  the  mode  of  clothing  and  educating  in- 
fants while  under  the  care  of  their  natural 
or  legal  guardians.  All  the  cases  hold 
this."  This  reasoning  applies  with  far 
greater  force  In  a  case  like  the  one  at  bar, 
where  the  lunatic  Is  under  guardianship, 
and  where  the  guardian  Is  seeking  to  learn 
the  wants  of  bis  ward,  and  is  ready  and 
willing  to  supply  them.  The  case  shows 
no  occasion  for  the  interference  of  a  stran- 
ger. Bums  was  a  "feeble,  Insane  old  man" 
during  tbe  entire  time  covered  by  plain- 
tilt's  account.  The  court  below  failed  to 
find  that  Burns  was  in  want,  or  that  any 
necessity  existed  which  made  any  of  the 
items  charged  necessaries  at  tbe  time  they 
accraed.  There  is  nothing  which  tends  to 
show  that  any  of  the  items  fall  within 
the  class  denominated  "necessaries,"  or 
tbat  any  of  them,  excepting  Nos.  6,  6,  and 
7,  were  in  any  way,  directly  or  Indirectly, 
beneficial  to  Burns,  or  to  show  for  what 
purpose  the  plaintlB  expended  time  and 
incurred  car  fare  and  hot^  bills.  The 
plaintiff  must  have  known  Bums'  mental 
condition.  He  had  constructive  notice  of 
the  appointment  of  a  guardian  at  the 
time  It  was  made,  and  actual  knowledge 
after  the  first  five  items  of  his  account  ac- 
crued, yet  he  took  no  measures  at  any 
time  to  consult  with  the  guardian  nntU 
be  presented  his  account  to  him  for  pay- 
ment. It  is  to  be  presumed  that  the 
county  court  found  and  reported  all  the 
facts  which  the  evidence  before  it  war- 
ranted it  in  finding,  and  tt  is  not  for  this 
court,  in  view  of  the  statute  requiring 
the  finding  ot  facts  to  be  in  writing  and 
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siKned  by  the  Judgea,  to  aasame  that  the 
coanty  court  foand  facts  not  Included  in 
each  statement,  which  Is  like  and  takes 
the  place  of  a  special  verdict.  This  conrt, 
cannot  find  or  inter  facts.  Hence  I  Insist 
that  the  plaintiff  cannot  recover  on  the 
ground  on  which  the  majority  of  thecourt 
put  their  decisioD,  for  the  reason  that  he 
has  failed  to  show  afiSrmatlvely  that  the 
various  items  of  his  account  were  neces- 
saries of  which  Burns  stood  in  nieed  at  the 
time  they  were  furnished  him.  It  may  be 
said  that  the  money  specified  in  Items  Nos. 
5,  6,  and  7  was  oised  in  the  support  of  and 
necessaries  for  Burns,  but  this  does  not 
answer  the  objection  that  the  plaintiff  has 
failed  to  prove  that  Burns  was  so  with- 
out means  of  support  at  the  time  the 
money  was  furnished  as  to  make  it  fall 
within  the  meaning  of  the  term  "necessa- 
ries" when  it  was  loaned  him.  If  the 
plaintiff  were  entitled  to  recover  for  the 
money  expended  by  Bridget  Manghan  for 
necessaries,  it  Is  incumbent  upon  him  to 
show  the  amount  so  used,  and  this  he  has 
failed  to  do.  But  the  fact  that  some  of 
the  money  was  subsequently  expended  for 
necessaries  cannot  avail  the  plaintiff.  In- 
fants and  persons  aoo  ooaipos  mentis 
stand  nir  the  sam6  footing  as  to  their  lia- 
bility fur  necessaries,  and  also  as  to  what 
constitute  necessaries,  as  is  shown  by  the 
authorities  already  cited.  It  is  well  set- 
tled that  an  Infant  is  not  liable  in  an  ac- 
tion at  law  for  money  supplied  him  to 
purchase  necessaries,  although  he  actually 
used  the  money  for  that  purpose.  The 
reason  of  this  Is  that  the  contract  arises 
upon  tlie  lending,  and  the  law  will  not 
support  contracts  which  are  to  depend  for 
their  validity  upon  a  subsequent  contin- 
gency. In  5  Bac.  Abr.  (Bouvier's  Ed.) 
"  Inf. "  119,  the  rule  is  stated  thus :  "  So,  U 
one  lends  money  to  an  infant,  who  act- 
ually lays  it  out  in  necessaries,  yet  this 
shall  not  bind  the  infant,  nor  subject  him 
ta  an  action ;  for  it  Is  upon  the  lending 
that  the  contract  must  arise,  and  after 
that  time  there  could  be  nocontrnct  raised 
to  bind  the  infant,  because  after  that  he 
might  w'aste  the  money,  and  the  infant's 
applying  it  afterwards  for  necessaries  will 
not,  by  matter  ex  post  facto,  entitle  the 
plaintiff  to  an  action."  Schouler,  Dom. 
Rel.  6.55;  Tyler,  Inf.  p.  114.  §  70;  Chit. 
Cont.  (10th  Amer.  Ed.,  by  Perkins.)  163; 
2  Kent,  Comm.  •235;  Ellis  v.  Ellis,  6  Mod. 
368;  Darby  v.  Boucher,  1  Salk.  279;  Earle 
V.  Peale.  Id.  387;  Swift  v.  Bennett,  10 
Cnsh.  436;  Bradley  v.  Pratt.  23  Vt.  886. 
This  would  seem  to  dispose  of  any  claim 
of  the  plaintiff  to  recover  on  this  theory 
for  the  money  that  was  expended  by 
Bridget. 

Is  the  plaintiff  entitled  on  any  ground 
to  recover  for  all  or  any  part  of  his  ac- 
count? The  case  shows  that  the  probate 
court  had  jurisdiction  of  the  pemou  and 
property  of  Burns  at  the  time  It  adjudged 
him  to  be  an  Insane  person,  and  that 
this  adjudication  was  made  on  due  notice 
and  hearing.  The  first  three  items  of 
plaintiff's  account,  amounting  to  95.50, 
accrued  prior  to  the  adjudication  and  the 
appointment  of  the  guardian.  As  they 
accrued  before  the  adjudication  of  insani- 


ty, It  was  incumbent  on  the  defendant  to 
show  that  the  mental  condition  of  Burns 
at  the  time  these  items  accrued  was  such 
88  to  render  him  Incapable  of  contract- 
ing. This  he  has  not  done.  Indeed,  the 
defendant's  counsel  practically  admit 
plaintiff's  right  to  recover  for  these  Items. 
Jackson  v.  King,  4  Cow.  207,  16  Amer. 
Dec.  354,  and  note. 

The  plaintiff  cannot  recover  (or  the  re- 
maining items,  as  they  all  accrued  subse- 
quent to  the  adjudication  of  insanity  and 
the  appointment  of  guardian,  it  not  ap- 
pearing that  they  were  necessaries.  After 
iaqulsition  and  adjudication  of  insanity, 
and  the  appointment  of  a  guardian  to 
an  insane  person,  all  his  contracts,  except 
for  uecessarlee,  are  void,  while  such  adju- 
dication and  appointment  remain  in  force. 
Beverley's  Case,  4  Coke,  126b,  127a;  6  Bac. 
Abr.  (Bouvier's  Ed.)  28;  16  Amer.  Dec.  368, 
note  to  Jackson  v.  King;  Ewell.  Lead. 
Cas.  688;  Walt  v.  Maxwell,  6  Pick.  217: 
Leonard  v.  Leonard.  14  Pick.  280;  Lynch 
V.  Dodge,  130  Mass.  458;  Pearl  y.  McDow- 
ell,  3  J.  J.  Marsh.  658;  L'Amoureux  v. 
Crosby,  2  Paige,  422,  22  Amer.  Dec.  655. 
and  note;  1  tireenl.  £v.  (12th  Ed.)  §560. 
The  soundness  of  this  proposition  Is  espe- 
cially apparent  when  applied  to  adjudica- 
tions under  the  probate  system  estab- 
lished by  statute  in  this  and  many  other 
of  our  states.  It  should  be  kept  In  mind 
that  an  inquisition  of  lunacy  in  England, 
and  in  those  states  which  retain  the  En- 
glish system  of  proceeding  iu  such  a  case, 
is  very  different  from  the  proceedings  un- 
der the  system  of  probate  courts  in  this 
and  other  states.  By  R.  L.  §§  2436,  2437, 
provision  Is  made  for  the  appointment  of 
guardians  by  the  probate  court  to  Insane 
persons  and  spendthrifts. .  The  words  "in- 
sane person" Include  every  idiot,  dod  com- 
pott,  lunatic,  and  distracted  person;  and 
the  word  "spendthrift"  Includes  every 
person  who  is  liable  to  be  put  under 
guardianship  on  account  of  excessive 
drinking,  gaming,  idleness,  or  debauch- 
ery. Id.  §1  7,  2486.  A  spendthrift  piay 
be  put  under  guardianship  whenever  he 
so  spends,  wastes,  or  lessens  bis  estate  as 
to  expose  himself  or  his  family  to  want 
or  suffering,  or  tlin  town  to  chargfe  for 
supporting  himself  and  his  family.  Id.  § 
2437.  By  statute,  guardians  of  these 
several  classes  of  unfortunate  persons, 
anu  of  minors,  have  practically  the  same 
rights,  and  are  subject  to  the  same  liabili- 
ties and  duties.  There  can  be  no  ques- 
tion but  what  the  purpose  of  the  statutes 
providing  for  the  appoiutmeutof  a  guard- 
Ian  over  any  person  falling  within  the 
classes  named  Is  "to  secure  proper  care  of 
his  person  and  of  his  property,  and,  as 
to  his  property,  to  secure  It  from  being 
wasted  through  lack  of  care  or  squan- 
dered by  Improvident  contracts."  Robin- 
son's Ex'r  v.  Robinson,  89  Vt.  270.  To 
render  this  beneficent  design  of  the  law  ef- 
fectual. It  would  seem  that  therecan  bono 
doubt  but  what  the  legislature  Intended 
all  contracts,  except  for  necessaries,  to  be 
void,  when  made  by  any  person  falling 
within  either  of  the  classes  named,  after 
he  has  been  adjudged  an  insane  person 
or  to  be  a  spendthrift,  and  a  guardian  ap- 
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pointed  over  bim  by  tbe  probate  coart, 
while  such  appointment  remalnB  in  force. 
This  Intent  is  clearly  shown  by  tbe  very 
full  provision  for  the  termination  of  such 
gaardlanship  at  the  Instance  of  the  guard- 
ian  or  tbe  ward,  provided  for  by  R.  L.  §S 
2502-2610,  incIuBlve.  If  this  was  not  the 
purpose  of  our  statute  on  this  subject, 
for  what  purpose  was  it  enacted  ?  Mot- 
ley V.  Head,  43  Vt.  633,  is  cited  in  the  opin- 
ion of  the  majority  of  the  conrt  as  hold- 
ing that  an  adjudication  of  insanity  re- 
lied upon  in  defense,  to  be  available,  must 
be  accompanied  with  evidence  showing 
that  tbe  insanity  is  of  that  character 
which  disqualifies  the  defendant  from 
making  a  valid  contract,  and  It  does  in 
effect  BO  hold.  This  case  seems  to  be 
anomalous.  There  Is  a  line  of  cases  in 
England  and  in  America,  in  states  fol- 
lowing the  English  procedure  in  making 
inqnlHitioiiot  lunacy,  which  hold  that  such 
inquisition  and  office  fuund  is  only  .prima 
Gusie  evidence  of  the  Incapacity  of  the  de- 
fendant to  make  a  valid  contract.  Most 
of  these  cases  relate  to  contracts  entered 
into  before  office,  found,  but  wltliJn  a 
time  during  which  the  Inquisition  finds 
the  person  to  have  been  a  lunatic.  I  have 
found  no  case  which  did  not  hold  that  tbe 
finding  was  prima  facie  evidence  of  the 
defendant's  lack  ot  mental  capacity  to 
make  a  valid  'contract.  None  of  these 
cases  arose  imder  a  probate  syetem  like 
our  own.  In  Motley  v.  Head,  the  court 
do  not  even  give  the  adjudication  the 
effect  of  prima  facie  evidence;  otherwiBe 
the  burden  of  proving  mental  capacity 
would  be  cast  npon  the  plaintiff,  and  not 
upon  the  defendant,  as  stated  in  that 
case.  In  that  case  a  guardian  was  ap- 
pointed over  the  defendant  by  a  court  in. 
Massachosetts  while  he  was  temporarily 
there  for  treatment  in  an  inebriate  asylam. 
At  tbe  time  of  tbe  adjudication  and  ap- 
pointment of  guardian  In  Massachusetts, 
Head  was  a  cltizeo  of  this  ntate  having 
his  domicile  and  home,  and  that  of  his 
wife  and  family,  here,  and  it  was  stated  in 
tbe  application  for  the  appointment  of  a 
guardian  that  be  was  a  resident  of  Wind- 
sor, in  this  state.  Motley  sought  to  re- 
cover for  services  and  money  which  he 
rendered  and  fnmished  in  this  state  In 
and  about  the  business  of  the  defendant, 
by  the  procurement  of  Head's  wife,  who 
was  bis  agent  for  that  purpose,  during 
the  time  he  was  In  Massachusetts.  The 
case  does  not  sbow  that  Head  had  any 
property  in  Massachusetts,  or  that  by  the 
statntes  of  that  state  the  probate  court 
there  had  jurisdiction  to  appoint  a  guard- 
ian in  such  a  case.  It  ml^ht  well  be  ques- 
tioned whether,  on  the  facts  disclosed,  the 
adjudication  of  that  probate  court  would 
have  any  effect  anywhere.  If  this  decis- 
ion is  sound  law,  it  practically  prevents 
or  destroys  the  beneficial  results  Intended 
by  such  an  appointment  over  persons  of 
tbe  classes  named.  Suppose  a  guardian 
is  appointed  over  a  speudthrift,  who  is 
adjudged  to  be  such  by  reason  of  excessive 
drinking,  and  the  ward  falls  In  to  the  hands 
of  some  knave,  who  overn>acbe8  him  by 
a  sharp  bargalu,  and  then  sues  him  to  re- 
cover damages  for  his  failure  to  fulfill  it. 
Under  tbe  doctrine  laid  down  in  Motley 


V.  Head,  in  order  to  have  tbe  adjudication 
and  appointment  of  a  guardian  afford 
him  any  protection,  the  ward  must  show 
affirmatively  that  at  the  time  of  the  al- 
leged contract  his  mental  condition,  re- 
sulting from  excessive  drinking,  was  such 
as  to  render  him  legally  incompetent  to 
enter  into  a  valid  contract.  Leonard  v. 
Leonard,  supra,  was  an  action  to  recover 
the  amount  of  a  promissory  note  dated 
May  12, 1830,  made  by  defendant  and  paya- 
ble to  plaintiff  or  order.  June  1, 1830,  the 
plaintiff  was  regularly  put  under  guardian- 
ship by  the  probate  court  as  a  person 
aoa  compos  mentis.  In  May,  1831,  the 
defendant  paid  the  plaintiff  the  amount 
of  the  note,  and  took  it  up, -the  same 
being  then  in  the  possession  of  plaintiff. 
Tbe  defendant  offered  to  prove  that 
the  plaintiff  was  not  nan  compos  mentis, 
but  that  be  was  before  and  at  the 
time  the  guardian  was  appointed,  and 
since  had  been,  of  sound  mind,  and  capa- 
ble of  managing  bis  own  concerns.  This 
evidence  was  rejected,  the  court  holding 
that  the  decree  of  thecourtof  probate 
was  conclusive,  and  instructed  the  jury 
that  under  thesecltcnmstancesthedelivery 
of  the  money  to  the  ward  did  not  amount 
to  a  payment  of  the  note:  A  verdict  was 
fonnd  for  the  plaintiff,  and  judgment  was 
affirmed  by  the  supreme  court.  In  deliv- 
ering its  opinion,  the  court,  on  the  qnes- 
tlon  that  the  adjudication  of  the  probate 
court  is  conclusive,  say:  "H  this  were 
not  the  general  principle  of  the  law,  the 
situation  of  the  guardian  would  be  ex- 
tremely unpleasant,  and  It  would  be  al- 
most impossible  to  execute  the  trust.  In 
every  action  he  might-  be  oblig^ed  to  go 
before  the  jury  npon  the  question  of  sani- 
ty, and  one  jury  might  find  one  way,  and 
another  another.  We  are  of  the  opinion 
that  as  to  most  subjects  the  decree  of  the 
probate  court,  so  long  as  the  guardian* 
ship  continues.  Is  conclusive  evidence  ot 
the  disability  ot  the  ward,  bnt  that  it  is 
not  conclusive  in  regard  to  all.  For  ex- 
ample, the  ward,  If  In  fact  of  sufficient  ca- 
paiclty,  may  make  a  will,  for  this  is  an  act 
which  tbe  guardian  cannot  do  for  him. 
Bat  the  transaction  now  in  qaeetion  falls 
within  the  general  rule. "  This  exception 
In  regard  to  a  ward's  making  a  will  is  rec- 
ogniised  in  Robinson's  Ex'r  v.  Robinson, 
39  Vt.  270,  and  is  there  put  npon  the 
ground  that "  a  person  of  a  lower  degree 
of  mental  capacity  is  to  be  regarded  com- 
petent to  make  a  testamentary  disposi- 
tion of  his  property  than  is  required  to 
deal  with  and  dispose  ot  it  by  contracts. " 
Blaisdell  v.  Holmes,  48  Vt.  492,  is  also  cit- 
ed In  the  majority  opinion.  That  was  an 
action  to  recover  for  services  rendered 
by  plaintiff  to  defendant  as  his  housekeep- 
er. The  defendant  was  a  farmer,  an  un- 
maiTled  man,  owning  a  farm  on  which  he 
lived,  and  which  he  carried  on  during  the 
time  covered  by  plaintiff's  service.  Prior 
to  plaintiff's  employment  by  him,  the  de- 
fendant had  been  adjudged  an  insane  per- 
son, and  a  guardian  appointed  over  him 
by  the  probate  court,  and  daring  the  en- 
tire time  she  worked  for  him  be  was  under 
sacli  guardianship.  During  that  time 
the  defendant  manaa;ed  his  farm  and 
property  and  bouBebold  aflaira  in  his  own 
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way,  without  Interference  on  the  part  of 
bis  guardian.  Tbe  guardian  knew  that 
plaintiff  was  at  work  tor  defendant,  and 
told  her  to  stay  and  he  would  see  her 
paid.  The  plaintiff  kept  house  for  defend- 
ant, did  bis  cooking,  and,  so  far  as  ap- 
pears, perforn.ed  the  usual  household  du- 
ties connected  with  housekeeping.  Her 
term  of  service  extended  one  year  from  No- 
vember, 1870.  Tbe  guardian  died  June  11, 
1873,  and  prior  to  tbe  bringing  of  her  suit, 
and  after  his  death,  tbe  defendant  had  no 
guardian.  It  would  seem  from  the  facts 
stated  that  the  judgment  in  favor  of  the 

glalntUf,  on  reason  and  authority,  might 
ave  been,  and  should  have  been,  put 
on  tbe  ground  that  plaintiff's  services  were 
necessaries  furnished  under  such  circum- 
stances as  to  make  defendant  liable  there- 
for. The  court  seem  tu  have  decided  the 
case  on  the  ground  that  practically  there 
was  a  termination  of  tbe  guardianship. 
In  delivering  tbe  opinion  of  tbe  court, 
Rrdfiei.d,  J.,  says:  "The  adjudication  of 
the  probat&court,  that  defendant  was  at 
tbe  time  a  proper  subject  of  guardianship. 
Is,  no  doubt,  conclusive;  and  that  condi- 
tion of  the  ward  is,  ordinarily,  presumed 
to  continue.  But  when  it  affirmatively 
appears  that  tbe  ward  has  recovered  from 
bis  infirmity,  and  is  in  the  possession  of  a 
sound  mind,  and  is  conducting  business  in 
bis  own  right  and  name,  like  other  citi- 
lens,  and  the  guardian  sees  him  buy  and 
eeil,  hire  and  pay,  without  notice  or  Inter- 
ference, we  see  no  good  reason  or  rule  of 
law  that  should  shield  him,  more  than 
other,  men,  from  tbe  common  liability  to 
pay  bis  hired  help.  Judge  Redfleld  says, 
(SRedf.  Wills,  458:)  'In  cases  of  persons 
of  unsound  mind,  tbe  guardianship  will, 
practically,  terminate  with  the  recovery 
by  tbe  ward  of  bis  sound  mind  and  dis- 
posing capacity.' "  II  tbe  decision  in  that 
case  was  put  upon  tenable  ground,  it  is 
far  from  being  an  authority  which  sup- 
ports tbedecision  arrived  at  by  the  major- 
ity of  the  court,  as  tbe  facts  in  that  case 
bear  no  resemblance  to  tliose  in  the  case 
at  bar.  In  3  Redf.  Wills,  458,  and  immedi- 
ately following  the  quotation  made  by 
tbe  court  as  above,  it  is  said:  "But  it  is 
regarded,  in  practice,  as  tbe  only  r^ular 
course  for  tbe  court,  on  application  by 
any  party  interested,  and  notice  to  all 
otbeis  in  interest,  to  declare  the  guardian- 
ship terminated  by  the  occasion  for  its 
continuance  having  ceased.  Tbe  same 
rules  will  apply  to  cases  of  guardianship 
over  sp«)d thrifts."  These  suggestions 
are  peculiarly  pertinent,  in  view  of  our 
statute  above  cited,  providing  for  tbe 
termination  of  siicb  guardianship.  I  am 
awar)»  that  this  whole  subject  is  attended 
with  difficulty,  and  that  tbe  decisions 
bearing  upon  it  are  somewhat  conflict- 
ing; butinviewof  the  beneficial  ivsults  in- 
tended by  tbe  law  providing  for  guard- 
ians over  this  class  of  persons,  and  hav- 
ing in  mind  its  ample  provisions  for  the 
termination  of  such  guardianship,  I  think 
that  this  court  has  adopted  a  view  of  the 
matter  in  tbe  two  coses  cited  and  lu  the 
case  at  bar  which  practically  nuUlfles  tbe 
law.  I.  would  reversetbe  judgment,  and 
render  judgment  for  the  plaintiff  to  recov- 
er f5.50  damages. 


(P». 

a«  Piu  St.  XH) 
Commonwealth  ▼.  Ggbade. 

(Sv/preme  Court  qf  Pennaylvcmia.  Jane  6, 1801.) 

MOBDEIt— IMSASITT— EVIDBNOS. 

1,  Where,  on  a  trial  for  murder,  the  defense 
is  insanity,  it  is  error  to  charge  tha^  "to  estao- 
lish  a  defense  on  the  ground  of  insanity,  it  must 
be  clearly  proved  that,  at  the  time  of  oommitting 
the  act,  tbe  party  aocosed  was  latxtring  under 
such  a  defect  of  reason  from  disease  of  &e  mind 
as  not  to  know  the  nature  of  the  act  he  was  do- 
ing, "  as  the  law  only  requires  a  preponderance 
of  the  evidence;  and,  where  there  Is  a  reasoaa- 
ble  doubt  as  to  the  sanity  of  the  defendant,  he 
is  entitled  to  that  doubt. 

S.  In  such  case  it  is  error  to  exclude  evi- 
dence tending  to  show  the  mental  condition  of 
defendant  immediately  before  and  atwut  the 
time  of  tbe  killing. 

Appeal  from  court  of  oyer  and  terminer, 
Allegheny  county. 

Indictment  of  Frank  Oerade  for  murder. 
Verdict  of  guilty.  Defendant  appeals.  Re- 
versed. 

Defendant  was  charged  with  murdering 
his  eight-year  old  step-dangbter.  TbA  de- 
fense relied  on  was  Insanity  at  the  time 
of  committing  the  act.  For  two  weeks 
before  the  death  of  tbe  child  tbe  defend- 
ant seemed  changed  in  manner,  and  two 
days  before  the  killing  attracted  special 
attention.  On  tbe  trial  tbe  defense  at- 
tempted to  show  that  defendant's  man- 
ner, conduct,  and  language  was  different 
at  or  about  tbe  time  of  the  killing  from 
what  it  had  been  previously  thereto,  and 
the  exclusion  of  this  testimony  is  aasijgned 
as  tbe  sixth  specification  of  error.  The 
defense  further  attempted  to  show  by  ex- 
pert testimony  that  tbe  defendant  was  of 
unsound  mind,  and  one  witness  testified 
that  be  formed  tbe  opinion  abont  tbe  time 
of  tbe  killing  that  the  defendant  was  of 
unsound  mind,  but  was  not  permitted  to 
state  what  bis  opinion  was  after  making  a 
later  examination,  and  tbe  exclusion  of 
this  testimony  Is  assigned  as  error  in  tbe 
8tb,  9th,  and  lOtb  specifications. 

W.  D.  Moore  and  J.  V.  Dicker,  for  appel- 
lant. R.  H.  Jobaston,  Dist.  Atty.,  and  W. 
D.  Porter,  for  tbe  Commonwealth. 

Stkrrett,  J.  As  stated  in  appellant's 
history  of  the  case,  "the  defense  upon 
which  his  counsel  chiefly  relied  was  Insan- 
ity." In  view  of  that  fact,  several  points 
for  charge,  bearing  more  or  less  directly 
on  the  subject,  were  submitted.  One  of 
these  is  "that  under  theplea  of  'not  guilty' 
the  defendant  has  a  right  to  show,  by  way 
of  defense,  the  insanity  of  tbe  defendant  at 
tbe  time  of  tbe  killing,  and  that  tbe  jury 
must  pass  upon  tbe  question  of  tbe  defend- 
ant's sanity  or  insanity,  and,  if  tbey  find 
blm  Insane  at  the  time  of  tbe  killing,  ac- 
quit bim  by  reason  of  luBanity. "  'This 
point  was  rightly  affirmed  without  any 
qualification,  and,  of  course,  it  is  not  as- 
signed for  error.  Other  points  recited  in 
tbe  13th,  14tb,  16tb,  and  17th  specifica- 
tions, respectively,  were  answered  in  tbe 
negative,  and  therein  it  is  alleged  there 
was  error.  In  the  first  of  these,  the  court 
was  requested  to  charge:  "That  the  bur- 
den uf  proof  neversbifts  fromtbecommon- 
wealth  to  the  defendant,  and  the  common- 
wealth must  show,  beyond  a  reasonable 
doubt,  that  tbe  defendant  was  of  sound 
mind,  memory,  and  discretion  at  tbe  time 
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of  the  killing."  The  learned  judge's  an- 
swer was:  "Thin  point  is  refused.  As  I 
understand  tlie  point,  it  la  intended  to  say 
that  the  defense  of  insanity  shall  be  estab- 
lished beyond  a  reasonable  doubt;  that 
unless  it  is  established  beyond  a  reasona- 
ble doubt  it  would  be  yonr  duty  to  ac- 
quit. I  do  not  understand  thA  law  to  go 
to  that  extent,  and  the  matter  will  be  re- 
ferred to  in  my  general  charge,  wherein 
the  law,  as  I  understand  it,  is  correctly 
stated  on  that  subject."  If  this  answer 
was  intended  to  be  responsive  to  the 
point,  its  meaning  is  not  very  clear.  The 
court  was  not  requested  to  charge  "ttiat 
the  defense  of  insanity  shall  be  established 
beyond  a  reasonable  doubt. "  On  the  con- 
trary, the  last  clause  of  the  point  Is,  in 
substance,  that  the  burden  of  proving, 
affirmatiyely  and  beyond  a  reasonable 
doubt,  the  sanity  of  the  defendant  at  the 
time  of  the  killing,  was  ou  the  common- 
wealth. But,  whatever  impression  this 
and  other  answers  to  dofendaut's  points 
may  have  made  on  the  minds  of  the  jury, 
it  may  be  saff^ly  assumed  that,  in  consid- 
ering the  evidence  bearing  on  the  defense 
of  insanity,  they  were  governed  by  what 
the  learned  judge  afterwards  said  in  that 
portion  of  his  general  charge  to  which 
they  were  specially  referred  for  a  correct 
statement  of  the  law  on  the  subject.  Aft- 
er speaking  particularly  of  insanity  as  a 
defease,  etc.,  be  there  said,  Inter  alia,:  "It 
is  my  duty  to  say  to  you,  as  the  law  gov- 
erning the  responsibility  of  meu  (or  their 
acts,  that,  in  all  cases,  every  man  is  pre- 
sumed to  be  sane,  and  possess  a  sufficient 
degree  of  reason  to  be  responsible  for  his 
crimes,  until  the  contrary  is  proved  to  the 
satisfaction  of  the  jury;  and,  to  establish 
a  defense  on  the  ground  of  insanity,  it 
must  be  clearly  proved  that,  at  the  time 
of  committing  thn  act,  the  party  accused 
was  laboring  under  «Dcb  a  defect  of  rea- 
son from  disease  of  the  mind  as  not  to 
know  the  nature  of  the  act  he  was  doing, 
or,  if  be  did  know  It,  that  he  did  not  know 
he  was  doing  what  was  wrong.  This 
looks  like  a  fair  deflnition  of  what  insan- 
ity is.  That  is  what  is  required  to  relieve 
biin  of  responsibility  for  his  acts."  With- 
out questioning  the  general  correctness  of 
what  was  said,  in  that  connection,  as  to 
the  kiud  of  insanity  that  constitutes  a  de- 
fense to  an  act,  which  would  otherwise  be 
punishable  as  criminal,  we  think  the  de- 

§ree  of  proof  necessary  to  sustain  such  a 
efense  was  too  strongly  stated  in  saying 
"it  must  be  clearly  proved."  This  was 
imposing  on  the  defendant  a  greater  bur- 
den than  the  law  requires,  in  harmony 
with  the  humane  principle  of  the  criminal 
law,  that  every  perstm  accused  of  crime 
shall  be  presumed  innocent  uutll  his  guilt 
is  clearly  established.  It  is  incumbent  on 
the  commonwealth  to  prove,  not  only  to 
the  satisfaction  of  the  jury,  but  beyond  a 
reasonable  doubt,  the  presence  of  every 
ingredient  necessary  to  constitute  the 
crime  charged  in  the  Indictment.  That 
burden,  as  was  said  in  Turner  v.  Com., 
86  Pa.  St.  54,  never  shifts,,  but  rests  on 
the  prosecution  throughout,  so  that,  in 
all  cases,  a  conviction  can  be  had  only 
after  the  jury  has  been  convinced,  beyond 
a  reasonable  doubt,  of  the  defendant's 
v.22A.no.lO— 30 


guilt.  It  necessarily  follows  that,  If  the 
evidence  is  such  as  to  leave  a  reasonable 
doubt  tn  the  mind  of  the  jury  as  to  the  ex- 
istence of  any  necessary  ingredient  of  the 
crime  charged,  they  should  give  the  de- 
fendant the  benefit  of  that  doubt.  But 
presumptions  of  fact  sometimes  stand  for, 
full  and  express  proof  until  the  contrary  is' 
shown.  For  example,  inajtmuch  as  sanity 
is  the  normal  condition  of  man,  every*  one 
is  presumed  to  be  sane,  and  that  pre- 
sumption holds  good,  and  is  the  full 
equivalent  of  expressproof,  until  it  is  suc- 
cessfully rebutted.  Where  insanity  of  the 
defendant  Is  set  up  as  a  defense,  it  is  in- 
cuml>ent  on  him  to  rebut  the  ordinary  pre- 
sumption of  sanity,  and  show  beyond  a 
reasonable  doubt,  not  either  clearly  or 
conclusively,  but  by  ftdrly  preponderating 
evidence,  such  as  is  ordinarily  required  to 
prove  a  fact  in  civil  issues,  tliat  he  was  in- 
sane at  the  time  of  committing  the  al- 
leged crime.  In  Lynch  v.  Com.,  77  Pa.  St. 
205,  21-3,  the  trial  judge  refused  to  charge 
"  that,  if  the  jury  have  a  reasonable  doubt 
as  to  the  condition  of  the  defendant's 
mind  at  the  time  the  act  was  done,  he  is 
entitled  to  the  benefit  of  such  doubt,  and 
they  cannot  convict;"  and,  for  further 
answer  to  the  point,  said:  "The  law  of 
this  state  Is  that  where  the  killing  is  ad- 
mitted, and  insanity  or  want  of  legal  re- 
sponsibility is  alleged  as  an  excuse,  it  is 
the  duty  of  the  defendant  to  satisfy  the 
jury  that  insanity  actually  existed  nt  th» 
time  of  the  act ;  a  mere  doubt  as  to  such 
insanity  will  not  justify  the  jury  In  ac- 
quitting on  that  ground. "  That  instruc- 
tion was  approved  by  this  court,  and  sub- 
stantially the  same  Instruction  was  after- 
wards sanctioned  in  Ortwein  v.  Com.,  7& 
Pa.  St.  421, 425,  and  other  cases.  In  Coyie 
V.  Com.,  100  Pa.  St.  573,  the  same  rule  of 
evidence  was  again  recognised.  It  was 
further  held  to  be  error,  in  that  case,  to 
instruct  the  jury  that  the  defenseof  insani- 
ty should  be  proved  by  clearly  preponderat- 
ing evidence.  The  instructloushould  have 
been  "ftJrly preponderating,"  instead  of 
"  dearly  preponderating  evidence. "  Speak- 
ing of  the  degree  of  proof  required  by  th» 
words  employed  in  that  case,  Mr.  Justice 
Mebcub  said:  "It  is  demanding  a  higher 
degree  of  proof  than  the  authorities  re- 
quire. It  may  be  satisfactorily  proved  by 
evidence  which  fairly  preponderates.  To 
require  it  to  clearly  preponderate  Is  prac- 
tically saying  it  must  be  proved  beyond 
all  doubt  or  uncertainty.  Nothing  less 
than  this  will  make  It  clear  to  the  jury. " 
As  applied  to  the  degree  of  proof  required 
to  rebut  the  presumption  of  sanity,  and 
Bufliciently  prove  the  existence' of  insanity, 
there  fs  no  appreciable  difference  between 
the  expressions  "clearly  proved"  and 
"proved  by  clearly  preponderating  evi- 
dence. "  If  there  is  any  difference,  the  for- 
mer calls  for  the  higher  degree  of  proof. 
It  Is  almost  equivalent  to  saying  "proved 
beyond  a  reasonable  doubt, "  because,  if 
any  doubt  as  to  the  existence  of  a  particu- 
lar fact  exists.  It  cannot  be  said  to  be 
"clearly  proved."  It  is  true  that  the 
learned  judge,  in  another  part  of  his  some- 
what lengthy  charge,  said  to  the  jury: 
"Yon  have  to  be  satisfied  of  his  insajilty 
by   the   preponderance   uf   the  evidence. 
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He  has  to  establlah,  In  other  words,  his 
Insanity,  not  by  the  rale  of  a  reaannable 
doubt,  but  by  the  testimony,  what  the 
preponderance  of  the  evidence  shows." 
But  with  two  measures  of  prool  before 
them,  one  substantially  correct  and  the 
other  erroneous,  how  la  It  possible  for  us 
to  determine  which  the  jury  adopted? 
There  should  be  nothing  left  to  conjecture, 
especially  in  a  capital  case.  It  is  enough 
to  Itnow  that  the  Jury  may  have  been  mis- 
led by  erroneous  instructions  on  a  point 
vital  to  the  defense.  The  testimony  re- 
ferred to  in  the  6th,  8th,  9th,  and  10th 
Bpeciflcations  appears  to  have  been  neither 
incompetent  nor  irrelevant,  and  we  think 
it  should  have  been  admitted.  Neither  of 
the  remaining  specifications  of  error  re- 
quires special  notice.  That  part  of  the 
charge  embraced  in  the  eighteenth  speclfl- 
cution  of  error  contains  some  expressions 
of  opinion,  etc.,  that  might  have  been 
profitably  omitted,  but  we  are  not  pro- 
pared  to  say  that  they  are  positively  er- 
roneous. Judgment  reversed,  and  a  venire 
factaa  de  novo  awarded. 


(83  Me.  682) 

Attwood  et  aJ.  v.  Citt  of  Bangor. 

(Supreme  Judicial  Covrt  of  Maine.    June  17, 
1891.)     • 

MUNIOIFAI.  COBPORi.TION— DbVBOTIVB  BBWBBS — 

Damages. 

1.  In  an  action  on  the  case  to  recover  dam- 
ages for  the  alleged  unlawful  location,  construc- 
tion, and  maintenance  of  the  extension  of  a 
sewer  below  low-water  mark  in  the  Fenobsoot 
river.  In  the  city  of  Bangor,  whereby  the  plain- 
tiffs claimed  that  their  dock  was  rendered  less 
valuable  from  the  liability  of  vessels  grounding 
on  the  end  of  the  sewer,  and  on  the  sediment 
flowing  out  of  it;  also  a  diminution  of  rents  of 
tbeplaintifls' wharf  because  of  tne  noxious  smells 
arising  from  the  sewage, — it  appeared  tbat  the 
wharf  and  dock,  during  all  the  time,  were  in  the 
possession  and  use  of  the  plaintiffs'  tenants,  wbo 
had  suffered  no  diminution  of  rents.  Held,  that 
the  oity  had  a  legal  right  to  extend  its  sewer 
over  the  plaintiffs'  fiats  to  a  point  below  low- 
water  mark;  that  in  locating  the  sewer  the  city 
council  acted  Judicially;  and  that  the  city  would 
be  liable  only  fur  an  improper  construction  or 
maintenance  of  it. 

a.  Held,  also,  that,  if  the  sewer  was  improp- 
erly constructed,  it  was  a  temporary  injury,  tor 
which  the  plaintiffs  oould  not  recover  in  this  ac- 
tion. 
(Pfliclol.) 

Report  from  supreme  judicial  court, 
Penobscot  county. 

C.  H.  Bnrtlett,  for  plaintiffs.  H.  L. 
Mitchell,  City  Sol.,  for  defendant. 

LiBBKT,  J.  This  Is  an  action  on  the  case 
to  recover  damages  for  the  location,  con- 
struction, and  maintenance  of  an  addition 
or  extension  ol  a  sewer  In  the  "Ferry- 
Way,"  so  called,  in  the  city  of  Bangor, 
with  its  terminus  below  low-water  mark 
in  the  Penobscot  river,  whereby  the  plain- 
tiffs' berth  or  dock  was  rendered  of  less 
value  by  reason  of  vessels  lying  at  said 
dock  being  in  danger  of  getting  aground 
on  the  end  of  said  sewer,  on  the  materials 
used  in  its  construction,  and  on  tiie  sedi- 
ment from  the  sewage  coming  therefrom, 
and  by  reason  of  noxious  smells  arising 
from  said  sewage,  by  reason  of  all  which 


the  rents  of  the  plaintiffs'  wharf  are  de- 
creased. 

The  case  comes  before  this  court  for  de- 
termination upon  a  report  of  the  evidence. 
We  think  the  plaintiffs'  title  to  their  wharf 
is  snfflciently  proved.  After  describing  the 
location  of  the  sewer  as  extended,  and  the 
manner  in  which  it  is  constructed,  the 
plaintiffs  state  their  claim  for  damages  as 
follows :  "  Tbat  by  reason  of  the  negligent 
and  Improper  location  of  said  sewer,  the 
terminus  being  in  an  eddy  in  said  river, 
the  sewage  from  said  sewer  is  not  carried 
away  by  the  tide,  and  said  sewage  is  de- 
posited on  the  plaintiffs'  flats  and  in  tbeit 
dock,  by  reason  whereof  noxious  and  un- 
healthy odors  arise,  and  said  dock  is  be- 
ing rapidly  filled  up  by  said  sewage,  by 
reason  of  all  which  the  plaintiSs'  wharf  is 
rendered  of  much  less  value.  In  that  they 
are  deprived  of  largesums  of  money  which 
would  otherwise  be  paid  them  for  wharf- 
age by  vessels  and  steam-boats  lying  at 
said  wharf."  The  sewer  as  originally 
constructed  leads  down  Union  street  to 
the  shore  of  the  Penobscot  river.  It  dis- 
charged its  sewage  upon  the  flats  above 
low-water  mark,  and  at  certain  seasons 
of  the  year  created  a  nulHance,  to  abate 
which  the  city  council  of  Bangor  passed 
the  following  order:  "That  the  superin- 
tendent of  sewers  be,  and  he  is  hereby,  di- 
rected to  cause  the  Union-Street  sewer,  to 
be  extended  from  its  present  terminus  to 
low-water  mark  In  Penobscot  river." 
Acting  under  tbat  order,  the  superintend- 
ent of  sewers  extended  the  sewer,  not  in 
its  direct  course,  but  by  an  angle  placed  it 
nearer  the  plaintiffs'  wharf  than  it  would 
have  been  if  directly  extended.  The  coun- 
sel for  plaintiffs  contends  tbat  the  exten- 
sion in  that  manner  was  not  authorised 
by  the  city,  and  is  therefore  illegal.  If 
that  contention  is  correct,  then  the  action 
cannot  be  maintained  against  the  city,  be- 
cause it  was  without  the  authority  of  the 
city.    Woodcock  v.  Calais,  86  Me.  234. 

Independent  of  any  evidence  tending  to 
show  ratification  of  the  acts  of  the  super- 
intendent of  sewers,  it  may  be  doubtful  it 
the  extension  was  directly  within  the  au- 
thority of  the  city  council.  But  the  evi- 
dence satisfies  us  that  the  city  council, 
with  full  knowledge  of  the  manner  in 
which  the  extension  was  made,  ratified 
the  act  of  the  superintendent  of  sewers,  ho 
that  we  shall  pass  this  objection  as  not 
affecting  the  plaintiffs'  right,  one  way  or 
the  other,  to  recover. 

It  ia  well  settled  that  the  city  bad  a 
right,  under  the  law  of  this  state,  to  ex- 
tend its  sewer  across  the  flats  of  the  river 
to  a  point  below  low-water  mark.  Wharf 
Co.  V.  Portland,  67  Me.  46.  In  the  per- 
formance of  its  duty  to  the  public  in  locat- 
ing sewers  for  the  drainage  of  the  city,  the 
city  council  acts  jadicially,  and  for  that 
judicial  act  the  city  ia  under  no  common- 
law-  liability.  But,  if  the  construction  is 
improperly  and  unskillfully  made,  it  is  a 
niinisteriai  act  for  which  the  city  may  be 
liable  to  any  party  injured  thereby.  Dar- 
ling V.  Bangor.  68  Me.  108. 

The  plaintiffs  had  no  remedy,  then, 
growing  out  of  the  location  of  the  sewer. 
If  they  are  entitled  to  recover  at  all,  they 
must  show  that  the  sewer  was  improper- 
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ly  and  nnskiUfulIy  constracted,  and  that 
they  have  saSered  special  injury  thereby. 
They  claim  that  the  aewer  was  Improper- 
ly constrncted  inasmuch  as  some  portion 
of  it  is  above  the  sartace  of  the  flata.  The 
evidence  tends  to  show  that  the  fact,  in  re- 
gard tu  the  manner  of  its  construction,  is 
to  some  extent  as  claimed  by  the  plain- 
tiffs. Assuming  that  the  sewer  ia  improp- 
erly constructed,  the  burden  la  upon  the 
plalntllts  to  show  that  they  bare  been 
damaged  thereby.  The  only  damage 
which  their  evidence  tends  to  prove,  grow- 
ing ont  of  the  improper  constraction  of 
the  sewer,  ia  that  it  makes  it  more  incon- 
venient and  hasardous  for  veasels  at  cer- 
tain stpgee  of  the  tide  to  lie  at  one  part  of 
their  wharf.  They  do  not  claim  that  they 
have  suffered  any  special  damage  to  ves- 
sels by  reaaon  of  it,  but  they  claim  that 
it  lesftens  the  rental  value  of  their  wharf. 
To  recover  on  this  ground,  they  must 
show  that  the  rental  value  of  the  wharf 
to  them  has  been  diminished,  and  that 
they  have  not  been  able  torecrtveso  much 
for  the  use  of  their  property  as  they  might 
have  r«>ceived  if  the  sewer  bad  t>een  prop- 
erly constructed.  The  evidence  shows 
that  the  plaintiffs'  wharf  was  leased  be- 
fore the  construction  of  the  extensitm  of 
the  sewer,  and  has  been  in  the  possession 
and  use  of  the  lessess  ever  since,  with  no 
diminution  of  the  rent  to  the  plaintiftB. 
To  recover  on  this  ground,  the  burden  la 
upon  the  plaintiffs  to  allege  their  loss  of 
rents  specially  in  their  declaration,  and  to 
prove  the  allegation.  Plimpton  v.  Gardi- 
ner, 64  Me.  860.  There  is  an  entire  (allure 
In  the  evidence  to  support  this  ground  of 
claim. 

They  cannot  recover  in  this  snit  on  the 
ground  that  the  sewer  permanently  dlmin- 
isbes  the  value  of  their  estate,  becaoae  the 
Improper  construction  ia  a  temporary 
wrong  liable  to  be  removed  at  any  time, 
and  an  action  for  damages  may  be  main- 
tained for  the  injury  sustained  by  the  oc- 
cupant of  the  property,  from  time  to  time. 
Williams  V.  Water  Co.  79  Me.  543, 11  Atl. 
Rep.  600;  Canal  Co.  v.  Hitchings,  65  Me. 
140 ;  Dority  v.  Dunning,  78  Me.  881, 6  Atl. 
Rep.  6. 

A  carefal  examination  of  the  evidence 
fails  to  prove  that  any  damage  has  been 
sustained  by  the  deposit  of  the  sewage  in 
the  plaintiffs'  dock.  It  does  not  prove 
that  any  offensive  and  noxioua  odors 
have  arisen  from  It  to  the  injury  of  the 
plaintiffs;  nor  does  it  prove  that  their 
dock  has  been  materially  filled  up  by  the 
action  of  the  sewer,  so  as  to  occasion  any 
damage  to  tbe  plaintiffs'  property  prior 
to  the  commencement  of  tbe  suit. 

Plaintitfa  nonsuit. 

Pbterb,  C.  J.,  and  Virgin,  Embbt,  Fob- 
TEB,  and  Haskell,  J  J. .concurred. 


(83  Ue.  244)  ; 

Fernald  V.  Palmeb. 

(Swpreme  Judicial  Cou/rt  of  Maine.     March  28, 
1891.) 

ParvATa  Watb— Establishmbnt— Damao«8— Es- 

TOPPBl.. 

1.  Damaees  for  land  taken  for  a  private  way 
are  to  be  paid  by  the  person  at  whose  request 
and  for  Whose  benefit,  the  way  is  laid  out. 


9.  When  a  private  way  is  laid  out  for  each 
petitioner,  and  has  been  UMd  by  him,  he  is  es- 
topped from  denying  the  regularity  of  the  pro- 
ceedings in  such  laying  out.  In  an  action  by  the 
land-owner  to  recover  the  awarded  damages.  It 
is  no  defense  to  such  an  action  that  the  land- 
owner has  assiKned  his  ulaim  to  third  {Narties. 
{Offlddl.) 

Report  from  supreme  Judicial  court, 
Hancock  county. 

Wtawell,  King  &  Peters,  for  plaintiff. 
W.  P.  Foster,  for  defendant. 

Embbt,  J.  Femald,  tbe  plaintiff,  was 
the  owner  of  a  parcel  of  land  in  Eden,  ly- 
ing between  the  public  road  (a  town 
road)  and  a  parcel  of  land  belonging  to 
Palmer,  the  defendant.  Palmer's  land 
lay  between  Femald's  land  and  the  sea. 
In  paaaing  and  repassing  from  bis  land  to 
said  public  or  town  road.  Palmer  had 
used  a  road-way  across  Fernald's  said 
land.  The  land  of  Palmer  was  the  only 
land  at  that  end  of  the  road-way.  as  be- 
yond his  land  waa  the  sea. 

In  1886,  Palmer  (other  citicena  of  the 
town  Joining  with  him)  petitioned  the 
municipal  officers  of  the  town  to  lay  ont, 
under  the  atatute,  "a  private  way  from 
land  of  Aullck  Palmer  to  tbe  town  road. " 
Tbe  municipal  officera  gave  notice  of  tbia 
application  as  one  tor  "a  private  way  for 
the  use  of  Aullck  Palmer, "  and  in  tbe  no- 
tice described  the  way  as  "  beginning  at 
tbe  land  of  said  Palmer  and  ending  at  the 
town  way."  etc.,  and  appointed  their 
meeting  at  Palmer's  bouse.  On  tbe  day 
appointed  they  met  at  that  house,  and, 
after  hearing  and  inspection,  adjudged 
that  the  way  was  proper,  and  laid  it  ont 
across  the  plaintiff's  land  over  the  former 
road-way.  as  "a  private  way  for  the  use 
of  Aullck  Palmer,  as  proposed. "  and  aa- 
sessed  the  damages  of  the  plaintiff  at  $60, 
to  be  paid  by  tbe  defendant,  Aullck 
Palmer.  They  made  a  report  of  their  do- 
lng;8,  filed  it  witb  tbe  town-clerk,  and 
called  a  town-meeting  to  see  if  the  town 
would  accept  "a  private  way  aa  laid  out 
by  the  selectmen,  beginning  on  tbe  line  be- 
tween land  of  Aullck  Palmer  and  land  of 
E.  S.  Fernald,  and  ending  at  the  town 
road  near  Utter  creek."  At  tbe  meeting, 
the  town  voted  "that  the  private  way  for 
Aullck  Palmer  at  Otter  creek,  as  laid  out 
by  the  selectmen,  be  accepted. " 

This  was  the  end  of  tbe  proceedings. 
No  appeal  was  taken  by  either  party  on 
any  question.  BInce  these  proceedings 
Palmer  has  used  tbe  road  so  laid  out,  aa 
tbe  road  from  his  land  to  tbe  public  road. 
It  has  also  been  need  by  others,  but  pre- 
sumably only  aa  they  bad  occasion  to  go 
to  Palmer's  land.  In  1889  Fernald  made 
the  atatute  demand  on  Palmer  for  the 
damages  awarded,  which  remained  un- 
paid, and  after  80  daya  began  tbia  action 
of  debt,  under  Rev.  St.  c.  18,  §  40,  to  re- 
cover the  awarded  damages.  Tbe  case 
waa  then  reported  to  the  law  court  for 
determination,  upon  a  statement  of  facts, 
of  which  the  foregoing  is  an  abridgment. 

The  defeadaut.  Palmer,  now  interposes 
aereral  objections  to  paying  tbe  awarded 
compensation. 

1.  Because  the  petition  did  not  state 
tbat  the  way  was  to  be  for  tbe  benefit  of 
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Aallck  Palmer,  but  did  state  tbat  It 
*"  would  be  of  great  public  convenience  for 
the  use  of  said  town."  Tbe  petition  was 
In  the  following  words:  "Humbly  shows 
the  undersigned  tbat  a  private  way  from 
the  land  of  Aullck  Valmer  to  tbe  town- 
way  •  •  •  would  be  of  great  public 
convenience  tor  the  use  of  said  town; 
wherefore  your  petitioners  pray  tbat  the 
eame  may  be  duly  laid  out  as  by  statute 
la  provided."  Aulick  Palmer  was  tbe 
first  signer.  He  now  argues  that  by  the 
«tatute  (Rev.  St.  c.  18,  g  18)  damages  can 
only  be  awarded  against"  those  for  whose 
benefit  it  [tbe  way]  la  stated  in  tbe  peti- 
tion to  be," — in  this  case,  the  town, — and 
hence  no  award  could  be  made  against 
biro  under  this  petition,  as  it  Is  nut  stated 
therein  tbat  the  way  is  for  bis  benefit. 

Tbe  statute  cited  says:  "The  damages 
for  a  town -way  shall  paid  by  the  town; 
for  a  private  way  by  those  tor  whose 
benefit  it  Is  stated  in  the  petition  to  be,  or 
wholly  or  partly  by  the  town,  if,  under  an 
Article  in  the  warrant  to  that  effect,  It  so 
Yotea  at  the  meeting  accepting  such  pri- 
vate way. "  Tbe  original  statute,  as  con- 
densed in  Bev.  St.  1841,  c.  25,  g  31,  provid- 
ed that  damages  for  laying  out  a  way  by 
the  selectmen  "shall  be  paid  by  the  town, 
If  it  is  a  town-way,  which  fact  the  select- 
men  shall  determine;  but,  if  it  be  a  private 
way,  by  the  person  tor  whose  benefit  it  is 
laid  out. "  By  tbat  statute  it  was  plainly 
enacted  that  the  fact  of  the  benefit,  and 
not  the  allegation  of  it  in  the  petition,  de- 
termined who  should  pay  the  damages 
for  a  private  way.  By  statute  of  1857,  c. 
3,  it  was  provided  that  towns  might,  un- 
der &  proper  warrant,  Toteto  pay  aJI  or 
part  of  the  damages  for  a  private  way. 
In  the  reTision  of  1857  first  appears  tbe 
phrase<ilogy  of  tbe  present  statute,  that 
damages  "for  a  private  way  shall  be  paid 
by  the  person  for  whose  benefit  it  Is  al- 
leged in  tbe  petition  to  be." 

It  is  evident  tbat,  under  this  statute, 
tbe  town  cannot  be  held  for  payment  of 
damages  for  laying  out  this  way.  Tbe 
selectmen  determined  it  was  not  a  town- 
way.  Tbe  selectmen  did  not  lay  out,  nor 
undertake  to  lay  out,  a  town- way.  Tbe 
town  did  not  accept  a  town-way,  nor  did 
It  vote  to  pay  any  damages  for  a  private 
way.  '  The  way  was  asked  for  as  a  pri- 
vate way ;  was  laid  out  as  a  private  way; 
was  accepted  as  a  private  way.  It  was 
unmistakably  and  undeniably  aHked  for, 
laid  out,  and  accepted  for  the  benefit  of 
Aulick  Palmer.  Tbe  town  has  not  voted 
to  pay  any  part  of  the  damages  sustained 
by  Fernald,  and  hence  Femald  has  no 
claim  on  tbe  town.  He  should  have  com- 
pensation, however,  for  the  land  taken 
from  him,  and  he  should  in  natural  Justice 
have  that  compensation  from  the  person 
on  whose  petition  and  for  whose  benefit 
in  fact  the  land  was  taken.  This  was  tbe 
evident  intent  of  tbe  original  statute,  and 
we  do  not  think  that  the  change  of 
phraseology  in  the  revision  should  be  con- 
strued to  abridge  the  rights  of  theland- 
own»r  to  compensation,  or  make  them 
dependent  on  the  words  the  petitioner  for 
a  private  way  chooses  to  use  or  omit  In 
his  petition.  We  think  tbe  statute  still 
means  tbat  damages  for  a  private  way 


shall  be  paid  by  the  person  at  whose  re- 
quest, and  for  whose  benefit  in  fact,  the 
way  is  laid  out,  unless  the  town  shall 
properly  vote  to  assume  tbe  burden ;  and 
we  do  not  think  tbe  statute  enables  such 
person  to  avoid  that  duty  by  any  allega- 
tions or  omissions  in  his  petition. 

1 1  w  ould.seem  clear,  therefore,  tbat  if  this 
way  was  legally  and  etfeetually  laid  out, 
it  is  a  private  way  for  the  benefit  of  Au- 
lick Palmer,  and  tbat  thedamages  should 
be  paid  by  him.  The  defendant,  however. 
Insists  that  the  way  is  a  town-way,  or  no- 
way at  all.  He  insists  that  it  la  a  town- 
way,  because  the  petitioners  in  their  pe- 
tition allege  tbat  "a  private  way, "  etc., 
"  would  be  of  great  public  couvenience  for 
the  use  of  the  town."  Private  ways  are 
often  of  public  convenience,  as  a  private 
way  to  an  hotel,  or  a  whari,  or  mill,  but 
that  does  not  make  them  technical  town 
roads.  A  pernnal  of  tbe  proceedings  will 
make  it  clear  that  no  town-way  was  laid 
out. 

It  not  a  town-way, the  defendant  insists 
that  no  private  way  could  lawfully  be 
laid  out  under  this  petition,  since  it  does 
not  state  the  person  for  whose  benefit  it 
was  to  be,  and  hence  there  is  no  lawful 
claim  for  damages. 

Tbe  petition  tor  a  private  way  should 
now  uudoubtedly  state  in  terms,  and  tru- 
ly, the  person  tor  whose  benefit  tbe  way 
is  to  be,  and  tbe  municipal  officers,  per- 
haps, might  properly  decline  to  proceed 
without  such  a  Statement  in  the  petition. 
Perhaps  they  should  decline;  we  do  not 
say.  In  this  case,  however,  they  did  not 
decline,  but  proceeded  to  lay  out  tbe  pri- 
vate way  asked  for.  They  did  this  at  the 
defendant's  Instance.  He  set  the  tribunal 
in  motion.  It  bad  jurisdiction  of  the  sub- 
Ject-matterlf  properly  applied  to.  He  con- 
tinued the  proceediugs  through  the  mu- 
nicipal officers  and  the  town  to  the  end. 
The  defendant  made  no  objections  to  any 
steps  or  omissions  in  the  procedure.  He 
might  have  withdrawu  his  petition  and 
stopped  the  proceedings  at  any  time  be- 
fore the  town  s  action.  Ooodwin  v.  Mer- 
rill, 48  Me.  286.  He  accepted  and  used  the 
road  thus  laid  out  for  him.  All  thelm- 
periections  and  omisBlons  he  now  com- 
plains of  in  the  procedure  are  his  own,^ 
made  by  himself.  Can  he  lawfully  derive 
any  advantage  from  these,  bis  own 
wrongs  ? 

The  United  States  supreme  court  in 
Daniels  v.  Teamey,  102  Q.  S.  420,  said: 
"The  principle  of  estoppel  thus  applied  has 
Its  foundation  In  a  wise  and  salutary  pol- 
icy. It  is  a  means  of  repose.  It  promotes 
fair  dealings.  It  cannot  be  made  an  in- 
strument of  wrong  or  oppression,  and  it 
often  gives  triumph  to  right  and  Justice, 
where  nothing  else  known  to  our  Juris- 
prudence can  by  its  operation  secure  those 
ends.  Like  the  statute  of  limitations,  it 
is  a  conservator,  and  without  it  society 
could  not  well  go  on."  This  seems  to  us  a 
correct  chajracterization  of  the  principle  of 
estoppel,  and  we  think  that  principle  ap- 
plies to  this  case.  Wethink  the  defendant 
should  not  now  be  beard  to  make  objec- 
tions arising  from  his  own  remissness. 
The  plaintiff,  by  a  recovery  in  this  action, 
will  be  estopped  from  denying  tbe  validity 
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of  the  vroceedingB  in  laylns  out  the  way ; 
hence  no  Injaetlce  can  be  done  the  defend- 
ant by  refusing  to  consider  the  effect  of  bis 
own  errors  upon  the  Judgment  heobtalned 
and  made  use  of. 

There  are  caRes  In  which  it  has  been  held 
that  a  party,  seeking  tor  and  obtaining  a 
seeming  Judgment,  may  Impeach  it  collat- 
erally If  void;  but  in  all  such  cases  we 
think  it  will  be  found  that  the  tribunal 
had  no  Jurisdiction  of  the  subject-matter, 
— was  incompetent  to  render  any  Judg- 
ment in  the  premises, — upon  the  most  reg- 
ukar  procedure.  On  the  other  hand,  it  was 
held  in  White  v.Clapp.8  Mete.  (Mass.)  865, 
that  the  parties,  having  applied  for  and 
obtained  a  Judgment  of  partition  from  the 
probate  court,  cannot  question  Its  valid- 
Ity,  that  court  having  Jurisdiction  of  the 
subject-matter.  It  has  also  been  reoeated- 
ly  held  that  those  who  have  procured  the 
enactment  of  an  unconstltntlunal  statute, 
or  have  obtained  any  advantage  under 
It,  shall  not  be  heard  to  question  its  valid- 
ity. Daniels  v.  Teamey,  102  U.  S.  416,  and 
cases  there  cited  on  page  421.  In  Sherman 
V.  McKeon,38  N.  Y.  266,  the  plaintiff's  land 
bad  been  taken  under  statute  proceeding's 
for  opening  a  street,  and  the  plaintiff  ac- 
cepted the  money  awarded  him  therefor  in 
the  proceedings.  He  afterwards  brought 
an  action  for  th3  land  on  the  ground  that 
the  statute  under  which  the  land  had  been 
taken  was  unconstitutional,  and  hence 
all  the  proceedings  under  it  were  utterly 
Toid.  The  court  refused  to  hear  him  on 
that  question,  holding  him  to  be  estopped 
by  his  acceptance  of  the  fruit  of  the  pro- 
ceedings from  saying  tliey  were  void. 

It  is  familiar  law  that  a  person  ob- 
taining an  appointment  as  administrator 
or  guardian  or  trustee,  and  acting  under 
It,  cannot  question  the  validity  of  his  ap- 
pointment in  proceedings  arising  out  of 
Ills  acts  under  such  appointment.  Corpo- 
rations having  committed  torts,  or  hav- 
ing received  the  benefit  of  contracts,  can- 
not avoid  liability  by  showing  such  acts 
or  contracts  to  be  entirely  outside  of  and 
{>eyond  their  charter  powers. 

2.  The  defendant  again  objects,  because 
the  notice  did  not  contain  any  descrip- 
tion of  the  proposed  way  nor  state  whose 
land  it  was  to  cross.  In  support  of  this 
objection,  be  relies  upon  Hev.St.c.  18,  §  14. 

The  notice  followed  the  description  in 
'the  defendant's  petition.  It  did  not  mis- 
lead the  defendant.  He  has  not  been  in- 
Jored  by  any  vagueness  of  description.  He 
obtained  the  road  he  asked  for,  and  has 
made  use  of  it.  The  statute  requirement 
of  a  deticription  of  the  way  in  the  notice 
la  for  the  benefit  of  those  persons  whose 
land  may  be  taken  for  the  road.  If  the 
person  whose  land  is  taken  does  not  com- 
plain of  insufficiency  of  notice,  the  person 
who  takes  the  land  should  not  be  beard 
-to  complain. 

We  do  not  find, in  the  statute  cited,  any- 
-thing  i-equiring  to  be  inserted  in  the  no- 
tice the  names  of  the  owners  of  the  land 
that  maybe  crossed  bytheproposed  road. 

3.  The  defendant  again  objects  on  the 
ground  that  it  is  so  uncertain  to  whom 
the  damages  were  awarded  he  cannot 
safely  pay  them  to  the  plaintiff,  Femald. 
The  report  of  the  municipal  officers  states 


that  the  way  was  laid  out  across  "the 
land  of  £.  H.  Femald  or  unknown,"  and 
that  damages  were  awarded  therefor  to 
"E.  S.  Femald  or  unknown."  The  defend- 
ant says  he  is  in  doubt  whether  the  dam- 
ages belong  to  E.  S.  Femald,  or  some 
other  person  unknown.  It  the  words  "or 
unknown "  in  the  report  were  not  to  be 
disregarded  as  surplusage,  (Lancaster  v. 
Inhabitantsof  Richmond,  (Me.)  22Atl.  Rep. 
888.)  the  case  explicitly  states  that  E.  S. 
Femald  is  the  owner  of  the  land,  and 
hence  that  the  compensation  is  due  to  him. 

4.  The  defendant  again  objects  that  this 
suit  Is  prematurely  brought,  as  by  the 
terras  of  the  report  the  dama^fee  are  to  be 
paid  "  t>e(ore  the  way  is  opened  "  that  is,  the 
defendant  argues,  "not  until  the  way  is 
opened."  We  think  a  use  of  the  way  for 
three  years  is  a  sufficient  opening  of  the 
way  to  render  the  awarded  compensation 
payable. 

6.  Lastly,  the  defendant  objects  that  this 
plaintiff  has  assigned  hisclatm.  If  this  ob- 
jection needs  any  answer  It  is  sufficient  to 
say  that  the  suit  is  for  the  benefit  of  the 
assignees. 

Judgment  for  the  plE^utiff. 

Pbtebs,  C.  J.,  and  Libbet,Fobteb,Has- 
KBLL.and  Whitbhoubb,  JJ.,  concurred. 

: —  (83  Mo.  543) 


McEenzie  v.  Cheetham. 

(Supreme  JudioUU  Court  of  JIfaina    Jtme  1, 
1891.) 

Itim>iaao  akb  Tkhant— tTssun  Prbkisbs— Neo- 

LieSKCB. 

One  who  visits  a  dwelllnff-honse,  on  the 
express  or  implied  invitation  of  the  tenant  at 
will,  cannot  be  deemed  as  present  therein  on  the 
implied  invitation  of  the  landlord. 

iogusuu.) 

Exceptions  from  supreme  Judicial  court, 
Androscoggin  county. 

This  was  an  action  on  the  case  by  Alex- 
ander McKensie  against  Ltaneus  Cheet- 
ham. The  presiding  Justice,  In  order  to 
give  progress  to  the  case  upon  the  ques- 
tion of  damages,  ruled  pro  forma,  as  mat- 
ter of  law,  that  under  the  facts,  as  de- 
veloped by  the  evidence,  the  defendant 
impliedly,  at  least,  invited  the  plaintiff  to 
pass  over  the  premises  on  the  occasion 
of  his  injury,— that  there  was  an  Implied 
invitation.  Thejury  returned  a  verdict  for 
the  plaintiff,  and  assessed  the  damages  at 
f250.  Defendant  excepted.  Exceptions 
sustained. 

Savage  &  Oakes,  for  plaintiff.  Wbtte  & 
Carter,  for  defendant. 

ViBOiN,  J.  Action  on  the  jcase  by  a 
guest  of  the  sole  tenant  of  a  second-story 
tenement,  occupied  as  a  dwelling-houBe, 
against  the  landlord  to  recover  damages 
for  a  personal  Injury  caused  by  the  defect- 
ive landing  of  a  stairway  which  was  the 
only  means  of  ingress  and  egress  to  and 
from  the  tenement. 

The  tenancy  commenced  in  October, 
1888.  On  the  evening  of  January  10th  fol- 
lowing the  plaintiff  made  a  social  call  on 
the  tenant ;  and  when,  in  the  act  of  leav- 
ing, he  reached  the  landing.  It  tell,  and 
caused  the  injury  tor  which  damages  are 
sought. 
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The  foondation  of  the  action  is  alleged 
negligence  on  tlie  part  of  the  defendant; 
that  he  did  or  omitted  to  do  an  act  in  vio- 
lation of  a  legal  duty  or  obligation  which 
be  owed  the  plaintiff,  and  consequent 
damages. 

In  the  parchase  of  real  as  well  as  of  per- 
sonal estate  parties  make  their  own  con- 
tracts, which  the  law  construes  and  en- 
forces. When  one  is  negotiating  for  the 
lease  of  a  dwelling-house,  the  same  as 
when  bargaining  fur  a  personal  chattel,  it 
is  hlR  privilege  to  inspect  and  ascertain 
for  himself  its  actual  quality  and  condi- 
tions; and  the  parties  make  sach  express 
agreements  relating  thereto  as  they  think 
fit.  It  the  lessee,  instead  of  exacting  from 
the  lessor  any  warranty  of  its  present  or 
future  state  of  repair,  elects  to  rely  upon 
his  own  judgment,  the  law,  in  the  absence 
of  any  fraud  or  concealment  on  the  part 
of  the  lessor,  leaves  the  lessee  to  the  opera- 
tion of  the  maxim  caveat  emptor,  and  he 
takes  the  premises  as  he  finds  ttiem.for  bet- 
ter or  worse.  Hill  v.  Woodman,  14  Me. 
38,  42;  Gregor  v.  Cady,  82  Me.  131, 19  Atl. 
Rep.  108;  Keates  v.  Earl  of  Cadogan,  10  C. 
B.591.  For  the  mere  letting,  without  addi- 
tional stipulations  by  the  lessor,  simply 
implies  that  tie  holds  the  title,  and  that 
the  lessee  shall  quietly  enjoy  the  nse  and 
occupation  during  his  tenancy;  and  not 
that  the  premises  are  or  shall  be  in  any 
particular  condition  or  state  of  repair,  or 
that  they  are  suitable  for  the  purpose 
for  which  they  were  let.  Arden  v.  Pul- 
len,  10  Mees.  &  W.  821;  Sutton  t.  Tem- 
ple. 12  Mees.  &  W.  52;  Hart  v.  Wind- 
sor, 68,  85;  LIbbey  v.  Tolford,  48  Me. 
316;  Gregor  v.  Cady,  supra;  Foster  v. 
Peyser,  9  Gush.  342;  Welles  v.  Castle,  8 
Gray,  828;  Jaffe  r.  Harteau,  56  N.  T. 
398.  401;  Bowe  v.  Hunking,  135  Mass. 
383;  Tuttle  t.  Manufacturing  Co.,  145 
Mass.  1B9, 175, 18  N.  E.  Rep.  466.  Such  is 
the  general  rale  of  law  in  this  country  as 
between  lessor  and  lessee.  If  a  lessee  in 
this  state  would  have  the  result  otherwise, 
he  must  bring  it  about  by  some  express 
stipulation  in  the  lease,  until  the  rule  shall 
become  raodlQed  by  the  legislature  as  it 
was  in  England  in  1885,  by  St.  48  and  49 
Vict.  c.  72.  Walker  v.  Hobbs,  23  Q.  B.  Dlv. 
4.'>8.  It  does  not  apply  to  premises  over 
which  tha  lessor  retains  control  as  a  com- 
mon passage-way,  by  which  several  tene- 
ments are  reached.  Toole  v.  Beckett,  67 
Me.  544;  Sawyer  v.  McUillicuddy.  81  Me. 
318, 17  Atl.  Rep.  124. 

The  rule  is  subject  to  an  exception  aris- 
ing from  a  duty  which  the  law,  under  cer- 
tain circumstances,  imposes  upon  the  les- 
sor because  of  the  relation  subsisting  be- 
tween him  and  bis  lessee;  for  if,  at  the 
time  of  the.  letting,  there  Is  some  latent  or 
concealed  defect  in  the  premises,  consist- 
ing of  original  structural  weakness, decay, 
or  Infectious  disease,  which  the  lessor 
knows  renders  their  occupation  danger- 
ous, and  is  not  known  to  the  lessee  or  dls- 
coyerable  by  his  careful  Inspection,  the 
law  makes  it  the  duty  of  the  lessor  to  dis- 
close it;  and  a  failure  to  do  so  is  actiona- 
ble negligence  If  injury  results.  Cowen  v. 
Sunderland.  146  Mass.  363,  14  N.  E.  Rep. 
117;  Bowe  V.  Hunking,  135  Mass.  380,  and 
cases   there    cited;   Scott   v.  Simons,  64 


N.  H.  426,  431 ;  Walden  v.  Finch.  70  Pa.  St. 
460;  Edwards  t.  Railroad  Co..  98  N.  Y. 
246;  Minor  v.  Sharon,  112  Majss.  477; 
Cesar  v.  Karutz,  60  N.  Y.  229;  Wallace 
V.  Lent,  1  Daly,  481. 

While  the  rnle  caveat  emptor  applies  to 
lessees  for  the  reason  that  they  can,  if  they 
will,  protect  themselves  by  Inspection  and 
contract,  no  such  reason  exists  for  apply- 
ing it  to  such  third  persons  as  the  law 
denominates  "strangers,"  and  do  not 
stand  on  the  same  footing  with  the  lessee. 
But  when  a  lessee  enters  into  a  dwelling- 
house  under  a  lease  for  years  or  as  a  ten- 
ant at  will,  he,  in  the  absence  of  any  stip- 
ulation to  the  contrary,  has  fnll  posses- 
sion and  sole  control  thereof,  and  it  Is 
practically  his  own  private  property  pro 
bac.  No  one,  not  even  the  feasor  himself, 
can  lawfully  enter  without  the  lessee's  per- 
mission or  invitation,  express  or  implied. 
Mellen  v.  Morrill,  126  Mass.  545.  The  law 
leaves  it  to  the  tenant  to  say  who  shall  be 
his  guest  in  his  private  dwelling-houRe. 
And  If  a  guest  does  so  enter,  and  while 
there  is  injured,  without  his  own  fault,  by 
some  defect  therein,  he  must  seek  his  dam- 
ages from  him  whose  invitation  impliedly 
assured  him  he  could  enter  safely,  and 
who  alone  is  responsible  for  the  defect 
which  caused  the  injury.  In  such  a  case 
the  guest  can  have  no  greater  claim 
against  the  lessor  than  the  lessee  himself 
and  the  members  of  bis  family  have.  Rob- 
binsv.  James,  15  0. B.  (N.  S.)221;  Bowe  v. 
Hunking,  135  Mass.  380,  383;  Burdick  v. 
Cheadle,  26  Ohio  St.  393;  Moore  v.  Steel 
Co.,  (Pa.)  7  Atl.  Rep.  198;  O'Brien  v.  Cap- 
well,  59  Barb.  497;  Nelson  v.  Brewing  Co.. 
2C.  P.  Dlv.  311;  1  Thomp.Neg. 828;  Shear. 
&  R.  Neg.  §  503. 

If,  when  let,  premises  are  in  a  condition 
which  Is  dangerous  to  tbe  public,  or  with 
a  nuisance  upon  them,  the  landlord  may 
be  liable  to  strangers  for  injuries  resulting 
therefrom ;  for.  by  the  letting  of  them  in 
that  condition  and  receiving  rent  therefor, 
be  is  considered  as  authorising  the  con- 
tinuance of  the  nuisance.  Nugent  v.  Rail- 
road, SO  Me.  62,  77.  78,  12  Atl.  Rep.  797. 
and  cases  cited ;  Godley  v.  Hagerty,  iiOPa. 
St.  387;  Stratton  v.  Staples, 69  Me.  94;  Bar- 
bank  V.  Bethel  Steam-Mill  Co.,  75  Me.  873, 
883;  Knauss  v.  Brna,  107  Pa.  St.  86:  Fow 
V.  Roberts,  108  Pa.  St.  489;  Dalay  v.  Sav- 
age, 145  Mass.  38,  12  N.  E.  Rep.  841;  Joyce 
V.  Martin,  16  R.  I.  658, 10  Atl.  Rep.  620; 
Ahem  V.  Steele.  116  N.  Y.  203,  22  N.  £.  Rep. 
193. 

Our  opinion,  therefore,  Is  that  the  excep- 
tions mast  be  sustained. 

Pbtbbs.  C.  J.,  and  Walton,  Libbet. 
Haskkll,  and  Whitebousb.  J  J., concurred. 

(88  Me.  Kl) 

AnoiTON  V.  Smith  et  al. 

(Supreme  Judicial  Cmvrt  of  Maine.    Jane  1, 

1891.) 

Wha— Annuitibs  to  Widow. 

1.  Where  a  testator  gives  annuities  to  Us 
widow  and  niece  as  Keneral  legaoies,  each  being 
a  simple  bequest,— an  absolute  grift  of  a  deflnlts 
quantity,— there  is  a  presumption  of  Intended 
eqnality,  nnless  the  will  contains  unequivocal  ev- 
ioence  of  an  intention  to  give  a  preference. 

2.  This  rule  applied  to  a  case  where  the  an- 
nuity given  to  the  widow  was  in  addition  to  her 
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dovrer,  and  that  to  the  nieM  by  a  codicil  ezhtb- 
ttintr  a  thoaghtfal  BoUoitnde  for  her  condition: 
the  testator  providing  that,  hy  the  payment  of 
the  taxes,  insurance,  and  repairs  of  his  home- 
stead, "None  of  the  gifts  or  bequests  or  riehts  to 
my  said  -wife,  and  to  my  said  niece,  shall  be  im- 
paired or  diminished;"  and  finally  providing  that 
*it  shall  be  the  duty  of  my  said  executors  to  so 
dispose  of  and  invest  my  estate  that  there  shall 
be,  from  year  to  year,  a  sufficient  income  to  meet 
•11  said  legacies  and  bequests. " 

&  A  demonstrative  legacy  has  a  prior  right 
to  payment  out  of  the  fund  charged,  but  is  paya- 
ble, at  all  events,  out  of  the  principal  d  the 
estate,  if  the  fund  proves  inadequate. 
(Offlcial.) 

Report  from  aopreme  jadldal  court, 
Penobscot  connty. 

Bill  in  equity,  beard  on  bill  and  answers, 
broQ^bt  by  B.  C.  Additon,  tmatee,  to  ob- 
tain the  conatrnctlon  of  the  will  and  cod- 
IcilB  ol  Jacob  C.  Smith,  late  of  Bangor,  de- 

E.  Walker,  for  Harriet  N.  Smith,  defend- 
ant. B.  C.  Goodenow,  for  Addle  Hill,  de- 
fendant. 

Whitehousb,  J.  By  the  proTiRions  of 
his  will  and  codicils  Jacob  C.  Smith  gave 
to  bis  wife,  Harriet  N.  Smith,  the  use  of 
the  homeBtead  and  fnmlfnre,  and  an  an- 
nuity of  fSOO,  during  her  widowhood,  in 
addition  to  her  right  of  dower  in  his  real 
estate;  to  his  nliece,  Addie  Hill,  an  an- 
nuity of  f  100;  and  to  his  adopted  daugh- 
ter, Emma  Smith  Cuahlng,  and  her  heirs, 
the  residue  and  remainder. 

The  will  was  dated  April  S!7, 1876,  and 
the  last  codicil,  February  21,  1877.  The 
testator  died  March  80, 1878,  and  in  Decem- 
ber following  the  estate  was  luTentoried 
as  follows:  Real  estate,  f7,iM)0;  goods 
and  chattels,  $S64.50;  rights  and  credits, 
fS,483.93 ;  total,  $16  948.53.  At  the  date  of 
the  complainant's  bill  the  widow  bad  re- 
ceived in  the  aggregate  $3,600,  being  $S00 
a  year  for  12  years,  on  account  of  her  an- 
nuity, while  the  ulece,  Addie  Hill,  had  re- 
ceived hut  $50  in  the  aggregate^being  two 
payments  ol  $25  each  in  the  year  1878.  It 
now  appears  that  by  reason  of  der»Btarit 
on  the  part  of  a  former  representative  of 
the  estate,  and  from  other  causes,  the  en- 
tire property  In  the  faandB  of  this  com- 
plainant as  trustee  under  the  will  is  as  fol- 
lows: Homestead,  $2,500;  undivided 
Grant  store,  $800;  laud,  $450;  furniture 
for  widow,  $164.50;  rights  and  credits,  es- 
timated, $5,300.  It  further  appears  that 
the  income  from  the  estate,  available  tor 
that  purpone  under  the  terms  of  the  will, 
4b  not  Bufflcient  to  pay  the  annuity  to  the 
widow  irrespective  of  that  bequeathed  to 
Addie  Hill.  The  trastee,  therefore,  seeks 
by  his  bill  to  obtain  a  Judicial  construc- 
tlun  of  the  will  and  codicils,  and  to  have 
the  rights  of  the  legatees  determined  and 
declared,  propounding  two  questions,  as 
follows : 

(1)  Whether,  under  said  will  and  codi- 
cils, annuities  therein  speclfled,  or  any  of 
them,  are  an  absolute  charge  on  the  estate 
-of  said  testate,  regardless  of  the  Income. 

(2)  What  arethe  respective  rights  of  the 
legatees  under  the  provisions  of  said  will 
and  codicils? 

It  is  elementary  law  that  all  codicils  or 
'"little  wills, "  being  but  expositions  of  the 


testator's  after-thoughts,  are  to  be  re- 
garded as  parts  of  the  original  will,  and 
together  with  the  will  are  to  be  construed 
as  one  Instrument.  They  should  be  so  in- 
terpreted as  to  harmonise  with  the  lead 
ing  purpose  declared  in  the  body  of  the 
will  whenever  this  can  be  done  without  a 
violation  of  established  rules;  but  when. a 
danse  in  the  will  and  one  in  the  codicil  are 
entirely  Inconsistent,  and  both  cannot  be 
executed,  the  latter  clause  must  prevail. 
Redf.  Wills,  1,  *287;  Piclcering  v.Langdon, 
22  Me.  418. 

In  the  cardinal  rules  of  testamentar.T 
construction  it  is  also  constantly  affirmed 
by  courts  and  text-wrltere  to  be  of  funda- 
mental importance  that  the  obvious  in- 
tention of  the  testator,  as  expressed  by 
the  words  of  the  will  itseH,  shall  be  al- 
lowed to  prevail  unless  some  principle  of 
sound  policy  is  thereby  violated;  that 
this  intention  shall  be  collected  from  the 
whole  will  taken  together,  all  its  parts  be- 
ing construed  in  relation  to  each  other  bo 
as  to  form,  if  possible,  one  consistent 
whole,  every  word  receiving  its  natural 
And  common  meaning;  but  where  several 
parts  are  absolutely  irreconcilable  the  lat- 
ter must  prevail;  and  that  while  the  lan- 
guage of  the  will  is  thus  to  be  deemed  the 
primary  sourae  from  which  the  testator's 
intention  Is  to  be  gathered,  and  this  is 
not  to  be  controlled  by  mere  conjectures 
based  on  considerations  respecting  the 
condition  of  his  property  or  the  objects  o! 
his  bounty,  still  these  extrinsic  circum- 
stances are  admissible  in  aid  of  the  con- 
struction of  wills  to  the  extent  of  explain- 
ing doubts  or  removing  uncertainties, 
when  with  that  aid  the  intent  is  clear.  2 
Jarm.  Wills,  p.  762,  and  rules  7  and  10;  1 
Redf.  Wills,  •429-482,  and  authorities  cited ; 
Schouler,  Wills,  §  466;  Shaw  v.  Hnssey,  41 
Me.  495;  Emery  v.  Batchelder,  78  Me.  233.  3 
Atl.  Rep.  783.  But  while  these  general 
principles  declared  by  the  experience  of 
courts  to  be  helpful  in  the  majority  of 
cases  are  not  to  be  lightly  disregarded, 
they  are  not  to  be  blindly  followed  as  in- 
flexible andeonclusive  rules  in  each  partic- 
ular case.  They  are  to  be  employed  as 
servants,  and  not  accepted  as  mastere. 
Small  y.  Allen,  8  Term  R.  497. 

It  is  ably  and  ingeniously  argued,  in  the 
Srst  place,  that  the  annuity  to  the  widow 
should  have  priority  over  that  to  the 
niece,  Addie  Hill ;  and,  aecondly,  it  Is  con- 
tended that  the  widow  should  receive  the 
full  amount  of  her  annuity  each  year,  al- 
though it  is  conceded  to  be  necessary  to 
intrench  upon  the  oorpo5  of  the  estate  to 
supply  the  deficiency. 

1.  It  is  important  to  observe  that  this 
annuity  to  the  widow  is  not  a  testament- 
ary gift  founded  upon  a  valuable  consid- 
eration, such  as  the  n^lluqulshment  of  the 
widow's  right  of  dower  in  her  husband's 
estate.  In  such  case  it  is  a  familiar  and 
well-settled  rule  that  she  does  not  take 
strictly  as  a  beneficiary,  but  as  a  pur- 
chaser for  a  valuable  consideration,  and 
henceher  gift  will  have  a  preference  over 
all  other  unpreferred  legacies.  2  Redf. 
Wills, 452-^64;  Towle  v.  Swasey,  106  Mass. 
100:  Moore  v.  Alden,  80  Me.  301,  14  Atl. 
Rep.  199.  But  here  the  annuity  was  not 
given  or  accepted  in  lieu  of  dower.  On  the 
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contrary.  In  the  original  wiil  It  is  express- 
ly declared  to  be  in  addition  to  her  dower. 
The  first  codicil  gives  her  the  use  and  in- 
come of  the  entire  homestead  through  her 
widowhood,  and  the  second  codicil,  after 
increasing  her  annuity  from  $300  to  $500, 
carefully  provides  that  this  additional  be- 
Quest  "shall  not  take  away  any  of  the 
gifts,  bequests,  or  rights  givun  to  her  un- 
der my  said  last  will  and  first  codicil." 
She  la  entitled  to  her  dower  as  well  as  to 
the  provisions  made  for  her  in  the  will,  be- 
cause in  the  words  of  the  statute,  (chap- 
ter 103.  §  10,)  "it  appears  by  the  will  that 
the  testator  plainly  so  intended."  True, 
by  accepting  the  provisions  of  the  will, 
she  relinquished  the  privilege  of  applying 
to  the  probate  court  for  an  allowance,  but 
she  surrendered  no  fixed  and  absolute  in- 
terest in  the  estate  in  exchange  for  the  an- 
nuity, and  cannot  be  deemed  to  have  re- 
ceived It  in  the  character  of  a  purchaser. 

An  annuity  given  by  a  will  is  a  legacy 
charged  on  the  whole  estate  not  specifical- 
ly devised.  2  Williams,  Kx'rs,  1061.  The 
annuities  to  the  widow  and  niece  are  in 
the  nature  of  g^eueral  legacies;  neither  of 
•  them  amounts  to  a  bequest  of  any  partic- 
ular portion  of,  or  article  belonging  to, 
the  personal  estate  of  the  testator.  Each 
is  a  simple  bequest  of  an  annuity;  an  ab- 
solute gfift  of  a  definite  quantity.  And  the 
general  rule  is  that,  among  legacies  in 
their  nature  general,  there  is  no  preference 
of  payment,  and  the  burden  is  on  the 
party  seeking  priority  to  make  ont  clear- 
ly and  conclusively  that  such  priority  was 
intended.  2  Williams,  Ex'rs,  1364 ;  Miller 
v.  Huddlestone,  3  Macn.  &  G.  513 ;  2  Redf. 
Wills,  464.  In  the  absence  of  clear  proof 
to  fbe  contrary,  the  testator  must  be 
deemed  to  have  acted  on  the  belief  that  his 
estate  would  be  sufllclent  to  answer  the 
purposes  to  which  he  devotes  it.  If  the 
chances  of  deficiency  are  anticipated  and 
provided  for  by  the  terms  of  the  will,  then 
the  directions  of  the  testator  mast  govern, 
(Towlo  V.  Swasey,  supra ;)  "  but  in  thecom- 
mon  case  of  a  direction  in  the  will  of  a 
testator  to  pay  several  pecuniary  legacies 
oat  of  his  estate, "  says  Chancellor  Wal,- 
WORTH,  "  the  presumption  is  that  the  tes- 
tator intended  that  all  the  legacies  should 
be  paid  equally.  Snch  presuinptlon  of  in- 
tended equality  will  not  be  repelled  by 
any  ambiguous  expressions  in  the  will, 
but  must  be  allowed  to  prevail,  unless 
the  will  contains  unequivocal  evidence  of 
the  testator's  Intention  to  g^ive  some  ot 
the  legatees  a  preference  in  case  the  fund 
should  be  found  insufiicient  to  pay  all. " 
Shepherd  ▼.  Guernsey,  9  Paige,  867.  See, 
also,  1  Hop.  Leg.  421-425 ;  Emery  v.  Batch- 
elder,  supra. 

It  Is  not  questioned  that  by  the  terms  of 
the  original  will  the  widow's  annuity 
bad  priority  over  the  "residue  and  re- 
mainder" given  to  Mrs.  Cushing.  The 
name  of  the  niece  Addle  Hill  is  not  there 
mentioned.  But  during  the  succeeding 
eight  months  a  thoughtful  solicitude  re- 
specting the  condition  of  Addle  Hill, 
awakened  by  cagses  of  which  we  have  no 
knowledge,  prevailed  with  the  testator  to 
make  her  an  object  of  his  rare  and  bounty. 
Thereupon,  In  the  first  codicil,  after  giv- 
ing to  the  widow,  in  addition  to   the  an- 


nuity given  in  the  will,  the  use  and  income 
of  the  homestead  and  f  urnitnre,  he  pro- 
ceeds in  the  second  clause  as  follows:  "I 
hereby  give  and  bequeath  to  my  niece  Ad- 
die  Hill  •  •  •  the  sum  of  one  hundred 
dollars  per  anuam  during  her  natural  life, 
to  be  paid  to  her  by  the  executors  of  my 
said  will  in  installments  ot  fifty  dollars 
every  six  months  after  my  decease  and 
during  her  natural  life;  and  it  is  my  will, 
and  said  executors  are  hereby  directed,  to 
invest  immediately  after  my  decease  a 
sum  snflScient  to  yield  an  annual  Income 
of  one  hundred  dollars,  which  investment 
shall  be  so  made  that  the  said  seml-aaaal 
interest  of  fifty  dollars  shall  be  paid  to 
said  Addie  Hill  at  the  end  of  every  sis 
months  during  her  natural  life;  the  same 
so  to  be  Invested  from  that  part  of  my 
estate  which  would  have  gone  to  Emma 
Smith  Cushing,  bad  not  this  codicil  to  my 
said  will  been  made,  that  at  the  decease 
of  said  Addie  Hill  the  earn  so  invested  for 
her  benefit  shall  then  be  disposed  of  ac- 
cording to  the  terms  of  my  said  will." 

All  the  provisions  of  the  will  and  codi- 
cils, viewed  in  the  light  of  the  probable 
condition  of  his  property,  clearly  Indicate 
that  the  testator  had  no  doubt  whatever 
that  his  estate  would  be  amply  sufficient 
to  respond  to  these  two  annuities,  with  a 
residue  for  Mrs.  Cushing.  The  chances  of 
a  deficiency  are  not  anticipated  or  provid- 
ed for  by  the  terms  of  the  will.  He  accom- 
panies the  bequest  to  the  niece  with  ex- 
plicit directions  to  his  executors  "to  in- 
vest, immediately  after  my  decease,  a  sum 
sufficient  to  yield  an  annual  income  of  one 
hundred  dollars. "  True,  be  adds  that  the 
sum  was  so  to  be  Invested  from  the  por- 
tion which  would  have  gone  to  Mrs.  Cash- 
ing that,  at  the  decease  of  Addle  Hill,  it 
should  be  disposed  of  according  to  the 
terms  of  the  will.  This  was  obviously  de- 
signed to  reaffirm  the  provisions  of  the 
will  in  favor  of  Mrs.  Cushing,  as  modified 
by  the  codicil.  By  the  will  she  was  to 
have  the  residue  and  remainder  subject 
to  the  bequest  to  the  widow.  By  the  will 
and  codicil  she  is  only  to  have  the  residue 
subject  to  both  annuities.  The  clause  in 
the  codicil  giving  the  annuity  to  Addie  Hill 
is  to  be  examined  in  connection  with  the 
original  will,  and  construed  as  it  wonld 
have  been  if  Inserted  between  the  first  and 
second  Items  of  the  will.  Its  relative  force 
and  effect  would  then  be  readily  appre- 
hended. The  testator  carves  two  annni- 
ties  from  his  estate,  one  for  bis  wife  and 
one  for  his  niece,  and  then  gives  the  resi- 
due to  the  adopted  daughter,  Emma 
Smith  Cushing,  and  her  heirs.  This  is  the 
effect  of  all  the  clauses  taken  together. 

The  provisions  of  the  second  codicil  are 
strongly  conflrmatoryof  this  view.  After 
Increasing  the  widow's  annuity  from  $300 
to  $500,  the  testator  declares  "  that  this 
additional  bequest  shall  not  take  away 
any  of  the  gifts,  bequests,  or  rights  given 
to  her  under  said  last  wiil  and  first  codi- 
cil. "  He  then  provides  that  tbe cost.of in- 
surance, taxes,  and  repairs  on  the  home- 
stead shall  be  paid  from  tbe  income  of  hia 
estate,  but  that  "by  the  payment  of  the 
same  none  of  the  gifts  or  bequests  or  rights 
to  my  said  wife  and  to  my  said  niece  Ad- 
dle Hill  shall  be  impaired  or  diminished.'* 
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finally  he  provldeRtbafltsball  be  the  da- 
ty  of  my  said  eiecutora  to  bo  diBpoee  of 
and  invest  my  estate  that  there  shall  from 
year  to  year  be  safflcient  Income  to  meet 
all  said  legacies  and  bequests. " 

"The  presumption  of  Intended  equality" 
between  the  two  legatees  in  qneation  is 
not  overcome  by  "unequivocal  evidence 
of  the  testator's  intention  to  s^ve  a  prefer- 
ence;" on  the  contrary,  there  is  clearly 
discernible  through  the  langniage  of  the 
codicils  H  positive  intention  to  place  the 
two  annuities  upon  that  equality  in  which 
"equity  deligbteth." 

2.  Are  the  annuities  to  the  widow  and 
niece  made  an  absolute  charge  on  the  es- 
tate or  deijendent  for  payment  exclusively 
upon  the  income? 

The  general  rule  Is  that,  after  certain 
legacies  are  given  without  any  express 
provision  of  means  of  payment,  a  residu- 
ary gift,  blending  the  real  and  personal 
property  of  the  testator,  creates  a  charge 
of  the  legacies  npon  the  entire  estate,  the 
word  "residue"  implying  that  such  pay- 
ments are  first  to  be  made.  3  Jarm.  Wills, 
426,  427;  Reynolds  v.  Reynolds,  16 N.Y.  257, 
and  authorities  cited;  Taylor  v.  Dodd, 
68  N.  Y.  335.  It  is  manifest  that,  by  the 
terms  of  the  original  will,  the  annuity  of 
the  widow  under  the  above  rule  was  a 
charge  upon  the  whole  estate;  but  It  is 
claimed  that  the  language  of  the  codicils 
Indicates  an  intention  to  restrict  the  pay- 
ments to  the  Income  of  the  property. 

It  is  not  controverted  that,  it  there  is  a 
simple  bequest  of  an  aunuity,  whatever 
the  income  of  the  testator's  property  may 
be,  the  annuity  must  ho  paid  in  full  to  the 
last  dollar  of  the  property;  but  the  pro- 
visions of  the  will,  as  to  the  payment  of 
the  annuity,  may  be  such  as  to  show  an 
Intention  on  the  part  of  the  testator  that 
the  annuity  shall  only  come  out  of  the  in- 
come of  thefundorestate.and  not  out  of  the 
corpus  or  capital.    2  Williams,  Ex'r8,1360. 

In  Croly  v.  Weld,  3  De  Gex,  M.  &  Q.  995,  the 
Income  was  insufScieutto  pay  the  annuity 
and  all  legacies  named  in  the  will,  and,  in 
holding  that  the  annuity  was  payable  out 
of  thecapUal,  Lord  Justice KNieBT-BRCCR, 
says:  "The  question  maybeputthU8,doe8 
tbn'Bubsequent  language  show  a  clear  in- 
tention otherwise?  for,if  a  clear  intention 
be  shown  iu  an  earlier  part  of  the  will,  that 
can  only  be  displaced  or  changed  by  an 
intention  equally  clear  in  another  part. 
It  there  is  anything  in  the  rest  ot  the  will 
derogating  from  an  intention  to  be  col- 
lected from  the  words  of  this  will,  it  does 
no  more  than  create  a  doubt,  and  the 
doubt  is  not  sufficient  to  prevail  against 
the  clear  effect  that  would  have  to  be 
given  to  the  words  of  the  gift  standing 
alone. "  In  Baker  v.  Baker,  7  De  Oex,  M. 
&  Q.  681,  the  assets  proved  InsufBclent  to 
provide  a  capital  sum  which  would  yield 
a  clear  annual  Income  of  £200  given  by  the 
will,  and  it  was  held  that  the  widow  was 
entitled  to  have  the  amount  paid  In  full 
out  of  the  capital. 

The  predominant  idea  ot  the  cases  seems 
to  be  that,  where  the  testator  bequeaths 


a  sum  of  money,  or,  which  is  the  same 
thing,  a  life  annuity.  In  such  a  manner  aa 
to  show  a  fixed  and  independent  inten- 
tion that  the  money  shall  be  paid  to  the 
legatee  at  all  events,  that  intention  will 
not  be  permitted  to  be  overruled  merely 
by  the  direction  in  the  will  that  the  mon- 
ey is  to  be  raised  in  a  particular  way  or 
out  of  a  particular  fund,  such  direction 
being  a  secondary  thought.  Pierrepont  v. 
Edwards,  25  N.  Y.  128;  Mann  v.  Copland, 
2  Mad.  223.  If  it  be  manifest  that  there 
was  such  Intent  separate  and  distinct 
from  the  property  desigated  as  the  source 
ot  payment,  the  legacy  will  be  deemed  gen- 
eral or  demonstrative,  though  accompa- 
nied by  a  direction  to  pay  it  out  of  a  par- 
ticular estate.  Walls  v.  Stewart,  16  Pa. 
St.  280.  In  Smith  v.  Fellows,  131  Mass. 
20,  the  testator  gave  to  his  widow  an  an- 
nuity of  SI ,000,  during  life,  to  be  paid  from 
the  income  of  all  his  property,  and  the 
court  naye:  "The  aunuity  g^iyen  to  the 
wife  was  no  more  a  specific  legacy  than 
a  legacy  charged  generally  upon  real  es- 
tate. It  is  rather  in  the  nature  of  a 
demonstrative  legacy,  which  has  a  prior 
right  to  payment  out  ot  the  fund 
charged ;  but  is  payable  at  all  events  out 
of  the  principal  of  the  estate,  if  the  fund 
proves  inadequate. "  In  Moore  v.  Alden, 
80  Me.  301, 14  Atl.  Rep.  199,  the  aunuity 
was  made  payable  "from  the  earnings  of 
my  individual  and  partnership  property," 
and  it  was  held  that  the  full  annuity 
shonld  be  paid  to  her  until  the  estate  was 
exhausted.  In  the  opinion  the  chief  Jus- 
tice says:  "The  gift  is  unconditional  and 
absolute,  although,  us  Is  often  the  case, 
he  overestimates  the  sources  of  supply 
which  were  to  assure  its  payment.  The 
sources  indicated  turning  out  to  be  in- 
sufficient, others  must  be  taken  to  sup- 
ply the  deficiency. " 

In  the  light  of  these  principles  and  au- 
thorities, it  is  the  opinion  ot  the  court  that 
the  testator's  directions  respecting  the  in- 
vestment of  his  estate,  and  his  allusions 
to  income  as  a  source  of  payment,  are  not 
Hufflcient  to  overcome  his  clearly  expressed" 
desire  and  purpose  to  make  deflniteprovis- 
lon  for  the  support  of  the  two  annui- 
tants by  bestowing  upon  .each  the  gift  ot 
a  fixed  sum  to  be  paid  semi-aunually  dur- 
ing the  widowhood  of  the  one  and  the 
natural  life  of  the  other.  The  conclusion, 
therefore,  is  that  the  annuities  bequeathed 
to  Harriet  N.  Smith  and  Addle  Hill, 
standing  on  a  basis  of  equality  in  relation 
to  each  other  and  to  the  estate,  must  be 
held  a  charge  upon  an  entire  property ; 
that  they  are  not  contingent  upon  the 
sufficiency  ot  the  Income,  but,  if  that 
proves  Inadequate,  they  are  payable  at  all 
events  out  of  the  entire  principal  avail- 
able under  the  terms  of  the  will ;  suffering 
proportional  abatement,  however,  when-, 
ever  there  are  notavaUsbletunds  sufficient 
to  make  full  payments. 

Decree  accordingly. 

Petbrs,  0.  J.,  and  Walton,  Viboin  and 
HASKBiiL,  JJ.,  concurred. 
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Clair  v.  Cletbi^and. 


(Supreme  Judicial  Court  of  MaMie. 
1891.) 


June  1, 


Ihsolvbkct — Renewal  or  Chattel  MoBTOAoa^ 
Validity — Prior  Creditor. 

A  receipt  and  bill  of  sale  of  chattels  were 
^7en  bona  fide  for  money  loaned,  and  subse- 
quently  a  promissory  note  and  a  formal  mortgage 
of  the  sanie  chattels,  of  the  latter  date,  were 
given  for  the  same  loan.  Held,  that  the  latter 
were  a  renewal,  and  not  ^ven  by  a  "debtor  to 
secure  a  debt  to  a  prior  existing  creditor, "  with- 
in the  meaning  of  Kev.  Bt  o.  70,  J  88;  and,  to  be 
valid  against  the  assignee  in  insolTeocy  of  the 
mortgagor,  the  mortgage  need  not  be  "recorded 
three  months  at  least  prior  to  the  commencement 
of  the  mortgagor's  proceedings  in  insolvency. " 

(Offlcial.) 

ExceptioDB  from  supreme  Judicial  court, 
Knox  county. 

Thla  was  an  action  of  replevin  brouglit 
by  the  plaintiff  as  assignee  in  Insolvency  of 
A.  F.  Cleveland,  against  the  defendant,  to 
recover  the  possession  of  a  soda  fountain 
and  other  articles  of  personal  property. 
He  claimed  the.r  were  kept  and  detained 
by  the  defendant  by  virtue  of  a  mortgage 
void  under  the  insolvent  law,  because  not 
seasonably  recorded. 

Tlie  defendant  contended  that  the  mort- 
gage was  properly  recorded,  and  further 
claimed  title  under  a  prior  writing  which 
appears  in  tlie  opinion  of  the  court.  De- 
fendant in  his  plea  denied  the  taking,  and 
for  brief  statement  of  defense  alleged  be 
was  the  owner  of  the  property,  and  had 
tbe  right  of  possession. 

The  defendant  testified,  among  other 
things,  that  he  bad  the  possession  of  the 
property  all  the  time  from  February  26, 
1889,  when  the  loan  was  made  to  the  In- 
solvent, and  for  which  the  mortgage  was 
given  In  October  following. 

There  was  a  pro  foriba  ruling  against 
the  validity  of  tbe  mortgage,  and  the 
court  gave  Judgment  for  the  plalntiB.  The 
defendant  excepted.  Exception  sustained. 
*  a  E.  LlttleSeld,  for  plaintiff.  J.  H.  &  C. 
O.  Montgomery,  for  defendant. 

ViBOiN,  J.  Replevin  by  the  assignee  of 
an  insolvent  estate. 

On  February  26,  1889,  the  defendant 
loaned  $700  to  his  son,  (the  Insolvent,) 
who  at  tbe  same  time  executed  and  de- 
livered to 'him  a  written  instrument  of  the 
following  tenor:  "f700.  Received  of  J.  S. 
Cleveland  fTUO  to  pay  notes' of  Q.W.  Glover 
and  D.  H.  BIsbee,  for  wliicb  I  give  the  fol- 
lowing as  security:  One  soda  fountain, 
three  marbles  and  fixtures,  four  oval  front 
show-cases,  one  square  show-case,  and  one 
Morris  and  Ireland  safe." 

On  October  1, 1889,  the  sun  gave  to  the 
defendant  his  promissory  note  of  that 
date  for  f  700,  payable  in  five  years  with 
interest  annually,  and  at  the  same  time 
executed  and  delivered  to  him  a  mortgage 
In  the  usual  extended  form  of  the  same 
chattels. 

The  Instrument  of  February,  1889,  was 
never  recorded  or  surrendered  In  fact,  but 
the  formal  mortgage  was  recorded  on  No- 
vember 1. 1889. 

On  November  16,  1880,  the  son  filed  his 
petition  in  insolvency,  tbe  plaintiff  was 


Bubsequently  appointed  assignee,  and  re- 
ceived tbe  statutory  assignment. 

After  due  demand  on  the  defendant,  and 
his  refusal  to  deliver  the  chattels,  tbe 
plaintiff,  as  assignee, on  February  24, 1890; 
replevied  them. 

The  presiding  Justice  who  tried  the  ac- 
tion without  a  Jury  ruled,  in  substance, 
that  the  mortgage  of  October  1, 1K89,  was 
"given  by  the  debtor  to  secure  a  prior  ex- 
isting creditor ; "  and,  it  not  having  "been 
recorded  at  least  three  months  prior  to 
commencement  of  insolvency  proccNedings, " 
as  provided  by  Rev.  St.  c.  70,  §  33,  was  In- 
valid as  against  the  assignee. 

But  tbe  court  are  of  opinion  that  the 
note  was  but  a  renewal  of  tbe  loan,  and- 
the  mortgage  was  not  given  to  secure  a 
debt  to  a  prior  existing  creditor,  but  sim- 
ply as  a  renewal  of  the  former  Instrument 
of  February  26,  1889;  and  therefore  did 
not  come  within  the  provisions  of  Rev.  St. 
c.  70,  §  33.  Hutchinson  v.  Marcbie,  74  Me. 
187;  Rev.  St.  c.  70.  §  52. 

Exceptions  sustained. 

Peters,  C.  J.,  and  Walton,  Libbbt, 
Haskell,  and  Whitbboobe,  J  J.,  con- 
curred. 


.  (8S  Ma.  GO) 

Maker  v.  Lazell. 

(Supreme  Judicial  Court  of  Maine.   June  S, 
189L} 

DBBD— RSPUOMANT  CLAVSB— CONSTBUOTIOX. 

1.  While  a  grantor  may  modify,  limit,  and 
condition  his  grant,  he  cannot  destrOT  bis  grant 
by  words  in  other  parts  of  his  deed  of  grant. 

2.  A  grantor  in  tbe  granting  clause  of  his 
deed  expressly  conveyed  all  his  right,  title,  and 
interest  in  a  parcel  of  land,  and  then  added  the 
following  clause:  "This  deed  is  intended  to  cod- 
vey  the  title  which  was  conveyed  to  me  by  the 
deed  of  B., "  etc.  In  fact  no  title  passed  to  the 
grantor  by  the  deed  of  B. ,  but  he  nad  a  title  to 
the  parcel  from  another  source.  Held,  that  all 
the  title  of  the  grantor  passed  by  his  deed,  from 
whatever  source  his  title  was  derived.  ' 

(Official.) 

Exceptions  from  supreme  Judicial  court, 
Waldo  county. 

This  was  a  petition  by  Q.  K.  Maker 
against  F.  L.  Lazell  for  partition  of  an 
Island  in  Penobscot  bay.  The  case  was 
tried  by  the  presiding  Justice,  without  a 
jury,  and  be  gave  Judgment  for  tbe  plain- 
tiff, and  ordered  partition  of  tbe  island  as 
prayed  for.  The  defendant  excepted.  Ex- 
ceptions overruled. 

J.  H.  &  C.  O.  Montgomery,  for  peti- 
tioner.   J.  P.  ClUey,  fur  defendant. 

Emery,  J.  The  plaintiff  by  tbis  petition 
for  partition  seeks  to  nave  two-seventbs 
of  Lassell  island,  in  Penobscot  bay,  set  off 
to  him  in  severalty.  The  defendant  de- 
nies the  plaintiff's  title. 

Both  parties  claim  under  Carver  and 
Ames,  who,  at  the  time  of  their  deed  to 
tbe  plaintiff,  were  the  admitted  owners  of 
the  whole  island  in  fee.  Their  deed  to  the 
plaintiff  was  the  earlier  deed,  and  was  In 
tbe  usual  form  of  a  quitclaim  deed,  with 
covenants  of  warranty  against  all  per- 
sons claiming  under  them,  and  was  duly 
executed,  acknowledged,  and  recorded. 
The  granting  clause  and  description  were 
in  tbe  following  words:  "We  [Carver  and 
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Ames]  •  •  •  do  hereby  remise,  release, 
bargain,  sell,  and  convey,  and  forever 
qaltclaim,  anto  tbe  said  Maker,  and  his 
heirs  and  assigns,  lorever,  all  oar  right, 
title,  and  Interest  In  and  to  two-sevenths 
of  an  island  known  as  '  Lasseli  Island,'  in 
Penobscot  bay.  •  •  •  This  deed  is  In- 
tended to  convey  two-sevenths  of  the  title 
which  was  conveyed  to  us  by  deed  of  Ed- 
win G.  Burleigh,  of  said  Island ;  and,  agree- 
ably to  clause  in  said  Burleigh's  deed, 
should  tbe  title  nt  the  state  In  said  island 
be  found  not  to  be  in  the  state,  and  the 
consideration  money  be  repaid  to  us,  we 
agree  to  refund  to  said  Maker  two- 
sevenths  of  the  amount  received  back 
from  tbe  stace,  and  deducting  charges  and 
expenses  of  obtaining  the  same.  To  have 
and  to  hold,"  etc. 

Tbe  plaintiff  put  the  foregoing  deed  to 
him  In  evidence  and  rested. 

The  defendant  claimed  title  under  a  sub- 
sequent deed  of  tbe  same  island  from  the 
same  grantors.  Thedetendant  then  asked 
the  court  to  take  Jadlcial  notice  that  Bd- 
win  C.  Burleigh  was,  at  the  time,  the 
state  land  agent;  and  that  his  deed  re- 
ferred to  In  the  deed  to  tbe  plaintiff  was  a 
deed  of  tbe  state's  title,  if  any.  He  then 
offered  to  show,  by  various  kinds  of  evi- 
dence aliunde,  that  tbe  state  bad  no  title 
to  convey ;  that  no  title  passed  to  Carver 
and  Ames  by  the  Burleigh  deed ;  that  the 
state  by  legislative  resolve  had,  for  that 
reason,  repaid  to  Carver  and  Ames  the 
consideration  money  under  that  deed; 
And  that  Carver  and  Ames  bad  settled 
with  Maker  tor  two-sevenths  of  tbe  same, 
tbe  latter  accepting  tbe  settlement  in  full 
lor  his  claim  under  their  deed  to  bim. 

The  presiding  justice  ruled  that  all  the 
defendant's  offered  evidence  was  immate- 
rial, and  that,  tbe  title  of  Carver  and 
Ames  from  other  sources  being  admitted, 
their  deed  to  the  plaintiff  vested  in  him 
two-sevenths  of  tbe  Island.  Partition 
was  ordered  accordingly.  To  these  rul- 
ings the  defendant  excepted. 

The  defendant's  contention  is  substan- 
tially as  follows:  Tbe  language  of  tbe 
deed  to  the  plaintiff,  especially  tbe  clause 
beginning,  "this  deed  is  intended,"  etc., 
(as  before  quoted,)  read  in  the  light  of 
tbe  attending  circumstances,  (which  he 
offered  to  show,)  would  make  It  manifest 
that  the  deed  was  only  intended  to  assign 
to  the  plaintiff  two-sevenths  of  whatever 
title  Carver  and  Ames  acquired  under  the 
Burleigh  deed, — they  retaining  all  title 
they  may  have  acquired  from  any  other 
source.  The  offered  evidence  would  have 
shown  that  the  Burleigh  deed  conveyed 
no  title,  and  hence  that  the  deed  of  Carver 
and  Ames  to  the  plaintiff  conveyed  to  him 
none  of  their  title.  In  other  words,  the 
defendant  contends  that  all  the  language 
of  tbe  deed,  and  the  facts  to  bo  shown  by 
his  offered  evidence,  would  have  destroyed 
the  deed  as  an  instrument  of  conveyance 
of  an  interest  In  land,  and  left  It,  with  all 
its  formalities,  a  mere  promise  to  account 
for  money. 

In  support  of  this  contention,  the  de- 
fendant invokes  the  broad  proposition 
that,  in  considering  written  Instruments, 
courts  should  always  seek  for  the  actual 
intent  of  the  parties,  and  give  effect  to 


that  Intent  when  found,  whatever  the 
form  of  the  instrument.  Tbe  proposition 
has  been  stated  perhaps  as  broadly  as 
this  in  text-books  and  Judicial  opinions, 
but  it  Is  not  universally  true.  It  ishedged 
about  by  some  positive  rules  of  law, 
which  the  parties  must  hae4,lf  they  would 
effectuate  tbdr  int«nt,  or  avoid  conse- 
quences they  did  not  Intend.  Muniments 
of  title  especially  are  guarded  by  positive 
rules  of  law  to  secure  tbeir  certainty,  pre- 
cision, and  permanency.  If,  In  the  effort 
to  ascertain  the  real  intent  n(  parties,  one 
of  these  rules  is  encountered,  it  mast  con- 
trol, tor  no  positive  rule  of  law  can  be 
lawfully  violated,  In  the  search  for  Intent. 

Some  ot  these  rules  prevent  an  intent 
from  becoming  effectual,  however  clearly 
expressed,  because  the  language  required 
by  the  rule  was  not  used.  A  deed  of  con- 
veyance will  not  ordinarily  operate  to 
convey  an  estate  of  inheritance,  unless  it 
contains  the  word  "heirs,"  however  clear- 
ly the  grantor  may  have  expressed  that 
intent  in  other  words.  Some  ot  the  rules 
will  give  a  deed  a  dlOerent  effect  from  that 
which  the  grantor  plainly  expressed.  The 
famous  rnle  In  Shelley's  Case  is  an  exam- 
ple. In  Thong  V.  Bedford,  4  Maule  &  S. 
862, a  testator  devised  lands  to  his  daugh- 
ter tor  her  life,  remainder  to  the  heirs  of 
ber  body,  and  then  explicitly  declared  it 
to  be  his  "will  and  meaning"  that  bis 
daughter  should  only  have  an  estate  for 
lite.  It  was  held,  however,  by  the  king's 
bench,  per  Lord  Ellb.sbokodgr,  C.  J., 
that  the  daughter  nevertheless  took  an 
estate  tall. 

There  Is  one  rule  pertaining  to  the  con- 
struction of  deeds,  as  ancient,  general, 
and  rigorous  as  any  other.  It  is  tbe  rule 
that  a  grantor  cannot  destroy  his  own 
grant,  however  much  he  may  modify  it  or 
load  it  with  conditions,— tbe  rule  that, 
having  unce  granted  an  estate  in  bis  deed, 
no  subsequent  clause,  even  in  the  same 
deed,  can  operate  to  nullity  it.  11  Bac. 
Abr.  665;  Shep.  Touch.  79, 102.  We  do  not 
find  that  this  rule  has  ever  been  disregard- 
ed, or  even  seriously  questioned, bycourts. 
We  tlnd  It  often  stated,  approved,  and 
sometimes  made  a  rule  ot  decision.  In 
Duke  of  Marlborough  v.  Lord  Qodolphin, 
2  Yes.  8r.  74,  Lord  Chancellor  Hardwickb, 
"in  whose  judgments  equity  shone  re- 
splendent, "  declared  that  thecourts,  either 
of  law  or  equity,  should  not  adopt  such  a 
construction  of  an  instrument  ot  devise 
as  would  defeat  the  interests  given.  In 
Cholmondeley  v.  Clinton,  2  Jac.  &  W.  84. 
which  was  a  case  most  elaborately  argued 
and  considered,  it  was  said  by  tbe  court 
that,  where  a  limitation  in  a  deed  is  per- 
fect and  complete.  It  cannot  be  controlled 
by  Intention  collected  from  other  parts  of 
the  same  deed. 

The  rnle  has  been  recognized  and  acted 
upon  in  the  United  States.  In  Budd  v. 
Brooke,  8  Gill,  108,  and  Winter  v.  Gorsuch, 
61  Md.  180,  tbe  Maryland  supreme  court, 
distinguished  for  its  opinions  on  real  es- 
tate law,  declared  that  a  grantor  cannot 
contradict  or  retract,  in  any  subsequent 
part  ot  his  deed,  a  grant  made  In  tbe  prem- 
ises. In  Ackerman  r.  Vreeiand,  14  N.  J. 
Bq.  23,  the  equity  court  ot  New  Jersey  rec- 
ognized the  rule  by  giving  a  deed  of  release 
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tull  effect  aa  a  conveyance,  although  acta- 
ally  Intended  only  as  a  partition.  In  Wilder 
T.  Davenport's  Estate,  68  Vt.  642,  5  Atl. 
Bep.  753,  the  grantor  In  a  deed  described 
the  land  conveyed  by  metea  and  bounds, 
and  then  added  the  clanse,  "Intending 
hereby  to  convey  the  same  lands,  and  no 
other,  which  passed  to  me  by  virtue  of " 
(a  certain  mortgage.)  The  court  fonnd, 
as  matter  ot  lact,  that  the  parties  only 
contemplated  the  land  acquired  by  the 
mortgage.  The  metes  and  bounds  de- 
scription, however,  included  other  land. 
The  cunrt  held  that  the  additional  land, 
included  in  the  first  description,  passed  by 
the  deed.  In  Cutler  v.  Tufts,  3  Pick.  272, 
the  grantor  con  veyed  in  terms  an  undi  vided 
moiety,  and  then  added  words  which  it  was 
was  afterwards  claimed  clearly  showed 
that  he  really  Intended  to  convey  an  undi- 
vided fourth  only.  The  court  held  that,  H 
such  was  the  meaning,  the  clanseshonld  be 
rejected  for  repugnance.  In  Wilcoxson  v. 
Sprague,  51  Cal.  640,  the  grantor  (How- 
ard) conveyed  in  terms,  in  the  granting 
clause  of  bis  deed,  all  bis  "right,  title,  and 
estate  in  and  to  all"  the  tract  ot  land  de- 
scribed, and  then  next  inserted  the  follow- 
ing clanse:  "It  is  expressly  agreed  that 
the  interest  hereby  conveyed  by  the  said 
Howard  is  that  only  which  be  acquired 
by  conveyance  from  S.  C.  Bruce."  It  was 
found,  however,  that  Howard  bad  ac- 
quired no  Interest  by  the  conveyance  to 
him  from  8. C.  Bruce.  The  court  held, nev- 
ertheless, that  the  quoted  clause  coald 
not  destroy  the  grant,  and  that  ail  of 
Howard's  interest  was  conveyed.  In  Ca- 
nal Co.  V.  Hewett,  55  Wis.  9«,  12  N.  W. 
Bep.  382,  the  grantor  (Martin)  "released, 
quitclaimed,  and  conveyed  [to  the  plain- 
tiO]  all  his  claim,  right,  title,  and  interest 
of  every  name  and  nature,  legal  and  eq- 
uitable, in  and  to  "  the  described  property. 
The  deed,  however,  contained,  after  the 
description,  this  clause :  "The  Interest  and 
title  intended  to  be  conveyed  by  this  deed 
is  that,  and  that  only,  acquired  by  said 
Martin  by  virtue  of  a  deed"  from  one 
EvartR.  The  deed  from  Evarts  conveyed 
only  half  the  land.  It  was  held  that  this 
declaration  of  intent  could  not  weaken 
the  force  of  prior  words  of  grant. 

We  think  no  case  has  arisen  before  in 
Maine,  calling  for  the  application  or  rejec- 
tion of  the  rule.  The  court,  however,  has 
occasionally  referred  to  the  rule  as  an  ex- 
isting and  binding  rule.  See  Pike  v.  Mun- 
roe,  36  Me.  816;  Bates  v.  Foster,  59  Me.  160; 
Granite  Co.  v.  Lane,  8H  Me.  168,  21  Atl. 
Bep.  829. 

This  rule  In  no  way  hampers  the  court 
In  seeking  fortbe  real  intention  of  the  par- 
ties, as  to  what  or  how  much  land  was 
intended  to  be  conveyed,  or  as  to  the  ex- 
tent and  duration  of  the  estate  Intended 
to  be  created  or  transferred,  or  as  to  the 
various  conditions,  reservations,  or  excep- 
tions in  a  deed.  It  gives  full  effect  to  all 
words  In  a  deed  explanatory  of  a  grant. 
It  refuses  effect  only  to  language  destruct- 
ive of  the  grant. 

In  the  deed  under  consideration,  the 
grantors  expressly  aud  in  terms  declared 
thnt  they  did  "ramise,  release,  bargain, 
8«)\  and  convey,  and  forever  quitclaim, 
«     '    •    all  their  right,  Utle,  and  interest" 


In  the  land.  They  used  words  which  for 
centuries  have  been  need  in  similar  instru- 
ments to  effect  a  conveyance  of  title.  The 
words  in  themselves,  and  by  ancient  as- 
sociation, as  plainly  and  explicitly  import 
an  intention  to  convoy  title  as  any  in  the 
language.  The  statute  (Bev.  St.c.  78,  §  14) 
enacts  that  such  words  (being  the  usual 
words  in  a  quitclaim  deed)  shall  convey 
the  grantor's  title  as  eSectually  as  any 
other  form  of  words. 

No  question  Is  raised  as  to  the  identity 
or  amount  of  land,  as  to  the  nature  or  du- 
ration of  the  estate,  as  to  any  condition, 
reservation,  or  exception.  It  Is  contend- 
ed, however,  that  the  next  paragraph, 
(the  clause  in  relation  to  the  Burleigh 
deed,  and  quoted  In  the  statement  of  the 
case,)  with  the  circumstances  offered  in 
evidence,  completely  nullifies  the  grant 
thus  explicitly  and  formally  made,  and 
destroys  as  an  Instrument  of  conveyance 
the  deed  thus  solemnly  framed  and  execut- 
ed. If  such  be  the  meaning  and  intention 
of  that  paragraph,  if  such  was  the  pur- 
pose ot  Its  Insertion  In  the  deed,  we  think 
the  rule  above  stated  prevents  our  grlvlng 
it  any  such  effect,  and  compels  us  to  reject 
it  as  repugnant  to  the  grant. 

If  it  be  true  that  the  grantors,  in  spite 
ot  their  explicit  words,  did  not  in  fact  in- 
tend their  Instrument  to  operate  as  a 
grant,  the  remedy,  it  any.  Is  on  the 
equity  side  of  the  court  by  way  of  a  can- 
cellation or  reformation  of  the  Instrq- 
ment.  So  long  as  the  deed  remains  in 
its  present  form,  uncanceled,  it  must  stand 
as  a  muniment  of  title  in  the  plaintiff,  his 
heirs  and  assigns.  Titles  to  real  estate 
are  more  certain  and  secure  by  being  thus 
moored  to  an  ancient  and  well-known 
rule  than  by  being  left  to  drift  In  a  whirl- 
pool of  conflicting  expressiuns  of  inten- 
tion. 

Exceptions  overruled. 

Petbes,  C.  J.,  and  Walton,  Vihqin, 
LiBBEY,  and  Foster,  JJ.,  concurred. 

(St  M«.  e6S> 


HussET  V.  Kino. 

(Supreme  Judicial  Court  qf  Ma^ne.   June  2, 

,    1891.) 

iNJuaiBs  BT  Doo — Pleajjikq  and  Pboof— Juris- 
diction OV  BUPBRIOB  CkjUBT. 

1.  In  an  aotion  ander  Rev.  Bt  c.  HO,  f  1,  to 
recover  for  an  injury  done  by  a  dog  kept  by  the 
defendant,  the  plaintiff  need  not  allege  and  prove, 
in  the  first  instanoe,  his  own  due  care  In  the 
matter.  The  plaintiff  taakes  out  a  prtTna/ocie 
case  by  proving  that  be  was  injured  in  person 
or  property  by  a  dog  kept  by  the  defendant. 

2.  The  superior  court  for  Aroostook  county 
has  jnrisdlotlon  of  personal  aotions,  and  may 
award  judgment  therein  for  the  piaintUt  to  the 
amount  of  |S(lO,  although  the  jury  retomed  a 
verdict  for  single  damages,  whioh,  upon  being 
doubled  under  the  statute,  exceeds  that  snin. 

(Q^lciol.) 

Excepttons  from  superior  conrt,  Aroos- 
took county. 

This  was  an  action  of  trespass,  tried 
In  the  superior  court  for  Aroostook  coun- 
ty, to  recover  damages  sustained  by  a 
child  of  tender  years,  who  bad  been  at- 
tacked and  bitten  by  the  defendant's  dog. 

Declaration:  "In  a  plea  of  trespass, 
for  that  the  said  defendant,  at  said  Carl- 
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boD,  on  tbA  2d  day  o{  Jnly,  1889,  was  the 
owner  and  keeper  of  a  certain  bull-doK; 
and  while  the  said  plaintiff  was  lawfully 
in  the  hoose  of  the  Bald  defendant,  under 
the  care  of  her  mother  and  nunie,  she  was 
saddenly  set  upon,  attacked,  and  asHault- 
ed  by  said  bull-dog,  and  violently  thrown 
about,  and  then  and  there  bitten  In  the 
face,  neck,  and  arma  by  said  dog,  and  torn 
and  lacerated,  and  then  and  there  great- 
ly frightened  and  excited  by  the  sudden 
assault  and  violence  of  said  dog,  and 
greatly  injured  thereby ;  and  by  reason  of 
said  injuries  caused  by  said  bull-dog  -of 
said  defendant  the  plaintiff  became  sick 
and  disordered,  and  suffered  great  pain  in 
the  parts  injured,  and  in  other  paj-ts  of 
her  body,  and  has  become  greatly  disa- 
bled from  the  time  she  was  so  injured  by 
said  bull-dog  to  'the  present  time,  and  by 
reason  of  said  injuries  said  plaintiff  has 
been  permanently  injured,  and  is  disflg- 
nred  for  life;  whereby,  and  by  force  of  the 
statute  in  such  cases  made  a>nd  provided, 
an  action  hath  accrued  to  the  plaintiff  to 
have  and  recover  of  said  defendant  double 
the  amount  of  damage  done  as  aforesaid. 

"  Also  for  that  thesaid  defendant,  at  said 
Caribou,  on  the  2d  day  of  July,  A.  D.  1889, 
was  the  keeper  of  a  certain  dog ;  and  while 
the  said  plaintiff  was  lawfully  in  the 
house  of  the  said  defendant,  nnder  the 
care  of  her  mother  and  nurse,  she  was 
suddenly  set  upon,  attacked,  and  assault- 
ed by  said  dog,  and  violently  thrown 
about,  and  then  and  there  bitten  :in  the 
face,  neck,  and  arms  by  a^d  dog,  and 
torn  and  lacerated,  and  then  and  there 
greatly  frightened  and  excited  by  the  sud- 
den assault  and  violence  of  said  dog,  and 
greatly  injured  thereby ;  and  by  reason  of 
said  injuries  caused  by  said  dog  of  said 
defendant  the  plaintiff  became  sick  and 
disordered,  ana  suffered  great  pain  in  the 
parts  Injured,  and  in  other  parts  of  her 
body,  end  has  become  greatly  disabled 
from  the  time  she  was  so  injured  by  said 
dog  to  the  present  time,  and  by  reason  of 
said  injuries  said  plaintiff  has  been  perma- 
nently injured  and  is  disfigured  for  life; 
whereby, "  etc.    Ad  dajnnum,  ^00. 

The  jury  returned  a  verdict  of  single 
damages,  under  the  direction  of  the  court, 
for  f379.16.  Thereupon  the  court  ordered, 
nnder  the  statute,  the  damtiges  to  be 
doubled  to  the  extent  of  9500,  being  the 
limit  of  the  jurisdiction  of  the  court.  De- 
fendant excepted.    Affirmed. 

L.  C.  Stearoa  and  Powers  (ft  Powers,  for 
plaintiff.    L.  S.  King,  for  defendant. 

Emrrt,  J.  This  is  an  action  of  trespass, 
Jn  the  superior  conrt  fur  Aroostook  coun- 
ty, and  is  under  the  statute,  (Rev.  St.  c. 
30,  §  1,)  which  provides  that,  when  a  dog 
does  damage,  his  owner  or  keeper  forfeits 
to  the  person  injured  double  the  amount 
of  the  damage  done,  to  be  recovered  by 
action  of  trespass.  The  verdict  was  for 
the  plaintiff,  and,  under  instructions  to 
assess  single  damages,  the  jury  assessed 
them  at  f379.16.  These  damages  were 
doubled  by  the  court,  up  to  f  500,  the  limit 
of  its  jurisdiction,  and  judgment  was  or- 
dered for  the  plaintiff  for  that  sum. 

The  presiding  justice  instructed  the  Jury 
that  it  was  not  incumbent  on  the  plaintiff 


In  the  first  Instance  to  prove  her  own  dne 
care,  but  that  she  made  ont  a  prima  facie 
rase  by  proving  simply  an  Injury  to  her 
person  by  a  dog  owned  or  kept  by  the  de- 
fendant. To  this  instruction  the  defend- 
ant excepted. 

In  all  actions  based  on  negligence,— Id 
which  the  defendant's  negligence  is  the 
gist  of  the  action,— the  plaintiff,  to  make 
out  a  prima  facie  case,  must  affirmatively 
prove  his  own  due  care  and  the  defend- 
ant's negligence  in  the  premises.  This  is 
a  reasonable  rule,  for  when  an  injury  oc- 
curs from  somebody's  negligence,  there  is 
no  presumption  that  it  was  not  from  the 
negligence  of  the  sufferer.  Indeed,  there  is 
some  presumption  that  the  sufferer,  by 
the  exercise  of  ordinary  care,  might  have 
avoided  the  injury.  Hence  the  rule  that, 
where  a  plaintiff  charges  negligence  &b  the 
basis  of  his  action,  he  should  show  that 
he  himself  was  free  from  the  fault  of  which 
he  complains. 

Tills  rule  applies  not  only  to  actions 
given  by  the  common  law,  but  also  to 
those  given  solely  by  statute,  where  the 
gist  of  the  action  is  the  default,  omission, 
or  carelessness  of  the  defendant.  Statute 
actions  against  towns  for  injuries  caused 
by  defects  in  ways  are  in  this  class.  They 
are  based  on  the  omission,  the  fault  of  the 
town  in  not  keeping  its  ways  safe  and 
convenient.  The  town's  negligence  is  the 
gist  of  the  action. 

There  is,  however,  another  class  of  ac- 
tions in  tort  not  based  on  negligence,  in 
which  the  defendant's  care  or  want  of  care 
is  not  in  issoe,  in  which  some  direct,  posi- 
tive act  of  the  defendant  makes  the  cause 
of  action.  In  this  class  of  actions,  there 
is  no  reason  nor  place  for  such  a  rule. 
The  plaintiff  makes  a  prbuAibc/e  case  by 
proving  the  defendant's  act,  and  the  conse- 
quent injury.  He  has  no  occasion  to 
prove  the  defendant's  negligence,  and 
hence  has  no  occasion  to  prove  his  own 
due  care  in  the  first  instance.  In  actions 
for  assault  upon  the  person,  the  plaintiff 
proves  in  the  first  instance  only  the  de- 
fendant's blow.  Sob  aaaault  demeaae 
must  be  shown  by  the  defendant. 

We  think  actions  tor  injuries  caused  by 
dogs,  or  other  dangerous  animals,  are  of 
this  latter  class.  By  the  common  law  the 
keepers  of  wild  animals  were  unqualified- 
ly liable  for  all  injuries  done  by  sach  ani-. 
mals.  No  matter  how  carefully  the  keeper 
restrained  and  guarded  his  animals,  his 
care  did  not  exempt  him,  if  they  did  dam- 
age. The  owners  or  custodians  of  animals 
not  wild  were  liable  for  injuries  done  by 
them,  if  they  knew  of  the  injurious  pro- 
pensity of  the  animal.  The  most  scrupu- 
lous care  would  not  excuse  them.  One 
kept  a  wild  animal  at  his  peril,  and  also 
keptat  his  peril  any  animal  which  he  knew 
to  have  an  injurious  disposition.  He  was 
practically  an  Insurer  against  Injury  by 
them.  His  care  or  negligence  was  imma- 
terial. 

In  actions  for  injuries  caused  by  sncb 
animals,  the  plaintiff  had  only  to  prove 
the  keeping  and  the  acienter.  After  much 
research,  we  do  not  find  it  directly  held 
in  any  English  case,  ancient  or  modem, 
that,  in  such  actions,  the  plaintiff  must  al- 
lege and  prove  the  defendant's  negligence. 
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and  blB  own  due  care.  In  Blackman  ▼. 
Simmons,  8  Car.  &  P.  138,  the  plain tlfl 
struck  the  bull  over  the  bead  with  a 
atlck,  whereupon  the  bull  gored  blm.  The 
pladntlH  recovered,  and  there  was  no 
BUggefitlon  that  he  was  to  prove  his 
own  due  care.  In  Jones  v.  Perry,  2  Esp. 
483,  the  plaintiff,  a  child, irritated  the  dog, 
which  thereupon  bit  the  child.  It  was 
held  that  the  keeper  was  nevertheless  lia- 
ble, he  baviuK  notice  of  the  dog's  vicious 
temper.  May  v.  Burdett,  9  Adol.&  El.  (N. 
S.)99,  wajsan  action  forthebitcof  a  monk- 
ey kept  by  the  defendant.  Objection  was 
made  to  the  declaration,  on  the  ground 
that  It  did  not  allege  any  negligence  or  de- 
fault ot  the  defendant  in  the  care  of  the 
animal.  The  question  was  exhaustively 
argued  by  eminent  counsel,  Cockburn  be- 
ing for  defendant.  It  was  urged  by  the 
defendant  that,  consistently  with  the  dec- 
laration, the  Injury  might  have  been  en- 
tirely occasioned  by  the  carelessness  of  the 
plaintiff.  The  court  held  that  the  decla- 
ration was  sufficient;  that  the  gist  of  the 
action  was  the  keeping  the  animal  at  all, 
after  knowledge  of  its  mischievous  pro- 
pensities. In  the  opinion,  Lord  DBNMA^% 
O.  J.,  said:  "The  precedents,  both  ancient 
and  modem,  with  scarcely  an  exception, 
merely  state  the  ferocity  of  the  animal  and 
the  knowledge  of  the  defendant,  without 
«ny  allegation  or  want  ot  care."  He  far- 
ther said:  "It  may  be  that,  if  the  Injury 
were  solely  occasioned  by  the  willfulness 
of  the  plaintiff  after  warning,  that  may 
be  a  ground  ot  defense  by  plea  of  confes- 
sion and  avoidance;  but  it  is  unnecessary 
to  give  any  opinion  as  to  this,  for  we  think 
the  declaration  is  good  upon  its  face,  and 
shows  a  prima,  facie  liability  in  the  defend- 
ant." Lord  CoLBRiDaE  concurred  in  the 
opinion.  Thin  case  of  May  v.  Burdett 
was  affirmed  in  Jackson  v.  Smlthson,  15 
Mees.  &  W.  663,  by  all  the  barons  of  the  ex- 
chequer. Including  Pollock  and  Mauln,  and 
has  never  since  been  questioned  in  Eng- 
land so  far  as  we  have  searched. 

The  same  distinction  has  been  recog- 
nised In  this  country.  Woolf  v.  Cbalker, 
31  Conn.  121,  was  an  action  for  the  bite  of 
a  dog.  It  was  urged  in  defense  that  the 
I)laintitf'9  own  fault  brought  about  the 
biting.  The  court  said  that  the  rule  ot 
contributory  negligence  applicable  to  ac- 
tions founded  upoi^  the  negligence  of  the 
defendant  was  nol  applicable  to  that  case, 
and  that  "  the  questions  made  in  the  court 
below  in  bar  of  the  action,  relative  to  the 
character  of  the  dog,  the  supposed  tres- 
pass of  the  plaintiff,  and  negligence  of 
either  party,  were  immaterial."  This 
statement  was  supported  in  an  elaborate 
opinion.  Muller  v.  McKesson,  73  N.  Y.  196, 
was  an  action  for  the  bite  of  a  dog,  and 
was  exhaustively  argued  and  considered. 
The  plaintiff  was  in  the  employ  of  the  de- 
fendants when  he  was  bitten  hy  the  dog 
they  kept  on  the  premises.  The  defend- 
ants urged  in  defense  of  the  action  (1) 
that  the  plaintiff  was  guilty  of  contribu- 
tory negligence;  (2)  that  the  plaintiff 
knew  the  character  of  the  dog,  and  by  re- 
maining in  the  defendants'  employ  he  as- 
sumed the  risk  of  such  Injury;  (3)  that  the 
Injury  was  occasioned  by  the  fault  of  the 
plalutiff's  fellow-servant  In  neglecting  to 


chain  up  the  dog.  The  court  overruled 
all  these  defenses,  holding  they  were  not 
applicable  to  an  action  of  this  kind.  In 
the  coarse  of  an  elaborate  opinion,  citing 
many  English  and  American  authorities. 
Church, C.  J.,  gave  thepolnt  as  to  contrib- 
utory negligence  special  consideration, 
and  came  to  this  conclusion:  "As  negli- 
gence,  in  the  nrdinary  sense,  is  not  the 
ground  of  the  liability,  so  contributory 
negligence,  in  its  ordinary  meaning,  is  not 
a  defense.  These  terms  are  not  used  in  a 
strictly  legal  sense  in  this  class  ot  actions, 
but  for  convenience.  •  •  •  The  owner 
cannot  be  relieved  from  liability  by  any 
act  ot  the  person  injured,  unless  it  be  one 
from  which  it  can  be  affirmed  that  he 
caused  the  injury  himself,  with  a  full 
knowledge  ot  its  probable  consequences." 
The  question  again  came  before  the  same 
court  in  Lynch  v.  McNally,  73  N.  Y. 
347.  The  justice  pre&idlng  at  the  trial 
charged  the  jury  "that  the  rule  as  to  con- 
tributory negligence  does  not  apply  to  ac- 
cidents of  this  description,  [the  sudden 
bite  of  a  dog.]  "  The  court  of  appeals  sus- 
tained the  ruling,  saying  it  was  estat»- 
lished  that  "contributory  negligence,"  as 
that  term  is  understood  in  law,  is  not  a 
defense  to  such- actions. 

In  these  two  cases  Chief  Justice  Chdroh 
emphasizes  and  makesclearthedistinction 
suggested  by  Lord  Chief  Justice  Dbnman, 
in  May  v.  Burdett,  between  the  mere  negli- 
gence of  the  plaintiff  and  his  wilirnl  act  as 
a  contributing  cause.  Mere  negligence, 
like  the  careless,  unintentional  stepping 
on  a  dog's  tail,  would  not  bar  a  recovery; 
while  a  willful  meddling  with  a  dog,  with 
a  full  knowledge  of  the  probable  conse- 
quences, might  be  a  defense.  Lord  Dbn- 
man, however,  also  said  that  even  the  will- 
ful act  was  to  be  interposed  by  plea. 

Pleadings  In  cases  are  often  good  evi- 
dence of  the  law  at  the  time.  If  the  omis- 
sion of  particular  allegations  from  plead- 
ing^ is  not  questioned  by  the  adverse  par- 
ty or  by  the  court,  it  is  evidence  that  the 
allegations  are  immaterial.  In  Decker  v. 
Gammon,  44  Me.  322,  which  was  an  action 
on  the  case  for  an  injury  done  by  a  vicioua 
horse,  there  was  in  the  declaration  no  al- 
legation of  the  plaintiff's  care  or  of  the  de- 
fendant's negligence.  The  defendant's  vig- 
ilant counsel,  though  strongly  attacking 
the  declaration,  did  not  complain  of  such 
omission.  In  Smith  v.  Montgomery,  62 
Me.  178,  which  was  an  action  for  an  injury 
by  a  dog,  there  was  no  allegation  in  the 
declaration  of  the  defendant's  negligence. 
The  distinguished  counsel  for  the  plaintiH 
did  not  base  his  action  upon  negligence. 
Though  his  declaration  was  assailed  ou 
other  points,  It  was  not  ou  this,  and  was 
sustained. 

Such  being  the  common  law,  the  statute 
now  comes  in,  and,  in  the  case  of  dogs,  re- 
moves the  need  of  allegring  and  provlnfc 
even  the  scienter.  It  makes  the  owner  or 
keeper  of  a  dog  prima  ftusie  absolutely  lia- 
ble tor  an  injury  done  by  the  animal.  It 
leaves  him  where  the  common  law  left  the 
keeper  of  a  wild  animal,— in  the  position 
ot  an  insurer.  It  removes  from  the  keeper 
of  a  dog  the  protection  of  want  of  notice, 
which  the  common  law  allowed.  He  no«r 
keeps  a  dog  at  bis  peril.    It  the  dog  does 
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an  in}nry,  the  Injared  party  han  an  action 
both  at  common  lair,  and  under  the  stat- 
ute. At  common  law,  as  aald  by  Lord 
Denman,  In  May  v.  Bordett,  the  gist  ol 
the  action  was  the  keeping  the  animal 
after  notice  of  bis  injnrlous  propensities. 
Under  the  statute,  the  gist  of  the  action  la 
simply  the  keeping  of  the  dog.  The  stat- 
ute has  made  ail  else  immaterial.  An  at- 
tack upon  person  or  property  by  a  dog  is 
a  trespass, for  which  the  keeper  of  the  dog 
most  now  answer  as  fully  and  uncondi- 
tionally as  tor  his  own  trespass. 

Oar  conclusion  from  reason  and  author- 
ity is  that  in  an  action  under  Bev.  St.  c. 
30,  §  1,  for  an  injury  done  by  a  dog,  the 
plaintiff  need  not  allege  and  prove  in  the 
first  instance  either  his  own  care  or  the 
defendant's  negligence.  We  are  aware 
that  the  courts  of  some  other  states  have 
held  to  the  contrary,  (whence  the  length 
ol  this  opinion,)  but  we  think  ours  is  the 
more  reasonable  and  correct  conclusion. 

It  should  be  noticed,  however,  that  we 
only  decide  that,  in  such  actions  as  this, 
the  plaintiff  need  not  allege  and  prove  in 
the  first  instance  his  own  care.  Whether 
the  plaintiff's  want  of  care  may  be  success- 
fully shown  in  defense,  or  whether  only 
the  plaintiff's  willful  provocation  of  the 
animal  will  bar  bis  action,  we  do  not  de- 
cide, as  that  question  is  not  presented  by 
the  exceptions. 

We  have  carefully  examined  the  other 
exceptions  by  the  defendan t,  and  do  not 
find  any  of  them  tenable.  The  motion  to 
set  aside  the  verdict,  as  against  evidence, 
mast  be  overruled.  "The  evidence  supports 
the  verdict.  The  objection  to  the  jurisdic- 
tion of  the  superior  court  of  Aroostook 
county  cannot  prevail,  even  if  seasonably 
made.  The  action  is  personal.  Only  $bOO 
were  claimed,  and  no  more  than  that  sum 
was  awarded.  Whatever  the  Jury  did,  the 
court  kept  within  its  jurisdiction. 

All  motions  and  exceptions  overruled. 

Pkters.  C.  J., and  Walton,  Virgin, Fos- 
TBB,  and  Haskell.,  JJ.,  concurred. 


(8>  He.  570 

FiBST  Nat.  Bank  of  Skowheoan  v.  Max- 
field. 

(Supreme  Judicial  Court  of  MaiTie.    June  8,- 
1891.) 

Fbotsst  or  FoBEiQN  Bill  — BrvEOT  ov  F&tmbnt 

— ^AsglONMBNT  or    CLAIX  —  UOBTOAQB    TO   NA- 
TIONAL Bank. 

1.  Waiver  of  demand  and  notice  oy  the  in- 
dorser  of  a  foreign  bill  o^  exchange  is  invalid, 
'under  Uev.  Bt.  o.  82  S  10,  nnless  in  writing,  and 
signed  by  him  or  bis  agent. 

2.  When  commercial  paper  has  been  paid  by 
the  party  whose  debt  it  appears  to  be,  it  becomes 
commercially  dead,  but  is  evidence  in  the  hands 
Of  the  payor  to  charge  the  real  debtor. 

8.  A  foreign  bill,  presented  for  payment  by 
the  holder,  a  JBoston  bank,  to  the  acceptors,  on 
the  last  day  of  graoe,  and  snrrendered  to  them, 
as  paid,  in  exchange  for  their  check  on  another 
bank  where  they  had  fnnds,  but  who  failed  be- 
fore their  check  was  there  presented  on  the  next 
day,  was  thereby  paid,  and  became  commercially 
dead. 

4.  Such  bill  thereafter  remained  evidence  in 
the  hands  of  the  acceptors,  who  had  so  paid  it, 
of  "money  paid"  for  the  accommodation  of  the 


payee,  shown  to  be  merely  a  borrower  of  the  ac- 
ceptor's credit,  and  not  a  holder  for  value. 

5.  The  acceptor's  claim  for  money  so  paid 
may  well  be  assigned  in  equity  to  the  bank  that 
originally  cashed  the  bill,  by  a  delivery  of  it,  so 
as  to  be  a  good  consideration  for  a  mortgage  to 
such  bank  to  secure  the  debt  from  the  payee,  the 
real  debtor. 

6.  The  payee,  by  giving  such  mortgage, 
merely  secured  his  own  debt;  and  a  representa- 
tion to  him,  by  the  bank,  as  inducement  to  give 
the  mortgage,  that  the  bill  was  unpaid,  though 
untrue,  is  harmless,  and  not  fraudulent. 

7.  A  national  bank,  under  the  laws  of  the 
United  States,  may  take  and  hold  such  mort- 
gage. 

(Q^iciot.) 

Report  from  supreme  Judicial  court, 
Somerset  county. 

3ferW/7  A  CoSln,  for  plaintiff.  Walton 
&  Walton  and  Barker,  Voae  &  barker,  for 
defendant. 

Haskell,  J.  The  controversy  is  be- 
tween two  creditors  of  the  same  debtor 
striving  to  collect  their  respective  debts 
out  of  property  InsufBclent  to  pay  both, 
the  plaintiff  under  a  mortgage  and  the  de- 
fendant under  an  assignment  growing  out 
o(  an  attachment  made  subsequent  to  the 
mortgage;  so  the  question  is  whether  the 
plaintiff's  mortgage  is  valid. 

It  is  admitted  by  the  record  and  by 
briefs  of  counsel  that  the  title  to  certain 
wool  covered  by  the  mortgage  was  in 
one  Tinkham,  the  mortgagor,  at  the  time 
the  mortgage  was  given;  and  the  case 
must  be  considered  in  the  light  of  this  ad- 
mission that  tile  parties  have  solemnly 
made,  regardless  of  considerations  that 
might  arise  from  the  record  without  it. 

August  ::,  1889,  Tinkham,  the  owner  of 
the  wool,  received  from  one  Buckley,  the 
agent  of  Brown,  Steese  &  Clark,  wool 
merhants  In  Boston,  a  sight-draft  upon 
them  for  f4,000  drawn  by  Buckley,  paya- 
ble to  Tiukham's  order,  to  put  htm  in 
funds  for  the  purchase  of  wool  that  sbould 
ultimately  become  the  property  of  that 
firm.  The  draft,  therefore,  was  a  loan  of 
credit  by  Bro  wn  &  Co.  to  Tink  ham , — a  pure 
accommodation;  tor  it  is  admitted  that 
the  wool  he  purchased  with  the  funds  be- 
came his  own. 

August  2d,  the  same  day,  Tinkham  dis> 
counted  the  draft  at  plaintiH  bank,  which 
sent  It  for  collection  to  its  correspondent, 
the  National  Exchange  Bank,  in  Boston. 
On  the  next  day  that  bank  presented  the 
draft  to  Brown  &  Co.,  and  they  accepted 
it,  so  that  it  fell  due  on  the  last  day  of 
grace,  August  6th.  That  day  Bru  wn  & 
Co.,  the  acceptors,  took  the  draft  from 
the  bank,  and  gave  in  exchange  their 
check  on  the  National  Bank  of  Eedemp- 
tion  in  Boston,  \<faere  they  had  funds. 
The  draft  was  stamped  by  the  bank 
"  Paid, "  before  it  was  delivered  to  the  ac- 
ceptors, as  customary  in  such  cases.  The 
Exchange  Bank  retained  the  check  until 
the  next  day,  August  7th,  when,  on  pre^ 
sentment,  payment  of  it  was  refused, 
meantime  Brown  &  Co.,  the  makers,  hav- 
ing failed.  Thereupon  the  Exchange 
Bank  regained  from  Brown  &  Co.  the 
draft,  agreeing  that,  on  three  days*  no-, 
tice.  It  would  either  return  the  draft  or 
the  check  as  it  might  elect  to   do.    No 
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each  notice  appears  to  have  been  given, 
nor  doeB  either  the  draft  or  cbecic  appear 
to  have  been  returned. 

AuKust  Sth,  the  next  day  after  the  Ex- 
change Banli  regained  the  draft,  the' 
plaintiff  banlc  received  it  by  mail,  with  a 
letter  of  advice,  saying  that  it  was  an- 
pald  and  returned  viritbout  protest,  trust- 
ing "that  you  can  arrange  the  matter 
without  loss  to  us."  Thereupon  plain- 
tiff's cashier,  who  says  be  did  nut  notice 
the  stamp  of  "Paid"  on  the  dralt,  the 
Impresalon  being  Indistinct,  informed  Tink  ■ 
ham  that  the  draft  had  not  been  paid; 
and  he,  supposing  that  to  be  the  truth,  on 
the  14th  gave  bis  note  for  94,000  to  the 
plaintiff  banlc,  and  a  mortgage  on  the 
wool  to  secure  the  same.  Afterwards  the 
defendant  sued  Brown  &  Co.,  and  trusteed 
Tlntcham  as  their  debtor,  who  transferred 
and  delivered  the  wool  to  the  defendant, 
be  having  full  knowledge  of  plaintiff's 
mortgage  then  duly  recorded.  The  plain- 
tiff sues  for  the  defendant's  trover  of  the 
wool. 

The  draft  was  a  foreign  bill  of  exchange, 
being  drawn  in  one  state  and  made  paya- 
ble in  another.  Tlnkham  appeared  to  be 
an  Indorser,  whose  liability  was  contin- 
gent, to  become  fixed  by  protest  only. 
It  is  provided  by  Rev.  St.  c.  32,  §  10: 
"No  waiver  of  demand  and  notice  by  an 
indorser  of  apromlssory  note  or  bill  of  ex- 
change is  valid,  unless  It  is  in  writing  and 
signed  by  him  or  his  lawful  agent." 

When  commercial  paper  is  paid  by  the 
party  whose  debt  It  appears  to  be,  it  be- 
comes tUactns  ottclo,  commercially  dead, 
and  no  longer  retains  the  character  that 
it  originally  had.  It  Is  then  but  evidence 
uf  the  transactions  of  its  commercial  life; 
and  the  party  seeming  to  be  the  promisor, 
who  has  paid^  it,  may  use  it  as  evidence. 
In  connection  with  other  proof,  to  com- 
pel the  real  debtor  to  pay  it.  So,  in  this 
case.  If  Brown  &  Co.  paid  the  draft,  it 
ceased  to  be  commercial  paper,  and  be- 
came evidence  in  their  bands  to  bold  Tlnk- 
ham for  the  amount  of  it;  actually  but  a 
loan  to  hlui. 

It  is  urged  that  the  draft  was  not  paid 
by  Brown  &  Co.,  the  acceptors,  but  that 
contention  cannot  prevail.  When  It  ma- 
tared,  the  holder,  the  bank,  acting  as  cor- 
respondent for  the  plaintiff,  upon  receipt 
of  the  acceptor's  check  for  the  amount  of 
it,  stamped  it  "Paid,"  and  delivered  it  to 
them.  The  Exchange  Bank  took  the 
check  as  payment,  as  money,  instead  of 
money.  The  draft  iVas  surrendered,  and 
not  protested.  It  could  not  truthfully 
have  been  protested,  for  It  had  been  paid. 
It  Is  no  good  answer  that  the  Exchange 
Bank  used  reasonable  diligence.  In  that  It 
complied  with  an  established  usage  in 
floch  cases;  for,  should  such  usage  obtain 
In  Boston,  it  has  been  there  adjudged  not 
to  be  a  reasonable  usage  "that  one  who 
collects  a  draft  foran  absent  party  should 
be  allowed  to  give  It  np  to  the  drawee, 
and  sacrifice  the  claim  which  the  owner 
may  have  on  prior  parties,  upon  the  mere 
receipt  of  a  check,  which  may  turn  out  to 
be  worthless."  Whitney  v.  Esson,  99 
Mass.  308;  Fernald  v.  Bush,  181  Mass.  601. 
-  The  case  of  Marrett  v.  Brackett,  60  Me. 
624,  Is  not  in  point;  for  there  the  plaintiff 


received  in  payment  of  bis  note,  tbat  be 
did  not  surrender,  the  check  of  a  friend  of 
the  maker,  who  had  furnished  the  friend 
with  funds  for  the  purpose.  The  friend 
failed  before  the  check,  according  to  the 
custom  of  merchants,  had  been  presented 
for  payment;  and  It  was  held  to  be  no 
payment  of  the  note.  The  plaintiff  was 
the  holder  of  the  note.  He  received  from 
the  defendant  the  check  of  a  third  party, 
did  not  surrender  the  note,  used  custom- 
ary diligence  in  collecting  the  check,  and, 
without  his  faalt.  It  tamed  out  worth- 
less, and  might  well  be  held  no  payment. 

The  doctrines  applied  in  the  case  at  bar 
are  in  accord  with  the  law  as  stated  in 
Bank  v.  Miller,  82  Me.  137,  19  Atl.  Bep.  109. 
The  rules  of  mercantile  law  are  arbitrary. 
Business  could  not  be  safely  done  unless 
they  were.  The  draft  in  question,  in  the 
eye  of  tbe  law,  was  paid  at  maturity,  and 
became  dead  t  o  tbe  commercial  world. 

When,  therefore,  tbe  draft  bad  been 
paid  by  the  acceptors,  Tinkham's  liability 
on  it  as  indorser  ceased,  and  they  aluite 
had  a  claim  against  him  for  money  paid 
to  his  use,  in  satisfaction  of  their  accom- 
modation loan  of  credit  to  bim.  He  was 
their  debtor;  not  as  indorser  of  the  draft, 
for  he  could  not  so  be.  The  draft  shows 
that  they  paid  their  own  debt ;  bnt  the 
truth  is  they  paid  his  debt,  and  be  became 
tbeir  debtor  for  doing  so. 

Now  Tlnkham  became  the  debtor  of 
Brown  &  Co.,  for  the  wool  is  admitted  to 
be  his,  and  he  could  not  both  own  tbe 
wool  and  not  owe  for  the  money  bor- 
rowed to  purchase  it  with.  Tbe  draft  is 
evidence  of  the  amount  of  the  debt;  and, 
as  Brown  Sc  Co.  had  become  liable  to  the 
bank  on  their  check  for  the  amount  of  it, 
it  was  competent  for  them  to  assign  their 
debt  against  Tlnkham  to  the  bank  as  se- 
carity  for  tbeir  unpaid  check.  This,  in 
equity,  they  did  by  the  redelivery  of  the 
draft,  and  the  bank  transferred  tbe  same 
equity  to  the  plaintiff,  tbat  it  might  col- 
lect the  debt  from  Tlnkham,  the  orii^nal 
debtor,  who.  In  glvlnz  tbe  note  and  mort- 
gage to  the  plaintiff  bank,  merely  paid  his 
own  debt.  He  took  up  the  draft,  and  his 
liability  as  debtor  in  tbe  premises  became 
extinguished.  No  one  ctui  ever  collect  the 
debt  of  him  again.  He  paid  his  debt,  and 
received  the  only  evidence  that,  in  the 
bands  of  another,  could  make  him  a 
debtor  in  the  premises.  White  v.  Kllgore. 
77  Me.  671, 1  Atl.  Rep.  739. 

But  the  defendant  says  that  he  was  in- 
duced to  give  the  mortgage  by  deceit,  in 
that  he  was  told  the  draft  was  unpaid. 
Suppose  be  was.  It  tbe  draft  was  anpaid, 
and  had  not  been  his  own  debt,  he  was 
relieved  from  liability  upon  it  for  want  ol 
protest,  and  he  is  presumed  to  have 
known  the  law.  If  it  was  his  own  debt, 
then  he  was  liable  to  pay  It  to  someone, 
and  it  could  make  no  difference  to  him 
whether  he  paid  it  to  Brown  &  Co.  or  to 
their  equitable  assignees.  Ue  paid  It  to 
the  latter,  and  the  deceit  set  up  is  Imma- 
terial. It  worked  no  injury  to  Tlnkham. 
for  he  did  no  more  than  he  was  legaly- 
bound  to  do.  He  voluntarily  transferretl 
property  to  the  plaintiff,  of  which  he  was 
the  absolute  owner,  to  secure  his  owa 
debt,  as  he  might  lawfully  do;  and  he 
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coald  not  pBectnally  coqvey  the  same 
property,  afterwards,  to  the  defendant. 

That  the  bank  was  authorised,  under 
the  lawB  of  the  United  States,  to  take  and 
hold  Ua  mortgage,  la  too  well  settled  to 
require  further  consideration. 

For  the  rule  of  damages,  see  Warren  v. 
Kelley,  80  Me.  512, 15  Ml.  Rep.  49. 

Judgment  for  plaintiff  for  f4,000.  and  in- 
terest from  August  6, 1889. 

Petkrs,  C.  J.,  and  Walton,  Vibqin,  Lib. 
BEY,  and  Wbitebocbe,  JJ.,  concurred. 


(58  N.  J.  L.  EES)         "~~"~~ 

MiDOLETON  et  al.  y.  Bobbins  et  ah 
(SuprenM  Court  vf  New  Jeney.    June  26, 1891. ) 

WhBN  CbBTIOBABI  GiBAliTBIl — RlOBTS  OF  PBrVATB 
I^UISON — ^iNTOZIOATnta  LlQOORS — LlOBNSB. 

1.  A  private  individual  cannot  have  a  writ 
of  certiorari  in  matters  affecting  the  pablic,  an- 
lees  he  has  some  personal  or  property  interest  to 
be  specially,  immediately,  and  oeitainly  affected 
by  the  act  of  which  be  complains. 

2.  The  order  for  an  election  to  determine  a 
minimum  license  fee.  ander  section  4  of  the  act 
of  March  20,  188U,  (Laws,  77,)  called  the  "High 
License  Law,  ■  is  not  reviewable  by  oerMorari  on 
application  of  the  owner  or  licensee  of  an  hotel 
within  tbe  toirnship. 

.    (SyUobu*  hv  th«  Cowrt) 

Certiorail  to  circuit  court,  Cumberland 
county. 

Ai-gued  before  Depue,  Van  Syckel,  and 
SCUDDBB,  JJ. 

Potter  ^  Nixoa,  for  plaintiffs.  M.  P. 
Grey,  for  ddendants. 

ScuDDBR,  J.  An  application  by  a  petU 
tion  signed  by  at  least  one-fifth  of  the 
legal  voters  of  the  township  of  Commer- 
«ial,  in  the  county  of  Cumberland,  was 
made  to  the  law  Judge  of  that  county,  set- 
ting forth  the  desire  of  said  petitioners 
that  not  less  than  f5,000  be  charged  and 
paid  for  licenses  thereafter  to  be  granted 
to  sell  spirituous,  vinous,  malt,  or  brewed 
liquors,  by  less  measure  than  one  quart, 
within  that  township.  On  notice  of  the 
.application  and  hearing,  an  order  was 
made  that  an  election  be  held  to  determine 
whether  or  not  any  license  shall  thereafter 
be  grant«3d  in  said  township  for  any  less 
mam  of  money  than  the  amount  specified 
In  the  petition.  This  proceeding  is  under 
section  4  of  the  act  of  March  20,  1889, 
(Laws,  77,)  entitled  "An  act  to  regulate 
the  sale  of  spirituous,  vinous,  malt,  and 
brewed  liquors,  and  to  repeal  an  act  enti- 
tled '  An  act  to  regulate  the  sale  of  intoxi- 
-eating  and  brewed  liquors,'  passed  March 
eeventb,  one  thousand  eight  hundred  and 
-eighty-eight."  The  entire  act  l»  known  as 
**  The  High  License  Law, "  and  the  act  re- 
pealed thereby  is  called  "The  Local  Op- 
tion Law."  This  order,  dated  October  30, 
1890,  is  before  the  court  for  review  by  cer- 
tiorari. A  preliminary  question  is  raised 
whether  the  plaintiffs  have  any  standing 
In  court  to  use  the  writ  of  certiorari,  and 
have  the  legality  of  this  order  decided.  S. 
Irivin  Middleton  has  owned  the  Port  Nor- 
ris  Hotel  property  eight  years,  and  still 
continues  the  owner;  and  the  other  plain- 
tiff, Frank  Deemer,  is  the  present  tenant 
from  year  to  year,  and  licensee  of  the  inn 
.and  tavern  kept  there.  Keither  has  suf- 
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fered  any  actual  loss  by  the  application 
and  order,  and  the  injury  threatened  to 
the  property  and  business  is  prospectivo 
and  uncertain.  As  members  of  the  com- 
munity, they  have  no  right  to  constitute 
themselves  the  representatives  of  all  to 
have  it  determined  whether  this  statute 
can  be  enforced  In  the  manner  proposed, 
and  whether  the  proceedings  under  it  have 
been  regular.  It  is  only  because  it  will 
have  a  special  and  peculiar  eflect  upon 
them,  or  their  property,  that  they  have 
any  right  to  be  hoard  in  opposition  to 
this  order  appointing  an  election.  The  re- 
cent case  of  Mayor,  etc.,  of  Jersey  dty  v. 
State,  22  Atl.  Bep.  190,  (at  the  last  term  of 
the  court  of  errors  and  -appeals,)  has  re- 
peated and  emphasised  this  well-estab- 
lished distinction  upon  which  the  right  to 
use  this  writ  is  based.  The  ofBce  of  the 
writ  of  certiorari,  when  used  to  test  the 
validity  of  the  acts  of  special  statutory 
tribunals,  municipal  bodies,  and  public 
ofScers,  has  been  so  largely^  extended  by 
the  decisions  of  our  courts  that  it  has  be- 
come dlfiScult  to  define  exactly  in  what 
cases  it  may  or  may  not  he  used,  and  the 
question  has  been  raised  at  each  advance 
that  has  been  attempted.  The  proceed- 
ings by  information  in  the  name  of  the 
attorney  general,  in  civil  matters,  or  by 
indictment,  in  criminal  causes,  on  behalf 
of  the  public,  have  such  advantages  in  de-' 
termining  in  one  suit,  and  by  a  single  re- 
sult, questions  aflecting  the  public  interest, 
and  incidentally  all  who  are  component 
members  of  the  body  politic,  that  the  lean- 
ing of  the  courts  has  always  been  towards 
the  use  of  these  public  remedies,  rather 
than  to  permit  Individuals  to  assert  or  de- 
fend rights  In  matters  which  affect  the 
whole  public.  There  may  often  be  great 
mischief  done  In  the  preliminary  proceed- 
ings under  statutes  carrying  out  public 
Improvements,  in  effecting  Important 
changes  In  the  government  ot  municipali- 
ties, u  police  regulations,  and  more  espe- 
cially in  enforcing  laws  lor  the  assessment 
and  collection  of  public  taxes,  by  allowing 
the  use  of  this  writ  to  individuals  acting 
as  volunteers  or  with  a  small  interest,  and 
to  effect  merely  personal  or  partisan  pur- 
poses, without  regard  to  the  public  ad- 
vantage. An  examination  of  the  cases  in 
our  Reports  will  show  that  our  courts 
have  proceeded  slowly  and  cautiously  in 
the  allowance  of  this  writ,  where  public 
officers  are  acting  to  enforce  a  public  stat- 
ute or  ordinance,  and  how  gradually  the 
remedy  has  been  extended.  State  v.  Jer- 
sey aty,  29  N.J.  Law,  170;  Danforth  v. 
Paterson,  84  N.  J.  Law,  163;  Gregory  v. 
Jersey  city.  Id.  890;  Kean  v.  Bronson,  35 
N.  J.  Law,  468:  Montgomery  v.  Trenton, 
36  N.  J.  Law,  85;  Ferry  v.  Williams.  41  N. 
J.  Law,  382;  Staates  v.  Washington, 44  N. 
J.  Law,  606,— will  Illustrate  the  disposi- 
tion of  the  courts  to  allow  the  writ  to  be 
used  for  the  protection  of  private  rights, 
and  for  defense  against  private  wrongs, 
where  the  remedy  in  this  form  appears  to 
be  appropriate  and  convenient  for  such 
purpose,  but  not  to  permit  its  use  for  in- 
terference with  public  matters  where  the 
prosecutor  has  no  other  interest  than  as 
a  citisen.  Gregory  v.  Jersey  City  has  col- 
lected the  previous  cases^  and  defines  the 
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widest  scope  which  has  been  given  to  this 
writ,  in  superintending  corporations  and 
tribanaiaezercisIngBpecial  statutory  pow- 
ers, iu  matter  of  highways,  taxation,  and 
municipal  government,  by  statutes  and 
ordinances,  even  before  any  proceedings 
have  been  taken  to  put  them  In  force.  In 
Staates  v.  Washington  an  ordinance  was 
passed  requiring  saloon-keepers  to  close 
their  bar-rooms  at  10  o'clock  at  night;  it 
had  been  enforced  by  official  notice  to  the 
prosecutor,  who  closed  his  bar  at  a  pecun- 
iary loss ;  and  it  was  said  he  was  entitled 
to  the  writ.  In  Hart  v.  Scott,  50  N.  J. 
Law,  585, 15  Atl.  Hep.  272,  there  was  a  re- 
fusal to  grant  a  license  tu  sell  intoxicating 
liquors  unless  a  fee  of  f250  was  paid  under 
the  statute  fixing  that  as  the  minimum 
amount,  while  the  charter  and  ordinance 
of  the  city  made  the  charge  f50.  But  in 
Paul  V.  Gloucester  Co.,  50  N.  J.  Law,  585, 
16  Atl.  Bep.  272,  the  writ  was  allowed  to  an 
hotel  keeper  and  owner,  who  was  a  legal 
voter,  to  test  the  legality  of  the  local  op- 
tion law.  This  last  case  may  have  been 
followed  as  a  precedent  on  the  application 
for  this  writ.  It  will,  however,  be  noticed 
that  the  question  of  the  right  to  use  the 
writ  was  not  raised,  nor  was  it  considered 
by  the  court  in  delivering  the  opinion.  It 
cannot,  therefore,  be  regarded  as  a  direct 
authority  for  the  allowance  of  this  writ. 
Excepting  in  this  lust-named  case,  there 
has  been  none  that  has  gone  so  far  as  that 
now  under  consideration.  The  order  for 
an  election,  under  the  act  upon  which 
these  proceedings  are  had,  has  not  in  any 
way  affected  either  of  the  prosecutors. 
The  license  continues  good  fortbeterm  fur 
which  it  was  granted,  and  any  other  loss 
is  speculative  and  contingent.  The  other 
parts  of  the  act  fixing  a  minimum  fee  for 
license,  graduated  by  population,  are  not 
challenged  as  illegally  affecting  the  person 
or  property  of  the  prosecutors,  and  they 
have  submitted  to  these  terms  in  applying 
for  and  receiving  a  license.  It  is  objected 
that  if  an  election  be  bad  under  section  4, 
and  it  results  in  fixing  a  charge  of  95,000 
as  a  fee  for  license,  it  will  min  the  business 
and  reduce  the  value  of  the  property,  be- 
cause of  their  inability  to  pay  so  large  a 
Bum  from  the  business.  But  these  Inju- 
rious effects  depend  on  the  contingency 
that  a  majority  of  the  votes  cast  at  such 
election  shall  be  in  favor  of  the  sum  voted 
upon.  If  thereshali  be  a  majority  against 
it,  the  prosecutors  will  not  be  damaged. 
As  the  application  Is  signed  by  only  one- 
flfth  of  the  legal  voters  of  the  township, 
the  result  is  at  least  uncertain.  If  the  ma- 
jority should  vote  for  the  large  sum 
named,  there  Is  still  a  further  contingency 
that  the  owner  or  his  tenant  will  be  able 
to  procure  the  requisite  number  of  free- 
holders to  recommend  his  application  for 
license.  It  cannot  be  said  in  advance 
what  license  fee  will  be  fixed  by  the  court, 
or  what  action  may  be  taken  on  the  ap- 
plication for  license  after  the  election  has 
been  decided.  Before  these  have  been  as- 
certained, any  action  on  the  part  of  the 
prosecutors  to  prevent  an  election  is  antic- 
ipating injuries  that  have  not  been  and 
never  may  be  Inflicted.  It  Is  true,  as  ap- 
pears by  cases  above  cited,  that  writs  of 
certiorari  to    review  the  proceedings  of 


public  corporations  and  special  statutory 
tribunals  have  been  sued  out  by  prosecu- 
tors whose  rights  have  not  been  yet  direct- 
ly affected,  and  before  they  have  actually 
suffered  from  their  enforcoment ;  but  this 
has  been  where  there  was  the  ability  and 
certainty  of  such  enforcement,  unless  some 
preventive  remedy  was  afforded.  There 
is  always  in  such  cases  some  law,  ordi- 
nance, or  judgment  in  controversy  which 
is  capable  of  linmediate  and  certain  appli- 
cation to  the  injury  of  the  prosecutor, 
either  in  his  person  or  in  his  property 
rights.  Here  there  is  none,  and  never  may 
be;  for  the  result  of  the  election  which 
shall  give  the  right  to  the  court  granting 
licenses  to  impose  what  is  called  a  "prohib- 
itory license  fee,"  which  will  cause  the  loss 
and  damage  apprehended,  is  undeter- 
mined, and  the  mere  order  for  election, 
without  it,  will  do  no  harm  to  the  prose- 
cutors. The  established  ruling  in  our 
courts  is  to  the  effect  that,  in  cases  Mice 
tills,  a  private  individual  cannot  have  a 
writ  of  certiorari,  unless  he  has  some  per- 
sonal or  property  interest  to  be  specially, 
immediately,  and  certainly  affected  by  the 
act  of  which  he  complains.  The  objec- 
tions that  have  been  made  to  tbesnfilcien- 
cy  of  the  notice  of  application  to  the  law 
judge  of  tlie  county,  for  the  order  appoint- 
ing an  election,  which  does  not  name  the 
large  amount  of  95,000  as  a  minimum 
license  fee  in  that  small  township,  and  the 
effect  of  fixing  a  sum  for  license  which  is 
prohibitory,  under  this  statute,  which  it 
is  claimed  contemplates  licenses  at  prac- 
ticable rates  to  be  fixed  by  the  courts,  or 
the  voters  of  the  township,  are  not  decid- 
ed, because  the  prosecutors  are  not  in  a 
position  to  raise  these  questions  at  this 
stage  uf  the  proceedings.  The  writ  of  cer- 
tiorari will  be  disinissed,  with  costs. 

(60  Oonn.  161) 


Appeal  of  CooKCROFT  et  aJ, 

iSupremeCourtof  Errors  of  Oonnectlcvt.  March 
ao,  1891.) 

CONDBUN^TION  PBOOEBDINQB  —  KlSHTS  ReSBBVXD 

IN  Deed. 
Gen.  St  Conn,  t  3466,  provides  that,  when 
land  has  been  conveyed  to  any  railroad  company 
with  any  special  reservations  or  conditions  whioh 
"interfere  with  the  furnishing  by  said  company 
of  *  *  *  proper  depot  accommodations, "  such 
reservation,  etc.,  may,  with  the  approval  of  the 
railroad  commissioners,  be  condemned  in  the 
same  manner  that  land  might  be  taken.  Section 
3461  provides  that  every  railroad  company,  after 
the  establishment  of  its  line,  may,  with  uie  ap- 
proval of  the  railroad  commissioners,  alter  the  lo- 
cation of  its  road,  and  take  lands  "for  additional 
tracks  •  •  •  ana  depots. "  Section  8518  provides 
that  tbe  person  aggrieved  by  any  order  of  the  rail- 
road commissioner,  on  any  proceeding  "relative  to 
the  location,  abandonment,  or  changing  of  depots,"  . 
may  appeal  to  the  superior  coiftt.  Held,  that  the 
action  of  the  commissioners  in  condemning  reser- 
vations in  a  conveyance  of  certain  land  to  a  rail- 
road company,  wbich  "interfered  with  the  fur- 
nishing by  said  company  of  *  *  *  proper  de- 
pot accommodations, "  and  in  condemning  land 
for  additional  trades  •  *  •  and  depots, "  was 
not  within  section  S518.  and  an  appeal  therefbom 
'./>  the  superior  court  will  not  lie. 

Appeal  from  superior  court,  Fairfield 
county ;  Robinson,  Judge. 

Petition  to  the  railroad  commissioners 
by  the  New  York,  New  Haven  &  Hartford 
Railroad     Company    to   condemn    lands 
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owned  by  Mary  F.Cockcroft  and  another. 
Granted.  The  owners'  appeal  to  the  sa- 
perlor  court  was  dismissed.  They  appeal. 
Affirmed. 

•S.  E-  Baldwin,  for  appellants,  h.  Har- 
rison, tor  appellees. 

Setmoub,  J.  On  the  10th  of  February, 
1890,  the  New  York,  New  Haven  &  Hart- 
ford  Railroad  Company  presented  Its  peti- 
tion tu  the  railroad  commissioners,  stat- 
ing that  the  proper  operation  of  its  rail- 
road, and  public  convenience  and  necessi- 
ty, require  the  taking  by  the  petitioner, 
for  additional  tracks,  turnouts,  and 
freight  and  passenger  stations  and  de- 
pots at  Weatport,  of  certain  lands  therein 
bounded  and  described.  The  petition  al- 
so states  that,  theretofore,  one  Nash  con- 
veyed to  the  petitioner  certain  lauds  by  a 
deed  containing  the  provision  "that  suid 
company  are  to  construct  for  the  gran- 
tor a  convenient  crossing  place  over  said 
railroad  to  his  land  on  the  north,"  which 
the  petitioner  alleges  Is  a  reservation  or 
covenant  which  interferes  with  the  fur- 
nishing by  the  petitioner  of  reasonable 
and  proper  depot  accommodations  to  the 
public.  The  petition  further  states  that 
its  railroad  cannot  be  ludiciously  con- 
structed upon  a  highway  therein  de. 
scribed  without  interfering  therewith, 
and  that  the  location  of  the  highway 
should  be  changed  as  shown  by  a  dia- 
gram filed  with  the  petition.  Thereupon 
the  petitioner  prayed  the  commissioners 
to  approve  of  its  taking  the  described 
land,  the  condemning  of  said  reservation, 
and  tne  changing  of  the  location  of  said 
highway.  An  answer  was  filed  to  the  pe- 
tition, and  a  demurrer  to  the  answer, 
which  latter  was  suntalned.  Afterwards 
theparties  appeared  and  were  fully  heard. 
Upon  such  hearing  the  railroad  commis- 
sioners found  the  allegations  of  the  peti- 
tion to  be  proved  and  true,  and  granted  the 
prayer  thereof.  The  respondent  appealed 
to  the  superior  court.  The  appellants 
make  all  the  proceedings  before  the  rail- 
road commissioners  a  part  ot  their  ap- 
peal, and  allege,  as  their  authority  for 
taking  an  appeal,  that  "said  petition  to 
said  railroad  commissioners  related  to  the 
location  of  n  new  passenger  station  for 
said  railroad  company  at  Weetport,  and 
the  abandonment  of  its  present  station 
there,  and  the  changing  of  its  depots 
and  stations  at  said  town."  In  the  su- 
perior court  the  appellee  moved  to  erase 
the  appeal  from  the  docket,  because  It  ap- 
peared that  the  superior  court  had  no  ju- 
risdiction; that  said  court  cannot  acquire 
jurisidiction  of  the  matters  therein  con- 
tained by  appeal  from  the  action  of  the 
railroad  commissioners;  and  that  neither 
said  petition,  nor  the  order  and  finding  of 
the  railroad  commissioners  thereon,  re- 
lates to  the  lucation  of  a  new  passenger 
station  for  said  company  at  Westport, 
nor  the  abandonment  of  Its  present  sta- 
tion there,  and  the  changing  of  its  depots 
and  stations  in  said  town.  Thomotionto 
erase  was  granted,  and  an  appeal  from 
such  decision  taken  to  this  court.  The 
reasons  of  appeal  are  that  the  superi- 
or court  bad    Jurisdiction    by   Gen.   St. 


§  8618,  and  Pub.  Acts  1889,  p.  129;  that 
the  proceeding  leading  to  said  order 
was  relative  to  the  location,  abandon- 
ment, and  changing  of  depots  and  sta- 
tions, and  that  it  so  appeared  upon  the 
face  of  the  appeal ;  and  that  the  grounds 
for  granting  the  motion  to  erase  were  in- 
sufficient. 

It  appears  almost  too  clear  for  argu- 
ment that  there  is  nothing  in  the  petition 
to  the  railroad  commissioners  looking  to 
or  asking  authority  for  the  location, 
abandonment,  or  changing  of  depots  or 
stations,  within  the  meaning  of  the  stat- 
utes. The  only  part  of  the  finding  and  or- 
der that  refers  directly  or  indirectly  to 
the  subject  of  depots  is  as  follows:  "And 
we  do  hereby  give  our  written  approval 
of  the  alterations  in  the  location  of  said 
New  York,  New  Haven  &  Hartford  Rail- 
road in  said  town  ot  Westport,  for  the 
purposes  set  forth  in  said  petition,  and 
we  do  prescribe  the  limits  within  which 
said  railroad  company  may  take  real  es- 
tate for  the  purposes  set  forth  in  sald-pe- 
tltion  to  be  those  asked  for  and  defined 
therein,  which  real  estate  we  hereby  find 
to  be  necessary  to  be  taken  for  the  pur- 
poses described  as  aforesaid.  And  we  fur- 
ther find  that  said  grant  of  June  4, 1847, 
ns  described  in  the  petition,  reserves  such 
rights,  titles,  interest,  easement,  or  priv- 
ilege in  such  land,  or  subjects  said  com- 
pany to  special  conditions  or  covenants, 
as  above  set  forth,  which  interfere  with 
the  furnishing  by  said  company  of  suita- 
ble and  proper  depot  accommodations  to 
the  public,  and  that  said  company  cannot 
agree  with  the  party  or  parties  in  Interest 
as  to  the  compensation  or  damages  to  be 
paid  for  the  release  ot  such  condition  or 
covenant.  We  do  therefore  give  our  writ- 
ten approval  of  the  condemnation  by  said 
company  ot  such  reservation,  condition, 
or  covenant. "  Neither  the  taking  of  land 
for  additional  tracks,  turnouts,  and 
freight  and  passenger  stations  and  de- 
pots, nor  the  condemnation  ot  reserva- 
tions, conditions,  and  covenants  which 
interfere  with  the  furnishing  of  reasona- 
ble and  proper  depot  accommodations  to 
the  public,  imply  or  suggest  the  location, 
abandonment,  or  chang^ing  of  depots  or 
stations.  It  is  perfectly  evident  that  so 
much  of  the  petition  as  is  involved  In  this 
discussion  was  based  upon  sections  3461 
and  3466  of  the  General  Statutes,  and  is 
not  affected  by  the  provisions  ot  section 
8518  as  amended  by  chapter  213  of  the 
Public  Acts   of   1889.1    It   appears   from 

'  Section  8461  provides  that  every  railroad  com- 
pany, after  the  establisbment  of  its  line^  may, 
with  the  approval  of  the  railroad  commissioners, 
alter  the  location  of  its  road,  and  take  lands  "for 
additional  tracks  •  •  •  and  depots."  Section 
84^  provides  that  when  land  has  been  conveyed 
to  any  railroad,  with  any  special  reservations  or 
conditions  which  "interfere  with  the  famishin^f 
by  said  company  of  •  *  •  proper  depot  ac- 
commodations,"  such  reservations,  etc,  may, 
with  the  approval  of  the  railroad  commissioners, 
be  condemned  in  the  same  manner  that  land  may 
be  taken.  Section  8518  provides  that  the  person 
aggrieved  by  any  order  of  the  railroad  commis- 
sioners, upon  any  proceeding  "relative  to  the  lo. 
cation,  abandonment,  or  changing  of  depots," 
may  appeal  to  the  superior  court. 
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die  face  of  tlie  appeal  Itself  that  the  so- 
perior  court  has  nu  Jurisdiction,  and  there 
u  no  error.    The  other  JadKes  concarred. 


(to  Conn.  43) 

Wainwkioht  t.  Talcott. 

{Suipreme  Covrt  of  Errors  of  Connecticut.    Jan. 
5,  1891.) 

AOTIOK  AOAMVt  BXBOUTO»— COKSTKUOTm  VBXOB 

or  TssTATOB — Pleadino — Etisbnob. 

1.  In  an  action  against  an  executrix,  a  com- 
plaint asking  for  legal  and  equitable  relief  in 
damages  alleged  that  testator  promised  plaintiff 
that  his  Interest  in  certain  land  should,  on  his 
death,  go  to  plaintiff's  wife,  and  that  any  Im- 
provements made  thereon  by  plaintiff  shonld  at 
the  same  time  go  to  plaintiff's  wife;  that  in  reli- 
ance on  said  promise  plaintiff  expended  large 
sums  In  Improving  said  land;  that  testator  knew 
of  this  expenditure,  and  knew  that  It  nras  made 
In  reliance  on  his  assurance;  that  afterwards 
'testator  devised  It  to  others,  and  never  reim- 
bursed plaintiff;  that  said  condaot  of  testator 
was  wrongful  and  fraadulent,  and  injured  plain- 
tiff In  a  certain  amount.  Held,  that  the  com- 
pliant alleged  a  good  equitable  cause  of  action, 
not  founded  on  contract,  but  on  a  constructive 
fraud. 

2.  For  the  purpose  of  showing  testator's 
fraud,  it  was  competent  for  plaintiff  to  give  in 
erldence  declarations  of  testator,  made  while 
plaintiff  was  expending  money  on  the  land,  that 
It  was  understood  between  them  that  plaintiff's 
wife  was  to  have  the  land,  and  that  the  expend- 
itures were  made  in  reliance  on  testator's  assur- 
ances that  she  should  have  It 

Appeal  from  sopeiior  court,  Hartford 
county;  Thater,  Judge. 

W.  Hamoralej;toT  appellant.  C  E.  Per- 
ktna  and  H.  Cornwall,  for  appellee. 

ToRBANCE,  J.  From  the  finding  of  facts 
in  this  case  it  appears  that  prior  to  1870  a 
certain  lot  of  land  in  Hartford  was  owned 
in  common  and  undivided  bjr  John  L.  Tal- 
cott  and  Thomas,  his  brother,  the  former 
owning  four-fifths  and  the  latter  one-fifth. 
Thomas  died  in  1870,  and  his  interest  In 
the  land  then  descended  to  his  daughter, 
now  the  wife  of  the  plaintiff,  subject  to 
her  mother's  right  of  dower.  John  L. 
Talcott  had  no  sister  and  Thomas  was  his 
only  brother.  He  had  no  nephews,  and 
no  nieces  save  the  wife  of  the  plaintiff. 
John  L.  Talcott  and  the  defendant,  who 
is  bis  executrix,  intermarried  in  1876,  and 
he  died  in  1887.  From  1870  down  to  the 
time  of  John's  death,  said  real  estate  con- 
tinued to  be  held  In  common  by  said  par- 
ties In  the  manner  stated.  The  complaint 
contains  four  counts,  but  the  third  and 
fourth  are  practically  the  same.  We  deem 
it  unnecessary  to  consider  any  of  the 
counts  save  the  second.  That  count  sets 
out  in  substance  that  on  July  1. 1882,  and 
on  divers  other  days  since,  John  L.  Tal- 
cott assured  and  promised  the  plaintiff 
that,  upon  bis  (John  L.  Talcott's)  death, 
his  Interest  in  said  real  estate  should  go 
to  the  plaintiff's  wife  and  children,  and 
that  any  improvements  made  by  the  plain- 
tiff thereon,  and  expenses  Incurred  there- 
for, should  at  the  death  o(  said  Talcott 
accrue  to  the  benefit  of  the  plalntlif's  wife 
and  children ;  that  in  reliance  upon  said 
promise  and  assurance  the  plaintiff  ex- 
pended large  sums  of  money  on  the  per- 
manent improvement  of  said  real  estate; 


that  Talcott  knew  of  this  expenditure, 
and  knew  that  It  was  done  In  reliance  up- 
on his  said  assurance;  that  afterwards 
Talcott,  by  will,  left  aU  of  his  interest  in 
■aid  real  estate  to  others,  and  has  never 
in  any  way  reimbursed  the  plaintiff  for 
said  expenditures;  and  that  said  conduct 
of  Talcott  was  wrongful  and  fraudulent, 
and  Injured  the  pliiintlir  to  the  amount  of 
f4,000.  The  complaint  prayed  for  both 
legal'and  equitable  relief  in  damages.  To 
this  count  the  defendant  demurred,  the 
court  overruled  the  demurrer,  and  by  a 
bin  of  exceptions  the  question  whether 
that  decision  was  right  is  hrongbt  before 
this  court.  On  the  trial  below,  for  the 
purpose,  among  other  things,  of  proving 
the  allegations  of  the  complaint  as  to  said 
promises  and  assurances  of  Talcott,  the 
plaintiff  offered,  in  connection  with  other 
evidence,  the  declarations  of  Talcott  made 
at  divers  times  during  the  time  the  plain- 
tiff was  so  expending  money  on  said  real- 
estate  Improvements,  and  before  and  after 
Talcott's  marriage,  showing,  or  tending 
to  show,  "an  understanding,  as  between 
Talcott  and  the  plaintiff,  that  any  ex- 
penditures the  plaintiff  might  incur  in  the 
Improvement  of  the  property  would  be 
compensated  by  the  property  coming  ta 
the  wife  and  children  of  the  plaintiff,  and 
that  said  Talcott  knew  that  the  expendi- 
tures made  by  the  plaintiff  were  made  be- 
cause the  plaintiff  relied  upon  his  promise 
as  to  such  disposition  of  his  property^ 
and,  knowing  this,  permitted  and  en- 
couraged the  plaintiff  to  make  such  ex- 
penditures." To  this  evidence  the  defend- 
ant objected, on  the  ground  that  such  dec- 
larations constituted  a  parol  promise  to 
devise  real  estate,  and  claimed  that  such 
promise  was  within  the  statute  of  frauds^ 
and  that  evidence  of  it  was  inadmissible. 
The  court  excluded  the  evidence. 

We  will  first  consider  whether  the  court 
erred  in  overruling  the  demurrer  to  the 
second  count.  The  defendant  says,  in  the 
first  place,  that  this  count  sets  forth  nO' 
cause  of  action,  inasmuch  as  the  promise 
alleged, namely,  to  leave  the  real  estate  to 
the  plaintiff's  wife  and  children,  is  with- 
out consideration  and  void,  and  there  la 
no  nllegatlon  of  any  promise  made  by  Tal- 
cott to  pay  any  part  of  the  expenses  in- 
curred by  the  plaintiff  in  making  the  im- 
provements. If  the  cause  of  action  relied 
upon  in  this  count  is  founded  upon  any 
promise  or  assurance  of  Talcott  as  a  con- 
tract or  agreement  to  so  leave  the  real 
estate  or  to  pay  for  part  of  the  improve- 
ments,  then  this  objection  is  well  taken. 
No  consideration  for  any  such  promise  la 
stated,  and  upon  the  facts  set  Forth  it  is 
difficult  to  see  how  one  can  be  inferred. 
Indeed,  the  cause  of  action  seems  based, In 
part  at  least,  on  the  fact  that  the  promise 
or  assurance  madebyTalcott  to  theplain- 
tiff  was  without  consideration,  and  could 
not,  therefore,  be  enforced  as  a  contract, 
either  at  law  or  in  equity.  The  question, 
then,  of  consideration  for  the  promise  or 
as.surance  alleged,  may  be  laid  out  of  the 
case,  because  the  right  to  recover,  it  any 
exists,  does  not  depend  upon  that  ques- 
tion. And  this  is  also  true  of  the  objec- 
tion that  Talcott  never  promised  to  pay 
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for  any  part  of  the  Improvements  to  tbe 
real  estate.  The  action,  so  far  as  tbe 
coun  t  in  q  uestion  Is  concerned,  is  not  found- 
ed npon  any  agreement  of  Talcott  to  pay 
for  the  improvements  as  such.  The  plain- 
tUt  claims  no  damages  for  the  breach  of 
any  such  agreement,  and  is  not  seeking  to 
enforce  nny  such  agreement,  and  therefore 
it  was  unnecessary  to  allege  one.  So  tar, 
then,  as  these  objections  are  concerned, 
the  demurrer  was  properly  oTerrnled. 

In  tbe  second  place,  the  defendant  says 
that  If  this  count  be  regarded  as  founded 
upon  the  wrongful  and  fraudulent  con- 
duct of  Talcott,  still  it  is  demurrable  "  be- 
cause the  allegations  therein  do  not  show 
any  fraud."  Of  course  it  is  never  suffl- 
cient  merely  to  allege  fraud  without  set- 
ting forth  the  factsconstltnting  tbe  fraud. 
But  here  the  facts  as  to  tbe  conduct  of 
Talcott  In  the  premises,  and  how  that 
conduct  has  injured  the  plaintiff,  are  fully 
set  forth.  No  actual  fraud  or  evil  design 
in  making  the  promise  and  assurance  is 
alleged,  but  if  the  facts  stated  bring  the 
conduct  of  Talcott  within  the  definition 
of  what,  for  want  of  a  better  name, 
courts  of  equity  call  "constructive fraud," 
that  is  sufficient,  whether  the  word 
"fraud"  be  used  or  not.  We  think  the 
second  countstates  such  a  ease.  In  many 
cases  where  a  vendee  of  land  has  entered 
into  possession,  under  a  contract  not  en- 
forceable by  reason  of  the  provisions  of 
the  statute  of  frauds,  and  in  good  faith 
has  made  valuable  improvements  thereon, 
and  afterwards  the  vendor  refused  or  was 
unable  to  convey,  courts  of  equity  have 
decreed  specific  performance,  on  the 
ground  that  to  allow  the  statute  to  be  set 
up  in  such  cases  "  would  amount  to  prac- 
tlcinga fraud. "  Browne, St. Frauds, §§437, 
447,  448,  and  cases  cited.  And  a  principle 
analogous  to  this  is  applied  in  cases  of  a 
parol  promise  to  give  lands,  upon  the 
faith  of  which  possession  is  taken  and  im- 
provements made,  although  in  such  cases 
there  is  no  contract  at  all  for  the  breach 
of  which  damages  could  be  given.  Id.  § 
491a;  Freeman  v.  Freeman,  43  N.  T.  84; 
Kurta  V.  Hlbner.  55  111.  ftl4;  Hardesty  v. 
Richardson,  44  Md.  617;  Lee  v.  Carter,  62 
Ind.  342;  Story  v.  Black,  5  Mont.  26,  1 
Pac.  Rep.  1.  And  in  such  cases  where,  for 
any  reason,  courts  of  equity  cannot  de- 
cree specific  performance,  they  will  decree 
compensation  to  be  made  by  the  vendor 
to  the  vendee  for  the  fair  value  of  the  Im- 
provements. Browne,  St.  Frauds,  §§  119, 
490;  BIgelow,  Frauds,  446;  Worth  v. 
Worth,  84  111.442.  The  principle  applied 
in  such  cases  Is  that  where  one  party  by 
his  contract,  or  his  conduct  outside  of 
contract,  which  was  well  calculated  to 
mislead  another  relying  thereon,  does 
mislead  ■  him  to  bis  harm,  and  thereby  ob- 
tains an  unjust  and  unconscientious  ad- 
vantage over  the  latter,  he  will  not  be 
allowed  to  reap  the  benefit  of  his  wrong- 
doing. The  cause  of  action  in  such  cases 
is  not  the  refusal  to  perform  a  contract, 
or  keep  a  promise  or  engagement  upon 
which  another  relied,  but  it  Is  the  conse- 
quent unjust  infilctionof  loss  or  Injury  up- 
on one  party,  and  the  consequent  benefit 
and  advantage  resulting  to  the  other, 
from  the  violation  or  breach  of  a  faith 


and  confidence  which,  under  the  circum- 
stances, a  court  of  equity  deems  to  have 
been  rightly  reposed  in  him.  This  princi- 
ple Is  applicable  to  the  case  stated  under 
the  second  count.  Upon  the  fact  stated, 
the  decedent  by  his  conduct  gained  an 
unjust  advantage  at  the  expense  of  the 
plaintiff.  BIh  retention  or  alienation  to 
others  of  tbe  land,  with  all  Its  Improve- 
ments, to  the  amount  alleged  of  four 
thousand  dollars,  under  the  circnmstan- 
ces  set  forth,  inflicts  just  as  much  loss  and 
injury  upon  the  plaintiff,  and  enriches  the 
estate  of  tbe  decedent  just  as  much,  as  it 
such  loss  had  been  inflicted  or  advantage 
had  been  gained  by  the  perpetration  of  a 
positive  fraud.  We  think,  therefore,  that 
the  demurrer  to  tbe  second  count  was 
properly  overruled. 

This  brings  us  to  tbe  second  question, 
whether  the  court  erred  in  rejecting  the 
offered  evidence.  The  objection  made 
was  that  the  evidence  would  prove  or 
tend  to  prove  a  parol  promise  to  devisb 
lands,  which  promise  Is,  it  was  claimed, 
within  the  statute  of  frauds.  Whether 
such  a  promise  is  oris  not  within  the  stat- 
ute we  have  here  no  occasion  to  discuss. 
For  the  purposes  of  the  argument,  wa 
will  concede  that  the  declarations  of  Tal- 
cott, which  the  plaintiff  ofiered  to  prove, 
would  constitute  a  parol  promise  to  de- 
vi8eland,and  that  such  a  promise  is  with- 
in the  statute.  Obviously,  however.  If 
we  are  right  in  what  we  have  saidas  to 
th3  liatore  Of  this  action,  especially  as 
stated  in  tbe  second  count,  the  object  of  It 
is  not  to  enforce  a  contract  at  all,  either 
at  law  or  in  equity.  Had  the  plaintiff 
sought  to  recover  damages  for  the  breach 
of  the  promise  to  leave  the  real  estate  to 
his  wife  and  children  or  to  have  it  en- 
forced specifically,  and  had  offered  the  evi- 
dence to  prove  such  a  contract  for  such  a 
purpose,  tbe  objection,  on  the  concession 
we  have  made,  would  have  been  well  tak- 
en, if  the  action  be  regarded  as  one  at 
law,  and  perhaps,  olso,  if  it  be  regarded 
as  one  in  equity.  The  statute  is  just  as 
biuding  in  courts  of  equity  as  In  courts  of 
law,  but,  if  a  refusal  on  the  part  of  one 
party  to  carry  out  a  parol  contract  will 
work  a  fraud  upon  the  other,  equity  Will 
protect  the  latter  against  the  injustice. 
Bigelow,  Frauds, 446;  Browne, St. Frauds, 
6  119.  And  In  such  cases  the  party  seeking 
the  aid  of  a  court  of  equity  may  always 
prove  tbe  parol  agrrecment  for  the  pur- 
pose of  showing  the  fraud,  whether  it  be 
actual  or  constructive.  Busick  v.  Van 
Ness,  44  N.  J.  Eq.  82,  12  Atl.  Rep.  609; 
Walker  v.  Shackelford,  49  Ark.  503,  5  S. 
W.  Rep.  887.  But,  however  this  may  be, 
in  the  case  at  bar  the  evidence  ruled  out 
wtiB  not  offered  to  prove  a  contract  for 
the  purpose  of  having  it  enforced  either  at 
law  or  In  equity,  nor  really  to  prove  a 
contract  at  all.  In  offering  it  the  plaintiff 
was  merely  attempting  to  show,  as  part 
of  his  cause  of  action,  under  the  second 
count  at  least,  what  induced  him  to 
spend  his  money  for  permanent  improve- 
ments on  the  land  of  another,  and  upon 
what  conduct  of  the  decedent  he  reUed  In 
so  doing.'  In  asking  the  aid  of  a  court  of 
law  or  of  equity,  it  was  not  enough  for 
the  plaintiff  to  show  that  he  had  expend- 
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ed  bis  money  tor  snch  permanent  Improve- 
mentfi  with  the  ktinwlediee  or  acquiescence 
of  Talcott,  or  in  the  nnfounded  and  un- 
warranted hope  or  expectation  that  Tal- 
cott would  convey  or  devise  the  lands, 
or  suffer  them  to  go  by  law,  to  the  plain- 
tiB's  wife  and  children.  He  must  show 
that  be  made  the  expenditures  solely  or 
largely  upon  tbe  faith  of  Talcott's  con- 
duct and  assurances;  that  under  the  cir- 
cumstances he  had  a  right  to  rely  thereon ; 
and  that  Talcott  knew  they  were  being 
so  made.  If  hecould  showthat  hisexpend- 
Itures  were  so  made,  then  it  might  fol- 
low, upon  the  oth«r  facts  to  be  shown  in 
the  case,  that  the  subsequent  conduct 
of  Talcott,  by  which  he  retained  both  the 
land  and  the  value  of  the  Improvements  as 
well,  worked  a  fraud  upon  the  plaintiff, 
and  caused  him  loss  and  injury,  for 
which  a  court  of  equity  at  least,  taking  ac- 
count of  all  the  circumstances  as  between 
the  plaintiff  and  Talcott,  would  furnish 
bim  redress. 

This  would  bring  the  case  at  bar  clearly 
within  tbe  principle  heretofore  stated, 
wbicb  courts  of  equity  apply  in  cases 
where  there  Is  no  contract  to  convey,  but 
only  a  promise  to  give  land,  in  v^hicb  case 
no  action  would  lie  upon  the  promise.  As 
we  have  seen  in  such  cases,  If  a  party  rely- 
ing upon  such  a  promise  enters  upon  the 
land  and  makes  permanent  improvements 
thereon,  even  If  solely  for  his  own  benefit, 
and  is  afterwards  turned  out  by  the  other 
party,  a  court  of  equity  will  decree  fair 
compensation  for  tbe  improvements,  al- 
though in  such  case  there  might  perhaps 
be  no  redress  at  law.  See  the  authorities 
heretofore  cited  upon  this  point.  In  the 
case  at  bur,  so  far  as  we  can  see  from  the 
pleadings  and  finding,  Talcott  never  con- 
templated paying  for  any  part  of  tbe  Im- 
provements. Under  these  circumstances, 
tbe  plaintiff  has  perhaps  noremedyat  law, 
and,  tor  aught  we  know,  has  no  adequate 
and  complete  remedy  without  the  aid  of  a 
court  of  equity.  We  think  be  has  such  a 
remedy  in  equity,  and  that  the  second 
count  of  his  complaint  sets  up  an  equita- 
ble cause  of  action.  If  upon  tbe  hearlug  it 
shall  appear,  as  tbe  defendant  claims, 
that  under  all  the  circumstances  the 
plaintiff  has  been  more  than  repaid  for 
nil  bis  expenditures  upon  Talcott's  proper- 
ty, a  court  of  equity  can  do  full  and  com- 
plete justice  between  tbe  parties,  and  pro- 
tect tbe  interests  of  all  concerned.  Tbe 
plaintiff  was  entitled  to  the  evidence  of- 
fered, and  the  court  below  erred  In  reject- 
ing it.  Tbe  judgment  is  reversed,  and  a 
new  trial  is  granted.  Tbe  other  Judges 
concnr. 


(to  Conn.  65) 

BBZBZINSKI  V.  TiBRNBT. 

(Supreme  Cowrt  oj  Errors  of  ConnecUeut.   Jan. 
5,  1891.) 

Assault  and  Battebt  —  Fleadiho  asd  Pboof— 
Special  Damaoes. 

1.  In  an  action  for  damages  under  a  com- 
plaint alleging  that  defendant  assaulted  plaintiff 
and  beat  him  with  a  cane,  proof  is  admissible 
tiMt,  while  defendant  was  beating  plaintiff  with 
tbe  oane,  he  also  pushed  him  against  a  car,  there- 
by injuring  bim. 

3.  Whether  damages  from  a  fistula  resulting 
from  being  pushed  against  the  car  are  special 


damages,  whloh  should  have  been  averred,  will 
not  be  considered,  where  defendant  not  only  did 
not  raise  the  point  at  tbe  trial,  bnt  by  request- 
ing a  charge  that,  "if  tbo  fistula  was  not  the  or- 
dinary, natural  result  of  the  blow,  the  plaintiff 
cannot  recover  for  this  injury, "  admitted  that, 
if  it  was  the  natural  result,  plaintiff  could  re- 
cover, and  also  that  the  lory  was  the  proper  tri- 
bunal to  determine  the  question  as  one  of  fact. 

Appeal  from  district  court  of  Water- 
bury;  Bbadstrebt,  Judge. 

Action  by  Miecyslos  J.  Brzezlnski 
against  Dennis  H.  Tierney  for  damages 
tor  an  assault  and  battery.  From  a  Jadg- 
mentfor  plaintiff,  defendant  appeals. 

J.  O'Neill,  C.  W.  Gillette,  and  a.  E. 
Terry,  for  appellant.  E.  F.  Cole,  for  ap- 
pellee. 

LooMis,  J.  This  action  was  brought  to 
recover  damages  for  an  assault  and  bat- 
tery. The  complaint  alleges  that,  at  a 
time  and  place  mentioned,  tbe  defendant 
assaulted  the  plaintiff  and  beat  him  with 
a  cane;  that  the  plaintiff  was  then  In 
business,  earning  $10  a  day;  that  said 
battery  injured  him  severely,  and  disabled 
him,  and  will  disable  him  for  three  mouths, 
from  attending  to  bis  business;  and  that 
be  was  compelled,  and  will  be  compelled, 
to  pay  one  hundred  dollars  for  medicines 
and  medical  care  and  attendance,"  etc. 
The  defendant  pleaded  the  general  issue 
only,  and  tbe  case  was  tried  to  tbe  jury  in 
the  district  court  of  Waterbury,  and  re- 
sulted in  a  verdict  for  tbe  plaintiff  to  t^ 
cover  $225  damages.  Tbe  finding  of  the 
court,  so  far  as  Is  necessary  to  present  the 
questions  raised  by  the  appeal,  is  as  fol- 
lows: "On  July  17,  1889,  while  the  plain- 
tiff was  engaged  in  conversation  with  one 
David  David,  the  defendant,  armed  with  a 
loaded  revolver,  and  with  a  heavy  walk- 
ing stick  in  bis  band,  purchased  by  him  the 
evening  before,  stole  up  to  the  plaintiff, 
unobserved  by  bira,  and  without  warning 
or  outcry  struck  tbe  plaintiff  several  pow- 
erful blows  on  the  bead  with  the  stick  In 
question.  The  plaintiff,  bewildered  and 
dazed,  grappled  with  the  defendant,  wlio 
pushed  him  backwards  with  considerable 
force  against  the  platform  of  a  horse-car 
standing  near  tbe  scene  of  conflict.  In  the 
mean  time  showering  blows  on  bis  head 
and  shoulders.  The  plaintiff's  buttocks 
came  In  contact  with  one  of  the  iron  pro- 
jections of  the  car  platform  with  such  vlo- 
ence  as  to  cause  a  red  bruise,  resulting  in 
considerable  pain.  By-standers  interfered, 
and  separated  tbe  dssailant  and  his  vic- 
tim. A  minute  later  the  defendant  tried 
to  force  himself  from  the  party  leading 
bim  away  in  order  to  go  buck,  and,  as  he 
expressed  it,  'Do  him  up,'  referring  to 
the  plaintiff.  The  plaintifi  was  cut  and 
bruised  about  tbe  head  and  shoulders,  and 
for  several  days  he  suffered  considerable 
pain  at  the  point  where  he  came  in  con- 
tact with  tbe  car  platform.  By  bathing 
and  treatment  the  external  effects  of  the 
blows  disappeared,  while  the  pain  re- 
mained, increasing  in  intensity,  until  he 
sought  a  physician  for  relief.  On  the  first 
examination  the  physician  pronounced  it 
hemorrhoids,  but  afterwards  confessed  to 
having  been  mistaken  in  his  diagnosis, 
and  pronounced  it  a  fistula  or  abscess, 
from   wbicb  be  suffered  much  paiu,  with 
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loss  of  sleep  and  inability  to  work  for  six 
monttis  after  tbe  assanlt.  Considerable 
evidence  was  offered  by  both  sides,  pro 
and  eoB,  as  to  whether  the  blow  against 
the  car  platform  did  or  did  not  cause  a 
Sstvla.  All  the  foregoing  evidence  was 
offered  and  received  by  the  court  and  jury 
without  objection  by  either  party.  The 
defendant  asked  the  court  to  charge  the 
Jury  as  follows:  'This  plaintiff  alleges 
that  the  defendant  beat  btni  with  a  cane. 
There  is  no  allegation  that  he  was  pushed 
against  the  car,  and  that  he  was  Injured 
thereby.  He  cannot  recover  for  an  injury 
received  by  being  pushed  against  the  car. 
If  the  Satala  was  not  the  ordinary,  nat- 
oral  result  of  the  blow,  the  plaintiff  can- 
not recover  for  this  Injury,  for  It  is  not  al- 
leged In  the  complaint.'  " 

The  questions  for  review  must  be  con- 
fined to  the  two  points  contained  in  the 
defendant's  requests  to  charge  thejnry, 
namely:  First,  that  the  plaintiff  cannot 
recover  for  an  injury  received  by  being 
pushed  against  the  car;  second,  that,  if 
the  f stain  was  not  the  ordinary  natural 
result  of  tbe  blow,  the  plaintiff  cannot  re- 
cover for  the  injury.  The  court  charged 
tbe  jury  as  follows  upon  the  second  point: 
"That  unless  they  found  as  a  fact  that 
the  Sstula  was  the  ordinary  and  natural 
result  of  the  blow  received  during  the  as- 
sault when  the  plaintiff  came  in  contact 
with  the  car  platform,  they  must  not  con- 
sider that  part  of  the  plaintiff's  evidence 
as  having  any  bearing  whatsoever  on  the 
question  of  damages;  moreover,  that  the 
borden  of  proving  this  connection  was 
upon  the  plaintiff;  that  thedefendant was 
only  liable  to  the  plalntiiT,  if  liable  at  all, 
for  the  direct  and  natural  consequences  of 
tbe  assault;  and  that,  If  they  should  find 
from  the  evidence  offered  In  rein  tlon  to  the 
Sstnia  that  it  was  not  the  natural  and  di- 
rect consequence  resulting  from  the  blow 
against  the  car,  tbia  evidence  should  be 
dismissed  from  their  minds  in  considering 
the  case  or  in  assessing  damages  against 
thedefendant."  It  will  bo  seen  that  there 
is  a  strlklngslmilarity  between  tbe  request 
and  tbe  charge.  Both  are  identical  as  to 
the  principle  of  la  w  to  be  applied,  namely, 
that  in  an  action  for  assault  and  battery 
the  plaintiff  is  entitled  to  recover  the  dam- 
ages ordinarily  and  naturally  resulting 
from  the  act  complained  of,  although  the 
complaint  contains  only  the  allega-tion  of 
general  damages.  Both  deal  with  the  di- 
rect and  proximate  cause  of  the  Ustula  as 
an  element  of  damage.  Both  assert  that, 
if  the  fistula  was  not  the  direct  and  nat- 
ural result  of  the  assault  and  battery, 
there  can  be  no  recovery  on  that  account, 
and  both  agree  that,  if  it  was  the  direct 
and  natural  result,  it  was  a  proper  ele- 
ment of  damage  for  the  jury  to  consider. 
The  fact  that  the  defendant  adds  us  a  rea- 
son for  the  proposition  contained  in  the 
request  that  tbe  complaint  contains  no 
all^atlon  as  to  the  fistula  is  entirely  im- 
material, as  furnishing  any  basis  for  a  dis- 
tinction between  the  request  and  the 
charge.  The  only  possible  distinction  re- 
lates to  the  cause  of  tbe  fistula  under  the 
limitations  of  the  complaint.  The  defend- 
ant says  it  must  have  come  from  the  blow, 
wbicb,  of  course,  means  the  assault  and 


battery,  and  Is  correct.  The  court  said 
the  injury  must  have  come  from  the  "as- 
sault, by  which  the  court,  as  appears 
from  the  context,  meant  assault  and  bat- 
tery, and  which  is  identical  in  meaning 
with  the  defendant's  proposition,  as  mat- 
ter of  law.  But  the  court,  in  applying 
the  agreed  principle  of  law  to  the  facts  of 
tbe  case,  i^eaks  of  the  result  of  "the  blow 
received  during  the  assault,  wbeu  the 
plaintiff  came  in  contact  with  the  car 
platform."  On  the  other  hand,  the  de- 
fendant, as  we  Infer  from  his  first  request, 
(for  tbe  second  request  is  silent  on  that 
point,)  would  restrict  the.  source  of  the 
injury  to  the  blow  from  the  cane,  because 
that  is  the  only  battery  specially  men- 
tioned In  the  complaint.  Is  there  good 
ground  for  any  such  distinction? 

It  is  to  be  observed,  in  the  first  place, 
that  the  defendant  did  not  object  to  the 
evidence  as  to  tbe  thrusting  of  the  plain- 
tiff against  the  car,  and  as  to  the  fistula 
claimed  to  have  resulted  from  it.  Then 
the  act  of  thrusting  the  plaintiff  against 
the  car  was  In  fact  as  truly  a  part  of  the 
assanlt  and  battery  as  the  beating  with 
tbe  cane.  Tiie  court  finds  that  "the  de- 
fendant pushed  tbe  plaintiff  with  consid- 
erable force  against  the  platform  of  a 
horse-car  standing  near  the  scene  of  con- 
flict, and  in  the  mean  time  continued  to 
shower  blows  on  the  plaintiff's  head  and 
shoulders."  So  it  was  all  one  transac- 
tion,— one  assault  and  battery;  and,  un- 
less the  plaintiff  can  recover  for  the  whole 
in  this  action,  he  is  remediless.  If,  then, 
the  defendant  would  take  any  benefit 
whatever  from  any  difference  between  his 
request  and  the  charge  as  given,  he  must 
show  that  the  court  should  have  held 
that  there  was  a  technical  variance  be- 
tween the  allegations  and  the  proof  as  to 
the  mere  extent  of  the  battery.  In  refer- 
ence to  this  It  is  suggested,  first,  whether 
the  defendant,  not  having  objected  to  the 
evidence,  can  now  have  the  full  benefit  of 
it  by  his  requfst  to  charge  the  jury.  But, 
before  coming  to  that  question,  we  will 
consider  another  that  lies  back  of  it,  and 
may  render  a  discussion  of  the  first  un- 
necessary; namely,  in  an  action  for  as- 
sault and  battery,  is  it  necessary  to  al- 
lege In  the  complaint  aU  the  separate  acta 
of  violence  done  by  the  defendant  during 
one  continuous  assault.  In  order  to  have 
the  benefit  of  them  in  the  proof?  "It  Is 
well  settled  that  an  indictment  forassault 
and  battery  need  not  describe  the  instru- 
ment used,  and  error  In  the  description  is 
not  a  material  variance.  Upon  an  Indict- 
ment alleging  shooting  and  striking  with 
a  gun,  a  conviction  upon  evidence  of  beat- 
ing with  a  stone  was  sustained.  Ryan  v. 
State,  52  Ind.  167.  Even  in  indictments 
for  murder,  where  the  injury  Is  specifically 
aet  forth,  it  Is  sufficient  if  the  proof  agree 
with  the  allegation  In  its  substance  and 
generic  character.  Thus,  If  the  allegation 
be  that  death  was  caused  by  stabbing 
with  a  dagger,  and  the  proof  be  of  killing 
by  any  ouier  sharp  instrument,  or  if  it 
be  alleged  that  the  death  was  caused  by 
a  blow  with  a  club,  or  by  a  particular 
kind  of  poison,  or  by  a  particular  manner 
of  suffocation,  and  the  proof  be  of  kill- 
ing by  a  blow  given  with  a  stone  or  any 
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other  substance,  or  by  a  different  kind  of 
poison,  or  another  manner  of  uaffocatibn, 
It  Is  BuflScient,  lor,  as  Lord  Coke  ob- 
serves, tbe  eyldence  agrees  with  the  effect 
of. the  indictment,  and  so  the  variance 
from  tbe  circumstances  Is  not  material." 
8  Greeul.  Ev.  §  140.  In  People  v.  Colt.  3 
Hill,  432,  it  was  held  that  if  the  charge 
be  of  murder  by"cuttinsr  with  a  hatchet," 
or  by  "striking  and  cutting  with  an  in- 
strument unknown, "evidence  may  be  giv- 
en of  shooting  with  a  pistol.  It  such  tech- 
nicalities are  discarded  where  libercy  and 
lite  are  at  stake,  surely  they  cannot  pre- 
vail in  a  civil  action  for  damages  merely. 
In  1  Swift,  Dig.  bide  p.  640,  in  reference  to 
the  civil  action  for  assault  and  battery,  it 
is  said:  "It  is  not  necessary  to  describe 
with  particularity  tbe  assault,  the  bat- 
tery, or  the  wounds  received;  it  is  suffi- 
cient to  allege  an  assault,  battery,  and 
striking,  and  tbe  circumstances  may  come 
out  in  the  proof."  In  1  Wat.  Tresp.  222, 
under  tbe  head  of  "Assault  and  Battery," 
it  is  said :  "  When  the  assault  consists  of 
a  series  of  acts  of  violence  following  one 
anotlier.  so  aa  to  constitute  one  contin- 
ued wrontiful  act.  tbe  various  acts  of  vio- 
lence may  be  proved  as  constituting  one 
continuing  trespass."  The  defendant  sure- 
ly can  expect  no  greater  favor  than  that 
we  should  apply  to  this  coniplaiut.  and 
the  quesUon  arising  under  it,  ttie  principle 
applicable  under  the  strict  requirements 
for  criminal  indictments;  and,  if  we  ap- 
ply tbe  same  test,  it  must  be  apparent 
that  the  battery  proved  is  of  tbe  same 
generic  character  as  the  battery  alleged, 
for  there  can  be  no  difference,  in  principle 
or  in  effect,  between  an  act  that  hurls  an 
object  against  the  person  of  another, 
and  an  act  that  hurls  tbe  person  against 
'Uie  object.  In  either  case,  the  responsible 
actor  delivers  a  blow,  and  must  answer 
tor  its  ordinary  and  uatural  results. 

The  burden  of  the  defendant's  brief  is 
that  special  damages  must  be  averred  in 
the  complaint  in  order  to  justify  a  recov- 
ery for  them.  This,  as  a  legal  position,  is 
correct.  But  in  assuming  this  position 
the  defendant  departs  widely  from  the 
question  which  he  made  in  the  court  be- 
low. In  order  to  make  the  rule  now  in- 
voked applicable,  he  should  have  claimed 
before  tbe  trial  court  that  if  the  injury  re- 
sulted in  a  fistula  the  damage  so  far  must 
necessarily  be  special.  But  he  made  no 
each  claim.  On  tlie  contrary,  his  request 
to  the  court  to  charge  the  jury  that,  "it 
tbe  Ustala.  was  not  the  ordinary,  nat- 
ural result  of  the  blow,  the  plaintiff  can- 
not recover  for  this  Injury,"  necessarily 
admitted  tlmt  if  the  fistula  was  the 
ordinary  and  natural  .result  of  the  blow 
the  plaintiff  could  recover,  even  as  the  dec- 
laration then  stood.  The  request  also  in- 
volved anadmlsHlon  that  tiiejury  was  the 
proper  tribunal  to  determine  the  question 
as  one  of  fact.  The  court  was  not  asked 
to  rule  that  damage  from  the  Ostiila, 
must  be  treated  as  special  damage.  We 
will  not,  therefore,  further  discuss  the 
question  now  first  raUed  in  this  court. 
The  defendant  by  his  request  induced  the 
court  to  submit  the  question  to  tbe  Jury, 
and  to  make  their  verdict  turn  upon  the 
point  whether  tbe  Qatula  was  tbe  ordina- 


ry and  uatural resnltottheblow.and, hav- 
ing done  so,  he  must  abide  the  conse- 
-queucea.  In  thus  disposing  of  the  ques- 
tion we  do  not  intend  to  intimate,  or 
authorize  the  Inference, that  it  theclaim  as 
to  special  damage  had  been  made  in  the 
court  below  the  result  in  this  court  would 
have  been  different.  We  design  simply  to 
leave  the  point  undecided.  Theother  ques- 
tion presented  by  tbe  defendant's  request 
to  charge  was  whether  the  plaintiff  could 
recover  for  any  Injury  received  by  being 
pushed  against  the  car,  upon  which  the 
court  charged  the  jury  as  follows:  "It 
the  defendant  assaulted  the  plaintiff  while 
the  plaintiff  was  in  close  proximity  to  the 
car,  and,  in  the  struggle  that  ensued,  if 
the  plaintiff  came  in  contact  with  tbe  car, 
nltber  in  attempting  to  escape  from  the 
defendant,  or  by  being  pushed  against  the 
car  by  the  defendant,  the  jury  could  take 
Into  consideration,  in  aggravation  of 
damages,  any  injury  which  the  plaintiff 
sustained  by  reason  of  so  coming  in  con- 
tact with  the  car. "  Our  previous  discus- 
sion contains  a  full  answer  to  this  ques- 
tion, so  far  as  it  shows  that  the  act  of 
thrusting  the  plaintiff  against  the  car 
sliould  be  shown  as  a  part  of  the  assault 
charged;  but  to  justify  thechurgeas  given 
it  is  not  necessary  to  go  so  far  as  that, 
for  it  will  be  seen  that  the  court  allowed 
this  act  to  be  shown  only  in  aggrava- 
tion of  the  damages,  and  not  as  a  distinct 
ground  for  the  recovery  of  damages. 
There  is  no  rule  of  law  more  firmly  es- 
tablished than  that,  under  a  complaint  for 
assault  and  battery  demanding  general 
damages  only,  all  tbe  attending  acts  and 
circumstances  which  accompany  and  give 
character  to  tbe  assault  may  be  given  in 
evidence  to  enhance  the  damages.  There 
was  no  error  in  the  rulings  complained  of. 
Tbe  other  Judges  concur. 


(CO  Conn,  a) 
Appeal  of  BuBU 

(Supreme  Court  of  Error*  of  ConmecMcut.   Jan. 

6,1891.) 

BxBOOTOKS— Sals  o*  Lands— Fowxb  ov  Pbobats 

COUBT — RSTBOACTIVli  LiAWS. 

1.  Under  Gen.  8t  Conn.  1 600,  which  provides 
ttiat  the  court  of  probate,  upon  tbe  application 
of  an  executor,  may,  in  its  discretion,  order  the 
sale  of  tbe  wbole  or  any  part  of  the  decedent's 
real  estate,  and  if,  after  the  payment  of  aU 
charees,  "a  bIiTdIus  remains,  the  same  shall  be 
divided  *  *  *  in  the  same  manner  as  such 
real  estate  would  have  been  divided  If  the  same 
had  not  been  sold, "  an  order  of  sale  will  not  be 
disturbed  when  it  is  only  a  question  as  to  what 
portion  of  the  proceeds  creditors  are  entitled. 

2.  An  estate  In  course  of  settlement  is  sub- 
ject to  tne  enactment,  although  jurisdiction  was 
acquired  before  its  passage. 

Case  reserved  from  superior  coorC,  Mew 
Haven  county. 

J.  W.  Alllug,  G.  E.  Terry,  and  L.  F.  Bur- 
pee, for  appellant.  S.  W,  Kellogg  and  J. 
P.  Kellogg,  for  appellees. 

Torrance,  J.  This  case  comes  before 
us  upon  a  reservation.  The  appeal  was 
taken  from  two  orders  or  decrees  of  the 
court  of  probate  for  the  district  of  Water- 
bury,  made  In  the  settlement  of  the  estate 
of  Philo  Brown,  deceased.  The  adminis- 
trator with  the  will  annexed  made  a  re- 
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turn  to  the  probate  court,  showing  tb« 
e:cl8teuce  of  certain  unpalO  claims  againat 
the  estate,  and  also  made  application  for 
an.  order  to  sell  all  the  remaining  person- 
al and  real  estate  thereof.  The  probate 
court  ordered  the  acceptance  of  the  re> 
turn,  and  granted  an  order  in  accordance 
with  the  prayer  ol  the  application.  The 
appellant,  who  is  a  daughter  of  the  de- 
ceased, claiming  an  interest  in  the  real  es- 
tate ordered  to  be  sold,  appealed  to  the 
snperior  court  from  both  of  the  orders. 
The  only  questions,  howeyer,  made  upcm 
the  appeal  or  reserved  for  the  advice  of 
this  court,  relate  to  the  order  of  sale  of 
the  real  estate. 

One  of  the  questions  arising  upon  the 
finding  of  tacts  made  by  the  superior  court 
In  the  case  is  whether  the  appellant  has 
any  such  interest  in  the  real  estate  or^ 
dered  to  be  sold  as  entitled  her  to  take  an 
appeal.  The  administrator  with  the  will 
annexed  claims  that  under  the  will  of  Phl- 
lo  Brown  the  appellant  has  no  interest 
whatever  in  said  real  estate.  On  the 
other  hand,  the  appellant  claims  that  el- 
tber  as  heir  at  law  of  her  father,  or  under 
bis  will,  she  has  such  an  interest  as  enti- 
tles her  to  take  the  appeal.  In  the  view 
we  take  of  the  case  It  will  be  unnecessary 
to  decide  this  question,  and,  in  the  discus- 
sion of  the  other  questions  Involved,  we 
will,  tor  the  purposes  of  the  argument 
merely,  assume  that  she  has  sucb  an  in- 
terest. The  statute  under  which  this  or- 
der of  sale  was  made  gives  the  court  of 
probate,  upon  the  application  ol  the  exec- 
utor or  administrator  of  any  deceased 
person  whose  estate  is  In  settlement  In 
such  court,  power  in  its  discretion  to  "or- 
der the  sale  of  the  whole  or  a  part  of  any 
real  estate,  or  an  undivided  interest  there- 
in, in  sucb  manner  and  upon  such  notice 
as  It  shall  judge  reasonable;"  and  to  di- 
vide or  distribute  the  surplus, it  any,  after 
paying  the  debts,  "in  the  same  manner  as 
such  real  estate  would  have  been  divided 
or  distriboted  it  the  same  had  not  been 
sold."  Gen.  St.  §  600.  Did  this  section 
authorize  the  court  of  probate  in  its  dis- 
cretion to  make  the  order  in  question  here 
upon  the  facts  disclosed  by  the  record? 
We  think  it  did.  As  early  as  17828ucb 
courts  were,. by  an  act  of  the  legislature, 
empowered  to  sell  so  moch  of  the  real  es- 
tate of  a  deceased  person  as  should  be 
sufficient  to  pay  the  debts  and  charges, 
In  cases  where  the  debts  and  charges  al- 
lowed exceeded  the  value  of  the  personal 
estate.  Prior  to  that  time,  as  appears 
by  the  orders  for  such  pnrpose  scattered 
through  the  colonial  records,  such  a  pow- 
er had  been  exercised  by  the  legislature 
from  a  very  early  period.  The  power 
thus  confided  by  statute  to  the  courts  of 
probate  was,  down  to  a  comparatively  re- 
cent period,  very  strictly  limited  and 
guarded.  Prior  to  17R8  such  power  was 
limited  to  the  cases  mentioned  in  the  stat- 
ute, and  only  so  much  of  the  real  estate 
could  be  sold  as  would,  with  the  avail- 
able personal  estate,  be  sufSclent  to  pay 
the  debts  and  charges.  In  1788  an  act 
was  passed  giving  to  the  Judge  of  the  pro- 
bate court,  when  the  debts  and  charges 
could  not  t>e  fully  paid  out  of  tbe  person- 
al estate  "without  prejudice  to  tbe  wid- 


ow or  heirs,  by  depriTing  them  of  their 
necessary  stock  and  implements  of  farm- 
ing or  other  business  of  upholding  life," 
power  to  order  "  payment  of  such  part  of 
the  debts  and  charges  as  be  shall  judge 
reasonable,  by  disposing  of  the  land  or 
real  estate  for  that  purpose,  in  such  way 
and  manner  as  he  shall  judge  to  be  most 
equitable  and  beneficial  for  the  widow 
and  heirs  or  devisees  of  such  estate,  any 
law  or  usage  to  the  contrary  notwith- 
standing. "  Revision  1808.  p.  270,  c.  8,  S  1. 
This  provision  was  continued  upon  the 
statute  l>ook  in  substantially  the  same 
form  down  to  the  Revision  of  1866,  in 
which  It  appears  as  section  48,  p.  412.  In 
1862  an  act  was  passed,  providing  that, 
if  the  appraised  value  of  the  real  estate  in 
the  inventory  of  any  estate  should  exceed 
the  amount  of  the  debts  and  charges  spec- 
ified in  any  order  of  sale,  the  administra- 
tor or  executor  might  apply  in  writing  to 
the  court  of  probate,  describing  the  real 
estate  proposed  to  be  sold  under  the  or- 
der, alleging  that  the  real  estate  could 
not  be  beneficially  divided;  and  it  the 
court,  after  a  hearing,  found  tbe  allega- 
tion true,  it  might  order  the  sale  of  the 
whole  or  a  part  or  an  undivided  interest 
of  such  real  estate,  and  divide  Or  distrib- 
ute the  surplus  proceeds  of  the  sale,  if  any, 
as  the  real  estate  would  have  been  di- 
vided or  distributed  if  it  had  not  been 
sold.  Pub.  Acts  1862,  c.  46.  In  1804  the 
court  of  probate  was  empowered,  in  or- 
der to  pay  debts  and  charges  or  legacies, 
to  order  the  sale  of  real  estate  instead  of 
personal,  if,  on  application  therefor  and 
bearing,  "it  shall  appear  to  said  court  to 
be  most  for  the  benefit  of  said  estate  that 
said  real  estate  should  be  sold  instead  of 
personal  estate."  Pub.  Acts  1864,  c.  83. 
In  the  Revision  of  1875  the  act  of  1788  does 
not  appear,  doubtless  for  the  reason  that 
the  cases  therein  provided  for  were  covered 
by  the  act  of  18B4.  Tbe  other  provisions 
referred  to  appear  in  the  Revision  of  1875, 
p.  394,  as  sections  86,  87,  and  88,  respect- 
ively. Section  86  furnished  tbe  general 
rule ;  sections  37  and  88  provided  for  ex- 
ceptional cases. 

The  first  exception  was  where  the  sale 
of  real  estate,  rather  than  personal,  might 
be  ordered ;  and  this  was  confined  to  eases 
where  the  court,  upon  application  and 
hearing,  found  that  sucb  a  course  would 
"  be  most  tor  the  benefit  of  those  interested 
In  the  estate. '  In  such  cases  tbe  court 
could  order  to  be  sold  only  so  much  of  the 
real  estate  as  might  be  necessary  to  pay 
the  debts,  legacies,  and  charges.  The  sec- 
ond exception  provided  for  cases  where  so 
much  of  the  real  estate  had  been  ordered 
sold  as  was  necessary  to  pay  debts,  and 
tbe  court  on  written  application  of  tbe 
executor  or  administrator  found  that 
such  real  estate  could  not  be  beneficially 
divided.  In  sucb  cases  thewhole,or  a  part 
of,  or  an  undivided  interest  in,  the  real  es- 
tate might  be  ordered  sold,  and  the  sur- 
plus proceeds  of  the  sale,  if  any,  divided  or 
dlRtribnted  as  tbe  land  would  have  been  it 
it  had  tiot  been  sold.  Tbe  act  of  1884 
(chapter  17)  extended  the  provisions  of 
section  88  (Revision  1875,  p.  3tf4)  to"an7 
real  estate  proposed  to  be  sold, "  without 
reference  'to  any  previous  order  of  sale 
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made  by  the  probate  court.  Tfans  the  law 
stood  when  the  act  o{  1885  (Pab.  Acts  1885, 
c.  110,  §  168)  was  passed,  which  appears  In 
the  Bevisloo  of  1888  as  section  600,  and  is 
hereinbefore  referred  to.  In  that  section 
the  various  provisions  with  reference  to 
the  sale  ol  real  estate  of  deceased  persons, 
heretofore  considered,  were  consolidated; 
and  In  making  such  consolidation  the 
power  of  the  court  of  probate  to  order 
such  sales  has,  we  think,  been  enlarged, 
rather  than  restricted.  If  before  It  could 
order  the  sale  of  a  sufficient  quantity  of 
such  real  estate  instead  of  personal  to  pay 
debts  and  legacies,  in  cases  where  It  found 
such  a  course  would  "  be  most  for  the  ben- 
efit of  those  Interested  in  the  estate, "it 
may  now,  "in  its  discretloo,"  order  the 
sale  of  the  whole  real  estate,  or  a  part  of 
it,  or  an  undivided  interest  therein,  with- 
out reference  to  the  amount  of  debts  or  leg- 
acies. And  if,  before  it  could  order  the  sale 
of  any. real  estate  proposed  to  be  sold,  or 
any  part  of  it,  or  undivided  Interest  there- 
in, to  pay  debts,  where  it  found  that  such 
real  estate  could  nut  be  beneficially  divid- 
ed, it  may  now  do  so  in  any  case  without 
specifically  so  finding,  and  in  its  discre- 
tion, witbont  regard  to-  any  previous  or- 
der of  sale  to  pay  debts,  and  whether  or 
not  there  Is  sufficient  personal  property 
to  pay  debts.  In  the  law  as  it  now  is, 
certain  of  the  former  provisions  and  re- 
Btrictlonsunder  which  this  power  could  be 
exercised  are  removed,  and  the  question 
whether,  and  under  what  circumstances. 
In  such  capes,  the  interest  which  any  de- 
cedent bad  In  any  real  estate,  assets  of 
the  estate,  shall  be  turned  into  money,  is 
left  to  the  sound  discretion  of  the  court,  to 
be  decided  after  a  hearing,  with  full  knowl- 
edge of  all  the  facts,  and  subject,  of 
course,  to  the  right  of  appeal,  as  in  other 
cases. 

The  appellant  claims  that,  if  the  act  of 
1885  wrought  any  changes  In  the  law  in 
respect  to  the  power  to  order  the  sale  of 
real  estate  of  deceased  persons, "  It  was  not 
Intended  that  the  law  should  retroact  and 
affect  the  rights  of  the  parties  as  they 
were  in  1880,  upon  the  death  of  Phllo 
Brown."  If  this  means  that.  In  cases 
pending  in  the  probate  court  when  the 
law  of  1885  took  effect,  the  court  thereaft- 
-er  could  not  act  under  the  new  law  in 
passing  orders  of  sale  of  real  estate,  then 
the  claim  is  without  fonndatJon.  As  soon 
as  the  present  law  went  into  effect  it  was 
the  only  law  upon  this  subject.  All  prior 
laws  were  repealed,  and  estates  then  in 
process  of  settlement  were  not  exempted 
from  its  operation.  After  it  went  Into 
effect,  such  orders,  if  they  could  be  made 
at  all,  must  be  made  under  the  provisions 
of  the  new  law.  It  can  hardly  be  serious- 
ly contended  that  the  court  of  probate 
was  powerless,  after  the  law  went  Into 
effect,  to  make  orders  for  the  sale  of  real 
estate  in  the  cases  of  estates  in  process  of 
settlement  at  that  time;  yet  this  is  what 
is  Implied  in  the  contention  of  the  appel- 
lant on  this  point.  The  act  is  not  retro- 
active in  the  sense  claimed,  but  it  did  ap- 
ply to  every  estate  in  settlement  in  which 
an  order  to  sell  real  estate  was  asked  for 
or  ordered,  after  it  went  into  effect.  In 
the  case  at  bar  the  debts  found  to  be  due 


and  unpaid  are  debts  of  the  estate,  and 
there  is  now  substantially  no  property  of 
the  estate  out  of  which  they  can  be  paid, 
except  the  property  ordered  to  be  sold.  The 
court  has  found  that  the  real  estate  can- 
not be  beneficially  divided  for  the  purpose 
of  sale,  and  it  is  also  evident  from  the 
facts  found  that  the  avails  of  all  the  re- 
maining property  will  be  far  from  suffi- 
cient to  pay  the  debts  in  full.  It  would 
seem,  therefore,  as  if,  under  such  circum- 
stances, the  probate  court  had  full  power 
to  make  the  order  in  question. 

It  is  claimed,  however,  that  upon  the 
facts  as  they  appear  of  record  the  court 
had  not  the  power  to  order  a  sale  of  the 
appellant's  Interest  In  the  real  estate. 
The  facts  upon  which  this  claim  is  based 
are  substantially  the  following:  The 
principal  executor  upon  the  estate  of  Phiio 
Brown,  who  was  a  son  of  the  deceased, 
was  also,  from  the  time  of  his  father's 
death  in  1880  until  May,  1884,  the  president, 
trt'asurer,  principal  owner,  and  manager 
of  Brown  &  Bros.,  a  corporation,  to  whom 
is  now  due  the  largest  of  the  unpaid  debts 
of  the  estate.  At  the  death  of  Philo 
Brown  the  value  of  his  personal  estate  ex- 
ceeded the  amount  of  all  his  debts  by 
about  VliOO.OOO.  Between  the  time  of  bis 
father's  death  and  May,  1884,  said  princi- 
pal executor  wrongfully  converted  to  bis 
own  use,  and  otherwise  wasted  and  squan- 
dered, substantially  all  of  the  personal  es- 
tate and  a  part  of  the  real  estate,  with- 
out paying  the  debts  now  found  to  be  due. 
The  executors  upon  the  estate  had  given 
bond,  with  surety  In  favor  of  the  estate, 
to  the  amount  of  950,000.  After  Brown  & 
Bros,  had  full  knowledge  that  its  presi- 
dent and  principal  manager  had, as  execu- 
tor, so  converted  and  squandered  the  per- 
sonal estate  without  paying  the  two 
principal  debts  now  due.  It  In  1884  released 
and  discharged  the  executors,  their  bonds- 
men, and  the  estate  from  all  claims  and 
demands  except  the  right  to  collect  its 
claim  of  over  9100,000  out  of  the  assets  of 
the  estate  which  then  remained,  which  in- 
cluded the  real  estate  now  ordered  to  be 
sold.  Upon  tbe  facts  found  the  appellant 
claims  that  her  interest  in  the  real  estate 
cannot  be  sold  to  pay  either  the  Brown  & 
Bros,  debt  or  the  savings  bank  debt,  now 
owned  by  the  trustee  in  insolvency  of 
Brown  &  Bros.  This  claim  may  mean 
either  that  her  interest  in  the  real  estate 
cannot  be  sold  for  such  purpose,  or  that 
the  avails  of  such  sale  representing  ber  in- 
terest cannot  be  applied  in  payment  of 
these  debts.  So  far  as  the  claim  of  the 
savings  bank  Is  concerned,  we  think  this 
claim  of  the  appellant,  In  either  aspect  of 
it,  is  untenable.  As  to  thlsclaim,the  trus- 
tee of  Brown  &  Bros.,  on  the  facts  found, 
stands  in  the  shoes  of  tbe  bank,  unaffect- 
ed by  any  transactions  between  Brown  & 
Bros,  and  the  former  executors.  This 
claim  amounts  to  about  f  20,000  or  more, 
and  for  aught  that  appears  tbe  property 
ordered  to  be  sold  may  not  be  worth  more 
than  enough  to  pay  it.  The  claim  that, 
so  far  as  this  claim  Is  concerned,  it  can  be 
collected  from  tbe  bondsmen,  furnishes  no 
good  reason  why  it  may  not  also  be  col- 
lected out  of  the  estate  by  the  sale  of  this 
real  estate.    The  existence  of  this  claim 
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alone  would  Justify  the  court  in  making 
the  order  of  sale,  upon  the  facts  here 
found,  under  the  present  law,  and  Indeed 
under  the  former  law.  As  to  the  debt  doe 
to  Brown  &  Bros.,  this  claim  of  the  appel- 
lant, if  It  means  that  her  Interest  in  the 
real  estate  cannot  be  sold,  is  also  untena- 
ble, if  we  are  right  In  our  view  of  the  pres- 
ent law.  Under  that  law  the  question 
whether,  and  under  what  circumstances, 
and  in  what  manner,  the  real  estate  of  a 
decedent  shall  be  turned  into  money,  ts  left 
to  the  discretion  ot  the  probate  court. 
Presumably,  in  ordinary  cases,  the  pro- 
ceeds of  such  a  sale  will  be  ]nst  as  valua- 
ble to  all  concerned  as  the  real  estate 
would  be  If  it  remained  unsold.  The  fact 
that  a  creditor  ot  the  estate  has  so  con- 
ducted himself  as  to  debar  him  from  the 
right  of  appropriating  to  the  payment  of 
his  debt  the  Interest  in  real  estate  which 
an  heir  or  devisee  has  in  common  with 
others,  furnishes  no  good  reason  why  the 
real  estate  should  not  be  sold  together  as 
a  whole,  if  it  cannot  be  beneficially  divided 
for  the  purpose  of  sale.  In  such  cases  we 
think  the  court  of  probate  has  the  power 
to  order  a  sale  if  it  sees  fit.  It  the  real 
claim  of  the  appellant  is  that  the  proceeds 
of  the  sale  of  her  interest  In  the  real  estate 
cannot  be  taken  to  pay  the  debt  ot  Brown 
&  Bros.,  the  answer  is  that  the  order  ap- 
pealed from  does  not  affect  that  question. 
Whether  and  in  what  manner  the  real 
estate  of  a  decedent  shall  be  turned  into 
money,  is  one  question  to  be  decided,  in 
view  ol  the  situation,  nature,  and  owner- 
ship of  the  property,  and  kindred  consid- 
erations. tVhat  disposition  shall  be  made 
of  the  proceeds  ot  the  sale  is  a  difter- 
ent  question,  to  be  decided  at  another 
time,  and  upon  other  considerations. 
Whatever  rights,  then,  the  appellant  may 
have  to  the  avails  ot  the  sale  ot  her  Inter- 
est in  the  real  estate,  are  preserved  to  her 
under  the  law  in  the  provision  tor  the  dis- 
tribution and  division  of  the  Avails  of  the 
sale,  and  can  be  fully  settled  and  protect- 
ed In  subsequent  orders  ot  the  court  of 
probate.  We  therefore  hold  that  the  court 
of  probate  had  the  power  to  make  the  or- 
der of  sale  in  question,  in  its  discretion, 
and  that,  so  far  as  the  record  discloses, 
that  discretion  was  exercised  without 
prejudice  to  the  claimed  rights  of  the  ap- 
pellant. The  superior  court  Is  therefore 
advised  to  dismiss  both  appeals.  The 
other  Judges  concur. 

«0  Conn.  71)  — — — 

DiLLABT  V.WUjCOX. 

(Supreme  Cowrt  of  Errors  of  CormecttcuU   Jan. 
19,1891.) 

Btatutb  of  Fratii>8-,Fkoi(i8e  to  Fat  Akothsb's 
Debt — ^Fobbbabakob  or  Tax-Bale. 
An  oral  agreement  of  a  mortgagee  of  per- 
sonal property  to  pay  tbe  taxes  of  the  mortgagor, 
if  tbe  collector  would  not  make  a  levy  upon  the 
mortgaged  property,  against  wlilch  he  had  no 
lien,  was  a  promise  to  pay  the  debt  of  another, 
within  the  meaning  of  the  statute  of  frauds,  and 
cannot  he  «iforced. 

Appeal  from  court  of  common  pleas, 
New  London  county;  Ckump,  Judge. 

Action  by  Charles  H.  Dlllaby  against 
Betsey  A.  Wilcox  upon  a  promise  to  pay 
the  taxes  ot  Gordon  Wilcox.    Judgment 


for  plaintiff.     Defendant    appeals.      Re 
versed. 

iS.  LucHS,  for  appellant.    J.  Halsey  and 
W.  A.  Briscoe,  for  appellee. 

Sbtmoub,  J.  Tbe  plaintiff  in  this  case 
was  collector  ot  taxes  for  the  town,  city, 
and  central  school-district  of  Norwich,  and 
had  in  his  hands  warrants  for  the  collec- 
tion ot  taxes  assessed  in  favor  ot  each  of 
them  upon  property  of  one  Gordon  Wil- 
cox. The  delendant  and  her  mother  were- 
the  administrators  ot  the  estate  of  Will- 
lam  Wilcox,  deceased,  and,  as  such,  held 
a  mortgage  on  certain  personal  property 
of  Gordon  Wilcox,  consisting  ot  printing 
presses  and  material  in  the  possession  of 
and  used  by  him  in  Norwich.  The  plain- 
tiff was  unable  to  procure  payment  ot  the 
taxes  from  Gordon  Wilcox,  and  applied 
to  the  defendant  for  the  payment  thereof, 
and  threatened  to  levy  upon  said  mort- 
gaged property  unless  they  were  paid. 
The  defendant  promised  the  plalutitt  that 
it  he  would  forbear  to  levy  upon  the  prop- 
erty she  would  pay  the  taxes  as  soon  as 
the  property  should  be  sold  under  the 
judgment  of  foreclosure  which  she  and  her 
mother,  as  administrators  aforesaid,  had 
obtained  upon  the  mortgage.  The  plain- 
tiff. In  consideration  ot  this  promise  of  tbe 
defendant,  promised  to  forbear,  and  did 
forbear,  to  levy  upon  the  property,  and 
the  same  was  sold  under  the  Judgment  of 
foreclosure,  and  was  bid  In  for  the  defend- 
ant. The  defendant,  after  the  sale,  refused 
to  pay  the  amount  of  the  taxes  to  tlie 
plaintiff,  and  they  have  not  been  paid. 
The  suit,  it  will  be  observed,  is  against 
Mrs.  Wilcox  personally.  No  pleadings 
subsequent  to  the  complaint  appear  to 
have  been  filed,  but  the  finding  shows 
that  the  defendant  denied  that  she  made 
the  promise  upon  which  tbe  action  was 
brought.  She  also  claimed  that  the  prom- 
ise declared  on  was  within  the  statute  of 
frauds,  and,  not  being  In  writing,  no  re- 
covery could  be  had  uponit;  and, further, 
that  there  was  no  consideration  for  the 
promise,  and  asked  the  court  so  to  rule; 
but  the  court  refused  so  to  do,  and 
rendered  judgment  for  the  plaintiff,  from 
which  the  defendant  appeals.  Was  the 
promise,  which  the  court  finds  was  made, 
within  the  statute  of  frauds?  The  stat- 
ute provides  that  "no  civil  action  shall  be 
maintained  upon  any  agreement  whereby 
to  charge  any  executor  or  administrator 
upon  a  special  promise  to  answer  dam- 
ages out  of  his  own  estate,  or  against  any 
person  upon  any  special  promise  to  an- 
swer for  the  debt,  default,  or  miscarriage 
ot  another,  »  •  •  unless  such  agree- 
ment,, or  some  memorandum  thereof,  be 
made  in  writing,  and  signed  by  the  party 
to  be  charged  therewith  or  his  agent." 
Gen.  St.  §136e. 

The  first  clause  has  reference  to  promises 
by  an  executor  or  administrator  to  an- 
swer out  of  bis  own  estate  for  a  claim 
against  his  decedent,— some  liability  rest- 
ing upon  the  executor  or  administrator 
strictly  in  his  representative  character, 
and  which,  but  for  the  promise,  he  would 
have  been  liable  to  discharge  only  In  due 
course  of  the  administration  of  tbe  estate. 
To  change  the  expression,  this  clause  of 
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the  statute  covers  a  special  prumlse  made 
by  the  executor  or  administrator  to  pay, 
out  of  his  own  estate,  what  (beini;  the 
legal  representatlTB  of  the  party  originally 
liable)  he  Is  already, In  that  representative 
capacity,  unaer  a  liability  to  pay,  to  the 
extent  of  the  property  which  has  come  In- 
to bis  hands.  "The  particular  object  of 
this  provision, "  says  a  recent  writer  upon 
the  statute,  "was  evidently  to  guard  ex- 
ecutors aud  administrators  against  being 
^  held  to  a  personal  llahlllty  to  pay  debts, 
'  lef^acles,  or  distributive  shares  In  conse- 
quence of  a  wilUul  or  mistaken  perversion  of 
expressions  of  encouragement  which  they 
may  have  used  in  conversation  with  claim- 
ants, aud  which  were  not  Instlfled  by  the 
ultimate  result  of  administration  of  the 
assets  in  their  hands."  Tbroop,  Verb. 
Agr.  p.  87.  However  that  may  be,  the 
suggestion  illustrates  the  nature  of  the 
promise  referred  to  In  this  section.  The 
promise  proved',  in  the  case  before  us,  was 
to  answer  for  the  debt  or  default  of  Gor- 
don Wilcox,  a  third  party,  and  Is  a  prom- 
ise to  which  that  clause  has  no  reference. 
The  suggestion  that  the  defendant, If  com- 
pelled to  pay  the  judgment,  can  repay  her- 
aelt  out  of  the  assets  of  the  estate,  does 
not  tend  to  bring  the  promise  within  the 
clause.  Most  of  the  personal  obligations 
of  an  executor  contracted  In  the  course  of 
his  administration,  says  the  court  In 
Chambers  v.  Bobbins,  28  Conn.  650,  are 
proper  charges  against  the  estate  in  the 
final  settlement  of  his  account,  but  they 
are  none  the  less  bis  private  debts,  for 
which  he  is  alone  liable  in  his  private 
capacity.  In  Pratt  v.  Humphrey,  22Conn. 
317,  a  leading  case  upon  this  clause,  the 
promise  was  to  pay  a  debt  due  from  the 
estate  of  which  the  defendants  were  ad- 
ministrators,— an  entirely  different  case 
from  the  one  at  bar. 

^  The  second  clause  of  the  statute  relates 
to  the  special  promise  of  any  person  to 
answer  for  the  debt,  default,  or  miscar- 
riage of  another.  An  immense  amount  of 
litigation  has  arisen <jver  its  construction. 
It  is  impossible  to  reconcile  the  decisions 
which  have  been  made  under  it.  Almost 
any  theory  of  Its  scope  and  meaning  can 
find  some  case  to  support  It.  The  most 
careful  text-writers  have  acknowledged 
their  Inability  to  find  anything  like  uni- 
form rules  of  construction  In  the 'conflict- 
ing decisions  which  have  been  rendered. 
It  has  even  been  stated  that  the  law  upon 
it  is  in  a  state  of  hopeless  confusion.  It  is 
all  the  more  satisfactory,  therefore,  that 
our  own  court  seem,  so  far  at  least  as  the 
points  involved  in  this  case  are  concerned, 
to  have  found  and  adoptei  a  rule  which 
has  proved  satisfactory, — a  rule  which, 
we  think,  substantially  settles  the  ques- 
tion before  us.  The  promisor,  to  briefly 
restate  the  facts,  was  one  of  the  adminis- 
trators of  William  Wilcox's  estate, — a 
fact,  as  we  have  seen,  of  no  significance, 
unless  to  show  a  motive  for  her  promise, 
founded  on  a  fancied  advantage  to  the  es- 
tate of  her  decedent.  The  promisee  was 
the  collector  of  taxes,  threatening  to  levy 
on  personal  property  upon  which  be 
had  no  lien,  and  on  which  William  Wil- 
cox's estate  held  a  mortgage.  The  levy, 
if  made,  would  of  course  have  been  subject 


to  s'itch  mortgage.  The  party  for  whose 
debt  or  default  tnepromlse  to  answer  was 
made  was  a  delinquent  tax-payer,  who, 
after  the  promise,  continued  liable  for  the 
taxes  uutit  paid.  The  suit,  then.  Is  by  a 
tax-collector  against  a  defendant,  who,  in 
consideration  of  the  plaintiff's  forbearance 
to  levy  for  a  third  person's  tax  on  personal 
property  on  which  an  estate  of  which  she 
was  oneof  the  administrators  had  aroort- 
gage,  promised  to  pay  taxes  due  to  Nor- 
wich town  and  city  and  a  school-district  of 
the  town  from  said  tax-payer,  the  mort- 
gagor of  the  property.  In  Packer  v.  Ben- 
ton, 35  Conn.  343,  it  was  held  that  "where 
a  person,  not  before  liable,  agrees  to  pay 
the  debt  of  a  third  person,  and,  as  a  part 
of  the  arrangement,  the  original  debtor  is 
discharged  from  his  indebtedness,  the 
agreement  is  not  within  the  statute  of 
frauds.  Otherwise,  If  the  original  debtor 
continues  liable. "  We  shall  quote  some- 
what extensively  from  that  case,  as  the 
rule  therein  established  has  subsequently 
been  applied  in  Pratt's  Appeal,  41  Conn. 
191,  and  in  Oridley  v.  Sumner,  43  Conn.  10, 
and  is,  as  already  suggested,  decisive  of 
the  case  now  before  us.  Judge  Bdtlbb 
writes  the  opinion,  and  after  contmstlng 
the  facts  then  before  the  court  with  those 
in  Clapp  V.  Lawton,  31  Conn.  95,  he  says, 
(page  3490  "Here  the  contract  was  trip- 
artite, between  the  debtor,  a  creditor, 
and  a  third  person ;  audit  contemplated 
the  discharge  of  the  original  debtor,  and  a 
new  obligation  by  the  third  party  to  the 
particular  creditor.  Such  new  obligation 
and  Indebtedness  is  not  withiu  the  statute 
of  frauds.  In  Turner  v.  Hubbell,  2  Day,  457, 
the  distinguished  counsel  for  the  defend- 
ant in  error  deduced,  from  the  cases  which 
had  then  occurred  under  this  branch  of 
the  statute,  the  following  definition  of  the 
promise  Intended  by  it,  to-wit, '  an  under- 
taking by  a  person  not  before  liable,  for 
the  purpose  of  securing  or  performing  the 
same  duty  for  which  the  party  for  whom 
the  undertaking  Is  made  Is,  at  the  same 
time,  liable;'  and  it  was  adopted  by  the 
court.  With  a  single  modification,  that 
definition  furnishes  as  periect  a  test  as 
has  ever  been,  or,  we  think,  can  be  devised. 
•  •  •  rfhe  foregoing  definition  may  be 
modified  therefore  so  as  to  read :  '  An  un- 
dertakliig  by  a  person  not  before  liable, 
for  the  purpose  of  securing  or  performing 
the  same  duty  for  which  the  party  for 
whom  the  undertaking  is  made  continues 
liable.'  Applying  this  test  to  the  case  in 
hand,  It  is  obvious  that  the  objection  of 
the  defendant  ought  not  to  prevail.  It 
was  the  purpose  and  eSect  of  the  tripartite 
conti-act  in  question  to  discharge  the 
original  debtors  in  consideration  of  their 
giving  up  their  property  to  the  d^end- 
ant,  as  well  as  to  onerate  the  defendant 
In  consideration  of  that  discharge.  *  •  » 
As  the  original  debtors  did  not  continue 
liable,  an  essential  element  of  thetest  was 
wanting,  and  the  contract  was  not  with- 
in the  statute. " 

In  the  case  now  before  us  all  the  essen- 
tial elements  of  the  test  are  present,  and 
bring  the  promise  within  the  statute. 
The  case  of  Packer  v.  Benton  does  not  dis- 
cuss the  questions  which  might  arise  in 
that  class  of  cases,  where  the  defendant. 
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for  blB  own  use  and  advantage,  procures 
from  tbe  plaintiff  the  surrender,  release, 
or  waiver  of  a  lien  or  security  wblcb  tbe 
lattiT  bolds  for  a  debt  due  him,  upon  tbe 
promise  to  pay  tbe  debt.  In  such  cases  It 
has  been  held,  In  a  large  number  of  cases, 
tbat  tbe  promise  is  not  within  tbe  stat- 
nte,  thougb  tbe  original  debt  is  not  dis- 
cbarged,  on  the  ground  tbat  tbe  trans- 
action amounts  to  a  purchase  from  the 
creditor  of  such  lien  or  security  for  a  price 
which  is  the  amount  of  tne  original  debt, 
and  that  the  relinquishment  of  the  lien  or 
security  has  inured  to  tbe  defendant's 
benefit.  In  tbe  leading  case  of  Fullam  v. 
Adams,  37  Vt.  391,  it  is  held  tbat  "a  ver- 
bal promise  to  pay  the  debt  of  another, 
where  tbe  original  debt  still  subsists,  is 
never  legall.v  binding,  except  where  the 
promisor  ha*  received  the  funds  or  proper- 
ty of  tbe  debtor  for  the  purpose  of  being 
so  applied,  so  that  an  obligation  or  duty 
rests  upon  blm,  as  between  himself  and 
tbe  debtor,  to  make  such  payment,  where- 
by bis  promise,  though  in  form  to  pay  the 
debt  of  another,  is  in  fact  a  promise  to 
perform  an  obligation  or  duty  of  bis 
own."  PouiND,  C.  J.,  who  writes  tbe 
opinion,  says  (page  897)  tbat  tbe  cases 
which  deride  that  where  a  creditor  bolds 
a  security  and  surrenders  it  to  a  third 
person,  for  bis  benefit,  upon  bis  promise 
to  be  answerable  for  the  debt,  stand  real- 
ly upon  tbe  same  substantial  principle. 

It  is  stated  in  the  text  of  the  American 
and  English  Encyclopedia  of .  Law,  in  lo- 
co, that,  in  a  large  and  increasing  number 
of  tbe  states  of  the  Union,  the  promise,  al- 
though made  upon  a  new  consideration 
of  benefit  to  the  promisor,  is  held  to  be 
collateral,  whatever  the  Intent  of  tbe  par- 
ties, if  the  original  liability  remains;  and 
a  very  large  number  of  authorities  are  cit- 
ed in  support  of  the  proposition.  It  is  to 
be  noticed,  as  lllaBtrating  the  difference 
in  coastrnction  already  alluded  to,  that, 
in  a  recent  case  in  New  Tork,  (White  v. 
Klntoul,  108  N.  y.  222, 15  N.  E.  Rep.  318,)  it 
Is  stated,  though  under  a  seznble,  that  ai 
promise  to  pay  a  debt  of  another,  anteced- 
ently contracted,  where  the  primary 
debt  still  HubBists,  is  oiiglnal,  and  so 
valid,  within  the  statute  of  frauds,  al- 
though not  in  writing,  when  It  Ib  founded 
on  a  new  consideration  moving  to  the 

gromisor.and  beneficial  to  blm,  and  when 
y  the  promise  be  comes  under  an  inde- 
pendent duty  of  paying,  irrespective  of 
the  liability  of  the  princlpul  debtor.  Cuii- 
onsly  enough,  this  Intimation  of  an  opin- 
ion— for  it  amounts  to  nothing  more,  as 
reported — is  made  in  a  case  where  the  de- 
fendant was  a  creditor  of  a  firm,  and  was 
secured  by  a  chattel  mortgage.  The 
plaintiff  was  the  bolder  of  two  notes  of 
the  firm,  which  were  nearly  matured. 
The  defendant  disclosed  the  fact  that  he 
held  tbe  mortgage,  and  promised  to  pay 
tbe  notes  if  the  plaintiff  would  forbear  for 
a  time.  It  was  held  that  the  promlBe  was 
within  the  statute.  The  court  says: 
"The  plaintiff  contends  that  the  defend- 
ant had  a  direct  personal  interest  in  pro- 
cnrlng  a  forbearance  to  sue  tbe  firm, 
which  be  explains  in  his  brief  by  saying 
tbat  'if  tbe  plaintiff  pressed  the  collection 
ct  bis  notes,  and  did  not  wait  till  tbe  then 


next  summer,  tbe  defendant  would  lose  his 
money,  which  had  been  loaned  to  the  firm.' 
But  I  do  not  discover  a  single  fact  In  tbe 
case  which  tends  to  any  such  conclusion. 
•  •  •  It  wa«  a  fear  without  a  founda- 
tion;  a  state  of  mind,  and  not  a  result  of 
existing  facts  seen  in  their  legal  bearing. 
Delay  on  the  part  of  the  plaintiff  is  not 
shown  to  have  been  of  tbe  slightest  conse- 

auence  to  tbe  interest  of  tbe  defendant. " 
b  more  do  we  see  in  tbe  case  before  us  a 
single  fact  which  shows  that  a  levy  by 
the  collector,  subject,  as  it  must  nave 
been,  to  ttie  mortgage,  could  have  injured 
the  defendant  or  tbe  estate  she  represent- 
ed. If  Bhe  thought  so,  "it  was  a  state  of 
mind,  and  not  a  result  of  existing  facts 
seen  In  their  legal  bearing;"  and  tbe  de- 
cision of  the  case  from  which  we  are  quot- 
ing seems  to  unmistakably  favor  her  de- 
fense, though  the  dictum  seems  adverse. 
It  is  said  in  Browne  on  the  Statute  of 
Frauds,  §  214e,  thafthe  mere  passing  of  a 
new  and  independent  consideration  be- 
tween tbe  plaintiff  and  defendant  does  not 
take  tbe  case  out  of  tbe  operation  of  tbe 
statu  te ;  and,  so  tar  as  some  of  the  decisions 
depend  upon  the  contrary,  they  cannot  be 
regarded  as  law.  Every  contract  of  guar- 
anty requires  a  consideration  moving  from 
tbe  party  to  whom  tbe  guaranty  is  given. 
There  can  be  no  sensible  distinction  made 
between  'new  and  independent*  consider- 
ations and  any  other  considerations ;  and 
the  general  proposition  that '  a  new  and 
independent  consideration,  moving  be- 
tween the  parties  to  the  contract  of  guar- 
anty,' takes  it  out  of  the  statute,  simply 
nullifies  the  statute.  The  distinction  is  be- 
tween a  merely  valid  consideration  for 
the  defendant's  promise  of  guaranty,  and 
tbat  transfer  of  value  which  creates  an 
original  obligation  on  the  part  of  the  de- 
fendant, the  measure  of  which  is,  by  the 
agreement  of  the  parties,  the  defendant's 
payment  of  the  third  party's  debt."  It 
was  suggested  tbat  tbe  promise  relied  on 
was  an  original  undertaking.  We  cannot 
look  upon  It  as  such,  within  the  proper 
meaning  of  that  word.  It  is  a  new  prom- 
ise to  pay  tbe  already  existing  debt  of  a 
third  party.  The  court  say  in  Mullory  v.- 
Qillett,  21  N.  Y.  412:  "The  words 'origi- 
nal'and 'collateral' are  not  in  tbe  stat- 
ute of  frauds,  but  they  were  used  at  an 
early  day, — tbe  one,  to  mark  the  obliga- 
tion of  a  principal  debtor;  the  other,  that 
of  the  person  who  undertook  to  answer 
forsuch  debt.  This  was,  no  doubt,  an  ac- 
curate use  of  language;  but  it  has  some- 
times happened  that,  by  losing  sight  of 
tbe  exact  hdeas  represented  by  these  terms, 
the  word  '  original '  has  been  used  to  char- 
acterize any  new  promise  to  pay  un  ante- 
cedent debt  of  another  person.  Such  prom- 
ises have  been  called  'original'  because 
tbey  are  new ;  and  then,  as  original  un- 
dertakings are  agreed  not  to  be  within 
tbe  statute  of  frauds,  so  these  new  prom- 
ises, it  is  olten  argued,  are  not  within  it. 
If  the  terms  of  the  statute  were  adhered 
to,  or  a  more  discriminating  use  were 
made  of  words  not  contained  in  it,  there 
would  be  no  danger  of  falling  into  errors 
of  thlH  description. " 

Where  the  person  undertaking  to  pay 
tbe   debt  of  another    receives  property 
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or  fnnda  of  the  debtor  for  the  parpnse, 
hla  promise  la  In  no  proper  sense  an  under- 
taking to  auawer  for  the  debt  of  another, 
but  an  undertaking  to  apply  the  property 
or  funds  to  such  payment.  The  undertak- 
ing becomes  then  an  Independent  one,  and 
the  continuing  obligation  of  the  debtor 
becomes  In  a  sense  collateral  to  it.  When- 
ever the  new  promise  is  merely  collateral 
to  the  original  debt,  itmnst  be  In  writing, 
■whatever  the  consideration,  and  it  re- 
mains collateral  so  -long  as  the  ori^nal 
debt  still  subsists  as  the  principal  debt. 
The  decision  at  which  we  have  arrived 
makes  any  diacusaion  of  the  other  ques- 
tions presented  on  the  record  superfiuous. 
There  is  error  In  the  judgment  appealed 
from,  and  it  is  reversed.  The  other  Judges 
concur. 


Ftlbk, 


(60  Conn.  US) 

Ambrigan  Casualty   Inb.  Co.  t. 
Insurance  Commissioner. 

(Supreme  Court  cfErron  of  Connecticut.   May 
25„1891.) 

JLurDAMns— To  iNsuautcs  Commissioneb. 
The  insurance  statutes  of  C!onnectlcut  vest 
the  commissioner  of  insurance  with  discretion- 
aiT  power,  and  give  him  authority  to  see  that 
all  laws  relating  to  insurance  companies  are  en- 
forced. Held,  that  the  oommissloner's  duties 
are  guoal  fudiciai,  and  mandamtM  will  not  lie 
to  compel  him  to  issue  a  certificate  of  admission 
to  a  foreign  insurance  company,  which  has  been 
refused  after  a  hearing. 

Appeal  from  superior  court,  Litchfield 
county ;  Fern,  Judge. 

Petition  fur  -writ  of  m&ndamuB  by  the 
American  Casualty  Insurance  Company  to 
O.  R.  Fyler,  insurance  commissioner  of  the 
state  of  Connecticut.  Petition  dismissed. 
Petitioner  appeals.    Affirmed. 

W.  F.  Henny  and  A.  L.  Shipman.tov  ap- 
pellant.   E.  D.  KobbiOB,  for  appellee. 

Andrews,  C.  J.  The  plaintiff,  a  corpo- 
ration organized  under  the  laws  of  the 
state  of  Maryland,  applied  to  the  defend- 
ant, who  is  the  insurance  commissioner  of 
this  state,  for  permlstiion  to  transact,  in 
this  state,  insurance  business,  "against 
loss  nud  damage  caused  by  accident  to 
any  person  or  property  arising  from  ex- 
plosions of  steam-boilers  or  other  causes, 
employers'  liability  insurance,  and  the  in- 
surance of  the  fidelity  of  persons  employed 
In  positions  of  trust. '*^  The  defendant 
heard  the  application,  and,  at  the  request 
of  the  plaintiff,  gave  a  second  bearing. 
Then,  after  consideration,  he  declined  to 
grant  to  the  plaintiff  thepermission  It  had 
asked  for.  The  plaintiff  thereupon  made 
application  to  the  superior  court  for  a 
writ  of  peremptory  znandamns, command- 
ing the  defendant  to  admit  In  this  state 
the  kinds  nl  business  above  mentioned. 
The  defendant  a<?cepted  service  of  the  ap- 
plication so  made  to  the  superior  court, 
and  that  application,  by  consent  of  all  the 
parties,  has  been  treated  as  the  'alterna- 
tive writ.  On  the  return-day  the  defend- 
ant came  into  court,  and  moved  that  the 
alternative  writ  be  quashed.  The  court 
heard  argument,  and  Indicated  that  the 
motion  ought  to  be  granted,  nnless  the 
writ  should  be  amended,  and  gave  the 
plaintiff   time   in  which  to  amend.    Tbe 


plaintiff  neglected  to  make  any  amend- 
ment, and  the  motion  was  granted.  The 
plaintiff  now  appeals  to  this  court.  In 
any  case  of  mandamxi$,  as  tbe  alternative 
writ  Is  the  foundation  of  all  the  subse- 
quent proceedings,  it  must  show  upon  its 
face  a  clear  right  to  the  extraordinary  re- 
lief demanded,  and  the  material  facts  on 
which  the  plaintiff  relies  must  be  distinct- 
ly  set  forth  so  that  they  can  be  admitted 
or  denied.  It  it  does  not  do  this,  it  will 
be  abated  or  held  insufficient  on  a  motion 
to  quash.  All  formal  objection  to  the 
writ  must  be  taken  liy  a  motion  to  quash. 
Fuller  V.  Academic  School,  6  Conn.  532. 
And  objections  to  the  substance  maybe 
so  taken.  Moses,  Mand.  2U2-206;  Shortt, 
Mand.  397;  High,  Extr.  Rem.  §  522;  Bank 
V.  Cummlssloners,  10-  Wend.  26;  State  v. 
Lean,  9  Wis.  279. 

The  principle  upon  which '  persons  hold- 
ing public  otfice  may  be  compelled  by  a 
writ  of  mandamus  to  periorm  duties  im- 
posed upon  them  by  law  has  been  pretty 
clearly  defined  and  strictly  adhered  to  la 
numerous  cases  in  this  court,  and  In  courts 
of  other  states.  Freeman  v.  Selectmen  of 
New  Haven,  34  Conn. 406;  Seymour  v.  Ely, 
37  Conn.  103;  Batters  v.  Dunning, 49  Conn. 
479;  Atwood  v.  Partree,  56  Cnnu.  80, 14 
Atl.  Rep.  85;  U.  S.  v.  Black,  128  U.  S.  40,  9 
Sup.  Ct.  Rep.  12;  U.  S.  v.  WIndom,  137  U. 
S.  636, 11  Sup.  Ct.  Rep.  197;  Kendall  y. 
U.  S.,  12  Pet.  524;  Decatur  v.  Paulding,  14 
Pet.  497;  D.  S.  v.  Guthrie,  17  How.  304; 
Howland  v.  Eldredge,  43  N.  Y.  457;  Peo- 
ple v.  Brenoan,  39  Barb.  631;  Smith  v. 
Mayor,  etc.,  1  Gray,  72. 

The  principle  set  forth  in  these  authori- 
ties is  that  a  writ  of  m&adamua  may  issue 
where  the  duty  which  the  court  is  asked 
to  enforce  is  the  performance  of  some  pre- 
cise, definite  act,  or  is  one  of  a  class  of  acts 
purely  ministerial,  and  in  respect  to  which 
the  officer  has  no  discretion  whatever,  and 
the  right  of  the  party  applying  for  It  is 
clear,  and  he  is  without  other  adequate 
remedy ;  and  that  the  writ  will  not  issue 
In  a  case  where  tbe  effect  of  it  is  to  direct 
or  control  an  executive  officer  In  the  dis- 
charge of  an  executive  duty,  involving  the 
exercise  of  discretion  or  judgment.  The 
rule  Is  stated  very  clearly  by  Mr.  Justice 
Bbadlbt  in  U.  S.  v.  Black,  supra.  He 
says:  "The  court  will  not  Interfere  by 
mandamus  with  the  executive  officers  of 
the  government  in  the  exercise  of  their  or- 
dinary official  duties,  even  where  those 
duties  require  the  interpretation  of  the 
law,  the  court  having  no  appellate  power 
for  that  purpose;  but  where  they  refuse 
to  act  in  a  case  at  all,  or  where,  by  a  spe- 
cial statute  or  otherwise,  a  mere  ministe- 
rial duty  is  Impo8e<i  upon  them, — that  Is, 
a  service  which  they  are  bound  to  perform 
without  further  question,— then,  it  they 
refuse, a  mandamus  maybe  issued  to  com- 
pel them."  The  same  rule  is  given  In 
High,  Extr.  Rem.  §  42,  where  that  author 
adds:  "Indeed,  so  jealous  are  tbe  courts 
of  encroaching  in  any  manner  upon  the 
discretionary  powers  of  public  officers 
that,  if  any  reasonable  doubts  exist  as  to 
the  question  of  discretion,  or  want  of  dis- 
cretion, they  will  hesitate  to  interfere,  pre- 
ferring rather  to  extend  the  benefit  of  the 
doubt  in  favor  of  tlie  officer. "    "A  minis- 
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terial  act  la  one  which  a  peraon  performs 
in  a  given  state  of  (acts,  in  a  prescribed 
manner,  in  obedience  to  the  mandate  of 
legal  authority,  without  regard  to  or  the 
exercise  of  his  own  Judgment  npon  the 
propriety  of  the  act  being  done."  Flour- 
noy  V.  City  of  Jefferson ville,  17  Ind.  169. 

The  subject  of  insurance  engages  nearly 
140  sections  of  the  General  Statutes,  and 
covers  more  than  30  pages  of  the  statute 
book.  All  these  sections,  taken  together, 
form  a  complete  and  symmetrical  branch 
of  the  executive  government  of  the  state, 
which,  in  common  speech,  is  called  the 
"Insurance  Department."  The  defendant 
ia  at  the  head  of  that  department.  His 
datiee  are  generally  that  be  "shall  see  that 
all  the  laws  relating  to  insurance  eum- 
panies  are  faithfully  executed."  This 
alone  Teats  him  with  a  wide  range  of  dis- 
cretion and  judgment.  But,  in  addition 
to  this  general  description  of  his  duties, 
there  are  repeated  sections  which  impose 
upon  him,  in  terms,  the  exercise  of  discre- 
tion. Section  2822  vests  him  with  author- 
ity at  any  time  to  "examine  into  the 
methods  of  business  of  auy  company,  cor- 
poration, association,  partnership,  orcom- 
bination  of  persons  doing  any  kind  or 
form  of  insurance  business  in  this  state. " 
He  may  make  orders  binding  upon  such 
companies,  and  may  apply  tor  an  Injunc- 
tion to  control  their  business,  or  for  the 
appointment  of  u  receiver  to  wind  it  up. 
Sections  2829  to  2836  vest  him  with  discre- 
tionary powers  concerning  lire  and  ma- 
rine Insurance  companies.  Sections  2857 
and  2858  give  him  like  powers  concerning 
life  insurance  companies.  By  section  2869 
he  may  apply  for  a  receiver  for  any  life  in- 
surance company,  and  for  the  annulment 
of  its  charter.  By  section  2906  be  may  re- 
voke the  certificate  be  has  Issued  to  any 
insurance  company  incorporated  by  any 
other  state,  upon  proof  of  its  unsound- 
ness. Section  2834  gives  him  discretion  re- 
specting the  admission  ol  Are  and  marine 
insurance  companies  into  this  state  to  do 
business.  Section  2846  relates  to  foreign 
fire  and  marine  companies;  section  2867 
to  life  insurance  companies;  and  section 
2893  to  assessment  insurance  companies. 
Throughout  all  these  sections  the  author- 
ity given  to  the  defendant  Is  administra- 
tive, or  quasi  judicial,  rather  than  minis- 
terial. Perry  y.  Beynolds.  53  Conn.  527, 
3  Atl.  Bep.  555. 

It  Is  admitteil  that  there  is  no  statute  or 
rule  of  law  that  in  terms  makes  it  the  du- 
ty of  the  defendant  to  admit  the  plaintiff 
to  do  in  this  state  the  kinds  of  business 
specified  in  its  application.  If  it  is  his  du- 
ty so  to  admit  the  plaintiff,  it  is  because 
such  duty  falls  within  the  ordinary  duties 
of  his  office,  and  this  must  be  gathered 
from  the  construction  of  the  insurance 
statutes.  The  defendant  has  construed 
these  statutes  as  requiring,  or  at  least  as 
authorizing,  him  to  refuse  the  plalntlR's 
application.  The  plaintlfc  insists  t!xat 
such  construction  is  wrong.  The  whole 
contention  of  the  plaintiff's  counsel istbat 
the  statutes  of  this  state  respecting  in- 


surance. It  construed  in  the  light  of  the 
policy  of  this  state  towards  the  Ipsurance 
companies  of  other  states,  and  in  the  light 
of  state  comity,  would  make  it  the  duty 
of  the  defendant  to  grant  the  plaintiff's 
request;  and  they  say  that  their  interpre- 
tation of  these  statutes  is  too  obviously 
correct  to  admit  of  dispute,  and  that, 
therefore,  the  duty  which  they  ask  that 
the  defendant  should  perform  is  purely  a 
ministerial  one.  This  contention,  how- 
ever. Involves  a  contradiction.  The  con- 
struction of  a  statute  is  not  a  ministerial 
act;  it  is  the  exercise  of  judgment.  If  it  is 
the  duty  of  the  defendant  to  admit  or  not 
to  admit  the  plaintiff  to  do  business  in 
this  state  according  to  the  interpretation 
to  be  put  on  the  insurance  statutes,  then 
the  admitting,  or  refusing  to  admit,  in- 
volves the  exercise  of  discretion  and  judg- 
ment. It  is  precisely  the  same  kind  of  a 
duty  which  selectmen  periorm  in  respect 
to  the  admission  of  electors,  (Perry  v. 
Reynolds,  53  Conn.  527,  3  Atl.  Rep.  555,)  or 
assessors  in  respect  to  the  liability  of 
property  to  taxation,  (Goddard  v.  Town 
of  Seymour,  30  Conn.  394.)  It  is  not  a 
purely  ministerial  act,  and  a  maodamuB 
ought  not  to  issue. 

If  the  court  was  of  the  opinion  that  the 
defendant's  construction  of  the  insurance 
statutes  was  an  Incorrect  one,  it  could 
not  Interfere  by  way  of  mandamus.  That 
would  be  to  substitute  the  judgment  of 
the  court  for  the  judgment  of  the  ofilcer 
appointed  by  law,  and  would,  in  effect, 
make  the  court  the  insurance  commis- 
sioner instead  of  the  defendant.  "If  a  suit 
should  come  before  this  court  wlilch  in- 
volved the  construction  of  any  of  these 
laws,  the  court  certainly  would  not  be 
bound  to  adopt  the  construction  given 
by  the  bead  nt  a  department.  And,  it 
they  supposed  his  decisions  to  be  wrong, 
they  would,  of  course,  so  pronounce  In 
their  judgment.  But  their  judgment  up- 
on the  construction  of  a  law  must  be  glv. 
en  in  a  case  in  which  they  have  jurisdic- 
tion, and  in  which  It  is  their  duty  to  inter- 
pret the  act  of  congress  in  order  to 
ascertain  the  right  of  the  parties  in  the 
cause  before  them.  The  court  could  not 
entertain  an  appeal  from  the  decision  of 
one  of  the  secretaries,  nor  revise  his  judg- 
ment in  any  case  where  the  law  authorized 
him  to  exercise  discretion  or  judgment. 
Nor  can  it  by  mandamus  act  directly  up- 
on the  officer,  and  guide  and  control  his 
judgment  or  discretion  in  the  matter  com- 
mitted to  his  care  in  the  ordinary  dis- 
charge  of  his  ofilclal  duties.  "  Decatur  v. 
Paulding,  14  Pet.  497;  U.  S.  v.  Guthrie,  17 
How.  ^;  Commissioner  v.  Whiteley,  4 
Wall.  522;  Oalnes  v.  Thompson,  7  Wall. 
347;  Freeman  v.  Selectmen  of  New  Haven, 
34  Conn.  406.  Tested  by  the  authorities 
herein  brought  together,  it  is  plain  that 
the  alternative  writ  in  this  case  does  not 
state  facts  which  entitle  the  plaintiff  to 
a  peremptory  mandamus,  and  that  the 
motion  to  quash  was  properly  granted. 
There  is  no  error  in  the  judgment  ap- 
pealed from.    The  other  judges  concurred. 
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(Supreme  Court  of  Errors  of  Connecticut.  Jan. 

27,  1891.) 
AaSAVt/t  WITH  ISTBNT  TO  HUBDEB— FbOSBOUTION 

ON  Imfobhation— Sentence. 
Const  Ck>nii.  art.  1,  I  9,  provides  that  "no 
person  shall  be  holden  to  answer  for  any  crime, 
the  punishment  of  which   may  be  death  or  im- 

Srisonment  for  life,  unless  on  presentment  or  in- 
ictment  of  a  grand  jury. "  Gen.  St  Conn.  %  1610, 
-provides  for  the  prosecution  by  complaint  or  in- 
formation of  all  crimes  not  panishable  by  death 
or  life  Imprisonment  Section  1404  provides  that 
every  person  who  shall  assault  another  with  in- 
tent to  murder  shall  be  imprisoned  for  not  less 
than  10  years.  Held,  that  a  charge  of  assault 
"with  intent  to  murder  may  be  prosecuted  by  in- 
formation, since  the  power  to  imprison,  con- 
lerred  by  section  1610,  does  not  in  terms  author- 
ise a  sentence  for  life,  although  no  maximom 
limit  is  prescribed  therein. 

Error  from  saperlor  court,  Fairfield 
county. 

Joseph  Romero  was  convicted  upon  in- 
formatlou  of  assault  with  intent  to  mur- 
der, and  brings  error.    A£Brmed. 

J.  B.  Cartia  and  B.  A.  Fosdtek,  for 
plaintiB  in  error.  G.  A.  Carter,  for  the 
State. 

LooMis,  J.  The  only  question  presented 
by  this  appeal  Is  vrhether  a  person  can  be 
lawfully  tried  and  convicted  of  an  assault 
with  Intent  to  commit  murder  upon  an 
Information  by  the  state's  attorney,  in- 
stead of  an  indictment  by  a  grand  Jury. 
The  answer  will  depend  upon  a  proper 
construction  ot  our  constitution  and  stat- 
utes relating  to  the  matter.  Article  1,  §  9, 
of  the  constitution  of  this  state  provides 
that  "no  person  shall  be  holden  to  answer 
for  any  crime,  the  punishment  of  which 
may  be  death  or  ImpriaoDment  tor  life, 
unless  on  a  presentment  or  indictment  of 
a  grand  jury;"  and  section  1610  of  the 
General  Statutes  provides  that  "for  all 
crimes  not  punishable  with  death  or  Im- 
prisonment for  life  the  prosecution  may 
be  by  complaint  or  information."  The 
constitution  and  statute  are  In  perfect 
harmony,  and  the  meaning  Is  clear  if  the 
offense  charged  is  not  punishable  either 
by  death  or  by  a  sentence  to  prison  for 
life.  In  that  case,  the  Information  by  the 
state's  attorney  was  a  lawful  mode  of 
prosecution.  The  doubt  In  this  case  arises 
upon  the  statute  which  prescribes  the 
punishment,  which  is  as  follows:  "Every 
person  who  shall  assault  another  with 
intent  to  commit  murder  •  •  •  shall 
be  imprisoned  in  the  state-prison  not  less 
than  ten  years."  Gen.  St.  g  1404.  The 
obscurity  arises  from  the  fact  that  the 
statute  prescribes  a  minimum  punishment, 
but  no  maximum.  But  the  kind  of  pun- 
ishment is  prescribed,  which  Is  imprison- 
ment for.  a  definite  term  of  years,  for  a 
prescribed  punishment  of  not  less  than  10 
years'  Imprisonment  Is  the  same  as  one 
for  a  term  ot  years  not  less  than  10.  The 
only  discretion  the  court  has  in  going 
above  10  years  Is  merely  to  add  to  the 
number.  But  a  definite  number  ot  years 
must  be  specified,  otherwise  the  sentence 
would  be  void  for  uncertainty.  It  may, 
however,  be  suggested  In  this  connection 
that  imprisonment  for  life  in  its  result  la 
only  for  a  certain  number  o(  years,  aud 


that.  If  the  sentence  is  long  enough  to 
cover  the  entire  life  of  the  person,  there  is 
no  practical  difference.  But  such  reason- 
ing overlooks  the  fact  that  In  contempla- 
tion of  the  law  a.  sentence  to  imprison- 
ment tor  life  Is  perfectly  distinct  from  that 
for  a  term  ot  years,  and  one  is  never  the 
equivalent  ot  the  other,  wlthoat  express 
statutory  authority.  Our  la  w  has  always 
regarded  Imprisonment  tor  life  as  a  pun- 
ishment much  greater  in  degree  than  im- 
prisonment for  a  term  of  years,  aud  in  our 
statutes  the  latter  is  classed  under  the 
bead  of  "less  than  life. "  This  is  shown  by 
section  1621,  Gen.  St.,  allowing  peremp- 
tory challenges  ot  Jurors  on  the  part  of  the 
accused.  The  number  increases  according 
to  the  punishment.  For  Instance,  it  the 
punishment  is  death,  20  Jurors  may  be 
challenged;  it  imprisonment  for  life,  10 
Juror?;  If  for  less  than  lite,  4  Jnront;  for 
any  other  offense,  (except  under  the  liquor 
laws,)  2  jurors.  State  r.  Meuner,  49  Conn. 
232. 

The  contention  on  the  part  of  the  ac- 
cused in  this  case  is  that,  as  there  Is  no 
limit  above  10  years  to  govern  the  discre- 
tion of  the  court,  it  could  impose  a  sen- 
tence tor  such  a  term  ot  years  as  would 
practically  result  in  a  lite  sentence.  This 
maybe  so,  but  it  is  not  8  test  tbelaw 
can  recognize.  The  minimum  sentencefor 
10  years  in  some  cases  would  in  all  proba- 
bility be  practically  a  life  sentence,  while 
60  years  In  another  case  would  not  be. 
The  true  and  decisive  teat  under  our  con- 
stitution Is  whether  the  offense  is  one 
where  the  court  has  power  to  sentence 
the  accused  to  the  state's  prison  during 
the  term  ot  his  natural  life.  In  no  case 
can  this  be  done  without  the  statute  so 
Tirovldes  In  terms.  We  think  It  would 
have  been  clearly  illegal  in  this  case  for 
the  trial  Judge  to  have  given  a  lite  sen- 
tence. This  is  a  conclusive  test;  but  take 
another  from  a  different  stand-point. 
Suppose  the  law  in  a  given  case  In  terms 
punished  the  act  by  Imprisonment  tor  life, 
could  the  court  sentence  for  so  long  a 
term  ot  years  as  would  certainly  cover  the 
natural  life?  No  one  would  claim  such 
an  absurdity;  but  this  shows  that  no 
term  for  years,  however  long,  can  be  the 
legal  equivalent  of  a  term  for  the  natural 
life.  The  defendant  cites  the  statute  of 
New  York  In  favor  ot  his  construction  of 
our  own  law  that  the  court  might  sen- 
tence during  life.  That  statute  is  as  fol- 
lows: "Whenever,  In  this  chapter,  any 
offender  Is  declared  punishable  upon  con- 
viction by  Imprisonment  in  a  state-prison 
for  a  term  of  years  not  less  than  any  sptsc- 
Ified  number  ot  years,  and  no  limit  to  the 
duration  of  such  Imprisonment  is  declared, 
the  court  authorized  to  pronounce  Judg- 
ment upon  such  conviction  may,  In  Its 
discretion,  sentence  such  offender  to  im- 
prisonment during  his  natural  life,  or  for 
any  number  of  years  not  less  than  such  as 
are  prescribed."  Rev.  St.  N.  Y.  1869,  pt.  4, 
tit.  7,  c.  1,  §  12.  This  statute  of  course 
settles  such  a  question  tor  the  state  of 
New  York,  but,  as  bearing  upon  the  ques- 
tion here,  it  Impresses  us  very  differently 
from  the  views  entertained  by  the  counsel 
for  the  defendant,  for  the  Implication  is  that 
statutory  authority  was  necessary  in  or- 
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der  to  jDBtlty  a  sentence  for  life.  Bnt  tbe 
defendant  calla  attention  to  the  fact  that 
In  the  revisiona  of  our  statates  In  the 
years  1868,  (page  247.)  1854,  (page  806.) 
1849,  (page  223,)  and  1888,  (page  144,)  It  was 
expressly  provided  that  every  i>eraon  con- 
victed of  the  offense  in  question  should 
"suffer  Imprisonment  dnrlng  life,  or  for 
any  time  not  less  than  ten  years ; "  and 
that  In  the  Revision  of  1875  tbe  statute 
first  appeared  as  at  present,  with  tbe 
words  "during  life"  omitted;  and  the  ar- 
gument in  behalf  of  the  defendant  Is  that 
since  1876  tbe  construction  of  tbe  statuf/es 
on  this  subject  ought  to  be  tbe  same  as 
before,  inasmncb  as  It  is  not  evident  that 
the  legislature  intended  to  change  the  law 
on  this  subject.  We  cannot  accept  this 
argument  as  sound.  Tbe  words  "during 
life, "  as  connected  with  punishment  for 
crime,  are  too  significant  to  be  treated  In 
this  manner.  They  have  always  had  in 
our  statute  a  meaning  so  clear  and  defi- 
nite as  to  exclude  the  possibility  of  doubt 
or  difference  of  opinion.  When,  therefore, 
they  were  stricken  from  the  statute  In 
question,  we  must  presume  a  change  of 
meaning  was  Intended,  and  that  the  pur- 
pose was  to  take  away  the  power  to  sen- 
tence for  life.  Why  such  a  change  was 
made  we  do  not  know ;  we  can  only  con- 
jecture as  a  possible  explana  tion  that,  as 
murder  in  tbe  second  degree  was  punish- 
able by  Imprisonment  during  life,  It  was 
considered  a  more  perfect  gradation  of 
penalties  to  make  the  mere  attempt  at 
mnrder  punishable  by  imprisonment  for  a 
term  less  than  life,  though  not  less  than 
10  years.  But  the  reasons  for  tbe  change 
are  of  no  consequence.  We  can  well  aSord 
to  leave  them  in  the  realm  of  doubt.  We 
are  concerned  only  with  the  fact  of  a 
change,  and  of  this  we  have  no  doubt,  for 
we  find  it  Impossible  to  say  that  the  strik- 
ing out  of  the  words''dnringllfe"from  the 
former  statntes  bad  no  effect  whatever 
upon  tbe  power  of  the  court  to  sentence 
the  convicted  person  during  life.  There 
was  no  error  In  tbe  judgment  complained 
of,  and  It  is  affirmed.  The  other  Judges 
concur. 
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Statb  ▼.  Cabprntbr. 

(Smrreme  Court  of  Erran  of  Connecticut    Jam. 
27,  1891.) 

ClTT  OBDINANCBB — CONSTITnTIONAUTT  —  DEI.BOA- 
TIOM  OF  LBOISI.ATIVB  POWEB — RBA80IIABI.B  FiSB 
— POI/ICT  Pl^TIBO —  iKrOBMATlOK  —  BtaTBMBNT 

or  Oftbnse. 

1.  A  city  ordinance  providing  Uiat  every  per- 
son who  sbul  keep  or  manage  any  room  or  place 
for  the  purpose  of  conducting  or  carrying  on,  or 
of  allowing  other  persons  to  play,  conduot,  or 
carry  on,  the  game  commonly  Icnown  as  "policy, " 
or  who  shall  write,  sell,  or  tray  any  of  the  slim, 
tickets,  or  chances  used  in  such  game,  or  who 
shall  in  any  other  way  knowingly  take  any  part 
in  such  game,  shall  be  lined  not  more  than  ilOO, 
is  not  Inralid,  because  it  does  not  define  the 
game  of  policy. 

2.  An  ordinance  enacted  Inpursnanceof  Gen. 
8t  Conn.  S  2S7R,  authorizing  the  city  "to  sup- 
press and.  punish  all  kinds  of  gambling,  pool 
selling,  policy  playing,  and  lottery  dealing, "  is 
not  unconstitutional,  for  tbe  reason  that  the  stat- 
ute is  a  delegation  of  Itigislative  power. 

8. '  A  reasonable  penalty  being  prescribed  in 
the  ordinance,  it  is  not  nnconstitatfonal  because 
v.22A.no.lO— 82 


the  statute  does  not  limit  the  penalty  the  ordi- 
nance may  impose. 

4.  Under  Gen.  Bt.  Conn.  %  997,  providing  that 
complaints  for  an  offense  against  a  city  ordinance 
may  set  forth  ttae  facts  in  the  same  manner  as 
in  case  of  offenses  created  by  statute,  a  com- 
plaint tvhloh  describes  the  offense  in  the  lan- 
guage of  the  ordinance  Is  sufficient,  since  of- 
fenses against  a  statute  may  he  charged  in  the 
language  thereof. 

6.  A  complaint  charging  def^dant  with 
"Iteeping  a  place  where  policy  playing  was  car- 
ried on, "  oontrary  to  the  ordinance,  etc.,  is  de- 
fective in  failing  to  allege  that  it  was  done  with 
his  knovrledge,  or  that  he  kept  the  plaoe  for  that 
purpose. 

Appeal  from  court  of  common  pleas, 
Fairfield  county  ;  Walsh,  J. 

John  D.  Carpenter  was  convicted  nnder 
a  city  ordinance  of  the  offense  of  policy 
playing,  and  he  appeals.    Reversed. 

D.  B.  Lockwood,  for  appellant.  J.  C. 
Cb&uiberlain  and  W.  B.  Glover,  for  the 
State. 

L.OOHIS,  J.  The  appellant  Is  defendant 
In  two  complaints  fur  a  violation  of  a  city 
ordinance  prohibiting,  under  penalty  of  a 
fine,  tbe  keeping  of  a  place  for  policy  play- 
ing within  the  limits  of  tbe  city  of  Bridge- 
port. The  complaints  were  originally 
presented  by  tbe  prosecuting  attorney  of 
the  city  to  the  city  court,  and  were  ap- 
pealed by  the  defendant  to  the  criminal 
court  of  common  pleas  for  the  county  of 
Fairfield,  where  tbe  defendant  filed  gen- 
eral demurrers  to  the  complaints,  which 
were  overruled  by  the  court.  The  ques- 
tions for  review,  as  presented  by  the  rea- 
sons for  tbe  appeal  to  this  court,  are  pre- 
preclsely  the  same  In  both  cases,  and  have 
reference  to  the  validity  of  tbe  complaints, 
and  to  tbe  validity  of  tbe  ordinance  upon 
which  they  are  founded.  The  ordinance 
Is  styled  "  An  ordinance  relative  to  policy 
playing."  and  is  as  follows:  "Section!. 
Every  person,  whether  as  principal,  agent, 
or  servant,  who  shall  keep  or  manage,  or 
have  any  Interest  in  the  keeping  or  man- 
aging of,  any  room,  place,  or  shop  (or  the 
purpose,  In  whole  or  in  part,  of  playing, 
conducting,  or  carrying  on,  or  of  allowing 
any  other  person  or  persons  to  play,  con- 
duct, or  carry  on,  the  game,  business,  or 
scheme  commonly  known  as 'policy;'  or 
who  shall  write,  transfer,  sell,  deliver,  or 
buy,  in  whole  or  in  part,  any  of  the  Slips, 
tickets,  tokens,  numbers,  or  chances  used  In 
or  connected  with  such  game,  business,  or 
scheme  of  policy;  or  who  shall  in  any  oth- 
er way  knowingly  take  any  part  whatever 
in  such  game,  business,  or  scheme  of  pol- 
icy, or  In  any  part  thereof, — shall  be  fined 
not  more  than  one  hundred  dollars.  Sec. 
2.  Every  person  owning  or  controlling 
any  building,  room,  or  place,  who  shaU 
knowingly  let,  lease,  or  permit  tbe  same 
to  be  occupied,  used,  or  resorted  to  for 
the  purpose  of  playing, conducting,  or  car- 
rying on,  in  whole  or  In  part,  the  game, 
business,  or  scheme  commonly  known  as 
'  policy,'  shall  be  fined  not  more  than  one 
hundred  dollars.  Sec.  3.  No  person  sum- 
moned as  a  witness  on  the  part  of  the 
city,  in  any  prosecution  under  either  of 
the  two  preceding  sections,  shall  be  ex- 
cused from  testifying  by  reason  that  the 
evidence  he.  may  glv^  will  tend  to  disgrace 
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or  criminate  him ;  aor  sliall  he  thereatter 
be  prosecuted  for  anything  connected 
with  the  transaction  about  which  he  sball 
80  testily. " 

The  defendant  alleges  in  his  reasons  of 
appeal,  and  argues  iu  his  brief,  that  the 
ordinance  is  of  no  eSect,  because  it  does 
not  set  out  fully  and  precisely  the  neces- 
sary ingredients  whicli  constitute  the  of- 
fense charged.  There  are  many  offenses 
created  by  statute  that  could  not  stand 
such  a  test,  for  it  would  seem  to  require 
that  all  general  words  UHed  to  indicate  the 
offense  to  be  punished  should  be  particu- 
larly defined.  Take,  for  illustration,  sec- 
tion 2S3  of  the  Genera  'Statutes,  which 
malces  it  a  crime  to  keep  a  place  resorted 
to  for  the  purpose  of  selling  or  buying 
pools  upon  the  result  of  any  election. 
There  is  no  definition  given  of  "pools," 
and  the  ingredients  of  the  offense  are  not 
mentioned,  but  it  would  require  some 
hardihood  to  claim  that  the  act  on  that 
account  would  be  of  no  effect.  The  objec- 
tion overlooks  the  fact  that  the  prohibited 
acts  may  liave  a  general  name  to  charaxt- 
terize  them,  as  well  understood  without, 
as  with,adeBnlt]on.  We  think  this  is  trae 
of  the  act  in  question.  It  may  be  that  the 
term  "policy  playing"  is  of  recent  origin, 
but  we  may  properly  take  notice  of  the 
fact  that  it  was  in  current  use  when  the 
ordinance  in  question  was  enacted,  and  in 
Webster's  Imperial  Dictionary  the  third 
definition  of  the  word  "policy,"  used  as  a 
noun,  is:  "A  method  of  garaliliug  by  bet- 
ting as  to  what  numbers  will  be  drawn  in 
a  lottery ;  as,  to  play  policy." 

But,  if  the  ordinance  is  sufiSeiently  cer- 
tain as  to  the  acts  prohibited,  it  is  claimed 
to  be  unconstitutional, in  that  the  statute 
authorizing  the  city  to  pass  such  an  ordi- 
nance violates  the  fundamental  maxim  of 
constitutional  law,  that  legislative  power 
cannot  be  delegated.  But  this  maxim 
cannot  be  applied  Id  the  unlimited  manner 
asserted,  for,  it  it  could,  it  would  invali- 
date every  city  charter  and  every  ordi- 
nance, for  the  municipality  has  no  life  or 
power  at  all  except  as  delegated  to  it  by 
the  legislature,  either  through  its  charter 
or  by  means  of  statutes.  The  maxim 
therefore,  which  Is  xlted  in  behalf  of  the 
defendant,  mast  be  understood  In  the 
light  of  the  immemorial  practice  of  this 
country  and  of  England,  which  has  al- 
ways recognized  the  propriety  of  vesting 
In  municipal  organizations  certain  powers 
of  local  regulation  in  respect  to  which  the 
parties  immediately  concerned  may  fairly 
be  supposed  more  competent  to  judge  of 
their  needs  than  the  sovereign  power  of 
thfi  state.  It  is  now  generally  conceded 
by  the  courts  of  this  country  and  of  Eng- 
land that  powers  of  local  legislation  may 
be  granted  to  cities,  towns,  and  other 
municipal  corporations.  Cooley,  Const. 
Lim.  (4th  Ed.)  top  page  230;  and  see  au- 
thor! ties  cited  in  note  1.  The  case  of  State 
V.  Tryon,  39  Conn.  183,  decided  by  this 
court,  contains  a  sufficient  answer  to  this 
objection. 

But  the  counsel  for  the  defendant  urges 
another  reason  for  the  claim  that  the  or- 
dinance is  unconstitutional,  namely,  that 
section  2573  of  the  General  Statutes,  which 
authorized  the  common  council  of  the  city 


to  enact  by-laws  "  to  suppress  and  pnnlsb 
all  kinds  of  gambling  and  gaming,  pool 
selling,  policy  playing,  lottery  dealing," 
etc.,  contained  no  limitation  of  penalty, 
and  is  therefore  void.  The  case  of  State 
V.  Tryon,  just  referred  to,  is  cited  to  sus- 
tain this  position,  and  it  is  said  that  the 
court  held  the  by-law  in  that  case  consti- 
tutional becausethe  charter  provided  that 
no  penalty  should  exceed  a  sum  mentioned. 
The  fact  that  the  legislature  had  fixed  a 
maximum  penalty,  which  the  common 
council  had  not  exceeded,  was  referred  to 
In  the  diHCUHBion,  but  was  given  a  very 
different  application  from  that  made  in 
the  argument  for  the  defendant.  The  con- 
tention iu  that  case  did  not  turn  on  the 
amount  of  the  penalty,  but  eolaly  on  the 
point  that  the  legislature  had  no  authori- 
ty to  delegate  power  to  the  city  council  to 
define  and  determine  what  should  be  crime. 
The  discussion  by  the  court  was  confined 
strictly  to  that  claim  ;  and  the  reply  was, 
in  substance,  that  the  common  council 
merely  exercised  the  power  conferred  by 
passing  the  ordinance,  and  that  when 
passed  it  was  the  statute  that  declared 
the  act  a  crime.  Then,  in  answer  to  the 
suggestion  that  the  common  council  did 
actually  fix  the  penalty,  the  reply  was 
that  the  legislature  bad  fixed  the  maxi- 
mum penalty,  which  was  none  too  great, 
and  the  fact  that  the  common  council 
might  reduce  it  did  not  sbo^v  that  the 
council  made  the  act  a  crime,  and  the 
point  was  lUnstrated  by  reference  to  stat- 
utes that  confer  on  a  judge  of  the  superior 
court  a  discretion,  within  certain  bounds, 
in  passing  sentence  for  a  violation  of  some 
criminal  law.  The  use  made  of  the  fact 
that  the  penalty  was  there  limited  in  the 
charter  was  pertinent  to  the  discussion  in 
band,  but  we  have  never  understood  the 
case  as  holding  that  alituitation  as  to  the 
penalty  must  be  found  either  in  the  public 
statutes  or  in  the  charter  iu  order  to  make 
the  ordinance  valid.  There  must  be  a  lim- 
itation somewhere,  either  in  the  statnte 
authorizing  the  ordinance,  or  in  the  char- 
ter, or  in  the  ordinance  itself,  and,  if  in  the 
last,  the  courts  will  determine  whether 
the  amount  is  reasonable  or  not.  But  If 
fixed  iu  either  of  these  ways,  and  found 
reasonable  in  amount,  it  will  be  valid. 
Bowman  v.  St.  John,  43  111.  ai7;  Town  of 
Ashton  v.  Ellsworth,  48  III.  399.  In  1  Dill. 
Mun.  Corp.  (4th  Ed.)  §  341,  it  Is  said:  "A 
municipal  corporation,  with  power  to 
pass  by-laws  and  to  affix  penalties,  may. 
If  not  prohibited  by  the  charter,  or  It  the 
penalty  Is  not  fixed  by  the  charter,  make 
it  discretionary  within  fixed  reasonable 
limits;  for  example,  'not  exceeding  fifty 
dollars.'  The  maximum  limit  must  of 
course  be  reasonable.  This  enables  the 
tribunal  to  adjust  the  penalty  to  the  clr^ 
cumstances  of  the  particular  case,  and  is 
just  and  reasonable.  The  older  English 
authorities,  so  far  as  they  hold  such  a  by- 
law void  for  uncertainty,  are  regarded  as 
not  sound  In  principle,  and  ought  not  to 
be  followed. "  See  the  authorities  referred 
to  in  note  2  to  the  same  section.  In  the 
same  treatise  (section  338)  it  is  said: 
"Since  an  ordinance  or  by-Ian'  without  a 
penalty  would  be  nugatory,  municipal 
corporations  have  an  Implied  power  to 
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provide  for  their  enforcement  by  reason- 
able and  proper  flnefl  against  thoBe  who 
break  tbeni.  No  claim  bas  been  made 
In  thU  case  tbat  the  maximum  penalty  of 
$100  Qxed  by  the. ordinance  ia  an  unreason- 
able amount,  and  no  reasons  occur  tons 
that  would  tend  to  show  it.  And  as  there 
Is  ample  authority  In  the  act  referred  to 
for  the  enactment  of  Bucb  an  ordinance, 
and  as  the  subject-matter  is  an  appro- 
piiate  one  tor  municipal  regulation,  we 
conclude  that  the  ordinance  is  valid  in 
every  respect,  and  that  the  defendant  is 
liable  for  its  violation,  provided  be  bas 
been  prosecuted  and  tried  lor  the  offense 
according  to  law. 

And  this  brings  us  to  the  only  remain- 
ing question  lu  the  case, — are  the  com- 
plaints BuGficlent?  The  first  complaint  al- 
leges "  that  on  the  7th  day  of  February,  A. 
D.  1890,  within  the  corporate  limits  of  said 
city,  John  D.  Carpenter,  then  of  said  city, 
with  force  and  arms,  did  keep  a  place 
where  policy  playing  was  carried  on,  con- 
trary to  the  ordinance  of  said  city,  against 
the  peace  and  contrary  to  the  form  of  the 
statute  in  such  case  provided.  "  The  oth- 
er complaint  alleges  "that on  the  24th  day 
of  February,  A.  D.  ISflO,  within  the  corpo- 
rate limits  of  said  city,  John  D.  Carpenter, 
then  of  said  city,  with  force  and  arms  did 
keep  a  place  for  the  playing  In,  and  con- 
ducting and  carrying  on,  the  game,  busi- 
ness, and  scheme  commonly  known  as 
'policy,'  contrary,"  etc.;  concluding  as 
before.  The  principles  to  which  we  have 
already  referred  In  discussing  the  validity 
of  the  ordinance  sufflciently  show  that 
there  can  be  no  foundation  for  the  objec- 
tion that  the  complaints  do  not  contain  a 
sufficient  description  of  the  offense.  By 
section  997  of  the  General  Statutes,  it  is 
provided  that  in  all  complaints  for  an  of- 
fense against  an  ordinance  or  by-law  of 
any  town,  city,  or  borough,  it  shall  be 
sutScIent  to  set  forth  the  offense  In  tbe 
same  manner  as  in  case  of  offenses  created 
by  a  public  act.  And  in  this  state  it  bas 
been  settled  by  many  decisions  of  this 
court  that,  if  an  offense  Is  created  by  stat- 
ute, it  is  sufficient  to  describe  the  offense 
in  tbe  words  of  tbe  statute.  Whiting  v. 
State,  14  Conn.  487;  state  v.  Blerce,  27 
Conn.  319;  State  v.  Lockbaum,  38  Conn. 
400;  State  v.  Cady,  47  Conn.  44;  State  v. 
Schweitzer,  67  Conn.  537, 18  Atl.  Rep.  787. 

Tbe  second  complaint  comes  fully  with- 
in the  strictest  rule,  and  Is  beyond  all 
qnestion  good.  Tlio  first  complaint  is  de- 
fective, in  that  it  entirely  omits  any  alle- 
gation that  tbe  defendant  kept  the  place 
for  tbe  purpose  of  policy  playing,  or  with 
knowledge  tbat  it  was  carried  on  there. 
There  is  no  doubt  that  a  consenting  mind 
is  an  essential  Ingredient  of  the  offense.  The 
ordinance  itself  gives  unusual  prominence 
to  this  feature  of  the  crime.  It  starts  off 
witb  a  direct  statement  that  the  place 
must  be  kept  for  this  "purpose. "  Then 
follows  tbe  alternative,  "or  of  allowing 
any  other  person  or  persons  to  play,"  etc. 
Then,  after  specifying  several  particular 
acts,  it  adds,  "or  who  shall  In  any  other 
way  knowingly  take  any  part  whatever 
in  sucb  game,"  etc.  Section  2,  also,  which 
punishes  the  leasinig  of  a  room  or  building 
for  the  purpose,  qualifies  the  act  by  the 


use  of  the  word  "knowingly."  Our  con- 
clusion, therefore.  Is  that  the  court  erred 
in  overruling  the  demurrer  to  the  first 
complaint,  and  that  there  is  no  error  in 
tbe  Judgment  upon  the  second  complaint. 
The  other  Judges  concurred. 


(«0  Cfltiii.  lU) 

City  or  New  London  v.  Milleh  et  ux. 

(Supreme  Cowrt  of  Errors  of  Corvnecticut. 
March  »,  1891.) 

MuNiciFAL  CoBPOR^TioNg— Public  Imfrotemexts 
— ^Ibkeoulab  Assessments— Joint  Owners. 

1.  Where  there  are  separate  and  distinct  in- 
terests in  the  same  land,  owned  by  different 
persons,  assessments  for  improvement  of  a  street 
on  which  the  land  abats  should  be  made  sepa- 
rately against  each  owner;  but  a  Joint  assessment 
is  a  mere  irregularity,  which  may  be  waived  by 
the  persons  against  whom  it  is  made. 

3.  An  assessmtint  for  street  improvements 
cannot  be  made  against  one  only  of  several  joint 
owners  of  abutting  property,  tor  tbe  benefits  ac- 
cruing to  the  whole  property,  but  most  be  either 
separately  against  each  o/mer  or  Jointly  against 

8.  In  an  aotlon  to  forecloae  tbe  lien  of  an  as- 
sessment for  street  improvements,  the  record  of 
an  assessment,  showing  that  it  was  made  Jointly 
against  Joint  owners  of  abutting  property,  wiu 
not  support  a  complaint  alleging  a  several  as- 
sessment, and  no  valid  Judgment  can  l>e  ren- 
dered thereon. 

Appeal  from  court  of  common  pleas. 
New  London  county ;  Crump,  Judge. 

R.  Wbeeler  and  H.  A.  Hull,  for  appellant. 
J.  Balaey  and  A.  Brande/ree,  for  appellee. 

Andrews,  C.J.  This  action  was  brought 
against  William  F.  Miller  and  Margaret 
Miller,  biq  wife.  The  complaint,  as  it 
stood  before  it  was  amended,  alleged,  in 
substance,  that  the  defendants  were,  on 
and  before  the  13th  day  of  August,  1887, 
the  owners  of  certain  real  estate  in  tbe 
city  of  New  London  abutting  on  Main 
street;  that  prior  to  said  day  the  board 
of  sewer  commissioners  of  said  city  laid 
out  and  constructed  a  pnlilic  sewer  in  and 
through  saJd  Main  street;  thatonthe27th 
day  of  August,  1887,  the  said  board,  after 
notice  and  hearing  to  the  defendants,  as- 
sessed against  the  defendants,  whose 
property  was  in  the  Judgment  of  the 
board  benefited  by  the  sewer,  the  sum  of 
f  149.25  as  the  sum  which  they  ought  Just- 
ly and  equitably  to  pay  as  their  propor- 
tionate share  of  the  expense  thereof;  that 
notice  of  said  assessment  was  given  to 
tbe  defendants,  and  no  appeal  was  tak- 
en, and  that  it  has  never  been  paid ;  and 
that  a  certificate  of  Hen  was  duly  filed  and 
recorded  In  the  town-clerk's  office;  and 
the  complaint  claimed  a  Judgment  for  the 
amount  of  the  assessment  and  a  foreclos- 
ure of  the  Hen.  A  copy  of  tbe  certificate 
of  Hen  was  annexed  to  a  deed  made  part 
of  the  complaint,  and  is  as  follows: 
"This  may  certify  tbat  a  lien  in  favor  of 
the  city  of  New  London  is  claimed  and 
continued  upon  the  land  and  premises 
hereinafter  described  to  secure  the  payment 
of  one  hundred  and  forty-nine  and  twen- 
ty-five one-hnndredths  dollars  due  said 
city  from  Wm.  F.  and  Margaret  Miller, 
the  owners  of  said  property,  as  an  as- 
sessment of  benefits  resulting  therctofrom 
the  construction  of  a  public  sewer  in  and 
along  Main  street,  in  said  city,  by  tJie 
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board  of  sewer  commissioners  tbereof. 
Said  assessment  was  duly  made  by  said 
board  on  tbe  13tb  day  of  August,  1887, 
under  and  in  compliance  with  the  provis- 
ions of  an  act  relating  to  sewers  and  sew- 
erage In  the  city  of  New  London,  passed 
at  the  January  session  of  the  general  as- 
sembly of  tbe  state,  A.  D.  1886;  amounts 
to  tbe  sum  of  one  hundred  and  forty-nine 
and  twenty  five  one-hundreths  dollars; 
and  was  due  on  the  27th  day  of  August, 
1887.  The  parties  liable  to  pay  the  same 
harp  been  duly  notified,  and  the  same  is 
unpaid,  and  is  claimed  as  the  amount  se- 
cured by  this  Hen,  with  interest  from  the 
6tb  day  of  October,  1887.  The  premises 
upon  which  this  Uenisclaimedaresitaated 
on  Main  streeti  in  said  city  of  New  Lon- 
don, and  are  bounded  and  described  as 
follows,  namely:  Northerly  by  land  of 
Wm.  R.  and  Mary  F.  Brown,  easterly  by 
Wlnthrup  avenue,  southerly  by  land  of 
James  Mauz,  and  westerly  by  Main  street. 
Dated  and  recorded  October  26th,  1887. " 
At  the  trial  the  plain tlH  amended  tbecom- 
plalnt  as  follows:  "Strikeout  from  the 
complaint  the  name  of  Margaret  Miller, 
and  insert  the  word  'defendant'  Instead 
of  tbe  word  'defendants'  whenever  the 
latter  occurs  in  said  complaint.  Add  to 
tbe  complaint  a  new  paragraph  as  fol- 
lows: "The  land  described  in  said  com- 
plaint CO  .riists  of  four  lots  lying  con- 
tiguous to  each  other,  and  not  separated 
by  any  visible  boundaries.  Of  three  of 
said  lots,  the  record  title  stands  in  the 
name  of  Margaret  Miller.  The  record  title 
of  the  remaining  lot  stands  in  the  name 
of  William  and  Margaret  Miller.  Said 
William  and  Margaret  Miller  are  husband 
and  wife,  and  were  married  prior  to  1870. 
Plaintiff  claims  only  a  foreclosure  of  the 
interest  of  William  Miller  in  said  lands.'" 
To  tbe  amended  complaint  the  defendant 
William  Miller  demurred.  The  courtover- 
ruled  the  demurrer,  and  on  his  failure  to 
answer  over  rendered  Judgment  against 
bim  for  the  full  amount  of  the  assessment, 
and  decreed  a  foreclosure  of  his  Interest  in 
tbe  land.    He  appeals  to  this  court. 

If  the  action  had  been  prosecuted  in  its 
original  form  against  both  these  defend- 
ants, it  is  more  than  possible  that  It 
might  have  been  successfully  carried 
through.  The  trial  court  would  have  bad 
some  ground  to  assume  that  the  land  of 
the  defendants  had  been  increased  in  value 
by  tbe  construction  of  tbe  sewer  to  the 
full  amount  of  the  assessment,  which  in 
all  fairness  they  ought  to  pay.  They  had 
timely  notice  of  the  proposed  assessment, 
and  an  opportunity  to  appear  and  object 
to  any  excess  or  Irregularity  In  that  as- 
sessment. They  did  not  do  so.  From 
tbeir  default  In  such  appearance,  in  con- 
nection with  tbe  other  facts  in  the  case, 
and  in  the  absence  of  any  evidence  to  the 
contrary,  the  court  might  very  likely  find 
that  they  were  willing  to  have  their  in- 
terests In  all  the  lots  treated  aa  wholly 
Joint  instead  of  partly  Joint  and  partly 
several.  Strictly,  an  assessment  for  ben- 
efits should  be  made  against  the  owner  of 
each  piece  of  land  benefited.  A  joint  own- 
ership in  tbe  same  land  would  justify  a 
Joint  assessment  for  benefits  against  all 
the  owners.    And  where  there  are  sepa- 


rate and  distinct  interests  inthesameland, 
owned  by  different  persons,  which  are 
benefited,  there  should  be  separate  assess- 
ments against  each  of  tbe  owners  for  tbe 
benefit  accruing  to  his  property.  Any 
assessment  that  did  not  observe  this  rule 
tvouid  be  irregular.  But  it  would  not  be 
BO  wholly  void  that  the  irregularity  could 
not  be  waived  by  tbe  persons  against 
whom  it  was  made. 

In  the  judgment  rendered  against  Will- 
iam F.  Miller  alone,  on  the  amended  com- 
plaint, we  tbluk  there  is  manifest  error. 
An  assessment  for  benefits  ts  a  kind  of  tax- 
ation: and,  like  all  taxes,  it  must  be 
wholly  Joint  or  wholly  several.  Itcannot 
be  Joint  and  several.  There  is  no  Joint 
and  several  liability  for  taxes.  One  per- 
son is  never  liable  for  the  taxes  of  another. 
A  Certificate  of  such  an  assessment,  in 
order  to  be  valid,  must,  unless  it  be  a  case 
where  it  Is  otherwise  provided,  describe 
an  assessment  made  againsta  party  liable 
severally,  or  against  the  parties  liable 
Jointly,  to  pay  It.  Any  action  brought  to 
recover  the  amount  of  an  assessment  for 
benefits,  or  to  foreclose  a  lien  laid  to  se- 
cure it,  must  be  predicated  on  the  assess- 
ment as  it  was  actually  made,  of  which 
the  certificate  recorded  In  the  town-clerk's 
office  Is  usually  tbe  only  evidence,  and  Is 
always  the  only  record  evidence.  After 
tbe  expiration  of  the  time  within  which 
such'Certlflcate  must  be  recorded,  the  rec- 
ord becomes  tbe  sole  evidence  that  an  as- 
sessment was  ever  made.  If  a  complaint 
In  such  an  action  should  allege  a  several 
assessment,  it  would  not  be  proved  by  a 
record  that  desi'.ribed  a  Joint  one.  In  an 
action  where  tbe  complaint  alleged  a  sev- 
eral assessment,  and  the  proof  was  of  a 
Joint  one,  no  valid  Judgment  could  be  ren- 
dered, because  it  could  not  follow  both. 
A  Judgment  must  follow  the  things  proved 
as  fully  as  it  must  the  things  alleged.  If 
it  varies  from  either  it  is  erroneuas.  In 
this  case  the  certificate  does  not  support, 
but  rather  contradicts,  the  averments  of 
the  amended  complaint.  The  complaint 
declares  on  an  assessment  made  for  bene- 
fits to  the  land  described  as  though  Will- 
iam F.  Miller  was  its  sole  owner.  The 
certificate  speaks  of  a  Joint  assessment 
for  benefits  to  land  of  which  William  F. 
Miller  and  Margaret  Miller  were  the  joint 
owners.  The  certificate  speaks  of  but  one 
assessment  for  benefits  to  a  single  piece  of 
land.  The  amended  complaint  shows 
that  Instead  of  a  single  piece  of  land  there 
were  four  lots,  one  of  which  is  owned  by 
William  F.  and  Margaret  Miller  Jointly, 
and  that  of  the  three  others  William  F. 
is  the  tenant  for  life  and  Margaret  tbe 
tenant  in  fee.  The  certificate  shows  that 
there  has  been  no  separate  assessment  for 
the  benefits  to  the  one  lot  owned  Jointly, 
and  that  there  has  been  no  assessment  for 
the  benefit  to  the  separate  interest  owned 
by  each  in  the  other  three  lots;  but  that 
there  has  been  one  lump  sum  assessed  for 
tbe  benefit  to  four  pieces  of  land,  in  which 
William  and  Margaret  have  distinct  prop- 
erties, against  them  Jointly.  In  this  way 
the  certificate  shows  that  there  has  never 
been  any  such  assessment  as  is  alleged  tn 
tbe  amended  complaint.  Tbe  remainder 
in  fee  owned  by  Margaret  Milleris  her  sep 
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arate  estate.  Her  husband  has  no  inter> 
est  in  it,  nor  Is  hesubjuct  to  any  liability 
on  account  of  it.  It  is  altogether  likely 
ihat  her  remainder  was  benefited  by  the 
sewer  more  than  was  the  life-estate  of 
William.  To  require  him  to  pay  tor  that 
l)eoe&t  is  not  equitable  or  Just. 

We  have  spoken  of  the  assessment  for 
benefits  as  a  kind  of  taxation.  The  state- 
ment is  correct  to  this  extent,  that  the  au- 
thority tu  lay  special  assessments  tor  ben- 
efits is  found  in  the  taxing  power  of  the 
legislature.  It  would,  however,  be  im- 
proper to  say  that  an  assessment  tor 
benefits  is  ordinarily  Included  in  the  term 
"taxcH"  or  "taxation."  It  is  not.  "It  is 
never  so  spoken  of  in  the  charters  of  cit^ 
les  ur  boroughs,  or  In  the  general  law.  or 
In  popular  speech."  Taxes  are  the  regu- 
lar, uniform,  and  equal  contributions 
whkh  all  citizens  are  required  to  make 
for  the  support  of  the  government.  An 
assessment  (or  benefits  may  lack  each  of 
these  qualities,  and  yet  be  valid.  "It  is  a 
local  assessment.  Imposed  occasionally, 
and  upon  a  limited  class  of  persons  interw 
ested  in  a  local  improvement,"  and  is  uni- 
form only  in  that  It  is  supposed  to  give 
an  added  value  to  the  property  of  each 
person  assessed  to  tiie  full  amount  of  the 
assessment.  But  it  has  one  requirement 
In  common  with  every  kind  of  taxation, 
— that  the  assessment  must  be  made 
against  the  very  person  whose  property 
is  benefited.  There  is  error,  and  the  Judg- 
ment is  reversed.  The  other  Judges  con- 
cur. 


(«9  Cohd.  U7) 

Meyeb  et  ah  v.  Burritt  et  aJ. 

(Supreme  Court  Vif  Errort  of  ConneaUout. 

Harch  4, 1891.) 

Taxacioh— Fbiobitt  ov  Lisk— Action  bt  Coi> 

LECTOB — FaBTIBS. 

1.  Gen.  8t  Ck>iui.  |  8h89,  provides  that,  if  any 


person  shall  fall  to  pay  any  ta^  the  collector, 
etc.,  may  "enforce  by  levy  and  sale  any  lien 
upon  real  estate"  which  exists  at  the  date  of  the 


levy.  Bectloo  S890  provides  that  "the  estate  of 
any  person  In  any  portion  of  real  estate  which  is 
by  lawset  in  his  list  fortazation  shall  besubject 
to  a  liot  for  that  part  of  his  taxes  whiclt  ia  levied 
spon  the  valnaticm  of  said  real  estate,  as  found 
in  said  list. "  Held  that,  where  taxes  are  assessed 
against  the  owner  of  mortsaaed  land,  the  lien 
therefor  takes  precedence  of  the  mortgage  only 
so  far  as  the  valuation  of  the  particnlar  oact  is 
concerned,  and  not  as  to  taxes  on  other  property 
of  the  mortgMor. 

a.  Under  Priv.  Acts  Conn.  1881,  p.  816,  which 
provides  that  the  tax  ooUeotor  of  the  town  of 
waterboiy  shall  be  ex  offietotax  oolleotor  for  the 
city  and  Center  schoof-dListrict  of  Waterbuiy, 
etc.,  and  that  he  shall  be  charged  with  the  fml 
amonnt  of  taxes  levied;  and  that,  if  any  taxes 
remain  unpaid  to  him  after  his  settlement  with' 
the  treasurer,  he  may  maintain  an  action  in  his 
own  name  to  recover  the  same, — the  collector 
cannot  maintain  an  action  in  his  own  name  to 
enfOroe  payment  when  he  has  not  paid  the 
amount;  and  the  communities  are  proper  parties 
plaintiffs. 

S.  The  Private  Acts  provide  only  for  the  col- 
lection of  taxes,  and  that  "said  collector  shall 
have  all  *  *  *  the  rights  and  powers  to  en- 
force the  collection  thereof  whiofa  ate  or  may  be 
provided  by  law  for  ooUeotors  of  taxes. "  Held, 
that  the  act  did  not  diminish  tlie  power  of  the  col- 
lector and  oommunitles  to  levy  and  collect  taxes, 
as  provided  ia  the  General  Laws. 


4.  The  fact  that  tlie  collector  paid  a  small 
balance  due  the  city  after  the  oommnnlties  were 
made  plaintiffs  does  not  eztingrnish  the  lien,  and 
the  same  may  be  foreclosed  In  the  name  of  the 
oommnnitles  for  the  benefit  of  tlie  oolleotor. 

Appeal  from  district  court  of  Water- 
bury;  COWEL.L,  Judge. 

Action  by  Louis  Meyer  and  others 
against  Angelo  C.  Burritt  and  others  to 
enforcea  tax-lien.  Judgmentforplaintlfls. 
Defendants  appeal.    Reversed. 

C.  F.  Tba^er  aud  W.  A.  iJrfscoe,  lor  ap- 
pellant.   E.  F.  Cole,  for  appellee. 

ToRiUNCE,J.  This  is  an  action  brought 
to  forecloss  certain  tax -liens  claimed  to 
exist  in  favor  of  the  town  of  Waterbury, 
the  city  of  Waterbdry.  and  the  Center 
school-district  of  Waterbury.  It  was  first 
brought  lu  the  name  of  Meyer  alone,  who 
is  the  tax  collector  for  the  three  communl- 
tlee,  who  are  now  Joined  as  plaintitte. 
Subsequently,  alter  a  demurrer  had  been 
filed  by  the  Chelsea  Savings  Bank,— one  of 
the  defendants, — the  court  below,  on  mo- 
tion of  the  collector,  and  against  the  ob- 
jection of  the  bank,  admitted  the  three 
above-named  communities  as  parties 
plaintiff.  In  one  of  the  reasons  of  appeal 
by  the  bank  this  action  of  the  court  is  as- 
signed (or  error.  In  the  case  of  Hart  v. 
Tieman,  recently  decided  by  this  court, 
(59  Conn.  621,  21  Ati.  Hep.  1007,)  it  was 
held  that  the  tax  collector  of  1  hese  three 
communities,  after  he  bad  settled  bis  rnt»- 
bill  with  the  communities,  and  had  paid 
over  to  them  the  tax,ufider  the  provisions 
of  the  private  act  concerning  the  collec- 
tion of  taxes  within  the  town  of  Water- 
bury, passed  in  1881,1  and  found  in  the  Pri- 
vate Acts  of  that  year,  might  bring  a  suit 
in  his  own  name  to  foreclose  tax-liens  ex- 
isting in  favor  of  the  communities  tor 
taxes  which  the  collector  had  so  paid. 
The  reasons  tor  so  holding  are  given  in 
the  report  of  that  case.  We  think  there 
is  nothing  in  that  decision  to  warrant  the 
inference  that  such  collector  can  bring 
such  a  suit  before  he  has  so  settled  and 
paid  over  the  tax  to  the  communities,  nor 
do  we  think  that  in  such  a  case  any  such 
right  exists.  The  record  in  the  case  at 
bar  shows  that  the  present  action  was 
brought  before  the  collector  bad  settled 
his  rate-bill  or  paid  the  tax  to  the  com- 
munities. Under  these  circumstances,  the 
collector  could  not  bring  such  suit  In  his 
own  name.  Under  the  practice  act,  how- 
ever, it  was,  we  think,  within  the  discre- 
tion of  the  trial  court  tu  admit  the  com- 
munities as  parties  plaintiff,  and  its  ac- 
tion in  so  doing  in  the  case  at  bar  was  per. 
misslble. 

It  appears  from  the  record  that,  long 
before  the  time  when  the  three  communi- 
ties were  admitted  as  plalntifts,  the  taxes 
here  in  question,  with  the  exception  of  a 

>Priv.  Acts  Conn.  1881,  p.  218,  provides  that 
the  tax  collector  of  the  town  of  Waterbury  shall 
be  ex  officio  tax  collector  for  the  city  and  Center 
school-district  of  Waterbury,  etc. ;  and  that  he 
shall  be  charged  with  the  full  amount  of '  taxes 
levied;  and  that,  it  any  taxes  remain  unpaid  to 
him  after  settlement  with  the  treasurer,  he  may 
maintain  an  action  in  his  own  name  to  recover 
the  I 
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amall  balance  due  to  the  city,  which  was 
in  dispute,  had  been  paid  to  them  by  the 
collector.  After  the  communitlea  were 
admitted  as  pluintilfB,  the  banlc  contended 
that  they  had  no  cause  ol  action  agaiDHt 
the  bank,  on  the  ground  that  the  taxes 
had  theretofore  been  paid  to  them  in  full. 
The  court  overruled  this  claim,  and  this, 
we  think,  was  right.  So  far  as  all  of  the 
defendants  In  a  proceeding  of  this  nature 
were  concerned,  the  taxes  were  and  still 
are  unpaid.  As  against  them,  the  lien  still 
exists,  and  may  be  foreclosed  by  the  com- 
munities in  their  own  name  for  the  benefit 
of  the  collector,  who  has,  after  suit 
bronght,  been  compelled  bylaw  to  pay  the 
tax.  The  reasoning  of  this  court  in  the 
case  of  Hart  v.  Tlernan,  above  releiTed  to, 
plainly  justlties  this  conclusion. 

On  the  trial  below,  the  bank  fnrthercon- 
tended  that,  under  the  provisicns  of  sec- 
tion 3807  of  the  General  Statutes,  the 
premiB<;B  sought  to  be  foreclosed  were  not 
sntiject  to  any  lien  for  any  of  the  taxes 
laid  by  either  of  the  plaintiff  communities, 
and  described  in  the  complaint,  npon  the 
ground  that  special  provision  bad  been 
made  by  statute  for  the  assessment  and 
cullertlon  of  taxes  within  the  town  of  Wa- 
terbury.  This  contention  is  based  npon 
the  existence  of  the  private  act  of  1881, 
hereinbefore  referred  to.  By  a  reference 
to  that  act,  however,  It  will  be  seen  that 
it  makes  no  provision  for  any  of  the  mat- 
ters provided  for  in  the  sections  of  the 
Genera]  Statutes  .referred  to  in  section 
8897.  It  does  not  prescribe  how  a  demand 
or  levy  shall  be  made  by  the  collector,  nur 
how  he  shall  proceed  to  collect  a  tax.  It 
does  not  provide  in  any  manner  (or  the 
existence  or  continuance  of  a  lien  for 
taxes.  It  does  not  provide  for  the  fore- 
closure of  such  liens,  nor  fur  the  sale  of  an 
equity  of  redemption,  nor  for  the  mode  of 
selling  land  for  taxes,  nor  for  the  form  of 
the  collector's  deed  in  such  case.  All  these 
matters,  and  others  not  embraced  within 
the  provisions  of  the  private  act  afore- 
said, are  provided  for  only  in  the  General 
Statutes.  The  private  act  provides  only 
(or  matters  with  regard  to  the  collector 
and  the  collection  of  taxes  in  Waterbury 
that  are  in  a  certain  sense  special  and  pe- 
culiar to  that  town.  The  private  act  It- 
seK  refers  to  tlie  general  law  on  thin  sub- 
ject lor  a  description  of  the  powers  of  such 
collector  In  these  words:  "Said  collector 
shall  have  and  possess  all  the  rights  and 
powers  to  enforce  the  collection  thereof  as 
are  or  may  be  provided  by  law  for  collect- 
ors of  taxes. "  In  that  act  no  special  pro- 
Tision  is  made  for  any  o(  the  important 
matters  relating  to  the  collection  o(  taxes 
which  are  provided  (or  in  the  sections  o( 
the  General  Statutes,  which  are  referred 
to  in  section  3897.  To  hold  that  because 
of  the  existence  of  this  private  act  these 
three  communities  and  theit*  officials  pos- 
sess none  of  the  Important  powers  con- 
ferred upon  other  commnnities  by  those 
seciions,  would  be  doing  that  which  we 
think  the  legislature  never  Intended,  name- 
ly, excluding  these  commuuities  from  the 
benefit  o(  certain  provisions,  important, 
and  almost  necessary,  for  the  due  collec- 
tion o(  taxes.   The  language  employed  by 


the  legislature  In  section  3897  aforesaid 
does  not,  we  think,  warrant  ns,  under  the 
circumstances,  in  coming  to  any  such  con- 
clusion. In  passing  npon  the  claim  of  the 
bank  on  the  point  in  question  the  court 
below  did  not  err. 

But  the  bank  ou  the  trial  below  further 
asked  the  court  to  hold  that,  if  the  prem- 
ises sought  to  be  foreclosed  were  subject 
to  any  lien  for  taxes,  they  were  subject, 
so  far  as  the  bank  was  concerned,  to  such 
a  lien  only  for  the  taxes  laid  upon  the  as- 
sessed value  of  those  premises.  This  claim 
the  court  overruled,  and  this  action  ol  the 
court  is  one  of  the  errors  assigned  tn "the 
reasons  of  appeal.  The  premises  sought 
to  be  foreclosed  consisted  of  a  lot  of  land, 
with  buildings  thereon,  situated  in  the 
city  o(  Waterbury.  The  taxes  sought  to 
be  recovered  in  this  proceeding  were  taxes 
due  from  one  Angelo  C.  Burritt,  wblcli  be- 
came due  on  the  1st  day  o{  May,  1888,  up- 
on the  assessment  list  of  the  yearprevions. 
The  assessed  value  of  the  premises,  as  It 
appeared  m  the  completed  assessment 
list,  was  S12,0U0.  The  assessed  value. of 
the  other  property  of  Burritt,  as  it  ap- 
peared in  said  completed  list,  was  $15,350, 
making  in  all  $27,350.  On  the  14th  day  of 
October,  1K87,  Burritt  and  bis  wife  gave  a 
mortgage  to  the  defendant  the  Chelsea 
Savings  Bank  of  the  premises  sought  to 
be  foreclosed,  to  secure  an  indebtedness  of 
theirs  to  the  bank  of  $20,000.  The  mort- 
gage was  recorded  the  same  day.  Section 
%J90  of  the  Gheneral  Statutes,  in  (orce  when 
the  taxes  here  in  question  were  laid,  pro- 
vides as  follows:  "The  estate  of  any  person 
in  any  portion  of  real  estate  which  Is  by 
law  set  In  his  list  for  taxation  shall  be 
subject  to  a  lien  for  that  part  of  his  taxes 
which  is  laid  upon  the  valuation  of  said 
real  estate,  as  found  in  said  list  when  finally 
completed. "  This  section  was  passed  in 
1887,  as  part  of  chapter  110  of  the  Public 
Acts  of  that  year.  Prior  to  that  time  the 
law  upon  this  matter  was  found  in  sec- 
tion 15,  p.  163,  of  the  Revision  of  1875, 
which  provided  as  follows:  "Real  estate 
owned  by  any  person  in  fee  or  for  IK  e  or 
for  a  term  of  years,  by  gift  or  devise,  and 
not  by  contract,  shall  stand  charged 
with  his  lawful  taxes  in  preference  to  any 
other  lien. "  This  section  was  repealed  by 
the  act  of  1887,  referred  to  above.  Dnder 
the  law  as  it  stood  prior  to  1887,  this 
court,  in  the  case  of  Brewing  Co.  v  Town 
of  Merlden,48Conn.  243,  held  that  any  part 
o(  the  real  estate  of  a  tax-payer  was  sab 
Ject  to  a  lien  for  the  whole  amount  o(  bis 
tax.  But  the  act  o(  1887  changed  this. 
Under  the  law  as  it  was  when  the  liens 
here  in  question  commenced,  and  as  It 
now  is,  the  premise  sought  to  be  fore- 
closed are,  by  the  express  words  of  the 
statute,  subject  to  a  lien  only  for  that 
part  of  the  taxes  "  which  is  laid  upon  the 
valuation  of  said  real  estate  as  found  in 
said  list  as  finally  completed. "  This  was 
$12,000.  Thu  court  below  held  that  the 
premises  in  question  were  subject  to  a 
lien  for  the  entire  tax  upon  $27,360.  The 
plaintiffs  seem  to  concede  that,  if  section 
8890  o(  tbe  General  Statutes  stood  ali>ne, 
the  constrnctlon  contended  (or  by  the 
bank  would,  perhaps,  be  tbe  correct  one; 
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bat  they  eay  tbat,  U  that  section  is  read, 
as  it  should  be,  In  connection  with  sec- 
tions 3889  and  3899,  it  will  be  seen  that 
there  is  a  conflict  between  the  sections,  if 
we  adopt  the  defendant's  conatructlon. 
So  far  as  the  question  in  hand  Is  con- 
cerned, section  3889  provides  tbat  the  tax 
collector  "  may  enforce  by  levy  and  sale 
any  lien  apun  real  estate  for  said  taxes 
which  exists,  except  sacb  as  are  contin- 
ued by  certificate;  or  he  may  levy  upon 
and  sell  soch  interest  of  the  person  in  any 
real  estate  as  exists  at  the  date  of  the 
levy."  Section  8899 provides  that  "no  real 
estate  incumbered  by  mortgage  or  other 
lien  shall  be  sold  tor  the  payment  of  any 
taxes,  except  the  tax  laid  upon  the  as- 
seseed  valuation  of  such  real  estate,  unless 
the  sale  is  made  subject  to  such  mort- 
gages or  other  liens  thereon  as  were  re- 
corded before  the  laying  of  such  taxes." 
Under  these  two  sbctions  the  plaintiffs 
claim  that  the  tax  collector.  It  be  were 
here  proceeding  by  way  of  levy  and  sale, 
would  be  empowered  to  collect  out  of  the 
real  estate  in  question  the  whole  amount 
of  the  tax  due  from  Burritt,  without  re- 
gard to  the  mortgage;  and  they  argue 
tbat.  If  this  be  so,  it  follows  that  in  this 
proceeding  to  foreclose  a  lien  the  whole 
amount  of  the  tax  is  secured  by  the  lien, 
and  can  be  collected  as  against  the  bank. 
If  we  concede  that  the  tax  collector  is  so 
empowered  in  case  of  levy  and  sale.  It 
does  not  follow  that  he  can  collect  the  en- 
tire tax  as  against  this  bank  in  a  proct^- 
Ing  of  this  kind.  This  proceeding  is  based 
upon  the  existence  of  a  lien,  and  it  is  not 
a  proceeding  by  way  of  levy  and  sale. 
The  question  here  is,  what  la  the  amount 
of  the  debt  or  tax  which  is  secured  by  the 
lien?  Under  tbe  former  statute  it  was 
tbe  whole  amount  of  tbe  tax;  under  tbe 
present  statute  it  is  expressly  provided 
tbat  it  shall  be  tor  "that  part  of  his  taxes 
which  is  laid  upon  tbe  valuation  of  said 
real  estate,  as  found  in  said  list  when 
finally  completed."  It  is  true  tbat  tbe 
sections  in  question  must  be  construed 
together,  and  harmonised,  if  possible, 
where  they  seem  to  conttict;  but  in  so  con- 
struing them  we  must  give  its  full  force  to 
tbe  language  of  all  the  sections,  taking  In- 
to account  the  former  law,  and  tbe  change 
therein  which  the  present  law  seems  to 
make. 

Tbe  liens  sought  to  be  enforced  here  ex- 
ist solely  by  virtue  of  the  statute.  It  ts 
tbe  statute  that  determines  wbat  proper- 
ty shall  be  subject  to  them,  when  they 
commence,  how  long  they  endure,  bow 
they  shall  be  enforced,  over  what  other 
-claims  they  shall  have  precedence,  and 
wbat  amount  of  tbe  tax  shall  be  secured 
by  them.  They  are  the  creatures  of  tbe 
positive  statute,  and  by  that  must  their 
nature  and  qualities  be  tested.  The  pro- 
visions for  their  creation  and  enforcement 
are  special  and  peculiar  methods  for  the 
■collection  of  taxes,  adopted  in  addition 
to  tbe  ordinary  and  general  method  by 
way  of  levy  and  sale  of  the  property. 
"This  lien,  with  its  extension,  is  a  statu- 
tory creation.  It  stands  quite  apart 
from  tbe  matter  of  selling  laud  upon  a 
tax-warrant,  and  is  not  incumbered  by 
.any  provision  as  to  posseiasion  nf  other 


property."  Brewing  Co.  v.  Town  of  Mer- 
iden,  supra.  The  liens  In  question  here,  U 
they  exist  at  all,  are  created  by  section 
3890  of  the  General  Statutes.  It  is  true 
that  they  were  continued  by  certificate 
under  tbe  provisions  of  section  3896,  bat 
this  did  not  alter  their  nature,  nor  affect 
the  amount  of  tax  secured  by  them.  The 
liens  that  commenced  on  tbe  Ist  of  Octo- 
ber, 1887,  were  the  identical  liens  contin- 
ued by  certificate,  save  and  except  the 
change  in  the  rate  of  interest,  and  the  Iden- 
ticalliens  provided  forinsection  3890.  Un- 
der this  SACtlon  the  Hen  created  thereby 
takes  precedence,  not  only  of  mortgages 
recorded  alter  October  1st,  but  "of  all 
mortgages,  attachments,  and  ileus  pur- 
porting to  cover  or  affect  said  estate  in 
the  whole  of  said  portion  recorded  before 
October  1st. "  This  is  tbe  order  of  preced- 
ence In  case  of  a  lien.  If  tbe  order  of 
precedence  under  a  proceeding  by  way  of 
levy  and  sale  is  different,  (a  point  which 
we  do  not  here  decide,)  this  cannot  affect 
tbe  consideration  of  the  question  in  band. 
If  the  legislature  has  made  any  such  dis- 
tinction, the  two  methods  of  procedure 
may  well  stand  together.  There  is  no  ap- 
parent conflict  between  the  provisions  ol 
tbe  statutes  here  in  question,  and  certain- 
ly no  such  necessary  conflict  as  requires  us 
to  hold,  against  tbe  express  and  positive 
language  of  one  of  these  sections,  that  a 
lien  exists  upon  tbe  premises  sought  to  be 
foreclosed,  as  against  the  bank,  tor  the 
whole  amount  of  the  tax  due  from  tbe 
tax-debtor.  We  think  the  mortgage  In 
questioD,  so  far  as  the  Chelsea  Savings 
Bank  is  concerned,  takes  precedence  of  all 
of  said  taxes  save  and  except  the  taxes 
laid  upon  the  assessed  value  of  tbe  real 
estate  covered  by  tbe  mortgage,  as  found 
in  the  tax-list  when  finally  completed,  and 
tbat  tbe  court  below,  in  deciding  other- 
wise, erred,  and  mistook  the  law.  For 
these  reasons  the  judgment  of  the  court 
below  Is  reversed  as  to  the  Chelsea  Sa  v- 
IngsBank,  the  sole  appellantin  this  court. 
Tbe  other  judges  concur. 

■  (60  Conn.  124) 

Began  v.  New  York  &  N.  E.  R.  Co. 

(Sumrane  Covirt  of  Errort  of  CorvMMout. 
Maroh  4, 1891.) 

RAII.BOAD  COMFANiaS  —  LUBIUTT  VOB  PBOPBRTT 

Obstkotbd  —  RioBT  TO  Sbt  Orr  Insubamob — 
DAiuaBS— Intbbxst. 

1,  In  an  action  against  a  railroad  company 
for  destruction  of  property  by  fire  cummanicated 
from  a  locomotive  engine,  under  Gen.  St.  Conn. 
i  8581,  which  makes  a  railroad  company  liable 
for  such  loss  whether  it  was  negligent  or  not, 
defendant  la  not  entitled  to  a  reduction  of  dam- 
ages to  the  extent  of  insurance  on  tbe  property 
paid  by  an  insurance  company  to  plaintiff. 

3.  On  a  hearing  on  the  question  of  damages 
on  default  in  an  action  against  a  railroad  com- 
pany for  destruction  of  property,  defendant  can- 
not have  the  benefit  of  a  set-oft,  recoupment,  or 
any  other  ground  for  the  reduction  of  damages, 
unless  it  necessarily  arises  from  the  facts  stated 
in  the  complaint. 

8.  In  an  action  for  the  destruction  of  prop- 
erty having  a  market  value  susoeptible  of  easy 
proof,  plaintiff  is  entitled,  in  addition  to  the 
value  of  the  property  at  the  time  of  its  destruc- 
tion, to  interest  thereon  from  that  date. 

Appeal   from    superior   court,   Tolland 
county;  F.  B.  Hall,  Judge. 
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E.  D.  Bobbins,  for  appellant.  A.  P. 
Byde  and  C.  Pbeipe,  lor  appellee. 

LooMiB,  J.  This  Is  a  complaint  to  re- 
coTer  damages  for  the  loss  of  g:ood8  be- 
longing to  the  plaintifl,  which,  on  the  13th 
day  of  July,  1889,  were  destroyed  by  a  fire 
communicated  by  a  locomotive  engine  be- 
longing to  and  In  the  nse  of  the  defendant 
corporation.  The  action  Is  predicated  up- 
on section  3581  of  the  Genernl  Statutes, 
which  provides  as  follows:  "When  any  In- 
jury is  done  to  a  building  or  other  prop- 
erty of  any  person,  by  fire  communicated 
by  a  locomotive  engine  of  any  railroad 
company,  wlthoutcontrlbutory  negllg^ence 
on  the  part  of  the  person  entitled  to  the 
care  and  poHseesion  of  the  property  in- 
jured, the  said  railroad  company  shall  be 
held  responsible  in  damages  to  the  extent 
of  such  injury  to  the  person  so  injured; 
and  every  railroad  company  shall  have 
an  insurable  interest  In  the  property  lor 
which  It  may  be  so  held  responsible  in 
damages  along  its  route,  and  may  procure 
Insurance  thereon  in  its  own  behalf. "  The 
defendant  suffered  a  default,  and  a  bearing 
in  damages  was  had  before  the  court.  The 
court  found  all  the  facts  essential  to  a  re- 
covery of  compensatory  damages,  and  as- 
sessed as  such  damages  the  sum  of  S18,- 
091.95,  and  rendered  Judgment  tor  the  plain- 
tit!  to  recover  that  sum  of  the  defendant, 
and  his  costs.  Cpon  the  hearing,  the  coun- 
sel for  the  defendant  inquired  of  the  plain- 
tiff, as  a  witness,  it  he  had  not  received 
from  Insurance  companies  somecompensa- 
tion  for  the  damages  to  said  goods  by 
said  fire.  This  was  objected  to  by  tbe 
^aJntiff,  and  excluded  by  the  court.  Was 
this  ruling  erroneous?  In  the  first  place, 
if  we  assume  that,  under  proper  plead- 
ings, tbe  defendant  might  be  allowed  a 
reduction  equal  to  the  amount  of  insar- 
ance  collected  by  the  plaintiff  on  tbe  goods 
destroyed,  we  do  not  think  it  admissible, 
as  tbe  pleadings  were  at  the  time  of  the 
bearing.  It  Is  true  that  In  this  case  there 
was  no  answer,  bat  a  default,  which  ad- 
mitted the  allegations  of  the  declaration 
to  be  true;  but  an  admlsslim  of  the  truth 
of  the  allegations  could  surely  give  no 
greater  latitude  of  proof  upon  the  subject 
of  the  damages  than  a  denial.  Both  par- 
ties must  be  eonflaed  to  such  qaestions  of 
damage,  and  such  matters  of  aggravation 
or  mitigation,  as  wonld  naturally  arise 
from  the  facts  stated  in  the  complaint. 
Tbe  plaintiff  could  not  show  special  or 
consequential  damages  not  averred  and 
not  naturally  flowing  from  the  cause  of 
action  described,  nor  could  tbe  defendant, 
on  the  other  hand,  havB  the  benefit  of  a 
set-off,  recoupment,  or  any  other  ground 
for  the  reduction  of  damages,  depending 
on  some  Independent  transaction  between 
the  plaintiff  and  a  third  person.  The 
matter  to  be  proved  by  the  rejected  evi- 
dence upon  the  defendant's  assumption 
would  be  a  complete  defense,  except  lor 
the  default.  It  it  equaled  In  amount  the 
value  ol  tbe  goods,  it  would  be  an  abso- 
lute bar  to  the  action ;  otherwise  it  would 
be  a  bar  pro  tanto.  But,  irrespective  of 
the  pleadings,  the  ruling  complained  of 
was  clearly  right  upon  the  merits  of  the 
question.    Any   other  conclusion    would 


seem  to  ns  utterly  at  variance  with  estab- 
lished principles  and  sound  reason,  and 
contrary  to  an  unbroken  line  of  decisions 
by  the  courts  of  England  and  the  United 
States.  If  tbe  defendant  is  entitled  to 
have  the  insurance  money  deducted  from 
the  amount  otherwise  due,  It  must  be  be- 
cause it  o  wns  or  has  some  legal  claim  to 
tbe  money.  How  happens  it  that  the 
defendant  corporation  is  entitled. to  this 
money?  Not  because  it  ever  paid  tbe 
premium  or  any  part  of  it,  nor  because 
the  policy  was  obtained  for  its  benefit  or 
upon  its  request,  nor  because  there  Is  any 
privity  between  It  and  the  insurance  com- 
pany. Our  own  court  in  Counecticnt 
Mut.  Lite  Ins.  Co.  v.  New  York  &  N.  H. 
R.  Co.,  25  Conn.  265,  held  that  there  was 
no  privity  between  the  defendant,  whose 
negligence  caused  the  death  of  the  insured, 
and  the  insurance  company,  who  issued 
the  policy  on  tbe  life  of  such  person,  and 
this  position  accords  perfectly  with  the 
law  in  other  jurisdictions.  The  defendant, 
instead  of  paying  anything  towards  pro- 
cnring  tbe  policy,  by  its  extraordinary  use 
of  tbe  dangerous  element  of  Ore  in  close 
proximity  to  Che  plaintiff's  property  ren- 
dered it  necessary  for  him  to  pay  a  mucb 
larger  sum  to  obtain  his  Insurance  tbau 
would  otherwise  have  been  required. 

How,  then,  can  tbe  defendant  claim,  as 
it  does,  the  exclusive  benefit  of  the  insur- 
ance? It .  came  to  the  plaintiff  from  a  col- 
lateral source,  wholly  independent  of  tbe 
defendant,  and  which  as  to  him  was 
res  ia  ter  alloa  acta .  The  defendan  t,  in  oar 
Judgment,  has  no  more  claim  to  tbe  Insnr- 
ance  money  than  it  would  have  to  money 
obtained  upon  a  subscription  paper  which 
the  frltods  of  Regan  may  have  procured 
to  make  good  his  loss.  How  can  the  de- 
fendant make  any  distinction  between 
money  raised  voluntarily  after  tbe  loss, 
and  that  obttdned  from  a  contract  of  in- 
demnity to  which  it  was  no  party,  and 
had  paid  no  part  of  the  consideration  ? 
The  statute  upon  wbich  tbe  action  la 
founded  justly  Imposes  an  absolate  pri- 
mary liability  on  the  defendant  for  hav- 
ing caused  the  loss.  Bat  the  ruling  which 
the  defendant  asked  for  would  completely 
nallily  the  statute  as  applicable  to  such  a 
case  as  this,  by  practically  imposing  tbe 
primary  obligation  on  the  insurer,  who  is 
innocent,  and  allowing  the  defendant, 
who  caused  the  loss,  and  who  alone  could 
have  prevented  it,  to  go  entirely  free,  at 
least  to  the  extent  of  the  insurance;  for 
the  insurer,  having  paid  tbe  money  dde 
tbe  insured,  could  not  get  it  back  from 
him ;  and  of  course  the  insured,  after  fiach 
deduction  from  his  damages,  would  have 
no  remaining  right  to  which  tbe  insurer 
could  be  subrogated  to  recover  the  money 
back  again  from  the  'defendant.  It  tbe 
principles  that  underlie  tbe  defendant's 
position  are  correct,  had  the  loss  been 
paid  in  fall  in  ignorance  of  the  fact  that 
the  plaintiff  had  obtained  insurance,  tbe 
defendant  might  bring  a  suit  against  tbe 
plaintiff  to  recover  tbe  money  so  paid :  or 
had  the  money  doe  on  the  policy  not  been 
paid,  tbe  defendant,  after  paying  the  loss 
in  full,  coald  intervene  to  prevent  tbe 
amount  due  on  the  policy  from  being  paid 
to  tbe  insured  or  any  other  than  itself. 
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What  a  strange  sabrogation  that  woald 
be,  to  put  the  party  vbo  caused  the  loss 
In  the  place  ot  the  Insured  to  enforce  tbe 
contract  between  tbe  latter  and  bla  In* 
surer!  And  what  a  strange  revolution 
would  be  made  in  the  relation  ot  the  par- 
ties were  we  to  adopt  the  defendant's  con- 
tention 1  It  has  hitherto  been  established 
by  a  line  of  decisions  reaching  backward 
more  than  a  century,  and  substantially 
unbroken  by  dissent,  that  there  is  no  priv- 
ity In  such  cases  between  one  made  pri- 
marily liable  for  such  a  loss  and  an  insur- 
ance company;  that  the  liability  of  the 
Insurer  iH  merely  secondary;  that  the  in- 
surer's poKition  is  practically  that  ot  a 
surety;  that  insurance  is  personal,  and 
'  does  not  inure  tu  the  benefit  ot  one  not  a 
party  thereto ;  and  that,  where  the  Insurer 
has  indemnified  the  owner  ot  the  goods 
lost,  he  is  entitled  to  be  subrogated  to  all 
the  means  of  Indemnity  which  the  owner 
held  against  the  party  causing  the  loss, 
and  primarily  liable  therefor. 

The  true  relations  of  the  parties  and  the 
law  on  the  subject  under  dlscusHlon   are 
very  clearly  st>own  by  the  opinion  of  the 
court  dellverpd  by  Chief  Justice  Shaw  in 
the  case  oT  Hart  v.  Railroad  Corp.,  18 Mete. 
(Mass.)  99,  which  waa  an  action  on  a  stat- 
ute Identical  with  our  own,  in  that  it  pro- 
vided that  when  any  Injury  was  dune  to  a 
building  of  any  person  by  fire  communi- 
cated by  a  locomotive  engine  of  a  railroad 
corporation,'  the   corporation  should  be 
responsible  In  damages  to  the  person  so 
Injured,  and  such  liability,  as  in  the  case 
of  our  statute,  was  Irrespective  of  any 
actual  proof  of  negllfcence.    The  plalntifl's 
bouse  was  destroyed  by  a  fire  communi- 
cated by  a  locomotiveeiigine  oftbedefend- 
ants,  and  the  underwriters  paid  to  theown- 
er  otthe  house  the  amount  of  his  loss,  and 
It  was  held  that  sucb  payment  did  not  bar 
the  owner's  right  to  recover  of  the  rail- 
road corporation,  and  that  the  owner,  by 
receiving  payment  of  the  underwriters,  be- 
-came  trustee   for  them,  and  they  could 
prosecute  the  suit  against   tbe  railroad 
corporation  in  the  name  ot  the  owner, 
who  could  not  even  release  the  railroad 
corporation  so  as  to  affect  the  rights  ot 
the  underwriters  to  recover.    In  deliver- 
ing the  opinion  Chief  Justice  SBAwsald: 
'"liallroad  companies  acquire  large  profits 
by  their  business.    But  their  business  Is  of 
«nch  a  nature  as  necessarily  to  expose  tbe 
property    of   others   to    danger.     •    •    ♦ 
The  manifest  intent  and    detiign  ot  this 
statute,  we  think,  and  its  legal  effect,  are. 
upon  the  considerations  stated,  to  afford 
«ome  indemnity  against  this  risk  to  those 
who  are  exposed  to  It,  and  to  throw  the 
responsibility  upon  those  who  are  thus 
-autfaurized   to  use  a  somewhat  dangerous 
Apparatus,  and  who  realize  a  profit  from 
It.    •    •    •    Now,  when  the  owner,  who 
prima  tacie  stands  to  tbe  whole  risk  and 
suffers  the  whole  loss,  has  engaged  an- 
other i)er8on  to  be  at  that  particular  risk 
fur  him,  in  whole  or  In  part,  the  owner 
and  the  insurer  are,  in  respect  to  that 
ownership  and  the  risk  incident  to  it,  in 
effect  one  person,  ha  vingtogetherthe  bene- 
flcial  right  to  an  indemnity  provided  by 
law  for  those  who  sustalo  a  loss  by  that 
particular  cause.    It,  therefore,  the  owner 


demands  and  receives  payment  ot  that 
very  loss  from  tbe  Insurer,  as  he  may  by 
virtue  fA  his  contract,  there  Is  a  manllMt 
equity  In  transferring  tbe  right  to  indemni- 
ty, wblcb  be  holds  tor  tbe  common  benefit, 
to  tbe  fissurer.  It  Is  one  and  the  same 
loss  for  which  he  has  a  claim  ot  indemnity, 
and  be  can  equitably  receive  but  one  satis- 
faction. So  that,  if  the  assured  first  ap- 
plies to  the  railroad  company,  and  receives 
the  damages  provided.  It  diminishes  his 
loss  pro  tanto,  by  a  deduction  from,  and 
growing  outof,a  legal  provision  attached 
to  and  intrinsic  in  the  subject  Insured. 
The  liability  of  the  railroad  company  is,  in 
legal  effect,  first  and  principal,  and  that 
ot  the  insurer  secondary ;  not  in  order  of 
time,  but  In  order  of  ultimate  liability. 
The  assured  may  first  apply  to  whichever 
of  these  parties  he  pleases ;  to  tbe  railroad 
company  by  his  right  at  law,  or  to  the  In- 
surance company  in  virtue  of  his  contract. 
But  if  be  first  applies  to  tbe  railroad  com- 
pany, who  pay  him,  he  thereby  dimlnisbes 
his  lo6s,  by  the  application  of  a  sum  aris- 
ing out  of  the  subject  of  tbe  insurance,  tu- 
wit,  the  building  insured,  and  his  claim  is 
tor  the  balance.  And  it  follows,  as  a  nec- 
essary consequence,  that  If  he  first  applies 
to  the  insurer,  and  receives  the  whole  loss, 
he  hulds  the  claim  against  the  railroad 
company  in  trust  for  tue  insurers.  Where 
sucb  an  equity  exists,  tbe  party  holding 
tbe  legal  right  is  conscientiously  bound  to 
make  an  assignment  In  equity  to  tbe  per- 
son entitled  to  the  benefit;  and  if  he  fails 
to  do  so,  the  cestui  que  troat  may  sue  in 
the  name  of  the  trustee,  and  his  equitable 
interest  will  be  protected.  We  think  this 
position  is  exceedingly  well  sustained  by 
authorities." 

And  if  tbe  principles  were  so  well  sub-. 
talned  then,  In  1847,  when  that  opinion 
was  written,  they  are  now,  after  the  lapse 
of  more  than  40  years,  still  more  strongly 
supported.  Mason  v.  Sainsbury,  8  Doug. 
61;  Clark  v.  Inhabitants  of  Hundred  ot 
Blythlng,  3  Dowl.  &  R.  489,  2  Barn.  &  C. 
254;  Yates  v.  Whyte,  4  BIng.  (N.  C.)  272; 
Randal  v.  Cockran,  1  Ves.  8r.  08;  Assnr-. 
ance  Co.  v.  Lister,  L.  B.  9  Cb.  App.  483; 
Tbe  Montlcello  v.  MoUlson.  17  How.  152; 
Hall  V.  Ballroad  Co.,  13  Wall.  367;  Clark 
V.  M'llson,  103Mass.219;  Hayward  v.Cain, 
105  Mass.  213;  Harding  v.  Town  of  Town- 
sbend,  43  Vt.  536;  Insurance  Co.  v.  Hutch- 
inson, 21  N.  J.  Eq.  107;  Weber  v.  Railroad 
Co.,  35  N.J.  Law,  409;  Same  V.  Same,  86 
N.J.  Law,  213;  Collins  v.  Railroad  Co., 
5  Hun,  503;  Connecticut  Fire  Ins.  Co.  v. 
Erie  Ry.  Co.,  10  Hun,  59;  Merrick  v.  Brain- 
ard,  88  Barb.  574;  Althorp  v.  Wolfe,  22  X. 
Y.  355;  Merrick  v.  Van  Santvoord,  84  N. 
Y.  208;  Carpenter  v.  Transportation  Co., 
71  N.  Y.  574;  Briggs  v.  Ballroad  Co.,  72  N, 
Y.  26;  Gales  v.  Hailman.  11  Pa.  St.  515; 
Insurance  Co.  v.  Bosber,  88  Me.  258 ;  DIs- 
brow  V.  Jones,  Har.  (Mich.l  48;  Sherlock 
V.  Ailing,  44  Ind.  184;  Swarthout  v.  RaU- 
road  Co.,  49  Wis.  «25,  «  N.  W.  Rep.  314; 
Pratt  V.  Radford,  52  Wis.  114,  8  N.  W.  Rep. 
606;  Honore  v.  Insurance  Co.,  51  111.  414. 

In  1  Suth.  Dam.  p. 242, it  is  said:  "There 
can  be  no  abatement  of  damages  on  tbe 
principle  of  partial  compensation  received 
for  the  injury,  where  it  comes  from  a  col- 
lateral source,  wholly  Independent  ot  tbe 
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defendant,  and  is  as  to  him  rea  Inter  attoa 
acta..  A  man  who  was  worlcing  for  a  bbI- 
ary  was  injured  on  a  railroad  by  the  neg- 
ligence of  the  carrier;  the  fact  that  the 
employer  dirt  n«)t  atop  theoalary  of  the  in- 
jured party  during  the  time  he  wob  dis- 
abled was  held  not  available  to  the  de- 
fendant sued  for  such  injury  in  mitigation. 
Nor  will  proof  of  money  paid  to  the  in- 
jured party  by  an  insurer  or  other  third 
pprson,  by  reason  of  the  loss  or  injury,  be 
admissible  to  reduce  damages  in  favor  of 
the  party  by  whose  fault  such  injury  was 
done.  The  payment  of  such  moneys  not 
being  procured  by  the  defendnnt,  and  they 
not  having  been  either  paid  or  received  to 
satisfy  in  whole  or  in  part  his  liability,  he 
can  derive  no  advantage  therefrom  in  mit- 
igation of  damages  for  which  he  is  liable. 
As  has  been  said  by  another,  to  permit 
a  reduction  of  damages  on  such  agree- 
ment woold  be  to  allow  the  wrong-doer 
to  pay  nothing,  and  take  all  the  benefit  of 
a  policy  of  insurance  without  paying  the 
premium."  Thesame  thing, in  substance, 
is  said  in  Wood's  Mayne,  Dam.  p.  155,  § 
114.  In  the  above  quotation  the  doctrine 
of  the  cases  cited  is  well  summarized,  and 
we  forbear  further  citations  from  the  opin- 
ions in  those  cases,  except  such  as  bear  di- 
rectly upon  the  particular  point  which  the 
defendant  makes  in  this  case;  for  the 
counsel  for  the  defendant  admits  the  gen- 
eral doctrine  as  applied  to  casns  where  the 
defendant  caused  the  loss  by  negligence  or 
some  positive  wrongful  act;  bat  bis  con- 
tention is  that,  under  our  statute,  the 
railroad  company  and  the  insurance  com- 
pany are  equally  innocent  In  regard  to  the 
loss,  and  therefore  the  insurance  company 
did  not  acquire,  by  payment  of  the 
amount  insured,  any  right  of  subrogation 
as  against  the  defendnnt  corporation. 
But  we  think  this  is  an  entire  misconcep- 
tion of  the  defendant's  true  position  and 
of  the  law  relative  to  this  subject. 

In  the  first  place,  the  defendant  cannot, 
in  the  present  posture  of  this  case,  say 
that  the  loss  in  question  ^as  not  occa- 
sioned by  its  own  negligence.  It  is  ex- 
plicitly found  that  there  was  no  negli- 
gence on  the  part  of  the  plaintiff,  but  it  is 
not  found  that  there  was  no  negligence 
on  the  part  of  the  defendant.  In  some 
cases  the  omission  to  find  negligence 
would  justify  the  claim  that  there  was 
no  negligence,  but  this  cannot  apply  to 
such  a  case  as  this,  where  by  law  the  pre- 
sumption of  negligence  arises  from  the 
merefart  that  the  defendant  caused  the 
loss.  In  such  cases  the  burden  rests  on 
the  defendant  to  overcome  the  presumption 
b.v  showing  to  the  satisfaction  of  the 
court  that  there  was  no  negligence.  Sec- 
tion 1096  of  the  General  Statutes  provides 
that,  ** in  all  actions  to  recover  for  an  in- 
jury oscasloned  by  lire  communicated  by 
any  railway  locomotive  engine  in  this 
state,  the  fact  that  such  fire  was  so  com- 
municated shall  be  prima  faxiie  evidence 
of  negligence  on  tbe  pai't  of  the  person  or 
corporation  who  shall,  at  the  time  of  such 
injury  by  fire,  be  in  the  use  and  occupa- 
tion of  such  railroad."  It  may  be  said 
that,  in  tbe  other  section  of  the  statutes, 
upon  which  the  present  action  Is  particu- 
larly predicated,  the  railroad   company 


causing  the  loss  Is  made  liable  irrespective 
of  any  finding  of  negligence,  and,  as  such 
fact  was  immaterial,  tbe  defendant  ought 
not  to  be  prejudiced  by  falling  to  show 
that  there  was  no  negligence.  If,  how- 
ever, the  defendant's  present  contention 
is  correct,  that  the  amount  of  the  dam- 
ages depends  upon  the  fact  of  negligence 
or  no  negligence,  then  it  is  material  to  tbe 
question  under  consideration,  and  the  de- 
fendant must  restunder  the  statutory  pre- 
sumption that  tbe  loss  was  caused  by 
negligence. 

But  there  are  other  still  more  satisfac- 
tory answers  to  the  objection  under  consid- 
eration. The  sole  foundation  for  the  de- 
fendant's contention  rests  on  tbe  fact 
that  the  railroad  company  and  the  insur- 
ance company,  in  their  relation  to  the 
loss,  are  equally  innocent,  in  contempla-. 
tlon  of  the  law.  Now,  any  proper  theory 
of  the  statute  under  consideration  will  ut- 
terly exclude  such  an  Idea.  The  theory 
of  the  statute  is  that,  as  the  railroad  cor- 
poration is  privileged,  for  its  own  profit, 
to  use,  for  purposes  of  rapid  locomotion, 
tbedangerous  element  of  fire  in  close  prox- 
imity to  adjoining  combustible  property, 
and  as  it  alone,  through  its  own  agents, 
who  construct  and  manug:e  its  locomo- 
tive engines,  has  power  to  prevent  tbe 
communication  of  fire  to  the  adjoining 
property,  if  fire  Is  communicated  from  its 
engines  and  the  property  of  another  is 
thereby  destroyed  there  is  legal  fault, 
predicated  upon  the  mere  fact  of  a  loss  so 
caused,  and  the  railroad  corporation  is 
made  absolutely  liable  to  make  good  the 
loss  to  the  owner,  irrespective  of  any  find- 
ing as  to  negligence.  In  view  of  this  stat- 
ute, it  seems  to  us  almost  preposterous  to 
hold  that  the  defendant  who  causes  the 
loss  Is  equally  innocent  with  the  one  who 
merely  Issues  to  the  owner  of  tbe  property 
an  ordinary  policy  of  insurance. 

But  there  Is  still  another  Independent 
answer  to  the  point  referred  to,  namely, 
that  the  principles  established  by  the  au- 
thorities render  it  immaterial  whether  or 
not  the  loss  was  occasioned  by  any  posi- 
tively negligent  or  wrongful  act.  This  is 
shown,  first,  bythe  leading  English  cases, 
where  the  doctrine  which  we  apply  to  this 
case  originated,  and  which  cases  are  re- 
ferred to  and  cited  with  approval  in  all 
the  leading  American  cases  on  the  subject. 
The  earliest  case  on  this  subject  is  that  of 
Mason  v.  Sainsbury,  3  Doug.  61,  (dei'lded 
In  1782.)  It  was  an  action  against  tbe 
community  known  in  England  as  the  "hun- 
dred"— a  division  of  a  county — to  recover 
damages  sustained  by  the  demolition  uta 
house  by  the  eat  of  certain  rioters  in  1780. 
The  plaintiff  had  an  Insurance  on  the 
bouse  destroyed,  which  the  Insurance  com- 
pany (or  office  as  it  is  there  called)  paid 
without  suit,  and  this  action  was  brought 
in  the  name  of  the  plaintiff,  with  his  con- 
sent, for  the  benefit  of  the  insurance  com- 
pany. The  judges  all  agreed  that  the 
SlalntlS  was  entitled  to  recover.  Lord 
[ANSFiBLD  said:  "The  office  paid  with- 
out suit,  not  in  ease  of  the  hundred  and 
not  as  co-obligors,  but  without  prejudice. 
It  is  to  all  intents  and  purposes  as  if  It 
had  not  been  paid.  The  question  then 
comes  to  this,— can  tbe  owner,  having  in- 
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bared,  Boe  the  handred?  Who  is  first  lia- 
ble? If  the  hundred,  It  makes  no  differ- 
ence;  if  the  Insurer,  then  it  Is  a  satisfac- 
tion, and  the  hundred  Is  not  liable.  But 
the  contrary  is  evident  from  the  nature  of 
the  contract  of  insurance.  It  Is  an  in- 
demnity. Every  day  the  Insurer  Is  put  in 
the  place  of  the  insured.  In  every  aban- 
donment it  Is  BO.  The  insurer  uses  the 
name  of  thn  Insured.  The  case  Is  clear, 
the  act  puts  the  hundred,  tor  rlvU  pur- 
poses, in  the  place  of  the  trespassers ;  and 
upon  principles  of  policy,  as  in  the  case 
of  other  remedies  against  the  hhndred ; 
I  am  satlsQed  that  it  Is  to  be  considered 
as  if  thelnnurershad  not  paid  a  farthing." 
BuLLER,  J.,  said  it  was  to  be  treated  as 
an  indemnity,  in  which  the  principle  is 
that  the  insurer  and  the  Insured  are  as 
one  person,  and  the  paying  by  the  insurer, 
bedlore  or  after,  can  make  no  difference. 
In  Clark  v.  Inhabitants  of  Hundred  of 
Blythlnjr,  8  Dowl.  &  R.  489,  (decided  in 
1828,)  it  was  held  that  the  owner  of  stacks 
of  com  maliciously  destroyed  by  fire,  set 
by  some  persons  unknown,  may  maintain 
'&Q  action  against  the  hundred  on  the  act 
of  9  Geo.  I,  c.  22,  although  he  has  previ- 
ously received  the  full  amount  of  his  loss 
from  an  insurance  office.  Abbott,  C  J., 
in  delivering  the  opinion,  said  he  could 
not  entertain  a  donbt  as  to  the  propriety 
of  the  decision  in  Mason  v.  Salnsbury ,  and 
added:  "The  intention  of  the  legislature 
in  passing  this  and  other  statutes  of  the 
same  nature  was  two-fold, — to  render 
the  inhabitants  of  hundreds  vigilant  for 
their  own  sake, as  ^vell  as  that  of  the  pub- 
lic, by  making  them  interested  in  the  pre- 
vention of  offenses,  and,  where  that  is  Im- 
possible, in  the  apprehension  and  convic- 
tion of  oflenders.  •  •  •  With  respect 
to  the  question  wlietherit  is  competent 
for  the  defendants  to  set  up  In  their  own 
d^ense  a  contract  made  between  third 
persons,  it  seems  to  me  that  the  principle 
of  the  act  fully  justides  the  decision  of 
the  former  case,  and  that  we  should  be 
acting  in  violation  of  the  principle  It  we 
were  to  disturb  the  present  verdict. " 

The  analogy  between  the  cases  just  cit- 
ed and  the  one  at  bar,  particularly  as 
they  stand  related  to  the  question  under 
consideration,  would  seem  to  be  nearly 
perfect.  By  sundry  statutes  passed  by 
parliament  at  different  times,  the  particu- 
lar community  known  in  England  as  the 
"hundred"  was  made  liable.  In  the  cases 
specified,  to  make  good  the  loss  sustained 
by  individuals  witliln  the  hundred  by  rob- 
bery, riot,  and  other  violent  crimes  com- 
mitted within  their  jurisdiction.  The 
community  might  be  ever  so  vigilant  to 
prevent,  discover,  and  punish  crime,  and 
might  leave  nothing  whatever  undone 
wbich  It  was  their  legal  or  moral  duty  to 
do,  and  yet  they  would  be  liable  Just  the 
same  as  If  actual  culpability  were  proved. 
The  only  distinction  that  can  be  made  be- 
tween these  cases  and  the  one  at  bar  will 
render  them  still  stronger  as  authorities 
against  the  position  of  the  defendant,  for 
it  is  manifest  that  the  hundred  bad  tar 
less  power  in  fact  to  prevent  the  commis- 
sion of  the  crimes  referred  to  andtbeloeses 
therefrom  than  a  railroad  corporation 
with  us  has  to  prevent  the  communication 


of  fire  to  adjoining  property,  and  yet  the 
statutes  referred  to  Imputed  to  the  hun- 
dred, upon  the  mere  happening  of  loss 
romtbe  commission  of  the  crimes  referred 
to,  a  legal  fault  or  wrong  which  made 
them  absolutely  liable  to  make  good  the 
loss.  So  our  statute  conclusively  fixes 
a  legal  fault  or  wrong  upon  a  railroad 
corporation  that  fails  to  bo  construct  and 
manage  its  locomotive  engines  as  abso- 
lutely to  prevent  loss  of  property  of  an- 
other, from  fire  communicated  by  it  in  the 
way  and  manner  specified,  and  makes  it 
primarily  liable  to  make  good  the  loss. 

The  statutes  in  the  case  of  the  hundred 
were  designed  to  make  the  Inhabitants 
vigilant  to  prevent  and  punish  crime.  So 
one  purpose  of  our  statute  was  to  make 
railroad  corporations  more  careful  and 
vigilant  to  prevent  loss  from  fire;  but  an- 
other and  perhaps  more  controlling  pur- 
pose was  to  place  the  loss,  should  it  bap- 
pen,  where  justice  required  it  to  be  placed, 
namely,  on  the  one  who  caused  the  loss, 
while  exercising  the  privilege  and  making 
a  profit  out  of  the  hnzard  which  it  there- 
by imposed  as  a  burden  on  the  adjoining 
property;  and  this  furnishes  most  ample 
vindication  of  our  statute,  whatever  we 
may  think  of  the  statutes  concerning  the 
hundred.  In  further  contravention  of  the 
defendant's  position,  we  might  cite  all 
those  cases  where  the  doctrine  under  con- 
sideration was  applied  to  carriers,  who 
are  by  law  made  absolutely  responsible 
for  the  safe  delivery  of  goods  intrusted  to 
them,  with  the  single  exception  of  losses 
arising  from  the  act  of  God,  irrespective  of 
any  negligence  or  positively  wrongful  act. 
The  principle  of  these  cases  is  stated  and 
approved  in  Sheldon  on  Subrogation, 
§  229.  We  will  cite  two  of  this  class  of 
cases,  where  the  precise  point  now  made 
was  raised  and  decided  adversely  to  the 
defendant  by  courts  of  as  great  ability  as 
any  in  the  United  States.  The  first  case 
is  that  of  Hall  v.  Railroad  Cos.,  13  Wall. 
367.  The  head-note  is  as  follows:  "An  In- 
surer of  goods  consumed  and  totally  de- 
stroyed by  accidental  fire,  in  course  of 
transportation  by  a  common  carrier,  is 
entitled,  after  he  has  paid  the  loss,  to  re- 
cover what  he  has  paid  by  suit  in  the 
name  ot  the  assured  against  the  carrier. 
It  is  not  necessary,  in  order  to  sustain 
such  a  suit,  to  show  any  positive  wrong- 
ful act  by  the  carrier."  Mr.  Justice 
Strong,  In  delivering  the  opinion  of  the 
court,  said :  "  It  is  too  well  settled  by  the 
authorities  to  adinit  ot  a  question  that, 
as  between  acommon  carrier  of  goods  and 
an  underwriter  upon  them,  the  liability  to 
the  owner  tor  their  loss  or  destruction  Is 
primarily  upon  the  carrier,  while  the  lia- 
bility of  the  Insurer  is  only  secondary. 
The  contract  of  the  carrier  may  not  be 
first  in  order  of  time,  but  it  Is  first  and 
principal  in  ultimate  liability.  In  respect 
to  the  ownership  of  the  goods,  and  the 
risk  incident  thereto,  the  owner  and  the 
insurer  are  considered  but  one  person, 
having  together  the  beneficial  right  to  the 
indemnity  due  from  the  carrier  for  a 
breach  ot  his  contract  or  for  non-perform- 
ance of  his  legal  duty.  Standing  thus,  as 
the  insurer  does,  practically.  In  tbe  posi- 
tion  of   a   surety,  stipulating  that   the 
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goods'Bhallnot  beloBt  or  injared  in  con- 
sequence ol  tbe  peril  Insured  against, 
whenever  be  has  indemnified  the  owner  for 
tbe  loss  be  Is  entitled  to  all  the  means  of 
Indemnity  which  the  satisfied  owner  held 
against  the  party  primarily  liable.  His 
right  rests  upon  familiar  principles  of 
equity."  Then,  after  citing  several  perti- 
nent cases,  tbe  opinion  proceeds:  "It  has 
been  argued,  however,  that  these  decisions 
rest  upon  the  doctrine  that  a  wrong-doer 
1b  to  be  punished ;  that  tbe  defendants 
against  whom  such  actions  have  been 
maintained  were  wrong-doers;  but  that 
in  the  present  case  tbe  fire,  by  which  tbe 
iusareu  goods  were  destroyed,  was  acci- 
dental, without  fault  of  the  defendants; 
and  therefore  they  stood,  in  relation  to 
the  owner,  at  most  in  tbe  position  of 
doable  iusarers.  Tbe  argument  will  not 
bear  examination.  A  carrier  is  not  an  in- 
surer, though  often  loosely  so  called.  Tbe 
extent  of  bis  responsibility  may  be  equal 
to  that  of  an  Insurer,  and  even  greater, 
but  its  nature  is  not  the  same.  His  con- 
tract is  not  one  for  Indemnity,  independ- 
ent of  tbe  care  and  custody  of  tbe  goods. 
*  •  •  In  all  cases,  when  liable  at  all,  it 
is  because  he  is  proved,  or  presumed  to  be, 
the  author  of  the  loss. "  Tbe  case  of  Gales 
V.  Hailman,  11  Pa.  St.  515,  is  equally  in 
point.  In  a  very  able  opinion  by  Gibson, 
C.  J., it  was  held  that  "a  shipper,  who  has 
received  from  his  insurers  tbe  part  of  the 
loss  Insured  against,  may  sue  the  carrier 
on  the  contract  of  bailment,  not  only  in 
Ills  own  right  tor  tbe  unpaid  balance  due 
to  himself,  but  as  trustee  for  what  has 
been  paid  by  the  insurer;  and  upon  the 
trial  the  court  will  restrain  the  carrier 
from  setting  up  tbe  insurer's  payment  of 
his  part  of  the  loss  as  satisfaction  for  so 
much  of  tbe  demand  at  law.  Tbe  carrier 
cannot,  in  case  of  his  own  liability,  call 
upon  theinsurer  for  contribution  upon  the 
principle  of  double  insurance ;  for  tbe  car- 
rier is  not  an  insurer,  though  he  is  some- 
times inadvertently  called  so."  The  only 
case  cited  by  tbe  counsel  for  the  defendant 
in  support  of  bis  contention  is  Harding  v. 
Town  of  Townshend.43  Vt.536;  but  we  re- 
gard tbe  case  as  strongly  against  him.  It 
was  an  action  against  a  town  for  dam- 
ages occasioned  by  a  defec'tlve  highway, 
and  it  was  held  tbat  the  defendant  was 
not  entitled  to  have  deducted  the  amount 
received  by  the  plaintiff  from  an  insurance 
company  on  account  of  the  injuries  for 
which  he  claimed  to  recover  against  the 
town,  which  would  seem  to  be  precisely 
the  point  now  under  consideration.  The 
principles  upon  which  the  decision  was 
made  to  rest  are  equally  in  point.  They 
are  given  in  the  first  part  of  the  opinion 
of  the  court  delivered  by  Peck,  J.,  who 
says:  "There  Is  no  technical  ground 
which  necessarily  leads  to  the  conclusion 
that  the  money  received  by  the  plaintiff  of 
the  accident  insurance  company  should 
operate  as  a  defense  or  inure  to  the  benefit 
of  the  defendant.  The  insurer  and  the  de- 
fendant are  not  joint  tort-feasors  or  Joint 
debtors,  so  as  to  make  a  payment  or  sat- 
isfaction by  the  former  operate  to  the 
benefit  of  the  latter.    Nor  is  there  any  le- 

gal  privity  between  the  defendant  and  the 
tsurer  so  as  to  give  the  former  a  right  to 


avail  Itself  of  a  payment  by  tbe  latter. 
Tbe  policy  of  insurance  is  collatertd  to  tbe 
remedy  against  the  defendant,  and  was 
procured  solely  by  the  plaintiff  and  at  his 
expense,  and  to  the  procurement  of  it  the 
defendant  was  in  no  way  contributory. 
It  is  in  tbe  nature  of  a  wager  between  the 
plaintiff  and  a  third  person, the  insurer,  to 
which  the  defendant  was  in  no  measure 
privy,  either  by  relation  of  the  parties  or 
by  contract  or  otherwise.  It  cannot  be 
said  that  the  plaintiff  took  out  tbe  policy 
In  the  Interest  ur  behalf  of  the  defendant, 
nor  is  there  any  legal  principle  which 
seems  to  require  that  it  be  ultimately  ap- 
propriated to  tbe  defendant's  use  and  ben- 
efit." These  are  tbe  principles  that  con- 
trolled the  case,  and  must  equally  control 
tbe  one  at  bar.  But  tbe  opinion  proceeds 
tu  answer  objections  on  the  part  of  the  de- 
fense, and  in  tbe  course  of  the  discussion  it 
is  shown  that  the  defendant  as  a  wrong- 
doer is  in  no  position  to  make  such  objec- 
tions. These  expressions  were  seized  up- 
on as  the  turning  point  of  the  case,  when 
in  our  judgment  the.7  were  not  so  intend- 
ed at  all.  The  opinion  continues  as  fol- 
lows: "But  It  is  urged  on  tbe  part  of  the 
defense  tbat  tbe  plaintiff  is  entitled  to  but 
one  satisfaction.  If  we  assume  this  to  be 
a  correct  proposition,  tbe  question  arises 
whether  the  defendant  stands  in  a  condi- 
tion to  make  this  objection.  This  depends 
on  tbe  question  who,  as  between  the  in- 
surer and  tbe  defendant,  ought  to  pay  tbe 
damage, — which  of  the  two  ought  pri- 
marily to  make  compensation  to  tbe 
plaintiff,  and  ultimately  to  bear  the  loss." 
Then,  after  referring  to  tbe  obligation  of 
tbe  town  to  keep  its  highways  in  good  re- 
pair, it  is  added :  "  Tbe  defendant  is  found 
liable  in  consequence  of  the  breach  of  this 
duty.  The  defendant  town,  therefore,  in 
respect  to  tbe  injury  the  plaintiff  has  sus- 
tained, is  the  wrong-doer;  and  whether 
by  some  positive,  afllrmative  act,  or  by 
culpable  negligence,  does  not  vary  the 
principle  applicable  to  the  case."  Ai- 
though  It  was  very  natural,  in  answering 
the  particular  objection  of  tbe  defendant, 
to  call  tbe  town  a  wrong-doer,  and  to  ar- 
gue tbe  matter  upon  that  basis,  yet  the 
above  extract  makes  it  obvious  that  the 
court  did  not  intend,  by  wrong-doer,  one 
necessarily  guilty  of  positive  negligence. 
This  view  is  materially  strengthened  by 
what  follows,  where  it  is  said :  "  In  prin- 
ciple, the  question  invoiced  in  this  case 
has  been  settled  in  analogous  cases ; "  cit- 
ing Mason  v.  Saiusbury,  supra,  and  Oark 
V.  Inhabitants  of  Hundred  of  Blything, 
supra,  where,  as  we  have  seen,  there 
was  no  actual  wrong,  but  only  a  statu- 
tory one,  as  in  tbe  case  at  bar.  In. 
commenting  on  the  case  nf  Harriing  v. 
Town  of  Townsbend,  counsel  for  the  de- 
fendant seemed  to  assume  that,  to  entitle 
the  insurance  company  to  be  substituted 
in  the  place  of  tbe  plaintiff, it  roast  appear 
tbat  the  defendant  was  guilty  of  negli- 
gence or  some  positive  wrongful  act. 
Such,  however,  is  not  the  true  doctrine, 
but  it  is  this:  "Where  one  person  dis- 
charges an  obligation  which  primarily 
rests  upon  another,  he  shall  besubrogated 
to  tbe  place  of  the  injured  party  ur  the 
creditor,  in  respect  to  the  party  who  la  pri- 
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m  arlly  liable. "  Conneeticn  t  Fire  Ins.  do.  v. 
E2rie  Ky.  0».,  lOHan,  5(>:  Intinrance  Co.  v. 
Tyler.ie  Wend.  SOT;  Wood,  Ina. 793, note  1. 
One  other  point  made  on  the  trial  has 
been  assigned  for  error,  althongh  It  was 
not  noticed  In  the  argnment  for  the  de- 
fendant. The  defendant  claimed  that  the 
rale  of  damages  was  the  valoe  of  the 
goods  at  the  time  of  their  destraction, 
-without  Interest,  bat  the  court  allowed 
Interest  from  the  date  of  the  Injury  to  the 
date  of  Judgment.  It  has  been  sometimes 
said  that  Interest  is  not  to  be  allowed  on 
unliquidated  demands.  There  are  actions, 
such,  for  instance,  as  assault  and  battery 
or  slander,  to  which  the  rule  is  applicable. 
But  where  the  demand  is  for  property 
tuat  has  a  market  value  susceptible  of 
easy  proof,  there  is  no  propriety  in  such  a 
rale.  A  loss  of  property  having  a  definite 
money  TBlue  is  practically  the  same  as  the 
loss  of  BO  much  money ;  the  loss  of  the  nse 
of  the  property  is  practically  the  same  as 
the  loss  of  the  mie  (or  Interest)  of  so  much 
money.  We  think,  therefore,  a  just  In- 
demnity to  the  plaintiff  required  the  addi- 
tion to  the  value  of  the  goods,  at  the  time 
of  their  destruction,  of  the  interest  from 
that  time  to  the  date  of  judgment.  This 
court  has  already  applied  such  a  rule  to 
actions  of  trover  for  the  conversion  of 
goods,  as  in  Clark  t.  Whitaker,  19  Conn. 
819,  and  Cook  v.  Loomis,  26  Conn.  483,  and 
to  the  action  of  trespass  for  taking  per- 
sonal property,  as  in  the  case  of  Oviatt  v. 
Pond,  29  Conn.  479.  There  was  no  error 
In  the  judgment  complained  of.  The  other 
judges  concurred. 


(M  Ocmn.  1«) 

Appeal  of  BncEiNGHAH. 

(Supreme  Court  0/  Errort  of  CoTvnectlcvl, 
March  4, 1891.) 

OiFTB  Imtbr  Vivos — Rss  Jcdioata— Evidkho. 

1.  A  donor  directed  the  teller  of  a  bank  in 
which  she  had  money  to  paas  a  certain  amount  to 
the  credit  of  each  of  three  nieces,  requesting  that 
the  bank-hooks  be  so  made  that  the  donees  could 
not  draw  the  money  daring  her  life-lime.  He 
entered  upon  the  pass-books,  "Only  Mrs.  O.  has 
power  to  draw. "  One  of  the  donees  aooompanled 
heor,  and  signed  her  name  in  the  signature  book, 
audi  tlie  otliers,  on  being  told  of  the  gift  by  the 
donor,  sent  their  names  to  the  bank  to  be  entered 
therein.  The  donor's  name  was  also  entered 
therein,  and  the  word  "trustee"  written  after  it, 
and  she  retained  the  pass-boolcs  nntil  her  death. 
Meld,  that  the- transaction  oonstltated  a  valid 
gift  inter  vivos. ' 

».  An  action  bronght  in  the  United  States 
oiroalt  court,  In  the  name  of  one  of  the  legatees 
under  thenlil  of  snuh  donor  against  theezeoator, 
to  have  such  gifts  declared  void,  was  dismissed. 
Eeld,  that  a  uopy  of  the  record  of  such  case  was 
admissible  on  ap  appeal  by  another  legatee  to 
the  superior  court  of  Cohnectlcut  from  a  probate 
decree  giving  validity  to  such  gifts  on  settling 
the  executor's  aooonnta,  though  the  latter  legatee 
was  not  a  party  to  the  prior  actioik 

3.  Where  the  record  fails  to  show  whether 
the  validity  of  the  gifts  to  the  nieces  was  deter- 
mined in  the  prior  suit,  parol  evidence  in  regard 
thereto  is  admissible. 

4.  The  opinion  of  the  Judge  In  the  former 
caee  was  inadmissible  to  show  the  ground  of  his 
decision,  as  It  was  not  a  part  of  the  record;  and, 
where  It  is  uncertain  whether  the  opposite  party 
was  prejudiced  or  not,  a  new  trial  win  be  granted. 

Appeal  from  snperior  court,  New  Haven 
county;  Bobimbon,  Judge. 


Proceeding  for  the  settlement  of  an  ad- 
ministration account  under  the  will  of 
Irene  Clark,  by  her  executor.  Th  account 
was  approved  in  the  pi-obate  and  circuit 
courts.  Irene  M.  Buckingham,  a  residu- 
ary legatee  under  the  will,  appeals.  Re- 
versed. 

Upon  the  trial  in  the  snperior  conrt 
plaintilT's  principal  contention  was  that 
the  executor  had  not  charged  himself  with 
all  the  assets  and  property  of  the  estate, 
and  the  decision  thereof  turned  upon 
.whether  testator,  during  her  life-time,  had 
or  had  not  made  to  three  of  her  nieces 
valid  gifts  of  certain  moneys  in  bank. 
The  circuit  conrt  found  that  testator  di- 
rected the  teller  of  the  bank  to  pass  a  cer- 
tain amount  to  the  credit  of  each  of  said 
nieces,  requesting  that  the  bank-books  be 
BO  made  that  they  could  not  draw  the 
money  during  her  life-time;  that  he  en- 
tered upon  the  pass-books,  "Only  Mrs. 
Clark  has  power  to  draw;"  that  one  of 
the  nieces  accompanied  her,  and  signed  her 
name  In  the  signature  book ;  and  that  the 
other  two,  on  being  told  by  testator  of 
the  gift,  sent  their  names  to  the  bank  to 
be  entered  in  the  same  book.  The  donor's 
name  was  also  entered  therein,  and  the 
word  "trustee"  was  written  after  it,  bat 
she  retained  the  pass-books  until  her 
death. 

J.  M.  Backingbam,  for  appellant.  W. 
L.  Bennett,  W.  B.  Stodd&rd,  and  8.  C. 
Loomis,  for  appellee. 

Torrance,  J.  In  the  case  at  bar  the  pres- 
ent appellant,  Irene  M.  Buckingham,  took 
an  appeal  to  the  superior  court  from  a  d»- 
cree  of  the  court  ol  probate  for  the  district 
of  Milford  accepting  and  approving  tiie 
final  administration  account  of  the  execu- 
tor upon  the  estate  of  one  Irene  Clark,  de- 
ceased. The  appellant  was  one  of  the 
residuary  Itrgatees  of  the  personal  proper- 
ty under  the  will.  The  reasons  assigned 
for  taking  the  appeal  were  three  in  num- 
ber, namely:  First,  because  the  executor 
had  not  charged  himself  with  all  the  as- 
sets and  property  belonging,  to  the  estate 
that  came  into  his  hands;  second,  be- 
cause the  court  allowed  the  executor's  ac- 
count "in  gross,  and  witboutproper  item- 
izing and  explanation ;"  tAfnf, because  the 
court  allowpfl  amounttg  for  personal  serv- 
ices and  expenses  to  the  executor,  which 
were  alleged  to  be  "excessive,  unnecessary, 
unjust,  and  Illegal."  Upon  the  trial  In  the 
superior  court  the  principal  point  In  dis- 
pute between  the  parties  related  to  the 
matter  referred  to  In  the  first  assigned 
reason  of  appeal.  The  decision  of  this 
point  turned  upon  the  question  whether 
Mrs.  Irene  Clark,  In  her  life-time,  had  or 
had  not  made  to  three  of  her  nieces  a  val- 
id gift  of  certain  moneys  In  bank,  amount- 
ing In  the  whole  to  94.500.  If  such  gifts 
were  valid,  then  the  money  In  question  did 
not  belong  to  the  estate,  and  ought  not 
to  have  been  Inventoried  as  pa  -t  thereof. 
If  they  were  not  validgrifts,  then,  of  course, 
the  money  formed  a  part  of  the  estate,  and 
should  have  been  so  returned.  The  supe- 
rior court  found  all  the  facts  and  circum- 
stances under  which  the  claimed  gifts  of 
fl ,500  to  each  of  three  nieces  were  made; 
that  In  what  Mrs.  Clark  so  did  with  refer- 


Digitized  by 


Google 


510 


ATLANTIC  REPORTER,  Vol.  22. 


(Conn. 


ence  to  the  maklnR  of  the  g\tta  she  intend- 
ed to  make  a  valid  gift  of  that  sum  to  each 
of  the  nieces,  tn  take  effect  at  that  time; 
and  that  thenlecea  then  accepted  the  ^Ito. 
The  facts  and  circumstancea  aforesaid  are 
particularly  found  and  stated  upon  the 
record,  but  for  the  purposes  of  this  decis- 
ion it  is  unnecessary  to  state  them  at 
e^ater  length  bere.  We  are  satisfied  that 
the  conclusion  of  the  court  below,  upon 
the  facts  as  found,  that  these  gifts  of  mon- 
ey to  the  nieces  were  valid  gifts,  was  right, 
whether  regarded  as  a  conclusion  of  fact 
or  as  one  of  law. 

But  In  the  trial  of  the  case  we  think  the 
court  erred  in  admitting  certain  evidence 
against  the  objection  of  the  appellant. 
■We  do  not  here  refer  to  the  admission  of 
the  letter  written  by  the  appellant  to  the 
deceased,  for  we  thiuk  that  was,  under 
the  circumstances,  properly  admitted,  and. 
Indeed,  this  point  was  not  pressed  before 
us  on  the  argument.  We  refer  to  the  ad- 
mission of  the  opinion  of  the  judge  In  the 
case  from  the  circuit  court  of  the  Cnlted 
States  for  the  di^trict  of  Connecticut,  to 
which  reference  is  hereinafter  made.  It 
appears  from  the  record  in  the  case  at  bar 
that  in  1887,  one  Martha  A.  Miller,  of 
Iowa,  a  daughter  of  the  appellant,  and 
one  of  the  residuary  legatees  of  the  per- 
sonal property  under  the  will  of  Mrs. 
Clark,  brought  a  bill  in  equity,  in  the 
above-named  court,  against  the  executor 
of  Mrs.  Clark's  will,  and  the  three  nieces 
to  whom  the  gifts  were  made  by  Mrs. 
Clack  in  her  life-time,  asking  that  the 
nieces  be  compelled  to  turn  over  to  the 
exceutorthe  money  so  given,  and  the  bank- 
books which  had  been  taken  therefor  in 
the  names  of  the  nieces,  and  that  the  exec- 
utor be  ordered  to  receive  and  account  for 
the  money  as  such  executor.  The  court 
upon  the  facts  dismissed  the  bill.  Upon 
the  trial  of  this  present  case  in  the  court 
below,  the  executor  of  Mrs.  Clark,  who 
is  the  sole  appellee  in  the  case  at  bar,  of- 
fered in  evidence  a  certified  copy  of  the 
record  of  the  case  aforesaid,  in  the  United 
States  circuit  court,  together  with  a  like 
copy  of  the  opinion  filed  in  the  cause  by 
the  judge  who  tried  it,  and  the  printed 
proofs  taken  before  an  examiner  in  the 
cause.  The  appellant  objected  to  the 
whole  of  this  evidence,  as  among  other 
things  "irrelevant  and  res  inter  alios 
acta,"  and  also  to  the  copies,  "as  not 
showing  on  what  proof  the  decree  was 
based."  She  also  objected  to  the  opinion 
of  the  judge  "as  being  no  part  of  the  rec- 
ord, and  mere  hearsay,  and  irrelevant, 
and  incompetent  to  explain  the  grounds 
of  the  decree. "  The  court  overruled  each 
and  all  of  these  objections,  admitted  the 
evidence,  and  held  that  the  opinion  of  the 
judge  might  be  read  and  used  to  show  the 
grounds  of  the  decree.  If  the  present  ap- 
pellant was  a  party  or  privy  to  the  suit  in 
the  United  States  court,  then,  of  course, 
the  legal  record  In  that  suit  would  have 
been  admissible  against  her  upon  any 
matter  which  bad  been  there  litigated 
and  determined  between  herself  and  the 
present  appellee.  She  was  clearly  not  a 
party  of  record  in  that  suit,  but  the  appel- 
lee claims  that  she  was,  within  the  mean- 
ing of  the  law,  an  actual  party  thereto. 


and  in  privity  with  himself,  as  executor  of 
the  estate  which  he,  in  that  suit,  repre- 
sented. In  regard  to  the  actual  connec- 
tion of  the  present  appellant  with  the  suit 
In  the  United  States  court,  the  record  is  as 
follows:  "The  said  Martha  Miller  is  one 
of  the  devisees  under  said  will,  (that  is,  of 
Mrs.  Clark,)  and  the  daughter  of  the  ap- 
pellant, and  said  action  was  brought  at 
the  request  of  the  appellant  and  for  her 
benefit,  and  the  appellant's  attorneys,  Mr. 
McMahon  and  Mr.  Buckingham,  appeared 
and  bad  the  exclusive  charge  of  snld  case 
during  the  preparation  and  trial  thereof, 
except  that  the  bill  la  the  case  was  origi- 
nally drafted  by  Mrs.  Miller's  counsel  in 
Iowa.  This  bill  was  sent  to  the  appel- 
lant's attorney,  Mr.  McMahon,  who  made 
such  changes  In  it  as  he  deemed  best,  and 
had  the  action  commenced.  Mr.  Baldwin, 
the  appellant's  attorney  In  this  appeal 
from  probate,  was  not  concerned  in  the 
Miller  Case.  Mr.  McMahon  advised  with 
the  appellant  touching  this  Miller  Case. " 
It  thus  appears  from  the  record  that 
the  present  appellant,  for  her  own  benefit 
as  a  legatee  under  the  will  of  Mrs.  Clark, 
caused  a  suit  to  be  brought  in  the  United 
States  court  in  the  name  of  her  daughter, 
another  legatee  under  the  will,  against 
the  executor  of  Mrs.  Clark's  estate,  and 
those  to  whom  the  gifts  aforesaid  had 
been  made,  to  determine  whether  the 
money  claimed  under  the  gilts  was  or  was 
not  the  money  of  the  estate,  for  which  the 
executor  should  account.  This  suit  was 
commenced  by  ber  attorneys,  it  was  pros- 
ecuted by  them  to  a  final  conclusion,  and 
they  had  the  exclusive  charge  of  it  during 
the  preparation  and  trial  thereof,  with 
the  exception  of  the  original  draft  of  the 
bill.  To  that  suit  the  estate  of  Mrs. 
Clark,  through  the  executor  thereof,  was 
a  party.  So  far  as  legatees  and  distrib- 
utees of  the  personal  property  were  con- 
cerned, the  executor  represented  them  and 
their  Interest  in  the  estate  in  this  proceed- 
ing. "The  rule  of  law  is  well  established 
that  the  legal  title  to  all  personal  proper- 
ty of  tbe  deceased  vests  in  his  legal  repre- 
sentatives. They  can  dispose  of  it  at 
pleasure,  being  responsible  for  the  faith- 
ful execution  of  the  trust."  Beecher  v. 
Buckingham,  18  Conn.  110;  Johnson  v. 
Bank,  21  Conn.  156.  The  personal  repre- 
sentative holds  such  property  as  a  trustee 
of  all  parties  interested  therein.  Schouler, 
£;x'rB,  §  239.  Assuming  that  the  United 
States  court  had  jurisdiction  of  the  par- 
ties and  the  subject-matter,  we  think,  if 
tbe  decree  in  that  suit  had  determined 
that  the  gifts  in  question  were  invalid, 
and  that  the  money  so  given  belonged  to 
the  estate,  such  a  decree  would  have  been 
admissible  in  evidence  in  tbe  present  case 
in  favor  of  the  appellant  and  against  tbe 
appellee.  If  this  be  so,  we  see  no  good 
reason  why  it  is  not  admissible  in  evi- 
dence against  the  appellant  and  in  favor 
of  the  estate  upon  this  same  point,  more 
especially  in  view  of  the  fact  that  the  ap- 
pellant was  the  party  who  actually 
brought  and  conducted  the  suit.  The  fol- 
lowing authorities  support  this  conclu- 
sion: Crandall  v.  Gallup.  12  Conn.  365; 
Oould  v.  Stanton,  16  Conn.  21;  Teague  v. 
Corbitt,  67  Ala.  629;  Scott  ▼.  Ware,  64 
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Ala.  174;  Stone  v.  Wood,  16  111.  177;  Cas- 
tellanr  v.  Gallmartln,  54  Ga.  299;  Steele  v. 
Llneberger,  59  Pa.  St.  308.  Whether,  when 
80  admitted,  such  decree  would  be  concln- 
elve  or  not,  we  have  no  occasion  at  pres- 
ent to  determine.  In  admitting  the  rec- 
ord itaelt,  therefore,  under  the  circumstan- 
ces  dtocloscd  by  the  finding,  we  do  not 
think  the  conrt  below  erred. 

6nt  the  court  alao  admitted  In  evidence 
the  written  opinion  of  the  Judge  who 
tried  the  case  in  the  United  States  court. 
This  was  no  part  of  the  record.  It  waH 
admitted  for  the  purpose  of  showing  the 
grounds  of  the  decree.  The  decree  Itself 
did  not  show  on  what  facts  It  was  based. 
After  the  record  was  admitted,  the  ques- 
tion then  was  whether  the  validity  of  the 
gifts  to  the  nieces,  which  was  In  issue  In 
the  case  at  bar.  had  been  in  issue,  and  ha<d 
been  determined.  In  the  prior  suit.  In  such 
a  case,  If  the  record  does  not  clearly  dis- 
close the  facts  upon  which  the  judgment 
or  decree  Is  based,  they  may  be  shown  by 
any  proper  evidence  outside  of  the  record. 
Supples  y.  Cannon,  44  Conn.  424:  Mosman 
V.  Sanford, 52  Conn.  28.  But  the  witnesses 
who  g^ive  such  evidence  must  give  It  in  the 
ordinary  way,  and  under  the  conditions 
Imposed  upon  all  witnesses.  It  must  be 
gl-ven  under  oath,  and  subject  to  the  right 
of  cross-examination,  and  it  must  not  be 
what  Is  termed  "hearsay"  evidence.  By 
the  admission  of  the  opinion  aforesaid, 
as  evidence  to  show  the  grounds  of  the 
decree,  these  fundamental  rules  of  evi- 
dence were  violated,  and  the  court  com- 
mitted an  error.  But  the  appellee  claims 
that,  if  the  court  did  so  err,  the  decision  at 
which  the  court  arrived  upon  the  merits 
of  the  case  was  not  affected  by  the  ad- 
mission of  the  aforesaid  testimony.  This 
may  be  true,  bnt  we  cannot  be  certain  of 
It.  The  conclusions  of  the  court  below 
were  drawn  after  the  reception  of  the  en- 
tire testimony,  and  we  cannot  profitably 
speculate  as  to  the  degree  of  influence 
which  the  objectionable  testimony  had  in 
the  final  result.  In  such  a  case,  unless  It 
clearl}  appears  that  no  harm  could  have 
been  done,  perhaps  the  safer  rule  Is  to 
grant  a  new  trial.  Jacques  v.  Railroad 
Co.,  41  Conn.  66;  Richmond  v.  Stable,  48 
Conn.  22.  We  regret  the  necessity  that 
compels  us  to  grant  a  new  trial  in  a  case 
like  the  one  at  bar,  where  the  real  ques- 
tions at  issue  have  been  so  fully  tried  be- 
foretwoable  and  ImparHal  ]udgen,bnt  we 
see  no  way  of  avoiding  such  a  result  in 
the  present  case.  For  the  reasons  herein 
given,  the  Judgment  of  the  court  below  is 
reversed,  and  a  naw  trial  Is  granted.  The 
other  judges  concurred. 

(60  Conn.  200)  

Nbw  Yokk  &  N.  E.  R.  Co.  v.  Comstoce 
et  al. 

(Supreme  Court  of  Errors  of  Connecticut. 
March  4, 1891.) 

Bailboad  COMFAHnB— Fash  Cbossinos — Kioht 
TO  Close. 
1.  A  land-owner,  through  whose  premises  a 
railroad  right  of  way  has  been  condemned,  can- 
not reauire  that  a  crossing  be  kept  open  over  the 
track  in  order  tbat  he  may  have  more  convenient 
access  to  portions  of  his  lands  lying  beyond  it, 
though  such  crossing  may  not  interfere  with  the 
use  of  the  right  of  way  for  railroad  purposes. 


8.  A  suit  in  equity  to  restrain  an  adjoining 
land-owner  from  cros-sing  the  company's  tracks 
is  a  suit  to  determine  the  legal  right  of  the 
company  to  close  an  existing  crossing  within  the 
meaning  of  Laws  Conn.  1889,  p.  81,  S  3,  providing 
that  "no  railroad  company  sliall  remove,  ob- 
struct, or  otherwise  interfere  with  any  such 
crossing  until  the  legal  right  to  do  so"  shall 
have  been  adjudicated ;  "and  any  railroad  com- 
pany claiming  to  be  aggrieved  by  sucb  crossing 
may  bring  suit  against  the  person  owning  the 
land  adjoining  it"  to  determine  such  right. 

Appeal  from  superior  court,  Hartford 
county;  Thayer,  Judge. 

Suit  by  New  York  &  New  England  Rail- 
load  Company  against  William  6.  Corn- 
stock,  Jr.,  and  others,  to  restrain  them 
from  crossing  the  company's  tracks.  De- 
cree for  defendants,  and  plaintiff  appeals. 
Reversed. 

E.  V.  Rubbiaa,  for  appellant.  L.  Sper- 
rj^and  J.  A.  Utovgbton,  tor  appeWeea. 

LooMis,  J.  This  Is  a  complaint  for  au 
injunction  to  prevent  the  defendants 
from  crossing  the  railroad  track  of  the 
plaintiff.  The  following  is  a  brief  state- 
ment of  the  material  facts  contained  In 
the  finding:  'The  land  lu  question,  now 
occupied  by  the  plaintiff's  railroad  tracks, 
waa  formerly  owned  by  William  G.  Com- 
stock,  the  father  of  the  defendants,  who 
derived  title  by  deed  from  him,  and  it 
formed  part  of  one  contiguous  tract  of 
land  44  rods  wide,  and  extending  easterly 
from  Main  street  In  East  Hartford  about 
200  rods.  In  1875  the  Connecticut  Central 
Railroad  Company  took,  by  condemua- 
tlon  for  railroad  purposes,  a  strip  of  land, 
including  tbat  now  in  question,  extend- 
ing northerly  and  southerly  through  said 
entire  tract,  dividing  it  into  two  nearly 
oqual  parts,  and  leaving  no  access  to  tbat 
part  lying  east  of  the  railroad,  except  by 
crossing  the  railroad;  and  wben  the 
tracks  were  laid  on  the  strip  of  laud  so 
condemned  the  Connecticut  Central  Rail- 
road Company  constructed  suitable  cross- 
Ings  at  two  places  where  said  William 
O.  Comstock,  Sr.,  had  been  accustomed  to 
pass  from  one  part  of  the  tract  to  the 
other,  and  these  crossings  were  main- 
tained by  the  Connecticut  Central  Railroad 
Company  as  long  as  it  continued  to  run 
and  operate  the  road,  and  have  since  been 
maintained  by  the  plaintiff  corporation 
until  August,  1888,  and  said  VVlUlam  G. 
Comstock,  Sr.,  while  he  continued  owner 
of  the  tract  was,  and  the  defendants 
since  they  acquired  title  have  been,  accus- 
tomed at  all  times  when  they  had  occasion 
for  farm  purposes  to  cross  the  railroad 
upon  the  two  crossings  mentioned  until 
the  date  last  referred  to.  In  October,  1875, 
the  Conofcticut  Central  Railroad  Compa- 
ny mortgaged  its  railroad.  Including  this 
land,  to  secure  certain  bonds,  and  in  1887 
the  treasurer  of  the  state  foreclosed  the 
mortgage,  and  the  title  became  absolute 
In  him.  In  December,  1K87,  the  state  treas- 
urer, by  good  and  suflBcient  deed,  con- 
veyed all  the  right,  title,  and  Interest  that 
formerly  belonged  to  the  Connecticut  Cen- 
tral Railroad  Company  in  said  railroad 
and  in  said  land  to  the  plaintiff  corpora- 
tion, which  has  ever  since  owned  and  op 
erated  the  railroad  over  the  land  in  ques- 
tion.   In  the  year  1888  a  new  highway 
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was  laid  out  and  opened  for  public  travel, 
extending  from  Main  street  easterly  along 
the  south  line  ot  the  defendants'  land, 
which  highway  crosses  the  railroad  In 
the  immediate  vicinity  ol  the  southerly 
crossing  previously  maintained  by  the 
railroad  companies  for  the  use  ot  the  de- 
fendants; but  since  that  time  it  has  not 
been  used  by  these  defendants.  The  other 
farm  crossing  near  the  center  of  the  above 
tract  of  land  remained,  and  was  used  by 
the  defendants  as  before,  untiiashorttime 
before  the  commeucement  of  this  suit, 
when  the  plaintiff  touk  up  the  crossing, 
and  erected  a  fence  on  the  sides  ot  its  rail- 
road tracks,  to  prevent  the  defendants 
from  crossing.  But  the  defendants  insist- 
ed upon  their  right  to  use  the  crossing 
near  the  center  ot  their  laud,  and  tore 
down  the  fence  so  erected  by  the  plaintiff, 
and  have  since  continued  to  use  it  as  be- 
fore. In  the  proceedings  to  condemn  the 
land  for  railroad  purposes  no  reference  of 
any  kind  was  made  to  the  farm  ruads 
which  .William  G.  Cometock,  Sr.,  had  been 
accustomed  to  use  on  the  land,  nor  to 
any  future  use  of  the  same.  The  court 
further  finds  that  "no  evidence  was  of- 
fered to  prove  that  the  use  ot  said  farm 
crossing  [referring  to  the  central  one]  as  it 
bad  been  heretofore  used  by  the  defend- 
ants was  unreasonable  or  inconsistent 
with  the  plaintiff's  use  of  said  strip  of 
land  as  it  has  been  accustomed  to  operate 
its  railroad,  or  that  the  use  of  the  farm 
crossing  by  the  defendants  wilMn  the  fut- 
ure interfere  in  any  way  with  the  use  ol 
the  same  land  by  the  plaintiff  corporation 
for  railroad  purposes." , 

The  general  question  arising  upon  these 
facts  is  whether  the  defendants  have  a 
right  to  have  the  crossing  in  question 
kept  open  and  maintained  for  their  use? 
Upon  what  foundation  can  any  nuch 
right  rest  in  this  caseV  The  defendants 
do  not  claim  to  have  gained  a  right  to 
cross  by  adverse  user,  for  the  time  is  in- 
adequate to  confer  snch  a  right.  Neither 
do  they  claim  a  right  of  way  of  necessity, 
fur  in  1888  a  highway  was  laid  out  and 
opened  for  public  ose  along  the  south  line 
of  the  land  in  question ;  and  it  is  obvious 
that  any  point  on  the  entire  tract  may 
be  reached  from  this  highway  without 
crossing  the  railroad  at  all,  and  the  most 
remot«  pu4nt  is  distant  only  44  rods.  The 
argument  in  behalf  of  the  defendants,  al- 
though stated  In  different  forms,  seems  to 
be  based  principally  upon  the  assump- 
tion that,  when  land  is  taken  under  the 
power  of  eminent  domain  for  railroad 
purposes,  no  exclusive  right  to  the  pos- 
session and  control  is  thereby  vested  in 
the  railroad  company,  but  that  there  is 
left  in  the  original  land-owner  not  only 
the  fee  subject  to  the  easement,  but  also  a 
right  to  use  the  same  land  In  any  man- 
ner not  Inconsistent  with  the  railroad 
purposes  for  which  the  land  was  con- 
demned, ajid  that  the  question  whether 
the  land-owners'  proposed  use  is  incon- 
sistent or  not  with  the  use  for  which  the 
land  was  condemned  is  a  question  of  fact 
to  be  determined  by  the  evidence  in  the 
particular  case.  The  special  finding  In  the 
case  at  bar,  that  no  evidence  was  offered 
to  show  such  inconsistent  use,  renders  it 


probable  that  the  trial  judge  may  have  ac- 
cepted this  idea  as  the  basis  of  his  judg- 
ment for  the  defendants.  The  defendants 
cite  Inilay  v.  Railroad  Co.,  2(1  Conn.  265, 
as  supporting  their  contention.  It  does 
not  seem  to  us  to  furnish  such  support. 
The  question  in  that  case  was  whether 
the  location  of  a  railroad  upon  a  public 
highway  amounted  to  the  imposition  of 
a  new  servitude,  in  addition  to  and  dis- 
tinct from  the  other,  so  that  the  owner  in 
fee  was  entitled  to  compensation  therefor. 
The  able  discussion  of  the  question , by 
Storks,  C.  J.,  was  directed  solely  to  the 
point  that  a  taking  of  land  for  railroad 
purposes  was  a  very  different  thing  from 
a  taking  for  highway  purposes,  and  the 
conclusion  reached  was  that  on  that  ac- 
count the  laud-owner  was  entitled  to  com- 
pensation. In  the  argument  tor  the  de- 
fendants in  that  case,  as  in  this,  the  rights 
retained  by  the  land-owner  after  condem- 
nation of  his  land  for  railroad  purposes 
were  illustrated  by  reference  to  the  rights 
of  an  adjoining  owner  in  the  highway. 
The  opinion  in  that  case  shows  that  such 
an  argument  must  be  misleading.  But  it 
may  be  suggested  that  the  object  of  citing 
that  case  was  to  show  the  principle  there 
laid  down  and  applied,  namely,  "that 
when  land  is  condemned  tor  a  special  par- 
pose,  on  the  score  of  public  utility,  the 
sequestration  is  limited  to  that  particu- 
lar use.  Land  taken  tor  a  highway  is  not 
thereby  convertible  Into  a  common ;  as 
the  property  Is  not  taken,  but  the  use  on- 
ly, the  right  of  the  public  is  limited  to  the 
use — the  specific  use— for  which  tills  pro- 
prietor has  been  deprived  of  a  complete 
dominion  over  bis  own  estate. "  We  have 
no  fault  to  find  with  the  principle  liere 
laid  down,  but  the  question  recui-s,  what 
are  the  purposes  for  which  land  is  con- 
demned by  a  railroad  company,  as  in  this 
case?  Tons  it  seems  obvious  that  there 
is  little  analogy  between  the  case  ot  a 
highway  and  a  railroad;  but  in  most  re- 
spects there  Is  contrast,  rather  than  anal- 
ogy, tor  In  the  case  of  a  highway  the  use 
is  general,  and  open  to  all,  including 
the  adjoining  landowner  as  part  of  the 
public,  but  the  public  have  no  exclusive 
right  to  occupy  any  particular  part,  or 
put  any  permanent  structure  upon  the 
way.  It  is  taken  simply  for  public  travel 
over  it;  while,  on  the  other  hand,  a  tak- 
ing for  railroad  purposes  is  necessarily  pe- 
culiar, permanent,  and  exclusive.  This 
scarcely  needs  other  demonstration  than 
that  addressed  to  the  eye  from  the  mere 
appearance  of  a  railroad,  with  its  lev^ 
grade,  often  far  above  or  below  the  gener- 
al surface  ot  the  adjoining  ground,  with 
its  iron  rails  firmly  laid  abuve  and  upon 
the  projecting  cross-ties  adapted  solely  to 
one  special  mode  ot  conveyance,  to  vehicles 
ot  immense  weight, speed,  and  momentum, 
and  to  agencies  tor  locomotion  of  the 
most  hazardous  kind.  Our  statutes,  that 
require  all  railroad  companies  (under  cer- 
tain quallflcotlons)  to  build  continnons 
fences  on  both  sides  of  their  roads,  imply 
that  their  possession  is  excInslTe,  and 
that  adjoining  land-owners  havenogreat- 
er  Tights  than  others;  for,  if  the  law  is 
as  claimed,  then  the  right  of  the  land- 
owner to  make  entry  on  the  track  woul4 
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not  be  ronflned  to  regular  places,  but  he 
might  cross  anywhere  along  the  line  of  bis 
IhDd,  and  might  travel  lengthwise  as  well 
as  crosswise,  nnless.  Indeed,  the  court 
should  first  determine,  as  matter  ol  fact, 
that  the  proposed  nse  would  Interfere 
with  the  operation  of  the  railroad. 

It  cannot  be  that  the  question  Is  one  of 
fact.  If  so,  there  would  be  no  rule  at  all 
that  coold  be  relied  upon.  It  would  vary 
as  often  as  a  case  arose  with  the  adjoin- 
ing owner.  In  view  of  the  responsibility 
of  railroad  companies  for  safely  carrying 
persons  and  property,  and  the  great  bai. 
ard  to  human  lite  and  property  from  ob- 
structions on  the  track,  the  power  to  ex- 
clude every  oae  from  the  railroad  limits 
must  be  left,  as  matter  of  law,  absolutely 
with  the  o£Qcers  of  the  company,  who  are 
Immediately  responsible,  subject  only  to 
such  state  supervision  as  may  be  deemed 
expedient;  and  such  lathe  established  doc- 
trine, as  declared  by  a  seneral  coBaeaava 
of  legal  authority.  BBDFiKi.n,  C.  J.,  says. 
In  giving  the  opinion  of  the  court  in  Jack- 
son V.  Railroad  Co.,  25  Vt.  169:  "The 
right  of  a  railway  company  to  the  exclu- 
sive possession  of  th«  lands  taken  for  the 
purposes  of  their  road  differs  veiy  essen- 
tially from  tbat  of  the  public  In  the  land 
taken  for  a  cummon  highway.  The  rail- 
way company  mnst,  from  the  very  nature 
of  their  operations,  in  order  to  the  security 
of  their  passengers  and  workmen  and  the 
enjoyment  of  their  road,  have  the  right  at 
all  times  to  the  exclusive  occupancy  ot  the 
laud  taken,  and  to  exclude  all  concurrent 
occupancy  by  the  former  owners  in  any 
mode  and  for  any  purpose.  It  Is  obvious 
tbat  the  right  of  the  railway  to  the  ex- 
elusive  occupancy  must  be  for  all  the  pur- 
poses of  tbe  roads  much  the  same  as  that 
of  an  owner  In  fee. "  The  supreme  court  ot 
Matisachnsntts  says:  "The  right  acquired 
by  the  corporation,  though  technically  an 
easement,  yet  requires  for  its  enjoyment  a 
use  of  the  land  permanent  in  its  nature, 
and  practically  exclusive. "  Haien  v.  Ball- 
road  Co.,  3  Oray,  680.  The  supreme  court 
d  Vermont  says:  "Those  who  control, 
manage,  and  operate  the  railroads  In 
the  country  should  have  tbe  full  and  ex- 
clusive possession  and  control  of  the  land 
taken  for  the  legitimate  use  of  tbe  road 
within  tbe  lines  thereof,  and  embraced 
within  the  fences  tbat  by  tbe  laws  of  this 
state  the  railroads  are  required  to  ke^ 
upon  tjie  sides  of  their  road.  Although 
13ie  right  of  the  railroad  company  is  but 
an  easement,  and  not  a  fee,  this  does  not 
preclude  their  having  the  sole  and,  exclu- 
sive p(»Bse88lon  of  the  land  while  In 'the  ex- 
ercise ot  tbat  easement.  The  fact  that  up> 
on  theabandonmentand surrender  of  their 
road  and  charter  the  land  would  revert 
to  the  former  owner  does  not  curtail  thdr 
right  to  Its  exclusive  use  If  necessary. 
*  *  ■  Everything  that  tendsto  Increase 
the  danger  of  travel  upon  our  railroads 

Subllc  policy  requires  should  be  prevented 
praetleabla.  •  •  •  The  railroad  com- 
panies are  always  liable  to  sutler  severely 
m-  their  property  In  cases  ot  accident. 
They  are  also,  to  a  certain  extent,  liable 
to  others  for  Injuries  resulting  from  such 
causes,  and  to  this  liability  tbey  should 
be  strictly  held.  At  tbe  same  time  we 
T.22A.no.ll— 8S 


ibink  tbey  should  have  such  sole  and  ex- 
clusive control  ot  the  land  within  the  lines 
of  their  road  as  shall  enable  them  so  to 
keep  It  as  to  exclude  all  probability  of  any 
accident  resulting  from  any  outside  Inter- 
lerenco  with  such  posBesBlon.  *  Railroad 
Co.  V.  Potter,  42  vt.  274.  The  supreme 
court  of  Massacbusetts  says,  speaking  of 
the  rights  of  a  railroad  company  to  the 
land  condemned  by  it  for  railroad  pur- 
poses: "The  mode  of  occupation  and  the 
degree  of  exclusiveness  necessary  or  proper 
for  tbe  convenient  exercise  of  Its  franchise 
are  within  the  absolute  discretion  of  the 
managers  of  the  corporate  funrtions. 
They  are  the  sole  judges  of  what  is  proper 
or  convenient  as  means  for  attaining 
the  end  and  periorming  the  service  for 
which  the  corporate  franchises  were  grant- 
ed." Proprietors  v.  Railroad  Co.,  104 
Mass.  0.  In  further  confirmation  ot  our 
position  we  also  refer  to  Uayden  t.  Sktl- 
lings,  78  Me.  413,  6  Atl.  Rep.  830;  Railroad 
Co.  V.  Holton,  82  Vt.  48;  Boston  Oas- 
Llght  Co.  V.  Old  Colony  &  N.  B.  Co.,  14 
Allen,  444;  Presbrey  v.  Railroad  Co.,  lOS 
Mass.  1 :  Bralnard  v.  Clapp,  10  rush.  6; 
Bailroad  Co.  v.  Combs,  61  Ark.  824,  828, 11 
S.  W.  Bep.  418;  WlUlamB  v.  Railroad  Co., 
2  Micb.  259;  Burnett  v.  Railroad  Co.,  4 
Sneed,  628;  Mills,  Em.  Dom.  $208;  Pierce, 
B.  E.  159,  160;  3  Wood,  By.  Law,  1544. 
The  suggestion  that  the  right  of'  crossing 
was  never  condemned  by  the  railroad 
company  because  the  farm  roads  previous- 
ly existed  at  the  same  place,  and  had  long 
been  In  use  by  tbe  owner  ot  the  land,  hard- 
ly requires  a  separate  answer.  Mr.  Corn- 
stock,  was  the  sole  and  absolute  owner  In 
fee,  and  in  possession  of  one,  and  only  one, 
entire  estate.  There  was  no  easement,  no 
dominant  and  no  servient  estate;  and  the 
taking  without  exception  or  qualification 
necessarily  took  tbe  whole  for  railroad 
purposes.  The  fact  that  the  land  bad  long 
been  used  for  a  farm  road  has  no  more 
materiality  than  would  the  fact  that  a 
special  crop  had  always  been  cultivated 
upon  it.  Neither  is  there  any  legal  signlfi  - 
cance  in  the  fact  that  tbe  railroad  com- 
pany had  tor  several  years  kept  open  the 
crossings  under  tbe  circumstances  men- 
tioned in  the  finding. 

Only  one  other  matter  remains  which 
it  Is  Important  to  consider,  and  that  Is  the 
effect  upon  this  actldn  of  a  statute  passed 
In  1889,  and  found  on  pages  81  and  167  of 
the  Session  Laws  of  that  year.  It  Is  enti- 
tled "An  act  to  prevent  arbitrary  rem  oval 
of  farm  crossings  by  railroad  companies. " 
The  second  section,  which  is  all  that  needs 
to  be  considered  In  the  present  suit.  Is  as 
follows:  "No  railroad  company  shall  re- 
move, obstrndt,  or  otherwise  interfere 
with  any  such  crossing,  until  the  legal 
right  so  to  do  shall  have  been  finally  set- 
tled by  a  judgment  or  decree  of  the  superi- 
or court  In  the  county  where  such  cross- 
ing is  located;  and  any  railroad  company 
claiming  to  be  aggrieved  by  such  crossing 
may  bring  its  complaint  against  the  per- 
son or  persons  owning  the  land  adjoining 
such  crossing,  to  said  superior  court, 
which  court  shall  hear  and  determine  the 
rights  of  the  parties,  subject  to  the  right 
ot  appeal  as  In  other  civil  actions.  Any 
railroad  company,  which  shall  violate  tbe 
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provisions  of  this  section  shall  forfeit  for 
every  such  violation  the  sam  of  one  hun- 
dred dollars,  which  may  be  recovered  In 
an  action  upon  this  statute  by  any  person 
aggrieved  thereby."  It  seems  manifest 
that  one  principal  object  ol  this  section 
of  the  statute  was  to  compel  railroad 
companies,  in  all  cases  to  which  it  is  ap- 
plicable, to  bring  a  suit,  and  appeal  to 
the  courts  to  settle  such  controversies,  in- 
stead ol  arbitrarily  taking  the  remedy  in- 
to their  own  hands,  and  asserting  tbelr 
rights  by  brute  force.  The  plaintiff,  then, 
having  brought  a  proper  suit  before  the 
tribunal  named  in  the  statute,  surely  can- 
not be  turned  out  by  the  same  statute 
that  requires  it  to  come  into  court.  Any 
objection,  therefore,  founded  upon  this 
statute  renders  it  indispensable  to  show 
that  the  present  suit  is  not  such  a  one  as 
the  statute  contemplated.  And  here  the 
only  possible  question  that  can  be  raised 
is  whether  the  statute  is  ezclusive  as  to 
the  form  of  remedy,  and  requires  an  ac- 
tion at  law  instead  of  a  proceeding  in 
equity.  But  what  foundation  Is  there  tor 
such  construction?  The  statute  is  silent 
as  to  the  form  of  remedy.  It  simply  uses 
the  term  "complaint,"  which  is  Just  as 
applicable  to  equity  as  to  law.  Section 
26  of  the  practice  act  in  terms  provided 
that  the  word  "complaint"  should  be  sub- 
stituted, not  only  for  "  declaration, "  but 
also  for  "petition,"  or  "bill  in  equity." 
There  is  nothing,  then,  in  the  prescribed 
mode  of  coming  Into  court  that  would 
exclude  the  present  proceedings.  Is  there 
any  clue  in  the  action  required  on  the 
part  of  the  court  upon  the  complaint? 
The  statute  characterizes  the  action  on 
the  part  of  the  court  as  a  judgment  or  de- 
cree. The  word  "  decree  "  appl  les  peculiarly 
to  the  final  determination  of  a  court  of 
equity,  as  distinguished  from  that  of  a 
court  of  law.  This  alone  wonid  seem  to 
justify  us  in  construing  the  statute  as  re- 
ferring to  complaints  In  equity  as  well  as 
at  law.  But  it  may  be  suggested  that 
the  statute  also  speaks  of  settling  a  legal 
right;  but  this  Is  not  inconsistent  with  the 
view  we  have' taken,  for  a  legal  right  may 
be  settled  by  a  decree  in  equity.  Where, 
as  in  the  case  at  bar,  the  jurisdiction  of  a 
court  of  eijulty  is  invoked  in  aid  of  a  legal 
right  apon  the  ground  of  averting  irrep- 
arable injury,  the  court  first  determines 
the  legal  right,  and,  if  that  is  free  from 
doubt,  and  the  exigency  requires  It,  the 
court  will  at  once  Intervene,  and  protect 
the  right  by  decree  of  perpetual  injunction. 
Although  a  complaint  In  trespass  was 
open  to  the  plain  tiff ,  yet  the  injury  was 
liable  to  prove  a  recurring  one,  and  to  be 
attended  with  great  loss  of  property  and 
of  life,  so  that  the  use  of  a  preventive  rem- 
edy by  injunction  was  eminently  proper. 
As  the  finding  fails  to  give  the  particular 
date  when  the  railroad  company  obstruct- 
ed the  crossing  by  the  erection  of  a  fence,  it 
may  be  well  to  state  that  no  claim  was 
made  that  It  was  after  the  passage  of  the 
act  last  referred  to,  and  it  will  be  seen 
that  tbed^endant's  answer  to  the  amend- 
ed complaint  gives  tke  date  as  August  14, 
1888,  so  that  there  is  no  foundation  for 
any  claim  that  the  railroad  company  vio- 
lated   the  statute  by  first   asserting  its 


rights  In  the  manner  Indicated.  There 
was  error  in  the  judgment  complained  of, 
and  it  is  reversed.  The  other  Judges  con- 
curred. 


(S3  N.  J.  U  442) 

ScHULTZ  et  b1.  V.  Bters. 

(Cowrt  of  Errors  amd  Appeals  of  New  Jersey. 
ATig.lO,lg91.) 

XBaUOBNOB— EVIDBKOB. 

Excavation  by  ao  owner  on  his  own  land 
adloining  another's  building,  causing  damage, 
without  Uia  knowledge,  or  previous  noUceto  him, 
is  evidence  of  want  of  care  in  doing  the  work. 
Maoib,  J.,  dissenting. 
(Syllabiis  by  the  Court) 

Error  to  circuit  court,  Hudson  conuty; 
before  Justice  Knapp. 

Action  by  Helena  Scbulti  and  another 
against  John  R.  Byers.  Judgment  of  non- 
suit, and  plaintiffs  bring  error.    Beversed. 

The  plaintiffs,  Helena  Schnits  and  Vaten. 
tine  Schultz,  were  the  owners  of  a  lot  of 
land  in  Bayonne,  Hudson  county,  upon 
which  there  was  a  building  erected  on 
brick  piers  set  from  three  feet  to  three  feet 
and  a  half  in  the  ground.  The  defendant, 
who  owned  the  adjoining  land,  excavated 
to  the  depth  of  seven  feet,  within  three  or 
four  laches  uf  the  plaintiffs'  building,  and 
erected  a  house  thereon.  The  excavation 
by  the  defendant,  within  the  line  of  his 
own  land,  caused  the  building  of  theplaln- 
tlffsto  sink,  and  It  was  weakened,  cracked, 
and  injured.  There  was  judgment  of 
nonsuit,  and  exceptions,  on  which  errors 
are  assigned. 

W.  W.  Anderson,tor  plaintiffs.  De  Witt 
Van  Bnskirk,  for  defendant. 

ScuDOBR,  J.,  {otter  stating  the  facta  ag 
above.)  The  declaration  is  framed  on  the 
idea  that  the  plaintiffs'  land,  dwelling- 
house,  and  building  were  entitled  to  sup- 
port by  the  adjacent  land  of  the  defend- 
ant, and  that  by  wrongfully  digging  away 
and  removing  such  support  the  damage 
complained  of  was  caused,  whereby  a 
right  of  action  accrued.  A  demurrer  was 
filed  to  this  declaration,  but  it  appeara 
to  have  been  waived,  and  the  cause  was 
tried  on  a  plea  of  the  general  Issue  and 
proofs.  With  this  form  uf  pleading,  leav- 
ing the  declaration  unaltered,  there  Is  diffl- 
cuTty  in  holding  the  case  in  court  to  de- 
termine the  exact  cause  of  controversy  be- 
tween these  parties.  But  as  the  coart  at 
the  circuit  heard  and  decided  the  cause  as 
if  the  pleadings  were  amended  to  present 
the  issue,  and  the  question  is  important, 
it  will  be  considered  as  it  was  there  tried 
and  decided.  It  is  almost  unnecessary  to 
say  that  the  juxtaposition  of  lands  s^ves 
no  right  of  support  to  buildings  erected 
thereon,  unless  conferred  by  grant,  con- 
veyance, or  statute.  As  this  is  a  case  of 
recent  erection  of  the  bnllding  alleged  to 
have  been  Injured,  the  question  of  prescrip- 
tion, or  lapse  of  time  sufficient  to  Infer  a 
grant  or  conveyance,  does  not  arise,  nor 
has  such  right  ever  been  conceded  In  our 
courts.  The  principle  of  the  lateral  sap- 
port  uf  lands  and  buildings  was  settled 
in  this  state  by  the  case  of  McQuire  v. 
Grant,  25  N.  J.  Law,  356,  (1866.)  As  to 
land  In  its  natural  condition,  there  is 
a  right  to  snch  support  from  the  adjoining 


Digitized  by 


i^oogle 


N.  J,) 


SGHULTZ  e.  BYEB8. 


515 


land;  as  to  buildlnsfl  on  or  near  the 
boundary  line,  Injured  by  excavating  on 
the  adjoining  land,  there  ia  no  risht  of  ac- 
tion, in  the  absence  of  improper  motive,  or 
of  carelessness  in  the  execntion  of  the' 
work.  This  is  the  law  as  established  by 
the  cases  prior  to  that  decision.  It  has 
remained  the  unquestioned  law  in  this 
state  since  that  time,  and  it  has  been  con- 
firmed by  many  cases  since  in  other  courts. 
Some  of  the  most  recent  are  very  valuable 
for  reference,  notably  Gilmore  v.  Driscoll, 
122  Mass.  199;  Dal  ton  T.  Angus,  L.  R.  6 
App.  Cas.  740,3  Q.  B.  Div.  85,  where  a  most 
thorough  examination  of  the  subject  will 
be  found.  Although  this  law  seems  to 
give  the  owner  of  a  building  put  upon  his 
own  laud,  in  a  manner  most  advantageous 
and  sometimes  necessary  to  make  it  avail- 
able for  his  use,  especially  in  a  closely  built 
city,  but  little  protection  against  the 
choice  or  caprice  of  another  who  mayown 
the  adjoining  land,  yet  It  will  be  observed 
he  Is  not  entirely  without  protection. 
Neither  can  say,  "It  is  lawful  for  me  to  do 
what  I  will  with  my  own,"  as  has  been 
sometimes  loosely  stated  in  discussing  this 
subject,  and  that  it  is  a  man's  folly  to 
build  near  the  dividing  line  between  his 
land  and  that  of  bis  neighbor,  tor  it  is 
more  frequently  his  necessity  that  compels 
blm  to  do  so.  The  rights  of  the  parties 
are  equal,  and  are  subject  to  roodiftcation 
by  the  conflicting  right  of  each  other. 
Our  statute  relating  to  party  walls  (Re- 
vision, 809)  shows  that  in  some  cases  it 
hae  been  thought  necessary  to  fix  author- 
itatively the  mutual  conceesiona  and  lim- 
itations in  the  rights  of  adjoining  land- 
owners. This  statute  only  applies  where 
the  excavation  ia  more  than  eight  feet  in 
depth,  while  in  this  case  the  digging  is 
.  bat  seven  feet  deep ;  but  it  is  a  recognition 
of  the  reciprocal  right  and  duty  which 
'Sometimes  grow  out  of  the  mere  vicinage 
of  property.  The  maxim,  sic  utere  tuo  ut 
alienuBi  aon  Jasdas,  is  often  invoked  in 
such  cases,  and  is  of  very  wide  application. 
In  this  case  the  limitation  of  this  principle 
is  that,  if  the  owner  of  adjoining  land 
would  dig  down  beside  the  foundation  of 
his  neighbor's  house,  he  must  exercise  his 
right  to  doso,  not  carelessly,  butcautlous- 
ly.  There  was  no  proof,  or  offer  to  prove, 
at  the  trial,  that  the  defendant  was  negli- 
gent in  digging  his  cellar,  whereby  the 
plaintiffs'  house  was  caused  to  settle,  and 
the  walls  to  crack,  beyond  the  mere  fact 
that  this  was  the  result.  This  result  alone 
WHS  not  sufficient,  for  it  may  have  been 
caused  by  defects  In  the  plaintiHs'  house. 
The  special  ground  of  complaint  is  that  it 
was  done  without  the  knowledge  of  the 
plaintiffs,  and  without  notice  to  them,  by 
which  they  might  have  been  enabled  to 
protect  their  property.  It  is  argued  that 
the  defendant  thereby  took  open  himself 
the  whole  risk  of  injury  to  the  building.. 
The  question  whether  such  omission  to 
glTe  notice,  under  the  citcumstances  stat- 
ed, is  evidence  of  carelessness  in  the  execu- 
tion of  the  work,  is  an  important  one, 
and  it  cannot  be  said  to  be  definitely  set- 
tled. The  case  most  frequently  cited. in 
this  country  in  favor  of  requiring  such  no- 
tice is  Lasala  v.  Holbrook,  4  Paige,  169- 
178,(1838.)    Intbisi-ajse  ChanceUor  Wal- 


woBTH,  while  affirming  the  right  of  the 
owner  of  adjacent  land  to  excavate  for  im> 
provement  on  his  own  land,  using  ordi- 
nary care  and  skill,  without  incurring 
damages  for  injury  to  a  building  support- 
ed thereby,  says:  " From  the  recent  En- 
glish decisions  It  appears  that  the  party 
who  is  about  to  endanger  the  boilding  of 
his  neighbor,  by  a  reasonable  Improve- 
ment on  his  own  land,  is  bound  to  give 
the  owner  of  the  adjacent  lot  proper  no- 
tice of  the  intended  improvement,  and  to 
use  ordinary  skill  in  conducting  the  same." 
He  cites  Peyton  v.  Mayor,  etc.,  9  Barn.  & 
G.  725,  4  Man.  &  R.  625;  Walters  v.  Pfell,  1 
Moody  &  M.362;  Massey  v.  Ooyner,  4  Car. 
&  P.  161.  In  Peyton  v.  Mayor,  etc..  It 
was  held  that  the  plaintiff  could  not  re- 
cover, because  the  defendant  .  had  not 
given  notice  ol  his  intention  to  pull  down 
his  supporting  house,  that  not  being  Ed- 
leged  In  the  declaration  as  a  cause  of  the 
injury.  Lord  TRNTEUDENsays,  because  of 
the  failure  to  allege  want  of  notice,  the  ac- 
tion cannot  be  maintained  upon  the  want 
of  such  notice,  supposing  that,  as  a  mat- 
ter of  law,  the  defendants  were  bound  to 
give  notice  beforehand,  upon  which  point 
of  law  we  are  not  in  this  case  called  to 
give  any  opinion.  In  Massey  v.  Goyder, 
where  notice  was  given  to  the  occupier  of 
adjoining  premises  of  an  inten  tloh  to  pull 
down  and  remove  the  foundation  of  a 
building,  it  was  held  tbat  be  was  only 
bound  to  use  reasonable  and  ordinary  care 
in  the  work,  and  not  to  secure  the  adjoin- 
lug  premises  from  injury.  In  Chadwick  v. 
Trower,  6  Ding.  N.  G.  1,  8  Scott,  1,  (1889,) 
it  was  decided  in  the  exchequer  chamber 
that  the  mere  circumstance  of  juxtaposi- 
tion does  not  render  it  necessary  for  a  per- 
son who  pulls  down  a  wall  to  give  notice 
of  his  intention  to  the  owner  of  an  adjoin- 
ing wall.  This  case  was  first  considered 
in  3  Blng.  N.  C.  334,  and  cited  in  2  fScott.N. 
R.  77,  and  6  Scott,  N.  R.  119.  In  the  argu- 
ment, when  it  was  urged  that,  if  It  be  a 
duty  imposed  on  a  party  not  to  do  work 
so  incautiously  as  to  injfire  his  neighbor's 
rights,  and  it  Is  clearly  a  want  of  proper 
caution  to  omit  civlngsnch  notice  as  may 
enable  the  neighbor  to  take  steps  for  hta 
own  security,  Pabkk,  B.,  replied:  "The 
duty  of  giving  notice  in  such  cases  seems 
to  be  one  of  those  duties  of  imperfect  ob- 
ligation which  are  not  enforced  by  the 
law."  But  if  it  be  a  duty  affecting  prop- 
erty rights,  and  the  breach  causes  dam- 
age. It  would  seem  that  the  law  must 
afford  a  remedy.  In  Brown  v.  Windsor,  1 
Cromp.  &  J.  20,  Garrow,  B.,sald :  "There 
may  be  cases  where  a  man,  altering  his 
own  premises,  cannot  support  his  neigh- 
bor's, and  the  support,  if  necessary,  must 
be  supplied  elsewhere.  In  such  case  he 
must  give  notice,  and  then,  if  an  Injury 
occur,  it  would  not  be  occasioned  by  the 
party  pulling  down,  but  by  the  other  party 
neglecting  to  take  dueprecaution.  **  There 
are  no  later  cases  that  I  have  found  in  the 
English  courts  which  change  theruleglven 
in  Chadwick  v.  Trower,  and  that  is  there- 
fore supposed  to  be  the  present  law  in 
England  relating  to  this  subject,  though 
the  cases  above  cited  refer  to  support  by 
adjoining  buildings.  There  are  very  few 
cases  in  our  country  which  bear  directly 
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on  this  poliit.  Shafer  v.  Witoon,  44  Md. 
968,  Is  moat  frequently  referred  to,  after 
Laaala  t;  Holbrook,  above  cited.  It  is 
there  said  that  notice  to  one's  neighbdr  of 
an  intention  to  make  a  contemplated  Im- 
provement of  property  would  seem  to  be 
a  reauonable  precaution  In  a  populous 
city,  wbere  bnildings  are  necessarily  re- 
qaired  to  be  contiguous  to  each  other,  and 
improvements  made  by  one  proprietor, 
however  skillfully  conducted,  may  be  at- 
tended with  dlBastrouB  results  to  his 
neighbors,  who  ought  to  have  the  oppor- 
tunity to  protect  themselves  and  property. 
To  the  like  effect  is  Beard  v.  Murphy,  37 
Vt.  101.  Chancellor  Kent  (3  Comm.  4.V) 
has  quoted  the  case  of  Lasala  v.  Hol- 
brook, and  this  has  been  referred  to  in 
Shafer  v.  Wilson  and  elsewhere.  Washb. 
Easem.  434,485;  Shear.  &  B.  Neg.  497;  1 
Tbomp.  Neg.  276 ;  and  other  text-books, — 
cite  these  cases,  and  from  such  quotations 
it  Is  Impossible  to  determine  how  far  the 
requirement  of  notice  has  parsed  into  tbe 
general  law  of  the  courts  In  this  country. 
None  of  these  cases  are  ol-bindlng  authori- 
ty In  this  court,  and,  in  a  case  of  doubt 
like  this,  we  should  seek  for  that  resnlt 
which  is  most  reasonable  and  Just.  Where 
tbe  danger  of  loss  In  doing  a  legal  act  is 
not  equally  balanced,  we  should  lean  to 
that  side  which  most  needs  protection. 
Here  a  mere  notice,  wliich  can  cause  but 
little  trouble  to  one  who  is .  honestly  exer- 
cising bis  right  of  excavating  hisland  next 
to  his  neighbor's  house,  may  enable  the 
receiver  of  notice  to  shore  or  prop  his 
wail  to  prevent  its  .falling,  or  it  may  lead 
to  some  arrangement  by  which  neither 
will  be  injured.  It  Is  more  than  a  mere 
neighborly  courtesy  to  give  such  notice, 
because  it  involves  the  right  of  one  man 
to  assert  his  right,  regardless  of  the  Injury 
he  may  cause  to  his  neighbor  without 
such  warning.  The  manner  of  giving  no- 
tice may  be  only  uuch  as  is  reasonable  un- 
der the  circumstemces,  either  to  the  owner 
of  the  property,  or,  if  there  be  dlfilculty  in 
finding  or  serving  it  on  him,  then  It  may 
be  given  to  the  tenant  or  occupant  who 
is  interested  in  protecting  the  property. 
Whereit  can  l>e  shown  that  such  owner 
had  knowledge  of  the  Improvement  that 
was  about  to  be  made,  it  would  not  be 
necessary  to  prove  a  formal  notice  given 
to  him.  In  this  view  of  the  case,  there 
was  error  in  rejecting  the  evidence  which 
was  offered  to  show  that  the  defendant 
gave  no  notice  to  the  plaintiffs  uf  his  in- 
tention to  excavate  the  land  adjoining  the 
bouse  of  the  plaintiffs;  tind  tbe  Judgment 
will  l>e  reversed. 

Magik,  J.,  (disseating.)  The  question 
in  this  case  is  whether  the  owner  of  an  ur- 
ban lot,  who,  in  excavating  Its  soil  for  a 
lawful  purpose  and  In  a  manner  not  in  it- 
self negligent,  has  caused  to  settlea  build- 
ing erected  on  the  adjoining  lot,  and  de- 
riving support  from  such  soil  without 
having  acquired  any  right  to  such  support, 
is  liable  to  an  action  lor  the  injury,  mere- 
ly because  he  had  given  no  previous  notice 
to  the  owner  of  the  boildlng  of  the  in- 
tended excavation.  The  solution  of  the 
question  Is  of  great  importance,  and,  as 
I  have  the  misfortune  to:  differ   from  the 


majority  of  tbe  court,  I  deem  It  my  duty 
to  give  my  reasons  for  my  dissent.  From 
a  very  early  period  judicial  consideration 
has  been  given  to  the  right  of  support 
to  soil  in  its  natural  state,  and  to  artifl- 
cial  structures  erected  thereon,  by  the  soil 
of  adjacent  or  subjacent  lands.  A  com- 
plete review  of  the  course  of  decisions  in 
England  can  be  found  in  the  opinions  of 
Baron  Pollock  in  Dalton  v.  Angus,  L.  R. 
6  App.  Cas.  740,  and  of  Ciiiet  Justice  Okay 
in  GUmore  v.  Driscoll,  122  Mass.  199.  It  is 
thereby  thoroughly  settled  as  the  law 
of  Great  Britain  that  tbe  undisturbed 
maintenance  by  an  owner  of  a  building 
erected  on  the  confines  of  his  land,  and 
supported  by  the  soil  of  adjacent  lands, 
for  a  period  requisite  to  make  title  by 
adverse  pusfeseion,  will  establish  in  such 
owner  a  right  to  that  support.  While 
there  are  conflicting  views  as  to  the  legal 
source  and  character  of  the  right,  (Dal- 
ton V.  Angus,  supra,)  all  agree  that,  once 
acquired,  the  right  cannot  be  invaded  by 
removal  of  the  supporting  soil,  without 
liability  for  the  resulting  damage.  Wheth- 
er this  doctrine  is  obligatory  upon  us,  or 
has  been  adopted  in  this  country,  may, 
perhaps,  be  open  to  question.  The  anal- 
ogous doctrine  respecting  tbe  acquisition 
of  rights  by  "ancient  lights"  has  been 
doubted  and  denied.  Uayden  v.  Dutcher, 
81  N.  J .  Eq.  217.  But  it  is  unnecessary  to 
express  any  opinion  on  the  subject,  fur  io 
the  case  In  hand  plaintiffs  had  not,  by 
length  of  maintenance  of  their  house,  ac- 
quired any  right  of  lateral  support,  if  they 
could  have  done  so.  But  it  is  settled  by 
tbe  general  concurrence  of  courts  admin- 
istering the  common  law  that,  when  a 
building  on  the  land  of  its  owner  derives 
actual  support  from  the  soil  of  adjacent 
land  of  another  owner,  but  has  acquired 
no  right  to  such  support,  the  latter  own- 
er may,  for  any  lawful  purpose,  excavate 
and  remove  his  supporting  soil  without 
any  liability  for  injury  occasioned  thereby 
to  the  building,  provided  be  does  not  act 
wantonly,  or  without  tbe  exercise  of  doe 
care  and  prudence.  In  the  case  before  lis, 
tbe  excavation  was  for  a  lawful  purpose, 
and  liability  for  the  Injury  occasioned  will 
only  attach  to  the  owner  if  his  act  in  ex- 
cavating was,  in  the  eye  of  the  law,  neg. 
ligent.  Negligence  Is  the  want  of  that 
care  which,  under  tbe  circumstances,  is 
due.  As  the  only  negligent  act  charged  Is 
the  lack  of  notion,  the  question  before  us 
resolves  Itself  Into  this,  vIk.,  whether  it 
was  defendant's  duty  to  give  notice  of 
his  excavation  to  plaintitTs.  If  so,  a 
breach  of  that  duty  would  constitute  neg- 
ligence. No  such  duty  has  been  attempt- 
ed to  be  imposed  by  statute.  The  "act 
to  regulate  party-walls"  is  not  applica- 
ble. 

The  contention  is  that  tbe  duty  arose 
out  of  the  Juxtaposition  of  the  lands, 
and  the  application  of  tbemaxim,5/cufe}e 
tuo  ut  alientttn  non  Imdtts.  But  it  must 
be  remembered  that  tbe  conflicting  inter- 
ests of  the  parties  arose,  not  from  the 
mere  juxtaposition  of  their  Innds,  but 
frpm  the  erection  of  a  bniidin,..  by  one 
owner,  supported  "by  the  soil  of  tbe  other 
owner,  without  having  acquired  a  right 
to  such  support.    In  making  such  erection 


Digitized  by 


Google 


N.J.) 


SCHULTZ  V.  BYSnS. 


S17 


the  owner  of  the  building  must  be  deemed 
to  have  full  knowledge  that  the  support- 
ing soil  can  be  lawfully  removed.  Can  his 
act  restrict  the  right  of  the  other  owner 
to  remove  the  soil,  and  Impose  on  the  lat- 
ter the  duty  of  ^vlng  notice  of  what,  it 
is  admitted,  be  may  lawfully  do?  If  the 
act  is  an  actionable  wrong,  or  if  the 
maintenance  of  the  building  will,  by  lapee 
of  time,  ripen  Into  an  Indefeasible  right. 
It  seems  to  border  on  the  absurd  to  say 
that  the  owner  of  the  land  Injured,  or 
threatened  with  Injury,  may  not  interrupt 
the  running  of  the  claim  by  removing  the 
support  Improperly  claimed,  without  the 
necessity  of  giving  previous  notice  to 
bim  who  la  attempting  to  burden  the 
land  by  such  an  easement  or  right.  But 
if  the  act  is  neither  actionable,  norcapable 
by  continuance  of  creating  an  easement 
of  support  or  right  of  that  nature,  yet  as 
to  the  adjoining  owner  it  is  without  au- 
thority, and  it  is  unreasonable,  in  my 
Judgment,  to  permit  such  an  act,  know- 
ingly done,  to  impose  on  the  adjoining 
owner  positive  obligations  restrictive  of 
his  rights.  He  who  knowingly  bnrdens 
the  soil  of  another  with  the  support  of  his 
bnllding,  without  right,  must  in  reason 
be  deemed  to  take  the  risk  of  the  o  wner 
removing  the  supporting  BoU,  and  to  be 
prepared  to  protect  his  interest  by  his 
own  vigilance.  He  cannot,  by  such  act. 
Impose  on  his  neighbor  the  duty  of  being 
vigilant  for  hlih.  The  maxim,  sic  vtere 
tao,  forbids  the  exercise  of  one's  rights 
so  as  to  injure  the  rights  of  others.  But 
the  removal  of  supporting  soil,  under  the 
supposed  circumstances,  injured  no  right, 
for  none  had  been  acquired.  The  maxim 
no  doubt  forbids  the  negligent  nse  of 
one's  rights  to  the  injury  of  the  rights 
of  others.  This  negative  obligation  is. 
In  my  judgment,  the  bound  of  the  duty 
Imposed  in  the  case  before  us.  The  own- 
er. In  excavating,  as  he  has  a  right  to  do. 
Is  under  a  duty  to  do  the  w-ork  with  care 
and  prudence,  so  as  to  do  no  unnecessary 
injury  to  the  right  of  the  owner  of  the 
bnllding  in  Its  support  on  his  own  land. 
A  failure  to  perform  this  duty  will  be  negli- 
gence, but  negligence  cannot  bepredlcated 
of  a  failure  to  give  notice,  for  such  a  duty 
Is  not  laid  upon  him.  The  argument  In 
behalf  of  plaintiff  seems  to  me  to  confound 
the  mles  of  neighborly  courtesy  with  the 
rules  of  law.  Politeness  to  a  neighbor 
might  dictate  the  giving  of  notice  to  him 
In  many  instances  where  the  law  would 
not  require  any.  What  we  settle  In  this 
case  is  a  rule  of  law  to  govern  an  owner 
of  land  In  the  use  of  bis  undoubted  rights 
therein. 

But  it  la  said  that  the  doctrine  contend- 
ed for  is  established  by  authority.  Among 
the  many  litigated  cases  on  the  subject  of 
lateral  support,  which  engaged  the  En- 
glish courts  before  tlie  separation  of  this 
country,  none  has  been  discovered  In 
which  this  doctrine  has  been  even  hinted 
at.  In  1833.  Chancellor  Walworth,  in 
dealing  with  a  case  not  involving  this 
question,  made  this  statement,  viz.: 
**  From  the  recent  Enslish  decisions,  it  ap- 
pears that  the  party  who  is  about  to  en- 
danger the  building  of  a  neighbor  by  a 
reasonable  improvement  on  his  own  land 


is  bonnd  to  gitretbe  owner  ol  the  adfacenl 
lot  proper  notice  of  the  intended  improve^ 
ment."  Lasaia  v.  Holbroc!:,  4  Paige,  169. 
To  support  this  statementhe  dtesPeyton 
V.  Mayor,  etc.,»Bam.&  C.  725;  Walters  v; 
Pfeil,  1  Moody  &  M.  362,  and  Massey  v. 
Qoyder.  4  Car.  &  P.  161.  All  these  cases 
were  decided  in  1829.  I  think  it  can  be 
shown  that  this  statement  of  Chancellor 
Walworth  Is  the  sole  basis  of  the  claim 
that  the  doctrine  contended  for  Is  estab- 
lished by  authority.  The  independent 
opinion  of  that  eminent  Jnrist  would  go 
far  to  establish  the  doctrine,  but,  as  has 
been  seen,  no  opinion  was  called  for,  and 
none  was  expressed  by  him.  Moreover, 
the  cases  referred  to  do  not  support  bis 
statement.  In  Peyton  v.  Mayor,  etc.* 
Lord  Tenterdkn,  after  adverting  to  the 
fact  that  the  declaration  did  not  charge  a 
want  of  notice  of  taking  down  the  house 
whereby  the  alleged  Injury  was  caused, 
added:  "Therefore,  in  our  opinion,  the 
action  cannot  be  maintained  upon  the 
want  of  such  notice,  supposing  that,  as 
matter  of  law,  the  defendants  were  bound 
to  give  notice  Iseforehand;  upon  which 
point  of  law  we  are  not,  in  this  case, 
called  upon  to  give  any  opinion."  In 
Walters  v.  Pfeil  the  question  of  the  obliga- 
tion to  give  notice  was  not  raised  or  men- 
tioned. Massey  v.  Goyder  is  the  report  of 
atrial  beforeChlef  Justice  Tindal.  By  one 
count  defendant  was  charged  with  exca- 
vating on  his  own  land  to  the  injury  of 
plaintiff's  building,  without  giving  previ- 
ous notice;  by  another  count  he  was 
charged  with  negligently  excavating.  The 
question  of  notice  was  left  to  the  Jury,  who 
found  notice  had  be«n  given,  but  upon  a 
general  finding  judgment  was  entered  on 
tbelastcount.  It  is  plain  that  none  ol  the 
cases  Justified  the  statement  in  Lnsala  t. 
Holbrook.  The  precise  question  was  aft- 
erwards raised.  One  of  the  counts  of  a 
declaration  forinjurydonetoa  building  by 
removal  of  its  support  on  adjax!ent  land 
was  founded  on  a  lack  of  notice.  Tinoal, 
C.  J.,  in  dealing  with  the  case  on  demurrer, 
said:  "An  to  the  allege  tion  th  at  it  wa  s  the 
duty  of  defendant  to  give  notice  to  plain- 
tiff of  his  intention  to  pull  down  bis  wall 
*  *  *  It  is  objected,  and  we  think  with 
considerable  weight,  that  no  such  obliga- 
tion results  as  an  inference  of  law  from 
the  mere  circumstance  of  thq  juxtaposi- 
tion of  the  walls  of  defendant  and  plain- 
tiff." Trower  v.  Chadwlck,  3  Bing.  N.  C. 
884.  That  cause  was  thereafter  tried  be- 
fore the  same  chief  justice.  One  of  the  is- 
sues was  on  the  above-mentioned  count. 
Damages  were  awarded  generally.  On 
writ  of  error,  the  exchequer  chamber  re- 
versed the  judgment.  Baron  Parkr,  de- 
livering the  unanimous  Judgment  of  the 
court,  quoted  the  language  of  Chief  Joe- 
tlec  TiNOAL,  above  set  out,  and  added: 
"We  also  think  it  impossible  to  say  that, 
under  such  circumstances,  the  lawimposes 
upon  a  party  any  duty  to  give  his  neigh- 
bor notice.  We  are  inclined  to  think  that 
the  second  count  of  the  declaration  has 
made  the  breach  of  this  supposed  duty  a 
substantial  ground  for  damage,  and  the 
probability  is  that  the  main  damage  did 
result  from  the  want  of  notice,  for  it  Is 
obvious  that,  if  notice  had  been  given,  the 
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plain tlBs  misrbt  bave  taken  precautions  to 
BtrenKtben  their  vault.  Inaamach,  there- 
fore, as  the  damages  are  given  generally 
upon  the  whole  declaration,  we  think 
that  the  judgment  must  be  arrested,  and 
a  venire  de  novo  awarded. "  Chadwlck  v. 
Trower,  6  Bing.  N.  C.  1,  (1889.)  Kotwith- 
Btandiug  this  unmistakable  deliverance, 
the  statement  ot  Chancellor  Walwobth, 
commenced  and  has  continued  to  be  cited 
as  expressing  the  conclusions  of  English 
courts  on  this  subject.  In  the  edition  ol 
the  third  volume  of  Kent's  Commentaries 
which  was  published  In  1840,  it  is  stated 
that  "if  the  owner  of  a  house  in  a  com- 
pact town  finds  it  necessary  to  pull  it 
down  and  remove  the  foundation  of  his 
building,  and  he  gives  due  notice  of  his  in- 
tention to  the  owner  ot  the  adjoining 
honse,  be  is  not  answerable  tor  the  Injury 
which  the  owner  of  that  house  may  sus- 
tain by  the  operation,  provided  he  i-emove 
his  own  with  reasonable  and  ordinary 
care."  This  statement  was  not  made  in 
the  first  edition  of  that  volume,  which 
was  published  In  1828.  From  that  fact, 
and  from  the.  note  to  tbe  passage  above 
quoted,  it  is  plain  tliat  It  was  based  upon 
Lasala  v.  Holbrook,  and  the  English  coses 
of  1829.  The  case  of  Chadwlck  v.  Trower 
was  not  alluded  to.  After  the  decision  of 
Trower  v.  Chadwlck,  Qale  &  Whatley,  in 
Their  treatise  on  Easements,  discussed  the 
question  of  the  duty  to  give  notice,  now 
contended  for,  and  declared  their  opinion 
that.  It  tbe  observations  of  Chief  Justice 
TiNDAL  in  that  case  were  well  founded,  no 
such  duty  was  Imposed  by  law.  Those 
observations  were,  as  we  bave  seen, 
adopted,  and  approved  by  the  exchequer 
chamber.  Subsequent  authors  in  this 
country  have  expressed  views  in  respect 
to  the  duty  to  give  notice  such  as  have 
been  contended  for,  but  they  refer  for  En-- 
gllsh  authority  only  to  the  cases  of  1829,  on. 
which  the  statement  in  Lasala  v.  Hol- 
brook had  been  based.  The  case  of  Chad- 
wlck V.  Trower  is  not  mentioned.  They 
also  reter  to  American  cases  as  authority 
tor  the  doctrine.  I  have  not  been  able  to 
find  among  them  a  single  case  justifying 
tbe  statement.  The  cases  generally  ci ted 
are  Shrieve  v.  Stokes,  8  B.  Mon.  453;  Wiun 
v.  Abeles,  .S5  Kan.  85, 10  Pac.  Rep.  443,  and 
Shafer  v.  Wilson.  44  Md.  268.  In  Shrieve  v. 
Stokes  the  question  of  the  obligation  to 
give  notice  was  not  raised  by  the  plead- 
ings or  the  evidence.  What  was  said  by 
tbe  court  on  the  subject  was  Incidental, 
and  based  on  the  supposed  authority  of 
the  English  cases  of  1829.  In  Winn  v. 
Abeles  the  question  of  duty  to  give  notice 
was  not  involved.  In  Shafer  v.  Wilson 
the  question  of  liabllityfor  want  of  notice 
w^s  raised.  The  court  below  instructed 
tbe  jury  that  notice  was  a  duty.  In  re- 
viewing this  instruction,  the  court  above 
only  says  that  such  notice  would  seem  to 
be  a  reasonable  precaution,  and  bases  this 
statement  on  Lasala  v.  Holbrook.  This 
review,  in  my  judgment,  jostifies  the  as- 
sertion that  the  doctrine  contended  for 
has  not  the  sanction  of  authority.  In  the 
only  adjudicated  case,  not  based  on  mis- 
taken citations,  the  determination  was 
against  the  doctrine;  and  although  the 
^decision  does  not  bind  us,  it  must  bave 


gn^at  weight  as  a  declaration  of  tbe  obli- 
gations imposed  by  the  common  law  on 
adjoining  property  owners,  by  a  court  ot 
eminent  ability.  Having  found  no  sup- 
port for  tbe  contention  of  plaintiffs  either 
in  principle  or  aothorlty,  I  am  unwilling 
to  join  in  imposing  this  burden  on  prop- 
erty owners.  I  bave  devoted  much  con- 
sideration to  this  case  from  tbe  sincere 
conviction  that  the  rule  to  be  promulgat- 
ed will  disastrously  affect  urban  property, 
and  without  producing  any  practical  good. 
A  judicial  determination  that  notice  is 
necessary  in  cases  such  as  that  before  us 
cannot  prescribe  the  form  of  notice,  or  fix 
the  time,  or  provide  for  constructive  no- 
tice. Our  determination  will  simply  re- 
quire reasonable  notice,  and  whether  in 
any  case  such  notice  has  been  given  must 
be  matter  for  the  jury.  An  owner  here- 
after proposing  to  improve  property  so 
situate  must  give  notice.  Must  the  no- 
tice be  In  writing,  or  will  verbal  notice  or 
knowledge  suffice?  How  shall  notice  be 
given  to  the  owner  of  the  building  if  he  be 
an  Infant,  or  noa  compos  mentia,  or  non- 
resident? Such  and  other  similar  ques- 
tions the  owner,  when  confronted  by  the 
rule  to-day  promulgated,  must  determine 
according  to  his  own  view  of  what  is  rea- 
sonable, but  conscious  that  a  jury  may 
disagree  with  his  view,  and  hold  him  lia- 
ble. If  the  owner  of  the  building  be  in- 
fant, idiot,  or  beyond  seas,  it  would  seem 
to  be  impossible  to  give  the  required  no- 
tice. To  add  to  tbe  difficulties  and  risks 
which  bave  before  attended  the  putting 
down  a  suitable  foundation  for  building 
in  such  cases,  the  difficulty  ot  giving  no- 
tice, and  the  risk  of  its  being  ineffective, 
will  retard  the  improvement  of  such  prop- 
erty, and  diminish  its  value.  I  shall  vote 
to  affirm  tbe  judgment  below. 


(B8  N.  J.  u  as9) 

MnCHMOBB  v.  BUDD. 

(Couirt  of  Errors  and  Appedla  <3f  Nmo  Jeneu. 
July  81, 1891.) 

Chattsi.  Hobtoaobs  —  Fbaud — AMiamcENT  fob 
Bbnbfit  of  Cbbditobs. 

1.  One  CnnninghEun  made  an  ahsolate  writ- 
ten bill  of  sale  of  all  his  property,  except  wear- 
ing apparel,  to  one  Somerville,  who  was  the  sec- 
retary of  a  corporation,  the  principal  creditor  of 
Cunningham.  Before  the  execution  of  the  bill  of . 
sale  tbe  corporation  paid  a  judgment  against  Cun- 
niugham,  and  also  a  bill  for  goods  then  delivered 
to  him.  The  bill  of  sale  was  accompanied  by  a 
parol  agreement  that  Somerville  should  sell  the 
goods,  and  out  of  the  proceeds  should  first  reim- 
burse his  principal,  the  corporation,  for  its  ad- 
vances, then  pay  the  debt  Of  tbe  company,  and 
the  debts  of  three  other  creditors  pro  rata,  and 
return  any  surplus  to  Cunningham.  The  latter 
person  reserved  the  right  to  redeem,  upon  pay- 
ing the  amount  of  said  advaucesand  debts  before 
tbe  sale  of  the  property  by  Somerville.  There 
was  no  surplus.  There  were  other  creditors. 
BM^  that  this  transfer  was  not  an  assignment 
for  the  benefit  of  creditors,  within  the  meaning 
of  the  act,  (Bevislon,  p.  36.) 

i.  field,  that  it  was  a  mortgage. 

3.  field,  that  the  parol  reservation  accom- 
panying the  written  bill  of  sale  was  a  badge  of 
fraud,  but  not  conclusive  evidence  of  fraud. 

4.  Held,  that  the  reservation  of  the  surplus 
by  the  vendor  is  not  proof  of  fraud  per  ae. 

Beablbt,   C.  J.,  and  McOill,  Ch.,  and  Soon- 
BBB,  Vak  Stokbi!,  and  Bbown,  JJ.,  dissenting; 
{0UlUama  by  the  Court.) 
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Error  to  circuit  court,  Essex  county,  be- 
fore JuFtice  Dbpuk. 

Action  by  James  H.  Mucbmore  against 
Sylvanus  D.  Budd.  Judgment  for  defend- 
ant, and  plaintiff  brings  error.    Affirmed. 

Tliia  cause  was  tried  at  Essex  circuit  be- 
fore the  court  without  a  Jury.  The  court 
found  the  following  facts  to  have  been 
proved :  On  February  27,  1889,  James  S. 
Cunningham  was  the  owner  of  the  goods 
and  chattels  described  in  plaintiff's  dec- 
laration. Previous  to  that  day  jadg- 
ments  had  been  entered  as;alnst  said  Cun- 
ningham In  favor  of  J.  C.  Smith,  and  oth- 
ers, creditors,  on  which  there  waa  duo 
f337.01.  Executions  had  been  Issued  upon 
these  judgments,  levies  taken  on  the  said 
goods  and  chattels,  and  the  store  in  which 
they  were  was  closed  and  in  possession  of 
thei  officers.  On  that  da.v  Cunningham 
was  Indebted  to  the  following  named 
persons  in  the  amounts  set  opposite  their 
respective  names  iu  addition  to  said  judg- 
ments: 

WllklDson,  OaddiB  &  Co $868  76 

William  Titus ; 76  87 

FntDces  H.  Leggett  &  Co 249  88 

Sharp,  Taylor  &  Perkins 159  01 

J.  H.  Mucbmore  &  Sod 668  89 

And  to  other  creditors  to  about  the  sum  of    500  00 

On  that  day,  February  27,1889,  said  Cun- 
ningham transferred  toAloneoSomervllle, 
who  was  secretary  and  an  employe  of 
the  corporation  Wilkinson,  Gaddis  &  Co., 
by  a  written  bill  of  sale,  the  said  goods 
and  chattels  being  all  the  property  owned 
and  possessed  by  Cunningham,  excepting 
wearing  apparel.  While  this  Instrument 
was  being  drawn,  and  about  the  hour  of 
the  transfer  of  the  said  property  to  said 
Somerville,  said  Muchraore  &  Son  sent  to 
the  store  their  wagon  with  goods,  amount- 
ing in  value  to  961.71,  which  they  were 
about  to  deliver  to  Cunningham,  but, 
finding  that  the  said  stock  was  about  tu 
be  transferred  as  aforesaid,  refused  to  de- 
liver the  same:  whereupon  said  Somerville 
intervened,  and  procured  the  delivery  of 
the  said  goods  to  blm  upon  condition 
that  Wilkinson,  Gaddis  &  Co.  would  pay 
Mochmore  the  amount  represented  by 
said  goods,  which  was  afterwards  done. 
At  the  same  time  Wilkinson,  Gaddis  & 
Co.  paid  the  amount  due  upon  the  judg- 
ments and  executions  which  were  levied 
against  the  said  goods  and  chattels, 
namely,  $3.17.01,  which  were  thereby  sat- 
isfied; and  said  Somerville  immediately 
accepted  from  the  said  Cunningham  the 
instrument  in  writing,  and  at  once  took 
actual  possession  of  the  said  store,  and  all 
the  goods  and  chattels  named  in  the 
plaintiff's  declaration,  and  also  took  an 
assignment  of  the  lease  upon  the  said 
premises,  and  at  once  opened  the  store  so 
that  goods  could  be  sold  therefrom.  Be- 
sides the  above  no  consideration  passed 
from  Somerville  to  Cunningham  for  the 
said  transfer.  The  said  transfer  of  title 
and  possession  was  made  to  secure— 

The  said  accounts  of  Wilkinson,  Oaddls  & 
Co $886  76 

The  amount  which  they  paid  to  the  s^ 
judgmentcreditors 887  01 

The  amount  which  they  paid  to  Muchmore 
&  Son 61  71 


The  account  of  Wmiam  Titus, 75  87 

The  account  of  Frances  H.  Leggett  ft  Co. .  249  8d 
And  the  account  of  Sharp,  l«ylor  &  feiv 

kins 159  01 

—Under  the  contemporaneons  verbal 
agreement  that  Somerville  should  (Bell  the 
goods  and  chattels  at  public  or  private 
sale,  for  the  best  price  that  be  could  real- 
ize, and  divide  the  proceeds  pro  rata 
among  the  last-mentioned  creditors,  ac- 
cording to  the  amounts  of  their  respect^ 
ive  claims;  first,  however,  paying  Wilkin- 
son, Gaddis  &Co.  in  fall  the  sum  of  f.398.72, 
being  the  amount  paid  by  them  to  the 
said  judgment  creditors  and  said  Much- 
more  &  Son,  and  that  he  would  pay  the 
overplus,  if  any,  to  Cunningham;  also 
that  Cunningham  might  redeem  the  said 
goods  and  chattels  at  any  time  before 
any  such  sale  and  disposal  thereof,  by  pay- 
ing to  the  last-mentioned  creditors  the 
amount  of  their  claims,  together  with  the 
sum  of  9398.72  paid  by  Wilkinson,  Gaddis 
&  Co.,  as  above  stated.  Said  written  in- 
strument was  neither  acknowledged  nor 
recorded,  but,  immediately  upon  its  exe- 
cution and  delivery  to  Somerville,  Somer- 
ville took  actual  custody  and  possession 
of  the  goods  and  chattels  therein  named, 
and  held  and  retained  the  actual  custody 
and  possession  thereof  from  that  time  un- 
til the  sale  thereof  by  him, .as  hereinafter 
stated.  On  March  1,  1889,  J.  H.  Much- 
more  &  Son  recovered  a  judgment  against 
Cunningham  In  the  Hudson  county  circuit 
court  for  said  sum  of  f  6A8.89,  upon  which 
execution  was  issued  on  the  same  day; 
under  which,  also  on  the  same  day,  the 
sheriff  of  Hudson  county  levied  upon  the 
right,  title,  and  interest  of  the  s^Id  Cun- 
ningham in  the  said  goods  and  chattels, 
and  at  the  same  time  advertised  such 
right,  title,  and  interest  for  sale.  The 
sheriff  of  Hudson  county  did  not  other- 
wise disturb  the  said  Somerville  in  the 
possession  of  said  goods  and  chattels.- 
On  March  5, 1889,  the  defendant,  Sylvanus 
D.  Budd,  purchased  the  said  goods  and 
chattels  from  Somerville,  at  private  sale, 
for  f  1,000,  which  is  admitted,  for  the  pur- 
pose of  this  suit,  to  be  the  actual  value  of 
the  goods  and  chattels,  and  at  once  took 
possession  thereof.  At  the  time  of  said 
purchase  Budd  had  knowledge  of  said' 
levy  and  advertisement  of  sale.  On  March' 
9, 1889,  the  said  slieriff  sold  the  right,  title, 
and  Interest  of  the  said  Cunningham  In  the 
said  goods  and  chattels  by  virtue  of  said 
execution,  and  plaintiff  bought  them.  On 
March  11, 1889,  the  plaintiff  demanded  the 
said  goods  and  chattels  from  the  defend- 
ant without  offering  to  redeem  the  same, 
or  pay  the  claim  to  secure  which  the  bill' 
of  sale  was  made,  and  the  defendant  re-' 
fused  to  deliver  them  to  him.  The  bill  of 
sale  mentioned  by  its  terms  sold  and- 
granted,  for  the  consideration  of  $1,050.38, 
to  Somerville,  the  described  goods  and' 
accounts  due  or  to  grow  due  to  the  ven- 
dor; and  appointed  Somerville,  the  ven- 
dor's attorney,  tocollect  the  accounts,  and 
hold  the  same  for  the  vendee.  It  conclud- 
ed with  a  warranty  of  title.  It  wtis  an 
absolute  sale  of  the  goods,  and  an  abso- 
lute assignment  of  the  accounts  to  Som-- 
erville.  The  circuit  court  found  In  favor 
of  the  defendant.    From  the  judgment  en- 
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tered  upon  this  finding  this  writ  ot  error 
1b  taken. 

Howard  W.  Bnjres, tor  plaintiff  in  error. 
Joba  R.  Hardin  and  Joseph  Coult,  for  de- 
fendant In  error. 

Reed,  J.,  (after  stating  tlie  facta.)  It 
appears  from  tlie  facts  found  by  tlie  trial 
court,  and  already  stated  in  full,  tbat  the 
contest  was  between,  as  defendant,  a  pur- 
chaser from  one  SomerviUe,  and,  as  plain- 
tiff, a  purchaser  at  a  sheriff's  sale  of  the 
same  property  under  a  levy  made  upon 
an  execution  against  one  Cunningham. 
SomerviUe  had  talten  a  bill  of  sale  from 
Cunningham  previous  to  the  levy  under 
which  the  sale  was  made  to  the  plaintiff. 
If  that  transfer  was  good  in  law,  then  the 
title  which  SomerviUe  transferred  to  the 
defendant  weib  superior  to  tlie  title  of  the 

glaintiff.  The  counsel  for  the  plaintiff 
ave  therefore  attacked  the  legality  of  the 
transfer  of  the  property  from  Cunningham 
to  SomerviUe.  They  .insist  that,  as 
against  creditors  of  Cunningham  not  par- 
ties to  that  transfer,  it  was  a  nullity. 
There  are  three  lines  of  attack:  JFirst,  It 
Is  insisted  tbat  the  transfer  made  by  Cnn- 
uiogham  to  SomerviUe  is  void  because  it 
is  in  contravention  of  the  act  concerning 
assisuments  for  the  benefit  of  creditors ; 
second,  that  it  is  void  by  force  of  the  stat- 
ute of  frauds ;  titlrd,  that  it  is  invalid  for 
want  of  a  legal  consideration. 

Under  the  first-mentioned  hp.ad,  it  is  in- 
sisted that  the  transfer  of  the  property 
from  Cunningham  to  SomerviUe  was  an 
assignment  of  Cunningham's  estate  in 
trust  to  an  assignee  for  the  creditors  of 
said  Cunningham,  witbtn  the  meaning  of 
the  first  section  of  the  asuiernment  act.  It 
is  thereupon  argued  that, Inasmuch  as  the 
assignment  is  tor  the  benefit  of  some,  to 
the  exclusion  of  other,  creditors,  a  prefer- 
ence  arises  which  avoids  the  entire  trans- 
action. At  the  outset,  I  winb  to  guard 
against  any  apparent  admission  that,  if 
It  should  be  conceded  that  the  transfer 
attacked  is  an  assignment,  the  result 
claimed  would  follow.  It  has  never  been 
adjudged  by  this  court  that  a  preference 
contained  in  an  assignment  operates  to 
avoid  the  transfer  in  toto.  The  case  of 
Garretson  v.  Brown,  26  N.  J.  Law,  425, 
afliirmed  in  this  court,  (27  N.  J.  Law,  644.) 
called  for  no  opinion  upon  this  point.  The 
query  propounded  by  the  facts  in  tbat 
case  was  whether  a  deed  and  a  transfer  of 
notes  made  by  a  debtor  previous  to  an 
assignment  aflected  the  lawfulnesn  of  the 
assignment  itself.  It  was  held  that  the 
assignment  was  valid.  Regarding  the 
question  as  an  open  one,  it  seems  to  me 
extremely  dlificult  to  accord  a  significance 
to  ail  parts  of  tbe  first  section  of  the  as- 
signment act,  by  the  adoption  of  the  con- 
struction now  claimed  for  it.  The  last 
clause  of  that  section.  In  express  terms, 
makes  void  the  preferences.  Thefirstpart 
of  the  section  contains  no  words  of  like 
Import  respecting  an  assignment  contain- 
ing preferences.  If  such  an  assignment  is 
void,  then  the  preferences  fall  with  the 
assignment  Itself,  by  force  of  the  first 
clause.  The  second  clause  is  utterly  mean- 
ingless. But  a  construction  of  the  act 
which  results  in  sweeping  away  the  pref- 


erences, but  compels  the  assignee  to  exe- 
cute his  trust  for  the  proportional  benefit 
of  aU  the  creditors,  conforms  to  the  funda- 
mental rule  of  statutory  construction, 
that  every  part  of  a  statute  shall  have  its 
due  effect.  This  construction  would  leave 
the  power  of  sale  conferred  upon  the  as- 
signee unimpaired,  and  his  vendee  would 
acquire  a  complete  title.  This  question, 
however,  is  not,  iu  my  Judgment, involved 
in  this  case.  For  I  am  unable  to  regard 
the  transfer  now  attacked  as  an  assign- 
ment, within  either  the  letter  or  spirit  of 
the  assignment  act.  Let  us  recall  the 
facts.  Cunningham  was  indebted  to  cer- 
tain persons,  among  whom  was  a  corpora- 
tion existing  under  the  name  of  Wilkinson, 
Gaddls  &  Co.  SomerviUe  was  the  secre- 
tary of  this  corporation.  On  February 
27th,  officers  were  In  possession  of  Cunning- 
ham's property,  under  an  execution  issued 
on  a  Judgmententered  in  an  action  brought 
by  another  creditor.  SomerviUe  sought  to 
set-ure  the  debt  due  to  the  corporation  of 
which  he  was  an  officer.  Cunningham 
agreed  to  give  him  a  bill  of  sale.  Before 
the  bill  of  sale  was  delivered  the  company 
paid  off  the  Judgment  already  mentioned. 
It  promised  to'  pay,  through  SomerviUe, 
and  afterwards  did  pay, for  a  bill  of  goods 
that  day  delivered  to  Cunningham  by 
Muchmore  &  Son.  The  bill  of  sale  was 
then  delivered,  for  which,  in  advances  and 
in  the  debt  due,  there  existed  a  considera- 
tion of  over  $700.  So  far  the  complexion 
of  the  facts  do  not  furnish  a  hint  of  an  as- 
signment. But  there  was  a  verbal  agree- 
ment which  accompauied  the  bill  of  sale. 
Cunningham  imposed  upon  SomerviUe  the 
condition,  which  SomerviUe  accepted,  that 
SomerviUe  should  sell  the  goods,  and, 
after  reimbursing  his  company  for  their 
advances,  should  apply  the  proceeds  to  the 
payment,  not  only  of  the  debt  of  the  com- 
pany, but  also  of  the  debts  of  three  other 
creditors.  If  there  was  notenough  to  pay 
all  in  fuU,  be  was  to  pay  them  pro  rata. 
If  there  was  more  than  sufficient  to  pay 
them,  he  was  to  return  the  balance  to 
Cunningham.  Cunningham  retained  the 
rii;ht  to  redeem  the  property  at  tiny  time 
before  their  sale  by  SomerviUe  by  the  pay- 
ment of  these  advances  and  dubts  in  full. 
From  this  statement  of  the  character  of 
the  transaction,  it  is  transparent  that  the 
parties  to  it  had  notthe  faintest  suspicion 
that  Cunningham  was  making  a  statutory 
assignment.  There  were  no  words  em- 
ployed iu  the  negotiation  which  were  ap- 
propriate to  or  suggestive  of  an  assign- 
luent.  There  Is  no  list  of  creditors  nor  in- 
ventory of  property,  nor  was  there  any 
talk  of  these  accompaniments  of  a  statu- 
tory assignment.  No  bond  of  SomerviUe 
as  assignee,  no  record  of  any  paper,  no 
proceeding  in  the  orphans'  court,  no  no- 
tices, no  distribution  of  dividends  under 
judicial  supervision,  no  filing  of  claims, 
no  discharge  from  anyclalm  onaccount  of 
dividend  received, — noneof  thesestatutory 
features  of  an  assignment  appears  at  any 
moment  to  havebeencontemplated.  Fur- 
ther words,  to  show  that  the  transaction 
was  not  Intended  as  an  assignment  under 
the  terms  of  the  statute,  would  be  wasted. 
But  It  Is  insisted  that  the  first  section 
of  the  act  included  every  conveyance  of 
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property  to  a  trostee  for  the  benefit  of  a 
creditor  or  of  creditors.  It  Is  admitted 
that  a  debtor  may  aell,  pledge,  or  mort- 
gage bia  property  directly  to  one  or  more 
creditors:  but  It  la  iaalsted  that  the  mo- 
ment be  does  this,  not  directly,  but  to  an- 
'Otber  person,  for  the  use  of  sucb  creditors, 
tbe  statute  seiies  npon  tbe  transaction. 
The  test  thus  applied  Is,  does  &  trust 
arise?  If  so,  it  Is  an  assignment.  lam 
unable  to  yield  my  assent  to  this  view.  It 
Is,  as  a  matter  of  course,  true  that  an  as- 
signment, from  its  essential  character,  im- 
plies a  trust.  But  tbe  opposite  is  not 
true,  that  whenever  a  trust  Is  created  ao 
assignment  springs  into  being.  Property 
may  be  sold,  pledged,  or  mortgaged  in 
trust.  The  trostee  in  each  one  of  these 
classes  of  transfers  holds  a  different  Inter- 
est from  that  of  a  trustee  in  another  class, 
and  a  trustee  under  the  assignment  act  an 
interest  differing  from  all  the  rest.  Now, 
I  am  of  the  opinion — First,  that  tbe  trans- 
action now  in  question  was-  a  mortgage ; 
second,  that  a  mortgage  is  distinguisha- 
ble from  aji  assignment;  and,  third,  that 
a  mortgage  to  a  trustee  remains  a  mort- 
gage, and  does  not  become  an  asslg^nment 
by  reason  of  the  tmst. 

That  the  transfer  was  a  mortgage  seems 
obvious.  As  already  remarked,  the  In- 
strument of  transmission  was  an  ordinary 
bill  of  sale.  Tbe  parol  agreement  reserved 
tbe  right  to  redeem.  A  new  debt  was 
practically  created  at  the  time  by  the  as- 
samptlon  by  the  corporation  to  pay  the 

?irice  of  tbe  goods  delivered  by  Mnchmore. 
f  tbe  company  had  attempted  to  hold 
tbe  goods  as  absolute  owners  by  virtue 
of  tbe  bill  of  sale,  a  court  of  equity  would 
have  transformed  it  into  a  security.  Had 
the  amount  of  tbe  advances  and  debts 
been  tendered  to  Somervllle  before  be 
sold,  no  one  would  doubt  for  a  moment 
that  he  would  have  been  compelled  to  re- 
turn the  pi'c.ierty.  Unless  it  was  Intend- 
ed as  secunty,  there  existed  no  right  to 
redeem,  and  therefore  the  reservation  of 
tbat  right  mauifests  the  intention  of  tbe 
parties  to  so  regard  It.  If  it  was  for 
seenrity,  then  it  was  a  cbattel  mortgage. 
Secondly,  the  statute  concerning  assign- 
ments does  not  include  chattel  mortgages 
within  Its  terms,  but  deals  with  a  different 
kind  of  transfers.  The  assignment  act 
was  not  designed  for  the  purpose  of  creat- 
ing and  regulating  a  new  species  of  instru- 
ments tor  tbe  transmission  of  property. 
Its  purpose  was  to  regulate  a  class  of 
transfers  already  well  known.  They 
were  called  "voluntary  assignments." 
They  were  employed  by  persons  insolv- 
ent, or  who  thought  themselves  Insolvent, 
to  distribute  their  property  to  their  cred- 
itors through  a  trustee  styled  an  "as- 
signee." Tbe  transfer  became  effective 
without  tbe  assent  of  the  creditors,  It 
conveyed  to  the  trustee  an  Irrevocable 
power  to  sell  the  property  and  distribute 
tbe  proceeds,  and  it  stripped  the  debtor 
of  all  interest  whatsoever  In  the  property. 
It  was  an  instrument  sui  generis,  and  the 
act  was  passed  to  compel  equality  In  dis- 
tribution among  creditors  whenever  the 
debtor  chooses  to  adopt  this  particular 
scheme  for  the  payment  of  his  ■  debts. 
Until  he  does  so  adopt  it,  be  retains  tbe 


power  to  sell,  pledge,  or  mortgage  the 
last  remnant  of  his  proi>erty  to  favored 
creditors.  Garretson  v.  Brown,  26  N.  J. 
Law,  426.  In  tbe  language  of  Justice 
Potts,  employed  In  Qarretson  v.  Brown : 
"Until  tbe  debtor  divests  himself  of  tbe  ti- 
tle to  his  property  by  assignment,  bis  do- 
minion over  It  Is  pertect,  and  be  may  nse 
it  for  any  lawful  and  honest  purpose. 
Tbe  object  to  be  gained  by  an  assign- 
ment under  the  act  Is  to  get  tbe  benefit  of 
the  release  which  it  provides. "  Preferences 
by  means  of  mortgages  are  recognized 
in  tbe  assignment  act  Itself.  The  distinc- 
tion between  a  mortgage  and  an  assign- 
ment exists  pilncipally  in  tbe  Interest 
which  the  mortgagor  retains  In  the  prop-  . 
erty,  namely,  his  equity  of  redemption. 
This  can  be  levied  upon  under  a  common- 
law  execution,  and  a  judgment  creditor 
or  a  purchaser  can  protect  his  rights  by 
redemption  or  any  other  act  of  which  tbe 
mortgagor  was  capable.  An  assignment 
Is  Intended  as  a  payment  and  a  mortgage 
as  security.  Incidentally,  there  is  a  power 
of  sale  under  tbe  latter,  and  there  may  be 
said  to  be  security  In  the  former,  but  tbe 
primary  objects  are  as  stated.  Tlie  equity 
of  redemption  In  the  one,  and  the  want  of 
it  in  tbe  other.  Is  their  distlngaisbing  feat- 
ure of  difference.  Burrill,  Asslgnm.  §§  6,  7. 
Nor,  in  tbe  third  place,  does  the  trust 
make  the  transfer  any  the  less  a  mortgage. 
As  already  remarked.  It.  is  not  tbe  exist- 
ence of  a  trust  that  distinguishes  an  as- 
signment, but  of  a  peculiar  kind  of  trust 
created  by  a  volontary  assignment  alone. 
So  far  as  Somerrllle  is  related  to  tbe 
principal  creditor,  a  trust  can  hardly  be 
said  to  exist  at  all,  except  tbat  kind  of 
confidence  which  always  obtains  between 
an  agent  and  his  principal.  He  was  act- 
ing for  the  corporation.  He  urged  and 
consummated  the  transaction  for  tbe  ben- 
efit of  the  company  of  which  he  was  an 
officer.  He  stood  for  tbe  corporation, 
and  the  sale  was  practically  made  to  the 
company.  In  relation  to  the  other  pre- 
ferred creditors,  his  position  was  different. 
Bnt,  regarding  his  connection  with  tbQm 
an  tbat  of  a  trustee,  he  was  such  as  mort- 
gagee and  not  as  assignee.  Tbe  execution 
of  mortgages,  both  real  and  personal, 
to  trustees,  Is  tbe  exertion  of  a  legal 
right.  Mr.  Powell  dlscnsses  this  class  of 
mortgages  in  his  authoritative  work  on 
this  subject.  Any  one  recalling  thefre- 
qnent  exercise  of  this  power  by  railroad 
and  other  corporations,  both  solvent  and 
crippled,  to  secure  classes  of  bondholders 
and  other  creditors,  would  be  surprised 
to  learn  that  all  these  were  voluntary 
assignments.  An  example  of  this  kind  of 
trust  mortgages  Is  afforded  by  the  lead- 
ing case  of  Curtis  v.  Leavltt,  15  N.  Y.  143. 
And  upon  this  point  the  following  cases 
are  pertinent :  Wilson  v.  HusseU,  13  Md. 
495;  Woodruff  v.  Robb,  19  Ohio,  212; 
Bagg  V.  Jerome,  7  Mich.  146.  In  the  case 
of  Chapman  v.  Hunt,  14  N.  J.  Eq.  149,  a 
cbattel  mortgage  was  made  by  Hunt  to 
secure  a  debt  due  to  Hunt,  and  also  to 
secure  a  debt  due  to  Julia  Ann  Chapman. 
Chancellor  Obeen  said  that  It  waa  not 
void  on  the  ground  that  It  was  against 
the  policy  of  tbe  statute  regulating  assign- 
ments tor  the  benefit  of  creditors,  for  on 
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its  tace  the  InBtrument  purported  to  be^ 
not  an  asaignment  of  the  defendant's 
property  for  the  benefit  of  creditors,  but 
a  mortgage  for  the  payment  of  certain 
specified  debts.  In  Morse  v.  Powers,  17 
N.  H.  286,  one  Morse  made  a  mortgage  of 
personal  property  to  one  Powers  condi- 
tioned to  save  Powers  harmless  from  sun^ 
dry  liabilities  Incurred  by  him  on  account 
of  Morse,  and  also  to  save  one  Robert 
Morse  harmless  from  liability  from  a  note 
which  was  the  proper  debt  of  the  other 
Morse.  Chief  Justice  Farkeb  said  that 
the  oDjection  that  the  mortgage  was  In- 
yalld,  because  it  was  partly  in  trust  for 
the  benefit  of    R.  Morse,  and  was  in  the 

,  nature  of  an  assignment  for  the  benefit  of 
creditors,  could  not  be  sustained.  "It  la 
not  essential,"  he  goes  on  to  say,  "to  the 
validity  of  a  mortgage,  that  it  was  to 
be  wholly  tor  the  benefit  of  the  mort- 
gagee, nor  will  a  trust  for  the  benefit  of  a 
third  party,  of  itself,  give  it  the  character 
of  an  assignment,  within  the  act  requir- 
ing assignments  to  comprehend  all  the 
property  of  the  debtor  without  prefer- 
ences. "  Indeed,  deeds  of  trust  in  the  nat- 
ure of  niortgnges,  whUe  more  similar  in 
form  to  general  assignments,  are,  both 
in  law  and  equity,  substantially  the  same 
as  mortgages.  The  radical  distinction 
between  them  and  assignments  for  the  ben- 
efit of  creditors  exists,  as  in  the  case 
of  mortgages,  in  the  interest  which  the 
grantor  still  retalnh  in  the  assigned  prop- 
erty. Burrill,  Asslgnm.l  8;  Perry, Trusts, 
§  602.  It  is  apparent,  then,  that  the  pres- 
ent transfer  of  property  was  not  in  law 
an  assignment,  and  it  is  equally  patent 
that  It  was  not  so  intended. 

But  can  this  arrangement,  although 
clearly  a  chattel  mortgage,  be  Impeaclied 
e^B  an  infringement  upon  the  spirit  of  the 
assignment  act?  There  are  cases  in  onr 
reports  where  judges  have  indicated  that 
a  deed  or  mortgage,  or  a  number  of  such 
instruments,  although  they  bore  no  like* 
ness  to  an  assignment  under  the  statute, 
were  yet  void  because  they  contravened 
the  policy  of  the  statute.  Owen  v,  A r vis, 
26  N.  J.  Law,  35:  Faircbild  v.  Hunt',  14 
N.  J.  Eq,  367;  Livermore  v.  McNair,  Si  N. 
J.  Eq.  478.  In  each  of  these  cases  the 
affair  attacked  wtwi  held  to  be  void  by 
force  of  the  provisions  of  the  statute  of 
ff-ands.  I  think  it  can  be  confidently 
atated  that  there  exists  no  decision  in 
this  state  which  supports  the  doctrine 
tjiat  a  sale  or  mortgage  or  pledge  of  prop- 
erty, which  is  otherwise  valid,  is  voidable 
by  reason  of  the  existence  of  the  assign  • 
ment  act.  In  each  of  the  cases  mentioned 
the  transactions  would  have  been  held 
void,  upon  the  same  grounds  upon  which 
they  were  nullified  had  no  statute  relative 
to  assignments  existed;  and,  unless  the 
present  transfer  is  in  contravention  of 
the  statute  of  frauds,  I  am  of  the  opinion 
that  it  is  entirely  legal. 
,The  next  question  Is  whether  the  present 
transaction  is  void  because  it  contravenes 
tlie  statute  of  13  Elisabeth.  In  treating 
of  this  phase  of  the  case.  It  is  essential 
that  the  condition  of  the  record  before  us 
be  kept  in  mind.  The  cause  was  tried  in 
the  circuit  court  without  a  ]nry.    Certain 

■  tfkcta  were  found,  upon  which  facts, In  con- 


nection with  the  bill  of  sale,  the  court  di- 
rected judgment  to  be  entered  for  the  de- 
fendant. By  the  finding  the  transfer  was 
adjudged  to  be  legal.  It  must  be  assumed 
that  any  question  of  fact  In  the  case  v/aa 
resolved  In  favor  of  the  bona,  tides  of  the 
transfer.  This  finding  on  writ  of  error, 
like  the  vei'dict  of  a  jury,  is  conclusive  that 
there  existed  no  actual  fraudulent  intent 
to  hinder  or  delay  creditors.  The  only 
question  is  whether,  upon  the  facts  found, 
the  transfer  was  fraudulent  per  ae,  so 
that  the  justice,  upon  these  facts  being 
conclusively  proved  before  a  jury,  would 
have  been  compelled  to  direct  a  verdict  in 
favor  of  the  plaintiff. 

The  first  query  is  respecting  the  effect  ol 
the  contemporaneous  verbal,  understand- 
ing, taken  in  connection  with  the  written 
bill  of  sale.  Does  the  fact  that  the  writ- 
ten bill  of  sale  was  accompanied  by  a  ver- 
bal understanding  that  it  should  operate 
only  ae  a  mortgage  for  third  parties  af- 
fect the  transfer,  in  respect  Of  creditors, 
and,  if  so,  to  what  degi-ee?  It  is,  I  think, 
undeniable  that  the  whole  transaction 
might  have  been  the  subject  of  verbal  ar- 
rangement. Nothing  in  the  statute  of 
frauds  required  it  to  be  proved  by  writ- 
ing ;  and,  as  possession  of  the  property 
Immediately  passed,  the  sale,  considered 
as  a  chattel  mortgage,  was  valid  with- 
out recording,  not  only  between  the  par- 
ties, but  also  as  to  third  persons.  The  in- 
validity of  the  transfer  is  alleged  to  arise 
from  the  circumstance  that,  although  an 
absolute  bill  of  sale  was  made  to  Somer- 
vllle,  yet,  by  a  verbal  agreement,  Cunning- 
ham reserved  an  equity  of  redemption  in 
the  goods  sold.  While  the  bill  of  sale  pur- 
ported to  transfer  all  Cunningham's  inter- 
est In  the  goods,  yet,  by  another  agree- 
ment, not  a  part  of  the  writing,  or  in 
writing  at  all,  he  retained  an  interest. 
The  effect  of  such  an  agreement  opon  the 
attempt  to  transmit  an  interest  in  proper- 
ty ha«  been  the  subject.-matterof  consider, 
able  contrariety  of  opinion.  It  is  general- 
ly regarded  as  a  badge  of  fraud.  But,  up- 
on the  point  whether  it  carries  with  its 
presence  an  anexplalnable  Inference  of 
fraud,  the  courts  have  divided.  My  con- 
clusion is  that  each  case  must  stand  upon 
its  own  looting,  and  that  no  doctrine  of 
fraud  per  se,  applicable  to  all  cases  alike, 
ought  to  be  laid  down.  The  rale  which 
permits  each  case  to  be  dealt  with  accord- 
ing to  Its  individual  character  leaves  to 
the  court  the  privilege  of  dlscriminnting 
between  different  kinds  of  reservations. 
The  courts  are  always  inclined  to  do  this, 
to  meet  the  equity  of  each  cause.  This  is 
apparent  in  comparing  two  cases  in  the 
federal  courts,  namely,  Luklns  v.  Aird,  6 
Wall.  78,  and  Gaflney's  Assignee  v.  Signal- 
go,  1  Dill.  158.  In  the  first  case,  Alrd,  be- 
ing indebted  and  insolvent,  made  a  con- 
veyance of  certain  lots  to  Spring,  a  credit- 
or, who  agreed  that  Alrd  should  have  the 
use  of  the  lots  for  one  year's  rent  free, 
with  a  privilege,  so  long  as  Spring  did  not 
desire  to  make  any  use  of  them  himself  or 
to  sell  them,  of  renting  them  at  f  100  a 
year.  The  consideration  for  the  deed  was 
less  on  account  of  this  agreement.  Jurtlce 
Davis,  in  the  supreme  court,  held  that  the 
conveyance  wajs  void,  and  that  the  fraud 
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was  an  Interence  of  la  w.  In  the  latter  case 
Otdtney  made  an  absolute  deed  of  convey- 
ance, but,  on  a  bill  filed  to  set  It  aside  for 
fraud,  the  facts  were  proved  to  be  that  it 
was  made  to  Recure  certain  raoheys  ad- 
vanced to  Galfney  by  the  grantee.  Judge 
Dillon,  Id  the  circuit  court  on  appeal 
from  a  district  court,  held  the  conveyance 
to  be  valid  as  a  security.  He  says  that 
the  case  is  nnlilce  Lukins  v.  Aird,  supra, 
where  a  valuable  right— that  of  possea- 
slon— was  secretly  reserved  to  the  failing 
debtor,  contrary  to  the  terms  of  the  deed. 
Here,  he  goes  on  to  say,  there  was  no  ab 
solute  Sale  In  fact,  and  no  attempt  to  re- 
-serve  a  right  at  the  expense  of  his  credit- 
ors. Thus  it  is  perceived  that,  when  each 
case  is  left  to  be  determined  by  Its  own 
circumstances,  the  facts  presented  in  one 
may  show  such  incontrovertible  evidence 
of  a  fraudulent  effect  upon  the  creditors 
that  no  other  inference  but  that  of  fraud 
could  be  drawn;  while  the  facts  In  an- 
other case,  while  showing  a  technical  res- 
ervation de/iorathe  writing,  is  still  entirely 
free  from  any  possibility  of  harm  to  credit- 
ors, or  ot  any  intention  to  harm  them.  A 
conspicuous  example  of  such  a  difference 
Is  presented  when  considering,  on  the  one 
hand,  a  deed  designed  for  record,  accom- 

?ianied  by  a  secret  trust  of  great  value  to 
he  debtor,  as  In  Lukins  v.  Alrd,  and  on 
the  other  hand,  a  bill  of  sale  of  personalty 
not  designed  for  record,  accompanied  by  a 
parol  reservation  of  a  worthless  equity 
of.  redemption.  I  think  the  weight  of  au- 
thority Is  accordant  with  this  view.  A 
secret  trust  inconsistent  with  the  terms  ot 
the  sale  ot  property  Is  evidence  ot  fraud, 
"bat  it  is  not  conclusive  evidence  of  fraud. 
This  Is  the  rule  laid  down  in  Massachd- 
setts  In  respect  of  conveyance  of  both  real 
and  personal  property,  in  the  case  oIBank 
V.  Haskiiis,  8  Mete.  (Mass.)  332.  It  is  the 
rule  adopted  In  Maine  in  the  case  ot  Em- 
mons V.  Bradley,  .')6  Me.  333,  and  In  Ver- 
mont in  the  case  of  Smith  v.  Lovell,  19  Vt- 
427.  Other  cases  for  and  against  this 
view  are  cited  by  Mr.  Wait  In  his  work  on 
Fraudulent  Conveyances,  section  238,  who 
gives  the  view  now  expressed  his  approv- 
al, as  being  In  accord  with  the  weight  of 
authority  and  with  reason.  This  view 
also  appears  to  be  In  line  with  what,  I 
thiuk,  has  been  the  general  understand- 
ing of  the  courts  ot  this  state  in  respect  of 
the  effect  of  the  retention  of  possession  by 
a  vendor.  This,  like  a  secret  trust,  was 
considered  one  of  the  badges  of  fraud,  in 
Twyne's  Case,  S  Coke,  80.  But  not  only 
Is  the  rule  very  generally  settled  elsewhere 
that  it  is  explainable,  (see  Bank  v.  Has- 
kins,  snpra,  and  cases  cited,)  but  such 
have  been  the  views  expressed  In  the  su- 
preme court  and  court  of  chancery  in  this 
state,  (Hall  v.  Snowhill,  14  N.  J.  Law,  8; 
Miller  V.  Shreve,  29  N.  J.  Law,  250;  Run- 
yon  V.  Groshon,  12  N.  J.  Eq.  86. ) 

Indeed,  It  is  Imposslblefurme  toconceire 
how  the  point  now  under  discussion  can 
foe  regarded  as  an  open  question  In  this 
court  since  the  decision  of  the  case  of 
Demarest  V.  Terhune,  18  N.  J.  Eq.  532.  The 
facts  in  that  case  were  that  one  O.  Ter- 
hune and  his  wife  made  an  absolute  con- 
veyance of  land  to  one  A.  G.  Terhune,  and 
the  consideration  named  in  the  deed  was 


13,000.  A  creditor  of  G.  Terhune  filed  a  bill 
to  set  aside  this  deed  as  voluntary,  and 
made  to  hinder  and  defraud  creditors. 
This  court  held  that  it  was  In  a  degree 
voluntary,  and,  as  against  creditors, 
could  not  be  sustained  as  a  deed.  But 
there  was  parol  testimony  introduced  to 
show  the  character  of  the  consideration, 
and  the  circumstances  which  surrounded 
the  execution  of  thedeed.  In  summing  up 
the  result  of  this  parol  testimony,  the 
learned  chief  Justice  remarked:  "From 
this  series  of  facts,  it  seems  to  me  to  be 
plainly  consistent  with  sound  reason  and 
good  sense  to  Infer  that  the  debtor  ex- 
ecuted the  conveyance  In  question  to  his 
principal  creditor  with  an  understanding, 
if  not  clearly  expressed,  at  least  tacit, 
that  the  latter  should  sell  the  property, 
and  thus  indemnify  himself  tor  the  moneys 
due  him."  The  decree  was  that  the 
amount  which  was  actually  due  from  the 
grantor  to  the  grantee  be  declared  a  lien 
upon  the  property,  that  the  property 
.should  be  sold,  and  after  the  payment  ot 
this  amount,  with  Interest  and  the  costs 
of  the  suit,  the  surplus  should  be  paid  up- 
on the  Judgment  of  the  attacking  creditor. 
So  here  was  a  writing  purporting  to  be  an 
absolute  deed,  but  accompanied  by  a  ver- 
bal understanding  which  changed  Its  en- 
tire character;  but  which  deed,  in  the  ab- 
senceof  a  Iraudulent  Intent,  was  held  valid 
as  a  mortgage  against  creditors.  I  coq. 
elude  that  the  bill  of  sale  now  under  con- 
sideration was  not,  upon  the  ground  now 
laid,  void  p«>r«e.  Thereisa  second  ground 
upon  which,  under  the  statute  13  Elli.,  the 
Invalidity  ot  this  transfer  Is  asserted. 
This  ground  is  not  that  of  a  secret  trust 
existing,  but  It  is  that  any  reservation  of 
an  Interest,  openly  or  secretly,  by  an  In- 
solvent debtor  who  assigns  property  To 
a  trustee  lor  the  payment  of  selected  cred- 
itors, is  void.  This  insistence  is  rested  up- 
on the  authority  ot  a  line  of  cases,  nearly 
all  confined  to  the  courts  ot  the  state  ot 
New  York.  Goodrich  v.  Downs,  6  Hill, 
438;  Strong  v.  Skinner,  4  Barb.  646;  Lan- 
sing V.  Woodworth,  1  Sandf.  Ch.  43;  Bar 
ney  v.  Griffin,  2  N.  Y.  365;  Collomb  v.  Cald- 
well. 16  N.  Y.  484.  The  rule  which  Is  sup- 
posed to  control  this  case  had  Its  first  ex- 
pression In  Goodrich  v.  Downs,  supra,  de- 
cided by  the  New  York  supreme  court. 
The  contest  In  that  case  was  between  one 
who,  at  a  sale  made  on  an  execution 
against  Goodrich,  had  bought  some 
wood,  and  a  person  to  whom  Goodrich 
had;  before  the  levy  of  the  execution, 
made  an  assignment  of  the  wood.  The 
facts  were  that  Goodrich,  being  Insolvent, 
had  assigned  the  wood,  together  with 
nearly  all  his  other  property,  to  his  son. 
In  trust  to  sell  and  convert  the  same  Into 
money,  and  apply  the  proceeds  to  the  pay- 
ment of  four  of  his  creditors.  The  assign- 
ment provided  that.  If  any  surplus  re- 
mained after  paying  the  specified  debts,  it 
should  be  paid  over  to  Goodrich,  the  as- 
signor. The  trial  Judge  held  that  the  as- 
signment was  void,  and  nonsuited  the 
plalntitt,  who  was  the  assignee.  Judge 
Bbonsun  in  the  supreme  court  held  that 
the  clause  directing  that  the  surplus.  If 
any,  after  paylngthe  fourcredltors,  should 
be  returned  to  the  assignor,  was  a  trust 
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tor  the  use  of  the  aBsJgnor.  The  judge  also 
held  that  the  nunsuit  was  right,  because 
there  was  noquestlun  tu  lea  veto  the  Jury. 
But  It  is  important  to  remark  the  ground 
upon  which  the  conclusive  character  of  the 
fraud  wais  placed.  The  Judge  admitted 
that,  if  the  question  presented  had  been 
whether  the  assignment  violated  that  sec- 
lion  of  the  statute  13  Ellz.  which  declared 
void  every  conveyance  made  with  intent 
to  hinder  and  delay  creditors,  the  case 
would  have  been  one  for  a  jury,  under  the 
decisions  of  the  New  York  court  of  errors. 
But  tlie  judge  put  the  conclusiveness  of 
the  fraud  upon  the  words  of  another  sec- 
tion of  the  statute  of  frauds.  It  is  that 
section  re-enacted  in  the  state  of  New 
York,  and  appearing  also  in  our  Revision 
as  section  11  of  our  frauds  and  perjury 
act.  It  provides  that  all  conveyances  of 
goods,  chattels,  etc.,  made  In  trust  for 
the  use  of  the  person  making  the  same, 
shall  be  void,  etc.  The  Judge  held  that, 
under  this  section,  actual  intent  cut  no 
Ugnre,  and  that  the  presence  of  the  reserva- 
tion of  a  right  to  receive  any  surplus  was 
a  trust,  and  ipso  taxsto  the  deed  was  void. 
Five  years  later  the  same  judge  delivered 
the  opinion  of  the  court  of  appeals  in  the 
case  of  Barney  v.  Griffin,  2  N.  Y.  865.  The 
facts  were  that  a  conveyance  of  real  es- 
tate to  three  persous  was  made  upon 
trusts  to  pay  certain  creditors  lu  different 
ways,  and  finally  to  cuuvey  so  much  of 
the  real  estate  as  should  be  left.  Upon 
the  authority  of  the  preceding  case, it  was 
held  a  void  transaction,  regardless  of  the 
fact  that  there  might  be  no  surplus  to  re- 
turn. The  ground  upon  which  these  cases 
were  decided  was  overruled  in  the  case  of 
Curtis  V.  Leavltt,  15  N.  Y.  9-124.  In  that 
case  a  corporation  had  made  a  deed  of 
.trust  conveying  certain  bonds  and  mort- 
gages to  trustees  to  secure  certain  debts 
of  the  company,  existing  as  bonds  which 
the  company  had  issued.  In  the  deed 
there  was  expressed  a  trust.  The  trustees 
were  to  repay  such  surplus  money,  and 
restore  such  securities  as  might  remain 
after  the  fluE^  payment  of  the  bonds. 
This  deed  was  held  to  be  a  legal  instru- 
ment. The  court  repudiated  the  doctrine 
laid  down  in  Goodrich  v.  Downs,  tbatevery 
reservation  of  a  surplus  was  a  trust  for 
the  use  of  the  assignor.  Opinion  of  Com- 
BTOCK,  J.,  15  N.  Y.  114  et  seq.  It  is  true 
that  the  same  court,  In  the  subsequent 
case  of  Coilomb  v.  Caldwell.  16  N.  Y.  485, 
followed  Barney  v.  Griffin  in  a  case  in- 
volving exactly  identical  facts.  The  court 
could  not  have  done  otherwise  without 
overruling  a  case  In  the  same  court.  But 
the  court  was  driven  to  new  ground  for  a 
rule  of  decision.  They  held  that  the  res- 
ervation of  a  surplus  was  conclusive  proof 
of  actual  fraud. 

Now,  whetlier  such  a  reservation,  when 
there  is  a  surplus,  is  fraudulent,  is  not 
now  the  question.  It  is  not  fraudulent  if 
the  subject-matter  of  the  assignment  Is  of 
equitable  cognizance  only;  forin  thatcase 
nothing  would  be  put  beyond  the  reach 
of  a  common-law  execution  which  had  be- 
fore been  within  its  reach.  I^eltcb  v.  Hol- 
list^r,  4  N.  Y.  211.  This  question  is  not 
Important,  for  the  weakness  of  the  doc- 
trine thus  adopted  in  Collomb  v.  CaldweU 


lies  In  the  rule  of  evidence  laid  down  re- 
specting the  proof  that  a  surplus  exists. 
Under  this  rule,  it  would  not  matter  if  it 
was  demonstrated  that  no  surplus  could 
exist,  or  that  the  parties  had  no  notion 
that  it  would  exist.  The  answer  is,  "  Yoa 
reserved  It."  In  my  judgment,  the  rule  is 
an  arbitrary  one,  for  I  cannot  conceive 
why  the  assignment  of  a  person  who  hap- 
pens to  include  in  it  a  customary  reserva- 
tion of  a  surplus,  when  in  fact  the  value 
of  the  property  transferred  is  less  tlian 
the  amount  of  debts,  should  be  held  to 
be  constructively  fraudulent.  Chancellor 
Walworth  announced  no  such  doctrine 
in  Beck  v.  Burdett,  1  Paige,  8U5.  He  held 
that.  Inasmuch  as  it  was  doubtful  wheth- 
er the  property  assigned  was  sufficient  to 
pay  the  debts,  a  mere  hypothetical  reser- 
vation of  the  surplus  would  not  vitiate  the 
assignment.  The  supreme  court  of  Penn- 
sylvania, In  Rahn  v.  McElrath.  6  Watts, 
151,  took  the  view  of  Chancellor  Wal- 
worth. The  court  say  that  the  proper 
limitation  upon  the  right  to  assign  prop- 
erty to  preferred  creditors  is  that  the 
amount  assigned  bear  a  reasonable  pro- 
portion to  the  debt  provided  for,  a  defect 
in  which  would  be  evidence  of  fraud  in 
fact,  which,  however,  is  not  the  subject  of 
legal  discussion.  In  Dana  v.  Bank,  6 
Watts  &  S.  223-250,  where  there  woh  an 
equity  of  redemption  and  reservation  of 
surplus,  as  in  the  present  case,  the  deed  of 
assignment  for  preferred  creditors  was 
held  legal.  The  same  result  was  reached 
in  the  case  of  Phillips  v.  Improvement  Co., 
25  Pa.  St.  56,  where  a  surplus  was  re- 
served. In  the  case  of  Floyd  v.  Smith,  9 
Ohio  St.  546,  the  court  referred  to,  and  ex- 
pressly disapproved  of,  the  rule  laid  down 
in  Goodrich  v.  Downs,  supra,  and  Barney 
V.  Griffin,  supra,  and  hold  that  the  reser- 
vation of  a  surplus,  after  paying  certain 
debts,  by  a  person  contemplating  insolv- 
ency, is  not  a  conclusive  badge  of  fraud. 
In  Clapp  V.  Hair,  16  B.  Mon.  230,  the  facta 
in  which  case  presented  the  very  question 
decided  in  the  two  New  York  cases,  there 
is  a  discussion  of  the  rule  in  them  pro- 
mulgated. These  cases  are  disapproved 
in  Richards  v.  Levin,  16  Mo.  596.  The  de- 
cision is  stated  to  be  that  where  a  debtor 
In  insolvent  circumstances  assigns  all  hia 
property  for  the  benefit  of  certain  pre- 
ferred creditors,  directing  the  surplns,  U 
any,  to  be  paid  to  the  grantor,  this  does 
not  make  the  deed  fraudulent,  where  it  is 
admitted  that  the  whole  property  is  in- 
sufficient to  pay  even  the  preferred  debts. 
In  Miller  v.  Stetson,  82  Ala.  161.  the  case 
of  Goodrich  v.  Downs  was  under  discus- 
sion, and  the  court  refused  to  recognire  it. 
The  court  held  that  the  reservation  of  a 
surplus  in  that  case  was  not  fraudulent. 
Invnlvlng  substantially  the  same  question 
is  the  case  of  Andrews  v.  Ludlow,  5  Pick. 
28,  where  there  was  an  assignment  by 
an  Insolvent  debtor  of  property  to  such  of 
his  creditors  as  should,  within  a  certain 
time,  become  parties  to  the  assignment, 
with  a  reservation  to  the  assignor  of  the 
dividends  that  would  have  gone  to  such 
creditors  as  failed  to  come  in.  Here,  in  a 
different  form,  was  the  same  trust  that 
was  held  to  be  so  calculated  to  baffle  cred- 
itors in  Goodrich  v.  Downs  as  to  be  con- 


Digitized  by 


Google 


IS.  J.) 


MUCHM OBB  e.  BUDB. 


626 


eloslTely  traadnlent.  The  eotirt  said  that 
the  agreement  to  pay  over  the  sarplna 
oonld   have    no  eBeot  becaose  the  debts 

greatly  excee<]ed  tbOTalne  of  the  property, 
ther  caaes  are  cUed  in  note  2  to  aectloo 
207  of  Bnrrlli  on  ABsignmenta  (8d  Ed.  j  In 
the  preaent  case  the  property  eabject  to 
execution  wae  leaa  In  valae  than  the 
amount  of  tbe  debts.  There  is  no  erW 
denoe  that  the  accoants  bad  any  value. 
There  Is  no  proof,  therefore,  tbat  any 
property  was  pat  beyond  tbe  reach  of 
creditors  fraadalently.  Bat  a  conclaalve 
answer  to  this  point  of  attack  is  that  tbe 
transfer  was  a  mortgage.  As  soon  as 
tbat  is  admitted,  then,  by  reason  of  tbe 
equity  of  redemption  remaining  in  tbe  as- 
signor, which  is  aoblect  to  a  common- 
law  eiecation,  the  surplus  is  pat  witliln 
reach  of  an  exeeation  creditor,  wlthont 
rcMortlng  to  equity.  Leitch  v.  Hollister, 
4  N.  Y.  211.  In  regard  to  the  objection 
raised  that  therewas  no  consideration  for 
the  assignment,  little  need  be  said.  The 
point  could  only  have  substance  wben  tbe 
transfer  was  regarded  as  an  absolute  bill 
of  sale.  Viewing  it  either  as  a  mortgage 
or  a  trust,  all  question  in  respect  to  the 
consideration  disappears,  as  tbe  debts  in- 
tended to  be  secured  were  admittedly  ex- 
isting. I  think  tbe  Judgment  ordered  by 
tbe  cTrcolt  court  should  be  aflBrmed. 

Bbasust,  C.  J.,  (diamattafr.)  This  eon* 
troversy  respects  the  legal  effect  of  a  vol- 
ontary  assignment  by  an  Insql  rent  debtor 
in  favor  of  certain  of  his  creditors.  For 
Immediate  purposes,  it  will  be  sufficient  to 
atata  tbat  tbe  transaction  giving  rise  to 
the  litigation  was  this:  The  debtor  In 
qnestion  was  insolvent,  and  he  assigned 
to  one  Alonso  SomervUle,  who  was  not  a 
creditor,  all  bis  property,  with  tbe  excep- 
tion of  bis  wearlng'apparel,  such  proper- 
ty consisting  of  certain  chattels  of  the  ad- 
mitted value  of  f  1,000,  and  the  moneys  due 
upon  his  books  of  account,  the  value  of 
sncb  accoants  not  being  shown.  His 
debts  were  about  f  2.400.  Tbe  transfer  to 
SomervUle  was  for  the  following  purpose: 
That  he  "should  sell  tbe  goods  and  chat- 
tels at  public  or  private  sale,  for  the  best 
price  that  be  could  realise,  and  divide  the 
proceeds,  pro  rata,  among  certain  desig- 
nated creditots  whose  claims  In  the  ag- 
gregate amounted  to  about  one-halt  of 
tbe  debts  due  from  tbe  debtor, "  and  tbat 
he  would  pay  tbe  overplus,  if  any,  "to 
tbe  said  debtor,  the  latter  having  reserved 
tor  hlmstif  the  right  to  redeem  tbe  goods 
at  any  time  before  sale. "  There  was  no 
dlspodtlon  whatever  made  of  the  moneys 
that  migbt  be  collected  on  the  books  of  ac- 
count mentioned  in  tbe  assignment.  The 
chattels  thus  enumerated  were  subse- 
quently seised  under  an  execution  in  favor 
of  the  plaintiff  in  error,  and  In  the  circuit 
court  It  was  held  tbat  tbe  assignment 
above  described  was  legal  and  paramount 
to  such  process,  and  that  opinion  baa 
now  been  affirmed  by  this  court.  To  tbat 
viefi  T  cannot  agree,  as  it  seems  to  me 
tbat  tbe  transfer  thus  validated  is  void 
per  «e,  for  two  reasons— F/rst,  because 
It  Is  inconsiatent  with  tbe  act  of  this  state 
regulating  the  assignments  of  debtors  for 
tte  benefit  of  tbeir  creditors ;  and,  aeoond. 


because  it  is  made  void  by  the  twelfth  sec- 
tion of  tbe  act  tor  the  prevention  of  frauds 
and  perjuries. 

In  considering  tbe  first  head  of  this  di- 
vision of  the  subject,  nothing  will  be  said 
with  respect  to  certain  peculiar  character- 
isties  of  tbe  transaction  that  will,  in  the 
sequel,  become  tbe  subject  of  criticism; 
for  my  first  contention  will  be  tbat  such 
a  transfer  of  property  as  tbat,  is,  from 
its  general  nature,  without  reference  to 
its  particular  qnalitiee  in  this  instance, 
ntteriy  illegal  and  inefficacious,  so  far  as 
respects  dissenting  creditors.  This  deb  tor 
was  desirous  of  preferring  certain  of  bis 
creditors,  and  to  that  end  be  executed  the 
assignment  now  belore  us.  Tbat  taecould 
have  effectuated  such  purpose  by  means 
of  a  Judgment,  or  a  mortgage,  or  by  a  di- 
rect transfer  of  property  to  favored  credit- 
ors, respectively,  in  satisfaction  of  tbeir 
claims,  no  one  win  dispute.  There  is  a 
long  train  of  adjudications  in  this  stats 
and  elsewhere  to  that  effect,  to  which,  it 
would  be  idle  to  refer,  for  tbe  subject  is 
not  open  to  debate.  Certainly  the  doe- 
trine  is  not  now,  in  any  degree  whatever,- 
called  in  question,  and  therefore  it  doea 
not  enter  in  any  wise  into  this  discussion ; 
for  tbe  theorem  tbat  I  shall  endeavor 
to  prove  is  that  an  insolvent  debtor  is 
forbidden  by  tbe  statute  of  this  state  to 
create  a  preference  in  favor  of  one  or  mors 
creditors  through  tbe  instrumentality  of 
a  trust.  In  the  absence  of  statutory  pro- 
hibition, no  one  would  gainsay  tbe  right 
of  tbe  creditor  to  obtain  a  preference  by 
this  method ;  many  cases  can  be  found  *n 
tbe  books  maintaining  sncb  a  doctrine; 
but  with  us  tbe  question  is  one  rdating 
exclusively  to  the  meaning  of  our  own 
written  law.  That  law  is  declared  in 
tbese  words:  "That  every  oonveyance 
or  (unignment,  made  by  a  debtor  or  debt- 
ors, of  bis,  her,  or  thrtr  estates,  real  or 
personal,  or  both,  in  trust  to  the  assignee 
or  assignees,  for  the  creditors  of  such  debt- 
or or  debtors,  shall  be  made  for  their 
equal  benefit  in  proportion  to  their  sever- 
al demands,  to  the  net  amount  that  shall 
come  to  tbe  hands  of  said  assignee  nr  as- 
signees for  distribution,  and  all  prefer- 
ences of  one  creditor  over  tbe  other,  or 
whereby  any  one  shall  be  first  paid  or 
have  a  greater  proportion  in  respect  of  his, 
her,  or  tbeir  claim  than  another,  shall 
be  deemed  fraudulent  and  void,"  etc. 
This  statutory  provision  appears  to  me 
so  preclsedly  applicable  to  the  transaction 
under  consideration  that  it  does  not  need, 
and  perhaps  does  not  admit  of,  elucida- 
tion. Assuredly,  we  have  in  hand  an  as- 
signment of  a  debtor  of  all  his  property 
except  his  wearing  appand,  for  certala 
creditors  in  exclusion  of  others,  and  Just 
as  assuredly  such  assignment  is  made  by 
way  of  a  trust.  That  the  present  disposi- 
tion Is  a  trust  Is  assumed  as  unquestiona- 
ble; for  this  transfer  is  to  a  third  person 
having  no  interest,  the  title  being  thus 
vested  in  tbe  confidence  that  be  will  ap- 
ply tbe  property  for  the  benefit  of  certain 
specified  creditors,  tbe  only  remedy  for 
the  breach  of  the  duly  thus  imposed  being 
by  a  subpoena  in  chancery ;  so  tbat  this  is 
not  only  a  trust,  but,  in  all  its  character- 
istics, a  typical  one.    Unavoidably,  there-. 
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fore,  this  ctiae  1b  vteHeatad  to  my  mind  a6 
standing  in  this  attitude:  The  statute  in 
explicit  terms  declares  that  all  preferences 
created  by  a  debtor  through  the  medium 
of  a  trust  shall  be  deemed  fraudulent  and 
Told,  and  this  court  now  just  as  explicit- 
ly declares  that  such  preferences  so  creat- 
ed shall  be  deemed  honest  and  valid. 

I  have  most  certainly  looked,  with  what 
seems  to  me  exhaustive  care,  through  this 
case,  to  .discover  some  possihie  ground  by 
force  of  which  this  seemingly  irreconcila- 
ble opposition  can  be,  it  not  fully  ex- 
plained, at  least  in  some  degree  accounted 
for,  and  I  am  obliged  to  confess  that  I 
have  altogether  failed  in  the  endeavor. 
The  only  attempt  that  has  been  made  to 
sbow^  by  argument,  that  the  statute  in 
qneetion  does  not  dominate  the  facts  be- 
fore us,  is  to  be  found  in  the  brief  of  the 
counsel  of  the  defendant  in  error.  The 
reasons  there  given  in  this  behalf  are,  in 
substance,  these:  That  the  assignment 
here  used  does  not  purport  to  be  an  as- 
signment for  Ihe  benefit  of  creditors;  that 
it  .does  not  purport  to  convey  all  the 
debtor's  estate ;  it  does  not  purport  to  be 
in  trust  for  creditors;  and  that  no  prefer- 
ences appear  on  the  face  of  the  paper.  It 
vfiW  appear  In  the  sequel  that  the  transfer 
thus  characterized  was  by  a  simple  bill  of 
sale,  no  trust  being  declared  in  the  instru- 
ment. But  as  It  was  shown  that  the  as- 
signee had  given  nothing  whatever  for  the 
property.  BO  passed  to  him,  and  as  such  a 
title  could  not  have  stood  an  Instant 
against  the  execution  that  was  levied, 
the  learned  >coanseI  himself,  in  behalf  of  his 
clients,  these  preferred  creditors,  proved 
that  this  naked  bill  uf  sale  had  been  ac- 
companied, and  as  a'  part  of  the-'  trans- 
action, by  a  parol  declaration  of  trust  in 
favor  of  his  clients ;  and  in  this  connection 
he  further  showed  that-  the  debtor  had 
vested  in  the  trustee  thetitle  to  everything 
that  he  owned,  or  had  a  right  to.  except 
his  wearing  appaml.  We  therefore  very 
ofovionsly  have  this  posture  of  things: 
If  we  confi&e  our  view  to  the  bill  of  sale 
alone,  as  counsel  ssems  to  Imply  that  we 
ought  to  do,  then  in  that  event,  we  have 
presented  to  us  a  transfer  of  a  debtor's 
property,  without  consideration^  to  a 
third  party,  to  the  detriment  of  a  Judg- 
ment creditor.— a  transaction  which,  with 
respect  to  these  litigants,  would  be  devoid 
of  the  least  spark- of  legality:  while,  on 
tlie  other  band,  if  we  construe  the  bill  of 
sale,  as  plainly  we  must.  In  its  connec- 
tion and  co-operation  with  the  parol  dec- 
laration of  trust,  we  have  an  assignment 
that  expressly  negatives  every  one  of  the 
tacts  stated  by  counsel  as  the  basis  of  his 
argument;  for  sanh  assignment  does  not 
purport  to  be  for  the  benefit  of  creditors, 
and  to  convey  all  the  debtor's  estato, 
to  be  in  trust  lor  creditors,  and  to  create 
preferences. 

The  only  remaining  reason  urged  in  the 
brief  referred  to,  In  support  of  this  trans- 
fer of  property,  is  that  the  statute  under 
consideration.  In  its  application  to  an  as- 
signment creating  preferences,  does  not 
avoid  the  transf^  Itself,  but  merely  va- 
cates the  preferences  so  given.  But  this 
contention  Is  opposed  by  all  our  adjudica- 
tions.   The  following  cases  plainly  main- 


tain that,  if  preferences  be  created  In  one 
of  these  assignments,  not  only  snch  prefer- 
ences, but  the  entire  affair.  Is  avoided: 
Vamum  v.  Camp,  13  N.  J.  Law,  S29;  Gar- 
retson  v.  Brown,  26  N.  J.  Law,  425;  Fair- 
child  V.  Hunt,  14  N.  ,T.  Eq.  871.  But  this 
consideration,  whatever  it  may  be  worth, 
is  out  of  place  in  this  connection ;  for  in 
the  present  Instance  the  entire  purpose  of 
the  assignment  is  to  create  these  prefer- 
ences; it  has  no  other  force  or  effect :  it 
does  not  give  the  least  right  or  interest 
to  the  creditors  at  large ;  and  if,  there- 
fore, this  preferred  class  cannot  claim 
under  the  trust,  the  debtor  himself  will  be 
Its  sole  cestui  9»e  trust.  Such  considera- 
tions as  the  foregoing  do  not  weigh,  in  the 
least  degree,  with  me;  and  I  have  re- 
ferred tu  them  simply  because  they  are 
the  only  reasons  that  have  been  orged,  so 
far  as  I  can  recall,  for  the  exception  of 
this  assignment  from  the  operation  of  the 
act  under  discussion.  Nor  have  I  been 
able  to  perceive  any  consideration,  found- 
ed In  ijubllc  policy  or  the  nature  of  the 
subject,  that  would  induce  a  court  to 
thus  circumscribe  the  force  of  this  statute. 
There  is  no  necessity  for  giving  to  credit- 
ors the  power  to  secure  their  preferencet 
by  the  creation  of  trnnts.  They  can  effect 
the  same  purpose  just  as  effectually  by 
meanS'Of  a  mortgage  or  judgment,  and 
such  devices  have,  from  time  immemorial, 
been  resorted  to  in  these  cases.  For  over 
50  years  the  course  of  legal  practice  on 
this  subject  has  been  familiar  to  me,  and 
not  a  single  Instance  has  ever  come  to  my 
notice  of  an  attempt  to  put  a  creditor  on 
a  vantage  ground  through  the  medium  of 
a  trust,  and  It  seems  highly  probable  that 
the  case  now  bwiore  the  court  presents  the 
first  endeavor  of  this  kind  that  has  ever 
occurred  in  this  stal;^.  But  the  proceed- 
ing is  not  only  a  novelty,  but  will  be  in- 
troductlve  of  much  mischief,  for  as  an  in- 
strument of  fraud  it  Is  of  nnequaled  efSca- 
cy.  The  disadvantage  to  which  it  will 
put  the  unpreferred  creditor  will  be  ob- 
viously great;  for  alter  he  shall  have  ob- 
tained his  judgment.  Instead  ot  being  able 
to  levy  his  execution  ou  the  property  of 
his  debtor  subject  to  the  "preferred  credit- 
or's judgment  or  mortgage,  as  the  case 
may  be,  he  will  be  obliged  to  file  a  bill  in 
equity  to  reach  a  similar  end.  In  other  re- 
spects bis  position  will  be  one  of  hard- 
ship; the  trustee,  the  agent  of  the  debtor, 
and  the  preferred  creditor,  will  have  the 
entire  possession  of  the  property,  and  he 
will  sell  it  at  his  discretion,  without  no- 
tice to  the  unprt^ferred  creditor.  The  dis- 
astrous effect  of  such  a  disposition  of  the 
property  upon  the  right  of  the  creditor  at 
large  Is  plainly  maniiest,  when  It  Is  com- 
pared with  a  sale  made  under  a  judgment 
or  mortgage  by  a  public  officer.  In  gen- 
eral, preferences  to  creditor  by  an  insolv- 
ent debtor  are  unjust,  and  are  not  to  be 
favored,  but,  when  they  are  enforced  by 
the  instrumentality  of  a  trust,  they  be- 
come oppressive  In  the  extreme.  Neither 
do  I  think  that  this  method,  that  seems 
to  me  of  this  evil  tendency,  has  any  sup- 
port In  any  judicial  utterance  in  this  state. 
So  far  as  has  been  observed,  all  the  In- 
dications of  siich  opinion  are  in  the  oppo- 
site direction.    Over  6U  years  ago  the  sub- 
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)ect  was  before  the  Bnpreme  court  In  the 
«aBe  of  Tillou  ▼.  Brttton,  9  N.  J.  Law, 
121,  the  question  being  whether  a  debtor 
in  failing  circnuistances  conld  transfer  to 
a  particular  creditor  In  payment  of  his 
claim  a  single  item  of  property.  The 
court,  in  Bustainlng  that  transaction,  de- 
clared "that  the  act  to  secure  creditors 
an  equal  and  Just  division  of  the  estate  of 
debtors  who  convey  to  assignees  for  the 
benefit  of  creditors"  does  not  extend  to  a 
Bolitaiy  transfer  of  an  individual  item  of 
property  to  a  creditor  in  payment  of  a 
debt;  and  the  operation  of  the  sict  must 
be  Tonflned,  If  not  to  cases  where  a  trust 
la  created,  at  least  to  cases  where  there  is 
something  lilce  universality  in  the  assign- 
ment. 

In  the  instance  now  In  hand,  there  are 
both  a  trust  and  universality  in  the  as- 
sigomunt;  so  that  it  would  seem  unrea- 
sonable to  doubt,  in  the  light  of  the  judi- 
cial view  thus  expressed,  that  such  a  trans- 
action would  have  been  condemned  by  the 
conrt  at  the  time  the  reported  case  was  In 
agitation.  Nothing  can  be  more  signifi- 
cant of  the  wide  scope  this  act  v\  as  then 
supposed  to  possess  than  the  (act  that  In 
this  case  it  was  insisted  by  some  of  the 
ablest  counsel  of  the  state,  the  late  Mr. 
Oeor^e  Wood  being  one  of  them,  that  it 
pruhiblted  a  transfer  by  a  falling  debtor 
of  a  single  article  of  his  property  directly 
to  a  particular  creditor  in  payment  of  a 
debt  due  to  him.  To  the  same  effect,  in 
Owen  V.  Arvis,  26  N.  J.  Law,  34,  Chief  Jus- 
tice Green  very  plainly  expresses  the  opin- 
ion that  in  this  class  of  cases,  whenever 
the  assignment  is  tn  trust,  the  case  falls 
within  the  very  terms  of  the  act.  And  in 
Emerlck  v.  Harlan,  12  N.  J.  Eq.  230,  we 
are  afforded  a  very  clear  Insight  Into  the 
views  entertained  by  Chancellor  Wii^l.- 
lAUBON  on  this  subject.  In  the  case  cited 
the  assignment  was  deemed  an  Involun- 
tary one,  and,  on  that  account,  was  not 
affected  by  the  regulation  in  question,  but 
with  reepec^  to  the  proper  effect  to  be 
ascribed  to  the  act  Itself  the  chancellor 
very  plainly  expresses  his  judgment.  He 
says:  "From  several  cases  that  have  been 
in  this  conrt  lately,  I  am  perfectly  satis- 
fied, it  a  debtor  is  permitted  to  assign  the 
whole  or  any  part  of  his  property  in  trust 
to  a  third  person  for  the  benefit  of  the 
whole  or  part  of  his  creditors,  in  any  oth- 
er manner  than  the  act  prescribes,  the 
beneficial  purposes  of  that  act  will  be 
completely  annulled.  There  are  great 
frauds  practiced  under  the  shelter  of  as- 
signments. Tbeassignraentact  isa  great 
protection  to  creditors,  and  courts  should 
be  very  strict  in  discountenancing  assign- 
ments made  in  any  other  manner."  It 
will  be  observed,  therefore,  that  Inasmuch 
as  this  court  in  the  present  case  has  sus- 
tained an  assign m«it  by  a  debtor  of  his 
property  in  trast  to  a  third  person  for 
the  benefit  of  some  of  his  creditors  in  ex- 
clusion of  others,  in  a  manner  different 
from  that  prescribed  by  the  act,  such  judi- 
cial action,  in  the  opinion  of  the  very  dis- 
tinguished chancellor,  will  have  the  effect 
of  completely  annulling  the  beneficial  pur- 
poses of  the  act.  In  view  of  the  preced- 
ing discussion,  it  Is  scarcely  necessary  for, 
me  to  say  that  the  opinion  thus  expressed 


necessarily  has  my  entire  concurrence. 
In  this  connection,  It  is  proper  to  say  that 
it  has  not  been  observed  that  there  iseven 
HO  much  as  a  dictum  in  our  Beports  that 
lends  the  least  countenance  to  the  propo- 
sition that  a  debtor  in  falling  circumstan- 
ces can  transfer  his  property  to  a  trustee 
in  order  to  confer  a  preference  on  one  or 
more  of  his  creditors. 

Before  leaving  this  branch  of  ihy  sub- 
ject, I  would  further  remark  that  1  have 
entirely  failed  even  to  conjecture  what 
spark  of  vitality  will  hereafter  be  discov- 
ered to  exist  in  the  statute  under  discas- 
slon.  If  a  debtor,  as  in  this  case,  can  law- 
fully  transfer  his  entire  property  in  trust 
for  the  sole  i)urpo8e  of  creating  prefer- 
ences. In  what  possible  juncture  is  he  to 
be  prohibited  from  so  doing?  Most  as- 
suredly, it  will  hardly  be  said  that  he  Is  so 
prohibited  .only  when  his  act  Is  done  with 
a  fraudulent  design,  for  such  an  assump- 
tion would  operate  at  once  as  an  Interpre- 
tation of  the  statute,  and  as  an  abroga- 
tion of  it;  for  the  statute  says  that  all 
preferences  created  in  this  mode  shall  be 
"deemed  fraudulent  and  void,"  and  this 
Is  the  direct  opposite  of  saying  they  shall 
be  void  unly  'wtien  fraudulent.  And  so.  It 
they  are  la  fact  fraudulent,  they  are  void 
at  common  law,  and  the  statute  is  not 
needed  to  make  them  so.  In  my  appre- 
hension, nothing  is  or  can  be  more  demon- 
strably certain  than  the  fact  that  It  was 
the  legislative  design  to  prohibit.  In  the 
most  absolute  form,  the^vlng  of  prefer- 
ences in  assignments  of-  this  nature,  and 
that  without  the  least  respect  to.  the  con- 
sideration, whether  the  intention  leading 
to  such  favoritism  was  good  or  bad. 
This  statute  is  not  aimed  at  frauds.  Its 
title  expresses  its  purpose  very  clearly  In 
these  words,  via. :  "An  act  to  secure  to 
creditors  an  equal  and  just  division  of  the 
estates  of  debtors  who  convey  to  as- 
signees for  the  benefit  of  creditors."  And, 
in  conformity  to  the  purpose  thus  stated, 
the  first  section  declares  that  "every  as- 
signment" in  trust  for  creditors  "shall  be 
made  for  their  equal  benefit, in  proportion- 
to  their  several  deraandsP' "and  that  all 
preferences  of  one  creditoP'over  the  other, 
etc., shall  bedeemed  frnndulent  and  void." 
In  the  presence  of  such  dear  statutory' 
language  as  this,  it  is  not  surprising  that 
our  courts,  up  to  the  present  time,  have 
uniformly  held  that  an  assignment  of  this- 
kind  is  absolutely  void  if  any  of  its  essen-- 
tial  provisions  be  Inconsistent  with  the 
directions  of  the  act;  and  this,  without 
regard  to  the  moral  nature  of  thetransnc- 
tlon.  Thus,  the  first  resolution  declared 
by  the  court  in  Qarretson  v.  Brown,  28  N. 
J. Law, 437, is  in  these  words,  viz. :  "That,' 
if  a  deed  of  assignment  contains  upon  its 
face  a  preference  or  preferences  of  one  cred- 
itor over  another,  (except  as  hereinafter' 
mentioned,)  the  deed  itself  is  void  and  In- 
operative, as  being  in  contravention  of 
the  statute ;  and  the  preferences,  of  course, 
fall  with  the  deed."  It  would  sfeem  that 
the  proposition  cannot  be  more  clearly 
stated;  the  preference  per  se  vitiates  the 
assignment,  no  matter  whether  the  pur- 
pose of  the  maker  of  it  be  fair  or  fraudu- 
lent. Equally  explicit  and  to  the  purpose 
are  the  expressions  of  the  bench  upon  the 
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Bobject  In  Varnmn  t.  Camp,  13  N.  J.  Law,' 
829,  the  laDRoagfl  of  the  opinion  being 
thus:  "It  follows,  then,  that  were  an  as- 
Bignnient,  not  made  tor  the  equal  benefit 
ol  the  creditors,  but  whereby  a  preference 
is  sought  to  he  giren  to  any  one  not  a 
creditor,  by  mortgage  or  Judgment,  over 
another,  to,  in  contemplation  of  law, 
fraudulent  and  void.  However  clear, 
then,  it  may  be  of  moral  turpitude,  or 
actual  fraud,  it  can  no  more  than  it  thus 
tainted  prevail  against  an  execution  cred- 
itor. "  And  in  Knight  v.  Packer,  12  N.  J. 
Eq.  219,  the  chancellor,  criticising  one  of 
these  trusts,  says:  "Whether  the  debtor 
executed  it  with  a  fraudulent  intent  or 
not,  it  is  in  violation  of  the  rights  of  cred- 
itors. It  delays  them  In  the  collection  of 
their  debts, and  must  be  regarded,  In  equi- 
ty, as  a  legal  fraud,  and  as  such  declared 
void  as  against  them."  It  is  not  too 
much  to  say  that,  until  the  present  occa- 
sion, the  language  of  this  act  on  this  sub- 
ject has  never  been  considered  to  be  oi>en 
to  any  doubt  whatever,  and  that  every 
Judge,  in  every  court  to  whom  It  has  been 
presented  for  construction,  has  held  that 
It  avoids,  propria  viMore,  and  irrespect- 
ively ol  extrinsic  circumstances,  every 
trust  of  this  kind  that  creates  preferences. 
These  views,  as  I  understand  the  inevita- 
ble effect  of  the  decision  made  in  the  pres- 
ent case,  are  now  rejected  by  this  court, 
and  hereafter  assignments  may  be  made 
In  trust,  with  preferences  for  particular 
creditors.  That  result  raises  the  question, 
what  hereafter  will  be  the  force  of  the 
statutory  prohibition  in  question,  and  to 
what  situation  is  it  to  be  applied?  That 
inquiry  must  be  elucidated  by  somebody 
else.  For  my  part,  I  shall  be  compelled 
to  wait  for  instruction  on  the  subject. 

The  second  head  of  the  discussion  relates 
to  the  particular  form  in  which  the  pres- 
ent assignment  was  cast.  That  form  was 
this :  By  a  bill  of  sale,  under  hand  and 
seal,  the  debtor  put  In  this  man,  Alonzo 
Somerville,  the  title  to  all  bis  property, 
consisting  of  goods,  chattels,  and  bis 
books  of  account.  This  instrament  is 
strictly  formal,  and  purports  to  sell  the 
propertydescribqd  forthe  sum  of  91,050.88, 
and  for  which  consideration  a  receipt  is 
expressed  in  the  paper.  Homervilleis  not 
describedas  trustee,  nor  is  there  the  faint- 
est allusion  to  the  existence  of  any  trust. 
As  tbelnstrumentreads, Somerville  stands 
as  the  absolute  owner  of  the  property  on 
which  it  operates,  and  as  having  paid  full 
and  fair  consideration  for  it,  even  to  the 
last  penny.  The  creditors  who  are  inter- 
ested in  upholding  the  transaction  them- 
selves showed  by  their  testimony  that  the 
statements  of  this  bill  of  sale  were  untrue 
in  every  important  respect;  that  Somer- 
ville was  not  a  purchaser;  that  be  had 
not  paid  any  part  of  the  sum  for  which  a 
receipt  was  given;  that  he  was  a  mere 
trustee;  that  he  was  to  convert  the  chat- 
tels into  cash,  and  distribute  it  pro  rata 
among  the  preferred  creditors;  and  that 
no  trust  was  declared  toacbing  the  ac- 
counts ;  and  therefore  the  moneys  arising 
therefrom  would  belong  to  the  debtor  him. 
self.  The  question,  therefore,  Is  presented 
whetbOT  an  assignment  in  favor  of  speci- 
fied creditors  can  be  made  of  the  property 


of  the  insolvent  debtor  by  means  of  an 
absolute  bill  of  sale,  accompanied  by  a 
parol  declaration  of  trust  to  which  no  aU 
luslon  is  made  in  the  written  Instrument, 
and  with  the  statements  of  which  it  i8^<< 
consistent.  My  conclusion  is  that  such  •» 
disposition  of  property  is  absolutely  void, 
as  opposed  to  the  spirit  of  the  statutory 
provision  already  considered,  and  to  the 
ordinary  principles  of  jurispradence.  Why 
should  the  debtor,  when  be  makes  one  of 
these  assignments,  be  permitted  to  give  to 
the  transaction  a  false  semblance?  The 
creditors  certainly  have  the  right  to 
know  what  has  become  of  his  property, 
and  it  seems  altogether  intolerable  that 
be  can  hold  before  them  a  bill  of  sale  that 
falsely  states  that  he  has  made  an  abso- 
lute sale  of  every  thing  possessed  bybim  for 
a  full  consideration  which  has  been  paid 
to  him.  It  is  obvious  bow  admirably 
such  a  devise  is  adapted  to  the  pai-poses 
of  fraud,  and  it  is  equally  evident  that 
It  can  subserve  no  other  interest.  Snob 
proceedings  appear  to  have  been  onlver- 
saJly  condemned,  whenever  judicial  at- 
tention has  been  called  to  them.  The  in- 
evitable effect  of  bills  of  sale  of  this  char- 
acter is  to  mislead  and  embarrass  credit- 
ors, and  those  who  use  them  are  ther^ore 
chargeable  with  a  design  to  effect  sacb  re- 
sult. And  it  is  on  this  account  that,  so 
far  as  has  been  observed,  these  secret  res- 
ervations or  limitations  in  absolute  bllbi 
of  sale  have  been  pronounced  against. 
In  Mcculloch  V.  Hutchinson,  7  Watts,  434, 
the  transaction  involved  a  preference 
given  to  a  creditor  by  force  of  an  absolote 
bill  of  Side  modified  by  a  parol  trust. 
With  respect  to  this  latter  feature  of  the 
affair  this  is  the  judicial  expression,  vis.: 
"  It  is  the  secrecy  of  this  trust,  a  trust  in- 
compatible with  that  which  appears  on 
the  face  of  this  transaction,  that  consti- 
tutes its  illegality.  When  the  trust  openly 
constitutes  a  part  of  a  verbal  assignment, 
or  Is  apparent  on  the  face  of  a  written  in- 
strument, no  harm  is  done.  The  creditor 
is  Informed  of  the  nature  of  the  convey- 
ance, and  of  the  destination  of  the  prop- 
erty, so  that  he  can  with  full  Information 
avail  himself  of  his  legal  remedies  for  a 
resort  to  that  surplus.  •  •  •  A  prefer- 
ence may  be  given  by  a  debtor,  tboagh  in- 
solvent, to  an  honest  creditor.  A  sale 
may  be  made  by  such  debtor  at  a  specified 
price.  But  honesty  and  fair  dealing  re- 
quire that  the  tmtb  of  the  transaction 
should  concur  with  its  appearances,"  etc. 
Very  much  in  the  same  strain  is  the  strict- 
ure of  the  court  of  New  Hampshire  (Smith 
V.  Lowell,  6  N.  H.  67)  upon  an  attempt  to 
dispose  of  property  by  this  method.  The 
court  said:  "The  law  does  not  permit 
debts  to  beeecured  in  this  manner.  If  the 
con  veyaiice  was  intended  only  to  secure 
the  debt, that  Intent  should  haveappeared 
in  some  writing  made  at  the  time.  If 
courts  should  give  the  least  countenance 
to  the  securing  of  debts  by  absolute  con- 
veyance alone,  there  would  be  no  end  to 
the  embarrassments  in  which  creditoia 
would  be  involved  to  secure  their  debts." 
And  again,  in  Curtis  v.  Leavltt,  15  N.  Y. 
120,  it  Is  said:  "Secret  trusts  attending 
conveyances  absolute  in  terms  have  always 
neen  regarded  as  a  badge  off  rand  since 
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the  celebrated  Case  ol  Twyne. "  See,  also, 
Barrtll,  Assignm.  (Ad  Ed.)  §  209;  Thomas 
V.  Jenks,  1  Amer.  Lead.  Cas.  71. 

Not  a  slogle  reason  presents  itself  to  my 
mind  in  favor  of  sustaining  a  proceeding 
of  this  kind.  It  woiild  seem  the  dictate 
of  common  Jastlce  and  public  policy  to  re- 
quire the  debtor  to  declare  in  the  Instru- 
ment executed  by  him  the  whole  of  the 
dirtposition  made  of  his  effects.  If  he  be 
acting  honestly,  he  can  haye  no  motive 
for  witlibolding  such  discloenre ;  If  he  be 
acting  dishonestly,  nothing  can  be  more 
serviceable  to  his  frand  than  the  absence 
of  the  trust  from  the  written  document. 
Such  omission  leaves  the  unpreterred  cred- 
itor In  utter  darkness.  Howls  he  to  die- 
Guver  what  the  trust  in  reality  Is,  or  who 
are  its  lieneflclarles?  His  only  remedy 
wonld  seem  to  be  a  bill  in  chancery.  To 
say  to  such  creditor  tbat  be  can  set  aside 
such  a  transaction  as  this  when  he  shall 
have  proved  it  to  be  tainted  with  fraud  Is, 
in  substance,  in  most  cases,  to  inform  blm 
tbat  he  has  no  available  remedy.  How 
can  be  prove  a  fraud  with  such  a  slender 
chance  fur  in  vestigatlon  ?  He  looks  at  the 
bill  of  sale,  and  it  informs  him  that  he  has 
no  farther  interest  in  the  debtor's  c::tate. 
He  finds  himself  face  to  face  with  a  bona 
Sde  purchaser  who  has  paid  full  value  for 
the  property.  In  thepresentcase  the  con- 
sideration that  is  receipted  is  minutely  de- 
scribed as  being  so  many  dollars  and  so 
many  cents.  Why  ahould  the  creditor, 
unless  he  has  special  information,  look  be- 
yond such  an  Instrument  as  this?  Why 
should  he  suppose  that  a  secret  trust  ex- 
ists as  a  pendant  to  the  instrument  of 
sale?  And  if  he  does  imagine  the  exist- 
ence of  such  a  trust,  how  is  he  to  ascer- 
tain Its  disposition  ?  It  seems  to  me  man- 
ifest that  an  assignment  constitated  by 
an  absolute  bill  of  sale,  attended  by  a 
parol  trust,  in  the  nature  of  things,  and 
witbont  reference  to  the  intention  of  the 
debtor,  most  be  a  hindrance  to  the  unpre- 
ferred  creditors  in  the  legal  pursuit  of  their 
claims.  To  say  the  very  least  in  dispar- 
agement of  such  dispositions,  they  certain- 
ly put  the  transaction  out  of  sight,  and 
have  all  the  ill  effect  of  purposed  conceal- 
ment. As  this  is  the  natural  eflect  of  the 
contrivance  resorted  to  by  the  debtor  and 
the  preferred  creditors,  they  are  to  be 
charged  with  the  purpose  to  produce  such 
effect,  and  consequently  such  a  transfer  is 
void  by  force  of  the  act  relative  to  frauds 
and  peijnries.  It  is  further  to  \m  noted 
that  this  assignment  which  is  here  validat- 
ed has  certain  other  qualities  which,  of 
themselves,  wonld  have  led  me  to  repudiate 
it  on  legal  grounds.  It  is  the  common  lan- 
goage  of  the  authorities  that  any  substan- 
tial nse  or  benefit  reserved  or  provided  for 
in  the  assignment  for  the  benefit  of  the  as- 
siicnor  himself  renders  it  void.  The  as- 
signment in  the  present  instance  contains 
three  provisions  of  this  nature:  First, 
the  overplus,  if  any,  of  moneys  arising 
from  the  sale  of  the  goods  and  chattels, 
after  the  payment  of  the  specified  debts,  is 
to  be  paid  to  the  assignor;  8t!con<f,  that 
be  may  redeem  the  said  goods  and  chat- 
tels at  any  time  before  the  sale  and  dis- 
posal thereof;  and,  In  the-tbird  place,  all 
the  moneys  then  due  or  to  grow  due  to 
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htaiselt,  or  to  a  firm  of  which  be  bad  lately 
been  a  member,  were  transferred  to  the 
assignee,  and  no  tmst  was  declared  with 
respect  to  them. 

With  reference  to  the  reservation  of  the 
surplus  after  the  payment  of  the  designat- 
ed claims,  it  is  not  necessary  to  pause,  for 
the  question  Is  a  debatable  one,  and  has 
been  variously  decided,  and  is  one  of  very 
minor  Importance  in  the  present  discus- 
sion. But  the  second  right  reserved  is  of 
a  more  material  character;  it  is  the  right 
to  redeem  the  goods  before  sale.  Such  a 
power  of  reclamation  should  not  be  per- 
mitted, as  it  can  readily  be  used  to  the 
oppression  of  such  of  the  credltoi-s  as  are 
unpreferred.  If  the  debtor  be  entitled  to 
redeem,  he  can,  without  prejudice  to  him- 
self, divest  himself  of  the  title  to  his  prop- 
erty,and  thus  wrong  and  hinder  creditors 
at  large  during  the  Interim  between  thus 
putting  the  ownership  In  the  assignee  and 
the  debtor's  redemption  of  bis  goods  or 
land,  and  such  Interval  of  time  may  in 
some  cases  be  of  considerable  length. 
"The  effect  of  a  valid  assignment,"  says  a 
book  of  deserved  repute,  "is  to  vest  the 
assig^ned  estate  in  the  assignee,  so  as  to 
put  It  out  of  the  reach  •  •  •  even  of 
the  assignor  himself."  1  Amer.  &  Eng. 
Enc.  Law,  p.  871.  In  my  opinion,  and  in 
view  of  the  authorities,  this  assignment, 
it  otherwise  unobjectionable,  should  nut 
receive  the  sanction  of  the  court  by  reason 
of  this  right  of  redemption  l>eing  reserved 
to  the  debtor.  And  so  the  third  of  the 
benefits  reserved  in  the  trust  would  lead 
me  to  a  similar  result.  This  debtor  di- 
vested himself  of  the  title  to  these  moneys 
due  on  the  books  of  account,  and  made 
no  further  disposition  of  them ;  the  conse- 
quence l>eing  that  the  assignment  with  re- 
spect to  part  of  the  property  is  tor  the- 
benefit  of  the  preferred  creditors,  and  with 
regard  to  the  other  part  of  it  is  for  his 
own  tienefit.  No  principle  In  this  branch 
of  the  law  seems  to  be  more  universally 
recognised  than  the  rule  that,  it  the  debtor 
reserves  in  the-  assignment  made  by  him 
any  substantial  Interest  or  advantage,  the- 
entire  transaction  becomes  /pso  facto  void. 
Numerous  decisions  attest  that  doctrine. 
It  is  not  aloue  the  objectionable  feature  in 
the  disposition  of  the  property  that  Is  an- 
nulled, but  the  entire  assignment  Itself. 
The  reason  of  the  rule  Is  that  to  permit 
such  a  practice  would  embarrass  creditors^ 
by  enabling  debtors  to  conceal  their  prop- 
erty, and  that  to  avoid  such  trusts,  only 
so  far  as  such  vicious  reservations  were 
concerned,  would  rather  encourage  than 
repress  the  evil.  In  every  case  In  which  a 
forbidden  ingredient  of  this  kind  has  been 
discovered,  the  judicial  action  has  been 
to  declare  the  whole  assignment  a  null- 
ity. The  foregoing  are  the  piincipol 
considerations  that  have  led  me  to  vote 
to  reverse  the  present  judgment.  It  will 
be  observed  that  my  conclusion  Is  founded 
on  reasons  that  maybe  thus  summarised  r 
(1)  I  cahnot  agree  that  a  falling  debtor 
can  assign  his  property  in  tmst  by  way  of 
preference  to  certain  enumerated  creditors. 
Sach  aconstnietion  of  the  act  seems  to  ine 
to  be  opposed  to  its  language,  its  spirit,  and 
its  purpose,  and  also  to  all  former  judicial 
expresslonsof  opinion.    (2)  Icannot  agree 
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to  tbe  doctrine  that  sncb  an  aaslgnment 
can  be  made,  in  part,  by  a  written  bill  of 
sale,  and  in  pari:  by  a  parol  dlspoBition 
tbat  contradicta  the  written  instrament 
inessential  partlcnlars.  (3)  Nor  that  tbe 
debtor  In  such  an  assignment  can  reserve 
tbe  rigbt  to  revoke  his  transfer  on  any 
condition  whatever.  (4)  And,  lastly,  tbat 
Bucb  an  assignment  cannot  put  property 
in  trust  for  creditors,  and  other  property 
In  trust  for  tbe  debtor  himself.  I  vote 
to  reverse  this  judgment. 


(62  vt  4S7) 

DuRAN  V.  Standard  Life  &  Ace.  Ins.  Co. 

(Suprenie  Court  ot  Vermont.  Chittenden.   April 
14,  1891.) 

ACCIDBNT  IhSUSAMCB— HDNTINa  ON  BCNDAT— VIO- 
LATION or  Law. 
A  person  who  walks  from  one  town  to  an- 
other on  Sunday,  for  the  purpose  of  hunting, 
violates  R.  L.  Vt  %\  4315,  4316,  which  forbid 
hunting  on  Sunday,  or  traveling  on  Sunday  ex- 
cept from  necessity  or  charity,  and  an  injury 
occasioned  by  his  slipping  on  frozen  ground, 
while  returning  home  from  hunting  on  Sunday, 
is  not  covered  by  an  accident  insurance  policy, 
exempting  the  company  from  liability  where  a 
"violation  of  law"  is  the  act,  cause,  or  condi- 
tion, "  wholly  or  partly,  directly  or  Indirectly, " 
producing  the  injury,  or  where  the  injury  is 
"effected  hy  any  such  act,  oaose,  or  condition, 
or  imder  its  influence. " 

Exceptions  from  Chittenden  county 
court ;  Prok,  Judge. 

Assumpsit  by  Joseph  Duran  against  tbe 
Standard  Life  &  Accident  Insurance  Com- 
pany on  two  policies  of  accident  insurance. 
There  was  judgment  for  plaintiff,  and  de- 
fendant excepts.    Beversed. 

W.  L.  Buraap  and  J.  J.  Enright,  for 
plaintiff.  Heneca  Uaselton  and  L.  F.  En- 
fflesby,  for  defendant. 

Thompson,  J.  This  is  an  action  of  as- 
Bumpaii  on  two  policies  Issued  by  defendant 
to  plaintiff  Insnringblm  against  accidental 
injuries.  If  the  plaintiff  has  any  ground  of 
recovery,  it  rests  wholly  on  these  eon- 
tracts  of  indemnity.  A  contract  of  insur- 
ance is  to  be  construed  according  to  its 
terms  and  tbe  evident  Intentot  the  parties 
as  gathered  from  the  language  used.  All 
conditions  Involving forieltures,  as  well  as 
all  exemptions,  are  to  be  construed  strict- 
ly against  tbe  insurer,  and  most  favora- 
bly for  tbe  insured.  Yet  the  language  of 
tbe  contract  is  to  be  construed  as  a  whole, 
Is  to  receive  a  reasonable  interpretation, 
4tnd  the  risk  is  not  to  be  extended  beyond 
what  In  fairly  within  the  terms  of  tbe  poli- 
cy. May,  Ins.  (2d  Ed.)  J§  172,  175;  Brink 
V.  Insurance  Co.,  49  Vt.  442;  Mosley  v.  In- 
surance Co.,  55  Vt.  142;  Darrow  v.  Socie- 
ty, 116  N.  Y.  537,  22  N.  E.  Eep.  1093;  Mutu- 
4il  Assur.  Soc.  V.  Scottish  Union  &  Nat. 
Ins.  Co..  84  Va.  116,  4  8.  E.  Bep.  178.  Each 
policy  contains  the  following  clause: 
•"This  insurance  does  not  cover  •  •  • 
injury  resulting  wholly  or  partly,  direct- 
ly or  indirectly,  from  any  of  the  following 
acts,  causes,  or  conditions,  or  when  effect- 
ed by  any  such  act,  cause,  or  condition,  or 
under  its  influence."  Theii  follows  an 
enumeration  of  such  acts,  caoses,  or  con- 
ditions, among  which  is  "violation  of 
law^bythelnsured.    Tbe  injury  for  which 


plaintiff  seeks  to  recover  is  an  Injury  to  bis 
knee  sustained  by  him  on  Sunday,  Janu- 
ary 20, 1889.  Tbe  plaintiff  and  a  compan- 
ion, about  9  o'clock  in  tbe  forenoon  of 
tbat  day,  took  g^uns  and  ammunition,  and 
set  out  from  Burlington  on  foot  for  Col- 
chester on  a  bunting  expedition.  Tbey 
traveled  on  the  highway  six  or  seven 
miles,  and  then  took  dinner  with  a  Mr. 
Coates.  After  dinner  tbey  engaged  in 
bunting  with  Coates,  who  went  with 
them  as  far  as  a  Mr.  Thayer's,  where  tbey 
stopped  a  short  time.  Here  Coates  left 
them,  and  tbe  plaintiff  and  his  compan- 
ion started  lor  home  through  a  Held,  and, 
while  crossing  frosen  plowed  gronnd  in 
tbe  field  to  get  to  tbe  highway,  the  plain- 
tiff's foot  slipped  upon  the  frozen  plowed 
ground,  and  his  knee  was  injured.  At  the 
time  of  slipping  he  was  carrying  bis  gun. 
The  accident  occurred  between  2  and  3 
o'clock  in  tbe  afternoon. 

The  defendant  contends  that  the  facts 
of  the  case  bring  it  within  tbe  provisions 
of  the  policy  In  respect  to  violations  of 
law,  and  that,  therefore,  the  plaintiff  can- 
not recover.  B.  L.  §  4315,  prohibits  travel- 
ing on  Sunday,  except  from  necessity  or 
charity,  or  visiting  from  house  to  house 
except  from  motives  of  humanity  or  chari- 
ty, or  tor  moral  or  religious  edification. 
R.  L.  §  4316,  prohibits  hunting,  shooting, 
pursniog,  taking,  or  killing  wild  game,  or 
other  birds  or  animals,  on  Sunday.  A 
person  violating  the  provisions  of  either 
of  these  sections  is  to  be  fined.  At  the 
time  of  the  accident,  tbe  plaintiff  was  en- 
gaged in  hunting.  He  bad  bis  gun  with 
him,  and  was  reaBy  to  shoot  any  game  he 
might  see,  whether  In  the  field  or  on  the 
highway  on  bis  way  home.  He  started 
out  to  secure  game  wherever  he  might 
find  It,  and  It  does  not  appear  tbat  at  the 
time  of  the  accident  he  had  abandoned 
this  purpose.  In  hunting  he  was  vidlat- 
ing  the  law  of  this  state.  Tbe  traveling 
of  the  plaintiff  was  as  much  a  part  of  bis 
act  of  hunting  as  carrying  bis  gun  and 
ammunition  '  or  shooting  or  captaring 
game  when  the  opportunity  occurred  In 
the  course  of  tbe  hunt.  Without  walking, 
the  plaintiff  could  not  have  engaged  in 
bis  hunt.  Thus  the  accident  was  caused 
directly  by  plaintiff's  violation  ut  the  law 
in  bunting.  Tbe  effect  of  the  violation  of 
the  Sunday  law  upon  a  person's  rigbt  to 
recover  tor  Injuries  received  iu  the  course 
of  such  violation  has  generally  arisen  in 
cases  In  which  the  defendant  sought  to  es- 
cape responsibility  for  his  own  tort  to  a 
traveler  or  laborer.  On  this  question  tbe 
decisions  have  not  been  uniform.  Some 
courts  have  held  that  the  immediatecause 
of  tbe  Injury  was  the  travel  or  labor  on 
Sunday,  and  that  tbe  plaintiff  could  not 
recover.  Of  this  class  of  cases  are  Day  v. 
Ballway  Co.,  135  Mass.  113;  Cratty  v.  aty 
of  Bangor,  57  Me.  423.  Other  able  courts 
have  held  that  a  Sunday  traveler  or  la- 
borer, injured  by  the  wrongful  act  or  n^- 
lect  of  another,  migbt  recover  upon  the 
ground  tbat  the  violation  of  the  Sunday 
law  by  tbe  Injured  party  Is  Inthenature  of 
a  condition,  rather  than  an  immc»dlate 
cause  of  the  injury.  To  this  effect  are 
Baldwin  v.  Barney.  12  R.  1.  892;  Plati  v. 
City  of  Cohoes,  89  N.  Y.  219;    Sutton  v. 
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Town  of  Wanwatosa,  89  Wis.  21.  In 
JohDHon  ▼.  Irasburgb,  47  Vt.  28,  the  coart 
avoided  tbe  line  of  reasoninK  adopted  in 
each  of  these  claseea  ot  caBes,  by  holding 
that  a  town  was  not  bound  to  maintain 
a  sale  and  aufflcient  highway  for  nnlawfal 
travel  on  Sunday  or  any  other  day,  and 
that  a  person  oslng  the  highway  in  vio- 
lation of  the  Sunday  law  was  there  at  his 
own  risk,  there  l>eing  no  duty  or  liability 
on  the  part  of  the  town  in  respect  to  the 
highway  except  that  imposed  by  statute. 
The  plaintiff's  right  of  recovery  rests  in 
contract,  and  not  In  tort.  No  act  or  neg- 
lect  or  the  defendant  caused  or  contribnt- 
ed  to  the  plaintiff's  injury.  Were  the  rea- 
soning in  Baldwin  v.  Barney,  supra,  to  be 
adopted,  it  would  not  avail  the  plaintiff, 
tor,  if  being  engaged  in  tbe  unlawful  expe- 
dition was  not  the  immediate  cause  of 
hia  injury,  it  was  certainly  tlie  condition 
causing  it.  The  provision  quoted  from 
the  policy  excluded  liability  from  any  inju- 
ry of  which  a  violation  of  the  law  was  the 
cause  or  condition  producing  it.  It  also 
expressly  provides  exemption  from  liabili- 
ty where  violation  of  law  is  either  the 
proximate  or  remote  cause  or  condition 
producing  the  injury.  In  short.  It  is  so 
drawn  as  to  exempt  from  liability  under 
tbe  reasoning  and  theholdingof  thecourts 
in  both  classes  of  cases  cited. 

Tbe  plaintiff  contends  in  argament  that 
he  was  not  engaged  in  bunting  at  the 
time  he  received  the  Injury,  but  was  walk- 
ing home  after  he  had  been  visiting.  Were 
this  claim  conceded,  we  do  not  see  how  it 
g^ves  plain  tiff  any  better  ground  for  recov- 
ery. He  was  not  out  simply  for  open  air 
and  gentle  exercise,  without  any  object  of 
business  or  pleasure,  as  In  Hamilton  v. 
City  of  Boston,  14  Allen,  475,  but  was  trav- 
eling several  miles  and  from  town  to  town, 
on  this  theory,  to  make  a  visit  for  pleas- 
ure. In  Cratty  v  City  of  Bangor,  supra, 
tbe  plaintiff  was  traveling  on  foot  on  Sun- 
day with  other  persons  to  make  a  visit  of 
Pleasure  to  a  friend,  and  It  was  held  that 
e  was  travellug  in  violation  of  a  statute 
prohibiting  traveling  on  Sunday,  unless 
for  charity  or  necessity.  The  conrtturther 
says  that  "no  distinction  is  made  between 
those  who  travel  within  town  and  those 
who  travel  from  town  to  town. "  In  go- 
ing from  Burlington  to  Colchester  and 
back,  a  distance  of  12  or  14  miles,  to  visit 
Coates  for  pleasure,  or  to  bunt,  the  plain- 
tiff was  clearly  violating  the  provisions  of 
K.  Li.  §  4315,  prohibiting  traveling  on  Sun- 
day. Every  step  he  took  in  making  that 
trip  was  in  and  of  Itself  B  violation  ot 
law.  In  taking  one  of  those  steps  he 
slipped  and  was  injured.  We  think  it 
would  savor  too  strongly  of  hair-splitting 
refinement  to  bold  that  tbe  injiiry  was  not 
directly  caused  by  the  violation  of  tbe  law 
in  traveling.  But,  in  this  view  of  tbe 
case,  the  exception  in  the  policy  exempts 
the  defendant  from  liability,  whether  the 
traveling  is  held  to  be  the  cause  or  only  a 
condition  producing  injury,  or  influencing 
it,  dilwtly  or  indirectly.  The  liability  to 
accident  must  be  greatly  enhanced  In  the 
case  of  a  person  who,  like  tbe  plaintiff,  en- 
gages in  bunting  or  traveling  about  the 
country  on  Sunday,  in  open  violation  of 
law,  tus  compared  with  one  who  observes 


the  law.  Tbe  defendant  had  a  right  to 
say  that  it  would  not  assume  such  In- 
creased risk.  The  defendant  not  having 
contracted  to  indemnify  the  plaintiff  for 
the  injuiT  which  he  received,  he  cannot  ret- 
cover.  Judgment  reversed,  and  judgment 
for  defendant. 

(tt  Vt  410 
TlLUBON  V.  TlLLIBON. 

{.Swaremt  Oowrt  of  Vermont.    Chittenden. 
March  25, 1891.) 

DlVOBOK— EVIDEyCE — RkS  JVDICXTJL. 

1.  A  libel  for  a  divorce  was  filed  by  a  wife, 
allegine  ictolerable  severity  and  refusal  to  sup- 
port Alter  a  full  hearing,  the  libel  was  dis- 
missed. The  husband  afterwards  filed  a  libel  for 
divorce  on  the  Kround  of  adultery.  Held,  that 
the  wife  could  not  set  up  as  a  defense,  by  way 
of  recrimination,  tue  same  causes  alleged  in 
her  former  llt>el,  as  the  dismissal  of  the  liliel 
was  a  final  adjudication  of  the  matter  therein 
contained,  where  the  judgment  was  not  appealed 
from. 

3.  In  an  action  for  divorce  it  appeared  that 
letters  tiad  been  written  and  addressed  by  a  tliird, 
persou  to  the  libelee,  containing  admissions 
by  the  writer  of  a  criminating  character.  The 
lioelee  did  not  receive  the  letters,  or  have  any 
knowledge  of  their  contents.  Held,  that  it  was 
proper  to  exclude  the  letters. 

8.  In  an  action  for  a  divorce,  the  libelee 
may  introdaoe  any  evidence  that  tends  to  show, 
by  way  of  recrimination,  that  the  libelant  is  not 
entitled  to  a  divorce,  without  specially  pleading 
the  same  as  a  defense. 

Exceptions  from  Chittenden  coTinty 
court :  Taft,  Judge. 

Libel  for  divorce  by  Jed.  P.  TUlison 
against  Lillia  M.  TlUIson.  Libel  dis- 
missed.   Appeal  by  libelant.    Reversed. 

The  libelee  filed  a  counter-libel,  alleging 
Intolerable  severity  and  refusal  to  sup- 
port. On  the  trial  tbe  libelant  offered  to 
Introduce  letters  In  evidence  which  had 
been  written  and  addressed  to  the  libelee. 
Tbe  letters  were  not  delivered  to  the  li- 
belee, but  instead  were  handed  to  the  libel- 
ant.   Both  libels  were  dismissed. 

L.  F.  Wilbur,  for  petitioner.  A.  V. 
SpHuldiag  and  F.  A.  Bullard,  for  respond- 
ent. 

Thompson,  J.  Under  thellbelant's  offer, 
the  letters  were  properly  excluded.  It 
did  not  appear  that  the  libelee  had  ever 
received  them,  or  bad  any  know^ledge  of 
their  contents.  The  most  that  can  be 
claimed  is  that  the  letters  are  in  the  nat- 
ure of  a  confession  or  criminating  admis- 
sibn  made  by  Clarkston,  the  alleged  par- 
Hcfps  ciimlnfH,  but  such  a  confession  or 
admission,  neither  made  In  the  presence  of 
the  libelee  nor  communicated  to  her,  Is 
Inadmissible.  2  Blsb.  Mar.  &Dlv.  (4th  Ed.) 
§  642.  The  letters  were  not  part  of  any 
act  done  by  Clarkston  by  which  she  could 
be  affected  without  knowledge  of  or  par- 
ticipation in  It.  They  were  not  admissi- 
ble as  a  part  of  the  res  geatee  as  tending 
to  qualify  it,  for  the  act  done  consisted  In 
the  writing  and  sending  of  the  letters  to 
White.  Pond  V.  Pond,  132  Mass.  219.  They 
had  no  tendency  to  prove  that  the  libelee 
bad  in  fact  committed  adultery  with  bim. 
It  is  contended  that  tbey  show  an  adul- 
terous Intent  on  the  part  of  Clarkston, 
but  It  is  difflcult  to  see  how  such  a  con- 
struction can  be  given  to  them  in  view  of 
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the  well-eBtablisbed  rule  that,  where  • 
party  ia  charged  with  a  crime,  or  condnct 
involving  moral  tnrpltnde,  his  language 
and  condnct  are  to  receive  a  construction 
consistent  with  his  Innocence,  If  talrly  sus- 
ceptible of  such  a  construction.  But,  were 
it  conceded  that  they  tend  to  show  an 
adulterous  disposition  on  the  part  ol 
Clarkston,  they  are  still  Inadmissible. 
The  court  in  discussing  this  subject  in 
Pond  V.  Pond,  supra,  which  was  a  libel 
for  a  divorce,  says:  "That  in  an  Indict- 
ment for  adultery,  or  in  proceedings  simi- 
lar to  the  one  before  us,  evidence  Is  ad- 
missible of  Improper  familiarity  other 
than  those  alleged  between  the  parties, 
ts  settled .  So,  evidence  Is  admissible  of  dec- 
larations of  one  party,  made  in  the  pres- 
ence of  the  other,  which  have  tlie  same 
tendency.  But  such  acts  or  declarations 
are  admissible  on  account  of  the  partici- 
pation of  the  party  therein  or  presuma- 
ble assent  thereto.  To  allow  one  to  be 
aDected  by  proof  of  theadnlterons  dlsposi- 
.  tion  of  another  might  expose  an  Innocent 
party  to  evidence  which  would  be  most 
dangerous  in  a  trial,  while  it  Is  conceded 
that,  as  affecting  such  party,  it  would  be 
entirely^  immaterial  unless  participation 
In  it  were  proved." 

2.  In  her  defense  to  tbe  charge  of  adul- 
tery, the  libelee  waa  allowed  to  intro- 
duce evidence  tending  to  prove  intolerable 
severity  and  refusal  to  support  on  tbe 
part  of  the  libelant.  To  the  admission 
of  this  testimony,  the  libelant  interposed 
the  objection  that  in  tolerable  severity  and 
refusal  to  support  on  the  part  of  tbe  hus- 
band are  nu  defense  to  the  charge  of  adul- 
tery on  tbe  part  of  the  wife.  By  our  stat- 
ute, adultery,  intolerable  severity,  and 
refusal  to  support  are  each  a  cause  for  di- 
Torce  from  the  bond  of  matrimony.  They 
are  of  the  same  class  and  degree,  so  far 
as  fnrnisblag  a  complete  cause  for  a  di- 
vorce. The  statute  makes  no  distinction 
as  to  the  moral  quality  of  the  act  which 
It  declares  to  be  a  ground  for  severing 
tbe  marriage  ties.  Ail  grounds  for  divorce 
Id  this  state  are  of  the  same  nature,  vis., 
statutory  causes.  The  doctrine  of  re- 
crimination in  divorce  cases  rests  upon 
the  principle  that  a  person  shall  not  be  per- 
mitted to  complain  of  a  breach  of  acontract 
which  he  has  himself  violated ;  that  he  who 
bas  violated  his  marriage  vow  should  be 
deprived  of  his  remedy  of  divorce,  al- 
though his  wife  ts  unfaithful.  From  this 
it  logically  follows  that  proof  of  any  stat- 
utory cause  for  divorce,  uncondoned,  is  a 
complete  defense  in  a  case  of  tlils  kind, 
and  we  so  hold.  This  seems  to  be  con- 
sonant with  reason  and  sound  public  pol- 
icy. This  view  lias  been  adopted  in  Mas- 
sarhnsetts.  Mall  r.  Hall,  4  Allen,  89; 
Handy  v.  Handy,  124  Mass.  S»4.  In  New 
Jersey,  the  court  came  to  the  same  conclu- 
sion, although  the  case  turned  on  another 
question.  Adams  v.  Adams,  17  N.  J.  Eq. 
S24.  Under  the  practice  in  the  English 
ecclesiastical  courts,  cruelty  could  not  be 
pleaded  in  bar  to  the  charge  of  adul- 
tery, but  under  tbe  divorce  act  tbe  En- 
glish court  seems  to  be  inclined  to  recede 
from  this  rule,  and  to  adopt  thecontrary. 
Lemprlere  v.  Lempriere,  L.  R.  1  Prob. 
ADiv.  669. 


3.  The  libelee  brought  ber  libel  against 
tbe  libelant  for  a  divorce  on  the  groond 
of  intolerable  severity  and  refusal  to 
support,  and,  after  full  hearing,  the  same 
was  dismissed  at  the  April  term,  1888, 
of  the  Chittenden  county  court.  In  sup- 
port of  her  defense  on  the  ground  of 
refusal  to  support  and  intolerable  severi- 
ty on  the  part  of  the  libelant,  she  waa  per- 
mitted to  introduce  the  same  ervldenca 
used  by  her  on  the  trial  of  her  former  libel 
in  April,  1888.  In  other  words,  she  was 
permitted  to  set  up,  as  a  defense  in  this  case, 
the  same  causes  alleged  in  her  former  libel 
as  grounds  tor  granting  her  a  divorce. 
This  was  error.  Under  ber  former  libel, 
she  could  have  shown  tbe  refusaJ  to  sup- 
port, or  any  act  of  Intolerable  severity  on 
the  part  of  the  libelant  occurring  at  any 
time  subsequent  to  her  marriage  with 
him  to  tbe  date  of  filing  this  libel.  Tbe 
iasoes  in  that  case  were  whether  or  not 
he  was  guilty  of  the  alleged  charges  dur- 
ing the  time  named.  The  dismissal  of 
that  libel  was  a  final  Judgment  on  the 
merits  of  tbe  case.  In  Freeman  on  .Tudg- 
ments,  (2d  Ed.)  §  249,  speaking  of  theetfect 
of  such  a  Judgment,  it  is  said :  "  An  adju- 
dication is  final  and  conclusive,  not  only 
as  to  tbe  matter  actually  determined,  bat 
as  to  every  other  matter  which  the  par- 
ties might  have  litigated  and  have  bad 
decided,  as  incident  to  or  essentially  con- 
nected with  the  subject-matter  of  tbe  lit- 
igation, and  every  matter  coming  within 
the  litigated  purview  of  the  original  ac- 
tion, both  In  respect  to  matters  of  claim  and 
of  defense."  No  question  Is  made  but 
that  tbe  court  bad  Jurisdiction  both  of 
the  parties  and  the  subject-matter  of  tbe 
litigation  in  tbe  libelee's  former  suit  for 
a  divorce.  Thejudgraeut  in  that  case,  un- 
til vacated  or  set  aside  by  proper  proceed- 
ings, bars  tbe  libelee  from  setting  up  the 
libelant's  refusal  to  support,  or  any  art 
of  Intolerable  severity  on  bis  part  com- 
mitted prior  to  the  commencement  of 
that  suit.  Blain  v.  Blaln,  45  Yt.  638; 
Shackett  v.Shackett,49yt.l95;  Burton  v. 
Burton,  58  Yt.  414.  5  Atl.  Rep.  281 ;  Fera 
V.  Fera,  98  Mass.  156;  Thurston  v.  Thurs- 
ton, 99  Mass.  S9 ;  Lewis  v.  Lewis,  106  Mass. 
809;  Freem.  Judgm.  (2d  Ed.)  {  313;  2  Bish. 
Mar.  &  Div.  (14tb  Ed.)  $  766. 

The  court,  in  its  discretion,  could  have 
dlRraissed  tbe  former  libel  without  preju- 
dice, and  thus  have  prevented  such  judg- 
ment from  operating  as  an  estoppel. 
Burton  v.  Burton,  supra.  It  was  con- 
tended upon  the  part  of  the  libelee  that 
it  was  within  the  discretion  of  tbe  court 
to  permit  her  to  introduce  this  evidence. 
There  is  no  reason  why  the  rights  of  parties 
under  the  marriage  contract  ahonld  not 
rest  on  as  secure  a  basis  as  mere  property 
rights.  Indeed,  there  are  many  reasons 
why  such  rights  should  be  more  carefully 
regarded.  Nothing  has  been  suggested 
why  a  court,  in  its  discretion,  simply  be- 
cause the  case  on  trial  happens  to  be  a 
divorce  case,  should  be  permitted  to 
ignore  the  effect  of  a  Judgment  which, 
on  reason  and  authority, should  beheld 
to  be  conclusive.  To  so  hold  might  pro- 
duce a  state  of  affairs  which  would  be- 
come intolerable.  To  entitle  tbe  lllielant 
to  a  divorce  under  tbe  ruling  of  tbe  court 
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bdow,  be  rnnst  not  only  eatablisb  the 
adultery  ot  the  libelee,  but  also  overcome 
this  evidence  Introducctd  byberln  defense 
by  way  of  recrimination.  He  may  have 
made  out  a  case  with  the  exception  of 
overcumlng  this  testimony;  hence  it  was 
material,  under  the  decision  ot  tbe  court, 
that  bis  libel  was  not  sustained.  For  er- 
ror in  admitting  this  evidence.  Judgment 
moat  be  reversed,  and  the  case  remanded 
for  a  new  trial. 

4.  It  was  not  necessary  tor  the  libelee  to 
set  forth,  by  plea  or  answer  in  writing, 
the  refasal  to  support.  Intolerable  severi- 
ty, or  adultery  of  the  libelant,  In  order  to 
avail  herself  of  the  same  as  a  defense  to 
his  libel.  In  a  divorce  case,  anything  that 
tends  to  show  that  the  libelant  is  not  en- 
titled to  a  divorce  for  the  causes  alleged 
may  be  shown  in  evidence  without  plead- 
ing the  same.  Blain  v.  Blain.Shackettv. 
Shackett,  Burton  v.  Burton,  supra.  Judg- 
ment reversed,  and  cause  remanded. 


(ttTt  SS) 

Tarbkix  et  «/.  V.Vermont  Mct.  Fibb 
Ins..  Co. 

(Supreme  Court  of  Vtmumt,  OenenU  Tirm. 
March  iie,18»L) 

9aM  ImuKAKOK— HisKBPSBSBirrATioMi  Ai  ToTma 
— AppueATioN  'Wktciss  BT  AaSHT— -Sdbmquhr 
XoBTOAoi — Notice  to  Dibbotobs. 

1.  A  purchaser  of  real  estate  paid  part  of  the 
price,  and  gave  his  note  for  the  full  price,  to 
one  T.,  who  paid  the  balance.  Indorsed  thereon 
the  amount  paid  by  the  purchaser,  took  the  deed 
to  himielf,  and  gave  a  bond  to  convey  to  the  por- 
(flMser  as  soon  as  the  balance  was  paid  on  the 
note.  As  further  security,  the  property  was  in- 
sured in  T.  's  nameL  Tbe  company's  agent  wrote 
the  applioation  knowing  all  the  facts,  but  failed 
to  disclose  the  purchaser's  interest.  Held  that, 
though  the  transaction  created  a  mortgage,  tbe 
uent's  knowledge  thereof  was  the  koowlMge  of 
the  company,  and  it  was  estopped  from  relying 
npon  the  mlsrepresentatioDs. 

a.  BubeeqnentlyT.'s  claim  against  the  par* 
diaser  was  assamed  bf  a  third  person,  who  took 
a  deed  from  him,  and  gave  back  his  notes  and  a 
mortgage^  These  notes  were  to  he  paid  by  the 
original  purchaser,  and  included  some  other  in- 
debtedness from  him  to  T  Neither  T,  nor  tbe 
mortgagor  claimed  any  interest  in  the  property, 
eeccept  as  mortgagees.  The  purchaser  remained 
in  possession,  Tbe  policy  was  conditioned  that 
aotice  of  incumbrances  should  be  given  to  the 
directors  in  writing,  wtio  thereupon  might  con- 
firm or  cancel  the  policy.  The  policy  was  not 
assigned,  nor  any  notice  of  the  transactions  given 
to  the  company,  nor  any  excuse  given  for  failing 
to  give  notice  as  required,  but  the  agent  was  in- 
formed of  the  facts.  Held,  that  tbe  transao- 
tions  created  a  new  mortgage,  and  a  tallnie  to 
give  notice  thereof  releasiBd  the  company. 

8.  The  pnrchaaer  never  inquired  of  the  com- 
pany's agent  what  was  necessary  to  keep  the 
policy  alive,  nor  did  it  appear  that  he  requested 
.the  agent,  nor  that  tbe  agent  undertook,  to  do  any- 
thing to  that  end.  Held,  that  the  case  did  not 
eome  within  the  provisions  of  R.  L.  Vt  |  8017, 
which  make*  mutual  fire  insurance  companies  in 
this  state  liable  for  tlie  acta  and  neglect  of  their 
agents  "while  in  the  performanoe  ox  their  duties 
as  the  agents  of  said  companiea. " 

Appeal  from  chancery  court,  Orange 
county ;  Rowxtx,  Chanctilor. 

Bill  in  chancery  by  I.uke  Tarbell,  Brad- 
lord  A.  Tewksbury,  and  Henry  C.  Soper, 
executor  of  Ephraim  Thayer,  against  tbe 
Vermont  Mutual  H'ire  InsurandeOompany, 


to  compel  payment  of  tbe  amount  due  on 
a  policy.  Demurrer  sustained,  and  bin 
dismissed.    Orators  appeal. 

The  bill,  as  amended,  alleged.  In  sub- 
stance, the  following  facts:    In  1880,  Tar- 
bell agreed  with  one  Erskine  to  purchase 
certain  premises    upon   which    were  the 
buildings  in  question.    Being  unable  to 
pay  the  whole  purchase  price,  be  applied 
to   Tha.ver    tor    assistance,  which    waa 
promised  npon    condition   that  security 
should  begiven  upon  the  premises.    There- 
upon Tarbell  paid  Erskine  a  part  ot  the 
purchase  price,  and  Thayer  paid  tbe  bal- 
ance.   Erskine  deeded  tbe  premises  directly 
to  Thayer.    Tarbell  gave  Thayer  his  note 
tor  the  full  purchase  price,  and  Thayer  In- 
dorsed npon  this  note  the  amount  paid  by 
Tarbell,  and  gave  Tarbell  a  bond  condi- 
tioned that  when  he  had  paid  the  balance 
dne  on  the  note  Thayer  would  convey  the 
premises  to  Tarbell  by  deed    warranty. 
This  was  all  one  and  the  same  transao- 
tion.    Tlfe   bond   provided  that   Tarbel< 
should  keep  the  premises  Insured  for  tbe 
benefit  of  Thayer,  and  in  accordance  there- 
with Tarbell  applied  to  one  Orcutt.  in- 
formed him  fully  as  to  tbe  state  ot  the 
title,  and  requested  him  to  effect  an  inBur- 
ance  npon  the  buildings  tor  the  benefit  of 
Thayer.    Thereupon  Orcutt  wrote  out  tbe 
application,     which     Tarbell      procured 
Thayer  to  sign,  and  forwarded  the  same 
to  defendant,  which  issued  the  policy  in 
question,  and  delivered  the  same  to  Tar- 
bell.    The  policy    was   in    the   name  of 
Thayer,  and  neither  the  policy  nor  appli- 
cation stated  tbe  interest  ot  Tarbell  in  the 
premises.    In  May,  1888,  Thayer  applied 
to  Tarbell  for  the  repayment  ot  his  loan, 
and  an  arrangement  was  made  by  which 
Tewksbury  gave  his  notes  to  Thayer  tor 
the  amount  due,  payable  in  Installments, 
and  Tarbell  agreed    to  pay  Tewksbury 
these  notes  as  they  became  due  to  Thayer. 
Thayer  deeded  the  premises  to  Tewksbury 
by  deed  absolute,  and  Tewksbury  mort- 
gaged to  Thayer  to  secure  tbe  payment  ot 
bis  notes.    It  was  agreed  between  Tewks- 
bury and  Tarbell  that  Tewksbury  should 
bold  the  title  as  security  In  the  same  way 
that  Thayer  had  done.    Tarbell  went  in- 
to poBsesBlon  at  first,  and  always  contin- 
ued in  poBBessIon,  and  neither  Tewksbury 
nor  Thayer  claimed  any  interest  in  the 
premises  save  that  ot  mortgagee.    It  did 
not  appear  what  the  authority  ot  Orcutt 
was,  further  than  that  he  was'a  dnly-au- 
thorlKed  agent  ot  said  insurance  company. " 
From   the  stipulation  as  to    additional 
facts,  it  appeared  that  the  mortgage  from 
Tewksbury  to  Thayer  secured  indebted- 
ness from  Tarbell  to  Thayer,  tor  which 
Tewksbury  had  become  liable,  other  than 
that  on  account  ot  the  original  purchase 
ot  the  premises  in  question :  that  the  poli- 
cy had  never  been  aBsigned  by  Tewksbury ; 
that  no  written  notice  ot  these  transfers 
had  ever  been  given  to  the  directors  of  the 
defendant,  nor  had  they  any  knowledge 
of  the  same,  nor  had  they  ever  confirmed 
the  policy  to  Tarbell  or  Tewksbury ;  but 
Orcutt  had  full    knowledge  of  all  these 
transfers,  having  been  Informed  of  them 
by  Tarbell,  and  assented  to  them.    Upon 
the  pblicy  Itself  was  thin  printed  notice; 
"  Whenever  any  one  shall  alienate  eondi- 
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tlonally,  by  mortgage,  his  policy  shall  be 
void,  unleae  be  shall  make  a  representation 
thereof  In  writing  to  the  directors, stating 
the  amount,  and  to  whom  mortgaged, 
who  shall  have  power  to  give  their  assent 
to  said  mortgage,  or  to  cancel  said  policy, 
as  they  sballTudge  proper  on  examination 
of  tiie  same."  After  the  transfer  from 
Thayer  to  Tewksbnry,  and  the  mortgage 
back  by  Tewksbury  to  Thayer,  the  prem- 
ises were  destroyed  by  fire. 

Lamb  &  Turhell  and  J,  J,  Wilson,  for 
appellants.  DlUiugbam  &  Huse  and  J.  D. 
DentaoB,  for  appellee. 

Ross,  J.  The  conveyance  from  Erskine 
to  Thayer  and  the  bond  from  Thayer  to 
Tarbell  are  pt  rts  of  one  transaction,  and 
are  to  be  considered  In  that  tight.  Thus 
considered,  Tarbell  was  the  real  purchas- 
er from  Erskine,  and  the  conveyance  to 
Thayer,  absolute  on  its  face,  between 
Thayer  and  Tarbell,  was  only  for  securi- 
ty for  the  payment  of  the  balance  of  the 
purchase  money.  In  equity,  Tarbell  was 
a  mortgagor  in  posseetiion,  and  Thayer  a 
mortgagee  holding  the  absolute  title  as 
security  for  the  payment  of  bis  debt,  the 
same  as  one  holding  under  a  mortgage 
deed,  after  the  law-day  had  passed.  The 
true  relation  of  these  parties  to  the  prop- 
erty was  made  known,  on  the  facts  stat- 
ed in  the  bill  and  admitted  by  the  demur- 
rer, to  Orcutt,  the  agent  of  the  defendant, 
when  he  made  and  took  the  application 
for  the  insurance.  In  making  and  taking 
the  application  Orcutt  was  the  agent  of 
the  defendant.  Being  fully  informed  by 
the  applicant  in  regard  to  the  true  state  of 
the  title,  and  of  the  relations  of  Tarbell 
and  Thayer  thereto,  his  representation 
thereof  in  the  application  bound  the  de- 
fendant, and  estopped  it  from  denying  the 
trntb  of  the  representations  of  the  title  aR 
there  made.  Bing  v.  Insurance  Co.,  51 
Vt.  563. 

If  these  were  all  the  facts  that  are  con- 
tained In  the  orators'  bill,  on  proper  proof 
of  loss  by  fire,  a  recovery,  at  law, could  be 
had  In  an  action  on  the  policy,  without 
the  same  being  reformed.  Bing  v.  Insur- 
ance Co.,  supra.  But  from  the  agreed 
facts  and  statements  of  the  bill,  admitted 
by  the  demurrer,  it  app«-ars  that  subse- 
quently to  the  issuing  of  the  policy,  and 
before  the  loss  by  fire,  Tarbell's  indebted- 
uesB  to  Thayer  was  taken  up  by  the  notes 
to  Tewksbury.  This  discharged  Tarbell's 
Indebtedness  to  Thayer,  and  Thayer 
held  the  title  solely  for  Tarbell's  benefit. 
Thayer  held  the  title  to  other  land.  In 
^ulty  belonging  to  Tarbell,  as  security  for 
the  payment  of  other  indebtedness. 
Tewksburv  assumed  and  paid  both  of 
these  debts  of  Tarbell  to  Thayer.  Tarbell 
gave  his  notes  for  both  to  Tewksbury,  and, 
to  secure  their  payment,  had  "Thayer 
convey  both  parcels  to  Tewksbury,  and 
Tewksbury  mortgaged  them  back  to 
Thayer;  Tarbell  taking  a  bond  from 
Tewksbury  fora  conveyance  to  him  on  his 
payment  of  his  notes.  The  legal  effect  of 
the^e  transactions  was  to  pay  and  dis- 
charge Tarbell's  equitable  mortgage  to 
Thayer,  and  to  create  another  from 
Tewksbury  to  Thayer,  and  another  and 


larger  one,  both  in  amount  and  property 
covered,  to  Tewksbury.  Tarbell  told  Or- 
cutt, the  defendant's  agent,  of  these  trans- 
actions, and  he  "made  uo  objection. "  No 
knowledge  of  them  ever  cameto  thedlrect- 
ors  of  the  defendant.  It  is  to  be  ob- 
served that  no  allegation  is  made  that 
Tarbell  ever  Inquired  of  Orcutt  what  it 
was  necessary  for  him  to  do  to  keep  the 
policy  of  defendant  alive  upon  the  proper- 
ty, nor  did  he  request  Orcutt,  nor  did  Or- 
cutt undertake,  to  do  anything  to  that 
end.  It  is  mauifest  from  this  statement 
that  E.  L.  §  3617,  does  not  apply.  That 
section  only  binds  mutual  fire  Insurance 
companies  for  the  acts  and  neglects  of 
the  several  agents  "appointed  by  them," 
"  while  in  the  performance  of  their  duties 
as  the  agents  of  said  companies. "  More- 
over, the  policy  of  the  defendant,  then 
held  by  Tarbell,  though  running  to  Thay^ 
er,  contained  a  provision  making  the 
charter  and  by-laws  of  the  defendant  a 
part  of  the  contract,  with  this  by-law 
plainly  printed  thereon:  "Mortgagee: 
Whenever  any  one  shall  aljenate  condi- 
tionally, by  mortgage,  his  policy  shall  be 
void,  uniesa  .he  shall  make  a  representa- 
tion thereof  in  writing  to  the  directors, 
stating  the  amount,  and  to  whom  mort- 
gaged, who  shall  have  power  to  giv« 
their  consent  to  said  mortgage,  or  to  can- 
cel said  policy,  as  they  shall  judge  proper 
on  examination  of  the  same. "  This  by- 
law clearly  points  out  what  must  be  done 
to  keep  a  policy  alive  when  a  mortgage  is 
placed  upon  the  property  Insured,  and 
takes  from  the  agent,  and  reserves  to  the 
directors  alone,  the  power  and  right  to 
confirm  the  policy.  There  was  no  com- 
pliance, or  attempted  compliance,  by  the 
assured  with  this  by-law,  nor  any  excuse 
Dhonrnfor  a  non-compliance.  Hence,  by 
force  of  the  by-law  which  was  a  part  of 
the  contract,  the  policy  became  void,  by 
tbe  neglect  of  the  assured,  before  the  flro 
occurred.  It  is  no  answer  that  Tarbell, 
who  was  the  person  beneficially  Insured 
in  the  name  of  "rhayer,  and  who  held  the 
policy,  did  not  acquaint  himself  with  Its 
provisions.  He  was  bound  to  do  so,  or 
suffer  for  his  negWt.  Neither  can  it  t>e 
answered  that  this  is  the  same  mortgage 
which  existed  when  the  policy  issued.  In 
the  equitable  mortgage  then  existing, 
Tarbell  was  the  mortgagor  and  Thayer 
the  mortgagee.  When  the  loss  occurred, 
Tewksbury  held  tbe  title  to  this  and  an- 
other lot  of  land  as  security  for  the  pay- 
ment of  Tarbell's  obligations  to  him, 
which  were  greater  in  amount,  and  cov- 
ered another  lot  of  land,  than  the  original 
equitable  mortgage  from  Tarbell  to  Thay- 
er. Besides  this,  Tewksbury  had  become 
a  new  party,  and  had  mortgaged  both ' 
lots  of  land  back  to  Thayer  to  secure  the 
payment  of  his  notes  to  Thayer.  The 
debts  thus  secured,  by  new  conveyances  of 
the  same  and  other  land,  were  also  in  part 
new,  and  other  than  existed  when  the 
policy  Issued.  On  these  facts,  for  the 
court  of  equity  to  give  the  orators  the  re-, 
lief  prayed  for  would  be  to  disregard 
rather  than  enforce,  to  make  rather  than 
construe,  their  contracts.  The  decree  is 
affirmed,  and  cause  remanded. 
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Batchblseb  v.  Sanbobn. 

{Supreme  Court  of  New  Hampshtre.    Roddng- 
ham.    July  23, 1890.) 

CONDITIONAI.  SiJCB — NoTlOE  TO  CbBDITOBS. 

Under  Laws  N.  H.  1885,  c.  80,  which  pro- 
vides that  no  lien  reserved  by  the  seller  on  per- 
sonal property  sold  on  conditions  "shall  be  valid 
ajgalnst  attaching  creditors  •  •  •  without  no- 
tice, "  unless  a  written  memorandum  of  the  sale, 
signed  by  the  purchaser,  is  recorded,  it  is  imma- 
terial whether  the  memorandimi  of  sale  was  re- 
corded or  not,  U  the  attaching  creditor  had  full 
notice  of  the  conditional  sale  of  the  property  at- 
tached before  the  attachment  was  issued. 

Exceptions  from  Rocklngbam  connty; 
betore  Justice  Li.  W.  Clabk. 

Action  by  fiatchelcler  against  Sanborn, 
to  recover  s  piano  attached.  Judgment 
tor  plaintiff.  Defendant  excepts.  Excep- 
tions overrnled. 

Trover  for  a  piano  delivered  by  the 
plaintiff  to  Alonzo  W.  Pinkbam  upon  a 
written  contract  purporting  to  be  a  lease, 
which  provided  that  Pinkbam  should  pay 
the  plaintiff  fS  a  month  until  $225  was 
paid,  with  Interest,  and  thereapon  the 
plaintiff  should  execute  and  deliver  to  him 
a  good  bill  of  sale  of  the  instrument;  that 
In  the  mean  time  it  should  remain  the 
property  of  the  plaintiff,  who  might  at 
any  time  take  Immediate  possession  or  It 
in  case  of  failure  of  performance  by  Pink- 
bam. There  was  no  affldavit  of  the  par- 
ties to  the  good  faith  of  the  contract,  and 
ft  was  not  recorded.  Under  this  agree- 
ment PInkham  received  the  piano,  and  It 
was  used  by  his  family  in  bis  home.  Sep- 
tember 27,  1889,  Dunbar,  the  agent  of 
Israel  Monroe  &  Co.,  who  were  creditors 
Of  PInkham,  called  upon  him,  and  Inquired 
concerning  his  property  and  financial  con- 
dition. Finkham  stated  to  Dunbar  that 
be  had  a  piano  which  he  had  bought  of 
the  plaintiff  on  the  installment  plan,  and 
upon  which  he  had  paid  the  plaintiff  f 70 
or  fSO.  Dunbar  afterwards  had  an  ex- 
amination o(  the  town-clerk's  records, 
and,  finding  no  record  of  any  contract  be- 
tween PInkham  and  the  plaintiff  there  re- 
corded, procured  a  writ  in  favor  of  Mon- 
roe &,  Co.  against  Pinkbam,  and  placed 
It  In  the  hands  of  the  defendant,  a  depnty- 
sberlff,  with  directions  to  attach  the 
piano.  The  defendant  attached  theplano, 
November  20,  1889,  and  afterwards  sold 
It  on  the  writ  as  the  property  of  Pinkbam. 
Pinkbam  had  paid  the  plaintiff  f70,  and 
the  interest  on  the  unpaid  balance  up  to 
the  date  of  the  attachment.  The  plaintiff 
demanded  tbe  piano  from  defendant,  who 
refused  to  give  it  up.  The  defendant  pb- 
Jected  that  the  action  could  not  be  main- 
tained, because  the  agreement  was  not  re- 
corded or  sworn  to.  The  court  ruled  oth- 
erwise, and  the  plaintiff  had  a  verdict, 
which  the  defendant  mures  to  set  aside 
for  error  in  the  above  raling. 

Arthur  O.  Fuller,  for  plaintiff.  M&rstou 
4k  Eastman,  for  defendant. 

Ali.en,  J.  By  the  terms  of  the  agree- 
ment upon  which  the  piano  was  delivered 
by  the  plaintiff  to  PInkham,  the  transac- 
tion was  a  conditional  sale  of  the  piano, 
within  the  meaning  of  chapter  30  of  the 
Laws  of  1886,  requiring  a  public  record  of 
«Dch  sales  to  protect  tbe  vendor  agtdnst 
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the  vendee's  creditors.  Oerrlsb  v.  Clark, 
64  N.  H.  482. 18  Atl.  Bep.  870.  Before  the 
statute  of  1886,  neither  the  conditional 
vendee  holding  property  so  delivered,  nor 
bis  assignee  to  whom  a  sale  might  have 
been  attempted,  bad  any  title  to  the 
property  which  could  be  taken  by  attach- 
ment tuid  execution.  Luey  v.  Bundy,  9  N. 
H.  298;  McFarland  v.  Farmer,  42  N.  H. 
S86;  Esty  r.  Graham,  46  N.  H.  169;  Flsk 
V.  Ewcn,  Td.  178.  By  the  law  of  1885  It 
was  provided  that  no  lien  reserved  by  tbe 
vendor  upon. personal  property  sold  upon 
condition  "shall  be  valid  against  attach- 
ing creditors  or  subsequent  purchasers 
without  notice, "  unleHB  the  vendor  takes 
a  written  memorandum  of  the  sale  signed 
by  tbe  purchaser,  and  recorded  In  the 
Clerk's  office  of  the  town  where  the  pur- 
chaser resides.  In  tbis  case  the  memo- 
randnm  of  the  sale  was  not  recorded, 
bnt  the  case  shows  that  tbe  attaching 
creditor,  before  making  the  attachment, 
had  notice  of  the  sale  of  the  property,  and 
its  conditional  character.  The  main  ob- 
ject of  the  statutory  requirement  of  a  rec- 
ord being  to  give  notice  of  tbe  conditional 
character  of  the  sale,  that  object  was  at- 
tained in  this  case  by  equivalent  notice  to 
the  attaching  creditor  tiefore  suit.  No 
question  of  fraud  In  the  sale  being  made, 
and  the  case  being  fairly  within  the  excep- 
tion in  the  statute,  tbe  plaintiff  must  pre- 
vail notwithstanding  the  want  of  a  rec- 
ord. The  provision  in  the  statute  requir- 
ing the  oath  of  the  party  to  the  good  faith 
of  the  transaction  can  have  no  applica- 
tion to  a  case  of  this  kind,  which  Is  taken 
from  the  operation  of  the  statute  by 
knowledge  of  the  attaching  creditor. 
The  decision  of  tbis  point  In  favor  of  the 
plaintiff  makes  it  unnecessary  to  consider 
the  question  whether  the  piano  Is  "house- 
hold goods, "  within  the  meaning  of  that 
phrane  as  used  in  chapter  69,  Laws  1889. 
Exceptions  overruled. 

Clabk,  J.,  did  not  sit.  The  others  con- 
curred. 

— («0  Conn.  2S0) 

HoTCHKiss  V.  Plunkrtt  et  a . 

{Supreme  Court  of  Errors  of  Connecticut. 
March  SO,  1891. ) 

Boaooi.  BoABDB — Actions  or  Tout  against  Hsif- 

BIRS — BZPBllnlTURBS  TOR  DlFENSB. 

1.  The  board  of  education  of  a  school-district 
cannot  expend  the  funds  of  the  district  to  defend 
a  lawsuit  aeainst  its  members  individually,  who, 
it  is  claimed,  have  injured  tbe  business  of  others 
by  refusing  to  entertain  their  bid  to  furnish  sta- 
tionery, and  as  a  reason  therefor  stated  to  vari- 
ous persons  that  the  bidders  had  carried  on  their 
business  dishonestly,  and  had  cheated  the  dis- 
trict 

2.  A  school-district  is  a  quasi  corporation  of 
a  public  nature,  and  its  board  of  education  can- 
not expend  money  except  for  purposes  expressly 
authorized  by  statute. 

Appeal  from  superior  court.  New  Haven 
county;  Fenn,  Judge. 

Suit  by  George  Hotchkiss  against  Jo- 
seph D.  Plunkett  and  others,  to  enjoin  the 
payment  of  money  by  the  board  of  educa- 
tion tor  certain  purposes.  Judgment  for 
defendants.    Plaintiff  appeals.    Reversed. 

W.  H.  Ely,  for  appellant.  J.  W.  Ailing 
and  S.  C.  Morebouae.  for  appellees. 
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ANDRSwa,'  O.  J.  Tbib  is  a  complaiiit 
brought  by  a  tax-payer  ot  a  ecbooI-dlB- 
trlct  of  the  city  of  New  Haven,  claimlnK 
an  injunction  to  restrain  the  memberHand 
officers  of  the  board  of  education  of  that 
school-district  from  paying  out  the  money 
of  the  district  lor  an  alleged  unlawful  pur- 
pose. The  defendants  made  an  answer  to 
the  complaint,  to  which  answer  the  plain- 
tiff demurred.  The  court  overruled  the 
demurrer, found  the  answer  sufficient,  and 
rendered  judgment  for  the  defendants  to 
recover  their  custs.  The  plaintiff  filed  ex- 
ceptions, and  brings  the  case  to  this  court 
by  appeal.  The  sole  question  upon  the 
record  is  as  tu  the  sufficiency  ot  the  an- 
swer. The  answer  to  this  question  ln» 
volves  the  discussion  of  ai  more  general 
one  which  lies  back  of  it.  On  the  19th  day 
of  SeptemlM>r,  1800,  the  board  of  education 
voted  to  employ  counsel  and  to  defend  at 
the  expense  of  the  school-district  a  certain 
action  brought  by  William  J.  Atwater 
and  Edward  I.  Atwater  against  William 
H.  Carmalt,  Thomas  O'Brien,  Max  Adler, 
and  George  T.  Hewlett,  retamable  to  and 
then  pending  in  the  superior  court  for  New 
Haven  connty.  Pursuant  to  the  vote  the 
board  employed  counsel,  who  had  ap- 
peared in  conrt  and  were  defending  the 
suit.  In  the  year  1889  the  said  Carmalt, 
O'Brien,  and  Adler  were  members, and  the 
said  Hewlett  was  clerk,  of  the  board  ot 
education  of  the  acbooi-dlstrict.  At  the 
time  the  vote  was  taken  Carmalt  had 
ceased  to  be  a  member.  The  general  ques- 
tion, then,  is  whether  or  not  the  board  ot 
education  can  lawfully  use  the  money  ot 
the  district  to  defray  the  expenses  of  the 
defense  they  have  undertaken.  It  Is  not 
denied  by  the  plaintiff  that  a  municipal 
corporation  may  expend  money  to  indem- 
nity its  officers  tor  a  loss  Incurred  in  the 
performance  of  their  duties  in  a  proper 
case.  But  he  says  this  is  not  a  proper 
case;  that  the  action  brought  by  the  At- 
waters  against  Carmalt,  O'Brien,  Adler, 
end  Hewlett  was  brought  against  them 
personally,  and  tor  a  cause  such  that  it  is 
their  duty  to  pay  all  damages  that  may 
be  recovered  therein,  as  well  as  the  ex- 
penses of  defending  the  same.  And  it  is 
not  denied  by  the  defendants  that  an  in- 
junction ought  to  issue  at  the  complaint 
ot  a  tax-payer  to  restrain  any  illegal  ex- 
penditure of  the  money  ot  the  school-dls- 
tilct;  but  they  say  it  is  not  illegal  to  pay 
the  expenses  ot  defending  the  suit.  In  or- 
derto  Justify  theexpenditure of  money  by  a 
municipal  corporation  In  the  Indemnity  of 
oneorany  of  its  officers  for  a  loss  incurred 
in  the  dlscbargeof  their  official  duty,  three 
things  must  appear:  First,  the  offi- 
cer must  have  been  acting  In  a  matter  in 
which  the  corporation  had  an  interest; 
second,  be  must  have  been  acting  in  dis- 
cbarge of  a  duty  Imposed  or  authorized 
by  law ;  and,  third,  he  must  have  acted  in 
good  faith.  Gregory  v.  City  of  Bridge- 
port, 41  Conn.  76;  Merrill  V.  Plainfield,  46 
N.  H.  126;  Vincent  v.  Inhabitants  of  Nan- 
tucket, 12Cu8h.  103;  Dill.  Mun.  Corp.  (4th 
Ed.)  §  219.  If  the  cause  o(  action  set  forth 
in  the  complaint  of  the  Atwaters  against 
Carmalt,  O'Brien,  Adler,  and  Hewlett 
comes  within  these  conditions,  then  it 
would  be  lawful  tor  the  school-district  tu 


assume  the  defense.  School-districts  are 
9 (lasf  corporations  of  a  public  nature, 
with  limited  powers,  strictly  defined  by 
.  statute,  and  they  have  no  right  to  raise 
money  by  assessment  and  appropriate  the 
same  to  purposes  nut  within  the  scope  of 
those  powers,  even  though  a  majority  ot 
their  inhabitants  expressly  vote  so  to  raise 
and  appropriate  it.  Berlin  v.  New  Britain, 
9  Conn.  180;  School-District  v.  Merrills,  12 
Conn.  438;  Bartlett  v.  Kinsley,  35  Conn. 
327,  884.  The  powers  ot  school -districts 
are  enumerated  in  section  2155  of  the  Gen- 
eral Statutes,  which  provides  that  "every 
school -district  shall  be  a  body  corporate, 
and  have  power  to  sue  and  be  sued,  to 
purchase,  receive,  hold,  and  convey  real 
and  personal  property  for  school  purposes ; 
to  bnlld,  purchase,  hire,  and  repair  school- 
houses,  and  supply  them  with  tuel,  fnrni- 
tare,  and  other  appendages  and  accom- 
modations; to  establish  schools  of  differ- 
ent grades;  to  purchase  globes,  maps, 
black-boards,  and  other  school  apparatus; 
to  establish  and  maintain  a  school  library ; 
to  employ  teachers,  except  for  such  time 
as  the  town  may  direct  tbeschool  visitors 
to  employ  the  teachers,  and  pay  the  wages 
ot  such  teachers  as  are  employed  by  the 
district  committee  in  conformity  to  law; 
to  lay  taxes  and  borrow  money  for  all 
the  foregoing  purposes ;  and  to  make  all 
lawful  agreements  and  regulations  tor  es- 
tablishing and  conducting  schools,  not  in- 
consistent with  the  regulations  ot  the 
towns  having  jurisdiction  of  the  schools 
in  such  district."  There  is  no  authority 
conferred  on  a  school-district  to  raise 
money,  other  than  such  as  is  conferred  by 
this  statute.  The  grant  of  power  to  raise 
money  for  the  specified  purposes  is  doubt- 
less a  prohibition  of  the  raising  of  money 
tor  any  other  purpose. 

The  entire  complaint  in  the  action 
brought  by  the  Atwaters  against  Car- 
malt, O'Brien,  Adler,  and  Hewlett  ap- 
pears in  the  statement,  as  well  as  the 
whole  of  the  answer  made  by  the  present 
defendants.  The  gravamen  ot  that  com- 
plaint is  that  Carmalt,  O'Brien,  Adler, 
and  Hewlett  had  conspired  and  agreed 
together  to  injure  the  business  reputa- 
tion and  standing  of  the  Atwaters,  and  to 
hinder  and  aobstruct  them  in  the  prosecu- 
tion uf  their  business,  and  to  prevent  them 
from  dealing  with  the  school-district; 
and  that, in  pursuance  of  such  conspiracy, 
they  seized  and  secreted  a  bid  which  the 
Atwaters  had  made  to  tbe  schnol-diBtrlct 
to  furnish  stationery  for  use  in  its  schools; 
and  in  further  pursuance  ol  the  same  con- 
spireicy  that  they  had  falsely  stated  to 
different  parties  that  the  Atwaters  carried 
on  their  business  dishonestly,  and  had 
cheated  the  school-district.  The  answer 
made  by  the  defendants  in  the  present  case 
is  quite  long.  It  contains  11  paragraphs, 
each  of  which  is  here  condensed  as  much 
as  is  possible.  The  substance  of  them  is: 
First.  That  the  said  William  J.  and  Ed- 
ward I.  Atwater,  about  August,  1889, con- 
tracted with  the  Ikoard  of  education  tor 
the  district  ot  New  Haven  to  furnish  writ- 
ing paper  of  an  agreed  quality  for  the  use 
of  the  district,  and  on  the  20th  day  of  No- 
vember, 1889,  presented  a  bill  of  f  2,205.70 
therefor.    Second.  That  said    board,   he- 
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lievlQg  tbe  quality  ol  the  paper  bo  fur- 
ulsbed  to  be  Inferior,  refused  to  pay  said 
sum,  but  tendered  to  satd  Atwatera  In  full 
the  sum  of  92,000.  Third.  That  said  At- 
waters  took  said  f  2,000,  but  refused  to  ac- 
cept it  in  full,  and  afterwards  brought  a 
suit  against  tbe  district  to  recover  the 
balance  ol  f  205.70.  Fourth.  That  the  dis- 
trict defended  in  the  suit,  alleKing  by  way 
of  defense  the  Inferior  qntillty  of  the  paper, 
and  tbe  acceptance  of  the  sum  tendered. 
Fifth.  That  before  the  decision  of  the  case, 
and  about  July  15,  189C,  said  board 
wished  to  make  another  contract  to  fur- 
nish paper  for  tbe  district.  That  they 
<lid  not  publish  for  bids,  nor  did  they  re- 
-queet  said  Atwaters  to  turxilsh  any  prices. 
Sixth.  That  on  July  15th  Edward  I.  At- 
water  handed  to  Hewlett  a  sealed  pack- 
age, saying  it  was  a  proposal  of  prices 
for  which  said  Atwaters  would  furnish 
paper.  Seventh.  That  said  board,  believ- 
ing said  Atwaters  had  not  complied  with 
their  former  contract,  and  deeming  It  to 
be  for  the  l>e8t  Interests  of  the  district  not 
to  deal  with  them,  did  not  open  said 
sealed  package.  Eighth.  That  on  the 
29tta  day  of  July,  1889,  said  suit  was  decid- 
ed in  favor  of  tbe  district,  tbe  court  de- 
cidinK  that  the  said  Atwaters  bad  acnept- 
«d  said  92,000  in  full,  and  also  finding  tlie 
issue  with  regard  to  tbe  quality  of  tbe 
paper  in  favor  of  tbe  Atwaters.  Ninth. 
That  on  the  12th  day  of  September,  1890, 
the  said  Atwaters  brought  a  certain  ac- 
tion of  tort  against  Carmalt  and  the  6th- 
«rs,  ( which  is  the  suit  hereinbefore  men- 
tioned.) Tenth.  That  said  board,  on  tbe 
19th  day  of  September,  1890,  voted  to  re- 
tain counsel  and  defend  at  the  expense  of 
tbe  district  the  said  suit.  Eleventh.  That 
"in  taking  said  action  said  board  and  all 
of  the  members  thereof  had  either  personal 
knowledge  or  the  belief  that  the  defend- 
ants in  that  suit,  in  all  their  dealings  or 
refusals  to  deal  with  the  Messrs.  At- 
water,  had  acted  in  good  faith,  according 
to  their  best  Judgment  as  to  what  was 
for  the  best  interest  of  the  district  and 
their  duty  in  tbe  premises,  and  without 
nny  intent  to  do  wrong  or  injustice  to 
tbe  Messrs.  Atwater;  and  said  board  and 
the  members  thereof  believed  in  Kood 
faith  that  said  suit  bad  been  brought  by 
said  Atwaters  against  tbe  said  Carmait, 
O'Brien,  Adler,  and  Hewlett  in  their  capac- 
ity as  members  of  said  board  or  clerk 
thereof,  and  in  which  they  bad  no  pri- 
vate interest  or  concern. " 

Looking  at  the  answer  to  determine  its 
sufficiency,  the  first  thing  observed  is  that 
it  does  not  deny  any  of  tbe  allegations  In 
the  present  complaint ;  uor  does  it  deny 
any  of  the  matters  and  things  alleged  in 
tbe  complaint  of  the  Atwaters  against 
Carmalt  and  theotbers  therein  named;  nor 
does  It  aver  that  tbe  matters  and  thluKS 
set  forth  in  itself  arethesame  matters  and 
things  alleged  In  the  said  Atwaters'  com- 
plaint. For  the  purpose  of  tbe  present  in- 
quiry we  must  take  the  allegations  in  the 
present  complaint  as  well  as  those  in 
theAtwaters' complaint  to betrue.  Every 
material  allegation  in  any  pleading,  which 
to  not  denied  by  the  adverse  party,  must 
be  deemed  to  be  admitted,  unless  he  avers 
a  want  of  luiowledge,  etc.    Bules  under 


the  practice  act,  art.  4',  §  4.  Prima  facie 
the  acts,  matters,  and  things  charged  in 
the  Atwaters'  complaint  are  such-  as 
would  do  them  serious  injury,  and  for 
which  tbedefendants  therein  named  might 
Justly  be  subjected  in  damages.  It  seems 
to  us  to  be  too  plain  for  anything  but 
statement  that  the  school-district  of  the 
city  of  New  Haven  has  no  interest  In  injur- 
ing the  business  reputation  and  standing 
of  a  copartnersliip  of  its  citizens;  nor  is 
there  any  duty  authorized  by  law,  or  im- 
posed upon  any  of  its  officers  or  agents, 
to  engage  in  a  combination  for  sucb  pur- 
pose, or  to  make  charges  of  dishonesty 
and  cheating.  Any  attempt  to  use  the 
money  of  thf  district  to  defend  its  agents 
from  such  acts  wo)ild  seem  to  be  so  pal- 
pable a  misuse  of  it  that  tlie  court  would 
not  hesitate  to  interfere  by  way  of  an  in- 
junction. The  answer  we  are  now  consid- 
ering is  in  tbe  nature  of  a  plea  in  bar.  A 
plea  in  bar  is  one  that  undertakes  to  be 
a  conclusive  answer  to  the  entire  cause  of 
action.  It  follows  from  this  property 
that  in  general  it  must  eitber  deny  all  or 
some  essential  part  of  the  averments  of 
fact  in  the  complaint,  or  admitting  them 
to  be  true,  allege  new  facts  which  obviate 
or  repel  their  legal  effect.  In  the  first  case 
the  pleading  is  said  to  traverse  tbe  mat- 
ter in  the  complaint,  and  in  the  latter  to 
confess  and  avoid  it.  If  the  new  facts 
are  sucb  as  destroy  the  prima  facie  legal 
effect  of  the  facts  averred  in  tbecomplalnt, 
it  defeats  the  action. 

We  have  seen  that  there  are  no  denials 
in  the  answer.  We  are  to  Inquire,  then, 
whether  the  facts  in  it  are  such  as  de- 
stroy the  prima  facie  legal  effect  of  the 
matters  alleged  In  the  complaint;  that  is 
to  say,  does  tbe  answer  sbow  that  tbe 
acts  which  the  Atwaters'  complaint 
charges  said  Carmalt,  O'Brien,  Adler,  and 
Hewlett  with  doing,  and  which  are  ad- 
mitted by  the  pleadings  to  have  been 
done  by  them,  are  such  that  they  come 
within  the  rule  hereinbefore  stated  as  nec- 
essary to  Justify  the  expenditure  of  the 
money  of  tbe  school-district  in  their  de- 
■  fense?  If  it  does,  then  the  answer  is  suffi- 
cient, and  tbe  demurrer  was  properly 
overruled.  If  it  does  not,  then  the  de- 
murrer should  have  been  sustained.  We 
have  examined  tbe  answer  with  care, 
and  are  not  able  to  find  such  facts  In  it. 
Tbe  first  10  paragraphs  recite  certain 
things  done  by  the  said  Carmalt  and  the 
others,  and  certain  things  done  by  the 
board  of  education.  All  these  things  so 
stated  are  confessed  by  the  demurrer  to 
be  true.  But  they  are  all  consistent  with 
tbe  acts  and  things  charged  by  the  At- 
waters. Neither  the  truth  nor  the  legal 
character  of  any  of  the  matters  alleged 
by  tbe  Atwaters  is  changed  by  any  or  all 
the  things  so  stated.  The  eleventh  para- 
graph declares  tbe  knowledge  or  belief  of 
the  members  of  tbe  board  that  the  said 
Carmalt,  O'Brien,  Adler,  and  Hewlett  had 
acted  in  good  faith  in  what  they  did, 
and  the  belief  of  tbe  members  of  the 
board  that  It  was  tor  tbe  best  Interests 
of  tbe  district  not  to  deal  further  with 
tbe  Atwaters.  Tbe  whole  force  of  the 
paragraph  is  expended  on  the  belief  of  the 
members  of  tbe  board.    Itdoes  not  allege. 
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as  a  'tact,  that  Carmalt  and  the  others 
acted  in  good  (aith.  It  says  the  members 
of  the  board  believed  they  did  bo  act. 
The  fact  of  their  good  faith  is  one  thing. 
The  belief  of  the  members  of  the  board  in 
their  good  faith  la  quite  a  different  thing. 
Bat  If  their  good  faith  be  admitted,  thers 
is  nothing  in  the  answer  to  show  any 
duty  resting  on  them  to  do  what  they 
did ;  nor  anything  to  show  an  interest  in 
the  district  to  have  it  done. 

One  reason  of  demurrer  was  that  the 
answer  did  not  show  any  authority  In 
the  board  of  education  to  expend  the 
money  of  the  district  in  the  way  they  had 
voted  to  expend  it.  We  have  had  no  oc- 
cision  to  consider  this  question.  In  this 
case  it  made  no  difference,  because  we 
are  of  opinion  that  under  the  circumstan- 
ces as  here  presented  the  district  itself 
could  not  properly  assume  the  defense  of 
the  suit.  In  any  case  It  would  be  a  very 
grave  question  whether  a  municipal  cor- 
poration could  make  an  indemnity  to  one 
of  its  own  officers  in  any  other  way  than 
by  a  vote  in  a  meeting  duly  called  for  that- 
purpose.  There  is  error  in  the  judgment 
appealed  from,  and  it  Is  reversed.  The 
other  judges  concur. 

(60  Conn.  2B9)  ^— — 

Bates  v.  New  Tork  &  N.  E.  R.  Co. 

(Supreme  Court  of  Errors  of  ConnetM(mt. 
March  20,1891.) 

RuLBOAS  C0MPA.KIE8  —  Accident  at  Cbossiko     ' 

— HlQBWAT  8iaXAI.S — ^NEaLIQENCE. 

1.  In  an  action  for  injuries  at  a  railroad 
crossing  it  appeared  that  about  70  feet  north  of 
the  crossing  the  highway  was  level,  commanding 
a  view  of  the  track  west  for  nearly  a  mile. 
About  80  feet  north  the  highway  ascends,  and 
the  view  was  obstructed  by  a  wall  and  bank  up 
to  a  point  400  feei  north,  where  a  clear  view  is 
again  obtained.  Deceased  was  driving  down  the 
hill  from  the  north,  sitting  on  one  of  the  string- 
pieces  of  a  wood-rack  on  his  wagon,  and  in  that 
position  he  could  not  so  readily  see  the  track  or 
so  well  control  his  horse  as  from  the  raised  seat 
of  an  ordinary  wagon.  The  train,  approaching 
from  the  west,  was  not  in  sight  when  he  was  at 
the  point  400  feut  north.  He  was  at  the  level 
place  in  the  highway  when  he  first  saw  the  train, 
and  his  horse,  becoming  frightened,  and  notwith- 
standing his  efforts,  rushed  in  front  of  it,  and 
the  injury  ensued.  It  did  not  appear  that  he 
heard  the  whistle,  which  was  sounded  400  feet 
beyond  the  proper  place.  It  could  have  been 
heard,  bat  might  have  been  mistaken  for  a  signal 
for  a  crossing  further  west,  as  the  wind  was 
blowing  towards  the  engine.  BeJd,  he  was  not 
guilty  of  contributory  negligence. 

2.  Uen.  Bt  Conn,  i  8554,  requires  that  the 
bell  or  whistle  of  a  locomotive  shall  be  sounded 
within  80  rods  of  a  highway  crossing,  and  shall 
be  occasionally  sounded  until  the  crossing  is 
passed.  Held  that,  though  the  statute  is  iu  the 
alternative,  and  the  bell  was  continuously  rung 
until  the  crossing  was  reached,  the  sounding  of 
the  whistle  400  feet  l>eyond  the  80-rod  point,  ahd 
failuK  to  sound  it  afterwards,  was  negligence. 
ToBaANCB  and  Loomis,  JJ.,  dissenting. 

Appeal  from  superior  court,  Fairfield 
county;  F.  B.  Hall,  .Tudge. 

Action  by  Henry  L.  Bates,  administrator 
of  £.  H.  Bates,  against  the  New  York  & 
New  England  Railway  Company,  for  the 
death  of  plaintiff's  Intestate.  Trlttl  to  the 
court,  judgment  fur  plaintiff,  and  defend- 
ant appeals.     Affirmed. 

E.  D.  Bobbins,  for  appellant.  L.  D. 
Brewster  smd  B.  B.  Scott,  for  appellee. 


Cabpgnteb,  J.  This  is  an  action  for 
negligently  causing  the  death  of  the  plain- 
tiff's intestate.  The  defendant  suffered  a 
default,  and  was  heard  In  damages.  The 
superior  court  found  the  facts,  finding 
that  the  defendant  was  guilty  of  negli- 
gence, and  that  the  deceased  was  not 
guilty  of  contributory  negligence,  and  ren- 
dered judgment  for  the  plaintifl  for  sub- 
stantial damages.  The  defendant  ap- 
pealed. The  claim  Is  that  the  court  erred 
in  matters  of  law  in  respect  to  both  find- 
ings. 

1.  As  to  the  negllgrence  of  the  defendant. 
The  accident  occurred  on  the  defendant's 
railroad,  west  of  the  city  of  Danbury, 
where  a  highway  running  north  and 
sontb  crosses  tbe  railroad  at  nearly  right 
angles ;  the  train  going  east.  It  appears 
that  there  is  a  whistling-post  between  70 
and  80  rods  west  of  the  crossing ;  that  the 
whistle  was  not  blown,  as  was  usually 
done,  at  the  post,  or  at  any  point'  be- 
tween that  and  the  crossing;  and  that  It 
was  blown  at  a  point  some  400  feet  fur- 
ther from  the  crossing.  On  that  ground 
alone  the  court  found  negligence.  The 
statute  (Gen.  St.  §  3554)  provides  that 
" every  person  controlling  the  motions  of 
any  engine  upon  any  railroad  shall  com- 
mence sounding  the  bell  or  steam-whistle 
attached  to  such  engine  when  such  ensine 
shall  be  approaching,  and  within  eighty 
rods  of,  the  place  where  said  railroad 
crosses  any  highway  at  grade,  and  keep 
such  bell  or  whistle  occasionally  sounding 
until  such  engine  has  crossed  such  high- 
way." The  practical  Interpretation  of 
this  statute  is  to  sound  the  whistle  when 
within  80  rods  of  the  crossing,  and  to  ring 
the  bell  until  after  passing  the  crossing. 
The  language  of  the  statute  is  in  the  alter- 
native, and  it  will  be  literally  complied 
with  if  either  is  done  to  the  exclusion  of 
the  other;  but  in  a  matter  of  this  Impor- 
tance, where  the  highest  degree  of  diligence 
may  justly  be  required  of  railroad  com- 
panies to  protect  life  at  crossings,  a  strict- 
ly literal  compliance  with  the  statute  Is 
not  always  enough,  especially  when  It  is 
apparent  that  such  compliance  may  be  In- 
effectual. There  are  times  when  statutes 
should  be  compiled  with  according  to  their 
spirit  and  intent.  Particularly  is  that  so 
when  the  duty  which  the  statute  is  de- 
slgne.d  to  enforce  does  notoriginateln  and 
is  not  measured  by  the  statute.  Here  is  a 
duty  which  exists  atcomnion  law.  It  has 
its  origin  in  the  humane  instlucts  of  the 
race.  Obviously  the  statute  was  not  de- 
signed to  define  and  limit  the  duty  of  rail- 
road companies.  They  cannot  do  less 
than  thestatnterequlres.  There  aretimes 
and  occasions  when  they  may  properly  be 
required  to  do  more.  If  both  the  whistle 
and  bell  would  be  more  effective,  tbe 
statute  ought  not  to  be  so  construed  as 
to  prevent  their  use  from  being  required. 
Inasmuch  as  both  are  at  hand  ready  for 
instant  use,  there  can  be  no  hardship  in 
requiring  "both.  And  so  this  court  was 
fully  justified  in  saying  on  this  subject 
"that  an  omission  to  sonnd  the  whistle, 
except  at  a  place  where  the  railroad  com- 
missioners had  authorized  the  whistle  to 
be  omitted,  even  If  tbe  bell  was  rung, 
would  undoubtedly  he  r^arded  as  negli- 
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sence. "  Bailey  v.  Ballroad  Co.,  66  Conn. 
444,  16  Atl.  Rep.  234.  It  cannot  be  said 
that  this  is  technically  negligence,  but 
'Without  damage:  for  it  cannot  be  known 
that  the  oraisBion  to  sound  the  whistle 
at  the  post  was  not  the  cause  of  the  acci- 
dent. Obviously  it  might  have  been.  And 
the  court  was  justified  in  finding  negli- 
j;ence.  The  -wind  was  blowing  Irom  the 
east,  ao  that  its  tendency  was  to  carry 
the  sound  from  the  deceased.  It  does  not 
appear  whether  he  heard  it  or  not.  Per- 
haps there  is  some  presumption  that  he 
did  not;  otherwise  effectual  measures 
would  have  been  taken  to  prevent  the  ac- 
cident. Perhaps,  also,  if  be  did  hear  it, 
the  sound  was  so  indistinct  as  to  justify 
the  sut^gestiou-of  the  court  that  bemlgbt 
reasonably  have  believed  that  it  was  for 
another  crossing  nearly  a  mile  west. 
Who,  then,  can  say  that  if  the  whistle 
had  been  sounded  at  a  point  some  four  or 
five  hundred  feet  nearer  the  crossing  the 
accident  would  not  have  been  prevented? 
From  what  has  been  said  it  will  be  readi- 
ly Inferred  that  we  are  not  prepared  to 
assent  to  the  reasoning  of  the  defendant's 
counsel  that  the  sounding  of  the  whistle 
some  1,700  feet  from  the  crossing,  30  sec- 
onds away,  was  better  for  the  deceased 
than  It  would  have  been  at  the  post,  1,300 
feet  and  23  seconds  away.  A  danger  sig- 
nal,giving  23  seconds  of  time,  if  heard  and 
heeded,  is  better  than  one  giving  30  sec- 
onds, if  not  heard,  or,  U  heard,  mistaken 
for  something  else. 

2.  Contributory  negligence.  The  facts 
bearing  upon  this  part  of  the  case  are 
foand  as  follows:  "The  engineer,  who  sat 
on  the  right-hand  side  of  the  locomotive, 
did  not  see  the  deceased.  The  fireman 
first  saw  the  deceased  when  the  latter  was 
within  about  fifty  feet  of  the  crossing,  and 
was  endeavoring  to  stop  his  horse.  The 
fireman  immediately  called  out  to  the  en- 
gineer, but  it  was  then  too  late  to  avert 
the  accident.  The  crossing  in  question  is 
at  right  angles  to  the  track.  Immediate- 
ly adjacent  to  the  track  on  the  north  is  a 
lirldge  over  a  stream  about  ten  feet  wide. 
For  a  distance  of  about  seventy  feet  north 
of  the  bridge  the  highway  is  substantially 
level,  and  commands  a  view  of  the  rail- 
road track  to  the  west  for  nearly  a  mile, 
for  which  distance  the  track  is  substan- 
tially straight.  •  •  •  Ooiug  north 
from  a  point  about  eighty  feet  north  of 
the  track,  the  highway  ascends,  and  the 
view  of  the  track  from  the  road  is  ob- 
structed by  a  stone-wall  and  bank  and  by 
the  trees  up  to  a  point  three  or  four  hun- 
dred feet  north  of  the  track,  where  again 
a  clear  view  of  the  track  at  the  west  is  ob- 
tained. Upon  the  day  in  question  the 
plaintiff's  intestate  was  driving  down  the 
hill  from  the  north.  He  was  a  careful 
driver,  was  driving  a  gentle  horse,  and 
was  sitting  upon  one  of  the  string-pieces 
of  n  wood-rack  upon  his  wagon.  »  •  • 
The  wood-rack  consisted  of  two  poles  or 
sti-ing-pleces  runnlug  lengthwise  of  the 
wagon  and  resting  upon  the  bolsters,  and 
connected  with  cross-pieces,  and  having 
upright  stakes  for  holding  wood,  and  is 
eimilar  to  that  ordinarily  used  by  farmers 
In  drawing  wood.  Sitting,  in  so  low  a 
position,  one  could  not,  In  passing  along 


that  part  of  the  road  where  the  view  of 
the  track  is  obstructed  by  the  wall  and 
bank,  so  easily  obtain  a  view  of  the  track 
as  when  seated  npon  the  raised  seat  of  ap 
ordinary  wagon,  nor  could  one  seated  as 
the  deceased  was  so  easily  control  his 
horse  when  frightened  as  when  sitting 
npon  an  ordinary  wagon-seat.  When  the 
deceased  was  at  the  point  bekire  described 
on  the  hill,  three  or  four  hundred  feet 
north  of  the  track,  the  train  was  not  In 
sight.  Whether  or  not, after  passing  that 
point,  and  while  the  track  was  not  in 
sight,  he  heard  the  whistle  for  the  cross- 
ing, did  not  appear.  The  whistle,  as 
blown  tor  this  crossing,  could  have  been 
heard  on  that  day  by  a  person  on  the 
highway,  and  as  far  from  the  engine  as 
the  deceased  was  at  the  time  the  signal 
was  blown.  The  wind  at  this  time  was 
blowing  from  the  east.  If  the  deceased 
beard  the  signal  blown  for  this  crossing. 
It  would  have  been  reasonable  for  him  to 
have  believed  thatlt  was  not  for  the  cross- 
ing over  which  he  was  to  pass,  but  for  the 
next  crossing,  nearly  a  mile  west  of  this 
crossing.  When  the  deceased  reached  the 
level  space  at  the  foot  of  the  hill,  and  saw 
the  near  approaching  train,  his  horse  be- 
came frightened  and  unmanageable,  and 
ran  towards  the  track.  The  deceased 
made  every  endeavor  to  stop  his  horse, 
and  nearly  succeeded  In  doing  so  at  a 
point  very  near  the  track,  when  the  horse, 
frightened  by  the  engine,  sprang  in  front 
of  the  engine,  and  the  deceased  was  struck 
and  killed. " 

Evidently  the  question  of  contributory 
negligence  is  mainly  a  question  of  fact. 
It  Is  difficult  to  see  in  the  record  any  legal 
question  in  this  branch  of  the  case.  We 
may  say,  generally,  that  the  law  requires 
every  one  to  use  ordinary  care  to  avoid 
danger  at  a  railroad  crossing.  What  will 
be  ordinary  care  depends  upon  the  de- 
gree of  danger.  For  a  man  in  the  perilous 
condition  in  which  the  deceased  was 
placed,  nothing  less  than  every  possible 
effort  to  avert  an  accident  will  amount  to. 
ordinary  care,  making  due  allowance,  of 
course,  for  excitement,  misjudging,  etc. 
So  far  as  we  can  judge  from  the  facts  stat- 
ed, there  is  no  reason  to  suppose  that  the 
deceased  did  not  come  up  even  to  this 
standard ;  at  least,  we  see  no  fact  in  the 
case  which,  when  carefully  considered,  is 
Inconsistent  with  this  degree  of  care.  Neg- 
ligence, if  any  existed,  was  in  permitting 
himself  to  be  placed  in  that  position.  It 
may  have  existed,  but  its  existence  Is  not 
so  clear  as  to  justify  us  in  sayiug,  as  mat- 
ter of  law,  that  it  existed.  Let  us  briefly 
notice  the  claims  of  the  defendant's  coun- 
sel. The  first  suggestion  is  that  it  is  an 
unusual  occurrence,  and  "  that  the  reason 
of  Its  happening  lay  in  the  fact  that  the 
driver  was  so  seated  as  to  have  no  con- 
trol of  his  horse. "  This  assumes  that  us- 
ing such  a  wagon,  seated  in  the  manner 
described,  was  negligence  per  se.  Maul-' 
testly  this  cannot  be  so.  The  slgniflcahce 
of  this  fact  must  depend  largely  upon  the 
attending  circumstances  related  to  and 
bearing  upon  this  question.  He  was  in 
the  business  of  hauling  wood.  He  used 
such  a  vehicle  as  was  ordinarily  used  for 
that  purpose.    He  was  as  conveniently 
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Beated  as  others  in  ths  same  baslness 
were.  He  had  a  gentle  horse.  The  train 
was  an  extra  one.  closely  following  a  reg- 
ular passenger  train.  We  may  suppose 
that  he  had  the  latter  in  mind,  but  not 
the  former ;  and  we  cannot  asenme  that 
he  had  any  knowledge  of  tlie  approaching 
train  until  about  the  time  he  was  3een  by 
the  flreman  (trying  to  control  his  horse. 
Upon  these  facts  it  is  quite  clear  that  the 
question,  was  it  reasonable  for  him  to 
use  such  a  vehicle  in  the  manner  he  did? 
was  a  question  of  fact.  Perhaps  most 
men  would  have  come  to  the  same  conclu- 
sion that  the  trial  judge  did.  But,  how- 
ever this  may  be,  we  cannot  say  that  the 
Judge  committed  a  legal  error  in  the  con- 
clusion to  which  he  came.  Again,  counsel 
say:  "As  soon  as  Mr.  Bates  knew  the 
train  was  coming,  it  was  his  plain  duty  to 
stay  where  he  was,  or  at  least  to  take  his 
horse  by  the  head  If  he  approached  nearer. 
He  did  neither  of  these  things.  After  he 
passed  the  stone- wall,  which  hid  the  view 
from  bis  low  seat,  and  saw  the  engine 
coming,  he  drove  on  some  thirty  feet  to- 
wards the  track,  and  got  within  fifty  feet 
of  it,  yet  continued  to  Sit  in  the  same  awk- 
ward position,  in  which  he  could  have  no 
pull  on  the  reins,  and  could  exercise  no 
proper  control  of  his  horse. "  How  do  we 
know  when  Mr.  Bates  first  saw  the  train 
coming?  How  do  we  know  that  it  was 
in  bis  power  to  change  his  position,  so  as 
to  get  better  control  of  his  horse?  Un- 
fortunately the  record  does  not  answer 
these  questions.  In  the  next  place,  it  is 
said  that  "the  engineer's  whistle  gave  the 
deceased  half  a  minute's  warning. "  That 
is  inconsistent  with  the  record,  for  that 
leaves  It  uncertain  whether  be  heard  it. 
Lastly,  it  is  said  that  be  was  guilty  of 
negligence  if  he  did  not,  an  he  drew  near 
to  the  crossing,  stop  and  listen  for  a  train. 
Of  the  facts  relating  to  this  suggestion  we 
know  but  little.  The  trial  judge  had  a 
much  better  opportunity  to  Judge  of  that 
matter  than  we  have.  As  he  has  not 
.  found  negligence,  we  cannot.  There  is  no 
error  in  uie  Jndsment  appealed  from. 

Andrews,  C.  J.,  and  Sbtmodr,  J.,  con- 
curred. 

Torrance,  J.,  {diasenting.)  The  trial 
court,  after  baving  found  certain  facts 
bearing  upon  the  question  of  the  negli- 
gence of  the  defendant  and  the  contrib- 
utory negligence  of  the  deceased,  expressly 
finds  that  the  deceased  was  not  guilty  of 
contributory  negligence,  and  that  the  ac- 
cident "was  caused  by  the  defendant's 
negligence  in  baving  failed  to  blow  the 
whistle  within  eighty  rods  of  the  cross- 
ing. "  In  the  opinion  of  the  majority  of 
this  court  the  finding  as  to  the  absence  of 
contributory  negligence  on  the  part  of  the 
deceased  is  regarded  as  a  conclusion  of 
tact,  which  this  court  cannot  review,  and 
in  that  opinion  I  concur.  In  that  opinion 
this  view  is  also  taken  of  the  finding  as 
to  the  negligence  of  the  defendant,  and 
from  this  I  dissent.  The  conclusion  of  the 
trial  court  as  to  contributory  negligence 
Is  based  upon  a  number  of  tacts  of  such  a 
nature  that,  with  regard  to  the  question 
of  what  a  prudent  man  would  or  would 


not  do  thereunder,  the  taw  can  lay  down 
no  at>eclflc  rule  In  advance.  It  can  only 
say  to  all  persona:  "You  must  act  as  a 
prudent  man  would  act  under  the  like  cir- 
cumstances."  It  cannot  inform  us  what 
a  prudent  man  ought  to  do  or  refrain 
from  doing  under  all  or  any  given  circum- 
stances. In  most  cases  involving  the 
question  of  negligence  it  cannot  in  ad- 
vance tell  what  its  ideal  prudent  roan 
ought  or  ought  not  to  do.  It  contents 
itself  with  warning  the  trier  that  the 
standard  he  adopts  ought  to  be  that  of 
the  prudent  man,  but  It  leaves  the  trier  to 
say  what  that  standard  is.  Now,  this 
precept  to  act  as  a  prudent  man  acts  can 
hardly  be  cajled  a  rule,  guide,  or  measure 
of  conduct,  in  any  Just  sense  of  those 
terms.  It  is  as  vague  as  au  exhortation 
to  do  the  best  you  can  under  the  circum- 
stances. But  it  is  from  the  nature  of  the 
case  the  best  the  law  can  do.  In  most 
cases  of  negligence,  therefore,  where,  as  is 
usual,  the  facts  bearing  upon  that  ques- 
tion are  numerous,  complicated,  and 
peculiar  to  the  specific  case,  the  law  nec- 
essarily leaves  to  the  trier  not  only  the 
questiim  what  did  the  defendant  do  or 
omit  to  do?  but  the  further  question  also, 
what  is  the  standard  or  measure  by  which 
his  liability  for  his  acts  or  omissions  in  a 
given  case  shall  be  determined ?  "When 
the  judge  decides  that  a  want  of  due  care- 
is  not  shown,  he  necessarily  fixes  in  his 
own  mind  the  standard  of  ordinary  pru- 
dence, and,  measuring  the  plaintiff's  con- 
duct by  that,  turns  him  out  of  court,  upon 
his  opinion  of  what  a  reasonably  prudent 
man  ought  to  have  done  under  the  cir> 
cumstances.  He  thus  makes  his  own 
opinion  of  what  would  be  generally  re- 
garded as  prudence  a  definite  rule  of  law."' 
Railroad  Co.  v.  Van  Stelnburg,  17  Mich. 
99.  This  Is  precisely  what  the  law  in  most 
cases  must  leave  to  the  trier,  whether  such 
trier  be  one  man,  as  Under  our  practice  hti 
may  be,  or  a  jury  of  twelve  men.  The 
question  of  contributory  negligence  in  the 
case  at  bar  Is  clearly  one  of  this  character, 
to  be  determined  by  the  trier,  and  his  de- 
termination as  such  is  as  conclusive  upon 
this  court  as  the  verdict  of  a  Jury  would 
be  in  like  circumstances. 

But  with  regard  to  the  question  of  the- 
negligeni-e  of  the  defendant,  the  case  on 
the  finding  is  widely  different.  It  must 
be  borne  in  mind  that  the  conclusion  of 
the  trial  court  in  this  case  as  to  the  negli- 
gence of  the  defendant  Is  based  solely  upon 
one  fact,  namely,  failure  to  sound  the 
whistle  within  the  80-rod  limit.  It  is  true 
that  other  facts  are  found,  but  the  conclu- 
sion aforesaid  does  not  profess  to  be,  and 
is  not,  based  upon  them.  The  train  was 
properly  manned.  It  was  running  at  a 
lawful  rate  of  speed,  on  a  road  and  at  a. 
time  where  and  when  the  defendant  bad 
a  riarht  to  run  it.  It  Is  not  found  or  sug- 
gested that  the  engineer  and  other  serv- 
ants of  the  defendant  on  this  train  were 
inattentive  or  careless  in  any  respect 
whatever,  save  in  this,  of  sounding  the 
whistle.  No  other  fact  Is  found  or  sug- 
gested which  shows  or  tends  to  show  any 
want  of  care  or  attention  to  duty  on  the 
part  of  the  defendant,  save  in  the  one 
particular    before  mentioned.     Bad  the 
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\«>hi8tle  been  Bounded  within  the  80-rod 
limit,  all  the  other  lacts  in  tbecaae remain- 
ing as  the  court  finds  them,  the  trial  court 
would  undoubtedly  have  found  no  negli- 
Sence.  Itis  not  found  that  no  signal  was 
Sriven  by  the  whistle,  or  that  it  could  not 
be  heard,  and  heard  distinctly,  at  the 
cruBsinR,  and  along  the  highway  near  the 
crossing ;  nor  is  the  finding  based  on  any 
such  state  of  facts.  It  is  expressly  found 
tbat  the  whistle  could  be  so  heard,  and 
that  the  bell  was  continuously  rung.  The 
belief  of  the  deceased  tbat  the  whistle  was 
sounded  at  a  greater  distance  than  it  in 
fact  was  sounded,  11  he  had  any  such  be- 
lief, and  the  other  facts  found,  bad  a  bear- 
ing on  the  question  of  contributory  negli- 
gence perbaps;  but  the  conclusion  in  ques- 
tion is  not  based  upon  any  of  those  facta. 
If  the  whistle  had  been  blown  within  the 
80-rod  limit  the  trial  court  would  have 
found  no  negligence,  notwithstanding  the 
existence  of  all  these  other  facts.  It  may 
be  thought,  however,  tbat  the  further 
finding  of  the  court,  that  a  "due  regard 
tor  the  safety  of  persons  passing  said  high- 
way towards  and  over  said  crossing  re- 
quires tbat  the  engine  whistle  upon  ap- 
proaching trains  be  blown  within  eighty 
rods  of  said  crossing, "  is  a  finding  of  fact 
bearing  upon  the  conclusion  of  negligence. 
To  ua.v  that  public  safety  requires  the 
whistle  to  be  sounded  within  the  80-rod 
limit  is  but  another  way  of  saying  tbat 
the  law  requires  this  to  be  done.  Even 
if  public  safety  did  require  it,  the  defend- 
ant was  not  liable  for  not  doing  what 
public  safety  required,  unless  it  failed  to 
perform  some  duty  which  the  law  Im- 
po«ed  upon  it.  So  tbat.  after  all,  the  de- 
cisive question  In  the  ca«e  was:  Does  the 
law  require  that  the  whistle  be  blown  pre- 
cisely within  the  80-rod  limit,  and  not  dse- 
whera,  on  penalty  of  being  found  negli- 
gent?— and  this,  of  course,  is  a  question 
of  law,  and  not  of  fact.  Similar  findings 
in  other  cases  have  been  so  construed  by 
this  court,  and  have  been  reviewed  and  set 
aside.  In  Bailey  v.  Railroad  Co.,  &6  Conn. 
444, 16  Atl.  Rep.  284,  the  trial  court  found 
"that  reasonable  care  by  the  defendant, 
under  ttae  circumstances,  required  It  to 
have  given  a  signal  by  whistle  or  otherwise 
eighty  rods  from  the  crossing,  and  to  have 
occasionally  rung  its  bell,  and  not  blown 
its  whistle,  along  the  line  of  the  parallel 
highway,  until  the  crossing  was  reached ; " 
but  this  court  found  no  difBonlty  in  hold- 
ing this  to  be  a  conclusion  of  law  which  it 
could  and  did  review.  So  in  Beardaley  v. 
aty  of  Hartford.  60  Conn.  529,  the  trial 
court  found  that  travel  along  tbe  sidewalk 
in  question  was  endangered  by  the  base- 
ment opening,  and  that  public  safety  re- 
qolred  the  city  to  Inclose  It;  yet  this  court 
reviewed  and  set  aside  that  conclusion. 
Tbe  findings  in  tbe  two  last-named  cases 
seem  to  be  quite  as  strong  in  this  respect 
as  the  one  in  tbe  present  case.  Other 
cases  to  the  same  point  might  be  cited. 
The  conclusion  of  tbe  trial  court,  therefore. 
In  the  case  at  bar,  on  tbe  question  of  neg- 
ligence, seems  to  be  based  entirely  u])on 
the  failnre  to  blow  tbe  whistle  within 
tbe  limits  prescribed  by  the  statute. 
Now,  whenever  the  liability  of  a  defend- 
ant depends  upon  the  doing  or  failure  to 


do  some  one  specific  act,  as  In  this  case, 
and  the  trier  finds  the  existence  of  such 
act  or  omission,  his  conclusion  as  to  thia 
existence  thereof  is  final,  but  his  finding 
of  liability  therefrom  depends  upon  wheth- 
er in  so  doing  or  omitting  to  do  the  de- 
fendant violated  any  duty,  and  tbat  is 
always  a  question  of  law. 

In  Gallagher  v.  Railroad  Co.,  67  Conn. 
443, 18  Atl.  Rep.  786,  the  trial  court  made 
a  finding  of  facts,  and  expressly  found 
tbat  tbe  defendant  was  negligent;  but 
this  court  reviewed  that  conclusion,  and 
came  to  an  opposite  one.  In  regard  to  the 
finding  of  negligence  in  that  case,  this 
court  said:  "It  is  predicated  entirely  up- 
on the  want  of  a  fence  between  the  two 
railroads.  Upon  this  part  of  the  case  the 
decisive  question  is  whether  it  was  the  du- 
ty of  the  defendant  to  erect  such  a  fence, 
and  this  is  a  question  of  law."  In  Will- 
lams  V.  Town  of  Clinton,  28  Conn.  264,  it 
is  said:  "Tbe  opinion  of  the  court  may 
properly  enough  be  taken  when  the  case 
turns  upon  the  legal  effect  of  a  single 
fact. "  In  Beardsley  v.  City  of  Hartford, 
before  cited,  the  trial  court  found  the 
facts,  and  expressly  found  negligence  on 
the  part  of  the  city  in  not  fencing  tbebcwe- 
ment  opening,  and  no  contributory  negll- 
gence  on  the  part  of  ttae  plaintiff;  yet  this 
court  reviewed  that  conclusion  of  negli- 
gence, and  held  that  it  depended  upon  the 
further  question  whether  any  duty  rested 
upon  tbe  city  to  fence  the  opening,  and 
tbat  was  a  question  of  law.  In  Bailey  y. 
Railroad  Co.,  supra,  ttae  trial  court  made 
a  finding  of  facts,  and  further  found  that 
in  not  sounding  its  whistle  80  rods  from 
the  grade  crossing,  and  in  first  sounding 
It  where  it  was  sounded,  the  defendant 
was  gnllty  of  negligence.  This  court, 
however,  reviewed  that  conclusion,  and 
held  that  in  doing  what  it  did,  under  tbe 
circumstances  stated,  the  defendant  was 
not  gnllty  of  negligence.  The  case  at  bar, 
npon  the  point  now  In  question,  comes,  I 
think,  within  the  principle  of  the  cases 
cited.  Suppose  the  trial  court,  finding  all 
the  other  facts  in  the  case  Just  as  it  has 
done,  had  found  .that  the  whistle  was 
sounded  at  tbe  whistling-post,  within  tbe 
80  rods,  and  then  had  found  that  the  acci- 
dent was  caused  by  the  negligence  of  the 
defendant  In  falling  to  blow  tbe  whistle 
within  40  rods  of  the  crossing,  can  there 
be  any  doubt  that  this  court  could  review 
such  a  conclusion  ?  And  if  anotber  trier, 
on  a  similar  state  of  facts,  holds  tbe  de- 
fendant liable  for  not  blowing  tbe  whistle 
at  90  rods,  is  this  court  prepared  to  say 
it  cannot  review  that  conclusion?  Upon 
principle  as  well  as  upon  autbority,  there- 
fore, I  think  the  conclusion  of  the  trial 
court  upon  the  question  of  the  negligence 
of  the  defendant  is  one  which  this  court 
can  review. 

The  question,  then,  is,  did  tbe  court  be- 
low adopt  tbe  correct  rule  as  to  the  duty 
resting  upon  the  defendant?  Unless  this 
conrt  is  prepared  to  hold  that  the  statu- 
tory duty  to  blow  the  whistle  within  the 
80-rod  limit  is  imperative  under  any  and 
all  circamstances,  then  it  seems  to  me  the 
trial  court  did  not  adopt  the  true  rale. 
In  Bailey  v.  Railroad  Co.,  before  cited,  this 
court  said:  "The  statute  (Oen.  St.  S  3564) 
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directs  that  the  engineer  of  every  train 
Bball,  within  eighty  rods  of  any  grade 
croBBlng,  Boand  the  whittle  or  ring  the 
bell.  ThlB  is  required  that  all  persons  who 
are  about  to  cross  the  track  at  the  grade 
crosBinK  may  have  notice  that  the  train  Is 
coming.  Obviously  such  notice  should  be 
given  at  such  place  and  by  Buch  means  a» 
will  be  most  likely  to  accomplish  the  ob- 
ject which  the  statute  had  in  view.  •  ♦  * 
if  by  reason  of  curves  In  the  railroad,  or 
by  reason  of  high  blatfs  on  either  side, 
the  signal,  when  given  at  the  distance  of 
eighty  rods  from  the  crossing,  is  not  like- 
ly to  be  beard  by  persons  near  the  cross- 
ing, but  when  given  at  a  distance  of  forty- 
five  rods  is  certain  to  be  heard  by  such 
persons,  'then  by  every  rule  ol  good  sense 
the  signal,  if  to  be  given  but  once,  should 
be  g^lven  at  the  latter  distance,  and  not  at 
the  former.  To  argue  the  other  way  is  a 
plain  '  sticking  in  the  bark.' "  The  major- 
ity opinion  in  the  present  case  seems  to 
take  the  same  view  o(  the  law.  This, 
then,  is  the  rule  of  law  as  held  by  this 
court,  namely,  that  it  was  the  duty  of  the 
defendant  In  the  case  at  bar  to  sound  the 
whistle  at  such  place  as  would  under  all 
the  then  existing  circumstances  be  most 
likely  to  give  ample  notice  of  the  approach 
of  the  train  to  all  who  were  about  to  use 
the  crossing.  Now,  apply  this  rule  to 
the  facts  in  this  case.  The  train  was  run- 
ning at  the  rate  of  40  miles  an  hour.  The 
whistle  signal  was  blown  when  the  train 
was  distant  from  the  80-rod  limit  about 
400  feet.  The  bell  was  rung  thence  contin- 
uously till  the  train  passed  the  crossing. 
While  the  whistle  was  sounding  the  two 
long  and  two  short  blasts,  the  train  must 
have  passed  over  a  quite  considerable  part 
of  the  400  feet.  The  signal  was  loud 
enough  to  be  plainly  heard  at  the  crossing, 
and  along  the  highway  where  the  deceased 
was  driving.  The  train  passed  over  the 
space  between  the  crossing  and  the  point 
where  it  first  began  to  Bound  the  signal 
in  about  30  seconds.  It  passed  over  the 
distance  between  the  whistling-post  and 
the  crostting  In  about  23  seconds.  In 
blowing  the  whistle  where  it  was  blown, 

gersons  on  the  highway  near  the  crossing 
ad  notice  of  the  approaching  danger 
some  six  or  seven  seconds  earlier  than  they 
would  have  had  if  it  had  been  blown  at 
the  whistling-post.  Surely  with  an  ad- 
verse wind  and  this  high  rate  of  speed,  a 
warning  of  30  seconds  rather  than  23  sec- 
onds is  evidence  of  attention  and  care 
rather  than  of  negligence.  Adopting  the 
language  of  thecourt  In  Bailey  v.  Railroad 
Co.,  supra,  "to  call  such  an  act,  when  done 
in  such  a  manner,  negligent,  seems  a  mia- 
application  of  terms. "  Under  the  rule  laid 
down  by  this  court  the  defendant  was 
clearly  not  negligent.  Under  the  rule  laid 
down  by  the  trial  court  the  defendant  was 
negligent,  and  would  have  been  negligent 
if  It  had  blown  the  whistle  at  any  point 
outside  of  the  80-rod  limit,  however  near, 
without  regard  to  the  speed  of  the  train, 
the  condition  of  the  weather,  or  any  oth- 
er circumstance  whatever.  The  case  at 
bar  is  "a  sad  case,  and  appeals  powerful- 
ly to  one's  sympathy,  but  we  must  not  al- 
low it  to  become  an  occasion  of  inja.<itice. 
The  defendant  is  entitled  to  have  the  law 


fairly  and  impartially  administered." 
Nolan  y.  Railroad  Co.,  53  Conn.  476,  4  Atl. 
Rep.  106.  In  holding  the  defendant  liable 
for  full  damages,  I  think  the  trial  court 
committed  an  error  in  law,  and  that  the 
judgment  should  be  reversed. 

LooMiB,  J.,  concurred  in  this  opinion. 


(U  Conn.  22» 

State  t.  Turnbr. 

(Simreme  Court  of  Errors  of  ConnecHouL 
March  20, 1891.) 

CBIHINAL  TBB8P1S8 — EVIDBKTCB. 

1.  Gen.  St.  Conn.  %  1454,  provides  that  every 
person  who  shall  enter  upon  the  inclosed  land 
of  another,  without  the  permission  of  the  owner 
thereof,  for  the  purpose  of  fishing,  etc.,  shall  be 
fined.  Held,  in  a  prosecution  by  a  Krand  juror 
for  a  violation  of  such  statute,  that  the  knowl- 
edge of  defendant  that  his  act  was  unlawful  is 
immaterial,  and  evidence  thereof  will  be  ex- 
cluded. 

2.  Evidence  that  sl^na  forbidding  fishing  had 
been  posted  upon  adjoining  land  by  a  fishing  club, 
which  had  no  control  thereof,  introduced  to  show 
that  defendant  believed  the  signs  upon  the  land 
in  question  to  be  also  Invalid,  was  immaterial. 

8.  The  fact  that  the  complaint  was  not  pros- 
ecuted by  the  owner  of  the  land  on  which  the  al- 
leged offense  occurred  is  immaterial. 

Appeal  from  court  of  common  pleas, 
Fairfield  county;  Walsh,  Judge. 

Appeal  of  George  H.  Turner  from  a  con- 
viction of  violating  the  fishing  laWs. 
Affirmed. 

D.  B.  Lockwood,  for  appellant.  W.  B. 
Olorer  and  J.  C.  Cbawberltn,  for  the  State. 

Andrkwb,  C.  J.  The  defendant  wan 
prosecuted  before  a  justice  of  the  peace  in 
the  town  of  Newtown  upon  a  grand  Jaror's 
complaint,  charging  that  "on  the  4th  day 
of  April,  1890,  at  said  Newtown,  the  de- 
fendant with  force  and  arms  did  enter  up- 
on the  inclosed  lands  of  John  B.  Peck,  of 
said  Newtown,  at  and  near  the  Deep  Hol- 
low bridge  over  the  Potatuck  brook,  so 
called.  In  said  town,  without  the  permis- 
sion of  said  Peck,  for  the  purpose  of  fish- 
ing In  said  Potatnck  brook,  which  flows 
on  .the  land  of  said  Peck  at  that  point; 
against  the  peace  and  contrary  to  the 
statute  in  such  case  made  and  provided;" 
and  he  was  convicted.  Section  14&1  of  the 
General  Statutes,  upon  which  the  com- 
plaint was  brought,  so  far  as  It  relates  to' 
fishlug,  is  that  "every  person  •  •  • 
who  shall  enter  upon  the  inclosed  land  of 
another,  without  the  permission  of  tho 
owner,  occupant,  or  person  in  charge 
thereof,  for  the  purpose  of  hunting,  trap- 
ping, or  fishing,  taking  or  destroying  the 
nests  of  birds,  or  gathering  nuts,  fruits, . 
or  berries,  shall  be  fined,"  etc.  The  de-j 
fendant  appealed  from  the  justice  court\ 
to  the  criminal  court  of  common  pleas  In 
Fairfield  county,  and  was  there  tried  up-, 
on  the  same  complaint,  and  on  bis  plea  ofi 
not  guilty,  by  a  jury,  and  was  again  found! 
guilty,  and  was  sentenced  to  pay  a  fine.f 
He  now  appeals  to  this  court. 

Upon  the  trial  before  the  jury  the  de 
fendant  offered  evidence  tending  to  sbo^ 
that  the  complaint  was  not  brought  anc 
prosecuted  at  the  request  of  the  owner  < 
the  land  over  which  said  brook  flows,  an^ 
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claimed  that  there  could  be  no  conviction 
under  the  statute  nnlesB  the  proceedtnes 
were  commenced  at  the  request  of  the 
owner  of  the  land.  This  testimony  was 
rif^htly  ruled  out.  The  authority  of  a 
grand  Juror  to  prosecute  for  crimes  Is  flxed 
by  law.  It  Is  not  controlled  or  limited  by 
the  wishes  of  any  person  who  may  have 
been  affected  by  the  crime.  The  evidence 
offered  by  the  defendant  in  respect  to  signs 
on  land  adjoining  the  land  of  Mr.  Peck, 
that  in  respect  to  the  putting  of  trout  fry 
Into  the  brook,  and  that  in  respect  to  the 
Bod  &  Reel  Club,  was  all  properly  exclud- 
ed. It  was  all  immaterial.  It  did  not 
prove  or  disprove  any  material  fact.  It 
did  not  prore  or  tend  to  prove  that  the 
defendant  did  not  enter  the  Inclosed  land 
of  another  for  the  purpose  of  fishing  with- 
out having  the  consent  of  the  owner. 

The  real  question  In  the  case  arises  un- 
der the  defendant's  fifth  and  sixth  reasons 
of  appeal.  The  defendant  had  claimed 
that  he  had  the  right  to  show  that  he  did 
not  knowingly  and  unlawfully  enter  upon 
the  land  of  Mr.  Peck  for  the  purpose  of 
fishing,  and  that  if  he  bad  made  any  such 
entry  it  was  by  accident  and  mistake,  and 
that  therefore  he  could  not  be  convicted. 
Upon  this  part  of  the  case  the  court 
charged  the  jury  as  follows:  "I  believe 
that  tbernle  is  well  established  that  where 
the  prohibition  imposed  by  law,  or  the 
punishment  prescribed,  depends  upon  an 
act  being  done  wflb  knowledge  or  with 
evil  intent,  there  must  be  evidence  of  such 
knowledge  or  intent,  as  well  as  of  the  in- 
tention to  do  the  act,  in  order  to  convict. 
Bat  I  do  not  interpret  this  statute  as  con- 
taining such  a  prohibition,  or  that  the 
punishment  prescribed  depends  upon  the 
act  being  done  with  knowledge  or  evil  in- 
tent. In  regard  to  the  allegation  under 
consideration,  it  seems  to  the  court  sufil- 
clent  for  the  Jury  to  inqaire:  Did  the  ac- 
cnsed  intend  to  do  the  thing  he  did,  and 
was  that  thing  a  violation  of  the  law? 
Did  the  accused  go  upon  this  particular 
piece  of  land,  it  being  the  land  of  another, 
namely,  John  B.  Peek,  without  permis- 
sion, for  the  purpose  of  fishing?  If  he  did, 
it  is  Immaterial  in  the  opinion  of  thecourt 
whether  he  knew  the  owner's  name  at  the 
time  or  not.  This  principle  is  now,  I  be- 
lieve, well  settled  and  generally  recognijsed ; 
and  the  claim  made  by  some  law-writers, 
that  there  is  no  crime  without  criminal 
intent,  should  certainly  be  modified  to  this 
extent."  The  question  here  presented  is 
not  a  new  one  in  this  state.  It  has  re- 
cently been  before  this  court,  and  was  de- 
cided in  accordance  with  the  instractions 
above  quoted.  In  State  v.  Kinkead,  57 
Conn.  173, 17  Atl.  Bep.  855,  the  defendant 
was  prosecuted,  under  section  8092  of  the 
General  Statutes,  which  forbids  any  per- 
son licensed  to  sell  liquor  "to  allow  any 
minor  to  loiter  on  the  premises  where  such 
liquors  were  kept  for  sule, "for  allowing 
one  Dennis  Murphy,  a  minor,  to  loiter  on 
the  premises  where  he  was  licensed  to  sell 
liquor.  It  was  confessed  that  Murphy 
had  been  allowed  to  be  in  the  room  where 
the  liquors  were  sold.  The  accused  asked 
the  court  to  charge  the  Jury  that  if  they 
should  find  that  the  accused  honestly  be- 
lieved Mnrphy  to  be  a  person  over  21  years 


of  age,  and  had  good  ground  for  so  believ- 
ing,  and  acted  on  that  belief  In  allowing 
him  to  be  in  his  bar-room,  be  should  not 
be  convicted  of  the  crime  charged,  though 
in  fact  Murphy  was  a  minor.  The  court 
declined  to  give  that  Instruction,  bat  said 
to  the  Jury  that  if  Murphy  was  In  fact  un-  . 
der  21  yearn  of  age,  whatever  the  belief  of 
the  accused  was,  he  was  still  guilty.  This 
Instruction  was  sustained.  In  Barnes  v. 
State,  19  Conn.  S98,  a  like  question  was  de- 
cided In  the  same  way.  Barnes  v(  as  prose- 
cuted for  selling  spirituous  liquors  to  one 
Whitney,  who  was  a  common  drunkard; 
It  was  held  that  evidence  tending  to  show 
that  Barnes  did  not  know  Whitney  to  be 
a  common  drunkard  was  not  relevant. 
Similar  dpcisions  have  been  made  in  other 
states.  Com.  v.  Emmons,  9X  Mass.  6,  was 
a  prosecution  under  a  statute  which  pro- 
vided that  "  the  keeper  of  a  billiard  room 
or  table,  who  admits  a  mlnorthereto  with- 
out the  written  consent  of  bis  parent  or 
guardian,  shall  forfeit, "  etc.  It  appeared 
on  the  trial  that  at  the  time  of  the  alleged 
offense  the  supposed  minor  was  almost  20 
years  old,  was  fully  grown,  and  did  basi- 
nesB  independently  of  his  parents ;  and  the 
defendant  offered  evidence  to  show  that 
when  the  alleged  minor  came  to  his  room, 
he,  tbedefendant,  asked  him  whether ornot 
he  was  a  minor,  saying  that  if  he  was  ho 
must  not  enter,  and  that  be  replied  that 
he  was  of  full  age.  This  evidence  was  ex- 
cluded. Exceptions  being  taking  to  the 
ruling,  the  supreme  court  said :  "The  evi- 
dence excluded  was  immaterial.  It  did 
not  tend  to  prove  or  disprove  any  essen- 
tial fact.  It  did  not  show  or  have  any 
tendency  to  show,  either  that  the  alleged 
minor  was  of  age,  or  that  the  defendant 
did  not  admit  him  to  the  billiard  room 
kept  by  him.  Nor  was  it  material  tu  show 
that  the  defendant  did  not  know  or  have 
reason  to  believe  that  the  alleged  minor 
was  under  age.  The  prohibition  uf  the 
statute  is  absolute.  The  defendant  ad- 
mitted him  to  the  room  at  his  peril,  and 
is  liable  to  the  penalty,  whether  he  knew 
him  to  be  a  minor  or  not.  The  offense  is 
of  that  class  where  knowledge  or  guilty 
Intent  is  not  an  essential  Ingredient  In  its 
commission,  and  need  not  be  proved." 
Com.  V.  Boynton,2  Allen,  160,  was  a  prose- 
cution for  selling  intoxicating  liquors  in 
violation  of  the  statute.  The  defendant 
offered  to  show  that  he  did  not  suppose 
and  did  not  believe  the  liquor  he  sold  to 
be  intoxicating.  This  evidence  was  re- 
jected. Tbeconrtsaid:  "If  tbedefendant 
purposely  sold  the  liquor  which  was  in 
fact  intoxicating,  he  was  bound  at  bis 
peril  to  ascertain  the  nature  of  the  article 
Hold.  Whenthe  act  Is  expressly  prohibited 
without  reference  to  the  intent  or  pur- 
pose, and  the  party  committing  it  was 
ander  no  obligation  to  act  in  the  premises 
unless  be  knew  he  could  do  so  lawfully,  it 
he  violates  the  law  he  Incurs  the  penalty. 
The  statutory  role  that  every  man  Is  con- 
clusively presumed  to  know  "the  law  is 
sometimes  productive  of  hardship  in  par- 
ticular cases;  and  the  hardship  is  no 
greater  when  the  law  imposes  the  daty  to 
ascertain  a  fact. " 

In  Com.  V.    Farren,  9  Allen,  489,  and  In 
Com.  V.  Waite,  11  Allen,  264,  the  defendant 
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In  each  case  was  prosecuted  for  selling 
adulterated  milk, and  eacb  defended  on  the 
ground  that  he  did  not  know  the  milk  to 
be  adulterated.  It  was  held  in  each  case 
that  the  defendant  was   under  tlie  law 

f'uilty.  See,  also,  Com.  v.  Elwell,  2  Mete. 
Mass.)  190;  Com.  v.  Mash,  7  Mete.  (Mass.) 
472;  Com.  v.  Baymond,97Mas8.  569;  Com. 
v.  Wentworth.  118  Mass.  441.  In  the  case 
of  Com.  y.  Mash,  above  cited,  Judge  Shaw, 
in  reply  to  a  suKgestlon  that  where  there 
is  no  criminal  intent  there  can  be  no  guilt, 
said :  "The proposition  stated  is  undoubt- 
edly correct  in  a  general  sense,  but  the  con- 
clusion drawn  from  it  in  this  case  by  no 
means  follows.  Whatever  one  voluntari- 
ly does  he  of  course  intends  to  do.  It  the 
statute  has  made  it  criminal  to  do  an  act 
under  particular  circumstances,  the  par- 
ty volnntarily  doing  that  act  is  chargea- 
ble with  the  criminal  intent  to  do  that 
act. "  Com.  v.  Gray,  150  Mass.  327,  23  N. 
£.  Bep.  47.  The  same  doctrine  has  been 
approved  and  followed  in  Bfaode  Island  in 
State  V.  Smith,  10  B.  I.  258;  in  Wisconsin 
in  State  V.  Hartfiel,  24  Wis.  60;  in  Ken- 
tucky in  Ulrlch  v.  Com.,  6  Bush,  400. 
Other  cases  to  the  same  effect  are  cited  in 
the  briefs.  Theargument  of  the  defendant 
is  that  there  can  be  no  crime  without  a 
criminal  Intent;  that  a  man  cannot  be 
pnnlshed  as  a  criminal  unless  liis  intent  is 
criminal.  The  argument  is  specious,  bat 
not  sound.  "There  is  no  occasion  to  im- 
pute to  the  legislature  an  intention  to 
make  an  act  a  crime  irrespective  of  the  in- 
tent, for  it  is  competent  for  the  legislature 
to  imply  the  intent  by  making  these  cir- 
cumstances equivalent  thereto.  Know- 
ingly and  intentionally  to  break  a  statute 
must,  I  think,  fro  Ji  the  judicial  point  of 
view,  always  be  morally  wrong  in  the  ab- 
sence of  special  circumstances  applicable 
to  the  particular  instance  and  excusing 
the  breach  of  the  law;  as,  for  instance,  it 
a  municipal  regulation  be  broken  to  save 
life,  or  to  put  out  a  fire.  But  to  make  it 
morally  right  some  such  special  matter  of 
excuse  must  exist,  inasmuch  as  tbeadnila- 
istration  of  Justice, and,  indeed, thefonnda- 
tions  of  civil  society,  rest  upon  the  princi- 
ple that  obedience  to  the  law,  wheth<>r  it 
be  a  law  approved  ot  or  disapproved  of 
by  the  Individual,  is  the  first  duty  of  a  cit- 
izen. Although  prima  facie  and  as  a  gen- 
eral rule  there  must  be  a  mind  at  fault  be- 
fore there  can  be  a  crime,  it  Is  not  an  in- 
flexible rule,  and  a  statute  may  relate  to 
such  a  subject-matter,  and  may  be  so 
framed,  as  to  make  an  act  criminal  wheth- 
er there  has  been  any  intention  to  break 
the  law.  or  otherwise  to  do  wrong,  or 
not."  Queen  v.  Tolson,  2.S  Q.  B.  Dlv.  172, 
Wills,  J.  There  is  a  large  class  ot  crimi- 
nal statutes,  of  which  the  one  now  under 
consideration,  as  well  as  those  hereinlie- 
tore  referred  to,  are  examples,  which  are 
properly  construed  as  imposing  a  penalty 
when  the  thing  forbidden  is  done,  no  mat- 
ter how  innocently ;  and  in  such  acase  the 
substance  of  the  statute  is  that  a  man 
shall  take  care  that  the  statutory  direc- 
tion be  observed,  and  that,  it  he  fails  to 
do  so,  he  acts  at  his  peril.  The  failure 
to  take  care  that  the  statutory  direction 
is  observed  evidences  the  criminal  intent, 
or  rather  supplies  It.    Queen  v.  Tolson, 


supra;  Queen  v.  Prince,  L.  B.  2  Cr.  Cas. 
154.  There  is  no  error  In  the  judgment  ap- 
pealed from.    The  other  judges  concurred. 

(80  Conn.  23») 

Fabrell  v.  Watesburt  Hokse  B.  Co. 

(Sujireme  Cou/rt  cf  Errors  of  ConnecUout. 
March  20, 1891.) 

For  majority  opinion,  see  21  Atl.Bep.67S. 

Carpenter,  J.  I  concur  In  the  result, 
on  the  ground  that  the  plain  tiff  was  guilty 
of  contributory  negligence.  But  I  think 
the  facts  show,  as  matter  of  law,  that  the 
defendant  was  guilty  of  negligence.  Tiie 
driver  ot  the  horse-car  'saw  the  plaintiff 
on  the  track,  and  called  to  hfni  to  get  out 
of  the  way,  but  the  plaintiff  did  not  heed 
the  call.  The  horses  were  driven  along, 
detached  from  the  car,  and  the  car,  with- 
out coming  to  a  stop,  was  pushed  against 
the  plaintiff  by  the  defendant's  workmen. 
One  of  the  workmen  called  upon  the  plain- 
tiff to  assist  in  pushing  the  car,  but  be  did 
not  hear  tlie  call.  Upon  these  tacts,  I 
think  the  law  will  not  excuse  the  defend- 
ant for  running  over  the  plaintllf. 

■  (60  (Jonn.  a*) 

O'Bbirn  v.  Millbu  et  al. 

■  (Supreme  Court  of  Errors  of  CannecOeuL 
March  ao,  1891.) 

PbBSONAI,  INJITBIBS  —  RONAWAT  TEAM  —  NBeLI- 

asNOE — Nonsuit. 

1.  In  «u  action  for  personal  injuries,  it  ap- 
peared that  plaintiiT  was  struck  by  a  runaway 
team  at  a  railroad  crossinfr  near  which  a  loco- 
motive was  standing.  The  horse  Irequently  be- 
came unmanageable,  and  was  afraid  of  cars.  Tha 
driver  was  exercising  his  utmost  sldll  to  pre- 
vent the  injury,  and  no  evidence  of  the  cause  that 
led  up  to  the  accident  was  offered.  He2d,  that 
a  nonsuit  was  properly  granted. 

2.  The  mere  fact  that  the  borse  was  running 
away  raised  no  presumption  of  negligence  of 
the  driver. 

Appeal  from  superior  court,  New  Hav- 
en county;  Sanford,  Judge. 

Action  for  personal  injuries  by  John 
O'Brien  against  Frank  Miller  and  anoth- 
er. Plaintiff  was  nonsuited,  and  he  ap- 
peals.   Athrmed. 

E.  F.  Cole,  tor  appellant.  D.  Davenport, 
for  appellees. 

Akdbews,  C.  J.  The  plaintiff  brought 
an  action  in  the  superior  court  for  New 
Haven  county  against  the  defendants,  de- 
manding damages  for  being  run  over  and 
injured  by  a  horse  belonging  to  the  de- 
fendants. The  complaint  allied  that  the 
defendants'  servant,  while  engaged  in 
their  business,  negligently,  carelessly,  and 
nnskilltnlly  drove  a  team  belonging  to 
them  against  and  over  the  plaintiff, 
knocked  him  down,  cut  open  his  scalp, 
broke  his  right  knee,  and  otherwise  seri- 
ously injured  him.  The  defendants  in 
their  answer  admitted  that  a  horse  of 
theirs,  while  being  driven  by  their  servant 
in  their  business,  collided  with  the  person 
of  the  plaintiff;  but  they  denied  that  such 
fact  was  caused  by  the  fault,  negligence, 
or  misconduct  of  themselves- or  their  serv- 
ant. The  issue  was  closed  to  the  Jury. 
At  the  close  ot  the  plaintiff's  evidence, 
when  he  bad  rested,  the  defendants  moved 
for  a  nonsuitv  which  the  court  granted. 
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The  court  bavlng  refused  to  set  aside  the 
nonsuit  on  motion  of  the  plaintiff,  be 
bringH  the  case  here  by  appeal. 

The  evidence  offered  by  the  plaintiff 
tended  to  show  that  he  was  an  employe 
of  the  Nacrgatuck  Railroad  Company,  and 
that  on  the  day  be  was  injured  be  was  en- 
gaged in  clearing  the  Bank-Street  crossing 
of  that  railroad  in  the  city  of  Waterbury ; 
that  while  so  engaged  a  horse  of  the  de- 
fendants hitched  to  an  empty  coal  cart 
dashed  upon  the  crossing  Just  in  frontof  a 
locomotive  engine,  which  stood  there 
blowing  off  steam,  ran  over  the  plaintiff, 
pitched  him  forward  several  yards  to  the 
ground,  turned,  ran  again  over  the  plain- 
tiff and  up  the  track,  and  could  not  be 
stopped  till  he  had  reached  the  defend- 
ants'stables;  that  the  horse  was  frequent- 
ly uncontrollable  and  unmanageable,  and 
afraid  of  a  locomotive,  and  that  the 
plaintiff  had  been  obliged  to  keep  out  of 
his  way  on  other  occasions ;  that  at  the 
time  the  horse  struck  the  plaintiff  he  was 
running  away,  and  was  entirely  beyond 
the  control  of  the  driver,  who  was  at  that 
time  exerting  bis  utmost  skill  to  prevent 
the  horse  doing  any  injury  to  the  plain- 
tiff; and  that  the  plaintiff  did  not  see  the 
horse  until  the  instant  he  was  hit,  just  as 
the  horse  was  rearing  up  over  him.  No 
evidence  of  the  cause  that  led  up  to  the  in- 
jury was  offered.' 

In  cases  tried  to  the  jury  the  ruleis  that, 
if  there  is  substantial  evidence  produced  by 
the  plaintiff  In  support  of  bis  cause  which 
should  be  weighed  and  considered  by  the 
jury  a  nonsuit  should  not  be  granted. 
The  plainti&'s  right  to  recover  In  this  ac- 
tion depended  upon  his  proving  negli- 
gence on  the  part  of  the  defendants,  either 
their  own  or  of  their  servant.  Without 
some  proof  of  this  he  was  properly  non- 
suited. The  plaintiffs  counsel  does  not 
deny  this  proposition.  He  argues,  how- 
ever, and  upon  this  his  whole  claim  rests, 
that  the  fact  that  the  defendants'  hoi-se 
was  running  away  was,  without  ex- 
planation, evidence  from  which  the  jury 
might  find  such  negligence.  If  by  this  ar- 
gument it  is  intended  to  claim  that  as  a 
mutter  of  law  there  is  any  evidence  of  neg- 
ligence in  the  fact  of  a  runaway  horse,  it  is 
clearly  wrong.  Button  v.  Frink,  51  Conn. 
342,  was  a  case  where  the  plaintiff  claimed 
damages  for  injuries  done  to  him  by  the 
defendant's  horse  while  running  away. 
The  court  said,  (page  349:1  "If  a  horse  is 
running  away  vi'itb  his  driver,  there  is 
nothing  in  that  fact  itself  which  tends  to 
show  negligence  In  the  driver,  or  which 
tends  to  show  how  the  horse  became  un- 
manageable, any  more  than  a  house  on 
fire  tends  to  show  the  origin  of  the  fire, 
whether  accidental  or  otherwise;  audit 
wouhi  seem  that  it  could  be  as  well  In- 
ferred in  such  a  case  that  the  party  resid- 
ing in  the  house  was  guilty  of  negligence 
In  causing  its  destruction.  In  the  absence 
of  explanatory  evidence  showing  the  con- 
trary, as  It  can  be  Interred  from  the  mere 
fact  that,  if  a  horse  is  running  away,  the 
driver  is  guilty  of  negligence  in  causing  his 
running,  in  the  .absence  of  proof  to  the 
contrary.  If  such  a  doctrine  should  be  es- 
tablished as  the  law.  It  is  not  easj'  to  see 
to  what  extent  It  might  be  carried. " 
T.^2A.no.l2— 35 


If,  however,  It  is  claimed  only  that  the 
fact  of  the  horse  running  away  affords  a 
presumption  of  fact  that  there  was  negli- 
gence on  the  part  of  the  defendants,  then 
of  course  it  must  be  taken  in  connection 
with  the  other  facts.  There  is  the  fact 
that  the  horse  had  previously  been  fright- 
ened when  near  the  cars,  and  had  become 
unmanageable.  This  fact  is  not  of  itself 
evidence  of  negligence,  although  it  might 
call  for  increased  care  on  the  part  of  the 
driver.  •  And  then  there  is  the  fact  proved 
that  at  the  time  of  the  collision  the  driver 
was  exercising  the  highest  care  to  prevent 
injury.  This,  so  far  from  showing  negli- 
gence, is  positive  evidence  the  other  way. 
No  other  fact  is  found  in  the  evidence. 
We  think  the  nonsuit  was  properly  grant- 
ed, and  that  there  is  no  error.  The  other 
judges  concurred. 

"'  <«  N.  J.  H.  IM) 


MoRQAN  V.  Morgan  et  al. 
(CourtofClicmcervof  New  Jersey.  Aug.  25, 1891.) 
AccouNTiNa  BT  Tkcstee — Rbdbmftion  bt  Most- 

OAGOH  —  LlABIUTIBB  OV  UOBTOAGEB  IN  FOSSZS- 
8I0N. 

1.  When  a  party  claims  by  his  bill  that  be 
has  been  acting  as  trustee  or  ageat,  and  as  such 
is  entitled  to  an  account  with  Ms  cestui  que  trust 
or  principal,  it  la  his  duty  to  present  with  his 
bill  his  account;  and,  if  he  falls  to  do  so,  it  is 
proper  tor  ttie  court,  atter  the  taldng  of  test! 
mony,  and  upon  the  hearing,  when  a  reference  to 
a  master  is  asked  for,  to  suspend  the  hearing, 
and  require  the  complainant  to  mane  and  pre- 
sent such  account. 

2.  A  party  who  is  guilty  of  great  delay  In 
presenting  his  accounts,  or  of  negrligence  In  keep- 
ing them,  will  not  be  heard  with  favor;  yet 
great  liberality  will  be  extended  where  the  trans- 
aoUons  relate  to  the  family  interest  of  both  par- 
ties. 

8.  Where  the  statement  of  an  aooount  shows 
upon  the  face  of  it  such  great  uncertainty  that 
the  court  finds  it  impossible  to  come  to  a  fair  and 
}ast  conclusion  as  to  the  liability  of  the  differ- 
ent parties,  an  account  will  not  be  ordered. 

4.  Where  the  mortgagor  asks  to  redeem,  the 
burden  is  upon  him,  unless  he  shows  that  the 
mortgagee  has  been  in  possession. 

6.  Where  it  appears  that  the  mortgagee  has 
been  tn  possession,  and  he  is  called  upon  to  ac- 
count for  the  rents  and  profits,  and  he  falls  to  do 
so,  his  mortgage  will  be  declared  satisfied. 

6.  When  a  bill  has  been  filed  for  an  account, 
both  parties  are  actors. 
(SyllaJma  by  the  Cottrt.) 

On  bill  for  accounting  and  to  redeem. 

A.  V.  Schenck,  for  complainant.  CoUina 
&  Corbin  and  C.  T,  Cowenboven,  for  de- 
fendants. 

Bird,  V.  C.  The  bill  of  complaint  shows 
that  the  testator  died  on  the  1st  day  of 
September,  1852.  He  left  his  widow  and 
five  childi-en  him  surviving.  By  bis  will 
he  directed  as  follows:  "I  give  and  be- 
queath unto  my  beloved  wife,  Elizabeth 
Morgan,  in  addition  to  her  right  of  dower 
in  my  lands,  the  use  of  all  my  household 
goods  and  furniture  of  any  kind  and  de- 
scription during  her  widowhood;  and.  In 
case  she  should  die  or  marry,  then  it  is 
my  will  and  I  do  order  my  executors  to 
divide  the  same,  one-tbird  part  to  my 
daughter,  Ann  Elizabeth,  and  the  other 
two-thirds  equally  among  my  sons,  It 
is  uiy  will  and  I  do  order  all  my  horses, 
mules,  oxen,  cows,  hogs,  carriages,  carts. 
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wagons,  cars,  sleighs,  harness,  plows, 
and  all  my  farming  utensils  nt  every  kind 
and  description,  to  be  and  remain  un  my 
homestead  farm  lor  the  use  and  benefit  ut 
my  children,  as  my  executors  may  thinli 
most  proper.  •  •  *  It  is  my  will  and  I 
do  order  that  all  my  children  be  educated, 
maintained,  and  supported  from  the  in- 
come of  my  elay-banks,  and  out  of  my 
estate;  until  my  son  Charles  Morgan  ar- 
rives to  the  age  of  twenty-one  years!" 
"I  give  and  devise  ail  my  lands  to xay chil- 
dren and  their  heirs,  to  be  equally  divided 
between  them,  the  said  division  to  be 
made  when  my  son  Charles  arrives  at  the 
age  of  twenty-one  years,  and  my  sons,  in 
order  of  their  ages,  to  have  their  choice, 
and  my  daughtei-s  next  in  order  of  their 
ages,  excepting  therefrom  all  clay-banks 
that  may  be  found  in  or  on  my  said  lands, 
which  said  clay-banks  I  give  and  devise 
equally  to  my  sons,  to  have  possession  of 
said  clay-bonks  when  my  son  Charles 
Morgan  arrives  to  the  age  of  twenty-one 
years.  •  *  •  I  give  and  bequeath  to 
my  children  all  my  personal  estate,  to  be 
equally  divided  between  them  when  my 
son  Charles  Morgan  arrives  at  the  age  of 
twenty-one  years.  It  is  my  will  and  I  do 
order  that  all  my  moneys  now  out  at  in- 
terest be  kept  out  at  hiterttst  on  good  se- 
curity, and  I  do  order  that  all  my  book- 
accounts  be  collected,  and  all  the  rents 
and  all  the  Income  from  my  clay-banks  be 
put  out  at  interest  on  good  security  until 
my  son  Charles  Morgan  arrives  at  the 
age  of  twenty-one  years,  and  then  be 
equally  divided  between  my  children,  ex- 
cept what  may  be  used  for  the  educating 
and  maintaining  my  children  and  repair- 
ing my  ditch-banks."  He  appointed  his 
four  sons  executors.  The  oldest  was  then 
19  years  of  age,  and  the  youngest  9,  the 
other  child  being  a  daughter  about  11. 
The  oldest  son,  James  K.,  who  is  the  com- 
plainant, although  but  19  years  of  age, 
offered  the  will  for  probate,  qualified  as 
executor,  and  took  upon  himself  the  bur- 
den of  the  administration  of  the  estate 
under  the  will.  He  conducted  the  busi- 
ness until  his  brother  arrived  at  the  age 
of  21  years,  which  was  in  the  year  1857. 
The  executor  claims  that  up  to  this  period 
of  time  be  conducted  and  managed  the 
affairs  as  executor,  hut  from  thence  on- 
ward until  1876,  as  for  himself  as  one  of 
the  tenants  in  common  of  the  whole 
estate,  and  as  agent  lor  his  three  broth- 
ers and  sister,  the  other  tenants  in  com- 
mon. The  estate  consisted,  according  to 
the  inventory,  which  the  executor  says  he 
prepared  for  filing,  but  which  was  not 
filed,  of  113,190.35,  and  a  large  tract  of 
valuable  farming  land,  valuable  clay- 
banks,  and  valuable  timber  lands,  in  all 
over  600  acres,  and  at  about  the  time  ut 
the  death  of  the  testator  worth  over  f  100,- 
OUO.  This  is  the  first  effort  had  at  account- 
ing by  the  executor.  He  filed  his  bill  in 
1S82,  about  30  years  after  he  took  upon 
himself  the  burden  of  the  trust.  Before 
the  filing  of  the  bill,  bis  brothers  and  sis- 
ter, claiming  to  hold  the  whole  interest  in 
the  real  estate,  had  commenced  proceed- 
ings in  partition  for  a  division  thereof. 
Whether  that  step  taken  by  his  brothers 
and  sister  prompted  the  filing  of  this  bill 


for  an  account  or  not.  It  Is  snfficient  to 
say  that  the  bill  prays  for  an  accounting, 
not  only  between  the  executor  and  the 
legatees  and  devisees  under  the  will,  but 
for  an  accounting  between  the  executor, 
James  B.,  as  mortgagor  of  all  the  real 
estate  of  which  the  testator  died  seised, 
and  his  brothers  andsisteras  mortgagees, 
together  with  a  prayer  for  redemption. 
The  executor  claimed  by  his  bill  that  at 
the  period  fixed  by  the  will  for  the  termi- 
nation of  his  trust  as  executor  (that  is, 
when  Charles  came  of  age)  the  estate  was 
indebted  to  him  over  f  2,000,  and  that  in 
1876,  when  he  ceased  to  act  as  agent  for 
his  brothers  and  sister  in  the  management 
of  the  premises,  they  were  indebted  to  him 
In  the  sum  of  $58,717.10.  The  answer  of 
the  defendants  emphatically  denies  any 
such  liability,  and  Insists  that  upon  an 
accounting  the  complainant  will  be  found 
to  be  largely  indebted  to  them,  and  prays 
that  an  accounting  may  be  bad. 

A  very  great  deal  of  testimony  was 
taken  in  the  cause.  The  case  was  set 
down  for  hearing,  and  extensive  argu- 
ments were  beard  upon  both  sides,  and  it 
appeared  to  the  court  upon  such  argu- 
ment that  no  account  was  presented  by 
the  executor  except  for  the  first  five  years; 
and  that  because  there  was  no  stated  ac- 
count annexed  to  his  bill  of  complaint  or 
otherwise  for  the  guidance  of  the  court, 
and  the  entire  balance  of  aRairs  between 
the  parties  being  in  almost  inextricable 
cobfuslon  because  of  the  absence  of  such 
account,  the  court,  upon  its  own  motion, 
ordered  the  further  proceedings  in  the 
cause  to  be  suspended  until  the  executor 
should,  at  bis  own  cost  and  expense,  pre- 
pare and  produce  a  stated  account.  It 
was  thought  to  be  highly  unjust  to  Impose 
such  labor  upon  the  court  or  upon  any 
master.  It  was  also  regarded  as  one  of 
the  first  duties  of  any  person  acting  as 
trustee  when  he  calls  others  to  an  ac- 
count, and  the  burden  of  accounting  be 
upon  his  side,  to  present  with  his  com- 
plaint or  petition  his  own  account.  This 
coarse  was  no  sooner  resolved  upon  than 
the  importance  and  justness  of  it  became 
manliest;  for  the  complainant  immediate- 
ly asked  for  90  days  in  which  to  state  bis 
account,  all  of  which  time  and  more  was 
consumed  before  he  could  be  ready ^to  file 
the  same.  This  course  was  enforced  by 
the  court,  not  only  for  the  reasons  just 
stated,  but  that  the  proceedings  might 
appear  to  be  in  a  reasonably  proper  form, 
and  BufiSclently  complete,  if  for  any  rea- 
son, there  should  be  an  appeal  at  any 
stage  from  the  order  or  decree  of  this 
court.  After  the  bill  was  ^amended,  in 
compliance  with  the  order  Just  mentioned, 
an  answer  was  filed,  in  which,  among 
other  things,  it  was  Insisted  that  the  com- 
plainant had  been  guilty  of  gross  laches', 
that  nothing  was  due  to  him ;  thst  mate- 
rials for  an  accounting  had  been  lost  or 
destroyed;  and  that  defendants  should 
be  dismissed,  with  their  costs. 

I  think  the  doctrine  that  a  party  who 
asks  the  aid  of  a  court  of  equity  must 
show  reasonable  diligence,  or  he  will  not 
be  beard  with  favor,  is  applicable  to  this 
case.  It  is  extremely  difficult  to  beHeve 
that  fair  and   just    accounts  have   been 
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kept  by  James  R.  Morgan  of  all  ble  trans- 
aftlona  since  the  year  1852  between  iiim- 
selt  and  thuse  with  whom  he  dealt,  In  the 
management  ot  the  farm  and  the  clay- 
banks,  upon  the  one  hand,  and  bis  mother 
and  brothers  and  sister  upon  the  other. 
In  saying  this  I  have  In  full  view  the  sit- 
uation ol  tbe  parties.  James  R.,  wbeu  he 
took  upon  himself  tbe  duties  of  executor, 
was  only  about  19  years  of  age.  He  had 
spent  the  most  ot  his  earlier  years  at 
school,  from  whence  he  was  called  by  his 
father  only  a  short  time  before  his  death. 
A  few  months,  at  tbe  most,  was  all  the 
time  given  to  James  R.  to  learn  anything 
about  the  nature  and  extent  of  his  father's 
farming  and  clay  business.  But  the  task 
of  managing  these  be  manfully  undertook. 
Daring  the  greater  part  of  the  year,  for 
several  years,  he  employed  from  12  to  18 
bands  to  assist  In  the  management  and 
working  of  the  farm  and  clay-banks.  The 
clay  was  transported  chiefly  to  different 
localities  in  the  state  of  New  York.  He 
bad  all  this  care  and  management  upon 
himself.  A  moment's  reflection  will  satis- 
fy any  person  accastomed  to  the  farming 
business,  and  of  mining  and  disposing  of 
minerals  of  any  kind,  that  the  task  which 
James  R.  had  tbus  nudertaken  required 
constant  attention.  It  is  perfectly  clear 
that  nothing  short  of  tbe  most  scrupulous 
exactness  In  keeping  accounts  would  ena- 
ble bim  to  do  justice  to  himself  and  to  his 
cestala  qve  trusteot.  All  of  these  consider- 
ations have  induced  me  to  regard  tbe  po- 
sition which  the  complainant  occupies 
witb  a  very  great  deal  of  liberality.  But 
these  considerations  are  enforced  by  the 
fact  that  James  R.,  his  mother  and  broth- 
ers and  sister,  occupied  tbe  homestead  to- 
gether nntil  the  mother  was  married,  in 
1858;  and  that  he  and  his  brothers  and 
sister,  when  they  were  not  at  school,  oc- 
«rapied  the  same  homestead  until  the  year 
1865,  when  it  was  destroj'ed  by  fire.  This 
was  two  years  or  more  afterthe  youngest 
child  arrived  at  maturity.  During  all  of 
tbis  period  of  time  all  tbe  provisions  ot  tbe 
boumbold  were  provided  by  James  R. 
from  tbe  farm,  or  with  tbe  produce  of  the 
farm.  It  is  true,  In  1857,  James  R.  was 
married,  and  Immediately  brought  his 
wife  to  tbe  homestead,  where  she  resided, 
and  enjoyed,  without  cost,  the  same 
bounties  that  were  provided  for  the  other 
members  of  the  household.  The  brothers 
and  sister  were  educated  at  Freehold  or 
Princeton  or  in  Brooklyn.  Neither  of 
them  contributed  any  considerable 
amount,  if  anything,  by  way  of  labor,  for 
the  benefit  of  tbe  estate.  These  things  be- 
ing so,  I  think  it  would  be  tbe  duty  of  tbe 
court,  even  at  this  late  day,  to  order  an 
accounting,  provided  il  could  be  had  with 
reasonable  certaintj'  that  no  great  injus- 
tice would  be  done  either  to  the  one  side 
ur  the  other.  I  say  this  not  by  way  of  ex- 
ception to  the  most  favorable  doctrine 
above  alluded  to,  but  because  of  tlie  rela- 
tion ot  the  parties,  and  tbe  acquiescence 
upon  both  tddes  in  the  situation,  and  be- 
cause at  tbn  time  of  the  filing  of  tbe  bill 
all  tbe  parties  Interested,  who  could  speak 
upon  tbe  subject,  were  still  living.  Yet 
nevertheless  I  do  find  an  insnrmountable 
objection  to  anything  like  a  fair  and  satis- 


factory accounting  between  these  parties. 
James  R.  claims  that  there  is  due  ix>  him 
f58,717.10.  Now,  bow  can  this  be,  from 
the  proof  before  me?  How  can  It  be  that 
he  expended  958,717.10,  when,  according  to 
his  own  showing,  he  only  received  f  119,- 
184.99?  I  put  It  in  this  shape,  because  it 
seems  to  me  to  be  not  only  reasonable, 
but  perfectly  safe,  that  I  should  do  so,  as 
tbe  further  consideration  of  the  case  will 
show.  When  the  testator  died  James  R. 
admits  that  he  had  no  estate  of  bis  own 
whatever.  He  had  no  resources  from 
whence  to  derive  an  income,  except  the 
estate  of  his  father,  which  be  at  once  took 
charge  of;  and,  as  I  understand  his  testi- 
mony, be  expended  every  dollar  of  income 
from  that  estate,  so  that  when  Charles  ar- 
rived at  the  a^e  of  21  years,  in  1857,  tbe 
estate  was  indebted  to  bim  over  f  2,000. 
In  1861  he  mortgaged  his  own  interest 
in  the  estate  for  f5,000.  In  December, 
1862,  he  executed  a  deed  of  conveyance  to 
his  brothers  and  sister  for  all  of  his  inter- 
est in  tbe  real  estate  of  which  bis  fath<>r 
died  seised.  At  tbe  same  time  he  took 
from  them  an  instrument  in  tbe  nature  of 
a  defeasance.  In  which  was  the  following 
clause:  "Whereas,  James  R.  Morgan 
bas  this  day,  by  two  separate  deeds  of 
conveyance  of  even  date,  sold  and  con- 
veyed to  my  brothers  and  sister,  Law- 
rence O.,  Charles,  Ann  R.,  and  Theodore 
B.  Morgan,  all  my  right,  title,  and  Interest 
in  the  real  estate  left  by  my  father,  Charles 
Morgan,  late  ot  the  townsbip  «if  South 
Amboy,  dec'd,  and  situate  at  South 
Amboy  aforesaid,  and  at  Trenton,  in  said 
state;  and  whereas,  the  said  deeds  of  con- 
veyance are  to  secure  any  presumed  debt, 
amount,  or  sum  that,  on  a  fair  and  just 
settlement  ot  the  said  Cbarles  Morgan  es- 
tate, may  or  shall  be  found  due  or  coming 
from  tbe  said  James  R.  Morgan  as  princt 
pal  and  acting  executor  of  the  said  estate 
ot  bis  said  brothers  and  sister :  Now,  it 
is  hereby  declared  that  such  is  tbe  object 
and  intent  ot  the  said  deed,  and  that  on 
payment  of  tbe  said  sum  so  aforesaid,  the 
said  title  will  be  reconveyed,  or  any  sur- 
plus refunded,  at  tbe  option  ot  tbe  said 
James  R.  Morgan."  Just  before  the  execu- 
tion ot  this  deed  several  suits  were  insti- 
tuted against  him  in  the  state  of  New 
York.  In  1867, 1868,  and  1869  several  judg- 
ments were  recovered  against  him,  one  for 
$1,893.21,  one  for  S328.86,  and  one  for  9490.- 
96.  '  With  this  condition  of  bis  own  pri- 
vate business  affairs,  is  It  not  a  pertinent 
question,  bow  was  it  possible  for  James 
R.  to  spend  over  f 58,000  upon  this  plan- 
tation for  tbn  benefit  of  his  brothers  and 
sister  more  than  he  received  therefrom  ? 
This  simple  statement  alone  seems  to 
make  tbe  conclusion  to  which  I  have 
come,  that  no  satisfactory  and  just  ac- 
counting can  be  had,  tbe  only  safe  one. 
But  look  again  at  the  issue  from  this 
stand-point.  He  says  that  be  only  re- 
ceived 9119,184.99,  and  expended  in  the  in- 
terest of  the  other  four  $58,717.10  in  ex- 
cess ot  the  9119,184.99.  This,  it  will  be  seen 
at  a  glance,  is  almost  one-bait  of  the  en- 
tire receipts  of  the  estate.  The  just  pro- 
portion of  e£u;b  one,  ot  the  9119,1^.99, 
would  be  923,836.99.  This  928,836.99  repre- 
sents the  full  Bbare  of  James  R.,  accord- 
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tng  to  his  own  showing.  He  expended 
not  only  all  the  othersbares,  bat  two  and 
one-half  times  bis  own  share.  This 
makes  $84,886.11  oyer  and  above  bis  own 
share  whicb  be  has  expended. 

But  .Taines  B.  insists  that  be  did  actual- 
ly expend  over  fl76,000.  Taking  this  to 
be  true,  there  is  no  sufficient  testimony  in 
the  case  to  satisfy  me  that  the  estate 
should  not  be  credited  with  at  least  a  like 
amount.  It  is  true  he  says  be  was  en- 
gaged in  business  in  New  York  with  bis 
father-in-law,  and  that  he  used  bis  own 
moneys  far  the  benefit  of  the  estate.  But 
giving  htm  the  largest  credit  for  advances 
made  from  this  direction,  and  they  can 
have  DO  real  influence  upon  the  results  to 
be  reached  from  bis  other  statements.  In 
other  words,  the  debtor  side  of  the  account 
would  be  largely  against  James  B.,  from 
any  possible  showing  by  him.  Supposing, 
therefore,  that  he  did  expend  over  f  176,000 
In  and  about  the  business  of  tbis  estate,  as 
intimated,  I  conclude  that  that  really  rep- 
resented tbe  Income  from  tbut  estate. 
Concluding,  as  I  have,  that  James  B. 
could  not  have  expended  in  the  interests 
of  the  estate  any  more  money  than  he  re- 
ceived tberefrom,  (remembering  that  be 
gave  a  fS.OOO  mortgage,  executed  a  deed 
to  bis  brothers  and  sister,  and  tbe  numer- 
ous Judgments  that  were  obtained  against 
him,)  then,  if  It  be  true  his  brothers  and 
sister  owe  him  over  f 58,000,  It  inevitably 
follows  that  he  has  not  given  tbe  estate 
credit  for  all  tbe  moneys  which  be  has  re- 
ceived. But,  further,  if  lie  expended  over 
958,000  more  than  his  account  shows  he 
received,  and  if  be  is  entitled  to  that  sum 
from  the  others,  It  would  seem  to  follow  be- 
yond question  that  9176,000  even  does  not 
represent  the  whole  estate;  for  tbe  whole 
estate  should  represent  tbe  interests  of 
James  B.  as  well  as  as  his  brothers  and 
sister.  If  he  is  entitled  to  f  68,717.10,  then 
tbe  whole  estate  must  inevitably  be  at 
least  live  times  that  amount,  or  9293,686.50. 
And  when  It  is  considered  that  James  B. 
find  his  family  bad  the  principal  part,  if 
not  their  entire,  living,  out  of  this  estate, 
then  the  true  one-flftb  would  be  consider- 
ably more  than  958,000.  It  will  be  ob- 
served that  James  B.  does  not  kiay  that 
this  balance  is  to  be  distributed,  upon  a 
fair  adjastment  of  tbe  rights  of  the  par- 
ties, between  himself  and  his  brothers  and 
sister,  but  claims  the  entire  amount, 
958,717.10,  as  due  to  him  from  tbe  estate. 
I  think,  if  this  be  true,  then.  Instead  of  his 
receipts  being  only  9119,184.99,  they  were 
In  reality  over  9300,000.  But  this  only 
serves  to  Illustrate  tbe  utter  impossibility 
for  tbe  court  to  order  an  accounting  upon 
terms  that  will  be  fair  and  Just  between  tbe 
parties. 

From  this  view  of  the  case,  as  presented 
by  the  complainant,  the  proper  practice 
wonld  be  to  order  that  the  complainant's 
bill  be  dismissed,  were  It  not  lor  tbe  alle- 
gations therein  respecting  the  said  deed 
made  by  him  in  December,  1862,  and  deliv- 
ered to  his  brothers  and  sister, and  the  de- 
feasance which  they  delivered  to  him  at 
the  same  time.  The  Inslatment  is  that 
these  Instruments  constitute  a  mortgage, 
and  tbe  complainant  prays  that  he  may 
bo  permitted  to  redeem  tbe  premises  there- 


from. There  can  be  no  doabt  but  that 
this  deed  was  executed  and  delivered  as 
security  for  whatever  might  appear  to  be 
due  from  James  B.  to  his  brothers  and  sis- 
ter, and  not  as  an  absolute  conveyance  as 
between  themselves,  and  as  a  certain  man- 
ifestation of  which  tbe  defeasance  was  also 
made  and  delivered.  This  being  so,  the 
mortgagor  baa  the  right  ol  redemption; 
the  general  rule  being  once  a  mortgage  al- 
ways a  mortgage.  But  when  tbe  mort- 
gagor comes  in  and  asks  to  redeem,  tbe 
burden  of  proof  is  upon  him.  He  must  es- 
tablish payment.  If  it  appears  that  any 
certain  amount  was  ever  due.  In  this  case, 
as  I  understand  the  teatlmony,  at  the  exe- 
cution and  delivery  of  tbe  said  instruments 
there  had  been  and  was  no  accounting  be- 
tween these  parties,  and  there  never  was 
any  effort  at  an  accounting  prior  to  tbe 
filing  of  the  bill  in  this  canse.  Hence  it 
appears,  from  any  view  presented  by  the 
complainant,  that  on  this  branch  of  the 
case,  when  the  foregoing  statements  are 
considered,  the  same  uncertainty  beclouds 
it. 

However,  it  Is  alleged,  and  1  think  the 
proof  establishes  It,  that  the  defendants 
were  in  possession  of  tbe  mortgaged  prem- 
ises for  a  number  of  years;  and  It  is  in- 
sisted that  they  should  account  for  tbe 
rents  and  profits,  so  that  tbe  balance,  if 
any,  dne  to  them  from  James  B.,  may  be 
paid  by  him.  In  ordinary  cases  this  right 
is  recognised.  But  the  whole  case  must 
be  considered,  and  there  Is  not  a  line  in  the 
testimony  that  relieves  it  from  tbe  embar- 
rassments above  adverted  to.  I  can  make 
no  application  of  the  testimony,  in  whole 
or  In  part,  which  will  warrant  me  in  de- 
termining that  tbe  defendants  are  Indebt- 
ed to  James  B.  to  an  amount  equal  to 
what  be  may  be  indebted  to  them. 

But  this  does  not  dispose  of  all  tbe  equi- 
ties between  these  parties,  because  of  the 
giving  of  said  deed  and  defeasance.  While 
I  conclude  that  James  B.  has  not  showed 
himself  entitled  to  redeem,  tbe  defendants 
have  not  established  their  right  to  retain 
whatever  Hen  those  Instruments  ma/bave 
secured  to  them.  Having  been  in  posses- 
sion for  a  number  of  years,  it  was  their 
duty  to  keep  accounts,  and  when  called 
upon  for  that  purpose  to  state  such  ac- 
counts in  a  clear  and  explicit  manner.  In 
their  answer  to  tbe  original  bill,  they 
prayed  an  accounting,  and  insisted  that 
tbe  complainant  was  largely  Indebted  to 
them.  As  above  stated.  In  their  answer  to 
tbe  amended  bill,  they  insisted  that  tbe 
complainant  was  guilty  of  laches,  and 
asked  that  his  bill  be  dismissed.  With 
neither  of  their  answers  did  they  bring  in 
any  account.  Nor  have  they  In  their  tes- 
timony presented  any  statements,  or  given 
any  data,  from  which  any  fair  and  just 
account  can  be  made.  Nothing  is  better 
settled  in  the  practice  of  tbe  court  than 
that  defendants,  when  called  upon  to  ac- 
count, must  present  their  accoants  with 
their  answer,  and  to  establish  them  by 
proof.  To  do  these  things  was  plainly  the 
duty  of  tbe  defendants.  Tbey  evidently 
have  relied  upon  the  weaknesses  of  tbe 
complainant's  case  rather  than  the 
strength  of  their  own.  In  this  respect,  if 
tb^r  case  had    any  vitalityt  thej  have 
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been  fai  error;  tor  In  aU  matteni  of  ac- 
counting, especially  where  the  rights  of 
tbepartiea  spring  Irom  traDsaetionain  and 
about  the  same  matters  or  the  samebnai- 
nesB,  both  parties  are  actors,  and  each  one 
must  present  antTestabUshhls  claim  in  or- 
der to  obtain  the  Judgment  of  the  court 
thereupon  in  his  favor.  Therefore,  having 
been  in  possession  for  a  number  of  years, 
it  was  their  dnty  to  account  tor  the  rents 
and  proflts  ot  James'  Interest,  provided 
they  insisted  upon  holding  the  said  instru- 
ments as  a  lien,  and,  having  failed  in  this 
particular,  there  is  no  ground  for  any 
eguttnble  claim .  upon  their  part  against 
tlieir  brother.  These  observations  re- 
apecting  the  equities  ot  the  defendants  are 
the  legitimate  outgrowth  ol  the  answers 
of  the  defendants,  and  the  testimony  and 
discussion  in  the  cause;  yet,  while  these  de- 
tects appeared  in  the  answers,  they  were 
not  excepted  to,  and  this  largely  justified 
what  seemed  to  be  the  conclusion  of  the 
deteoUants  that  the  entire  burden  of  ea- 
tablishing  the  just  rights  of  the  parties 
had  been  undertaken  by  the  complainant, 
and  that  it  in  reality  devolved  upon  him. 
Therefore  I  conclude  that  the  complainant 
is  not  entitled  to  an  accounting,  either  as 
between  himself  as  executor,  under  the 
will  named,  nor  as  agent  or  otherwise.  In 
management  of  the  said  lands  and  prem- 
ises for  bis  brothers  and  sister,  nor  as  be- 
tween iiimself  as  mortgagor  in  possession, 
and  them  as  mortgagees.  But  I  also  con- 
clude that  the  defendants  have  tailed  to 
show  that  there  is  unj- thing  due  to  them 
upon  the  said  mortgage,  and  that,  there- 
tore,  the  same  has  been  satisfied  as  to  the 
complainant,  and  that  it  is  their  duty  to 
execute  releases  to  him  tor  the  same. 
Neither  party  is  entitled  to  costs  aa 
against  the  other. 


(S»  N.  J.  L.  4(8) 

CONVEBY   V.  CONGBB. 

iSupreme  Court  of  New  Jertey.    Aug.  18, 1891.) 
Electioss— Fraud— Opisios  Bvidbnob. 

1.  In  an  election  contest,  it  appeared  that  the 
ballot-box  -used  at  the  election  was  furnished 
with  an  apparatus  designed  to  mark  the  ballots, 
as  they  were  deposited,  with  a  marlc  made  by  a 
needle  and  a  slight  milling  on  the  edge.  A  wit- 
ness testified  that  he  had  repaired  such  boxes, 
and  Kave  his  opinion  as  to  whether  ma:rks  on 
ballots  were  made  by  the  machine.  It  was  not 
shown  that  the  witness  had  any  previous  experi- 
ence with  regard  to  marlcs  made  on  ballots  by 
the  machine.  Held,  that  he  was  incompetent  to 
testify  as  an  expert  as  to  whether  marks  on 
ticicets  had  been  made  by  the  machine. 

2.  Where,  on  such  trial,  plaintiff  rests  his  case 
without  introducing  the  oallot>-box  or  ballots, 
and  announces  that  be  does  not  intend  to  intro- 
duce them,  it  is  error  for  the  court,  of  its  own 
motion,  to  order  the  ballot-box  and  ballots  into 
the  case  as  evidence,  after  the  case  has  been 
closed. 

Fer  BiASLBT,  C.  J.,  dissenting. 

An  election  contest  by  Patrick  Convery 
against  John  H.  Conger.  Judgment  for 
plaintiff.    Defendant  appeals.    Affirmed. 

For  report  of  majority  opinion  afiBrming 
Judgment,  see  22  Atl.  Rep.  43. 

Beablgt,  C.  J.,  (dlaaentiog.)  As  I  have 
tound  it  impossible  to  agree  to  the  conclu- 
sion reached  by  my  brethren  in  this  case. 


it  seema  Incumbent  upon  me  to  assign  my 
reasons  tor  such  dissent.  My  preventives 
from  concurrence  are  two  in  number,  the 
first  of  these  being  the  admission  at  the 
trial  ot  a  witness  as  an  expert'wtao,  in  mf 
estimation,  was  plainly  not  such.  This 
question  was  presented  in  the  course  of 
certain  proceedings  before  the  circuit  court 
of  the  connty  of  Middlesex,  in  which  the 
election  ot  the  clerk  of  that  county  waa  In 
contest.  This  examination  had  been  in- 
stituted by  virtue  of  division  D  of  the  act 
to  regulate  elections,  (Revision,  p.  35S,) 
and  it  was  made  before  the  Judge  ot  the 
circuit  sitting  judicially  and  as  a  Jury.  In 
the  course  of  the  trial,  the  ballot-box  that 
has  been  used  at  the  election  in  question 
was  produced  in  court,  and  was  there 
opened,  and  the  ballots  which  It  contained 
were  disclosed.  This  box  was  fumisbed 
with  the  well-known  apparatus  designed 
to  marlc  the  ballots  as  they  are  deposited 
In  the  box.  Pieces  of  paper  folded  so  as 
to  represent  ballots  were  at  the  trial 
passed  through  this  apparatus  and  ex- 
hibited to  the  court,  in  order  to  show  the 
marks  thus  impressed  upon  them.  The 
apparatus  itself  was  then  openhd.  exhibit- 
ed, and  its  movements  explained.  When 
in  complete  order,  this  machine  was  in- 
tended to  mark  the  ballots  with  three  de- 
vices, namely :  First,  with  certain  printed 
letters  in  ink;  second,  with  a  mark  made 
by  a  needle-point;  third,  with  a  slight 
milling  on  the  edge  ot  the  tickets.  The 
milling  here  mentioned  was  occasioned  by 
the  ballots  being  pressed  in  their  passage 
into  the  box  against  the  surface  of  a  roller 
whose  sides  were  slightly  serrated ;  that 
is,  indented  somewhat  like  the  edges  of  a 
coin.  In  the  present  instance  we  have  no 
concern  with  the  first  of  the  above-men- 
tioned indications,  for  at  this  election  the 
printing  mechanism  was  out  of  order,  so 
that  none  of  the  tickets  had  any  trace  ot 
inkrmarks  upon  tbem.  After  the  machine 
had  been  exhibited  and  its  movements  ex- 
plained, theclalmant  introduced  one  Lewis 
Nell  as  a  witness.  This  man  bad  formerly 
been  employed  in  repairing  these  machines 
just  referred  to.  He  it  was  who  eshibitpd 
the  machine  In  question  to  the  court,  and 
fully  explained  its  design  and  the  mode  ot 
its  operation.  He  pointed  out  to  the 
court  the  indented  edges  of  the  Instrnment 
that  was  calculated  to  mill  the  ballots, 
and  also  the  needle  that  punctured  them. 
In  short,  the  operating  of  the  machine 
with  respect  to  tickets  subjected  to  it  in 
any  way  was  fully  explained.  To  this 
extent  the  testimony  was  plainly  proper, 
and  no  question  was  raised  with  .respect 
to  its  legality.  The  next  step  bm  the  pro- 
ceeding was  the  examination  of  the  bal- 
lots as  they  were  taken  from  the  box: 
Many  ot  these  were  plainly  milled  and 
plainly  punctured.  Most,  however,  olsuch 
marks  were  exceedingly  indistinct.  Some 
of  the  tickets  were  only  milled,  and  others 
only  punctured,  with  more  or  less  conspic- 
nousnesH.  These  tickets  in  this  condition 
were  taken  aertatim  from  the  box,  and  the 
witness,  who  was  an  expert,  was  permit- 
ted to  express  his  opinion  whether  each 
had  or  had  not  been  subjected  to  the  ap- 
paratus already  described.  In  this  Judi- 
cial action  I  think  there  waa  plain  error 
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of  law.  The  wltnesB  was  not,  In  my  opin- 
ion, an  expert  over  the  subject  In  qaea- 
tion.  That  question  was  purely  this: 
whether,  from  the  indications  upon  the 
ballots,  the  witness  coald  say  whether  or 
not  such  ballots  had  been  acted  upon  by 
the  marking  apparatus  before  the  court. 
With  respect  to  that  matter,  the  witness 
taaa  no  special  knowledge  whatever.  Be- 
ing provided  with  eyes,  he  could  see 
whether  the  ballots  looked  as  though  they 
were  milled  or  were  punctured,  and  so 
could  any  other  person  with  similar  nat- 
ural qualifications;  but  how  could  this 
man,  by  reason  of  superior  acquirement, 
say  that  such  milling  or  punching  bad 
been  done  by  this  machine?  Any  person 
seeing  such  notations  would,  under  the 
circumstances,  have  been  strongly  inclined 
to  draw  the  Inference  that  such  had  been 
the  case;  but  bow  was  this  man  entitled 
to  draw  such  Inference,  and  give  his  opin- 
ion on  the  subject  ex  cathedra?  The  ex- 
act  posture  may  be  elucidated  by  an  ex- 
ample taken  from  the  testimony.  On  page 
76  of  the  book  this  narration  occurs: 
"Question.  Is  there  any  evideuce  that 
that  ticket  touched  the  machine?  An- 
swer. No,  sir;  there  is  no  evidence  of  that. 
Q.  Then,'in  your  opinion,  a  ticket  can  go 
through  the  box  without  touching  the 
machine?  A.  The  impression  can  be 
called  out,  I  think,  by  a  glass,  but  not  by 
the  naked  eye.  Q.  Would  you  like  to 
faave  a  glass?  A.  Yes;  I  would  like  to 
have  a  glass.  Q.  There  is  a  better  light 
here.  A.  There  is  light  enough  here.  I 
will  now  call  that  ticket  milled,  and  not 
punched.  Q.  A  moment  ago  it  was 
punched, and  not  milled?  A.  I  can  seethe 
punch,  and  not  the  milling,  but  now  I  can 
prove  the  milling  to  the  court  of  this 
ticket,  (witness  uses  glass.)  The  court 
then  says:  Yes;  there  is  some  fine  im- 
pression  there  that  may  be  milling,  (the 
court  uses  the  glass  also.)  There  seem 
to  be  some  Indented  marks  on  the  ridge, 
but  they  seem  to  be  fine.  The  witness 
can  state  his  Judgment,  too.  The  wit- 
ness. I  think  it  Is  milled,  and  not  punched." 
The  witness  then  proceeded  to  select,  in 
that  way,  such  ballots  as.  In  his  opinion, 
bad  passed  through  the  apertures,  and. 
with  respect  to  the  residue,  he  expressed 
bis  opinion  "that  they  were  put  In  the 
box  without  the  use  nl  the  machine. "  It 
will  be  observed  that,  in  the  instance  Just 
displayed,  the  witness  expressed  his  opin- 
ion on  two  points:  First,  that  there 
were  marks  on  the  ballot  observable 
through  the  glass;  and,  second,  that  such 
marks  .  were  millings,  and  millings  by  the 
machine  in  question.  Therefore  the  ques- 
tion arises,  what  qualifications  had  this 
Witness  superior  to  those  of  the  Judge  or 
those  of  ordinary  persons  that  legalized 
his  opinion  on  either  of  these  points?  Was 
there  a  mark  on  the  ticket?  If  so,  did  it 
denote  Indentation  of  the  ticket  made  by 
the  machine? — were,  as  I  think,  very  plain- 
ly matters  for  the  determination  of  uuln- 
structed  eyesight  and  inference.  In  this  re- 
spect, one  man's  opinion  is  worth  as  much 
as  that  of  another,  and  it  does  not  seem 
to  me  that  any  series  of  experiments  or 
practice  ol  observation  would  have  be- 
stowed in  the  least  degree  any  pre-emi- 


nence of  knowledge.  Whether  a  paper  is 
indented  on  its  face  or  edges,  whether  a 
small  puncture,  such  as  can  be  made  by  a 
large  needle  or  by  any  similar  instrument, 
bad  been  made  by  this  apparatus  or  by 
some  other  means,  was  a  problem  that 
addressed  itself  exclusively  to  the  senses 
and  judgment  of  the  ordinary  man,  and 
In  no  degree  to  the  trained  eye  of  the  ex- 
pert. But,  even  11  this  were  not  so,  still 
the  witness  had  not  the  right  to  enforce 
his  opinion  in  the  matter,  for  it  seems 
plain  that  he  viaa  not  an  expert  with  re- 
gard to  It.  An  ".expert"  is  defined  to  be  a 
person  who  has  made  the  subject  upon 
which  he  gives  bis  opinion  a  matter  of 
particular  study,  practice,  or  observation. 
And  he  must  have  a  particular  and  special 
knowledge  tm  the  subject.  It  has  ap- 
peared that  the  question  in  this  case  was 
whether  the  character  impressed  upon  the 
tickets  bad  been  made  by  this  machine,  so 
that  the  witness,  in  eSect,  was  asked 
whether  he  had  practical  acquaintance 
with  such  Impressions  so  that  he  could 
identify  them.  The  inquiry  was  identical 
with  that  which  arises  with  respect  to  the 
authenticity  of  handwriting.  A  person 
who  had,  from  previous  practice  and  ob- 
servation, acquired  a  knowledge  of  the  pe- 
culiarity of  A. 'a  handwriting,  may,  in  a 
court  of  justice,  express  an  opinion  touch- 
ing the  specimen  to  which  his  attention  is 
directed.  So  here  let  it  be  admitted,  for 
the  purpose  of  the  argument,  that  these 
impressions  could  be  the  sublect  of  recog- 
nition, the  question  is  then  presented, 
what  did  this  witness  know  about  them? 
The  answer  is  that  in  this  particular  he 
bad  no  knowledge  whatever,  ho  far  from 
having  made  these  Impressions  a  "matter 
of  particular  study,  practice,  or  observa- 
tion;" for  it  must  be  certainly  presumed 
that  before  the  hour  of  his  examination  in 
court  he  bad  never  seen  a  single  specimen 
of  them.  I  say,  this  must  be  the  unques- 
tionable presumption,  because  the  record 
falls  ta  show  that  the  witness  had  any 
previous  experience  with  regard  to  these 
marks  upon  ballots,  and  it  was  Incumbent 
on  the  claimant  to  prove  tbat  his  witness 
bad  the  acquirements  of  an  expert.  The 
rule  applies  in  its  fullest  force  qaod,  noo 
appuret,  non  est.  All  that  we  know 
touching  the  qualifications  of  this  witness 
Is  that,  from  time  to  time,  he  had  mended 
these  machines  when  they  were  out  of  or- 
der. The  posture  of  things  was  therefore 
this:  Both  the  witness  and  the  judge 
knew  that  the  apparatus  in  question 
would  generally  mill  and  puncture  tickets, 
as  they  passed  inco  the  box,  in  manner 
generally  similar  to  that  exhibited  by  the 
tickets  scrutinized  by  them;  but  that  this 
witness  was  an  expert,  and  therefore  em- 
powered in  law  to  express  his  opinion 
that  the  marks  on  the  tickets  bad  been 
marked  by  such  apparatus,  on  the  ground 
that  he  had  frequently  repaired  machinery 
of  that  kind,  it  seems  to  me  demonstrated 
plainly  that  this  man  was  not  in  law  an 
expert.  The  judge  could  tell  as  well  as 
the  witness,  from  the  marks  on  the  tickets 
under  inspection,  whether  they  had  been 
subjected  to  this  marking-machine,  and  he 
did  not  require,  nor  did  the  law  permit 
talm  to  have,  the  views  of  any  one  having 
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no  pre-eminent  knowledge.  The  conBe- 
qaence  Is  that,  when  the  witness  was  per- 
mitted to  Bcratlnlze  those  ballots  with  a 
glass,  and  to  express  his  opinion  that 
there  were  marks  upon  them,  and  that, 
althoogb  very  taint,  they  were  millings 
made  by  this  machine,  in  my  Judgment 
there  was  plain  error  in  law,  inasmuch  as 
the  witness,  as  far  as  we  know,  had  never 
before  used  a  glass,  and  had  never  seen  an 
instance  of  indentation  made  by  this  or 
any  similar  instrnraent.  The  rule  on  this 
subject  adopted  by  the  court  ot  errors  In 
the  case  ol  Cook  v.  State,  24  N.  J.  Law, 
862,  is  expressed  In  these  terms:  "The 
opbiion  ot  witnesses  cannot  be  received 
when  the  Inquiry  is  into  a  subject-matter 
the  nature  ot  which  is  not  such  as  to  re- 
quire any  particular  habits  or  study  in 
order  to  quality  a  man  to  understand  it." 
That  rule  was  utterly  disregarded  when 
this  witness  was  permitted,  as  in  the  in- 
stance already  particularly  stated,  to  look 
through  a  glass,  and  express  the  opinion 
that  there  were  taint  traces  on  the  ballot 
being  criticised,  and  that  such  marks  were 
milling  made  by  the  machine  In  question ; 
tor  the  reason  that  the  witness  had  no  ex- 
perience whatever  or  especial  knowledge 
on  the  subject,  and  that  It  was  a  matter 
vested  entirely  in  common  observation 
and  common  intereoce.  Entertaining  this 
view,  the  question  seems  to  me  to  be 
whether  this  judfcment  or  this  rule  shall  be 
set  aside,  and  this  Is  the  reason  why  I 
cannot  concur  in  the  opinion  ot  my  breth- 
ren. 

In  the  second  place,  this  trial  was  ille- 
gallsed  by  another  incident,  the  facts  In- 
volving it  being  these:  The  contestant, 
occupying  the  position  of  plaintiff,  in  or- 
derto  sustain  bis  contention  that  a  major- 
ity of  votes  had  been  cast  for  him  at  the 
election,  introduced  as  witnesses  a  large 
number  of  voters  whose  testimony  was 
favorable'  to  him.  That  testimony,  when 
compared  with  the  election  return,  tended 
to  show  that  he  was  entitled  to  the  ofQce 
In  question.  As  supplementary  to  this 
line  of  evidence,  he  caused  to  be  brought 
Into  court  the  ballot-box  and  its  contents, 
and  his  counsel  was  asked  by  the  oppos- 
ing counsel  it  this  box,  and  the  ballots  in 
it,  were  offered  In  evidence,  and  the  reply 
was:  "We  have  not  offered  them  yet,  but 
undoubtedly  we  will  offer  them."  The  bal- 
lots were  then  examined,  and  witnesses  in- 
terrogated as  to  the  marks  upon  them. 
There  was  also  evidence  tending  to  show 
that  on  the  day  of  the  election  the  ballot- 
box  was  tor  a  time,  under  what  was  al- 
leged to  be  suspicions  circumstances,  in 
the  exclusive  custody  of  the  election  offi- 
cers belonging  to  the  political  party  of 
which  the  Incumbent  was  a  member.. 
This  was  the  situation  when  the  case  on 
the  part  of  the  claimant  was  rested,  and 
his  counsel  was  again  asked  If  he  offered 
the  box  or  ballots,  and  his  answer  was, 
"No,  sir."  This  is  what  further  occurred, 
(case,  p.  14S:)  "I  move,  [said  the  counsel 
of  the  incumbent,]  may  It  please  the 
court,  that  all  the  testimony  concerning 
the  ballot-box,  its  condition  as  It  now  ap- 
pears in  court,  and  the  ballots  and  their 
condition,  be  stricken  out,  on  the  ground 
that  they  can  be  relevant  only  In  this  case 


if  the  box  and  ballots  are  ottered  as  exhib- 
its by  the  parties  offering  the  evidence. " 
The  reply  of  the  court  was  In  these 
words:  "I  suppose.  In  effect,  the  motion 
Is  a  motion  of  nonsuit.  The  plaintiffs 
have  not  produced  the  ballots  and  ballot- 
box,  or,  at  least,  the  instruments  offered, 
—have  not  produced  them  in  evidence 
upon  their  side;  and,  it  they  have  not, 
they  are  not  In  evidence,  and  they  stand 
upon  the  testimony  as  to  the  other  facts 
outside.  I  will  overrule  the  motion,  and 
give  you  an  exception.  It  will  have  to  be 
tried,  of  course,  as  the  counsel  see  fit  to 
present  it. "  Therefore  an  exception  was 
taken  and  allowed.  With  respect  to  this 
Judicial  action,  it  is  obvious  that  it  was 
entirely  unexceptional.  It  was  right  in 
the  refusal  to  nonsuit,  on  the  ground  of 
what  is  called  the  "facts  In  the  case  out- 
side;" such  facts  consisting  of  those  de- 
posed to  by  the  witnesses  who  had  voted 
tor  the  contestant,  and  the  testimony  re- 
lating to  the  custody  ot  the  ballot-box  on 
election  day;  and  It  was  Just  as  plainly 
right  in  its  ruling  that  the  ballot-box  and 
the  ballots  were  not  In  evidence.  The 
claimant's  case  being  thus  rested,  and  Its 
legal  condition  having  been  thus  clearly 
and  correctly  explained,  the  incumbent's 
Bide  of  the  contention  was  then  presented. 
It  consisted  entirely  ot  the  introduction  of 
witnesses  who  testified  to  having  voted 
for  Incumbent,  and  of  testimony  tending 
to  explain  away  those  circumstances  that 
were  charged  were  suspicious  with  regard 
to  the  custody  ot  the  ballot-box  on  the 
day  of  election.  No  evidence  was  offered 
which  in  the  most  distant  degree  required, 
in  order  to  make  It  admissible,  the  pres- 
ence of  the  box  or  the  ballots  as  evidence 
in  thecase.  Theclaimant  offering  nothing 
further,  the  case  was  then  finally  reuted, 
and  thereupon  the  court,  of  its  own  mo- 
tion ,  ordered  into  the  case  the  ballot-box 
and  Its  contents,  the  ballots,  saying  that 
he  would  consider  them  evidence  on  the 
part  of  the  claimant.  To  this  ruling  an 
exception  was  taken.  No  power  Is  per- 
ceived upon  which  this  judicial  action  Is 
to  be  Justified.  The  legal  proposition  that 
could  alonesustaln  it  would  be  this:  that, 
when  a  plaintiff  rests  his  case,  the  court 
can.  In  solemn  form,  declare  that  a  certain 
line  of  testimony  is  not  in  such  case,  and 
that  then,  when  the  testimony  shall  have 
been  closed,  may  by  judicial  edict  Intro- 
duce such  rejected  evidence  against  the 
protest  ot  the  defense.  It  is  snte  to  say 
that  such  a  course  Is  absolutely  abnor- 
mal; It  has  no  antecedent  which  even 
bears  any  resemblance  to  It.  It  Isdlfn- 
cult  to  see  how  a  litigation  can  be  fairly 
investigated  in  the  presence  ot  such  a  rule 
ot  procedure.  When  a  defendant,  at  the 
close  ot  a  plaintiff's  case,  is  asBured,  by  a 
Judicial  decision  favorably  made,  that  cer- 
tain testimony  Is  not  in  hlB  adversary's 
case,  what  Is  he  to  do  unless  he  can  rely 
on  such  adjudication?  How  Is  he  to  con- 
struct his  defense?  la  the  present  in- 
stance, when  this  incumbent  was  told 
that  the  ballots  were  not  In  evidence,  Is  It 
possible  to  contend  that  he  was  bound  to. 
offer  testimony  to  explain,  it  he  could,  the 
marks  upon  them,  or  to  contradict  or 
avoid  those  things  that  the  witnesses  of 


Digitized  by 


i^oogle 


K2 


ATLANTIC  BEFOBTEB.yor.  22. 


(K  H. 


hlB  opponent  bad  deposed  In  relation  to 
tbem?  It  dfiea  not  seem  reasonable  to 
contend  that  it  was  Incumbent  on  this  in- 
cumbent to  anticipate  that  the  court, 
without  the  minutest  pertinent  change  of 
circumstances,  would,  at  the  close  of  the 
testimony,  and  after  he  bad  built  up  bis 
defense  on  its  previous  adjudication,  re- 
verse such  adjudication,  and  admit  into 
the  case  this  very  evidence  that  it  had  be- 
fore excluded.  Such  a  method  of  proced- 
ure would,  it  seems  to  me,  necessarily 
lead  to  Inevitable  injustice.  If,  therefore, 
the  claimant  had,  after  refusing  to  put  io 
this  testimony  when  he  rested  bis  case, 
himself  oHered  it  in  the  lust  stage  of  the 
trial,  such  testimony  would  have  been,  in 
my  Judgment,  inadmissible,  and  should 
have  been  rejected.  But  I  also  think  that 
it  was  error  in  the  court  ex  mero  motn  to 
order  in  this  evidence  at  the  time  in  ques- 
tion. Such  a  procedure  is,  as  far  as  I  am 
aware,  unknown  to  the  law.  These  are 
grounds  on  which  the  court  acted  at  the 
trial  in  this  respect  as  Indicated  by  the 
trial  Judge  himself.  This  is  his  language : 
"I  would  say  that  both  parties  have  rest- 
ed without  putting  in  evidence  the  ballot- 
box,  its  contents,  and  the  tickets.  I  cer- 
tainly shall  not  decide  this  case  without 
these  things  being  offered  in  evidence.  I 
consider  tbem  in  evidence.  Tbey  were 
called  for  by  the  counsel  of  the  contest- 
ant, admitted  by  the  court  against  the 
objection  of  Incumbent's  counsel,  exam- 
ined thoroughly,  and  cross-examined  up- 
on, and  they  are  in  evidence  in  this  cause. 
I  shall  so  consider  them,  both  sides  bar- 
ing reste.1  their  case."  But  the  record 
shows  that  important  facts  are  here  over- 
looked. The  case  states  that,  when  the 
ballot-box  and  ballots  were  called  for  by 
the  counsel  of  the  contestant,  such  coun- 
sel at  the  same  time  declared  that  bo  did 
not  otfer  them  in  evidence,  and  that  when 
he  rested  hisclient'scase  hereiteroted  that 
decinration,  and  that  thereupon  the  court 
itself  adjudged  that  these  instruments 
and  exhibits  were  nut  in  evidence.  It  is 
clear,  therdore,  that  the  question  is  pre- 
sented in  its  unmitigated  force.  How  is 
it  that  the  court  could  interfere  In  the 
manner  described?  Each  party  expressly 
refused  tp  oCer  this  evidence;  why  should 
the  court  interfere?  By  such  interference 
Itis  impossible  to  avoid  the  appearance  of 
becoming  a  third  party  in  the  cause, 
and,  what  is  worse,  of  favoring  the  one 
side  or  the  other.  If  a  court  shall  act  In 
the  Introduction  of  testimony,  then,  as  in 
almost  every  case,  the  effect  of  such  testi* 
mony  will  be  favorable  to  one  of  the  liti- 
gants. The  court  must  unavoidably  ex- 
hibit itself  as  seemingly  partial  to  one  of 
the  other  parties.  Such  an  attitude,  in  the 
nature  of  things,  must  be  destructive  of 
that  public  confidence  in  Judicial  indiffer- 
ence, without  which  Justice  cannot  be  sat- 
isfactorily dispensed.  In  political  inquiry, 
such  as  the  Present  one,  the  effect  of  such' 
Judicial  participation  In  the  conduct  of  the 
trial  would  be  disastrous  in  the  extreme. 
On  both  these  grounds,  therefore,  this 
judgment,  in  my  opinion,  should  be  re- 
versed. It  may  be  proper  to  say  in  con- 
clusion that  in  the  foregoing  discussion  it 
has  been  assumed  that  the  proceedings,  in 


a  case  of  this  character,  are  to  be  regulat* 
ed  by  the  ordinary  legal  rules  wblcli  ap- 
ply in  procedure  and  evidence.  That  this 
is.  the  only  view  to  take  of  this  subject 
seems  very  evident,  for  otherwise  the  pro- 
cedure would  be  unregulated  in  any  par- 
ticular whatever. 

(M  N.  H.  482) 

Jacques  v.  Qbeat  Falla  Mancp'o  Co. 

{Sv/preme  Court  of  New  Hcmnpshhre.    BtraffOrd. 
July  81, 1891.) 

IfAaTSB  AND  Sebvast — Detxctivx  Maceinkbt— 
Fbllow-Sbbvasts. 

1.  In  an  action  against  a  manafacturinf;:  com- 
pany for  personal  injariea,  the  evidenoe  showed 
that  plaintiff  waf  employed  aa  a  weaver,  and  that, 
when  the  Inoms  became  out  of  repair,  it  was  the 
duty  of  the  operator  to  notify  a  loom-fixer  em- 
ployed by  defendant  to  keep  the  looms  In  repair. 
A  shuttle  flew  out  of  the  loom  operated  by  plain- 
tiff, whereupon  plaintiff  notified  the  loom-fixer, 
who  made  repairs  and  set  the  machine  running. 
About  one  hour  afterwards  the  loom-flxer  was 
again  called  on  by  plaintiff,  and  he  made  repairs 
and  put  the  machine  in  operation.  Aboat  one 
hour  thereafter  the  shuttle  again  flew  out,  injur- 
ing  plaintiff.  The  evidenoe  further  showed  that 
a  shuttle  would  not  fly  out  of  a  loom  that  was  In 
proper  repair.  Held  sufBcient  to  sustain  a  ver- 
dict for  plaintiff. 

2.  A  person  employed  as  a  loom-fixer  in  a 
ootton-mill,  whose  duty  is  to  keep  the  looms  in 
repair,  is  not  a  fellow-servant  of  the  operatoi;  of 
a  loom. 

Exceptions  from  Strafford  county ;  be- 
fore Justice  A.  P.  Caepknter. 

Action  by  Jennie  Jacques  against  the 
Great  Falls  Manufacturing  Company,  to 
recover  damages  for  personal  iujuries. 
Judgment  for  plaintiff.  Defendant  brings 
exceptions.    Exceptions  overruled. 

Tne  plaintiff  was  employed  by  the  de- 
fendant in  its  cotton-mill  as  a  weaver,  and 
had  charge  of  six  looms.  She  adduced 
evidence  tending  to  show  that  the  shuttle 
would  not  fly  out  of  a  loom  unless  the  ma- 
chinery was  defective  or  out  of  repair; 
that  she  knew  nothing  about  the  machin- 
ery, and  was  not  allowed  to  meddle  with 
it;  that  in  case  it  did  not  properly  oper- 
ate she  was  required  to  call  upon  John  C. 
Burke,  a  loom-flxer  employed  by  the  de- 
fendant, whose  duty  was  to  look  after 
and  keep  in  proper  repair  the  machinery 
of  the  looms  operated  by  the  plaintiff; 
that  about  10  o'clock  in  the  forenoon  of 
December  12,  1889,  the  shuttle  flew  out  of 
her  loom  numbered  816;  that  in  accord- 
ance with  Instructions  she  thereupon 
called  on  Burke,  who  examined  the  loom, 
made  whatever  repairs  he  thought  nec- 
essary, and  set  it  running ;  that  about  11 
o'clock  of  the  same  day  the  shuttle  caught 
in  the-binder"  orin the"  picker;"  thatshe 
thereupon  called  on  Burke,  who  again  ex- 
amined the  loom,  made  such  repairs  as  he 
deemed  necessary, -and  put  it  in  motion; 
that  shortly  afterwards,  and  before  12 
o'clock,  the  shuttle  flew  out,  and  struck 
her  in  the  eye.  She  testifled  that  the  be- 
havior of  loom  316  made  her  afraid  of  it, 
and  that  she  watched  it  more  closely  than 
the  other  looms.  A  motion  for  a  nonsuit 
was  denied,  and  the  defendant  excepted. 
The  defendant  called  as  a  witness  VVilllam 
8.  Marstoo,  one  of  its  overseers,  who  tes- 
tified, among  other  things,  that  under  him 
Burke  had  the  sole  and  exclusive  charge  of 
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the  machinery  o(  tb^  loomB  operated  by 
the  plaintlB;  that  the  plaintiff  was  not 
permitted  to  meddle  with  It;  that  in  case 
the  looms,  for  any  cause,  did  not  properly 
operate,  her  daty  was  to  call  Burke;  that 
when  he  examined  the  looms,  repaired 
them,  it  necessary,  and  set  them  running, 
the  plaintiff  bad  the  ri^ht  to  understand 
that  they  were  in  perfect  order,  and  could 
be  safely  operated.  The  defendant  re- 
quested the  court  to  instruct  the  jury  that 
Burke,  section-hand  in  No.  3  weave-room 
of  the  defendant's  corporation,  was  not  a 
vice-principal  of  the  defendant,  but  was  a 
co-servant  with  the  plain  tllT,  for  the  fol- 
lowins  reasons:  that,  according  to  the 
testimony  of  William  S.  Marston,  Burke 
was  employed  In  the  common  and  general 
employment  of  manufacturing  cotton 
cloth  under  the  same  general  control,  and 
paid  by  the  same  principal;  that  Mr. 
Burke,  Mr.  Hobart,  Mr.  Marston,  himself, 
and  even  the  superintendent  of  the  defend- 
ant's mills,  were  In  the  common  employ- 
ment of  the  defendant,  and  working  to  the 
same  end,  vie,  the  manufacture  of  cotton 
cloth,  and  under  the  control  of  the  officers 
nf  the  company  higher  In  rank  and  re- 
Bponslblllty.  The  request  was  denied,  and 
the  d^endant  excepted. 

RusboH  a  Bojrer.toT  plaintiff.  W.S.Jk 
D.  B.  Pierce,  for  defendant. 

Clark,  J.  The  motion  for  a  nonsuit 
presents  the  question  whether  the  jury 
could  properly  find  a  verdict  for  the  plain- 
tiff upon  the  evidence  submitted.  Paine 
V.  Railway,  68  N.  H.  611.  The  evidence 
produced  by  the  plaintiff — that  the  shuttU 
wonld  not  fly  out  of  a  loom  unless  the  ma- 
chinery was  defective  or  out  of  repair; 
that  the  plaintiff  bad  no  knowledge  of  the 
machinery,  and  was  not  allowed  to  med- 
dle with  it,  and,  Iti  case  it  did  not  operate 
properly,  was  required  to  call  on  Burke,  a 
luom-flxer  employed  by  the  defendant  to 
look  after  the  looms  operated  by  the  plain- 
tiff, and  keep  them  in  proper  repair ;  that 
the  shuttle  flew  out  of  one  of  her  looms 
aboot  10  o'clock  in  the  forenoon  of  the 
day  of  the  injury,  and  she  notified  Burke, 
who  examined  it,  made  whatever  repairs 
he  thought  necessary,  and  net  It  running; 
that  at  11  o'clock  the  shuttle  caught  in  the 
"binder"  or  In  the  " picker, " and  she  again 
called  on  Burke,  who  again  examined  the 
loom,  repaired  it,  and  put  It  In  operation; 
that  shortly  after,  and  before  12  o'clock, 
the  shnttte  flew  out,  and  strnck  her,  put- 
ting out  one  of  her  eyes;  and  that  she  had 
watched  the  loom  more  closeiy  than  the 
others,  because  its  action  made  her  afraid 
of  It,— was  evidence  tending  to  show  that 
the  plaintiff,  exercising  reasonable  care, 
was  injured  by  the  defendant's  neglittence 
in  failing  to  provide  suitable  machinery 
for  her  use;  and.  In  the  absence  of  rebut- 
ting evidence,  wassuHlcient  to  sustain  a 
verdict  for  the  plaintiff.  The  motion  for  a 
nonsuit  was  properly  denied. 

The  defendant  excepted  to  the  refusal  to 
instruct  the  jury  that  Burke,  the  section- 
band  and  loom-fixer,  being  engaged  in  the 
same  common  employment  and  under  the 
same  general  control,  was  a  fellow-servant 
of  the  plaintiff,  and  that  the  defendant 
was  not  liable  for  his  negligence.    As  tbe 


servant  assumes  tbe  Ordinary  risks  of  bis 
employment.  Including  the  negligence  of 
his  fellow-servants,  the  master  is  not  re- 
sponsible to  the  servant  for  Injuries  hap- 
pening from  that  cause.  But  the  rule  of 
law  which  exempts  the  master  from  re- 
BponBlblllty  for  siieh  Injuries  does  not  re- 
lieve bim  from  the  duty  which  he  owes  to 
the  servant  to  provide  suitable. and  safe 
machinery  and  appliances  for  the  use  of 
the  servant  in  his  employment.  Fifleld  v. 
BaJlroad,  42  N.  H.  225;  Hanley  v.  Railroad 
Co.,  62  N.  H.  274;  Ford  v. Railroad  Co.,  110 
Mass.  240,  260:  Hough  v.  Railway  Co., 
100  n.  S.  213.  This  duty  may  be,  and  In 
case  the  -employer  Is  a  corporation  must 
eilways  be,  discharged  by  agents  and  serv- 
ants; and  that  the  agent  or  servant 
charged  with  its  performance,  whatever 
his  rank  of  service  may  be,  stands  In  the 
place  of  the  employer,  who  thereby  be- 
comes responsible  for  the  acts  and  charge- 
able with  the  negligence  of  such  agent  or 
servant.  In  many  kinds  of  service  the 
care  and  keeping  of  tools  and  machinery 
In  a  condition  of  saiety  requires  merely 
the  attention  and  repairs  occasioned  by 
ordinary  use  and  wear,  and  is  properly  a 
part  of  the  regular  biislnesa  of  the  servant 
engaged  in  the  use  of  such  tools  and  ma- 
chinery. In  such  cases  the  duty  of  the  em- 
ployer is  performed  by  furnishing  safe 
tools  and  machinery,  and  the  means  of 
making  needed  repairs,  and  the  duty  of 
making  the  repairs  may  be  Intrusted  to 
servants,  and  any  neglect  In  the  perform- 
ance of  this  service  is  the  negligence  of  a 
servant.  McGee  v.  Cordage  Co.,  139  Mass. 
445, 1  N.  E.  Rep.  745.  But  In  cases  where 
skill  and  practical  knowledge  are  required 
In  keeping  machinery  In  a  reasonable  condi- 
tion as  to  safety,  beyond  what  is  needed 
in  operating  it,  It  Is  the  duty  of  the  em- 
ployer to  supply  the  necessary  Intelligence, 
skill,  and  experience  In  the  care  and  In- 
spection of  the  machinery  to  protect  the 
servants  from  Injury ;  and  for  any  failure 
to  exercise  proper  care  and  skill  the  em- 
ployer is  accountable. 

The  question  who  are  fellow-servants, 
within  the  rule  exempting  the  employer 
from  the  consequences  of  the  negligence  of 
fellow-servanta,  is  not  ordinarily  deter- 
mined by  rank  or  grade  of  service,  but  by 
the  character  of  the  service  performed  or 
acts  complained  of.  As  a  general  rule, 
those  doing  the  work  of  a  servant  are  fel- 
low-servants, whatever  their  grade  of 
service;  and  a  servant,  of  whatever  rank, 
cliarged  with  the  performance  of  the  mas- 
ter's duty  towards  his  servants,  is,  as  to 
the  discharge  of  that  duty,  a  vice-princi- 
pal, for  whose  acts  and  neglects  the  mas- 
ter is  responsible,  because  be  has  invested 
him  with  the  responsibility  of  doing  that 
which  the  matrter  is  bound  to  have  care- 
fully performed.  Moynihan  v.  Hills  Co., 
146  Mass.  586,  593,  16  N.  E.  Rep.  574;  Daley 
V.  Railroad  Co.,  147  Mass.  101, 114, 16  N.  K. 
Rep.  690;  Fuller  v.  Jewett,  80  N.  Y.  46; 
Davis  V.  Railroad  Co.,  55  Vt.  84;  Tiemey 
V.  Railroad  Co., 33  MInn.811,  23  N.  W.  Rep. 
229:  Railroad  Co.  v.  McMuUen,  117  Ind. 
439,  20  N.  E.  Rep.  287;  Ell  v.  Railroad  Co., 
(N.  D.)  48  N.  W.  Rep.  222. 

The  test  whether  the  plaintiff  and  Bnrke 
were  fellow-servants  was    not    whether 
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they  were  engaged  in  the  common  em- 
ployment of  mnnutacturing  cotton  cloth 
under  the  same  general  control  and  paid 
by  the  same  principal,  but  whether  Bnrke 
represented  the  defendant  in  the  responsi- 
bility or  performance  of  any  duty  which  it 
owed  to  the  plaintiff.  It  was  the  duty  of 
the  defendant  to  furnish  suitable  machin- 
ery, and  keep  it  in  suitable  condition,  for 
the  plaintiff's  use.  The  duty  of  keeping 
the  looms  in  proper  repair  required  expe- 
rience and  the  exercise  of  mechanical  skill, 
and  was  specially  intmated  to  Burke,  and, 
so  far  as  the  discharge  of  that  duty  was 
concerned,  Burke  represented  the  defend- 
ant, and  any  negligence  on  his  part  in  the 
performance  of  that  duty  was  the  negli- 
gence of  the  defendant.  It  is  Immaterial 
that  Burke  exercised  no  control  or  au- 
thority over  the  plaintiff.  The  negligence 
of  the  defendant  complained  of  was  not  in 
ordering  the  plaintiff  Into  a  place  of  dan- 
ger, but  In  falling  to  use  ordinary  care  to 
prevent  the  exposure  of  the  plaintiff  to  un- 
usual hasard  in  her  ordinary  employment. 
Exceptions  overruled. 

Carpenter,  J.,  did  not  ait.    The  others 
concurred. 


(«  N.  H.  615)  

Preset  v.  Grand  Trunk  Rt. 

(Supreme  Court  of  New  Hampstvbre.    July  81, 
1891.). 

Nbguoshcb — BtowiNG  Ofv  Steam — Evidemob. 

1.  In  an  action  against  a  railroad  company 
for  injuries  caused  by  plaintiff's  horse  being 
frightened  by  defendant's  locomotive  blowing 
oft  steam,  the  evidence  showed  that  the  horse 
was  frightened  by  the  escaping  steam,  that  no 
notice  was  given  of  the  approaching  train  by 
ringing  the  bell,  and  that  the  view  of  the  train 
was  obstructed  by  box-cars,  one  of  which  was 
standing  in  the  limits  of  the  highway.  Held 
sufficient  to  sustain  a  verdict  for  plaintiff. 

'jl.  The  fact  that  the  escape  of  steam  from 
defendant's  locomotive  was  regulated  by  an  au- 
tomatic valve  is  no  Justiflcation  for  allowing 
steam  to  escape,  and  it  was  a  question  of  fact 
for  the  Jury  whether  defendant  was  guilty  of  neg- 
ligence in  permitting  steam  to  escape. 

8.  It  was  proper  to  admit  evidenoe  tending 
to  show  that  engines  standing  at  the  station  fre- 
qoently  blew  off  steam  and  frightened  horses,  and 
that  cars  were  frequently  left  on  the  side  track 
in  such  a  position  as  to  obstruct  the  view  of  a 
train  at  the  station  to  a  traveler  ou  the  highway. 

Exceptions  from  Coos  county;  before 
Justice  I.  W.  Smith. 

Action  by  John  Presby  against  the 
Grand  Trunk  Railroad  to  recover  damages 
for  injuries  caused  by  plaintiff's  horse  be- 
ing frightened  by  defendant's  locomotive 
blowing  oB  steam.  Judgment  for  plain- 
tiff Defendant  excepts.  Exceptions  over- 
ruled. 

Juwes  W.  Remick  and  Parsons  &  Mad  ■ 
den,  for  plaintiff.  Ossiaa  Say,  Drew  & 
Jordan,  and  A.  A.  Strout,  for  defendant. 

CuARK,  J.  To  maintain  his  action,  the 
plaintiff  must  show  that  his  injury  was 
caused  by  the  defendant's  want  of  ordina- 
ry care.  He  complains  that  the  defendant 
was  negligent  in  blowing  off  steam,  and 
thereby  frightening  bis  horse;  in  not  giv- 
ing notice  of  the  approach  of  the  train  by 
ringing  the  l>ell  for  a  distance  of  80  rods  be- 
fore reaching  the  crossing;  in  leaving  box- 


cars on  the  side  track,  one  of  which  was 
within  the  limits  of  the  highway,  iu  such 
a  position  that  the  view  of  the  train  was 
obscured ;  in  not  having  a  flagman  or 
gates  at  the  crossing;  in  placing  a  hand- 
car and  semaphore  post  in  the  highway; 
and  in  not  extending  the  planking  at  the 
highway  crossing  over  the  depression  at 
the  Joint  of  the  rails,  and  thus  leaving  the 
crossing  of  insutflclent  width.  Having 
produced  evidence  tending  to  establish 
the  matters  complained  of,  the  questions 
of  the  plaintiff's  care,  and  of  the  defend- 
ant's negligence,  were  properly  submitted 
to  the  Jury. 

The  motion  that  a  verdict  be  ordered 
tor  the  defendant  was  based  upon  the 
claim  that  the  escape  of  the  steam  from 
tbe  engine,  being  regulated  by  an  auto- 
mhtlc  valve  such  as  is  generally  used  by 
railroad  companies,  was  involuntary,  and 
could  not  be  controlled  by  the  defendant's 
servants,  and  therefore  the  defendant  was 
not  chargeable  with  negligence  on  ac- 
count of  the  noise  of  the  escaping  steam, 
and  that  the  other  alleged  negligent  acts 
and  omlpslons  were  too  remote  and  Im- 
material. The  operation  of  the  automatic 
pop-valve  was  simply  to  allow. the  steam 
to  escape  whenever  the  pressure  exceeded 
136  pounds.  It  did  not  in  any  way  affect 
tbe  quantity  of  steam  generated.  The 
amount  of  steam  produced  was  under 
tb(3  control  of  the  defendant's  servants  in 
charge  of  the  engine,  and  the  pressure  up- 
on tbe  pop-valve  depended  upon  tbe  man- 
agement of  the  fire  and  the  condition  of 
the  engine  as  to  working  steam  or  stand- 
ing still.  The  evidence  was  that  valves  of 
a  higher  pressure  are  sometimes  used,  and 
it  could  not  be  said,  as  matter  of  law, 
that  tbe  valve  upon  thedefendant's  engine 
was  suitable.  It  was  a  question  of  tact 
for  the  Jury  to  determine  whether,  under 
the  circumstances,  the  defendant  was 
gull  ty  of  negligence  in  causing  tbe  fright 
of  the  nlaln  tiff's  horse  by  the  escaping 
steam.  And  in  determining  this  Question 
it  was  material  to  inquire  what  precau- 
tions tbe  defendant  used  to  warn  travel- 
ers upon  the  highway  of  the  approach  of 
the  train,  and  what  opportunity  the  plain- 
tiff had  of  knowing  that  the  engine  was 
standing  near  the  crossing;  and  for  this 
purpose  the  evidenoe  whether  the  bell  was 
rung,  whether  tbe  box-cars  obstructed  the 
view  of  the  train,  and  whether  any  warn- 
ing was  given  of  the  presence  of  tbe  engine 
at  the  crossing,  was  competent  and  mate- 
rial. So,  also,  the  evidence  as  to  the  loca- 
tion of  the  hand-car  and  semaphore  post, 
and  the  depression  in  the  road-bed  within 
the  limits  of  the  highway,  and  the  width 
of  the  planking  at  the  crossing,  was  com- 
petent upon  the  qnestlon  whether  tbe  de- 
fendant was  exercising  ordinary  care  to 
guard  against  injury  to  travelers  whose 
horses  might  be  frightened  by  the  locomo- 
tive and  the  noise  of  escaping  steam,  and 
upon  the  inquiry  as  to  the  cause  of  the  ac- 
cident to  the  plaintiff.  Gordon  v.  Rail- 
road, 58  N.  H.  396.  The  testimony  of  Hln- 
mon,  the  hlghwaysurveyor,that  he  called 
tbe  attention  of  the  defendant's  station 
agent  to  the  depression  between  the  ties 
at  tbe  end  of  tbe  planking  on  the  cross- 
ing; that  it  was  nine  inches  or  more  from 
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the  surface  of  tbe  ground  to  the  top  of  the 
rail,— was  competent  to  show  that  the  de- 
fendant had  notice  of  tbe  condition  of  the 
croeslnK  at  that  point  before  tbe  accident. 
Upon  aimtlar  gronnd,  the  testimony  of 
Pattee  and  others,  that  engines  standing 
at  the  station  frequently  blew  off  steam 
and  frightened  horses,  was  admissible  to 
show  tbe  defendant's  knowledge  of  that 
source  of  danger  to  travelers  on  the  high- 
way crossing,  which  was  a  material  fact 
to  be  considered  in  determining  whether 
tbe  defendant  exercised  reasonable  care  to 
prevent  injury  from  that  cause.  The  evi- 
dence as  to  the  practice  uf  leaving  cars  on 
tbe  side  track  In  such  ia  position  as  to  ob- 
struct the  view  of  a  train  at  thestatlon  to 
a  traveler  on  the  highway,  as  to  ringing 
tbe  bell,  and  blowing  off  steam,  was  ad- 
missible, as  tending  to  show  what  was 
done  at  the  time  of  the  accident  to  the 
plaintiff.  Hall  V.  Brown,  Id.  93;  Parkin- 
sun  V.  Railroad  Co.,  61  N.  H.  416.  Although 
the pop-valvewas automatic,  tbe  quantity 
of  steam  was  controlled  by  regulating  tbe 
fire,  and  the  evidence  of  blowing  off  steam 
tended  to  show  that  the  pressure  usually 
carried  at  that  point  was  such  that 
steam  was  liable  to  escape  through  the 
valve  while  the  train  was  standing  at  the 
station.  The  evidence  as  to  filling  up  the 
depression,  and  the  change  in  the  matter 
of  leaving  hand-cars  at  tbe  crossing  after 
the  accident  to  the  plaintiff,  was  not  legal- 
ly objectionable.  It  tended  to  show  an 
admission  that  the  changes  ought  to  have 
been  made  before  the  accident.  Martin  v. 
Towle,  69  N.  H.  S3.  Judgment  on  the  ver- 
dict. 

Smith,  J.,  did  not  sit.    Tbe  others  con- 
curred. 


(16  N.  H.  EM) 

LiHE  Bock  Nat.  Bank  v.  Mowhy  et  al. 

(Supreme  Court  of  New  HcampaMre.  Qrafton. 
July  81,  ISei.) 

MORTaAOES  — ASBiaNMBNT— FUTVBB  ADVANCES— 

Merges. 

1.  Gen.  Laws  K  E.  c.  1S6,  J  8,  provides  that 
"no  estate  conveyed  in  mortgiige  shall  be  holden 
by  the  mortgagee  for  the  payment  of  any  sum  ot 
money,  or  the  performance  of  any  other  thing, 
tite  oUtgatiOD  or  liability  to  the  payment  or  per- 
formance of  which  arises,  is  made,  or  contracted 
^ter  the  execution  and  delivery  of  such  mort- 
gage. "  Held,  that  an  assignment  by  the  mort- 
gagee of  a  mortgage  given  for  an  existing  debt, 
as  security  for  future  advances  made  by  the  as- 
signee to  the  mortgagee,  was  not  within  the  pro- 
hibition of  tbe  statute. 

a.  After  a  mortgagee  had  assigned  the  mort- 
gage, he  acquired  the  title  of  the  mortgagor  to 
the  mortgaged  premises,  and  conveyed  the  same 
to  a  third  person.  Beld,  that  there  was  no  merger 
of  the  equitable  in  the  legal  title. 

Exceptions  from  Qrafton  county;  before 
Justice  I,  W.  Smith. 

Creditor's  petition  and  motion  to  vacate 
a  decree  in  tbe  foreclosure  proceedings  of 
Lilme  Bock  National  Bank  against  William 
O.  B.  Mo  wry  and  others.  Motion  denied. 
Petitioner  brings  exceptions.  Exceptions 
overruled. 

J.  W.  Remick  and  E.  C.  Mowry,  for  plain- 
tiff. Bingham,  Mitcbell  &  Batebetlor,  for 
defendants. 


Clark,  J.  This  is  a  motion  to  vacate  a 
decree  for  foreclosure  of  a  mortgage  by  a 
creditor  of  the  estate  of  N.  S.  Mowry,  who 
at  his  decease  was  the  owner  of  the^equtty 
of  redemption  In  the  mortgaged  premises. 
N.  S.  Mowry  died  in  the  spring  of  1889  In- 
solvent. The  petitioner  became  a  creditor 
of  N,  S.  Mowry's  estate  in  October,  1889, 
by  an  assignment  of  a  Judgment  against 
Mowry  and  others.  Tbe  foreclosure  pro- 
ceedings were  by  bin  In  equity  filed  No- 
vember 6,1889,  In  which tbeadminlstrators 
upon  the  estate  of  N.  S.  Mqwry  were  made 
defendants;  and  at  tbe  March  term,  1890, 
the  bill  was  ordered  taken  as  confessed, 
and  a  decree  rendered  that,  unless  the  de- 
fendants pay  to  the  plaintiS,  within  60 
days  from  March  18,  1890,  the  sum  of  934,- 
902.16,  with  interest  from  that  date,  and 
costs  of  suit  taxed  at  f  10.75,  a  writ  of 
possession  Issue  to  the  plaintiff  to  pnt  and 
secure  it  In  possession  of  the  premises.  A 
writ  of  possession  Issued  May  20,  and  the 
plaintiff  was  put  in  possession  May  ^, 
1890.  At  the  September  term,  1890,  the 
motion  to  vacate  the  decree  was  made, 
and  denied  subject  to  exception.  The  peti- 
tioner does  not  charge  any  fraud  on  tbe 
part  of  the  administrators  of  Mowry's  es- 
tate in  not  resisting  the  fureciosure  nor 
offer  to  redeem  the  mortgage,  but,  as  tbe 
right  of  the  petitioner  to  appear  is  not 
questioned,  we  express  no  opinion  upon 
that  point.  The  facts  stated  show  no  er- 
ror in  tbe  decree  of  foreclosure,  and  tbe 
motion  to  vacate  was  rightfully  denied. 
Tbe  mortgage  was  given  January  23, 1877. 
by  the  Waumbeck  Lumber  Company  to 
W.  G.  R.  Mowry  to  secure  a  note  dated 
October  1,  1876,  payable  on  demand,  for 
120,282,28,  no  part  of  which  has  ever  been 
paid.  April  27, 1878,  W.  O.  R.  Mowry  as- 
signed the  mortgage  to  the  plaintiff,  "  to- 
gether with  all  the  debts,  claims,  and  de- 
mands upon  which  the  same  is  predicated, 
with  all  the  rights  thereunto  in  anywise 
appertaining, "  as  security  for  the  repay- 
ment to  tbe  plaintiff  of  $3,975,  and  as  se- 
curity for  all  other  sums  of  money  for 
which  he  was  then  indebted  or  liable,  or 
might  thereafter  become  liable,  to  the 
plaintiff.  June  29, 1880,  Charles  G.  Smith, 
assignee  in  bankruptcy  of  Waumbeck 
Lumber  Company,  conveyed  the  mort- 
gaged premises  to  (/haries  A.  Sinclair, 
and  on  thesameday  Sinclair  conveyed  one 
undivided  half  to  W.  G.  R.  Mowry,  the 
mortgagee;  and  on  December  3, 1880,  he 
conveyed  the  other  half  to  McKean  and 
Fletcher;  and  on  December  31,  1880,  Mc- 
Kean and  Fletcher  conveyed  their  half  to 
W.  G.  B.  Mowry ;  and  on  November  14, 
1883,  W.  Q.  B.  Mowry  conveyed  the  prem- 
ises to  N.  S.  Mowry.  Each  of  these  con- 
veyances were  made  subject  to  tbe  mort- 
gage from  the  Waumbeck  Lumber  Com- 
pany to  W.  Q.  B.  Mowry.  Upon  thesefacts, 
as  against  W.  G.  B.  Mowry,  the  plaintiff 
is  entitled  to  a  decree  for  the  amount  of 
his  Indebtedness  to  the  plaintiff,  for  which 
the  mortgageis  held  asX'ollateral  security, 
and  that  was  the  amount  alloftved  In  the 
decree  of  foreclosure.  Assuming  that  the 
estate  of  N.  S.  Mowry  holds  both  the 
right  of  the  Waumbeck  Lumber  Company, 
the  original  mortgagor,  to  redeem,  and 
the  right  of  W.  G.  K.  Mowry  to  fulfill  the 
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condition  of  the  asfiignaient  to  the  plain- 
tiff, by  paying  the  IndebtednesB  for  which 
the  mortgage  note  Is  held  by  the  plaintiff 
as  collateral  security,  these  rights  being 
acquired  from  \f.  U.  R.  Mowry,  both  the 
estate,  and  the  creditors  of  the  estate,  are 
bound  by  the  terms  of  tbe  assignment  of 
the  mortgagee  to  tbe  plaintiff. 

The  motion  to  vacate  the  decree  is  based 
upon  the  claim  that  the  assignment  of  the 
mortgage  to  the  plaintiff  was  valid  only 
to  the  extent  of  ^,975,  tbe  actnal  Indebt- 
edness of  W.  G.  R.  Mowry  to  the  plaintiff 
at  the  time  of  the  transfer,  and  that  tbe 
stipulation  In  the  assignment  covering 
future  Indebtedness  Is  repugnant  to  Gen. 
Laws, c.  136,  §  3, and  Inoperative.  Itisalso 
claimed  that  tbecouveyances  by  Sinclair, 
Jane2»,  1880,andby  McKeanand  Fletcher, 
December  31, 1880,  to  W.  G.  R.  Mowry,  the 
mortgagee,  extinguished  the  mortgage 
title  by  merger,  excepting  as  to  the  exist- 
ing indebtedness  of  W.  G.  R.  Muwry  to 
the  plaintiff.  Tbe  fact  that  the  assign- 
ment of  tbe  mortgage  to  the  plaintiff  cov- 
ered future  advanees  did  not  change  tbe 
character  of  the  debt  secured  by  the  mort- 
gage. Section  3,  c.  136,  Gen.  Laws.,  pro- 
vides that  "no  estate  conveyed  in  mort- 
gage shall  be  holden  by  the  mortgagee  for 
the  payment  of  any  sum  of  money,  or  tbe 
performance  of  any  other  thing,  the  ob- 
ligation or  liability  to  the  payment  or  per- 
formance of  which  arises,  is  made,  or  con- 
tracted after  the  execution  and  delivery  of 
such  mortgage."  The  assignment  of  a 
mortgage  given  for  an  existing  debt,  as  se- 
curity for  future  advances,  is  not  within 
the  prohibition  of  the  statute.  The  fore- 
closure proceedings  are  based  upon  tbe 
original  mortgage  debt,  and  the  plaintlfl 
Is  entitled,  as  against  W.  G.  R.  Mowry, 
tbe  mortgagee  and  assignor  of  tbe  mort- 
gage, and  all  parties  deriving  title  from 
him  with  notice  of  the  assignment,  to  a 
decree  for  the  amount  of  its  claims  against 
W.  G.  R.  Mowry,  for  which  the  mortgage, 
by  the  terms  uf  the  assignment,  is  held  us 
collateral  security,  not  exceeding  the 
amount  of  the  mortgage  debt. 

The  claim  that  the  mortgage  title  be- 
came extinguished  by  merger  Is  not  sus- 
tained. By  the  assignment  of  tbe  note 
and  mortgage  to  tbe  plaintiff.  April  27, 
1878,  W.  G.  R.  Mowry  parted  with  his  title 
as  mortgagee,  which  be  never  regained ; 
and,  when  he  acquired  the  title  of  the 
mortgagor  two  years  afterwards,  there 
was  no  merger,  bpcause  there  was  no 
union  of  estates.    Exceptions  overruled. 

Smith,  J.,  did  not  sit.  The  others  con- 
curred. 

(M  N.  H,  6TO) 

CoNVERSK  et  ah  v.  Notbb  et  at. 

(Supreme  Court  of  New  HampsMn,    Merri- 
mack.   July  81, 1891.) 

IlBsin.TiNa  TBcaia— Obal  Evisencb. 
1.  A  trustee  of  lands  for  her  separate  vae 
for  life,  whidi  at  bar  death  were  to  go  to  her 
heirs  In  fee-simple,  sold  the  same,  the  heirs  con- 
veying their  interests  hy  deed,  and  with  the  money 
purchased  other  lands,  the  heirs  consenting 
thereto,  with  the  oral  understanding  that  the 
property  bought  should  remain  in  trust  for  them; 
out  the  deed  of  purchase  failed  to  mention  the 
teost.    Seld,  that  though  the  oral  agreement  w«s 


Ineffectual  to  create  a  trust,  under  Gen.  Laws  K. 
H.  c.  136,  S  18,  winch  provides  that  no  trust  con- 
cerning lands,  excepting  snob  as  may  arise  by 
implioation  of  law,  shall  he  created,  unless  by 
an  instrament  signed  by  the  party  creating  It, 
yet  the  ownership  of  the  money  used  In  purchas- 
ing the  land  oould  be  shown  by  parol  evidence, 
and  a  resulting  trust  thereby  established.. 

2.  Where  one  of  the  heirs,  by  her  guardian, 
sold  her  Interest  in  the  trust  lands,  and  received 
the  money  therefor,  she  had  no  interest  In  the 
balance  of  the  trust  fund. 

Case  reserved  from  Merrimack;  before 

Justice  I.  N.  Bl.ODOBTT. 

Bill  in  equity,  broaghtby  the  children  of 
Sarah  A.  Noyes,  deceased.  Intestate,  to 
determine  the  interest  of  James  F.  Noyea, 
the  husband,  and  of  Nellie  E.  BoycC)  a 
grandchild,  of  the  deceased,  in  certain  real 
estate  to  which  the  deceased  held  the  le- 
gal titleat  herdeath.   Demurrer  to  the  bill. 

Atbin  <St  idarUn,  tor  plaintiffs.  Da  vid  F. 
Dudley,  for  defendant  Nellie  E.  Boyce. 

Clabk,  J.  The  bill  alleges  that  on  the 
4th  day  of  December,  1861,  the'Shepard 
Farm,"  in  Canterbury,  was  conveyed  to 
Sarah  A.  Noyes,  then  Sarah  A.  Hay  ward, 
by  a  deed  of  trust,  the  conditions  of  which 
were  that  said  Sarah  A.  Hay  ward  should 
hold  the  premises  during  her  natural  life, 
for  her  sole  and  separate  use,  free  from 
the  interierence  of  her  then  husband,  Will- 
lam  E.  Hayward,  or  of  any  future  hus- 
band, and  at  her  decease  the  title  to  the 
premises  should  vest  in  her  heira  in  fee- 
simple.  Her  heirs  were  the  plaintiffs  and 
Nellie  E.  Boyce.  Subsequentiy  Sarah  A. 
Hayward  married  James  F.  Noyes.  She 
held  the  Shepard  farm  under  the  declarar 
tlon  of  trust  un  til  May  10,  1SS9,  when  she 
conveyed  her  life-estate  In  the  property  to 
Orrin  J.  Bandall,  and  the  plaintiffs  con- 
veyed their  reversionary  interest  by  Join- 
ing In  the  deed  for  the  sum  of  92,000 ;  and 
on  June  1,  1889,  Almon  H.  Boyce,  the 
guardian  of  Nellie  E.  Boyce,  conveyed  her 
reversionary  interest  to  Randall  for  the 
sum  of  f  178.  which  was  paid  to  thegnard- 
lan.  The  plaintiffs  signed  the  deed  to  Ran- 
dall upon  an  agreement  with  their  moth- 
er, Mrs.  Noyes,  that  the  title  to  the  money 
received  by  her  from  tbe  sale  of  the  farm 
should  remain  tlie  same  as  tbe  title  to  the 
farm  before  the  conveyance  to  Randall. 
On  June  12, 1889,  the  plaintiffs  consented 
that  Mrs.  Noyes  should  purchase  a  lot  of 
land  and  buildings  in  Penacook,  and  pay 
therefor  the  sum  of  f  1,500  of  the  money 
i-ecoived  from  Randall  for  the  Shepard 
farm,  upon  condition  that  the  title  to  the 
Peuacook  property  should  be  the  same  as 
the  title  to  the'  Shepard  farm  before  the 
sale  to  Randall.  Mrs.  Noyes  took  the 
deed  of  the  Penacook  property  in  her  own 
name,  without  mentioning  the  plaiitiffs, 
paying  for  It  from  the  Randall  money. 
James  F.  Noyes,  the  husband  of  Mrs. 
Noyes,  now  deceased,  daims  the  use  and 
Income  uf  one-third  of  the  Penacook  prop- 
erty during  Ills  life-time,  and  has  applied 
to  the  probate  court  to  bavo  hla  sbare-set 
out  to  blm.  Almon  F.  Boyce,  the  guard- 
Ian,  of  Nellie  E.  Boyce,  claims  thatabeis 
entitled  to  one-fifth  of  the  estate  as  heir  of 
Mrs.  Noyes.  Tbe  plaintiffs  claim  that  It 
was ,  agreed  that  Mrs.  Noyes  should  hold 
the  Penacook  property  as   she    did  tbe 
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Sliepard  ttitm,  and  that  she  bad  only  a 
Ufe-eetate,  and  her  anrvlyinK  Inisband  has 
no  Interest  in  it,  and  that  Nellie  E.  Boyce 
is  not  entitled  to  any  share,  because  her 
interest  in  the  Shepard  farm  was  sold  by 
her  gnardlan,  and  she  recetved  the  p^  for 
it.  The  plaintiffs  claim  tlUe  to  the  Pena- 
cook  property  by  way  of  a  resnltlngtrast, 
from  the  fact  that  it  was  bought  with  the 
money  received  from  Randall  for  tbeShep- 
ard  farm.  The  parol  agreement  alleged 
by  the  plaintiffs,  that  the  title  to  the  Pen- 
acook  property  should  be  the  same  as  the 
title  to  the  Shepard  farm  before  the  sale 
to  Randan,  is  Immaterial,  because,  if 
proved,  it  would  be  ineffectual.  If  any 
trust  existed  in  relation  to  the  Penacook 
land,  It  arose  by  implication  of  law,  and 
not  from  the  agreement  of  the  parties.  "  No 
trust  concerning  lands,  excepting  such  as 
may  arise  or  result  by  implication  of  law, 
shall  be  created  or  declared,  unless  by  an 
instrument  signed  by  the  party  creating 
the  same  orby  his  attorney."  Oen.  Laws, 
c.  186,  S  IS.  When  land  conveyed  to  one 
person  is  paid  for  by  or  with  the  money  of 
another,  a  trust  results  to  thelatter  which 
is  not  within  the  statute  of  frauds.  The 
ownership  of  the  money  may  be  shown 
by  parol  evidence.  Page  v.  Page,  8  N.  U. 
187;  Hall  v.Congdon,  56  N.  H.  270;  Blodg- 
ett  T.  Hlldreth,  108  Mass.  484.  The  sale  of 
the  Shepard  farm  to  Randall  converted 
the  trust-estate  Into  money,  which  was 
held  by  Mrs.  Noyes  subject  to  the  condi- 
tions of  the  trust  Imposed  upon  the  land. 
As  she  had  an  estate  for  life  in  the  land, 
she  bad  an  estate  for  life  in  the  money  re- 
ceived for  it;  and,  as  money  does  not  b»- 
Ionic  to  that  description  of  property  of 
which  the  use  consists  in  theconsnmptton, 
she  was  entitled  to  the  income  or  Interest 
only,  and  the  money  was  the  property  of 
tbe  owners  of  the  reversion  in  the  Shep- 
ard  farm.  French  v.  Hatch.  28  N.  H.  831; 
Healey  v.  Toppan,  46  N.  H.  343.  As  Nellie 
E.  Boyce,  by  her  guardian,  sold  and  con- 
veyed her  Interest  In  tbe  Shepard  farm  and 
received  tbe  pay  for  it  independently  uf 
tbe  plaintiffs,  sba  had  no  interest  in  the 
93.000  recdved  by  Mrs.  Noyee  from  Ran- 
dall. That  belongred  to  the  plaintiffs,  sub- 
ject to  tbe  right  of  Mrs.  Noyes  to  the  in- 
come during  her  life.  With  tbe  assent  of 
tbe  plaintlHB,  Mrs.  Noyes  purchased  the 
Penacook  property  with  that  money,  and 
by  reason  of  tbe  ownership  of  the  money 
a  trust  resulted  in  favor  of  tbe  plaintiffs, 
and  upon  the  facts  stated  in  the  bill  tbey 
are  the  owners  of  tbe  property.  Demur- 
rer overruled. 


BLonoKiT    and  Chaoi,  JX, 
Tbe  others  concurred. 


did  not  Bit. 


<S8  N.  B.  ttt) 

Hardt  v.  Oaob  et  al. 

(Supreme  Court  of  New  Hampshire.   OsnoU. 
jTily81,1891.) 

Comrsvonos  or  Wuab — "Hsm  as  Law"— Ba- 
TBosricTiTs  Statdts. 
1.  Where  a  will  provides  that  the  estate 
shall  be  held  in  trus^  and  one-half  of  the  in- 
come paid  (o  an  only,  daughter  of  testatrix  for 
life,  the  other  half  to  an  only  grandchild,  and, 
ta  the  event  of  the  death  of  the  grandchild  be- 
tWe  arriving  at  a  oertain  age,  then,  on  the  de- 


cease of  tbe  daughter,  the  estate  should  "de* 
Boend  to  tiie  heirs  at  law"  of  testatrix,  tbe  lim- 
itation "heirs  at  law"  means  tbe  next  of  kin  of 
the  testatrix  who  are  living  at  the  death  vt  tbe 
daughter. 

'  8.  Laws  N.  B.  1888,  o.  73,  extending  repre- 
sentation among  collaterals  to  brothers'  and  sis- 
ters' grandchildren,  is  not  retrospective,  as  ap- 
plied in  the  distribution  of  an  estate  created  or 
will  in  remainder.  In  which  no  vested  rights  liaa 
been  acquired  before  Its  passage,  though  the 
death  of  the  tasttitor  ooourred  bators  the  enaot- 
ment  of  the  statute. 

Case  reserved  from  Carroll  county;  be- 
fore Justice  I.  W.  Smith. 

Bill  by  Charles  C.  Hardy,  trustee  of  the 
estate  of  Lydia  Curtis,  deceased,  against 
Moses  Gage  and  others,  for  a  construction 
of  a  will.    Case  reserved.    Discharged. 

Lydia  Curtis  made  a  will,  May  2V,  1845, 
and  died  a  widow  in  December,  1846,  leav- 
ing one  child,  Caroline  D.  Hodgdon,  and 
one  grandchild,  Charles  H.  Hodgdon,  tbe 
son  of  Caroline.  Tlie  will  was  proved 
January  12,  1847.  After'  minor  bequests 
and  legacies  to  lier  daoghter  and  grand- 
son, and  providing  for  the  payment  of 
her  debts,  the  testatrix  devised  all  the 
rest  of  her  estate  to  herexecutors  in  trust, 
the  income  of  one-half  to  be  paid  for  the 
benefit  of  Caroline  D.  during  her  life,  and 
the  income  of  tbe  other  half  toCharlea 
H.  up  to  tbe  age  of  28  years;  and  also 
providing  that,  if  Charles  a.  and  any  oth- 
er child  that  might  be  born  to  Caroline 
died  before  becoming  28  years  of  nga,  then 
tbe  income  of  the  whole  estate  should  be 
paid  over  to  Caroline,  and  so  ranch  of  the 
principal  as  the  executors  might  Judge 
necessary  for  her  personal  comfort.  No 
other  cblldren  were  born  to  Caroline. 
Charles  H.  died  under  age  and  unmarried, 
and  Caroline  died  in  February,  1S91.  The 
will  further  provides:  "And  my  will  far- 
ther is,  in  case  said  Cbaries  Henry,  and 
any  other  child  or  children  which  said 
Caroline  may  hereafter  bave>  (ball  die  be- 
fore he  or  they  shall  arrive  at  tbe  age  of 
twenty-three  years,  that  upon  tbe  decease 
of  said  Caroline  all  tbe  said  residue  of  my 
estate  shall  go  and  descend  to  my  heirs  at 
law."  Four  of  tbe  defendants,  being 
nephews  and  next  of  kin  of  Lydia  Curtis 
at  the  time  of  the  death  ut  Caroline  D. 
Hodgdon,  claim  that  they  alone  are  enti- 
tled to  the  residne  of  the  estate.  The  oth- 
er d^endants  are  grand-nephews  and 
grand-nieces  of  the  testatrix.  At  the 
death  of  tbe  testatrix  sbe  left,  aside  from 
ber  daughter,  one  sister  living,  tbe  tour 
nephews  mentioned,  and  other  nephews 
and  nieces,  from  whom  the  other  defend- 
ants are  descended.  The  trustee  asks  tbe 
instruction  of  tbe  conrt  whether  "the 
beirs  at  law 'entitled  to  tbe  residue  of 
tbe  estate  are  the  persons  who  are  tbe 
next  of  kin  to  the  testatrix  living  at  tbe 
death  of  Caroline  D.  Hodgdon  In  Febru- 
ary, 1891,  or  those  who  were  ber  next  ot 
kin  at  tbe  time  of  the  testatrix's  death. 

J.  G.  Hall,  for  Cbaries  C.  Hardy.  W.  L. 
2^«ter.for  nephews  of  Lydia  Curtis.  Joba 
Oa/re,  for  O.  H.  Gage  and  L.  J.  Cook,  de- 
fendants. 

Clahk,  J.  Tbe  residne  of  the  estate 
which  by  tbe  will  of  Lydia  Curtis,  under 
certain  conditions,  was  to  "go  and  de- 
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Bcend"  to  ber  belrs  at  law,  was  a  contin- 
gent remainder,  dependlns  upon  the  con- 
tingency ot  her  dangbter,  Caroline  D. 
Hodgdun,  dying  after  the  death  of  ber 
grandaon.  Cbarlee  U.  Hodgdon,  and  any 
other  child  or  children  Caroline  D.  Uodg- 
dun  might  have,  under  the  age  of  23  years, 
without  issue.  The  contingency  hap- 
pened, and  the  question  is  presented 
whether  the  estate  in  remainder  vested  In 
the  next  ot  kin  of  Lydla  Curtis  who  were 
such  at  ber^  death  or  at  the  death  of  her 
daughter,  Caroline  D.  Hodgdon.  This  is 
a  question  of  the  Intention  of  the  testa- 
trix. It  appears  from  an  Inspection  of 
the  will  that  her  daughter,  Caroline  D. 
Hodgdon,  and  her  grandchild,  Charles  H. 
Hodgdon,  were  the  sole  objects  of  the 
testatrix's  bounty, and  when  the  will  was 
made,  and  at  the  decease  ot  the  testatrix, 
Caroline  D.  Hodgdon  was  her  sole  next  ot 
kin.  If  Lydla  Curtis  had  made  no  will, 
ber  entire  estate  would  have  descended  to 
her  daughter.  Having  made  a  will  limit- 
ing the  gift  to  ber  daughter  to  a  life-inter- 
est, and  providing  that  her  grandchild 
should  receive  the  whole  estate  If  he  sur- 
viTed  bis  mother,  It  seems  improbable 
that  she  should  have  Intended  that  the 
estate  should  descend  to  her  daughter  in 
tee,  at  the  daughter's  decease,  lu  the  event 
of  the  death  ot  the  grandchild  in  the  life- 
time ot  his  mother;  and,  If  such  washer 
intention,  it  seems  more  improbable  that 
she  should  have  failed  to  express  it  clearly 
by  providing  that  if  Cbarles  H.  Hodgdon 
and  any  other  child  that  might  be  born  to 
ber  daughter  Caroline  died  beforebecom- 
ing  23  years  ot  age,  tben  the  whole  estate 
should  be  paid  over  to  her  daughter,  in- 
stead ot  "the  Income  and  so  much  of  the 
principal  as  the  executors  might  Judge 
necessary  for  her  personal  comfort  as  now 
provided  by  the  will."  The  will  appenrs 
to  have  been  written  by  a  lawyer,  and  it 
is  hardly  conceivable  that  It  would  have 
contained  the  provision  "that  upon  the 
decease  of  said  Caroline  all  the  said  rcsi- 
doe  ot  my  estate  shall  go  and  descend  to 
my  heirs  at  law, "  it  the  testatrix  had  un- 
derstood aud  Intended  that  the  estate 
should  go  to  Caroline  as  her  sole  next  of 
kin  and  heir  at  law.  8he  knew  that  at  her 
decease  her  daughter,  Caroline,  surviving 
ber  would  be  her  sole  next  of  kin  and 
heir  at  law,  and  the  use  of  the  phrase 
"heirs  at  law"  indicates  that  she  had  in 
mind  the  persons  who  would  be  her  heirs 
at  law  at  the  death  of  Caroline  after  the 
decease  ot  her  grandson.  It  is  suggested 
in  the  argument  that  the  testatrix  Intend- 
ed to  prevent  ber  daughter's  husband 
from  receiving  anything  from  her  estate. 
If  such  was  the  tact.  It  explains  the  pur- 
pose of  the  limitation  ot  the  gift  to  the 
daughter  to  a  lite-estate,  and  Indicates 
that  the  testatrix  understood  that  her 
heirs  at  law  to  whom  the  residue  of  the 
estate  was  to  descend  were  those  answer- 
ing that  description  after  the  death  ot  her 
grandson  and  daughter.  If  the  limita- 
tion to  the  heirs  at  law  of  the  testatrix  Is 
construed  to  mean  her  heirs  at  the  time 
of  her  decease,  her  daughter,  Caroline,  be- 
ing ber  sole  next  of  kin,  was  ber  sole  heir 
at  law  entitled  to  take  tbe  estate;  and. 


the  event  having  occurred  on  which  the 
limitation  was  to  take  effect,  the  heirs  of 
Caroline  at  her  decease  were  entitled  to 
the  estate,  and  the  residue  now  in  tbe 
trustee's  hands  should  be  divided  among 
them.  We  do  not  think  this  was  tbe  in- 
tention ot  the  testatrix.  She  did  not  in- 
tend, by  the  provision  in  her  will  "that 
upon  the  decease  of  said  Caroline  all  the 
said  residue  of  my  estate  shall  go  and  de- 
scend to  my  heirs  at  law,"  that  the  estate 
should  go  to  the  heirs  of  Caroline. 

There  are  autfauritlos  to  tbe  effect  that, 
where  there  Is  a  gift  tor  life  or  in  tee  to 
persons  who  are  themselves  the  sole  next 
ot  kin  of  the  testator  at  the  time  of  bis  de- 
cease, tbe  gift  over  must  be  considered  as 
intended  to  refer  to  tbe  persons  answer- 
ing the  description  of  next  ot  kin  at  tbe 
death  ot  the  fii-st  taker.  2  Jarm.  Wills, 
64,  55;  Jones  v.  Colbeck,  8  Ves.  38:  Long 
T.  Bluckall,  3  Yes.  486;  Butler  v.  Busb- 
nell,  3  Mylne  &  K.  232.  In  Pinkham  v. 
Blair,  67  N.  H.  226,  tbe  testator  devised  bis 
estate  to  bis  two  daughters  In  tee,  and 
provided  that  if  either  should  die  with- 
out issue  tbe  survivor  should  have  the 
share  of  the  deceased  sister;  and,  if  both 
daughters  should  die  without  Issue,  tbe 
testator's  son  should  have  tbe  use  and  in- 
come of  tbe  estate  during  bis  life;  and,  in 
the  event  ot  tbe  son  dying  without  issue, 
the  estate,  was  to  go  to  the  testator's 
next  ot  kin.  The  three  died  without  issue, 
and  it  was  held  that  the  estate  over  vest- 
ed in  the  next  ot  kin  of  the  testator  who 
were  such  at  the  death  of  the  surviving 
daughter.  We  think  that  the  limitation 
to  ber  heirs  at  law  in  the  will  ot  Lydla 
Curtis  Is  to  be  construed  as  meaning  her 
next  of  kin  who  were  such  living  at  the 
death  of  Caroline  D.  Hodgdon,  In  1891. 
Sears  v.  Russell,  8  Gray,  86. 

The  remaining  question  Is,  who  are  en- 
titled to  share  in  the  distribution  ot  the 
trust-estate  as  belrs  of  Lydla  Curtis?  As 
it  could  not  be  determined  who  would 
bold  the  relation  of  next  of  kin  of  the  tes- 
tatrix until  tbe  death  ot  Caroline  D.  Hodg- 
don, no  Interest  in  tbe  remainder  vested 
until  that  event  occurred,  and  until  that 
time  the  will  was  Inoperative  as  to  the  es- 
tate limited  to  the  heirs.  Consequently 
the  question,  who  are  entitled  to  take 
as  next  ot  kin  under  the  devise  over  to  tbe 
heirs  of  tbe  testatrix?  Is  to  be  determined 
by  the  law  as  It  stood  when  the  devise 
took  effect.  The  heirs  at  law  of  tbe  testa* 
trix  at  the  death  of  Caroline  D.  Hodgdon 
are  those  who  would  be  entitled  to  take 
under  the  statutes  of  distribution  it  tbe 
testatrix  had  died  intestate  at  that  time. 
Laws  1883,  c.  72,  extending  representation 
along  collaterals  to  brothers'  and  sisters' 
grandchildren,  took  effect  upon  the  will, 
because  it  could  not  affect  any  right  that 
was  vested  before  Its  passage.  Tbe 
grand-uephews  and  grand-nieces  of  Lydla 
Curtis  are  entitled  to  share  in  the  dis- 
tribution ot  the  trust-estate.  Morgan  v. 
Perry,  51  N.  H.  559;  Loveren  v.  Lamprey. 
22  N.  H.  434;  Miller  v. Dennett,  6  N.  H.  109. 

Case  discharged. 

Smith,  J.,  did  not  sit.  Tbe  others  con- 
curred. 
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TiBBETTfl  ▼.  CaTB. 


iSupreiM  Court  (^f  New  Hampshire.   CatrolL 

July  81, 1891.) 

Equitt— Bbubv  vbok  Fobfbitdul 

Where  a  will  provides  that  a  daughter  of 

testatrix  shall  have  the  use  of  the  homestead 

during  her  life,  that  she  shall  pay  all  taxes  on  it, 

and  keep  the  building  in  good  repair  and  fully 

insured,  and  that  a  roilure  to  pay  the  taxes  ana 

insuranoe  for  one  year  shall  work  a  forfeiture, 

a.  failure  to  pay  the  taxes,  in  consequence  of  the 

devisee's  ignorance  of  her  rights,  will  not  work 

a  forfeiture  of  the  devise,  and  a  oourt  of  equity 

will  restore  the  property  on  payment  of  taxes 

and  costs. 

Case  reserved  from  Carroll  county;  be- 
fore Justice  I.  W.  Smith. 

Bill  by  Harriet  E.Tibbetts  against  Jotin 
O.  Gate  for  relief  from  the  forfeiture  of  land 
under  a  will.  Case  reserved.  Decree  for 
complainant. 

Bill  in  eqoity  praying  that  the  amount 
of  the  taxes  assessed  upon  certain  real  es- 
tate devised  to  the  plaintifl  for  life,  upon 
condition  that  she  should  pay  the  assess- 
ments, may  be  determined,  and  the  plain- 
tiff  be  permitted  to  pay  the  same,  and  tor 
relief  from  the  forfeiture  of  the  land,  if  the 
same  bas  become  forfeited  by  reason  of  her 
non-payment.  Facts  found  l)y  the  court. 
Martha  Warren  by  her  will  devised  to  her 
danghter  Harriet  B.  Tlbbetts  -the  use  of 
the  house  and  lot  I  now  occupy  as  long  as 
she  may  live;  and  at  her  decease,  if  my 
son  George  be  living,  he  shall  have  the  use 
of  Bald  house  and  lot  as  long  as  he  shall 
lire,  and  at  his  decease  my  daughter  Lu- 
clnaa  Harden,  if  alive,  shall  have  the  use 
of  said  house  and  lot  as  long  as  she  shall 
live;  and  each  of  the  above  named,  Har- 
riet E.  Tlbbetts,  George  W.  Warren,  and 
Lucinda  Harden,  shall  pay  all  taxes  as- 
sessed on  said  bouse  and  lot,  and  keep  the 
hnlldings  in  good  repair  and  fully  Insured, 
while  each  shall  occupy  it,  and  the  failure 
to  pay  all  such  taxes  and  insurance  for 
one  year  shall  work  a  forfeiture  to  said, 
occupant  as  much  as  It  said  occupant  were 
deceased,  and  the  next  in  order  shall  occu- 
py."  The  legal  title  to  the  house  and  lot 
devised  waa  in  John  O.  Gate,  the  defend- 
ant, as  trustee,  who  was  also  nominated 
and  appointed  executor  of  the  will  and 
tmstee  of  the  estate.  Hrs.  Warren  died  in 
March,  1888,  aud  Mrs.  Tlbbetts,  the  plain- 
tiff, entered  into  the  possession  and  occu- 
pation of  the  house  and  land.  The  taxes 
apon  the  property  for  1888  and  1889  were 
aaaessed  to  Gate  as  trustee.  The  collector, 
at  Gate's  request,  called  on  Mrs.  Tlbbetts 
for  the  money  tax  of  1888,  amounting  to 
$8.23,  and  also  for  the  money  tax  of  18S8), 
amounting  to  $6.78.  She  refused  to  pay 
the  taxes  because  the  property  was  not 
taxed  to  her,  claiming  that  it  should  have 
been  taxed  to  her  as  her  property.  Uer 
refusal  to  pay  was  in  consequence  of  her 
ignorance  of  her  rights  and  duties  in  the 
matter.  She  was  Ignorant  of  the  ways  of 
doing  business.  She  understood  that  the 
tax-bill  ought  to  be  made  out  In  her  name, 
and  that  if  she  paid  the  taxes  she  was  en- 
titled to  a  receipted  tax-bill  in  her  name. 
She  believed  she  was  entitled  to  a  deed 
of  her  interest  in  the  premises,  and  applied 
to  Gate  for  aoch  a  deed.    She  offered  to 


pay  the  tax  of  ISSH,  It  the  coHector  would 
make  the  tax-bill  in  her  name, .and  re- 
quested the  selectmen  to  tax  the  land  to 
her  in  1889.  Ibe  highway  taxes  were 
paid  by  Mrs.  Tlbbetts'  husband.  The  de- 
fendant paid  the  tax  of  1888,  November  29, 
1888,  and  the  tax  of  1889,  December  5, 1889. 
April  28, 1890,  George  Warren  conveyed  to 
the  defendant  his  interest  in  the  bouse  and 
lot  of  land,  and  on  May  24  and  June  9, 
1890,  the  defendant  attempted  to  take  pos- 
session of  the  premises,  but  was  resisted 
by  the  plaintiff.  June  lOtb  the  defendant 
served  upon  the  plaintiff  a  notice  to  quit 
June  18th,  and  August  8, 1890,  brought  a 
writ  of  entry  for  the  possession;  and 
thereupon  Mrs.  Tlbbetts  brought  her  bill 
in  equity  seeking  to  be  reliev^  from  for- 
feiture claimed  by  reason  of  the  non-pay- 
ment of  the  taxes. 

Frank  Weeks,  lor  plaintiff.  E.  A.  A  Q. 
B.  Blbbard  and  <S.  W.  Abbott,  for  defend- 
ant. 

Clark,  J.  "It  is  well  settled  that  where 
the  agreement  secured  is  simply  one  for 
the  payment  of  money,  a  forfeiture,  either 
of  land,  chattels,  securities,  or  money,  in- 
curred by  its  non-performance,  will  be  set 
aside  on  behalf  of  the  defaulting  party,  or 
relieved  against  in  any  other  manner 
made  necessary  by  the  circumstances  of 
the  case,  on  payment  of  the  debt,  interest, 
and  costs,  if  any  have  accrued,  unless  by 
his  inequitable  conduct  he  has  debarred 
himself  from  the  remedial  right,  or  unless 
the  remedy  Is  prohibited,  under  the  special 
circumstances  of  the  case,  by  some  other 
controlling  doctrine  of  equity."  1  Pom. 
Eq.  Jur.  §  450.  The  condition  In.  the  will 
relating  to  the  payment  of  taxes,  for  the 
non-performance  of  which  a  forfeiture  is 
claimed,  was  intended  to  secure  the  pay- 
ment of  money,  and  the  damages  for  the 
default  can  be  readily  ascertained.  The 
case  is  a  proper  one  forgrantlng  equitable 
rolief,  unless  the  plaintiff  has  lost  the  right 
to  claim  it  by  reason  of  her  inequitable 
conduct.  He  who  seeks  aid  from  a  court 
of  equity  must  himself  be  free  from  inequi- 
table conduct  with  respect  to  the  same 
subject-matter.  The  facts  are  found  that 
the  plaintiff's  refusal  to  pay  the  taxes 
when  called  upon  wh.s  In  consequence  of 
her  ignorance  of  her  rights  and  duties  In 
the  matter;  that  she  was  ignorant  of  the 
ways  of  doing  business ;  that  she  under- 
stood that  the  tax-bill  ought  to  Remade 
out  In  her  name;  and  that  if  she  paid  the 
taxes  she  was  entitled  to  a  receipted  tax- 
bill  made  out  in  her  name,  and  that  sh^ 
believed  she  was  entitled  to  a  deed  of  her 
interest  in  the  premises,  and  applied  to 
the  defendant  for  such  a  deed.  It  appears 
that  she  offered  to  pay  the  taxes  for  1888 
to  the  collector,  if  he  would  give  her  a  tax- 
receipt  in  her  own  name,  and  that  she  re- 
quested the  selectmen  to  tax  the  land  to 
her  in  1889.  Under  the  circumstances,  the 
refusal  of  the  plaintiff  to  pay  the  taxes  of 
1888  and  1889  was  not,  In  any  true  sense, 
willful,  and  she  is  entitled  to  the  relief 
prayed  for.    Decree  for  the  plaintiff. 

Smith,  J.,  did  not  sit.  The  others  con- 
curred. 
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PSNDKSTEB  et  a/.  ▼.  COI.B. 

(Supreme  Court  of  New  HampsMre.   Carroll. 
Juiy  81.1891.) 

GUABDIAN  ANdWaKS— ODARDIAK'R  LlABIUrr  POB 
DBBTS — QUAKDIANBBIP  BoND. 

1.  The  guardian  of  a  spendthrift  cannot  be 
joined  as  party  defendant  with  bis  ward  in  an 
action  of  debt  on  a  judgment  recovered  against 
the  ward  before  he  was  placed  under  guardian- 
•hip. 

2.  If  the  guardian  of  a  spendthrift,  baring 
assets,  refuses  to  pay  a  debt  dae  from  his  ward, 
the  creditor's  remedy  is  by  an  aotion  on  the 
guardianship  bond. 

Motlun  to  amend  petition;  before  Jus- 
tice!. W.Smith. 

Action  on  a  Judgment  by  fendexter  ft 
Watson  against  Joseph  B.  (}ole,  by  George 
L.  Cate,  bis  guardian. 

Motion  by  tbe  plaintiffs  for  leave  to 
amend  by  making  Cate,  tbe  defendant's 
guardian,  a  party  defendant,  and  that  ex- 
ecution issue  against  him  '  d4  bonis  pro- 
prio.  The  action  is  debt  on  a  judgment 
recovered  in  Maine  by  the  plaintiffs  against 
the  defendant.  Cole,  in  1871.  After  the 
judgment  was  obtained,  Cole  moved  to 
this  state,  and  in  February,  1889,  was  de- 
creed a  spendthrift,  and  Cate  was  appoint- 
ed his  guardian,  and  filed  tbe  inventory 
required  by  Gen.  Laws,  c.  186,  $  6.  The 
ward's  property  consisted  entirely  of  pen- 
sion checks  that  came  payable  to  the 
guardian  for  the  ward,  as  a  soldier  in  the 
late  war,  soon  after  the  guardian's  ap< 
pointment.  Tbe  inventory  showed  tbe 
amount  of  tbe  ward's  estate  to  be  91,!{45, 
and  that  the  estate  was  solvent,  both  at 
the  time  of  making  the  Inventory,  and  at 
the  time  of  the  commencement  of  this  ac- 
tion, Aogust  27, 1889,  although  at  the  last 
date  theproperty  had  been  largely  changed 
from  cliecks  into  a  homestead,  fumltnre, 
tools,  and  some  other  personal  property 
connected  with  it,  and  that  some  ol  It  had 
been  otherwise  expended  in  a  manner  that 
reduced  tbeestate;  still  sufficient  remained 
to  pay  tbe  ward's  debts,  aside  from  the 
homestead.  It  did  not  appear  that  tbe 
guardian  had  license  from  tbe  probate 
court  to  purchase  the  homestead,  or  the 
approval  of  the  selectmen.  The  plaintiffs 
made  a  demand  of  payment  on  the  guard- 
ian before  bringing  this  salt.  Since  the 
commencement  of  the  action  tbe  gnardlan 
has  filed  bis  account  In  the  probate  court, 
from  whlcb  it  appears  he  has  expend- 
ed all  tbe  funds  of  his  ward,  and  that  all 
the  property  of  his  ward  at  the  present 
time  consists  of  the  homestead,  valued  at 
f600. 

Frnak  Weeks,  for  plaintiffs.  Beacbam 
&  Foote,  for  defendant. 

(?LAiiK,  J.  No  action  can  be  maintained 
against  a  gnardlan  personally  for  a  debt 
of  his  ward.  The  guardian's  duty  is  to 
take  care  of  the  person  and  estate  of  bis 
ward,  collect  his  dues,  pay  his  debts.  If  he 
has  sufficient  assets,  and  protect  his  rights 
and  interest  generally.  (Sen.  Laws,  c.  184, 
§  8.  The  remedy  for  a  breach  ot  his  duty 
IB  by  an  action  upon  his  bond.  Whether 
the  ward's  property  has  been  Judiciously 
and  legally  managed  and  Invested  by  the 
guardian  is  a  proper  subject  of  Investiga- 
tion and  inquiry  upon  tbe  adjustment  of 


the  guardian's  accounts  In  the  probate 
court,  but  it  is  not  open  to  inquiry  in  a 
suit  against  tbe  ward  for  the  recovery  of  a 
debt. 

A  creditor  my  compel  a  guardian  to  ad- 
just his  accounts,  and,  if  he  has  assets  in 
his  hands  and  refuses  to  pay  a  Judgment 
recovered  against  his  ward,  it  will  be  a 
breach  of  the  condition  of  his  bond,  and 
the  creditor's  remedy  Is  by  an  action  upon 
tbe  guardianship  bond.  Davis  v.  Drew, 
6  N.  H.  399,  400;  Conant  v.  Kendall,  21 
Pick.  86.    Motion  denied. 


SuiTH,  J.,  did  not  sit. 
curred. 


Tbe  othem  eon- 

(M  N.  H.  4») 


Attobnbt  Genkral  V.  Marston. 

(Supreme  Court  of  S'mo  HampsMre.    BtraSord. 
July  81. 1891.) 

Tax  Collbctoks  —  Elioibiutt  as  SiLscmcBB— 
Kbsiqnation— Offiobb  na  Facto. 

1.  Under  Glen.  Laws  N.  H.  o.  68,  {  1,  provid- 
ing that  a  tax  collector  "shall  have  tbe  powers 
vested  in  constables  in  the  service  of  dvil  pro- 
cess, which  shall  continue  until  all  the  taxes  in 
his  list  are  collected, "  a  collector  of  taxes  of 
previous  years,  who  has  not  completed  the  ool- 
leotlon  nor  been  discharged  from  nis  liability  as 
collector,  is  within  the  prohibition  of  chapter  40, 
i  6,  which  provides,  among  other  things,  tbat 
"neither  the  treasurer  nor  collector  of  taxes  shall 
be  a  member  of  the  board  of  selectmen. " 

8.  Tbe  collector's  acceptance  of  the  office  of 
selectman  does  not  operate  as  a  resignation  of 
his  office  as  oolleotor,  so  as  to  relieve  him  of  tlie 
disability. 

8.  Having  assomed  the  office  of  aeleotman 
under  color  of  an  election,  be  is  an  officer  d« 
facto,  and  his  ofOoial  aots  are  valid  as  to  third 
persons. 

Petition  for  gao  warranto  heard  In  va- 
cation, and  adjourned  Into  the  law  term 
by  Chief  Justice  Doe. 

Quo  warrajito  to  determine  the  title  of 
Edward  A.  Marston  to  the  office  of  se- 
lectman of  Durham. 

The  defendant,  having  held  tbe  office  of 
tax  collector  of  Durham  in  1888  and  1889, 
and  being  re-elected  at  tbe  annual  meeting 
in  March,  1890,  took  the  official  oath,  and 
served  for  the  political  year.  For  the 
present  year  no  successor  was  elected, 
and  T.  W.  Schoonmnker,  being  appointed, 
was  sworn,  and  is  collector.  At  the  an- 
nnal  meetingin  March,  1891,  the  defendant 
was  elected  selectman,  and,  being  sworn, 
ho  is  servinir  In  that  office.  On  the  tax- 
lists  of  1888  and  1889  there  are  uncollected 
taxes  amounting  to  about9169,  andonthe 
list  of  1890  about  $200.  jSlnce  the  last 
March  meeting  the  other  selectmen  re- 
quested a  list  of  these  uncollected  taxes, 
and  he  furnished  it;  and,  in  an  examina- 
tion maiie  of  it  by  the  board,  he  told  his 
associates  that  he  thought  some  of  the 
taxes  of  1890,  amounting  to  f  61.95,  could 
not  becoIlected,Hnd  would  probably  have 
to  be  abated.  He  has  not  resigned  the 
office  of  collector,  unless  his  acceptance  ot 
tbe  office  of  selectman  is  a  resignation, 
and  his  liability  In  respect  to  the  uncollect- 
ed taxes  of  the  three  years  has  not  been 
discharged  or  adjusted. 

J.  a.  Hall  and  John  KIrel,  for  plaintiff. 
Frink  &  Batebelder,  for  defendant. 

Ci^ABK,  J.  "Neither  tbe  treasurer  nor 
collector  of  taxes  shall  be  a  member  of  the 
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board  of  selectaran. "  0«n.  Lawf,  c.  40, 1 
6.  The  datlen  of  the  offices  of  collector  and 
Belectnoan  are  in  some  reBpects  conflicting. 
Tbe  collector  la  required  to  give  a  bond 
to  tbe  acceptance  of  the  town  or  select- 
men. Id.  c.  42,  S  4.  Tbe  selectmen  may  re- 
move a  collector  for  certain  causes,  (Id.  c. 
42,  §0;)  and  in  certain  cases  tbey  bave 
power  to  issue  an  extent  against  bim,  (Id. 
c.  66,  S  6.)  And  It  Is  the  doty  of  the  select* 
men,  acting  in  behalf  of  tbe  town,  to  see 
that  the  collector  falthfoUy  performs  bis 
official  duties,  and  In  default  to  takemeas- 
ures  to  protect  tbe  interests  of  the  town. 
Tbe  defendant,  baying  been  elected  and 
having  served  as  collector  for  tbe  years 
1888, 1889,  and  1890,  and  still  retaining  bis 
warrants  and  lists  upon  which  ure  uncol- 
lected taxes,  is  still  collector  tor  those 
years.  "  Every  collector,  in  the  collection 
of  taxes  committed  to  bim  to  collet,  and 
In  tbe  service  ol  his  warrant,  shall  have 
the  powers  vested  In  constables  in  tbe 
service  of  civil  process,  which  shall  con- 
tinue until  all  taxes  In  bis  list  are  collect- 
ed." Id.  c.  58,  §  1.  The  defend  ant's  accept- 
ance of  the  office  of  selectman  did  not  re- 
lieve bim  of  the  office  of  collector.  Tbe 
acceptance  of  an  office  by  one  disqualified 
to  bold  it  by  reason  of  holding  an  incom- 
patible office  is  not  necpssarily  a  resigna- 
tion of  tbe  prior  office,  unless  it  is  made 
so  by  special  statutory  or  constitutional 
provision.  Const,  pt.  2,  arts.  94,  96.  Tbe 
defendant's  resignation  would  not  divest 
talm  of  tbe  office  of  collector  unless  it  was 
accepted.  Gen.  Laws,  c.  42,  §  1,  provides 
that,  in  case  any  officer  who  has  given  an 
official  bond  shaJl  resign,  he  and  bis  sure- 
ties shall  continue  liable  upon  bis  bond  for 
all  acts  under  color  of  bis  office  until  be 
sball  resign,  and  his  resignation  shall 
have  been  accepted  by  the  town,  selectmen, 
or  others  competent  to  accept  tbe  same. 

The  defendant,  being  a  collector  of  taxes 
forthe  town  of  Durham  when  bewaiselect- 
ed  a  selectman,  was  disqualified  to  bold 
tbe  office,  and  hie  election  gives  him  no 
title  to  it.  Cotton  v.  Phillips,  56  N.  H.  220, 
223.  H!aving  assumed  the  office  ol  select- 
man under  color  ol  pn  election,  Marston 
is  an  officer  de  facto,  and  bis  official  acts 
are  valid  as  to  third  persons.  J  udgment 
of  ouster. 

DoK,  C.  J.,  did  not  sit.  Tbe  others  con- 
cnrred. 


(60  Oonn.  278) 

Farist  iSTEBi.  Co.  V.  City  or  Bridgeport. 

(Supreme  Court  of  Errors  of  ConnecUeut. 
Uorch  30, 1891.) 

Harbob  Likes  —  Takins  Propbrtt  for  Public 
Use  — CoMPBNSATiON— Powers  or  Ciir  Codn- 

Olli. 

1.  Bridgeport  City  Charter,  %  88,  empowers 
the  commoii  conncil  to  establish  hiu-bor  Uses, 
and  provides  that  any  person  whose  lands  or  mud 
flats  are  thus  appropriated  shall  bave  the  same 
rights  as  in  case  of  tbe  establishment  of  high- 
ways, streets,  and  publio  works.  Section  83  pro- 
vides that  before  the  council  sball  establish  any 
street,  etc.,  they  shall  notify  the  persons  whose 
lands  are  proposed  to  be  thus  taken  of  the  time 
and  place  of  hearing  in  relation  thereto.  Bec- 
tions  88-86,  42,  provide  for  the  appointment  of 
cammlttees  to  establish  tbe  streets,  assess  the 
damages,  and  report  their  proceedings  to  the 
ci^  oQuncil,  for  notice  to  Uie  owners  of  their 
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meetiqga,  at  which  they  may  appear  and  be  'aeard, 
and  for  an  appeal  from  the  assessment  to  tbe 
courts.  Bela  that,  whatever  right  the  state  may 
bave  to  the  mud  flats  between  high  and  low 
water  mark,  the  city  coula  not  inclose  them  by 
harbor  lines  without  compensation  to  the  owners. 

3.  A  committee  app(dnted  to  lay  out  such 
harbor  lines  reported  resolutions  recommending 
certain  lines,  which  were  adopted  by  the  coun- 
oil.  Seld,  that  the  lines  so  established  were  in- 
valid, since  only  the  oommlttee  bad  power  to  es- 
tablish tbem. 

8.  New  harbor  lines  may  be  established  with- 
out further  legislative  authority,  and  such  estab- 
lishment is  a  practical  discontinuance  of  the  old 
lines. 

i.  The  taking  of  lands  by  inclosing  them  io 
harbor  lines  for  the  sole  purpose  of  preventing 
the  ereotlon  of  buildings  thereon,  which  would 
obstruct  the  view  of  a  public  bridge,  is  not  a 
proper  exercise  of  the  power  of  eminent  domain. 

Case  reserved  from  superior  court,  Fair- 
field county. 

The  Farist  Steel  Company  appealed  to 
the  superior  court  from  an  assessment  of 
damages  by  the  common  conncil  ot  Bridge- 
port by  which  harbor  lines  bad  been  laid 
out  inclosing  mud  flats  of  the  company. 
Case  reserved  lor  tbe  advice  of  this  court. 
Assessment  annulled. 

A.  D.  Beers,  M.  W.  Seymour,  A.  M.  Tall- 
uiadge,  and  H.  H.  Knapp,  for  plaintiff. 
J.  J.  Pbel&n  and  G.  W.  Wheeler,  lor  de- 
fendant. 

Srymour,  J.  The  finding  of  facts  states 
that  the  plaintiff  la  the  owner  In  fee  ot  cer- 
tain real  estate  In  the  city  ot  Bridgeport, 
consisting  of  uplands,  and,  as  a  riparian 
owner,  ol  the  mud  fiats  adjacent  thereto, 
on  the  oast  side  of  Bridgeport  harbor.  It 
further  appears  that  In  the  year  1886  the 
common  council  ot  the  city  legally  deslg-, 
nated  and  established  a  harbor  line  on  the 
east  side  of  Bridgeport  harbor,  which. 
line  ran  over  tbe  mud  flats  of  tbe  plaintiff 
and  others,  and  assessed  benefits  and 
damages  resulting  therefrom  to  the  re- 
spective parties  Interested.  At  that  time, 
and  for  many  years  before,  a  bridge  exist- 
ed over  the  harbor,  with  which  certain 
buildings. were  cotinected  along  the  sides 
ot  the  east  end  thereof.  In  pursuance  ot  a 
vote  of  the  common  council  passed  Decem- 
ber 5, 1887,  the  city  proceeded  to  lay  out  a 
new  bridge  or  public  highway  In  substan- 
tially the  same  location  as  that  of  tbe 
bridge  above  mentioned,  which  new  bridge 
was  completed  and  opened  as  a  public 
highway  about  December  8, 1888.  At  tbe 
time  the  new  bridge  was  completed  -  the 
buildings  along  the  sides  ot  the  east  end 
thereof  wwe  connected  with  it,  and  stilt 
continue  to  be  so  connected.  On  tbe  3d' 
day  of  Septmiher,  1888,  the  board  of  pub- 
lic works  made  tbe  following  report  ta 
the  common  council :  "  That  in  their  judg- 
ment it  would  be  wise,  before  tbe  comple- 
tion ot  tbe  said  new  lower  bridge,  to  take 
such  action  as  would  prevent  the  erection 
ol  bnildinKB,  either  on  the  north  or  soutb 
sides  of  the  iron  portion  ot  said  atrncture, 
and  connecting  therewith  on  either  side. 
Such  action  should  be  taken,  however,, 
in  accomplishing  this  purpose  as  will  re- 
sult in  the  least  Injury  to  private  rights. 
The  board  suggests  the  advisahlllty  of 
condemnation  by  the  city,  for  public  use, 
of  so  much  of  the  adjoining;  property  as 
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will  be  necessary  to  secure  the  result  de- 
sired, and  recoinmend  that  the  matter  be 
referred  to  some  appropriate  committee 
fur  action."  This  report  was  accepted, 
and  referred  to  the  street  committee  by 
the  common  council.  On  the  10th  day  of 
December,  1888,  the  committee  on  streets 
reported  to  the  common  council  on  the  re> 
port  of  the  board  of  'public  works,  and 
made  the  following  recommendation: 
"That  such  action  be  taken  as  will  result 
in  preventing  the  erection  of  buildings  on 
either  the  north  or  south  sides  of  the  Iron 
portion  of  the  new  lower  bridge.  The 
committee  fully  agree  with  said  board 
that  this  expensive  and  sightly  structure 
should  not  be  marred  by  placing  buildings 
on  either  side  thereof;  and  they  further 
report  that  thei'  have  consulted  the  city 
attorney  in  reference  to  the  subject,  and, 
as  a  result  of  such  conference,  have  come 
to  the  conclusion  that  the  most  desirable 
course  to  pursue,  in  order  to  accomplish 
the  object  desired,  would  be  to  establish 
harbor  lines  on  both  sides  of  said  bridge." 
The  committee  recommended  the  adop- 
tion of  the  following  resolution:  "Re- 
solved, that  the  committee  on  harbor  im- 
provements is  hereby  directed  to  take 
such  preliminary  action  as  will  result  in 
the  establishment  of  harbor  lines  ou  both 
sides  of  the  lower  or  Bridgeport  bridge, 
extending  from  the  present  harbor  lines  at 
the  western  end  of  the  eastern  causeway 
of  said  bridge,  westerly  to  the  draw  of 
said  bridge. "  This  report  was  accepted 
and  the  resolution  «.dopted  by  the  com- 
mon council.  On  the  7th  day  of  January, 
1889,  the  committee  on  harbor  Improve, 
raents  reported  on  the  report  of  the  street 
committee  relative  to  establishing  harbor 
lines  on  both  sides  of  the  lower  bridge, 
and  recommended  the  adoption  of  the  fol- 
lowing resolution:  "Resolved,  that  the 
clerk  is  hereby  directed  to  notify  owners 
of  property  and  parties  in  interest  to  ap- 
pear before  this  common  council  at  the 
council  room,  on  Monday  evening,  Janu- 
ary 21, 1889,  at  8:80  o'clock,  and  be  heard 
in  relation  to  the  establishment  of  harbor 
lines  on  the  east  side  of  Pequonnock  river, 
as  follows:  Beginning  at  a  point  in  the 
harbor  lines  as  already  established,  at  the 
old  wall  or  point  of  rocks,  on  property 
belonging  to  the  Farist  Steel  Company ; 
thence  north-easterly  in  the  direction  of 
the  common  center  of  Kossuth  street  and 
the  new  bridge,  three  hundred  and  forty 
feet ; '  and  thence  northerly  In  a  straight 
line  to  a  point  in  the  harbor  line  as  al- 
ready established  at  Howe's  dock  at  the 
foot  of  Howe  street,  excepting  that  so 
much  of  said  line  as  may  lie  upon  or  pass 
over  the  eastern  approach  to  the  new 
lower  bridge  shall  remain  inoperative  and 
of  no  effect."  The  report  was  accepted 
and  the  resolution  adopted  by  the  com- 
mon council.  On  the  2l8t  day  of  January, 
1889,  the  board  of  aldermen  and  the  board 
of  councilmen  assembled  In  Joint  conven- 
tion, and  hearings  were  had  relative  to 
the  establishment  of  said  harbor  line.  On 
the  4th  da.v  of  February,  1889,  the  com- 
mittee on  harbor  improvements  reported 
to  the  common  council  relative  to  the 
establishment  of  harbor  lines  on  the  east 
side  of  Pequonnock  river,  a  hearing  upon 


which  was  had  before  the  common  coun- 
cil Jannary  21, 1889.  They  recommended 
the  adoption  of  the  following  resolutions: 
"Resolved,  that  harbor  lines  be  and  are 
hereby  ordered,  laid  out,  and  established 
<in  the  east  side  of  Pequonnock  river, 
north  and  south  of  the  new  lower  bridge, 
commencing  at  the  old  wall  or  point  of 
rocks  on  property  of  the  Farist  Steel  Com- 
pany, and  extending  north-easterly  in  the 
direction  of  the  common  center  of  Kos- 
suth street,  three  hundred  and  forty  feet; 
and  thence  northerly,  in  a  straight  line, 
to  a  point  in  the  established  harbor  lines 
at  Howe's  dock  at  the  foot  of  Howe 
street.  Resolved,  that  Messrs.  John  Mc- 
Neil, Richard  B.  Cogswell,  and  Charles  R. 
Brothwell  be  and  are  hereby  appointed  a 
committee,  whose  duty  It  shall  be  to 
make  such  lay-out  of  harbor  lines,  and 
report  in  writing  their  doings  to  the  com- 
mon council,  which  report  shall  embody 
a  survey  and  particular  description  of 
said  lines."  On  the  18th  of  February,  1889, 
the  committee  reported,  recommending 
the  adoption  of  the  following  resolutions: 
"Resolved,  that  harbor  lines  or  dock  lines 
be  and  are  hereby  established  on  the  east 
side  of  Pequonnock  river,  in  accordance 
with  a  map  thereof  herewith  submitted, 
and  the  following  description  of  survey: 
Beginning  at  a  point  in  the  harbor  line,  as 
alread.y  established,  at  the  old  wall  or  point 
of  rocks  on  property  belonging  to  the 
Farist  Steel  Company;  thence  extending 
north-easterly  In  the  direction  of  the  com- 
mon center  of  Kossuth  street  and  the  new 
lower  bridge,  three  hundred  and  forty 
feet;  and  thence  northerly  in  a  straight 
line  to  a  point  in  the  harbor  line,  us  al- 
ready established,  at  Howe's  dock  at  the 
foot  of  Howe  street,  except  in  that  so 
much  of  the  line  as  may  lie  upon  or  pass 
over  the  eastern  approach  to  said  lower 
bridge  shall  remain  inoperative  and  of  no 
effect.  Resolved,  that  thn  mayor  appoint 
appraisers  to  estimate  the  damages  and 
benefits  resulting  from  the  foregoing  lay- 
out of  harbor  lines."  The  resolutions 
were  adopted,  and  the  mayor  thereupon 
appointed  appraisers  on  said  lay-out,  who 
proceeded  to  assess  benefits  and  damages 
thereon,  and  on  July  1, 1889,  reported  to 
the  common  council.  In  their  report  they 
did  estimate,  ascertain,  and  determine 
that  the  appellant  will  receive  an  equal 
amount  of  damages  and  benefits  from  the 
establishment  of  the  harbor  lines.  On  the 
15tb  of  July,  1889,  the  common  council  ac- 
cepted the  report,  whereupon  this  appeal 
was  taken.  It  seemed  to  be  conceded  on 
the  argument  that  the  report  of  the  ap- 
praisers, that  the  appellant's  damages  and 
benefits  are  equal  to  each  other,  proceeded 
upon  the  theory  that  he  is  entitled  to  no 
damages  on  account  of  the  establishment 
of  the  harbor  lines.  The  finding  states 
that  a  tract  of  land  Is  taken  by  the  lay- 
out of  the  proposed  harbor  lines,  nnd  the 
appellant  Is  deprived  of  the  use,  benefit, 
and  worth  of  the  same,  and  of  all  the 
privileges  and  franchises  connected  there- 
with, without  compensation. 

The  first  question,  therefore,  which  we 
shall  consider  relates  to  the  general  right 
of  the  owner  of  lands  abutting  on  navlgi^ 
ble  waters  to  damages  for  the  !egal  eatab. 
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llatimentof  abarbor  line  orertbe  abutting 
fiata,  between  bigb  and  low  water  murks. 
In  Connecticut  tbe  public  is  the  owner  in 
fee  ot  the  flats  adjoining:  navigable  waters 
up  to  blgta-water  mark,  sucb  title  being 
vested  In  the  publlcfor  parposes  of  naviga- 
tion and  commerce.  Simons  v.  French,  % 
Conn.  846.  The  owner  ot  tbe  adjoining 
nplands  bas  tbe  exclusive  privilege  of 
wbarflng  and  erecting  stores  and  piers 
over  and  upon  socta  soil,  and  of  using  it 
for  any  pnrpose  which  does  not  Interiere 
with  navigation,  and  It  may  be  conveyed 
separately  from  tbe  adjoining  nplands. 
Orer  it  be  has  the  exclusive  right  ot  ac- 
cess to  the  water,  the  right  to  accretions, 
and  generally  to  reclamations.  Because 
tbe  soil,  between  high  and  low  water 
marks,  is  held  to  be  publivi Juris,  tbe  right 
of  the  owner  of  the  adjoining  upland  In  it 
Is  termed  a  "franchise."  But  It  Is  none 
tbe  less  a  weil-recognized,  substantial, 
and  valuable  right.  It  constitutes,  as  the 
court  says  in  Simons  v.  French,  supra, 
speaking  of  the  right  of  wbarfage,  like 
other  franchises,  a  species  of  property, 
which,  like  other  property,  is  alienable  by 
tbe  owner,  and  alienable  as  well  before  tbe 
right  bas  been  exercised  as  It  would  be 
after  a  wharf  had  been  actually  erected. 
It  is  claimed  by  the  appellee  that,  inas- 
much as  the  fee  of  the  flats  is  in  the  state, 
therefore  the  state  bas  the  undoubted 
right,  by  itself  or  by  those  to  whom  it 
del^ates  the  right,  to  take  and  use  them 
for  any  public  purpose  without  giving 
compensation  therefor,  so  long,  at  least, 
ajB  tbe  upland  proprietor  bas  not  appro- 
priated them  to  sach  uses  as  he  legally 
may.  There  are  cases  which  sastaln  such 
a  claim.  On  tbe  contrary  there  are  cases 
which  bold  that  riparian  owners  upon 
navigable  waters  havertsbtsappnrtenant 
to  their  estates  of  which  they  cannot  be 
deprived,  when  once  vested,  except  In  ac- 
cordance-with  establisbed  law,  and  upon 
due  compensation.  Tbls,  says  Lewis,  in 
bis  recent  work  on  Eminent  Domain,  aft- 
er reviewing  tbe  cases,  seems  the  better 
and  sounder  rule.  It  certainly  seems  more 
in  harmony  with  oar  Connecticut  decis- 
ions that  the  right  of  wharfage — perhaps 
tbe  most  valuable  fran-hise  attached  to 
tbe  npland— Is  as  much  the  subject  of  sale 
by  tbe  owner  of  tbe  right  before  it  bas  been 
exercised  as  it  would  be  after. 

Th^  common  ccuncil  of  Bridgeport,  in  es- 
tablishing burbor  lines,  acts  nnder  the 
delegated  power  of  the  state.  If  tbe  state 
might  take  tbe  mud  flats  of  the  appellant 
In  the  legal  establishment  of  harbor  lines, 
without  granting  compensation  therefor, 
on  the  ground  that  It  owns  them,  and  if 
the  council,  representing  the  power  of  the 
sta  te,  might.  If  it  were  so  authorized,  pos- 
sess the  same  power,  yet  no  such  power 
is  given  or  intended.  Tbe  state  has  a 
right  togivecompensatlon,  and  to  require 
tbe  city  to  do  so;  and  this  it  bas  express- 
ly done.  Section  88  of  the  city  charter 
provides  that  tbe  common  council  shall 
have  power  to  designate  and  estubllsh  a 
line  or  lines  on  or  along  either  or  both 
sides  of  Bridgeport  harbor  or  Pequon- 
nock  river,  or  on  any  part  thereof,  from 
tbe  moatb  of  the  barbor  to  Berkshire  mill ; 
and  in  designating  and  establishing  such 


line  or  lines  for  tbe  purposes  aforesaid 
similar  proceedings  In  all  respects  in  rela- 
tion thereto,  and  in  relation  to  benefits 
and  damages  therefor,  shall  be  had,  and 
the  persons  whose  lands  or  mud  flats  are 
thus  taken  and  appropriated,  or  who  are 
especially  benefited  or  damaged  tberebv, 
shall  have  the  same  rights,  and  be  subject 
to  the  same  obligations  and  liabilities,  as 
In  the  case  of  tbe  lay-out,  alteration,  or 
enlargement  of  highways,  streets,  public 
walks,  etc.,  in  said  city.  Section  32  of  the 
charter  provides  that,  before  the  common 
council  shall  determine  to  lay  out,  alter, 
extend,  enlarge,  discontinue,  or  exchange 
any  highway,  street,  public  walk,  etc.,  in 
said  city,  they  shall  cause  reasonable  no- 
tice to  be  ^ven,  describing  In  general  terms 
such  proposed  lay-out  or  alteration,  and 
specifying  a  time  and  place  when  and 
where  all  pereuns  whose  land  is  proposed 
to  be  taken  therefor  may  appear  and  be 
heard  in  relation  thereto  by  tbe  common 
council  assembled  In  Joint  convention  for 
snch  hearing;  at  which  time  and  place, 
and  at  any  meeting  adjourned  therefrom, 
the  common  council  shall  bear  all  tbe  par- 
ties In  Interest  who  may  appearand  desire 
to  be  heard  In  relation  thereto.  Section 
88  provides  that  If,  after  snch  hearing,  the 
common  council  shall  resolve  to  lay  out, 
alter,  extend,  enlarge,  dlscoutinne,  or  ex- 
change such  street,  highway,  walk,  ave- 
nue, park,  or  landing  place,  they  "shall  ap- 
point a  committee,  whose  duty  it  shall  be 
to  make  sucb  lay-out  or  alteration  and  re- 
port In  writing  their  doings  to  the  com- 
mon council,  which  report  shall  embody  a 
survey  and  particular  description  of  such 
street,  highway,  etc.,  or  alteration  there- 
of. Section  84  provides, it  said  report  shall 
be  accepted,  for  the  appointment  of  three 
Jadidctus  and  disinterested  freeholders  of 
the  city  to  estimate  and  appraise  tbe  bene- 
fits or  damages,  as  the  case  may  be,  ac- 
cruing or  resulting  to  any  person  or  per- 
sons from  the  taking  of  sucb  land  for  pub- 
lic use  or  from  such  lay-out,  alteration, 
etc.  Said  freeholders  shall  be  sworn,  and 
before  making  any  sucb  assessment  of 
damages  and  benefits  shall  give  reasona^ 
ble  notice  to  all  persons  interested  of  the 
time  and  place  when  and  where  they  shall 
meet  for  that  purpose.  They  shall  meet 
at  tbe  designated  time  and  place,  and  at 
sucb  other  times  and  places  as  they  shall 
adjourn  to  therefrom,  and  shall  bear  all 
parties  in  Interest  who  may  appear;  and 
they  shall  thereupon  ascertain  and  deter- 
mine what  person  or  persons  will  be  dam- 
aged by  such  taking  of  land  or  such  lay- 
out or  alterfttion,  and  tbe  amount  thereof 
over  and  above  any  damages  they  may 
receive  therefrom;  also  who  will  receive 
an  equal  amount  of  damages  and  benefits 
therefrom.  Thereupon  they  shall  report 
to  tbe  common  council.  The  report  shall 
be  continued  to  its  next  general  meeting 
and  published.  Upon  the  acceptance  of 
the  report  at  the  next  meeting  of  the  com- 
mon council  tbe  same  shall  be  recorded, 
and  the  common  council  shall  cause  a  no- 
tice containing  the  names  of  tbe  {lersons 
assessed,  with  the  amounts  of  their  re- 
spective assessments,  to  be  published,  as 
in  tbe  section  directed,  and  such  publica- 
tion sball  be  deemed  to  be  legal  and  snffl- 
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dent  notice  to  all  persons  interested  in 
the  assessments.  Section  36  providesthat 
upon  tlie  acceptance  ol  the  report  of  the 
freetiolders,  the  survey  and  particnlar  de- 
scription which  the  charter  requires  to  be 
made  (section  88)  shall  be  Binned  by  the 
mayor,  or,  in  his  absence,  by  the  president 
of  the  board  of  aldermen,  and  recorded  In 
the  records  of  the  board  of  aldermen.  Sec- 
tion 42  provides  that  any  party  who  shall 
feel  aggrieved  by  any  act  of  the  assessors 
In  making  any  of  the  assessments  of  bene- 
fits or  damages  authorized  in  the  charter, 
may  make  application  for  relief  to  the  su- 
perior cuart  or  eonrt  of  common  pleas  iu 
and  for  Fairfleld  cf>unty,  which  court  may 
confirm,  annnl,  or  modify  the  assess- 
ments, or  make  such  order  in  the  premises 
as  equity  may  require.  These  extracts  from 
the  charter  show  that  whatever  right  the 
state  might  have  to  take  the  property  of 
the  appellant  in  the  flats  between  high 
and  low  water  mark,  yet  It  has  author- 
ised the  council  to  take  it  only  upon  the 
payment  of  Just  compensatiun  therefor; 
and  upon  this  appeal  the  appellant  has, 
of  coarse,  a  right  to  be  heard  upon  the 
question  of  damages,  if  the  other  proceed- 
ings should  be  held  to  be  regular,  so  that 
a  legal  assessment  can  be  made.  But  the 
appellant  not  only  claims  that  the  assess- 
nient  gives  it  no  compensation  for  the 
taking  of  its  property,  and  is  therefore  un- 
just and  illegal,  but  it  alsoclaims  that  the 
assessment  was  invalid,  because,  to  state 
it  generally,  there  has  been  no  legal  dis- 
continuance of  the  harbor  line  established 
iu  1886,  and  because  the  action  of  the  com- 
mon council  in  the  matter  of  establiahiog 
the  harbor  lines  In  question  has  been  ir- 
regular and  illegal,  so  that  no  lawful  lay- 
out of  said  lines  has  been  made,  and  no  Ie> 
gal  assessment  of  damages  and  benefits 
has  been  or  could  be  made  thereon.  The 
reasons  are  set  forth  particularly  in  the 
appeal,  and  are  based  upon  the  facts  stat- 
ed in  the  finding  and  reservation.  We  see 
no  good  reason  for  holding  that  the  coun- 
cil, having  in  1886  established  harbor  lines 
on  the  east  side  of  the  harbor,  is  thereby 
precluded  from  altering  them  by  the  sub- 
sequent establishment  of  new  lines  as 
proper  occasion  may  require,  without  far- 
ther legislative  authority.  We  think,  al- 
so, that  the  legal  establishment  of  new 
harbor  lines  would  of  Itself  be,  to  all  in- 
tents and  purposes,  a  legal  discontinuance 
of  the  old  lines,  without  any  specific  ac- 
tion declaring  them  to  be  discontinued. 

We  come  now  to  the  question  whether 
the  harbor  lines  were  legally  established 
according  to  the  provisions  of  the  charter. 
That  instrument,  as  we  have  seen  above, 

{>rovide8  that,  in  designating  and  estab- 
ishlng  barbor  lines,  similar  proceedings  in 
all  respects  in  relation  thereto,  and  in  re- 
lation to  benefits  and  damages  therefor, 
shall  be  had  as  in  the  case  of  the  lay-out, 
alteration,  or  enlargement  of  highwa.ys, 
streets,  public  walks,  etc.,  in  said  city. 
That  Is,  as  will  appear  by  reference  to  the 
proper  section,  and  adapting  it  to  these 
proceedings,  if,  after  certain  preliminary 
steps,  the  common  ronncil  shall  decide  to 
designate  and  establish  a  harbor  line, 
they  shall  appoint  a  committee,  whose 
duty  it  shall  be  to  make  sucli  lay-out  and 


designation,  and  report  in  writing  their 
doings  to  the  common  council,  which  re- 
port shall  embody  a  survey  and  particn- 
lar description  of  such  harbor  line.  By 
reference  to  the  finding  incorporated  in  the 
early  part  of  this  opdniAn  it  appears  pre- 
cisely what  was  done  in  relation  to  the 
lay-out,  after  the  steps  preliminary  to  the 
appointment  of  the  committee  to  make 
such  lay-out  had  been  taken.  To  briefly 
BUmmartie  it:  Februarj^  4, 1889,  the  com- 
mittee on  harbor  improvements  reported 
resolutions,  which  thecouncil  adopted,  and 
by  which  a  committee  was  appointed  to 
lay  out  the  barbor  lines,  and  report  their 
doings  to  the  council.  ■  February  18, 1889, 
thelast-named  committee  reported  and  rec- 
ommended resolutionsforadoptiont  which 
thecouncil  adopted.  Mow  the  appellant 
claims  that  It  appears  from  an  examina- 
tion of  the  above  proceedings  in  detail  that 
there  has  been  no  legal  lay-out  and  es- 
tablishment of  said  harbor  lines;  that  it 
appears,  and  that  such  is  the  fact,  thatno 
action  whatever  was  taken  by  the  com- 
mittee respecting  the  laiy-ont  andestablish- 
ment  of  harbor  lines,  except  to  report 
back  and  recommend  the  acceptance  of  the 
resolution  in  substance  pawed  by  the 
common  council  February  4.  1889;  that 
the  committee  neither  laid  out  nor  estab- 
lisbed,  nor  does  their  resolution  purport 
to  lay  out  and  establish,  any  harbor  line, 
but  only  to  recommend  that  the  same  be 
established  by  the  common  council,  and 
that  the  common  council,  in  adopting  the 
resolution,  itself  laid  out  and  established 
such  line.  This  precise  point,  among  oth- 
ers, was  discussed  in  Gregory  v.  Caty  of 
Bridgeport,  52  Conn.  40.  In  -  that  case  a 
petition  for  widening  a  highway  was  re- 
ferred by  the  common  council  to  a  com- 
mittee. The  committee  subtiequentiy  re- 
ported as  follows:  "The  committee  on 
streets  and  sidewalks  beg  leave  to  report 
concerning  the  widening  of  the  approach 
to  the  lower  bridge,  and  recommend  the 
a,doption  of  the  following  resolutions: 
'Resolved,  that  the  widening  of  the  west- 
ern approach  to  the  lotver  bridgefrom  the 
present  north  line  of  the  street  approach- 
ing the  bridge,  extending  along  the  barbor 
seventy  feet  south  on  a  line  with,  the  pres- 
ent wiiart,  and  extending  from  the  wharf 
westerly  to  the  railroad,  according  to 
the  map  and  survey  thereof  made  by  the 
city  surveyor,  and  submitted  herewith,  t>e 
accepted  and  approved,  and  the  same  be 
and  become,  after  the  final  settlemont  of 
assessments,  a  part  ol  the  highway  there- 
to. Resolved,  that  the  mayor'appoint  a 
special  committee  of  three  Judidous  and 
disinterested  freeholders  to  estimate  and 
appraise  the  benefits  or  damages,  as  the 
case  may  be,  accruing  or  resulting  to  any 
person  or  persons  from  said  widening.!" 
Upon  this  state  of  facts  the  court  said : 
"There  Is  nothing  here  which  purports 
even  that  the  committee  bad  laid  out  the 
widened  part  of  the  street.  •  •  •  Ob- 
viously the  report  is  nothing  mora  than 
a  i«commendatiun  to  the  council  that  the 
widening  should  be  made  in  accordance 
with  the  map  and  survey  submitted. " 
▲gain  the  court  says :  **  If  w  h  at  was  done 
October  Sd,  [the  day  the  report  was  aC" 
cepted]  can  tie  conntrued  as  a  lay-oat  ot 
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the  alteration  of  the  street,  the  lay^oat 
was  made  by  the  common  council  alone, 
contrat7  to  the  express  prorisions  o{  the 
charter.  The  committee  simply  recom- 
mend the  alteration  described  to  the  com- 
mon council  tor  their  acceptance  and  ap- 
proval. The  council  accepted  and  ap- 
proved ;  and  if,  by  so  doing,  tbe  alteration 
was  laid  out,  who  did  it?  Tbe  commit- 
tee, by  their  report  and  recommendation, 
do  not  pretend  to  have  done  it,  They  de- 
scribed the  alteration,  it  is  tme,  bat  *hlB 
was  necessary  to  enable  the  common 
conncU  to  know  what  alteration  should 
belaid  nnt.  *  *  *  It  is  clear,  if  there 
was  any  lay-out  liere,  that  it  was  done  by 
the  common  council,  and  not  by  tbe  spe- 
cial committee,  as  the  present  charter  re- 
qaires.  But  there  was  no  lay-out  of  this 
Improyemeut,  and  consequently  no  basis 
for  the  asnessment  of  damages  or  beneflts, 
and  tbe  assessment  was  therefore  void. " 
llaaifestly,  if  that  case  is  still  an  authori- 
ty, there  has  been  no  legal  lay-out  and  es- 
tablishment of  the  harbor  line  in  dispute. 
It  is  claimed,  however,  that  it  is  over- 
ruled on  that  point  by  Houfl;h  v.  City  of 
Bridgeport,  67  Conn.  290, 18  Atl.  Rep.  102. 
It.  is  true  that  it  would  seem  from  the 
casef  as  stated  in  tbe  opinion  that  tbe 
same  question  might  have  been  made.  If 
It  was,  there  Is  no  intimation  that  it  was 
considered  and  decided,  and  no  suggoatlon 
that  anytblngtberetn  contained  overruled 
the  point  so  explicitly  stated  in  the  former 
case.  Instead  of  overrollng,  it  distin- 
Solstaed  the  case  of  Gregory  v.  City  of 
Bridgeport  from  the  one  then  under  con- 
sideration. Tbe  first  held  that,  under  the 
cbarter.  which  provides  that  it,  after  cer- 
tain pndimlnary  proceedings,  the  council 
shall  resolve  to  lay  out  a  street.  It  shall 
appoint  a  committee  to  make  such  lay- 
ont,  the  standing  committee  on  streets 
and  sidewalks  was  not  of  itself,  and  with- 
out such  special  reference,  such  a  commit- 
tee aa  was  intended  by  tlie  cbarter.  In 
point  of  fact,  as  the  opinion  shows,  upon 
receipt  of  the  petition  tor  widening  the 
bigtrway,  tbeconncil  Immediately  referred 
it  to  tbe  standing  committee  on  streets 
and  sidewalks.  That  committee  subse- 
quently reported  .resolutions  that  tbe 
common  council  should  order  the  widen- 
ing to  be  made  according  to  plans  which 
Itsubmitted.  The  resolutions  were aidopt- 
ed,  and  furnished  the  first  Indication  that 
the  council  resolved  to  make  the  lay-out. 
Tbe  charter  was  not  followed;  no  com- 
mittee was  appointed  to  makethe  lay-out 
after  the  council  had  resolved  tbatitshould 
be  made.  The  only  committee  which  act- 
ed was  tbe  standing  one  on  streets  and 
aidewalka,  to  which  the  matter  was  re- 
ferred before  the  lay-oat  was  resolved 
upon  by  the  council,  Now,  in  Hoqgh  v. 
City  of  Bridgeport,  the  standing  commit- 
tee on  streets  and  sidewalks  was  also  ap- 
nplnted  a  committee  to  make  the  lay-oat. 
Bel.vlng  upon  the  general  statement  of  the 
syllaboB  in  Gregory  v.  City  of  Bridgeport, 
it  is  evident  that  tbe  claim  was  made  that 
socb  a  rel«reaee  was  contrary  to  the  cbar- 
ter. Thereupon  the -court  dlsUngulshes 
the  two  cases,  and  shows  that  whereas, 
l»;the  former  case,  the  petition  was  re« 
ferred  to  tbe  standing  committee  immB(U-< 


ateiy  upon  Its  receipt,  not  to  make  a  lay- 
out, but  to  examine  and  report  what 
should  be  done,  end  no  committee  was 
appointed  to  make  the  lay-out  after  the 
council  bad  resolved  upon  it,  yet  in  tbe 
latter  case  tbe  regular  steps  in  this  behalf 
were  taken,  and,  though  the  lay-out  was 
committed  to  the  standing  committee  on 
streets  and  sidewalks,  it  was  aa  a  special 
committee,  appointed  after  tbe  council  bad 
resolved  to  make  the  lay-oat,  and  conse- 
quently, the  decision  in  Gregory  v.  City  of 
Bridgeport  was  not  applicable.  The  sec- 
ond point  made  was  that  the  committee 
appointed  after  the  council  had  resolved 
upon  the  lay-out  was  not  appointed  to 
ley  out  the  street,  but  to  procure  and  re- 
port to  tbe  council  a  survey,  etc.  This 
the  court  says  Is  a  distinction  without  a 
difference,  and  that,  taken  in  connection 
with  its  fellow-resolution  ordering  the  ex- 
tension, it  is  to  be  construed  as  a  direc- 
tion to  tbe  committee  to  lay  out  the 
street,  as  well  as  to  procure  and  report 
a  survey  of  it.  No  other  point  which  was 
in  any  respect  common  to  tbe  two  cases 
was  discussed  or  decided.  If  the  point 
made  in  Gregory  v.  City  of  Bridgeport 
and  in  the  case  at  bar,  that  the  council, 
and  not  tbe  committee,  made  the  lay-out. 
was  made,  the  law  respecting  it,  as  laid 
down  in  the  former  case,  was  not  in  terms 
overruled.  We  are  not  disposed  to  orer- 
rule  it  nor  evade  it.  Under  the  charter  it 
Is  necessary,  and  upon  general  principles  it 
is  expedient,  thatacommlttee  should  make 
ttie  lay-out.  In  theory,  at  least,  It  Is  not 
a  mere  Formal  thing  which  anybody  can 
dooff-band  upon  paper,  but  should  bedone 
carefully,  and,  as  far  as  possible,  with  a 
view  to  tbe  convenIenceaIb>dlyIdnals,eTen 
after  general  directions  hayebeen  given 
by  tbe  council. 

.  One  other  point  demands  consideration. 
It  is  claimed  that,  even  If  all  the  proceed- 
ings were  legal  in  form,  yet  there  is  a  fatal 
objection  to  the  validity  of  the  assess- 
ment, in  that  the  case  Itself  discloses  the 
fact  that  tbe  harbor  lines  were  established 
and  the  appellaat's  land  cond^nned  in  or- 
der that  the  new  bridge,  that  "expensive 
and  sightly  structure,  should  not  be 
marred  by  placins  buildings  on  either  side 
thereof,"  and  not  for  any  legitimate  pub- 
lic use  whatever.  The  appellant  says 
that,  except  for  public  uses,  private  prop- 
erty cannot  be  taken  even  upon  the  pay- 
ment of  lust  compensation.  We  presume 
that  no  one  will  qaestion  the  correctness 
of  that  proposition.  The  taking  of  pri- 
vate property  in  the  legal  eetabllsbment  of 
harbor  lines  Is  primu  facie  a  taking  for 
public  use.  The  legislature  so  considered 
it  in  granting  the  charter  to  the  city  of 
Bridgeport,  and,  though  that  fact  is  not 
conclusive,  inaamnch  as  it  Is  held  almost 
universally  that  whether  a  particular  use 
Is  public  or  not  within  tbe  meaning  of  the 
constitution  is  a  question  forthe  judiciary, 
still  there  can  be  no  question  but  that 
property  taken  In  the' legal  establishment 
of  harbor  lines  is  taken  for  public  use. 
But  the  right  to  establish  harbor  lines, 
and  to  take  private  property  for  that  pur- 
pose, must  be  exercised  In  good  faith,  and 
for  a  public  use  naturally  connected  with 
their    establlsbment.     Private  .property 
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cannot  betaken  tor  other  than  public  uses 
under  tbe  ^i^aiae  of  taking  It  for  public  use. 
There  may  be  difficulty  in  many  caseH  In 
applying  this  rule,  as  where  nothing  ap- 
pears In  the  proceedings  of  the  purpose  for 
which  tbe  llneci  were  established,  and  tbe 
presumption  would  be  that  they  were 
established  in  the  Interest  of  navigation. 
But  where,  as  In  the  present  case,  all  the 
proceedings  declare  the  purpose  to  be  an 
ulterior  one,  which  no  one  would  claim 
to  be  a  public  one  within  tbe  meaning  of 
the  constitution,  when  this  purpose  la 
spread  upon  the  very  records  which  are 
laid  before  m  as  containing  the  authority 
on  which  the  assessinent  committee  6u;ted, 
we  should  be  shutting  our  eyes  to  the  real 
state  of  affairs,  and  permitting  property 
to  be  taken  under  the  excuse  of  the  right 
of  eminent  domain  in  a  case  where  no 
public  use  was  contemplated,  it  we  should 
decide  in  accordance  with  the  appellee's 
claim.  That  would  commit  us  to  the 
doctrine  that  we  are  bound  by  the  fact 
that  It  was  a  harbor  line  that  was  estab- 
lished, no  matter  for  what  purpose  it  ap- 
pears to  have  been  established,  nor  how 
far  It  Is  removed  from  tbe  harbor.  We 
cannot  accept  that  conclusion,  but  must 
bold  that,  whereas  it  appears  from  the 
records  themselves,  which  are  introduced 
to  show  the  facts  upon  which  the  legality 
ottheaB8ea8mentdepend8,that  the  harbor 
Hnefl  were  laid  out  for  the  purpose  of  pre- 
venting a  new  bridge  from  being  marred 
bj  the  building  of  structures  connected 
with  it  which  would  obscure  it,  and  not 
in  the  Interests  of  navigation  or  any 
other  public  use,  private  property  cannot 
be  taken  without  violating  constitutional 
rights.  It  Is  unnecessary  to  consider  the 
other  qnefltions  which  were  discussed. 
Upon  those  already  considered  we  advise 
the  superior  court  to  render  judgment  foiv 
tbe  appellant,  annulling  the  assessment 
appealed  from.  The  other  Judges  con- 
curred. 


(60  Conn.  293) 

Andrews  v.  New  York  ft  N.  E.  R.  Co. 
Andrews  et  ox.  v.  Same.  8mitb  v. 
Same. 

(Supreme  Court  of  Errors  of  Connecticut. 
March  20,1391.) 

AccroBHTB  AT  Railroad  Crobsino— Nbouosncb 
— ^Pkovimcb  o»  Jqbt. 

1.  ^bere.  In  an  notion  to  recover  for  per- 
sonal injuries,  the  questions  to  be  determined 
are  what  the  parties  did  or  omitted,  and  what  a 
prudent  man  should  have  done  under  the  circum- 
stances; and  the  facts  are  such  that  fair-minded 
men  might  come  to  different  conclusions,— the 
question  ot  negligence  is  one  of  fact  to  be  lonnd 
by  the  trier,  and  the  ilndingwiU  not  be  reviewed 
on  appeal,  unless  it  appears  from  the  record  that 
some  rule  of  law  has  been  violated. 

2.  The  ~ln]ary  was  caused  by  a  collision  at  a 
railroad  crossing.  The  engine  was  about  90  feet 
from  the  crossing  when  the  engrineer  saw  plain- 
tiffs approaching  it  in  a  wa^n,  about  10  feet 
therefrom.  At  the  rate  at  which  the  train  was 
moving  it  would  reach  the  crossing  in  9)i  sec- 
onds. The  whistle  had  been  sounded  at  the  usual 
whistling  post,  the  bell  was  ringing,  and  the 
noise  of  the  train  could  be  heard  more  than  90 
feet  away.  Held  sufficient  to  Justify  the  trial 
court  in  finding  that  the  engineer's  failure  to 
again  sound  tbe  whistle  was  not  negligence. 


Appeal  from  superior  court,  Fairfield 
county;  Fknn,  Judge. 

Three  actions  for  personal  injuries 
against  the  New  Tork  &  New  England 
Railroad  Company  by  Frank  A.  Andrews, 
Frank  A.  Andrews  and  wife,  and  Edward 
W.  Smith,  respectively.  Judgment  in 
each  for  defendant.  Plaintiffs  appeal. 
Affirmed. 

G.  Stoddard aa6  W.  S.  Barlland,  for  ap- 
pellants.   E,  D.  Bobbins,  for  app^Iee. 


Andrews,  C.  J.  These  were  three  < 
tried  together,  and  all  depending  on  tbe 
same  facts.  There  was  a  hearing  in  dam- 
ages after  a  dem  u  rrer  overruled ,  and  ajudg- 
meat  In  each  case  for  nominal  damages 
only.  The  injury  ot  which  the  plaintiffs 
complained  happened  at  a  grade  crossing 
of  the  defendant's  track  in  tbe  town  <H 
Plymouth  known  as  "  ToUes' Crossing. " 
That  crossing  is  in  a  thinly  settled  locali- 
ty. There  are  two  houses  within  bait  a 
mile,  at  one  of  which  Mrs.  Andrews  was 
living,  with  whom  her  aunt,  Mrs.  Smith, 
who  lived  in  Bridgeport,  was  then  visit- 
ing. There  were  in  all  four  houses  within 
a  mile.  Ordinarily  from  two  to  fourteen 
teams  go  over  this  crossing  in  a  day. 
At  the  point  ot  the  crossing  the  general 
direction  of  the  raihrond  is  east  and  west; 
of  tbe  highway,  north  and  south.  The 
railroad  track  curves  slightly,  the  inner 
side  to  the  south.  The  crossing  Is  dan- 
gerous to  persons  on  tbe  highway  going 
north  when  a  train  is  going  east.  West 
ot  the  crossing  the  view  of  the  railroad 
from  the  highway  and  of  the  highway 
from  the  railroad  is  obstructed  by  rocks 
and  embankments.  At  the  time  ot  the 
injury  the  obstruction  was  somewhat  In- 
creased by  vegetation— weeds,  hushes,  and 
trees— g^rowitig  within  the  right  Of  way 
of  the  railroad.  Snch  vegetation,  howev- 
er, caused  very  slight  obstruction  to  sight, 
and  none  at  all  to  sound.  The  whistling 
post  for  trniiis  approaching  the  crossing 
from  the  west  Is  1,436  feet  west  ot  the 
crossing  measured  by  tbe  cnrv'e  ot  the 
track,  but  it  is  nearer  measured  in  a 
straight  line,  but  how  much  nearer  is  not 
found.  There  is  another  grade  crossing  a 
little  east  of  Toiles'  crossing.  Tbe  dis- 
tance did  not  appear.  The  finding  made 
by  the  judge  of  the  superior  court  doses 
as  follows:  "On  the  20th  day  of  August, 
1S87,  at  about  one  o'clock  in  the  after- 
noon, Mary  E.  Andrews,  one  of  the  plaln- 
tifts,  and  Sarah  J.  Smith,  the  intestate  ot 
the  plaintiff  Edward  W.  Smith,  adminis- 
trator, were  driving  in  a  buggy  on  tbe 
highway  and  approaching  Tolles'crosslns 
from  the  Bonth.  Mrs.  Andrews  was  sit- 
ting on  the  right-band  side  at  tbe  buggy, 
holding  tbe  reins,  and  Mrs.  Smith  on  the 
other  side  of  the  same  seat.  At  this  time 
the  weekly  pay-train  on  the  defendant's 
railroad,  consisting  of  an  engine  and  one 
car,  which  was  running  as  the  second  di- 
vision of  a  regular  passenger  accommo- 
dation train,  ten  minutes  behind  the  first 
section,  was  approaching  the  crossln^r 
from  the  west.  Upon  the  croBStng  the  en- 
gine upon  this  train  collided  with  the 
buggy,  throwing  out  both  occupants.  In- 
stantly killing  Mrs.  Smith,  and  very  rarl- 
onsiy  Injuring  Mrs.  Andrews.    The  train 
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approached  the  crossing  at  the  rate  of 
about  twenty-five  miles  an  hour.  As  the 
engineer  passed  the  whistling  post  hecom- 
znenced  blowing  the  usual  crossing  whis- 
tle, consistiag  of  two  long  blasts,  fol- 
lowed by  two  short  blasts.  At  the  same 
time  the  fireman  commenced  ringing  the 
bell,  and  continued  ringing  It  until  the  en- 
gine had  passed  the  crossing.  No  other 
signal  was  given.  The  whistle  and  bell,  if 
listened  for,  could  have  been  heard  with- 
out difficulty  by  persons  approaching  the 
crossing  from  the  south  ou  the  highway. 
Mrs.  Andrews  and  Mrs.  Smith  possessed 
ordinary  powers  of  sight  and  hearing. 
The  engineer  was  on  the  side  of  the  engine 
from  which  the  ladies  were  approaching 
the  crossing.  He  was  looking  ahead 
along  the  track.  When  he  first  caught 
sight  of  the  horse  the  engine  was  about  90 
feet  west  of  the  crossing,  and  the  horse's 
bead  and  neck  within  10  feet  of  the  track. 
He  supposed  the  team  was  coming  to  a 
stop,  but  almost  Immediately  he  saw  the 
team  moving  forward,  urged,  as  itseemed 
to  him,  by  the  action  of  the  occupants  of 
the  carriage.  He  did  everything  possible 
to  avert  the  accident  by  stopping  the 
train,  but  was  so  near  the  crossing  that 
he  was  unable  to  stop  the  engine  in  time 
to  prevent  it.  It  did  stop  at  a  point  210 
feet  east  of  the  crossing.  He  did  not 
again  sound  the  whistle  of  his  engine. 
The  horse  which  the  ladies  were  driving 
was  gentle,  not  afraid  of  trains,  and 
might  have  been  stopped  in  time  to  pre- 
vent the  accident  if  the  ladies  had  kept 
watch  along  the  track  after  It  became 
possible  for  them  to  seethe  engine.  It  is 
impossible  forme  to  see  how  these  facts 
are  legally  sufficient  to  justify  any  finding 
of  negligence  on  the  part  of  the  defendant, 
or  any  violation  of  duty  on  Its  part.  I 
therefore  find  that  the  defendant  was  not 
guilty  of  negligence:  and  as  the  conclu- 
sion reached,  that  the  plaintiffs  areentitled 
to  nominal  damages  only,  is  based  upon 
snob  want  of  negligence  on  the  part  of  the 
defendant,  I  also  omit  to  find  contribu- 
tory negligence  on  the  part  ot  Mrs.  An- 
drews or  Mrs.  Smith,  although  clearly  of 
opinion  that  a  greater  degree  uf  vigilance 
on  their  part  would  have  averted  the  ac- 
cident. " 

What  negligence  is  In  the  meaning  of  the 
law,  and  in  what  cases  a  finding  of  negli- 
gence or  ot  no  negligence  by  a  trial  court 
can  be  revised  by  this  court,  and  In  what 
cases  such  a  finding  cannot  be  revised, 
has  been  so  recently  and  so  fully  consid- 
ered In  Farrell  v.  Railroad  Co.,  80  Conn. 
289,  21  Atl.  Rep.  675,  that  we  have  no  oc- 
casion to  consider  it  again.  Weadoptthe 
discussion  in.  that  case  as  a  part  of  the 
opinion  in  this. 

One  claim  made  by  the  plaintiffs  Is  that 
"the  defendant  was  negligent  in  that  its 
engineer  failed  to  commence  sounding  the 
whistle  of  his  locomotive  when  the  loco- 
motive was  approaching  and  within  eighty 
rods  of  the  crossing  as  measured  along 
the  curved  line  of  the  track. "  The  pur- 
pose for  which  the  whistle  Is  required  to 
be  sounded  and  the  bell  to  be  rung  when 
the  train  is  approaching  a  grade  cross- 
ing is  that  all  persons  who  are  about  to 
cross  the  track  at  the  crossing  may  have 


notice  that  the  train  is  coming.  Doubt- 
less the  legislature  considered  that  80  rods 
from  the  crossing  was  the  point  from 
which  the  signal  would  be  the  most  effect- 
ive. Generally  this  may  be  true.  But  in 
many  cases  this  is  not  true,  as  shown  by 
actual  experinnce.  Curves  In  the  track, 
and  local  conformations  of  the  country, 
often  so  affect  the  transmission  ot  sound 
that  the  signals, if  given  at  the  precise  dis- 
tance of  80  rods  from  the  crossing,  would 
be  ot  no  avail.  The  purpose  ot  tbestatate 
ought  not  to  be  sacrificed  to  Its  letter.  If 
we  assume  that  It  was  the  duty  of  the  en- 
gineer to  sound  the  whistle  not  further 
away  from  the  crossing  than  80  rods, 
there  is  no  reason  why  the  distance  must 
be  measured  by  a  curved  line  rather  than 
a  Btraigh  t  one.  Sound  tra  vels  in  a  stralgh  t 
line.  It  would  seem  that  the  straight  line 
WHS  the  one  to  be  preferred.  There  Is 
nothing  in  thefinding  to  show  that  by  the 
straight  line  the  point  where  the  whistle 
began  to  sound  was  mure  than  80  rods 
from  the  crossing.  After  all,  the  real  in- 
quiry is,  was  the  whistle  sounded?  Was 
It  sounded  in  a  proper  manner,  and  sub- 
stantially at  the  place  fixed  by  law,  and 
at  a  place  where  it  would  be  likely  to  be 
heard  by  those  for  whose  benefit  It  Is  re- 
quired? If  so  there  was  no  negligence. 
CFpon  every  one  of  these  particulars  the 
finding  Is  clear  and  explicit  in  the  affirma- 
tive. 

As  to  the  other  claims  made  In  this 
case,  they  are  of  such  a  nature  that  the 
law  neither  has  furnished  nor  can  furnish 
a  precise  and  definite  rule  beforehand  as  to 
Just  what  the  parties  should  orshould  not 
do  in  order  to  avoid  liability  for  their  acts 
or  omissions  under  the  facts  and  circum- 
stances as  they  occurred,  and  the  general 
rule  of  conduct  is  alone  applicable.  The 
law,  therefore,  of  necessity, leaves  the  two 
questions — what  would  a  manot  ordinary 
prudence  have  done  under  the  facts  and 
circumstances  of  this  case?  and  was  the 
conduct  of  the  plaintiff  or  defendant  that 
of  such  a  man? — to  the  decision  of  the  trier; 
and,  provided  the  tacts  upon  which  it  is 
based  are  properly  found,  that  decision  is 
of  necessity  final,  and  cannot  be  reviewed 
by  this  court.  But  if  we  were  at  liberty 
to  review  these  claims,  we  should  be  en- 
tirely satisfied  with  the  conclusion,  to 
which  the  trial  court  came.  One  ot  the 
claims  is  that  the  defendant  was  negligent 
in  permitting  the  weeds  and  bushes  to 
grow  within  its  right  of  way,  so  as  to 
obstruct  the  view  of  the  approaching 
trains,  and  so  as  to  limit  the  opportunity 
which  Mrs.  Andrews  and  Mrs.  Smith  had 
to  heur  the  signals  of  the  train.  So  tar  as 
this  claim  rests  upon  any  obstruction  to 
the  hearing,  it  Is  disposed  ot  by  the  find- 
ing; that  being  expressly  that  the  weeds, 
etc.,  did  not  obstruct  the  sound  at  all.  In 
respect  to  the  opportunity  for  seeing  a 
train  from  the  highway,  the  court  makes 
this  finding:  "At  a  point  in  the  highway 
sixty-seven  teet  south  of  the  crossing  a 
person  sitting  lo  an  ordinary  buggy  "uuld 
see  the  top  of  the  smoke-stack  ot  an  engine 
one  hundred  feet  west  ot  the  crossing.  At 
a  point  In  the  highway  thirty  teet  s'luth 
ot  the  crossing  the  engine  could  be  seen 
one  hundred    and    fifty -eight   feet   west; 
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twentj^flve  feet  aoutb,  one  hundred  and 
seventy-tbreeteet  west;  twenty  feet  sontb, 
one  hundred  and  ninety-one  feet  west;  fif- 
teen feet  Houth,  two  hundred  and  twenty- 
six  feet  west;  and  ten  feet  south,  two 
hundred  and  sixty-nine  feet  west.  These 
measurements  were  made  in  the  month  of 
November,  when  the  obstruction  to  sight 
from  vegetation  would  be  likely  to  be  less 
than  in  August;  but  the  court  finds  not 
materially  less.  Mrs.  Andrews  and  Mrs. 
Smith  liad  a  gentle  horse,  one  not  afraid 
of  cars.  Surely  these  distances  are  abun- 
dantly sufficient  to  afford  opportunity  to 
see  an  approaching  train  in  time  to  re- 
main in  a  place  of  safety.  If  the  defend- 
ant was  negligent  in  not  keeping  down 
the  weeds  and  bushes  within  Its  right  of 
way, it  was  not  a  negligence  that  led  these 
nntortonate  ladles  into  a  place  of  danger. 
Another  claim  made  by  the  plaintiffs  is 
that  the  enlgneer  did  not  sound  the  whis- 
tle between  the  whistling  post  and  the 
crossing;  that  the  ringing  of  the  bell  was 
not  sufficient ;  that  this  was  a  dangerous 
crossing  to  persons  approaching  it  from 
the  south,  and  when  a  train  was  coming 
from  the  west;  and  tha,t  the  defendant 
should  have  used  means  of  warning  com- 
mensurate with  the  danger.  The  plain- 
tiffs, however,  fall  to  note  in  this  connec- 
tion that  this  crossing  was  but  little  used. 
Sometimes  not  more  than  two  teams  a 
day  crossed  there,  and  at  the  most  not 
more  than  fourteen;  so  that,  while  the 
crossing  was  in  itself  a  dangerous  one, 
the  aggregate  of  danger  there  was  very 
slight,— as  slight  almost  as  at  any  coun- 
try crossing  that  conid  be  found.  The 
requirement  of  vigilance  Is  to  be  meas- 
ured by  the  total  amount  of  danger.  In 
this  part  of  the  case  the  plaintiffs  made 
another  claim,  which  is  entitled  to  care- 
ful consideration.  It  is  that  after  the  en- 
gineer saw  the  ladies  and  the  team  be 
did  not  do  all  that  he  might  have  done 
to  prevent  injury  to  them.  He  did  not 
sound  the  whistle.  The  bell  was  ring- 
ing all  the  time.  He  tried  to  ptop  the 
tiain,  and  in  that  particular  did  the  best 
he  could.  The  claim  is  that  he  should 
have  sounded  the  whistle.  The  engineer 
is  to  be  judged  by  the  circumstances  as 
they  appeared  to  him  at  the  time,  and  not 
as  they  appear  to  others  after  all  the  dan- 
gerls  passed,  and  there  is  time  to  view  the 
circnmstances  at  leisure.  The  finding  is 
that  the  engineer  saw  the  head  and  neck 
of  the  horse  when  the  horse  was  about  10 
feet  south  of  the  track.  The  engine  was 
then  about  90  feet  west  of  the  crossing, 
moving  at  the  rate  of  25  miles  an  hour, 
— say,  86  or  37  feet  in  a  second.  Two  and 
one-half  seconds  was  all  the  time  In  which 
he  had  to  act.  He  had  the  right  to  act  at 
first  on  the  presumption  that  they  would 
conduct  themselves  with  ordinary  care. 
Apart  from  this  general  presumption,  the 
movement  of  the  horse  indicated  that 
they  were  about  to  stop.  By  the  time  the 
horse  was  again  urged  forward  some  part 
of  the  two  and  a  half  seconds  bad  elapsed. 
The  whistle  bad  been  sounded  properly, 
in  a  manner  and  at  a  place  where  it  could 
have  been  heard,  and  the  eng;ineer  had  the 
right  to  believe  it  had  been  heard  by  them 
as  tiiey  approached  the  track.    The  bell 


was  ringing.  The  noise  of  the  train  Itself 
could  be  heard  more  than  the  90  feet. 
That  they  urged  the  horse  forward  Into 
certain  danger  when  the  train  was  so 
near  and  in  their  full  view,  was  the  first 
Indication  to  the  engineer  that  they  were 
acting  without  judgment  from  alarm  or 
through  rashness.  Up  to  that  Instant  he 
had  no  call  to  do  anything  more  than 
had  been  done,— to  sound  the  whistle  or  to 
stop  the  traiu.  He  decided  that  their 
rashness  would  not  be  checked,  nor  their 
alarm  quieted,  by  more  noise.  We  are 
unable  to  saj  he  did  not  decide  rightly. 
In  all  other  respects  he  did  the  best  he 
could.  There  is  no  error  in  the  Judgment 
appealed  from.  The  other  Judges  con- 
curred. 

(«0  Conn.  300) 

McCabkill  v.  Connecticut  Sat.  Bank. 

{SutPfvfM  Oowrt  (ff  Errors  of  Oofmeetleut. 
Mansh  20,1801.) 

S^Tiiras  B1.MK8  —  Bona  Fidi  Holdib  or  Pass- 
Book — BSTOPPKL. 

1.  A  straneer,  H.,  presented  for  deposit  at 
del Midaat  saviiigs  bank  in  Connectioat  a  cheek 
on  another  bank,  and  reoeived  two  paw-books, 
a  portion  of  ttie  amount  beincr  entered  In  eaclL 
The  oheok  proved  to  be  fraudulent,  and  the  bank 
publiiihed  notice  thereof.  Afterwards  H.  pre- 
sented one  of  the  books  to  plalntlit  in  Dublin,  re- 
questing a  loan  thereon,  rlalntiff  declined,  bat 
afterwards  gave  to  a  bank  there  his  draft,  ac- 
oepted  by  H.,  and  indorsed  by  himself.  The 
baiik  disooonted  the  draft  for  H.,  and  took  the 
book,  with  his  order  for  ooUection.  On  learainc 
that  the  book  was  obtained  by  fraud,  the  bank 
returned  It  to  plaintitt,  who  paid  the  draft 
Held,  th^t  plaintiff  was  guilty  of  negligence, 
and  was  not  a  bona  fide  holder  of  the  t>ook. 

9.  Such  pass-beok,  issued  by  a  savings  bank, 
was  not  a  negotiable  instmment,  nor  was  it  ren- 
dered snoh  by  an  order,  signed  by  the  pretended 
depositor,  dlreoting  payment  to  a  third  pwson. 

8.  Tlie  entry  in  the  pass-book,  procured 
through  fraud,  and  made  by  the  bank  without 
knowledge  of  the  tmthi  or  intention  that  the  rep- 
resentation should  be  acted  on,  did  not  create  an 
estoppel. 

Appeal  from  superior  court.  New  Haven 
county;  Bo binson, Judge. 

Action  by  James  L.  McCaskill  against 
the  Connecticut  Savings  Bank  to  recover 
money  standing  to  the  credit  of  plaintiff's 
assignor  on  a  pass-book.  Judgment  for 
defendant.    Plaintiff  appeals.    Affirmed. 

Id  December,  1887,  one  Michael  Harrison 
presented  to  the  teller  of  said  bank  a 
check  for  91,250,  purporting  to  be  signed 
by  D.  D.  Stone  upon  a  New  York  bank, 
payable  to  the  order  of  said  Harrison. 
At  his  request  $750  was  passed  to  his  cred- 
it, and  fSOO  to  the  credit  of  Thomas  Har- 
rison) and  two  pass-books  containing 
such  credits  were  given  to  him.  Harrison 
was  not  known  to  the  bank,  and  no  iden- 
tification was  required.  The  check  proved 
to  be  a  forgery,  and  the  bank  duly  pub- 
lished notice  thereof,  warning  all  persons 
against  negotiating  it.  In  .tanuary,  1888. 
Harrison  presented  the  books  to  plaintiff. 
United  States  consul  at  Dublin,  Ireland, 
and  requested  a  loan  thereon.  Harrison, 
was  a  stranger,  and  plaintiff  declined,  butp 
some  time  later  an  arrangement  was 
made  with  the  Ulster  Bank,  whereby  lA 
took  the  bank-book  bearing  Michael  Har- 
rison's name,  with  his  order  for  its  colla- 
tion, and  plaintiff  gave  to  the  bank^jTblB 
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draft,  accepted  by  Harrison,  and  indomed 
by  bimflell,  for  £25,  which  the  bank  dia- 
connted  for  Harrison.  On  learning  that 
the  book  was  obtained  bylrand,  the  bank 
returned  it  to  plaintiff,  who  paid  the  draft. 
G.  D.  Watrova  and  E.  6.  Bucklaad,  for 
appellant.    C.  S.  Jagersoll,  for  appellee. 

LooMia,  J.  Upon  the  trial  of  this  caee, 
and  upon  the  facte  contained  In  the  find- 
ins,  the  plaintiff's  contentions  relatfre  to 
five  qaestions  were  overruled  by  the 
court,  and  furnish  the  only  foundation 
tor  this  appeal;  bnt  as  four  of  the  ques- 
tions embrace  only  two  subjects,  the  ques- 
tions for  onr  review  may  well  be  reduced 
to  three,  as  follows:  First.  Is  the  sav- 
ings bank  pass-book,  upon  which  the  suit 
Is  predicated,  a  negotiable  instrument? 
Second.  Is  the  defendant  bank  estopped 
from  showing  that  the  f750  -which  appears 
on  that  book  to  the  credit  of  Michael 
Harrison  was  in  fact  never  deposited  with 
the  bank,  uor  any  part  of  It?  Third.  Did 
the  court  err  in  holding  that  the  plaintiff 
was  not  a  Aon»  Sde  holder  of  the  pass- 
book? 

1,  The  first  question  we  are  constrained 
to  answer  in  the  negative.  The  pass-book 
was  not  negotiable  by  itself.nor  by  virtue 
of  the  written  order  signed  by  the  pretend- 
ed depositor  directing  payment  to  J.  J. 
Stuart  &  Co.  or  bearer.  In  Eaves  v. 
Bank,  27  Conn.  329,  the  bank  undertook  to 
defend  against  the  suit  in  favor  of  a  de- 
positor to  recover  the  money  deposited, 
upon  the  ground  that  the  amount  had 
been  paid  in  good  faith  to  a  person  who 
brought  the  original  pass-book  to  the 
bauk,  accompanied  with  an  order  good 
on  its  face,  though  In  fact  forged.  This 
court  held  that  the  forged  power  of  attor- 
ney was  no  power,  and  that  the  presenta- 
tion of  the  book  itself  had  no  greater  ef- 
fect, because  it  was  not  negotiable.  There 
was  not  a  very  full  discussion  of  this 
point,  bnt  the  court  held  that  the  rights 
of  the  depositors  would  be  very  insecure  If 
the  pass-book  was  held  negotiable.  It 
may  be  suggested  that,  il  the  book  was 
accompanied  with  a  genuine  order  for  the 
payment  of  the  money,  the  rights  of  the 
depositor  could  not  be  affected,  and  that 
therefore  the  reasoning  could  not  apply 
to  the  case  at  bar;  but.  If  we  concede  that 
the  rights  of  the  particular  depositor, 
who  hud  given  a  genuine  order  to  pay 
the  money  to  another,  would  not  be  ren- 
dered ineecnre  by  holding  the  instrument 
negotiable,  yet  It  would  seriously  affect 
the  rights  of  the  depositors  in  their  rela- 
tion to  each  other  and  to  the  assets  of  the 
bank.  A  reference  to  some  decisions  of 
this  court  in  respect  to  these  relations 
win  render  the  point  more  clear.  In  Colte 
T.  Society,  82  Conn.  173,  it  was  held  that 
savings  banks  were  "  Incorporated  agen- 
cies for  receiving  and  loaninsr  money  on 
account  of  the  owners;  that  they  have  no 
stock  and  no  capital:  and  that  they  are 
merely  places  of  deposit,  where  money 
can  be  left  to  remain  or  be  taken  out  at 
the  pleasure  of  the  owner."  In  Osborn 
y.  Byrne,  43  Conn.  155,  it  was  held  that  "a 
savings  bank  is  an  agent  for  the  deposi- 
tors, receiving  and  loaning  their  money; 
and  its  losses  are  their  losses,  and  are  to 


be  borne  by  them  equally,  according  to 
their  interest.  The  depositors  in  savings 
banks  bear  the  same  relation  to  each  oth- 
er and  to  theassets  of  tha  bank  that  stock- 
holders in  other  monetary  institutions  do 
to  each  other  and  to  the  property  of  the 
bank."  In  Bunnell  v.  Society,  38  Conn. 
203,  the  defendant  bank  having  met  with 
a  loss  eqnal  to  24  per  cent  of  the  deposits, 
the  directors  reduced  the  amount  to  each 
depositor's  credit  In  that  proportion. 
In  an  action  by  a  depositor  to  recover  of 
the  bank  the  amount  so  deducted,  It  was 
held  that  the  defeudaut  was  merely  the 
ag:ent  of  the  plaintiff  to  receive  and  hold 
his  money,  and  that  the  loss  was  occa-' 
sloned  by  his  own  act,  through  the  instru- 
mentality of  his  agent,  and  that  he  could 
not  recover.  Now,  suppose  in  the  last 
case  the  plaintiff,  before  or  after  the  act 
of  the  directors  reducing  the  amount  of 
the  deposits,  had  sold  his  book,  and  given 
the  proper  order  to  some  bona.  Sde  pur- 
chaser for  full  value,  and  the  latter  had 
brought  such  a  suit  aeainst  the  bank  to 
recover  the  original  deposit  In  full,  could 
he  recover  any  better  than  the  original  de- 
positor? If  he'  could,  then  the  act  of  one 
depositor  could  injuriously  affect  the 
rlRhts  of  all  the  others,  for  they  would 
have  to  bear  the  additional  reduction  in 
consequence  of  paying  one  in  full.  It 
seems  to  us  that  no  principle  can  be  ac- 
cepted which  admits  of  such  Inequality 
and  injustice,  anil  it  is  contrary  to  the 
principles  already  adopted  by  this  court 
In  the  decisions  referred  to. 

In  the  case  at  bar,  by  reason  of  fraud, 
forgery,  and  falsehood,  Harrison  obtained 
two  pass-books  from  the  bank,  upon 
which  appeared  credits  amounting  to  fl,- 
250,  when  in  truth  nothing  had  been  con- 
tributed to  the  funds  of  the  bank.  If  by 
assigning  the  books  he  made  this  fraud 
successful,  the  amount,  of  course,  is  vlrtn- 
ally  to  bepaid  by  the  honest  depositors.  It 
is  certain  that  Harrison,  in  his  own  name, 
could  rucover  nothing  at  all  in  a  suit 
sgaiust  the  bank,  for  be  contributed  noth- 
ing to  its  deposits.  We  think  he  should 
not  be  allowed  by  assigning  his  book  to 
convert  nothing  into  something,  but  that 
the  nature  and  purpose  of  saviDgs  banks, 
and  the  relation  of  depositors  to  each 
other,  as  well  as  their  mutual  security,  all 
require  the  application  of  the  principle 
that  no  depositor  ran  convey  to  another 
any  greater  righ;t  in  the  funds  of  the  bank 
than  he  has  himself,  and  that  any  defense 
on  the  part  of  the  bank  which  is  good 
against  the  original  depositor  Is  equally 
good  against  his  assignee,  unless  there 
are  facts  to  create  an  estoppel.  The  ar- 
gument In  behalf  of  the  plaintiff,  founded 
upon  an  assumed  analogy  between  certifi- 
cates of  deposit  issued  by  commercial 
banks  and  the  pass-books  issued  by  sav- 
ings banks,  Is  fallacious,  for  there  Is  no 
snch  analogy.  The  two  kinds  of  banks 
are  created  for  widely  different  purposes. 
The  former  must  have  a  capital  of  their 
own,  and  the  purpose  for  which  they  exist 
is  to  facilitate  commercial  transactions 
over  a  wide  territory;  while  the  latter 
have  no  capital,  and  hold  no  relations  to 
commerce,  are  neither  adapted  nor  de- 
signed to  aid    commercial  transactions. 
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have  a  local  and  limtted  field  for  tbeir  op- 
eratlonB,  and  hold  no  relation  to  any  per- 
aon8  except  their  depositors,  and  those  to 
whom  the  depositors'  money  has  been 
loaned.  The  purpose  of  the  certificate  is- 
sued by  a  commercial  bank  Is  to  enable 
the  person  receiving  It  to  obtain  credit  In 
the  public  markets,  and  to  carry  his  funds 
safely  to  remote  places.  On  the  other 
hand,  the  savings  bank  pass-book  Is  not 
Issued  with  any  design  to  induce  third 
persons  to  give  credit  to  the  holder,  bat 
its  sole  purpose  is  to  put  in  a  shape  con* 
-venient  for  the  depositor  and  the  bank  a 
statement  of  the  accounts  t>etween  them ; 
and  the  order  about  which  so  much  was 
said  in  argument  is,  in  contemplation  of 
the  law,  the  mere  appointment  of  some 
person  as  agent  for  the  depositor  to  re- 
ceive the  money.  In  Eaves  v.  Bank,  su- 
pra, it  is  well  termed  "a  power  of  attor- 
ney. "  By  this  we  do  not,  of  course,  Intend 
to  have  it  implied  that  the  depositor 
cannot  sell  bis  right  to  the  money.  Like 
any  other  non-negotiable  cliose  in  action, 
it  may  be  sold,  subject  to  the  equities  and 
defenses  between theoriginal parties.  But 
the  plaintiff  further  contends  that  the 
book,  with  or  without  the  order,  was 
made  negotiable  by  contract.  Weare  not 
quite  sure  that  we  apprehend  the  force  of 
this  point  as  it  lay  in  the  mind  of  counsel. 
There  was  no  transaction  with  any  one 
but  Harrison,  and  by  reason  of  his  fraud 
that  was  no  contract  at  all;  and  besides, 
as  it  is  for  the  law  to  declare  the  negotia- 
bility of  instruments,  we  do  not  see  how 
the  mere  contract  of  the  parties  can  be 
effectual  to  this  end.  In  further  confir- 
mation of  tbe  result  we  have  reached  that 
the  savings  bank  pass-book  is  not  nego- 
tiable, we  refer  to  the  following  well-con- 
sidered cases:  Com.  v.  Bank,  133  Mass. 
16;  Smith  V.  Bank,  101  N.  Y.  58,  4  N.  E. 
Rep.  123;  Witte  v.  Vlncenot,  43  Cul.  325. 
In  Witte  V.  Vlncenot  it  was  held  that 
"  the  pass-book  of  a  savings  bank  wns  an 
account  kept  between'  the  bank  and  tbe 
depositor,  •  •  •  showing  the  business 
transactions  of  the  parties  with  each  oth- 
er. ••  *  It  is  not  of  itself  a  negotia- 
ble Instrument,  nor  could  any  mere  agree- 
ment of  the  parties  to  It  have  the  effect  to 
Invest  it  with  that  character  In  a  com- 
mercial sense.  In  this  respect  the  account 
shown  in  the  pass-book  is  not  to  be  dis- 
tinguished from  the  account  of  a  merchant 
or  tradesman  kept  with  bis  customer  in 
the  same  way,  nor  would  the  agreement 
of  the  parties  to  such  account,  that  tbe 
account  itself  might  be  transferred  to  or- 
der, have  any  more  effect  upon  the  rights 
and  remedies  of  any  third  party  In  thn  one 
case  than  In  the  other.  «  •  »  That  a 
negotiable  instrument  may  be  transferred 
to  order  is  clear:  but  it  does  not  follow 
that  every  Instrument  which  may  be 
transferred  to  order  is  thereby  necessarily 
become  a  negotiable  Instrument.  A  col- 
lateral agreement  between  the  parties 
that  an  instrument  in  writing,  not  nego- 
tiable, might  be  transferred  by  tbe  bolder 
to  order,  would  not  alter  the  character 
of  the  instrument  itself. " 

2.  We  come  now  to  the  question  wheth- 
er, upon  the  facts  that  appear  In  tbe  find- 
ing, tbe  defendan  t  is  estopped  from  show- 


ing that  tbe  sum  appearing  on  tbe  book 
to  the  credit  of  Harrison  was  in  fact  nev- 
er deposited.  The  precise  claim  of  the 
plaintiff  under  this  head  is  that  the  defend- 
ant was  estopped  by  Its  negligence,  which 
imoUedly  concedes  that  this  is  theonecon- 
trolling  fact  to  create  the  estoppel.  But 
negligence  on  tbe  part  of  the  defendant  is 
a  fact  not  fonnd  by  tbe  court,  and  without 
such  a  finding  there  Is  no  foundation  at  all 
for  tbe  plaintiff's  claim.  There  was  no 
specific  duty  resting  upon  tbe  bank  which, 
being  omitted,  constituted  negligence  as 
matter  of  law.  There  are  doubtless  facts 
and  circumstances  which  as  evidence 
would  tend  to  show  negligence,  but  they 
failed  to  convince  the  trial  court  of  the 
tact,  and  so  they  amount  to  nothing  for 
the  purposes  of  this  review.  This  alone 
defeats  the  claim  of  estoppel;  but  there 
are  other  essential  elements  wholly  want- 
ing. The  only  representation  on  tbe  part 
of  tbe  defendant  was  the  entry  contained 
in  tbe  pass-book,  which  was  not  made 
with  knowledge  of  tbe  material  tacts  on 
the  part  of  tbe  defendant;  nor  was  tbe 
party  to  whom  It  was  made  ignorant 
of  the  truth.  Tbe  pass-book  was  ob- 
tained from  tbe  bank  by  gross  fraud,  and 
therefore  it  was  not  in  law  issued  by  tbe 
defendant  bank.  And  where  representa- 
tions have  been  procured  by  fraud,  except 
nnder  very  peculiar  circumstances,— such, 
tor  instance,  as  representations  directly 
aOecting  tbe  currency  of  negotiable  paper, 
— there  will  be  no  estoppel  upon  the  party 
making  them,  though  made  with  the  full 
Intention  that  they  should  be  acted  upon. 
But  here  there  was  no  such  intention. 
Bigelow,  Estop.  (2d  Ed.)  450;  Wilcox  v. 
Howell,  44  N.  ¥.  398;  Holden  t.  Insuraqce 
Co.,  46  N.  Y.  1 ;  Calhoun  v.  Richardson,  30 
Conn.  210;  Slnnett  v.  Moles,  38  Iowa,  25. 
Then,  In  addition  to  all  these  Insuperable 
abjections  to  the  plaintiff's  claim,  we 
have  the  fact  that  the  plalntiH  himself 
was  »gullty  of  negligence,  and  Is  not  a 
bonit  Qde  bolder  of  tbe  pass-book. 

3.  But  here  tbe  plaintiff  claims  that  the 
court  erred  in  finding  that  the  platntlB 
was  not  a  bona  Sde  holder  of  the  pass- 
book. The  fact  was  distinctly  alleged  in 
the  complaint  that  he  was  a  bonn  Me 
holder,  and  denied  in  the  answer,  pre- 
senting a  distinct  issue  of  fact,  which  tbe 
court  upon  all  the  evidence  found  adverse- 
ly to  the  plaintiff.  We  think  the  finding 
is  conclusive  on  this  point.  There  was  no 
error  In  the  judgment  complained  of.  Thr 
other  judges  concurred. 


(63  VL  38S) 

School-District  No.  1  of  Wetbridgb  et 
al.  V.  Town  op  Bridport. 

(Supreme  Court  of  Vermont.    Addison.    Iforch 

25. 1891.) 

HCH001.-D1BTBICTS— Voters— Pbmaie  Taz-Fatbbs. 

1.  B.  L.  Vt.  S  2644,  provides  that  male  citl- 
zens  21  years  of  age,  whose  tax -lists  are  taken  in 
any  town  at  the  annual  assessment  next  preoed- 
ing  a  town-meeting,  shall,  while  residing  in  the 
town,  be  voters  in  town-meetings.  Section  684 
provides  that  women  shall  have  the  same  right 
to  vote  as  men  in  all  school-district  meetings. 
Held  that,  where  property  of  a  widow  was  listed 
to  the  estate  of  her  deceased  hnsband,  she  was 
not  entitled  to  vote  in  a  school-district  meeting. 

2.  Under  Laws  Vt.  1888,  o.  12,  S  288,  whidk 
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ftrovldes  that  "the  selectmen  of  such  town  shall 
aDnnally,  between  the  third  and  sixth  days  of 
July,  dmde  the  school  moneys  In  the  treasury 
of  euoh  town  among  the  school-dlstriots  in  such 
tbwn,  and  such  moneys  shall  be  paid  over,  un- 
der the  direction  of  the  selectmen,  to  the  treas- 
hirers  of  the  several  -districts, "  a  school-district 
oannot  maintain  asgumpHt  akainst  a  town  to  re- 
cover moneys  paid  to  other  districts  by  order  of 
the  selectmen,  which  should  have  been  paid  to 
the  complaining  district. 

Exceptions  from  Addison  county  conrt; 
Start,  Judge. 

Aaaumpsit  by  Bcbool-district  No.  1  of 
Weybrldge  aud  Bchool-dlstrict  No.  18  of 
Bridport  against  the  town  of  Biidport. 
Judgment  for  plaintiffs.  Defendant  ex- 
cepts.   Exceptions  sustained. 

The  defendant  claimed,  among  other 
things,  that  plaintiff  district  had  been  dls- 
Bolved,  and  the  court  found  such  proceed- 
ings as  would  dissolve  the  district,  pro- 
vided the  Judge  hadjurlsdictiontoappolnt 
the  Justices  by  whom  the  dissolution  was 
ordered.  The  plaintiff  Insisted  that  the 
Judge  had  no  such  jurisdiction,  for  the 
reason  that  one  of  the  three  perso&s  who 
signed  the  petition  to  him  was  not  a  legal 
voter  In  the  district. 

Bllaa  <6  Ro.rce,  for  plaintiffs.  Stewart  & 
Wilda,  for  defendant. 

Thompson,  J.  1.  Unless  the  plaintiff 
school-district  was  dissolved  by  the  action 
of  the  three  Justices  of  the  peace  appoint- 
ed by  the  judge  of  the  county  court  under 
B.  L.  §  647,  it  is  still  a  legal  school-district. 
It  is  well  settled  that  "particular  jurisdic- 
tions derogating  from  the  general  jurisdic- 
tion of  the  courts  of  common  law  are  ever 
taken  strictly,  and  cannot  be  extended 
further  than  the  express  letter  of  their 
privileges  will  warrant. "  This  rule  gov- 
erns the  jurisdlctiun  of  the  three  justices 
of  the  peace  in  attempting  to  dissolve  the 
plaintiff  district.  The  mode  of  their  ap- 
pointment is  pre8cril>ed,  not  by  the  com- 
mon law,  but  solely  by  the  statute,  and 
must  be  strictly  followed.  Paine  v.  Ely, 
1  D.  Chip.  37,  1  N.  Chip.  14;  Hubbell  v. 
Dimick,  1  Vt.  a")?;  Hendrick  v.  Cleaveland, 
H  Vt.  829;  Emerson  v.  Beading,  14  Vt.  282; 
Probate  Court  v.  Winch,  57  Vt.  282.  The 
justices  derived  their  authority  from  their 
appointment  by  the  judge  of  the  county 
court,  and,  it  be  bad  no  jurisdiction  to  ap- 
point them,  they  had  no  power  to  act  in 
the  premises,  and  all  their  proceedings 
were  void.  At  the  time  the  attempted 
Ijroceedlngs  were  had  for  tbe  dissolution 
of  the  plaintiff  district.  It  could  only  be 
dissolved  by  compliance  with  the  provis- 
ions of  B.  L.  §§  546,  547.  The  exceptions 
show  that  there  were  three  other  legal 
voters  residing  in  the  Bridport  part  of  tlie 
plaintiff  district,  besides  the  petitioners, 
who  applied  to  the  judge  of  tbe  county 
court  for  the  appointment  of  the  three 
justices,  under  R.  L.  §  547.  To  confer  Ju- 
risdiction upon  such  judge  to  make  this 
appointment,  at  least  three  things  must 
have  concurred :  First,  under  proper  pro- 
ceedings, a  legal  article  for  tbe  dissolution 
of  the  plaintiff  district  must  have  been  in- 
serted in  the  warning  for  the  annnal  town- 
meetings  of  each  of  tbe  towns  from  which 
tbe  district  was  formed;  aecoadly,  tbeire 
must  have  been  a  non-concurrence  by  the 


voters  of  tbe  towns  on  tbe  question  wheth- 
er tbe  district  should  be  dissolved ;  third- 
ly, tbe  application  to  tbe  judge  to  appoint 
tbe  three  Justices  must  have  been  made  by 
three  legal  voters  of  the  plaintiff  district, 
wbo  each  resided  in  the  same  town.  If 
either  of  these  essentials  was  wanting,  the 
judge  bad  no  Jurisdiction  to  make  the  ap- 
pointment. For  instance,  an  application 
by  the  requisite  number  of  legal  voters  for 
the  appointment  of  the  Justices  was  as 
necessary  to  confer  jurisdiction  upon  such 
judge  to  appoint  them  as  is  a  writ  legally 
issued  and  served  to  give  a  court  jurisdic- 
tion where  tbe  subject-matter  of  the  suit 
is  within  its  general  jurisdiction. 

The  application  to  the  Judge  was  made 
by  Michael  Deely,  Reuben  Norman,  and 
Mary  Burneao,  residents  of  the  Bridport 
part  of  the  plaintiff  district.  R.  L.  §  523, 
provides  that  "persuns  residing  in  a 
school-district,  and  qualified  to  vote  in 
town-meeting,  shall  be  voters  In  school- 
district  meetings :"  and  B.  L.  §  534,  pro- 
vides that  "women  shall  have  the  same 
right  to  vote  as  men  lu  all  school-district 
meetings."  By  B.  L.  §  2644,  "male citizens, 
twenty-one  years  of  age,  whose  lists  are 
taken  in  any  town  at  the  annual  assess- 
ment next  preceding  a  town-meeting,  or 
who  are  exempt  from  taxation  for  any 
cause,  shall,  while  residing  in  the  town, 
be  voters  In  town-meetings."  At  the  an- 
nual assessment  for  the  year  1887  in  Brid- 
port, Mary  Burneau  was  not  listed  for 
any  property,  and  bad  no  grand  list  In 
that  town  for  that  year.  She  was  not 
specially  exempt  from  taxation  because 
she  was  a  woman,  nor  tor  any  other 
cause-  and  hence,  to  be  a  voter  in  the 
plaintiff  school-district,  she  must  have  bad 
a  list  therein,  taken  at  the  annual  assess- 
ment of  1887.  Not  having  such  a  list,  she 
was  not  a  voter.  Mary  Burneau  was  the 
widow  of  one  Peter  Burneau,  whose  es- 
tate was  in  a  process  of  settlement  at  the 
time  the  annual  list  In  Bridport  was  tak- 
en, In  1887,  and  the  property,  personal  and 
real,  belonging  thereto,  was  listed  to  "tbe 
«etate  of  Peter  Burneau."  Peter  Burneau 
died  testate,  and  by  bis  will  Mary  Bur- 
neau took  all  his  personal  property,  and 
tbe  use  of  all  his  real  estate,  until  their 
youngest  child  living  should  arrlveatlaw- 
tol  age.  The  defendant  contends  that  the 
list  of  the  estate  of  Peter  Burneau  for  1887 
Is,  in  effect,  the  list  of  Mary  Burneau,  so 
far  as  herrightto  vote  isconcerued.  This 
claim  is  not  sound.  It  is  specially  provid- 
ed, by  B.  L.  §§  279,  281,  that  tbe  personal 
and  real  estate  of  a  deceased  person  may 
be  assessed  for  taxation  to  such  person's 
estate,  aud  that,  when  so  assessed,  the  ex- 
ecu  tor  or  administrator  shall  pay  tbe 
taxes  thereon ;  hence  the  property  was 
properly  listed  to  the  estate  of  Peter 
Burneau.  To  make  a  person  not  exempt 
from  taxation  for  any  cause  a  voter  in  a 
town  or  school-district  meeting  It  Is  not 
sufficient  to  show  that  such  persou  might 
have  been  listed  at  the  last  annual  assess- 
ment, bat  it  must  appear  that  be  was  in 
fact  listed,  and  has  a  list ;  otherwise  be  is 
not  a  voter  under  the  provisions  of  the 
statute.  Mary  Burneau  not  being  a  legal 
voter  in  the  plaintiff  district,  the  applica- 
tion to  the  judge  of  tbe  county  court  for 
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the  appointment  of  the  three  Justices  was 
not  made  by  the  legal  yotera  requlr'.'d  to 
SlTe  Buchjudise  Jorisdictlon  in  tbeprem- 
.  ues,  and  sueb  appointment;  and  all  the 
proceedlnss  of  the  Justices  thereunder, 
were  void,  and  the  plaintiff  district  was 
not  thereby  dlssolTed.  This  renders  It  un- 
necessary to  decide  whether  the  article  in- 
serted in  the  warning  for  Brldport  was  a 
compliance  with  the  statate,  or  whether 
Deely,  Norman,  or  Peter  and  Mary  Bur- 
neau  were  citizens  of  this  state. 

2.  In  July,  1889,  the  selectmen  of  the  de- 
fenUant  town-  divided  the  public-school 
money  iu  the  treasury  of  that  town 
among  nine  whole  districts  and  one  frac- 
tional district,  and  lodged  with  the  town- 
clerli  a  written  statement  of  the  amount 
of  such  money  divided  to  each  district  for 
the  x>receding  school  year.  In  making 
this  dlrislon,  the  selectmen  did  not  dis- 
tribute any  part  of  the  school  money  to 
the  plaintiff  district,  nor  did  it  receive  any 
money  under  this  division.  The  plaintiff 
In  this  action  of  general  assampsit  seeks 
to  recover  the  amount  which  It  would 
have  received  under  this  distribution,  If 
entitled  by  law  to  share  in  It.  This  action 
cannot  be  maintained  on  the  theory  that 
the  defendant  ever  lield  money  belonging 
to  the  plaintiff.  No  part  of  this  money 
belonged  to  any  school-district,  until  It  was 
divided  to  It  by  the  selectmen  pursuant 
to  Laws  Vt.  1888.  SS  2831-236,  248.  All  the 
money  in  controversy  was  paid  to  the  dis- 
tricts among  which  it  was  distributed, 
prior  to  the  bringing  of  this  suit,  which, 
so  far  as  the  case  shows,  was  the  first  no- 
tice the  defendant  had  of  plaintiff's  claim 
to  any  part  of  the  money,  and  the  first  de- 
mand made  for  payment.  The  mainte- 
nance and  management  of  schools  in  the  de- 
fendant town  were  vested  by  law  in  its 
respective  school-districts,  each  of  which 
was  a  gaasi  municipal  corporation  for 
that  purpose.  Thepnblic-school  money  In 
question  was  collected  and  held  by  de- 
fendant town  for  the  districts  among 
which  the  selectmen,  acting  under  the 
statate,  should  distribute  it.  The  defend- 
ant had  no  right  nor  power  to  distribute 
it,  that  power  being  vested  exclusively  In 
the  selectmen,  without  any  authority  on 
the  part  of  the  defendant  to  revise  their 
action  in  making  such  distribution.  Aft- 
er the  division  had  been  made.  It  was  the 
doty  of  the  defendant  or  Its  treasurer  to 
pay  over,  under  the  direction  of  its  select- 
men, the  money  to  the  treasurer  of  the 
school-districts  among  which  it  bad  been 
divided.  Section  288.  In  Si>ear  v.  Brain- 
tree,  24  Vt.  414,  which  was  aaaumpait  for 
money  had  and  received  to  recover  back 
money  paid  by  plaintiff  for  taxes  illegally 
assessed  against  him.  It  was  held  that 
the  plaintiff  in  that  action  could  not  re- 
cover for  money  paid  for  state  and  state 
school  taxes,  for  the  reason  that  the  town 
only  collected  these  taxes  as  agent,  and 

•Laws  Vt  1888.  a  U.  |  S83:  "The  lelectmen 
of  such  town  shall  annnallv,  between  the  third 
and  (ixth  days  of  Jaly,  divide  the  school  moneys 
in  the  treasury  of  such  town  among  the  school- 
districts  in  such  town :  and  such  moneys  shall  be 
Bald  over,  under  the  direction  of  the  selectmen, 
>  the  treasurers  of  the  several  districts.  ■■ 


was  not  liable  in  sneb  an  action,  after 
having  paid  them  over  to  the  state  or  the 
school-district.  To  the  same  effect  are 
Bailroad  Co.  ▼.  Burllngtou.  28  Vt.  193; 
Slack  ▼.  Norwich,  82  Vt.  818.  This  case 
falls  within  the  same  principle.  If  it  were 
conceded  that  the  plaintlB  was  entitled 
to  receive  a  portion  of  the  money  distrib- 
uted. It  could  not  maintain  this  action 
against  the  defendant  on  the  ground  that 
the  plaintiff  was  deprived  of  Its  share  of 
the  money  by  the  wrongful  act  or  neglect 
of  the  selectmen  of  defendant.  An  action 
of  Assumpsit  for  money  had  and  received 
is  not  the  proi>er  form  of  action  by  which 
to  recover  damages  occasioned  by  the 
wnmgful  act  or  negligence  of  the  defend- 
ant or  its  oBacers.  Again,  the  benefit  aris- 
ing from  the  pnblic-school  money,  or  from 
Its  distribution,  did  aot  in  any  sense  ac- 
crue to  the  defendant  town  as  a  corpora- 
tion, but  directly  to  the  school-districts 
or  to  the  public  represented  by  them.  The 
selectmen,  in  dlstrlbnting  this  money 
among  the  districts,  were  not  performing 
a  duty  Imposed  by  law  upon  defendant  as 
a  town,  nor  did  they  act  as  agents  of  the 
defendant  as  a  corporation,  nor  for  its 
benefit  in  its  corporate  capacity,  bat  as 
public  officers  In  the  discharge  of  an  ofQ- 
clal  duty  Imposed  by  statute.  In  such  a 
case,  the  doctrine  of  respondeat  superior 
does  not  apply,  and  no  liability  can  be  im- 
posed npon  the  town  except  by  statute. 
No  such  liability  Is  imposed  in  this  case, 
and  hence  the  defendant  Is  not  liable  for 
the  action  of  Its  selectmen  In  distributing 
the  public  money,  were  it  conceded  to  be 
wrongful  as  to  plaintiff.  Welsh  v.  Vil- 
lage or  Rutland,  50  Vt.  228;  Fisher  r.  Bos- 
ton, 104  Mass.  87.  It  therefore  becomes 
Immaterial  to  determine  whether  tlie 
school  register  lodged  by  the  plaintitl 
with  the  clerk  of  defendant  town  was  sneb 
a  compliance  with  the  law  as  would  have 
entitled  It  to  a  share  of  the  publlc-achool 
money.  Judgment  reversed,  and  Judg- 
ment for  the  defendant  to  recover  its 
costs. 


(aTt.au 
Gobbam'b  Adm'b  ▼.  Meacbam'b  Adm'b. 

(Supreme  Court  cf  Vermont,   Butland.    Aug. 
81, 1891.) 

V^usinr  or  KoBTOAas— Waut  or  CoinmAamre 

Fabtibs— Dbzjvirt. 

1.  An  administrator  became  indebted  to  the 
estate,  and  for  the  purpose  of  securing  swdt  in- 
debtedness he  executed  a  note  for  tlie  amount, 
payable  to  himself  as  administrator,  and  la  like 
manner  ezeouted  a  mortgage  to  secure  the  same. 
The  note  and  mortgage  were  retained  bv  the  ad- 
ministrator, which  were  found  amouK  lus  papeta 
after  his  decease,  but  the  mortgage  had  not  been 
recorded.  Hsid,  that  the  mortgage  was  iavattd 
tor  want  of  contracting  parties. 

9.  The  fact  that  the  note  and  mortgage  had 
been  duly  executed,  and  were  found  among  the 
administrator's  papers,  is  InsnfBcient  to  show  a 
delivery,  and  the  subsequent  recording  of  the 
mortgage  by  his  successor  Intrust  oould  not  give 
it  validity. 

Appeal  from  chancery  court,  Rutland 
county;  Tavt,  Chancellor. 

Bill  by  A.  W.  Oorham.  administrator  of 
tbe  estate  of  Angellne  W.  Gorham, against 
R.  S,  Meacham'a  admlniBtrator,  to  fore> 
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close  a  mortgage.    Bill' dismissed.   Orator 
appeals.    Afflrnrad. 

Geu.  E,  Luwrenoe,  for  orator.  J.  C. 
Bdkw,  tor  dsfeadant. 

Ttlbr.  J.  The  following  facts  are  re- 
ported :  Bolllna  8.  Meacbam.  In  bis  life- 
time, was  administrator  with  tbe  will  aa- 
nexed  of  tbe  estate  of  Aogellne  W.  Oor- 
bam.  and  became  largely  Indebted  to  the 
eetate  lor  moneys  that  had  come  into  his 
bands  as  such  administrator.  For  tbe 
purpose  ot  securing  the  estate  for  this  in- 
debtedness, on  Marcb  1, 1889,  he  made  and 
executed  a  promissory  note  for  $1,550, 
payable  to  himself  as  administrator  on 
demand,  and  In  like  manner  a  mortgage 
of  bis  home  place,  conditioned  for  the  pay- 
ment of  the  note.  He  never  settled  the  es- 
tate, nor  rendered  any  account  to  the 
probate  court.  He  converted  the  assets 
Into  money,  and  appropriated  it  to  his 
ova  use  in  bis  private  business.  At  tbe 
time  tbe  note  and  mortgage  were  execut- 
ed, and  at  bis  decease,  be  was  indebted 
to  the  estate  to  tbe  amount  irt  $7,000,  and 
was  insolvent.  His  debts,  besides  what 
he  owed  tbe  estate,  amounted  to  about 
$9,000,  and  bis  assets  to  about  $4,000. 
Tbe  note  and  mortgage  were  retained  by 
him i  and  were  found  after  his  decease  in 
his  i<afe  among  other  papers  that  belonged 
to  the  estate,  and  among  certain  deeds 
and  mortgages  of  bis  own.  He  died  No- 
vember 17, 1889.  His  wife  was  the  daugh- 
ter of  the  testatrix,  and  is  tbe  only  person 
interested  in  her  estate.  After  Meacham's 
decease,  the  defendant,  as  bis  administra- 
tor, banded  the  note  and  mortgage  to 
Burditt,  after  the  latter's  appointment  as 
administrator  upon  the  estate  of  Mrs. 
Gorham,  and  Burditt  caused  the  mor1>- 
gage  to  be  recorded  in  tbe  town-clerk's 
office.    The  question  is  as  to  Its  validity. 

Tbe  mortgage  must  be  held  invalid  for 
want  of  contracting  parties.  A  contract 
necessarily  Implies  a  concurrence  of  inten- 
tion in  two  parties, oneot  whom  promises 
something  to  tbe  other,  who  on  his  part 
accepts  such  promise.  One  person  can- 
not by  bis  promise  confer  a  right  against 
himself  until  the  person  to  whom  the 
promise  is  made  has  accepted  the  same. 
Until  tbe  concurrence  of  tbe  two  minds, 
there  Is  no  contract;  there  is  merely  an 
offer  which  the  promisor  may  at  any  time 
retract.  Chitty,  Cont.  9,  quoting  Poth. 
Obi.  It  Is  eBsentlal  to  tbe  validity  of  a 
deed  that  there  he  proper  parties,— a  per- 
son able  to  contract,  and  a  person  able 
to  be  contracted  with.  S  Waebb.  Beal 
Prop.  217.  To  uphold  this  mortgage,  we 
must  say  that  there  may  be  two  dis- 
tinct persons  In  one;  for  in  law  the 
mortgagor  and  mortgagee  are  Identical. 
The  addition  of  the  words  "executor  of  A. 
W.  Gorham's  estate"  does  not  change  the 
legal  effect  of  the  grant,  which  Is  to  Meacb- 
am In  bis  Individual  capacity.  In  8 
Washb.  Beal  Prop.  279,  it  is  said  that  a 
grant  to  A.,  B.,  and  C.,  trustees  of  a  so- 
ciety named,  their  heirs,  etc.,  is  a  grant  to 
them  individually;  and  Austin  v.  Shaw, 
10  Allen,  ^52;  To  war  v.  Hale,  46  Barb.  861; 
Bronn  V.  Combs,  29  N.  J.  Law, 36,— are  cit- 
ed. In  this  case  the  grant  and  tbe  baben- 
tium  ore  not  to  the  estate  and  its  legal 


representatives,  but  to  Meacham,  executor, 
bis  beirs  and  assigns.  Meacbam  had  mis- 
appropriated the  funds  of  the  estate,  and 
no  one  but  himself  assented  to  his  giving 
a  note  and  mortgage  for  the  purpose  of 
partially  covering  his  default. 

2.  The  mortgage  was  not  delivered. 
An  actual  manual  delivery  of  a  deed  or 
mortgage  is  not  necessary.  If  it  has  been 
so  disposed  of  as  to  evince  clearly  tbe  In- 
tMitloD  of  the  parties  that  it  should  take 
effect  aa  a  conveyance,  it  is  a  sufficient  de- 
lively.  Orr  v.  Clark, 62  Vt.  186, 19  Atl.  Bep. 
929.  Whether  It  has  been  so  disposed  ot 
or  not  depends  open  the  facts  of  a  given 
case.  In  Elmore  v.  Marks,  89  Vt.  588.  tbe 
orator  was  indebted  to  Marks,  and  for 
tbe  purpose  of  security  made  and  executed 
to  him  a  deed  of  certain  land,  and  carried 
it  to  the  town-clerk's  ofUce  to  be  filed,  but 
not  recorded,  and  to  be  returned  to  him 
when  bis  indebtedness  to  Marks  should 
be  paid.  Through  inadvertence,  the  deed 
was  recorded,  and  the  orator  took  it  into 
his  possession.  It  was  never  delivered  to 
Marks,  and  he  had  no  knowledge  of  it 
until  several  months  after  it  was  record- 
ed, when  the  orator  told  him  that  It  bad 
l>een  recorded  by  mistake.  It  was  held 
that  there  was  no  delivery.  Pibbpoint, 
C.  J.,  said:  "All  the  authorities  seem  to 
agree  that,  to  constitute  a  delivery,  the 
grantor  must  part  with  the  custody  and 
control  of  tbe  instrument  permanently, 
with  tbe  Intention  of  having  it  take  effect 
as  a  transfer  of  tbe  title,  and  mnst  part 
with  bis  right  to  tbe  instrument,  as  well 
as  with  tbe  possession.  So  long  as  be  re- 
tains tbe  control  ot  tbe  deed,  be  retains 
the  title. "  Anything  which  clearly  mani- 
fests tbe  Intention  of  the  grantor  and  the 
person  to  whom  it  is  delivered  that  tbe 
deed  should  presently  become  operative 
and  effectual,  that  tbe  grantor  loses  all 
control  over  it,  and  that  by  it  the  gran- 
tee is  to  become  possessed  of  tbe  estate, 
constitntes  a  delivery.  Byars  v.  Spencer, 
101  III.  429.  In  Stone  v.  French,  (Kan.) 
14  Pac.  Bep.  630,  It  appeared  that  Francis 
B.  French  formed  an  intention  uf  giving  a 
certain  piece  of  land  to  his  brother,  unless 
he  should  dispose  of  it  during  his  life-time. 
Accordingly,  he  wrote  a  letter  to  his 
brother  ni  which  he  stated  that  in  case 
of  his  decease  bis  brother  should  have  tbe 
land,  and  do  with  it  as  be  pleased ;  that 
he  would  make  a  deed  of  lt,incloBeitin  an 
envelope,  and  direct  it  to  him,  to  be 
mailed  in  event  of  the  grantor's  death. 
The  grantor  afterwards  made  a  deed 
which  contained  the  usual  words, "  Signed, 
sealed,  and  delivered  In  the  preBsnce  of, " 
etc.  It  was  In  all  respects  properly  exe- 
cuted, and  was  placed  in  an  envelope  in 
the  grantor's  table  drawer,  with  direc- 
tions indorsed  upon  the  envelope  to  have 
tbe  deed  recorded,  but  it  was  in  fact  never 
delivered.  It  was  held  that  there  was  no 
delivery  of  tbe  deed,  and  that  the  title  to 
tbelanddid  not  pass  to  the  gran  tee;  that, 
the  deed  being,  void,  the  recording  of  it 
af  terttaegrantor's  death  gave  it  no  validi- 
ty. A  mere  intention  to  convey  a  title  is 
not  sufficient.  Tbe  intention  and  tbe  act 
of  delivery  ot  the  deed  are  both  essential. 
To  constitute  a  complete  delivery  of  a 
deed,  the  grantor  must  do  some  act  put- 
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ting  it  beyond  his  powerto  revoke.  Phil. 
Ev.  (2  Cow.  ft  H.  Notes,  Stli  Ed.  j  660,  and 
authorities  collated.  In  Younge  v.  Oull- 
bean,  8  Wall.  636,  it  is  Bald  that  "the  de- 
livery of  A  deed  is  essentinl  to  the  tranaler 
ot  a  title.  It  is  the  Bnal  act,  without 
which  all  other  foroialitleii  are  inetfectual. 
To  constitute  such  delivery,  the  grantor 
mast  part  with  the  possession  of  the  deed 
or  the  right  to  retain  it. "  In  Fisher  v. 
Hall,  41  N.  Y.  416,  the  court  ot  appeals 
said:  "A  rule  of  law  by  which  a  volun- 
tary deed  executed  by  the  grantor,  after- 
wards retained  by  him  during  bis  life  in 
his  own  exclusive  possession  and  control, 
never  during  that  time  made  known  to 
the  grantee,  and  never  delivered  to  any 
one  for  hlra,  or  declared  by  the  grantor  to 
be  intended  as  a  present  operative  convey- 
ance, could  be  permitted  to  take  effect  as 
a  transmission  of  the  title,  is  so  inconsist- 
ent with  every  substantial  right  of  prop* 
erl7  as  to  deserve  no  toleration  whatever 
from  any  intelligent  court,  either  of  law 
or  equity."  Witbont  a  delivery  and  ac- 
ceptance there  la  no  mortgage,  but  only 
an  attempt  at  one,  or  a  proposition  to 
make  one.  1  Jones,  Mortg.  §  104;  Jewett 
V.  Preston,  27  Me.  400;  Foster  v.  Perkins, 
42  Me.  168;  8  Washb.  Real  Prop.  2»9.  The 
fact  that  the  note  and  mortgage,  duly  ex- 
ecuted by  Meacham,  were  found  after  his 
decease  among  his  papers  and  papers  ot 
the  estate,  shows  no  delivery  ot  them  in 
any  legal  sense;  on  the  contrary,  the  facts 
that  he  omitted  to  have  the  mortgage  re- 
corded, that  be  retained  it  in  his  posses- 
sion and  under  his  control  so  long  a  time, 
and  chat  it  ran  to  him  and  his  heirs  and 
assigns,  Indicate  that  be  never  decided  to 
give  it  legal  effect.  He  did  not  make  it 
operative  In  his  life-time,  or  direct  that  it 
should  take  effect  at  his  death,  which  was 
necessary  to  give  it  a  testamentary  char- 
acter. The  act  of  recording  it  after  that 
event  could  not  give  it  validity.  Decree 
affirmed,  and  cause  remanded. 


(63  Vt.  227) 

Palmer's  Ex'r  v.  Rtan. 

(Supreme  Court  of  Vermont.   Rutland.    Ang. 
81,  18»1.) 

CONBTBDCTION  OF  DbED— COVBNANTS  0»  ORAK- 
TEES. 

A  daase  in  a  aeed,  viz.,  "Provided  and 
reserving"  that  the  grantees  "shall  erect  and 
maintain  at  their  own  expense,  and  that  of  their 
grantees,  all  the  division  fenue  between  us, "  is 
an  implied  covenant  on  the  part  of  the  grantees 
to  maintain  the  divisloa  fence,  and  not  a  condi- 
tion subsequent;  and  a  failure  to  do  so  trill  not 
operate  as  a  forfeiture'  of  the  land. 

Exceptions  from  Rutlajid  connty  court; 
Taft,  Judge. 

Action  of  ejectment  by  Allen  Palmer's 
executor  against  Patrick  Ryan.  Judg- 
ment for  plaintiff.  Defendant  excepts. 
BeversAd. 

Bromley  &  Clark,  for  plaintiff.  Batter 
&  Moloney,  for  defendant. 

Thompson,  J.  The  warranty  deed  from 
Allen  Palmer,  plalntifl's  testate,  to  Bama 
and  Jonathan  Wood,  after  the  usual  cov- 
enants of  seisin  and  warranty,  contained 
tbe following  clause:  "Provided  and  re- 
serving that  tbe  said  Barna  Wood  and 


Jonathan  Wood  shall  erect  and  hereafter 
maintain  at  their  own  expense,  and  that 
of  their  grantees,  all  of  the  division  fence 
between  as. "  At  the  time  of  the  execu- 
tion and  delivery  of  this  deed,  the  land 
conveyed  by  it  adjoined  other  laud  then 
owned  by  Palmer.  The  defendant  holds 
title  to  the  land  conveyed  to  the  Woods, 
by  conveyance  from  them  and  their  gran- 
tees, and  has  been  in  possession  thereof 
since  January,  1870.  For  several  years 
next  before  the  bringing  of  this  suit  he  has 
neglected  to  erect  and  maintain  a  division 
fence  between  this  land  and  land  belonging 
to  the  estate  of  said  Palmer,  deceased, 
and  In  consequence  of  such  failure  the  de- 
fendant's cattle  bave  frequently  gone  upon 
the  lands  of  said  estate  and  done  damage. 
The  plaintlB  contends  that  the  clause  in 
the  said  deed  above  quoted  is  a  condition 
subsequent;  that  it  has  been  broken,  and 
that  consequently  the  title  to  thelandcon- 
veyed  to  the  Woods  has  reverted  to  the 
grantor  or  his  heirs ;  and  that  the  plain- 
tiff, as  the  legal  representative  of  Palmer, 
is  entitled  to  recover  possession  thereof  in 
an  action  of  ejectment.  It  this  clause  is 
a  condition  subsequent  which  has  not  been 
performed,  or  which  has  been  broken,  and 
the  proper  steps  have  been  taken,  this  con- 
tention is  sound ;  If  it  Is  not  such  a  condi- 
tion, then  this  action  cannot  be  main- 
tained. Thelaw  does  not  favor  forfeitures. 
Waterman  v.  Clark,  58  Vt.  601,  2  Atl.  Rep. 
578.  All  contracts  under  which  forfeitures 
are  claimed  are  to  be  construed  strictly 
to  avoid  such  result.  Lyon  v.  Hersey,  103 
N.  Y.  264,  8  N.  E.  Rep.  518;  Emerson  v. 
Simpson,  43  N.  H.  476;  4  Kent,  Comra.  129. 
No  particular  form  of  words  is  necessary 
to  create  a  condition ;  yet  it  is  essential 
that  some  words  shall  be  used  which, 
ex  vl  termini,  clearly  express  an  intention 
to  create  an  estate  dependent  upon  the 
performance  of  some  duty  or  the  happen- 
ing of  some  contingency  provided  for. 
Lyon  V.  Hereey,  supra.  In  Chitty,  Cont. 
(10th  Amer.  Ed.,  by  Perk1n8,)93,It  Is  said: 
"  A  covenant  or  agreement  may  rise  from 
words  introduced  into  a  clause  by  way 
of  proviso  or  condition,  if  there  is  suffi- 
cient to  show  that  the  parties  meant  to 
agree  that  the  particular  thing  mentioned 
in  tbe  clause  should  be  done."  2  Pars. 
Cont.  (5th  Ed.)  511;  Bac.  Abr.  tit.  "Cove- 
nant," A.  Chancellor  Kent  says:  "If  it  be 
doubtful  whether  a  clause  in  a  deed  be  a 
covenant  or  a  condition,  the  courts  will 
incline  against  the  latter  construction." 
4  Kent,  Comm.  •132.  The  intention  of  the 
party  to  the  deed,  when  it  can  be  clearly 
ascertained  from  the  Instrument, is  to  con- 
trol, unless  it  conflicts  with  some  rule  of 
law ;  but  conditions  and  limitations  are 
not  to  be  raised  by  mere  inference  and 
argument.  Kent,  Comm.  132;  Flagg  v. 
Eames,  40  Vt.  16;  Blanchard  v.  Morey,  56 
Vt.  170.  The  Woods,  by  accepting  the 
deed  from  Palmer,  became  bonnd  by  the 
provisions  of  the  clause  in  question.  Ap- 
plying theprinclples  abovestated,  we  hold 
that  this  clause  was  an  implied  covenant 
on  the  part  of  Bama  snd  Jonathan  Wood 
that  they  and  their  grantees  should  erect 
and  maintain  the  division  fenco  between 
the  land  conveyed  to  them  and  the  land 
of   Palmer   adjacent   thereto.     There  la 
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nothing  in  the  deed  which  snggests  that 
the  parties  thereto  intended  or  under- 
stood that  a  failure  to  comply  with  this 
clause  should  work  a  forfeiture  of  the  land. 
An  action  of  ejectment  cannot  be  main- 
tained for  a  breach  of  this  covenant.  This 
view  of  the  case  renders  it  unnecessary  to 
pass  upon  the  question  whether  this  cov- 
enant was  terminated  by  the  death  of 
Palmer.  Judgment  reversed,  and  judg- 
ment for  the  defendant. 


(63  Vt.  634) 


Smith  v.  Wood. 


(Sumrmie  Court  of  Vermont   Washington. 

Jnly  29,  1891.) 

WSBH  Tbotbb  Lies  — ConditionaXi  Salb  — Con- 

VBBSION  BT  VBNOOS. 

Act  Vt  1884,  No.  98,  i  5,  provides  that  the 
vendor  of  personal  property  sold  conditionally, 
with  a'  li«i  reserved  thereon,  may,  30  days  after 
conditions  broken,  have  the  property  sold  at  pub- 
lic auction  by  a  publio  officer  after  10  days'  no- 
tice of  such  sale  has  been  publicly  posted,  and 
10  days'  written  notice  has  been  given  to  the 
vendee  of  such  sale.  Beld,  that  where  a  vendor 
takes  property  sold  oonditlooally,  and  sells  the 
same  at  private  sale  without  notice  to  the  ven- 
dee, trover  lies  fin'conversion.  Boberts  v.  Hunt, 
a  Vt.  612,  17  AU.  Rep.  1006,  followed. 

Exceptions  fron.  Washington  county 
court:  Mdnbon,  Judge. 

Trover  by  H.  L.  Smith  against  Israel 
Wood  for  conversion  of  acart.  Judgment 
for  defendant.  Plaintiff  excepts.  Be- 
vorHod 

T.  E.  OordoB,  for  defendant.  John  O. 
Wing,  for  plaintitr. 

Stabt,  J.  A  conditional  vendee  of  a 
chattel  has  a  special  property  therein  un- 
til it  is  sold  at  punlic  auction  in  the  man- 
ner provided  by  No.  93,  Acts  1884.^  He  Is 
entitled  to  the  possession  of  the  chattel 
until  It  is  taken  by  a  public  officer  for  the 
purpose  of  such  sale,  and  may  maintain 
an  action  of  trover  against  a  conditional 
vendor  who  takes  and  sells  the  property 
contrary  to  the  provisions  of  tJiat  act. 
Roberts  v.  Hunt,  61  Vt.  612. 17  Atl.  Rep. 
1006;  Calkins  v.  Clement,  54  Vt.  635.  In 
Boberts  v.  Hunt,  supra,  it  was  held  that 
the  remedy  given  by  No.  93,  Acts  1884, 
must  be  followed;  that  this  is  the  vendor's 
only  remedy  at  law;  that  a  conditional 
vendee  of  a  chattel  has  a  special  property 
therein,  coupled  wl'-h  a  right  of  posses- 
sion for  KG  days  after  breach  of  condition ; 
and  that  he  may  maintain  trespass  or 
trover  against  a  vendor  who  takes  and 
sells  a  chattel  at  private  sale.  It  necessa- 
rily follows  from  this  constrnction  that 
the  vendee's  special  property  Inthechattel 
continues  until  It  is  sold  at  public  auction 
in  the  manner  provided  in  that  act,  and 
that  he  is  entitled  to  its  possession  until 

'Act  Vt  1884,  No.  98,  provides  that  (section  6) 
tbe  vendor  of  personfd  property  sold  condition- 
ally, with  a  lien  reserved  thereon,  may,  after  80 
days  from  condition  broken,  cause  the  property 
on  which  the  lien  exists  to  be  taken  and  sold  at 
public  auction  by  a  pabliootScer  at  a  public  place- 
In  the  town  where  the  person  giving  the  lien  re- 
sides or  where  the  property  is;  notice  of  the 
time,  place,  and  parposeof  such  sale  being  posted 
in  such  town  at  least  10  days  prior  thereto.  No- 
tice shall  also  be  given  to  the  vendee  of  the  time 
smd  place  of  sale. 


It  is  taken  by  a  public  officer  for  the  pur- 
pose of  such  sale.  The  cart  in  question 
was  not  taken  by  a  public  officer  or  sold 
at  public  auction,  but  was  sold  by  the  de- 
fendant at  private  sale.  We  bold  that  the 
plaintiff  had  a  special  property  in  the 
cart  at  the  time  of  the  sale,  coupled  with 
a  right  of  possession  until  such  time  as 
the  same  should  be  taken  from  him  by  a 
public  officer  for  the  purpose  of  selling 
the  same,  as  is  provided  in  No.  93,  Acts 
1884;  that  the  sale  by  the  defendant  was 
wrongful;  and  that  the  action  of  trover 
is  an  appropriate  remedy.  As  the  dam- 
ages were  not  ascertained  in  the  court  be- 
low, the  case  must  be  remanded.  Judg- 
ment reversed,  and  cause  remanded. 


(63  vt  681) 

Lyndon  Mill  Co.  v.  Lyndon  Litebaby  & 
Biblical  Inst,  et  al. 

(Supreme  Comt  of  Vemwmt.    Caledonia.    July 
29,  1891.) 

CoepobjlTions— Validity  or  Contracts  by  Orn- 

CEB6 — RaTIVICATION — EsTOPFBL. 

1.  In  asifumpstt  against  a  corporation  to  re- 
cover for  lumber  delivered,  the  evidence  showed 
that  four  of  the  defendant's  trustees  made  a  pri- 
vate arrangement  among  themselves,  whereby 
certain  repairs  should  be  made  on  its  buildings, 
each  trustee  to  furnish  certain  material  gratu- 
itously. One  of  them,  who  was  also  president 
of  the  corporation,  agreed  to  Furnish  the  lumber 
necessary,  and  ordered  it  from  plaintiff  corpora- 
tion, of  which  he  was  a  director,  but  the  lumber 
was  charged  to  defendant.  It  did  not  appear 
who  ordered  the  charge  to  be  made,  or  that  the 
private  arrangement  was  known  to  any  other  of 
defendant's  officers,  nor  that  the  parties  to  the 
private  arrangement  were  a  majority  of  the  trus- 
tees of  defendant.  Held,  that  there  could  be  no 
recovery,  as  no  authority  was  shown  for  making 
the  charge  to  defendant,  or  that  the  officer  or- 
dering the  lumber  was  authorized  to  ple^EEO  de- 
fendant's credit. 

2.  The  fact  that  the  lumber  was  ordered  by 
defendant's  president  Is  insufficient  to  sustain  a 
presumption  that  he  had  authority,  where  it  was 
not  shown  that  he  had  genenU  authoriQr  to  act , 
for  the  board  of  trustees. 

8.  Where,  in  such  case,  the  bill  for  the  lum- 
ber was  presented  to  some  of  defendant's  officers 
for  payment  bat  was  not  paid  for  lack  of  funds, 
the  fact  that  such  officers  did  not  deny  the  lia- 
bility of  defendant  is  not  sufficient  to  show  that 
defendant  ratified  the  acts  of  its  president 

4.  It  was  proper  to  admit  evidence  to  show 
the  private  arrangement  between  the  trustees. 

6.  The  fact  that  defendant  used  the  lumber 
when  delivered  is  not  sufficient  to  charge  itwith 
the  value  thereof,  as  it  had  a  right  to  suppose 
that  it  was  delivered  under  the  private  arrange- 
ment between  its  trustees. 

6.  Defendant  was  not  estopped  by  failing  to 
deny  the  right  of  its  president  to  buy  the  lumber 
at  the  credit  of  the  corporation,  where  there  was 
no  evidence  that  it  knew  of  such  purchase. 

Exceptions  from  Caledonia  county 
court;  Tylee,  Judge. 

Assumpsit  by  the  Lyndon  Mill  Company 
against  the  Lyndon  Literary  &  Biblical  In- 
stitution and  others  to  recover  for  lumber 
delivered.  Judgment  for  plalntiS.  De- 
fendants except.    Beversed.  . 

The  findings  of  fact  by  the  court  were 
as  follows:  "The  plaintiff  and  defendant 
were  corporations  located  at  Lyndon- 
ville.  Books  of  record  were  put  Into  the 
case,  showing  the  charters,  by-laws,  and 
elections  of  officers  in  each  corporation, 
and  transcripts  from  the  pages  referred  to 
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In  evidence  are  made  part  hereof.  The 
pages  referred  to  will  show  that  certain 
persons  were  at  the  same  time  ofDcers  in 
botb  corporations.  Hall,  Harris,  Thomp- 
son, and  Yall  were,  when  the  lumber  de- 
49cribed  in  the  specification  was  delivered 
to  the  defendant,  trustees  of  the  defend- 
ant, and  Hall  and  Thompson  were  direct- 
el's  and  quarter  owners,  each,  in  the 
plaintiff  corporation.  The  four  trustees 
named  desired  to  repair  and  improve  the 
Institute  buildings, 'and  shortly  before  the 
lumber  was  delivered  they  made  a  person- 
al and  private  arrangement  among  them- 
selves, by  which  Vail  and  Harris  were  to 
put  a  heating  apparatus  into  the  build- 
ing. Thompson  was  to  furnish  labor  and 
make  certain  repairs  thereon,  and  Hall 
was  to  furnish  the  lumber  for  the  repairs. 
All  this  was  to  be  done  as  a  gratuity. 
Vail,  Hai'i-is,  and  Thompson  fulfilled  their 
part  of  this  arrangement  at  an  expense 
to  themselves  of  several  thousand  dollars. 
The  lumber  in  question  was  the  plaintiff's 
property,  and  was  received  and  used  by 
the  defendant  iQ  repairing  and  -improving 
its  Institute  buildings,  and  for  no  other 
purpose.  The  lumber  was  delivered  to  the 
defendant  by  said  Hall,  who  was  at  the 
time  of  the  delivery  president  of  the  de- 
fendant, and  chairman  of  this  executive 
committee.  Harris  was  then  one  of  the 
defendant's  trustees,  its  financial  ag^ent, 
and  directed  the  use  of  the  lumber  as  a 
member  of  the  committee  to  superintend 
tlie  repairs.  As  the  lumber  was  delivered, 
It  was  charged  to  the  defendant  on  the 
books  of  the  plaintiff  by  its  book-keeper, 
but  by  whose  directions  It  was  charged 
does  not  appear.  Hall  was  at  the  build- 
ings frequently  while  they  were  being  re- 
paired, and  ordered  t-he  lumber  delivered 
as  bo  learned  from  Harris  from  time  to 
time  that  it  was  required.  Harris  and 
Tall  supposed  it  was  delivered  by  Hall 

,  pursuant  to  the  arrangement  aforesaid. 

'  Hall  and  Thompson  both  died  before  the 
flult  was  brought.  It  did  not  appear  how 
Hall  understood  the  lumber  was  being  fur- 
nished, or  bow  he  intended  to  furnish  it,  if 
be  Intended  to  carry  out  his  part  of  the 
arrangement,  otherwise  than  by  the 
charges  made  by  it  on  plaintiff's  books. 
It  did  not  appear  that  said  arrangement 
made  by  Hall,  Thompson,  Harris,  and 
Yail  was  known  to  any  of  the  other  of<l- 
«ers  of  the  defendant,  it  was  never  acted 
upon  or  brought  to  the  knowledge  of  the 
defendant  as  a  corporation,  nor  did  it  ap- 
pear that  the  arrangement  was  known  to 
the  officers  or  stockholders  of  the  plain- 
tiff except  Hall  and  Thompson.  There 
was  no  evidence  of  an  express  promise  by 
the  defendant  to  pay  for  the  lumber  other 
than  as  above  stated.  The  evidence  as  to 
fsaid  arrangement  entered  into  by  Hall, 
Thompson,  Harris,  and  Vail  was  received 
subject  to  the  plaintifTs  objection  and  ex- 
ception. There  was  no  evidence  that 
Hall  ever  promised  the  plaintiff  that  he 
would  pay  for  the  lumber,  or  that  he  over 
assumed  payment  of  it  to  the  plalntlR. 
The  plaintiff  offered  evidence  tending  to 
show  that  after  the  lumber  was  delivered, 
and  before  the  suit  was  brought,  while 
said  Hall  was  president,  trustee,  and 
chairman  of  executive  committee  of  de- 


fendant, and  also  a  director  of  plaintiff,  at 
a  meeting  of  plaintiff's  officers,  when  some 
of  plaintiff's  assets  were  being  discussed, 
all  said  this  lumber  bill  was  Justly  due 
from  the  defendant,  and  would  be  paid  by 
it.  The  evidence  was  objected  to  by  de- 
fendant, but  received  by  the  court  subject 
to  defendant's  exceptions.  In  deciding 
the  case  the  court  excluded  this  evidence 
from  Its  consideration,  and  so  announced 
to  counsel  when  It  rendered  the  Judgment. 
To  the  refusal  of  the  court  to  consider  the 
evidence  the  plaintiff  excepted.  We  find 
from  the  testimony  of  George  Ide,  who  is 
the  owner  of  this  demand,  and  in  whose 
behalf  this  suit  was  brought,  that  he  bad 
a  conversation  with  L.  B.  Harris,  while 
the  latter  was  president  of  defendant  cor- 
poration, about  the  bill,  in  which  be  told 
Harris  that  be  wished  to  collect  it,  as  it 
would  soon.Qutlaw ;  that  he  did  not  wish 
to  sue  it,  as  the  trustees  were  all  his 
friends;  that  he  supposed  they  would  not 
pay  It'  If  it  outlawed;  and  that  Harris  re- 
plied that  they  would  not,  and  proposed 
that  he  would  personally  make  a  small 
payment  to  save  It  from  the  statute  of 
frauds.  He  had  no  authority  from  the 
trustees  to  make  any  payment.  He  said 
the  defendant  had  no  funds  with  -which  to 
pay  the  account.  .  He  never  made  a  pay- 
ment on  the  account,  and  this  suit  was 
brought.  Mr.  Tde  at  other  times  spoke  to 
the  secretary  and  treasurer  of  the  defend- 
ant, Mr.  Sanborn,  and  to  its  president, 
Mr.  Thompson,  about  the  account,  and 
on  such  occasions  they  would  only  say 
that  the  defendant  had  no  funds  to  pay  It 
with." 

J.  T.  GleasoB  and  Bates  <ft  May,  tor 
plaintiff.  G.  W.  Gaboon  and  W.  P.  Staf- 
ford,tor  defendants. 

Start,  J.  The  defendant  did  not  take 
any  corporate  action  with  a  \'Iew  to  re- 
pairing its  buildings,  and  its  trustees  did 
not  undertake  to  make  the  repairs  upon 
the  credit  of  the  defendant.  Hall,  Harris, 
Thompson,  and  Vail  were. the  defendant's 
trustees;  but  whether  they  were  a  major- 
ity of  the  defendant's  trustees  does  not 
appear.  These  four  trustees  desired  to  re- 
pair the  defendant's  buildings;  and, short- 
ly before  the  lumber  in  question  was  de- 
livered, they  made  a  personal  and  private 
arrangement  among  themselves,  by 
which  Harris  and  Vail  were  to  put  a  heat- 
ing apparatus  into  the  buildings.  Thomp- 
son was  to  furnish  labor  and  make  cer- 
tain repairs  thereon,  and  Hall  was  to  fur- 
nish the  lumber  f<ir  such  repairs.  All  this 
was  to  be  done  as  a  gratuity.  The  lum- 
ber was  delivered  by  Hall,  who  was  then 
president  of  the  defendant's  board  of  trus- 
tees, and  a  director  of  the  plaintiff  corpo- 
ration. The  lumber,  prior  to  its  delivery 
to  Hall,  was  the  property  of  the  pialntltf, 
and  was  charged  to  the  defendant  as  it 
was  delivered ;  but  by  whose  direction 
the  charge  was  so  made  does  not  appear. 

1.  The  defendant's  trustees  did  not  au- 
thorise Hall  to  procure  the  lumber  upon 
the  credit  of  the  defendant;  on  the  con- 
trary, it  was  understood  and  agreed  that 
Hall  should  furnish  the  lumber  as  a  gra- 
tuity. It  does  not  appear  that  Hall  ever 
undertook  to  pledge  the  credit  of  the  de- 
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fendant  In  proctirfn^  thelumber,  except  by 
interence  from  the  fact  that  the  lumber 
was  charged  to  the  defendant.  It  Hall 
did  direct  the  plaintiff  to  charge  the  lum- 
ber to  the  defendant,  such  direction  was 
without  authority,  and  the  defendant  Ih 
not  liable  byreason  of  a  purchase  by  its 
authority.  Hall  had  no  authority,  by  vir- 
tue of  his  office  of  presideut,  to  purchase 
the  lumber  upon  the  defendant's  credit. 
He  could  preside  at  the  meetings  of  the 
board  of  trustees ;  beyond  this,  he  bad  no 
more  authority  than  a  single  trustee.  A 
single  trustee  or  director  has  no  power  to 
act  for  the  institution  which  creates  bis 
office,  except  in  conjunction  with  others. 
It  ia  the  board  of  trustees  or  directors 
only  that  can  act.  If  the  board  of  trus- 
tees or  directors  makes  a  president,  trus- 
tee, or  any  other  person  its  officer  or  agent 
to  act  for  it,  then  such  officer  or  agent 
has  the  same  power  to  act,  within  the  au- 
thority delegated  to  him,  as  the  board  it- 
self. His  authority  Is  in  such  case  the  au- 
thority of  the  board.  It  not  appearing 
that  Hall  was  authorized  by  a  majority 
of  the  defendant's  trustees  to  purchase 
the  lumber  in  question  upon  the  credit  of 
the  defendant,  the  case  must  be  disposed 
of  upon  the  assumption  that  he  had  no 
such  ezpresa  authority.  Banli  v.  Chase, 
72  Me.  226;  Cook,  Stock,  §§  712,  718 ;  Man- 
ufactnrlug  Co.  v.  Marsh.  1  Cush.  507. 

It  Is  claimed  that  authority  In  Hail,  as 
president  of  the  defendant  corporation, 
wiU  be  presumed.  The  weight  of  author- 
ity is  against  this  claim,  and  surely  no 
such  presumption  can  exist  when,  as  in 
this  case,  want  of  authority  clearly  ap- 
pears. If  Hall  had  express  authority  to 
purchase  the  lumber  upon  the  credit  of 
the  defendant,  or  general  authority  to  act 
for  the  board  of  trustees,  or  had  exercised 
the  powers  conferred  upon  the  trustees, 
with  their  knowledge  and  acquiescence,  to 
such  an  extent  as  to  justify  the  presump- 
tiou  that  such  authority  had  been  delegat- 
ed to  taim,  then  the  court  below  should 
have  f  ou  nd  such  authority.  There  is  noth- 
ing before  this  court  from  which  Hall's 
authority  can  be  presumed.  It  not  ap- 
pearing that  Hall,  Harris, Thompson,  and 
Vail  were  a  majority  of  the  defendant's 
trustees,  authority  to  repair  the  defend- 
ant's buildings  is  not  shown.  From 
augbt  that  appears  In  this  case,  the  re- 
pairs were  made  withdut  the  knowledge 
or  consent  of  a  majority  of  the  defend- 
ant's trustees,  or  the  knowledge  or  con- 
sent of  any  one  authorized  to  act  for  them 
or  for  the  corporation.  Hall,  Harris, 
Thompson,  and  Vail,  in  undertaking  to 
make  these  repairs,  did  not  profess  to 
act  lor  or  to  bind  the  defendant.  They 
were  volunteers,  undertaking  to  do  what, 
presumably,  the  defendant  could  not  do 
for  want  of  funds.  If,  under  such  circum- 
stances, corporations  are  to  beheld  liable, 
then  every  corporation  holds  its  property 
by  a  very  uncertain  and  insecure  tenure. 

2.  The  plaintiff  claims  the  defendant  is 
liable  by  reason  of  its  having  received  and 
used  the  lumber.  It  Is  true  that  the  law 
usually  implies  a  promise  to  pay  for  prop- 
erty transferred  from  one  party  to  an- 
other; but  this  I'Ule  does  not  apply  when 
there  Is  an  express  contract,  nor  where  It 
T.22A.no.l3— 37 


Is  understood  by  the  parties  that  the 
property  is  not  to  be  paid  for.  King  v. 
Woodruff,  60  Amer.  Dec.  625;  Waite  v. 
Merrill,  16  Amer.  Dec.  238;  Weir  v.  Weir's 
Adm'r,  39  Amer.  Dec.  487;  Walker  v. 
Brown,  81  Amer.  Dec.  287.  If  there  was  a 
contract  with  the  defendant,  it  was  the 
arrana:ement  made  among  the  tour  trus- 
tees, by  which  Hall  was  to  fumiab  the 
lumber  as  a  gratuity;  and  the  lumber  was 
delivered  to  the  defendant  by  the  party 
agreeing  to  so  furnish  it.  The  defendant's 
officers  had  a  right  to  treat  the  lumber  as 
delivered  pursuant  to  this  agreement. 
There  was  nothing  to  put  them  upon  in- 
quiry, or  to  lead  them  to  believe  the  lum- 
ber was  being  otherwise  delivered ;  and  it 
appears  from  the  findings  of  fact  that 
Harris  and  Vail  supposed  the  lumber  was 
so  delivered.  It  does  not  appear  what 
understanding  Hall  and  Thompson  had 
regarding  this,  but  nothing  Is  shown  that 
would  justify  a  different  understanding 
on  their  part.  And  it  does  not  appear 
that  any  of  the  defendant's  trustees  knew, 
at  the  time  the  lumber  was  received  and 
used,  that  It  was  charged  to  the  defend- 
ant. Under  these  circumstances  the  law 
will  not  Imply  a  promise  to  pay.  It  is 
claimed  that  it  may  be  fairly  inferable 
that  Hall  knew  the  lumber  was  charged 
to  the  defendant,  and  that  bis  knowledge 
is  Imputable  to  the  defendant;  and,  by 
reason  of  this,  it  Is  to  be  assumed  that  the 
defendant '  received  and  used  the  lumber 
knowing  it  had  been  procured  upon  its 
credit.  Hall  having  no  authority  to  bind 
the  defendant  by  express  contract,  his  ac- 
quiescence would  not  make  the  defendant 
liable.  He  could  not  by  his  silence  bind 
the  defendant  when  be  could  not  do  so  by 
express  contract.  Hall  was  an  officer  in 
both  corporations.  When  an  agent  of  a 
corporation  is  also  an  agent  of  another 
corporation,  and  there  are  mutual  deal- 
ings between  the  corporations  through 
the  intervention  of  such  agent,  the  ques- 
tion ot  whether  either  corporation  is  to 
be  charged  with  notice  of  what  Is  known 
to  the  agent  by  virtue  ot  his  relation  to 
the  other  corporation  depends  upon  the 
circumstances  ot  each  case.  Innerarity  v. 
Bank,  (Mass.)  1  N.  E.  Rep.  282;  Bank  v. 
Chase,  supra.  In  view  of  Hall's  undertak- 
ing to  furnish  this  lumber  as  a  gratuity, 
and  his  interest  to  conceal  from  the  de- 
fendant the  tact  that  he  had,  without  au- 
thority, procured  the  lumber  upon  the  de- 
fendant's credit,  we  hold  that  Hall's 
knowledge  is  not  Imputable  to  the  de- 
fendant, and  that  tliere  is  no  presumption 
that  the  defendant  knew,  at  the  time  it  re- 
ceived and  used  the  lumber,  that  it  was 
procured  upon  its  credit. 

8.  It  appears  that  the  demand  In  this 
suit  was  sold  to  George  Ide ;  that  he  called 
upon  Harris,  who  was  then  president  of. 
the  defendant  corporation,  for  payment: 
that  Harris,  without  authority  from  the 
trustees,  proposed  to  personally  make  a 
small  payment,  and  said  the  defendant 
had  no  tnnds  with  which  to  pay  the  de- 
mand. Ide  at  other  times  called  upon  the 
president  and  treasurer  for  payment^  and 
was  told  the  defendant  had  no  funds  with 
which  to  pay.  It  is  Claimed  these  officers, 
by  falling  to  deny  the  liability  of  the  de- 
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fendant  on  these  occasions,  hare  ratified 
Hall's  acts,  and  that  the  defendant  Is 
bound  by  this  ratification.  A  ratification 
of  an  act  done  by  one  assomlng  to  be  an 
agent  relates  back  and  is  equivalent  to 
a  prior  authority.  When,  therefore,  the 
approval  of  a  majority  of  a  board  of 
trustees  Is  necessary  to  confer  authority  in 
the  first  Instance,  there  can  be  no  valid 
ratification  except  in  the  same  manner. 
It  not  appearing  that  the  president  and 
treasurer  were  a  majority  of  the  defend- 
ant's trustees,  or  that  authority  to  bind 
the  defendant  by  contract  had  been  con- 
ferred upon  them  by  the  trustees  or  cor- 
poration, they  could  not  afiirm  an  unau- 
thorized contract  made  by  Hall.  Des- 
patch Line  of  PaclcetB  v.  Manufacturing 
Co..  12  N.  H.  205;  Story,  Ag.  §§  23.5.  239. 

4.  It  is  claimed  that  the  defendant  is 
estopped  from  denying  its  liability  by  rea- 
son of  its  failure  to  disaffirm  the  contract 
claimed  tohave  been  made  by  Hall.  This 
claim  is  not  sustained  by  the  facts.  The 
essential  elements  of  an  estoppel  are  not 
found  by  the  court  below.  The  defendant 
was  not  called  upon  to  disafarm  the  pre- 
tended contract  untU  it  had  Icnowledge 
that  such  contract  had  been  made,  isia- 
vllle  V.  Welch,  68  Vt.  683.  5  Atl.  Rep.  491. 
It  does  not  appear  that  the  defendant,  or 
a  majority  of  its  trustees,  had  such  knowl- 
edge prior  to  the  bringing  of  this  suit;  nor 
does  it  appear  that  the  plaintiff  has  been 
influenced,  misled,  or  damaged  by  the  acts 
of  any  one  authorized  to  act  for  the  de- 
fendant. Boynton  v.  Braley,  64  Vt.  92; 
Earl  V.  Stevens,  57  Vt.  474;  Wooley  v.  Ed- 
son,  36  Vt.  214. 

5.  The  plaintiff  claimed  it  had  sold  and 
delivered  the  lumber  in  question  to  the  de- 
fendant, through  the  defendant's  agent. 
Hall.  The  defendant  claimed  Hall  was 
not  its  agent  tor  that  purpose,  and  that 
it  did  not  purchase  or  receive  the  lumber 
from  the  plaintiff,  but  from  Hall,  as  a 
gratuity.  The  plaintiff  claimed  payment 
for  the  lumber  so  delivered  by  Hall.  In 
view  of  these  claims,  the  defendant  had  a 
right  to  show  from  whom,  and  under 
what  contract  or  arrangement,  it  received 
the  lumber;  and  for  this  purpose  the  evi- 
dence showing  the  arrangement  between 
Hall,  Harris,  Thompson,  and  Vail  was 
properly  admitted.  It  had  a  direct  tend- 
ency to  show  that  Hall  had  no  authority 
to  procure  the  lumber  upon  the  defend- 
ant's credit;  and  that  the  defendant  re- 
ceived the  lumber  from  a  party  other  than 
the  plaintiff,  under  such  circumstances  as 
would  preclude  a  recovery  for  the  same 
by  the  plaintiff.  Aiken  v.Kennison,  68  Vt. 
665,5  Atl.  Bep.  7.57:  Armstrong  v.  Noble. 
65  Vt.  428.  Judgment  reversed,  and  judg- 
ment for  the  defendant  and  trustee  to  re- 
00  ver  their  costs. 


(48  N.  J.  B.  S93)  — ~~ 

Oboamzed  Labor  Ha.lt.  t.  Gbbbbt  et  aJ. 
(Csrwrt  of  Glumcery  of  New  Jeney.  Aug.  81, 1891. ) 

EsTOBOBinirr  or  Trust— Incorpokatiohov  Bbrb- 
noiARiBs — Rights  op  Ck>BPOBATioH. 
1.  Where  money  has  beeti  ^ven,  or  goods 
for  the  purpose  of  being  converted  into  money, 
by  a  commtinity  at  large  to  different  unincorpo- 
rated associations  of  individuals  for  the  purpose 
of  purchasing  land  and  erecting  a  hall  thereon 


for  the  conunon  benefit  of  such  associations, 
which  moneys  are  placed  in  the  hands  of  certain 
members  of  said  assoolations  for  that  purpose, 
who  porohase  land  with  buildings  thereon,  tak- 
ing tne  title  in  trust  for  such  associations,  after 
which  all  of  said  associations  become  incorpo- 
rated ftcoording  to  law  for  the  purpose  of  more 
effectually  protecting  and  carrying  out  the  pur- 
poses and  interests  of  such  assuciations,  such  cor- 
poration has  the  right  to  demand  and  receive 
from  the  persons  so  holSing  the  title  a  convey- 
ance thereof  to  it,  without  any  formal  request 
from  the  different  associations. 

2.  By  no  other  method  could'  the  individual 
rights  of  the  Individual  members  of  said  aasoui- 
ations  be  fixed  and  secured. 

8.  Such  corporation,  and  not  the  different  as- 
semblies, has  the  right  to  take  such  title,  and 
through  it  alone  can  the  moneys  so  given  and  the 
title  so  acquired  be  managed  for  the  benefit  of 
all  individuals  who  are  or  may  become  members 
of  such  associations. 
(.Syliabus  by  the  Covin.) 

On  bill  and  answer. 

Edwin  Robt.  Walker  and  O.  D.  W. 
Vroom,  for  complainant.  Howell  &  Bro., 
for  defendants. 

Bird.  V.  C.  There  are  some  novel  feat- 
ures in  this  case,  which  at  first  view  ren- 
der a  properdisposition thereof  somewhat 
difilcult,  and  yet  I  think  an  entirely  satis- 
factory solution  is  possible.  The  bill  is 
filed,  not  so  much  to  establish  a  trust  as 
to  give  proper  direction  and  effect  to  cer- 
tain funds  and  real  estate  which  are  ad- 
mitted to  be  held  in  trust.  In  the  year 
1884  there  were  12 associations  intbo  conu- 
ty  of  Mercer,  called  "Local  Assemblies  of 
the  Knights  of  Labor,"  each  of  which  was 
designated  by  certain  numerals.  The 
membership  of  each  varied  in  numbers, 
but  in  all  exceeding  1,10U.  These  were 
mere  voluntary  associations,  like  partner- 
ships, without  chartered  privileges,  or 
any  similar  characteristics  In  the  nature 
of  a  corporation,  such  as  the  right  to  re- 
ceive, hold,  and  transfer  real  and  personal 
property  by  any  designated  name  or  title. 
In  the  year  named  they  resolved  to  bold 
what  was  called  a  "Bazaar,"  for  the  pur- 
pose of  purchasing  or  building  apoblic 
hall  tor  the  free  use  of  working  men  and 
women  in  that  vicinity.  For  that  purpose 
they  published  and  spread  widecast  ex- 
tensive circulars.  In  which,  among  other 
things,  they  solicited  useful  articles  from 
ail  persons  interested,  to  be  offered  for  sale 
at  the  bazaar.  Such  bazaar  was  held  in 
the  month  of  December,  1885.  After  the 
bazaar  a  picnic  was  held  for  the  same  pur- 
pose. The  proceeds  of  the  two  entertain- 
ments were  fl0,794.37.  Soon  after  these 
moneys  were  raised,  such  proceedings 
were  taken  by  the  different  local  aasem- 
blies  that  a  committee  was  appointed, 
with  authority  to  invest  the  said  moneys 
in  the  purchase  of  premisesfor  the  said  as- 
semblies. This  committee  purchased  a  lot 
of  land,  with  the  buildings  thereon,  in  the 
city  .of  Trenton,  taking  the  title  thereto  In 
their  own  name,  but  in  trust  for  the  said 
Knights  of  Labor.  The  title  to  these 
premises  they  still  hold,  and  theyhave  re- 
ceived the  rents  and  profits  thereof.  lu 
the  year  1889  a  la  w  was  passed  whicb  per- 
mitted these  Knights  of  Labor  and  simi- 
lar  organizations  of  labor  to  become  or- 
ganized, and  to  form  a  Dody  corporate. 
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By  virtue  of  this  authority  the  KniKbts  of 
Labor  referred  to  organised  and  became 
incorporated  by  the  name  of  "The  Organ- 
ised Labor  Hall. "  As  such  Incorporation 
it  files  its  bill  against  the  said  committee 
or  trustees,  asking  that  they  be  required 
to  convey  the  title  to  the  said  lands  and 
premises  to  it,  and  to  acconntforthe  rents 
and  proQts.  The  defendants  hare  an- 
swered. One  of  the  objections  to  the  de- 
mand of  the  complainant  Is  expressed  in 
these  words  in  the  brief  of  counsel :  "  Be- 
cause the  trust  was  created  and  imposed 
upon  these  defendants  by  the  local  as- 
semblies, *  *  *  and  these  defendants 
can  only  be  discharged  from  their  trust  by 
those  who  imposed  it  upon  them;"  add- 
ing that  thej'  have  received  no  notice  or 
request  from  a  majority  of  the  assemblies 
to  make  any  transfer  of  the  property 
which  they  hold.  'In  the  first  place,  I 
think  the  testimony  shows  that  amajority 
of  the  assemblies  passed  resolutions  re- 
questing the  defendants  to  transfer  all  the 
property  held  by  them  to  the  complain- 
ant, and  in  a  formal  manner  notified  the 
defendants  of  such  resolutions.  It  there  be 
a  donbt  whether  the  defendants  had 
formal  notice  or  not,  then,  in  the  second 
place,  it  is  established  beyond  question 
that  a  majority  of  the  assemblies  passed 
such  resolutions.  If  any  request  or  reso- 
lution was  necessary  from  the  different  as- 
semblies for  the  protection  of  the  defend- 
aiits  in  making  the  transfer,  they  un- 
doabtediy  had  such  protection  In  this 
case,  when  a  majority  of  the  local  assem- 
blies had  resolved  as  indicated.  But, 
since  all  of  the  assemblies  did  not  and 
have  not  requested  the  defendants  to 
make  such  transfer,  it  seems  to  me  there  is 
a  safer  criterion  for  the  court  to  observe. 
There  Is  no  doubt  whatever  with  respect 
to  the  orgaaisation  of  the  corporation  by 
all  of  these  assemblies.  This  being  estab- 
lished, I  cannot  conceive  of  the  slightest 
room  for  doubting  that  all  the  rights, 
powers,  privileges,  or  interests  of  the  dif- 
ferent assemblies,  to  the  extent  that  it 
were  possible  for  them  to  enjoy  any  such 
rights,  powers,  privileges,  or  interests  in 
common  as  such  different  assemblies,  be- 
came absolutely  merged  and  vested  in 
such  corporation,  and  could  only  be  exer- 
cised, managed,  controlled,  or  disposed  of 
by  such  corporation.  In  all  such  matters 
the  corporation  only  could  speak  and  act 
for  the  different  assemblies;  in  other 
words,  the  different  assemblies  were  pow- 
erless except  through  the  corporation. 
They  could  no  more  control  the  affairs  of 
this  institution  than  could  the  promoters 
of  a  bank  or  of  a  railroad  corporation, 
after  their  organization  as  such  corpora- 
tion. Independent  of  the  corporation  itself 
acting  by  its  directors,  such  promoters  be- 
coming stockholders.  Hence,  when  this 
organisation  was  completed  it  had  a 
right,  in  the  exercise  of  the  powers  and 
privileges  conferred  upon  It  by  the  differ- 
ent promoters  thereof,  (that  Is,  the  local 
assemblies,)  to  demand  and  to  receive 
from  the  defendants  a  transfer  of  the  title 
to  the  property  in  question.  It  was  only 
enough  for  the  defendants  to  know  that 
the  single  object  had  in  veiw  in  raising 
and  collecting  these  funds  was  the  erec- 


tion of  a  ball,  Ptd  that  the  organisation 
of  this  corporauon  was  part  and  parcel  of 
that  scheme,  with  all  the  details  of  which 
the  defendants,  as  members  of  the  various 
assemblies,  had  practically  an  intimate 
acqualntancn.  Indeed,  it  seems  to  me 
quite  impossible  that  any  other  view  of 
this  case  can  be  snccessfully  maintained. 
Was  it  possible,  after  the  organization  of 
this  corporation  with  all  the  powers  and 
privileges  usually  conferred  upon  such 
bodies,  for  the  promoters  (that  Is,  the  dif- 
ferent assemblies)  either  by  their  action  or 
inaction  to  prevent  such  corporation 
from  controlling  the  property  and  inter- 
eats,  the  control  and  management  of 
which  was  the  chief  design  in  creating  the 
corporation?  In  other  words, could  these 
promoters,  by  separate  resolntions,  suc- 
cessfully Interdict  the  payment  of  the 
money  or  the  transfer  of  the  title  to  the 
land  held  by  the  defendants  to  the'  corpo- 
ration? In  my  judgment  these  things 
could  not  be  done,  any  more  than  pro- 
moters of  any  other  corporation,  after  its 
organisation,  could  by  their  individual 
action  control  the  moneys  which  had  been 
contributed  to  a  common  fund.  This  view 
of  the  case,  I  think,  is  strengthened  when 
we  consider  another  objection  raised  by 
the  defendants.  The  local  assemblies 
which  it  la  claimed  did  not  make  a  formal 
request  of  the  defendants  to  transfer  the 
property  to  the  complainant  were  not 
made  parties  to  the  bill,  and  the  claim  is 
that  they  are  necessary  parties.  If  I  am 
right  in  what  I  have  already  said,  it  Is 
very  clear  that  this  question  has  already 
been  disposed  of.  But  the  thought  re- 
ferred to  which  I  think  strengthens  the 
former  view  lies  in  the  facts  that  the  fund 
which  was  used  for  th'i  purchase  of  this 
property  was  not  given  by  the  different 
assembllea,  but  by  a  very  large  number  of 
individual  citizens,  many  of  whom  were  in 
no  way  connected  with  the  assemblies, 
and  that,  b  >ing  so  given,  it  is  a  unit,  and 
can  only  be  controlled  as  such.  Its  Indi- 
visibility has  an  Important  bearing  upon 
the  rights  of  the  parties,  and  must  neces- 
sarily have  great  influence  lu  controlling 
the  judgment  of  the  court.  It  is  precisely 
as  though  an  individual  had  bequeathed 
this  sum '  of  money  to  these  local  asseni- 
blles  as  a  body  for  the  erection  of  a  hall, 
and.  In  orderto  give  efScient  direction  and 
practical  and  permanent  success  to  the 
scheme,  such  corporation  had  been  formed 
under  the  law  as  has  been  formed  in  this 
case.  In  such  case  the  rights  and  inter- 
ests in  the  fund  of  the  different  assemblies 
would  be.s wallowed  up  In  the  organiza- 
tion. The  organisation  would  take  their 
several  places,  would  represent  it,  and 
they  could  only  speak  and  act  through  it. 
What  claims  or  demands  they  might  have 
been  permitted  to  make  with  respect  to 
such  fund,  acting  by  a  majority  of  the 
different  assemblies,  the  organization 
could  only  make.  It  would  be  manifestly 
very  absurd  to  insist  that  a  like  power  ex- 
isted in  the  corporation  and  In  the  differ- 
ent assemblies;  and  still  more  absurd  to 
suppose  l^hat  such  a  corporation  could  be 
created  for  a  particular  purpose  under  the 
law,  and,  after  it  was  so  created,  the  dif- 
ferent promoters  thereof  could  by  their  in- 
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dlvldnal  action  detest  sncb  object.  Bat, 
again,  It  will  be  perc^ved  that  this  objec- 
tion as  to  parties  can  only  be  supported 
upon  the  theory  tbat  the  different  aasem- 
blies  or  the  individual  members  thereof 
are  each  cestuls  que  trusteat.  This  wan 
iindoabtedly  correct  until  the  completion 
ol  the  organisation  of  the  corporation. 
But  when  the  corporation  was  formed, 
then  It  represented  the  interests  of  the  dif- 
ferent cestuis  que  truetent  as  to  this  (and. 
As  Intimated,  they  surrendered  all  their 
rights  of  whatever  nature  to  it,  and 
through  it  the  action  of  the  dillerent  as- 
semblies must  be,  as  it  should  be,  a  unit. 
Clearly  none  of  the  different  assemblies, 
nor  any  given  number  of  them  less  than 
the  whole,  has  any  right  to  a  parcel  of 
their  fund,  or  to  control  It.  It  Is  not  a 
bequest  or  a  charity  given  for  the  purpose 
of  distribution  among  individuals  or  cor- 
porations. As  intimated,  the  fund  is  a 
unit,  and  mast  be  controlled  as  such.  A 
further  support  to  these  views  Is  found  In 
the  principle  that  members  of  a  corpora- 
tion are  forbidden  to  seek  the  protection 
of  their  rights  or  the  promotion  of  their 
Interests  except  through  the  corporation 
itself,  unless  the  corporation  refuses  to  do 
its  duty  in  the  premises;  and  in  such  case 
each  individual  member  In  his  own  behalf 
and  in  behalf  of  all  other  members  could 
take  proceedings  in  case  the  corporation 
refused  to  protect  bis  and  their  interests 
against  the  pelrll  which  would  threaten 
such  interests  from  any  loose  and  uncer- 
tain holding  of  them  similar  to  thu  man- 
ner In  which  the  title  to  the  property  in 
question  Is  now  held. 

Another  objection  which  seems  to  merit 
attention  Is  that  the  complainant  did  not 
become  organized  by  such  corporate  title 
as  to  indicate  that  it  was  a  corporation  (or 
all  the  Knights  of  Labor  of  Mercer  county. 
The  rights  of  different  assemblies  of 
Knights  of  Labor  or  of  individual  mem- 
bers of  those  assemblies  are  not  to  be  set- 
tled and  fixed  by  the  name  of  the  corpora- 
,tion.  Such  rights  can  only  be  determined 
upon  an  application  to  admission  to  mem- 
bership in  order  to  enjoy  the  privileges  or 
benefits  of  the  organisation.  And  it 
should  not  be  forgotten  tbat  the  question 
in  dispute  is  nut  so  much  the  legality  of 
this  organization  which  now  claims  this 
fund  to  this  property,  nor  who  are  entitled 
as  members  to  share  in  its  privileges,  as 
it  Is  whether  or  not  such  organization  is 
entitled  to  this  (uud  and  this  property 
from  these  committeemen  or  trustees.  If 
the  corporation  was  legally  formed  by  the 
1£  local  assemblleSiCof  whlch,I  think,  there 
can  be  no  doubt,)  the  right  of  membership 
may.be  determined  by  such  corporation; 
and  if,  in  the  determination  of  such  a  ques- 
tion,.it  errs,  the  courts  will  be  open  to 
correct  such  error.  In  my  Judgment,  the 
defendants  should  be  directed  to  transfer 
the  title  to  the  property  referred  to  to  the 
complainant,  and  should  account  for  any 
of  the  principal  moneys  In  hand,  and  for 
the  rents  and  profits,  less  all  proper  costH 
and  charges.  I  think  the  costs  of  both 
parties  should  be  paid  out  of  the  fund  in 
hand,  whether  principal  or  interest.  This 
is  so  as  to  the  complainant  because  it  has 
prevailed,  and  as  to  the  defendants  be- 


oaose.  being  trustees,  and  there  being 
serious  questions  involved,  they  were  en- 
titled to  the  protection  of  a  decree  of  the 
court  after  making  only  a  reasonable  de- 
fense. 

'  («  N.  J.  B.  OB) 

Turner  v.  Gibs  et  ah 
iCov/rt  of  Ohaneery  ofNtv>  Jersey.  July  29, 1891.) 

CONSTBUCTION  OP  WlLLA— CHABOB  OH  liASD— 
iKStTFnCIENOT  Or  f  BB80NALTT. 

1.  The  blending  of  theresidaeof  the  real  and 
personal  estate  In  the  residuary  clause  of  a  will 
after  pecuniary  legacies  Implies  an  intention  on 
the  part  of  testator  to  charge  the  legacies  on 
such  real  estate  if  the  personal  estate  Is  not 
sufBolent,  and  this  implioation  will  prevail,  un- 
less such  constrootion  is  restralnea  or  avoided 
by  other  words  or  provisions  in  ^e  will. 

3.  The  rule  obtains  whether  interests  in  lands 
have  already  been  Riven  by  the  will  or  not. 

3.  That  testator  must  have  known  the  personal 
nropertr  to  be  insufficient  is  a  circumstance  to 
be  considered  in  ascertaining  his  intention  to 
charge  legacies  on  land,  but  \k  not  enough  alone 
to  effect  such  charge. 

4.  The  facts  that  the  legatees  ore  of  the  blood 
of  the  testator,  and  that  no  ether  provision  is 
made  for  them,  are  also  indicative  of  an  Inten- 
tion to  charge  their  legacies  on  land  not  specially 
devised  when  the  personal  estate  is  iusui&cient. 

(SyUaituB  by  the  Cowrt.)  . 

On  bill  and  answer. 

Joseph  Tbompaoa,  for  complainant.  ^4. 
Stepb&ny,  for  defendant  Alexander  Glbb. 

Grbbn,  V.  C.  Jeanette  Carr,  late  of  At- 
lantic City,  in  this  state,  died  in  Febmary, 
1887,  leaving  a  last  will  and  testament 
dated  November  IS,  A.  D.  1882,  sabstan- 
tially  as  follows :  "Item  first.  I  order  and 
direct  that  all  my  just  debts  and  funeral 
expenses  be  fully  paid  and  satisfied,  as 
soon  as  conveniently  may  be  after  my 
decease,  out  of  the  personal  property  and 
real  estate  mentioned  in  the  second  item 
of  this,  my  will.  Item  second.  I  give,  de- 
vise, and  bequeath  unto  my  son  Robert  B. 
QU>b  my  house  and  lot  on  the  soath-west 
corner  of  Race  and  Utah  streets,  being  No. 
714  Race  street,  in  tbecity  of  Pniladeipbia 
and  state  of  Pennsylvania,  together  with 
all  the  furniture,  fixtures,  and  stock  of  liq- 
uors therein,  to  him  and  his  heirs  forever, 
subject  and  charged,  however,  with  the 
payment  of  my  just  debts  and  funeral 
expenses."  Item  third  is  a  devise  to  her 
granddaughter,  Hannah  OarrGlbb,  daugh- 
ter of  her  son  Alexander  Glbb,  of  two 
tracts  of  land  situate  in  Egg  Harbor 
township,  Atlantic  county,  iu  this  state, 
describing  them,  so  that  they  can  be  read- 
ily identified.  The  fourth  and  fifth  items 
contain  general  pecuniary  legacies  to  her 
grandchildren  by  name,  amounting  in  the 
aggregate  tu  f  2,020.  Item  sixth  is  as  fol- 
lows: "I  give,  devise,  and  bequeath  unto 
my  son  Alexander  Oibb  all  the  rest  and 
residue  of  my  eistate,  real,  personal,  and 
mixed,  whatsoever  and  wheresoever  situ- 
ated, during  the  term  of  his  natural  life; 
and  after  his  death  I  give,  devise,  and  be- 
queath the  same  to  my  granddaughter, 
Hannah  Carr  Gibb,  dauj^ter  of  my  son 
Alexander  Glbb,  to  her  and  her  heirs  and 
assigns,  forever. "  The  will  was  admitted 
to  probate  March  14, 1887,  by  the  surro- 
gate of  the  county  of  Atlantic,  in  this 
state,  and  lettent  testamentary  werols- 


Digitized  by 


Google 


S.J.) 


TUBSTBB  V.  OIBB. 


681 


sued  thereon  to  Biehard  H.  Tnmer  lihd 
Harry  L.  Slape,  the  exeentors  named 
tbereiB.  who  took  apoa  tfaemgelves  th*  ex- 
ecution ot  the  aald  will.  Harry  L.  Slape, 
one  ol  the  execnton,  died  in  May,  1887, 
leaving  the  complainant  In  this  salt  the 
survirlng  executor.  The  personal  estate, 
as  It  appears  by  the  inventory  filed  by  the 
executors,  amountstotbesumof  fl,067.47. 
The  testatrix,  in  addition  to  the  real  es- 
tate devised  by  the  second  and  third 
clauses  ol  her  will,  dinl  seised  of  foar  oth- 
er tracts  of  land  and  real  estate  in  Atlan- 
tic county,  which  are  described  in  the  bill, 
and  which  were  not  in  any  wise  devised 
by  the  testatrix  except  by  the  sixth  Item 
of  her  will.  These  tracts  were  conveyed 
to  testatrix  as  follows:  (1)  By  Hannah 
Beebe  and  husband,  October  26, 1881 ;  (2) 
by  George  Lewis  and  wife,  October  18, 
1882;  (3)  by  James  W.  Moore  and  wife, 
January  25, 1884:  and  (4)  by  Ezra  John- 
son and  wife,  January  17, 1885,  as  appears 
by  the  admission  of  counsel  on  file.  This 
bill  is  filed  by  the  survivinK  executor, 
seeking  to  charge  the  payment  of  the  gen- 
eral pecuniary  legacies  given  to  the  grand- 
children upon  the  real  estate  devised  by 
the  residuary  clause,  in  consequence  of  the 
deflclency  of  personal  estate  to  meet  the 
same. 

This  will  was  made  in  1882,  and  the  tes- 
tatrix died  in  1887.  The  parties  have  not 
availed  themselves  of  the  privilege  of  show- 
ing by  parol  evidence  the  nature,  situa- 
tion, and  amounts  of  testatrix'  property 
at  the  time  of  making  the  will,  as  they 
were  entitled  to  do,  (Leigh  v.  Savldge,  14 
N.J.  £q.  124;  Johnson  v.  Poulson,  32  N. 
J.  Eq.  880;)  but  both  sides  have  contented 
themselves  with  the  result  as  fixed  by  the 
inventory  filed  by  the  executors.  Thecom- 
plalnant  claims  that  the  payment  of  these 
I^acies  is  charged  upon  the  real  estate 
not  devised  other  than  by  the  sixth  item, 
by  Invoking  the  rule  stated  In  Hawkins  on 
Wills,  page  294:  "If  legacies  are  given 
generally,  and  the  rasldue  of  the  real  and 
personal  estate  Is  afterwards  given  in  one 
mass,  legacies  are  a  charge  on  the  residu- 
ary real  an  well  as  the  personal  estate." 
Any  question  as  to  the  rule  which  may  havA 
existed  in  this  state  must  be  considered  as 
set  at  reat  by  the  decision  of  the  court  of 
appeals  in  the  case  of  Corwine  v.  Corwlne, 
24  N.  J.  Eq.  579,  as-  explained  in  Johnson 
V.  Poulson,  82  N.  J.  Eq.  890,  the  result  of 
which  may  be  thus  stated :  That  when 
pecuniary  legacies  are  first  given,  and 
afterwards  the  residue  of  the  estate,  real 
and  personal,  if  the  personal  estate  is  in- 
sufflcient  therefor,  the  intention  of  the  tes. 
tatrix  to  have  the  legacies  payable  out  of 
the  real  estate  appears  by  necessary  Impli- 
cation from  the  words  "residne"  or  "re- 
mainder, "  when  applied  to  the  two  kinds 
of  property  combined,  unless  there  are 
other  words  or  provisions  in  the  will 
which  are  inconsistent  with  the  existence 
of  snch  intention  on  the  part  of  the  testa- 
trix. In  other  words,  that  such  Inference 
arises  from  the  use  of  these  words  under 
such  circumstances,  and  will  be  given  that 
effect,  unless  such  construction  Is  re- 
strained or  avoided  by  other  words  or 
provisions  in  the  will.  Stevens  v.  Flower, 
46  N.  J.Eq.  840,19  Atl.  B«p.  777;  Merritt  v. 


Merritt,  Ctf.  J.)  21  Atl.  Bflp.  l28.  Tills  It 
practically  the  English  rule,  as  cttated  in 
Hawkins,  shpra,  and  declared  In  the  case 
of  Grevllle  v.  Browne,  7  H.  L.  Uas.  689. 
Most  of  the  English  aathoritles  were 
cited  In  the  case  ot  Corwlne  v.  Corwlne, 
supra.  The  principle  has  also  been  en- 
forced In  Oyett  v.  Williams,  2  Johns,  ft  H. 
429;  Carroll  y.  Hargrave,  6  Ir.  B.  Eg. 
123;  Galnsford  v.  Dunn,  L:  B.  17  Eg.  406: 
Brooke  v.Booke,3  Ch.D!v.630;  InreBellis' 
Trusts,  5  Cb.  Dlv.  504;  Bray  v.  Stevens,  12 
Cb.  DIv.  162;  Elliott  v.  Dearsley,  16  Cb. 
Dlv.  822;  Hays  r.  Jackson,  6  Mass.  148; 
Wilcox  v..Wncox,18Allen,^2;  Gallagher's 
Appeal,  48  Pa.  St.  122;  Bobinson  v.  Mc- 
Irer,  68N.  C.649.  Therule  obtains  wheth- 
er interests  in  lands  have  already  been 
riven  by  the  will  or  not.  Bench  v.  Biles, 
Madd.  187:  Francis  v. Clemow,  Kay. 435; 
Wheeler  v.  Howell,  8  Kay  &  J.  198;  Miller 
V.  Sandford,  31  N.  J.  Eg.  427;  Lewis  r. 
Darling,  16  How.  1;  Hassanclever  r. 
Tucker,  2  Bin.  626;  Moore  v.  Beck  with,  14 
Ohio  St.  136.  The  courts  of  New  York  do 
not  follow  the  English  decisions  and  infer 
an  intent  to  charge  legacies  on  real  69-  - 
tate  from  a  blending  of  the  real  and  per- 
sonal property  in  a  residuary  clause  as 
the  rest  and  residue  of  testator's  estate, 
but  give  snch  effect  if  it  Is  made  to  ap- 
pear by  extrinsic  circumstances  such  as 
may,  under  the  rules  of  law,  be  resorted 
to  In  tne  interpretation  of  written  Instru- 
ments, that  it  was  the  testator's  inten- 
tion that  the  legacies  should  be  charged 
on  the  land.  Brill  v.  Wright,  112  N.  Y.  £», 
19  N.  E.  Bep.  628;  Hoyt  v.  Boyt,  85  N.  Y. 
142;  Scott  V.  Stebblns,  91  N.Y.  605;  Wlltsie 
y.  Shaw.  100  N.  Y.  191,8  N.  E.  Bep.  331; 
McCom  y.  MeCom,  100  N.  Y.  511, 8  N.  B. 
Bep.  480:  In  re  City  of  Bochester,  110  N.  Y. 
159, 17  N.  E.  Bep.  740.  The  tact  that  the 
testator  must  have  known  that  the  per- 
sonal estate  was  not  suSlcient  to  pay  all 
the  legacies  is  to  be  considered  in  ascer- 
taining his  intention  to  cbargo  them  on 
the  lands,  and  raises  a  strong  presump- 
tion that  such  was  his  purpose.  It  is  said 
in  the  case  ot  Hoyt  v.  Hoyt,  85  N.  Y.  142: 
"It  is  assumnd  that  no  man,  in  making  a 
final  disposition  ot  his  estate,  will  make  a 
legacy  save  with  the  honest,  sobei^minded 
Intention  that  it  shall  be  paid.  Hence, 
when  from  the  provisions  ot  a  will  prior 
to  the  gift  ot  legacies  it  if*  seen  that  the 
testatrix  must  have  known  that  she  had 
already  so  far  disposed  of  her  personal 
estate  as  that  there  would  notbe  enough  to 
pay  the  legacies,  it  is  reeusnned  that  the 
bare  fact  of  giving  a  legacy  indicates  that 
It  shall  be  made  from  the  real  estate." 
And  Vice-Chancellor  Bacon,  in  Bray  y. 
Stevens,  12  Ch.  Dlv.  162,  says:  "I  cannot 
impute  to  the  testator  such  an  absurdity 
—such  a  mockery — as  to  these  legatees,  as 
to  give  them  legacies  when  he  knew  his 
personal  esta  te  hard  no  means  of  satisfying 
them. "  But  in  Johnson  v.  Poulson,  32  N. 
J.  Eq.  390,  DooD,  J.,  says:  "Such,  how- 
ever. Is  the  presumption  against  a  charge, 
unless  distinctly  imposed,  that,  though 
the  insufficiency  of  the  personal  estate  to 
pay  legades,  when  so  made  to  appear, cre- 
ates a  strong  impression  in  favor  of  hei 
Intention  to  charge  them,  yet,  standing 
alone,  it  is  not  enough,  as  agaioat  beirs. 
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to  effect  8neh  a  ebarge. "  The  legatees  are 
grandchildren  of  the  testatrix.  The  fact 
that  the  beneficiary  Is  not  a  stranger,  but 
of  the  testatrix'  blood,  and  that  the  lega- 
cy is  the  only  provision  made  for  him,  is 
entitled  to  great  weight  in  ascertaining 
the  Intention,  and  also  raises  a  presump- 
tion in  favor  of  a  charge  on  the  real  estate 
If  the  personal  is  Insufficient.  Hoyt  v. 
Hoyt,  85  N.  Y.  142-148;  Van  Wlnlile  v. 
Van  Houten,  3  N.  J.  £q.  189. 

It  is  worthy  of  consideration  in  this  case 
that  four  ol  the  tracts  of  land  not  specifl- 
cally  devised  the  testatrix  acquired  subse- 
quent to  the  date  of  the  will.  At  common 
law  they  would  not  have  passed  under  It. 
The  residuary  clause  of  this  will  is  suffi- 
cient to  carry  them  under  the  statute. 
Revision,  1248,  §  24;  Gardner  v.  Gardner, 
87  N.  J.  Eq.  487.  They  probably  represent 
personal  estate  owned  by  the  testatrix 
when  the  will  was  made.  As  a  general 
rule  the  will  speaks  from  the  death  of  the 
testator ;  but  in  ascertaining  his  Intention 
the  court  can  put  themselves  in  his  place, 
and  consider  the  clicumstances  sorrouod. 
ing  the  making  of  the  will.  It  Is.  for  rea- 
sons before  stated,  to  be  assnmed  that  the 
testatrix,  at  the  time  the  will  was  made, 
owned  property  sufficient  in  quantity  and 
kind  to  meet  the  provisions  of  her  will.  If 
she  afterwards  converted  the  personal  es- 
tate, from  which  the  legacies  would  be 
primarily  payable,  into  real  estate,  and 
made  no  change  in  her  will,  it  is  a  fair  in- 
ference that  she  intended  the  real  estate 
which  she  owned  at  her  death,  and  which 
represented  pro  tanto  the  persunal  estate 
she  owned  ai  the  date  of  the  will,  to  re- 
spond for  any  deficiency  of  personal  estate 
to  meet  her  tdfts.  If  not,  the  subsequent- 
ly acquired  real  estate  will  go  to  the  resid- 
uary legatee,  not  by  specific  devise,  indi- 
cating the  testatrix  so  Intended,  bnt  by 
force  of  the  statute,  and  the  other  grand- 
children will  not  receive  their  legacies  in 
fall.  Taking  the  whole  will,  her  scheme  is 
this:  She  provides  for  the  payment  of  her 
debts  and  funeral  expenses  by  charging 
them  upon  Philadelphia  property,  the  res- 
idue of  which  she  gives  to  her  son  Bobert. 
She  then  makes  provision  for  her  grand- 
daughter Hanhah,  who  would  seem  to  be 
her  favorite,  by  devising  to  her  two  tracts 
of  land  without  charge  or  limitation. 
Then  she  gives  pecuniary  legacies  to  nine 
of  her  other  grandchildren,  which  amount 
to  $2,020;  and  then  she  says:  "The  rest  and 
residue  of  my  estate,  real,  personal,  and 
mixed,  I  give  to  my  son  for  his  natural 
life,  and  after  his  death  to  my  grand- 
da  ognter  Hannah."  In  consequence  of 
subsequent  purchases  of  real  estate,  these 
legacies,  amounting  to  $2,020,  to  her  own 
blood  relatives,  her  grandchildren,  have 
no  means  of  payment  in  full  unless  resort 
is  had  in  part  to  the  real  estate  covered 
by  this  residuary  clause'.  I  am  of  opinion, 
not  only  that  the  other  words  or  provis- 
ions of  the  will  are  not  inconsistent  wilh 
the  existence  of  an  intention  on  the  part 
of  the  testatrix,  as  Is  assumed  by  the  rule 
relied  on,  bat  tl)at  the  circumstances, 
proper  to  be  considered,  strengthen  the 
presumption  the  law  raises  from  tlie  pro- 
rlsions  of  tbe  will,  in  connection  with  the 
residuary  clause,  that  It  was  the  intention 


of  the  testatrix  that  the  legades  to  the 
grandchildren  should  be  paid  out  of  the 
real  estate  devised  by  tbe  said  clause  in 
case  there  was  a  deficiency  of  personal 
property  to  fully  meet  their  payment,  and 
that  a  decree  should  be  made  for  tbe  sale 
of  so  much  of  the  real  estate  not  devised, 
other  than  by  the  sixth  item,  as  may  be 
necessary  to  pay  the  deficiency  of  the 
pecuniary  legacies  arising  from  the  insufii- 
clency  of  the  personal  estate  to  discharge 
the  same,  and  I  will  advise  accordingly. 


(48  N.  J.  B.  E3» 

McGbail.  v.  MoGrail. 
(Court  of  Chancery  of  New  Jersey.   Aug.  7, 1891.) 

DiVOBCE— AdULTBBT— EVIDSKOB. 

In  an  action  by  the  hosband  for  divorce 
OD  the  ground  of  adultery.  It  appeared  that  for 
some  years  the  jHurties  had  not  lived  together, 
the  wife  occupying  his  house.  Having  heard 
rumors  of  her  infidelity,  he  went  to  the  house  at 
about  10  o'clock  at  night  with  ttro  witnesses, 
broke  open  a  kitchen  door,  and  found  her  with 
har  paramoor  In  a  front  room.  The  bedclothes 
were  not  disarranged,  but  the  lights  were  turned 
down  so  low  that  it  was  necessary  to  light 
matches  to  see  what  was  going  on.  Bhe  claimed 
that  her  paramour  had  come  there  to  fix  a  stove, 
but  no  appointment  had  been  made  for  that  pur- 
pose, and  the  evidence  showed  that  it  was  such 
a  cold  night  that  he  might  have  expected  to  And 
a  fire  In  the  stove  at  &at  hour.  She  testified 
that  he  was  very  much  intoxicated,  and  ttiat  she 
asked  him  to  remain  while  she  replenished  the 
fire,  intending  afterwards  to  assist  him  to  tiis 
home,  and  that  while  so  engaged  her  husband 
rushed  in  and  assaulted  him;  but  the  evidence 
showed  that  he  was  not  so  much  intoxicated  but 
that  he  was  able  to  find  her  house,  talk  about 
the  stove,  and  to  remember  what  took  place.  On 
reaching  his  home  he  accounted  for  the  wounds 
inflioted  upon  him  by  the  husband  by  saying  that 
he  had  slipped  or  fallen.  Heid,  that  tbe  evi- 
dence established  her  guilt,  and  that  a  divoroe 
should  be  granted. 

On  bill,  answer,  cross-blll,  and  answer. 

Action  by  Jane  McGrall  against  Francis 
McGrail  for  support  and  maintenance.  A 
cross-bill  was  filed  by  the  husband,  ask- 
ing a  divorce  on  the  ground  of  her  adult- 
ery.   Decree  for  defendant. 

P.  H.  Gllhooly,  for  complainant.  F. 
M.  Voorbeea,  for  d^endant. 

Grebn,  v.  C.  This  bill  was  filed  by  the 
wife  against  her  husband  under  the  twen- 
tieth section  of  tbedlvorce  act  lor  support 
and  maintenance,  and  an  order  for  eil- 
mony  pendente  lite  and  counsel  fee  was 
made.  Tbe  defendant,  under  an  order, 
filed  an  answer  to  the  bill,  and  with  It  a 
cross-bill,  charslng  bis  wife  with  adult- 
ery, committed  with  one  Timothy  Conloa 
at  a  designated  house  in  Elizabeth,  on  tbe 
16tb  of  March,  1890.  There  was  an  an- 
swer by  the  wife,  denying  the  adultery 
charged  In  the  cross-bill,  and  an  addl-. 
tional  counsel  fee  was  ordered  to  be  paid 
by  the  husband  to  the  wife's  solicitor. 
Testimony  was  taken  before  a  master  and 
examiner,  and  tbe  cause  argued  on  the 
evidence  so  taken. 

If  tbe  husband's  case  Is  established, 
there  Is  of  course  no  reason  to  examine 
the  evidence  to  sustain  that  of  the  com- 
plainant. If  the  testimony  given  by  the 
husband  is  to  be  believed,  it  is  idle  to 
question  tbe  goilt  of  the  wife.    She  and 
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the  peraoK  named,  according  to  bis  state- 
ment, were  discovered  under  circum- 
stances that  leave  no  reasonable  doubt  ot 
the  commlBalon  of  the  offense.  Ttae  bus- 
band  is  a  police  officer  of  Elizabeth.  He 
bad  some  years  previously  separated  bim- 
Hulf  from  his  wife,  leaving  ber  In  the  pos- 
session ot  a  house  which  he  owned,  and 
the  rent  of  which  he  has  allowed  her  to 
collect  and  use.  Her  conduct  while  thus 
living  in  a  state  of  separation  was  su  tar 
from  exemplary  that  her  husband's  atten- 
tion was  called  to  It  by  the  priest  and 
friends,  and  the  unfavorable  rumors  re- 
garding it  are  In  a  measure  shown  not  to 
have  been  unjust  by  the  testimony  of  Mrs. 
Marie  Conlon,  who  resided  in  the  house 
with  ber.  McGrail's  attention  being  called 
to  the  conduct  of  his  wife  by  the  priest 
and  by  friends,  he  determined  to  malce  an 
investigation.  On  the  night  In  question 
be  secured  the  services  of  two  persons, — 
Sherrlng  and  O'Laughlin,— and  visited  his 
former  home  about  10  o'elocic  in  the  even- 
ing, and,  after  some  waiting,  made  the 
discovery  he  describes.  He  is  corroborat- 
ed by  the  tvro  friends  who  accompanied 
bim :  in  all  particulars  by  Sherrlng,  and 
as  to  the  latter  part  of  the  transactions 
by  O'Laughlin.  I!  the  stoi-y  told  by  these 
three  is  not  true,  they  have  entered  Into 
a  conspiracy  to  destroy  the  good  name  of 
the  wife  and  her  alleged  paramour  by  will- 
ful and  deliberate  perjury.  McGrail  is,  ot 
course,  an  Interested  party;  but  there  is 
o(i  evidence  to  impeach  his  general  char- 
acter for  truth  and  veracity.  Sherrlng  is 
a  detective,  and  it  is  urged  that  his  testi- 
mony Is  unreliable.  It  is  true  that  the 
testimony  of  a  professional  detective  is.  In 
divorce  cases,  to  be  subjected  to  close 
scrutiny,  and  received  with  great  caution; 
but  it  is  not  to  be  unceremoniously 
t^rown  out.  Hurtzlg  v.  Hurtzig,  44  N.  J. 
Zq.  829,  15  Atl.  Rep.  Wl,  affirmed  ^  N."  J. 
Eq.  869, 19  Atl.  Rep.  622.  If  corroborated 
by  the  testimony  of  other  witnesses  or  by 
circumstances,  and  It  is  consistent,  and 
not  grossly  improbable.  It  should  be  ac- 
corded dne  weight.  One  ground  of  sus- 
picion of  such  testimony  is  that  It  is  to 
the  pecuniary  interest  of  the  witness  to 
create  situations  which  will  compromise 
the  person  he  seeks  to  detect,  and  to  bring 
about  or  create  facts  which  he  is  employed 
to  ascertain,  and  that  his  compensation 
is  in  a  measure  dependent  on  his  success 
in  that  regard.  These  elements  of  dis- 
trust do  not  exist  to  any  extent  with  ref- 
erence toSherring's  testimony  In  thib  case. 
The  situation  presented  Itself,  and  his 
compensation,  if  any,  was  not  dependent 
on  success.  He  was  called  on  to  go  more 
as  a  witness  than  as  a  detective. 
O'Laughlin,  the  other  witness.  Is  a  police 
officer  ot  Elisabeth,  who  has  no  apparent 
Interest  in  the  controversy  worthy  of  con- 
sideration, and  who  stands  unimpeached, 
and  no  reason  is  given  why  entire  reliance 
should  not  be  placed  on  his  testimony. 
It  is  true,  he  was  not  present  when  the 
other  two  went  into  the  room,  but  his 
evidence  gives  substantial  corroboration 
to  their  account  of  the  transaction. 

It  is  urged  by  counsel  for  Mrs.  McGrail 
that  the  story  related  Islmprobable.  The 
testimony  as  to  the  arrangement  ot  the 


house  is  very  nnsatlrfactory.  As  near  as 
I  can  ascertain  the  honse  stands  some  ten 
feet  back  from  the  street.  There  arethree 
rooms  on  the  first  floor,  called  the  "front 
room,  "the  "middle  room,"  and  the  "kitch- 
en." There  is  a  piazsa  and  au  entrance 
on  the  side,  presumably  into  the  middle 
room,  and  an  entrance  into  the  kitchen. 
A  bay  window  in  the  front  room,  five  feet 
from  the  ground,  faces  the  street.  The 
side  door  Is  partly  of  glass,  and  there  Is  a 
window  on  the  piaua.  Some  idea  must 
be  had  of  the  arrangement  of  the  house  to 
judge  of  oue  objection  of  Improbability, 
and  the  above  Is  the  most  satisfactory  I 
can  extract  from  the  evidence.  It  is  too 
Indefinite  to  base  any  positive  conclusions 
upon,  but  sufficient  to  dispose  of  one  In- 
slstment  on  this  head.  O'Laughlin  testi- 
fies that  McGrail  and  Sherrlng  went  into 
the  kitchen,  while  he  watched  the  front 
door  to  prevent  the  escape  of  anyone; 
and  that  he  heard  them  break  in  the  kitch- 
en door.  Counsel  urges  that  it  is  in- 
credible that  these  parties  in  the  front 
room  would  have  suffered  themselves  to  be 
detected  In  the  compromising  situation 
sworn  to  if  McGrail  made  so  much  noise 
getting  Into  the  kitchen  that  O'Laughlin, 
watching  the  front  door,  could  hear  him  ; 
but  this  depends  entirely  on  the  relative 
situation  of  the  persons.  If  the  door 
O'Laughlin  watched  was  the  entrance  in- 
to the  middle  room,  and  the  doors  be- 
tween that  room  and  ttae  front  room  as 
well  as  the  kitchen  were  closed,  and  if 
O'Laughlin  stood  on  the  walk  at  the  side 
of  the  bouse,  it  Is  altogether  probable  he 
could  have  heard  a  noise  at  the  kitchen 
door  which  the  persons  in  the  front  room 
did  not  hear,  particularly  as  his  attention 
was  awake  to  the  noise;  and.  If  the  story 
Is  true,  thdrs  was  not.  This  objection  is 
disposed  ot,  however,  by  the  fact  that 
the  testimony  of  both  Mrs.  McGrail  and 
Conlun  indicates  that  the  first  Intimation 
they  had  of  McGrail's  visit  was  when  he 
got  into  the  room  where  they  were,  and 
that  they  did  not  hear  him  either  getting 
into  the  kitchen  or  coming  tbroueb  the 
middle  room.  It  is  next  urged  that  the 
story  of  these  witnesses  is  improbable 
from  the  fact  that  the  bed-clothing  was 
undisturbed.  But  the  bed  is  no  part  ot 
the  story  as  related,  and  it  Is  altogether 
too  speculative  to  disbelieve  a  statement 
as  Improbable  on  a  surmise  as  to  what 
means  would  probably  be  selected  by  the 
accused  for  the  commission  of  a  crime.  It 
is  further  said  that  the  front  curtain  ot 
the  window  was  up,  and  that  a  person  In 
the  street  could  see  Into  the  room.  But  it 
Is  one  of  the  uncontradicted  parts  of  the 
husband's  story  that  these  parties  were 
in  the  dark  when  surprised  by  the  en- 
trance ot  McOrail  and  Sherrlng.  The 
visitor  Mrs.  Berry  speaks  of  a  light  when 
she  was  there.  Conlon  spealiB  of  Mrs.  Mc- 
Grail lighting  her  visitor  out.  Tet  a  very 
few  minutes  after  they  are  in  the  room 
with  the  door  closed,  and  so  dark  that 
the  husband  and  his  witness  made  their 
discovery  by  lighting  matches  until  the 
lamp  was  found,  burning  so  dimly  as  not 
even  to  disclose  Its  whereabouts.  Neither 
Mrs.  McGrail  nor  Conlon  deny  it  was  dark 
in  the  room,  and  that  McGrail  and  Sher- 
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ring  lighted  matches  in  order  to  see.  TbiM 
destroys  all  point  of  the  argnment  that  It 
was  Improbable  these  parties  would  be 

guilty  of  the  acts  charged  with  the  win- 
ow  cartaln  in  the  condition  It  was. 

Comment  Is  made  on  the  discrepancy  of 
the  witnesses  as  to  time.  Sherring  says 
he,  just  after  reaching  there,  heard  a  clock 
strike  10,  and  tha  t  it  was  half-past  10  by 
McGrail'B  watch  after  the  trouble  was  all 
over.  This  is  the  only  testimony  which 
pretends  to  be  accurate;  the  other  is  sini- 
ply  the  opinion  of  the  witnesses.  Noth- 
ing is  more  uncertain  and  unreliable  than 
the  testimony  of  witnesses  as  to  the  time 
occupied  in  a  transaction.  There  are  sit- 
uations when  moments  seem  hours,  and 
others  when  time  flies  imperceptibly ;  and 
witnesses  should  not  be  discredited  be- 
cause of  a  difference  of  opinion  or  ]ndg- 
ment  on  such  a  point.  There  is  not,  in  my 
opinion,  sufficient  substance  in  the  objec- 
tions urged  to  cast  reasonable  doubt  up- 
on the  testimony  produced  by  the  hus- 
band. 

The  wife  and  C!on1om  both  deny  their 
guilt.  The  testimony  of  the  wife  is  com- 
petent, but  when  it  is  uncorroborated  by 
any  evidence  save  that  of  the  alleged 
paramour  it  cannot  be  relied  on  to  break 
down  an  otherwise  established  case.  It 
was,  of  coarse,  necessary  for  her  to  ex- 
plain facts  which  would  not  admit  of  con- 
tradiction. Why  should  she,  a  married 
woman,  living  separatefrom  her  husband, 
harbor  a  man  at  that  time  of  night  in  her 
bedroom?  Mrs.  McGrail's excuse  for  the 
presence  of  Conlon  that  night  in  her  house 
IB  that  he  came  there  to  fix  a  stove,  and 
that  he  remained  there  until  she  could  re- 
plenish' the  fire,  when  she  was  going  to 
take  him  home.  8he  says  after  letting 
Conlon  in,  and  her  visitor,  Mrs.  Berry,  out, 
she  told  Conlon  to  sit  down  until  she 
put  someooal  on  the  store,  and  she  would 
go  with  him  home;  that  she  went  to  the 
kitchen,  got  some  coal,  and  brought  it  in- 
to the  front  room;  had  part  of  the  store 
open,  but  had  not  put  any  coal  on,  when 
her  husband  rushed  into  the  room,  and  at- 
tacked Conlon.  Does  her  story  satisfac- 
torily explain  the  suspicious  facts?  Is  it 
probable,  and  is  it  corroborated?  She 
says  she  did  not  expect  Cunlon,  and  he 
does  not  pretend  he  went  that  evening  by 
appointment;  but  both  agree  that  he  had 
been  there  previously  to  fix  the  Stove, 
and  was  not  able  to  do  so  because  there 
was  a  fire  in  it.  It  clearly  appears  that 
the  night  In  question  was  cold.  There  Is 
some  discrepancy  in  the  testimony  wheth- 
er It  was  raining  or  not;  but  there  can  be 
no  dispute  that  it  was  a  night  when  It 
was  altogether  probable  there  would  be 
a  fire  In  the  stove.  It  Is  in  the  laHt  degree 
suspicions  that  this  man  went  to  the 
house  of  a  married  woman,  living  sepa- 
rate from  her  husband,  at  10  o'clock  on  a 
cold  night  In  March,  to  fix  a  stove  he 
knew  could  not  be  fixed  if  it  had  a  fire  in 
it.  But  why  ask  him  to  remain?  Her 
excuse  Is  his  intoxicated  condition.  Evi- 
dence shows,  I  think,  he  was  under  the  in- 
fluence of  liquor;  but  it  is  questionable  if 
to  the  degree  Mrs.  McOrail  contends  for, 
which  would  indicate  helplessness  and 
prolMible     incapacity.  :'i3e     was    sober. 


enough  to  find  the  house,  come  there 
alone,  go  to  the  right  entrance,  and  speak 
about  fixing  the  stove.  He  certainly 
misht  bnve  been  trusted  to  go  a  few  steps 
further  to  his  own  home.  He  is  shown 
to  have  been  Intoxicated  at  6  o'clock  in 
the  evening,  but  it  was  near  10  when  he 
reached  Mrs.  McGrail's,  and  the  doctor 
says  when  he  saw  him  he  was  not  drunk. 
The  beating  McGrail  gave  bimraigbthave 
had  the  effect  of  sobering  him,  but  I  do 
not  believe  from  the  evidence  that  Conlon 
was  either  stupefied  or  helpless  when  be 
went  to  the  house,  and  I  think  he  correct- 
ly describes  hln  condition  whenlie  says  he 
was  "betwixt  and  between. "  His  memo^ 
ry  is  good  as  to  what  transpired.  He  re- 
members going  to  the  house;  tbefactthat 
Mrs.  McGrail  admitted  him ;  tbatthere  was 
a  lady  visitor  there  whom  Mrs.  McGrail 
lighted  to  the  door;  that  he  spoke  of  fix- 
ing the  stove;  and  the  particulars  of  Mc- 
Grail's attack  on  him;  the  pistol;  and 
what  was  said.  There  is  no  apparent 
lapse  of  memory.  How  far  Is  Mrs.  Mc- 
Grail corroborated  ?  She  says  Mrs.  Berry 
was  at  her  house  from  5  o'clock  until  near 
10.  Mrs.  Berry  says  she  did  not  go  tbere 
until  between  9  and  10  o'clock.  Conlon 
swears  he  heard  and  saw  nothing  about 
getting  any  coal  to  put  on  the  fire;  that 
the  only  thing  done  after  Mrs.  Berry  l^t 
was  his  arranging  to  come  there  on  Mon- 
day to  fix  the  stove.  There  is  the  widest 
discrepancy  in  the  testimony  as  to  where 
the  lamp  was.  One  says  It  was  in  one 
place  and  others  In  another,  but  all  agree 
that  It  was  dark  in  the  room  the  parties 
were  found  in.  This  is  sought  to  be  ac- 
counted for  by  the  fact  that  tbeoil  In  the 
lamp  was  low;  but  why  not  light  another? 
This  lamp  was  burning  when  Mrs.  Berry 
was  there,  Conlon  says  Mrs.  McGrail  used 
It  to  light  her  out.  She  went  out,  It  Is 
presumed,  of  the  middle  room  door.  Why 
was  the  lamp  left  In  that  room  ;  or.  If  in 
the  other,  found  burning  so  dimly,  and 
the  door  closed  between  the  two  rooms? 
Why  close  this  door  after  bringing  the 
coal  in,  (if  it  was~brougbt  in,)  as  the  par- 
ties must  pass  through  it  to  go  out  after 
the  coal  « as  put  in  the  stove?  It  is  a 
significant  fact  that  after  McGrail  had  cru- 
elly beaten  Conlon  over  the  head  with  the 
bu,ttendof  his  revolver,  and  the  latter, 
cut  and  bleeding,  got  into  bis  house  with 
the  assistance  of  Mrs.  McGrail  and  some 
other  person,  that  no  mention  was  made 
of  the  true  cause  of  his  injury.  He  tells 
Mrs.  Dlngbam  that  he  slipped  or  fell  down, 
and  to  Dr.  Donovan's  Inquiry  how  he  got 
the  blow,  evaded  it  In  some  way  or  other, 
although  he  says  he  told  him  be  was 
struck,  and  McGrail's  name  was  men- 
tioned. I  am  constrained  by  the  evidence 
to  find  that  the  complainant  is  guilty  of 
the  charge  made  In  the  cross-bill,  and  ad* 
rise  a  decree  in  favor  of  the  husband. 


(48  N.  J.  B.  63S) 

Sii.VBBS  v.  Potter  et  al. 
(,C<mrtof  Chancery  of  New  Jeriey.  Aug.  17, 18Q1.) 

P^ROI.  I'BCST  IK  liAKD— BNPOBCBMBSre— PUlOt 
EVIDBNCK. 

1.  While  a  trust  in  lands,  created  by  parol, 
must,  in  an  attempt- to  enforce  the  trust,  he  man- 
ifested by  writing  duly  signed,  it  ia  oompeteat) 
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after  the  trust  has  been  terminated  by  a  convey- 
ance of  the  property  by  the  trustee,  to  prove  the 
trust  by  parol  evidence. 

i.  The  true  consideration  of  a  deed  mav  be 
shown  by  parol  evidence,   though  it  vary  from 
that  expressed. 
(SyUabua  by  the  Cau/rt.) 

On  bill,  answer,  replication,  and  proota 
n  open  coart. 

Mr.  Engelbrecbt  and  S.  B.  Sansom,  for 
complainant.  Heaty  S.  TVIiite,  for  defend- 
ants. 

Grrbn,  V.  C.  Tbla  action  was  original- 
ly brought  by  George  M.  Silvers  as  an  at- 
tacliing  creditor  of  tbe  defeodaut  Lewla  C. 
Potter  to  sot  aside  a  conveyance  made  by 
I.«wl8  C.  Potter  to  the  other  defendant, 
Grace  Potter,  of  certain  lands  at  Ruther- 
ford, in  this  state.  The  attachment  was 
issued  April  26,  188X,  and  levied  on  tbe 
property  in  question.  Waldorf  H.  Pbil- 
Ups,  a  creditor,  applied  under  the  attach- 
ment in  tbe  suit,  and  Judgment  was  en- 
tered March  12, 1889,  in  favor  of  Silvers 
and  Phillips  for  the  amount  of  their 
claims,  respectively,  as  proved.  Subse- 
quent to  the  commencement  of  this  suit, 
Waldorf  H.  Phillips  was  admitted  as  a 
party  complainant  berein.  The  property 
in  question  originally  belonged  to  Sarah 
L..  Potter,  tbe  mother  of  the  defendants, 
who,  by  a  deed  dated  May  24, 1881,  con- 
veyed tbe  same  to  the  defendant  Lewis  C. 
Potter.  This  deed  is  expressed  to  have 
been  in  consideration  of  'one  dollar  and 
other  good  and  valuable  consideration. " 
It  was  not  recorded  until  November  20, 
1886.  The  deed  sought  to  be  set  aside  as 
fraudulent  was  made  by  Lewis  C.Potter 
to  Grace  Potter,  and  is  dated  November 
18, 1886,  and  was  recorded  November  23, 
1886,  and  is,  as  expressed,  "in  ~ considera- 
tion of  one  dollar  and  other  valuable  con- 
sideration." A  release  from  taxes,  given 
by  the  inhabitants  of  Bergen  to  Lewis  C. 
Potter,  dated  December  12,  1881,  and  re- 
corded November  20,  1886,  was  also  put 
in  evidence.  The  bill  claims  that  the  con- 
veyance of  this  property  by  Lewis  C.  Pot- 
ter to  bis  sister  by  the  deed  dated  Novem- 
ber 18, 1886,  was  fraudulent  and  void  as 
against  creditors,  aud  particularly  as 
against  them.  The  answer  of  the  defend- 
ants Is  that  this  property  was  originally 
owned  by  tbeir  mother,  and  was  by  her 
conveyed  to  ber  son  Lewis,  to  be  by 
him  held  in  trust  forhlmselland  his  broth- 
er and  sisters,  two  of  whom  were  Infants, 
In  order  to  enable  the  property  to  be 
sold  without  much  expense  and  trouble, 
be  being  tbe  only  male  member  of  the  fam- 
ily who  was  of  age;  and  that  be,  being 
perfectly  solvent,  and  about  to  change 
his  residence  from  tbe  state  of  New  Jersey 
and  begin  business  elsewhere,  deemed  It 
better  to  put  tbe  title  of  the  property  in 
tbe  name  of  his  sister,  who  was  at  home 
taking  charge  of  the  children,  and  who 
could  execute  a  deed  (or  the  property.  If 
a  purchaser  could  be  found  therefor,  with 
less  trouble  aud  expense;  and  that  tbe 
understanding  was  and  is  that  Grace 
Potter  is  to  hold  the  land  and  premises 
subject  to  the  same  trust  that  he  held 
them',  and  that  each  of  tbe  said  children 
bad  an  equal  interest  in  tbe  lands  and 


premises,  namely,  one>8ixtb.  That  before 
tlte  time  of  the  conveyance  to  bis  sister, 
he  had  used  money  which  belonged  to  his 
brother  and  sisters,  and  was  Indebted  to 
them,  and  that  his  Interest  in  the  prem- 
ises was  to  be  held  by  bis  sister  for  herself 
and  ber  other  brother  and  sisters;  and 
that  said  conveyance  was  given,  so  far  as 
bis  one-sixth  interest  was  concerned,  to 
pay  and  satisfy  that  Indebtedness.  In 
short,  tills  defense  is  that  Lewis  C.  Potter 
held  the  title  to  this  property  for  the  pur- 
pose of  making  title  to  any  purchaser  who 
might  be  obtained,  for  the  benefit  of  bis 
mother,  his  brother,  sisters,  and  himself; 
that  he  was  indebted  to  them,  and  con- 
veyed this  property  to  his  sister,  charged 
With  the  same  trust  under  which  be  held 
it;  and  that,  so  far  as  he  might  have  bad 
any  interest  In  the  property.  It  was  to 
pass  under  the  deed,  In  payment  of  bis 
obligation.  The  conveyance  to  the  sister 
was  in  tbe  life-time  of  tbe  mother.  Tbe 
complainant  insists  that  this  was  a  volun- 
tary conveyance,  which, underthededslon 
of  Hagerman  v.  Buchanan,  45  N.  J.  Eq. 
292,17  Atl.  Rep.  946,  was  absolutely  void  as 
against  creditors  whose  debts  existed  at 
the  time.  So  far  as  the  indebtedness  to 
tbe  complainant.  Silvers,  Is  concerned,  it 
was  not  incurred  until  after  the  convey- 
ance, and  the  principle  Invoked  docs  not 
apply.  The  Judgment  of  Phillips  Is  based 
upon  a  claim  tor  services,  as  a  member  of 
the  bar  of  New  York,  rendered  by  talm 
through  a  series  of  years  anterior  to  tbe 
date  of  tbe  deed.  These  services  were  per- 
formed, as  he  says,  in  bis  capacity  as 
counsel  for  these  parties  in  lltiKatlons,  and 
advice  with  reference  to  their  property. 
It  would  appear,  although  not  clearly, 
that  this  property  had  been  once  owned 
by  the  father  of  these  defendants,  and  had 
been  conveyed  by  him  through  a  third 
party  to  his  wife,  their  mother;  that  sub- 
sequently he  had  made  an  assignment,  and  , 
that  that  assignment  had  been  filed  In 
New  Jersey.  The  litigation  in  which  Mr. 
Phillips  was  employed  had  taken  place  in 
New  York,  I  assume,  against  the  assignee. 
The  detendants  insist  that  the  principle 
referred  to  does  not  apply  in  this  case 
with  reference  to  the  claim  of  Phillips,  nor 
can  the  complainant.  Silvers,  have  relief 
on  the  ground  that  the  conveyance  at- 
tacked is  tainted  with  actual  fraud,  be- 
cause they  say  the  deed  from  Lewis C.  Pot-, 
ter  to  Grace  Potter  was  not  a  voluntary 
conveyance,  and  that  It  was  but  a  trans- 
fer of  a  trust-estate,  upon  which  neither 
of  them  ever  had  any  lien  at  law  or  in 
equity. 

The  Important  question  Is  with  refer- 
ence to  the  character  of  the  Interest  which 
Lewis  had  in  this  property.  Tbe  deed 
from  his  mother  to  blmselds  on  its  face  an 
absolute  conveyance  of  the  property  with 
covenants  of  warranty.  It  is  claimed  that 
parol  evidence  Is  not  admissible  to  estab- 
lish the  fact  that  this  was  a  conveyance 
by  the  mother  to  the  son  of  this  property, 
to  be  held  In  trust  by  blm  tor  her  and  bis 
brother  and  sisters.  It  the  effort  on  the 
part  of  the  defendant  at  this  time  was  to 
establish  such  a  trust,  then  the  contention 
of  the  complainant  would  be  well  founded. 
Neither  tbe  mother,  nor  any  one  claiming. 
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under  hor,  coold,  ander  the  Btatnte  of 
fraads,  in  the  face  of  this  absolute  conyey- 
ance,  eBtablieh  by  parol  teBtlmony  that  it 
was  only  a  conveyance  of  the  property  to 
Lewis  in  trust.  Nor  could  Lewis,  under 
the  statute  of  frauds,  make  an  effective 
parol  declaration  of  trust  of  the  lands 
conveyed  to  him  by  such  a  deed.  -But  it 
was  entirely  competent  for  Lewis,  so  long 
as  he  held  the  title  to  the  property,  to 
make  a  bona  Ode  declaration  of  trust  in 
writing;  and,  if  so  made,  the  same  would 
have  been  valid  against  his  heirs  and 
against  his  creditors.  If  he  had  not  made 
this  deed,  but  had  bona  Sde  executed  a 
proper  declaration  of  trust,  it  would  have 
been  gOod  against  these  credltorij,  even  if 
made  after  their  attachments  had  been 
levied.  Gardner  v.  Kowe,  2  81m.  &  S.  346, 
on  appeal,  5  Buss.  258.  "A  lease  was 
granted  to  W.,  who  afterwards  com- 
mitted an  act  of  bankruptcy,  and  then  ex- 
ecuted a  deed  stating  that  his  name  had 
been  used  in  the  lease  in  trust  for  R.,  and 
declaring  the  trust  accordingly.  "  A  bill 
was  filed  on  behalf  of  the  creditors  of  W. 
under  the  commission  in  bankruptcy, 
claiming  the  lease  as  part  of  his  estate ; 
and  the  court  directed  an  issue  to  try 
whether  W.'s  name  was  used  in  the  lease 
as  a  trustee  for  R.  The  jury  having  found 
a  verdict  in  the  affirmative,  it  was  held 
that  the  declaration  of  trust  was  valid, 
though  executed  after  bankruptcy,  and 
that  the  lease  did  not  pass  to  W.'s  as- 
signee. The  questiou  in  such  a  case,  of 
course,  is  whether  the  estate  was  in  fact 
conveyed  in  trust.  The  statute  of  frauds 
covering  this  point  is  a  rule  of  evidence. 
It  provides  that  the  trust  must  be  mani- 
fested or  proved  by  a  sufficient  writing; 
but  a  trust  can  still  be  created  by  parol 
It  cannot  be  enforced  in  a  court  while  it 
rests  in  parol  alone,  because  the  statute 
then  intervenes,  and  says  that  it  must  be 
manifested  or  proved  by  writing.  There 
is,  however,  nothing  which  requires  that 
the  writing  should  be  executed  at  the  time 
that  the  ttust  is  created.  In  fact  It  may 
continue  to  rest  In  parol  and  not  be  de- 
clared until  the  trustee  dies,  and  then  may 
be  so  declared  by  his  will.  1  Lewin, 
Trusts,  (Text-Book  Series,)  p.  188.  "The 
statute  will  be  satisfied  if  the  trust  can  be 
manifested  and  proved  by  any  subsequent 
acknowledgment  by  the  trustee,  as  by  an 
expressed  declaration  by  him,  or  any 
memorandum  to  that  effect,  or  by  a  letter 
under  his  hand ;  by  his  (signed)  ansvk-er  in 
chancery,  or  by  an  affidavit,  or  by  a  re- 
cital in  a  bond  or  a  deed ;  and  the  trust, 
however  late  the  proof,  operates  retro- 
spectively from  the  time  of  its  creation." 
Dean  v.  Dean,  9  N.  J.  Eq.  425:  Ownes  v. 
Ownes,  28  N.  J.  Eq.  60;  Jamison  v.  Miller, 
27  N.  J.  Eq.  586;  MeVay  v.  McVay,  43  N.J. 
Eq.  47,  10  Atl.  Bep.  178;  Newkirk  v.  Place, 
(N.  J.)  21  Atl.  Rep.  124.  We  have,  then, 
this  condition  :  Mrs.  Potter  conveyed  this 
property  by  an  absolute  deed  to  her  son. 
It  may  have  been  that  at  the  time  of  such 
conveyance  a  trust  was  created  by  parol, 
which  trust  would  continue  impressed  uij- 
on  Lewis'  estate  in  conscience,  but  which 
could  not  be  enforced  In  any  court,  because 
not  manifested  In  writing.  He  does  not 
make  any  declaration  in  writing  of  the 


trust.  He,  however,  says  that  be  has  ex- 
ecuted the  trust ;  that,  so  far  as  he  is  con- 
cerned, be  holds  the  title  no  longer,  and 
that  bis  trust  has  been  discharged.  The 
eKort,  then,  of  the  defendants  is  not  to  en- 
force a  trust.  They  say  the  trust  is  at  an 
end  so  far  as  Lewis  is  concerned,  and  the 
question  which  then  presents  itself  is  the 
same  as  that  which  would  have  been  pre- 
sented had  Lewis  made  a  declaration  of 
trust  in  writing,  namely,  was  any  ^rust  in 
fact  created  by  parol  at  the  time  ills  moth- 
er conveyed  the  property  to  him?  This  is 
a  question  which  must  be  settled  by  parol 
testimony.  When  rights  of  third  parties 
intervene,  and  question  is  raised  whether 
a  trust  by  parol  has  in  fact  been  created, 
recourse  must  necessarily  be  had  to  parol 
testimony  to  prove  what  actually  took 
place.  In  Smith  v.  Hiiwell,  11  N.  J.  Eq. 
349,  at  358,  Chancellor  Williamson  says: 
"The  statute  does  not  require  that  the 
trust  shall  be  created  by  writing,  hut  that 
it  shall  be  manifested  and  proved  by  writ- 
ing. This  trust  was  created  on  the  19th 
of  July,  1828,  when  the  deed  was  executed 
to  Walter  Klrkpatrick ;  but  to  manifest 
and  to  prove  this  trust  a  writing  was  nec- 
essary,— that  is,  a  cestui  que  trust  cannot 
establish  the  trust  by  parol.  He  must 
prove  it  by  written  evidence.  When  this 
written  evidence  wait  made,  whether  it 
was  coeval  with  the  trust,  or  was  exe- 
cuted afterwards,  cannot  affect  the  trust. 
The  question  of  fraud— that  Is,  whether 
the  trust  was  really  created  at  the  time  of 
the  execution  of  the  Instrununt  or  deed  to 
which  the  manifestation  of  the  trust  refers 
— is  always  an  open  question.  Suppose  a 
judgment  or  some  other  lien  had  attached 
to  the  property  in  the  interval  between 
the  execution  of  the  deed  and  the  declara- 
tion of  the  trust,  it  would  have  been  nec- 
essary, in  order  to  defeat  such  lien,  to 
show  that  the  tru«t  was  bonaSde  created 
at  the  time  of  the  execution  of  the  deed. 
This,  however,  might  be  done  by  parol, 
because  the  statute  does  not  require  that 
the  trust  should  be  created,  but  only  man- 
ifested In  writing."  In  Jamison  v.  Miller, 
27  N.  J.  Eq.  586,  Mr.  Justice  Dixon  says: 
"The  parties  able  to  create  the  trust  were 
Charles  and  James  Dugan,  In  whom,  ex- 
cept for  this  trust,  the  whole  legal  and 
equitable  estate  vested  at  the  time  this 
trust  was  created.  Charles,  under  whom 
the  complainant  claims,  declared  the  trust 
In  his  letter  to  Mrs.  Jamison,  before  the 
complainant's  alleged  rights  attached. 
Since  that  time  James  has  evidenced  the 
trust  by  executing  it,  and  Charles  and 
James  have  both  united  in  a  manifesta- 
tion of  it  by  their  joint  answer  in  this 
cause.  The  fact  that  these  later  writings 
were  signed  afterthecomplalnant's  claims 
intervened,  does  not  rob  them  of  their  effi- 
cacy under  the  statute.  The  writings  are 
but  evidence;  the  trust  is  anterior  and  in- 
dependent; and  the  rights  which  the  court 
regards  are  those  that  spring  from  the 
creation,  not  the  mere  proof  of  the  trust. 
There  is  no  inequity  In  permitting  the 
trustee  of  an  express  trust  to  make  evi- 
dence upon  which  the  courts. can  recognise 
and  effectuate  it  In  order  that  the  expecta- 
tions of  his  creditors,  who  attempt  to  en- 
force their  remedies  against  the  truet-es- 
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tate,  may  be  disappointed."  Citing  Gard- 
ner V.  Rowe,  Bnpra.  See,  also,  Eaton  v. 
Eaton,  36  N.  J.  Law,  290. 

We  have,  tben,  Lewis  in  the  position  of 
having  execated  the  trust,  U  one  existed, 
with  the  only  qDestion  remaining  as  to 
whether  the  property  was  in  fact  conveyed 
to  him  in  tmst,  upon    which    qnestion 
parol  evidence    is    admissible.    He  says 
that  his  mother  thought  it  was  best  to 
dispose  of  this  property,  as  they  needed 
the  money  very  badly.    That  he  went  to 
Mr.  Phillips,  who   was  doing  legal  basl- 
ness  for  him  at  that  time,  and  asked  him 
what  woold  bethel>etit  method  tor  him 
to  dispose  of  the  property ;  whether  his 
mother  could  sell  it,  she  being  an  Invalid ; 
and  he  (Phillips)  said  that  there  was  a 
cloud  on  the  title,  and  that  he  (Potter) 
could  not  dispose  of  the  property, — that 
his  mother  conld  not  dispose  of  the  prop- 
erty; and  he  said  that  he  (Potter)  had 
better  have  that  property  made  over  in 
his  name  if  his  mother  wanted  to  dispose 
of  it  for  their  benefit,  and  that  he  (Phll- 
lipe)  drew  the  deed,  and  that  the  proper- 
ty became  his  (Potter's)  to  dispose  of  for 
the  benefit  of  his  mother  and  his  sisters 
and    brother.    After   the   death     of     his 
mother  he  was  to  do  the  same  thing  for 
his  brother  and  sisters,— that  is,  to  dis- 
pose ol  the  property  if  it  conld  be  done. 
No  actual  consideration  was  paid  by  him 
to  his  mother  for  the  conveyance.    Mr. 
Phillips,  one  of  the  complainants,  admits 
he  drew  the  deed  from  Mrs.  Potter  to  her 
son.    He  did    not   see  Mrs.  Potter,  but 
thinks  she  wrote  a  letter  to  him ;  his  con- 
ferences beingwlth  her  son  I^wls.     He 
was  asked,  "Who  advised  that  the  deed 
be  made?"  and  he  says:  "There  was  some 
trouble  abont  the  title  to  the  proijerty  as 
it  stood.    I  was   asked  which   was  the 
best  way  to  clear  up  the  title,  and  I  gave 
that  advice. "    He  was  asked:  "Too  ad- 
vised Mrs.  Potter  to  convey  it  to  her  son  ?  " 
to  which  he  says :  "  I  told  Dr.  Potter  so. " 
They  were  desirous  of  selling  It  so  as  to 
pay  him,  (PhllUpH.)    There  was  a  flaw  In 
the  title,  and  he  gave  the  advice  to  clear 
up  the  title.    That  it  was  deeded  by  his 
advice  to  the  son.     He  advised  that  the 
title  could  be  cleared  up  In  that  way.    He 
did  not  see  Mra.  Potter  at  all  In  the  mat- 
ter, but  advised  Dr.  Potter  that  the  title 
conld  be  cleared   up  In  that  way.    After- 
wards, that  he  advised  the  deed,  so  that 
It  could  be  sold  by  him,  (Lewis,) — ^he  ad- 
vised Its  being  put  In  his  name;  "there 
was  an  equitable  and  legal  title,  and  that 
was  so  as  to  merge  the  two  so  that  he 
could  sell  it.    So  far  as  he  [Phillips]  nn- 
deratood  at  the  time,  it  belonged  to  his 
[Potter's]  mother. "    From  this  evidence 
ft  appears  that  th**  property  belonged  to 
Mrs.  Potter,  and  that  by  the  advice  of  this 
complainant  (Phillips)  it  was  conveyed 
by  her  to  her  son,  so  that  a  title  could  be 
Kiven  for  it.    We  are  not  favored  with 
any  explanation  as  to  how  the  mere  con- 
veyance by  Mrs.  Potter  to  her  son  could 
enable  him  to  give  any  better  title  than 
she  conld  herself,  bnt  we  have  knowledge 
brought  to  him  (Phillips)  that  this  con- 
veyance was  simply  a  transfer  of  the  title 
tor  the  purpose  of  enabling  the  son  to 
make  a  sale  of  the  property  for  the  bene- 


fit of  the  family.  This  Is  reinforced  by  the 
statement  of  Lewis  himself  as  to  tbeterms 
under  which  he  received  and  held  the  title. 
This  is  a  creditors'  bill,  allowed  in  this 
state  to  be  maintained  by  an  attaching 
creditor,  whose  writ  has  been  levied  upon 
real  estate  for  the  purpose  of  clearing  up 
any  legal  cloud  which  may  rest  upon  the 
tide  of  the  defendant  in  attachment.  The 
attachment  Is  levied  upon  the  right,  title, 
and  Interest  of  the  defendant  In  attach- 
ment In  the  real  estate  levied  upon.  The 
theory  is  that  no  realisation  by  proceed- 
ings at  law  can  be  had  of  such  levy  be- 
cause some  Impediment  has  been  inter- 
?i08ed  by  a  fraudulent  conveyance,  and 
he  bill  Is  suffered  to  be  brought  for  the 
purpose  of  removing  this  obstacle,  in  or- 
der that  the  legal  process  may  reach  the 
Interest  of  the  defendant.  B  that  interest 
Is  a  beneficial  one,  which  Inures  to  the  ad- 
vantage of  the  defendant,  the  attach- 
ment levy  has  seized  something  substan- 
tial. If,  however,  the  defendant  in  attach- 
ment holds  the  property,  or  has  held  it, 
simply  as  a  naked  trustee,  the  levy  of  the 
attachment  has  taken  hold  of  nothing 
which  can  be  transformed  Into  satisfac- 
tion of  his  creditors'  debts.  Lewis  had 
no  title  to  this  property  at  the  time  the 
attachment  was  levied.  The  only  title 
which  he  ever  held  In  It  was  by  the  deed 
from  his  mother,  which  was  executed  to 
him  under  such  circumstances  that  be 
must  be  regarded  as  simply  a  trustee. 
Any  beneficial  Interest  which  he  might 
have  had  prospectively  in  the  property  on 
the  death  of  bis  mother  (which  did  not 
happen  until  after  the  conveyance  to  his 
sister)  cannot  be  considered  as  one 
reached  by  the  attachment. 
'  The  views  above  expressed  would  ren- 
der an  examination  of  other  points  unnec- 
essary, unless  it  is  that  Lewis  has  a  bene- 
ficial interest  In  an  undivided  sixth  of  the 
property.  It  is  claimed,  however,  that 
any  Interest  Lewis  might  otherwise  have 
had  in  the  property  was  conveyed  by  the 
deed  In  discharge  of  an  Indebtedness  to 
his  mother.  The  deed  Is  expressed  to  be 
"In  consideration  of  one  dollar  and  other 
valuable  consideration."  On  the  trial  it 
was  proposed  to  show  the  true  considera- 
tion, which  was  objected  to  on  the  ground 
that  parol  evidence  could  not  be  received 
to  show  any  consideration  other  than 
that  so  expressed.  This  position  Is  un- 
tenable. The  authorities  in  this  state  are 
clear  that  the  true  consideration  of  a  deed 
may  be  shown  by  parol,  though  it  vary 
from  that  expressed,  bHt  not  to  vary  or  en- 
large the  grant.  Morris  Canal,  etc.,  Co.  v. 
Ryerson,  27  N.  J.  Law,  457.  The  recital  In 
the  deed  is  notconclusive  as  to  the  amount 
ol  the  consideration.  Adams  v.  Bank,  10 
N.  J.  Eg.  535;  Herbert  v.  Scofleld.  9  N. 
J.  Eq.  492.  If  It  was  otherwise,  the  evi- 
dence In  this  case  was  still  admissible. 
The  objection  is  based  on  the  general  rule 
that  parol  evidence  is  inadmissible  to  vary 
a  written  contract.  Bnt  the  evidence 
offered  and  produced  cannot  be  claimed 
to  vary  or  change  even  the  terms  of  the 
consideration  named  In  this  deed,  for  it  I0 
expressly  stated  to  I>e"ln  consideration 
of  one  dollar  and  other  valuable  consid- 
eration."   It   appears    that     Lewis   had 
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some  years  betora  indoced  his  mother  to 
mortgaKe  a  piece  ol  property  wbicb  sbe 
owned  in  Brooklyn,  to  raise  the  sum  of 
f900  to  loan  to  him  to  go  into  a  business 
specalatlon,  on  tbe  promise  by  him  to 
pay  it  back  to  her  as  soon  as  he  could ; 
that  he  was  unsuccessful  in  his  venture, 
and  the  result  of  it  was  that  the  mort- 
gage on  the  Brooklyn  property  was  fore- 
closed, the  property  sold,  bought  in  by  a 
stranger,  and  lost  to  the  family,  and  that 
it  stood  as  a  claim  against  him,  which  he 
recognized  at'  tbe  time  of  his  conveyance 
of  the  property  to  his  sister.  It  is  urged 
on  the  other  side  that  Lewis  had  contrib- 
uted from  time  to  time,  to  the  support  of 
the  family,  sums  of  money  which  were 
more  than  sufficient  to  have  discharged 
any  assumed  indebtedness.  This  is  a 
question  of  payment,  which  it  was  for 
them  to  settle  among  themselves.  If  tbe 
son  borrowed  money  from  his  mother,  to 
procure  which  she  mortgaged  her  estate, 
and  lost  it  under  foreclosure,  and  the  son 
elected  to  afterwards  contribute  to  the 
support  uf  his  widowed  mother  and  sis- 
ters and  infant  brother  without  regarding 
such  donation  as  a  payment  of  bis  in- 
debtedness, the  transaction  is  not  obnox- 
ious to  any  principles  of  law,  equity,  or 
honesty,  and  will  not  be  disturbed,  unless 
other  facts  disclose  thn  taint  of  a  fraudu- 
lent intent.  In  considering  the  question 
as  now  presented,  we  assume  that  Lewis 
held  tbe  title  for  his  mother  and  fire  other 
children  and  bimiielf,  each  on  the  death  of 
the  mother  to  be  entitled  to  one-sixth, 
which  would  give  Lewis  a  prospective 
one-sisth  Interest  in  the  property;  and 
that  Grace,  the  mother  being  now  dead, 
would  hold  an  undivided  sixth  for  tbe 
benefit  of  Lewis,  If  he  bas  uot  parted  with 
It.  They  both  claim  be  has  no  interest, 
having  transferred  it  in  payment  of  his  in- 
debtedness to  his  mother.  It  was  entirely 
competent,  under  the  decisions  in  this 
state,  for  Lewis  to  convey  his  Interest  in 
discharge  of  an  Indebtedness  to  bis  mother 
or  sisters  and  brother,  and  if  the  same 
was  done  in  good  faith  it  was  perfectly 
good  as  against  his  other  creditors,  being 
only  a  preference  given  by  him  to  the  claim 
of  his  relatives  over  that  of  the  others. 
There  is  nothing  in  the  evidence  to  show 
that  the  value  of  one-sixth  of  this  estate 
was  worth  more  than  9900,  the  amount 
advanced  to  him  by  bis  mother,  nor  do  I 
discover  any  indications  of  fraud  to  even 
bring  suspicion  on  the  transaction,  or  to 
defeat  tbe  contention  of  tbe  defendants 
that  this  was  not  a  voluntary  convey- 
ance of  any  interest  Lewis  had.  If  he  in 
fact  bad  any.  In  my  opinion,  this  suit 
cannot  be  maintained,  and  the  bill  should 
be  dismissed,  with  costs. 


(48  N.  J.  E.  Btt)  

CaiPCHASIS  V.  Chipchabg. 
{CourtofChanoery  of  New  Jersey.  Aug.  17, 1891.) 
DivoRCB— Obstinate  DbsebtioS. 
1.  Desertion  cannot  be  considered  as  obstinate 
on  the  part  of  one  when  the  separation  is  acqui- 
esced in  and  entirely  satisfactory  to  the  other, 
who  neither  entertains  nor  manifests  any  desire 
that  the  separation  or  the  oaaees  which  brought 
It  about  should  cease. 

8.  A    wife   who    la   prosec^tiqg  bq   action 


against  her  husband  for  divorce  for  alleged  adul- 
tery cannot  maintain  that  the  separation  during 
the  pendency  of  such  suit   is  obstinate  on  the 
part  of  the  husband. 
(Syllaims  by  the  Court.) 

On  bill,  answer,  and  proofs  in  open 
court. 

E.  K.  Seguiae,  for  petitioner.  A.  Q.  Gar- 
retsoB,  for  defendant. 

Obbrn,  V.  C.  This  is  an  action  for  di- 
vorce on  the  ground  of  desertion.  Tbe 
parties  were  married  at  Mt.  Hope,  West- 
chester county,  N.  T.,  June  14,  1883. 
The  complainant,  at  tbe  time  of  her  mar- 
riage, resided  there  with  her  father,  and 
has  continued  to  live  there  up  to  the  pres- 
ent time.  The  bill  alleges  that  the  defend- 
ant deserted  his  wife  in  August,  18S3.  It 
was  filed  on  tbe  16th  of  May,  1890.  Itap- 
peared  in  the  evidence  that  the  husband, 
at  the  time  of  marriage,  was  employed  by 
a  firm  In  New  York  city,  but  soon  after 
bis  marriage  the  head  of  the  firm  died, 
and  he  was  thrown  out  of  employment; 
that  he  sought  to  get  into  business  unsuc- 
cessfully until  August,  1886,  on  the  ;Kth 
day  of  which  month  he  went  to  Kansas 
City  to  find  employment.  This  action 
on  his  part  was  with  the  entire  consent 
and  approbation  of  bis  wife,  and  with  tbe 
understanding  that  if  he  was  successful  in 
bis  eftortsstae  would  follow  him,  with  their 
little  child,  and  take  up  their  residence 
wherever  he  might  become  establlslied. 
They  corresponded, together;  and  he,  from 
time  to  time,  up  to  June,  1886,  remitted 
money  to  her.  He  .wrote  her  In  January, 
1886,  that  he  had  a  promise  of  a  fair  sal- 
ary, on  which  he  thought  they  conld  sup. 
port  themselves  with  economy,  but  ad- 
vised her,  in  consequence  of  the  inclement 
state  of  the  weather,  not  to  venture  there 
with  her  infant  until  later  in  the  season. 
His  last  remittance  to  her  was  on  June  25, 
1886,  and  after  that  time  tbe  correspond- 
ence seems  to  have  been  lees  frequent,  if  it 
was  not  entirely  discontinued.  He  lost 
his  situation  in  Kajisas  City,  and  was  re- 
duced to  penury.  Friends  assisted  him 
with  means  to  return  to  the  east,  and  he 
came  back  in  February ,  1887.  He  returned 
by  a  route  which  had  its  termination  at 
New  York  city, — by  tbe  Hudson  River 
Bailroad.  He  arrived  in  New  York  In  the 
middle  of  the  night,  and  went  immediate- 
ly to  his  relatives  in  Hudson  county,  N.  J. 
He  did  not  communicate  the  fact  of  bis  re- 
turn to  his  wife ;  neither  did  he  go  there 
or  write  to  ber.  He  accounted  for  this,  in 
the  first  place,  by  lack  of  means,  which 
prevented  bis.  going  there  immediately 
after  hia  arrival,  and  because  he  had  heard 
that  his  wife  did  not  desire  to  see  him. 
His  wife  knew,  however,  of  bis  return,  bat 
neither  sent  to  him  nor  communicated 
with  him  by  letter  or  otherwise.  She  took 
measures  to  institute  an  action  ba,  tlie 
courts  of  New  York  against  him  for  di- 
vorce on  tbe  ground .  of  adultery,  ali^red 
to  have  bem  committed  in  Kansas  Gtj 
early  in  tbe  year  1887.  Rumors  of  such 
action  on  ber  part-reached  the  defendant, 
and  he  requested  a  connection  of  his  fami- 
ly. Rev.  Mr.  Sherwood,  to  go  and  see  his 
wife.  Mr.  Sherwood  called  upon  ber  on 
April  4, 1887,  and  told  her  that  be  came 


Digitized  by 


Google 


S.3.) 


CHIFCHASE  e.  CHIPCHASB. 


troiD  hw  haBband,  saytaf;  tbat  b«r  bat- 
band  was  WIlHns  to  Rvpport  her  to  tbe 
beet  of  hU  ability  If  sbe  would  retnrn  to 
Mm.  Her  reply  to  Mr.  Sberwood  wa« 
tbat  sbe  bad  no  coDOdence  In  bis  snpport, 
and  was  not  willing  and  would  not  under 
any  clrenmatancea  letnm  to  blm;  and, 
further,  tbat  the  child  sboald  not  bear  its 
father's  nam^e.  Mr.  Sberwood  said,  far- 
ther, tbai^  be  came  from  ber  husband  at 
his  request,  and  tbat  be  bad  told  blm  to 
tell  ber  that  he  would  support  her.  Mrs. 
Chlpcbaseand  her  father  say  that  this  in- 
terview Impressed  tlietn  only  with  the  Idea 
tbat  the  proposition  was  made  for  the 
purpose  of  extracting  some  answer,  and 
seem  to  have  questioned  its  good  faith. 
She  says  that  she  employed  Mr.  John  H. 
Hull,  of  tbe  New  York  bar,  to  prosecute 
her  action  against  ber  husband  in  that 
state  as  early  as  May,  1887,  and  did  not 
prosecute  the  same  actively  for  financial 
reasons.  Intormatioo  reaebed  tbe  defend- 
ant tbat  proceedings  were  to  be  taken  in 
New  Jersey  looking  to  his  arrest,  and 
thereupon  Mr.  Rudolpb  Babe  was  em- 
ployed in  bis  betaalf.  Mr.  Rabe  testified 
that  he  waited  on  Mr.  Hull,  tbe  counsel 
for  tbe  complainant,  In  New  York,  to  pre- 
Tent  any  such  action.  Oomplainant  then 
called  on  Mr.  Rabe,  who  decUned  to  bave 
any  communication  with  ber  except  in 
presence  of  ber  connsei ;  but,  on  her  ex- 
plaining that  she  bad '  visited  blm  at  Mr. 
Hnll's  reqaest,  fee  asked  ber  what  she 
wanted.  She  then  said  to  taim  that  she 
wanted  to  get  rid  of  ber  husband,  and  be 
told  her  that  ber  husband  waa  willing  to 
support  her,  and  asked  her  if  sbe  was  will- 
ing to  go  to  New  Jersey  tO  live  with  blm ; 
that  ber  husband  would  do  tbe  best  he 
could  by  her;  and  she  then  said  she  would 
not  do  It  under  any  circumstances.  Mr. 
RabQ  then  cautioned  ber  again  against 
talking,  and  told  her  not  to  have  any  fur- 
ther conversation  with  him.  Bnbseqaent 
to  that  time  tba  action  for  divorce  was 
commenced  by  the  servleeon  tbe  defendant 
of  summons  and  complaint;  The  cause 
of  action  was'  an  allefg^ed  adultery  on 
tbe  part  of  tbe  defendant.  A  stipulatlun 
was  agreed  upon  after  the.  suit  Was 
brought  by  which  the  defendant  paid  a 
counsel  fee.  and  provided'  for  the  pay. 
ment  to  bis  wife  for  her  child  of  914  a 
month.  It  appears  in  evidence  that  tJiis 
amount  has  oeen  paid  by  the  defendant 
from  tbat  time  to  the  time  of  the  trial. 
Mr.  Rabe  say»  tbat  this  arrangement  waa 
made  becanseof  the  conviction  in  his  mind 
tbat  the  court,  on  application,  would 
make  some  such  proTision,  and  was  to 
avoid  the  necessity  of  a  motloU'for  tliat 
purpose.  He  says  that  in  the  conversa- 
tion which  she  had  with  him  she  again 
said  sbe  had  no  confidence  in  her  husband, 
or  something  to  that  effect ;  that  he  bad 
committed  adultery  in  Kansas  City,  and 
she  wanted  to  get  rid  of  him ;  and  he  then 
told  her  she  had  best  bring  ber  suit.  The 
action  is  still  pending  and  undetermined, 
tbe  last  pruceedtng  taiMn  being  for  the 
issuance  of  a  commissloa  to  Kansas  City 
to  take  testimony,  and  that  this  proced- 
ure was  September  7, 1889,  nothing  being 
done  since  that  time  except  the  substitu- 
tion of  attorneys. 


It  Is  dear  that  the  diapartnn  of  tbe  da- 
fOndant  on  the  25tb  of  August,  1885,  to 
Kansas  City,  with  the  eoasent  and  ap- 
proval of  his  wife,  and  bis  continuance 
there,  did  not  constitute  a  desertion,  as 
alleged  in  tbe  bill  of  complaint.  The  bill 
alleges  wfllful,  contianed,  and  obstlnata 
desertion  for  a  period  of  three  years  prior 
to  April  22, 1690,  tbe  time  when  tbe  bill 
of  complaint  was  verified.  This  three 
years  commenced  in  April,  1887.  Tbe  stat- 
ute, howeTer,  now  reqalres  but  two  years' 
obstinate  desertion  to  warrant  a  decree 
tor  divorce  on  tbat  ground,  which  would 
bring  it  to  April.  1888.  Tbe  separation 
between  the  parties,  predicated  on  tbe 
theory  of  desertion,  must  bave  relation 
to  tbe  conduct  of  the  defendant  in  not 
Tisiling  or  communicating  with  bis  wife 
on  his  return  from  Kansas  City  in  Febru- 
ary, 1887.  If  bis  excuse  for  refusing  to  vis- 
It  or  eommnnicate  with  his  wife  after  such 
return  is  not  sulflcient,  it  might  .furnish 

froof  ol  a  willful  desertion  on  nis  part, 
do  not  think  bis  excuse  a  valid  one  for 
the  period  between  his  return  and  his 
sending  Mr.  Sherwood,  in  April,  1887,  to 
his  wife  with  an  invitation  to  ber  to  re- 
turn; but  I  see  nothing  to  attack  tbe 
good  faith  of  his  offer  at  that  time,  un- 
less itia  that  It  was  made  when  there  wen 
rumors  of  her  intention  to  proceed 
against  blm  for  a  divoise.  Immediate 
after  nis  return  he  was  In  search  of  em- 
ployment, and  possibly  was  not  In  a  posi- 
tion to  offer  hei:  a  home;  But  when  he 
did  send,  he  was  with  his  friends,  and 
there  Is  nothing  to  show  that  he  would 
not  have  been  able  to  provide  her  with 
the  same  comforts  tbat  he  himself  enjoyed. 
But  it  is  not  necessary*  In  my  view  of  the 
case,  to  pass  upon  the  question  as  to 
whether  tbe  offer  of  the  defendant  to  his 
wife  was  made  in  good  faith,  and  was 
one  which  sbe  had  no  legal  ground  to  re- 
fuse, so  as  to  put  an  end  to  what  otherwise 
mlsnt  bave  been  considered  In  law  as  a  de- 
sertion on  his  part.  Desertion,in  thiastate. 
to  form  a  ground  for  divorce,  must  not 
only  be  willful  and  continued,  but  niUst 
be  obstinate;  and  this  involves  a  consid- 
eration of  the  attitude  assumed  and  main- 
tained by  tbe  opposite  party,  for  deser- 
tion cannot  be  considered  as  obstinate  on 
the  part  of  one  when  tbe  separation  is  ac- 
quiesced in  and  entirely  satisfactory  to  tbe 
other,  who  neither  nntertains  nor  mani- 
fests any  desire  tbat  the  separation  or 
the  causes  which  brought  it  about  should 
cease.  Was  the  desertion  of  the  defendant 
obstinate  from  either  Aprll,.1888,  or  April, 
18877.  Tbe  testimony  both  of  Mr.  Sher- 
wood and  of  Mr.  Babe,  as  well  as  the  lm< 
presslon  left  by  the  examination  of  the 
complainant  herself,  leaves  It  entirely  clear 
tbat  from  April,  1887,  the  time  when  Eha 
consulted  Mr.  Hull,  up  to  the  day  when 
she  was  examined  as  a  witness  in  hei 
own  behalf,  she  had  no  desire  or  wish  that 
the  separation  should  be  brought  to  an 
end.  In  fact.  It  establishes  that  s|ie  had 
lost  whatever  of  affection  she  may  have 
once  entertained  for  her  husband,  and,  la 
her  own  expressive  words,  "that  she  de- 
sired to  get  rid  of  him. "  This  forms  a  mo* 
tive  for  ber  refusal  to  communicate  with 
blm;  fiind,  while  the  courts    pay  due  r»> 
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sard  to  womanly  delicacy  In  besltatlngrto 
make  the  first  advance,  they  do  not  coun- 
tenance an  entire  absence  of  affection  and 
a  desire  on  tbe  part  of  the  wife  to  be  for- 
ever relieved  from  the  companyora  ff  ection 
of  ber  husband.  Bat  tbis  was  not  an  in- 
active desire.  It  manifested  itself  in  tbe 
most  offensive  form.  At  tbe  very  com- 
mencement of  the  period  throujth  which 
tbe  husband's  desertion  must  be  proved  to 
have  been  continued  and  obstinate,  sbe 
was  making  arrangements  with  her  coun- 
sel in  New  York  to  commence  an  action 
against  her  busbflnd  for  a  divorce  on  tbe 
ground  of  adultery.  Sbe  expressed  such 
intention  to  others  as  well  as  toMr.  Rabp. 
The  immediate  prosecution  of  the  suit 
was  delayed  only  in  consequence  of  finan- 
cial reasons,  buc  did  commence  in  June, 
1887,  and  that  suit  was  pending  and  unde- 
termined at  the  time  she  commenced  this 
action  in  tbls  state  In  May,  1890,  and  at 
the  time  of  the  trial.  Argument  is  not 
necessary  to  enforce  the  position  that  a 
party  who  Is  prosecuting  asuit  fordlvorce 
on  the  ground  of  adultery  cannot  main- 
tain that  tbe  separation  of  the  opposite 
party  during  the  pendency  of  such  suit  is 
obstinate,  as  understood  with  reference  to 
desertion  as  tbe  ground  of  a  divorce.  In 
my  opiniou  this  suit  cannot  be  maintained 
under  tbe  circumstances  presented,  and 
the  bill  must  be  dismissed. 

(ffi  N.  J.  K.  SS3)  


OuTCH  V.  FosDicE  et  ah 
(Court  of  Chamaery  of  New  Jersey.  Aug.  11, 1891. ) 

ENFORCiMBNT    OP   TbUST— EQUITY  JUKISWOTIOU— 

Limitation  of  Aotioks— Laohbs. 
Bandry  sams  of  money,  amoanting  in  the 
aggregate  to  (4,000,  having  been  deposited  by  F. 
O.,  in  trust,  with  J.  E. ,  J.  E.  afterwards,  on 
July  8,  1877,  delivered  to  P.  G.  a  paper  writing, 
signed  by  bim,  which  is  in  the  following  lan- 
guage: "I  hereby  certify  that  I  hold  in  trust 
i6r.F.  '(J.  the  sum  of  C4,000,  for  which  I  agree  to 

fay  interest  at  live  per  cent,  per  annum,  and 
promise  to  refund  to  her  tbe  said  $1,000  on  de- 
mand. "  More  than  six  years  after  the  date  of 
this  instrument,  and  shortly  after  the  death  of 
J.  E.,  F.  Q.  made  demand  for  the  tt.OOO,  with 
interest,  upon  the  administratrix  of  J.  K.,  and 
then  filed  her  bill  to  enforce  payment  thereof. 
Held  (1)  that,  although  recovery  of  the  (4,000 
"light  be  had  at  law,  yet  equity  will  also  enforce 
payment  of  it,  as  the  execution  of  a  trust;  (2) 
that,  because  recovery  may  be  had  at  law,  and 
in  an  action  at  law  therefor  the  statute  of  limit- 
atiions  may  be  interposed  as  a  defense,  the  same 
statute  may  be  interposed  as  a  defense  in  a  sim- 
ilar suit  in  equity;  (8)  that  the  certificate  of  J. 
K.  is  of  a  deposit  in  trust,  and  is  not  a  promis- 
sory note;  (4)  that  upon  such  a  certificate,  pay- 
able on  demand,  the  cause  of  action  accrues 
when  demand  is  actually  made,  and  not  at  the 
date  of  tbe  instrument^  as  in  the  case  of  a- prom- 
issory note;  (5)  delay  m  demanding  paymentun- 
der  such  an  instrument,  during  the  life  of  the 
trustee,  does  not  alone  constitute  laches  fatal  to 
a  suit  in  equity. 
{SyUabiis  by  the  Court.) 

On  demurrer  to  bill. 

Charles  L.  Carrick,  for  complainant.  C. 
B.  Harx'ey  and  Gilbert  Colliua,  for  defend- 
ants. 

McaiLL,  Ch.  The  bill  alleges  that  be- 
tween the  years  1872  and  1877  the  com- 
plainant, from  time  to  time,  deposited 
with  Jacob  Erwlu  several  sums  of  money, 


"tn  trust,  to  use  or  In  vest  tbe  same  for  her 
use  and  benefit,  and  subject  to  ber  order 
and  control. "  That  In  July,  1877,  the  mon- 
ey so  deposited  amounted  to  f4,000,  and 
then  Erwln  gave  her  a  certificate  or  dec- 
laration, of  which  the  following  is  a  copy : 
"New  York,  July  3, 1877.  I  hereby  certify 
that  I  hold  in  trust  for  Frances  E.  A. 
Gutch  the  sum  of  four  thousand  dollars, 
for  which  I  agree  to  pay  interest  at  five 
per  cent,  per  annum,  and  I  promise  to  re- 
fund to  her  the  said  tour  thoosand  dollan 
on  demand.  J.  Ebwin.  14,000.*'  That 
no  part  of  the  principal  or  interest  has 
ever  been  paid.  That.  Jacob  Erwln  used 
tbe  moneys  so  deposited  with  him  in  the 
betterment  of  his  estate.  That  he  died  in- 
testats  in  November,  1889,  possessed  of 
real  and  personal  property  of  large  valae, 
leaving  the  defendants  as  his  heirs  at  law 
and  next  of  kin,  one  of  whom,  Lissie  Fos- 
dick,  has  been  duly  appointed  admiaistra- 
trlx  of  his  estate;  and  that  the  complain- 
ant has  lately  demanded  tbe  amount  of 
her  deposit,  with  interest,  from  the  ad- 
ministratrix, and  has  been  refused  pay- 
ment. It  prays  that  by  decree  it  may  be 
determined  that  Jacob  Erwln  held  tlie 
f 4,000  in  trust;  that  his  estate  Is  charged 
therewith ;  and  that  his  heirs  at  law  and 
administratrix  shall  pay'lt,  with  interest, 
out  of  his  estate.  To  this  bill  the  defend- 
ant Llzsie  Fosdick  and  her  husband  de- 
mur, assigning  three  grounds  for  their  de- 
murrer: First,  ■v&nt  of  equity;  second, 
that  the  complainant  has  a  remedy  at 
law;  and,  third,  that  recovery  of  tbe 
amount  claimed  Is  tian-ed  by  the  statute 
of  limitations.  Upon  tbis  hearing  tbe  al- 
legations of  the  bill  are  to  be  taken  as 
true.  Here  were  a  series  of  deposits  with 
Jacob  Erwln,  in  trust,  upon  an  express 
understanding  and  agreement  that  tbey 
were  to  be  kept  and  used  for  tbe  complain- 
ant's benefit.  The  use  to  which  Mr.  Er- 
wln actually  pot  them  was  tbe  improve- 
ment of  his  own  property.  Such  was  not 
an  Investment  productive  of  a  distinguish- 
able Income  to  the  trust  fond,  because  tbe 
value  of  that  fund  was  Intermingled  with 
the  value  of  Mr.  Erwlnfs  own  property. 
Under  the  circumatances,  he  probably,  up- 
on an  accounting,  would  be  required  to 
pay  legal  interest.  It  was  under  this  con- 
dition of  affairs  that  tbe  certificate  of  July 
3, 1877,  was  given  and  accepted.  By  itthe 
trust  was  distinctly  declared,  a  rate  of  in- 
terest was  agreed  upon,  and  tbe  means  of 
determining  the  trust  were  provided.  I 
fall  to  perceive  bow  the  existence  of  a 
trust  can  be  seriously  questioned.  The  al- 
legations In  the  bill  expressly  charge  it, 
and  the  certificate  most  plainly  declares 
it  in  terms  sufficiently  certain  to  be  com- 
pletely executed. 

There  can  be  no  question  as  to  the  )nris> 
diction  of  this  court  In  the  enforcement  of 
this  trust.  It  may  Ise  that  it  may  also  -be 
enforced  at  law,  (1  Story.  £q.  Jur.  §  58;) 
but  the  fact  of  the  existence  of  such  con- 
current remedy  does  not  oust  the  com- 
plainant of  ber  right  to  proceed  in  equity, 
(Kane  v.  Bloodgood,  7  Johns.  Ch.  90.) 

The  third  ground  of  demurrer  was  prln 
cipally  relied  upon  at  the  argument.    It 
was  insisted  fnrtbedemurrantB  that  the 
declaration  or  certificate    by    Mr.    E^rwin 
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mu8t  be  treated  ae,  In  effect,  a  mere  prom- 
iBBory  note,  payable  on  demand,  which 
might  have  been  sued  upon  at  law ;  that 
in  a  suit  at  law  the  statute  of  limitations 
might  have  been  interposed  as  a  bar  to 
recovery,  because  it  is  settled  in  this 
state  and  elsewhere  that  a  note  payable 
on  demand  may  be  sued  npon  at  Its  date 
without  previous  actual  demand,  and 
heuce  the  right  of  action  accrued  at  the 
date  of  the  certificate,  (Larason  v.  Lam- 
bert, 12  N.  J.  Law,  247;)  and  that,  under 
such  circumstances,  a  court  of  equity  will 
follow  the  law,  apply  the  statute,  and  re- 
fuse the  decree  asked  for.  If  I  assume  the 
status  of  the  declaration  of  trust  to  be  as 
the  demurrants  insist,  I  must  acquiesce  in 
their  conclusion.  In  the  case  of  Kane  v. 
Bloodgood,  supra.  Chancellor  Kknt  said : 
"I  cannot  assent  to  the  proposition  that 
all  cases  of  direct  and  express  trust  arising 
between  trustee  and  cestui  que  trust  are 
to  be  withdrawn  Irom  the  operation  of 
the  statute  of  limitation,  notwithstand- 
ing a  clear  and  certain  remedy  exists  at 
law.  The  word  'trust'  is  often  used  in  a 
very  broad  and  comprehensive  sense. 
Every  deposit  is  a  direct  trust.  Every 
person  who  receives  money  to  be  paid  to 
another,  or  to  be  applied  to  a  particular 
purpose,  to  which  he  does  not  apply  it,  is 
a  trustee,  and  may  be  sued  either  at  law 
for  money  had  and  received,  or  in  equity, 
as  a  trustee  for  a  breach  of  trust. "  From 
the  examination  of  a  large  number  of  de- 
cisions the  chancellor  deduces  this  rule: 
"That  the  trusts  Intended  by  the  courts 
of  equity  not  to  be  reached  or  affected  by 
the  statute  of  limitations  are  those  tech- 
nical and  continuing  trusts  which  are  not 
at  all  cognizable  at  law,  but  fall  within 
the  proper,  peculiar,  and  exclusive  juris- 
diction of  this  court."  This  rule  has  been 
repeatedly  adopted  and  approved  in  this 
state.  Marsh's  Ex'rs  v.  Oliver's  Ex'rs, 
UN.  J.  Eq.-2e2;  McClane  v. Shepherd,  21  N. 
J.  Eq.  76;  Partridge  v.  Wells.  30  N.  J.  Eq. 
176,  affirmed  on  appeal,  31  N.  J.  Eq.  362; 
Buckingham  v.  Ludlum,  37  N.  J.  Eq.  145; 
Kirkpatrlck  v.  McEIroy,  41  N.  J.  Eq.  539, 
7  Atl.  Rep.  647.  In  the  case  of  Partridge  v. 
Wells,  Vice-Chancellor  Van  Fleet,  after 
stating  the  rale,  says:  "The  test,  then, 
obviously  prescribed  by  the  rule  is,  had 
the  suitor  a  remedy  at  law  which  he  has 
lost?  If  the  complainant  In  this  case  had 
a  complete  remedy  at  la  ??,  which  has  been 
lost  by  lapse  of  time,  be  is  not  entitled  to 
the  remedy  he  seeks  here. "  Under  the  as- 
sumption that  the  certificate  or  declara/- 
tlon  of  trust  is  in  effect  a  mere  promissory 
note,  payable,  with  interest,  on  demand, 
the  case  comes  clearly  within  the  test 
just  quoted.  But  is  this  certificate  or  dec- 
laration to  be  regarded  as  virtually  a 
promissory  note?  It  Is  to  be  observed 
that  by  It  Jacob  Erwln  declares  that  he 
holds  $4,000  In  trust,  not  that  he  owes 
that  sum,  and  that  he  will  refund  It,  not 
pay  It.  The  language  is  evidently  selected 
with  care,  to  fully  and  consistently  express 
a  deposit  in  trust  in  contradistinction 
from  a  promised  payment  of  a  loan  or  In- 
debtedness. The  declarant  does  not  owe, 
he  holds  In  trust.  Considered  independ- 
ently of  the  words  "In  trust,  "the  word 
"bold"  Implies  a  defensive  possession,  en- 


tirely consistent  with  that  of  a  trustee. 
The  declarant  is  to  pay  interest  while  he 
thus  holds,  but  he  is  not  to  pay  the  prin- 
cipal sum ;  that  be  is  to  refund.  The  word 
"pay,"  importing  indebtedness,  is  applied 
only  to  the  interest  which  springs  from 
the  use  of  the  fund.  When  disposition  nf 
the  fund  itself  Is  mentioned,  the  word  "re- 
fund "  is  used  In  the  sense  of  "  restore. "  I 
fail  to  perceive  how  more  apt  words  could 
be  selected  to  express  the  idea  of  a  pure  de- 
posit Intrust;  and  besides, it  Is  a  continu- 
ing trust,  for  it  contemplates  a  holding 
which  will  Justify  payment  for  the  use  of 
the  fund.  The  certificate,  then,  does  not 
stand  upon  the  looting  of  a  promissory 
note,  which  treats  of  the  payment  of  an 
indebtedness,  but  upon  the  footing  of  a  de- 
posit in  continuing  trust  until  the  cestui 
que  trust  shall,  by  her  act  in  demanding 
payment,  determine  the  trust.  Considera- 
ble contrariety  of  opinion  exists  in  the 
courts  of  the  several  states  as  to  whether 
a  certificate  of  deposit,  payable  on  de- 
mand, can  be  sued  upon  before  demand 
has  actually  been  made.  I  think  that  the 
better  opinion  is  that  it  Cannot  be  sued 
upon  before  demand.  I  do  not  find  an.v 
ad]udi<;ation  In  this  state  upon  this  sub- 
ject, and  I  regret  that  my  time  has  not 
permitted  me  to  as  exhaustively  examine 
thedecislons  of  our  sister  states  as  Icould 
wish.  That  which  I  consider  the  better 
opinion  prevails  in  New  York,  (Payne  v. 
Gardiner,  29  N.  Y.  146;  Pardee  v.  Fish,  60 
N.  Y.  265;  Howell  v.  Adams,  68  N.  Y.  314; 
Boughton  V.  Flint.  74  N.  Y.  476;  Munger 
V.  Bank.  85  N.  Y.  680;  Smiley  v.  Fry,  100 
N.  Y.  262,  3  N.  B.  Bep.  186,)  and  in  Penn- 
sylvania, (Trickett,  LIm.  §  224;)  Mary- 
land, (Savings  Inst.  v.  Weodon,  18  Md.  320 ;) 
Vermont,  (Bellows  Falls  Bank  v.  Rutland 
Co.  Bank,  40  Vt.  377;)  Minnesota,  (Mitch- 
ell V.  Easton,  37  Minn.  335,  33  N.  W.  Rep. 
910,)  and  perhaps  other  states.  Most  re- 
spectable authority,  however,  holds  the 
other  way.  Curran  v.  Witter,  68  Wis.  16, 
31  N.  W.  Rep.  705;  Brummaglmv.  Tallant, 
29  Cal.  503;  Poorraan  v.  Mills.  35  Cal.  118; 
Tripp  V.  Curtenlus,  36  Mich.  496;  Kllgore 
v.  Bnlkley,  14  Conn.  362.  In  recogniz- 
ing the  first  cited  of  theise  authorities  as 
hufdlng  the  better  opinion,  I  agree  with 
Chief  Justice  Bromsox  In  his  remark  in' 
Downes  V.  Bank,  6  Hill,  297.  where  he 
says:  "I  do  not  find  that  the  point  has 
ever  been  decided ;  but  it  raa.y  be  that  this 
is  the  first  case  where  a  man  has  sued  hia 
banker  without  first  drawing  on  him  for 
the  money.  We  are  reminded  that,  where 
the  promise  is  to  pay  on  demand,  the 
bringing  of  the  action  IS  a  sufficient  re- 
quest. If  that  were  a  new  question,  I 
think  the  courts  should  not  agalnfall  into 
the  absurdity  of  admitting  that  there 
must  be  a  demand,  and  still  holding  that 
a  suit  may  be  commenced  without  any 
prior  request.  They  would  either  say 
that  no  demand  was  necessary,  or  else 
that  it  was  a  condition  precedent  to  the 
right  of  action.  It  is  an  anomaly  in  the 
law  that  the  breach-  of  the  defendant's 
contract  should  be  made  out  by  the  very 
fact  of  suing  him  upon  it.  In  all  other 
cases  there  must  be  a  breach  before  suit 
brought.  The  rule  ought  not  to  be  ex- 
tended to  cases  which  do  not  tall  precisely 
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within  It."  By  the  allegations  of  the  bill 
in  tblB  case  It  dtstiuctly  appears  that  act- 
ual demand  for  the  restoration  of  the 
f4,000  was  first  made  within  six  years 
previous  to  the  commencement  of  this 
suit.  If  the  money  bad  been  sued  for  at 
law  the  suit  would  not  have  been  barred 
by  the  statute  of  limitations;  hence  that 
statute  will  not  be  applied  here.  It  is  fur- 
ther insisted  for  the  demurrants  that,  if 
the  complainant's  recovery  is  not  barred 
by  the  statute  of  limitations,  this  court 
win  nevertheless  deny  her  relief  because 
of  her  nnexpiatned  laches  in  making  de- 
mand and  Instituting  her  suit.  1  am  not 
willing  to  adopt  this  course  at  this  time. 
Here  is  an  express  continuing  trust,  pre- 
sumably acquiesced  in  by  both  trustee  and 
ceattti  que  trust,  until  the  trustee  died. 
The  trust  was  apparently  intended  to  be 
of  indefinite  duration  for  the  benefit  of  the 
cestui  que  trust.  How  can  it  be  said  that 
she  was  guilty  of  laches  in  not  determin- 
ing it?  I  do  not  think  that  the  bill  exhib- 
its laches  upon  her  part.  But  upon  this 
insistment  the  demurrer  itself  is  defective, 
for  it  fails  to  point  out  that  the  bill  is  ob- 
jected to  for  the  reason  that  it  shows  the 
complainant  to  have  been  guilty  of  laches. 
Van  Houten  v.  Van  Winkle,  46  N.  J.  Eq. 
S80,  20  Atl.  Rep.  84.  The  demurrer  will  be 
overruled. 


(88  N.  H.  386) 

Batchelder  t.  National  State  Capital 
Bank. 

(Supreme  Cou/rt  of  New  Hampshire.    Merri- 
mack.    Karch  13, 1891.) 

BASuaHTS—CsBATioN— Right  ot  Wat. 
A  conveyance  of  land,  which  was  acceasl- 
ble  from  the  public  highway,  provided  that  the 
grantee  might  have  the  right  to  use  in  common 
with  others  as  a  pass- way  a  strip  of  land  11  feet 
wide,  lying  between  the  land  conveyed  and  the 
grantor's  land,  so  long  as  the  same  was  ased  by 
the  grantor  for  the  same  purpose.  Held,  that  no 
easement  was  created  by  implication,  and  the 
pass-way  might  be  closed  as  such,  at  the  pleas- 
ure of  the  grantor  ol  the  land  oonveyed. 

Action  by  Frank  J.  Batchelder,  against 
the  National  State  Capital  Bank,  for  ob- 
structing the  plaintiff's  way.  Trial  by  the 
court.  The  defendant's  land,  upon  which 
stands  its  bank  block,  lies  upon  the  west- 
erly side  of  Main  street  in  Concord,  and 
extends  westerly  on  Warren  street  to  the 
plaintiff's  land,  upon  which  is  a  block  con- 
taining two  stores  fronting  on  Warren 
street.  West  of  the  defendant's  building 
is  a  strip  of  land  11  feet  in  width,  bounded 
on  its  westerly  line  by  the  plaintiff's  block, 
and  closed  by  a  fastened  gate  between  the 
buildings  of  the  parties  on  Warren  street. 
The  plaintiff  has  access  to  his  stores  from 
the  front  on  Warren  street  and  from  the 
westerly  side  of  bis  block  through  a  pas- 
sage-way there.  On  the  easterly  side  of 
the  plaintiff's  store,  towards  the  norther- 
ly end,  are  two  doors  opening  Into  the 
block;  and  a  little  further  to  the  soutli 
two  windows  opening  into  the  cellar  be- 
neath. There  is  no  opening  or  passage 
between  the  cellars  of  the  plaintiff's  two 
stores,  and  he  claims  the  right  to  use.  the 
defendant's  11  feet  as  a  passage-way  on 
that  side  of  his  store  for  the  purpose  of 
nuloading  coal  and  other  heavy  materials 


to  go  Into  the  cellar  of  bis  easternmost 
store.  This  right  the  defendant  denies. 
On  the  27tb  day  of  April,  1874,  the  defend- 
ant, then  owning  the  whole  track,  con- 
vey d  to  Lorenzo  D.  Brown  the  lot  on 
which  the  plaintiff's  building  now  stands 
west  ot  the  11-fooft  passage-way.  The  de- 
fendant rn  that  deed  conveyed  "also  the 
right  to  use,  in  common  with  others,  as  a 
pass-way,  the  land  lying  between  said  City 
Bank  [now  the  defendant's  bank  building] 
and  the  land  conveyed  by  this  deed,  so 
long  as  the  same  shall  be  used  by  the  said 
bank  as  a  passage-way  and  said  City 
block  [the  bank  building]  shall  remain 
where  it  is  now  situated."  In  1878  the 
north  end  of  the  pass-way  was  closed  by 
a  building  erected  by  Stevens  &  Duuck- 
lee,  tbib  owners  of  the  adjoining  lot.  At 
the  .same  time  the  defendant  erected  a 
gate  across  the  pass-way  at  the  Wari^en- 
Street  end,  and  secured  It  by  a  lock,  leav- 
ing an  open  court  between  the  buildings 
of  the  plaintiff  and  the  defendant,  ob- 
structed by  Stevens  &  Buncklee's  build- 
ing at  the  north  %nd  and  the  gate  at  the 
south  end.  Brown  died  in  1888,  leaving 
by  will  his  property  to  his  widow,  who,  in 
1888, conveyed  thisland  and  appurtenances 
to  the  plaintiB.  The  plaintiff's  block  was 
built,  and  the  doors  on  the  easterly  side 
and  the  two  windows  opening  into  the 
basement  weni  placed  there  in  1874,  when 
the  land  between  the  two  buildings  was 
used  as  a  passage-way  by  the  owners.  Up 
to  1878  the  land  In  question  was  used  as  a 
pass-way  by  the  owners  and  tenants  of 
the  two  blocks  and  by  Stevens  &  IXunclc- 
lee  without  objection.  Since  that  time  it 
has  been  closed  by  Stevens  &  Duncklee's 
building  on  the  partly'  north  line,  and  by 
tliegnte  on  the  south  at  Warren  street, 
and  no  use  has  been  made  of  it  as  a  pass- 
way  for  anybody  going  north  of  the  par- 
ties' north  line.  The  gate  at  Warren 
street  has  been  kept  locked,  and  the  key 
kept  in  the  defendant's  bank  building.  No 
use  has  been  made  of  the  11-foot  space  be- 
tween the  buildings  by  the  plaintiff  or  his 
grantors  as  a  pass-way,  except  by  the 
special  permission  and  consent  of  the  own- 
er, the  defendant,  since  1878.  Nor  has  the 
defendant,  in  the  same  time,  used  that 
space  as  a  pass-way,  within  the  meaning 
of  the  term  as  used  in  its  deed  of  April  27, 
1884,  to  Brown.  It  was  the  defendant's 
intention  to  close  this  space  against  any 
usu  fur  the  purpose  of  passing  or  repass- 
ing. The  plaintiff  claims  nominal  dam- 
ages. The  court  will  order  such  Judgment 
as  the  facts  warrant. 

Walker  &  Foster,  for  plaintiff.  CbaseA 
Streeter,  for  defendant. 

Clark,  J.  The  plaintiff's  right  to  the 
use  of  a  pass-way  was  tlie  right  conveyed 
by  the  deed  of  April  27, 1874,  from  the  bank 
to  L.  D.  Brown,  "to  use,  in  common  with 
others,  as  a  pass-way,  the  laud  lying  be- 
tween said  City  Bank  [the  defendant's 
bank  building]  and  the  land  conveyed  by 
this  deed,  so  long  as  the  same  shall  be  used 
by  the  said  banl<  as  a  passage-wny  and 
said  City  block  [bank  building]  shall  re- 
main where  it  is  now  situated. "  The  par- 
ties having  deflj^ed  the  extent  of  the  right, 
it  cannot   be  enlarged    by   impllcauon. 
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Warden  r.  Balcb,  59  N.  H.  468.  Tb»  right 
to  use  the  land  as  a  pasBage-way  so  long 
aa  the  bank  ahould  use  it  lor  that  parpoae 
ceased  when  the  bank  ceased  to  ase  It. 
The  tact  Is  found  that  the  bank  closed  the 
passage-way  In  1S78.  and  It  has  not  been 
osed  as  a  passage-way  since  that  time. 
The  plaintiff's  right  terminated  when  the 
bank  closed  the  passage-way.  The  plain- 
tifl  contends  that  the  dgbt  to  ase  the  pas- 
sage-way would  have  passed  to  Brown  as 
appurtenant  to  the  land  conyeyed  to  blm 
by  the  bank  If  It  had  not  been  mentioned 
In  the  deed,  and  therefore  the  right  to  ter- 
minate the  plaintttl's  interest  in  the  pas- 
Bage-way  was  a  reserTatlon, — a  reserved 
right  to  use  the  land  for  some  other  pur- 
pose; and  that  the  plaintiff's  right  to  use 
the  passage-way  would  continue  so  long 
as  the  bank  did  not  use  it  for  any  other 
useful  purpose,  and  nfktil  tbe  bank  bad 
notified  blm  that  it  had  ceased  to  use  the 
land  as  a  passage-way.  This  claim  is  not 
warranted  by  the  facts.  At  the  time  of 
the  conveyance  by  tbe  bank  to  Brown 
there  was  no  building  on  the  land  con- 
veyed. Every  part  of  it  was  accessible 
from  the  public  blgbway,  and  no  circum- 
stances existed  which  would  give  Brown 
a  rieht  to  use  the  passage-way  as  a  way 
of  necessity.  After  the  plaintiff's  block 
was  built  by  Brown,  the  use  of  the  pas- 
Bage-way  was  a  matter  of  convenience, 
and  not  nf  necessity.  An  easement  of  cou- 
Tenience  merely  does  not  pass  by  Implica- 
tion. Wentworth  v.  Phllpot,  60  N.H.193; 
Rirtth  V.  Smith.  62  N.  H.429;  Smith  v. 
B...npled,  Id.  652;  Muliin  y.  Eaton.  66  N. 
H.  — ,19  Atl.  Kep.  871.  The  stipulation 
in  the  deed  was  a  grant  of  a  conditional 
use  of  the  passage-way,  and  tbe  plaintiff's 
right  to  its  use  ceased  when  tbe  bank 
ceased  to  use  it.  The  bank  is  not  claim- 
ing damages  or  attempting  to  enforce  a 
liability  against  the  plaintiff.  The  plain- 
tiff is  bound  to  know  the  extent  of  his 
right.  To  maintain  hla  right  to  use  the 
land  as  a  passage-way  he  must  show  that 
the  bank  is  using  for  that  purpose,  and  no 
notice  that  the  bank  had  ceased  to  use  it 
was  required  to  terminutehisright.  Hicks 
y.  Burns,  38  N.  H.  141. 147, 151.  Judgment 
for  the  defendant. 

Ai.LGN,  .T.,  did  not  sit ;  tbe  others  con- 
curred. 


(lit  Pa.  St.  317) 

Appeal  of  Gii.FrT.t,AN. 

(Stupreme  Court  of  Pemigylvania.  Jtay  28, 1891.) 

VzroBvt  OF  CiTT  Foin>8— KoncB  to  Baiiks. 
By  advertisement  in  four  of  tbe  leadiner 
newspapers  of  Fittnbuiyh,  the  comptroller  of  the 
dty,  as  requited  by  Act  Pa.  March  11, 187U,  invited 
the  solvent  banks  of  the  city,  desiring  to  beoome 
depositories  of  tbe  city's  money,  to  send  in  pro- 
posals as  to  tbe  rate  of  interest,  and  notified  them 
that  tbe  solvent  bank  offering  tbe  highest  rate 
would  be  selected.  Three  of  me  newspapers  cor- 
rectly printed  tbe  last  date  on  which  proposals 
would  be  received  as  Taesday,  January  18th, 
bnt  the  fourth  paper  printed  it  as  Tuesday,  Jan- 
uary 14th,  an  impossible  date.  Held,  that  this 
unimportant  error  did  not  vitiate  tbe  entire  pro- 
ceeding so  as  to  require  tbe  comptroller  to  read- 
vertise  for  proposals,  and  that  no  injunction 
amlnst  the  selection  of  the  bank  which  bad 
<mered  the  highest  rate  on  January  IStb  would 
issue  at  tbe  instance  of  a  tax- payer  who  failed  to 
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allege  that  any  other  kank  would  have  bid  more, 
had  the  notice  in  the  fourth  paper  beenftee  from 
error. 

Appeal  from  court  of  common  pleas,  Al- 
legheny county. 

Bill  In  equity  by  Alexander  OilfiUan 
against  tbe  county  of  Allegheny;  James 
A.  Orier,  comptroller ;  John  A.  Bell,  treaB- 
nrer;  and  tbe  Central  Bank  of  Pittsburgh, 
— to  eniuin  the  treasurer  from  selecting 
said  bank  as  depository  of  public  funds, 
and  from  depositing  them  therein.  A  mo- 
tion for  preliminary  injunction  waa  de- ' 
nied,  and  the  cause  heard  on  bill  and  an- 
swer, and  decree  rendered  for  defendants. 
Plaintiff  appeals.    Affirmed. 

Act  Pa.  March  11, 1870,  §  2,  provides  that 
the  comptroller  of  Allegheny  county,  at 
tbe  comuieucement  of  tbe  term  of  office  of 
tbe  treasurer,  shall  notify  tbe  solvent 
banks,  banking-houses,  or  regular  ex- 
change brokers  of  Pittsburgh  that  he  will 
receive  proposala  for  Interest  on  current 
dally  balances  of  deposits  of  all  funds  col- 
lected by  the  treasurer  for  public  expendi- 
ture within  the  county,  to  be  opened  by 
him  on  a  certain  day  In  the  tretisurer's 
presence.  On  such  day  tbe  comptroller 
shall.  In  tbe  treasurer's  presence,  open  all 
proposals  received,  and  keep  a  record 
thereof.  The  treasurer  shall  then  select 
one  or  more  o(  such  banks  as  depositories 
of  said  funds,  that  shall  propose  to  pay 
for  the  use  of  tbe  county  tbe  highest  rate 
of  InteT-est  on 'such  balances,  and  that 
shall  agree  to  give,  and  give,  sufficient 
bonds,  etc.  Section  8  provides  that  the 
treasurer  shall  deposit  all  such  funds  with 
such  depository  at  least  once  each  week, 
and  on  so  doing  shall  not  be  liable  tor  tbe 
loss  thereof  by  failure  of  the  depository. 
Under  this  ace  the  comptroller  caused  to 
be  published  In  four  official  newspapers 
of  Allegheny  county  a  notice  dated  Janu- 
ary 7, 1891,  addressed  to  banks  and  bank- 
ers, to  tbe  effect  that  sealed  proposals 
would  be  received  at  his  office  until  'Tues- 
day. January  IBth.  at  4  p.  m.,  for  Interest 
on  dally  current  balances  of  deposits  of  all 
funds  collected  by  the  treasurer  of  Alleghe- 
ny county,  and  stating  that  further  infor- 
mation might  be  had  on  appllcntlun  at  his 
office.  Tbe  notice  above  stated  was  pub- 
Hshed  in  three  of  the  papers,  but  in  the 
fourth  the  time  was  stated  as  Tuesday, 
January  14th, — an  impossible  date.  The 
defendant  bank  was  the  only  one  filing  a 
proposal  on  tbe  13th.  On  the  14th  the 
Union  National  Bank  of  Pittsburgh  ten- 
dered its  proposal,  which  whs  refused  by 
thecomptroller  as  not  being  in  time.  There- 
upon this  action  was  brought.  The  opinion 
of  thetrlal  court  on  themotlon  for  prelimi- 
nary Injunction  was  as  follows;  "We  do 
not  dispute  the  right  of  atax-payer  tofllca 
bill  such  as  this.  But  for  so  slight  a  mis- 
take as  appears  in  this  case  we  think  we 
ought  not  to  grant  a  preliminary  Injunc- 
tion, unless  it  appears  that  tbe  tax-payers 
have  received  or  would  receive  some  In- 
Jury.  It  nowhere  appears  that  there  was 
any  higher  bid  than  the  one  received.  Nor 
will  we,  on  a  motion  for  a  preliminary  in- 
junction, hold  that  the  notices  were  not 
sufficient,  after  having  been  given  accord- 
ing to  the  usual  custom  for  twenty  years. 
Besides,  we  are  inclined  to  think  that 
personal  or  direct  notice  is  not  required. 
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The  motion  tor  a  preliminary  io]anctlon 
igrefused. "  AfterwardstheconrtdiemiBsed 
the  bill,  with  costs  against  plalntiB. 

John  G.  Bryant,  lor  appellant.  Robb 
&  FitMslmmona  and  A.  S.  Frailer,  for  ap- 
pellees. 

Per  Curiam.  The  appellant,  as  a  citizen 
and  tax-payer  of  the  county  of  Allegheny, 
filed  this  bill  in  the  court  below,  to  re- 
strain the  comptroller  and  treasurer  of 
said  county  from  selecting  or  appointing 
the  Cpntral  Bank  of  Pittsburgh  as  a  de- 
pository of  the  city  money.  The  act  of 
March  11, 1870,  requires  those  ofllcera  to 
select  such  bank  or  banks  for  depositories 
as  shall  offer  the  highest  rates  of  interest 
on  the  city  moneys.  It  in  the  duty  of 
those  officers  to  notify  the  solvent  banks, 
and  invite  proposals  for  that  purpose. 
The  form  or  manner  of  notice  is  not  desig- 
nated by  the  act.  and  the  treasurer  gave 
the  notice  in  this  Instance  by  advertise- 
ment in  four  of  the  leading  Pittsburgh  pa- 
pers—those in  which  city  notices  usually 
appear — that  proposals  would  be  received 
until  Tuesday,  Janunry  13th,  at  4  p.  m. 
It  so  happened— probably  by  a  blunder  of 
the  printer— that  in  the  Frelhelts  Freund, 
a  German  newspaper,  the  notice  read 
Tuesday,  January  I4th,  instead  of  13th. 
This  was  a  palpable  error,  as  the  14th  of 
January  cauie  on  Wednesday,  instead  of 
Tuesday.  The  appellant  claimed  that  this 
unimportant  error  vitiated  the  whole  pro- 
ceedings; that  the  officers  referred  to 
should  have  readvertlsed  for  proposals; 
and  in  the  mean  time  an  Injunction  should 
go  against  the  selection  of  the  Central 
Bank  ot  Pittsburgh  as  a  depository,  al- 
though its  bid  was  as  high  as  any  of  the 
other  bankia.  The  bill  contains  no  aver- 
ment of  any  tact  that  goes  to  show  that 
the  county,  or  the  appellant  as  a  tux- 
payer,"  would  be  injured  by  the  selection 
ot  the  bank  referred  to.  There  is  no  alle- 
gation that  any  other  bank  would  have 
bid  more  had  the  notice  in  the  German  pa- 
per been  free  from  error.  We  must  pre- 
sume that  what  the  appellant  (ailed  to 
aver  he  cnanot  safely  assert;  and,  as  he 
has  not  sustained  Irreparable  injury,  or 
any  Injury  whatever,  the  court  below  was 
right  in  dismissing  his  bill.  Decree  af- 
firmed, and  the  appeal  dismisaed,  at  the 
costs  of  the  appellant. 


(S3  Vt.  355) 

Fonda  ▼.  Burton  et  ah 

(Supreme  Corwrt  of  Vermont.     Franklin.     July 
88,  1891.) 

EviDEKoa  or  Fastneksbip  —  Parol  Evidknob— 
Findings  or  BsrERBE — Sbt-Off. 

1.  In  assum,psit  against  defendants  for  lum- 
ber delivered  to  them  as  the  Glens  Falls  Shirt 
Company,  the  latter  denied  that  they  constituted 
the  company,  and  introduced  written  contracts 
made  by  the  citizens  of  St.  Albans  with  one  M. 
as  the  company,  and  subscription  lists  of  dona- 
tions made  to  M.  as  snob  company.  The  evidence 
showed  that  M.  was  managing  the  business  at 
the  time  the  lumber  was  deliverod.  Held,  that 
the  written  contracts  between  the  citizens  and 
M.  as  tbe  company  were  notoonolusive  as  to  who 
constituted  it,  and  one  not  a  party  to  the  coa- 
tracts  may  prove  by  parol  who  the  real  partners 
were. 


3.  The  fact  that  plaintiif  had  Bigned  the  sub- 
scription paper  did  not  estop  him  from  showing 
by  parol  that  afterwards  defendants  became  the 
company,  and  were  so  when  the  lumber  was  de- 
livered. 

8.  Where  the  party  offering  parol  evidence 
In  such  case  was  not  a  party  to  the  written  con- 
tract, the  rule  that  oral  evidence  cannot  be  re- 
ceived to  change  the  terms  of  written  contracts 
does  not  apply. 

4.  Where  the  findings  of  a  referee  are  based 
upon  legal  evidenoe,  they  are  conolnsive  on  ap- 
peal. 

5.  The  plaintiff's  subscription  to  the  com- 
pany, which  had  not  been  paid,  is  a  proper  coun- 
ter-claim, as  a  part  payment  of  the  debt  sued 
upon. 

Exceptions  from  Franklin  county  court; 
Ross,  Judge. 

Assampsit  hy  W.  B.  Fonda  against  Bur- 
ton and  Sowlee,  .to  recover  for  lumber 
sold  and  delivered.  Judgment  for  plaintiff 
on  referee's  report.  Defendants  except. 
Judgment  modifled. 

The  plaintiff  sought  to  recoverforgoods 
furnished  the  defendants  aa  partners  under 
the  tltleofthe"Glen8  Falls  Shirt  Company" 
between  February  15  and  October  20,  1^1. 
The  defendants  made  no  question  as  to 
the  furnishing  ot  the  goods,  but  claimed 
that  they  did  not  constitute  the  Olens 
Falls  Shirt  Company  between  the  dates 
specified,  and  that  one  Mac  Donald  was  that 
company,  and  so  chargeable  with  this 
debt.  Previous  to  January  1,  1R81,  Mac- 
Donald  had  been  engagedin  themanufact- 
ure  of  shirts  at  Glens  Falls,  N.  Y.,  under 
the  name  of  the  "Glens  Falls  Shirt  Com- 
pany," and  had  proposed  to  remove  that 
business  to  St.  Albans,  upon  condition 
that  he  should  be  given  suitable  premises 
in  which  to  carry  on  his  buBlness.  The 
defendants  at  that  time  owned  the  Tre- 
roont  House  property  In  St.  Albans,  and  It 
was  In  contemplation  tu  give  this  to  Mac- 
Donald  for  the  foregoing  purpose.  In  this 
view  a  subscription  paper  was  circulated', 
and  subscriptions  made  upon  It  to  the 
amount  of  aboutf6.000.  Theplalntlff  sub- 
scribed f  100,  which  he  has  never  paid. 
After  the  subscription  had  been  completed, 
and  on  February  5,  18S1,  the  defendants 
conveyed  the  Tremont  House  property  to 
one  Foster,  as  trustee,  to.be  used  by  Mac- 
Donald  for  the  manufacture  of  shirts.  On 
February  8th  the  defendants  Foster 
and  MacDonald  executed  a  written  agree- 
ment, which  had  been  previously  drawn 
up  but  not  signed,  specifying  in  sabstance 
that  MacDonald  was  to  take  poBseasion 
of  the  Tremont  House  property  and  oper- 
ate it  as  a  shirt  factory ;  that  the  defend- 
ants-should supply  the  money  with  which 
to  do  this  to  a  certain  extent;  and  that 
the  property  acquired  in  the  course  of  the 
business  should  belong  to  the  defendants 
until  their  debt  was  paid.  February  l6th 
MacDonald  came  on  and  took  posseaslon 
ot  the  property,  and  began  to  put  the 
same  In  order  for  the  conduct  of  his  busi- 
ness. Thereupon  the  delendunts.  Instead 
ot  furnishing  MacDonald  the  money,  pat 
their  ageut  to  a  certain  extent  in  charge 
of  the  business,  and  afterwards  appointed 
a  treasurer,  who  disbursed  the  money. 
The  defendants  also  personally  engaged  in 
the  business  to  some  extent.  On  June  30, 
1881,  another  written  memorandum  was 
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signed  between  tbe  defendantR  and  Mac- 
Donald, in  wblcb  the  relations  of  thedifier- 
ent  parties  to  tbe  boslDess  were  specified, 
and  in  wbich  MacDonald  was  treated  as 
the  proprietor.  The  plaintiff's  account 
was  charged  npon  bis  books  to  the  Glens 
Falls  Shirt  Company,  and  tbe  defendants 
insisted  that  these  written  contracts  be- 
fore mentioned  were  conclosive  as  to  who 
in  fact  constitoted  that  nompaoy,  and 
that  parol  proof  could  not  be  recelr4>d  to 
show  tbe  fact  otherwise.  The  referees  ad- 
mitted oral  evidence  upon  that  poinr,  and 
from  it  found  that  tbe  defendants  were  In 
fact  that  company- in  its  transactions 
with  the  plaintiff,  and  that  he  so  under- 
stood it  when  he  famished  and  chansed 
the  goods.  On  June  2,  1884.  MacDonald 
executed  to  the  plaintiff  a  chattel  mort- 
gage to  secure  a  note  embracing  the  debt 
in  suit  and  other  claims.  In  reference  to 
the  circumstances  under  which,  and  the 
purpose  for  which,  this  mortgage  was 
given,  the  referees  found:  "The  plaintiff 
was  an  old  acquaintance  of  MacDonald 's, 
and  after  the  collapse  of  the  business  of 
the  shirt  manufactory  In  1882  be  had  given 
MacDonald  credit  to  some  extent  for  nec- 
essaries, for  which  MacDonald  bad  been 
unable  to  pay.  Tbe  latter  had  a  cabinet 
of  minerals,  fossils,  petrlflcatlnns,  and 
curiosities,  relics,  coins,  autographs,  etc., 
and  (eared  that  the  same  might  be  at- 
tached upon  some  of  the  numerous  debts 
he  was  owing.  Wishing  to  secure  the 
plaintiff  for  the  amount  of  bis  personal  in- 
debtedness to  him,  and  at  the  same  time 
prevent  tbe  attachment  of  bis  cabinet 
as  aforesaid,  ho  proposed  to  the  plaintiff 
to  take  a  note  large  enough  to  cover  both 
the  personal  indebtedness  and  that  of  Bur- 
ton and  Sowles,  and  a  mortgage  of  the 
cabinet  to  secure  the  same,  which  was 
done.  The  plaintiff  never  received  tbecab- 
Inet  orany  benefit  from  It.  nor  did  he  treat 
it  as  a  payment  of  the  debt  of  Burton  and 
Bowles;  he  treated  tbe  transaction  as  an 
accommodation  to  MacUonald,  and  had 
no  purpose  to  substitute  MacDonald  as 
debtor  In  place  of  Burton  and  Sowtes." 

WUaon  &  Hall,  tor  plaintiff.  Farria/fton 
&  Post,  for  defendants. 

TTL.ER,  J.  The  defendants  deny  that 
they  constituted  the  Glens  Falls  Shirt 
Company ;  that  they  were  partners ;  and 
that  they,  or  either  of  them,  authorised 
the  purchase  of  the  lumber,  described  in 
the  plaintiff's  specification,  upon  their 
credit, or  upon  tbecredltoi  either  uf  them. 
The  referees  have  found  that  tbe  lumber 
was  ordered  by  MacDonald  as  agents  of 
the  defendants,  and  In  tbeir  behalf ;  that 
it  was  delivered  to  the  defendants,  and 
was  used  by  them  In  making  repairs  upon 
the  shirt  factory  at  St.  Albans;  that  the 
price,  about  which  there  la  no  controversy, 
was  charged  to  that  company;  and  that 
the  plaintiff  understood  that  he  was  giv- 
ing credit  to  the  defendants.  They  have 
found  that  the  defendants  after  February 
15, 1881,  were  partners  in  everything  con- 
nected with  tbeir  interest  In  the  shirt 
manufacturing  business,  and  that  the  lum- 
ber was  furnished  to  them  as  such  part- 
ners. These  findlngn,  provided  that  they 
are  based  upon  legal  evidence,  are  conclu- 


sive of  the  defendants'  liability.  Tbe  oral 
evidence  admitted  was  competent  to  es- 
tablish these  facts,  unless  It  was  subject 
to  the  objection  that  It  changced  the  terms 
of  certain  written  cJntracts  made  between 
the  defendants  and  Foster  on  the  one  side 
and  MacDonald  on  tbe  other,  by  which 
the  former  parties  were  to  establish  the 
latter  in  business  at  St.  Albans  under  the 
name  of  the  "Glens  Falls  Shirt  Company." 
The  oral  evidence  tended  to  show,  and 
from  it  the  referees  found,  that  the  plan 
contemplated  by  the  contract,  by  whteh 
MacDonald  was  to  be  the  company,  was 
subsequently  changed,  and  that  tbe  de- 
fendants assumed  the  management  of  the 
business,  and  virtually  became  the  cdm- 
pany  themselves.  The  plaintiff  was  not  a 
party  to  tbe  written  agreements,  and  evi- 
dence offered  by  him  tending  to  show  who 
in  fact  constituted  the  company  when  the 
lumber  was  delivered  was  clearly  admis- 
sible. Tbe  written  agreements  were  con- 
clusive upon  no  one  but  the  parties  to 
them.  Walt  v.  Walt,  28  Vt.  360;  Morse  v. 
Huntington.  40  Vt.  488.  The  defendants' 
counsel  moved  the  court  below  to  recom- 
mit the  report  to  the  referees  with  dlretr- 
tlons  to  them  to  report  the  evidence  upon 
which  they  found  that  the  defendants 
were  partners  prior  to  June  80, 1881,  and 
to  make  the  testimony  a  part  of  tbe  re- 
port. The  court  recommitted  the  report, 
but  the  order  of  recommittal  was  not  that 
the  entire  testimony  bearing  upon  this 
subject  should  be  reported,  but  that  the 
referees  should  state  whether  tbe  evidence 
which  they  had  already  set  forth  in  their 
report  was  the  substance  of  all  the  evi- 
dence bearing  upon  that  point,  and.  If  not, 
to  state  the  substance  of  all  other  evidence 
relating  to  the  partnership.  The  referees 
say  In  their  supplemental  report  that  the 
facts  stated  in  tbe  original  report  were 
the  substance  of  a  great  mass  of  evidence 
that  was  received  by  them  without  objec- 
tion. It  is  fairly  to  be  inferred  from  this 
that  In  their  firat  report  they  stated  the 
substanceof  all  the  evidence ;  at  all  events, 
the  supplemental  report  seems  to  have 
been  satisfactory  to  the  court,  and  to 
have  been  treated  by  it  as  made  in  com- 
pliance with  its  order.  The  record  does 
not  show  that  a  request  was  made  by  tbe 
defendants'  counsel  to  have  the  report 
again  recommitted,  or  that  they  made  ob- 
jection to  Its  acceptance.  As  there  was 
some  evidence  tendlngto  establish  the  fact 
of  copartnersliip  between  the  defendants, 
the  finding  of  the  referees  on  that  subject 
is  not  revisable  In  this  court. 

The  doctrine  of  estoppel  has  no  applica- 
tion in  this  case.  Tbe  subscription  paper 
recites  that  MacDonald  was  engaged  in 
tbe  business  of  manufacturing  shirts  at 
Olens  Falls  under  the  name  of  tbe  "Glens 
Falls  Shirt  Company ; "  that  he  was  to  re- 
move the  buBlnesB  to  St.  Albans,  and  carry 
it  on  under  the  same  name  in  tbeTremont 
House,  which  was  to  be  purchased  for 
that  purpose  with  the  money  subscribed. 
The  fact  that  the  plaintiff  signed  the  sub- 
scription paper  in  which  MacDonald  is 
called  the  "Company"  did  not  bar  him 
from  showing  that  afterwards  other  per- 
sons became  that  company,  and  that  bo 
sold  and  delivered  goods  to  tbem.    The 
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fact  that  the  chattel  mortgage  was  given 
by  MacDonald  to  the  ptalntin  was  evi- 
dence lor  the  referees  to  consider  In  deter- 
mining  whetlier  or  not  the  defendants 
were  liable  for  the  price  of  the  lumber. 
The  fact  being  foand  that  the  credit  was 
originally  given  to  them,  and  they  as- 
samed  and  were  obligated  to  pay  the  debt, 
the  only  question  arising  upon  tlie  mort- 
gage was  whether  it  operated  to  release 
the  defendants  from  tbeir  liability.  From 
the  testimony  of  both  the  parties  to  the 
mortgage,  received  withont  objection,  tbe 
referees  were  justified  in  finding  that  it 
was  not  given  for  the  purpose  of  aHecting 
the  defendant's  liability,  bnt  for  a  differ- 
ent purpose.  At  tbo  inception  of  this  en- 
terprise the  defendants  were  tbe  owners  of 
the  Tremont  House  property,  which  was 
called  of  the  value  of  tlO.OOO.  The  defend- 
ants were  treated  as  contributing  f4,000, 
and  the  subscribers  96,000.  It  was'  pro- 
vided in  tlte  subscription  paper  that,  on 
the  failure  of  MacDonald  to  carry  out  his 
part  of  the  contract,  Foster,  the  trustee, 
should  reconvey  four-tenths  of  tbe  prop- 
erty to  the  defendants  and  six-tenths  to 
the  subscribers.  The  subscriptions  there- 
fore belonged  to  the  defendants  in  pay- 
ment of  the-f  6,000  interest  in  tbe  property 
which  tbe  subscribers  acquired.  This  sum 
tbe  defendants  were  to  have  whether  tbe 
enterprise  succeeded  or  not.  The  referees 
have  not  found  that  the  enterprise  failed 
ot  success  through  tbe  defendants'  fault  or 
mismanagement;  on  the  contrary,  they 
express  tbe  opinion  that  the  plaintiff's 
9100  subscription  should  be  applied  In  part 
payment  of  his  account.  It  Is  apparent 
from  the  facts  that  are  reported  that  the 
defendants  found  it  necessary  to  change 
tbe  plan  first  contemplated  for  conducting 
the  business  in  consequence  of  the  cbanged 
condition  of  MacDonald's  affairs  or  his 
lack  of  business  efficiency.  The  case  dis- 
clqses  nothlug  that  disentitles  the  defend- 
ants to  receive  the  f  100  which  the  plaintiff 
subscribed.  Judgment  reversed,  and  judg- 
ment on  the  report  for  the  plaintiff  to  re- 
cover f324.78  and  interest. 


<a  Vt.  641) 

Brtnolds  et  al.  v.  Village  of  Barrb. 

(Supreme  Court  of  Vermont.    Wasbington. 
Aug.  16,  1891.) 

ESTABLISHlnlNT  Ot  HiaHWAT— OBnOTION  TO  Bjt- 

roBT  or  OoMiUBsioNisa — Intsubbtbd  F^lbtz. 
B.  li.  vt  S  2948,  provides  that,  if  the  re- 
port of  tbe  commiBsionerB  establishing  a  high- 
way be  not  filed  with  the  clerk  of  the  court  at 
least  15  days  prior  to  its  next  session,  the  party 
ODjecting  sbail  beentitlea  to  a  continuance  to  the 
next  term.  Section  2950  provides  that  the  town 
by  its  selectmen,  or  other  agent,  or  any  inhab- 
itant interested,  may  appear,  and  resist  the  ac- 
ceptance of  the  repork  Held,  that  an  inhabitant 
of  the  town  through  whose  land  a  highway  was 
proposed  to  be  established  could  appear  in  his 
own  name  and  behalf,  and  except  to  the  report, 
and  Is  entitled  to  a  continuance  if  the  report  is 
not  filed  in  time. 

Exceptions  from  Wttsbington  county 
court;  Mdnbon,  Judge. 

Tbe  report  of  commissioners  establish- 
ing a  highway  in  the  village  of  Barre  was 


filed  in  the  county  court  less  than  15  days 
before  the  beginning  of  the  term.  Michael 
Tierney,  an  Inhabitant  of  the  village  and 
town  of  Barre,  and  tbrongb  whose  land 
the  highway  was  to  run,  appeared  and 
objected  to  the  report,  and  moved  for  a 
continuance  on  the  ground  that  it  was  not 
filed  more  than  16  days  before  the  term. 
Motion  denied,  road  established,  and  Tier- 
ney brings  exceptions.    Reversed. 

Baraejr  &  Hoar,  for  petitioners.  8.  C. 
SburtleO",  for  Tierney. 

Ttler,.i.  Theonlyqnestion  that  arises 
upon  this  bill  of  exceptions  is  in  relation 
to  tbe  right  of  Michael  Tierney  to  appear 
and  object  to  the  acceptance  of  the  com- 
missionerA'  report,  and  be  heard  upon  bis 
motion  for  a  continuance  of  the  cause.  It 
is  conceded  by  petitioner's  counsel  that 
the  motion  should  be  sustained  if  Tierney 
bad  a  right  to  make  it,  beeause  the  report 
was  not  filed  16  days  before  the  term  to 
which  it  was  returned,  as  tbe  statute  re- 
quires: Tiemey's  counsel  insists  that, 
though  he  was  not  a  party  of  record,  he 
had  a  right  to  appear,  for  tbe  reason  that 
be  was  an  Inhabitant  of  the  village  and 
town  of  Barre,  and  theproposed  highway 
extended  through  land  owned  by  him. 
Section  2948,  It.  L.,  rdatlve  to  the  duties 
of  commissioners,  is  as  follows:  "When 
they  have  completed  their  inquiries  they 
sball  make  their  report,  stating  their  pro- 
ceedings and  their  decision,  with  their  sur- 
vey and  appraisal  of  damages,  if  any ;  and 
such  report  shall  be  returned  and  filed  in 
tbe  oflQce  ot  the  clerk  of  the  court  at  least 
fifteen  days  before  the  <  session  of  such 
court;  if  not,  the  party  objecting  to  the 
report  shall,  on  motion,  be  entitled  to  a 
continuance  to  the  sncceedingterm. "  Sec- 
tion 3950  provides  that  tbe  town  by  its  se- 
lectmen, or  other  agent,  or  any  inhabitant 
interested,  may  appear  and  resist  the  ac- 
ceptance of  the  report  by  showing  any 
facts  relevant  to  the  question.  Was  Tier- 
ney a  party  within  the  meaning  of  section 
2948.  or  does  section  2960  mean,  as  con- 
tended by  tbe  petitioner's  counsel,  that  In- 
terested Inhabitants  can  only  appear  in 
the  name  of  the  .town  and  In  Its  behalf? 
A  proceeding  for  the  establishment  of  a 
high  way  Is  a  proceeding  against  the  own- 
ers of  the  lands  through  which  tbe  high- 
way is  proposed  to  t>e  laid  as  well  as 
against  the  town.  We  have,  no  doubt 
that  It  was  the  intention  of  the  legislature 
to  confer  upon  such  land-owners,  equally 
with  the  town  itself,  tbe  right  to  appear 
in  the  hearings  before  the  selectmen  and 
commissioners,  and  in  the  county  and  su- 
preme courts,  upon  any  questions  that 
might  arise  upon  the  report.  Tbe  right 
of  land-owners  to  appear  and  take  excep- 
tions to  tlie  Judgment  on  tbe'  report  of 
commissioners,  and  to  have  their  excep- 
tions heard  in  this  court,  was  fully  rec- 
ognised in  Tmdean  v. Town  of  Sheldon. 62 
Vt.  198,  20  Atl.  Hep.  161.  Upon  the  author- 
ity of  that  ease,  and  by  the  provisions  of 
the  statute,  we  hold  that  Tierney  was  en- 
titled to  appear  and  be  heard  upon  bis  ao- 
tlon.  The  orders  of  the  connty  court  are 
vacated,  and  the  cause  remanded. 
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KBLssr  T.  KtUMX  at  nz. 

(SiiprMM  <\>urt  0/  Varmont,  General  Tmnu 

MaKi>2e,1891.) 

WiTB's  Skpaiiatb  Estatb  —  Fob  Wbat  Ceahoi- 
AVLa  —  Asbbeir:«t  fob  Sdffort—  Tihdino* — 
PKACDUi^^tT  CoirvsrAKOBS. 

1.  A  wife's  separBtiB  estMa  is  not  ebargeBbI« 
for  money  paid  by  hoc  fiattieF  to  a  third  pearwm 
ae  aurety  for  her  buaband. 

2.  A  wife'*  separate  estate  ia  not  ohargeable 
for  repairs  made  on  her  house  by  her  father,  who 
lived  with  her,  to  suit  his  own  convenience,  and 
for  his  benefit,  he  not  consulting  her,  the  re- 
pairs being  unoeceasary,  and  not  adding  to-  the 
value  of  the  house,  and  there  being  '  no  undar- 
standing  that  be  was  to  be  reimbursed.' 

8.  A  father  Mtd  mother  expectiiw  to  be  auiv 
ported  by  their  daughter  and  her  husband,  but 
without  any  definite  agreement  for  paying  board, 
in  1879  went  to  live  with  them,  and  so  remained 
until  death.  In  the  spring  of  1979  the  father 
paid  (1,000  on  a  farm  purchased  by  the  daughter, 
and  between  that  time  and  November,  USl,  he 
famiahed  iieir  taoo  to  be  expended  40  the  tma. 
In  March,  18M,  being  informed  by  the  daogh* 
ter's  husband  that  the  money  was  exhausted,  he 
transferred  to  her  a  note  for  WOO  as  a  conaidera- 
tlon  for  future  support  for  the  remainder  of  his 
and  his  wife's  Ilvta.  tlielr  board,  at  a  fair  price, 
amounted  to  over  n,SOO,  to  the  time  the  note 
was  transferred.  Tliey  Md  been  well  cared  for, 
and  oocupled  comfortable  quarters,  furnished  by 
ilie  daugnter  and  h«r  husband.  Held,  that  the 
n,aoo  paid  the  daughter  op  to  ICaridt,  1884,  was 
payment  for  support. 

i.  Where  the  tSOO  was  furnished  at  various 
times  between  1870  and  November,  1884,  a  find- 
ing that  It  had  been  all  furnished  before  the  new 
arrangement  tor  support  was  made,  In  Maroh, 
1884,  would  not  be  disturbed. 

a.  Aldiough  when  the  payment  of  the  money 
and  the  transfer  of  the  note  were  made  they 
weaw,  as  to  the  father'a  creditors,  fraudulent  in 
law,  yeL  the  support  being  famiahed,  the  father 
and  mother  dead,  and  the  contract  complied  with 
before  a  bill  was  filed  to  charge  the  wife's  sep- 
arate estate  with  such  sums  in  behalf  of  the 
father's  oredltors,  and  (here  being  no  allegation 
or  finding  at  fkaud  in  faet,  denndants  stand 
tbe  same  as  though  they  had  furnished  the  sup- 
port before  the  payments  were  made,  as  against 
credicors  whose  olAims  agaimit  the  father  matured 
before  1879. 

Appeal  from  chancery  eonrt,  Orleans 
county;  Taft,  Cbancellor. 

BUI  In  chancery  by  Moses  M.  KelBey,  bd- 
mintetrator  of  James  Roberts,  afcalniit 
John  Kelley  and  Mallna  Kelley,  his  wife, 
to  charge  her  separate  estate  with  money 
arisen  or  loaned  her  by  her  father  daring 
bis  life.  Heard  apun  pleadings,  roaster's 
report,  and  exceptions  of  both  parties. 
Decree  for  the  orator.  Defendants  appeal. 
Affirmed. 

Mallna  Kelley  was  the  danghter  of 
James  Koberts,  and  the  orator  claimed 
that  the  intestate  had  In  life  loaned  his 
daughter  certain  sums  which  bad  never 
been  repaid.  Byan  amendmentto  his  bill', 
made  after  hearing  belore  the  chancellor 
and  before  decreet  he  made  the  additional 
claim  that,  If  the  said  saros  were  gilts  in- 
stead of  loans,  these  were  in  Ira  ad  ot  the 
creditors  ot  Jamea  Roberts,  and  therefore 
chargeable  npon  tbe  estate  of  the  daugh- 
ter, which  was  the  prodnct  of  these  gifts. 
Tbe  orator  claimed  to  recorer  in  respect 
ot  tour  Items:  (1)  The  first  item  was  for 
fSOO.  paid  by  tbe  intestate  on  account  ot 

'As  towhat  debts  may  be  charged  upon  a  wife's 
separate  estate,  see  note  to  Frary  r.  Booth,  87 
Vt  (Ann.  Kd.)  78. 


tbe  defendants,  July  11,  1872.  Roberts 
was  surety  on  a  note  ot  John  Kelley,  pay- 
able at  the  National  Bank  ot  Derby  Line. 
This  note  was  sued,  and  a  Judgment  ob- 
tained, and  It  was  in  satisfaction  of  this 
Judgment  that  the  f200  was  paid.  It  did 
not  appear  that  the  wife  was  in  any  way 
liable  on  the  note  or  the  Judgment,  or 
that  she  requested  Roberts  to  pay  it.  (2) 
The  second  item  was  for  $468.25,  f  200  for 
money  furnished  by  Roberts,  and  9268.26 
for  repairs  by  him  upon  the  bouse  ot  Mo- 
lina Kelley.  With  reference  to  this  Item 
tbe  master  found :  "  During  the  early  part 
of  tbe  summer  ot  1874,  Jamee  Roberts, 
wishing,  with  his  wile,  to  live  with  his 
daughter  Mallna,  tnmisbed  defendants 
$200,  and  paid  out  in  repairs  on  the  West 
Derby  house,  besides  that,  $268.26.  I  find 
that  James  Roberts  expected  that  this 
$200  would  'be  taken  up  in  board ;  and  as 
be  saperintended  the  repairs,  paid  the  men 
tor  doing  the  work,  purchased  and  paid 
tor  the  materials,  and  made  the  repairs 
to  suit  his  own  taste  and  convenieDce, 
consulting  no  one  about  them,  and  from 
his  declarations  while  making  tbem,  and 
a  variety  of  otfa«r  circumstances,  I  am 
satisfied  that  it  was  not  understood  by 
either  party  that  any  money  was  to  be 
paid  Roberts.  He  boarded  there  about 
fifty  weeks,  which  would  amount  to  from 
$200  to  $2S0.  I  am  satisfied,  from  tbe  cir- 
cumstances attending  and  following  the 
transaction,  and  Roberts'  declarations, 
that  the  parties  regarded  what  said  Rob- 
erts tiius  expended  more  than  enough  to 
pay  his  and  his  wile's  board.  I  therefore 
oRset  the  board,  and  disallow  the  remain- 
der, subject  to  the  opinion  of  the  court  as 
to  whether  this  disailowanceorottsetmay 
be  made  to  tbe  prejndlee  ot  a  creditor, 
whose  debts  preceded  all  the  transactions 
bereifib^ore  named. "  (8)  The  third  item 
was  tor  $1,200,  $1,000  being  cash  paid  to- 
wards the  purchase  ot  the  Kelley  farm,  and 
$200  for  stock,  tools,  etc.,  osed  on  the  farm. 
The  defendants  admitted  the  receipt  ot 
these  sums,  hut  contended  that  they  had 
more  than  paid  them  by  support  tumished 
Roberts  and  his  wife.  With  reference  to 
the  circumstances  under  which  these 
sums  were  advanced  and  the  support  tar- 
nished, the  master  reported :  "  On  the  29th 
day  ot  April,  1879.  Emera  Stewart,  guard- 
ian ot  Geo.  A.  Roberts,  conveyed  the  real 
estate  described  in  a  deed,  which  is 
orator's  Exhibit  F,  (which  is  referred  to,) 
to  defendant  Mallna  Kniley.  Tbe  land 
and  premises  last  described  therein  is  the 
Kelley  farm,  and  Is  and  has  been  the 
residence  ot  the  defendants  since  about 
the  time  It  was  purchased,  (April  29,1879;) 
defendant  John  Kelley  having  the  active 
management  ot  It,  with  defendants'  sons;- 
otherwise  it  has  been  treated  as  the  spe- 
cial pro|>erty  of  defendant  Mallna.  I  find 
that  at  the  time  ot  the  purchase  ot  this 
farm  James  Roberts  paid  $1,000  towards 
It,  and  the  balance  of  the  purchase  money 
was  paid  by  notes  signed  by  both  defend- 
ants, and  payable  to  saJd  Stewart, guard- 
ian as  aforesaid ;  and  so  I  allow  It  from 
April  29, 1879.  No  evidence  relating  to  in- 
terest was  Introduced  upon  any  Item.  I 
And  that  Jamea  Roberts  let  defendants 
have  the  $200  charged  in  tbe  last  item  os 
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Exhibit  C  at  TarioaB  times,  bnt  at  what 
particular  timea,  or  in  what  amonnts, 
there  la  nothing  to  show,  and  I  so  allow 
It  frnm  November  4, 1884;  making  doe  to 
Roberts,  December  1,  1879,  from  defend- 
ants, f  1,200.  The$200  last  mentioned  was 
expended  for  stock,  tools,  hay,  and  grain, 
and  whatever  was  necessary  to  carry  on 
and  improve  the  farm,  and  which,  with 
the  other  personal  property  and  the  farm, 
belongs  to  Malina.  After  leaving  West 
Derby,  Roberts  .mpved  to  his  place  at 
Derby  Center,  and  his  wife  kept  and  took 
rare  of  the  house  there,  with  slight  and 
occasional  assistance  Irom  the  neighbors, 
until  1879,  when,  beginning  to  feel  the  fee- 
bleness and  infirmities  of  age,  and  requir- 
ing some  care,  Roberts  made  an  arrange- 
ment, or  rather  went  to  live  with  defend- 
ants. They  went  there  December  1, 1879, 
and  remained  there  until  they  died,  (she 
August  21,  1884.  and  he  February  24, 1886.) 
It  is  conceded  that  they  were  faithfully 
and  kindly  treated  while  at  defendants*. 
They  occupied  two  rooms  separately ;  they 
were  furnished  by  Roberts.  When  they 
went  to  the  Kelley  farm  they  required 
about  the  same  care  that  people  of  their 
age  ordinarily  require,  with  occasional 
sickness,  (they  being  In  the  vicinity  of  80 
years  of  age.)  The  necessity  for  care  and 
watchfulness  gradually  Increased  with 
their  years,  until  at  the  very  last  of  their 
lives  it  was  quite  considerable.  There 
does  not  seem  to  have  been  any  definite 
arrangement  or  agreement  or  talk  be- 
tween the  parties  as  to  the  terms  on 
which  these  old  people  were  to  be  board- 
ed, further  than  the  interview  just  pre- 
ceding the  giving  the  bond,  in  which  de- 
fendant Kelley  told  Roberts  the  money 
he  had  let  them  have  was  exhansted,  and 
which  I  am  soon  to  detail ;  and  no  figur- 
ing up  or  settlement  was  ever  made  be 
tween  Roberts  and  the  defendants,  or 
either  of  them.  Roberts  furnished  the 
money  towards  buying  the  farm,  and  ex- 
pected to  live  with  and  be  cared  for  by 
the  defendants.  Beyond  this,  all  the 
transactions  between  the  parties  seem  In- 
definite, without  purpose  or  design.  It 
was  one  of  those  frequent,  onfortunate, 
and  indefinite  transactions  which  occur 
among  relatives."  (4)  The  fourth  item 
was  for  the  amount  ot  a  f  600  note  known 
as  the  "Hopkinson  Note."  In  relation  to 
this  transaction  the  master  found : 
"About  the  middle  of  March,  1884,  defend- 
ant John  Kelley  told  Roberts  that  the 
money  he  had  let  them  have  was  exhaust- 
ed, and  that  they  must  have  some  more, 
and  Roberts  replied  be  would  'see  about 
it,'  and  turned  and  went  away.  Soon 
after  be  told  Kelley  (John)  that  he  had 
no  more  money ,.excppt  In  a  note  against 
David  Hopkinson  of  six  hundred  dollars, 
and  some  pension  money  and  rents,  which 
two  last  he  desired  to  reserve  for  his  own 
use.  Thereupon  be  asked  defendants  to 
slgrn  the  bond  marked  'd,  Q,  N,  D,'  which 
is  made  a  part  of  this  report;  and  said 
bond  was  executed  by  defendants,  in  con- 
sideration that  Roberts  should  give  up 
[and]  transfer  the  Hopkinson  note  to 
them,  which  note,  of  $600,  (the  interest 
having  been  paid  to  Roberts,)  was  paid  to 
!'>hn  Kelley  by  Hopkinson  at  once,  and 


the  money  so  paid  on  the  note  Kelley 
paid,  and  applied  on  the  notes  given  tor 
the  Kelley  farm.  In  consideration  of  the 
transfer  of  the  Hopkinson  note  to  them, 
the  defendants  executed  a  bond  to  Rob- 
erts, conditioned  to  support  Roberts  and 
his  wife  daring  their  lives,  which  waa  the 
bond  above  referred  to."  At  the  time  this 
suit  was  brought  Roberta  and  his  wife 
had  both  deceased,  and  the  master  found 
that  the  defendants  had  maintained  them 
according  to  the  condition  of  the  bond. 
He  also  found  that  the  actual  value  of  the 
support  furnished  between  December  1, 
1879,  and  March,  1884,  the  time  when  the 
Hopkinson  note  was  transferred,  was 
more  than  the  $1,200,  wftta  interest;  and 
between  March,  1884,  and  their  decease, 
more  than  the  amount  ot  the  Hopkinson 
note,  with  interest.  After  the  advance  of 
the  91,200,  Roberts  had  no  attachable 
property,  except  the  Hopkinson  note,  and 
after  the  transfer  of  that  note  none  what- 
ever. The  debt  of  the  creditor  in  whose 
interest  this  suit  was  prosecuted  accrued 
In  1871.  Dpon  the  question  of  what  it 
was  worth  to  board  Mr.  and  Mrs.  Rob- 
erts during  this  time,  the  master  received, 
against  the  exception  ot  the  orator,  the 
opinion  of  witnesses  living  and  keeping 
house  in  the  vicinity,  but  with  no  special 
experience  as  to  the  price  of  boarding. 

Dlckerwan  &  Young.tor  orator.  Proaty 
i&  Farrell  and  Edwards  &  Burke,  for  de- 
fendants. 

Boss,  J.  The  original  bill  proceeds  up- 
on the  ground  that  the  defendant  wfie 
had.  In  the  life-time  of  the  intef>tate,herfa- 
ther,  received  from  him  various  sums  of 
money,  or  loans,  which  she  had  not  fully 
repaid,  and  the  orator,  as  administrator, 
brings  the  bill  to  ha  ve  the  balance  due  ascer- 
tained, and  made  a  charge  upon  the  wife's 
real  and  personal  property,  that  it  may 
be  available  to  hhn  In  the  payment  ot  the 
debts  proved  against  theestate.  He  brings 
the  bill  In  the  interest  of  the  creditors. 
After  the  master's  report  was  filed,  shon'- 
Ing  that  none  of  the  claimed  sums  were  re- 
ceived by  the  wife  aHloans,  theoratorwa.s 
allowed  to  amend  his  bill,  by  setting  forth 
that  she  received  the  various  sums  rharged 
in  the  original  bill,  which  were  found  es- 
tablished by  the  master,  under  such  cir- 
enmstances  that  it  Would  be  fraudulent  in 
law  to  allow  her  to  retain  the  sums  so 
received  against  the  creditors,  who  have 
proved  their  debts  against  the  father's  es- 
tate. When  these  transactlonRtransplred. 
to  lay  the  foundation  for  a  charge  In  equi- 
ty upon  the  wife's  separate  property,  the 
money  munt  have  been  advanced  upon  the 
credit  of  the  separate  proi>erty,  and  for 
its  benefit,  or  for  the  personal  benefit  <>i 
the  wife.  Dale  v.  Robinson,  51  Vt.  20; 
Priest  V.  Cone,  Id.  495. 

1 .  Considering  the  scope  of  the  bill,  and 
the  requisites  necessary  to  constitute  n 
charge  in  equity  upon  the  wife's  separate 

groperty,  it  is  evident  that  the  f  200  palil 
y  the  Intestate,  as  surety  for  the  defend- 
ant husband,  cannot  be  considered.  The 
scope  of  the  bill,  as  amended,  and  the  prin- 
ciples ot  equity  law  applicable  to  charg- 
ing the  wife's  separate  estate,  do  not  per 
mita  general  accounting  of  all  matters 
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ezistlns:  between  the  Intestate  and  the  de- 
fendantfi.  They  Include  such  mcitterB  only 
SB  the  wife  is  interested  In  and  as  fall 
within  the  principle  ol  the  cases  supra. 
It  is  not  tonnd  that  this  sam  was  paid 
by  the  intestate  upon  the  credit  of  the 
wife's  property,  or  for  Its  benefit,  or  for 
the  wife's  benefit;  bat  it  is  found  to  have 
been  paid  by  the  Intestate  only  as  surety 
for  the  husband,  and  that  it  had  no  con- 
nection with  the  subsequent  deaUngs  bC' 
tween  the  Intestate  and  the  defendants, 
in  which  the  wife  or  her  property  was  in- 
terested. 

2.  The  facts  fonnd  by  the  master  dispose 
of  the  f468.26,  which  the  intestate  let  the 
wife  have  In  money,  and  which  he  expend- 
ed in  repairs  upon  the  house,  in  1874.  Dur- 
ing that  year  the  intestate  and  his  wife 
boarded  with  the  defendants.  He  let 
them  hare  f  200  in  money,  and  laid  out  in 
repairs  on  the  wife's  house  f  269.25.  The 
master  has  found  tnat  the  board  of  the 
intestate  and  his  wife  was  more  than 
enough  to  pay  the$200,  which,  he  finds,  the 
intestate  expected  would  be  taken  up  in 
board,  and  that  the  intestate  made  the 
repairs"  to  suit  his  own  taste  and  conven- 
ience,  consulting  no  one  about  them ; "  and 
that  "It  was  not  understood  by  either 
party  that  any  money  was  to  be  paid 
the  intestate  for  the  repairs;  and  that 
what  was  not  paid  in  board  wtw  done  by 
the  intestate  and  for  his  benefit."  These 
facts  fully  sustain  the  disallowance  of  any 

gart  uf  this  item  by  the  master,  especial- 
'  when  be  has  not  found  that  the  repairs 
materially  enhanced  the  value  of  the  prem- 
ises or  were  necessary.  The  facts  loand 
show  that  at  this  time  the  property 
owned  by  the  intestate  was  more,  in  value, 
than  required  to  pay  all  the  debts  proved 
against  the  estate.  These  facts  leave  no 
ground  for  the  contention  of  the  orator 
that  the  balance  of  this  Item  which  re- 
mained unpaid  by  the  board  furnlebed 
the  intestate  and  his  wife  should  enter  in- 
to the  CKConntlng  in  connection  with  the 
subsequent  items.  The  law  does  not  im- 
ply a  promise  to  pay  for  repairs  made  as 
these  were,  without  expectation  of  pay- 
ment, and  without  it  being  found  that 
they  were  of  a  substantial  benefit  to  the 
property. 

3.  In  the  spring  of  1879  the  defendant 
wife  pnrchased  a  farm;  and  the  Intestate 
paid  $1,000  towards  it,  with  the  expecta- 
tion that  he  and  his  wife  should  live  with 
and  be  cared  for  by  the  defendants. 
From  that  time  to  the  time  of  the  death 
of  the  intestate  and  his  wife  they  did  live 
with  and  were  cared  for  by  thedefendants. 
At  different  times  between  the  spring  of 
1879  and  November,  1884,  but  at  what 
times  or  in  what  sums  Is  not  found,  the 
Intestate  furnished  the  defendant  wife 
f200,  which  was  invested  in  personal  prop- 
erty, for  her  benefit,  to  be  used  on  the 
farm.  The  master  basnot  found  that  any 
part  of  tlv  f  200  was  furnished  subsequent- 
ly to  the  arrangement  made  in  March,  1884. 
He  treats  the  f  200  In  the  same  way  he 
does  the  $1,000,  and  has  found  no  fact  to 
show  that  it  should  be  treated  otherwise, 
except  that  he  says  that  no  evidence  relat- 
ing to  interest  upon  any  item  was  intro- 
duced ;  and  that,  as  the  particular  times 


and  amounts  at  and  in  which  this  Item 
was  furnished  are  not  shown,  he  allows  it 
as  of  November  4, 1884.  From  the  manner 
in  which  the  master  has  treated  the  $200, 
and  from  the  facts  he  has  found  in  regard 
to  it,  we  do  not  think  them  is  any  just 
ground  fur  the  contention  of  the  orator 
that  this  sum  should  be  treated  as  fur- 
nished after  the  arrangement  of  March, 
18S4.  If  the  master  bad  so  regarded  it,  he 
would  not  have  treated  it  in  connection 
with  and  In  the  same  way  he  has  treated 
the  $1,000.  Further  than  that,  the  intes- 
tate and  his  wife  expected  to  live  with 
and  be  cared  for  by  the  defendants.  "All 
the  transactions  between  the  parties  seem 
indefinite  and  without  design.  It  was  one 
of  those  frequent,  unfortunate,  and  indefi- 
nite transactions  which  occur  amongrela- 
tlves. "  He  finds  that  at  a  fair  price  for 
boarding  the  intestate  and  his  wife,  in 
March,  1884,  this  $1,200 bad  been  more  than 
overpaid ;  and  the  husband  told  the  intes- 
tate that  the  money  was  all  exhausted, 
and  the  Intestate  soon  ufterentered  into  a 
further  arrangement  in  regard  to  the  fut- 
ure support  of  himself  and  wife.  After 
the  death  of  the  In  testate  and  his  wife,  and 
after  the  mouths  of  the  defendants  bave 
become  closed  by  the  statute,  it  would  be 
hazardous  for  the  master  or  court  to  at- 
tempt to  treat  the  matter  of  the  $1,200 
and  board  differently  from  what  the  par- 
ties then  treated  it,  or  the  board  as  a  full 
equivalent  for  the  money  furnished.  We 
think  they  should  be  so  considered. 

In  March,  1884,  thelntestateadvanced  to 
the  defendant  wife  $600  more  by  way  of 
the  Hopklnson  note,  which  was  used  to 
make  a  further  payment  towards  her  farm, 
and  took  a  bond  from  the  defendants  for 
the  support  of  himself  and  wife  during 
their  natural  lives.  During  the  period 
covering  all  these  transactions  the  defend- 
ant husband  was  insolvent.  The  defend- 
ants fully  performed  the  condition  of  the 
bond,  and,  as  fonnd  by  the  master,  at  an 
expense  of  mure  than  the  $600  received 
therefor.  The  debts  proved  against  the 
estate  and  represented  by  the  orator  were 
all  contracted  by  the  Intestate  before  the 
transactions  of  1879.  By  that  transaction, 
and  the  transaction  of  1884,  the  intestate 
disposed  of  substantially  all  his  property 
.tor  the  support  of  himself  and  wife,  with- 
out making  any  provision  for  the  payment 
of  these  debts.  The  orator  contends  that 
this  disposition  of  the  property  was  in 
law  fraudulent,  as  regards  these  creditors, 
although  good  between  the  parties,  and 
although  the  defendants'  agreement  to 
support  the  intestate  and  his  wife  was, 
as  between  the  parties,  an  ample  and  valid 
consideration  for  the  money  advanced. 
This  contention  Is  fully  supported  by  the 
authorities  cited.  Crane  v.  Stickles,  15  Vt. 
262;  Jones  v.  Spear.  21  Vt.  426;  Worthing- 
ton  V.  .Tones,  23  Vt.  549;  Church  v.  Chapin, 
35  Vt.  223.  The  other  case  cited  (McLane 
V.  Johnson,  43  Vt.  48)  is  one  of  fraud  in 
fact,  and  not  in  law,  and  not  applicable. 
The  other  cases  proceed  upon  the  ground 
that  it  is  the  legal  duty  of  a  debtor  to  pay 
his  debts  rathertiian provide fortbe  future 
support  of  himself  and  family,  and  that  - 
existing  creditors  may  avail  themselves  of 
property  conveyed  for  future  support  for 
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the  payment  of  tbeir  dobta.  The  creditor 
can  avoid  such  conveyances  only  because 
the  debtor  has  no  other  property  out  ot 
which  payment  can  be  enforced.  In  none 
of  these  cases,  and  In  no  case  to  which  onr 
attention  has  been  called,  has  it  been  held 
that  the  creditor  could  wnlt  until  the  sup- 
port had  been  furnished,  and  the  contract 
fully  executed  by  both  parties,  and  then 
recover  enough  of  the  value  ot  the  proper- 
ty conveyed  for  the  support  to  pay  his 
debt.  In  all  the  cases  cited  the  identical 
property  conveyed  In  consideration  of 
future  support,  or  some  of  It,  was  taken 
and  appropriated  by  the  creditor,  except 
the  case  in  15  Vt. ;  and  in  that  case  it 
is  said:  "Perhaps  the  Judgment  of  the 
county  court  would  have  been  more  tech- 
nically correct  it  it  had  adjudged  them 
trustees  for  the  specific  articles  of  personal 
property  which  they  had  received  of  the 
defendant,  Instead  of  adjudging  them  trus- 
tees generally,"  plainly  indicating  the 
course  of  proceeding  which  was  followed 
in  the  other  cases.  This  is  a  case  In  equi- 
ty, in  which  the  orator  must  do,  as  well  as 
receive,  equity.  The  master  has  not  found 
that  these  transactions  between  the  intes- 
tate and  these  defendants  were  tainted 
with  fraud  in  fact,uor  does  the  bill  charge 
fraud  in  fact.  If  now,  after  the  defend- 
ants have  fully  supported  the  intestate 
and  his  wife,  at  an  expense  greater  than 
the  money  received,  the  orator  can  compel 
a  return  of  the  money  received  sufficient 
to  pay  the  creditors  represented  by  the 
orator,  these  defendants  are  left  with  a 
debt  of  an  equal  amount,  also  provable 
against  the  estate  represented  by  the 
orator.  Why  should  tlie  creditors  repre- 
sented by  the  orator  receive  payment  more 
than  the  defendants?  The  defendants 
have  been  guilty  of  no  wrong  in  support- 
ing their  father  and  mother.norwas  Itany 
more  of  a  wrong  for  them  to  receive  pay- 
ment for  such  support  than  .for  the  cred- 
itors represented  by  the  orator  to  receive 
payment  for  their  debts.  These  creditors 
did  not  know  of  the  existence  of  the  prop- 
erty received  by  the  defendants  for  the 
support,  and  did  nothing  on  the  strength 
of  its  existence.  On  the  other  hand,  the 
defendants  knew  of  It,  and  furnished  the 
support  for  it.  It  they  bad  furnished  the 
support  before  receiving  payment  therefor, 
and  then  received  thesame  property  which 
they  did  receive,  no  one  would  claim  that 
the  orator  could  recover  the  property 
back,  to  pay  the  creditors  represented  by 
him.  It  the  creditors  represen  ted  by  the 
orator  had  Intervened  before  the  defend- 
ants bad  furnished  the  support,  they 
would  hare  had  the  better  right  to  the 
property,  and  the  defendants  have  sus- 
tained no  damage.  Their  Intervention 
would  have  required  the  defendants 
from  this  contract  to  furnish  further  sup- 
port. The  consideration  for  this  contract 
farther  to  support  would  have  been  taken 
away.  The  defendants,  until  they  had 
furnished  the  full  support,  were  like  a  pur- 
chaser bona  Sde  in  every  respect,  except 
he  had  not  fully  paid  the  contract  price  of 
the  property  purchased.  Where  he  must 
be  a  bona  Sde  purchaser  for  value,  to  be 

grotected  In  his  purchase,  if  otherwise  a 
ona  tide  purchaser,  he  is  protected  only 


to  the  extent  he  hub  paid  val^ie.  But  al- 
though he  does  not  pay  foil  value  at  the 
time  ot  the  purchase,  if  such  payment  Is 
made  in  full  before  he  Is  made  aware  of  the 
Infirmity  of  his  purchase,  he  Is  fully  pro- 
tected. We  think  this  principle  applicable 
between  the  orator  and  these  defendants, 
especially  the  wife,  on  the  facts  of  this 
case.  Conveyances  of  property  to  secure 
future  support,  until  the  support  Is  fur- 
nished, have  the  infirmity  of  voluntary 
conveyanpes,  or  conveyances  for  which  a 
full,  valuable  consideration  is  not  paid  at 
the  time  the  conveyance  is  made.  It  Is 
well  settled  that  suplneness  of  a  creditor 
to  attack  and  have  such  conveyances  set 
aside  may  defeat  his  right.  Eigleberger  v. 
Klbler,  26  Amer.  Dec.  192.  Such  convey- 
ances may  be  validated  by  ex  post  faxsto 
acts.  Verplank  v.  Sterry,  7  Amer.  Dec. 
348.  While  these  cases  are  not  analogous 
in  their  facts  to  the  facts  In  the  case  at 
bar,  we  think  this  case  Is  controlled  by 
the  same  equitable  principles.  When  this 
suit  was  brought.  In  principle  the  defend- 
ants stood  related  to  the  money  received 
for  the  support  of  the  intestate  and  wife 
In  equity,  just  as  they  would  if  they  bad 
first  furnished  the  support,  and  then  re- 
ceived the  money  In  payment  therefor. 
The  intestate  then  might  well  prefer  them. 
In  making  payment  of  his  debts,  to  the 
creditors  represented  by  the  orator.  We 
notice  nothing,  in  the  testimony. excepted 
to  that  was  Inadmissible  in  substance. 
The  decree  of  the  court  ot  chancery  is  re- 
versed, and  the  cause  remanded,  with  a 
mandate  to  dismiss  the  bill,  with  costs  to 
the  defendants. 


«3  vt.  ZK) 
K.1NUSLET  V.  Blackmbb  et  al. 

(Supreme  Cowrt  of  Vermonu   Rutland.    Aug. 
23,  1881.) 

Wills — Specitio  Bbqubst— Desohiftion  or  Pbop- 

BBTT. 

1.  A  testator  devised  the  home  plaoe  to  his 
wife,  to  hold  during  her  nataral  life,  or  so  long 
as  she  remained  his  widow,  "and  all  the  house- 
bold  Koods,  furniture,  provisions,  and  ucher 
goods  and  chattels,  except  the  piano,  which  sboU 
go  to  my  belr,  which  may  be  therein  at  my  de- 
cease, during  her  life,  and  so  long  as  she  re- 
mains my  widow."  It  appeared  that  a  large 
portion  of  his  estate  was  left  undevised,  and  that 
he  intended  that  his  grandson,  for  whom  no  pro- 
vision was  made  In  the  will,  should  take  it  as 
heir.  The  dividends  of  certain  shares  of  bank- 
stock,  valued  at  (8,000,  and  which  were  kept  in 
the  bouse  in  a  trunk  with  a  number  of  promis- 
sory notes  worth  nearly  (6,000,  were  also  spe- 
cifically devised  to  his  wife.  Held,  that  the  words 
"other  goods  and  chattels"  did  not  include  the 
notes. 

9.  The  words  "goods  and  chattels"  do  not  ez- 
doslvely  refer  to  such  as  were  in  the  house  at 
the  death  of  testator,  and  the  widow  is  entitled 
to  the  use  of  those  situated  in  various  outbuild- 
ings on  the  home  place. 

Appeal  from  chancery  court,  Batland 
county;  Taft,  Chancellor. 

Bill  for  the  construction  ot  the  will  ot 
Hiram  Blackmer,  by  his  executor,  Charles 
F.  Kingsley,  against  his  widow,  Mary  F. 
Blackmer,  and  Frank  E.  Briggs,  guardian 
of  Charles  G.  Winslow,  his  grandson. 
Taft,  Chancellor,  decreed  pro  fbrma  that 
the  widow  was  entitled  to  the  Income  of 
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certain  proralraory  notes,  and  Brlggu  ap* 
peals.     Reveraed. 

The  will  ot  Hiram  Blackmer  was  as  fnl> 
lows :  "  I  f^ve  and  devise  to  my  nephew 
Cbarles  F.  Kingsley,  of  Sallsbnry,  Ver- 
mont, one  thousand  dollars.  ($1,000.)  I 
give  and  devise  to  my  nephew  Denison  B. 
Eingsley,  of  Salisbury,  Vermont,  one 
ttaonsaud  dollars,  (fl.OOO.)  I  give  and 
devise  to  my  beloved  wife.  In  lieu  of  her 
dower,  my  home  place  where  we  now  re- 
side, situated  on  Pearl  street  in  said  Bran- 
don, containing  about  four  and  one-half 
acres,  be  the  same  more  or  less,  to  have 
and  to  hold  the  same  during  her  life,  or  so 
long  as  she  shall  remain  my  widow,  and 
all  the  household  goods,  fornitare,  pro- 
visions, and  other  goods  and  chattels, 
excepting  the  piano,  which  shall  go  to  ray 
heir,  which  may  be  therein  at  the  time  of 
my  decease,  during  her  life,  and  so  long 
as  she  shall  remain  my  widow  aforesaid. 
But  this  bequest  is  upon  the  condition 
that  my  said  wife  shall  not  rent  the  house 
included  therein  to  any  family,  nor  allow 
any  family  to  reside  therein  upon  any 
consideration,  and  upon  the  farther  con- 
ditions that  she  shall  keep  the  bnlldlngs  In 
good  repair,  and  pay  all  taxes  and  assess- 
ments levied  against  said  property  during 
her  occupancy  of  the  same;  and  upon  fail- 
ure to  observe  said  conditions  her  right  to 
the  said  property,  real  and  personal,  shall 
be  forfeited.  I  also  give  and  devise  to  my 
said  wife  the  dividends  upon  my  bank- 
stock  of  three  thousand  dollars  in  the 
First  National  Bank  of  Brandon,  Vt.,  dur- 
ing her  life,  or  so  long  as  she  shall  remain 
my  widow  as  aforesaid.  I  also  give  to 
iny  said  wife  the  right  to  enter  upon  my 
swamp  land  and  get  wood  therefrom  for 
one  Are  during  her  life,  or  so  long  as  she 
shall  remain  my  widow  as  aforesaid  :  pro- 
vided said  swamp  land  Is  not  otherwise 
disposed  of  before  my  decease.  But  the 
above-mentioned  bequests  to  my  aaid 
wile  shall  be  in  lieu  of  the  provisions  made 
for  her  in  the  mairiage  contract  between 
herself  and  me,  now  in  the  possession  ot 
E.  J.  Ormsbee,  Esq.  If  she  shall  choose  to 
accept  tbo  provisions  of  said  contract, 
then  the  above  bequests  to  her  shall  he 
void  and  of  no  effect. " 

The  estate  ot  Hiram  Blackmer  at  the 
time  of  his  decease  consisted  of  the  fol- 
lowing property:  Hume  place  on  Pearl 
street.  In  the  village  of  Brandon,  consist- 
ing of  abont  4%  acres,  and  of  the  value  ot 
about  the  sum  of  f3,400,  upon  which  there 
is  a  small  tenant-house  that  rents  for  $3 
per  month;  creek  meadow,  in  Brandon, 
containing  about  38  acres,  and  of  the 
value  ot  about  fl,900;  one  piece  ot  swamp 
land  in  Brandon,  containing  about  11^ 
acres,  and  ot  the  value  of  about  f400; 
one  piece  ot  waste  or  pasturelandinBran- 
don,  containing  about  11  acres,  and  ot  the 
valne  of  about  f8&;  one  piece  of  pasture 
land  in  Pittsfctrd,  containing  about  25 
acres,  and  ot  the  value  of  about  $100; 
household  furniture  of  the  value  of  about 
$•580;  and  one  piano;  other  specific  per- 
sonal property,  consisting  of  sleighs, 
wagons,  harness,  tools,  lumber,  firewood, 
hay.  and  grain,  amounting  to  the  sum  ot 
$176;  30  shares  of  capital  stock  of  the 
First  National  Bank  ot  Brandon,  thesame 


named  in  the  will,  of  the  value  ot  about 

{5,(100.  the  par  value  ot  which  stock  was 
100  per  share,  which  had  for  many  years 
produced  a  semi-annual  dividend  ot  6  per 
cent.;  promissory  notes,  both  secured  and 
unsecured,  against  various  persons  and 
parties,  mostly  good  and  collectible,  in 
amount  about  $5,790,  ot  the  value  of  about 
$5,400;  cash  In  bank,  $791.15.  The  "other 
specific  personal  property"  was  In  the  out- 
buildings on  the  home  place,  and  the 
promissory  notes  and  certificates  of  stock 
were  In  a  small  trunk  In  the  sleeping-room 
of  the  testator  on  the  home  place,  where 
he  had  been  accustomed  to  keep  them  and 
other  valuable  papers  In  his  life-time. 
Mary  Blackmer  was  the  second  wife  ot 
Hiram  Blackmer,  and  before  their  mar- 
riage an  antenuptial  contract  was  entered 
into  betweeen  them  by  which  it  was 
agreed  that,  In  the  event  of  her  surviving 
him,  she  should  receive  from  his  estate, 
in  lien  ot  all  other  claims  upon  It,  the  sum 
of  $3,000  hi  money,  his  household  goods, 
and  the  right  to  bo  maintained  at  the  ex- 
pense of  his  estate  upon  his  home  place  for 
one  year  from  the  time  ot  his  decease.  At 
the  time  ot  their  marriage  she  was  38  and 
he  72  years  ot  age.  The  testator  deceased 
about  four  years  afterwards,  leaving  as 
his  only  heir  Charles  G.  Wlnslow,  the  son 
of  a  daughter  by  his  first  wife.  The  con- 
troversy in  this  suit  was  between  the 
widow  and  heir,  as  to  whether  the  former 
was  entitled  to  the  use  of  the  "other 
specific  property"  and  the  income  of  the 
promissory  notes. 

Ormsbee  &  Btigsrs  and  E.  R.  Bard,  tor 
appellant.  J.  C.  Baker  and  Butler  &  Mo- 
loney, for  Mary  Blackmer. 

Stabt,  J.  In  order  to  decide  the  ques- 
tions presented  in  this  case,  it  is  necessary 
to  ascertain  what  the  testator  intended 
by  the  words  "other  goods  and  chattels" 
in  the  following  clause  ot  his  will :  "I  give 
and  devise  to  my  beloved  wile,  in  lieu  ot 
dower,  my  home  place,  where  we  now  re- 
side, situate  on  Pearl  St.  In  said  Brandon, 
containing  about  four  an^  one-halt  acres, 
be  the  same  more  or  less,  to  have  and  to 
hold  the  same  dnrlngher  natural  lite,  or 
so  long  as  as  she  shall  remain  my  widow, 
and  all  the  household  goods,  furniture, 
provisions,  and  other  goods  and  chattels, 
except  the  piano,  which  shall  go  to  my 
heir,  which  may  be  therein  at  my  decease, 
during  her  life,  and  so  long  as  she  remains 
my  widow  aforesaid."  The  widow  ot 
the  testator  contends  that  the  words 
"other  goods  and  chattels"  are  operative 
to  convey  to  her  during  her  Hie  the  Income 
from  promissory  notes,  amounting  to 
$5,790,  which  were  In  the  house  at  the 
time  ot  the  testator's  decease;  also  to 
convey  to  her  the  use  ot  certain  articles  ot 
personal  property  in  the  outbuildings  on 
said  premises,  valued  at  $176.  The  heir  at 
law  of  the  testator  contends  that  these 
words  are  not  susceptible  ot  such  con- 
struction, and  that  such  was  not  the  tes- 
tator's Intention.  The  wOrd  "chattels" 
may  include  promissory  notes  when,  from 
an  examination  of  the  whole  will,  the  sur- 
rounding circumstances,  and  the  situation 
of  the  parties,  such  appears  to  have  been 
the  testator's  intentlun.    The  intention  at 
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the  testator  mast  control.  Clark  t.  Peck, 
41  Yt.  162;  Feaslee  v.  Fletcher's  Katate,  AO 
Vt.  188.  14  Atl.  Bep.  1.  It  appeam  that 
the  testator  did  not  intend  to  dispose  of 
all  of  bis  estate  by  will.  He  Intended  to 
die  Intestate  as  to  a  large  portion  ot  bis 
estate.  He  left  bnt  one  beir,  a  son  of  his 
daughter  liy  a  former  marriage,  to  whom 
he  was  very  devotedly  attached.  Aside 
from  the  use  of  proiierty  given  to  the 
widow,  only  f  2,000  of  an  estate  valued  at 
some  $17,000  is  disposed  ol  by  the  will.  The 
grandson  takes  nothing  uuder  the  will, 
and  It  is  apparent  that  the  testator  in- 
tended he  shoDld  take  the  bulk  of  bis  es- 
tate as  his  heir  at  law.  The  testator  was 
married  to  the  defendant  Mury  F.  Black- 
mer  in  November,  1885.  He  was  then  72 
years  of  age,  and  she  was  38.  Prior  to 
their  marriage  they  entered  into  a  mar- 
riage contract,  b.  the  terms  ot  which  she 
was  to  have  his  honsehold  goods  and 
f 3,000  out  of  his  estate  as  her  absolute 
property.  The  will  appears  to  be  drawn 
with  great  care  and  after  carofol  consider- 
ation ot  the  effect  of  all  its  provisions,  and 
many  ot  its  provisions  indicate  that  the 
testator  did  nut  intend  his  wife  to  derive 
any  advantage  by  accepting  of  the  provis- 
ions made  for  her  by  the  will  in  Hen  ot 
those  contained  in  the  marriage  contract. 
The  use  ot  the  home  place  is  subject  to  the 
following  conditions:  "Bnt  this  beqnest 
is  npon  the  condition  that  my  said  wife 
shall  not  rent  the  house  included  therein 
to  any  family,  nor  allow  any  family  to 
reside  therein  opon  any  condition;  and 
upon  the  further  conditions  tbat  she  shall 
keep  the  buildings  in  good  repair,  and  pay 
all  taxes  and  assessments  levied  against 
said  property  during  her  occupancy  of  the 
same;  and  upon  failure  to  observe  said 
conditions  her  right  in  and  to  said  prop- 
erty, real  and  personal,  shall  be  forfeited." 
This  language  indicates  great  care  and 
caution  on  the  part  of  the  testator.  It 
indicates  that  the  testator  was  acting 
considerately  and  understandlngly,  and 
understood  what  conditions  were  neces- 
sai7  in  order  that  his  heir  might  receive 
his  estate  anlneumbered  and  In  good  re- 
pair. We  should  not  look  for  more  ex- 
plicit language  had  the  testator  been  mak- 
ing a  contract  for  the  use  of  this  property 
instead  of  providing  a  home  for  his  wife. 
Her  right  to  enjoy  the  propertj-  was  made 
to  depend  upon  a  strict  compliance  with 
the  conditions  imposed.  The  following 
clause  is  material  In  determining  the  in- 
tention of  the  testator:  "  I  give  my  said 
wife  the  right  to  enter  upon  my  swamp 
land  and  get  wood  therefrom  tor  one  fire 
during  her  lite,  or  so  long  as  she  shall  re- 
main my  widow,  as  aforesaid."  This  gift 
of  wood  "for  one  Are"  does  not  indicate 
extravagance  on  ths  part  ot  the  testator. 
If  the  testator  had  intended  to  be  gener- 
ous with  his  wife,  and  his  object  and  pur- 
pose In  making  a  will  was  to  provide  more 
bonntlfully  for  her  than  he  bad  done  by 
the  marriage  contract,  it  is  difficult  to  find 
a  reason  for  bis  thus  restricting  her  in  the 
nse  of  fire-wood.  This  clauue,  as  well  as 
the  preceding  one,  would  seem  to  Indicate 
that  one  of  the  objects  the  testator  bad  in 
view  in  making  his  will  was  to  so  guard 
and  protect  his  estate  that  the  samewonld 


finally  go  to  his  heir  wlthoot  being  mate- 
rially depreciated  by  reason  ot  his  wife's 
maintenance.  The  will  also  provides  tbat 
the  bequests  to  bis  wife  are  in  lieu  of  th« 
provisions  made  for  her  by  the  marriage 
contract;  and,  if  she  accepted  the  con- 
tract, she  should  take  nothing  under  the 
will.  This  provision  hardly  indicates  an 
intention  on  the  part  of  the  testator  In 
making  his  will  to  provide  more  bounti- 
fully for  his  wife  than  he  had  done  by  the 
contract;  and  we  cannot  resist  the  con- 
clusion tliat  the  testator  Intended  his  beir 
to  derive  more  benefit  from  his  making  a 
will  th»n  his  wife.  The  following  clause 
indicates  that  the  testator  understood  the 
use  of  language,  and  knew  what  words 
were  necessary  to  express  bis  intention: 
"I  give  and  devise  to  my  said  wife  the  div- 
idends upon  my  bank-stock  of  three  thou- 
sand dollars  In  the  First  National  Bank  of 
Brandon,  Yt.,  during  her  natural  life,  or 
BO  long  as  she  shall  remain  my  widow  as 
aforesaid."  This  clause  Is  very  material 
in  determining  the  testator's  Intention  in 
respect  to  the  notes  in  question.  They 
were  kept,  with  the  certificates  of  the 
bank-stock,  in  a  trunk  in  the  house,  and 
were  there  at  the  time  of  the  testator's 
decease.  It  the  testator  Intended  bis  wife 
to  have  the  income  from  these  notes,  it  is 
difficult  to  give  any  reason  for  iiis  thus 
specifying  the  bank«tock,  and  leaving 
notes  nearly  double  in  amount  ot  the 
bank-stock  in  the  same  place,  to  pass  un- 
der the  general  words,  "other  goods  and 
chattels. "  If  it  had  been  the  testator's  in- 
tention to  give  bis  wife  the  income  from 
these  notes,  it  is  hardly  reasonable  to  sup- 
pose he  would  have  used  words  so  general 
and  inapt  for  that  purpose.  We  think  the 
testator  did  not  intend  to  dispose  of  so 
important  a  part  of  bis  estate  as  these 
notes  without  any  specific  reference  to 
them,  and  we  hold  that  the  widow  Is  not 
entitled  to  the  Income  from  the  same. 

2.  The  articles  of  personal  property  in 
theontbnilding8,valued  at  f  176,  are  "goods 
and  chattels."  The  outbuil<1lngs  are  a 
part  of  the  home  place.  The  testator 
gave  his  wife  the  use  ot  his  home  place, 
and  the  household  goods,  furniture,  pro- 
visions, and  other  goods  and  chattels 
which  should  be  therein  at  the  time  of  his 
decease.  We  hold  that  the  testator  In- 
tended his  wife  to  have  the  use  ot  these 
articles  of  personal  property,  and  did  not 
Intend  to  restrict  her  to  the  nse  of  such 
articles  as  were  in  the  house.  The  words 
"other  goods  and  chattels  therein"  have 
reference  to  goods  and  chattels  in  the 
buildings  on  the  home  place,  and  not  to 
any  particular  building  thereon.  The  pro 
forma  decree  of  the  court  of  chancery  is  re- 
versed, and  the  cause  remanded  to  that 
court,  with  a  mandate  to  enter  a  decree 
according  to  the  views  above  expressed. 

■  (o  vt  Bm 

McAllister  ▼.  WnrrB. 

(Supreme  Court  of  VemumL    Galedonis. 
July  28, 1881.) 

HoKBeTBAD— LiABiLrrr  roR  Dbbtb  or  DsoaAsan. 
Under  B.  L.  Yt.  1 1898,  providing  that,  U 
the  bead  of  a  family  die,  leaTing  a  widow  or 
minor  children,  his  homestead  shall  vest  in  then 
without  being  subject  to  his  deVts  unless  legally 
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ehamd  thereon  In  hla  Uf«-tlme,  and  that  tliey 
•hair  take  the  same  estate  therein  of  wnloh  he 
died  seiaed,  a  widow  takes  the  homestead  sab- 
]eot  to  those  debts  of  her  husband  for  which  it 
ooBld  have  bees  held  liable  in  his  life-time. 

Ezc^tioDB  from  Caledonia  eoanty 
court :  Ttlbb,  Jodge. 

Action  by  Jobn  D.  McAllister,  adminis- 
trator ot  James  White,  against  Anna  C. 
White,  tals  widow,  to  charge  npon  the 
homestead  a  debt  of  her  husband  due  M. 
B.Hall.  The  probate  court ebarged  the 
homestead  wltb  the  debt,  and  the  trial 
court  revereed  its  iadgment.  Hali,  bav- 
Ing  been  made  a  party,  brings  exceptions. 
Reversed. 

Smith  Sk  Sloane,  for  Hail.  Alexander 
Dannettt  ior  Anna  C.  White. 

Robs,  C.J.  Upon  the  agreed  case  the  debt 
due  from  the  estate  to  M.  B.  Hall  was 
contracted  befoi-e  the  Intestate  purchased 
the  claimed  homestead.  It  la  conceded 
that  Mr.  Hall  would  have  had  the  right 
to  take  the  claimed  homestead  to  satufy 
hl<j  debt  at  any  time  daring  the  life  of  the 
intestate.  But  it  Is  contended  that  the 
right  expired  with  the  death  of  the  intes. 
tate,  and  that  his  widow,  the  appellant, 
has  the  right  to  the  homestead  against 
the  debt  ot  Mr.  Hall.  This  Is  the  only 
question  for  consideration.  A  homestead 
exemption  was  first  given  in  1850.  Comp. 
St.  p.  390,  S  4.  This  section  read:  "If  any 
such  housekeeper  or  bead  of  a  family  shall 
decease  leaving  a  widow,  his  bomestead, 
ot  the  value  aforesaid,  shall  wholly  pass 
to  his  widow  and  children,  if  any  there 
be,  in  due  course  of  descent,  without  being 
subject  to  the  payment  of  the  debts  ot  the 
deceased,  unless  made  specially  chargeable 
thereon, "  etc.  Another  section  of  the  act 
made  the  homestead  subject  to  attachment 
and  execution  upon  all  contracts,  matters 
and  causes  of  action  which  might  accrue 

grevlonsto  or  at  the  time  Of  acquiring  the 
omestead.  Under  this  act  the  question 
arose  in  regard  to  the  meaning  ui  "  with- 
out being  subject  to  the  payment  ot  the 
debts  ot  the  deceased,  unless  made  special- 
ly chargeable  thereon."  It  was  held  In 
Slmonds  v.  Estate  of  Bowers,  28  Vt.  854, 
decided  In  1856,  Bennett,  J.,  delivering 
the  opinion,  and  in  Perrin  v.  Sargeant,  33 
Vt.  84,  decided  in  1860,  Poland,  J.,  deliver- 
ing the  opinion,  that  the  bomestead  of  a 
deceased  person  was  holden  and  liable 
for  the  same  debts  which  It  was  before 
his  decease.  Various  changes  were  made 
In  reference  to  the  interest  ot  the  children 
In  such  homestead,  bat  with  reference  to 
the  debts  for  the  payment  ot  which  it 
could  be  taken  the  stetute  remained  un- 
changed until  the  General  Statutes  took 
effect  in  1863.  The  phraseology  of  section 
4  of  the  act  of  1850,  last  quoted,  was  then 
changed  so  that  it  rend :  "Without  being 
subject  to  the  payment  of  the  debts  of  the 
deceased,  unless  legally  charged  thereon 
in  his  life-time;  and  such  widow  and  chil- 
dren respectively  shall  take  the  same 
estate  therein  of  which  the  deceased  died 
seised,  "etc.  This  is  the  language  ot  the 
law  nowia  force  on  this  branch  of  the 


subject.  R.  L.  S 1898.  The  appellant  con- 
tends that  this  change  in  the  language  of 
the  statute  manifests  an  intention  on  the 
part  of  the  legislature  to  change  the  law 
upon  this  subject,  and  that  "legally 
charged  thereon  In  his  life-time"  means 
that  the  creditor  who  has  the  right  to  take 
the  homestead  in  satisfaction  ot  his  debt 
daring  the  life  of  the  busbaod  must  dur- 
ing that  time  do  some  act  legally  to  take 
it  In  such  satisfaction,  and,  if  the  creditor 
fails  to  perform  such  act  betorethe  decease 
ot  the  hasband,  the  widow  takes  the 
homestead  freed  from  liability  to  pay  his 
debt.  The  appellant  urges  that  force 
should  be  given  to  the  clause  "In  her  life- 
time;" that  at  the  decease  of  the  husband 
all  right  to  charge  the  debt  upon  the 
homestead  ceases.  It  Is  apparent  that  at 
his  decease,  under  the  act  ot  1850,  all  right 
to  make  the  debt  specially  chargeable 
ceased.  The  language  there  used,  "  made 
specially  chargeable,  -  apparently  import, 
ed  that  the  creditor  had  done  or  should  do 
something  in  the  direction  -  ot  making  the 
homestead  holden  tor  the  paymmt  of  hia 
debt  before  the  bomestead  vested  in  thi 
widow  and  children.  The  language, "  legal* 
ly  charged"  and  "made  specially  chargea- 
ble, "  are  of  quite  similar  legal  Import  or 
BignlQcatlon.  Both  clauses  are  to  be  read 
keeping  In  view  both  the  language  which 
precedes  and  follows.  Both  clauses  are 
preceded  by  the  statement  that  the  home- 
stead shall  vest  "  wltbont  being  subject  to 
the  paymentot  the  debts  of  the  deceased." 
This  refers  to  a  payment  to  be  made 
after  the  decease  of  the  hasband.  The 
clause  commencing  with"nnles8"  states 
what  debts  it  may  lie  taken  In  payment 
ot.  "Unless"  here  Is  the  equivalent  of  "ex- 
cept." The  decisions  In  28  Vt.  and  88  Vt. 
hold  that  the  language  of  the  act  ot  1860 
means  no  more  than  that  the  homestead 
should  remain  liable  tor  the  payment  ot 
the  same  debts  after  it  descended  to  the 
widow  and  children  that  it  was  liable  for 
when  the  title  stood  In  the  husband.  We 
think  the  change  in  the  phraseology  of 
this  provision  in  tbe  General  Laws  ot  1868 
did  not  intend  to  change  the  settled  law 
on  this  subject.  It  is  followed  by  tbe  dec- 
laration that  the  widow  and  children 
shall  take  the  same  estate  of  which  the 
deceased  died  seised.  The  deceased  died 
seised  of  tbe  homestead  premises,  subject 
to  the  right  of  Mr.  Hall  to  take  them  In 
payment  of  his  debt.  This  language, 
while  it  may  also  have  reference  to  the 
particular  estate,  either  legal  or  equita- 
ble, held  by  the  husband,  has  reference  to 
the  extent  to  which  it  shall  be  free  from 
the  payment  of  his  debts;  for  that  was 
the  subject-matter  under  consideration. 
The  change  In  the  language  used.  In  refer- 
ence to  this  subject.  In  Gen.  St.  1868,  does 
not,  to  our  minds,  manifest  any  clear  in- 
tention of  the  legislature  to  change  the 
law.  The  Judgment  Is  reversed,  and  Judg- 
ment rendered,  with  costs,  that  the  de- 
fendant Is  not  entitled  to  a  homestead  In 
the  premises  against  the  debt  due  Mr. 
Hall.  Judgment  ordered  to  be  certified 
to  the  probate  court. 


Digitized  by 


Google 


6M 


ATLANTIO  BEFOBTEB,yOL.  22. 


(WTt  BU) 

Bot^BL,!^  T.  Town  op  Vebshibe. 
(I3*tprem9  Oowrt  ofVermomt.    Orange.    Avig. 

r,  1891.) 

P1.UFXB— COIITBlOr  WITH  TOVH  fOB  B1rPP0B1^— 
CONSIDBBA^TION. 

A  contract  with  a  town  to  pav  plaintiff 
Xor  supporting  hia  onemancipated  onild  is  with- 
out oonsideration,  and  in  an  action  thereon  evi- 
dence was  properly  excluded  that  plalntifl  was 
unable  to  support  bis  family  on  account  of  such 
contract,  and  that  he  had  incurred  bills  on  the 
streneth  of  it  which  he  was  unable  to  pay.  Af- 
firming 19  Atl.  Rep.  990. 

Exceptions  from  Orani^  coanty  court; 
Rosa,  Cbief  Judge. 

Action  in  assampsit  by  Darlns  H.  Row- 
ell  against  the  town  of  Veishlre  tor  sap- 
port  of  his  Insane  daughter.  Judgment 
for  defendant,  and  plaintiff  brings  excep- 
tions.   Affirmed. 

The  plaintiff  claimed  to  recover  for  the 
support  of  his  Insane  daughter,  Lemyra 
A.,  under  a  contract  with  the  overseer  of 
the  poor  of  defendant  town.  The  case 
was  first  tried  at  the  June  term,  1888,  and 
verdict  rendered  tor  plalntltt.  Dpon  excep- 
tions In  the  supreme  court,  (62  Y t.  405,  19 
Atl.  Rep.  990,)  that  Judgment  wan  re- 
versed, and  the  cause  remanded.  On  the 
second  trial  plaintiff  ottered  to  prove  cer- 
tain facts  to  which  defendant  objected. 
The  court  refused  the  offer,  and  directed 
a  verdict  and  gave  Judgment  for  defend- 
ant. The  offer  of  plalntlB  was  as  follows: 
"The  plaintiff  offers  to  prove  that  George 
H.  Rowell,  overseer  of  the  poor  of  the 
town  of  Versblre,  contracted  with  irialn- 
tiff,  tor  and  on  behalf  ol  said  town,  to  pay 
him  for  the  support  of  Lemyra  A.  Rowell, 
daughter  of  plaintiff,  as  set  forth  in  the 
declaration;  that  plaintiff  was  not  of 
sufficient  piecunlary  ability  to  support 
said  Lemyra  A. ;  that  he  was  a  poor  man, 
with  a  larg^  family,  and  not  able  to  sup- 
port his  family ;  that  he  had  received  some 
money  of  said  town,  and  that  with  that 
money,  and  the  help  of  charity,  and  such 
goods  and  provisions  as  he  got  trusted  for 
on  the  strength  of  his  contract  with  the 
overseer,  he  was  able  to  take  care  of  said 
Lemyra  A.;  that  to  do  this  his  other 
children  could  not  be  clothed  in  a  suitable 
manner  to  send  them  to  school,  and  they 
were  thns  deprived  of  the  privilege  of  at- 
tending school,  and  the  plaintiff  and  his 
wife,  as  well  as  their  other  children,  were 
Insufficiently  clothed  and  ted  on  account 
of  his  contract  with  said  town  to  sup- 
port said  Lemyra  A. ;  that  he  has  been 
and  is  unable  to  pay  said  bills  tor  which 
be  has  been  trusted,  and  be  Is  Still  liable 
and  unable  to  pay  lists  of  taxes  that  said 
town  holds  against  him ;  that  he  was  un- 
willing to  become  a  pauper,  and  throw 
himself  upon  the  mercies  of  said  town; 
that  said  town  claimed  the  earnings  of 
said  minor  children  during  said  time,  and 
trusted  their  employer  to  collect  taxes  of 
plaintiff,  and  thus  prevented  plain  tiff  col- 
lecting the  pay  for  the  earnings  of  said 
minor  children ;  that  said  town  had  paid 
him  tor  the  support  of  said  Lemyra  A.  for 
several  months  during  the  contract  set 
forth  In  said  declaration;  that  said  Le- 
myra A.  was  past  the  age  of  majority 
(IS)  when  said  contract  was  made,  and  she 
was  and  bad  been  from  childhood  of  weak 
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mind,  and  Incapable  ot'taklng  care  of  her- 
self, and  incapable  of  exercising  any  choice 
In  regard  to  her  place  of  residence,  and 
had  always  lived  with  plaintiff  as  a  part 
of  his  family,  and  bad  never  been  emanci- 
pated." 

RoaweU  Fantbam,  for  plaintiff.  J.  K. 
Darling  and  J.  B.  Wataon,  tor  defendant. 

TaoMPSoN.  J.  This  case  has  been  In 
this  court  once  before,  and  Is  reported 
In  62  Vt.  406, 19  Atl.  Rep.  990.  The  opin- 
ion  then  delivered  by  Ross,  J.,  covers  all 
the  questions  of  law  raised  by  the  present 
exceptions,  and  fully  sustains  the  ruling 
of  the  county  court.    Judgment  affirmed. 


State  v.  Suith. 


(O  VL  mv 


{Swfreme  Court  of  Vermont,  Oerwrdl  Term. 
Aug.  8,1891.) 

PbIUUBT — COUMON-Iii.W  OfTENBS — ASSieNMBNT  Of 

PBbJUKT— Indictmbnt. 

1.  R.  li.  vt  I  ^03,  provides  that  a  person 
lawfully  required  to  depose  the  truth  in  a  pro- 
ceeding in  a  court  of  Justice,  who  commits  per- 
jury, shall  be  punished  by  Imprisonment  in  the 
state-prison.  Section  4268  provides  that  a  per- 
son of  whom  an .  oath  i*  required  by  law,  who 
willfully  swears  falsely  in  regard  to  any  matter 
respecting  which  the  oath  is  required,  shall  be 
gailty  of  perjury,  and  punished  as  provided  ia 
the  preceding  section.  Held,  tliat  the  latter  stat- 
ute was  not  a  mere  definition  of  the  offense  re- 
ferred to  in  the  former,  but  created  a  substantive 
crime,  and  that  under  the  farmer  statate  a  per- 
son ootUf  be  poniahed  fortheoaminon-lawaflense 
of  perjury. 

8.  An  indictment  for  perjury,  alleging  that 
it  was  a  material  question  in  an  action  whether 
a  certain  document  was  signed  and  delivered, 
and  that  defendant  falsely  swore  that  he  saw  It 
signed,  is  sufficient  without  also  alleging  that 
he^  falsely  swore  that  he  saw  it  delivered. 

8.  An  averment  that »  certain,  person  did  not 
sign  hi*  name  to  a  doeament  is  a  sufflolent  as- 
si^ment' of  perjury  alleged  to  have  been  com- 
mitted by  testifying  that  defendant  saw  the  name 
signed  thereto. 

4.  Where  one  assignment  of  perjury  is  suffl- 
eient,  an  improper  assigniaent  in  oonnection  with 
it  will  not  vitiate  the  indictment. 

5.  An  indlotment  charging  that  defendant 
"willfully  and  corruptly"  testified  what  was 
averred  to  be  untrue,  sufficiently  alleges  that  the 
testimony  was  false  to  his  knowledge. 

Exceptions  from  Orleans  county  court; 
RowKLL,  Judge. 

John  W.  Smith  was  Indicted  for  perjury. 
A  demurrer  to  the  Indictment  was  over- 
ruled, and  he  was  adjudged  guilty.  After 
Judgment,  and  before  sentence,  he  filed  a 
motion  In  arrest  of  Judgment  tor  insuffi- 
ciency of  the  Indictment,  which  was  over- 
ruled, and  he  brings  exceptions.  Demur- 
rer overruled,  first  count  of  Indictment  ad- 
judged sufficient,  judgment  reversed  pro 
fijrwa,  aud  cause  remanded. 

The  indictmentwas  as  follows:  "At  tin 
term  of  the  county  court  began  and  held 
at  Newport  within  and  for  the  county  of 
Orleans  aforesaid,  on  the  first  Tuesday  of 
Febrcary,  A.  D.  18iS7,  a  certain  issue  was 
Joined  In  the  aforesaid  court  in  a  certain 
action  then  and  there  pending  In  said 
county  court,  which  said  action  the  said 
county  court  had  full  Jurlsdiotioo  to  tiy 
and  determine,  and  wherein  one  Isaac 
Henry  Pierson  Rowell,  in  his  Individual 
capacity,  and  the  said  Isaac  Henry  Pier- 
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son  Rowon.aaaorTivlogpartnerot  ttaelate 
firm  ot  J.  &  H,  Bowell,  which  coptirtner- 
ehlp  consisted  of  the  said  Isaac  Henry 
Pleraun  Rowell  and  one  Joseph  Bo  well, 
now  deceased,  was  plalntiB,  and  the  es- 
tate ot  one  Warren  Fnller,  deceased,  was 
defendant ;  and  that  afterwards,  to-wlt, 
at  the  term  aforesaid  of  the  coooty  afore- 
said, said  Issne  came  on  to  be  tried  In  the 
due  form  of  law  by  the  Jury  of  the  country 
In  that  behalf  duly  impaneled  and  sworn 
tu  try  such  isnue;  and  upuo  the  trial  of 
aforesaid  issue,  and,  to-wit,  on  the  4tb  day 
of  February,  A.  D.  1887,  one  John  w. 
Smith,  of  Berlin,  In  the  county  of  Washing:- 
tnn  and  state  of  Vermont,  did  then  and 
there  appear  and  was  produced  as  a  wit- 
ness, {ind  was  received  to  give  evidence  on 
behalf  of  the  said  Isaac  Henry  Pierson 
Sowell,  plaintiff  as  aforesaid  In  said  cause; 
and  "^e  said  John  W.  Smith  in  and  before 
said  court  was  then  and  there  duly  sworn 
by  the  clerk  of  said  court,  and  did  then  and 
there  take  his  corporal  oath  that  the  eyi> 
deuce  he,  the  said  John  W.  Smith,  would 
give  to  the  court  and  jury  sworn  between 
the  parties  atoresald,  touchlnR  the  mat- 
ters In  question  in  the  said  issue,  should 
be  the  truth,  the  whole  truth, and  nothing 
but  the  truth,  the  said  court,  by  the  said 
clerk,  then  and  there  having  full  power 
and  authority  by  law  to  administer  an 
oatb  on  such  an  occasion ;  and  tb«i  and 
there  upon  the  trial  of  such  issue  it  became 
and  WAS  a  material  question  on  ^hesaid 
Isisue  whether  he,  the  said  Warren  Fuller, 
in  his  lite-time,  on,  t>wlt,  the  6tb  day  of 
June,  A.  D.  1884,  or  on  any  other  day,  had 
signed  his,  the  said  Warren  Fpller's, 
name  to  and  delivered  or  caused  to  be  de- 
livered unto  the  said  Isaac  Henry  Pierson 
Rowell  a  certain  writing  or  document  in 
the  words  and  figures  following,  to-wlt: 
'  Montpeller,  Vt.,  June  5th,  1884.  I  hereby 
acknowledge  that  my  promissory  note  for 
the  sum  of  ninety  seven  dollars  and  sev- 
enty-four cents,  ($97.74,)  dated  November 
2, 1857,  and  payable  to  J.  &  H.  Bowell  or 
bearer,  one  day  from  date,  and  interest 
annually.  Is  not  paid,  and  promise  to  pay 
the  same  on  demand.  And  I  also  acknowl- 
e<lge  that  the  promissory  notes  taken  by 
me  from  J.  &  ll.  Bowell  for  collection,  and 
described  in  my  receipt  given  for  the  same, 
and  dated  July  16,  A.  D.  1857,  have  not 
been  accounted  for  except  as  shown  by  in- 
dorsements on  the  back  of  said  receipt ; 
and  promise  to  pay  on  demand  the 
amount  due  from  rae  on  account  of  the 
said  promissory  notes,  with  annual  inter- 
wt.  Warren  Fuller.'  And  that  there- 
apon  the  said  .Tolin  W.  Smith,  having  been 
so  sworu  as  aforesaid,  did  then  and  there 
feloniously,  willfully,  and  corruptly  testi- 
fy and  say  in  substance  and  effect  that  he, 
the  said  John  W.  Smith,  was  in  the  hotel 
then  called  and  known  as  the 'American 
House,'  In  the  village  of  Montpeller,  in  the 
town  of  Montpeller  aforesaid.  In  the  coun- 
ty of'Washlngton,  on  the  day  and  date  ot 
the  said  writing  or  document  hereinbefore 
named  and  dCHcrlbed ;  and  that, while  he, 
the  said  John  W.  Smith,  was  In  the  said 
American  House  as  atoresald,  said  Warren 
Fuller  camo  Into  the  saipe  room  in  said 
American  House  in  which  the  said  John 
W.  Smith  then  was  as  aforesaid,  and  that. 


while  the  said  Warren  FuHer  was  in  the 
said  room  in  said  American  House  as  afore- 
said, he,  the  said  John  W.  Smith,  saw  said 
Warren  Fuller  sign  his,  the  said  Warren 
Fuller's,  name  to  said  writing  or  docu- 
ment hereinbefore  named  and  described; 
whereas  in  truth  and  intact  the  said  Jobo 
W.  Smith  did  not  see  the  said  Warren  Ful- 
ler In  said  American  Hnuse  on  the  day  of 
the  date  ot  said  writing  or  document  here- 
inbefore named  and  described ;  nor  did  the 
said  Warr«i  Fnller  sign  his,  the  said  War- 
ren. Fnlier's,  name  to  said  writing  or  doc- 
ument hereinbefore  named  and  described, 
in  said  American  House  or  elsewhere,  on 
the  day  nf  the  date  ot  said  writing  or  doc- 
ument hereinbefore  named  and  described, 
or  on  any  other  date.  And  so  the  Jurors 
aforesaid,  upon  their  oatb  aforesaid,  do 
say  that  the  said  John  W.  Smith,  on  the 
trial  ot  the  iesne  aforesaid,  on  the  day  and 
year  atoresald,  b^ore  the  said  county 
court,  falsely,  maliciously,  willfully,  know- 
ingly, and  wickedly,  in  manner  and  form 
aforesaid,  did  commit  willlul  and  cormpc 
perjury,  contraty  to  the  form,  force,  and 
effect  ot  the  statute  in  such  cases  made 
and  provided,  and  against  the  peace  and 
dignity  of  the  state.  - 

F.  E.  Attted,  State's  Atty.,  and  L.  H. 
Tbompaon,  tor  the  State.  Qeo.  W.  Wing 
and  DhkeraiBn  &  Young,iot  respondent. 

MuNBON,  J.  The  respondent  claims  that 
the  common-law  offense  of  perjury  does 
not  exist  in  this  state,  and  that  the  Indict- 
ment is  not  sufficient  under  the  statate. 
These  claims  are  based  upon  a  construc- 
tion tit  B.  L.  §S  4262,  4263,  which  read  as 
follows:  "Sec.  4262.  A  person  who,  being 
lawfully  required  to  depose  the  truth  in  a 
proceeding  in  a  court  of  Justice,  commits 
perjury,  shall  be  Imprisoned  In  the  state- 
prison  not  more  than  fifteen  years,  and 
fined  not  more  than  one  thousand  dollars. 
Sec.  4263.  A  person  of  whom  an  oatb  is 
required  by  law,  who  willfully  swears  false- 
ly in  regard  to  any  matter  or  thing  re- 
specting which  such  oath  is  required,  shall 
be  guilty  ot  perjury,  and  punished  as  pro- 
Tided  in  the  preceding  section."  It  is 
claimed  that  these  provisions  constitute 
a  general  revision  ot  Ihe  law  relating  to 
perjury,  and  repeal  the  common  law  up- 
on the  subject  by  implication.  The  gener- 
al rule  is  that  an  affirmative  statute  is 
an  addition  to  the  law,  and  repeals  no 
existing  provision,  unless  manifestly  re- 
pugnant to  it.  But  in  several  states  it  is 
held  that  where  a  statute  covers  the 
whole  ground  occupied  by  a  previous  stat- 
ute or  by  the  common  law  it  repeals  the 
prior  law,  even  though  there  be  no  repug- 
nance. The  courts  of  this  state  have  rec- 
ognized the  exception,  and  have  stated  the 
doctrine  to  be  that  a  repeal  is  effected 
without  express  words  Where  the  new  law 
revises  the  whole  subject-matter  ot  the 
former  one,  and  is  evidently  intended  as  a 
substitute  for  it.  Bish.  St.  Crimes,  {$  164, 
159;  Farr  v.  Braekett,  80  Vt.  844.  But 
this  doctrine  cannot  avail  the  respondent,- 
unless  it  be  held  that  the  crime  mentionecl 
In  section  4262  is  defined  in  the  succeeding 
section.  It  is  only  upon  such  a  construc- 
tion that  the  statute  can  be  claimed  to 
Ciover  the  whole  ground  of  tbe  common 
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law.  But  we  think  It  is  evident  that  these 
two  sectiona  are  independent  provisions. 
Section  4262  rcAates  to  the  common-law 
oHense  of  perjury,  referring  to  it  by  name, 
and  leaving  It  to  be  defined  by  the  com- 
mon law.  Section  4263  ia  not  a  atatutory 
definition  ol  the  crime  mentioned  in  section 
4262,  but  is  a  provision  making  that  per- 
jury which  was  not  perjury  at  common 
law.  This  provUion  waa  evidently  de- 
signed to  cover  the  numerous  instances 
where  the  statute  requires  a  verification 
by  oath  in  matters  not  connected  with  Ju- 
dicial proceedings.  A  like  construction 
has  been  given  to  atmilar sections  in  Massa- 
chusetts. Jones  V.  Daniels,  16  Oray,  4S8. 
The  respondent  also  refers  to  R.  L.  S  4334, 
and  urges  that  perjury  was  a  mlademean- 
or  at  common  law,  and  ia  now  a  felony 
by  statute,  and  that,  when  the  atatute 
mukea  that  a  felony  which  was  before  a 
niiademeanor,  the  old  law  ceaaea  to  exlat 
becauae  of  the  repugnance.  Thia  claim 
of  repugnance  ia  evidently  baa^d  upon  the 
view  of  connael  that  the  statotory  crime 
of  perjnry  established  by  section  4263  em- 
braces the  common-law  otfenae.  Under 
the  construction  above  given  thia  section, 
the  claim  ia  without  support.  With  sec- 
tion 4263  so  construed,  there  remains  no 
atatutory  provision  between  which  and 
the  common  law  the  question  of  repug- 
nance can  arise.  Section  4262  simply  fixes 
the  penalty  for  the  common-law  offenae, 
and  aection  4334  declarea  that  an  offense 
BO  punished  shall  be  felony.  So  the  com- 
mon law  relating  to  perjury  is  in  force, 
and  the  indictment  is  sufficient  it  good  at 
common  law.  But  the  respondent  insiats 
that  the  indictment  la  defective  aa  a  com- 
mon-law Indictment  in  several  respects. 

It  is  alleged  to  have  Iteen  a  material 
question  on  the  trial  whether  Fuller  signed 
and  delivered  a  certain  paper.  The  re- 
spondent is  charged  only  with  testimony 
aa  to  the  algning.  It  ia  claimed  that  the 
signing  without  delivery  la  not  alleged  to 
have  been  material.  We  think  no  difHcul. 
ty  arlaes  here.  It  clearly  appeara  that  testi- 
mony aa  to  the  aigning  alone  would  be  ma- 
terial. Ifthereapondentsworefalsety  asto 
that,  be  swore  falsely  upon  a  materltd 
point. 

The  respondent  is  stated  to  have  testi- 
fied that  he  aaw  Fuller  aign  his  name  to 
the  paper.  The  assignment  of  perjury  ia 
that  Fuller  did  not  aign  his  name  to  the 
paper.  It  is  claimed  that  this  assignment 
is  Indirect  and  argumentative.  It  ia  cer- 
tain that  the  contradiction  la  complete. 
It  Fuller  did  not  aign  the  paper,  the  re- 
apondent  could  not  have  aeen  him  aign  it. 
The  testimony  related  to  a  single  visible 
act  which  the  respondent  claimed  to  know 
was  done  because  he  saw  it  done.  In  anch 
a  case  we  think  a  denial  in  this  form  is 
permissible.  A  statement  that  an  act 
was  not  done  aeema  a  aufflclent  denial  of 
the  teatimony  of  one  who  says  he  saw  It 
done;  and  it  has  been  ao  held.  Com.  v, 
McLaughlin,  122  Mass.  449.  The  diapoai- 
tion  ot  thia  point  makea  It  nnnecesaary  to 
consider  the  statement  of  teatimony  and 
assignment  of  perjury  In  relation  to  the 
presence  of  Fuller  at  the  place  where  the 
paper  was  claimed  to  have  been  executed. 
It  is  well  settled  that  if  one  assignment  is 


sufficient.  Improper  assIgnmentB  in  con- 
nection with  it  will  not  -vitiate  the  Indict- 
ment. 2  Chit  Grim.  Law.  812;  Com.  t. 
Johns.,  6  Qray,  274. 

It  is  also  said  that'  the  testimony  to  In 
no  way  alleged  to  have  been  falsely  given. 
The  word  "falsely"  does  not  appear  in  Its 
usual  connection  with  the  words  "willful- 
ly and  corruptly,"  and  It  Is  claimed  there 
la  nothing  in  the  indictment  to  make  good 
theomisaion.  There  Is  ample  authority  tor 
aaylng  that  the  use  ot  the  word  "falaely,* 
In  connection  with  the  statement  of  testi- 
mony. Is  not  essential,  but  It  must  un- 
doubtedly appear  from  some  proper  aver- 
ment that  the  testimony  waa  falaely  given. 
The  state  insists  that  the  false  swearing  is 
averred  In  the  assignment  of  the  perjnry. 
The  Indictment  is  based  upon  the  form 
found  In  aection  871  of  Mr.  Blahop'a  Direc- 
tions and  Forma.  The  draughtsman  fol- 
lowed the  form  in  diapenaing  with  the 
word  "falaely"  In  atating  the  testimony, 
but  departed  from  the  form  In  omitting 
the  worda  "as  he  then  and  there  well 
knew, "  In  the  assignment.  These  worda, 
ordinarily  used  in  caaes  where  the  tea- 
timony waa  expreaaed  to  be  upon  belief, 
would  doubtloaafaaveauppliedall  the  force 
which  is  claimed  for  the  word  "falsely." 
The  respondent  insists  that  with  these 
worda  omitted  the  assignment  does  not 
fully  cover  the  ground.  The  question  thus 
presented  is  whether  the  falsity  ot  the  tes- 
timony la  sufficiently  charged  by  the  as- 
signment of  perjury,  without  using  the 
worda  "as  he  then  and  there  well  knew." 
It  ia  one  thing  to  aay  that  a  atatement  ia 
not  in  accordance  with  the  truth,  and  an- 
other thing  to  say  that  the  matter  has 
been  designedly  miaatated.  In  one  case 
we  Indicate  thenature  ot  the  thing  stated; 
in  the  other  we  cbaracterlse  the  act  ot  the 
peraon  in  atating  it.  A  atatement  may  be 
false  in  the  sense  of  being  untrue,  and  the 
person  who  made  the  statement  not  have 
spoken  falaelyin  the  aenae  of  having  inten- 
tionally mlarepresented.  Worda  denoting 
talalty  are  naed  in  both  of  the  meanings 
indicated,  and  aome  contusion  has  doubt- 
leas  arisen  in  consequence.  But  when 
"falsely"  la  applied  to  the  intentional  act 
ot  a  reaponaible  being  It  seenia  properly  to 
Imply  a  purpose  to  deceive.  The  argu- 
ment in  support  of  the  demurrer  proceeds 
upon  tbe  assumption  that  the  force  of  thia 
word  aa  used  in  the  general  averment  is 
not  merely  that  the  teatimony  did  not  ac- 
cord with  the  tact,  but  that  it  was  falsely, 
or  deceitfully,  g^iven:  and  this  view  Is 
doubtless  correct.  It  must  be  kept  In 
mind  that  the  thing  testified  to  and  the 
teatimony  given  to  establish  it  are  aepa- 
rate  mattera.  Either  may  be  true  and  the 
other  false.  A  fact  may  exist,  and  yet  the 
testimony  by  which  Its  existence  is  estab- 
lished In  court  may  be  entirelyfalse.  So  a 
matter  which  has  no  existence  may  be  es- 
tablished as  a  fact  without  a  particle  of 
testimony  having  been  falsely  given.  The 
existence  or  non-existence  of  the  thing  tes- 
tified to  does  not  determine  the  truthful- 
neas  oruntrutbtulneasot  tbe  person  testify- 
ing. To  ascertain  the  existenceot  perjury, 
we  look  beyond  the  correctness  of  the 
statement  to  the  knowledge  and  Intent  uf 
the  witness.    The  assignment  In  ordinary 
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form  deals  only  with  tbe  correctness  of 
the  evidence,  without  touchinsr  the  hon- 
esty of  tbe  witness.  The  act  of  tbe  wit- 
ness Is  characterized  by  tbe  general  aver- 
ment which  Introduces  tbe  statement  ot 
his  testimony.  The  existence  of  the  mat- 
ters testified  to,  or  of  so  many  of  them  as 
the  prosecutor  will  controvert.  Is  directly 
denied  by  the  assignment.  It  Is  by  this 
assignment  that  the  pleader  nartlcularly 
points  out  the  matters  which  will  be  re- 
lied npun  In  support  of  tbe  general  aver- 
ment. Tbe  reasons  for  this  part  of  tbe  In- 
dictment  may  be  gathered  from  tbe  sever- 
al opinions  of  the  Judges  In  Rex  v.  Per- 
rott,  2  Maule  &  8.  885.  Its  primary  office 
is  to  rentrict  the  application  of  the  gener^ 
al  averment  to  the  matters  thus  assigned. 
This  would  Indicate  that  technically  tbe 
general  averment  should  be  complete  in 
Itself,  which  would  require  tbe  use  of  the 
word  "falsely,"  regarded  merely  as  an  al- 
legation ot  falsity  In  fact.  It  seems  to  be 
well  settled,  however,  that  tbe  allegations 
of  the  assignment  may  be  taken  In  connec- 
tion with  the  general  averment  to  make 
oat  tbe  charge.  Bat  it  is  evident  that  tbe 
mere  contradiction  of  tbe  testimony  does 
not  complete  tbe  charge  of  falsity.  More 
mast  be  averred  in  that  particular  than 
that  the  fact  was  not  as  stated.  Tbe  fact 
may  not  have  been  as  stated,  and  yet  tbe 
testimony  have  not  been  falsely  given. 
Tbe  ground  to  be  covered  is  the  incorrect- 
ness of  the  statement  as  regards  tbe 
knowledge  of  tbe  witness.  Tbe  assign- 
ment does  not  extend  to  this  onless  it  con- 
tains tbe  words  "as  be  then  and  there  well 
knew, "  or  their  equivalent.  Wehave  seen 
that  there  is  a  plain  disUuction  between 
falsity  in  fact  and  falsity  in  the  "knowl- 
edge or  mind  "of  tbe  witness,  and  that 
without  tbe  latter  there  can  be  no  per- 
jury. Now,  while  falsity  In  fact  is  averred 
by  the  usual  assignment.  It  cannot  be  said 
that  "false  swearing"  Is  charged  by  it. 
Tbe  ordinary  assignment  charges  the 
falsity  ofthe  statement,  but  not  Its  known 
falsity.  It  Is  evident,  then,  that  tbe  force 
of  the  assignment  in  this  indictment  does 
not  relieve  us  from  the  necessity  of  finding 
in  tbe  general  averment  a  sufficient  allega- 
tion of  that  falsity  which  rests  in  tbe  mind 
and  purpose  of  the  witness.  This  brings 
OB  to  consider  whether  the  ground  of 
"falsely,"  in  the  sense  we  have  indicated, 
is  coveted  by  the  word  "corruptly." 

The  respondent  insists  that  "corrupt- 
ly" Is  not  sufficient,  and  cites  Begina 
T.  Oxiey,  8  Car.  &  K.  817,  In  support 
ot  bis  position.  In  that  case  the  word 
"falsely"  was  omitted,  and  Cresswbll, 
J.,  after  consnlting  Baron  Aldesson, 
held  that  "corruptly"  did  not  supply 
the  defect.  The  report  is  brief,  and  mere- 
ly indicates  tbe  view  of  the  court.  Tbe 
statement  is  confined  to  this:  "His lord- 
ship said  that  a  man  might  swear  'cor- 
ruptly,' under  some  corrupt  influence,  and 
yet  swear  the  truth. "  So  far  as  we  are 
informed,  this  is  tbe  only  case  in  which 
the  point  has  been  directly  passed  upon. 
We  do  not  see  bow  the  corrupt  Influence 
under  which  a  man  may  be  who  still  tells 
tbe  truth  can  have  anything  to  do  with 
tbe  crime  of  perjury.  The  word  "corrupt- 
ly "cannot  havebeenmade  use  of  in  indict- 


ments for  perjury  to  indicate  the  motive 
ot  the  wltiiess  in  something  which  does 
not  enter  into  the  nature  of  tbe  act.  If  a 
witness  knowingly  and  intentionally  mis- 
represents, it  is  not  necessary  to  inquire 
farther  as  to  his  motive.  If  one  tells  the 
truth  of  his  own  knowledge,  be  cannot  be 
guilty  of  perjury,  whatever  his  motive  for 
becoming  a  witness  may  have  been. 
There  can  be  no  such  thing  as  swearing 
corruptly  in  giving  truthful  testimony. 
Any  corruption  there  can  be  in  the  matter 
must  relate  to  something  outside  tbe  act 
of  testifying.  If  one  is  bribed  to  give  evi- 
dence ot  what  he  knows  the  corruption  is 
not  In  telling  the  truth,  but  in  taking  ad- 
vantage of  another's  necessity  to  extort 
a  reward  for  telling  tbe  truth.  "Corrupt- 
ly" is  here  applied  to  the  act  of  giving  tes- 
timony which  is  elsewhere  alleged  to 
have  been  untrue  in  fact.  We  do  not  see 
bow  the  force  of  the  word  can  be  so  con- 
fined as  not  to  reach  to  the  falsity  of  the 
act.  It  is  said  the  word  "corruptly  "  does 
not  have  tbe  same  meaning  as  "falsely," 
and  this  is  true;  but  we  are  considering 
tbe  word  as  applied  to  tbe  act  of  testifying, 
and  It  is  difficult  to  see  how  one  can  testi- 
fy corruptly  unless  be  bears  falne  testi- 
mony. It  is  also  urged  that,  as  this  in- 
dictment stands,  there  is  nothing  In  it  in- 
consistent with  the  theory  of  an  honest 
mistake.  Can  this  be  said  when  it  is  al- 
leged that  the  reopondentswore  corruptly 
to  what  he  stated?  And  if  it  cannot  be 
said,  does  not  this  show  that  "corruptly" 
here  carries  the  force  of  "falRely"  in  the 
sense  which  has  been  rousidered?  We 
are  of  the  opinion  that  "falsely"  Is  not 
needed  to  complete  the  charge.  In  Bex  v. 
Blchards,  7  Dowl.  &  B.  665,  Abbott,  C.  J., 
gathered  from  the  definitions  that  tbe 
offense  of  perjury  consists  in  swearing 
"willfully  and  corruptly"  "to  some  mat- 
ter which  is  untrue."  This  indictment 
chftrges  that  the  respondent  "willfully 
and  corruptly"  stated  what  tbe  assign- 
ment shows  to  have  been  untrue  In  fact. 
We  think  the  words  employed  sufficiently 
allege  that  the  statement  was  false  to  tbe 
knowledge  of  the  witness.  Judgment  re- 
versed p;ro  forma,  demurrer  overruled,  first 
count  of  indictment  adjudged  sufficient, 
and  cause  remanded. 

(68  Vt  21B) 


State  v.  Clooston. 

{Suipreme  Court  of  Vermxmt,  Qeneral  Temi. 
Aug.  8,  1891.) 

Fbbjubt — SnmoiBNCT  or  Indiotmshi. 

1.  The  first  count  in  an  Indictment  for  per- 
jury alleged  that  the  material  question  upon 
which  defendant  testified  when  he  committed 
tbe  perjury  was  whettier  F.  In  his  life-time  signed 
a  paper;  tnat  defendant  testified  that  while  he 
was  in  a  hotel  on  June  6,  1884,  F.  came  into  the 
same  room,  and  fbat  he  then  and  there  saw  him 
sign  the  paper.  The  assignment  denied  that  de- 
fendant was  in  the  hotel  on  the  date  mentioned, 
or  that  he  saw  F.  sira  the  paper,  but  did  not 
deny  the  signing.  Seld  that,  as  the  material 
question  was  whether  F.  signed  the  paper,  de- 
fendant's testimcmy  that  he  saw  faim  sign  it  was 
testimony  that  he  did  si^  it,  and  hence  was  tes- 
timony on  a  material  points. 

2.  The  second  coont  alleged  the  same  mate- 
riality as  the  former,  and  that  defendant  testi- 
fied that  while  in  the  hotel  he  heard  F.'s  atteu- 
UoD  called  to  the  paper,  and  that  F.  took  it,  and 
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appeared  to  read  It,  and  then  signed  It,  and  that 
defendant  saw  F.  'a  signature  on  the  paper.  The 
assignment  denied  that  defendant  heard  F.  's  at- 
.lention  called  to  the  paper,  or  thatdelendaut  saw 
F.  take  the  paper  and  sign  it.  Held  that,  as  it 
appears  from  defendant's  testimony  as  a  whole 
that  he  was  stating  what  he  claimed  to  hare 
seen,  a  denial  that  he  saw  the  paper  signed  was 
sufBoient. 

Exceptions  from  Orleans  coanty  court ; 
Bow RLL,  Judge. 

Indictment  for  perjary  against  Joseph 
D.Clogston.  Heard  upon  demurrer  in  tbe 
■court  below,  which  being  overruled  the  de- 
fendant excepted.    Affirmed. 

THe  flret  count  alleged  in  substance  that 
at  the  term  ol  the  county  court  for  the 
county  of  OrleanH  on  the  first  Tuesday  of 
Febrnary,  A.  D.  1887,  a  certain  Issue  was 
iolned  in  acertain  action  wherein  one  Isaac 
Henry  Pierson  Bbwell  was  plaintiff,  and 
the  estate  of  one  Warren  Fuller,  deceased, 
was  defendant;  and  that  afterwards,  at 
the  term  aforesaid,  said  Issoe  came  on  to 
be  tried,  and  the  defendant  was  produced 
as  a  witness  on  half  of  the  plaintiff,  and 
It  became  and  was  a  material  question  on 
tbe  said  issne  whether  said  Fuller,  In  bis 
life-time,  or,  to-wit,  the  6tb  day  of  June, 
A.  J).  1884,  or  on  any  other  day,  had  signed 
his  name  to,  or  delirered  or  caused  to  be 
delivered  to  the  plaintiff,  a  certain  writing 
or  document  as  following,  to-wlt:  "Mont- 
peller,  Vt.,  June  5, 1884.  I  hereby  acknowl- 
edge that  my  promissory  note  for  the  sum 
of  ninety-seven  dollars  and  seventy-four 
cents,  (f97.74,)  dated  November  2,  1857, 
and  payable  to  J.  &  H.  Bo  well  or  bearer, 
one  day  from  date,  and  Interest  annually, 
is  not  paid,  and  promise  to  pay  the  same 
ondemand.  And  I  also  acknowledge  that 
tbepromssory  notes  taken  by  me  from  J. 
A  a.  Bowell  for  collection,  and  described 
in  my  receipt  given  forthe  same.anddated 
July  16,  A.  D.  1857,  have  not  been  account- 
ed for  except  as  shown  by  indorsements 
on  the  back  of  said  receipt,  and  promise 
to  pay  on  demand  the  amount  due  from  me 
on  acconnt  of  said  the  promissory  notes, 
with  annual  interest.  Warren  Fuller." 
And  that  defendant,  testified  that  he  was 
In  the  American  House,  In  Montpelier,  on 
the  date  of  the  writing,  and  that  while  In 
the  American  House  said  Fuller  came  into 
tbe  same  room  in  which  defendant  was, 
and  while  there  defendant  saw  him  sign 
his  name  to  the  writing ;  whereas  In  truth 
and  fact  the  defendant  was  not  In  said 
American  Honse  on  tbe  day  of  the  date  of 
said  writing,  nor  did  he  see  the  said  War- 
ren Fuller  sign  bis  name  to  said  writing. 
The  second  count  was  like  the  first  down 
to  and  Including  the  statement  of  the 
written  Instrument.  The  remainder  was 
in  substance  as  follows:  That  defendant 
then  and  there  testified  that  while  he  was 
in  tbe  botel  be  saw  plaintiff  sitting  at  a 
desk,  writing,  in  the  same  room ;  that  he 
finished  writing  at  the  desk;  that  he  saw 
Fuller  in  the  room;  that  plaintiff  called 
Fuller's  attention  to  the  writing,  and  that 
Fuller  took  it,  and  appeared  to  read  it, 
and  thereupon  signed  it;  that  in  fact  de- 
fendant did  not  hear  Fuller's  attention 
called  to  the  document,  nor  did  he  see  Ful- 
ler read  or  appear  to  read  the  same 
through  or  sign  it. 


F.  E.  Alfted,  State's'  Atty.,  and  L.  B. 
TbompaoB,  tor  tbe  State.  Geo.  W.  Wlag 
and  Dickerwan  &  loung,  for  respondent. 

MaNSON,  J.  Most  of  tbe  points  urged 
against  this  indictment  are  disposed  of  by 
the  decision  in  the  case  of  State  t.  Smith, 
22Atl.  Bep.  604,  with  which  this  case  was 
heard.  The  questions  remaining  relate  to 
tbe  allegation  of  materiality,  considered 
In  connection  with  the  statement  of  testi- 
mony and  the  assignment  of  the  perjury. 
In  the  first  count,  tbe  material  question  Is 
alleged  to  have  been  whether  Fuller  signed 
the  paper,  and  tbe  respondent  la  alleged 
to  have  testified  that  be  saw  him  sign  It. 
The  assignment  denies  that  the  respond- 
ent saw  Fuller  sign  the  paper,  but  does 
not  deny  that  Fuller  signed  It.  It  is  urged 
that  under  the  allegation  of  material- 
ity the  evidence  was  of  no  importance, 
and  that  It  is  also  made  Immaterial  by 
the  assignment.  We  do  not  consider  tbe 
count  defective  In  this  respect.  The  ma- 
terial question  was  whether  Fuller  signed 
the  paper.  The  respondent's  testimony 
that  he  saw  him  sign  It  was  testimony 
that  he  did  sign  it.  The  respondent  there- 
fore gave  testimony  upon  a  material 
point.  Then,  If  the  respondent  did  not 
see  him  sign  it,  be  swore  falsely  upon  a 
material  point.  Otmsequently,  In  asslgrn- 
Ing  the  perjury.  It  Is  sufilciont  to  say  that 
the  respondent  did  not  see  Puller  sign  tbe 
paper,  without  saying  that  Fuller  did  not 
In  fact  sign  It.  In  the  second  count,  the 
allegation  of  materiality  and  the  assign- 
ment of  perjury  are  the  same  as  in  tbe  first 
count;  butthe  statementof  the  testimony  . 
upon  the  point  In  question,  taken  alone,  is 
merely  that  Fuller  signed  the  paper;  and 
It  Is  urged  that,  inasmuch  as  tbe  assign- 
ment is  confined  to  a  denial  that  the  re- 
spondent saw  Fuller  sign  the  paper,  the 
testimony  as  stated  becomes  immaterial. 
Bnt  we  think  this  count  is,  in  effect,  the 
same  as  the  first.  It  appears  from  the 
statement  of  the  respondent's  testimony 
as  a  whole  that  when  he  said  Fuller 
signed  the  paper  he  was  stating  in  its  or- 
der one  of  several  connected  transactions 
which  he  claimed  occurred  in  his  presence. 
In  saying  that  Fuller  signed  the  paper  he 
was  stating  what  he  claimed  to  have 
seen.  A  denial  that  he  saw  Fnller  sign  the 
paper  is  a  sufficient  contradiction  of  bis 
testimony,  and  bis  testimony  was  directly 
to  tbe  point  that  Is  alleged  to  bave  been 
material.  Judgment  that  respondent  take 
nothing  by  his  exceptions,  and  Judgment 
affirmed,  and  cause  remanded. 

(a  vt.  333) 

Cbossman  v.  Johnson. 

(Stmrtme  Court  of  Vermont.    Bntland.    Bept 
4,  1891.) 

WA.BBXirrr  —  BxnaazTrrknatn  bt  Apmihwi'ha- 

TOB. 

Representations  of  an  administrator  as  to 
the  age  and  soundness  of  a  horse,  made  private- 
ly to  one  who  subsequently  buys  the  horse  of  the 
administrator  at  suction,  oonstituta  am  express 
warranty. 

Exceptions  from  Butland  county  court; 
Taft.  Judgre. 

Action  by  Eliza  H.  Grossman  against 
Frank  W.  Johnson  for  false  warranty  In 
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the  Bale  of  a  horse.   Verdict  and  Jadgment 
for  plalntifl.  Defendant  excepts.  Affirmed. 
D.   E.  Ntebolsoa,  for  plaintiff.     J,  V. 
Baker,  for  defendant. 

Start,  J.  The  defendant  and  one  Wflley 
were  co-admlniatratora  of  the  eiitate  of 
William  Willey.  and  as  such  admlnlBtrar 
tonr  bad  adrertieed  the  property  of  the 
estate  to  be  sold  at  public  auction  on 
March  14. 18K9.  On  the  2lBt  day  of  Febni. 
ary,  1889,  and  after  the  bonie  in  qoestion 
bad  been  advertised  for  sale  at  poblic  auc- 
tion, the  plaintiff  went  to  see  the  defend- 
ant about  purchasing  him.  Her  evidence 
tended  to  show  that  the  defendant  then 
told  her  the  horse  was  only  12  years  old 
and  sound ;  that  be  would  not  sell  him  at 
private  sale;  that  be  must  be  sold  at  pub- 
lic auction,  and  she  could  bid  for  him 
there;  that  she  bid  off  the  horse  at  the 
anction  sale  relyius  upon  these  represen- 
tations, nblch  was  known  to  the  defend- 
ant. After  tlie  sale,  and  before  delivery 
or  payment,  the  de^ndant  repeated  tbese 
representutions.  The  plalntifTB  evidence 
also  tended  to  show  that  the  horse  was 
20  years  old,  and  unsound,  and  that  this 
was  known  to  the  defendant  at  the  time 
he  made  the  representations.  The  plain- 
tiff claimed  to  recover  upon  a  warranty 
and  upon  account  of  fraud.  The  defend- 
ant requested  the  court  to  charge  the  Jury 
as  follows:  "No  claim  of  damages  for 
breach  of  warranty  can  be  predicated  up- 
on a  sale  at  auction,  unless  the  represen- 
tations upon  which  the  claim  is  made  are 
made  at  the  auction,  or  in  such  a  manner 
as  to  operate  as  a  representation  or  war- 
ranty to  any  bidder  who  should  become  a 
purchaser  at  the  sale. "  The  court  refused 
to  BO  instruct  the  ]ury,  to  wbich  the  de- 
fendant excepted.  It  appears  from  the  ex- 
ceptions that  the  charge  in  other  respects 
was  such  as  the  caee  railed  for,  and  that 
the  rules  with  reference  to  both  branches 
of  it  were  fully  stated,  to  which  no  excep- 
tions were  taken.  By  the  charge,  the  jury 
were  left  at  liberty  to  find  the  defendant 
liable  on  account  of  a  warranty.  In  this 
respect,  the  defendant's  counsel  claims 
there  was  error,  and  insists  that  the  Jury 
should  have  been  Instructed  as  requested, 
and  contends  the  plaintiff  was  not  entitled 
to  recover  on  account  of  a  warranty,  be- 
cause the  representations  constitatlng 
the  warranty  were  made  to  the  plaintiff 
privately,  and  to  permit  such  recovery 
would  be  to  encourage  a  fraud  upon  all 
others  attending  the  sale.  We  think  the 
defendant  Is  not  in  a  situation  to  take  ad- 
vantage of  his  own  wrong.  To  excuse  the 
defendant  from  liability,  under  the  circum- 
stances of  the  case,  would  be  a  greater 
fraud  opon  the  plaintiff.  The  defendant, 
In  effect,  said  to  the  plaintiff,  when  she 
called  to  buy  the  horse:  "I  am  going  to 
■ell  hlnr  through  the  auctioneer  as  my 
agent,  at  such  a  time  and  place.  He  la 
only  12  years  old,  and  sound.  I  decline  to 
make  the  sale  myself  now,  or  to  fix  a  price, 
as  I  have  advertised  him  for  sale  at  public 
auction     You  can  attend  the  sale,  and  the 

grlce  is  to  be  fixed  there  by  the  highest 
Idder. "  ,  She  attends  the  sale,  and  makes 
the  purchase,  relying,  as  she  had  a  right 
to,  upon  his  representations  in  regard  to 


the  ago  and  soundness  of  the  horse.  We 
are  unable  to  find  that  the  rule  contended 
for  by  thedefendant'scounselhaseverbeen 
adopted  tn  this  state,  and  we  see  no  good 
reason  for  making  this  case  an  exception 
to  the  general  rale  applicable  to  warran- 
ties. This  general  rule  Is  well  stated  by 
RoWBLL.,  J.,  in  the  case  of  Hobart  v. 
Young,  63  Vt. — ,21  Atl.  Rep.  B12:  "Any 
affirmation  as  to  the  kind  or  quality  of 
the  thing  sold,  not  uttered  as  a  matter  of 
commendation,  opinion,  or  belief,  made  by 
the  rieller  pending  the  treaty  of  sale,  for 
the  purpose  of  assuring  the  purchaser  of 
the  truth  of  the  affirmation,  and  of  induc- 
ing him  to  make  the  purchase,  if  so  re- 
ceived and  relied  upon  by  the  purchaser,  is 
deemed  to  be  an  express  warranty." 
Judgment  affirmed. 


(83  Vt  418) 

DusTET  V.  Town  of  Worcebteb. 

(SttprenM  Court  of  Verrmmt.    Chittenden. 
Sept.  4, 1801.) 

PAUPsaa  —  Contract  fob  Support  —  Nonos  to 
Tbbmisatb — Etidskos. 

1.  Plaintiff,  who  had  oontraoted  with  defend 
ant  town  to  support  a  pauper,  removed  to  another 
town,  taking  the  pauper  with  him.  He  was  no- 
tified bj  the  overseer  that  if  he  remared  tbe 
pauper  defoidant  would  not  pay  for  further  sup- 
port, bat  would  make  other  arrangements  there- 
for. The  overseer  did  not  offer  to  take  chsiwe  of 
tbe  pauper,  nor  make  such  arrangements.  Held, 
that  the  contract  was  not  terminated  by  such  no- 
tice,' since  no  active  measures  were  taken  by  the 
overseer  to  relieve  plaintiff  of  his  charga 

2.  Defendant's  olaim  being  that  the  contract 
could .  be  terminated  by  giving  notice,  and  tiie 
notice  given  beint;  insuffloient,  the  exclusion  of 
evidence  that  plaintiff  had  applied  for  support  of 
tbe  pauper  to  the  overseer  of  the  town  to  which 
he  had  removed  was  without  prejudice. 

Exceptions  from  Chittenden  county 
court ;  Taft,  Judge. 

Judgment  for  plaintiff.  Exceptions  by 
defendant.    Affirmed. 

The  plaintiff  sued  for  the  keeping  of  a 
panper  from  December  1, 1888,  to  March 
1, 1889.  The  panper  was  a  helpless  crip- 
ple, and  there  was  a  dispute  between  the 
defendant  and  the  town  of  East  Montpel- 
ler  as  to  wbich  was  liable  for  his  support. 
The  plaintiff  testified  that  he  made  a  .con- 
tract with  the  overseer  of  tbe  poor  of  tbe 
defendant  to  care  for  the  pauper  until  the 
termination  of  this  suit  at  a  given  price 
per  week.  The  defendant  admitted  tbe 
contract,  but  claimed  that  it  extended  un- 
til further  notice  only,  and  not  until  tbe 
termination  of  the  suit.  The  plaintiff  was 
to  receive  bis  pay  once  a  quarter.  In  per- 
formance of  this  contract  tbe  plaintiff  had 
taken  the  pauper  and  supported  him  for 
some  time,  and  been  paid  quarterly  np  to 
December  1,  1888.  About  this  time  hd 
formed  the  purpose  of  removing  from  the 
defendant  town  wbere  he  had  hitherto 
lived  to  South  Burlington,  and  did  bo  re- 
move December  9, 1888,  taking  the  pauper 
with  blm.  On  learning  that  the  plaintifT 
intended  to  leave  town,  tbe  overseer  of 
the  defendant  notified  him  that  he  must 
not  take  tbe  pauper  wltb  him:  and  that. 
If  be  did,  the  defendant  would  not  con- 
tinue to  pay  for  bis  support,  but  would 
provide  forr  his  maintenance  in  the  town  of 
Worcester.    When  the  nlalntiff  was  on  tila 
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way  to  South  Burlington  with  the  paaper 
the  overseer  met  him,  and  again  lorbade 
blm  to  remove  the  pauper  from  thedelend- 
ant  town;  but  at  no  time  did  the  overseer 
talte  charge  of  the  pauper,  or  provide  any 
other  place  for  his  support.  It  was  con- 
ceded tnat  the  suit  was  ended  some  time 
in  June,  1889.  Wben  the  plaintiff  was  tes- 
tifying In  rebuttal  after  the  close  of  the 
defendant's  case,  he  was  Inquired  of  by 
the  defendant  when  be  first  heard  that 
the  suit  was  terminated,  and  replied, 
"  Some  time  in  June.  1889. "  The  defendant 
then  proposed  to  ask  him  wbetber  be 
did  not  In  Marcb,  1889,  apply  to  the  over- 
seer of  South  Burlington  tor  aid  on  ac- 
count of  this  same  pauper.  To  this  the 
plaintiff  objected,  as  out  of  time,  and  the 
court  excluded  it.  The  court  instructed 
the  ]uTy  that,  if  the  contract  was  to  ex- 
tend, as  the  plaintiff  claimed,  until  the 
termination  ol  the  suit,  tbe  plaintiff  was 
entitled  to  recover  tbe  amount  sued  for; 
and  that  the  same  thing  would  be  true  It 
tbe  defendant  bad  the  right  to  terminate 
the  contract  on  notice,  for  in.  that  event 
tbe  defendant  could  not  terminate  it  with* 
out  taking  the  pauper  away  from  the 
plaintiff,  or  making  some  other  provision 
for  bis  support.  The  jury  returned  a  gen- 
eral verdict  for  the  plaintiff,  and  found 
specially  that  the  contract  was  to  ex- 
tend until  tbe  termination  of  tbe  suit. 

D.  J,  Foster  and    W.   L,  Burnap,  for 
plaintiff.    iS.  C.  Sburtleff,  for  defendant. 

MuNBON,  J.  The  plaintiff  seeks  to  re- 
cover of  the  defendant  town  compensa- 
tion for  tbe  keeping  of  a  pairper.  An  ex- 
press contract  existed  between  tbe  parties 
in  regard  to  this  service,  and  there  was  no 
dispute  as  to  any  of  Its  provisions  ex- 
cept tbe  one  relating  to  its  termination. 
The  plaintiff  claimed  that  be  was  hired  to 
keep  the  pauper  nntil  the  determination 
of  a  certain  suit.  The  defendant  claimed 
that  tbe  service  was  to  contiuue  only  nn- 
til further  notice.  It  has  been  aecertained 
by  a  special  verdict  that  this  part  of  the 
contract  was  astheplnlDtltfclalnied.  Tills 
being  so,  the  notice  g^lven  cannot  avail 
the  defendant,  unless  upon  tbe  ground 
that  It  was  a  repudiation  of  the  contract. 
The  defendant  now  claims  that  its  notice 
to  the  plaintiff  vras  sufficient  to  put  an 
end  to  tbe  further  execution  of  the  con- 
tract, and  insists  that  whatever  claim  tbe 
glaintlff  has  Is  by  way  of  damages  for  a 
reach  of  tbe  contract,  so  that  there  can 
be  no  recovery  under  the  common  counts. 
The  pauper  was  a  helpless  cripple.  The 
evidence  on  the  part  of  the  defendant  was 
that  its  overseer  of  the  poor,  on  learning 
that  the  plaintiff  Intended  to  move  away, 
stated  to  tbe  plaintiff  that  if  he  moved 
the  pauper  from  the  town  he  would  be 
paid  nothing  for  his  keeping  after  such 
removal,  and  that  tbe  town  would  pro- 
vide another  place  for  him;  but  defend- 
ant's evidence  farther  showed  that  no  ar- 
rangement for  the  support  of  tbe  pauper 
elsewhere  was  ever  made.  It  also  ap- 
peared from  the  testimony  of  the  overseer 
that  he  met  the  plaintiff  when  he  was  re- 
moving the  pauper,  and  forbade  bis  taking 
the  pauper  away ;  but  there  Is  nothing  in 
the  case  to  indicate  that  he  then  offered 
to  t»Jce  charge  of  the  pauper.    The  court 


instracted  the  ]ary  that  aach  a  notice  as 
this,  without  taking  tbe  panper,  would 
not  relieve  Che  defendant  from  liability  tor 
his  farther  support;  and  to  this  an  ex- 
ception was  taken. 

It  is  a  well-recognlced  general  doctrine 
that  tbe  further  performance  of  an  execu- 
tory contract  may  be  stopped  by  an  ex- 
plicit direction  to  that  effect ;  tbe  one  tak- 
ing this  action  subjecting  himself  to  the 
payment  of  whatever  damages  may  resolt 
therefrom  to  the  other  contracting  party. 
In  cases  where  the  subject-matter  of  the 
contract  is  the  purchase  of  articles,  or  tbe 
mere  performance  of  labor,  nothing  muru 
than  this  d<>flnite  notice  is  required. 
Danfortb  v.  Walker,  87  Vt.  289,  was  a  case 
of  this  character.  Bat  when  the  subject- 
matter  of  the  contract  is  the  keeping  of 
something  which  tbe  repudiating  party 
has  delivered  tu  the  other,  and  for  tbe  sap- 
port  of  which  continued  expenditure  is 
necessary,  such  party  cannot  terminate 
the  contract  without  taking  back  what 
has  been  so  delivered.  We  think  the  case 
at  bar  comes  within  this  exception,  and 
that  the  defendant  could  not  accomplish 
a  repndiation  of  the  contract  without 
taking  active  measures  to  relieve  the 
plaintiff  of  the  support  of  the  pauper. 

The  notice  given  the  plaintiff,  and  tbe 
charge  in  relation  tu  it,  have  been  consid- 
ered so  far  with  reference  to  the  question 
raised  by  the  defendant  upon  the  case  as 
left  by  tbe  special  verdict.  But  tbe  excep- 
tions indicate  that  on  the  trial  the  defend- 
ant stood  solely  upon  Its  claim  of  a  con- 
tract right  to  terminate  the  service,  and 
that  this  view  of  the  matter  was  the  only 
one  brought  to  the  attention  of  the  court. 
Tbe  charge  of  the  court  as  to  the  effect  of 
tbe  notice  was  given  in  view  of  what  the 
defendant  claimed  the  contract  to  be,  and 
in  the  further  consideration  of  the  case  tbe 
charge  will  be  so  treated. 

An  exception  was  taken  to  tbe  refusal 
of  the  court  to  permit  tbe  defendant  to 
make  certain  Inquiries  of  the  plaintiff  in 
cross-examination,  when  be  was  upon  the 
stand  In  rebuttal.  If  this  refusal  should 
be  held  to  be  error  It  would  not  entitle 
tlie  defendant  to  a  reversal.  The  defend- 
ant claimed  that  its  contract  was  for  the 
keeping  of  the  pauper  until  further  notice. 
If  such  had  been  the  contract,  the  action 
of  the  defendant  would  nothave  been  suffi- 
cient to  relieve  It  from  further  liability. 
A  contract  so  worded.  In  relation  to  such 
a  subject-matter,  could  not  well  be  con- 
strued to  mean  more  than  that  tbe  town 
reserved  the  right  to  terminate  tbe  con- 
tract at  any  time.  It  could  not  fairly  be 
considered  an  agreement  that  the  town 
might  relleveiteell  from  further  obligation 
by  tbe  mere  giving  of  notice.  The  case 
presented  by  the  defendant's  evidence  is 
not  one  in  which  the  town  undertook  to 
withdraw  its  support  because  of  some 
change  in  the  condition  of  the  pauper  or  in 
the  liability  of  the  town.  The  overseer's 
talk  with  tbe  plaintiff  was  all  upon  tbe 
ground  that  he,  as  overseer,  would  pro- 
vide another  place  for  the  panper  in  the 
defendant  town.  To  terminate  the  con- 
tract as  the  town  claimed  it,  more  was 
required  of  its  officer  than  a  statement  of 
his  purpose  to  allow  nothing  after  the 
pauper   was   moved.     He    should   havt 
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taken  0ucb  measures  aa  were  necessary  to. 
Telleve  the  plaintiff  of  the  burden.  So.  if' 
tbe  excluded  evidence  had  been  received, 
and  bad  resulted  in  establishlDjC  tbe  con- 
tested point  in  accordance  with  thedetend- 
ant*8  claim,  tbe  case  would  still  have 
been  with  tbe  plalntiB.  Judgment  af- 
firmed. 


(U  Tt  MS) 

Smaluct  t.  Citt  of  Burunoton. 

ISumreme  Court  of  Vermont.     Chittenden. 
Aag.81,189L) 

KZUirTIONS  FBOK  TaZATIOX— STOOX  »  liATIOIMI. 

Banks. 

1.  Acta  Vt  1883,  Aot  No.  8,  |  13,  iHWvldes 
that  the  listers,  in  determining  tne  Krand-llst  of 
a  tax-payer,  shall  deduct,  from  any  set-ofl 
olaimed  by  the  tax -payer  on  account  of  his  In- 
debtedness, "the  a^rfirregate  amonnt  of  his  United 
States  government  bonds  and  other  stocks  and 
bonds  exempt  from  taxation  by  the  laws  of  this 
state."  R.  L.  18S0,  i  270,  provides  that  "the 
following  property  shall  be  exempt  from  taxa- 
tion;" and  In  the  list  are  incladed"  United  states 
seoorities,  which  are  specially  exempt  from  tax- 
ation by  the  laws  of  the  United  Stat^ "  and 
"shares  of  stoclc  In  a  corporation  situated  in  an- 
other state, "  when  taxed  in  such  stats.  Held, 
that  the  phrase,  "exempt  from  taxation  by  the 
laws  of  the  state, "  means  "declared  by  the  laws 
of  this  state  to  be  exempt  fram  taxation, "  and 
not,  "exempt  from  the  operation  of  the  tax-laws 
of  this  state. " 

9.  R.  L.  Vt  {  370,  sabd.  3,  exempting  from 
taxation  "shares  of  stock  in  a  corporation  of  an- 
other state, "  when  taxed  in  such  state,  appliea 
to  national  banks. 

Exceptions  from  Cbittenden  county 
coTut ;  RowBLL,  Judge. 

Assumpsit  for  money  paid  aa  taxes,  un- 
der protest,  by  Bradley  B.Smalley  asrainst 
the  city  of  Burlington.  -  Judgment  for  de- 
fendant.   Plaintiff  excepts.    Affirmed. 

On  April  1, 1890,  plaintiff  made  doe  re- 
turn of  taxable  personal  property  to  the 
amount  of  $18,075,  and  of  debts  to  the 
same  amount.  At  the  same  time  I>e 
owned  certain  shares  of  stock  in  state  and 
national  bauks,  and  investment  and  land 
companies,  situated  in  other  states,  ag- 
gregating tbe  same  amount,  which  were 
not  taxable  b»:ause  taxed  in  the  states 
where  situated.  The  listers  deducted  from 
the  set-off  claimed  by  plaintiff  by  reason 
of  his  indebtedness  the  amount  of  these 
stocks,  and  refused  to  allow  any  set-oO 
whatever. 

Seneca  Haseltoa,  for  plaintiff.  J.  W. 
Raaaell,  for  defendant. 

MoNSON,  J.  Tbe  disposition  of  this  case 
depends  upon  the  construction  of  section 
12,  No.  2,  Acts  1R82,  which  provides  that 
tbe  listers.  In  determining  tbe  grand-list 
qf  a  tax-payer  shall  deduct,  from  any  off- 
set claimed  by  the  tax-payer  on  account 
of  bis  indebtedness,  "tbe  aggregate 
amonnt  of  bis  United  States  government 
bonds,  and  other  stocks  and  bonds  ex- 
empt from  taxation  by  the  laws  of  this 
state."  Tbe  piaiutitf  contends  that  the 
words,  'exempt  from  taxation  by  tbe 
laws  of  this  State,"  are  tbe  same  in  mean- 
ing as,  "exempt  from  the  operation  of  tbe 
tax-laws  of  this  state;"  while  tbe  defend- 
ant would  so  construe  tbe  words  as  to  in- 
clude all  stocks  and  bonds  which  are  de- 
clared by  the  laws  of  this  state  to  be  ex- 
empt from   taxation.    The  words  them- 


adves  are  capable  of  either  meaning,  and 
tbe  Intention  of  the  legtslaturemust  be  as- 
certained by  tbe  application  of  the  ordi- 
nary rules  of  construction.  Our  attention 
has  been  directed  to  several  acts  of  congress 
In  which  tbe  phrase  "exempt  from  taxa- 
tion" ip  used  with  reference  to  the  exemp- 
tion of  United  States  securities  from  the 
taxing  power  of  the  states ;  and  It  Is  sug- 
gested that  tbe  legislature  may  properly 
be  supposed  to  have  had  this  use  in  view 
In  selecting  thelanguage  In  question.  This 
use  of  the  phrase  is  entitled  to  careful  con- 
sideration, but  greater  importance  must 
necessarily  attach  to  tbe  language  of  oar 
own  statutes,  especially  of  those  in  force 
at  tbe  time  of  this  enactment.  R.  L.  §  270, ' 
provides  that  "the  following  property 
shall  be  exempt  from  taxation,"  and  in 
tbe  list  given  are  "United  States  securities 
which  are  specially  exempt  from  taxation 
by  the  laws  of  the  United  States,"  and 
"shares  of  stock  In  a  corporation  situated 
in  another  state,"  when  taxed  in  such 
state.  It  seems  reasonable  to  conclude 
that.  In  using  tbe  words  under  consllera- 
tion,  the  legislature  had  in  viewthephrase 
"exempt  from  taxation,"  as  used  In  the 
Introductory  clause  of  tbe  above  section, 
and  intended  to  co  ver  the  stocks  and  bonds 
therein  declared  to  be  exempt.  But  It  is 
said  that  the  words  in  question  refer  to 
United  States  government  bonds  as  well 
as  to  "other  stocks  and  bonds,"  And  that 
the  former  are  exempt  from  taxation  by 
the  laws  of  this  state  only  In  the  sense 
that  they  are  exempt  from  tbe  taxing 
power  of  the  state;  and  it  is  argued  that 
the  position  of  tbe  defendant  would  re- 
quire that  the  words  be  taken  in  one  sense 
In  their  reference  to  government  bonds, 
and  In  a  different  sense  in  their  reference 
to  other  stocks  and  bonds.  If  it  be  con- 
ceded that  the  scope  of  tbe  reference  is  aa 
the  plaintiff  claims,  wethinktbe  argument 
based  upon  it  is  unsound.  Although 
United  States  bonds  are  not  witbin  the 
taxing  power  of  the  state,  they  are  de- 
clared by  tbe  law  of  tbe  state  to  be  ex- 
empt from  taxation,  and  tbls  In  the  same 
connection  with  shares  of  stock  owned 
and  taxed  in  a  foreign  corporation ;  and. 
In  using  the  words  in  question  to  direct 
the  application  of  both  classes  of  property 
in  reduction  of  a  claimed  offset,  tbe  legis- 
lature would  be  merely  adapting  its  en- 
actment to  the  classification  and  phrase- 
ology of  tbe  existing  law. 

We  see  nothing  In  the  course  of  legisla- 
tion upon  this  subject  that  can  properly 
raise  a  doubt  as  to  tbe  correctness  of  this 
construction.  By  No.  16,  Acts  1841,  It  was 
provided  that  stock  owned  In  a  foreign 
corporation,  and  taxed  in  tbe  state  where 
the  corporation  was  located,  should  not 
be  Included  in  the  list.  In  the  General 
Statutes,  enacted  In  1862,  "all  stocks, 
bonds,  and  other  securities  of  the  United 
States"  were  added  to  the  Hst  of  property 
enumerated  as  "exempt  from  taxation." 
Gen.  St.  c.  S3.  S  6-  By  No.  64,  Acts  1864,  It 
was  provided  that  tbe  appraisal  of  per- 
sonal property  should  be  reduced  only  by 
BO  much  uf  the  tax-payer's  indebtedneee 
as  was  in  excess  of  bis  "United  States 
stocks,  bonds,  or  other  United  States  se- 
curities claimed  to  be  exempt  from  taxa- 
tion under  thf»  >awB  of  tbia  or  the  United 
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State*.*  In  tbe  SatIbIod  of  1880,  tbe  sen- 
tence above  gooted  was  rednccid  to  the 
worda  "  United  Rtatee  Becaritiea. "  R.  L. 
S  840.  Tbe  next  leglalatiye  expresaion  was 
the  one  under  conatdaration,— that  tbe  de- 
duction aball  be  tor  tbe  excesa  of  tbe  tax- 
payer's debta'averthe  aggrc^gate  amount 
of  hla  United  States  government  bonds 
and  other  stocks  and  bonds  exempt  from 
'  taxation  by  tbe  laws  of  this  state. "  We 
think  this  Rbaoge  in  phraseology  cannot 
be  explained  on  the  theor>'  of  an  intention 
to  follow  the  earlier  enactments  In  the  use 
of  more  specific  language  to  designate 
United  States  aeciirities,  but  that  it  must 
be  held  fairly  to  Indicato  a  purpose  to  In- 
clnde  something  not  covered  by  theformer 
law.  It  is  true  that  the  act,  if  so  con- 
strned,  adds  to  the  securities  before  de- 
ducted a  class  of  property  which  stands 
upon  a  different  ground  as  regards  taxa^ 
tion, — government  securities  being  abso- 
'  lately  non-taxable,— while  the  abares  of  a 
resident  in  the  stock  of  a  foreign  corpora- 
tion not  protected  by  federal  law  are 
always  within  tbe  taxing  power  of  tbe 
state ;  and  it  Is  urged  that  this  difference 
bears  strongly  upon  tbe  question  of  legis- 
lative Intent,  and  that  it  ought  not  to  be 
presumed  that  tbe  legislature  undertook 
to  reach  Indirectly  what  it  bad  the  power 
to  tax  directly.  While  these  suggestions 
merit  consideration,  we  think  they  are  tar 
from  controlling.  The  state  is  under  no 
obligation  to  allow  a  deduction  on  ac- 
count of  indebtedneas.andit  may  properly 
reduce  such  deduction  by  the  amount  of 
the  tax-payer's  property  which  is  not 
taxed,  whether  the  exemption  arises  from 
want  of  power,  or  from  considerations  of 
Justice  or  policy.  It  is  easily  conceivable 
that  tbe  legislature  might  exempt  from 
taxation  stocks  owned  and  taxed  in  an- 
other jurisdiction,  and  yet  refuse  to  recog- 
nize in  reduction  of  the  tax-payer's  list  an 
indsbtedness  of  equal  amount  which  ex- 
isted contemporaneously  wltb  such  own- 
ership. 

It  is  further  urged  that,  upon  the  tb&- 
ory  of  the  defendant,  the  deduction  of 
national  bank  stock  must  be  Illegal,  be- 
cause the  stock  of  one  situated  in  another 
state  cannot  be  said  to  he  exempt  In  this 
state  by  virtue  of  our  statute.  But  this 
objection  Is  met  by  the  views  already  ex- 
pressed. The  language  of  the  second  sub- 
division of  section  270  is  snfficient  in  scope 
to  embrace  tbe  stock  of  a  national  bank 
as  well  as  that  of  other  corporations. 
Tbe  fact  that  such  stock  is  noa-taxuble 
here,  by  reason  of  an  act  of  congress,  does 
not  afford  any  ground  for  presuming  that 
the  legislature  did  not  intend  to  include 
it,  for,  under  the  same  provision  that  "the 
following  property  shall  be  exempt  from 
taxation,"  the  legislature  has  expressly 
designated  other  property  which  is  equal- 
ly beyond  its  control.  Section  270  is  a 
legislative  declaration,  embracing  expmpt- 
ed  property  generally,  whether  necessarily 
exempt  because  of  a  superior  law,  or  in 
fact  made  so  by  virtne  ol  such  declaration. 
Any  stock  covered  by  this  section  is  ex- 
empt from  taxation  by  the  terms  of  our 
law,  and  so  comes  within  tbe  provision 
made  for  the  reduction  of  offsets.  We 
eouslder  that  all  tbe  capital  stock  enu- 


merated  in   tbe  agreed   statement  was 

groperly  deducted  from  the  offset  claimed 
y  the  plaintiff  on  account  of  bis  Indebted- 
ness.   Judgment  affirmed. 


Drown  et  at.  v. 


(63Vt  SET) 
FORBBST. 


{Supreme  Court  tf  Vtrmant.    Orleans.    Aoc- 
1,  1891.) 

Notation— What  Cokbtitutbs — Pliadins  avd 

PbOOF— VaBIANOB — JUBISDIOTIOHAL  AMOUNT. 

1.  Two  men  bought  a  blacksmith's  shop,  the 
blaoksmith  promisinf;  in  writing  that  he  would 
not  carry  on  the  business  in  tbe  town  as  long  as 
they  were  doing  bosiness.  Afterwards  one  buyer 
bought  the  other's  Interest,  and  then  sold  a  half 
interest  to,  and  formed  a  partnership  with,  the 
blacksmith,  and  afterwards  bought  tbe  Interest 
baoli.  'B€Cd^  that  the  making  of  the  partnership 
did  not  oonstitnte  a  novation  so  as  to  dlsdiaige 
the  blaoksmith  from  his  promise, 

2.  The  deolaration,  in  an  action  for  breach  of 
a  contract  of  Indemnity,  alleged  that,  in  consid- 
eration that  plaintiffs  "would  purchase"  said 
shop,  the  defendant  "then  and  there  promised,* 
etc.  The  written  promise  ofltved  in  evidenoe 
recited  that  it  was  made  in  consideration  of  plain- 
tiff's "having  bought"  the  shop.  Held,  that  the 
time  of  the  promise  referred  to  the  time  of  the 
sale,  ahd  there  was  no  variance  betweea  tbe  al- 
legations and  the  proof. 

8.  Where  the  declaration  is  tat  Bore  than 
the  1200  required  to  bring  the  case  within  tbe 
Jurisdiction  of  the  county  court,  the  case  will 
not  be  dismissed,  on  the  ground  that  there  was 
no  evidence  to  snow  tliat  the  damage  amounted 
to  (200,  in  the  absence  of  a  showing  that  plain- 
tiS  probably  knew  that  his  damages  were  less 
than  that  sum. 

Exceptions  from  Orleans  county  court; 
FowBRB,  Judge 

Action  in  assumpsit  by  Aaron  Drown 
and  O.  T.  Wlllard  againat  John  Forrest, 
Jr.  Judgment  for  plaintiffs.  Defendant 
flies  exceptions.    Affirmed. 

The  plaintiffs  sought  to  recover  for  a 
breach  of  tbe  following  written  instru- 
ment: "Barton,  June  19, 1870.  In  consid- 
eration of  Aaron  Dro  wn  and  O.  T.  Wll- 
lard having  bought  my  blacksmith  shop, 
I  hereby  agree  that  I  will  not  hereafter 
practice  or  carry  on  the  blacksmith  shop  at 
South  Barton  as  long  as  said  Drown  or 
Wlllard  occupies  or  carry  on  that  business 
at  said  So.  Barton,  except  for  my  own 
use,  or  the  mill  which  I  now  occupy;  and 
for  the  fufillment  of  the  above  agreement 
I  bind  myself  to  said  Drown  and  Wlllard 
in  the  penal  sum  o(  f400.  John  Forrest, 
Jr.  Witness;  J.  C.  Tibbgtts."  When 
this  Instrument  was  offered  upon  thetrial 
the  defendant  objected  to  its  admission, 
upon  the  ground  of  a  variance,  for  that 
the  declaration  alleged  that  tbe  promise 
was  made  upon  consideration  that  tbe 
plaintiff  "would  purchase,"  whereas  the 
writing  set  forth  that  it  was  upon  con- 
sideration of  bis  "having  bought."  The 
defendant  moved  to  dismiss  the  case  lor 
the  want  of  jurisdiction  in  the  county 
court,  in  that  the  amount  involved  was 
less  than  9200.  As  to  this  point  the  ex- 
ceptions stated :  "  Upon  the  trial  of  this 
cause,  there  was  no  evidence,  either  upon 
tbe  part  of  plaintiff  or  defendant,  tending 
to  prove  that  the  damage  resulting  from 
the  alleged  breach  of  said  contract 
amounted  to  9200,  for  which  reason  the 
defendant  moved   tbe  court,  to  dismiss 
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saicl  caase  for  want  of  ]uri8diction. "  The 
agreement  Boed  upon  was  executed  June 
19,1876.  Subseqaently  the  plaintiff  bought 
ont  WlUard'a  interest  in  the  buBlnoss. 
Still  later,  uu  Augost  10, 1878,  the  plain- 
tiff and  defendant  entered  Into  a  copart- 
nership in  this  same  business,  by  the  terms 
of  which  the  plaintiff  sold  the  defendant  a 
one-half  interest.  As  a  part  of  the  articles 
of  copartnership,  it  was  stipulated  that  if 
at  any  time  the  parties  could  not  agree 
the  property  should  be  pat  up  at  auction 
between  them,  and  sold  to  the  one  bid- 
ding the  most.  Some  time  afterwards — 
Just  when  did  not  appear— the  plaintiff 
bought  out  the  defendant's  interest  In  ttte 
partnership.  The  defendant  claimed  that 
the  contract  of  partnership  discharged 
the  agreement  sned  upon. 

O.  H.  Auatia,  tor  plaintiffs.  F.  IV.  Bald- 
win and  W.  W.  Miles,  for  defendant. 

RowBLi/,  J.  Aa  the  declaration  brings 
the  case  within  the  Jurisdiction  of  the 
county  court,  the  mere  fact  that  the  testi- 
mony did  uot  was  not  decisive  against 
Jurisdiction.  It  was  necessary  to  go  fur- 
ther, and  negative  plaintiff's  good  faith 
in  bringing  the  suit,  by  showing,  at  least, 
a  probable  oonscioosness  on  his  part  that 
he  was  not  entitled  to  recover  more  than 
a  Justice  could  award.  Spafford  v.  Rich- 
ardson, 13  yt.224;  Joyal  v.  Barney,  20  Vt. 
154. 

By  the  Roman  law,  a  new  contract  be- 
tween the  original  contracting  parties 
only,  that  dissolved  an  eziating  contract, 
was  regarded  as  a  novation.  But  there 
was  no  novation  nnless  the  second  con- 
tract contained  something  now,  as,  for  in- 
stance, the  addition  or  suppression  of  a 
condition,  a  term,  or  a  surety,  and  was 
performed.  Some  of  the  ancient  jurists 
were  of  the  opinion  that  novation  took 
place  only  wh^i  the  second  contract  was 
entered  into  for  the  purpose  of  making  the 
novation,  and  conseqoently  doubts  arose 
as  to  when  such  Intention  was  to  be  sup- 
posed to  exist,  and  dlRerent  presumptions 
were  laid  down  by  those  who  treated  the 
snbject  according  to  the  different  cases 
they  had  to  settle.  In  consequence  a  con- 
stitution was  published,  in  which  it  was 
clearly  decided  that  novation  should  take 
place  only  when  the  contrartlng  parties 
expressly  declared  that  their  object  in 
making  the  new  contract  was  to  extin- 
guish the  old  contract;  otherwise  the  old 
contract  remained  in  force,  and  the  new 
contract  was  added  to  It,  and  each  gave 
rise  to  an  obligation  still  in  force.  Inst. 
Lib.  8,  tit.  29,  pi.  3.  But  by  the  common 
law,  if  the  parties  to  a  contract  make  a 
new  and  an  independent  agreement  con- 
cerning the  same  matter,  and  the  terms  of 
the  latter  are  so  incousistent  with  those 
of  the  former  that  they  cannot  stand  to- 
gether, the  latter  maybe  construed  to  dis- 
cbarge the  former.  Benj.  Cont.  114.  On 
August  19, 1879,  Drown,  havlug  previous- 
ly bought  out  Willard,  sold  to  Forrest  an 
undivided  half  of  the  blacksmith  shop 
mentioned  in  the  agreement  sa«d  upon, 
and  they  two  then  went  into  partnership 
in  the  business  of  blacksmlthing  therein, 
and  carried  on  the  business  awhile,  and 
then  dissolved.    There  is  nothing  in  the 


record,  outside  of  the  contracts  of  sale 
and  of  partnership,  that  shows  whether 
It  was  or  was  not  the  Intention  of  the 
parties  that  the  contract  sned  upon 
should  be  discharged;  but  it  is  claimed 
that  the  new  contracts  discharged'  it  as 
matter  of  law.  Bat  we  do  not  tliink  so. 
There  is  nothing;  In  the  new  contracts  in- 
couifistent  with  the  former  contract,  the 
purpose  of  which  was  to  prevent  Forrest 
from  becoming  a  competitor,  bnt  by  the 
new  contracts  he  was  not  to  become  a 
competitor,  but  a  coadjutor,  and  so  the 
contracts  could  well  stand  together,  and 
each  remain  in  full  force. 

The  declaration  alleges  that  on  June  10, 
1876,  plaintiffs  bought  defendants'  black- 
smith shop.  It  then  goes  on  to  allege  that, 
in  consideration  that  plaintiffs  °^woald 
purchase  said  shop  as  aforesaid, "  defend- 
ant then  and  there  promised  them  that  he 
would  not  thereafter  engage  in  or  carry 
on  ttie  business,  etc.,  and  that,  relying  on 
said  promise,  they  purchased  said  shop. 
To  prove  the  promise  alleged,  piaintiffR  in- 
troduced In  evidence  a  written  agreement, 
dated  the  19th  of  said  June,  signed  by  de- 
fendant, whereby  he  agreed,  in  considera- 
tion of  plaintiffs'  "having  bought"  bis 
blacksmith  shop,  not  to  practice  or  carry 
on  tlie  bnsinesH,  etc.  The  defendant  claims 
a  variance,  for  that  the  consideration  of  th^ 
promise  declared  upon  is  executory,  while 
that  of  the  promlne  proved  was  ezecntedl 
The  declaration  sets  up,  In  the  first  place, 
and,  as  it  were,  by  way  of  Indncementt 
the  sale  of  the  shop  at  a  time  and  place 
named:  and,  when  afterwards  It  aliegea 
that  the  defendant  "  then  and  there  prom- 
ised," the  time  of  the  promise  is  referable 
to  the  time  of  the  sale.  a«  there  is  no  other 
time  antecedently  alleged- to  which  It  can 
refer;  and  so  the  declaration  makes  the 
promise  a  part  of  the  contract  of  sale. 
The  date  of  the  promise  proved  Is  the  same 
as  the  alleged  date  of  the  sale,  and,  al- 
though the  words  "having  bought"  Indi- 
cate past  time,  they  are  not  construed  to 
mean  that  the  sale  was  then  a  past  an<} 
completed  transaction,  independent  and 
disconnected  from  the  within  ag^reement, 
and  so  to  import  a  past  consideration, 
but  to  mean  that  the  sale  had  then  been 
made  as  one  step  in  a  transaction  of  whicli 
the  making  of  the  written  agreement  was 
another  and  a  further  step,  this  making  It 
all  one  transaction,  as  the  declaration  does. 
This  Is  the  fair  Import  of  the  record,  and 
accords  with  the  usual  course  of  doing 
such  business.    Judgment  affirmed. 


STATB  y.  KtBLING. 


«3  VL  63S) 


(SuprerM  Cawrt  qf  Vermont.    Windsor.    Mareih 

26, 1B91.) 
iNToXioATise  Liquors  ~- IixESAi.  Bilks — "Obisi- 
XAi.  Faokaobs" — Rbpbai.  or  Act — Etisbkcb— 

I3J8TBD0T1OH6— VbRDIOT— MOTIOS  IN  ABBEST. 

1.  Although  the  Vermont  statutes  regulating 
the  sale  of  intozloatijig  liquors  covered  sales  la 
the  original  packages  of  Importation,  and  there- 
fore, under  the  declsiaa  in  Iielsy  v.  Hardin,  185 
IT.  S.  100,  10  Sap.  Ct  Rep.  681,  were  in  contraven- 
tion of  Const  IT.  8.  art  1,  |8,  concerning  interstate 
commerce,  vet  this  decision  did  not  render  them 
wholly  null,  and  they  were  still  valid  as  to  all 
other  sales. 

a.  No.  40,  Acts  Vt.  1890,  provides  that  statutes 
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theretofore  enacted,  and  which  hare  not  been 
repealed,  and  each  and  erery  part  of  the  same, 
relating  to  the  subieot  of  Intoncating  liquors,  or 
offenaes  or  proceedings  relatingr  thereto,  be  re- 
enacted,  and  declared  of  full  force  and  eifect,  as 
if  repeated  In  detail.  Held,  tliat  the  act  did  not 
repeal  the  statutes  which  it  purported  to  re- 
enact,  and  that  those  statutes  are  the  law. 

a  In  a  prosecution  for  selling  liquor  the  evl- 
denoe  toided  to  show  that  defendant  had  sold 
whisky  and  beer  at  his  reatanrant  and  residence, 
and  that  it  was  brought  there  in  barrels  and  half 
barrels.  A  drayman,  who  was  a  witness,  was 
asked  to  describe  the  barrels  which  ne  delivered 
at  defendant's  place.  Held  that,  as  the  answer 
would  be  immaterial  if  It  did  not  tend  to  show 
defendant.'8  guilt,  there  was  no  error  in  allow- 
ing it. 

4.  It  was  not  error  to  instruct  the  jury  that  a 
clerk  who  sold  liquor  for  defendant  was  not  an 
accomplice,  but  a  principal,  if  anything ;  that  he 
was  bound  to  tesUfy,  and  could  not  be  exempted 
because  his  testimony  might  tend  to  criminate 
himself,  and  that  the^  should  consider  the  law 
compelling  him  to  testify;  also  the  fact  that  he 
was  an  employe  of  defendant;  that  it  was  all  for 
them  to  consider  from  the  cironmstances  what 
weight  his  testimony  should  have. 

6.  Where  the  evidence  established  beyond  a 
reasonable  doubt  that  the  liquor  sold  was  laeer- 
beer,  it  made  no  difference  that  it  was  called 
"pop-beer"  or  "home-made  beer." 

6.  A  motion  in  arrest  of  Judgrment  will  not 
be  sustained  when  it  appears  to  nave  been  filed 
after  Judgment  on  the  verdict  was  entered. 

7.  Act  Vi.  Nov.  26,  1888,  which  took  effect 
J)ecember  1, 1888,  and  amended  R.  L.  SS  8802,  880S, 
provided  that  the  act  should  apply  to  offenses 
committed  under  the  existing  statutes,  which 
statutes  should  continue  in  force,  and  that  the 
jnry  should  say  by  their  verdict  what  offenses 
were  committed  before  and  what  after  the  act 
took  effect.  Held  that,  where  the  evidence  was 
confined  to  acts  committed  after  the  statute  took 
effect,  it  was  not  necessary  for  the  Jury  to  say 
when  the  offenses  were  committed. 

Exceptions  from  Wiadsor  county  conrt ; 
Thompson,  Jud}^. 

Prosecntlon  against  Oeonire  F.  Kibllng 
for  selling  liquor.  JudKnient  upon  aver- 
diet  of  guilty.  Defendant  excepts.  Af- 
firmed. 

The  respondent  excepted  toproofof  salen 
prior  to  November  iW,  1890,— l^Yref,  be- 
cause, under  the  decision  ol^the supreme 
conrt  ot  the  United  States,  the  prohibito- 
ry liquor  law  previous  to  Its  re-enact- 
ment as  of  that  date  was  anconstttutlon- 
al,  as  a  regulation  of  commerce;  second, 
because,  whether  constitutional  or  not, 
the  re-enacting  statute  repealed  tbe  old 
law  so  that  no  conviction  conid  be  had 
for  an  offense  committed  under  It.  There 
was  no  evidence  tending  to  show  that  the 
liquor  sold  was  in  tbe  original  package. 
No.  40,  Acts  1890,— tbe  re-enacting  statute, 
—was  as  follows:  "Whereas  doubts  have 
been  snggested  as  to  the  validity  ot  the 
statutes  of  this  state  heretofore  enacted 
relating  to  Intoxicating  liquors  or  liquids, 
as  applied  to  such  liquors  or  liquids  when 
brought  Into  the  state  under  certain  clr- 
cnmstances;  and  whereas  It  is  expedient 
thnt  the  due  administration  of  Justice  be 
not  hindered,  delayed,  or  thwarted  by 
such  doubts;  therefore  it  is  hereby  enact- 
ed by  the  general  assembly  ol  the  state 
of  Yermont:  'Section  1.  That  the  stat- 
utes of  this  state  heretofore  enacted,  and 
which  have  not  been  repealed,  and  each 
and  every  part  of  the  same,  relating  to 
the  subject  of  intoxicating  liquors  or  liq- 


uids, or  offenses  or  proceedings  ha  ving  re- 
lation to  any  such  liquors  or  llqai<^,  be, 
and  the  same  are  hereby,  re-enacted,  and 
are  hereby  declared  to  be  of  and  to  have 
full  force  and  effect  to  every  Intent  and 
purpose,  In  the  same  manner  and  with  the 
same  eOect  as  If  each  and  every  such  stat- 
ate  were  herein  repeated  and  set  forth  In 
detail.  Sec.  2.  Nothing  In  the  preceding 
section  shall  be  taken  or  deemed  to  affect 
In  any  manner  any  offense,  proceeding,  ver- 
dict, or  judgment  which  has  been  commit- 
ted or  taken  place  before  the  passage  of 
this  act;  and  every  such  oflense,  proceed- 
ing, verdict,  and  judgment  shall  be  prose- 
cuted, proceeded  with,  tried,  determined, 
and  executed,  respectively,  In  the  same 
manner  and  with  the  same  effect  as  if  this 
act  had  not  been  passed.  Sec.  3.  This  act 
sball  tiike  effect  from  its  passage.  Ap- 
proved November  26, 1890.' "  The  evidence 
of  the  state  tended  to  show  that  the  re- 
spondent had  sold  whisky  and  Inger-beer 
at  his  restaurant  at  Norwich,  and  that 
it  was  brought  there  In  barrels  and  halt 
barrels.  In  this  connection,  oneGouillette, 
who  had  drawn  freight  of  this  kind  from 
the  freight  depot  at  White  River  Junction 
to  the  defendant's  place  of  business,  was 
permitted  to  answer  this  question :  "De- 
scribe the  barrels  which  you  rolled  there 
onto  the  platform."  It  did  not  appear 
from  the  exceptions  what  the  answer 
was.  One  Clifford  testified  that,  as  tbe 
clerk  of  the  respondent,  he  had  made  cer- 
tain sales.  The  respondent's  flrat  request 
to  charge  was  as  follows:  "The  re- 
spondent cannot  be  convicted  of  any  of- 
fenses on  the  uncorroborated  testimony 
of  Clifford.  He  was  an  accomplice  of  the 
respondent  in  tbe  violation  of  tbe  law 
with  which  be  stands  charged,  and  bis 
statements  should  be  received  with  great 
caution,  he  having  turned  state's  evidence 
with  the  understanding  with  the  state's 
attorney  that  heshould  be  favorably  dealt 
with  for  so  doing."  Upon  the  subject  of 
this  request  tbe  court  charged:  "Some 
comment  has  been  made  upon  the  t«iti- 
mony  of  the  witness  Oscar  CllOord ;  and 
It  has  been  argued  to  you  that  he  is  an 
accomplice  of  the  defendant,  and  that  the 
testimony  of  an  accomplice  must  be  re- 
ceived and  weighed  b.va]nry  with  great 
caution  and  care.  The  court  instruct 
you  that  Oscar  Clifford  is  not,  within  the 
meaning'of  the  law,  an  accomplice.  The 
offense  for  which  the  respondent  Is  prose- 
cuted is  a  misdemeanor,  and  there  are  no 
accomplices  in  such  offenses.  All  parties 
participating  therein  are  principals;  and, 
if  Mr.  Clifford  bears  any  relation  to  the 
offense  charged,  that  relation  Is  that  of 
principal, — that  is,  a  person  who  mnst 
answer  on  his  own  account  for  the  offense 
which  he  has  committed,  and  not  because 
he  has  aided  or  abetted  some  other  person 
In  the  commlsslou  of  an  offense.  By  the 
laws  of  this  state.  In  prosecutions  of  this 
kind,  no  person  other  than  the  respondent 
is  excused  from  testifying  because  his  tes- 
timony may  criminate  or  tend  to  crimi- 
nate himself.  The  law  further  provides 
that  such  testimony  shall  not  be  used 
against  the  person  giving  it  In  any  pro- 
ceeding against  him,  civil  or  criminal,  ex- 
cepting In  a  prosecution  tor  perjury,  corn- 
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mitted  in  eivinK  such  testimony.  So  that, 
under  the  Taw,  when  Mr.  Clifford  was  put 
upon  the  stand,  he  had  no  other  election 
save  to  testily,  or  be  committed  by  the 
court  until  he  should  purge  blmttelf  from 
contempt  for  not  testlfyins>  did  he  so  re- 
fuse. In  weighing:  his  testimony,  you  are 
to  talce  into  consideration  this  law  which 
compelled  him  to  testify,  as  well  as  the 
circumstance  that  he  was  in  the  employ  of 
the  respondent,  and  all  the  other  circum- 
stances, and  say  from  them  all  what 
weight  yoa  will  give  to  his  testimony. 
It  Is  all  a  question  of  fact  for  you. "  Aft- 
er judgment,  and  before  sentence,  the  re- 
spondent filed  the  following  motion  in  ar- 
rest, which  was  overruled:  "And  now, 
after  verdict  and  before  sentence,  comes 
the  said  George  F.  Klbling,  and  prays 
that  Judgment  herein  may  be  arrested, 
and  tor  cause  says  that  the  jury  returned 
a  general  verdict  of  guilty  of  715  separate 
and  distinct  offenses,  and  did  not  say  by 
their  verdict  what  violations  were  before 
and  what  after  the  passage  and  talcing 
effect  of  Act  No.  42  of  the  Session  Laws  of 
1888,  entitled  '  Au  act  in  amendment  of  sec- 
tions three  thousand  eight  hundred  and 
two  and  three  thousand  eight  hundred 
and  three  of  the  Revised  Laws,'  as  re- 
quired by  the  provisions  of  said  act,  and 
said  jury  did  not  designate  what  viola- 
tions were  before  and  what  after  the  pas- 
sage of  Act  No.  40  of  the  Session  Laws  of 
1890,  entitled 'An  act  to  prevent  delays 
and  to  expedite  proceedings  In  liquor 
cases;'  and  for  other  manifest  defects  in 
the  record  aforesaid  appearing." 

W.  W.  Stlckney,  State's  Atty.,  for  the 
State.    Norman  Paul,  for  respondent. 

Boss,  0.  J.  1.  The  counsel  for  the  re- 
spondent contends  that  there  was  error  in 
admitting  the  testimony  tending  to  show 
any  offenses  committed  prior  to  Novem- 
ber 26, 1890,  when  the  legrislature  re-enact- 
ed the  law  regulating  the  manufacture 
and  sale  of  intoxicatiag  liquors,  and  in 
convicting  the  respondent  for  any  offenses 
committed  prior  to  that  date.  He  bases 
this  contention  upun  the  claim  that  under 
the  decision  of  Lelsy  v.  Hardin,  135  U.  S. 
100, 10  Sup.  Ot.  Rep.  681,  the  statutes  of 
the  state  relating  to  this  subject  were  un- 
constitutional and  void.  He  does  not 
contend  that  there  was  any  evidence  in 
the  case  tending  to  show  that  any  of  the 
liquor  sold  by  the  respondent,  for  which 
convictions  were  had,  came  from  without 
the  state  to  the  respondent,  or  was  still 
in,  and  sold  by  him  in,  the  original  pack- 
ages, if  itdid  cometohim  from  without  the 
State,  BO  t^at  It  was  within  the  interstate 
commerce  provision  of  the  constitution  of 
the  United  States.  But  he  contends  that 
the  statute  of  the  state  prohibiting  the 
sale  of  intoxicating  liquors  is  indivisible; 
that  there  are  no  separate  or  dlMtinct  sec- 
tions or  clauses,  independent  of  each 
other,  so  that  one  part  can  be  sustained 
and  the  other  excluded,  but  all  of  its  pro- 
visions are  connected  in  subject-matter, 
depending  on  each  other  and  operating 
together  for  the  same  purpose;  that  the 
framers  of  the  law  had  hut  one  object  in 
view, — that  of  suppressing  the  liquor 
traffic;  that  they  have  placed  all  liquors. 


whether  brought  into  the  stateln  original 
pcickages  or  not,  OQ.one  common  ground. 
It  must  be  conceded  that  this  contention 
is  true,8ofar  as  this  law  relates  to  liquors 
which  would  fall  within  the  Interstate 
commerce  provision  of  the  constitution  of 
the  United  States.  Until  the  announce- 
ment ot  the  decision  in  Leisy  v.  Hardin, 
it  bad  been  quite  generally  supposed  that 
that  clause  of  the  federal  constitution  did 
not  prohibit  the  exercise  of  police  powers 
by  a  state.  But  under  this  decision,  be- 
fore the  passage  of  the  "Wilson  Bill,  "so 
called,  by  congress,  the  statutes  of  the 
statfi  on  this  subject  were  unconstitution- 
al when  applied  to  sales  of  intoxlca  ting 
liquors  within  the  scope  of  that  decision. 
They  were  constitutional  In  all  other  re- 
spects, and  when  applied  to  all  other  sales 
ot  Intoxicating  liquors  made  in  violation 
ot  its  provisions  in  this  state.  The  evi- 
dence brought  all  the  offenses  by  the  re- 
spondent within  the  constitutional  opera- 
tion ot  tfce  law.  The  case,  on  Its  facts, 
does  not  involve  the  question  of  unconsti- 
tutionality, within  the  decision  of  Lelsy 
V.  Hardin.  The  law  untouched  by  that 
decision  applies,  without  doubt  or  diffi- 
culty, to  every  offense  found  against  the 
respondent.  When  such  ie  the  case,  the 
law  is  not  wholly  unconstitutional,  but 
only  so  when  the  facts  of  the  case  bring  it 
within  the  operation  of  the  federni  consti- 
tutional inhibition.  Theruis  no  objection 
to  its  enforcement  whenever,  in  its  appli- 
cation, it  is  constitutional.  The  authori- 
ties cited  by  the  respondent's  counsel 
clearly  mark  this  distinction.  In  Bank  v. 
Dudley,  2  Pet.  492,  Marbhajll,  C.  J.,  says: 
"If  any  part  of  the  act  be  unconstitutional, 
the  provisions  of  that  part  may  be  disre- 
garded, while  full  effect  will  be  given  to 
such  as  are  not  repugnant  to  the  consti- 
tution." Says  Mili.br,  J.,  in  Eilent)eckei 
V.  District  Court,  1.S4  U.  S.  31, 10  Sup.  Ct. 
Rep.  424:  "It  is  the -well-settled  doctrine  of 
this  court  that  a  part  of  the  statute  may 
be  void  and  the  remainder  may  be  valid." 
Hardi.v,  J.,  in  Garrard  County  Court  v. 
Navigation  Co.,  10  Amer.  Law  Reg.  (N. 
S.)  160,  expresses  the  same  idea  in  this 
language:  "But  while  it  is  a  rule  of  law 
that,  if  a  statute  attempts  to  accomplish 
two  or  more  objects,  and  is  Yoid  as  to 
one,  it  may  atili  be  vnild  as  to  the  others, 
yet  if  its  purpose  is  to  accomplish  a  single 
object  only,  and  some  of  the  provisions 
are  void,  the  whole  must  fall  unless  suffi- 
cient remains  to  effect  the  object  without 
the  aid  of  the  Invalid  portion."  Under 
Leisy  V.  Hardin  the  statute  in  terms  cov- 
ered sales  that  might  fall  within  the  inhi- 
bition of  the  interstate  commerce  clause 
of  the  constitution  of  the  United  States. 
It  also  covered  a  much  larger  class  of 
offenses,  to  which  this  inhibition  did  not 
apply.  It  could  be  fully  operative  to  this 
latter  class  of  offenses,  and  it  was  so 
framed  that  its  provisions  were  applica- 
ble. On  tlie  underlying  principle  of  the 
decisions  cited  it  was  not  void  when  in- 
voked against  this  class  of  offenses;  hence 
this  contention  cannot  be  sustained.  The 
facts  of  the  case  do  not  involve  the  con- 
sideration ot  the  constitutionality  of  this 
law  when  in  conflict  with  the  interstate 
commerce  provision  ot  the  constitution  of 
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the  United  States,  and  It  Is  so  framed  as 
to  be  applicable  and  operative  aKalnst  the 
class  ol  offenses  charged  an^  proved 
against  the  respondebt.  State  v.  Wade, 
22  Atl.  Rep.  12,  (heard  at  tbe  last  general 
terra,)  involved  tbe  same  question,  and  the 
decision  therein  covers  the  point  here  de- 
cided. Bowman  v.  Railroad  Co.,  125  U.  S.. 
465,  8  Sup.  Ct.  Rep.  689,  1062;  Miigler  v. 
State,  123  U.S.  623,  8  Sup.  Ct.  Rep.  278; 
Bartemeyer  v.  Iowa,  18  Wall.  129;  Beer 
Co.  V.  Massachusetts,  97  U.  S.  88;  Foster 
T.  Kansas,  112  U.  S.  201,  5  Sap.  Ct.  Rep. 
8,97. 

2.  The  re.enactment  of  this  law  by  tbe 
legislature  at  its  session  In  1890  was  a  pre- 
cautionary measure,  rendered  necessary, 
If  necessary  at  all,  by  the  decision  In  Lelsy 
V.  Hardin,  and  was  passed  to  make  it  sure 
that  it  -was  applicable  and  operative,  un- 
der the  Wilson  bill,  to  tbatclass  of  oCenses 
in  regard  to  which  that  decision  might 
render  it  void.  It  did  not  change  nor 
modify  any  of  the  provisions  of  the  law. 
It  simply  declared  that  the  law  was  re- 
enacted,  and  to  remain  In  force,  as  to  the 
offenses  found  against  the  respondent,  the 
same  as  it  was  before.  There  was  noth- 
ing In  the  a,ct  re-entictlng  it,  repugnant  to, 
or  Inconsistent  with,  the  provisions  of  the 
law  as  they  had  theretofore  existed;  nor 
was  anything  thereby  validated,  so  far  as 
it  related  to  the  offenses  found  against  the 
respondent,  which  was  invalid  before.  It 
neither  added  to,  nor  took  away  anything 
from,  the  existing  law  so  far  as  applicable 
to  this  case,  but  declared  tbe  law  to  exist 
aa  it  bad  existed.  As  said  in  Eelsey  v. 
Kendall,  48  Vt.  24:  "The  portion  of  an 
amended  statute,  which  Is  merely  copied 
without  change,  is  not  to  be  considered 
as  repealed  and  again  enacted,  but  to  have 
been  the  law.  ■*  The  holding  of, these  two 
points  disposes  also  of  tbe  respondent's 
exceptions  relating  to  his  second  request 
to  charge. 

8.  There  was  no  reversible  error  in  allow- 
ing Ooullletteto  describe  thebnrrels  which 
he  delivered  to  the  respondent  at  his  place 
of  business  where  the  claimed  sales  were 
made.  If  the  answer  described  them  as 
whisky  or  lager-beer  barrels.  It  would  ren- 
der the  commission  of  the  claimed  oHenses 
more  probable,  because  it  would  tend  to 
show  that  lie  bad  the  means  at  hand 
with  which  to  commit  them.  If  itshowed 
them  to  be  of  adI1Terentcharacter,lt  would 
either  tend  to  show  that  the  respondent 
was  not  guilty  of  the  charges  or  be  imma- 
terial. Therespondent  could  havesuffered 
no  barm  from  the  answer.  If  It  did  not 
tend  to  establish  the  charges  against  him. 

4.  The  respondent's  first  request  was 
not  sound  law,  and  no  error  arose  from 
a  refusal  to  comply  with  It.  It  assumes 
that  a  conviction  could  not  be  legally  had 
on  the  uncorroborated  testimony  of  Clif- 
ford. Snch  is  not  the  law  of  this  state, 
though  Clifford  were  the  ttccompllce  of  the 
respondent.  State  v.  Potter,  42  Vt.  495 ; 
State  V.  Dana,  59  Vt.  614, 10  Atl.  Rep.  737. 
Whether  the  court  should  advise  the  Jury 
not  to  convict  on  the  uncorroborated  tes- 
timony of  an  accomplice  is  a  question  of 
practice,  proper  to  be  complied  with,  bat 
not  a  question  of  law,  from  which  error 
arises.   Clifford  was  sharply  corroborated. 


The  charge  in  reference  to  this  witness'  re- 
latioD  to  the  respondent,  and  tbe  oSenseB 
witb  which  he  was  chargred,  correctly  stat- 
ed the  law  bearing  upon  snch  relations, 
and  told  the  jury  to  weigh  his  testimony, 
taking  into  consideration  all  the  circum- 
stances connecting  him  with  the  respond- 
ent. This  charge  withdrew  no  evidence  or 
circumstance  from  the  consideration  of 
the  jury,  but  calleil  their  minds  speclflcally 
to  all  the  circumstances  bearing  upon  bis 
testimony.  They  were  told  that  they 
alone  were  the  judges  of  the  weight  to  be 
given  his  testimony.  There  was  no  error 
in  the  charge  on  this  subject. 

6.  We  discover  no  error  In  the  charge 
upon  the  subject  whether  the  liquid  sold 
by  the  respondent  under  the  name  of 
"pop-beer"  or  "bome-made  beer"  was 
lager-beer.  Tbe  jury  were  told  that  they 
were  not  to  be  governed  by  the  name  by 
which  it  was  called,  but  by  what  it  was 
in  fact;  and  that  to  convict  they  were  to 
find  it  established  beyond  a  reasonable 
doubt  to  have  been  lager-beerthat  he  sold. 

6.  The  respondent's  motion  in  arrest  of 
judgment  and  sentence  cannot  be  sus- 
tained. It  appears  to  have  been  Bled  after 
judgment  on  the  verdict  was  entered; 
but.  If  reasonably  filed,  it  was  addressed 
only  to  facts  which  appeared  upon  the  rec- 
ord. The  Information  and  specifications, 
taken  together,  confined  the  state  In  its 
proof  to  offenses  committed  in  his  restau- 
rant and  dwelling  In  Norwich,  within  two 
years  prior  to  December  23, 1890.  All  the 
proof  was  confined  to  offenses  committed 
within  these  premises.  The  respondent 
did  not  move  there  until  October,  1889. 
Although  the  court,  in  the  discussion 
which  arose  In  regard  to  some  of  the  in- 
terrogatories propounded  to  witnesses, 
Intimated  that  the  state  could  introduce 
proof  of  offenses  committed  daring  three 
years  prior  to  filing  the  Information,  the 
state's  attorney  only  asked  to  be  allowed  ' 
to  Introduce  proof  going  back  to  January 
1,  1889,  and  the  court  charged  the  Jary 
that  they  were  confined  within  that  time. 
Hence,  If  the  motion  in  arrest  could  reach 
the  question  argued,  neither  the  proof  nor 
charge  of  the  court  allow  the  jury  to  con- 
vict for  any  offenses  committed  prior  to 
the  timp  when  Act  No.  42  of  18881  took 
effect.  Hence  that  act  had  no  relevancy 
to  the  verdict  which  the  Jury  legally  could 
render  In  the  case.  There  was  no  occasion 
for  the  court  to  call  upon  the  Jury  to  de- 
clare by  their  verdict  what  offenses  were 
committed  before  and  what  after  that  act 
became  operative.  Tohavedone  so  would 
have  implied  that  there  was  evidence  In 
the  case  from  which  the  jury  might  legally 
find  that  the  respondent  committed  of- 
fenses prior  to  the  time  when  that  act 
took  effect.  Of  a  charge  carrying  such  an 
Implication  the  respondent  might  well 
have  complained.    That  act,  so  far  as  it 

1  Sections  1  and  3  are  amendatory  of  sections 
8803  and  8808,  R.  L.  "Sec.  8.  This  act  shall  ap* 
pi  7  to  violations  sabseqnent  to  the  time  it  takes 
effect.  As  to  all  previous  violations  the  law  as 
it  now  exists  shall  be,  and  Is  hereby,  contlnaed 
in  force,  and  the  jury  by  their  verdict  shall  sa}' 
what  violations  were  before  and  what  after  the 
taking  effect  of  this  act. "  The  act  was  approve<^ 
November  2S,  and  took  effect  December  1,  1S8S. 
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roqulrefl  a  special  verdict  from  the  lury,  is 
by  Its  scope  applicable  only  to  cases  where 
the  evidence  has  a  legal  tendency  to  show 
oOenses  committed  both  before  and  after 
the  act  took  ettect.  There  Is  no  view  in 
which  the  motion  in  arrest  can  be  sas- 
talned.  The  respondent  bus  not  relied  up- 
on any  of  his  other  exceptions.  Judt^oient 
that  the  respondent  takes  nothing  by  his 
exceptions. 

(63  Vt.  613)  

Walton  v.  Walton's  Estate. 

(Suprenw  Court  of  Vermont.    Orange.    Sept 
4,  1891.) 

DsFOMTiom — ArpsAL— QcBSTiov  not  Raubd  ov 
Tbiai. 

1.  Under  R.  L.  Vt.  I  1018,  providine  that  a 
deposition  taken  u  provided  by  law  shall  be  ad- 
mitted as  evidence  in  any  olvil  cause  for  which 
it  is  taken,  depositions  taken  for  use  in  a  trial 
before  commissioners  appointed  by  the  probate 
court  may  be  used  as  evidence  by  a  referee  of 
the  county  court,  to  which  the  cause  baa  been 
lippealed. 

2.  A  question  not  raised  In  the  county  court 
hy  exceptions  to  the  referee's  report  or  oy  mo- 
tion to  recommit  will  not  be  considered  on  ap- 
peal. 

Exceptions  from  Orange  connty  court ; 
Ttleb,  Judge. 

S.  A.  E.  Walton  filed  ber  claim  against 
the  estate  of  John  Walton  before  the  pro- 
bate commissioners,  who  disallowed  it. 
On  appeal  to  the  connty  court  the  cause 
was  referred,  and  the  referee  fonnd  for  d»- 
fendant.  Uls  report  was  approved,  and 
plaintiff  excepts.    Affirmed. 

F.  W.  MeQettiiek,  fur  plaintiff.  Lamb  & 
ThrbeU  and  D.  C.  DetUson,  for  defendant. 

Start,  J.  The  depositions  received  as 
evidence  by  the  referee  were  taken  to  be 
used  In  the  trial  of  this  canse  before  the 
commissioners  appointed  by  the  probate 
conrt.  The  plaintiff  claims  that  the  depo- 
sitions thus  taken  could  not  be  used  as  ev- 
idence on  a  subsequent  trial  of  the  same 
cause  before  the  appellate  court.  Section 
1018,  R.  L.,  provides  fur  the  taking  of  dep- 
ositions, and  reads  as  follows:  "A  depo- 
sition Taken  fur  either  of  the  reasons,  and 
in  the  manner,  hereafter  provided,  shall 
be  admitted  as  evidence  in  any  civil  cause 
for  which  it  is  taken. "  Section  1025,  R. 
L.,  provides  that  "depositions  of  wit- 
nenses  living  without  this  state,  if  taken 
agreeably  to  the  provisions  of  this  chap- 
ter, or  of  the  laws  of  the  state  in  which 
they  are  taken,  shall  be  allowed  in  any 
court."  Section  1036,  R.  L.,  provides  that 
"  when  a  cause  is  discontinued  by  reason  of 
the  death  of  a  party,  the  depositions 
taken  in  the  cause  before  such  death,  oth- 
er than  the  depositions  of  the  parties, 
shall,  so  far  as  pertinent,  be  admissible  in 
a  subsequent  suit  or  proceeding  between 
the  same  parties,  their  heirs,  representa- 
tives, or  estates.  Involving  the  same  sub- 
ject-matter, or  any  part  thereof."  The 
enactment  of  the  first  two  sections  above 
quoted  was  prior  to  that  of  the  last; 
and  it  would  seem  that  the  legislature,  in 
making  this  provision,  did  not  consider 
legislation  necessary  to  enable  a  party  to 
use  a  deposition  in  an  appellate  court 
that  bad  been  taken  for  use  in  the  court 
from  which  the  appeal  was  taken,  but  did 


consider  legislation  necessary  to  author- 
ise its  use  in  a  different  action  from  the 
one  in  which  it  was  taken  to  be  used. 
Such  legislation  would  seem  to  have  been 
necessary.  In  view  of  the  holding  of  the 
court  in  Austin  v.  Slade's  Adm'rs,  8  Vt. 
6S.  In  that  case  the  action  In  which  the 
deposlttons  were  taken  was  discontinued 
by  reason  of  the  death  of  the  defendant, 
and  the  cause  of  action  presented  to  com- 
mhtslonera  for  allowance.  An  appeal  was 
taken  from  their  decision  to  the  county 
court,  and  it  was  held  that  the  suit  in 
which  the  dM>o8itlons  were  taken  was 
terminated.  This  Is  the  same  action  that 
was  tried  before  commissioners,  and  it 
came  to  the  appellate  court  In  the  man- 
ner provided  by  law.  The  depositions 
were  taken  to  be  used  in  this  action ;  and 
the  statute  has  not  limited  their  use  to 
any  particular  time,  or  to  any  particular 
tribunal,  but  only  to  the  action  in  which 
they  were  taken  to  be  used.  The  actloB 
in  which  the  depositions  were  taken  to  be 
used  was  on  trial  before  the  referee,  and 
the  depositions  were  properly  received  and 
considered  by  blm.  Walsh  v.  Pierce,  12 
Vt.  180;  Perry  v.  Whitney,  80  Vt.  890; 
Randolph  v.  Woodstock,  85  Vt.  291. 
■  The  other  questions  presented  In  argu- 
ment by  counsel  for  the  plaintIC  are  not 
properly  before  the  court  for  considera- 
tion. They  do  not  appear  to  have  been 
raised  or  considered  in  the  connty  court. 
The  referee  has  submitted  no  question 
to  the  court  in  respect  to  them,  and  the 
only  exception  to  tbertferee's  report,  filed 
in  the  county  court,  was  to  his  ruling  up- 
on the  qoestlon  of  ibe  admissibility  uf  the 
depositions  above  mentioned.  This  court 
will  not  review  the  rulings  of  a  referee, 
unless  some  question  Is  submitted  for  the 
consideration  of  the  court  by  the  referee, 
or  exceptions  to  the  report  have  been  filed 
In  the  county  court.  White  v.  White,  21 
Vt.  250:  Graham  v.  Stne8,88Vt.  578;  Wild- 
er V.  Stanley,  49  Vt.  105.  When  no  ques- 
tions of  law  are  referred  to  the  court  by 
the  referee,  and  It  is  claimed  that  he,  in- 
tending to  follow  the  law,  has  mistaiken 
it,  or  has  allowed  improper  testimony  to 
be  introduced  before  him,  the  attention 
of  the  county  court  should  be  called  to 
the  claimed  error  by  exceptions  to  the  re- 
port, or  by  a  motion  to  recommit.  Ex- 
ceptions to  the  report  were  as  necessary 
for  properly  bringing  to  the  attention  of 
the  connty  conrt  the  rulings  of  the  ref- 
eree in  respect  to  the  right  of  counsel  to 
appear  for  the  executor  of  Hall's  estate, 
and  as  to  the  admissibility  of  the  plain- 
tiff's letters  and  speclflcntlons,  as  they 
were  for  raising  the  question  of  the  aor- 
rectness  of  his  ruling  upon  the  admissibil- 
ity of  the  depositions.  The  plaintiff  hav- 
ing failed  to  bring  these  rulings  to  the 
attention  of  the  connty  conrt  by  excep- 
tions to  the  report  filed  in  that  conrt,  or 
by  a  motion  to  recommit,  roust  be  under- 
stood as  having  waived  the  objections  and 
exceptions  made  and  taken  on  the  trial 
before  the  referee.  It  Is  not  enough  to 
have  the  objections  and  exceptions  noted 
on  the  hearing  before  the  referee.  Unless 
the  referee  submits  such  objections  to  the 
court  in  such  a  manner  as  to  make  the  re- 
sult of  bis  finding  depout  upon  the  correct- 
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neBB  of  Mb  rulings,  they  must  be  luBteted 
upon  In  the  county  court  by  exceptions  to 
the  report  filed  In  that  court,  or  by  a 
motion  to  recommit.  Judgment  al- 
flrmed,  and  cauBe  certified  to  the  probate 
court. 

(«3  Vt.  BOB) 

Town  of  Cobinth  t.  Embrt. 

(9uvreme  Court  of  Vermont    Orange.    Sept 
^      *^  18,1891.) 

HCSBAHS  i51>    Wm  —  KSTATS    BT    EUTIKSTISB— 
LtABIUTT  tor  HTIBBAHD'B  DbBTS— FBAUDnLKST 

CSoNYBTiircBS — Ejbotmbst. 

1.  Where  land  is  conveyed  to  a  husband  and 
wife,  each  owns  the  entire  estate,  and  under  R. 
L.  Vt  J  2884,  which  provides  that  the  lands  of  a 
wife  shall  be  exempt  from  attachment  or  execu- 
tion for  the  sole  debts  Of  her  husband,  an  action 
of  ejectment  based  upon  a  levy  and  sale  upon  a 
Indement  against  the  husband  will  not  lie. 

>.  The  question  whether  a  conveyance  to  a 
husband  and  wife  by  entireties  was  a  fraud  upon 
the  husband's  creditors  cannot  be  determined  in 
•n  action  of  eleotment 

Exceptions  from  Orange  eoauty  court; 
Robs,  Chief  Judge. 

Action  of  ejectment  by  town  of  Corinth 
against  Loren  Emery.  Judgment  for  the 
plaintiff.  Defendant  excepts.  Reversed, 
and  judgment  for  defendant. 

Smith  &  Sloane.tor  defendant.  J.  K. 
Darling  and  JR.  M.  Earvey,  for  plaintiff. 

Taft,  J.  Theplaintttt  clalniBan  Inter- 
est In  the  demanded  premises  by  virtue  of 
a  levy  of  and  sale  upon  an  execution  in  its 
favor  against  the  defendant.  The  defend- 
ont's  interest  In  the  premises  at  the  time 
of  the  levy  and  salearose  underadeed  con- 
v«yiDg  the  premises  to  himself  and  wife. 
It  is  conceded  that  the  estate  created  by 
the  deed  was  one  by  entirety.  This  estate, 
created  by  conveyance  to  husband  and 
wife,  is  a  peculiar  one.  The  interest  of 
the  grantees  is  not  joint  nor  in  common. 
The  parties  do  not  hold  moieties,  but  talce 
aA  one  person,  taking  as  a  corporation 
would  take.  They  have  but  one  title. 
Each  is  seised  of  the  whole,  and  each  owns 
the  whole.  If  one  dies,  the  estate  con- 
tinues in  the  survivor,  the  same  as  it  one 
of  several  corporators  dies.  It  does  not 
descend  upon  the  death  of  either,  but  the 
longest  liver,  being  already  seised  of  the 
'  entire  estate,  is  the  owner  of  it.  One  ten- 
ant by  entirety  cannot  sever  the  tenancy 
by  deed,  as  a  joint  tenant  can,  for  neither 
can  aliene  so  as  to  bind  the  other.  Our 
statute  of  partition  (R.  L.  §  1276)  does  not 
extend  to  this  estate,  and  a  conveyance 
to  husband  and  wife  is  expressly  excepted 
from  the  operation  of  the  statute  (Id.  § 
T917).  abolishing  joint  tenancies.  If  the 
husband  be  attainted,  his  attainder  does 
Bot  affect  the  right  of  the  wife.  If  she  sur- 
vive him.  Divorce  a  viaculo  does  not  de- 
stroy the  estate,  and  the  Jas  accrescendi 
takes  effect  upon  the  death  of  the  one  first 
dying.  As  an  Illustration  of  the  rule  that 
there  are  no  moieties  between  husband  and 
wife,  and  that  they  take  as  one  person,  it 
may  be  stated  that  when  land  Is  conveyed 
to  husbaud  and  wife  and  a  third  person, 
the  husband  and  wife  take  but  a  moiet.y, 
the  third  person  taking  a  like  moiety. 
Ttrefollowlngcitations  may  be  referred  to 
(or  aa-tborlti«fi  touching  the  characteristics 


of  this  estate:  Co.  Lltt.  1S7;  Bac.  Abr. 
"Joint  Tenancy,"  B;  2  Cruise,  Dig.  Real 
Prop.  §36;  2Bl.Comm.182:  4  Kent  Comm. 
362;  Nichols  v.  Nichols,  2  Plowd.483;  Skin- 
ner, 182;  Doe  V.  Parratt,  5  Term  R.  662; 
Doe  V.  Wilson,  4  Barn.  &  Aid.  303;  DIas  T. 
Glover,  Hoff.  Ch.  71;  Rogers  v.  Benson,  6 
Johns.  Ch .  431 ;  Den  v.  Hardenbergh,  10  N.  J. 
Law,  42,  and  note  in  18  Amer.  Dec.  377; 
Taul  V.  Campbell,  7  Yerg.  319;  Falrcbild 
V.  Chastelleux,  1  Pa.  St,  179;  Stuckey  v. 
Koefe's  Ex'rs,  20  Pa.  St.  397;  McCurdy  v. 
Canning,  64  Pa.  St.  39;  Wright  ▼.  Saddler, 
20  N.  Y.320;  Appeal  of  Lewis,  (Mich.)  48  N. 
W.Rep.580;  Chandler  v. Cheney, 37Iud,39L 
The  doctrine  of  survivorship  in  case  of 
tenancies  by  entirety  has  been  repudiated 
In  Ohio  and  Connecticut.  Sergeant  v. 
Steinberger,  2  Ham.  (Ohio,)  805;  Phelps 
V.  Jepson,  (Conn.  1789,)  1  Boot,  48;  Whit- 
tiesey  v.  Fuller,  11  Conn.  337.  The  Con- 
necticut  court  admits  that  it  is  the  doc- 
trine of  the  English  law,  and  seems  to 
base  its  decisions  upon  local  customs  and 
usage.  The  rule  has  been  altered.  In  soiiie 
respects,  by  I^isiation  in  the  states  of 
Iowa  and  Illinois.  The  rule  is  recognized 
in  Vermont,  In  Brownson  v.  Hull,  16  Vt. 
309;  Is  stated  by  Barrett,  J.,  to  be  settled 
law,ln  Davis  v.  Davis,  30  Vt. 440;  and  cited 
approvingly  In  Park  v.  Pratt,  38  Vt.  546. 
The  plaintiff  Insists  that  the  defendant 
was  entitled  to  the  use  and  income  and 

grofits  of  the  estate  during  his  life,  that 
e  had  a  life-estate  In  the  property,  and 
that  It  VfM  BuiJJect  to  levy  and  sale  upon 
an  execution  aJRalns^  blm  alone.  Such 
undoubtedly  M  the  common  law.  The 
husband,  during  bW  life.  Is  entitled  to  the 
usufruct  of  the  real  estate  belonging  to 
his  wife,  and  no  doubt  by  that  law  can  con' 
vey  such  life-estate,  or  Iheumber  it;  and 
it  may  be  taken  upon  e]fe<tntion  against 
him  alone.  This  rule  was  tH  force  in  this 
state  in  1844,  when  Brownsotf  V.  Hull,  stt* 
pra,  was  decided,  and  Roycb.  J.,  stated 
that  he  supposed  the  estate  was  liable  to 
attachment  and  execution  at  afl  times 
di»rlng  the  joint  lives  of  the  ownerai  and 
by  thlB  we  understand  he  meant  thai  the 
life-estarte  of  the  husband  could  be  taften 
upon  Iris  sole  debts,  but  not  so  as  to  affect 
the  right  of  the  wife,  should  she  survive 
him.  Bvt  the  legislature  soon  enacted 
that  the'  rentf,  Issues,  and  profits  of  the 
real  estate  of  any  married  woman,  and 
the  Interest  of  ber  bnsband  in  her  right  in 
any  ival  estate  whlnh  belonged  to  her  be- 
fore marriage,  or  which  she  may  have  ac- 
quired by  gift,  grant,  devise,  or  Inherit- 
ance daring  coverture,  sball.daring cover- 
ture, be  exempt  from  attachment  or  levy 
of  execution  for  the  sole  debts  of  ber  hus- 
band. Acts  1847.  No.  ST,  (1.  By  a  subse- 
quent act  It  was  provided  that  the  words 
"Issues  and  profits "^  shall  be  construed  to 
include  all  moneys  and  obligations  arising 
from  the  sale  of  such  real,  estate,  (Acts 
I860,  No.  22:)  and  later  the  products  of 
such  real  estate  are  in  like  manner  pro- 
tected, (Acts  1861,  No.  25.)  These  provis- 
ions are  embodied  In  our  present  statBtes. 
R.  L.  §§  2324,  2326.1    The  plaintiff's  eo»a 

>  Section  2824  provides  that  the  lands  of  amarried' 
woman  shall  be  exempt  from  attaahment  os  eza> 
outlon  for  the  sole  debts  of  her  husbands 
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sel  inslBt  that  these  aectfons  do  not  apply 
to  an  estate  by  entirety,  but  only  to  sach 
real  estate  as  may  be  owned  by  the  wife 
separately.  In  this,  we  think,  they  are  in 
error.  8nch  an  estate  la  the  real  estate  of 
a  married  woman,  althonKh  her  hnsband 
Is  Joined  with  her  in  the  title.  It  is  the 
real  estate  ul  each.  If  the  claim  of  the 
plaintiff  is  upheld,  then  the  interest  of  the 
husband,  in  his  wife's  right,  in  her  real  es- 
tate, is  taken  upon  the  sole  debt  of  the 
husband.  This  would  annul  the  statate. 
The  estate  ol  the  wife,  and  her  husband's 
Interest  therein  in  her  right,  in  the  proper- 
ty In  question,  is  protected  from  the  hus- 
band's sole  creditors  by  the  spirit  and  let- 
ter of  the  statute.  This  ronstructlon  has 
been  given  a  similar  statute  in  Indiana. 
Davis  V.  aark,  26  Ind.  424. 

If  the  conveyatice  of  the  premises  in 
question  to  the  defendant  and  wife  was  a 
frand  ppon  the  defendant's  creditors,  the 
latter  mjist  seek  their  remedy  in  some  other 
action,  and  probably  in  the  same  manner 
they  would  be  obliged  to  adopt  in  rasethe 
property  had  been  conveyed  to  the  defend- 
ant's wife,  instead  of  the  defendant  and 
his  wife  Jointly.  Judgment  reversed,  and 
Jndgment  tor  the  defendant. 

MuNBOM  and  Stabt,  J  J.,  concur. 

(tt  Vt.  UK)  

BtTzzRLL  V.  Still  et  al. 

{Supreme  Court  of  Vermont.    Orange.    Sept.  . 
4,1891.) 

UoRTG^asa— Mebobr — Foreclosdbe  —  Boka  Fids 

PUBCBA.SBB. 

1.  A  decree  foreclosing  a  second  mortgage, 
which  declares  that  the  holder  of  the  first  mort- 
gage, who  was  a  defendant  in  the  foreclosure 
suit,  "shall  be  foreclosed  and  forever  barred  from 
all  eonity  of  redemption  in  the  premises, "  does 
not  direst  the  lien  of  the  first  mortgage  where  Its 
priority  is  not  attacked  by  the  petition  for  fore- 
closure, but  such  decree  relates  only  to  a  third 
mortgage,  of  wliich  the  first  mortgagee  was  also 
the  holder. 

2.  Where  a  person  buys  a  mortgage,  and 
afterwards  takes  another  mortgage  on  the  same 
premises  to  secure  other  and  different  debts  tban 
are  secured  by  the  prior  mortgage,  there  is  not 
such  a  union  of  estates  as  will  constitute  merger. 

3.  The  holder  of  a  second  mortgage,  which 
referred  to  the  first  mortgage  as  a  prior  lien, 
sued  to  foreclose,  and  joined  as  a  defendant  one 
B. ,  who  was  assignee  of  the  first  mortgage,  and 
was  the  grantee  In  a  subsequent  deed,  which, 
though  absolute  in  form,  was  in  fact  a  third  mort- 
gage. The  petition  for  foreclosure  alleged  that 
B.  claimed  title  to  the  premises  "by  deed  or 
otherwise, "  and  prayed  that  his  equity  of  re- 
demption might  be  foreclosed.  A  decide  of  fore- 
closure was  entered,  and  the  premises  were  never 
redeemed.  Afterwards  plaintiff  in  the  forecloa- , 
ure  suit  conveyed  the  premises  to  8.  Both  mort- 
gages and  the  deed  were  duly  srecorded.  Held, 
that  8.  was  not  a  bona  fide  purchaser  without 
notice  of  B.'a  rights  under  the  first  mortgage. 

Appeal  from  chancery  court,  Orange 
county;  Ross,  Chancellor. 

Petition  by  James  W.  Buzzell  against 
Engene  L.  Still  and  others  to  foreclose  a 
mortgage.  Judgment  for  defendants. 
Plaintiff  appeals.    Reversed. 

The  petition  alleged  that  on  March  17, 
1877,  Benjamin  W.  Still  and  Clarinda  B. 
Still  executed  the  mortgage  in  salt  to  one 
S.  F.  Frary ;  that  the  same  was  assigned 
to  the  petitioner  on  the  2d  day  of  Novem- 


ber, 1878,  with  the  Indebtedness  secured  by 
It,  and  that  such  indebtedness  was  still 
due  and  unpaid.  It  then  proceeded: 
"Your  petitioner  further  shows  that  sub- 
sequently to  the  giving  of  the  above-named 
mortgage  as  aforesaid,  and  on  the  17th 
day  of  April.  A.  D.  1877,  the  said  Benjamin 
W.  Still  and  Clarinda  B.  Still  duly  executed 
to  one  Mrs.  Mary  A.  Still,  wife  of  one  Don 
H.  Still,  a  mortgage  upon  the  same  prem- 
ises above  described,  and  said  premises  in 
said  last-named  mortgage  were  warrant- 
ed free  from  every  Incumbrance  except 
said  mortgage  to  said  Frary;  that  on  the 
80th  day  of  October,  A.  D.  1878,  the  said 
Benjamin  W.  Still  and  Clarinda  B.  Still 
executed  and  delivered  to  him,  the  peti- 
tioner, a  warranty  deed,  absolute  in  form, 
of  said  premises,  but  a  mortgage  in  fact, 
to  secure  this  petitioner  for  the  payment 
of  certain  debts  which  he  then  bad  against 
the  said  Benjamin  W.  and  Clarinda  B.,and 
for  what  they  might  be  owing  bim  by  rea- 
son of  his  assisting  them  to  provisions 
and  stuff  to  live  on  and  otherwise,  not  In- 
cluded in  the  said  Frary  mortgage  debt, 
and  that  in  said  deed  to  this  petitioner 
said  premises  were  warranted  free  from 
every  incambrance  except  said  mortgage 
to  said  Frary  'and  one  to  Don  H.  Still;' 
that  said  mortgage  to  snld  Frary  was 
duly  recorded  in  the  land  records  in  said 
Ktrattord  ou  the  17th  day  of  March,  A.  D. 
1877,  and  said  mortgage  to  said  Mrs.  Mary 
A.  Still  was  dniy  recorded  in  said  land 
records  on  the  17th  day  of  April,  1»77,  and 
that  said  deed  to  this  petitioner  was  doly 
recorded  in  said  land  records  on  tbeSlstday 
of  October,  A.  D.  1878.  And  the  petitioner 
furthersbowstbatthfisaid  Don  H.  Still  and 
bis  said  wife,  Mary  A.  Still,  broueht  their 
petition  of  foreclosure  at  the  Jnne~  term  of 
thecoart  of  chancery,  A.  D.  1880,  within  and 
for  the  county  of  Orange  aforesaid,  agdinst 
the  said  Benjamin  W.  Still  and  this  peti- 
tioner upon  the  aforesaid  mortgage  to 
Mrs.  Mary  A.  Still,  therein  setting  forth, 
among  other  things,  'that  one  J.  W.  Bns- 
sell,  [meaning  this  petitioner,]  of  Thet- 
ford,  in  said  Orange  county,  claims  title 
to  thesame  premises  by  deed  or  otherwise,' 
which  said  last-named  allegation  was  the 
only  allegation  therein  contained  relative 
to  this  petitioner,  or  his  rights,  title,  or  in- 
terest claimed  ur  otherwise  in  and  to  said 
premises;  that  the  prayer  in  said  petition 
was  that  *  the  petitioner  prays  that  the 
equity  of  redemption  of  the  said  J.  W. 
Buzzell  and  Benjamin  W.Htlll  in  the  prem- 
ises may  be  foreclosed  agreeably  to  the 
provisions  of  the  seventy-flfth  section  of 
chapter  29of  the  General  Statutes,  and  that 
the  honorable  court  of  chancery  will  make 
such  other  and  further  order  and  decree  in 
the  premises  as  shall  appear  Just  and  rea- 
sonable;' that  said  last-named  petition 
was  duly  served  on  aald  Benjamin  W.  still 
and  on  this  petitioner,  and  the  same  was 
entered  in  said  court  of  chancery  at  said 
last-named  term  thereof;  that  this  peti- 
tioner made  no  answer  to  said  petition 
in  said  court  and  the  same  was  at  the  term 

A;  D. of  said  court  taken  as  confessed 

and  decree  rendered  in  said  cause  for  the 
petitioners  therein  against  the  defendants 
therein,  Including  this  petitioner,  and  the 
record  of  said  decree  Is  here  referred  to  tor 
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more  partlcalaiity  as  to  tbe  contents 
thereof.  And  this  petitioner  furthershows 
that  said  premises  were  not  redeemed  in 
accordance  with  the  terms  of  said  decree, 
and  that  afterwards,  and  on  the  14th  day 
of  July,  A.  D.  1882,  the  said  premises  were 
conveyed  by  warranty  deed  by  said  Don 
H.  Still  and  said  Mary  A.  SUU  to  one  En- 
gene  L.  Still,  now  of  said  Strafford,  which 
said  last-named  deed  was  duly  recorded  in 
said  land  records  on  tbe  19tb  day  of  July, 
A.  D.  1882.  That  on  the  last-named  date 
■  the  said  Eugene  L.  StUl  and  his  wife,  Clara 
S.  Still,  executed  to  one  Lucius  D.  Parker, 
■ot  said  Strafford,  a  mortgage  deed  of  the 
same  premises,  which  was  duly  recorded 
in  said  land  records  on  tbe  26tb  day  of 
July,  A.  D.  1882."  The  prayer  was  for 
foreclosure  against  Benjamin  W.  Still,  Eu- 
gene Li.  Still,  Clara  R.  Still,  and  Lucius  D. 
Parker. 

Jobo  H.  WatsoD,  for  complainant.  J. 
K.  Darling,  for  defendants. 

BowBLL,  J.  The  mortgage  of  April  17, 
1877,  from  Benjamin  W.  Still  and  wife  to 
Mary  A.  Still,  warranted  the  premises  tree 
from  every  incumbrance  except  tbe  Frary 
mortgage,  of  which  the  petitioner  is  as- 
signee, and  which  he  is  now  seeking  to 
foreclose.  Thus  Mary  A.  Still  bad  actual 
notice  of  tbe  Frary  mortgage  when  she 
took  her  mortgage.  She  also  had  con- 
atmctiye  notice  ot  it,  as  it  was  on  record. 
Hence  she  took  her  mortgage  subject  to  it. 
Tbe  petitioner  was  made  a  party  defend- 
ant ia  tbe  suit  to  foreclose  her  mortgage. 
Tbe  only  allegation  In  tbe  petition  in  that 
case  in  respect  of  tbis  petitioner's  interest 
in  the  premises  was  that  he  claimed  title 
thereto  "  by  deed  or  otherwise. "  He  then 
owned  the  Frary  mortgage,  and  held  bis 
deed  of  October  80, 1878,  which  had  been 
duly  recorded,  and  which,  though  abso- 
lute in  form,  was  a  mortgage  in  fact.and 
inferior  to  Mm.  Still's  mortgage.  Tbe 
petitioner  made  no  answer  in  that  case, 
and  the  petition  was  taken  as  confessed, 
and  tbe  ordinary  decree  of  foreclosure 
passed  against  all  tbe  defendants,  and  none 
ot  them  redeemed,  so  the  decree  became 
absolute.  It  is  now  claimed  that  that 
decree  bars  the  Frary  mortgage,  and  that, 
therefore,  tbe  petitioner  cannot  have  a 
decree  of  foreclosure  upon  it ;  but  this  is 
clearly  not  so.  One  holding  a  senior  mort- 
gage, tbe  superiority  of  which  Is  not 
drawn  in  question  by  the  bill  brougbt  to 
foreclose  a  junior  mortgage,  is  not  divest- 
ed of  bis  prior  right  by  tbe  ordinary  de- 
cree of  foreclosure  therein  against  him, 
for  such  right  Is  not  in  issue.  Tbe  clause 
In  such  decrees,  that  the  defendant  and  all 
persons  claiming  nnder  him  "shall  be  fore- 
closed and  forever  barred  from  all  equity 
ot  redemption  in  the  premises,"  relates 
only  to  such  rights  and  interests  as  are  in- 
ferior to  tbe  mortgage  that  is  foreclosed, 
and  not  to  such  as  are  superior.  Bank  v. 
Goldman,  75  N.  Y.  127:  Lewis  v.  Smith,  9 
K.  Y.  502:  Strobe  t.  Downer,  13  Wis.  10, 
80  Amer.  Dec.  709,  and  note;  Shaw  v.Cham- 
berlin,  45  Vt.  512;  Bowne  v.  Page,  2  Tyler, 
892.  Tbe  effect  of ,  the  decree  foreclosing 
tbe  Mary  A.  Still  mortgage  was  to  cut  oil 
the  equity  of  redemption  as  to  the  defend- 
ants' inferior  rights  tn  tbe  premises,  and 


thereby  to  convert  the  condltloaal  title 
conveyed  by  that  mortgage  into  an  abso- 
lute title;  but  in  all  other  respects  the 
rights  under  that  mortgage  thus  made 
absolute  were  left  to  be  determined  by  the 
deed  itself.  It  then  stood  just  as  it  would 
have  stood  had  the  mortgage  been  an  ab- 
solute deed  in  the  flrstplace,  (Railroad  Co. 
V.  Willard,  61  Vt.  184, 17  Atl.  Rep.  88;)  and 
had  it  been  an  absolute  deed  in  the  first 
place,  it  would  have  conveyed  nothing  as 
against  the  Frary  mortgage  buttheequity 
ot  redemption,  for  that  was  all  the  mort- 
gagors had  to  convey. 

The  dMendants  claim  a  merger,  and  that 
tbe  defendant  Eugene  Still  is  a  bon&  iido 
purchaser  without  notice.  But  there  is 
nothing  in  tbe  petition  to  show  a  merger, 
as  is  abundantly  shown  by  the  law  of  mer- 
ger as  laid  down  in  Carpenter  v.  Gleason, 
58  Vt.  244,  4  Atl.  Rep.  706.  Neither  is  there 
anything  alleged  on  which  said  Still  can 
stand  as  a  boaa,  tide  purchaser  without 
notice.  Decree  reversed,  demurrer  over- 
ruled, petition  adjudged  snfflcfent,  and 
cause  remanded. 


(«S  vt  S6S) 

SowLBS  et  a/.  V.  Flinn. 

(Supreme  C&wrt  of  Vennont.    Orleans.    Jnly 
27, 1891.) 

INBOLVSNCT— HSABINa  OF  ClXIMS. 

R.  L.  vt  i  isea,  which  pro7ide>  thst  in 
cases  of  dispute  "in  regard  to  the  allonrance  of  a 
claim  or  priority  or  amoant  of  liens  npon  the  es- 
tate of  the  debtor,  or  other  matters  in  difference 
arising  in  the  settlement  of  an  insolvent  debtor's 
estate,  *  •  •  the  Judge,  [of  the  Insolvency 
court,]  •  •  •  nponthepetitionof  the  assignee 
or  a  creditor  who  has  proved  his  claim  or  other 
person  interested,  shall  appoint  three  disinter- 
ested commissiODers  to  hear  and  determine  the 
matter  in  dispate,"  refers  solely  to  claims 
against  the  estate,  etc.,  and  does  not  anthorize 
the  appointment  of  commissioners  to  determine 
a  dispute  between  creditors  and  the  assignee  aa 
to  claims  of  the  asslKnee  for  services  rendered 
by  him  and  payments  to  attorneys  for  aervices 
in  settling  the  estate;  but  section  1867,  which 
provides  that  at  the  third  meeting  of  creditors 
"the  judge  [of  tbe  insolvency  court]  shall  audit 
and  pass  the  accounts  of  the  assignee,"  requires 
the  judge  to  pass  on  sncfa  claims  of  the  assignee. 

Petition  for  mandamus  by  Sowles  and 
others  against  Fllnn,  judge  of  the  court  ot 
Insolvency.    Petition  dismissed. 

F.  W.  McGetMck  and  E.  A.  Sowlea,  for 
petitioners.  Albert  P.  Cross,  for  defend- 
ant. 

Tapt,  J.  Tbe  question  In  this  case  la 
whether  tbe  petitioners,  creditors  ot  the 
insolvent  estate  of  Alben  Sowles,  pending 
In  the  district  of  Franklin,  have  tbe  right 
to  the  appointment  of  commissioners,  un- 
der sectiuu  1862,1  R.  L.,  to  bear  and  deter- 
mine matters  In  dispute  as  to  the  claims 

>R.  L.  Vt  i  1863:  "In  cases  of  dispute  or  dis- 
agreement in  regard  to  the  allowance  of  a  claim 
or  priority  or  amount  of  liens  upon  the  e&tate  of 
the  debtor,  or  other  matters  in  dl ;  ^rence  arising 
in  the  settlement  of  m  insolvent  debtor's  estate, 
and  coming  before  the  Judge  for  decision,  the 
judge,  in  bis  discretion,  ma;,  and  upon  petition 
of  the  assignee  or  a  creditor  who  has  proved  his 
claim  or  other  person  interested  shall,  appoint 
three  disinterested  persons  to  act  as  coiumission- 
ers  to  hear  and  determine  the  matter  in  dispute, 
and  report  to  the  court  their  finding  in  the  case.* 
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of  tbe  asBisnees  for  Berrlces  and  aUow> 
ance  tor  payments  to  variouH  attorneys 
for  services  rendered  by  them  in  the  set- 
tlement of  the  estate.  These  were  tbe 
only  claims  which  were  specifically  point- 
«d  out  In  the  Insolvent  court  by  tbe  petl- 
tioners  as  proper  for  thn  consideration  of 
commlBsioners;  therefore  these  are  tbe 
only  claims  that  need  be  considered  under 
this  petition.  It  is  apparent  that  these 
disputed  claims  are  nach  as  arise  in  the 
administration  of  the  estate,  were  not 
claims  against  the  iusoirent  in  any  sense, 
and  had  no  relation  to  the  property 
which  passed  from  him  to  the  assifniee. 
K.  L.  §  1867,  provides  that  the  assignee 
shall,  prior  to  the  third  meeting  of  the 
creditors,  be  ordered  to  file  his  accounts, 
and  at  tbe  third  meeting  of  the  creditors 
'"  the  judge  [ut  the  insolvent  court]  shall 
audit  and  pass  the  accounts  of  the 
assignee."  We  think  this  express  provis- 
ion In  the  last-named  section  requires  the 
Judge  of  the  insolvent  court  to  pass  upon 
all  questions  that  arise  in  reference  to  the 
services  of  the  assignee  and  the  payment 
of  any  claims  made  by  him  in  adminlBter- 
Ingthe  estate;  and  that  section  1862,  B. 
Ii.,  has  reference  solely  to  claims,  liens, 
and  other  matters  in  difference  arising  in 
tbe  settlement  of  an  insolvent  debtor's 
estate.  In  respect  of  the  property  of  the 
debtor  which  Is  conveyed  to  tbe  astdg^ee 
by  the  deed  of  assignment  executed  under 
section  1818,  R.  L.  The  injustice  of  which 
the  petitioners  complain,  it  it  exists,  can- 
.  not  be  remedied  by  this  court.  It  may 
appear  expensive  that  an  estate  of  more 
than  91S,000  has  been  absorbed  by  the  or- 
dinary expenses  and  the  fees  of  the 
assignees  and  attorneys,  and  that  there  is 
wrong  somewhere  In  the  assignees  Indi- 
rectly buying  the  real  property,  as  claimed 
in  tbe  petitioner's  brief;  but,  conceding 
that  tbe  auditing  and  passing  the  ac- 
counts of  tbe  asslg^nees  were  or  will  be  er- 
roneous, and  the  sale  of  the  real  property 
fraudulent,  we  cannot  trench  upon  tbe 
Jurisdiction  of  the  court  of  insolvency,  to 
which  tbe  legislature  has  granted  full 
power  In  the  premises.  It  there  is  any  evil 
to  be  apprehended  from  tbe  exercise  by 
that  court  of  the  powers  granted  to  it  in 
cases  like  tbe  one  at  bar,  it  Is  for  the  legis- 
lature that  conferred  the  powers,  and  not 
for  this  court,  to  remedy  It.  Petition  dis- 
missed, with  cost. 


<as  vt  4M) 

Statb  y.  Freeman. 

(Supreme  Court  of  Vermont.     Orange.    July 
37,  1891. ) 

PBOFAHS  SWXABIKO — Ck>MPLAIXT— AlSBB  BT  VXS- 
DIOT. 

A  complaint  for  profane  swearing  charged 
that  defendant  "did  profanely  curse, "  without 
setting  forth  the  language  used.  Vo  objection 
was  made  at  the  trial  to  the  sutBoiency  of  the 
complaint.  The  words  used  were  shown  by  the 
eridenoe,  and  defendant's  counsel  told  the  jury 
they  were  the  Judges  of  the  law,  and  that  the 
word^  used  were  not  profane.  The  court  charged 
What  constituted  profane  cursing,  and  the  charge 
was  not  excepted  to.  Held,  that  the  verdict 
cured  the  defect  in  the  complaint 

Exceptions  from  Orange  county  court; 
Veaskt,  Judge. 


Prosecution  against  Augustine  F.  Free- 
man for  profane  swearing.  After  Terdlct 
the  respondent  moved  in  arrest,  which  be- 
ing denied  he  excepted.  Exceptions  over- 
ruled. 

W.  B.  C.  Sttekney,  for  the  State.  John 
H.  WataoB,  for  respondent. 

Taft,  J.  The  respondent  stands  con- 
victed of  profane  cursing,  and,  no  doubt 
having  in  mind  tbe  saying  of  Sir  Mat- 
thew Hale,— that  truly  excellent  judge, 
than  whom  no  man  was  more  tender  of  life, 
—"that  more  offenders  escape  by  the  over- 
easy  ear  given  to  exceptions  in  indict- 
ments than  b;  their  own  innocence, "  (2 
Hale,  P.  C.  193.)  seeks  to  escape  the  penal- 
ty of  his  conviction  by  an  alleged  fault  of 
the  pleader.  It  is  set  forth  in  the  com- 
plaint that  be  "did  profanelycurse,"  with- 
out setting  forth  the  curses  yerbatim  et 
literatim.  It  ma^ir  beconeeded  that  It  would 
have  been  fetter  pleading  to  set  forth  tbe 
very  worde;  and  that  It  is  necessary  to  do 
so  was  held  in  Rex  v.  Popple  well,  2  Strange, 
686,  and  Rex  v.  Sparling,  1  Strange  497; 
but  tbe  latter  case,  although  heard  on  mo- 
tion in  arrest,  seems  to  have  been  decided 
upon  the  authority  ol  Colborne  v.  Stock- 
dale,  In  the  same  volume,  (page  493,)  tbe 
question  in  which  arose  upon  demurrer, 
and  therefore  no  authority  upon  the  point 
whether  the  declaration  was  good  after 
verdict.  The  prosecution  insists  that  the 
allegation,  "did  profanely  curse, "  is  suffi- 
cient after  verdict,  oven  If  bad  upon  de- 
m  urrer.  W  hether  1 1  Is,  is  the.declsive  q  ues- 
tlon  in  tbe  case.  Was  the  defect  cured  by 
verdict?  At  common  law,  certain  defects 
In  tbe  declaration  were  cured  by  the  ver- 
dict; and  Bishop,  in  his  Directions  and 
Forms,  707a,  says  tbe  rule  is  the  same  in 
criminal  as  in  civil  causes;  citing  Hey- 
mann  v.  Reg.,  L.  R.  8  Q.  B.  102, 12  Coz. 
Crim.  Cas.  388.  We  understand  this  rule 
to  be  that,  in  support  of  a  verdict,  the 
court  will  presume  to  have  been  proved 
upon  trial  any  fact,  tbe  existence  of  which 
must  have  been  Involved  in  or  was  infer* 
able  from  tbe  proof  of  those  whlcb  were 
alleged,  and  which  the  verdict  has  found. 
Oould.  PI.  e.  10,  §  20.  The  pleading  must 
contain .  terms  sufficiently  general  to  com- 
prehend the  presumed  facts  in  fair  and 
reasonable  intendment,  or  the  defect  will 
not  be  cured.  Stepb.  PI.  148.  The  point 
is  not  that  the  necessary  facts  are  omit- 
ted in  the  declaration,  but  that  they  are 
set  forth  in  too  general  a  manner,  or 
necessarily  implied  from  those  that  are 
alleged ;  and  that  those  facts  which  might 
be  doubtful  upon  the  pleadings  are  ascer^ 
tained  by  tbe  verdict.  The  rule  is  based 
upon-  tbe  supposition  that  tbe  facts 
which  are  not  specifically  alleged  are  pre- 
sumed to  have  been  shown  upon  trial, 
and  therefore  tbe  defendant  is  not  banned, 
and  should  nut  be  permitted  "in  the  last 
stage  of  a  cause  to  unravel  the  whole  pro- 
ceedings" by  an  objection  which  might 
bave  been  fatal  if  early  interposed.  Tbe 
rule  has  been  extended  by  the  statutes  of 
amendments  and  jeofails  to  certain  de- 
fects in  civil  cases,  notreached  by  the  com- 
mon-law rule;  and  Blackstone  says  the 
statutes  "cut  off  those  superfluous  niceties 
which  so  long  had  disgraced  our  courts." 
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Blackstone  states  the  common-law  mie 
accurately;  but  the  two  examples  ad- 
ducei.1  to  Illustrate  the  ptioclple  are  in- 
stances of  defects  aided  after  verdict  by 
the  statute  of  Jeofails.  See  Stennel  v. 
Hugg,  1  Saund.  228,  note  1,  in  which  the 
annotator  further  says:  "It  becomes 
necessary,  therefore,  in  order  to  ascertain 
the  nature  of  the  defects  which  are  aided 
after  Judgment  by  default  since  the  statute 
of  Anne,  to  distinguish  with  accuracy 
such  imperfections  as  are  cured  by  verdict 
by  the  common  law  from  those  which  are 
now  remedied  by  the  several  statutes  of 
Jeofails."  The  common-law  rule  is  this: 
That,  after  verdict,  the  court  will  pre- 
sume that  every  fact  was  established  that 
it  was  necessary  the  plaintiff  should  prove 
to  entitle  him  to  recover,  if  It  Is  alleged 
-In  the  declaration,  or  necessarily  implied 
from  what  is  alleged.  In  speaking  of 
this  rule,  Collaubr,  J.,  in  Needham  v. 
McAuley,  IS  Vt.  68,  says:  "The  law  on 
this  subject  is  quite  clear,  but  In  its  ap- 
plication the  decisions  can  hardly  be  rec- 
onciled." The  question  has  been  discussed 
and  the  rule  stated  in  some  cctaes  in  this 
state  in  which  the  allegation  was  heldsaf- 
flcient;  therefore  the  question  whether  a 
defect  in  the  declaration  was  cured  by  ver- 
dict could  not  arise,  there  being  no  defect, 
and  the  statements  of  the  rule  by  the  court 
are  in  those  cases  obiter.  Such  are  the 
cases  of  Keyes  v.  Throop,  2  Aihens,  276; 
DurriU  v.  Lawi-ence,  10  Vt.  517;  Morey  v. 
Homan,  Id.  665;  Manwell  v.  Manwell,  14 
Vt.  14;  Pariln  v.  Bundy,  18Vt.582;  and  on 
one  point,— that  of  alleging  a  considera- 
tion,—Lincoln  v.  Blanchard,  17  Vt.  464, 
and  Awmel  v.  Noonar,  50  Vt.  402;  and 
such  are  the  last  two  questions  In  Fuller 
V.  Fuller,  4  Vt.  123 ;  and  we  so  understand 
the  case  of  Battles  v.  Brain  tree,  14  Vt. 
348,  the  court  saying  the  count  contained 
the  substance  of  a  good  declaration.  In 
an  action  of  assumpsit.  It  no  considera- 
tion is  stated  in  the  declaration,  the  de- 
fect is  not  cured  by  verdict,  for  one  cannot 
be  implied  from  what  is  stated.  Vadakin 
V.  Soper,  1  Aikens,  287;  Harding  v.  Cragle, 
8Vt.  .501.  In  aaaumpsit  for  goods  sold. 
If  no  sale  Is  alleged.  Judgment  will  be  ar- 
rested after  verdict ;  for  no  cause  of  ac- 
tion is  stated.  Needham  v.  McAuley,  su- 
pra. A  familiar  application  of  the  rule  is 
made  in  those  cases  when  a  consideration, 
a  writ,  or  a  deed  Is  ulleged  Imperfectly; 
it  will  be  presumed  that  a  specitic  consid- 
eration was  shown,  or  that  the  writ  or 
deed  was  a  legal  one.  Martin  v.  Blodget, 
1  Alkeus,  875;  LIncoln.v.  Blanchard, supra. 
And  so,  in  respect  of  the  general  allega- 
tion of  time,  after  verdict,  it  will  be  pre- 
sumed that  the  correct  time,  when  mate- 
rial, was  shown;  and,  it  being  a  defective 
allegation,  not  the  want  of  one  after 
verdict,  the  general  allegation  is  sufficient, 
eumprehending  the  specific  one.  Hill  y. 
New  Haven,  37  Vt.  601 ;  Ammel  v.  Noonar, 
supra. 

There  are  other  Vermont  cases  in  which 
it  is  held  that  a  specific  allegation  is  in- 
cluded in  a  general  one.  Wetherby  v. 
Foster,  5  Vt.  136,  was  an  action  against  a 
sheriff  for  neglect  in  levying  an  execution. 
The  plaintiff  alleged  that  there  was  turned 
out  Bufflcient  persaual  property  to  satibfy 


the  execatinn.  It  was  held  that  the  want 
of  a  specific  description  of  the  property 
was  cured  by  verdict,  for  the  Jury  could 
not  have  found  a  verdict  without  satis- 
factory evidence  of  specific  articles  In 
Curtis  V.  Burdlck,  48  Vt.  166,  the  plaintiff 
alleged  he  purchased  land,  without  alleg- 
ing that  be  had  paid  tor  it.  It  was  in- 
cumbent upon  him  to  show  that  he  had 
paid  for  it.  The  court  presumed  it  was 
so  shown ;  that  the  allegation  of  purchase 
included  the  one  that  he  had  paid  for  It, 
as  "purchase"  means  "to  buy  or  acquire 
by  paying  a  price. "  In  Gates  v.  Bowker, 
18  Vt.  23,  the  plaintiff  averred  he  was  a 
merchant,  and  after  verdict  it  was  insist- 
ed that  the  proof  did  not  show  him  to  be 
a  merchant  in  the  technical  sense  of  that 
term,  .but  a  mere  retail  dealer;  but  the 
court  presumed  that  It  was  shown  he  was 
a  merchant  in  that  sense  that  Justified  a 
recovery.  In  Newton  v.  Brown,  48  Vt.  16, 
the  general  allegation  of  a  conspiracy  to 
cheat  and  swindle  and  defraud  by  false 
and  fraudulent  representations  was  held 
sufficient  after  verdict,  as  it  should  be 
presumed  the  particular  acts  constituting 
the  conspiracy  and  representations  were 
shown.  In  Brown  v.  Hitchcock,  28  Vt. 
452,  the  court  said  the  declaration  was 
bad  on  demurrer,  but  good  after  verdict; 
hut  what  the  defect  was  does  not  appear. 
In  Rea  v.  Harrington,  68  Vt.  181,  2  Atl. 
Rep.  475,  it  was  held  that  the  averment  of 
the  defendant's  knowledge  of  the  relation- 
ship with  his  daughter  was  contained  by 
implication  in  the  averment  used,  and  so 
it  was  presumed  to  have  been  proved  on 
trial.  The  other  points  in  that  case  made 
under  the  motion  in  arrest  were  ruled  for 
other  reasons.  In  an  action  upon  a  war- 
ranty of  a  horse,— Martin  v.  Blodget,  su- 
pra,—the  declaration  averred  that  the 
horse  was  unsound,  but  did  not  allege  in 
what  respect.  Upon  motion  in  arrest  the 
court  said:  "This  objection  would  have 
been  fatal  on  demurrer,  but  Is  cured  by 
verdict.  The  Jury  could  not  have  found  a 
verdict  for  the  plaintiff  without  finding 
what  the  unsoundness  was."  In  CurUs  v. 
Belknap,  21  Vt.  433.  it  was  held  after  ver- 
dict that  a  reference  In  one  count  to  facta 
as  alleged  in  other  counts  was  good.  It 
was  a  defective  setting  forth  of  the  facts, 
and  clearly  within  the  rule.  The  plaintiff, 
in  Blanchard  v.  Murray,  15  Vt.  548,  sought 
to  recover  the  amount  of  an  award  and 
the  fees  of  the  arbitrators,  with  no  aver- 
ment that  he  had  paid  the  fees.  The  ques- 
tion under  dlscuHHion  was  made,  but  the 
court  said  it  did  not  arise  on  the  motion 
in  arrest.  The  reason  is  not  given,  but 
the  case  does  not  show  that  the  arbitra- 
tors' fees  were  Included  in  the  verdict,  and 
without  such  showing  the  question  could 
not  have  been  raised.  "The  first  two 
points  in  Fuller  v.  Fuller,  supra,  were  in- 
stances ol  an  allegation  of  a  specific  char- 
acter being  included  in  a  general  one,  for 
it  was  alleged  that  Sherman  owned  the 
land,  together  with  carding  and  picking 
machines,  subject  to  a  mortgage.  It  was 
ruled  after  verdict  that  the  description  of 
the  machines  andjnortgage  was  sufficient, 
and  It  was  presumed  that  upon  trial  the 
particulars  of  the  same  were  shown.  The 
question  arose  In  Bliss  v.  Arnold,  8  Vt.  252 
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as  to  tba  necessity  of  stating  a  special  de- 
mand when  one  was  necessary  to  be 
shown  to  enable  the  plalntlO  to  maintain 
bis  action.  Williams,  C.  J„  says:  "It  is 
tme,  the  want  of  stating  a  special  de- 
mand, when  it  is  necessary,  has  been 
holden  bad  on  general  demurrer;  and  it 
has  been  decided  that  It  would  not  be  aid- 
ed by  a  verdict.  The  authority  ol  those 
cases  is  questionable ;  and  in  the  case  of 
Bowdell  V.  Paisons.lO  East,  369,  the  want 
of  alleging  such  a  request  was  held  not  a 
Rufllcient  objection  in  arrest  of  judgment. " 
In  this  last  case,  however,  the  judgment 
was  by  default,  when  the  common-law 
rule  is  never  applied;  for  no  trial  baring 
been  had,  nothing  can  be  presumed  proven 
on  trial ;  and  the  case  was  ruled  under  the 
statute  4  Anne,  c.  16.  The  learned  chief 
Judge  was  in  error  in  stating  that  the 
question  arose  in  the  case,  for  the  point 
made  was  not  that  no  special  request  was 
made,  but  that  no  venue  as  to  the  time 
and  place  of  request  was  laid.  The  case 
last  cited  Is,  therefore,  no  authority  upon 
the  question  before  us;  but  we  think  the 
case  of  Bliss  v.  Arnold  rightly  decided,  for 
a  general  request  was  alleged,  and  after 
verdict  it  should  be  presumed  that  a  spe- 
cial request  was  shown.  When  no  cause 
of  action  is  stated  judgment  is  arrested, 
notwithstanding  the  verdict ;  as  In  an  ac- 
tion of  slander  If  no  words  are  set  out  as 
having  been  spoken.  Haselton  v.  Weare, 
8  Vt.  480.  We  do  not  think  the  Vermont 
cases  on  this  question  are  at  all  irreconcil- 
able. An  English  case  which  well  ilius. 
trates  the  rule  is  Baldwin  v.  Elphinston, 
2  Wm.  Bl.  1087,  an  action  for  printing  and 
causing  to  be  printed  a  libel.  After  ver- 
dict the  court  said :  "In  short,  the  count 
does  not  state  generally,  as  It  might  have 
done,  that  the  libel  was  published,  but  it 
expresses  the  particular  mode  of  publica- 
tion, tIz.,  by  printing  in  a  newspaper.  It 
thereby  puts  the  publication  in  issue,  and 
the  jury  have  found  it  so.  Judgment 
affirmed. "  An  Indiana  statute  Imposed  a 
penalty  upon  one  who  did  profanely 
swear,  aver,  curse,  or  imprecate  by  or  in 
the  name  of  Ood.  A  defendant  pleaded  as 
a  jastiflcation  for  the  arrest  of  the  plain- 
tiff npon  a  m/tty/nus  that,  as  a  justice  of 
the  peace,  he  fined  the  plaintiff  for  pro- 
fanely swearing  three  Heveral  oaths  by 
taking  the  name  of  Ood  In  vain.  Objec- 
tion was  made  that  the  pleas  did  not  de- 
scribe the  offenses  so  as  to  show  them  to 
be  finable  under  the  statute.  The  court 
said,  "Objection  not  sustainable. "  Odell 
V.  Oamett,  4  Blackf.  549.  In  a  later  case  In 
the  same  state  the  question  arose  under  a 
statute  Imposing  a  penalty  upon  any  one 
who  "entices  or  takes  away  any  female  of 
previous  chaste  cbar&cter  from  wherever 
she  may  be  to  a  house  of  ill  fame  or  else- 
where,_for  the  purpose  of  prostitution," 
etc.  The  respondents  were  convicted  of 
having  taken  "one  Almeda  Q.  Waters,  a 
female  of  chaste  character,  then  and  there 
being,  to  the  city  of  Indianapolis."  The 
court,  upon  notion  In  arrest,  say:  "The 
charge  is  that  they  enticed  her  away  from 
the  city  of  Muncle,  In  the  county  of  Dela- 
wai^,  to  the  city  of  Indianapolis,  in  the 
county  of  Marlon.  No  particular  house 
or  place  In  thecity  of  Indianapolis  is  desig. 


nated  or  described.    Tn  our  opinion,  this 

affidavit  and  Information  would  not  have 
been  sufficient  to  withstand  a  motion  to 
quash,  had  such  a  motion  been  interposed 
In  the  circuit  court.  The  appellants  were 
^entitled  to  a  more  particular  description 
of  the  place  to  which  the  person  named 
was  enticed,  had  they  insisted  upon  such 
a  description.  •  ■  •  The  chttrge  is  that 
the  female  named  in  the  information  was 
enticed  to  the  city  of  Indianapolis,  and 
under  this  cliarge  we  think  the  state 
might  have  proven  the  particular  house 
or  place  to  which  she  was  enticed,  and 
that  such  house  or  place  was  like  unto  a 
house  of  ill  fame.  As  we  have  seen,  the 
evidence  is  not  in  the  record,  and  we  have 
no  means  of  knowing  Its  character.  We 
think  the  aOldavit  and  information  in  this 
case  contain  all  the  essential  elements  of  a 
public  offense ;  but  they  are  detective  by 
reason  of  the  uncertainty  and  imperfection 
in  the  manner  .of  describing  the  place  to 
which  thefemale  was  enticed.  As  wehave 
seen,  such  imperfection  will  not  warrant 
the  court  in  arresting  the  judgment  on 
motion."  Nichols  v.  State,  (Ind.)  26  N.  B. 
Rep.  839. 

Ought  the  respondent  to  be  permitted  at 
this  time  to  make  this  objection?  We 
think  not.  It  is  said  in  Rex  v.  Sparling, 
supra,  that  the  reason  why  the  words 
should  be  set  forth  is  that  what  is  a  pro- 
fane oath  or  curse  is  matter  of  law,  and  it 
is  a  matter  of  great  dispute  among  the 
learned  what  are  oaths  and  what  are  curs- 
es; and  what  is  matter  of  law  ought  not 
to  be  left  to  the  judgment  of  the  witness. 
It  certainly  ought  not  to  be,  and  In  the 
trial  below  it  was  not,  for  what  the  words 
used  were  was  in  evidence  and  in  issue; 
and  whether,  as  matter  of  law,  they  were 
profane  curses  or  not  was  left,  as  the  re- 
spondent claimed  it  should  be,  to  the  jury. 
The  respondent  claimed  that  the  jury 
were  judges  of  the  law,  and  the  court  in- 
etructed  them  that  they  had  the  power  to 
judge  of  It,  and -gave  them  suitable  in- 
structions as  to  what  constituted  profane 
curses,  in  a  charge  not  excepted  to.  The 
respondent  evidently  was  not  satisfied 
with  the  judgment  of  the  court  in  respect 
of  the  law,  bnt  insisted  that  the  jury 
should  pass  upon  both  law  and  fact,  and 
they  were  permitted  to  do  so.  If  they 
judged  correctly  he  is  not  harmed ;  if  er- 
mneously,  as  it  was  a  matter  of  his  own 
seeking,  he  should  not  now  be  permitted 
"to  unravel  the  whole  proceedings"  to  be 
relieved  from  a  misfortune  which  he  has 
brought  upon  himself.  If  he  was  errone- 
ously convicted,  it  is  only  another  in- 
stance of  "the  eugiuer  hoist  with  his 
own  petar. "  We  think  there  was  no 
error  in  the  proceedings,  and  the  respond- 
ent takes  nothing  by  his  exceptions,  and 
execution  of  the  sentence  ordered. 

Boss  and  Veabet,  JJ.,  concur. 


Obey  v.  Folwelu 
(Sujtreme  Court  of  New  Jersey.    June  29, 1891.) 

NSWltoAL — ^LaCRES — RBINSTATnrO  RT7I.B. 

Where .  defendant  obtains  a  rule  to  show 
cause  why  k  new  trial  shoula  uot  be  granted, 
but  for  two  terms  fails  to  prepare  a  statement  of 
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dM  OMe,  ha  Is  oharcMtble  with  Inozoaaabla 
laohM,  and  where  tha  role  haa  been  raoatad  It 
will  not  be  reinatated. 

Action  by  one  Folwell  against  on«  Qrey. 
▼erdict  and  Jada;nient  for  plaintifl.  De- 
fendant obtained  a  rule  to  show  caose 
wby  tbe  verdict  should  not  be  aet  aside 
and  a  new  trial  granted.  The  rale  was 
yacated  for  laches.  On  rale  to  show  cause 
why  the  orlBinal  rale  shonld  not  be  rein- 
stated. 

Mr.  Jeaktna,loT  the  mle.  Mr.  Weateott, 
opposed. 

Pbr  Curiam.  This  case  was  tried  at  the 
Atlantic  connty  circuit  and  a  verdict  ren- 
dered for  the  plaintiff.  The  trial  Judge 
granted  a  rule  to  show  cause  why  the  ver- 
dict should  not  be  set  aside  and  a  new 
trial  granted.  The  defendant  failed  to 
prepare  a  statement  of  the  case  for  two 
terms,  and  on  tbe  plaintiff's  motion  this 
coart  discharged  the  rule  to  show  cause. 
The  application  is  now  to  vacate  the  dis- 
charging rule,  and  to  reinstate  the  original 
rale  to  show  cause.  After  carefully  ex- 
amining this  matter,  I  am  forced  to  the 
condnsion  that  tbe  action  of  the  court  in 
discharging  the  rule  to  show  cause  was 
demanded  by  a  due  regard  for  the  estab- 
liohed  practice  of  the  court.  The  defend- 
ant was  chargeable  with  Inexcusable 
laches  In  pursuing  his  rule  and  bringlngthe 
ease  to  a  bearing,  and  marked  injustice 
would  have  been  done  the  plaintiff  by  a 
longer  continuance  of  the  rule  to  sbow 
cause.  I  am  unable  to  see  in  the  affidavits 
laid  before  us  In  the  present  application 
anything  that  we  can  regard  as  improv- 
ing in  the  least  degree  the  standing  of  the 
defendant  In  the  canse.  As  to  disputed 
Terbal  arrangements  between  coonsel,  It 
Is  needless  to  say  that  the  court  cannot 
regard  them.  The  application  to  restore 
the  vacated  rule  Is  denied. 


(It  Md.  ESI) 


Fleet  v.  Statb. 


(Court  cf  Appeal*  cf  MairyUmd.   June  18, 1801.) 
EuMPnoHB— Falss  Pbrsonatiox  ovVotsb— Af- 

PBAIk 

1.  Aet  Md.  1890,  c.  688,  providing  for  aohange 
in  the  method  Of  preparing  and  voting  tickets  at 
elections,  doea  not  repeal  Code  Pub.  Qen.  Laws, 
art.  88, 1  55,  which  provldea  for  the  punishment  of 
persons  who  impeiaonate  others  and  attempt  to 
vota  at  elections;  and  persons  offending  againat 
that  secUon  are  sabject  to  proseoatlon,  the  same 
as  If  the  act  had  not  been  passed. 

91  Where  there  was  no  demurrer  or  motion  in 
aireat  of  Jadgment  to  raise  any  question  of  law 
upon  tbe  teoord,  upon  the  determination  of  which 
airor  ooald  be  assigned,  tliere  can  l>e  no  question 
for  review  on  appeaL 

Error  to  circuit  court.  Prince  Oeorge's 
county. 

Prosecution  agatnst  Bosey  Fleet  for 
fraudulent  voting.  Verdict  of  frnilty,  and 
Judgment  thereon.  Defendant  files  his  pe- 
tition in  error.    Petition  dismissed. 

Argaed  before  Alvkt,  C.  J.,  and  Irvino, 
BoBiNsoN,  Bryan,  Briscoe,  Miller,  Mo- 
Sbebry,  and  Fowler,  J  J. 

Qaorgt  C.  Merrick,  tor  plalntUt  tn  error 


Atty.  am.  Wbjrte  and  X.  E.  Brandt,  foi 
the  State. 

Alvxt,  C.  J.  This  case  has  been  In  this 
court  before  upon  petition  and  error  as- 
signed, which  was  dismissed  upon  the 
ground  of  delay  In  filing  the  petition,  and 
because  it  did  not  appear  that  there  had 
been  any  final  Judgment  entered  upon  the 
verdict  of  guilty.  The  petition  in  error 
was  dismissed  by  this  court  on  the  2(Hh 
of  February,  1891.  21  AU.  Bep.  .367.  After 
tha  dismissal  of  the  case  from  this  court 
tbe  court  below,  on  tbe  29th  of  April, 
1891,  sentenced  the  traverser  to  confine- 
ment In  the  county  Jail  until  October  14, 
1891.  The  question  of  the  validity  of  thU 
sentence  as  to  the  period  of  time  is  not 
complained  of  as  error,  and  tbe  state  Is 
not  seeking  to  correct  the  Judgment;  bat, 
upon  the  final  Judgment  being  rendered, 
tbe  traverser  filed  a  second  petition  in  er- 
ror, and  has  brought  the  case  into  this 
court  a  second  time,  upon  suggestion  of 
error  in  holding  him  liable  to  prosecution 
ataU. 

The  traverser  was  indicted  under  the 
election  law  (Code,  art.  88,  S  66)  for  false- 
ly personating  another  person,  and  at- 
tempting to  vote  in  tbe  name  of  that  per- 
son at  the  general  election  of  November, 
1889,  tbe  traverser  himself  not  being  enti- 
tled to  vote.  To  this  Indictment  be  filed 
a  special  plea,  alleging  that  the  section  or 
provision  of  the  statute  under  which  the 
indictment  had  been  found  had  been  re- 
pealed by  tbe  act  of  1890,  c.  688,  and  that, 
therefore,  he  was  not  subject  to  prosecu- 
tion for  an  offense  prescribed  by  a  statute 
that  had  been  thus  repealed.  Issue  was 
Joined  upon  this  plea,  and  the  general  is- 
sue of  not  guilty  was  also  entered.  The 
case  was  tried  before  tbe  court  without 
tbe  aid  of  a  Jury,  and  the  traver<wr  was 
convicted;  and  as  the  case  Is  presented 
here  there  is  really  no  question  open  for 
review  by  this  court.  There  was  no  de- 
murrer nr  motion  in  arrest  of  Judgment 
to  raise  any  question  of  law  upon  the  rec- 
ord, upon  the  determination  of  which  er- 
ror could  be  assigned.  But,  as  we  gather 
from  the  allegations  of  the  petition  in  er- 
ror, the  supposed  error  of  which  the  trav- 
erser complains  consisted  in  the  disregard 
by  the  court  below  of  tbe  defense  set  up 
by  the  special  plea,  namely,  that  the  law 
under  which  the  indictment  was  found  had 
been  repealed.  That  supposition,  how- 
ever, is  founded  in  an  entire  mistake. 
The  offense  tor  which  tbe  traverser  was  in- 
dicted is  declared  and  defined,  and  tbe 
punishment  therefor  prescribed,  by  section 
66  of  article  83  of  the  Code,  and  that  sec- 
tion was  in  no  way  repealed  or  modified 
by  the  act  of  1890,  c.  638.  The  mere  change 
in  tbe  mode  of  preparing  tickets  and  vot- 
ing them,  as  provided  tn  the  act  of  1890, 
in  no  respect  affected  the  offenses  declared 
by  section  65  of  article  88  of  the  Code, 
and  any  of  such  offenses  that  had  been 
committed  before  the  passage  of  the  act 
of  1890  still  remained  subject  to  prosecu- 
tion as  if  the  latter  act  had  never  l>eeo 
passed.  The  petition  in  error  most  ba 
dismissed. 
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Blodgett  et  Hi. 
Windsor. 


Bopt. 


{SuprwM  Otmrt  tf  Ventumi. 
19, 1881.) 

FoBBCi-osciia  or  Mort«aob  —  IimntssT— Wbioht 

OF  EvlbBNOB— ObJtBOTIOHS  TO  ETIDBNCB. 

1.  It  appeared,  in  forecloeiue,  that  the  money 
was  not  actually  paid  at  the  time  of  the  execa- 
tion  of  the  mortgage,  but  tliat  as  a  matter  of  oon- 
venience  the  mortgagee  indorsed  the  notes,  and 
delivered  them  to  the  mortgagor  for  negotiation, 
and  that  it  was  the  expectation  of  both  parties 
that  the  mortgagee  would  provide  for  their  pay- 
ment at  maturity.  Held,  that  where  the  mort- 
gagee had  in  fact  paid  the  notes  the  transaction 
was  to  be  treated  as  if  the  money  had  been  paid 
at  the  date  of  their  execution,  and  interest  was 
properly  computed  from  that  tune. 

3.  Theweightthata  master  should  have  given 
to  the  evidence  before  him  is  not  to  be  deter- 
mined by  the  court,  but  only  whether  it  was 
proper  for  his  consideration,  and  tended  to  sup- 
port the  issue. 

&  No  question  as  to  the  rejection  of  evidence 
by  a  master  can  be  heard  in  the  appellate  court, 
imless  the  exception  to  the  report  required  by 
B.  L.  Vt.  I  780,  U  duly  filed  in  the  court  of 
chancery. 

Appeal  in  cbaneery  from  Windsor  coun- 
ty ;  Tbomfbon,  Cbancellor. 

Petition  by  E.  K.  Baxter,  adminletrator, 
against  Calvin  H.  Blodgett  and  otbeni  for 
forecIoBnre  ol  mortgage.  There  was  a 
decree  tor  petitioner,  and  .one  of  the  de- 
fendants, George  C.  Briggs,  appeals.  Af- 
firmed. 

J.  J.  Wilaoa  and  W.  E.  Johnson,  for 
petitioner.  Hamilton  S,  Peek,  for  defend- 
ant Brigga. 

Stabt.  J.  The  mortgage  sought  to  be 
foreclosed  purports  to  hare  been  execut- 
ed by  Calvin  H.  Blodgett  and  Luthera  B. 
Blodgett  to  W.  H.  Baxter,  and  la  condi- 
tioned for  the  payment  of  four  promisso- 
ry notes,  given  for  the  sum  of  f  2.500  each, 
payable  to  the  order  of  W.  H.  Baxter,  and 
signed  by  Calvin  H.  Blodgett.  Thespecial 
master  to  whom  the  cause  was  referred 
has  found  that  the  mortgage  was  ac- 
knowledged by  the  mortgagors. 

1.  One  of  the  defendants,  Qeorge  C. 
Briggs,  Insists  that  this  finding  is  not 
supported  by  the  evidence.  The  evidence 
before  the  master  tended  to  show  that  the 
mortgage  was  properly  acknowledged, 
and  was  snfllcient  to  Justify  the  master 
In  this  finding.  The  tacts  reported  by  the 
master  as  the  basis  of  his  finding  were 
solely  for  his  consideration.  It  Is  not  tor 
the  court  to  say  what  weight  should  be 
given  to  the  evidence.  The  court  can  on- 
Tj  determine  whether  the  evidence  was 
proper  for  the  consideration  of  the  mas- 
ter, and  whether  it  tended  to  show  dne 
acknowledgment  of  the  mortgage.  The 
evidence  considered  by  the  master  being 
proper  for  his  consideration,  and  tending 
to  support  the  issue,  his  finding  is  conclu- 
sive. 

2.  It  appears  from  the  report  that  de- 
fendant Calvin  H.  Blodgett  applied  to  W. 
H.  Baxter,  the  orator's  Intestate,  for  a 
loan  of  f  10,000;  that  Baxter  did  not  have 
the  money  con  venlently  at  hand ,  and  It  was 
arranged  to  raise tbemoney  by  Baxter'sln- 
dorsementuponthenotestobegiven;  that 
thereupon  the  notes  secured  by  mortgage 
were  executed,  Baxter  IndurBeu  and  deilv- 
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ered  them  to  defendant  Blodgett,  and  he 
negotiated  them  while  current  and  before 
maturity ;  that  It  was  the  expectation  of 
both  parties  that  Baxter  would  provide 
for  the  payment  of  the  notes  at  maturity, 
thus  virtually  making  It  a  loan  by  Bax- 
ter to  defendant  Blodgett,  and  that  this 
manner  of  raising  the  money  was  resort- 
ed to  tor  the  convenience  of  Baxter;  that 
Baxter  paid  one  ot  the  notes  In  bis  life- 
time, one  was  paid  by  the  orator  before 
he  was  appointed  administrator,  and 
allowed  to  him  by  the  commissioners  on 
Baxter's  estate,  and  he  has  reimbursed 
himself  from  the  funds  of  the  estate  for 
the  sum  so  paid,  and  the  other  two  were 
paid  by  the  orator  as  administrator  with 
the  tunds  of  the  estate.  The  arrangement 
between  the  parties  at  the  time  the  mort- 
gage and  notes  were  given  baying  been  ful- 
ly curried  out  by  Baxter,  or  his  legal  rep- 
resentative, we  hold  that  the  transaction. 
Inequity.  Is  to  be  treated  the  same  aalt 
Baxter  had  paid  Blodgett  the  money  on 
the  notes  at  the  time  they  were  executed, 
and  held  them  until  his  decease;  that 
anoual  Interest  was  properly  computed 
according  to  the  terms  of  the  notes ;  and 
that  the  mortgage  security  is  available  to 
the  estate  for  the  payment  of  all  of  the 
notes. 

3.  The  question  of  the  correctness  ol 
the  ruling  ot,the  master  excluding  the  tes- 
timony of  defendant  Blodgett  Is  not  prop- 
erly before  thiscourt  forconslderation.  No 
exceptions  were  filed  to  the  report  in  the 
court  of  chancery  by  the  defendants.  Sec- 
tion 780,  R.  L.,  provides  that  "no  ques- 
tions In  regard  to  the  admission  or  rejec- 
tion of  evidence  by  the  masters  shall  be 
heard  in  the  supreme  court,  unless  such 
objection  Is  made  by  exception,  duly  filed, 
to  the  report,  In  the  court  of  chancery." 
The  decree  of  the  court  ol  chancery  to 
affirmed,  and  cause  remanded. 


((a  vt  BIT) 

Cdrrikb  t.  Richardson. 

Windsor. 


(Suprem*  Court  af  VermonL 
IS,  1891.) 


Bept. 


Slakdsb— BvTDKroB— Rbcobd  a  Foaoa  Ao> 
Tioa — Instructions. 
1.  In  an  action  for  slander  in  saying  that 
plaintiff  had  stolen  property  belonging  to  defend- 
ant, evidence  was  Introduced  in  support  of  a  plea 
of  Justification  that  plaintiff  had  stolen  certain 
property.  Beld,  that  plaintiff  was  properly  al- 
lowed to  show  that  after  the  time  when  defend* 
ant  claimed' he  had  learned  that  she  had  stolen 
from  him  be  had  promised  to  marry  her,  made 
her  presents,  and  visited  her  frequenUy. 

3.  To  establish  the  fact  that  defendant  had 
promised  to  marry  her,  plaintiff  was  permitted 
to  read  to  the  jury  a  record  of  a  Judgment  for 
plaintiff  in  an  action  for  breach  of  promise  of  mar- 
riage brought  by  her  against  defendant  in  the 
same  court  field,  that  facts  not  material  to  any 
issue  on  trial  were  not  rendered  admissible  by  the 
fact  that  they  appeared  in  the  record. 

8.  Where  a  record  of  thooourt  trying  acause 
is  offered  in  evidence  in  snch  cause,  the  court 
should  inspect  the  record,  and  instraot  the  Jury 
as  to  the  facts  thereby  established,  and  should 
not  submit  the  record  to  the  inspection  of  or  read 
it  to  the  Jury. 

4.  Theconrt  charged  the  luiy  that  defendant, 
"in  addition  to  making  out  by  a  fair  balance  ox 
proof  his  Justification,  must  also  overoome  the 
legal  presumption  of  inoooence"  of  plaintiff. 
Held,  that  by  the  use  of  the  words  "ia  addition* 
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the  Jury  may  have  nnderstood  that  something 
more  than  a  fair  balance  of  proof  was  required, 
•nd  that,  after  defendant  had  established  the 
charge  of  theft,  he  must  go  further,  and  again 
overcome  the  presumption  of  innocence,  and  tbat 
In  this  respect  there  was  error. 

Exceptions  from  Windsor  county  coort ; 
Tbompbon,  Judge. 

Action  for  Blander  by  Liczle  J.  Currier 
against  J.  R.  Ricbardeon.  .Tudgment  for 
plaintiff.    Defendant  excepts.    Reversed. 

Gilbert  A. Davis  and  Martin  B.Godd&rd, 
for  plaintiff.  Geo.  L.  hletclter  and  W.  E. 
Johnson,  for  defendant. 

Start,  J.  The  plaintiff's  evidence  tend- 
ed to  show  that  the  defendant,  on  several 
occasions  and  to  different  persons,  stated 
that  she  had  stolen  property  belonging  to 
blm.  The  defendant  claimed,  and  hU  tes- 
timony tended  to  show,  that  the  plaintiff 
had  stolen  some  sheets  and  handkerchiefs. 
To  meet  this  claim,  and  as  bearing  upon 
the  probability  of  the  truthfulness  of  the 
defendant,  the  plaintiff  was  allowed  to 
show  that,  subsequent  to  the  time  the 
defendant  claimed  he  learned  the  plaintiff 
had  stolen  from  him,  the  defendant  prom- 
ised to  marry  her,  made  her  presents, 
and  visited  her  frequently. 

1.  These  facts, if  proven,  rendered  the  de- 
fendant's claim  that  the  plaintiff  bad  stol- 
en bis  property  less  probable,  and  that  of 
the  piaintltt,  that  she  had  not,  more  prob- 
able; and  the  plaintiff  had  a  right  to  es- 
tablish these  facts  by  evidence  legal  in  Its 
character.  Armstrong  v.  Noble,  65  Vt. 
428. 

2.  To  establish  the  fact  that  the  defend- 
ant had  agreed  to  marry  the  plalntlH,  the 
plaintiff  was  permitted,  against  the  excep- 
tion of  the  defendant,  to  read  to  the  jury 
a  record  of  a  Judgment  In  an  action  be- 
tween the  same  parties  In  the  same  court, 
'from  which  it  appeared  that  the  plaintiff 
recovered  a  Judgment  against  the  defend- 
ant on  account  of  a  breach  of  the  claimed 
contract  of  marriage.  It  appeared  from 
the  record  of  this  judgment  that  the  plain- 
tiff claimed  in  that  suit  that  she  bad  been 
seduced  by  the  defendant,  and  that  heavy 
terms  were  imposed  upon  the  defendant 
on  account  of  a  continuance  of  the  cause 
on  his  motion ;  also  the  amount  of  dam- 
ages recovered  appeared  from  the  record. 
These  facts  were  not  material  to  any  Issue 
on  trial,  and,  disconnected  from  the  rec- 
ord, were  not  legally  admissible;  and  we 
think  the  fact  that  they  appeared  as  a 
part  ot  the  record  did  not  render  them  ad- 
mlsRible.  There  is  no  more  occasion  for 
readiiip;  to  the  Jury  Inadmissible  parts  of 
a  record  which  Is  produced  to  establish  a 
single  fact  evidenced  by  such  record  than 
for  reading  Inadmissible  parts  of  a  deposi- 
tion; and  the  court  should  have  excluded 
from  the  Jury  such  parts  of  the  record  as 
were  Immaterial  to  the  issue  on  trial. 
This  being  a  record  of  the  court  trying  the 
cause,  there  was  no  occasion  for  reading 
It  to  the  Jury,  or  allowing  them  to  inspect 
it.  Facts  shown  by  record  should  be  as- 
certained by  the  court  upon  an  Inspection 
of  the  record,  and  not  submitted  to  the 
Jury  for  their  decision.  Such  records  im- 
port absolute  verity,  and  cannot  be  con- 
tradicted.   There  were  no  questions  of  fact 


to  be  submitted  to  the  Jury  In  respect  to 
the  record ;  It  was  for  the  court  to  Inspect 
the  record  and  Instruct  the  Jury  that  the 
fact  that  the  defendant  promised  to  mar- 
ry the  plaintiff  was  established.  State  v. 
Hannett,  54Vt.83;  1  Thomp.  Trials,  §  1029; 
Starkie,  £v.  p.  699;  Adams  v.  Beti,  26 
Amer.  Dec.  79.  The  court  in  charging  the 
Jury  correctly  applied  the  rule  by  Instruct- 
ing them  that  the  judgment  conclusively 
established  the  fact  that,  aftsr  the  death 
of  his  wife,  the  defendant  promised  to 
marry  the  plaintiff;  but  the  inadmissible 
evidence  contained  In  the  record  had  al- 
ready had  its  influence  on  the  minds  of  the 
jury,  and  It  is  impossible  to  say  what  their 
verdict  would  have  been  had  thisevidence 
not  been  read  to  them.  We  are  not  at 
liberty  to  say  this  evidence  worked  no  In- 
jury to  the  defendant,  but  we  can  say  it 
may  have  done  so.  In  other  respects  the 
rulings  of  the  court  upon  the  admission 
and  rejection  of  testimony  were  correct. 

3.  The  court,  after  charging  the  jury 
that  the  burden  of  proof  was  on  the  de 
fendaut  to  make  out  bis  Justiflcatlon  by  a 
fair  balance  of  evidence,  instructed  them 
as  follows:  "In  addition  to  making  out  by 
a  fair  balance  of  proof  his  justification,  he 
must  also  overcome  the  legal  presump- 
tion of  innocence.  The  law  presumes  all 
men  and  all  women  to  be  Innocent  of  crime 
until  the  contrary  is  shown  by  legal  evi- 
dence. When  the  act  charged  Involves 
fraud,  dishonesty,  or  crime,  the  legal  pre 
sumption  of  Innocence  which  prevails  In 
civil  or  criminal  causes  must  be  over- 
come by  evidence  by  the  party  who  alleges 
such  act.  The  defendant,  alleging  such 
acts  on  the  part  of  the  plaintiff,  muHt 
overcome  this  presumption."  Thedefend- 
ant,  in  order  to  make  ont  his  justification, 
undertook  to  prove  that  the  plaintiff  had 
been  guilty  of  the  crime  of  larceny;  and, 
in  so  doing,  be  assumed  the  burden  of 
proving  a  fact,  where  the  legal  preaump- 
tiou  was  against  him.  The  jury  weretold 
that  the  defendant.  In  addition  to  making 
out  by  a  fair  balance  of  proof  his  jnstiflca- 
tion,  must  also  overcome  this  legal  pre- 
sumption of  Innocence.  By  this  Instruc- 
tion the  jury  may  have  understood  that 
something  more  tban  a  fair  balance  of 
proof  was  required,  and  that,  after  the  de- 
fendant had  established  the  charge  of  theft 
by  a  fair  balance  ot  the  proof,  which  In- 
cluded the  presumption  of  Innocence  and 
all  facts  and  circumstances  that  tended  to 
disprove  the  charge  of  theft,  he  must  go 
further,  and  again  overcome  this  presump- 
tion of  innocence.  Included  In,  aad  to  be 
weighed  as  a  part  of,  the  plaintiff's  evi- 
dence was  the  natural  presumption  of  In- 
nocence, all  of  which,  taken  together,  was 
to  be  overcome  by  a  fair  balance  of  proof. 
We  ttalnk  that  the  Jury  may  have  nnder- 
stood that  more  tban  this  was  required, 
and  that  in  this  respect  there  was  error. 
Judgment  reversed,  and  cause  remanded. 

(M  Vt  mt 

Cbilds  y.  Mbbrill. 

(Supreme  Court  of  Venrumt.     Bennington. 
July  38,1891.) 

Deceit  —  Puxdino  —  Bxpiutsaioii  or  OrnnoK. 

1.  Known   misrepresentations    of  defendant 

made  to  olalntifC,  to  Induce  Mm  to  Indorse  a  notft 
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that  he  owned  oertain  lands,  certain  stock,  and 
two  hoisea,  all  onincnmbered,  on  which  he  woald 
give  him  a  mortga^  as  security  for  his  indorse- 
ment, are  not  mere  expressions  of  opinion  or  es- 
timates of  ability  to  pay,  bat  are  statements  of 
facts  in  regard  to  his  property  in  detail,  on  which 
plalntifi  has  a  riRht  to  rely,  and,  being  oonpled 
with  deceit  and  damage,  are  actionable. 

2.  The  averment  of  the  declaration  In  an  ac- 
tion therefor  tbat,  by  reason  of  a  previous  mort- 
gage, plaintiff's  mortgage  was  rendered  of  little 
or  no  valae,  that  he  had  to  pay  the  note,  and 
had  no  means  of  enforcing  payment  of  defend- 
ant, who  was  insolvent,  is  a  sofaoient  declara- 
tion of  the  damage. 

8.  Retention  of  the  mortgage  was  not  a  waiver 
of  the  tort,  rescission  being  necessary  only  where 
It  would  place  the  parties  in  statu  quo. 

Exceptions  from  Bennlnerton  coanty 
coart :  Taft,  Judge. 

Action  on  the  case  by  Anoph  P.  Childs 
against  J.  Edward  Merrill  lor  false  and 
fraodalent  representations.  A  general  de- 
murrer to  the  declaration  was  overroled, 
and  defendant  excepted.    Affirmed. 

BatebelOer  &  Bates  and  J.  B.  Meacbam, 
for  plaintiff.   C.  U.  Darliog,  for  defendant. 

Boss,  C.  J.  The  contention  is  wliether 
the  declaration,  wlien  encountered  by  a 
general  demurrer,  discloses  a  canse  of  ac- 
tion. It  sets  fortb  tbat  the  defendant,  be- 
ing pecnuiarlly  embarrassed  and  desirous 
of  raising  money,  procured  the  plain  tiff,  as 
a  matter  of  accommodation,  to  Indorse 
his  promissory  note  for  9600;  and,  to  in- 
duce the  plaintiff  to  make  the  indorse- 
ment, the  defendant  falsely  and  fraudu- 
lently represented  to  bim  tbat  he  owned, 
unincumbered  and  in  tee,  certain  lands  in 
Calirornia,  and  certain  shares  of  railroad 
Stock,  and  two  horses;  and,  tosecurehlm 
tor  making  such  indorsement,  be  would 
mortgage  to  falm  the  lauds,  and  give  him 
a  lien  on  the  railroad  stock  and  horses; 
tbat  in  reliance  upon  the  truth  of  the 
representations,  he  made  the  indorse- 
ment; that  tlie  defendant  gave  him  after- 
wards a  mortgage  of  the  Calirornia  land, 
but  it  was  heavily  incumbered, so  that  his 
mortgage  was  of  little  or  no  value;  that 
tbe  defendant  did  not  own  the  railroad 
stock  nor  horses,  and  did  not  and  woald 
not  give  him  a  lien  thereon ;  that  the  de- 
fendant well  knew  the  falsity  ot  his  repre- 
sentations, and  made  them  to  deceive  the 
plaintiff;  that  the  plaintiff  thereby  was 
deceived,  and  has  had  to  pay  the  note; 
and  that  the  defendant  was  and  is  wholly 
insolvent,  and  irreaponsible.  The  repre- 
sentations and  indorsement  are  alleged 
to  have  been  made  on  the  26th  day  o(  No- 
vember. 1888,  and  tbe  mortgage  of  the 
California  lands  to  have  been  given  De- 
cember l:ith  tullowing.  Tbe  averment  is 
that  they  were  Incumbered  on  November 
26th.  The  defendant  contends  that  it  is 
not  a  good  averment  that  these  lands 
were  incumbered  when  the  mortgage  to 
the  plaintiff  was  given,  December  12tb. 
But  the  averment  that  they  were  heavily 
incumbered  at  the  date  of  the  representa- 
tions declares  the  falsity  of  the  representa- 
tions then  made,  and  their  couaition  at 
tbat  dote  would  be  presumed  to  exist, 
unless  something  to  the  contrary  appears 
at  the  time  tbe  mortgage  was  given  to 
the  plaintiff.  The  material  averments, 
however,  are  the  falsity  of  the  represen- 


tations when  made,  and  tbat  the  plaintiff 
has  been  damaged  thereby.  Tbe  damage 
is  declared  by  the  allegation  that  the  lands 
were  heavily  Incumbered  by  mortgage,  by 
reason  whereof  the  mortgage  deed  there- 
of to  the  plaintiff  became  and  was  of  lit- 
tle or  no  value.  To  sustain  an  action  of 
this  nature,  deceit  and  damage  must  con- 
cur. In  these  allegations  we  have  known 
misrepresentations,  deceit,  and  damage. 
These  are  tbe  only  required  elements  o( 
an  action  of  Iraud,  It  the  misrepresenta- 
tions are  of  an  actionable  character.  As 
said  by  Cbokb.  J.,  (Baily  v.  Merrell,.SBuIst. 
95.)  "fraud  without  damage,  or  damage 
without  fraud,  gives  no  cause  of  action, 
but  where  these  two  do  concur  then  an, 
action  lieth. "  Pasley  v.  Freeman,  3  Term. 
B.  61.  This  form  of  action  does  not  rest 
upon  the  defendant's  non-performance  of 
bis  promise  to  give  the  plaintiff  a  lien 
upon  the  railroad  stock  and  horses,  but 
upon  the  deceit  consequent  upon  bis  mis- 
representation that  the  California  lands 
were  free  from  Incumbrance,  and  that  be 
owned  the  railroad  stork  and  horses,  and 
the  damage  resulting  therefrom.  The 
plaintiff  avers  that  tbe  misrepresentations 
were  made  to  induce  bim  to  indorse  the 
defendant's  f  600  note,  and  did  induce  bim 
to  indorse  it,  whereby  he  has  had  to  pay 
the  note,  and  has  no  means  of  enforcing 
payment  from  the  defendant.  He  might 
have  had  no  means  ot  enforcing  payment 
from  the  detendantif  his  inducing  repre- 
sentations had  been  true,  but  he  would  be 
more  likely  to  bare.  While  damage  must 
concur  to  support  the  action,  tbe  gl.st  of 
the  action  is  the  inducing  misrepresenta- 
tions knowingly  made  by  the  defendant. 
That  the  plaintiff  has  had  to  pay  tbe  de- 
tendant'snote  imports  some  damage, even 
if  he  could  enforqe  payment  from  the  de- 
fendant. Hence  the  allegations  in  regard 
to  both  classes  ot  property  are  sufficient 
to  sustain  the  action,  if  they  were  of  an 
actionable  character.  Nor  would  the 
plaintiff  have  to  rescind,  by  tendering 
back  the  mortgage  he  received  of  the  pre- 
viously incumbered  Calilomla  land,  to  en- 
title himself  to  maintain  this  form  of  ac- 
tion^  Mallory  v.  l^eacb,  35  Vt.  156;  Kelly 
V.  Fember,  Id.  18K.  On  the  allegations, 
that  mortgagee,  subsequently  given,  was 
not  the  inducing  consideration  for  the 
plaiutift's  indorsement,  but  the  represen- 
tations tbat  thedefendant  owned  the  rail- 
road stock  and  horses,  and  owned  the 
land  free  from  incumbrance,  and  would 
give  the  plaintiff  security  upon  all  otthem. 
Betention  of  the  slight  security,  if  any,  he 
thereby  obtained  would  not  waive  the 
tort.  The  plaintiff,  by  tendering  back 
the  mortgage,  upon  learning  tbe  falsity  of 
the  defendant's  representations,  could  not 
have  relieved  himself  from  his  liability  as 
indorser  upon  the  defendant's  note  to  the 
bank.  Besciseion  is  required  only  in  cases 
in  which  it  would  place  the  parties  ia 
statu  quo. 

But  it  is  further  contended  that  the  de- 
fendant's false  representations  were  of  his 
own  pecuniary  resources,  and  that  an  ac- 
tion lor  deceit  does  not  lie  for  such  misrep- 
resentations: and  he  cites  in  support  ot 
this  proposition  Fisher  v.  Brown,  1  Ty- 
ler, 387;  Williams  v.  Hicks,  2  Vt.  8«:  D>er 
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▼.  TUtou,  23  Vt.  818;  Snow  v.  Woodbum, 
27  Vt.  415;  and  Beet  v.  Smith,  64  Vt.  617. 
FiBber  t.  Bruwn  was  heard  on  demnrrer 
to  the  declaration.  The  declaration  al- 
lesred  that  the  defendant  purchased  of  the 
plaintiff  a  horse  on  credit,  and  eave  hla 
note  therefor  on  time,  by  falsely  represent- 
InK  that  he  owned  a  farm  In  an  adjoining 
town,  and  had  a  debt  due  him  there. 
The  suit  was  brought  before  the  note  fell 
dne.  The  declaration  contained  no  alle- 
gation of  apecial  damage.  The  court 
held  the  declaration  Insofflcient  on  three 
grounds:  (1)  When  a  man  seeks  to  ob- 
tain credit  for  a  chattel,  and  boasts  hla 
ability  to  pay,  the  vendor  should  exer- 
cise discretion  and  vigilance,  and  make  In- 
quiry, and  not  rely  solely  upon  the  repre- 
sentations of  the  purchaser  as  to  his  pe- 
cuniary responsibility;  (2)  that  there  was 
no  allegation  of  special  damage  arising 
from  the  mUrepresentatlons ;  (8)  where 
the  credit  is  a  part  of  the  contract,  it  is  so 
material  a  part  of  it  that,  if  the  action  be 
brought  within  the  time  limited  for  credit, 
it  cannot  legally  be  supported,  unless  it 
was  not  a  boaa  Sde  purchase  at  the  time 
by  the  vendee.  WiUlams  v.  Hicks  was  an 
action  upon  a  promissory  note  given  for 
a  patent-right  for  the  manufacture  and 
sale  of  saddles.  The  misrepresentations 
relied  upon  in  defense  related  to  what  the 
Tondnr  claimed  to  have  been  offered  for 
the  right  to  manufacture  and  sell  In  cer- 
tain counties,  and  that  he  had  a  uniform 
price  tor  a  license  to  manufacture  saddles 
in  New  Hampshire.  It  did  not  appear 
that  the  note  was  given  tor  the  right  to 
manufacture  and  sell  in  the  counties 
named.  It  was  held  that  these  represen- 
tations, If  false,  did  not  show  a  defense  to 
the  note;  that  they  did  not  show  that  the 
defendant  suffered  any  damage,  nor  did 
be  say  that  they  induced  the  purchase.  It 
Is  intimated  that  they  did  not  extend  be- 
yond the  right  of  a  vendor  to  recommend 
hla  property,  and  should  not  be  relied 
upon  by  the  purchaser.  In  Dyer  v.  Tilton 
the  defendant  obtained  credit  of  the  plain- 
tilt  by  falsely  representing  that  he  possessed 
two  bank-bills,  one  for  flUO  and  the  other 
for  f20,  and  that  a  certain  person  owed 
taim.  Before  bringing  his  action  for  fraud, 
the  plaintiff  had  recovered  on  the  con- 
tract, but  tailed  to  collect  his  Judgment. 
The  court  held  that  the  action  was  of 
novel  impression;  that  the  testimony 
showed  nothing  more  than  the  ordinary 
evasions  to  which  men  always  do  and 
may  be  .exx>ected  to  resort,  when  reluct- 
ant to  disclose  the  state  of  their  proper- 
ty; and  that  the  plaintiff  had  elected  to 
treat  the  matter  as  one  of  contract.  This 
case  is  criticised  in  Poor  v.  Woodbum.  25 
Vt.  234.  It  is  there  said  that  the  case  of 
Dyer  v.  Tilton  was  effectually  concluded 
as  one  of  contract  by  the  Judgment. 
Judge  Isaac  F.  Rkdfiei.d.  speaking  tor  the 
court,  says:  "In  reganl  to  fraud,  the 
question  must  be  determined  a  good  deal 
npon  the  cases.  There  is  doubtless  a  con- 
siderable difference  between  fraudulent 
representations  in  regard  to  the  extent  of 
one's  property  in  the  general  and  in  the 
detail.  In  oue  case  you  have  the  means 
of  forming  your  own  opinion,  and  in  the 
other  you  trust  altogether  to   the  esti- 


mate of  one's  own  resources,  which  is  pro- 
verbially a  very  poor  reliance.  But  bow 
far  a  man  is  Justified  in  asserting  clear 
falsehoods,  even  upon  matters  resting  in 
opinion,  may  be  questionable.  One  may 
as  surely  perpetrate  fraud  In  the  one  as  in 
the  other  mode  of  misrepresentation." 
Snow  V.  Woodbum  is  an  action  for  fraud 
predicated  upon  n  representation,  by  a 
person  asking  for  credit,  that  he  is  safe  to 
be  trusted  and  given  credit  to.  It  was 
held  that  such  representation  should  be 
regarded  as  merely  a  matter  of  opinion, 
and  should  not  be  relied  upon  as  matter  of 
tact.  But  Judge  Bennett  Is  careful  to 
say:  " Fan  [the  purchaser]  did  not  make 
any  false  representation  as  to  any  item  of 
property  which  he  possessed,  but  simply 
that  he  was  safe  to  be  trusted  and  given 
credit  to."  In  Best  v.  Smith  the  defendant 
obtained  credit  of  the  plaintiffs  on  his 
promises  to  reimburse  them  from  the 
avails  of  the  road  which  be  was  under  a 
contract  to  furnish  to  the  railroad  com- 
pany, and  on  his  promise  to  assign  the 
pay  comine  from  his  future  performance 
of  the  contract  to  the  plaintiffs.  It  is  held 
that  the  duties  and  obligations  of  the  de- 
fendant rested  altogether  in  promise; 
that  there  was  no  representation  of  the 
defendant  that  he  had  property  in  posses- 
sion; but  that  he  had  a  contract  which, 
it  performed,  would,  be  of  value.  From 
this  review  of  the  authorities  cited  by  the 
defendant,  it  will  be  seen  that  only  in 
Fisher  v.  Brown  and  Dyer  v.  Tilton  were 
there  any  false  representations  of  proper- 
ty In  possession.  The  latter  is  criticised 
subsequently,  and  made  to  rest  upon  be- 
ing concluded  by  the  Judgment  as  resting 
in  contract.  The  first  had  other  sufficient 
grounds  upon  which  to  rest.  So  far  as 
they  held  that  false  representations  of 
property  in  posseoeion  causing  damage, 
made  by  a  purchaser  to  obtain  credit,  are 
not  actionable,  they  must  be  considered, 
not  only  in  the  light  of  the  criticism  of 
one,  by  Judge  Isaac  F.  Rkdfield,  already 
alluded  to,  but  In  the  light  of  other  cases 
upon  the  same  subject.  In  Hodgeden 
V.  Hubbard,  18  Vt.  504,  the  plalntilf  por- 
cbased  a  stove  on  credit,  falsely  repre- 
senting that  he  owned  a  farm  in  Cabot 
and  considorable  stock  upon  it ;  that  he 
owned  the  team  he  had  with  blm,and  car- 
ried on  A  large  business  manufacturing 
butter  firkins,  and  gave  bis  note  for  it  on 
six  months'  time.  The  purchase  was  at 
MontpeIler,trom  a  clerk.  The  clerk,  learn- 
ing that  the  plaintiff  was  pecuniarily  irre- 
sponsible, and  that  his  representations  of 
property  in  possession  were  false,  pursued 
blm,  and  forcibly  retook  the  stove.  The 
action  was  trespass  for  assault  and  for 
taking  and  carrying  away  the  stove.  The 
representations  having  been  found  know- 
ingly to  be  false,  and  to  bave  induced  the 
purchase  and  credit,  it  was  held  that  no 
property  In  the  stove  vested  in  the  plain- 
tiff, and  that  the  defendant  might,  lawful- 
ly, forcibly  retake  it.  To  much  the  same 
legal  effect  are  Fltxsimmons  v.  Joslin,  21 
Vt.  129,  and  Charaberlin  v.  Fuller,  Bl>  Vt.  247, 
9  Atl.  Rep.  832.  These  cases  hold  that 
when  a  person  asking  for  credit  obtains 
it  by  making  false  representations  in  re- 
gard to  property  in  bis  poseession  and 
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Dwnerahip,  which  are  relied  ddod,  and  In- 
duce the  credit,  bedoes  not,  because  ut  the 
trand.  obtain  title  to  the  propefrty  pur- 
sbased  on  credit.  In  other  words,  they, 
in  eflect.hold  that  byaucb  representations 
the  purchaser  commits  an  actionable 
fraud.  The  vendor  may  elect  to  waive 
the  fraad,  and  hold  the  purchaser  on  his 
contract,  and  generally  does  so  if  he  does 
not  rescind  the  contract  as  soon  as  he  is 
made  aware  of  the  falsity  of  the  represen- 
tations, or  of  the  trand. 

We  thinlc  the  vases  last  cited  mast  be 
held  to  have  so  far  modified  and  overruled 
the  apparent  holdings  in  Fisher  v.  Brown 
and  Dyer  v.  Tllton,  that  a  person  pur- 
chaslnKiipon  credit  does  not  commit  an 
actionable  fraud  when  he  induces  the  pur- 
chase by  false  representations  in  regard  to 
his  property  in  possession.  Such  repre- 
sentations are  not  expressions  of  opinion 
or  estimates  of  one's  ability  to  pay,  but 
statementH  of  facts  in  regard  to  bis  prop- 
erty in  detail,  on  w  hich  the  vendor  has 
the  right  to  rely,  and  form  his  own  opin- 
ion or  estimate  of  the  purehaser's  right  to 
credit.  AH  these  cases  apparently  rest 
upon  the  leading  case  of  Pasley  t.  Free- 
man, 8  Term.  B.  57,  decided  in  1789.  In 
that  case  the  defendant,  knowingly,  false- 
ly represented  that  tbe  proposed  par- 
chaser  on  credit  was  a  man  of  good  credit. 
Such  representations,  relied  upon,  were 
vigorously  contended  not  to  be  fraudu- 
lent; that  the  malcer  gained  nothing  by 
making  them.  Bclleb,  J.,  replying  to 
this  contention,  says:  "But  let  us  see 
what  is  contended  tor.  It  is  nothing  less 
than  that  a  man  may  assert  that  which 
he  Icnows  to  be  false,  and  thereby  do  an 
everlasting  injury  to  his  neighbor,  and 
yet  not  lie  answerable  tor  it.  This  is  as 
repugnant  to  law  as  It  is  to  morality." 
And  Lord  Kenyon,  C.  J.,  says:  "AH  laws 
stand  on  the  best  add  broadest  basis 
which  go  to  enforce  moral  and  social  du- 
ties." The  repugnancy  to  law  and  moral- 
ity is  not  any  the  less  when  tbe  proposed 
purehaser  knowingly  resorts  to  false  rep- 
resentations of  facts  in  regard  to  hlmselt 
to  acquire  property  upon  credit.  The 
proposed  purchaser  on  credit  may  recom- 
mend himself  as  a  man  of  credit;  may 
overestimate  the  value  of  his  property  in 
possession  without  legal  liablHty.  These 
statements  rest  largely  in  opinion,  and 
are  so  underetood  between  the  parties. 
His  credit  often  depends  as  much  upon  his 
habits  of  frugality  and  industry,  upon  his 
good  health  and  unwavering  integrity, 
as  upon  bis  possession  of  property.  He 
is  expected  to  place  a  high  estimate  upon 
the  value  of  his  property.  The  vendor  of 
a  boree  may  overvalue  It.  The  proposed 
purehaser  exx>ects  he  will.  This  is  a  mat- 
ter of  judgment,  and  the  purchaser  relies 
upon  his  own.  On  representations  of 
mattera  of  judgment  and  opinion,  each 
party  forms  and  relies  upon  his  own. 
But  when  the  vendor  or  purehaser  calls 
upon  tbe  other  for  a  statement  of  facts, 
be  is  entitled  to  have  them  given  as  the 
party  honestly  believes  them  to  exist; 
and  if  he  knowingly  makes  a  f alse  sta  te- 
ment  of  tacts  to  secure  a'  sale  or  purchase, 
and  thereby  secures  it  to  the  damage  of 
tbe   otber  party  to  the  transaction,  he 


not  only  disregards  his  moral  and  social 
duties,  but  commits  an  actionable  trand, 
which  the  law  wiU  redress.  The  judgment 
is  affirmed,  and  cause  remanded. 


Smith  v.  Dana. 
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{Supreme  Court  of  Vermont.    Wasbington. 

Aug.  aa,  1891.) 

FATmNT  ov  Fink-  Rbliabb  or  JusomH*— Falsi 
IXPBiaoiiiiBira. 
Aoto  Vt  1880,  No.  51,  provides  that  fines 
and  penalties  shall,  it  the  prosecution  la  tried  be- 
fore a  justice,  be  paid  to  the  town  treaaurer. 
R.  L.  S  1670,  proTidea  that  an  appeal  by  the  re- 
apondent  in  a  criminal  cause  from  the  judgment 
of  a  j  ustice  suspend  s  the  j  udgment ;  and,  if  neither 
the  prosecuting  officer  nor  the  respondent  enters 
the  case  in  the  court,  the  justice,  titer  the  ad- 
jonmment  of  the  court  to  which  the  appeal  is 
taken,  may  carry  his  judgment  Into  effect  Sec- 
tion 1678  provides  that  the  respondent  in  a  crim- 
inal cause  appealed  from  the  deolslon  of  a  jns- 
tioe  may,  where  the  sentence  la  for  fine  and  costs 
only,  pay  the  same  to  the  justioe  at  any  time  less 
than  12  days  before  the  session  of  the  court  to 
which  the  cause  Is  appealed.  Meld  that  wbere, 
in  a  prosecation  for  assault,  brought  by  a  grand 
juror  of  a  town  before  a  justice,  respondent  ap- 
peals from  the  Judgment,  but  the  appeal  is  not 
entered,  the  settlement  by  respondent  with  an- 
other graud  juror  and  the  selectmen  of  the  town, 
and  notloe  thereof  to  the  justice,  do  not  satisfy 
the  judgment;  and  an  action  tor  false  Imprison- 
ment win  not  lie  against  the  justioe  for  commit- 
ting respondent  to  jail  in  default  of  the  payment 
of  the  fine  within  the  preaorihed  time. 

Exceptions  from  Washington  county 
court;  MoNSON,  Judge. 

Trespass  tor  false  Imprisonment  by  Hes* 
ekiah  S.  Smith  against  S.  J.  Dana.  De> 
murrer  to  plaintiff's  replication  sustained. 
Plaintiff  excepts.    Affirmed. 

Wliiff  &  Fay,  for  plaintiff.  DilUagbam  Jt 
Huae,  for  defendant. 

Roas,  C.  J.  The  only  contention  raised 
by  tbe  demurrer  to  tbe  replication  is 
whether,  under  the  clreumstances  therein 
set  forth,  tbe  selectmen  and  grand  Juror 
of  tbe  town  of  Fayston,  In  behalf  of  that 
town,  had  authority  to  settle  tbe  suit 
State  against  tbe  plaintiff.  This  action 
Is  trespass  for  assault  and  battery  and 
false  imprisonment.  Tbe  plea  sets  up  In 
bar  of  tbe  action  that  tbe  d^ndant  was 
at  the  time  of  the  supposed  trespass  a  jus- 
tice of  the  peace  tor  the  county  of  Washing* 
ton ;  that  a  complaint  was  preferred  to 
biro  against  the  plaintiff  tor  an  assault  by 
A.  D.  Bragg,  grand  Juror  tor  the  town  of 
Fayston;  that  thereupon  he  Issued  a  war- 
rant, in  which  the  plaintiff  was  brought 
before  him  to  answer  the  complaint;  that 
the  plaintiff  pleaded  guUty  to  the  com- 
plaint, and  the  defendant  duly  adjudged 
him  guHty,  and  imposed  a  proper  fine  and 
costs,  payable  to  the  treasurer  of  the  town 
of  Fayston ;  and  that  thereupon  tbe  plain- 
tiff appealed  tbecause  to  tbe  county  court; 
that  the  plaintitf  did  not  enter  the  appeal, 
nor  did  the  state ;  and  after  the  close  of 
thatterm  of  thecoonty  court  the  defendant 
issued  a  proper  warrant  to  carry  the  sen- 
tence against  the  plaintiff  Into  execution ; 
and  that  the  execution  of  this  warrant 
occasioned  the  only  trespasses  complained 
of.  Tbe  plalutift,  by  his  replication,  claims 
that  tbe  facts  set  np  in  tbe  plea  are  not  a 
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bar  to  hia  rlsbt  of  action,  becaaae  he  says 
that  before  the  close  of  the  term  of  the 
county  court  In  which  bis  appeal  should 
hare  been  entered  he  settled  said  cause 
with  the  selectmen  of  the  town  otFayston, 
and  with  C.  D.  BUlinss,  grand  Juror  of  the 
town,  who  professed  to  act  for  the  town, 
and  that  he  gave  the  defendant  notice 
thereof.  The  demurrer  admits  the  settle- 
ment nnd  notice.  The  contention  is 
whether  the  selectmen  and  this  other, 
town  grand  inror,  had  legal  authority  to 
settle  the  cause  pending  the  appeal.  The 
appeal  suspended,  but  did  not  vacate,  the 
Judgment  and  sentence  against  the  plain- 
tiff.  It  only  suspended  it  until  the  expira- 
tion of  the  term  of  the  county  court  to 
■which  the  appeal  was  taken.  R.  L.  §1676, 
Acts  1886,  Nob.  60,  61.  If  the  plaintiff  did 
not  wish  to  enter  bis  appeal  he  could, 
at  any  time  up  to  12  days  before  the 
term  of  court,  to  which  the  appeal  was 
taken,  settle  tlie  case  by  paying  to  the  jus- 
tice of  the  peace  who  rendered  the  judg- 
ment and  imposed  the  sentence  the  fine 
and  costs,  with  interest.  B.  L.  {  1678.  If 
the  appeal  was  not  entered,  nor  the  case 
settled,  after  the  close  of  the  term  of  court 
to  which  the  appeal  was  taken,  it  was  the 
duty  of  the  defendant  to  issue  his  warrant 
to  carry  the  sentence  into  execution.  B. 
L.  §  1676.  When  the  fine  and  costs  are 
paid  12  days  before  court,  or  collected  on 
the  warrant,  it  is  the  duty  of  the  justice 
who  impuBe<l  the  sentence  to  pay  it  over 
tu  the.  proper  treasurer.  The  statute 
points  out  a  way  In  which  the  settlement 
can  be  made,  and  the  money  collected  find 
Its  way  Into  the  proper  treasury.  While 
the  selectmen  have  large  powers.  In  gen- 
eral, in  the  Qaanagement  of  the  affairs  of 
the  town,  the  financial  affairs  of  the  town, 
such  as  receiving,  receipting  for,  and  pay- 
ing out  money,  are  devolved  upon  its 
treasurer.  They  cannot  receive  money 
collected  on  a  judgment  in  favor  of  the 
town,  and  discharge  the  officer  making  the 
collection.  Middlebury  v.  Rood,  7  Vt.  125; 
Cabot  v.Britt,  86  Vt.  349.  In  Cabot  v.  Britt, 
Chief  Justice  Poland  well  says,  speak- 
ing of  Middleburj' V.  Rood:  "There  was 
nothing  to  be  settled  or  compromised  by 
anybody:  no  duty,  on  one  side,  but  to 
pay,  and,  on  the  other,  to  receive,  the 
money;  and  the  proper  officer  for  that 
purpose  was  the  treasurer,  and  not  the 
selectmen."  This  is  applicable  to  the  sit- 
uation when  the  attempted  settlement 
was  made.  The  judgment  and  sentence 
were  still  in  force  until  the  appeal  was  act- 
ually entered.  This  was  nut  done.  The 
only  duty  on  the  plaintiff  was  to  pay  to 
the  defendant,  and  for  the  defendant  to 
pay  to  the  treasurer  of  the  town.  The  se- 
lectmen had  no  duty  or  authority  over 
the  matter,  and  the  settlement,  so  far  us 
made  by  them,  had  no  validity.  But  the 
plaintiff  contends  that  the  town  grand 
juror  might  effect  such  a  settlement.  He 
relies  upon  what  was  said  in  Burton  v. 
Norwich,  84  Vt.  845,  about  a  town  grand 
juror  having  the  right  to  enter  a  nolle 
prosequi  in  a  case  he  had  commenced  to 
prosecute.  If  justlro  to  the  accused  or  the 
interest  of  the  public  require  it.  But  this 
case  was  not  before  a  court  where  such  an 
entry  could  be  made.    When  the  case  is 


pending  in  court,  whether  the  prosecuting 
officer  shall  be  allowed  to  enter  a  nolle 
prosequi  Is  In  the  discretion  of  the  court. 
Whart.  Crim.  Law,  513,  514;  Com.  t.  Tuck, 
20  Pick.  356;  Com.  v.  Briggs,  7  Pick.  17». 
But  it  cannot  be  held  that  one  prosecut- 
ing officer,  where  there  are  several  having 
the  same  power,  can  interfere  with  cases 
which  are  being  prosecuted  by  another 
like  officer.  Such  holding  would  throw 
criminal  prosecutions  for  minor  offenses  in- 
to the  greatest  uncertainty  and  confusion. 
This  prosecution,  if  still  pending,  would 
have  been  in  the  control  of  Grand  Juror 
A.  D.  Bragg,  and  Town  Orand  Juror  C. 
D.  Billings  could  have  exercised  no  control 
over  it.  But  it  was  not  pending.  The 
plalntiS  and  the  state  had  the  right  to 
have  had  it  pending  in  the  county  court 
by  entering  the  appeal.  Neither  did  so. 
The  judgment  and  sentence  against  the 
plain  tlH  was  perfected.  Nothing  remained 
but  to  carry  it  into  executiod  by  the  prop* 
er  warrant  from  the  defendant.  The  repU- 
catlon  is  no  legal  answer  to  the  plea. 
Judgment  affirmed,  and  cause  remanded. 


~~"  (O  vt  391) 

JoNKB  V.  Knappbn  et  al. 

{Sviprtme  Gaunt  of  Vemwnt.    Addison.    July 
28,  1891.) 

Patmext  o»  Lsoaoixs  —  Elbotion  bt  Widow— 
cokstrdctiok  0»  wlll. — costs  on  appeai. 

1.  Where  a  will  provides  that  the  te«tator's 
wife  shall  have  certain  money,  and  the  remain- 
der of  the  estate  shall  be  held  in  tmst  by  the 
administrator,  the  Income  to  be  paid  to  the  wife 
during  her  lite,  at  her  decease  certain  legacies 
to  be  paid,  and  the  residue  to  go  to  the  next  of 
kin,  the  fact  that  the  wife  elects  to  take  under 
the  statute  instead  of  ander  the  will  does  not  ac- 
oelemte  the  time  of  payment  of  the  legacies,  and 
they  cannot  be  paid  until  aftor  the  decease  of 
the  widow. 

2.  In  such  case,  at  the  death  of  the  testator 
the  next  of  kin  took  a  vested  interest  in  the  es- 
tate, to  be  enjoyed  at  the  death  of  the  life  taker. 

8.  Where,  in  a  proceeding  by  an  adminis- 
trator to  obtain  a  construction  of  a  will,  an  ap- 
peal is  taken  from  a  decree  of  a  probate  coort 
to  a  county  court,  and  the  oase  comes  to  the  su- 
preme coort  on  exceptions  from  the  oonnty 
court,  attorney's  fees  cannot  be  allowed  to  the 
devisees  and  appellants  out  of  the  funds  of  the 
estate,  under  R.  L.  Vt.  i  2280,  which  provides 
that  the  supreme  oonrt  may  tax  costs  for  either 
party  when  justice  requires  it. 

Exceptions  from  Addison  county  court; 
Start,  Judge. 

Proceeding  to  construe  a  will,  by  Hor- 
ton  W.  Jones,  administrator  of  Loyal  G. 
Remele,  against  A.  A.  Knappen  and  oth- 
ers. Defendants  except  to  the  decree.  De- 
cree affirmed. 

The  following  was  the  will  pf  the  testa- 
tor, omitting  the  specific  legacies  to  per- 
sons other  than  his  wife:  "Mrat.  I  give, 
devise,  and  bequeath  to  my  wife.  Alma 
Romele,  the  sum  of  one  thousand  doUan, 
and  direct  that  my  administrator,  in  ad- 
dition thereto,  pay  to  her  and  for  her  ben- 
efit the  use  and  income  of  all  my  estate  as 
long  as  she  shall  live.  At  her  decease  I 
give,  devise,  and  bequeath  all  my  estate 
that  maybe  remaining  as  follows,  namely: 
*  *  *  And  the  rest,  residue,  and  remain- 
der of  my  estate  I  give,  devise,  and  be- 
queath to  the  next  of  kin  of  myself  and 
my  wife,  one-half  to  the  next  of  kin  ol 
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myself,  to  be  dlstribnted  according  to  the 
law  of  Intestate  estates,  and  the  other 
haV  of  said  residue  to  the  next  of  kin  of 
my  wife,  Alma,  as  If  it  was  her  estate,  to 
be  distributed  according  to  the  law  of  in- 
testate estates. "  The  decree  of  the  coun- 
ty court  was  as  follows:  "(1)  Tbattbe 
said  legacy  of  five  hundred  dollars  to  said 
Hiram  Alden  lapsed  by  his  decease  before 
thetestator.  (2)  That  all  thelegaciesgiven 
by  said  will,  as  well  the  pecuniary  as  the 
residuary  legacies,  excepting  only  said 
legacy  to  Hiram  Alden  and  the  legacies 
{[Iren  to  said  widow,  vested  in  said  lega- 
tees respectively  at  the  decease  of  the  tes- 
tator, but  that  the  enjoyment  of  the  same 
Is  postponed  to  the  time  of  the  decease  of 
said  widow.  (3)  That  the  period  of  en- 
joyment of  said  legacies  is  in  no  case  ac- 
celerated by  the  election  of  said  widow  de- 
clining to  accept  the  provisions  made  for 
her  in  and  by  said  will,  but  that  the  time 
of  enjoyment  ot  each  and  all  of  said  lega- 
cies, as  well  residuary  as  pecuniary,  re- 
mains the  same  as  if  said  widow  had  tak- 
en the  provisions  made  for  her  in  and  by 
said  will.  And  it  is  hereby,  pro  forma 
.and  without  hearing,  decreed  that  said 
iBdministrator  be,  and  he  is  hereby,  direct- 
Ad  by  this  court  to  hold  the  said  portion 
•of  said  estate  so  in  his  hands  remaining, 
—that  is  to  say,  said  sum  of  8,399  dollars 
.and  73  cents,— until  such  time  as  said 
-widow  shall  decease,  and  in  the  mean 
-time  to  keep  the  same  invested  in  sale  and 
productive  securities,  and  to  receive,  re- 
ialn.  and  reinvest  the  Income  thereof;  and 
upon  the  decease  ot  said  Alma  Bemele, 
widow,  as  aforesaid,  to  turn  such  securi- 
ties into  cash,  and  out  of  the  same  to  pay 
all  the  said  peci/niary  legacies,  (not  in- 
cluding said  legacy  to  said  Hiram  Alden, 
nor  said  legacy  to  said  widow,  Alma 
Bemele,)  with  Interest  from  the  decease  of 
paid  Alma,  and  to  distribute  and  pay  out 
tbe  residue  thereof,  lees  administration  ex- 
penses, to  said  residuary  legatees,  in  the 
shares  and  proportions  following,  that 
is  to  say:  •  •  •  and  the  reversion  of 
4he  widow's  dower  is  reserved  for  further 

ISpewart  A  Wilds,  for  plaintiff.  BUsa  & 
Royee,  lor  defendants. 

Bobs,  C.  J.  Hiram  Alden  died  before  the 
testator.  The  legacy  was  to  him  alone, 
and  Bot  to  blm  or  his  heirs.  It  lapsed  by 
bis  decease  antedating  the  testator's.  It 
is  not  otherwise  contended.  Cureton  v. 
Massey,  94  Amer.  Dec.  162,  and  note. 

2.  The  testator,  in  addition  to  a  specific 
devise  to  his  wife,  gave  her  the  use  and 
income  of  his  estat«  during  her  natural 
life.  He  then  proceeds :  "  At  her  decease 
I  give,  devise,  and  bequeath  all  ray  estate 
that  may  be  remaining  as  follows. "  He 
then  gives  certain  sums  to  Individual  leg- 
atees, and  the  residue  to  the  next  of  kin 
of  himself  and  of  his  wife,  to  be  divided 
one-halt  to  the  nest  ot  kin  of  each.  The 
next  of  kin  of  eacb  were  tuscertainable  at 
the  decease  of  the  testator.  The  conten- 
tion is  whether  the  estate  vested  at  the 
deatb  of  the  testator  or  at  the  decease 
of  the  taker  for  life.  The  language  used 
is  as  consistent  with  an  intention  to  post- 
pone the  enjoyment  only  as  to  postpone 


the  vesting  of  the  remainder.  Unless  the 
language  ot  the  testator,  when  applied  to 
the  circumstances  of  the  case,  clearly  indi- 
cates a  contrary  intention,  the  law  favors 
the  vesting  ot  remainders  on  the  death  of 
the  testator,  wlien  the  will  becomes  oper- 
ative. Such  is  presumed  to  be  the  testa- 
tor's intention  unless  the  contrarr  ap- 
pears. In  re  Tucker's  Will,  (Vt.)  21  Ati. 
Rep.  272;  Nodine  v.  Greenfield.  4  Lawy. 
Ed.  N.  Y.  Ch.  E.  267,  and  note;  De  Peyster 
V.  Clendlning,  Id.  434,  and  note.  If  the 
language  of  the  will  Imports  a  present  be- 
quest of  property  to  be  disturbed  at  a 
period  subsequent  to  the  deatb  of  testa- 
tor, the  persons  in  usse  at  the  time  of  his 
death  will  as  a  rule  take  a  vested  Interest. 
Collins  V.  Collins,  5  Lawy.  Ed.  H.  T.  Ch. 
K.  623,  and  note.  So  where  tbo  tteneflt 
of  a  legacy  Is  given  for  life  to  one,  and, 
after  his  decease,  to  another,  th?  interest 
of  the  second  legatee  is  generally  vested, 
and  passes  to  the  heirs  of  the  second  leg- 
atee, though  be  die  during  the  existence 
of  the  life  oif  the  first  taker.  Barker  v. 
Woods,  7  Lawy.  Ed.  N.  Y.  Ch.  B.  265, 
and  note.  We  think  the  language  used 
by  the  testator  was  intended  only  to 
postpone  the  enjoyment  of  the  estate,  the 
life-use  of  which  was  glveu  to  his  wife; 
and  that  the  legatees,  including  tbenext 
of  kin,  took  a  rested  interest  in  the  estate, 
if  the  estate  was  sufficiently  large  to  reach 
the  next  of  kin,  under  the  clause  disposing 
of  tlie  residue. 

3.  The  widow  'waived  the  provisfOnB  of 
the  will,  and  took  the  share  of  the-estate 
allowed  by  law.  The  contention  is 
whether  this  waiver  accelerated  the  time 
when  the  special  legatees  and  next  of  kin 
are  to  come  into  the  enjoyment  of  the  re- 
spective proportions  of  the  estate.  Gen- 
erally the  ternaioation  of  the  life-estate  be- 
fore the  decease  of  the  life-tenan  t  lets  the 
reversioner  into  immediate  enjoyment  of 
the  estate.  When  the  widow  walTes  the 
provisions  of  the  will,  and  takes  under 
the  law,  such  action  usually  dtminlshes 
the  amount  ot  the  estate  available  for  the 
other  legatees  or  devisees  prorata,  and 
it  is  equitable  that  they  should  comeearller 
into  the  enjoyment  of  their  diminished 
legacies  to  compensate  them  lor  the  dimi- 
nution caused  by.  such  action.  Such 
wiiver  blots  out  all  the  provision?  of  the 
-will  for  the  widow,  and  leaves  the  remain- 
ing provisions  of  the  will  in  force,  to  be  ac- 
commodated equitably  to  the  state  of  the 
testator's  property  as  left  by  such  action. 
The  testator  in  the  present  case  left 
about  916,000  in  property.  He  gave  bis 
wifefl,00u  of  this,  and  the  use  and  income 
of  all  of  bis  estate  during  life.  In  spei-Iflc 
pecuniary  legacies  to  bo  paid  at  her  de- 
cease be  disposes  of  f7,50O  of  the  estate  of 
which  she  was  given  the  use  for  life,  and 
the  residue  he  gave  to  be  divided  half  and  . 
halt  between  his  next  of  kin  and  her  next 
of  kin.  The  action  of  the  widow  in  waiv- 
ing the  provisions  of  the  will  and  taking 
what  the  law  allows  operated  to  diminish 
largely  the  residue  of  the  estate  given  to 
the  next  ot  kin  ot  the  testator  and  of  his 
wife,  if  distribution  is  to  be  made  at  once. 
There  is  enough  of  the  estate  remaining 
to  pay  the  specific  pecuniary  legacies  in 
full.    But  these  legatees  will  receive  Just 


Digitized  by 


Google 


e82 


ATLANTIC  B£POBTEB,TOL.  22. 


(Vt. 


what  the  testator  set  apart  fur  them  If  the 
payment  of  tbeir  legacies  Is  pootpuned  un- 
til the  decease  of  the  widow.  Such  post- 
ponement would  to  some  extent,  and  per- 
haps wholly,  compensate  the  next  of  kin 
for  the  diminution  caused  by  the  action 
of  the  widow  of  that  part  of  the  estate 
given  by  the  testator  to  them.  I  have 
found  very  few  decided  cases  where  the 
action  of  the  widow  has  affected  the  rela- 
tive rights  of  the  specific  and  residuary 
legatees  as  it  does  in  the  case.  It  is  the 
first  time  this  precise  question  has  been 
considered  by  this  court.  Firth  v.  Denny, 
2  Allen^468,  presented  this  Identical  ques- 
tion. Without  any  discussion  of  the  ques- 
tion of  acceleration  of  payment  of  specific 
pecuniary  legacies,  it  was  held  that  the 
estate  should  be  held  to  accumulate  for 
the  benefit  of  the  residuary  legatees  until 
the  decease  of  the  widow.  This  question 
Is  raised  and  decided  in  Re  Ferguson's 
Estate,  (Snp.  Ct.  Pa.)  20  Atl.  Rep.  945.  It 
Istherebeid  that  the  election  of  the  widow 
to  take  under  the  law  was  equivalent  to 
ber  death,  and  that  what  remained  of  the 
estate  after  the  widow  tools  what  the  law 
allowed  should  be  distributed  at  once,  aJ- 
thougb  such  holding  operated  wholly  to 
disappoint  the  residuary  legatee.  The 
court  rests  this  decision  largely  upon 
Coover's  Appeal, 74  Pa.  St.  148.  An  exam- 
ination of  that  case  shows  that  it  did  not 
present  the  Identical  contention  under 
consideration.  The  testator  gave  his 
wife  a  life-estate,  and  the  remainder  he 
divided  Into  10  equal  shares,  and  gave 
each  share  to  a  particular  individual  or 
her  lawful  Issue,  with  a  further  provision 
for  Its  distribution  in  case  the  Individual 
died  without  issue.  It  did  not  present  the 
question  of  the  effect  of  such  election, 
when  it  operated  to  diminish  the  portion 
given  to  one  class  of  legatees  only.  In 
Sandoe's  Appeal,  65  Pa.  St.  814,  the  elec- 
tion of  the  widow  operated  to  affect  some 
of  the  specific  legatees  unequally.  The 
court  state  this  to  he  the  rule  In  such  a 
case:  "The  rule  In  equity  treats  the  sub- 
stituted devises  and  'bequests  to  the  wife 
as  a  trust  in  her  for  the  benefit  of  the  dis- 
appointed claimants,  to  the  amount  of 
their  Interest  therein ;  and  the  court  will 
assume  Jurisdiction  to  sequester  the  bene- 
fit Intended  for  the  refusing  wife,  in  order 
to  secure  compensation  In  those  whom 
ber  election  disappoints. "  Woer.  Adm'n, 
119,  says,  on  this  subject:  "The  rejection 
by  the  widow  of  the  provisions  made  for 
her  by  will  generally  results  in  the  diminu- 
tion or  contravention  of  devises  and  lega- 
cies to  other  parties.  The  rule  in  such 
case  Is  tbat  the  devise  or  legacy  whlcl\  the 
widow  rejects  is  to  be  applied  In  compen- 
sation of  those  whom  her  election  disap- 
points." To  the  same  effect  Is  Wood  v. 
wood,  1  Mctc.  (Ky.)  612,  and  Dean  v. 
Hart,  62  Ala.  30ft.  This  same  result  in 
principle  Is  reached  by  accelerating  the 
enjoyment  of  the  remainder,  when  the  elec- 
tion of  the  widow  only  affects  equally 
those  to  whom  the  remainder  is  given. 
Fox  V.  Rumery,  68  Me.  121 ;  State  v.  Smith, 
16  Lea,  662;  Holderhy  v.  Walker,  8  Jones, 
£q.  46;  Robinson  v.  Harrison,  2  Tenr.  Ch. 
11 ;  Armstrong  v.  Pc^rk,  9  Humph.  195; 
Capron  r.  Capron,  12  Cent.  Rep.  48.    In 


Adams  v.  Gillespie, '2  Jones,  Eq.  245,  the 
facts  appear  to  raise  the  question  raised 
by  the  case  at  bar,  but  the  decision  does 
not  touch  upon  it  further  than  to  hold 
that  the  election  of  the  widow  removed 
her  life-estate  from  the  property,  and  ac- 
celerated the  enjoyment  of  the  next  life 
taker.  The  other  cases  cited  by  the  coun- 
sel for  the  appellant  do  not  bear  specially 
upon  the  point  under  consideration.  The 
controlling,  and,  we  think,  the  more  rea- 
sonable, principle  announced  in  most  of 
these  cases,  is  the  one  expressed  by  Woer- 
ner,  supra,  vis.,  to  use  the  renounced  de- 
vises and  legacies  given  by  the  will  to  the 
widow,  to  compensate,  so  far  as  may  be, 
the  devises  and  legacies  diminished  by 
such  renunciation.  When  the  remainder- 
men are  aOected  pro  rata,  by  such  renunci- 
ation, acceleration  of  the  enjoyment  of 
their  devises  or  legacies,  diminished  pro- 
portionally, will  equitably  compensate 
them,  so  far  as  possible,  for  such  diminu- 
tion. But  in  this  case  acceleration  of  en- 
joyment would  increase  the  specific  pe- 
cuniary legacies,  to  the  detriment  of  the 
residuary  legatees,  whose  shares  only  are 
diminished  by  the  renunciation.  Applying 
the  principle  stated,  the  life-use  of  the 
property  ^ven  by  the  will  to  the  widow, 
and  renounced  by  her,  should  be  used  to 
compensate  the  residuary  legatees,  the 
next  of  kin  of  the  testa  tor  and  of  his  wife. 
This  may  be  accomplished  by  allowing 
that  portion  of  the  estate  not  taken  by 
the  widow  to  accumulate  during  her  nat- 
ural life,  or,  by  the  consent  of  the  parties 
interested,  the  same  result  could  be 
reached  by  reducing  to  their  present 
worth  the  specific  pecuniary  legacies  on 
the  basis  of  the  expectation  of  the  life  of 
the  -widow,  and'distributlng  the  estate  at 
once.  The  latter  could  only  be  done  by 
consent,  but  would  save  the  expense  of 
caring  for  tbat  portion  of  the  estate 
which  is  available  for  the  specific  and  re- 
siduary legatees,  and  a  void  liability  of  loss 
from  keeping  it  Invested.  This  result 
affirms  the  judgment  of  the  county  court. 
We  are  asked  to  make  an  order  that  the 
costs  of  both  parties.  Including  attorney's 
charges,  be  paid  out  of  the  fund.  This  Is, 
in  effect,  a  proceediug  to  obtain  construc- 
tion of  the  will,  and,  if  In  equity,  we 
should  make  such  an  order.  But  thto  Is 
an  appeal  from  the  decree  of  the  probate 
court  to  the  county  court,  coming  to 
his  court  on  exceptions.  The  only  power 
over  costs  in  such  a  case  is  that  given  by 
the  Revised  Laws,  §  22S0.1  Under  this 
section,  by  consent  of  the  appellee,  we 
allow  the  appellant  to  recover  costs  In 
this  court.  Further  than  this  we  do  not 
understand  we  have  power  over  costs  and 
expenses  of  this  litigation.  Judgment  af- 
firmed, with  costs  pro  forma  to  the  appel- 
lant ii)thls  court  ordered  to  be  certified  to 
the  probate  court. 


•R.  L.  Vt  I  2280:  "The  county  court  or  su- 
preme court  may  tax  costs  for  tbe  party  pre- 
vailing; or  wben,  In  tbe  opinion  of  the  coarU 
Justine  requires  it,  it  may  deny  such  costs,  and 
may  tax  costs  for  eitber  party;  and  if  costs  are 
taxed  against  an  executor  or  administrator  tbey 
shall  be  allowed  to  Urn  in  Us  administration 
account " 
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(Sui>reaw  Cvum  of  Vermont.   Washington. 
Aug.  81,  X881.) 

BBIAOB  or  CoMTRACr  —   PLSADINe  Am  Froot— 

Variance— Damaobb. 

1.  Where  defeixdant  agreed  to  proTlde  a  hall 
and  pay  plaintiff  #79.  plaintiff  to  furnish  a  con> 
cert  to  be  given  in  the  hall,  and,  defendant  bar- 
tng  failed  to  provide  the  hall,  plaintiff  sues  him 
for  975  damages  for  saob  failure,  defendant  can- 
not olaim  that  there  was  no  woof  of  loss  except 
In  the  non-payment  of  the  175,  and  that,  there- 
fore, plaintiff  cannot  recover,  not  having  alleged 
the  non-payment  as  a  breach. 

SL  Although  plaintiff  declared  as  ■'0.  H.  H., 
doing  business  under-  the  name  of  the  Redpath 
Lyceum  Bureau, "  and  the  evidence  showed  that 
he  was  doing  business  as  the  "Redpath  Lyoenm 
Bureau,  G.  H.  H.  &  Co.,"  and  the  written  con- 
tract was  made  by  defendant  with  the  "Redpath 
Lyceum  Bureau, "  defendani  cannot  take  advan- 
tage of  the  variance,  where  Q.  H.  H.  was  the  only 
person  Interested,  and  defendant  dealt  with  him 
under  the  name  set  up  In  the  declaration. 

8.  The  fact  that  the  railroads  were  blocked 
by  an  unusually  violent  snow-storm,  and  that 
defendant  thought  that  it  would  be  impossible  for 
the  musicians  to  arrive  in  the  stipulatad  town, 
constitutes  no  defense,  when  the  musician*  act- 
ually arrived  in  time. 

i.  Although  defendant  sent  word  In  the  morn- 
ing preceding  the  evening  on  which  the  concert 
was  to  be  given  that  the  musicians  should  not 
come,  plaintiff  can  recover  for  expenses  subse- 
quently incurred  which  were  required  by  the 
situation  in  whlcdi  the  notice  found  him. 

6.  Under  such  circumstances,  plaintiff  was 
under  no  obligation  to  try  to  lessen  the  damages 
by  seeking  employment  elsewhere. 

6.  In  such  case,  plaintiff  having  incurred  all 
the  expenses  necessary  to  enable  nim  to  fulfill 
the  contract,  the  measure  of  damages  was  the 
oontract  price  of  his  services,  and  he  was  enti- 
tled to  have  a  verdict  for  that  amount  direoted. 

Exceptions  from  Wasblngton  coanty 
court ;  Ross,  Judge. 

Assumpsit  by  George  H.  Hathaway 
against  James  T.  Sabin.  Vordlct  and 
lodgment  For  plaintiff.  Defendant  brings 
exceptions.    Affirmed. 

C.  W.  Porter,  for  plalntitT.  B.  W.  Kemp 
aod  H.  A.  Huae,  tor  defendant. 

Mdnson,  J.  The  plaintiff  declares  as 
'George  H,  Hathaway,  doing  business  un- 
der the  name  of  the  '  Redpath  Lyceum  Bu- 
reau.'" The  proof  Is  that  he  was  doing 
business  nnder  the  style  of  the  "Redpath 
Lyceum  Bureau,  G.  H.  Hathaway  &  Co." 
Bat  the  written  contract  entered  Into  by 
the  defendant  was  with  the  "  Redpath  Ly- 
ceum Bureau. "  So  this  case  Is  not  one 
where  the  misnomer  occasions  a  variance 
between  the  declaration  and  a  written  In- 
strument. The  only  variance  Is  between 
the  plaintiff's  declaration  and  his  testi- 
mony as  to  the  assumed  name  under 
which  he  was  doing  buBln?8s.  But  George 
H.  Hathaway  is  the  only  person  Interest- 
ed in  tbP  claim,  and  the  defendant  dealt 
with  him  under  the  name  setap  in  the  dec- 
laration. As  the  plaintiff  is  given  the 
style  under  which  he  contracted  with  the 
d^endant,  we  see  no  ground  on  which  the 
defendant  can  take  advantage  of  the  fact, 
disclosed  by  the  evidence,  that  in  making 
this  contract  the  plaintiff  did  not  use  the 
whole  of  the  assumed  name  under  which 
his  general  business  was  conducted. 

The  contract  required  the  defendant  to 
foroish  a  hall  for  the  concert,  and  to  pay 
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975  after  the  entertainment.  The  plalntiS 
alleged  readiness  to  perform  on  his  part, 
and  assigned  as  the  breach  tbedefendant's 
failure  to  furnish  a  hall.  The  court  direct- 
ed a  verdict  for  the  plaintiff  for  f76  and  in- 
terest. The  defendant  Insists  that.  Inas- 
much as  the  non-payment  of  the  f^  was 
not  assigned  aa  tne  breach,  and  as  there 
was  no  proof  of  any  loss  except  In  the  non- 
payment of  the  f  75,  there  was  no  proof 
of  loss  from  any  breach  complained  of, 
and  that  consequently  there  could  be  no 
recovery.  We  think  it  cannot  be  said  that 
the  proof  of  loss  In  the  non-receipt  of  the 
$75  did  not  apply  to  the  breach  declared 
upon.  The  plaintiff  was  ready  to  give  the 
concert,  and  on  giving  it  would  have  been 
entitled  to  the  976,  but  he  was  prevented 
from  giving  it  by  the  defendant's  failure 
to  furidsh  a  hall.  This  failure  was  prop- 
erly assigned  as  the  breach  from  which 
the  plaintiff  suBered  damage.  The  plain- 
tiff does  not  sue  for  thu  compensation  to 
which  he  would  have  been  entitled  If  the 
contract  had  been  carried  out,  but  for  the 
damages  he  has  sustained  in  being  com- 
pelled to  leave  the  contract  unperformed. 
The  breach  Is  not  the  non-payment  of  the 
unearned  compensation,  but  the  failure  to 
perform  the  antecedent  stipulation  which 
would  have  enabled  theplalntlff  to  eamlt. 
The  defendant  also  contends  that  he 
was  excused  from  opening  and  heating 
the  hall  by  the  apparent  impossibility  of 
the  musidnns'reachlngthe  town.  During 
the  86  hours  preceding  the  evening  ap- 
pointed for  the  concert  a  snow-storm  of 
unusual  violence  prevailed  In  Montpeller 
and  vicinity,  which  early  on  the  day  of 
the  concert  rendered  the  streets  of  that  vil- 
lage and  the  roads  from  the  surround- 
ing country  practically  Impassable.  The 
quartette  by  which  the  concert  was  to  be 
given  was  In  Barre,  having  gone  there 
from  Montpeller  the  evening  before,  and 
trains  on  the  spur  from  Montpeller  to 
Barre  were  suspended.  Late  In  the  after- 
noon, however,  an  Irregular  train  went 
to  Barre,  and  on  this  the  musicians  re- 
turned to  Montpeller,  arriving  early  In 
the  evening,  and  going  to  thehall  at  the 
time  appointed.  It  Is  claimed  that  the 
defendant's  conduct  must  be  tested  by  the 
situation  as  It  was  at  the  time  when  ac- 
tion on  his  part  became  necessary,  and 
that  he  is  saved  from  liability  by  the  doc- 
trine that,  when  one  party  ascertains 
that  the  other  will  not  be  able  to  perform 
what  he  has  nndertakeu,  the  party  ascer- 
taining this  is  excused  from  performing 
the  obligations  resting  upon  him.  It  Is 
doubtless  true  that,  when  one  party  has 
put  It  out  of  his  power  to  perform,  the 
other  party  can  maintain  an  action  with- 
out having  tendered  performance  on  his 
part.  Bnt  a  party  who  becomes  involved 
in  difflcultles  for  which  he  is  not  responsi- 
ble, if  ultimately  able  to  i>erform,  is  not 
to  be  deprived  of  the  benefits  of  bis  con- 
tract because  of  an  assumption  by  the 
other  party  that  ttae  difflcultles  would 
prove  insurmountable.  Here  the  defend- 
ant was  mistaken  in  supposing  that  the 
plaintiff  would  not  be  able  to  perform, 
and  we  know  of  no  rule  which  permits 
him  to  plead  reasonable  cause  to  believe 
so  in  excuse  for  the  failure  on  liis  part. 
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It  Is  apparent,  also,  that  the  defendant's 
coarse  was  determined  before  the  time 
wben  action  on  his  part  became  necessa- 
ry. It  was  not  necessary  to  commence 
the  heating  of  the  hall  nntll  4  o'clock  in  the 
afternoon,  but  abont  lOo'clock  In  the  fore- 
noon the  defendant  telephoned  the  mana- 
eer  that,  owing  to  the  condition  of  the 
streets  In  Montpeller,  it  would  be  Impossi- 
ble to  have  the  entertainment  that  even- 
ing. It  Is  evident  from  this  that  the  de- 
fendant based  his  action  upon  bis  belief 
that  there  would  be  no  audience,  rather 
tha.n  upon  the  supposition  that  the  ma- 
Blclans  could  not  reach  the  place  of  enter, 
tainment.  He  did  not  wait  until  it  was 
necessary  to  take  action  about  the  hall 
before  deciding  that  there  could  be  no 
concert.  But,  at  the  time  when  action  on 
bis  part  became  necessary,  there  was 
nothing  in  the  situation  which  could  re- 
lieve him  from  liability.  The  contract 
contains  no  provision  tor  bis  protection 
from  such  a  misfortune,  and  the  loss  must 
fall  on  him. 

The  defendant  also  insists  that  upon  be- 
ing held  liable  he  was  entitled  to  have  the 
damages  assessed  by  the  Jury.  We  think, 
however,  that  the  plaintiff  was  entitled 
to  have  this  verdict  directed.  Having  in- 
curred all  the  expense  necessary  to  enable 
blm  to  give  the  concert,  the  plaintiff's 
damages  were  necessarily  the  amount  to 
which  be  would  have  been  entitled  for  giv- 
ing It.  It  is  not  for  the  defendant  to  say  that 
the  damages  were  less  than  the  amount 
he  bad  agreed  to  pay,  when  the  plaintiff 
had  done  and  incurred  everything  on  his 
part,  and  was  prevented  from  earning 
the  compensation  agreed  upon  solely  by 
the  defendant's  failure.  The  message  sent 
the  manager  in  the  forenoon,  even  if  treat- 
ed as  a  BufiBcient  notice  to  stop  perform- 
ance, did  not  require  any  different  action 
as  regards  the  damages.  It  afforded  no 
ground  for  an  application  of  the  doctrine 
which  forbids  the  making  of  expense  after 
receiving  notice  of  the  repudiation  of  a 
contract;  for  the  expense  afterwards  in- 
curred by  the  musicians  was  only  such  as 
was  required  by  the  situation  in  which  the 
notice  found  them.  Neither  did  the  case 
permit  an  application  of  the  rule  which 
requires  a  party  who  is  stopped  in  the 
performance  of  a  contrnct  for  service  to 
do  what  he  can  to  lessen  the  damages  by 
seeking  like  employment  elsewhere.  Judg- 
ment affirmed. 


(6S  Vt.  570) 


Darling  v.  Stuaht. 


(Supreme  Court  of  Vermont.    Caledonia.    July 
28,  1891.) 

DSOBIT — KirOWLSDOB  or  HlSBCPBBSBKTATIOIlB. 

1.  Where,  in  an  action  for  deceit  and  false 
warrant;  in  ttie  sale  of  a  horse,  the  court  charged 
on  the  count  in  warranty  that,  if  defendant  made 
the  statements  in  regard  to  the  qualities  of  the 
horse  as  facts,  and  not  as  opinion,  he  was  bound 
to  make  his  statements  good  if  false,  even  if  he 
believed  his  statements  true,  and  did  not  know 
of  their  falsity,  and  the  Jury  returned  a  verdict 
for  defendant,  they  must  have  found  that  he  did 
not  make  his  statements  as  embodying  facts,  or 
that  they  were  true,  so  that  plaintiff  could  not 
have  been  damaged  by  the  court's  refusal  to  give 
the  same  instructions  on  the  count  in  deceit  in 


regard  to  defendant's  Imowledge  of  the  falsity  of 
his  statements. 

8.  Although  an  action  of  deceit  will  lie  for 
the  passing  of  one's  opinion,  which  he  knows  Is 
only  an  opinion,  on  another  for  actual  knowl- 
edge, this  is  in  fact  included  in  the  statement  of 
law  that  the  aotlon  will  not  lie  unless  the  party 
making  the  representations  knew  them  to  be 
false,  as  he  knows  that  his  representations  are 
false,  in  that  they  are  not  of  his  knowledge. 

Exceptions  from  Caledonia  county  court ; 
Powers,  Judge. 

Action  by  Horace  O.  Darling  against 
George  Stuart  for  deceit  and  false  war- 
ranty in  the  sale  of  a  horse.  Verdict  and 
Judgment  for  defendant,  and  plaintiff  ex- 
cepts. 

Smith  ifi  Sloane  and  Aloxander  Duanett, 
for  plaintiff.    Bates  &  May,  for  defendant, 

Ross,  C.  J.  The  plaintiff  purchased  a 
horse  of  the  defendant.  He  seeks  to  recov- 
er damages  growing  out  of  the  purchase, 
on  two  grounds:  First,  that  the  defend- 
ant warranted  the  horse  to  be  sound  and 
kind;  and,  second,  that  be  fraudulently 
represented  the  horse  to  be  sound  and 
kind.  He  alleges  that  the  horse  was  nei- 
ther sound  nor  kind.  Tbeplalntitf  except- 
ed to  the  charge  of  the  court  that,  "  in  or- 
der to  entitle  the  plaintiff  to  recover  ontbe 
ground  of  deceit,  the  plaintiff  must  make 
it  appear  that  the  representations  made 
by  the  defendant  to  him  were  false,  and 
that  the  defendant  knew  them  to  be  false. " 
It  is  conceded  that,  as  applied  to  the  facts 
of  most  cases, this  is  an  accurate  and  suffi- 
cient statement  of  the  law  governing  this 
subject.  The  plaintiff's  counsel  made  no 
requests  to  the  court  to  charge,  hot  one  of 
his  counsel  argued  the  case  to  the  jnry  up- 
on the  theory  that,  If  the  defendant  made 
the  claimed  statements  about  the  horse  as 
of  bis  own  knowledge,  and  they  turned 
out  to  be  false  in  fact,  the  plaintiff  was  en- 
titled to  recover,  even  if  the  defendant  did 
not  know  but  that  his  statements  were 
true.  The  charge  of  thecourt  was  fuU  and 
specific  on  both  features  of  the  case,  and 
upon  the  count  declaring  aponawarranty 
fully  adopted  this  theory  of  the  plaintiff's 
counsel.  The  plaintiff  now  contends  that 
It  was  error  that  the  court  did  not  also 
adopt  and  apply  this  theory  to  the  count 
in  deceit.  Thecourt  charged  tlie  Jury  up- 
on the  count  in  warranty  that,  li  the  de- 
fendant made  the  claimed  representations 
or  statement  in  regard  to  the  character- 
istics and  qualities  of  the  horse  as  facts, 
and  not  as  opinion,  under  such  circum- 
stances that  the  plaintiff  had  the  right  to 
and  did  rely  upon  tbeiu  as  statements  of 
facts,  it  was  a  warranty  that  the  horse 
had  such  qualities  and  characteristics, 
and  be  was  bound  to  make  bis  statements 
good  if  false,  even  If  he  believed  bis  state- 
ments true,  and  didnot  know  of  theirfalsi- 
ty.  The  jury  returned  a  verdict  for  the 
defendant.  They  must,  therefore,  have 
found  that  the  plaintiff  did  not  make  the 
claimed  statements  and  representations 
as  embodying  facts,  or  that,  if  he  did  make 
them  as  such,  they  were  true.  Hence  the 
plaintiff  was  given  the  fnll  force  and  bene- 
fit of  his  theory  upon  one  branch  of  the 
case,  and  the  jury  have  found  upon  a  care- 
ful, full,  and  explicit  charge  that  bis  proof 
did  not  sustain  bis  theory.     Cuncedlns 
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tbat  be  had  the  right  to  a  like  charge  on 
the  coDDt  for  deceit,  It  la  manifest  that  be 
suffered  no  damage  by  the  failure  of  the 
court   to  repeat  it  on  this   count.    The 

glalntiff,  to  BUHtain  the  contention  that 
e  had  the  right  to  have  the  Jury  thus  in- 
structed on  the  count  in  deceit,  relies  upon 
Twltchell  V,  Bridge,  42  Vt.  68;  Cabot  v. 
Christie,  Id.  121 ;  and  Rowell  v.  Chase,  61 
M.  H.  135.  As  said  by  Judge  Peck  in 
T«vitcbell  r.  Bridge:  "The  afflrmution  of 
what  one  does  not  Icnow  or  believe  to  be 
true,  intentionally  made  to  Induce  another 
to  enter  into  a  contract,  it  it  turns  out  to 
be  false,  Is  in  law  as  unjustifiable  as  the 
affirmation  of  what  be  knows  to  be  false;" 
or  by  Judge  Stcblb,  in  Cabot  v.  Christie: 
"A  party  may  be  guilty  ol  fraud  by  stat- 
ing bis  belief  as  knowledge.  *  *  *  A 
represeutation  of  a  fact  as  of  the  party's 
own  knowledge.U  it  proves  false,  is,  un- 
less explained,  inferred  to  be  willfully  false 
and  made  with  an  intent  to  deceive,  at 
least  in  respect  to  the  knowledge  which  Is 
professed.  •  •  •  A  party  who  is  aware 
tnat  he  has  only  an  opinion  how  a  tact  is, 
and  represents  that  opinion  as  kuowledsre, 
does  not  believe  his  representation  to  be 
true;"  or  by  Cabpb.ster,  J.,  in  Rowell  v. 
Chase:  "The  fraud  consists  in  affirming 
actual  knowledge  of  that  which  Is  capa- 
ble of  being  known,  but  is,  in  fact,  not 
known,  with  an  intent  to  deceive.  It  is 
substantially  the  affirmation  of  a  fact 
either  known  to  be  false  or  not  known  to 
be  true,  with  fraudulent  intent."  From 
these  varying  statements  It  is  seen  that 
the  fraud  In  this  class  of  cases  consists  in 
passing  the  party's  opinion,  and  which  he 
knows  IB  only  an  opinion,  upon  the  other 
party  for  actual  knowledge.  In  such  a 
case  the  party  knows  that  bis  represen- 
tation is  false,  in  tbat  it  is  not  of  his 
knowledge;  and  the  case  -falls  within  the 
statement  of  the  law  made  by  the  court 
below.  If,  however,  there  had  been  evi- 
dence In  the  case  fairly  tending  to  show 
,that  the  defendant  had  no  knowledge  in 
regard  to  the  claimed  qaalities  and  char- 
acteristics of  the  horse.  It  might  have  been 
the  duty  of  the  court  to  have  more  fully 
explained  this  view  of  the  law  to  the  jury. 
But  the  exceptions  show  that  the  defend- 
ant had  owned  and  used  the  horse,  more 
or  less,  for  about  six  months;  and  what- 
ever be  did  tell  Che  plaintiff  In  regard  to 
the  qaalities  and  characteristics  of  the 
horse  should  be  assumed  to  have  been 
from  actual  knowledge,  rather  than  from 
mere  opinion.  The  facts,  so  far  as  dis- 
closed, did  not  call  upon  the  court  to 
charge  more  fully  upon  this  branch  of  the 
case  when  it  had  fully  met  the  theory  ad- 
vanced by  tbe  plalntlB's  counsel  In  argu- 
ment to  the  Jury  upon  the  other  branch  ol 
the  case,  to  which  It  applied  with  more 
force.    Judgment  affirmed. 

<139  Pa.  St  640)  

In  re  Lewis'  Estate. 

Appeal  of  Baldwin. 

{Supreme  Cov/rt  of  PennsyVoania.   Feb.  13, 1891. ) 

Gift  of  Intbbsst  on  Notb— Sutfioiknot. 

A  woman    holding    notes    given   by  one 

daughter  and  her  husband,   and   another   note 

given  by  the  husband  of  another  daughter,  would, 

jWhen  tbe  inteorest'thereon  became  due,  direct  one 


daiwbter  to  indorse  the  interest  on  the  notes  as 
paid,  and  she  told  the  daughters  and  others,  not 
only  that  she  Intended  to  give  the  interest  to  the 
daughters,  but  that  she  had  given  it  to  them, 
and  she  declared  to  them  her  purpose  in  having 
the  Indorsements  made  as  the  Interest  became 
due  to  be  /'for  fear  it  might  make  trouble  here- 
after if  she  did  not. "  Held,  that  said  gifts  were 
snffloient  and  valid  as  against  an  heir  objeoting 
thereto  after  the  donor's  deaUl. 

Appeal  from  orphans*  court,  Chester 
county. 

Accounting  by  Anna  M.  Bruner,  admin- 
istratrix of  the  estate  of  Mary  Lewis,  de- 
ceased. George  Clarence  Baldwin,  a 
grandchild  of  deceased,  excepted  to  the 
account.  The  auditor  appointed  found 
against  the  administratrix.  Exceptions 
to  the  auditor's  report,  filed  by  the  ad- 
ministrutrix,  were  sustained  by  the  court 
below,  and  from  the  decree  sustaining  the 
exceptions  Baldwin  appeals.    Affirmed. 

The  court  below  rendered  the  following 
opinion,  per  HEMt>HiLi.,  J.: 

"Mary  Lewis  died  March  6,  1889,  pos- 
sessed among  other  property  of  a  bond 
and  mortgage,  given  by  Isaac  B.  Bruner 
and  Emma  Rachel,  his  wife,  for  fa.OOO. 
dated  March  25,  1876,  and  payable  one 
year  from  date,  with  Interest  from  April 
1,  1875.  Upon  this  mortgage  were  in- 
dorsed receipts  tor  tbe  annual  Interest 
from  April  1,1876,  to  April  1,1888,  both 
dates  inclusive.  Also  of  a  bond  and 
mortgaire,  given  by  the  same  parties  for 
f  l.OOU,  dated  April  1, 1879,  and  payable  in 
one  year  from  date  with  Interest.  Upon 
this  mortgage  were  indorsed  receipts  for 
the  annual  Interest  trom  April  1, 188U,  to  ' 
April  1, 1888,  both  dates  Inclusive.  Also  a 
mortgage  given  by  Albert  B.  Moore  to  the 
administrators  of  James  Moore,  deceased, 
for  f2,S87.  dated  April  1,  1865,  and  by 
Thomas  R.  Coombe  and  others,  assigned 
on  May  28, 1879,  to  the  said  Mary  Lewis, 
deceased,  and  by  her  through  Annie  M. 
Bruner,  her  attorney  in  fact,  satlsQed  on 
April  30, 1886,  and  a  judgment  bond  exe- 
cuted by  David  J.  Bruner  (on  whose  prop- 
erty this  mortgage  was  a  lien)  on  the 
same  day,  April  30,  1886,  for  f  2,887,  pay- 
able with  Interest  on  April  1, 1887.  This 
bond  was  a  substitute  for  the  said  mort- 
gage, upon  which  receipts  for  the  annual 
interest  were  Indorsed  from  April  1, 1880,  to 
April  1,1888,  both  dates  Inclusive.  Annie 
M.  Bruner,  the  wife  of  David  J.  Bruner,  took 
out  letters  of  administration  upon  the 
estate  of  hermother,  the  said  Mary  Lewis, 
deceased,  and  on  April  28, 1890,  Bled  her  ac- 
count in  the  orphans' court  of  this  county. 
Exceptions  to  this  account  were  filed,  and 
referred  to  an  auditor,  who  satisfactorily 
disposed  of  all  of  them,  excepting  those 
charging  that  tbe  accountant  b,ad  fhlled  to 
account  tor  all  thelnterestdueand collecti- 
ble on  tbe  above-mentioned  obligations  of 
f  5,000,  f  1.000,  and  $2,887.  On  behalf  of  the 
accountant  It  was  alleged,  and  evidence 
was  offered  to  prove,  that  she  bad  charged 
herself  with  interest  only  from  the  death 
of  her  mother,  because  the  interest  that 
had  previously  accmed  had  been  given  by 
her  mother  to  herself  and  ber  sister,  Em- 
ma Rachel  Bruner,  each  having  been  given 
tbe  interest  as  It  became  due  on  tbe  obli- 
gations of  their  respective  husbands.    The 
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anditur  finds  that  Mt  wasnndonbtedly  the 
purpose  of  the  dpcedent  to  make  a  gift  of 
tbts  Interest,'  but  asks, '  Was  her  purpose 
executed  ?  '—Is  ot  opinion  that  it  was  not, 
and  recommends  that,  as  the  value  ot  the 
farms  upon  which  these  obligations  are 
liens  may  not  be  sufficient  to  pay  the 
principal  and  back  interest,  the  account 
filed  be  treated  as  a  first  and  partial  ac- 
count, and  that  the  accountant  proceed  at 
once  to  collect  the  interest  due,  and  ac- 
count tor  the  same  In  a  subsequent  ac- 
count. To  the  report  of  the  auditor  five 
exceptions  have  been  filed,  all  of  which 
raise  but  the  one  queetiou,  viz.,  did  the 
decedent  give  to  her  daughter  Annie  M. 
Brnner  the  Interest  that  had  accrued  on 
the  f6,000  and  f  1,000  mortgages,  and  to 
her  daughter  Rachel  Emma  Bruner  the  in- 
terest that  had  accrued  on  the $2,887  Judg- 
ment bond,  up  to  the  time  of  her  death, 
March  6, 1889?  Isaac  B.  Bruner,  one  of 
the  obligors,  was  the  husband  of  Emma 
Bachel  Bruner,  and  died  September  21, 
1879,  leaving  to  survive  him  a  widow  and 
three  children,  the  eldest  twelve  years  of 
age,  and  the  youngest  five.  David  J. 
Bruner,  the  other  obligor,  was  a  brother 
ot  Isaac  B.  Brnner,  deceased,  and  is  the 
husband  ot  Annie  M.  Bruner,  the  adminis- 
tratrix, who  Is  a  sister  ot  the  said  Emma 
Bachel  Bruner.  The  evidence  showed  that 
the  decedent  had,  upon  several  occasions 
and  to  different  persons,  said  that  she  had 
given  Emma  the  interest  on  the  mort- 
gages on  the  farm,  so  as  to  enable  her  to 
provide  for  and  educate  her  children;  that 
she  was  a  poor  business  woman,  and  a 
very  helpless  woman,  and  that  by  giving 
her  the  Interest  she  could  live  and  educate 
the  children  off  the  farm ;  that  she  had 
given  Annie  the  interest  upon  the  bond 
torf  2,887,  which  she  held  against  the  farm 
of  Annie's  husband,  David  J.  Bruner,  be- 
cause she  wanted  to  do  as  much.  If  not 
more,  tor  Annie  than  she  had  for  Bmma, 
as  she  bad  lived  with  her  and  been  more 
trouble  to  her  than  to  Emma;  that  the 
decedent  always  retained  possession  of 
the  said  obligations,  and  would  produce 
them  about  April  Ist  of  each  year,  and  di- 
rect her  daughter  Anna  to  put  receipts  on 
the  papers  for  the  year's  interest,  saying 
on  one  or  more  occasions  '  that  she  was 
always  having  the  memorandum  placed  on 
the  papers,  for  tear  It  might  make  trouble 
hereafter  it  she  did  not.' 

"Commenting  upon  the  testimony,  the 
auditor  says:  'It  is  clear  from  the  above 
evidence  that  the  decedent  intended  to  re- 
lieve both  her  daughter  and  son-in-law 
from  the  payment  of  interest  upon  these 
obligations  after  April  1, 1879,  and  both 
she  and  they  believed  that  by  the  indorse- 
ments thereon  she  had  accomplished  that 
object.'  The  auditor  concludes  that, 
though  the  decedent  tntended  to  give  her 
daughters  the  interest  on  the  said  obliga- 
tions, she  failed  to  do  so,  because  there 
was  no  delivery,  or  what  was  equivalent 
to  a  delivery,  o!  the  Interest  made  by  her 
to  tbem,  and  that  consequently  there  was 
no  valid  gift.  Upon  this  point  the  audi- 
tor says :  *  Without  doubt  a  dell  very  could 
have  been  effected,  or  an  act  equivalent 
to  a  delivery  performed.  The  interest 
could  have  been  paid  to  her  in  cash,  and 


she  might  have  returned  It.    A  receipt  In 
writing  tor  the  Interest  might  have  been 
signed  by  her,  and  delivered  to  the  mort- 
gagors.   In  the  case  of  the  said  David  J. 
Bruner  bond,  an  assignment  ot  the  inter- 
est might  have  been  executed  by  her  and 
delivered  to  Annie  M.  Bruner.    In  all  these 
cases  the  law   would  have  recognized  a 
complete  and  valid  gift.    On    the    other 
band,  if  she  had  Indorsed  upon  the  mort- 
gages that  she  had  given  the  Interest  to 
her  daughters,  or  if  she  had  placed  there- 
on an  assignment  of  the  Interest  or  even 
of  the  principal,  or  It  she  had  indorsed  up- 
on the  obligations  that  no  interest  was  to 
be  collected  thereon,  it  is  clear,  under  the 
authorities  above  cited,  that  the  liability 
ot  the  mortgagor  would  still  continue; 
that  the  donor,  in   retaining  possession 
of  the  paper,  retained  entire  control  over 
the  gift;  and  that  she- might  have  can- 
celed or  destroyed  the  Indorsement  at  any 
time,  and  proceeded  in  the  collection  of 
the  indebtedness.    How,  then,  can  the  In- 
dorsement "Interest  paid"  be  ot  any  more 
binding  force  than   those  above  suggest- 
ed?    Such    an    indorsement    does    not 
amount  to  a  cancellation  ot  the  Interest. 
Neither  does  it  come  within  the  rule  which 
makes   parol  testimony  Inadmissible   to 
vary  the  terms  of  a  written  instrument, 
and  estops  a  party  trom  proving  the  falsi- 
ty ot  the  entry  in  point  of  tact,  since  it 
constitutes  no  part  of  the  Instrument  It- 
self, but  is  merely  a  memorandum  made 
by  the  donor,  without  consideration  and 
without  delivery,  and  which  she  could  at 
any  moment  have  erased.'    The  conclu- 
sion of  the  auditor,  therefore,  is  that  the 
receipts  upon  the  several  mortgages  can- 
not be  sustained  as  a  valid  gift.    We  can- 
not agree  with  the  auditor  in  the  conclu- 
sion thus  reached  by  him.    Taking  the  re- 
ceipts alone,  and  as  the  only  evidence  of 
the  gift,  we  might,  but,  considering  them 
in   connection    with    the   parol  evidence 
presented,  we  are  of  the  opinion  that  they 
prove  a  valid  gltt  of  all  the  interest  due  at 
the  date  ot  the  last  indorsement,  April  1, 
1888.    Undoubtedly  any  ofthe  modes  point- 
ed o  jt  by  the  auditor  for  evidencing  the 
gift  would  have  been  more  satisfactory, 
but  we  doubt  whether  it  would  have  been 
more    conclusive.    It  must  be   borne   in 
mind  that  the  transactions  were  between 
mother  and  daughters ;  that  they  had  not 
the  benefit  of  legal  ad  vice  to  guide  them ; 
and  that  the  exceptor  is  not  a  creditor, 
bnt  a  volunteer,  a  grandson  of  the  dece- 
dent, whose  equities   are    no  higher   or 
greater  than  those  of  the  daughters,  the 
donees,  or  of  the  donor.    In  law,  what  is 
a  gift?    It  may  be  defined  to  be  a  volun- 
tary.  Immediate,    and  absolute  transfer 
of   property  without   consideration.    (1) 
There  must  be  property  or  some  chattel 
or  thing  ot  which  the  donor  has  the  pos- 
session  or  the  right  of  possession.    (2) 
The  transfer  or  conveyance  of  such  prop- 
erty must  be   made  without   considera- 
tion, otherwise  it  is  more  properly  a  con- 
tract.   (3)  The  transfer  must  be  volunta- 
ry. Immediate,  and  absolute.    It  must  be 
voluntary.    The  donor  must  act   tre»Jy, 
and  with  full   knowledge,  for,  it   he  io 
under  any  legal  Incapacity,  such  as  It- 
sanity,  infancy,  or  duress,  or  if  he  be  dv- 
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celved,  mistaken,  or  surprised,  it  is  void, 
or  at  least  voidable,  and  consequently 
not  a  Klft,  becanse  revocable.  It  must  be 
immediate.  Tbe  possession  or  right  of 
possession  must  pass,  ia  prseaentt,  from 
tbe  donor  to  tbe  donee;  otberwise  it  is 
not  a  gitt,  but  a  contract  or  promise,  en- 
forceable only  for  good  and  sufSclent  con- 
sideration. And  It  must  be  absolute. 
That  is,  the  dominion  or  independent 
right  of  possession,  use,  and  control  of  the 
property  must  pass  from  tbe  donor,  and 
under  that  of  the  donee,  beyond  the  for> 
mer's  power  of  retraction.  These  we  be- 
lieve to  be  tbe  essentials  of  a  gitt;  and, 
tested  by  these,  wiis  there  a  gift  of  tbe  in- 
terest In  dispute  made  by  the  decedent  to 
her  daughters?  The  declaration  by  the  de- 
cedent of  an  intention  merely  to  give  the 
interest  to  her  daughters  woold  not  con- 
stitute a  valid  gift;  neitberwould  her  dec- 
laration that  she  gave  them  the  interest,  U 
made  before  the  interest  was  due,  for  she 
then  had  neither  the  possession  nor  the 
right  of  possession  to  the  Interest.  The 
testimony,  however,  shows  that  she  not 
only  declared  that  she  Intended  to  give 
them  the  interest,  bot  that  she  had  given 
it  to  them,  and  that  she  bad  directed  re- 
ceipts for  the  interest  to  be  placed  upon 
tbe  papers,  as  it  became  due,  and  that  her 
purpose  In  having  these  indorsements 
made  was  to  evidence  her  gift,  or,  as  she 
expressed  it,  'for  fear  it  might  malce 
trouble  hereafter  if  she  did  not.'  These 
declarations  were  made  to  her  daughters, 
the  donees,  and  to  other  members  of  her 
family.  The  interest  was  already  in  tbe 
possession  of  the  donees,  when  the  in- 
dorsements were  made,  under  the  direc- 
tion of  the  decedent,  and  consequently  de- 
livery was  impossible,  and  therefore  not 
requisite.  Even  in  sales  of  personal  prop- 
erty, where  creditors  are  interested,  our 
courts  have  held  that  actual  change  of 
possession  is  not  always  necessary  to 
pass  title, but  only  such  as  the  nature  and 
character  of  the  property  and  the  situa- 
tion and  relation  of  the  parties  render  rea- 
sonable; and  that  between  the  parties 
themselves  a  sale  of  personal  property 
without  actual  transfer  of  possession 
may  be  binding,  though  fraudulent  as  to 
creditors.  And  so,  we  take  it,  a  gift  may 
be  valid  and  binding  as  between  the  par- 
ties, and  as  to  all  who  are  volunteers, 
that  would  be  fraudulent  as  to  creditors. 
It  was  urged,  however,  that  the  donees 
should  have  handed  the  interest  over  to 
tbe  decedent,  and  allowed  her  to  hand  it 
bacic  to  them,  or  that  they  should  have 
taken  receipts  from  the  donor  for  the  in- 
terest. Of  course,  either  of  these  modes 
of  evidencing  the  gift  might  have  been 
pursued,  but  that  they  were  not,  does  not 
in  our  opinion  invalidate  the  gift.  Parol 
evidence  may  be  equally  conclusive.  The 
law  preeci-ibes  no  particular  kind  of  evi- 
dence to  prove  a  gift,  nor  does  it  require 
the  performance  of  idle  and  useless  cere- 
monies, snch  as  tbe  handing  over  of  the 
Interest  to  tbe  decedent,  to  be  immediate- 
ly handed  back  by  her  to  tliose  from 
whom  she  received  It,  and  least  of  all  are 
they  required  in  transactions  between 
parent  and  child.  All  that  is  required  to 
complete  a  valid  gift  is  that  tbe  donor 


shall  have  the  possession  or  the  right  of 
possession  to  the  thing  given;  that  bis 
dominion  over  it  shall  be  voluntarily  and 
immediately  transferred  to  the  donee,  be- 
yond the  donor's  power  of  retraction. 
This,  we  think,  tbe  evidence  shows  was 
doue  in  this  case.  Tbe  donee  had  the 
right  to  certain  interest.  She  declared 
her  intention  of  transferring  It  to  her 
daughters;  and  when  due,  and  wblle  in 
the  possession  of  her  daughters,  said  she 
gave  it  to  them,  and  directed  one  of  them, 
as  evidence  of  the  gift,  to  indorse  on  the 
papers  that  the  interest  had  been  paid. 
The  dominion  over  the  interest  thus  pres- 
ently passed  from  the  donor  to  the  do- 
nees, and  beyond  the  donor's  power  of  re- 
call. By  these  acts  and  declarations  she 
relieved  the  donees  from  the  payment  of 
this  interest  during  her  life-time,  and 
never  saw  fit,  if  she  had  the  power,  to  re- 
voke her  acts  and  declarations.  This, 
therefore,  is  an  attempt  by  an  belr  at  law 
to  do  for  her  that  which  she  refused  to  do 
in  her  life-time.  Even  bad  she  erased  or 
canceled  the  receipts,  the  fact  that  they 
had  been  there,  and  the  circumstances-  un- 
der, and  the  purposes  for.  which  they  had 
been  placed  there,  could  be  shown  by  pa- 
rol ;  or  had  she  given  written  receipts  to 
the  donees,  and  afterwards  obtaioed  pos- 
session of  them,  or  they  had  been  lost,  the 
gift  could  nevertheless  be  proven  by  pa- 
rol. Suppose  the  donor,  alter  ber  declara- 
tions to  her  daughters  and  to  others,  and 
the  indorsement  of  the  receipts,  by  her  di- 
rection, on  tbe  papers,  had  issund  boL  tan, 
on  tbe  mortgages,  and  a  1?.  fn.  on  the 
Judgment,  dfearly,  under  the  evidence 
here  produced,  she  could  not  have  recov- 
ered the  interest,  because  she  had  trans- 
ferred her  dominion  over  it  to  the  donees, 
beyond  her  power  of  recall.  We  are  of 
opinion,  tberefore,  that  the  learned  audi- 
tor erred  in  holding  that  tbe  interest 
which  bad  accrued  and  been  receipted  for 
by  tbe  decedent,  under  tbe  circumstances 
here  shown,  was  not  a  gift  to  her  daugh- 
ters, but  was  still  due  and  payable.  The 
accountant  had,  however,  failed  to  ac- 
count for  theyear's  interest  due  on  each  of 
the  obligations  on  April  1, 1889,  of  wbicb 
the  decedent  never  had  either  the  posses- 
sion or  the  right  of  possession,  for  it  did 
not  become  due  until  after  ber  death. 
With  this  interest  the  accountant  must  be 
surcharged,  and  the  account  be  restated 
in  conformity  with  the  views  herein  ex- 
pressed." 

Thomas  W.  Pierce,  J.  Fntnk  E.  Hause, 
and  R.  Jonea  Moaagban,  for  appellant. 

A  gift  is  a  voluntary  transfer  of  a  chat> 
tel  completed  by  the  delivery  of  posses- 
sion. Walsh's  Appeal,  122  Pa.  St.  177, 15 
Atl.  Hep.  470;  Scott  v.  Lanman,  104  Pa. 
St.  59S.  Delivery  Is  necessary  to  a  valid 
gift  of  a  note,  bond,  or  other  chattel. 
Campbell's  Estate.  7  Pa.  St.  100;  Kidder 
V.  Kidder,  33  Pa.  St.  268;  Zimmerman  v. 
Streeper,  75  Pa.  St.  151;  Trongh'b  Estate, 
Id.  115;  Albert's  Ex'rs  v.  Ziegler's  Ex'rs,^ 
29  Pa.  St.  50;  Homer's  Appeal,  2  Penny, 
289;  Bank  v.  Chester,  11  Pa. St.  282;  Hum- 
mel V.Brown,  24  Pa.  St.  810;  Adams  v. 
Palmer,  30  Pa.  St.  846;  McCalla  v.  Ely,  64 
Pa.  St.  254;  Moyer  v.  Garrett,  96  Pa.  St. 
876;  Prlngle  v.  Pringle,  69  Pa.  St.  286. 
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D.  Smttb  Talbot  and  AlOvd  P.  Reid,  lor 
appelleeu. 

When  a  man  has  the  power  to  do  a 
thing,  and  means  to  do  it,  the  Instrument 
he  employs  shall  be  so  construed  as  to 
give  effect  to  his  intentions.  Bond  v. 
Bunting,  78  Pa.  St.  210;  Malone's  Es- 
tate, 8  Wlily.  Notes  Cas.  181;  Book  v. 
Booic,  104  Pa.  St.  245;  Crawford's  Appeal, 
61  Pa.  St.  62.  To  perfect  a  gift,  the  delivery 
must  be  according  to  the  nature  of  the 
thing.  Shafer'8  Appeal,  99  Pa.  St.  246; 
Johnston  v.  Johnston,  Adm'r,  31  Pa.  St. 
450;  Bergey'8  Appeal,  60  Pa.  St.  408; 
Adams  v.  Kuehn,  319  Pa.  St.  76, 13  Atl. 
Rep.  184;  Gregg  v.  AUen,  130  Pa.  St. 
€11,  18  Atl.  Bep.  1020;  Hlndmarch  v, 
Hoffman,  127  Pa.  St.  284,  18  Atl.  Rep. 
14:  Pugh  V.  Powell,  11  Atl.  Bep.  570; 
Adams  Express  Co.  v.  Lyons,  7  Wkl.v. 
Notes  Cas.  421;  2  Kent,  Coram.  440; 
Bond  V.  Bunting,  78  Pa.  St.  210;  Smith  v. 
Smith,  5  Pa.  St.  257;  Riddle  v.  Stewart,  4 
Penny,  113;  Champney  v.  Blanchard,  39N. 
Y.  Ill;  Crawford  v.  Davis,  99  Pa.  St.  578; 
■Cessna  v.  Nimlck,113  Pa.  St. 81, 4  Atl.  Rep. 
193.  In  order  to  make  a  gift  valid,  noth- 
ing must  remain  to  be  done  by  either 
party,  1  Bouv.  Law  Diet.  554;  Walsh's 
Appeal,  122  Pa.  St.  187, 15  Atl.  Rep.  470. 
Cancellation  of  a  bund  discharges  the  debt. 
Licey  V.  Llcey,  7  Pa.  St.  251;  Lehn  v.Lehn, 
■OSerg.  &  R.  57.  A  voluntary  gift  made 
perfect  by  delivery  becomes  an  executed 
contract,  and  Irrevocable.  2Kent.  Comm. 
488;  Walker  v.  Crucible  Co.,  20  Atl.  Rep. 
S85.  A  memorandum  of  Intention  not  to 
exact  payment  Indorsed  on  a  note  Is  a 
cancellation  of  the  note.  Aston  v.  Pye, 
5  Ves.  350,  854;  Ferry  v.  Stephens,  66  N.  Y. 
321;  Carpenter  v.  Soule,  88  N.  Y.  251; 
Green  v.  Langdon,  28  Mich.  221.  An  in- 
dorsement of "  Interest  paid  "  on  a  note  by 
the  payee,  with  a  statement  that  the  in- 
terest was  given  to  the  payee's  daughter, 
wife  of  the  obligor,  amounts  to  a  nova- 
tion. 

Per  CfoRiAM.  On  the  argument  at  bar. 
Judgment  affirmed. 

(189  Pa.  St  461)  

In  re  Watson's  Estate. 
Appeal  of  NioHTMNOER. 
<Suprem«  Court  o/PeriTwi/lDanto.  Jan.  14, 1891.) 
CowEB  IN  Trust  FnuBS. 
Under  a  will  bequeathing:  a  fund  in  trust, 
the  income  to  be  paid  to  the  cestui  que  trust  dur- 
ing his  life,  and  at  his  death  the  principt^  to  be 
paid  to  his  children,  or,  in  case  of  his  dying 
without  issue,  the  principal  to  go  to  the  brothers 
and  sisters  of  the  centui  que  trust,  the  widow  of 
the  cestui  que  trust  has  no  interest  in  the  fond 
on  his  dying  without  issue. 

Appeal  from  orphans'  court,  Philadel- 
phia county. 

Accounting  by  Thomas  Bradfleld  as 
trustee  under  the  will  of  Mary  Watson. 
Mary  R.  Nlghtllnger  claimed  dower  out  of 
the  trust  fund  as  widow  of  Mark  Watson, 
deceased.  This  claim  the  court  disal- 
lowed, and,  exceptions  to  the  ruling  of  the 
court  being  overruled,  she  appeals.  Af- 
firmed. 

Mary  Watpon  died  14th  December,  1876, 
having  made  her  will,  dated  13th  Novem- 
ber, 1876,  wherein  she  directed  all  her  real 


and  personal  property  not  otherwise  dis- 
posed of  to  be  sold  and  converted  Into 
money,  and  by  the  sixth  paragraph  there- 
of devised  one  equal  fourth  part  thereof 
unto  Thomas  Bradfleld,  in  trust  for  her 
son,  Mark  Watson,  the  appellant.  Mr. 
Bradfleld  accepted  the  burden  of  thetrust. 
The  sixth  paragraph  of  Mary  Watson's 
will,  after  giving  away  three-fourths  of 
her  property  to  three  of  her  children,  pro- 
vided: "And  the  remaining  one  equal 
fourth  part  or  share  I  give  and  bequeath 
unto  my  friend  Thomas  Bradfleld,  of  the 
city  of  Philadelphia,  attorney  at  law,  his 
lieirs,  executors,  and  administrators  for- 
ever, in  trust,  nevertheless,  to  have  and 
to  hold  the  same  for  the  uses  and  purposes 
following,  to-wit:  To  have,  hold,  and  in- 
vest the  principal  sum  so  received  as  afore- 
said In  good  real-estate  securities,  and 
keep  the  same  so  iuvested,  and  from  time 
to  time,  as  the  interest,  income,  and  prof- 
its shall  be  got  in  and  received,  to  pay  the 
same  over  to  my  said  son,  Mark  Watson, 
during  all  the  term  of  his  natural  life,  and 
after  the  decease  of  my  said  son  Mark  to 
pay  the  principal  sum  of  said  one-fourth 
part  or  share  over  to  the  lawful  child  or 
children  of  the  said  Mark  Watson,— if 
more  than  one,  share  and  share  alike;  any 
deceased  child  leaving  lawful  issue,  such 
issue  to  take  and  receive  the  part  or  share 
his  or  her  parent  would  have  received  and 
taken  if  living;  and  in  the  event  of  my 
said  son  Mark  dying  In  my  life-time,  or 
without  leaving  any  such  lawful  child  or 
children,  or  lawful  issue  of  any  deceased 
child  or  children,  then  the  same  to  go  or 
be  paid  over  as  hereinafter  provided  In 
case  of  a  legatee  dying  in  my  life- time. " 
The  will  thereinafter  provided  that  in  the 
event  of  any  of  her  four  children  dying 
in  her  life-time,  without  issue,  the  share 
given  to  such  child,  or  in  trust  for  bim, 
should  go  to  the  survivors.  Mark  Wat- 
son died  on  or  about  the  14th  day  of  July 
A.  D.  18S6,  without  issue,  leaving  as  his 
widow  the  appellant,  Mary  R.,  who  after- 
wards intermarried  with  William  Night- 
linger.  Upon  the  adjudication  of  the  final 
account  of  Thomas  Bradfleld,  trustee, 
filed  in  the  court  below,  Mary  Nlghtllnger 
made  claim  for  her  dower  out  of  said  es- 
tate, as  the  widow  of  Mark  Watson,  de- 
ceased. The  court  below,  in  dismissing 
the  exceptions  of  the  claimant  to  the  rul- 
ing of  the  court  refusing  the  claim  ol  dow- 
er, gave  the  following  opinion,  per  Pen- 
rose, J.:  "The  difficulty  in  the  way  of 
the  exceptant  .Is  not  because  the  interest 
of  the  cestui  que  trust  under  the  will  of 
the  testatrix  was  equitable  merely,  but 
because  the  gift  was  expressly  confined  to 
the  term  of  his  life,  with  limitation  to  his 
children,  etc;  and  at  his  death,  therefore, 
no  right  to  any  part  of  the  principal  so 
held  could  by  any  possibility  pass  to  bis 
widow  or  to  bis  executor,  and  the  doc- 
trine of  Dnbs  V.  Dubs,  31  Pu.  St.  149,  et 
id  omne /renaa,  has  no  application." 

De  F.  Ballon,  tor  appellant. 

Dower  and  curtesy  are  incident  both  to 
legal  and  equitable  estates.  Dabs  v. 
Dnbs,  81  Pa.  St.  149;  Van  Rensselaer  v. 
Dunkin's  Ex'rs,  24  Pa.  St.  252;  Shoemaker 
V.  Walker,  2  Serg.  &  R.  554;  Reed  v.  Mor- 
rison, 12  Serg.  &  B.  18.      Dower  will  lie  ol 
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lands  held  on  improvement  right  alone. 
Kelly  v.  Maban,  2  Yeatfls,  515.  In  a  devise 
ol  real  and  personal  property  to  a  mar- 
ried woman  for  her  sole  and  separate  use 
a  provision  that  it  shall  not  be  liable  for 
her  bnaband's  debts,  nor  subject  to  curt- 
esy or  any  life-estate  or  marital  rights, 
does  not  exclude  the  husband,  on  his  wife's 
death  without  will,  from  claiming  her  per- 
sonal estate  absolutely  undertbeintestate 
law.  Fariee'  Appeal,  23  Pa.  St.  29.  The 
widow  of  a  tenant  iu  fee,  which  fee  is  de- 
termined by  the  death  of  the  tenant  with- 
out issue,  is  entitled  todowerin  tbeeetate 
thus  determined.  Lovett  v.  Lovett,  10 
Phila.  537.  Beal  and  personal  estate  be- 
ing given  in  trust  to  pay  the  income  to  a 
married  woman  for  her  nole  and  separate 
use,  she  acquires  tbeequiteble  title  thereto, 
and  on  her  death  her  husband  succeeds  to 
the  personal  estate  absolutely.  Van  Rens- 
selaer V.  Dunkin's  Ex'rs,  24  Pa.  St.  252; 
Dubs  V.  Bubs,  31  Fa.  St.  149.  The  intent 
to  bar  the  husband's  marital  right  must, 
in  the  Instrument,  be  made  to  speak  clear- 
ly, or  it  cannot  be  allowed.  Dubs  v. 
Dubs,  81  Pa.  St.  149;  Faries'  Appeal,  23 
Pa.  St.  29. 

H.  S.  Catt&way  and  D.  J.  Myers,  Jr.,  for 
appellee. 

The  court  affirmed  the  Judgment  with- 
out any  argument  on  the  part  of  appellee. 

Per  Curiam.  On  the  argument  at  bar. 
Judgment  affirmed. 

aS»  Pn.  St.  4M)  

Randall  v.  Frankford  &  S.  P.  C.  P. 
K.  Co. 

(Swpreme  Court  of  Pennsylvania.   Jan.  16, 1891. ) 

ACOroSDT  ON  StBEET-CaR — 'SzaiAQE'SCB. 

PlaintiS,  a  boy  11  years  old,  was  a  passen- 
ger on  one  of  defendant's  street-cars.  The  car 
was  crowded,  and  he  was  standing  on  the  front 
platform,  leaning  against  the  dasher.  He  either 
fell  off,  or,  as  he  claimed,  was  pushed  off  by 
passengers  getting  off,  and  was  run  over.  Seld, 
that  there  was  no  error  in  charging  that  defend- 
ant was  not  liable  for  the  conduct  of  the  passen- 
gers unless  It  was  unusual  and  disorderly,  and 
could  have  been  prevented  by  the  persons  who 
had  charge  of  the  car  at  the  time. 

Appeal  from  court  of  common  pleas, 
Philadelphia  county. 

Action  by  Harry  S.  Randall,  by  his  next 
friend,  Frank  S.  Bandall,  against  the 
Frankford  &  Southwark  Philadelphia 
City  Passenger  Railroad  Company  for 
damages  for  personal  injury.  Judgment 
for  defendant,  and  plaintiff  appeals. 
Affirmed. 

Plaintiff,  a  boy  of  14  years,  was  a  pas- 
senger on  one  ol  defendant's  street-cars, 
and  was  riding  on  the  front  platform, 
leaning  against  the  dasher,  just  before  he 
fell  off,  or  was  pushed  off,  the  car,  and 
was  run  over.  Plaintiff's  claim  waa  that 
the  bark  platform  was  crowded;  that, 
inside,  all  the  seats  weru taken,  and  people 
were  standing  up;  and  that  there  were 
other  passeugers  on  the  front  platform 
besides  himself  when  he  got  on.  A  cele- 
bration was  going  on  at  the  time,  and 
the  car  was  an  extra  to  accommodate  the 
crowd.  At  the  point  wliere  the  accident 
occurred  a  switchman  was  usually  sta- 
tioned, but  be  was  absent  at  the  time, and 
the  brakeman  had  to  leave  the  front  plat- 


form, where  plaintiff  stood,  to  turn  the 
switch.  There  were  no  safety-gates  on 
the  front  platform  at  the  time.  The  con- 
ductor of  the  car  testified  that  plaintiff 
was  standing  with  one  foot  on  the  lower 
step,  leaning  against  the  dasher.  The 
charge  of  the  court,  per  Finletter,  J., 
was  as  follows: 

"  Gentlemen  of  the  jury :  I  believe  this 
Is  the  first  case  of  this  kind  that  has  been 
called  to  your  attention.  Perhaps,  for 
that  reason,  it  requires  that  you  should 
give  particular  attention  to  the  instrnc- 
tions  of  the  court.  The  plaintiff  in  a  case 
of  this  character  cannot  recover  unless  the 
evidenceshows — First,  that  the  defendants 
were  negligent;  secondly,  that  the  plain- 
tiff himself  was  not  negligent.  If,  upon 
either  of  these  propositions,  you  are  with 
the  defendants  in  this  case,  your  verdict 
must  be  for  the  defendants.  Unless  both 
are  establlslied  in  favor  of  the  plaintiff,  he 
cannot  recover.  The  first  question  for 
you  to  determine  is,  how  did  the  accident 
occur?  What  was  the  cause  of  It?  The 
boy,  and  the  witnesses  that  have  been 
called  by  him,  substantially  represent 
that  he  was  on  the  platform,  and  that 
before  they  reached  the  end  of  their  jour- 
ney the  passengers  desired  to  leave  the  car 
In  a  body,  and  the  rnsh  of  passengers 
from  the  car  pushed  him  from  it;  He  being 
thereby  injured.  This  testimony  Is  met  by 
the  testimony  of  several  witnesses  for  the 
defendants,  one  or  more,  at  leaMt,  who 
substantially  tell  you  that  there  was  no 
rush  of  passengerH;  that  a  number  of  ptui- 
sengers  desired  to  get  off;  and  that  an 
accident  occurred  to  the  boy  by  reason  of 
the  unsafe  position  which  be  occupied  on 
the  platform, — sitting  upon  some  portion 
of  it.  Now,  this  is  important  at  the  out- 
set for  you  to  determine;  tor  if  it  hap- 
pened because  he  was  sitting  in  that  man- 
ner, or  if  it  happened  from  any  careless  act 
of  his  In  that  particular,  then  the  rush  or 
exit  of  the  passengers  from  the  car  cannot 
fairly  be  censurable  for  this  accident.  It 
would  in  thntcasebe  the  result  of  his  own 
act,  and  he  cannot  recover.  [The  com- 
pany Is  not  liable  for  the  conduct  of  the 
passengers  upon  this  occasion  unless  it 
was  unusual  and  disorderly,  and  could 
have  been  prevented  by  the  persons  who 
had  charge  of  the  car  at  that  time.  Yon 
will  understand  that  the  passengers  had 
a  right  at  any  time,  and  in  any  manner 
that  was  orderly,  to  leave  the  car;  and, 
of  course,  that  being  the  case,  the  com- 
pany are  not  responsible  tor  an  accident 
of  this  kind  unless  the  action  of  the  pas- 
sengers was  of  such  a  disorderly  character 
that  they  ought  to  have  prevented  it,  or 
had  the  means  of  preventing  it  at  that 
time.]  In  the  first  place,  you  should  In- 
quire whether  It  was  the  usual  and  ordi- 
nary manner  in  which  passengers  made  an 
exit  from  the  car  when  they  reached  that 
partlcuiarpoint.  In  this  matteryou  must 
consider  the  evidence,  and  from  that  you 
will  say  whether  it  was  the  ordinary,  us- 
ual, peaceable  mannerin  which  passengers 
left  the  car,  and  in  which  they  bad  a  right 
to  leave  the  car.  [This  is  the  only  ques- 
tion of  negligence  for  which  the  defend- 
ants are  answerable  upon  this  occasion, 
it  it  be  negligence  at  all ;  because  there  is 
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no  evidence  in  thlR  case  that  the  accident 
•coold  have  been  prevented,  or  would  not 
have  occorred,  il  there  had  been  a  railioK 
auch  as  has  been  spoken  of ;  nor  1b  there 
any  evidence  that  the  accident  arose  be- 
'Cause  the  company  did  not  have  a  switch- 
tender  present  pertornilni;  bis  duties  upon 
that  occasion.]  If  you  are  satisfled,  from 
the  evidence  in  the  case,  that  this  accident 
wholly  resulted,  not  from  the  careless  or 
negligent  manner  in  which  the  boy  stood 
upon  the  platform,  [but  from  the  unusual 
and  disorderly  manner  In  which  the  pas- 
sengers left ;  and  If  yon  should  also  And 
Irom  the  evidence  that  they  could  have 
prevented  it,  or  that  It  was  their  duty  to 
prevent  It.— if  upon  this  question  yun  are 
with  the  plaintiff,  then  the  question  arises, 
was  the  boy  himself  negligent?]  [In  the 
first  place,  he  was  occupying  an  unusual 
position  in  the  car;]  and  if  yon  find  that 
that  was  a  dangerous  place,  then  that 
la  evidence  of  negligence  on  his  part.  If 
^on  should  be  of  the  opinion  that  under  all 
the  evidence  It  was  not  necessarily  a  dau- 
xerouB  place  upon  this  occasion,  or  that 
he  was  compelled  to  stay  there  because 
he  could  And  no  other  place  In  the  car, 
tihen  the  question  arises,  so  far  as  he  is 
concerned,  did  he  use  proper  and  ordinary 
care  while  he  was  upon  the  platform?  If 
he  sat  jipon  the  railing,  if  he  did  not  use 
proper  care  to  protect  himself  from  being 
pushed  oft  or  falling  of,  then  he  was  neg- 
ligent, and  cannot  recover,  even  though 
the  ddtendants  themselves  may  have  been 
negligent.  You  will  understand,  gentle- 
men of  the  Jury,  that  in  all  these  ques- 
tions, whether  you  consider  the  question 
of  the  negligence  of  the  defendants  or  the 
negligence  of  the  plaintiff,  that  it  must  be 
negligence  which  contributes  to  the  injury 
directly ;  because  no  other  negligence,  no 
matter  what  It  may  be,  on  the  part  of  the 
company,  or  on  the  part  of  the  boy  him- 
«eU,  (the  plaintiff,)  is  to  be  held  answera- 
ble for  the  accident.  It  Is  only  that  negli- 
gence. If  it  was  negligence,  of  the  defend- 
atats  which  caused  the  injury,  and  negli- 
gen(!e  of  the  boy  that  contributed  to  the 
accident  upon  this  occasion.  If  you 
should  be  satisfied,  from  the  testimony, 
that  the  defendants  were  negligent,  and 
that  the  boy  was  not,  then  the  question 
of  damages  arises.  He  is  entitled  tore- 
cover.  In  that  event,  for  the  pain  which  he 
suffered  in  consequence  of  the  injury,  both 
at  the  time  and  subsequent.  It  there  ia 
any  permanent  Injury,  he  is  entitled  to 
recover  for  that.  He  is  also  entitled  to  re- 
cover for  the  loss  of  time  and  services. 
But  in  considering  both  the  question  of 
loss  of  time,  and  any  question  of  perma- 
nent injury.you  can  only  calculate  it  from 
the  time  he  shall  have  arrived  at  the  age 
of  twenty-one.  Up  until  that  time,  if  he 
recovers  at  all,  he  can  only  recover  for  the 
pain  and  suffering.  [There  is  no  allega* 
tion  in  this  case  of  any  permanent  deform- 
ity of  the  limb.]  Hisfather  is  entitled  to 
recover  tor  his  services  until  he  shall 
have  arrived  at  twenty-one,  and  for  any 
loss  of  time  until  he  shall  be  twenty-one. 
It  is  Important  that  you  should  consider 
this  case,  and  render  a  verdict  such  as 
you  think  the  evidence  and  the  Justice  of 
the  case  require. 


"I  have  been  requested  to  charge  yon, 
by  the  defendants,  us  follows:  ['(1)  That 
if  the  Jury  believe,  from  the  evidence,  that 
the  boy  Harry  Randall  was  Instructed  by 
the  conductor  to  stand  upon  the  plat- 
form, or  to  go  inside  of  the  car,  and  that 
he  refused  or  neglected  to  do  so,  then  your 
verdict  must  be  tor  the  defendant.']  I 
affirm  that  to  be  the  law  of  this  case. 
['(2)  That  if  the  Jury  believe  from  the  evi- 
deuce  that  the  boy  was  occupying  an  ex- 
posed position  by  standing  on  the  project- 
ing rail  of  the  car,  with  one  foot  on  the 
step  of  it,  or  otherwise,  then  your  verdict 
must  be  for  the  defendant.']  I  affirm  that 
proposition.  '(4)  That  if  the  plalntltfex. 
posed  himself  to  danger  and  barm  by  be- 
ing on  or  Jumping  off  of  the  platform  of 
the  car,  th<^n  be  was  negligent  in  that  re- 
spect.' I  affirm  that  to  be  the  law.  '(5) 
That  It  you  believe  from  the  evidence  that 
at  the  time  of  the  accident  the  boy  Harry 
Bandnll  was  of  the  age  of  fourteen  years 
or  over,  then  he  is  presumed  In  law  to 
have  had  sufficient  capacity  and  intelli- 
gence to  have  known  that  be  was  thus  ex- 
posing himself  to  danger.'  I  affirm  that 
proposition.  '(7)  That  If  the  Jury  believe, 
from  the  evidence,  that  the  boy  alighted 
or  got  oH  Irom  the  car  along  with  the 
other  passengers  before  it  had  fully 
stopped,  then,  being  of  the  age  of  ordi- 
nary discretion  and  Intelligence^  he  cannot 
recover  from  the  defendant  company.'  I 
affirm  that  principle." 

The  third,  sixth,  and  ninth  points  of  de- 
fendants, which  are  as  follows,  were  re- 
fused :  "(S)  That  it  was  negligence  on  the 
part  of  Harry  Randall  to  ride  on  the  plat- 
form of  the  car,  which  was  drawn  by  a 
steam  locomotive  or  dummy,  and  there- 
fore your  verdict  must  be  tor  the  defend- 
ant." "(C)  That  it  the  jury  believe,  from 
the  evidence,  that  Harry  Randall,  while 
on  the  platform  of  the  car.  was  pushed  off 
by  the  crowd  as  they  emerged  therefrom, 
then  the  railroad  company  wap  guilty  of 
no  negligence,  and  therefore  your  verdict 
must  be  for  the  defendant."  "(9)  That 
under  all  theevidence  your  verdict  must  be 
tor  the  defendant. " 

Counsel  for  plaintiff  except  to  so  much  of 
the  charge  of  the  court  as  Is  inclosed  in 
brackets,  and  assigned  the  giving  of  the 
same  as  error. 

The  court,  in  discharging  rule  for  new 
trial,  gave  the  following  opinion,  per  Fix- 
i.BTTKR,  J.:  "The  statement  alleges  that 
the  defendants  were  negligent  in  over- 
crowding the  car  In  which  the  plaintiff  was 
a  passenger,  whereby  he  was  pushed  from 
the  platform  and  injured.  There  was  no 
averment  that  they  were  negligent  In  not 
having  a  gate  for  the  front  platform,  and 
in  not  having  a  switch-tender;  nor  was 
there  any  evidence  that  the  accident  oc- 
curred In  consequence  thereof.  'These  mat- 
ters were  only  commented  upon  in  the 
closing  argument  of  counsel.  They  would 
not  have  been  considered  in  the  charge  ex- 
cept that  without  the  instruction  to  the 
jury  a  verdict  might  have  been  rendered 
upon  themalone;  and  such  a  verdict  could 
not  be  sustained  under  the  pleading^s  and 
evidence.  There  was  no,t  sufficient  evi- 
dence to  sustain  the  allegation  that  the 
car  was  overcrowded  at  and  icimediately 
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before  the  time  the  ln]ary  happened.  The 
plaintiff's  own  evidence  was  that  the  door 
of  the  car  was  closed,  and  that  he  was 
alone  upon  the  platfortn.  The  evidence 
does  not  raise  the  question  of  the  liability 
of  street-railway  companies  for  injuries 
which  may  occur  from  overcrowding,  be- 
cause it  does  not  establish  the  fact  that 
the  injury  to  the  plaintiff  resulted  there- 
from. His  case  rested  entirely  upon  the 
theory  and  evidence  that  the  exit  of  the 
passengers  pushed  him  from  the  platform. 
If,  therefore,  the  overcrowdlnflr  of  the  car 
was  an  undlnputed  fact,  and  was  negll- 
^ence,  it  was  not  negligence  which  caused 
the  injury.  It  was  the  manner  in  which 
the  passengers  left  the  car  which  was  al- 
leged to  be  the  cause  of  the  Injury,  and 
that  was  not  shown  to  be  a  consequence 
of  the  crowded  condition  of  the  car.  In 
this  event  the  defendants  could  not  be  lia- 
ble unless  the  pa..8engers  were  disorderly, 
and  the  accident  was  the  result  of  their 
conduct.  The  liability  of  the  defendants 
fbr  injuries  arising  from  overcrowding  was 
not  adverted  to  at  the  trial,  and  w&s  only 
enforced  in  the  argument  for  a  new  trial. 
It  was  not,  therefore,  a  subject  upon 
i^hlch  the  jury  should  have  been  In- 
structed." 

Raj^  W.  Jones  and  Hood  Gilpin,  for  ap- 
pellant. 

Where  a  carrier  fails  to  take  proper 
measures  to  prevent  overcrowding,  and 
injuries  result  to  a  passenger,  the  carrier 
is  liable.  Whart.  Neg.  (2d  Ed.)  p.  628, and 
note;  Thomp.  Carr.  pp.29,  241;  Tonkins  v. 
FerryCo.,  47  Hun,  562;  Hogan  v.  Ballway 
Co.,  28  Law  T.  (N.S.)  271.  It  is  negligence 
per  se  to  get  on  or  off  the  front  platform 
of  a  moving  car.  Bailroad  Co.  r.  Aspell, 
23  Pa.  St.  147.  In  cases  of  doubt  as  to 
negligence  of  passenger  in  alighting  from 
front  platform  of  moving  car,  question  is 
to  be  left  to  Jury.  Stager  r.  Railway  Co., 
119  Pa.  St.  70, 12 Atl.  Rep.  821 ;  Neslie v.  Rail- 
way  Co.,  11.3  Pa.  St.  300, 6  Atl.  Rep.  72.  The 
absence  of  a  guard  or  fender  on  the  front 
platform  of  a  street-car  maybe  considered 
on  the  question  of  the  company's  negli- 
gence. Railway  Co.  v.  Gallagher,  108  Pa. 
St.  524.  It  is  not  negligence  of  itself  to  ride 
upon  the  platform  of  a  railway-car.  Rail- 
way Co.  V.  Walling,  97  Pa.  St.  55. 

Wm.  Benry  Lex,  for  appellee. 

The  overcrowding  of  a  street-car  is  not 
negligence.  Railway  Co.  v.  Walling,  97 
Pa.  St.  61.  Railroad  companies  are  not 
bound  to  man  a  train  with  sufficient  men 
to  constitute  a  police  force  adequate  to 
take  care  of  unusual  crowds.  Railway 
Co.  V.  Hinds,  58  Pa.  St.  512.  It  Is  contribu- 
tory negligence  to  ride  on  the  platform 
of  a  steam-car,  even  where  there  is  no  va- 
cant seat,  if  there  is  standing  room  inside. 
Railroad  v.  Hoosey.  12  Wkly.  Notes  Cas.l. 

Per  Ccriam.  On  the  argument  at  bar, 
judgment  affirmed. 


0<5  Pa,  St  374)  

Commonwealth  ex  rei.  Tatb  v.  Bell, 
Sheriff.    (No.  87.) 
(Swpreme  Court  of  PennayVocmla.    Oct  6, 1891.) 
Wbat  Constitctes  Bbibsbt. 
1.  Const  Fa.  art  8,  {  83,  provides  that  per- 
sons may  be  compelled  to  testify  in  any  lawfnl 
v.22A.no.l6— 41 


proceeding  against  one  ohargred  with  bribery, 
out  that  soGli  testimony  shall  not  be  afterwards 
used  against  the  witness,  except  for  perjury  in 
giving  suoh  testimony.  Beld,  that  the  words 
"offense  of  bribery"  include  bribery  of  delegates 
to  a  convention  lor  the  nomination  of  a  candidate 
for  congress. 

2.  Laws  Pa.  1887,  p.  161,  i  10,  provides  that 
any  competent  witness,,  except  defendants  apon 
trial,  mav  be  compelled  to  testify  in  any  pro- 
ceeding, out  not  to  answer  questions  whicti,  in 
the  opinion  of  the  trial  judge,  will  tend  to  crim- 
inate such  witness.  Held,  Uiat  in  a  prosecution 
for  bril>ery  of  delegates  to  a  congressional  con- 
vention it  was  for  the  trial  court  to  say  when 
the  privileirs  of  not  answering  should  be  exer- 
ciseo.  by  a  witness. 

Application  for  writ  of  habeas  corpus 
by  John  R.  Tate  against  Samuel  W.  Bell, 
sheriff.    Prisoner  remanded. 

Winternltz  &  McConaby,  J.  Norman  Mar- 
tin, S.  W.  Dana,  and  M.  -McConnell,  for 
relator.  Jaa.  A.  Gardner,  Special  DIst. 
Atty.,  D.  B.  Kuril,  J.  M.  AlaHin,  and  A.  P. 
Marstiall,  for  the  Commonwealth. 

SiERRETT,  J.  In  December,  1890,  Will- 
iam  D.  Wallace  was  on  trial  in  the  court 
of  quarter  sessions  of  Lawrence  oounty 
on  an  indictment  charging  him,  in  the  sec- 
ond count,  with  offering  John  R.  Tate, 
Edwin  Shaffer,  and  Thomas  J.  Downing, 
electors  and  delegates  to  a  nominating 
convention,  money  as  a  bribe;  and,  in  the 
third  count,  with  soliciting,  encouraging, 
aud  requesting  said  John  R.  Tate,  Edwin 
Shaffer,  and  Thomas  J.  Downing,  dele- 
gates to  a  nominating  convention,  to  re- 
ceive and  accept  money  as  a  bribe,  to  in- 
fluence them  to  make  and  join  In  nomi- 
nating a  candidate  for  eonsress.  The  re- 
lator, being  called  and  sworn  as  a  witness 
on  behalf  of  the  commonwealth,  was 
asked  certain  questions,  which  he  refused 
to  answer,  on  the  ground  that  his  an- 
swers would  tend  to  criminate  him.  Oth- 
er questions  were  repeatedly  propotinded 
to  the  witness,  and,  for  the  same  reason, 
he  refused  to  answer  either  of  them.  The 
question  of  privilege  claimed  by  him  was 
then  discussed,  and,  after  due  considera- 
tion, the  decision  of  the  court  was  an- 
nounced to  the  witness  as  follows :  "  The 
question  has  been  argued  In  regard,  to  the 
privilege  which  you  claim,  and  the  court 
has  announced  its  decision  that  the  wit- 
ness must  answer  the  questions  asked, 
but  that  the  answers  cannot  be  used 
against  you  in  any  criminal  proceeding." 
The  witness  having  still  declined  to  an- 
swer any  of  tlie  questions  propounded  to 
him,  the  president  of  the  court,  address- 
ing him,  said:  "Are  you  aware  of  the 
fact,  Mr.  Tate,  that  your  refusal  to  answer 
is  contempt  of  court,  for  which  you  may 
be  punished  by  Imprisonment?"  To 
which  he  replied  in  tbeafflrmatlve.  There- 
upon the  court,  after  reterring  to  the  facts, 
adjudged  the  relator  guilty  of  contempt, 
and  committed  him  "until  such  time  as 
he  will  purge  himself  of  said  contempt. " 
On  the  following  day,  the  case  of  Com- 
monwealth V.  Wallace  b^g  still  on  trial, 
the  relator  was  brought  into  court,  audi 
being  asked  if  he  was  then  willing  to  an- 
swer the  questions  which  had  been  pro- 
pounded to  him  the  day  before,  replied : 
"I  still  claim  my  privilege, "  and  refused  to 
testify.    The  court,  having  considered  th^ 
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premlsee,  thereupon  (December  17, 1890,) 
sentenced  him  "to  pay  a  fine  of  1200,  and 
nnderso  an  imprisonment  In  the  county 
jail  •  •  •  until  the  10th  day  ol  March 
next,  and  stand  committed,"  etc.  After- 
wards, on  December  23,  1890,  the  relator 
was  brought  before  our  Brother  Clake 
on  this  writ  ot  habeas  corpus,  issued  by 
him  at  chambers,  etc.,  and  by  his  order 
the  hearing  was  continued  to  th«  court  in 
baac,  and  an  order  admitting  him  to  bail, 
etc.,  was  made.  As  ancillary  to  this  writ 
olhabeas  corpus,  the  record  of  theurlmlnal 
case  In  which  the  relator  refused  to  testify 
was  brought  before  us  and  referred  to,  so 
far  as  it  has  any  bearing  upon  the  action 
ot  the  court  of  quarter  sessions  in  adjudg- 
ing blni  guilty  of  contempt  of  court,  etc. 

It  is  unnecessary  to  consider  any  tech- 
nical objection,  to  the  sufficiency  of  the 
sheriff's  return  to  the  writ  of  habeas  cor- 
pus, because,  in  his  petition  for  the  writ, 
the  relator  sets  forth,  inter  alia,  the  fa,ct 
that  he  was  adjudged  guilty  of  contempt 
of  court  in  refusing  to  testify  as  a  wit- 
ness in  the  case  above  referred  to ;  that 
for  said  offense  he  was  sentenced  by  the 
court  to  pay  a  fine  of  f  200,  and  undergo 
an  imprisonment  In  the  common  jail  of 
T^awrence  county  until  the  lOtb  day  of 
March,  1891,  "and  stand  committed  to  the 
custody  of  the  sheriff  for  the  purpose  of 
carrying  this  sentence  Into  effect;  by  vir- 
tue of  which  your  petitioner  is  now  in  the 
said  common  jail  lu  custody  of  Samuel 
W.  Bell,  sheriff. "  Nor  is  it  necessary  for 
us  to  consider  the  sufficiency  of  the  Indict- 
ment which  Wallace  was  called  upon  to 
answer,  whether  it  was  properly  framed, 
or  whether  the  acts  charged  therein  con- 
stitute an  Indictable  offense,  either  at  com- 
mon law  or  by  statute.  These  and  all 
other  matters  pertaining  to  It  were  for 
the  court  before  whom  the  cause  was  be- 
ing tried,  to  consider  and  determine  in  the 
first  instance.  When  they  come  properly 
before  us,  (if  they  ever  do,)  after  that 
court  has  finally  ptissed  upon  them.  It 
will  be  time  enough  for  us  to  consider 
them ;  but  we  may  remark,  in  passing, 
that.  If  the  acts  therein  charged  are  not 
criminal,  no  time  should  be  lost  in  mak- 
ing such  acts  highly  penal.  Delegate  elec- 
tions and  nominating  conventions  are  a 
necessary  part  of  our  representative  and 
elective  system,  and  as  such  they  are  rec> 
ognlced,  and  to  some  extent  guarded  and 
regulated,  by  law.  Bribery  and  corrup- 
tion in  those  sources  of  political  and  civil 
power  are  calculated.  In  a  very  high  de- 
gree, to  debauch  and  immorallze  the 
people  and  undermine  our  institutions. 
Delegates  to  nominating  conventions  are 
the  chosen  representatives  of  the  political 
party  to  which  they  profess  to  belong. 
In  representing  those  by  whom  they  are 
chosen,  such  delegates  are  called  upon 
to  discharge  the  most  important  duties 
thnt  pertain  to  the  elective  franchise,— the 
selection  ot  proper  persons  as  candidates 
for  offices  to  be  filled  by  the  votes  of  the 
people,  in  many  cases,  a  nomination  is 
equivalent  to  an  election.  Bribery  of  del- 
egates to  nominating  conventions  is  a 
contemptibly  mean  fraud  upon  our  elect- 
ive system,  and,  as  was  well  said  by  the 
present  chief  Justice  in  Com.  v.  Walter,  83 


Pa.  St.  107,  "  a  fraud  upon  the  ballot  is  a 
crime  against  the  nation." 

The  relator  appears  to  have  been  cnn- 
BciouB  that  there  was  something  crimioal 
in  the  acts  laid  in  the  indictment,  which, 
as  a  witness  for  the  commonwealth,  he 
was  called  to  sustain ;  because,  in  refus- 
ing to  answer  any  question  that  could 
have  had  even  a  remote  bearing  on  those 
acts,  and  many  that  had  none  whatever, 
he  assigned  as  his  only  reason  for  such  re- 
fusal that  his  answer  would  tend  to  crim- 
inate himself.  Assuming  that  he  honestly 
believed  in  the  reason  thus  assigned,  he 
would  appear  to  be  more  susceptible  of 
crimination  than  the  trial  court  supposed 
he  was;  tor  certainly  fully  responsive  an- 
swers to  any  of  the  questions  that  were 
put  to  him  by  the  attorney  for  the  com- 
monwealth could  not  have  had  the  slight- 
est tendency  to  criminate  him.  Wheth- 
er such  answers  might  tend  to  criminate 
the  defendant  on  trial  was  a  matter  that 
concerned  only  the  parties  to  that  case. 
In  a  legal  point  of  view,  at  least,  it  could 
not  concern  the  relator.  After  tlie  relat- 
or's claim  of  privilege  bad  been  consid- 
ered, and  the  court  had  informed  him  that 
he  must  answer  the  questions  asked,  but 
that  hisanswera  could  not  be  used  against 
him  In  any  criminal  proceeaing,  and  he 
still,  for  same  reason  as  before,  repeatedly 
refused  to  answer,  what  remained  to  be 
done?  Was  his  determination  In  opposi- 
tion to  the  judgment  of  the  court  to  be 
accepted  as  a  finality,  and  was  the  court 
powerless  to  enforce  its  order  in  the 
premises?  We  think  not.  It  it  was, 
courts  of  justice  would  be  at  the  mercy  of 
contumacious  witnesses.  It  would  be  In 
the  power  of  the  latter  at  any  time  to 
cause  a  miscarriage  of  justice.  The  relat. 
or  was  not  the  final  arbiter  of  the  question 
whether  his  answers  to  the  interrogato- 
ries propounded  would  tend  to  criminate 
him.  It  was  the  plain  duty  ot  the  trial 
judge  to  decide  that  question.  Men  who 
are  as  conscious  of  extreme  susceptibility 
of  crimination  as  the  relator  appears  to 
have  been  would  be  badly  qualified  to  de- 
cide such  questions,  especiallly  in  their 
own  case. 

The  10th  section  of  our  act  of  May  23, 
1887,  (P.  L.  161,)  provides  that  "any  com- 
petent witness,"  except  defendants  actu- 
ally upon  trial  in  the  criminal  court,  "may 
b^  compelled  to  testify  in  any  proceeding, 
civil  or  criminal ;  but  he  may  not  be  com- 
pelled to  answer  any  questions  which,  In 
the  opinion  of  the  trial  judge,  would  tend 
to  criminate  him."  The  trial  judge,  and 
not  the  witness,  is,  therefore,  the  proper 
person  to  decide  such  questions;  and  it 
requires  no  argument  to  show  that.  It  It 
is  his  exclusive  province  to  decide,  he  must 
necessarily  have  the  power  to  enforce  his 
decision  by  punishing  the  contumacious 
witness  for  refusing  to  obey.  It  is  quite 
apparent  from  an  examination  ot  tbe 
questions  which  the  relator  refused  to  an- 
swer that  he  was  contumacious.  The  fol- 
lowing are  some  ot  the  questions  which 
the  relator  refused  to  answer:  "State 
whether  you  ever  heard  Mr.  Wallace  talk 
about  drawing  a  check  at  any  time  dur- 
ing the  convention.  State  whether  yon 
heard  him  [Mr.  Wallace]  make  any  offers 
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or  promiBosot  money  to  Thomas  J.  Down- 
ing or  Edwin  Shatter  in  connection  with 
any  other  person,  in  case  they  would  vote 
for  Ma].  McDowell.  Did  you  have  any 
conversation  with  William  D.  Wallace 
about  bow  you  should  vote  that  day? 
State  whether  Mr.  Wallace  bad  any  envel- 
opes there  that  day,  with  paclcages  ot 
money  in  them.  State  whether  Mr.  Wal- 
lace, at  the  time  you  were  in  bts  office  on 
the  last  day  ot  the  convention,  uttered  you, 
Thomas  J.  Downing,  and  Edwin  Shatter 
any  money  In  case  yon  would  vote  for 
MaJ.  McDowell,  and,  if  so,  how  much,  as 
an  inducement  to  influence  you  to  vote  tor 
Maj.  McDowell. "  It  lu  ditticult  to  see  bow 
responsive  answers  to  these  questions, 
without  more,  could  have  tended  to  crim- 
inate the  relator.  Suppose,  in  answer  to 
the  last  question,  relator  had  said,  "Yes, 
he  did.  At  the  time  and  place  mentioned, 
be  ottered  each  ot  us  f  500  in  case  we  would 
vote  for  Ma}.  McDowell,  and  the  otter  was 
made  as  an  inducement  to  thus  vote." 
That  answer  might  tend  to  criminate  the 
defendant  then  on  trial,  but  certainly  it 
would  not  tend  to  criminate  the  witness, 
to  whom,  with  others,  the  offer  was  made. 
It  requires  something  more  than  the 
naked  fact  that  the  otter  was  made  and 
the  purpose  for  which  it  was  made.  If  he 
bad  answered  the  question  afflrmatlve- 
ly,  as  above  supposed,  and  had  then  been 
asked  whether  be  accepted  the  offer,  the 
question  might  or  might  not,  according 
to  circumstances.  Involve  a  self-criminat- 
ing answer.  But  the  question  that  was 
pot  to  the  witness  did  not  necessarily  In- 
volve a  criminating  answer.  The  action 
of  the  relator  and  other  witnesses  in  refus- 
ing to  answer  questions  which,  apparently, 
at  least,  did  not  involve  self-crimiuatlng 
answers,  has  more  the  appearance  or  con- 
certed action  on  their  part,  wherein  they 
mutually  agreed  to  refuse  to  testify  to 
anything  that  would  tend  to  sustain  the 
charges  laid  in  the  indictment  against  the 
defendant  on  trial.  These  were  ail  mat- 
ters tor  the  consideration  of  the  trial  court; 
and,  except  for  extraordinai^  reasons, 
which  do  not  appear  in  this  case,  its  judg- 
ment must  be  regarded  as  final  and  cou- 
claslve. 

But  It  is  claimed  that,  In  adjudging  the 
relator  guilty  ot  contempt  of  court,  and 
sentencing  him  therefor,  the  court  below 
proceed  upon  the  erroneous  assumption 
that  his  case  was  within  the  purview  of 
section  32,  art.  3,  of  the  constitution,  which 
ordains  as  follows:  "Any  person  may  be 
compelled  to  testify  in  any  lawful  investi- 
gation or  Judicial  proceeding  against  any 
person  who  may  be  charged  with  having 
committed  the  offense  of  bribery  or  cor- 
rupt solicitation,  and  shall  not  be  permit- 
ted to  withhold  his  testimony  upon  the 
ground  that  It.may  criminate  himself,  or 
subject  him  to  public  infamy;  but  such 
testimony  shall  not  be  afterwards  used 
against  him  In  any  judicial  proceeding, ex- 
cept tor  perjury  in  giving  such  testimony," 
etc.  The  relator's  contention  is  that  this 
provision  relates  solely  to  the  crime  of 
"bribery"  and  the  offense  ot  "corrupt  solic- 
itation,"  etc.,  specified  in  the  29th,  30tb, 
and  31st  sections  ot  same  article,  and  Is 
necessarily  restricted  thereby.    This,  we 


tbink,  wonld  be  atoonarrowconstrtictioa 
of  our  organic  law.  In  construing  a  con- 
stitution It  must  be  borne  In  mind  that 
it  provisions  are  necessarily  general,  and 
couched  in  the  language  ot  the  people  by 
whom  it  was  ordained.  Its  words  should, 
therefore,  be  taken  in  their  popular,  nat- 
ural, and  ordinary  meaning,  rather  than 
in  any  technical  or  restricted  sense.  The 
object  of  construction,  as  applied  to  such 
an  instrument,  is  to  give  full  effect  to  the 
Intent  of  its  tramers,  and  the  people  in 
adopting  it.  That  intent,  of  course,  is  to 
be  sought  for  in  the  instrument  itself.  It 
the  words  convey  a  definite  meaning,  in- 
volving no  absurdity  or  conflict  with  other 
portions  of  the  instrument,  that  meaning 
which  Is  apparent  on  its  face  must  be 
adopted.  3  Amer.  &  Eng.  Enc.  T<aw,  679, 
and  cases  there  cited.  Little,  if  any,  sig- 
nificance can  be  attached  to  the  wording 
of  the  captions  and  title  ot  the  several  ar- 
ticles of  such  an  instrument.  At  most 
they  are  merely  intended  to  indicate  the 
general  character  ot  the  articles  to  which 
they  are  prefixed.  That  they  were  in- 
tended as  critical  and  precise  deQnitiuns 
of  the  subject-matter  of  the  articles,  or  a» 
exercising  restraining  limitations  upon  the 
clear  expressions  therein  contained,  cannot 
be  assumed.  Houseman  v.  Com.,  100  Fa. 
St.  222.  This  will  be  apparent  by  reference 
to  several  articles  of  oar  constitution. 
For  example,  article  12,  "Public  Officers," 
section  1  ot  which  relates  to  election,  etc.; 
section  2,  to  Incompatibility  of  offices;  and 
section  8,  to  duelling,  etc.,  as  a  disqualifi- 
cation. It  must  be  very  apparent  that 
the  many  different  subjects  to  which  its 
provisions  relatearemuch  more  numerous 
than  tlie  IS  articles  and  schedule  which 
constitute  the  instrument.  "To  impose  a 
limitation  upon  words  ot  comprehensive 
import,  some  express  declaration  to  that 
effect,  or  Inevitable  inference,  would  be  req- 
uisite. Especially  is  this  so  in  construing 
the  organic  law  of  the  state.  Such  instru- 
ments deal  with  larger  topics,  and  are 
couched  in  broader  phrase,  than  are  legis- 
lative acts. "  Houseman  v.  Com.,  supra. 
The  word  "bribery"  appears  to  be  first 
used  In  section  7,  art.  2,  wherein  it  is  de-. 
clared  that  "no  person  hereafter  convicted 
of  embezzlement  of  public  moneys,  bribery, 
perjary,  or  other  infamous  crime  shall  be 
eligible  to  the  general  assembly,  or  capa- 
ble of  holding  any  office  of  trust  or  profit 
In  this  commonwealth."  These  words, 
"bribery,  perjury,"  etc.,  were  doubtless 
used  in  their  plain  and  ordinary  meaning, 
and  without  restriction,  embracing  both 
common-law  and  statutory  ottenses  com- 
ing within  the  same  designation.  In  sec- 
tion 9,  art.  8,  the  word  "  bribery  "  is  again 
used  without  restriction,  but  in  a  connec- 
tion which  shows  its  relation  to  our  elec- 
tion laws.  The  "bribery"  therein  men- 
tioned is  complete  by  offers,  promises,  etc.,- 
as  was  held  in  Leonard  v.  Com.,  112  Pa. 
St.  607,  4  Atl.  Rep.  220.  The  word  "brib- 
ery" again  occurs  in  section  29,  art.  3, 
which,  after  defining  what  may  be  termed 
"legislative  bribery,"  declares  that  the 
offender  "shall  be  held  guilty  of  bribery 
within  the  meaning  of  this  constitution, 
and  shall  Incur  the  disabilities  thereby  pro- 
vided for  said  offense,  and  such  additional 
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J>uni8hment  as  )b  or  shall  be  provided  by 
aw. "  Section  SO  ol  same  article  declares 
tbat  any  person  \rtao  sball,  directly  or  in- 
directly, do  certain  tbiags, "shall  be  guilty 
of  bribery, "  etc.    By  these  sections,  29  and 
30,  which  are  legislative  In  their  character, 
it  was  doubtless  intended  that  the  kinds 
of  bribery  therein  defined  should  be  taicen 
out  of  the  hands  of  the  general  assembly, 
so  tbat  they  conld  not  be  changed  by  stat- 
utory enactment.    Having  thus  given  these 
provisions  the  force  of  organic  law,  the 
thirty-second  section,  now  under  consid- 
eration, makes  provision  for  securing  testi- 
mony, "in  any  lawful  Investigation  or  ]a- 
diclal  proceeding  against  any  person  who 
maybe  charged  with  the  offense  of  brib- 
ery," etc.,  by  declaring  that  "any  person 
may  be  compelled  to   testify,"  etc.    We 
think  the  words  "offense  of  bribery,"  em- 
ployed iu  the  thirty-second  section,  mean 
all  bribery,  whether  bribery  at  common 
law,  or  under  the  coDstitution  itself,  or 
any  kind  of  statutory  bribery.  The  learned 
court  was  therefore  right  in  saying  to  the 
relator  that  he  must  testify,  and  tbat  his 
testimony  could  not  afterwards  be  used 
against  him  In  any  Judicial  proceeding. 
But,  whether  the  court  was  right  or  vrong 
In  holding  that  the  relator  was  thus  pro- 
tected by  the  section  under  consideration, 
the  decision  itself  would  haTesbielded  him. 
No  court  would  permit  the  testimony  of 
a  witness,  truthfully  given  under  such  cir- 
cumstances, to  be  afterwards  used  against 
him  inanyjudlclai  proceeding.    Asalready 
Intimated,  we  are  not  caUed  upon  in  this 
case,  at  the  Instance  of  this  relator,  to  de- 
dde  whether  the  indictment  against  Wal- 
lace sufficiently  charges  him  with  the  of- 
fense of  bribery  at  common  law  or  under 
any  statute,  or  whether  it  charges  any 
indictable  offense.    That  was  not  the  re- 
lator's affair.    It  concerned  tbe  defendant 
in  that   Indictment,  but   not  a  witness 
called  by  the  commonwealth  to  sustain 
the  charge  laid  therein.    It  follows  from 
what  has  been  said  that  in  no  view  of 
the   case    was   the   relator    unjustly    re- 
strained of  his  liberty;  and,  having  been 
released  on  ball  pending  the  hearing  and 
consideration  of  this  case,  without  hav- 
ing fully  complied  with  tbe  sentenca  of  tbe 
court  below,  he  must  be  remanded  Into 
the  custody  of  the  respondent,  to  the  end 
that  said  sentence  may  be  fully  executed. 
It  Is  accordingly  ordered  that  tbe  relator 
do  forthwith  surrender  himself  into  the 
custody  of  the  sheriff  of  Lawrence  county, 
to  the  end  tbat  the  sentence  of  the  court 
of  quarter  sessions  of  said  county  pro- 
nounced against  him  on  December  17, 1890, 
tor  contempt  of  said  court  may  be  fully 
executed;  and  It  Is  further  ordered  tbat 
he  pay  tbe  costs  of  this  proceeding. 


(146  Fa.  St.  S74) 

Commonwealth  ex  rel.  SHAmsR  v.  BblI/,  Sheriff. 

(Supreme  Court  of  Pennsylvania.    Oct.  5, 1891.) 

Wintemttz  Ji  McConahy,  J.  Norman  Martin, 
S.  W.  Dana,  and  M.  McConnell,  for  relator. 
Ja».  A.  Gardner,  Special  Dist.  Atty.,  D.  B. 
Kurtz,  J.  M.  Martin,  and  A.  P.  Marshall,  tor 
the  Commonwealth. 

Stbbrbtt,  J.  This  ease  was  argued  tvith  Com- 
xaonwealth  ex  rel.  Tate  against  same  defendaat. 


JTo.  87,  OctoDer  term,  1881,  (22  Atl.  Rep.  641.)  In 
which  an  opinion  has  Just  been  filed.  Tbe  relator 
In  this  rase  was  adjudged  gailty  of  oontsmpt  of 
court,  under  ciroumstanoes  refwred  to  in  that 
•pinion,  and  what  has  been  there  said  applies 
with  equal  foroe  to   him.     For  reasons  there 

fiven,  a  similar  order  must  bo  made  in  this  case. 
t  is  accordingly  ordered  that  the  relator  do  forth- 
with surrender  himself  into  the  custody  of  the 
sherlir  of  Lawrence  county,  to  tlie  end  that  the 
sentence  of  tbe  coart  of  quarter  sessions  of  said 
county  pronounced  against  him  on  December  17, 
1890,  for  contempt  of  said  oourt,  may  t>e  fully 
executed:  and  It  is  farther- ordered  tliat  he  pay 
tbe  costs  of  this  proceeding. 

■  — ^-^  048  Pa.  St  S74) 

CoMMoswBALTH  cx  rtiL  DowNiuft  V  Bbli.  Sheriff. 

(Supreme  Court  of  Penngylvania.    Oct  5, 1891.) 

WlntemUa  Jb  McConahy,  J.  Norman  Martin, 
8.  W  Dana,  and  M.  McConnM,  for  relator. 
Jos.  A.  Oardner,  fcipeolal  Dlst.  Atty.,  D.  B. 
£urtz,  J.  M.  Martin,  and  A.  P.  Marshall,  for 
the  Commonwealtli. 

Stebrett,  jr.  This  case  was  argued  with  C!om- 
monwealth  ex  rel.  Tate  against  same  defendant. 
No.  87,  October  term,  1891,  (22  AU.  Bep.  641,)  in 
which  an  opinion  has  Just  beeu  filed.  The  relator 
in  this  case  was  adjudged  guilty  of  contempt  of 
oourt,  under .  circumstances  referred  to  in  that 
opinion,  and  what  has  been  there  said  applies 
with  equal  force  to  him.  For  reasons  Uiere 
given,  a  similar  order  must  be  made  in  this  case. 
It  is  accordingly  ordered  that  the  relator  do  forth- 
with surrender  himself  Into  the  custody  of  tlie 
sheriff  of  Lawrence  county,  to  the  end  that  the 
sentence  of  the  court  of  quarter  sessions  of  said 
county,  pronounced  against  him  on  December  17, 
1890,  for  contempt  of  said  court,  may  be  fully  ex- 
ecuted; and  it  is  further  ordered  that  he  pay  the 
costs  of  this  proceeding. 


(139  Pa.  St.  4<T) 

Albert  et  al.  v.  Board  of  Revision  or 

Taxes.  / 

(SupremeCowrtofPenmuUxmia.  Jaa.l6,l89L) 
Taxation— Appbai.  vkoh  Assbssmbkt. 
Act  Pa.  April  19,  1889,  Pub.  Laws,  87,  (an 
act  authorizing  appeals  from  assessments  of  taxes 
to  the  courts  of  common  pleas,)  provides  that 
any  owner  of  real  estate  or  taxable  property,  ag- 
grieved by  any  assessment  or  valuation  thereof, 
may  appeal  from  the  t>oard  of  revision  to  the 
court  of  common  pleas,  for  that  purpose  filing  a 
petition  setting  forth  the  facts  of  the  case,  and 
thereupon  the  oourt  shall  hear  the  appeal,  and 
make  such  orders  as  seem  Just,  having  regard  to 
the  valuation  and  assessment  made  of  other  real 
property,  provided  that  the  appeal  shall  not  pre- 
vent the  t.'olleotion  of  the  taxes  complained  of; 
but,  in  case  the  same  shall  be  reduced,  then  the 
excess  shall  be  returned.  Held,  that  the  appeal 
would  be  dismissed  where  it  was  claimed  that 
the  property  was  wholly  exempt  as  church  prop- 
erty under  Act  Fa.  May  14,  1874,  Fnb.  Laws,  158. 

Appeal  from  court  of  common  pleas, 
Phtludeiphia  county. 

Tbe  board  ol  revision  of  taxes  for  tbe 
county  of  Philadelphia  having  assessed 
certain  property  held  by  Rev.  Dr.  L.  E.  Al- 
bert and  others  as  trustees  for  tbe  All 
Saints'  Evangelical  Lutheran  Church,  the 
trustees  appealed  to  the  court  of  common 
pleas,  asking  tbut  the  property  be  de- 
clared exempt.  They  now  appeal  from 
the  decision  of  the  common  pleascourt dis- 
missing their  appeal,  and  holding  that  tbe 
property  was  taxable.    Appeal  quashed. 

The  petition  of  Rev.  Dr.  L.  E.  Albert 
and  the  other  trustees  on  appeal  from  the 
board  of  revision  of  taxes  recited:   ""That 
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the  said  tite  Rev.  Dr.  L.  E.  Albert  et  al., 
trasteeB,  are  the  ownere  In  trnst  tor  All 
Saints'  Ev^angellcal  Lntberan  Chgrcb  (an 
unincorporated  society)  of  all  that  certain 
lot  or  piece  of  ground,  with  the  brick  and 
stone  cburcb  building  thereon  erected, 
situate  on  the  nortb-west  comer  of  Six- 
teenth street  and  Saint  Luke*s  block  In 
the  Thirty-Third  ward  of  the  city  of  Phil- 
adelphia, containing  in  front  or  breadth 
on  the  said  Sixteenth  street  thirty-four 
^eet,  and  extending  of  that  width  in  length 
or  depth  westward,  the  south  line  there- 
of along  the  north  side  of  the  said  Saint 
Luke's  block  one  hundred  and  slxty-etgbt 
feet;  that  said  premises  stands  in  the 
name  of  Frank  Barber  upon  the  books  of 
the  board  of  revision  of  taxes  for  1889; 
that  one-half  of  said  premises  is  used  ex- 
clnslrely  as  a  regular  place  of  stated  relig- 
ious worship ;  that  the  remaining  half  Is 
used  partly  for  reltgioos  purposes,  and 
partly  by  the  board  of  pablic  education 
for  public  school  purposes,  for  which  said 
board  pays  rental  to  said  trustees  the 
sum  of  9W5  per  annum ;  that  this  latter 
half  is  necessary  for  the  proper  occupancy 
and  en]oyment  of  the  other  half  used  ex- 
clnsirely  for  reUglons  worship;  that  said 
rental  is  appropriated  by  said  trustees  to 
maintain  and  support  said  religious  socie- 
ty; that  the  board  of  revision  of  taxes 
for  the  said  county  assessed  said  premises 
for  the  purposes  of  taxation  tor  the  year 
1889  at  15,000,  to  which  your  petitioner  ob- 
jected, claiming  that  said  premises  were 
wholly  exempt  from  taxation,  whereupon 
the  said  board  of  revision  of  taxes  on  the 
asth  day  of  October,  1889,  reduced  the  as- 
sessment to  f  2,500;  that  your  petitioner 
feels  aggrieved  at  said  action  of  said  board 
in  that  they  have  refused  to  wholly  ex- 
empt said  premises  from  taxation,  and 
herewith  appeals  to  your  honorable  court 
tor  such  relief  as  may  be  deemed  meet  and 

ftroper  under  the  circumstances  and  the 
aws  in  such  case  made  and  provided. " 
To  this  petition  the  following  additions 
were  made:  "That  the  regular  stated 
week-day  evNilng  meettngs  for  religious 
worship  are  held  in  the  half  of  said  prem- 
ises occupied  partly  by  the  said  board  of 
public  education  for  school  purposes. 
That  said  premises  cannot  be  physically 
divided  Into  two  distinct  parts.  The  en- 
trances to  every  part  of  said  premises  are 
the  same  as  used  by  both  the  church  soci- 
ety and  school;  the  cellar  and  heating  ap- 
paratus for  the  entire  building  are  under 
that  portion  of  the  premises  used  partly 
by  said  board  of  education.  That  the 
rental  received  is  InsafBcient  for  the  sup- 
port of  said  religious  society. "  No  answer 
Was  filed,  the  facts  being  admitted.  Ap- 
pellants assigned  as  errors  the  refusal  of 
the  court  below  to  sustain  their  appeal, 
and  to  hold  the  proviso  to  the'  act  of 
May  14, 1874,  to  be  unconstitutional 
lYank  A.  Hartrantt,  for  appellants. 
Const.  Pa.  1874,  art.  9,  §  1,  (Pub.  Laws 
Pa.  1874,  p.  19,)  provides:  "All  taxes  shall 
be  uniform,  upon  the  same  class  of  sub- 
jects, within  the  territorial  limits  of  the 
authority  levying  the  tax,  and  shall  be  lev- 
led  and  collected  under  general  laws ;  but 
the  g;eneral  assembly  may,  by  general 
aws,  exempt  from  taxation  pablic  prop- 


erty used  tor  pnblippnrposee,  actual  places 
of  religious  worship,  places  of  burial  not 
used  or  held  for  private  or  corporate  prof- 
it, and  institutions  of  purely  public  chari- 
ty." Act  Pa.  May  14,1874,  (Pub.  Laws, 
168,)  entitled  "An  act  to  exempt  from  tax- 
ation public  property  used  for  public  pur- 
poses, and  places  of  religious  worship, 
places  of  burial  not  used  or  held  for  pri- 
vate or  corporate  profit,  and  institutions 
of  purely  public  charity,"  provides  "that 
all  churches,  meeting-houses,  or  other  reg- 
ular places  of  stated  worship,  with  the 
grounds  thereto  annexed  necessaiyfor  the 
occupancy  and  enjoyment  oT  the'  same; 
all  burial  grounds,  etc.,  *  *  *  be,  and 
the  same  are  hereby,  exempted  from  all 
and  every  county,  city,  borough,  bounty, 
road,  school,  and  poor  tax:  provided, 
that  all  property,  real  or  personal,  other 
than  that  which  Is  in  actual  use  and  oc- 
cupation for  the  purposes  aforesaid,  and 
from  which  any  income  or  revenue  is  de- 
rived, shall  be  subject  to  taxation,  except 
where  exempted  by  law  forstate  purposes, 
and  nothing  herein  contained  shall  ex- 
empt same  therefrom."  Const.  Pa.  1874, 
art.  3,  §  3,  provides:  "No  bill  except  gen- 
eral appropriation  bills  shall  be  passed 
containing  more  than  one  subject,  which 
shall  be  clearly  expressed  In  its  title." 
The  proviso  clause  oT  the  act  of  May  14, 
1874,  Is  in  conflict  with  article.  8,  §  3,  of 
the  constitution,  and  therefore  void.  Se- 
wlckley  Borough  v.  Sholee,  118  Pa.  169, 
170, 12  Atl.  Rep.  302.  Part  of  an  act  not 
within  the  subject  stated  in  the  title,  may 
be  declared  unconstitutional,  leaving  the 
rest  to'  stand.  Allegheny  County  Home's 
Appeal,  77  Pa.  St.  77;  State  Line  R.  Co.'b 
Appeal,  Id.  429;  Mnuch  Chunk  v.  McOee, 
81  Pa.  St.  433.  The  right  to  appeal  in  cases 
of  this  nature  is  given  by  Act  Pa.  April 
19, 1889,  (Pub.  T^aws,  87.) 

Cbarlea  B.  McMtebael  and  Cbarlee  P. 
Warwick,  for  appellee. 

Appeal  will  not  He  from  the  board  of  re- 
'Vision  of  taxes  to  the  court  of  common 
pleas  where  it  Is  claimed  that  property  is 
not  liable  to  taxation  at  all,  but  only 
where  the  assessment  is  claimed  to  be  ex- 
cessive; A(t  Pa.  April  19, 1889,  (Pub.  Laws, 
87,)  entitled  "An  act  authorizing  appeals 
from  assessments  of  taxes  in  this  common- 
wealth to  the  courts  of  common  pleas," 
providing  "  that  any  owner  of  real  estate 
or  taxable  property  in  this  common- 
wealth, who  may  feel  aggrieved  by  the 
last  or  any  future  assessment  or  valuation 
of  his  real  estate  or  taxable  property,  may 
appeal  from  the  decision  of  thecounty  com- 
missioners or  board  of  revision  and  appeal 
to  the  court  of  common  pleas  of  the  coun- 
ty within  which  such  property  Is  situated, 
and'for  that  purpose  may  present  to  said 
court,  or  file  in  the  prothonotary's  office, 
within  sixty  days  after  the  county  com- 
missioners or  board  of  revision  and  appeal 
have  held  the  appeals  provided  for  by  law, 
and  acted  on  the  said  assessments  and 
valuations,  a  petition  signed  by  him,  his 
agent  or  attorney,  setting  forth  the  tacts 
of  the  case ;  and  thereupon  the  said  court 
shall  proceed  at  the  earliest  convenient 
time,  to  be  by  them  appoiutell,  of  which 
notice  shall  be  given  to  the  county  com- 
missioners of  the  proper  county,  or  to  the 
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board  of  revMon  and  appeal  ot  the  proper 
city,  to  hear  the  said  appeal  and  the  proofs 
In  the  case,  and  to  make  Buch  orders  and 
decrees  touching  the  matter  complained  of 
as  to  the  Jadgea  ot  said  court  may  seem 
Just  and  equitable,  having  due  regard  to 
the  valuation  and  assesBment  made  of 
other  real  estate  in  such  county  or  city ; 
the  costs  of  the  appeal  and  hearing  to 
be  apportioned  or  paid  as  the  court  may 
direct :  provided,  however,  that  the  said 
appeal  shall  not  prevent  the  collection  of 
the  taxes  complained  of;  but,  In  case  the 
sameshall  be  reduced,  then  the  excess  shall 
be  retuYned  to  the  pemon  or  persons  who 
shall  have  paid  the  same." 

Feb  Curiam.  On  the  argument  at  bar, 
appeal  quashed. 

(U»  P».  St.  dSJ) 

BiTTNER  T.  Hartman  et  al. 
{Svipreme  Court  c(f  Pennsylvania.    Feb.  4, 1881.) 

AaSIONMENT  JOB  BeMBFIT  OF  CuEDITOBS — OVEB- 
FATMENT  BT  ASBIOKBE  —  ReCOTBBT  FBOIC  AS- 
■I0H0B8. 

The  assignee  of  a  firm  for  the  benefit  of 
creditors  brought  assumpsit  against  the  partners 
on  his  account  as  assignee,  which  had  been  con- 
firmed, and  showed  that  he  had  paid  to  the  cred- 
itors a  certain  amount  more  than  he  had  received 
under  the  assignment    This  he  claimed  to  have 

Said  at  the  request  of  all  the  partners.  The  two 
efendants  who  appeared  and  defended  showed 
by  plaintiff  that  before  bringing  the  action  he 
bad  been  paid  such  sum  by  the  other  defendants. 
Held,  that  a  nonsait  was  properly  ordered. 

Appeal  from  court  of  common  pleas, 
Leigh  county. 

Assumpsit  by  Ellas  Bittner  against  Jo- 
seph Hartman,  Charles  B.  Maberry,  Jo- 
seph Raucb,  and  Peter  Bittner,  who  sur- 
vive Daniel  Bittner,  and  Jonas  Werley, 
now  deceased,  late  partners  trading  as 
D.  Bittner  &  Co.  A  compulsory  nonsuit 
was  entered  by  order  of  the  court,  and 
from  a  refusal  to  talie  it  off  plaintiff  ap- 
peals.   AfBrmed. 

Plaintiff  was  the  assignee  of  the  firm  of 
which  defendants  were  members.  His 
final  account  as  assignee,  which  was  con- 
firmed, showed  that  he  paid  to  the  credit- 
ors of  the  firm  $4,755.84  more  than  was 
transferred  to  binr  by  the  assignment. 
This  he  claimed  to  have  paid  at  the  re- 
quest of  all  the  members  of  the  firm,  and 
for  this  the  action  was  brought.  Hart- 
man and  Maberry  alone  defended.  They 
were  i>ermltted  to  show,  on  cross-exami- 
nation of  plaintiff,  that  before  the  bring- 
ing of  the  action  Peter  Bittner  and  Jo- 
seph Raucb,  the  '  remaining  defendants, 
bad  paid  thu  balance  to  plaintiff  out  of 
their  individual  funds,  and  the  contention 
of  the  parties  defending  was  that  the  ac- 
tion was  brought  for  the  benefit  of  the 
defendants  Bittner  and  Rauch.  Theconrt, 
in  refusing  to  take  off  the  nonsuit,  de- 
clared that  it  did  so  for  the  reasons  set 
forth  in  its  opinion  on  discharging  a  rule 
tor  Judgment  for  want  of  a  sufficient  affi- 
davit of  defense.  The  opinion,  per  Al- 
bright, J.,  is  as  follows:  "Plaintiff's 
atatemeot  contains  the  allegations  that 
the  four  defendants,  together  with  Daniel 
Bittner  and  Junes  Werley,  who  are  now 
deceased,  composed  the  firm  of  D.  Bitt- 


ner ft  Co. ;  that  on  September  S,  1877,  all 
the  members  of  said  firm  assigned  all  the 
property  ot  said  firm  to  the  plaintiff,  in 
trust  for  the  benefit  uf  the  creditors  of 
said  partnership;  that  the  plaintiff  ac- 
cepted the  trust,  converted  the  assigned 
property  into  money,  and  paid  all  the 
debts  of  the  firm ;  that  he  paid  said  debts 
at  the  special  instance  and  request  of  the 
said  partners,  including  the  defendants; 
that  on  September  2,  1879,  the  plaintiff 
filed  his  final  account  as  assignee,  which 
was  confirmed  absolutely  by  the  court  on 
October  17, 1879,  showing  that  the  amount 
received  by  him  was  fl0,082.83,  the 
amount  paid  out  f  14,838.46,  and  the  bal- 
ance due  him  f 4,755.64;  that  said  balance, 
with  Interest  from  the  date  of  confirma- 
tion, is  due  and  unpaid ;  that  the  defend- 
ants have  been  requested  often  tu  pay, 
and  that  the  suit  is  brought  to  recover 
the  sum  thus  owing.  Joseph  Hartman 
and  Charles  Maberry,  two  of  the  defend- 
ants, filed  affidavits  ot  defense,  wherein  It 
is  set  forth  that  all  the  mem oers  of  said 
firm  assigned  their  Individual  property, 
as  well  as  that  of  the  firm,  to.  the  plain- 
tiff, all  the  assignments  having  been  at  the 
same  time;  that  the  individual  property 
of  Daniel  Bittner,  amounting  to  f  1,194.94, 
was  taken  and  applied  to  the  partnership 
Indebtedness;  that  in  1880  the  assignee 
was  paid  in  full  the  entire  indebtedness 
claimed  In  his  statement,  and  that  there- 
upon he  reconveyed  to  Peter  Bittner  all 
his  real  estate;  that  affiants  believe  that 
Peter  Bittner  and  Joseph  Raucb  paid  the 
indebtedness  claimed  by  plaintiff,  and 
that  they  are  the  real  plaintiffs ;  that  this 
suit  is  brought  at  the  Instance  and  for 
the  benefit  of  said  Peter  Bittner  and  Jo- 
seph Rauch;  and  that  affiants  are  not  In- 
debted to  them,  the  said  Peter  Bittner 
and  Joseph  Rauch.  They  deny  that  by 
the  terms  of  the  assignment  the  plaintiff 
was  authorised  to  pay  the  debts  ot  the 
firm,  except  out  of  the  property  assigned ; 
and  allege  that  if  the  plaintiff  paid  any  of 
his  own  money  he  did  so  without  any  au- 
thority from  deponents,  and  that  they 
did  not  request  or  autborizH  him  to  pay 
the  debts  in  full.  They  deny  that  by  the 
account  referred  to  there  is  due  the  plain  - 
tiff  a  balance  ot  $4,755.84,  or  any  sum,  by 
tbe  assignors.  Deponents  further  say 
that  the  claim  ot  the  plalntiH,  if  it  existed, 
is  barred  by  the  statute  of  limitations, 
they  claiming  tbe  benefit  ot  said  statute. 
Tbe  two  defendants  interposing  affidavits 
denying  that  they  authorized  payment  of 
tbe  debts  beyond  the  amount  of  tbe  as- 
signed estate,  and  the  affidavits  estab- 
lishing in  substance  that  the  payments  be- 
yond assets  wereat  the  request  of  tbe  oth- 
er assignors,  and  that  Peter  Bittner  and 
Rauch  repaid  to  tbe  assignee  what  he 
had  expended  of  his  own  funds,  the  ques- 
tion presented  is  whether  said  Peter  Bitt- 
ner and  Ranch  can  recover  in  thls.action 
against  their  two  surviving  copartners 
the  amount  they  thus  paid  for  the  firm's 
benefit.  The  statement  of  the  question 
suggests  the  answer  which  must  be  given, 
— when  Peter  Bittner  and  Raucb  thus 
paid  they  were  entitled  to  be  repaid  by 
their  copartners,  provided  it  appeared  up- 
on a  settlement  of  the  partnership's  at- 
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faire  that  thejr  were  equitably  entitled  to 
BO  much ;  in  other  words,  to  constitute 
one  or  two  of  the  partners  a  creditor  of 
the  ilrm,  or  of  any  of  the  members  there* 
of,  becaaae  of  a  payment  on  the  firm's  ac- 
coant,  a  settlement  of  the  partnership  ac- 
counts Is  necessary;  it  must-,  be  ascer- 
tained huw  much  each  contribnted  and 
drew  out.  Dpon  no  theory  can  a  partner 
recover  a  Judj^nient  in  an  action  of  aa- 
sumpait  against  his  copartners  for  a  firm 
debt  paid  by  him,  directly  or  Indirectly, 
through  another.  Besides  the  obstacle  to 
a  recovery  in  this  action  already  stated,  it 
is  manifest  that  the  account  Is  effective 
only  BO  far  as  it  is  a  settlement  of  the 
trust ;  that  trust  was  to  account  fo"  what 
the  assignment  carried  to  the  assignee,  to 
distribute  to  the  creditors  the  trust  fund 
according  to  their  rights,  and,  if  all  was 
not  required  to  pay  the  debts,  to  return 
the  exceos  to  the  assignors.  If  the  as- 
signee paid  mure  than  he  had  in  hand, 
such  payment  was  on  the  footing  of  a 
contract,  and  not  as  an  obligation  Im- 
posed by  the  trust.  The  account  con- 
firmed cannot  be  taken  to  be  an  adjudica- 
tion as  to  that. " 

John  Rupp  and  E.  O.  ScbwartM.  for  ap- 
pellant. 

On  motion  for  a  compulsory  nonsuit.  It 
is  the  duty  of  the  court  to  assume  the 
truth  of  the  plain  tlH's  evidence,  and  to  de- 
duce therefrom  every  reasonable  inference 
of  fact  in  his  favor.  Jones  v.  Bland,  110 
Pa.  St.l90,9Atl.Bep.  275;  Miller  v.  Bealer, 
100  Pa.  St.  583;  McOrann  v.  Railroad  Co., 
Ill  Pa.  St.  171,  2  Atl.  Rep.  872.  The  con- 
firmation of  the  accounts  of  an  executor, 
administrator,  or  guardian  is  a  definite  de- 
cree, and  conclusive  on  all  parties  as  to 
all  matters  contained  therein.  McFadden 
V.  Geddis,  17  Serg.  &  B.  836;  Clark  v. 
Callnghan,  2  Watts,  259 ;  Thompson  v.  Mc- 
Gaw,  Id.  161 ;  McLenaxihan  v.  Com.,  1 
Rawle,  357;  Rboads'  Appeal.  39  Pa.  St. 
186;  Shollenberger's  Appeal,  21  Pa.  St. 
337;  Com.  v.  Rhoads,  87  Pa.  St.  60;  Vin- 
cent V.Watson,  40  Pa.  St.  806;  Moore's 
Appeal,  10  Pa.  St.  435;  Little  v.  Com..  48 
Pa.  St.  337;  McLellan's  Appeal,  76  Pa. 
St.  231;  Com.  v.  Trout,  Id.  379;  Seibert's 
Appeal,  19  Pa.  St.  49.  In  an  action  on  a 
debt  of  record  in  the  nature  of  a  judg- 
ment, statute  of  limitations  cannot  be 
pleaded.  Lightfoot  y.  Polxreen,  13 Serg.  & 
B.  895;  Bank  v.  Hill,  2  Watts  &  S.  56; 
Bail  way  Co.  v.  Moore,  64  Pa.  St.  79;  Com. 
v.Moltz,  lOPa.St.  527;  Bard  v.  McGregor, 
2  Grant,  353;  De  Haven  v.  Bartholomew, 
57  Pa.  St.  126;  Davis  v.  Shoemaker.  1 
Bawle,  135;  Vincent  v.  Watson,  40  Pa.  St. 
306.  A  judgment  in  favor  of  the  legal 
plaintiff  protects  the  defendants,  and  it 
does  not  concern  them  for  whose  use  the 
suit  is  brought.  Com.  v.  Lightner,  9 
Watts  &  S.  117;  Montgomery  v.  Cook,  6 
Watts,  238;  Armstrong  v.  Lancaster,  5 
Watts,  68;  Ballroad  Co.  v.  Wilcox,  48  Pa. 
St.  161.  By  an  assignment  for  the  benefit 
of  creditors,  s  partnership  is  dissolved, 
and  the  former  members  of  the  firm  have 
no  longer  any  relation  of  trustor  confi- 
dence to  each  other.  McKelvy's  Appeal, 
72  Pa.  St.  409;  Com.  v.  Lightner,  9  Watts 
ft  S.  117.  Where  one  of  two  debtors  in  a 
joint  judgment  is  compelled  to  pay  the 


entire  amount  thereof,  he  fa  entitled  to  be 
subrogated  to  the  creditor's  rights  against 
bis  co-obligor,  as  to  the  latter's  propor- 
tion of  the  debt.  Ackermnn's  Appeal,  106 
Pa.  St.  1;  Gearhart  v.  Jordan,  11  Pa.  St. 
825;  Daflleld  v.  Cooper,  87  Pa.  St.  443. 

C.J.  Erdman.  R.  E.  Wright's  Sons,  and 
T.  F.  DIefenderfer,  for  appellees. 

The  confirmation  of  the  accounts  of  an 
assignee  is  not  conclusive  on  the  parties 
interested,  as  in  the  case  of  executors,  ad- 
ministrators, trustees,  and  guardians. 
Light's  Estate,  (Pa.)  20  Atl.  Bep.  536,  637. 
One  partner  cannot  recover  in  assampsit 
against  other  for  advances  until  a  settle- 
ment of  the  partnership  accounts,  with- 
out proof  of  an  express  promise  to  pay, 
though  the  partnership  has  ceased  to  ex- 
ist.   Leidy  v.  Messlnger,  71  Pa.  St.  177. 

Per  Curiam.  On  the  argument  at  bar, 
judgment  affirmed. 


— —  (139  Pa.  St.  «36) 

Hayes,  County  Treasurer,  v.  Coatesvillb 

OPERA-HotlBE  Co. 

(Supreme  Covrt  of  PennsyVvamia.  Feb.  9, 1891.) 
Theatrical  Licbxsbs. 
Act  Pa.  April  10, 1845,  provides  that  there- 
after no  theatrical  exhibition  shall  be  allowed 
without  a  license  from  the  state.  Act  Pa.  May 
15, 18S0,  i  6,  provides  that "  the  price  of  a  theater  or 
oircns  license  or  museum  or  any  other  place  for 
theatrical  representations  shall  be,  in  the  city  and 
county  of  Philadelphia,  $500,  and  in  the  county 
of  Allegheny,  $200,  and  for  each  and  every  other 
county  •  *  •  within  the  bounds  of  which  such 
theater  or  circus  may  be  shown,  held,  or  exhib- 
ited, the  snm  of  $50. "  Act  Pa.  April  14,  1851,  S 
12,  gives  theatrical  exhibitors  the  option  of  pay- 
ing a  license  of  $50  for  each  ooanty  in  which  they 
exhibit,  or  a  license  of  $1,000  for  the  right  to  ex- 
hibit'ttaroughout  the  state,  in  which  case  it  pro- 
vides thai  the  "act  of  May  15,  1850,  shall  not  be 
construed  as  applying  to  any  person  so  paying 
for  and  receiving  a  license  for  the  whole  state. " 
Held  that,  while  In  Philadelphia  and  Allegheny 
counties  the  license  was  of  the  place  of  amuse- 
ment, in  other  counties  it  was  of  the  company  or 
exhibitors. 

Appeal  from  court  of  common  pleas, 
Chester  county. 

Action  by  Robert  L.  Hayes,  county 
treasurer  of  Chester  county,  against  the 
CoatesvIIle  Opera-House  Company,  to  de- 
termine whether  or  not  defendant  was 
obliged  to  pay  an  annual  license  fee  to  the 
state.  Judgment  fur  defendant,  and 
plalntlB  appealed.    Affirmed. 

The  case  was  submitted  on  the  follow- 
ing agreed  statement:  "The  defendant, 
the  CoatesvIIle  Opera-House  Company, 
was  incorporated  by  letters  patent  by  the 
governor,  under  the  act  of  1874  and  the 
supplements  thereto,  for  the  purpose  of 
establishing,  and  maintaining  an  opera- 
house  in  the  borough  of  CoatesvIIle,  Ches- 
ter county,  Pa.  The  said  corporation  is 
the  owner  of  a  lot  of  land  in  said  borough 
of  CoatesvIIle,  whereon  Is  erected  a  three- 
story  brick  building.  The  lower  story  is 
used  for  a  market-bouse  and  ware-rooms; 
the  third,  or  upper,  story  Is  used  for  lodge- 
rooms  and  society  meetings ;  the  second 
story  is  fitted  up  with  a  stage,  boxes,  seats, 
and  some  scenery,  and  Is  rented  by  the 
lessees  for  political  and  other  public  meet- 
ings, local  entertainments,  school  exhibi- 
tions, festivals,  and  like  entertainments. 
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The  same  ts  also  leased  (rom  time  to  time 
by  the  defendant  company  to  traveling 
tbeatrlcal  companies  from  the  city  of  Phil- 
adelphia, tor  the  exhibition  and  perform- 
ance of  theatrical  and  operatic  entertain- 
ments. Such  entertainments  are  likely  to 
occur  several  times  Ihthe  course  of  a  year, 
bat  do  not  happen  with  any  regularity. 
The  corporation  defendant  is  not  other- 
wise than  as  stated  the  manager  or  ex- 
hibitor of  said  entertainment,  if  the  said 
facta  amount  to  being  a  manager  or  ex- 
hibitor, and  is  in  nowise  interested  in  the 
receipts  thereof.  Its  only  connection  there- 
with is  to  rent  to  such  theatrical  and 
other  like  companies  the  use  of  Its  second- 
story  hall  at  a  rent  or  price  per  night  for 
the  use  thereof,  which  may  be  from  time 
to  time  agreed  upon  by  them.  The  said  de- 
fendant has  nut  obtained  a  license  from 
the  commonwealth  of  Pennsylvania  al- 
lowing It  to  hold  or  exhibit  operas  ur 
tbeatrlcal  exhibitions  In  its  said  building. 
It  the  court  shall  be  of  opinion  that  the 
law  requires  the  defendant  to  obtain  an 
annual  license  from  the  said  state  of  Penn- 
sylvania to  allow  its  said  hall,  stage,  and 
scenery  to  be  osed  for  operatic  perform- 
ances or  exhibitions  as  above  stated,  then 
Judgment  shall  be  entered  for  plaintiff 
and  against  the  defendant  for  the  sum  of 
950;  but  If  the  court  shall  be  of  the  opin- 
ion that  the  law  does  not  require  the  said 
defendant  to  obtain  such  license  from  the 
said  state,  then  Judgment  shall  be  entered 
for  the  defendant;  the  costs  legally  taxa- 
ble to  follow  the  Judgment,  and  either  side 
reserving  the  right  to  appeal  from  the 
said  Judgment  to  the  suprcniecourt. "  The 
court  below  rendered  thn  following  opin- 
ion, per  Hemphill,  J. :  "This  is  an  amica- 
ble action  and  case  stated  to  determine 
whether  or  not  the  Coatesville  Opera- 
Honse  Company,  of  the  borough  of  Coates- 
ville, Chester  county,  Pennsylvania,  Is  re- 
quired to  pay  an  annual  license  to  the  said 
state,  under  the  provisions  of  the  act  of 
assembly  of  April  16, 184.?,  and  its  snpple- 
men  ts.  The  Coatesville  Opera-House  Com- 
pany was  Incorporated  by  letters  patent 
from  the  governor  under  tlie  act  of  1874 
and  supplements, for  the  purpose  of  estab- 
lishing and  maintaining  un  opera  house 
in  the  borough  of  Coatesville,  in  this  coun- 
ty, and  Is  the  owner  of  a  three-story  brick 
building  in  said  borough,  the  lower  story 
of  which  is  used  for  a  market-house  nnd 
ware-rooms;  the  third  story  for  lodge- 
rooms  and  society  meetings;  and  the  sec- 
ond story,  which  is  fitted  up  with  a  stage, 
boxes,  seats,  and  some  scenery,  is  rented 
by  the  company  for  political  and  other 
public  meetings,  local  entertainments, 
school  exhibitions,  festivals,  ^nd  like  en- 
tertainments, and  also,  from  time  to  time, 
to  travellngtheatrical  companies  from  the 
city  of  Pbiladelphlu,  for  the  exhibition 
and  performance  of  theatrical  and  operatic 
entertainments.  The  second  section  of  the 
act  of  April  16,  1845,  provides  'that  no 
theatrical  exhibition  or  exhibitions  of  cir- 
cus performances  or  menageries  shall  here- 
after be  allowed  In  this  commonwealth 
withont  a  license  from  the  state;  and  the 
treasurer  of  any  county  shall  haveauthor- 
Itytograntlicenses  under  his  hand  and  the 
seal  of  the  proper  county  for  such  exhibi- 


tion, 6n  the  payment  ot  the  following 
sums,  to-wlt;'  then  follows  the  license 
rates,  which  were  altered  by  the  act  of 
May  15, 1S50,  which  is  a  supplement  to  the 
preceding  act.  and  the  fifth  section  of 
which  provides  '  that  hereafter  the  price  of 
a  theater  or  circus  license  or  museum  or 
any  other  place  for  theatrical  representa- 
tions shall  be,  in  the  city  and  county  of 
Philadelphia,  $500,  and  in  the  county  of 
Allegheny,  f 200,  and  for  each  and  every 
other  county  in  the  commonwealth,  with- 
in the  bounds  of  which  such  theateror  cir- 
ens  may  be  shown,  held,  or  exhibited,  the 
sum  of  $60.  •  •  •  Such  license  shall  be 
granted  according  to  the  provisions  of  the 
second  section  of  the  act  of  16th  day  of 
April,  1845,  by  the  treasurer  of  the  proper 
county,  upon  receiving  the  price  ot  the 
same;  but  no  such  license  shall  entitle  the 
party  who  shall  receive  it  to  make  any 
such  exhibition  except  within  the  county 
for  which  the  same  shall  be  granted.' 
Two  kinds  or  classes  of  licenses,  it  will  be 
seen,  are  contemplated  by  this  section. 
The  first  is  of  the  place  or  building,  the 
language  being, '  the  price  of  a  theater  or 
circus  license  or  museum  or  any  other 
place  for  theatrical  representations  shall 
be,'  etc.,  and  is  confined  to  the  city  and 
county  of  Philadelphia  and  county  of  Alle- 
gheny. Cf  the  subsequent  acts  of  March 
30, 1864,  and  May  22, 1879,  which  relate  to 
the  regulation  and  licensing  of  places  of 
amusement,  the  former  Ik  confined  totbe 
city  of  Philadelphia,  and  the  latter  to  the 
cities  of  the  first  class.  These  acts,  there- 
fore, do  not  apply  to  any  places  of  amuse- 
ment within  the  county  of  Chester.  The 
second  class,  which  applies  to  all  the  coun- 
ties of  the  state  excepting  Philadelphia 
and  Allegheny,  is  a  license,  not  of  the 
building  or  place,  but  of  the  company  or 
exhibitors;  for  the  langruage  is,  'and  for 
each  and  every  other  county  of  the  com- 
monwealth within  the  bounds  of  which 
such  theater  or  circus  may  be  shown,  held, 
or  exhibited.'  The  twelfth  section  of  the 
act  of  April  14, 1851,  gave  such  exhibitors 
the  option  of  paying  a  license  of  $50  for 
each  and  every  county  in  which  they  ex- 
hibited, or  a  license  of  $1,000  for  the  right 
to  exhibit  throughout  the  state,  in  which 
case  it  provided  that  the  'act  of  May  15, 
1850,  shall  not  be  construed  as  applying  to 
any  person  so  paying  for  and  receiving  a 
license  for  the  whole  state.'  The  case  ot 
Bell  V.  Mahn.  121  Pa.  St.  225,  15  Atl.  Rep. 
523,  is  not  In  point.  There,  'the  single  ques- 
tion,' says  J UHtice  Clark, 'sought  to  be 
raised  for  the  determination  of  thecourt  is 
whether  or  not  the  performance  of  the  op- 
era may  be  properly  regarded  as  a  theatri- 
cal exhibition  within  themeaningof  theact 
of  April  16. 1845,  (P.  L.  583,)  and  other  acts 
of  assembly  subsequent  thereto,  providing 
that  no  "theatrical  exhibition"  shall  be 
allowed  in  this  state  without  a  license  first 
bad  and  obtained,'  etc.  The  Areh-Street 
Opera-House,  over  which  the  controversy 
in  that  case  arose,  is  located  in  the  city 
of  Philadelphia,  and  subject,  therefore,  to 
the  provisions  of  the  acts  ot  assembly 
govemiug  licenses  In  that  city,  and  which 
do  not  apply  to  other  parts  of  the  state. 
As  the  Coatesville  Opera-House  Company 
la  not  the  proprietor,  manager,  or  exhibit- 
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or  of  a  theater,  circus,  or  menaKerie, 
etc.,  but  merely  the  owner  of  a  building 
Bumetimes  leaned  to  sncta  persoua,  they  are 
not  rei^uired  to  pay  any  license  to  the 
state  under  the  provisions  of  the  above- 
recited  acts.  Not  coming  within  either  of 
the  two  clOHSes  desiKoated  by  the  act  of 
1845  and  its  suppleinents,  judgment  must 
be  entered  for  the  defendant,  with  costs, 
etc.,  as  provided  In  the  case  stated. " 

William  S.  Kiikpatrick,  Atty.  Gen.,  and 
Tliomaa  W.  Baldwin,  for  appellant. 

A  theater  ts  ahoase  for  the  exhibition  of 
dramatic  performances.  Bell  r.  Mahn,  121 
Pa.  »t.  225, 15  Atl.  Bep.  523.  The  license 
is  tor  putting  a  theater  to  use  as  such. 
Bell  V.  Mahn,  supra ;  Nurdlinger  v.  Irvine, 
4.4 tl.  Rep.ice.  Statutes areto  beconstrued 
with  regard  to  the  cause  or  occasion  of 
passing  the  same.  Improvement  Co.  v. 
Com.,  94  Fa.  St.  450.  Acts  of  assembly 
relating  to  the  licensing  of  theaters :  Act 
Pa.  April  16,  ifi45.  (P.  L.  532;)  Act  Pa. 
April  10, 1S49,  (P.  L.  570;)  Act  Pa.  May  15, 
1850.  (P.L.  772;)  Act  Pa.  April  14, 1851,  (P. 
L.  594.) 

R.  Jones  Monagban  and  J.  Frank  E. 
Hause,  for  appellee. 

Per  Curiam.  On  the  argument  at  bar, 
Judgment  affirmed. 


(139  Pa.  8t  46»)        

Clabk  et  hI.  t.  Fsll. 
(Supreme  Court  of  Pennsylvania.  Jan.  18, 1891.) 

EXKCCTION— LbVT  oh  RBAI.TT. 

Act  Pa.  1836.  S  41,  (BrighUy,  Purd.  Dig. 
p.  749,  par.  58, )  provides  that,  when  a  writ  of  exe- 
cution Is  issued,  the  officer  shall  levy  on  defend- 
ant's personalty,  and  make  return  according  to 
the  command  of  the  writ  Stetlon  48  provides 
that,  U  sufficient  personal  property  cannot  be 
found  by  such  ofBoer,  he  shall  proceed  to  levy  on 
defendant's  real  estate.  BeHd,  that  where,  under 
a  writ  ot  fieri  facias,  a  levy  was  made  on  realty, 
the  execution  would  not  be  set  aside  merely  be- 
cause no  return  had  been  made  that  there  was  no 
personalty. 

Appeal  from  court  of  common  pleas,  Phil- 
adelphia county. 

Action  by  Harry  A.  Clark,  Emory  A. 
Clark,  and  Charles  W.  Thomas,  copartners 
as  Clark  Bros.  &  Co.,  against  William 
Jenks  Fell,  executor  and  trustee  of  the 
estate  of  Franklin  Fell,  deceased.  There 
was  Judgment  for  plaintiffs,  and  under  a 
writ  of  Serl  fnciaa  issued  thereon  a  levy 
was  made  on  realty,  though  there  had 
been  no  execution  levied  on  personalty.  A 
rule  granted  to  show  cause  why  the  execu- 
tion Hhould  not  be  set  aside  was  dis- 
charged, and  defendant  appealed.  Af- 
firmed. 

Edward  Barry,  for  appellant. 

Land  can  be  taken  on  execution  only 
after  exhaustion  of  the  personal  property 
of  tlie  debtor.  Spear  v.  Hannum,!  Yeates, 
380,  .387;  Act  Pa.  1705,  (P.  Ii.  57;)  Morris's 
Ex'rs  V.  McConnaughy,  2  Dall.  189;  May- 
bury  v.  Jones,  4  Yeates,  22;  Ewing  v.  Mc- 
Nair,  2  Dall.  269;  Act  Pa.  1836,  (P.  L.  764, 
765,)  §S  19,  20. 

M.  Hampton  Todd,  for  appellee. 

The  presumption  is  that  a  sheriff  who 
has  levied  an  execution  on  real  estate, 
without  making  a  return  that  there  was 
no   personalty,  did  his  duty,  and    that 


there  was  no  personalty.  Act  Fa.  1886,  | 
41,  (Brightly,  Purd.  Dig.  p.  749,  par..  53,) 
provides:  "The  officer  to  whom  any  such 
writ  may  be  dli-ected  shall,  if  the  defend- 
ant therein  refuse  or  neglect  to  pay  the 
debt  and  costs,  proceed  to  levy  and  sell 
so  much  of  the  defendant's  personal  es- 
tate as  Bbull  be  sufficient  for  that  purpose, 
and  make  return  of  his  proceedings  to  the 
court,  according  to  the  command  of  such 
writ."  Act  Pa.  1336,  §  43.  (Brightly,  Purd. 
Dig.  p.  753,  par. 62,)  provides :  "  If  sufficient 
personal  estate  cannot  be  found  by  such 
officer,  he  shall  proceed  to  levy  upon  the 
defendant's  real  estate,  or  such  part  there- 
of as  he  may  deem  sufficient  to.  pay  the 
sum  to  be  levied  as  aforesaid,  but' not  less 
than  a  whole  tract  shall  be  levied  on. " 

Pes  Cdriam.    On  the  argument  at  bar, 
Indgment  affirmed. 


a«  9%.  St  824) 

BoBB  V.  Carnegie  Bbob.  &  Co.,  Limited. 

(Supreme  Court  of  Pen/naylvanla.    Oct  5, 1891.) 

COKB-OVBNS— ISJCBT  TO  AMOINING  LaSD— StSB- 

ujzixe  Oasbs— BsoovBBT— Mbasubs  or  Dax- 

AOB8. 

1.  Where  a  company  establishes  an  oven  for 
the  manntaoture  of  the  coke  of  other  ooupanies, 
and  its  location  is  due  entirely  to  the  convenient 
proximity  of  the  mines  of  such  other  compaules, 
and  not  to  the  development  of  any  mines  ot  its 
own,  an  Injury  to  adjoining  land  irom  smoke  and 
sterilizing  gases  is  not  irremediable,  as  the  nec- 
essary consequence  of  the  company's  legal  right 
to  develop  its  property,  bnt  is  the  consequence 
of  devoting  its  land  to  manufacturing ;  and  there- 
fore, while  the  person  who  sustains  injury  is  not 
entitled  to  an  injunction,  if  the  oven  has  been 
well  located,  and  is  as  remote  from  dwellings  as 
any  that  oan  be  found  in  that  region,  he  is  never- 
theless entitled  to  damages  in  an  aotlon  at  law. 
Coal  Co.  V.  Sanderson,  118  Fa.  St.  196, 6  Atl.  Rep. 
453;  Huckenstine's  Appeal,  70  Pa.  St  102:  and 
Railroad  Co.  v.  Lippincott,  116  Pa.  St  472,  9  Atl. 
Rep.  871,— distingmshed. 

2.  Wliere,  in  an  aotlon  against  a  coke  com- 
pany, the  declaration  alleeed  that  the  smoke  and 

f;as  from  the  oven  passed  over  plalntill's  farm, 
njurine  his  crops,  diminishing  the  productive- 
ness of  nis  soil,  and  the  desirability  of  his  house 
as  a  place  of  residence,  and  the  evidence  showed 
that  during  two  of  the  six  years  open  to  inquiry 
the  farm  had  been  rented  to  a  tenant  at  its  full 
rental  value,  plaintiff  was  entitled  to  recover 
only  for  the  shrinkage  in  the  crops  of  the  remain- 
ing four  years,  as  shown  in  bushels  or  tons  by  a 
comparison  with  the  crops  of  previous  years,  and 
for  the  permanent  injury  to  the  soil  which  a 
chemical  analysis  might  disclose,  as  also  for  the 
conduct  of  the  business  in  such  a  negligent  man- 
ner as  to  affect  the  use  of  the  premises  or  the 
health  of  the  ocoupauts;  but  not  on  account  of 
the  nature  of  the  business  itself,  or  of  the  fact 
that  plaintiff's  home  had  l>een  rendered  less  de- 
sirable by  reason  of  its  proximity,  or  that  its 
market  vcuue  had  been  thereby  reduced. 

8.  Questions  as  to  where,  the  coke  company 
obtained  the  material  from  which  they  made 
coke,  or  what  price  they  paid  for  it,  or  what 
the  miners  who  brought  it  to  the  surface  were 
paid  for  mining  it,  were  of  no  moment,  and 
should  have  been  excluded. 

4.  A  question  as  to  how.  In  the  judgment  of 
the  witness,  such  a  farm  would  be  adapted  to  fruit- 
raising,  if  there  were  no  smoke  from  the  oven, 
should  have  been  excluded,  as  not  tendifigl  to 
prove  any  actual  damagp,  but  rather  what  dam- 
age the  owner  would  have  sustained  had  he  de* 
voted  his  land  to  that  purpose. 

5.  An  instruction  tliat  the  owners  of  ooal 
lands  may,  even  to  the  injury  of  adjoining  own- 
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era,  develop  and  operate  their  lands  without 
remedy  on  the  part  of  the  latter,  unless  malice 
or  negligence  be  shown;  that  eqnitj  will  not  re- 
strain the  operation  of  works  of  an  Injurious  nat- 
ure, where  the  best  place  to  do  the  least  injury 
to  others  has  been  selected;  and  that,  while 
equity  will  not  restrain,  law  will  give  a  remedy 
where  actual,  positive^  serious  injury  has  been 
done  to  another  by  bringing  upon  adjacent  land 
and  manufacturing  there  material  not  a  part  of 
it, — ^was  not  prejudicial  to  the  coke  company,  in 
conceding  that  a  mine  owner  is  under  less  obli- 
gation to  his  neighbors  when  he  makes  coke  up- 
on the  tract  from  which  the  coal  is  mined  than 
when  he  makes  it  elsewhere,  since  such  a  con- 
cession, even  if  mistaken,  was  not  raised  by  the 
facts. 

Appeal  from  coart  of  common  pleas, 
Wescmoreland  county. 

Action  by  Adam  Robb  against  the  Car- 
negie Bros.  &  Co.,  Liimited,  to  recover  dam- 
affea  for  injuries  to  hia  farm  by  reason  of 
tbe  flmoke  and  ga-ses  from  their  coke-ov- 
ens erected  on  adjoining  land.  There  was 
a  Judgment  for  plaintiff,  and  defendants 
appeal.    Reversed. 

One  of  plaintiff's  witnesses  was  asked 
the  following:  "How  would  this  farm 
be  for  producing  fruit,  in  your  judgment, 
leaving  the  smoke  out  of  the  qnestion?" 
This  was  for  the  purpose  of  showing  that 
the  soil  was  suitable  for  planting  and 
maintaining  an  orchard,  and  was  objected 
to  by  the  defendants  as  too  general  and 
vague,  and  not  calculated  to  prove  any 
damages  Hustained  by  the  plaintiff.  There 
was  an  orchard  on  the  farm,  and  testi- 
mony had  already  been  admitted  as  to  its 
condition,  and  the  frult-bearlng  qualities 
of  the  trees.  The  objection  was  overruled, 
and  defendants  excepted.  The  foregoing 
is  their  ninth  assignment  of  error.  The 
others  appear  sufficiently  in  the  opinion. 

Manbund  &  Gaitber  and  Wentling  dt 
Miller,  for  appnllants.  Atkinson  A  Peo- 
ples, for  appellee.  George  Sblrus,  Jr.,  for 
South-West  Coal  &  Coke  Co. ;  W.  F.  Mc- 
Cook,  lor  H.  C.  Frick  Coke  Co. ;  Knox  A 
fieed,  for  United  Coal  &  Coke  Co.,— filing 
briefs  by  permission. 

Williams,  J.  This  case  was  tried  with 
considerable  care  in  the  court  below,  and 
was  In  most  respects  well  tried.  Some 
questions  were,  however,  raised  and  con- 
sidered on  the  trial  which  were  not  neces- 
sarily involved,  and  which  hindered, 
rather  than  helped,  the  court  and  jury  In 
reaching  a  correct  result.  For  this  rea- 
son, and  because  the  case  as  It  Is  present- 
ed Is  one  of  considerable  general  Im- 
portance, it  seems  desirable  that  the  posi- 
tion of  the  parties,  and  principles  by 
which  their  relative  rights  are  to  be  ad- 
justed, should  be  briefly  considered.  This 
may  be  done  by  answering  the  following 
questions:  First.  Has  the  plaintiff  shown  a 
cause  of  action  for  which  he  can  recover  in 
a  court  of  law?  Second.  If  he  has,  what  Is 
the  measure  of  bis  damages?  Third.  Was 
the  evidence,  which  was  admitted  under 
objection,  relevant  to  the  issue  before  the 

Iury?  The  plaintiff  shows  that  prior  to 
871  he  was  the  owner  of  a  farm  In  West- 
moreland county  on  the  uplands  north  of 
Brush  creek.  His  cultivated  fields  began 
about  1,000  feet  from,  and  about  300  feet 
above,  the  stream,  and  extended  back  to 


and  beyond  his  dwelling  and  farm  build- 
ings, which  were  about  one-half  mile  from 
the  stream.  He  shows  that  In  1871  the 
defendants  bought  a  tract  of  land  in  the 
valley,  and  extending  up  the  slope  some 
three  or  four  hundred  feet,  on  which  they 
erected  coke-oven^  on  the  flat  on  the  north 
side  of  the  creek.  He  alleges  that  the 
smoke  and  gas  from  these  ovens  passed 
over  his  farm,  injuring  thereby  his  crops, 
diminishing  the  productiveness  of  the  soil, 
and  the  desirability  of  his  house  as  a 
place  of  residence.  Evidence  was  given  on 
the  trial  in  support  of  this  allegation. 
The  defendants  deny  that  the  plaintiff  has 
suffered  injury  in  his  crops,  his  soil,  or  the 
comfort  of  his  home;  and  they  further 
deny  that  the  injuries  alleged.  If  actually 
sustained,  would  entitle  the  plaintiff  to 
recover,  and  for  this  they  give  the  follow- 
lug  reasons:  (a)  Such  Injuries  are  the 
natural  and  necessary  result  of  the  devel- 
opment by  the  owner  of  the  resources  of 
his  own  land,  as  in  Coal  Co.  v.  Sander- 
son, 113  Pa.  St.  126,  6  Atl.  Rep.  453;  (&) 
they  result  from  a  reasonable  use  of  his 
own  land  for  a  lawful  purpose,  as  In  Huck- 
enatine's  Appeal.  70  Pa.  St.  102;  (c)  they 
result  from  the  pursuit  of  a  lawful  calling, 
in  a  lawful  manner,  without  either  negli- 
gence or  malice  on  the  part  of  the  owner 
or  bis  employes,  as  lu  Railroad  Co.  v.  Lip- 
plncott,  116  Pa.  St.  472,  9Atl.  Rep.  871.  In 
Sanderson's  Case  the  land  of  the  coal  com- 
pany was  coal  land.  Its  value  could  be 
realized  by  the  owners  in  no  other  way 
than  by  bringing  the  coal  to  the  surface, 
so  that  It  could  be  prepared  for  the  mar- 
ket. In  the  process  of  mining,  subter- 
ranean veins  of  water  are  necessarily  open, 
and  the  water  accumulating  in  the  mines 
must  be  brought  to  the  surface,  where  It 
naturally  finds  its  way  into  the  surface 
streams,  and  pollutes  them.  If  this  could 
not  be  done,  a  great  industry  would  be 
interfered  with,  and  the  owner  of  the  coal 
land  denied  the  exercise  of  the  rights  of 
ownership  on  his  land  for  the  benefit  of  a 
neighboring  owner  whose  title  was  no 
greater  or  bigherthan  bio  own.  The  max- 
im, sic  utere  tao  ut  aJlenuui  non  Isedaa, 
was  therefore  neither  suspended  nor  modi- 
fled  in  Sanderson's  Case. 

The  coal  company  was  using  Its  own 
land  In  the  only  manner  practicable  to  It. 
The  harm  .done  thereby  to  others  was  the 
least  In  amount  consistent  with  the  nat- 
ural and  lawful  use  of  its  own.  If  this  use 
was  to  be  denied  to  the  coal  company,  be- 
cause some  Injury  or  Inconvenience  to 
others  was  unavoidable,  tben  the  result 
would  be  practical  conflscatlon  of  the 
coal  lands  for  the  bennSt  of  householders 
living  on  lower  ground.  But  the  defend- 
ants are  not  developing  the  minerals  In 
their  land,  orcultlvating  its  surface.  They 
have  erected  coke-ovens  upon  it,  and  are 
engaged  in  the  manufacture  of  coke. '  Their 
selection  of  this  site,  rather  than  some 
other,  is  due  to  its  Ibcatlou,  and  to  their 
convenience,  and  has  no  relation  to  the 
character  of  the  soil,  or  to  the  presence  or 
absence  of  underlying  minerals.  The  selec- 
tion was  no  doubt  a  wise  one,  quite  se- 
cluded, and  quite  convenient  to  the  several 
mines  from  which  the  material  was  to  be 
obtained  for  the  making  of  coke ;  bat  it 
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was  the  selection  ot  a  manufactnrinjc  Bite, 
and  la  subject  to  the  aame  coneideratlona 
as  though  glass  or  lumber  or  iron  had 
been  the  commodity  to  be  produced  In- 
stead of  coke.  The  rule  In  Sanderson's 
Case  has  therefore  no  application  to  the 
facts  of  this  case.  The  injury,  If  any,  re- 
sulting from  the  manufncture  of  coke  at 
this  site.  Is  in  no  sense  the  natural  and 
necessary  consequence  of  the  exerciae  of 
the  legal  rights  of  the  owner  to  develop 
the  resources  of  his  property,  but  Is  the 
consequence  of  hla  election  to  devote  hla 
land  to  the  establishment  of  a  particular 
sort  of  manufacturing,  having  no  natural 
connection  with  the  soil  or  the  subjacent 
strata.  The  rule  In  Huckenstine's  Appeal 
is  equally  Inapplicable.  The  land  of  the 
appellant  In  that  case  had  upon  it  a  de- 
posit of  fine  brick  clay,  which  could  be 
made  Into  bricks  with  profit,  U  this  was 
done  near  the  pit  from  which  the  clay 
was  taken.  This  Is  the  usual,  and  proba^ 
bly  a  necessary,  way  of  converting  the 
clay  into  bricks.  An  effort  was  made  to 
enjoin  against  the  burning  of  the  biicka 
by  Huckenatine  on  the  field  where  the  clay 
was  obtained.  The  injunction  was  re- 
fused, and  it  was  held  that,  npon  the  case 
as  presented,  Huckenstlne  was  making  a 
reasonable  use  of  bis  own  land,  which  eq- 
uity would  not  Interfere  with.  Whether 
he  would  have  been  liable  in  an  action  at 
lawfor  anysubstantial  injury  he  might  do 
to  a  neighbor  by  the  burning  of  bricks 
was  not  before  the  court,  and  was  not 
considered.  We  think  it  la  true,  as  held  by 
the  judge  of  the  court  below,  that  the  evi- 
dence in  this  case  would  not  Justify  an  In- 
junction. It  shows  a  selection  of  a  site  as 
welt  adapted  to  the  business,  and  as  re- 
mote from  dwellings,  as  any  in  that  re- 
gion. To  enjoin  the  manufacture  of  coke 
at  such  a  site  would  amount  to  a  prohibi- 
tion of  itr  manufacture,  and  the  destruc- 
tion of  vast  allied  and  dependent  indus- 
tries of  immense  value  to  the  public  as 
well  aa  to  those  directly  engaged  in  them. 
An  Injunction  la  not  of  right,  but  of  grace, 
and  will  never  be  issued  by  a  court  of  eq- 
uity when  it  will  inflict  a  greater  injury 
than  it  will  prevent.  In  such  a  case  the 
Injured  party  will  be  left  to  his  redress  at 
law.  No  more  than  this  la  fairly  covered 
by  nuckenstlne's  Case.  The  plaintiff  in 
this  case  is  therefore  in  the  right  court, 
and,  if  he  la  substantially  hurt  by  the  use 
to  which  the  defendants  have  seen  fit  to 
devote  their  land,  we  see  no  reason  why 
he  may  not  recover,  unless  it  i»  found  in 
the  last  of  the  positions  taken  by  the  de- 
fendants for  which  Lippincott's  Case  is 
cited. 

It  is  a  fundamental  principle  ot  our  sys- 
tem of  government  that  the  Interest  of  the 
public  is  higher  than  that  of  the  individu- 
al, so  that  when  these  interesta  are  in 
conflict  the  latter  must  give  way.  If  the 
individual  is  thereby  deprived  of  his  prop- 
erty without  fault  on  hla  part,  he  Is  enti- 
tled to  compensation ;  but  If  be  ia  affected 
only  in  his  tastea,  hia  personal  comfort,  or 
pleasure,  or  preferences,  these  he  must  sur- 
render for  the  comfort  and  preferences  of 
the  many.  Thus  highways  are  necessary 
to  the  public  bualneaa  and  comfort.  Some 
noise  and  dust  are  necessarily  occasioned 


by  the  legitimate  use  of  tbem.  This  may 
be  disagreeable,  perhaps  la  some  cases 
positively  harmful,  to  some  one  or  more 
of  the  persona  living  along  them;  hut 
for  this  there  is  no  remedy,  at  law  or 
in  equity.  It  is  one  of  the  necessary 
conseqnences  ot  subjecting  the  Individual 
to  the  public  In  those  things  as  to 
which  their  interests  are  in  conflict.  Ball- 
roads  have  become  the  great  highways 
of  travel  and  commerce.  The  turnpike 
and  canal  have  been  superseded,  and  the 
people  and  their  products  are  trans- 
ported at  a  great  advance  in  apeed  and 
comfort  over  the  modern  highway  by 
the  power  of  steam.  The  law  recog- 
nizes the  pa  bile  character  of  these  high- 
ways. Their  presence  is  necessary  to  the 
prosperity  and  comfort  of  the  public.  To 
some  persona  who  live  near  them,  as  to 
some  persons  who  live  upon  a  busy  city 
street,  the  incessant  roar  of  busineaa  and 
the  dust  of  paaaing  vehicles  or  trains  may 
be  unpleaaant  or  painful;  but  whether 
such  peraona  live  upon  a  country  road,  a 
paved  street,  or  a  railroad  they  are  alike 
remedlleas.  No  action  will  lie  against  the 
municipality,  the  turnpike,  or  the  railroad 
company  for  the  noise  and  dust  caused  by 
the  legitimate  use  or  operation  of  the 
highway  in  either  case.  For  negligence  or 
malice  the  wrong-doer  is  liable  to  the  par- 
ty injured,  but  for  the  lawful  use  of  the 
road,  in  the  customary  manner,  no  liabili- 
ty attaches  to  the  traveler  or  owner.  The 
railroads  are  built,  as  is  the  turnpike  or 
th3  street,  under  laws  regulating  their 
construction  and  use  in  the  interest  of  the 
public  which  is  to  be  served  by  them.  The 
right  to  operate  railroads  la  a  neceasary 
Incident  to  the  right  to  build  them,  and 
thla  waa  held  in  Lippincott's  Case.  But 
the  production  of  iron  or  steel  or  glaaa  or 
coke,  while  of  great  public  Importance, 
atands  on  no  different  ground  from  any 
other  branch  of  manufacturing,  or  from 
the  cultivation  of  agricultural  products. 
They  are  needed  for  uae  and  consumption 
by  the  public,  but  they  are  the  results  of 
private  enterprise,  conducted  for  private 
proflt  and  under  the  absolute  control  ot 
the  producer.  He  may  increase  his  busi- 
neaa at  will,  or  diminish  it.  He  may 
transfer  it  to  another  peraon,  or  place, 
or  state,  or  abandon  it.  He  may  sell  to 
whom  he  pleaaea,  at  auch  price  as  be 
pleases,  or  he  may  hoard  hla  productions, 
and  refuse  to  sell  to  any  person  or  at  any 
price.  He  is  serving  himself  in  his  own 
way,  and  has  no  right  to  claim  exemption 
from  the  natural  consequences  of  his  own 
act.  The  interests  in  conflict  in  this  case 
are  therefore  not  those  of  the  public  and 
of  an  Individual,  but  thoae  of  two  private 
owners  who  stand  on  equal  ground  as  en- 
gaged in  their  own  private  business.  Lip- 
pincott's Case  is  therefore  no  reply  to  the 
plaintiff's  case. 

What,  then.  Is  the  measure  ot  damages? 
The  declaration  charges  an  injury  to  the 
trees  and  crops  growing  on  the  surface, 
and  a  permanent  injury  to  the  aoil  by  the 
depoait  upon  it  from  the  passing  amoke 
and  gaa  of  aterlllzing  and  poiaonoua  sub- 
stances. To  the  first  ot  these  the  statute 
of  limitations  was  properly  applied.  Dur- 
ing two  of  the  six  years  open  to  Inquiry 
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the  farm  was  In  the  poBseaaion  of  a  ten- 
ant who  paid  what  is  admitted  to  have 
been  a  full  rent  for  It.  The  crops  lor  those 
two  years  should  therefore  be  excluded 
from  consideration.  As  to  the  remalnlne 
four  years,  If  the  crops  were  so  atlccted 
as  to  reduce  their  quantity  or  value,  the 
shrinkage  upon  each  year's  crops  should 
be  shown  In  bushels  or  tons,  or  approxi- 
mated as  nearly  as  possible.  For  the  acre- 
age in  wheat  or  corn  In  any  one  of  these 
four  years,  for  example,  being  shown,  and 
the  yield  per  acre,  a  comparison  of  the 
crop  with  that  raised  on  the  same  farm 
before  the  ovens  were  bnllt  could  bemade, 
and,  so  far  as  the  difference  was  shown  to 
be  due  to  the  smoke  or  gas,  it  would  af- 
ford some  bafils  for  an  estimate  of  the 
damage  sustained  on  that  year's  crops. 
In  this  manner  the  actual  Injury  to  the 
crops,  if  any,  conld  be  gotten  at  pretty 
nearly.  As  to  the  permanent  Injury  to 
the  soil  by  the  deposit  of  injurious  parti- 
cles npon  it,  a  chemical  analysis  will  af- 
ford the  only  safe  guide.  Differences  In  the 
amount  of  the  crop  might  be  due  to  the 
effect  of  the  smoke  on  the  growing  plant, 
to  negligent  tillage,  to  exhaustion  of  the 
Boll  by  long  cropping,  or  to  many  other 
causes;  but  If,  as  some  of  the  witnesses 
have  testified,  a  crust  of  foreign  and  steril- 
ising substances  has  been  deposited  over 
this  farm  varying  from  a  quarter  to  a 
third  of  an  Inch  in  th*'>knes8,  specimens  of 
it  can  and  should  be  produced,  and  its 
composition,  and  the  effect  of  it«  presence, 
ascertained  and  explained  to  the  jury  by 
those  competent  to  speak  on  the  subject. 
This  is  a  question  susceptible  of  a  clear 
and  satisfactory  solution  by  the  applica- 
tion of  Bclontlflc  tests  which  the  court  and 
Jury  should  have  the  benefit  of.  If  the 
result  is  to  show  a  permanent  injury  to 
the  soil  which  impairs  its  productiveness 
to  an  appreciable  degree,  the  extent  of  the 
loss  in  the  value  of  the  farm  can  be  readily 
computed.  If  such  permanent  impair- 
ment is  not  made  to  appear,  this  part  of 
the  plaintiff's  claim  should  be  rejected  al- 
together. The  fact  that  the  plaintiff  may 
regard  his  home  as  less  desirable  than  be- 
fore, because  ol  the  proximity  of  an  unde- 
sirable business  or  of  undesirable  neigh- 
bors, or  the  further  fact  that  its  selling 
value  has  been  reduced  by  reason  of  such 
proximity,  affords  no  ground  for  a  recov- 
ery. The  location  ol  a  livery  stable,  a  res- 
taurant, a  distillery,  and  ma'ny  other 
kinds  of  business  close  to  one's  home 
migbt  diminish  lis  comfort  and  its  mar- 
ket value,  but  the  owner  would  be  with- 
out legal  redress,  so  far  as  the  effect  of 
mere  proximity  is  concerned. 

If,  however,  the  business  was  so  conduct- 
ed as  to  affect  the  use  of  adjoining  proper- 
ty or  the  health  of  its  occupants,  these 
tangible  and  substantial  Injuries  capable 
of  measurement  by  a  pecuniary  istandard 
migbt  sustain  an  action  for  damages. 
The  ordinary  rule  for  the  ascertainment 
of  damages,  where  land  has  been  entered 
and  appropriated  under  the  right  of  emi- 
nent domain,  does  not  furnish  a  measure 
of  the  plaintiff's  right  to  recover  In  this 
case,  for  the  reason  already  given.  Where 
an  entry  and  seizure  has  been  made,  the 
effect  of  the  seizure  and  appropriation  of 


pqrt  of  the  land  of  the  owner  to  a  par- 
ticular use  Is  to  be  considered,  as  well  as 
the  value  of  what  is  taken.  This  can  be 
best  adjusted  by  ascertaining  the  selling 
value  of  the  whole  property  before  the  en- 
try, and  alter  it  has  been  made.  The  dif- 
ference, if  any,  shows  the  actual  loss  which 
the  owner  has  suffered.  But  in  this  case 
there  has  been  no  entry  npon  or  appropri- 
ation o(  the  plaintiff's  land.  What  he  al- 
leges isthattne  prosecution  of  the  business 
of  making  coke  by  the  defendants  on  their 
own  land  has  bnrt  his  crops  and  Injured 
his  soil.  They  have  the  right  to  make 
coke.  If  tbeestabllsbmentot  tbatbuslness 
uearthe  plaintiff  affects  the  selling  value  of 
his  farm,  he  can  no  more  recover  for  that 
than  be  conld  recover  against  the  saloon- 
keeper or  the  livery-man  because  the  loca- 
tion of  their  business  near  him  had  made 
his  property  unsalable.  The  nature  of  the 
business  Is  therefore  to  be  left  out  of  view. 
The  sole  question  is,  what  harm  had  been 
done  by  the  plaintiff  by,  or  as  the  direct 
result  of,  the  prosecution  of  the  defend- 
ants' business  at  a  place  where  they  had 
a  legal  right  to  carry  it  on  1  The  plaintiff 
might  honestly  think,  and  his  neighbors 
might  be  willing  to  testily,  that  the  mere 
location  of  the  ovens  on  adjoining  land 
reduced  the  value  of  bis  farm  30  or  50  per 
cent,  or  more,  and  a  comparison  by  them 
of  the  value  before  and  after  the  building 
of  these  ovens  would  include  this  element, 
for  which  there  can  be  no  recovery.  What 
has  been  now  said  substantially  disposes 
of  our  question  relating  to  the  testimony 
objected  to.  The  second  assignment  of  er- 
ror is  sustained.  The  question  objected 
to  should  have  been  excluded  because  it 
called  for  no  fact,  but  for  a  lumping  esti- 
mate which  opened  the  way  for  the  witness 
to  introduce  considerations  that  we  have 
seen  had  no  place  in  the  adjustment  of  the 
damages.  The  question  referred  to  in  the 
third  assignment  should  have  been  exclud- 
ed for  reasons  already  given. 

The  seventh  assignment  is  also  sus- 
tained. It  was  of  no  sort  of  consequence 
where  the  defendants  obtained  the  mate- 
rial which  they  used  in  making  coke,  or 
what  price  they  paid  for  it,  or  what  the 
miners  who  brought  It  to  the  surface  were 
paid  for  mining  it,  and  such  questions 
should  have  been  excluded.  The  ninth  as- 
signment mnst  also  be  sustained.  The 
question  was  not  what  purposes  the 
plaintiff  might  have  devoted  his  farm  to. 
and  what  damages  he  would  have  sus- 
tained in  that  case,  but  to  what  purposes 
ha3  he  devoted  it,  and  to  what  extent  had 
he  been  interfered  with  by  the  defendants' 
business.  An  examination  of  the  evidence 
shows  that  the  plaintiff  purchased  bis  farm, 
containing  82  acres,  for  $4,000  a  few  years 
before  the  ovens  were  buUt.  Several  years 
after  they  were  built  he  bought  20  acres 
adjoining,  which  contained  coal,  which  he 
mined  and  sold  to  the  employes  of  the  de- 
fendants. So  faras  the  evidence  indicates, 
the  latter  piece  was  not  farmed,  but  kept 
and  used  for  mining  coal.  For  the  injury 
to  four  years'  crops,  and  for  permanent 
injury  to  his  soil,  tlie  plaintiff  recovered 
nearly  |1,000  more  than  his  farm  proper 
cost  him,  and  still  finds  it  to  his  advantage 
to  reside  upon  it  and  to  cultivate  it.    The 
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fact  that  BQcb  a  verdict  waa  rendered 
shows  that  the  court  and  ]nr.v  miiBt  have 
been  misled  to  some  extent  by  the  Irrele- 
Tant  testimony,  and  by  the  Improper 
measure  of  damages  wbieb  the  ]ury  was 
thus  left  to  apply. 

It  only  remains  to  consider  briefly  the 
twelfth  assignment  of  error.  The  learned 
lodge  said  to  the  Jury:  "After  much 
thought,  we  have  arrived  at  this  conclu- 
sion :  First,  that  the  o  w  hers  of  coal  lands 
-may  develop  and  operate  the  same,  even 
to  the  injury  of  adjoining  Ituid-ownersi 
without  remedy  on  the  part  of  the  latter, 
unless  malice  or  negligence  be  shown ;  aec- 
ond,  that  a  court  of  equity  will  not  re- 
strain the  operation  Qf  works  of  an  injori- 
ouB  nature  where  the  best  possible  place 
to  do  the  least  Injury  to  others  has  been 
selected;  tbtrd,  that,  while  equity  will  not 
restrain,  law  will  give  a  remedy,  where 
actual,  positive,  serious  Injury  has  been 
done  to  another,  by  bringing  upon  adja- 
cent land  any  manufacturing  material  not 
part  of  the  land,  whether  such  harm  ba  - 
done  to  health  or  property. "  We  cannot 
see  that  the  appellants  were  hurt  by  this 
instruction.  The  first  proposition  is  no 
more  than  a  statement  of  the  rule  which 
was  held  In  Sanderson's  Case.  The  sec- 
ond Is  ail  that  the  appellants  could  ask, 
and,  as  a  general  rule,  is  well  settled  If 
there  Is  any  error  in  the  third,  It  is  in  the 
concession  that  the  mine-owner  Is  under 
less  obligation  to  his  neighbors  when  he 
makes  coke  upon  the  tract  from  which 
the  coal  is  mined  than  when  he  makes  it 
elsewhere.  If  this  concession  was  mistak- 
en, ,as  perhaps  it  was,  it  did  not  lay 
any  burden  on  the  appellants,  and  they 
have  no  right  to  complain  of  it.  Whether 
one  who  mines  coal  or  petroleum  or  lead 
on  his  own  land  has,  by  virtue  of  that 
fact  alone,  a  right  to  manufacture  or  re- 
fine such  product  on  the  tract  ttom  which 
it  was  obtained,  under  drcomstances 
which  would  prevent  its  manufacture,  or 
render  him  liable  for  damages  it  he  manu- 
factured on  some  other  tract,  is  a  ques- 
tion not  raised  by  the  facts  of  this  case. 
It  the  relation  of  the  miner  to  his  product, 
or  the  surface  to  the  underlying  minerals,, 
could  conterexemption  from  liability  from 
the  consequeures  of  the  manufacture  of 
the  material  mined,  where  the  process 
was  conducted  on  the  same  tract,  the  de- 
fendants were  not  within  the  range  of  such 
exemption.  They  did  not  mine  the  coal 
th«y  used.  It  was  not  mined  on  the  land 
upon  which  the  coke-ovens  stood.  T^bey 
were  therefore  under  the  general  rule,  and 
not  within  the  exemption,  if  such  exemp- 
tion really  exists.  At  the  same  time,  the 
locatimi  of  these  parties  and  theindnstrles 
of  the  region  are  not  to  be  lost  sight  of. 
The  ptaintiB's  farm  is  in  a  region  in  which 
bituminous  coal  is  obtained  in  largeqnan- 
tlties.  He  himself  mines  coal  upon  his 
own  land  for  sale.  The  converaipn  of  coal 
into  coke  to  supply  fuel  for  the  great  iron 
and  steel  mills  of  western  Pennsylvania  is 
one  of  the  great  Industries  of  the  region. 
Many  millions  of  money  are  invested  In, 
and  many  thousands  of  men  are  employed 
about.  Its  production.  It  has  been  large- 
ly instrumental  In  the  deretopment; 
growth,  and  general  prosperity  of  the  n- 


gioui  The plaintlffsharestbegeneral  bene- 
fits, and  seems  to  possess  some  advantages 
that  are  special,  and  grow  directly  out  ot 
the  establish  (uent  of  these  works  nearhim ; 
for  he  has  been  thereby  provided  with  cus- 
tomers tor  his  coal  and  his  farm  products 
at  his  own  door.  These  considerations 
should  be  borne  In  mind  in  adjusting  the 
damages,  If  any  have  been  sustained;  so 
that  the  plaintiff,  while  he  recovera  for  his 
actual  loss  in.  the  products  al  his  farm  or 
the  destruction  of  his  suli,  as  the  evidence 
may  show  the  facts  to  be,  shall  not  be  al- 
lowed exemplary  damages,  and  so  that 
the  defendants  shall  not  be  treated  as 
wrong-doers  in  the  establishment  ot  their 
plant  on  a  well-selected  and  secluded 
tract  of  land  belonging  to  themsetves. 
As  this  case  goes  back  fora  new  trial,  It  is 
quite  proper  for  us  to  add  that  the  trial 
Judge  is,  in  an  important  sense,  the  thir- 
teenth Juror;  and,  when  the  amount  ot 
the  verdict  shows  that  it  must  have  been 
arrived  at  by  the  adoption  ot  an  errone- 
ous measure  ot  damages  or  a  mistake  In 
computation,  he  should  not  hesitate  to 
set  it  aside.  The  judgment  is  reversed, 
and  a  renin  taeiaa  da  novo  awarded. 


a«  Pa.  St  tu) 

SWKENBT  T.  HDNTEB. 

(Suprenw  Court  cif  PenmyVoania.  Uot  B,  ISVL) 

CoxBTmmoHAi.  LlMT— AMiosimiT  or  Claims 
AOAiiraT  Labobes— BxsMPTiom. 
Act  Fa.  May  as,  1887,  (P.  L.  104,)  enttUed 
aa  act  to  lecure  to  laooren  within  the  state  the 
benefit  of  the  exemption  laws,  and  to  prevent  the 
assignment  of  clamis  for  the  pnrpoae  of  seonrlng 
their  collection  wlthoat  the  state,  provides  that 
where  the  debtor  and  creditor,  and  the  person  cr 
corporation  owing  the  money  Intended  to  \m 
reached,  are  wltliLi  the  state,  it  sliall  be  nnlaw- 
f al  for  any  oitisen  to  send  out  of  the  state,  by 
assignment  or  otherwise,  tor  or  without  valae, 
any  claim  against  any  svoh  debtor,  with  intent 
to  deprive  him  of  his  exemptions  oj  liaving  col- 
lection made  In  tbe  oonrtfe  of  another  Stat^  and 
that  the  assignor,  in  such  a  oaae,  snail  l>e  liable, 
In  an  action  of  debb  to  the  person  Jlrom  whom 
any  such  dalm  shall  have  l>een  oolleoted.  B.M 
not  obnoxioos  to  Const.  tJ.  S.  art  4,  |  8,  declar- 
ing that  the  "citizens  of  each  stats  shall  l>e  enti- 
tled to  all  the  privileges  and  immunities  of  oiti- 
sens  of  the  several  states.  * 

Appeal  from  court  ot  common  pleas.  At 
legheny  county. 

Action  by  Frank  Sweeney  against  W. 
W.  Hunter  for  making  an  assignment  of  a 
debt  contrary  to  the  provisions  of  Act  Pa. 
May  23,  1887.  There  was  Judgment  for 
plaintiff,  and  defendant  appeals.   AfBrmed-. 

T.  C.  Joaes  and  A.  Y.  Stnitb,  for  appeU 
lant.    Joba  MaCle&re,  tor  appellee. 

Stbhbktt,  J.  The  act  of  May  28,  1887, 
tinder  which  this  salt  was  brought,  de- 
clare: "It  shall  be  unlawful  for  any  per 
son  or  persons,  bdng  a  dtisen  or  citiseni 
of  this  commonwealth,  to  assign  or  trans- 
fer any  claim  for  debt  against  a  resident 
of  this  commonwealth,  tor  the  purpose  of 
having  the  same  collected  by  proceedings 
in  attachment  In  courts  outside  of  this 
commotiwealth,  or  to  send  out  of  this 
commonwealth,  by  assignment,  transfer, 
or  other  manner  whatsoever,  either  tor  or 
without  value,  any  claim  for  debt  against 
any  resident  thereof,  for  the  purpose  or 
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with  the  intent  to  deprive  snch  person  of 
the  riicht  to  have  his  personal  earnings  or 
property  exempt  from  application  to  the 
payment  of  hia  debts  according  to  the 
laws  of  this  commonwealth,  where  the 
creditor  and  debtor,. and  the  person  or 
corporation  owing  the  money  Intended  to 
be  reached  by  snch  proceedings,  are  with- 
in tlie  Jurisdiction  of  the  courts  of  this  com- 
mon wealth;  and  the  person  or  persons 
assigning  or  transferring  any  such  claims, 
for  the  purpose  or  with  the  intent  afore- 
said', shall  be  liable  in  an  action  of  debt  to 
the  person  or  persons  from  whom  any  such 
claim  shall  have  been  collected,  by  attach- 
ment or  otherwise, outside  of  the  courts  of 
this  commonwealth,  tor  the  full  amount 
of  debt,  Interest,  and  costs  so  collected: 
and  the  defendant  or  defendants  therein 
shall  not  be  entitled  to  the  benefit  of  the 
exemption  laws  of  thlscommouwealth  up- 
on any  execution  process  issued  upon  any 
Judgment  recovered  in  any  such  action. " 
The  purpose  of  the  act,  as  expressed  In  Its 
title,  is  "  to  secure  to  laborers,  within  this 
common  wealth,  the  benefit  of  the  exemp- 
tion laws  of  this  commonwealth,  and  to 
prevent  assignment  of  claims  for  the  pur- 
pose of  securing  their  collection  against 
laborers  outside  of  this  commonwealth." 
P.  L.  164.  The  act  was  doubtless  passed 
to  prevent  evasions  of  the  proviso  to  the 
fifth  section  of  our  act  of  1845,  which  de- 
clares "  that  the  wages  of  any  laborer,  or 
the  salary  of  any  person  in  public  or  pri- 
vate employment,  shall  not  be  liable,  to 
attachment  in  the  hands  of  the  employer." 
This  proviso  is  a  general  law,  applicable 
to  all  judgments,  whether  entered  in  the 
common  pleas  or  before  a  Justice  of  the 
p^ace.  Catlin  V.  Enslgn,2gFa.  St.264.  It 
has  been  held  that  the  exemption  given  by 
It  cannot  be  waived,  and  that  aldermen 
and  Justices  of  the  peace  have  no  Jurisdic- 
tion In  attachment  of  wages,  even  upon  a 
voluntary  waiver  by  the  party  entitled  to 
sucb  exemption,  because  It  would  be 
against  public  policy  to  permit  such 
waiver.  Flrmstonev.  Mack,  49  Pa.  St.  387. 
The  exemption  must  therefore  be  resrarded 
as  grounded  on  public  policy,  looking  to 
the  protection  of  laborers  and  their  fami- 
lies, even  against  their  own  voluntary 
acts. 

It  is  claimed  that  the  case  at  bar  Is  an 
lilnstrntion  of  the  evil  Intended  to  be  remr 
edted.  Plaintiff  and  defendant  are  both 
citizens  of  this  state.'  The  former  was 
employed  as  baggage-master  on  the  Bal- 
timore &  Ohio  Railroad,  the  lines  of  wlilch 
extend  Into  thisstnte.  Maryland,  and  West 
Virginia,  and  the  latter  was  engaged  in 
the  business  of  an  undertaker,  etc.  Plain- 
tiff became  indebted  to  the  defendant  in 
the  sum  of  about  950,  which  the  latter,  un- 
der the  laws  of  this  state,  was  unable  to 
collect.  It  was  alleged  by  plaintiff,  and 
testimony  was  Introduced  to  prove,  that 
defendant,  In  violation  of  the  act  of  1887, 
above  quoted,  assigned  his  account  to  G. 
O.  Smith,  a  citizen  of  West  Virginia,  for 
the  purpose  and  with  the  Intention  of  hav- 
ing the  amount  thereof  collected  by  at- 
taching plaintiff's  wages  In  the  hands  of 
his  employer,  the  Baltimore  &  Ohio  Rail- 
road Company,  in  that  state,  the  laws 
of  which  authorize  such  proceeding,  but 


without  the  benefit  of  exemption;  that  in 
September,  1877,  Mr.  Smith,  the  anslgnee 
of  the  claim,  attached  plaintiff's  wages  in 
the  hands  of  the  railroad  company,  under 
the  West  Virginia  law;  and  the  matter 
was  so  proceeded  In  that,  on  October  25th 
following,  the  money  bound  by  the  attach- 
ment was  paid  to  the  Justice,  before  whom 
the  proceeding  was  had,  by  the  garnishee 
company,  and  the  Judgment  was  satisfied. 
The  plaln^''^  had  no  notice  of  the  attach- 
ment other  than  that  given  him  by  the 
garnishee,  and  did  not  appear  either  in 
person  or  by  attorney.  This  salt  was 
afterwards  brought  by  him  to  recover  the 
penalty  specified  In  the  act  above  quoted. 
The  evidence  tending  to  prove  that  de- 
fendant iu  assigning  his  claim  violated  the 
provisions  of  the  act,  etc.,  was  submitted 
to  the  Jury,  under  proper  instructions, 
and  a  verdict  In  favor  of  plaintiff  for  948.- 
16  was  rendered.  On  that  verdict  Judg* 
ment  was  aftei'wards  entered,  and  this  ap- 
peal was  taken  by  defendant. 

By  necessary  implication,  the  verdict  es- 
tablishes all  the  facts  necessary  to  consti- 
tute a  violation  of  the  provisions  of  tbe 
act  of  1887,  and  the  only  qnestlon  present- 
ed for  our  consideration  is  tbe  constitu- 
tionality of  the  act.  It  is  difficult  to  an- 
derstand  why  an  act,  such  as  thatin  ques- 
tion, grounded  on  considerations  of  public 
policy,  and  intended  to  protect  laborers 
in  the  use  and  enjoyment  of  their  earn- 
ings, by  forbidding  violations  or  evasions 
of  an  exemption  law  by  our  own  citizens, 
can  be  regarded  as  obnoxious  to  the  pro- 
visions of  the  constitution,  either  state 
or  federal.  It  tbe  defendant.  Hunter,  for 
the  purpose  of  evading  the  exemption  law 
of  his  own  state,  had  gone  in  person  into 
a  West  Virginia  court,  and  there.  In  bis 
own  name,  commenced  proceedings  by  at- 
tachment, for  the  purpose  of  thus  enforc- 
ing payment  of  his  claim,  (which  he  could 
not  tiave  done  here,)  the  plaintiff,  inde- 
pendently of  the  act  of  1887,  wontd  have 
had  a  remedy  in  equity  to  restrain  him 
from  prosecuting  such  attachment  against 
the  wages  of  the  defendant  in  the  hands 
of  Ills  employers.  That  remedy  would 
Jiave  been  in  the  courts  of  this  state  by 
Injunction  against  the  attaching  credit- 
or, not  by  an  order  directed  to  the  West 
Virginia  court.  This  principle  appears  to 
be  recognized  in  Cole  v.  Cunningham,  133 
U.  S.  107,  10  Sup.  Ct.  Rep.  260,  where  the 
subject  Is  fully  and  ably  discussed  by  the 
presf>nt  chief  Justice  of  the  supreme  court 
of  tlie  United  States.  It  Is  there  held  that 
in  proper  cases  (such,  we  think,  as  that 
under  consideration)  the  constitution  of 
the  United  States  permits  the  equity 
courts  of  one  state  to  control  persons 
within  their  Jurisdiction  from  prosecuting 
suits  in  another  state,  and  that  the  exer- 
cise of  tbnt  power  is  no  violation  of  the 
constitutional  provision  which  requires 
that  full  faith  and  credit  be  given  In  each 
state  to  the  Judicial  proceedings  of  every 
other  state.  In  Story's  Equity  Jurispru- 
dence (sections  899,  900)  the  principle  is 
thus  stated:  "But,  although  the  courts 
of  one  country  have  no  authority  to  stay 
proceedings  In  the  courts  of  another,  they 
have  an  undoubted  authority  to  control 
all  persons  within  their  own  territorial 
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limits.  When,  therefore,  both  parties  to 
a  suit  In  a  foreign  country  are  resident 
within  the  territorial  limits  of  another 
country,  the  courts  of  equity  of  the  lat- 
ter may  act  in  persoDHia  upon  those  par- 
ties, and  direct  them  by  Injunction  to  pro- 
ceed no  further  In  such  suit.  In  such  a  case, 
these  courts  act  upon  the  acknovirledKed 
principles  of  public  law  in  regard  to  Juris- 
diction. They  do  not  pretend  to  direct 
or  control  tbeforei^  court,  but,  without 
regard  to  the  situation  of  the  subject-mat- 
ter of  the  dispute,  th'ey  consider  the  equi- 
ties between  the  parties,  and  decree  in 
personam  according  to  those  equities. 
•  •  »  It  Is  now  held  that,  whenever  the 
parties  are  resident  within  a  country,  the 
courts  of  that  country  have  full  authori- 
ty to  act  upon  them  personally,  with  re- 
spect to  the  subject  of  suits  in  a  foreign 
country,  as  the  ends  of  Justice  may  re- 
quire; and,  with  that  view,  order  them  to 
take,  or  omit  to  take,  any  steps  and  pro- 
ceedings in  any  other  court  of  justice, 
whether  in  the  same  country  or  In  any  for- 
eign country."  If  a  state  court  has  the 
power  to  thus  restrain  its  citizens,  and 
prevent  the  evasion  or  nullification  of  its 
laws,  what  is  there  to  prevent  the  legis- 
lature, which  can  enlarge  or  limit  such 
Jurisdiction,  from  enacting  laws  the  effect 
of  which  will  be  similar  to  that  of  pro- 
ceedings by  Injunction?  It  is  the  province 
of  the  legislature  to  provide  a  remedy  for 
any  and  every  existing  evil ;  and  it  is  cer- 
tainly competent  for  it  to  say  what  that 
remedy  shall  be,  whether  by  injunction,  or 
by  the  imposition  of  fine  or  penalty,  or 
both  concurrently.  It  may  therefore  pro- 
vide a  cumulative  statutory  remedy  in  the 
shape  of  a  penalty  for  the  Infraction  or 
«va8lon  of  any  law,  and  especially  laws 
grounded  on  public  policy.  In  a  public 
point  of  view,  It  is  particularly  Important 
that  such  laws  should  be  obeyed  and  re- 
spected In  spirit  as  well  as  In  letter.  The 
act  of  1887  was  doubtless  passed  with  that 
view. 

We  are  unable  to  see  wherein  It  can  be 
obnoxious  to  the  constitutional  provision 
that  all  "cltixens  of  each  state  shall  be  en- 
titled to  all  the  privileges  and  imninnities 
of  citizens  of  the  several  states."  Const. 
U.  S.  art.  4,  g  2.  As  a  citizen  of  this  com- 
monwealth, the  defendant  owed  allegi- 
ancetober  laws,  one  of  which  forbade  him 
to  take,  by  any  legal  process,  the  plaintiff's 
earnings,  and  apply  them  to  his  own 
claim,  and  thus  perhaps  leave  plaintiff  and 
his  family  without  the  necessary  menus 
of  subsistence.  If  he  did  do  so,  no  matter 
bow  or  where,  he  violated,  both  in  letter 
and  spirit,  a  law  of  his  own  state,  which 
tae  was  in  duty  bound  to  obey ;  and  there 
appears  to  be  no  reason  why  he  should 
be  permitted,  nnder  the  claim  that  he  is 
a  citizen  of  the  United  States,  to  thus  ig- 
nore his  obligation  to  his  own  state,  and 
the  laws  thereof  not  in  conflict  with  the 
eonstltution  and  laws  of  the  United 
States.  The  defendant,  a  resident  of  this 
state,  assigned  his  claim  to  a  resident  of 
West  Virginia,  for  the  purpose  of  gaining 
an  advantage  which  he  could  not  enjoy 
under  the  law  of  this  state.  In  doing  this 
he  committed,  as  the  verdict  establishes, 
acts  which  are  forbidden  by  the  law  under 


consideration.  That  law,  in  effect,  com- 
pels him  to  make  restitution,  by  way  of 
penalty,  to  his  aggrieved  debtor.  We 
think  the  court  was  right  In  holding  that 
the  act  of  1887  is  constitutional,  and  we 
discover  no  error  In  any  Of  the  rulings. 
Judgment  affirmed. 


———  (BS  vt  617) 

Presoott  v.  Towx  op  Vershire. 

{Supreme  Court  of  Vermont.    Orange.     Sept 
4,1891.) 

LlKITXTION  OF  AOTIOM»— NKW  FROMIBB. 

Wliere  a  town  order  la  barred  by  the  stat- 
ute of  limitations,  the  mere  fact  that  at  its  an- 
nual meeting  the  town  voted  to  accept  and  adopt 
the  auditor's  report,  which  stated  that  the  order 
was  outstanding  and  unpaid,  Is  not  safflcient  evi- 
dence of  a  new  promise  to  remove  the  bar. 

Exceptions  from  Orange  county  court; 
Tyler,  Judge. 

Action  oiassnwpsit  byBoxana  Presccftt 
against  the  town  of  Vershire  to  recover 
OQ  a  town  order.  Verdict  and  Judgment 
forplaintifl.  Defendantexcepts.   Reversed. 

The  order  was  dated  September  10,  1879, 
and  the  writ  in  the  cause  was  issued 
March  21. 1887.  In  order  to  remove  the 
bar  of  the  statute  of  limitations,  the 
plaintiff  was  permitted  to  show  that  for 
the  years  1881, 1882,  18K3,  1884,  and  1885  the 
town  auditors  stated  in  their  report  to 
the  annual  town-meeting  that  this  order 
was  outstanding  and  unpaid,  and  that 
the  auditor's  report  was  adopted  by  the 
town  in  each  of  those  years  exeept  1882. 

Eoswell  Farubum,  for  plain tiO.  J.  K. 
Darling  and  John  H.  Watson,  for  de- 
fendant. 

RoWELL,  J.  Ah  acknowledgment,  in  or- 
der to  remove  the  statutory  bar,  must  be 
such  that  a  promise  to  pay  the  debt  can 
be  Implied  from  it.  The  mere  acknowl- 
edgment of  an  existing  indebtedness  is 
not  enough,  as  that  is  consistent  with  a 
refusal  to  pay  or  a  determination  to  take 
advantage  of  the  statute.  The  acknowl- 
edgment must  be  of  such  a  character,  and 
made  in  such  circumstances,  as  to  indicate 
or  be  consistent  with  a  willluj^ueBS  to  re- 
main liable.  Brayton  v.  Rockwell,  41  Vt. 
621.  To  say  nothing  of  whether  the  "  ac- 
knowledgment or  promise  is  in  writing, 
signed  by  the  party  affected  thereby,"  as 
required  by  statute,  the  character  of  what 
is  relied  upon  to  remove  the  statu  tory  bar, 
and  the  circumstunces  in  which  it  was 
done,  are  not  such  that  a  promise  to  pay 
can  be  implied  therefrom.  It  was  no  part 
of  the  duty  of  the  auditors  to  report  out- 
standing orders.  Their  general  duty  was 
to  examine  and  adjust  the  accounts  of  the 
other  town  officers,  and  to  report  the 
same,  and  the  Items  thereof,  and  also  the 
condition  of  the  treasury.  R.  L.  §  2727. 
It  was  the  duty  of  the  selectmen  to  keep 
a  record  of  orders  drawn  by  them,  and  to 
present  it  to  the  annual  meeting,  with  a 
general  statement  of  the  property  and  the 
finances  of  the  town.  R.  L.  §  2696.  The 
votes  from  year  to  year  to  "accept."  and 
to  "accept  and  adopt,"  the  auditors'  re- 
ports were  but  the  customary  form  of 
doing  such  business,  and  must  have  been 
so  regarded  by  the  meeting.  They  do  not 
involve  the  idea  of  a  promise  to  pay  nor 
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indicate  a  willingness  to  remain  liable,  bnt 
were  sluiply  formalas,  and, .  at  most, 
amount  only  to  mere  acknowledgments 
of  existing  indebtedness,  whicb,  as  we 
have  seen,  Is  not  enougli.  As  we  under- 
stand that  this  ruling  will  most  lilcely  end 
the  case,  we  do  not  decide  the  other  ques- 
tions raised.  Judgment  reversed,  and 
cause  remanded. 


(£3  Vt  838)  -~—^ 

LiATREMOUILtB   V.  BENNINGTON  ft  B. 

R.  Co. 

(Supreme  Court  of  Vemwnt.    Rutland.    Sept. 
12.  1891.) 

Injvkt  to  Ei(pi.otb— AssmimoN  or  Risk— Eti- 
DBNOB— Instructions. 

1.  Intestate  had  been  employed  as  car  In- 
tpeotor  and  repairer  in  a  railroad  yard  of  a  oity 
for  14  years,  and  had  full  knowledge  of  all  the 
operations  therein.  It  was  in  his  discretion  to 
determine  whether  cars  should  be  repaired  on  the 
tracks  or  removed  to  the  shops.  He  also  deter- 
mined the  capacity  of  the  helpers  needed  for  Uie 
repairs.  A  certain  car  needing  repairs,  he  de- 
daed  that  the  work  should  be  done  on  the  side 
track,  and  a  certain  man  was  furnished  to  help 
him,  to  whom  he  made  no  objection.  This  man 
had  worked  in  the  yard  for  20  years,  and  the  in- 
spector well  knew  whether  he  was  competent  or 
not.  While  making  repairs  under  the  car  the  in- 
spector was  fatally  Injured  by  a  train  noiselessly 
switched  against  IL  Held,  that  the  trial  court 
should  have  directed  a  verdict  for  defendant, 
since  deceased,  having  Imowledge  as  ample  as 
therailroad  company,  assumed  all  dangers  nat- 
urally incident  to  the  work;  and  whether  the  in- 
lor;  was  due  to  the  neglect  of  the  helper  to  warn 
him  is  immaterial,  since,  having  full  knowledge, 
he  assumed  the  risk  of  the  helper's  incompe- 
tency. 

2.  An  exception  to  the  court's  refusal,  at  the 
dose  of  plaintiff's  evidence,  to  direct  a  verdict 
for  defendant,  is  waived  by  proceeding  with  the 
IriaL  and  will  not  be  considered  on  appeal. 

8.  Though  evidence  as  to  the  helper's  capac- 
ity for  his  wcrk  was  admissible,  general  ques- 
tions as  to  whether  he  was  bright,  intelligent, 
or  fluent  in  speech  did  not  tend  to  show  his  ca- 
pacity for  his  work,  and  were  incompetent. 

.  4.  A  requested  charge  that  "the  fact  that  the 
deceased  was  Injured  under  the  cars  in  the  line 
of  his  duty  raises  no  presumption  that  the  rail- 
road company  was  negligent, "  should  have  been 
given  for  the  instruction  of  the  Jury,  though 
plaintiff  made  so  claim  that  the  law  was  different. 

6.  Defendant  requested  the  court  to  charge 
that,  if  deceased  knew  or  should  have  known 
that  he  would  be  exposed  to  danger  from  moying 
trains,  or  that  the  help  furnished  him  was  in- 
competent, and,  notwithstanding  such  Imowledge, 
he  went  under  the  car  to  maJce  repairs,  he  as- 
sumed the  risk,  and  waived  all  damages  that 
should  result;  that  when  an  employe,  after  hav- 
ing opportunity  to  become  acquainted  with  the 
risks  of  his  situation,  accepts  them,  be  cannot 
complain  if  he  is  subsequently  injured  by  such 
exposure.  Held,  that  these  charges  were  prop- 
er, and  were  not  substantially  comdied  with  by 
the  following  charge,  given  in  their  stead:  "ft 
the  deceased  knew  the  danger  to  which  he  would 
be  exposed,  #  ♦  •  and  knew  that  a  train 
might  come  along  and  run  into  the  oar,  and  he 
had  charge  .of  the  work,  and  he  entered  volun- 
tarily upon  the  work  without  a  watcher  or  as- 
sistant, or  sent  the  watcher  or  assistant  else- 
where, *  *  ♦  and  he  continued  to  work  ♦  •  • 
alone,  did  so  voluntarily,  without  direction  of 
his  superior,  he  would  assume  the  known  and  ob- 
vious dangers  of  such  employment. " 

6.  A  servant  assumes  all  dangers  arising 
from  the  known  incompetency  or  unskillfulness 
ot  a  fellow-servant,  which  he  does  not  complain 
of  or  make  known  to  his  master. 

7.  Wliere  the  supreme  court  holds  that  the 


trial  court  should,  on  all  tbe  evidence,   have 

granted  defendant's  motiop  to  direct  a  verdict 
In  his  favor,  yet  where,  had  such  motion  beea 
sustained,  plaintiff  might  have  introduced  far- 
ther evidence,  the  cause  will  be  remanded  for  a 
new  trial. 

Exceptions  from  Butland  county  conrt; 
Taft,  Judge. 

Action  by  Mary  Latremouille  against 
tbe  Bennington  &  Butland  Bailroad  Com- 
pany to  recover  tor  the  alleged  negligent 
IcilUng  of  plaintiB's  husband.  Verdict  and 
judgment  for  plaintiB.  Defendaut  brings 
exceptions.    Reversed. 

Following  are  the  secqnd,  seventh,  and 
eighth  requested  charges:  (2)  "The  fact 
that  the  deceased  was  injured  under  tbe 
cars  In  tbe  line  of  bis  duty  raises  no  pre- 
sumption that  tbe  railway  company  was 
negligent  In  any  of  the  respects  claimed. " 
"  (7)  If  Latremouille,  when  be  went  to  re- 
pair the  car  in  question,  knew,  or  by  the 
exercise  of  ordinary  observation  or  rea- 
sonable skill  or  diligence  in  his  department 
of  service  he  might  have  known,  that  he 
was  going  to  be  exposed  to  the  dangers 
arising  from  moving  trains  or  shifting 
cars,  or  that  the  help  furnished  him  was 
incompetent,  insufficient,  or  Improper, 
and,  notwithstanding  such  knowledge  or 
means  of  knowledge,  be  went  under  the 
cars  to  make  repairs,  he  assumed  the  risks 
of  being  injured,  and  waived  all  damages 
and  injury  that  should  thereby  result  to 
bim.  (8)  When  an  employe,  after  having 
opportunity  of  becoming  acquainted  with 
the  risks  of  his  situation,  accepts  them,  he 
cannot  complain  It  be  is  subsequently  in- 
jured by  such  exposure. " 

Oeo,  E.  Lawrence,  for  plalntilt.  J.  C. 
Baker  and  J.  K.  Batcbelder,tor  defendant. 

Boss,  C.  J.  This  is  an  action  to  recover 
damages  suffered  by  tbe  widow  and  next 
kin  of  Solomon  Latremouille,  resulting 
from  his  death,  claimed  to  have  bem 
caused  by  tbe  neglect  of  the  defendant.  In 
whose  employ  he  was  at  the  time  of  the 
accident  causing  bis  death.  Tbe  neglect 
complained  of  was  that  it  did  not  furnish 
tbe  deceased  a  sate  place  to  work,  and  did 
not  employ  and  furnish  competent  and 
sufficient  fellow-servants  to  assist  him  in 
tba  t  work.  At  tbe  time  of  his  death  tbe 
deceased  was,  and  bad  been,  a  car  in- 
spector and  repairer  for  the  defendant  In 
and  about  tbe  railroad  yard  at  Rutland 
lor  14  or  15  years.  This' yard  was  occupied 
by  tbe  railroad  companies  tbe  defendant, 
tbe  Central  Vermont  Company,  and  the 
Delaware  ft  Hudson  Canal  Company. 
Each  company  bad  tracks  in  the  yard, 
which  it  controlled  and  generally  occupied. 
They  all  ran  trains  into  and  made  up 
trains  In  the  yard.  Tbe  Central  Vermont 
Company  controlled  and  did  the  switch- 
iug  of  cars  from  one  truck  to  another  tor 
the  entire  yard,  the  other  companies  con- 
tributing towards  that  expense.  Each 
company  employed  one  or  more  ear  In- 
spectors and  repairers.  The  duty  of  the 
deceased  in  such  employment  was  to  in- 
spect all  cars  coming  Into  the  yard  and 
destined  to  go  over  tbe  defendant's  rail- 
road, and  to  mark  for  repairs  such  cars  as 
did  not  comply  with  the  master  car  bulld- 
er'srules,  by  wbkh  all  railroad  companies 
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are  spyemed.  He  was  tarnlsbed  with  a 
set  o(  theme  rules.  He  was  to  enperintend 
and  see  to  the  repairs  of  all  care  marked 
by  him  or  by  any  ol  the  other  car  inspect- 
ors and  repairers  In  that  yard,  which  it  was 
the  duty  ot  the  defendant  to  repair.  If 
the  nevded  repairs  was  such  as  could  be 
properly  made  where  the  car  was  stand- 
ing, or  on  the  defendant's  track,  he  made 
It.  If  it  was  not  ot  that  character,  he 
marked  the  car  to  be  taken  to  the  shop 
to  have  the  repair  made.  Cars  marked  to 
be  taken  to  the  shop  for  repairs  or  to  the 
defendant's  track  were  taken  there  by  the 
switching  force.  He  exercised  his  own 
discretion  and  judgnient  In  marking  cars 
with  reference  to  whether  they  were  to  be 
taken  to  the  defendant's  shops  or  track  to 
be  repaired,  or  whether  the  repair  needed 
was  of  such  a  character  that  he  could 
properly  and  safely  make  It  on  the  track 
where  the  car  was  standing.  The  defend- 
ant had  a  track  upon  which  be  could  or- 
der a  car,  needing  repairs,  placed,  where 
the  repairs  could  be  made,  by  himself. 
This  track  was  only  open  at  one  end,  and 
was  used  to  store  cars.  No  trains  ran 
over  it.  On  the  day  of  the  accident,  a  car 
belonging  to  the  defendant  to  repair, 
standing  on  the  track  of  the  Central  Ver- 
mont Railroad  Company,  and  destined 
over  the  railroad  of  the  Delaware  &  Hud- 
son Canal  Company,  was  marked,  by  the 
Inspector  of  the  latter  company,  as  needing 
repair,  because  of  a  defective  draw-bar. 
There  was  at  least  one  car  north  of  the 
car  needing  repair,  and  the  detestive 
draw-bar  was  at  the  south  end  of  the  car. 
There  were  one  or  more  cars  standing  on 
the  track  south  of  this  car, so  that  a  train 
coming  from  the  south  could  not  draw 
through  the  yard  on  this  track.  The  Cen- 
tral Vermont  Railroad  Company  had  an- 
other track,  on  which  trains  coming  from 
the  south  generally  could  pass  through 
the  yard,  but  on  the  day  ol  the  accident  it 
was  being  repaired,  and  could  not  be  osed. 
Trains  could  be  let  upon  the  track  where 
this  car  stood  from  either  end.  A  train 
comingover  the  Central  Vermont  Railroad 
from  the  south  could  draw  up  through  the 
station,  and  back  down  from  the  north  on 
tbia  track.  If  deceased  determined  to 
make  the  repair  needed  himself,  be  could 
do  it  where  the  car  stood,  or  order  the  car 
placed  upon  the  track  of  the  defendant. 
If  tbe  required  repair  was  sach  that  the 
deceased  needed  a  helper,  either  to  watch 
for  a  coming  or  moving  train,  or  to  as- 
sist him,  he  called  upon  the  foreman  of  the 
earp>enter  shop,  and  he  sent  him  the  help 
asked  for.  The  deceased  undertook  to  re- 
pair this  car  having  the  defective  draw- 
bar while  standing  on  the  track  of  tlie 
Central  Vermont  Railroad  Company.  Be 
procured  the  things  necessary,  and  called 
upon  the  foreman  of  the  carpenter  shop 
for  a  helper.  The  foreman  sent  to  help 
him  a  man  by  tlie  name  of  Sullivan,  who 
had,  in  one  capacitj'  or  another,  worked 
in  tbe  yard  with  the  deceased  about  20 
years.  So  far  as  appears,  the  deceased 
made  no  call  for  any  more  or  different 
help,  nor  did  he  object  to  Sullivan  as  a 
helper.  The  deceased,  with  Sullivan  as  a 
helper,  started  from  the  carpenter  shop  to 
go  and  make  repairs  on  this  car.  Some  ot 
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the  witnesses  ss  w  them  on  thetr  way  to  tbe 
car.  The  only  witness  who  describes  how 
the  accident  happened  is  Snllivau.  He  says 
that  he  and  deceased  went  to  tbe  south  end 
of  this  car,  standing  on  tbe  track  ot  the 
Central  Vermont  Railroad  Company,  and 
that  the  deceased  looked  along  one  side  of 
tbe  cars  and  he  tbe  other,  and  neither  saw 
anything  of  any  train  or  engine  moving, 
and  then  the  deceased  directed  him  to  take 
the  draw- bar  and  hold  it  in  place,  while 
the  deceased  went  under  the  car  to  put  in 
a  pin  which  he  had  had  made;  that  to 
hold  the  draw-bar  in  place  he  stood  In  the 
center  of  the  track,  near  tbe  end  of  the 
car.  It  Is  evldeut  that  be  was  facing  to- 
wards the  north,  but  was  so  near  to  the 
car  that  he  could  not  see  the  train  backing 
down  on  tbe  track  from  tbe  north.  While 
the  deceased  was  under  the  car,  endeav- 
oring to  put  in  the  pin,  a  train  coming 
from  the  south  over  the  Central  Vermont 
Railroad  ran  up  through  the  station,  and 
backed  down  unseen  and  unheard  from 
the  north  upon  the  track  where  the  de- 
ceased was  under  the  car,  and  ran  tbe. car 
over  him,  causing  tbe  injuries  from  which 
he  died. 

Some  of  the  plaintiff's  witnesses  testify 
that  they  did  not  see  Sullivan  there  when 
their  attention  was  called  to  the  fact  that' 
the  deceased  was  under  the  car,  injured. 
But  If  Sullivan  was  not  present  he  bad 
eitlier  been  sent  away  by  the  deceased,  of 
which  there  is  no  evidence,  or  voluntarily 
absented  himself.  If  the  latter  be  true, 
tbe  deceased  must  have  either  gone  under 
the  car  to  repair  it  or  remained  under  it 
without  any  assistant.  It  cannot  be  pre- 
sumed that  he  did  not  know  of  Sullivan's 
absence,  it  he  was  absent.  Tbe  defend- 
ant's uncontradicted  testimony  tended  to 
show  that  its  master  mechanic  bad,  only 
a  short  time  before  the  accident,  told  the 
deceased  that  if  he  found  it  necessary  to  go 
under  a  car  to  make  the  needed  repairs  be 
must  have  tbe  switching  force  set  it  upon 
the  track  ot  the  defendant  used  for  that 
purpose,  and  tor  storing  cars,  not  open 
for  the  trains  generally,  but  open  only  at 
one  end,  and  for  its  own  cars.  'The  plain- 
tiff contends  that  this  testimony  is  debat- 
able as  improbable,  although  uncontra- 
dicted. 

The  foregoing  is  the  substance  ot  the 
testimony  which  was  Introduced  before 
the  jury.  When  the  plaintiff  rested,  and 
at  the  close  of  the  testimony,  the  defend- 
ant requested  the  court  to  direct  a  verdict 
to  be  returned  in  its  favor.  -  It  excepted  to 
tbe  refusal  of  the  court  to  direct  a  ver- 
dict on  either  motion.  The  first  motion 
and  exception  were  waived  by  proceed- 
ing with  the  trial  after  the  ruling  ot  tbe 
court.  If  it  would  have  availed  itself  ot 
this  refusal,  the  defendant  should  also 
have  rested.  Hence  we  have  to  consider 
only  the  exception  taken  to  the  refusal  of 
the  court  at  the  close  of  the  evidence.  On 
tbis  contention  the  parties  do  not  sub- 
stantially differ  In  respect  to  the  law  gov- 
erning the  subject.  Such  a  motion  is  like 
a  demurrer  to  tbe  whole  evidence  on  the 
ground  of  its  Insufficiency  to  warrant  a 
verdict  for  the  plaintiff,  if  one  should  be 
found.  The  motion  could  not  be  enter- 
tained if,  as  the  case  stood,  there  was  anj 
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evidence  tending  fairly  and  reaBonably  to 
support  the  claim  ol  the  plaintiff.  If  the 
verdict  was  to  be  determined  by  an  Infer- 
ence, to  be  made  by  the  Jury  from  facts, 
any  of  which  was  more  or  less  In  dispute, 
the  disputed  fact  or  facts  were  to  be  de- 
termined and  the  inference  made  by  the 
jury.  So  long  as  any  fact  from  which 
such  Inference  Is  to  be  made  is  In  doubt  or 
dispute,  the  Inference  Is  dependent  partly 
upon  the  fact  to  be  determined  by  the  ju- 
ry. It  is  not  wholly  a  question  of  law. 
It  only  becomes  a  question  of  law  purely 
when, conceding  the  facts  tobeundisputerl, 
or  to  be  such  as  the  testimony  most  favor- 
able to  the  plaintiff  has  any  reanunable 
tendency  to  establish,  they  will  not  war- 
rant a  legal  Inference,  nor.  If  the  inference 
be  of  a  fact,  have  a  reasonable  tendency  to 
support  such  Inference  of  fact  necessary  to 
give  the  plaintiff  a  verdict.  As  said  by 
CoLLAMER,  J.,ln  Lindsay  v.  Lindsay,  11  Vt. 
621:  "If  there  be  any  conflict  In  the  evi- 
dence, or  If  It  only  shows  facts  from  which 
the  main  fact  is  to  be  presumed  or  inferred 
by  the  jury,  the  case  should  be  left  to  the 
jury,  under  proper  legal  Instructions." 
Wilder  v.  Whceldon,  56  Vt.  345;  Noyea  v, 
Roctiwood,  Id.  647;  St.  Johnsbury  v. 
Thompson,  59  Vt.  300,  9  Atl.  Rep.  571. 
'  The  plaintiff  con  tends  tbatthlsls  a  ques- 
tion of  negligence,  and  that  negligence  is 
a  fact  Inferable  or  determinable  from  all 
the  facts  and  circumstances  of  the  case, — 
a  mixed  question  of  law  and  fact,  always, 
under  the  decisions  of  this  state,  to  be 
submitted  to  the  jury,  under  proper  in- 
structions from  the  court.  Such  mani- 
festlv  Is  the  general  result  of  the  decisions 
of  this  court.  Taylor  v.  Day,  16  Vt.  666; 
Barber  v.  Essex,  27  Vt.  62;  Vinton  v. 
Schwab.  82  Vt.  612;  Hill  v.  New  Haven, 
37  Vt.  501 ;  Rogers  v.  Swanton,  54  Vt.  585; 
Fassettv.  Roxbury,55  Vt.  552.  Only  under 
peculiar  circumstances  has  the  question 
of  negligence  been  withdrawn  from  the 
jury.  Abbott  v.  Wolcott,  88  Vt.  667; 
Briggs  V.  Taylor,  28  Vt.  180.  But  the  de- 
fendant contends  that  the  view  of  the  tes- 
timony moat  favorable  to  the  plaintiff  has 
no  tendency  to  show  negligence  on  Its 
part.  While  it  admits  that  it  is  the  duty 
of  the  employer  to  furnish  the  employe  a 
reasonably  safe  place,  safe  machinery  and 
tools,  to  work  in  and  with,  and  a  suitable 
number  of  reasonably  skillful,  careful,  and 
prudent  fellow-servants,  and  that  negli- 
gence arises  only  when  theemployer  comes 
short  in  the  discharge  of  his  duty  in  some 
one  of  these  particulars,  it  says  truly  that 
it  Is  also  an  established  rule  of  law  govern- 
ing such  contracts,  and  the  liability  and 
duty  of  the  employer,  arising  impliedly 
from  the  contract,  that  the  employe  as- 
sumes the  known  and  obvious  dangers 
attendant  upon  his  entering  and  continu- 
ing in  the  employment;  that  this  includes 
the  known  and  obvious  dangers  which  are 
likely  to  arise  from  the  imperfections  of 
the  place  or  machinery,  or  the  known 
nnskillfulness  and  carelessness  of  fellow- 
servants.  It  claims  that  under  the<ie  well- 
established  rules  of  law  the  view  of  the 
evidence  most  favorable  to  the  plaintiff 
does  not  have  a  tendency  to  show  that 
the  deceased  was  Injured  by  a  danger 
which  was  not   aa    well.  If  not   better. 


known  and  obvious  to  the  deceased,  after 
his  long  employment  In  and  acquaintance 
with  the  place  and  aJl  its  attendant  dan- 
gers and  perils.  Including  those.  If  any, 
arising  from  having  Sullivan  alone  as- 
signed to  him  as  a  helper,  than  it  conld 
have  been  to  the  defendant.  Hence  the 
evidence  did  not  tend  to  show  negligence, 
and  therefore  It  was  the  duty  of  the  trial 
court  to  have  directed  a  verdict  for  the 
defendant.  The  rule  of  law  contended  tor 
by  the  defendant  is  well  established.  Car- 
bine's Adm'r  v.  Railroad  Co.,  61  Vt.348, 17 
Atl.  Rep.  491.  Also  the  many  authorities  cit- 
ed in  the  briefs,  and  those  cnllectud  In  note 
to  Buszell  V.  Manufacturing  ('o.,  77  Amer. 
Dec.  218;  Warren  v.  Railroad  Co.,  85  Amer. 
Dec.  700,  and  note;  Todd  v.  Railroad  Co., 
83  Amer.  Dec.  679,  and  note;  Pierce,  R.  R. 
317;  Railroad  Co.  v.  Jackson.  L.  R.  3  App. 
Cas.  197;  Williams  v.  Railroad  Co.,  39 
Hun,  430;  Shear.  &  R.  Neg.  §§  54,  216,  217; 
Railroad  Co.  v.  Van  Steinburg,  17  Mich.  99. 
The  deceased  had  been  employed  In  the 
same  capacity  In  the  yard  for  many  years. 
He  was  left  to  determine,  in  his  own  judg- 
ment, when  and  how  he  would  make  any 
needed  repair  in  the  yard.  If  he  deter- 
mined that  it  was  not  safe  to  make  it 
there,  be  could  direct  the  car  removed  to 
the  shops  or  the  defendant's  track  used 
for  that  purpose.  It  was  then  the  duty  of 
the  switching  force,  over  whom  the  de- 
fendant had  no  control,  to  place  it  there. 
He  was  alone  to  determine  the  help  he 
needed  to  make  the  required  repair,  both 
in  number  and  capacity,  and  call  for  them. 
From  his  independent  position  in  the  serv- 
ice, and  his  long  acquaintance  with  the 
tracks  in  the  yard,  how  they  were  used, 
the  number  of  trains  going  and  coming, 
or  likely  to  go  or  come,  and  the  condition 
of  the  tracks  onthatday ;  from  his  knowl- 
edge of  the  kind  of  repair  which  the  car 
required,  and  the  Iielp  he  should  need, 
either  to  keep  watch,  or  assist  In  making 
the  repair;  from  his  knowledge  of  how 
the  switching-engine  was  then  or  likely  to 
be  employed;  and  from  his  long  acquaint- 
ance with  Sullivan,  his  skill,  care,  and  ca- 
pacity,—it  cannot  be  that  the  deceased 
did  not  know,  as  well  or  better  than  the 
defendant,  or  any  of  Its  representativeB, 
Just  what  danger  he  exposed  himself  to. 
by  going  under  the  car  to  make  the  re- 
pair, either  with  Snllivan  holding  the 
draw-bar,  under  bis  direction,  as  testifled 
to  by  Sullivan,  or  with  Sullivan  absent, 
with  or  without  his  consent.  Hence  the 
danger  to  which  the  deceased  exposed 
himself  was  known  and  obvious,  within 
the  meaning  of  the  decisions,  on  the  most 
favorable  view  of  the  testimony,  omitting 
entirely  from  consideration  the  testimony 
tending  to  show  that  he  h^d  been  di- 
rected not  to  make  any  repalrsin  the  yard 
which  required  hUn  to  go  under  the  ear. 
We  think  the  court  ought  to  have  enter- 
tained the  defendant's  motion,  and  di- 
rected a  verdict  In  its  favor. 

2.  On  the  trial,  against  the  defendant's 
exception,  the  plaintiff  was  permitted  to 
inquire  of  several  witnesses  whether  Sulli- 
van, who  was  sent  as  a  helper,  was  bright 
or  otherwise,  intelligent,  etc.  The  wit- 
nesses had  known  him  and  seen  him  work. 
When  It  becomes  necessary  to  inqoite  in 
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r^ard  to  the  skill  or  capacity  of  a  person 
In  any  given  direction  tlie  Inquiries  ttbonld 
be  eo  framed  as  to  direct  tlie  witnesses' 
attention  to  tbe  precise  point  desired. 
Whether  Sailivan  was  as  bright  or  Intelli- 
gent as  ordiniiry  men,  or  whether  he  some- 
timesha^ltated  when  attempting  to  spealc, 
could  not  be  helpfnl  to  tbe  jury,  to  deter- 
mine whether  he  was  a  competent  helper 
for  the  deceased  in  making  the  required 
repair.  He  might  not  be  bright  or  witty, 
or  intelligent  on  the  current  topics  of  the 
day,  and  yet  be  skillful  with  tools,  obedi- 
ent t«i  orders,  active  and  careful  in  d-oing 
what  he  was  told  to  do.  We  think  the  in- 
quiries were  too  general.  They  assume 
that,  anlesB  he  was  bright,  intelligent,  and 
a  ready,  finent  speaker,  he  was  incompe- 
tent as  a  helper,  and  It  was  negligence  for 
the  defendant  to  send  him  as  such.  Ca- 
pacity is  many-sided.  Frequently  a  very 
bright,  intelligent  person,  and  a  ready, 
fluent  speaker,  would  be  a  very  incompe- 
tent, improper  person  to  send  to  help  a 
mechanic  repair  a  broken  car,  when  his 
helpfulness  depends  mainly  upon  his  knowl- 
edge of  tools  and  skill  in  using  them,  upon 
bis  activity,  bis  comprebension  of  and 
obedience  to  the  orders  of  bis  superior. 
The  iuqulries  should  have  been  directed  to 
show  what  Sullivan's  duties  were  as  such 
helper,  and  bis  capacity,  as  known  to  the 
witnesses,  from  seeing  him  perform  tbe 
same  kind  and  class  of  duties,  or  those  re- 
quiring like.  skUl  and  capacity.  If  a  per- 
son's, character  for  truth  and  veracity  is 
required,  it  does  not  help  to  inquire 
whether  he  is  a  good  mathematician,  logi- 
cian, or  a  good  chopper  of  wood,  and  vice 
versa.    Corson  v.  Railroad  Co., 76  Me.  244. 

3.  We  think  the  court  should  have  com- 
plied with  the  defendant's  second  request. 
Tbe  soundness  of  tbelaw  therein  embr>dled 
is  conceded.  The  court  puts  Its  failure 
to  comply  with  it  on  tbe  ground  that  the 
plaintiff  did  not  claim  to  the  contrary. 
While  the  plaintiff  did  not  so  claim,  the 
jury,  uuinstructed,  might  think  that  a 
presumption  of  negligence  arose  from  thfl 
fact  that  the  deceased  was  injured  while 
in  the  employ  of  the  defendant.  There- 
quest  was  a  proper  one,  and  should  have 
been  complied  with. 

4.  Tbe  deceased,  by  entering  and  contin- 
uing in  the  defendant's  service  as  car  In- 
spector and  repairer,  impliedly  agreed  to 
exercise  ordinary  observation  and  reason- 
able skill  and  diligence  therein,  to  ascer- 
tain and  avoid  the  dangers  attendant 
upon  the  discharge  of  his  duties.  In  other 
words,  he  assumed  the  risk  of  all  such 
dangers  as  should  be  known  by  him  by 
the  exercise  of  such  observation,  care, 
skill,  and  diligence.  In  substance,  the  de- 
fendant's seventh  and  eighth  requests 
called  upon  the  court  to  instruct  the  jury 
that  the  deceased,  in  addition  to  dangers 
actually  known  by  him,  assumed  the  risk 
of  such  as  he  might  have  known  by  the  ex- 
ercise of  ordinary  observation  or  reason- 
able skill  and  diligence  in  bis  department 
of  service.  In  its  charge  the  court  only 
held  him  to  assume  such  dangers  as  he 
knew  existed.  Tbe  court  said,  in  answer 
to  these  requests:  "If  the  deceased  knew 
the  danger  to  which  he  would  be  exposed 
In  the  work  under  tbe  car  standing  upon 


the  track  In  the  yard,  and  knew  that  a 
train  might  come  along  and  run  into  the 
car,  and  he  had  charge  of  the  work,  and 
been  tared  voluntarily  upon  the  work  with- 
out a  watcher  or  assistant,  or  sent  the 
watcher  or  assistant  that  he  had  else- 
where, or  put  him  at  work  elsewhere,  and 
he  continued  to  work  at  the  repairs  under 
the  car  alone,  did  so  voluntarily,  without 
direction  of  his  superior,  he  would  as- 
sume the  known  and  obvious  dangers  of 
such  employment. "  The  word  "  obvious, " 
as  here  used,  coupled,  as  it  is,  in  the  first 
part  of  this  portion  of  the  charge,  with 
actual  knowledge,  is  not  a  fair  or  retison- 
able  compliance  with  the  requests,  so  far 
as  they  embody  the  danger  which  tbe  de- 
ceased ought  to  have  known.  AVe  think 
these  requests  ought  to  have  been  com- 
plied with  in  substance,  and  were  not; 
that  the  word  "obvious"  as  used,  added 
little,  if  anything,  to  tbe  dangers  assumed 
as  actually  known.  Anderson  v.  Railroad 
Co.,  41  N.  W.  Rep.  104. 

5.  The  charge  of  the  court  makes  the  de- 
fendant-liable  for  any  injur.v  received  by 
the  deceased  from  the  Incompetency  of  Sal-, 
11  van,  although  the  deceased  knew  of  his 
Incompetency  which  caused  the  injury,  and 
received  him  as  helper  without  objection. 
It  is  well  established  that  an  employe  as- 
sumes all  dangers  from  the  known  Incom- 
petency or  unsklllfulnesH  of  a  fellow-serv- 
ant, of  which  he  does  not  complain,  or 
make  known  to  his  employer.  Corson  y. 
Railroad  Co.,  17  Amer.  &  Eng.  R.  Cas. 
638,  note;  Frazler  v.  Railroad  Co.,  38  Pa.  St. 
104;  Loning  v.  Railroad  Co.,  49  N.  Y.  521; 
Railway  Co.  v.  Knittal.  33  Ohio  St.  468; 
Ross  V.  Railway  Co.,  8  Fed.  Rep.  544. 
We  think  there  was  error  In  this  portion 
of  the  charge  in  this  respect.  For  these 
errors  the  judgment  is  reversed. 

While  we  hold  that  it  was  the  duty  of 
the  court  to  have  entertained  the  defend- 
ant's motion  to  direct  a  verdict  and  enter 
judgment  In  its  favor,  and  while  generally 
It  is  the  duty  of  this  court  to  enter  such 
judgment  as  the  trial  court  should  have 
done,  yet,  if  the  trial  court  had  sustained 
the  defendant's  motion,  the  plaintitt  might 
have  desired  and  been  permitted  to  intro- 
duce further  evidence,  and  she  may  desire 
to  do  so  on  another  trial;  hence  the  canse 
is  remanded  for  new  trial. 

— ; (63  Vt.  620) 


Tknney  v.  Harvbt  et  al. 

(Supreme  Court  of  Vermont.    Orange.    Sept 
29, 1891.) 

FAIiSB  IXPBISONMINT  —  INSTBUCTIOKB  —  OPINION 

EviDBHOB— Wkit  of  Possbbsiok— Habklbbs  Eb- 

BOB. 

1.  Acts  vt  1886,  No.  65,  {  S,  provides  that 
"whenever  the  premises,  sold  on  execution  agree- 
ably to  Acts  1884,  No.  189,  shall  not  have  been 
redeemed  as  specified  in  section  10  of  said  act, 
the  clerk  of  the  court  or  justice  of  the  peace  to 
whom  sach  execution  shall  be  returnable  may 
Issue  a  writ  of  possession  to  the  purchaser  of 
said  premises  to  put  him  in  possession  thereof,' 
whicn  writ  shall  be  issued  like  and  have  the 
same  effect  as  simllai  writs  issued  after  jndinnent 
in  an  action  of  ejectment "  Held,  that  a  writ  of 
possession  directing  th^  sheriff  to  collect  one  dol- 
lar for  tbe  writ  and  his  fees  for  serving  is  not 
aathorized  by  the  statute. 

2.  Fiaintiff,  in  an  action  against  the  sheriff 
and  an  attorney  for  telse  imprisonment  in  arrest- 
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log  plaintiff  for  the  non-payment  of  the  costs  of  a 
wnt  of  possession  issued  as  a  capias,  olaimed  to 
liave  been  in  poor  health  at  the  time  of  the  ar- 
rest, and  in  an  unfit  condition  to  be  taken  from 
home.  The  sheriff,  having  testified  that  he  made 
Inquiries  of  plaintiff's  neighbors  as  to  his  health, 
was  asked,  "fVom  the  information  you  received 
from  Mr.  Tenney's  [plaintiff's]  neighbors  in  that 
behalf,  what  conclusion  did  you  come  to  as  to 
his  condition,  with  what  you  had  seen  of  Mr. 
Tenneythat  day  I"  field,  that  the  answer  was 
properly  confined  to  his  judgment  as  to  whether 
plaintiff  was  able  to  go  to  jail  without  risk  to  life 
or  health,  sinoe  the  witness,  not  being  an  expert, 
could  not  give  an  opinion  based  on  what  his 
neighboi-s  told  him,  or  state  what  conclusion  ha 
arrived  at  from  such  information. 

3.  In  such  a  case  the  court  charged  the  jury 
in  relation  to  the  liability  of  the  attorney  as  fol- 
lows: "It  appears  in  the  case  that  he  was  acting 
as  the  attorney  after  he  took  out  the  writ  of  pos- 
session. I  think  he  says  he  drew  it,  and  sent  it 
down  to  the  clerk's  office  to  be  signed,  and  gave 
it  to  the  offloer  to  be  served.  He  was  with  de- 
fendant Smith  at  the  sale,  when  they  called  on 
plaintiff  that  morning  of  the2Sd  of  February,  and 
what  part  lie  had  in  the  conversation  you  will 
remember;  and  their  coming  back,  after  going  to 
Dr.  Locke's  house.  He  says  be  was  not  present 
at  the  house,  or  in  the  store,  when  Smith  claims 
he  made  the  arrest.  Although  he  may  not  have 
had  an  active  participation  in  making  the  arres^ 
if  the  arrest  was  made  under  his  direction  and 
advice,  he  would  be  jointly  liable  with  the  de- 
fendant Smith :  otherwise  not.  Ton  will  consider 
that,  and  say  whether  he  directed  and  advised 
the  arrest.  If  he  did  not,  then  he  is  not  liable; 
if  he  did,  he  is  liable. "  Held,  that  the  charge 
was  clear  and  unmistakable  that  defendant  was 
not  liable  unless  he  directed  and  advised  the  ar- 
rest 

4.  Where  the  ju^,  in  an  action  for  false  im- 
prisonment, fail  tn  mid  exemplary  damages,  the 
exclusion  of  evidence  that  defendants  acted  in 
good  faith,  and  without  malice,  is  harmless 
«rror,  as  such  evidence  could  not  be  received  to 
diminish  the  actual  damages. 

5.  Error  cannot  be  predicated  on  the  admis- 
sion of  evidence  which  might  have  been  compe 
tent  under  any  conceivable  circumstances,  unless 
the  reoord  shows  that  such  circumstances  did  not 
«zist 

Exceptions  from  Orange  county  court ; 
Ttler,  Judge. 

Action  for  false  imprlsonuient  by  Jobn 
A.  Tenney  against  R.  M.  Harvey  and  6.F. 
Smitb.  Judgment  for  plaintiff.  Delend- 
Anta  except.    AfBrmed. 

Tbe  defendants  sought  to  justify  the  ar- 
rest under  a  writ  of  possession  which  bad 
issued  as  a  capiat  against  the  plaintiff. 
Tbe  real  estate  of  the  plaintiff  bad  been 
levied  on  and  sold  by  tbe  defendant  Smith 
under  an  execution  in  favor  of  the  town 
of  Corlntb.  Tbe  land  bad  been  bid  off  by 
the  defendant  Harvey  for  tbe  town,  and 
be  bad  charge  of  tbe  town's  interests  in  tbe 
matter.  The  land  not  having  been  re- 
deemed within  the  time  prescribed  by  stat- 
ute, Harvey  took  out  on  behalf  of  tbe  town 
this  writ  of  possession,  and  put  It  into 
tbe  hands  of  Smith  to  serve,  but  was  not 
present  when  it  was  actually  served. 
The  plaintiff  called  tbe  defendant  Smith  as 
a  witness,  and  was  permitted  to  show  by 
bim,  against  tbe  exception  of  the  defend- 
ants, that  he  was  deputy-sheriff,  had  re- 
ceived an  execution  against  the  plaintiff  in 
favor  of  the  town  of  Corinth,  and  sold  up- 
on it  all  the  real  estate  of  the  plaintiff  ex- 
cept bis  homestead.  The  court  held,  as 
matter  of  law,  that  the  writ  of  possession 
was  no  lustiflcation  as  to  tbe  defendant 


Smith,  and  as  to  him  submitted  to  tbe 
Jury  only  the  question  of  damages.  The 
jury  returned  the  following  verdict: 
"John  A.  Tenney  v.  C.  F.  Smith  &  R.  M. 
Harvey.  In  this  cause  the  Jury  say  that 
the  defendants  are  guilty  in  manner  and 
form  aa  alleged  In  plaintiff's  declaration, 
and  therefore  bud  for  plaintiff  to  recover 
thesum  of  f  100,  or  damages  and  costs.  No 
exemplary  damages." 

Hnntou  &  Stickney,  for  plaintiff.    J.  K. 
Darling;  for  defandanta. 

Stabt,  J.  This  is  an  action  of  trespass 
tor  false  imprisonment.  The  defendants 
seek  to  Justify  the  imprisonment  under  a 
writ  of  possession  issued  as  a  capitia  for 
the  recovery  of  costSi  and  claim  that  the 
writ  thus  issued  is  authorised  by  section 
3  of  No.  05,  Acts  1886.  Defendant  Smith 
was  a  deputy-sheriff,  and  tbe  writ  was 
delivered  to  him,  as  soch  sheriff,  to  serve 
and  return.  The  writ  directed  him  to 
cause  the  town  of  Corlntb  to  bave  posses- 
sion of  certain  real  estate  that  had  been 
sold  to  it  on  a  property  execntion  in  its 
favor,  and  against  tbe  plaintiff  In  this 
cause.  He  was  also  directed  by  tbe  writ 
to  collect  one  dollar  tor  tbe  writ,  and  his 
tees  for  serving  tbe  same.  He  caused  pos- 
sefision  of  the  premises  to  be  delivered  to 
defendant  Harvey,  as  attorney  for  tbe 
town,  and  demanded  of  tbe  plaintiff  one 
dollar  for  tbe  writ,  and  two  dollara  (or 
bis  'fees  for  nerving  tbe  same.  Tbe  plain- 
tiff refused  to  pay  tbe  sum  so  demanded, 
and  thereupon  defendant  Smith  arrested 
and  detained  bim  until  he  paid  tbe  same. 

1.  If  these  costs  were  not  properly 
chargeable  to  the  plaintiff,  then  the  defend- 
ants were  not  jusdfled  In  arresting  and  de- 
taining him.  Section  8  of  No.  65,  Acts  1886, 
provides  that  "whenever  tbe  premises, 
sold  on  execution  agreeably  to  numberone 
hundred  and  thirty-nine  of  the  Acts  of 
,1884,  shall  not  have  been  redeemed,  speci- 
fied in  section  ten  of  said  act,  the  clerk  of 
the  court,  or  justice  of  the  peace  to  whom 
sucb  execution  shall  be  returnable,  may 
issue  a  writ  of  possession  to  tbe  purchaser 
of  saJd  premises  to  put  him  in  possession 
thereof,  which  writ  shall  be  Issued  like 
and  have  the  same  effect  as  similar  writs 
Issued  after  judgment  In  an  action  of  eject- 
ment. "    This  act  does  not  provide  for  tbe 

gayment  of  tbe  cost  of  tbe  writ  and  serv- 
!e  by  tbedebtor;  and  it  Isqnite  as  reason- 
able, and  certainly  more  humane,  to  pre- 
sume the  legislature  intended  the  purchas- 
er should  make  bis  purchase  with  the 
knowledge  that  be  would  Incur  this  ex- 
pense, as  to  presume  tbe  legislature  In- 
tended that  the  debtor  whose  property 
has  been  sold  to  satisfy  his  liabilities 
should  pay  It  or  be  imprisoned.  It  Is 
only  by  force  of  our  statute  that  costs  are 
ever  allowed.  Tyler  v.  Frost,  48  Vt.  486; 
Muuger  v.  Verder,  68  Vt.  886,  8  Atl.  Rep. 
154.  We  are  unable  to  find  any  provision 
in  the  statute  relating  to  costs  that  is  ap- 
plicable to  this  case,  and  hohl  that  tbe 
costs  were  not  chargeable  to  the  plain- 
tiff; that  the  writ  Issued  for  costs  with- 
out authority;  and  that  the  arrest  was 
Illegal. 

2.  The  testimony  of  defendant  Smith  in 
respect  to  tbe  levy  of  the  exeentiun  was 
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(troperly  received  tor  tbe  pnrpoae  of  show- 
ing the  circumstances  attendlns  tbe  main 
facts  In  controversy,  and  In  respect  to  ttra 
allegation  in  the  defendants' notice  ttiat, 
for  want  of  goods,  chattels,  or  lands  be- 
louging  to  tbe  plaintiff,  his  body  was  ar- 
rested. 

3.  The  plaintiff  claimed  that  he  was  in 
poor  liealtb,  and  in  an  unfit  condition  to 
be  talcen  from  home.  Defendant  Smith, 
having  testified  that  be  made  inquiries  of 
tlie  plaintiff's  neighbors  as  to  his  health, 
was aslied  tbefoUowiug  question :  "From 
the  information  you  received  from  Mr. 
Tenney's  n^gbbors  in  that  behalf,  what 
conclusion  did  you  come  to  as  to  bis  con- 
dition, with  what  you  had  seen  of  Mr. 
Tenneythat  day?"  The  witness  was  al- 
lowed to  testify,  without  ub^tion,  that 
It  was  his  Judgment  that  the  plaintiff  was 
able  to  go  to  jail  without  rlslc  to  life  or 
health.  As  bearing  upon  the  question  of 
whether  the  plaintiD  was  able  to  go  to 
Jail,  and  as  affecting  actual  damages,  this 
was  all  tbe  defendants  were  entitled  to. 
The  witness  was  not  an  expert.  He  could 
not  give  an  opinion  based  upon  what  his 
neighbors  told  him,  or  state  what  eon- 
elusion  be  arrived  at  from  the  information 
thus  derived.  Upon  the  question  of  ex- 
emplary damages,  the  defendants  might 
show  that  they  acted  in  good  faith  and 
without  malice,  and  that  they  took  the 
precaution  to  inquire  of  tbe  plaintiff's 
neighbors  in  regard  to  his  health.  But 
this  evidence  could  not  be  received  to  di- 
minish the  actual  damages.  Tbe  jury 
having  failed  to  find  exemplary  damages, 
we  think  tbe  defeodants  were  not  harmed 
by  the  exclusion  of  the  evidence. 

4.  Tbe  plaintiff  claimed  that  he  was  in 
poor  health  at.  the  time  he  was  arrested ; 
and  he  was  allowed,  against  the  defend- 
ants' objection  and  exception,  to  sbow 
that  it  was  his  dally  custom,  when  well, 
to  go  to  Sargent's  store,  and  that  he  had 
not  been  there  for  some  time  previous  to 
bis  arrest.  If  this  evidence  was  admissi- 
ble under  any  conceivable  state  of  the  evi- 
dence not  disclosed  by  tbe  exceptions,  then 
there  was  no  error  in  admitting  It.  FactA 
and  circumstances  may  have  appeared 
that  rendered  the  testimony  admissiblet 
such  as  proof  that  tbe  plaintiff  was  at 
home  and  circumstanced  sm  he  was  when 
so  often  at  the  store.  If  such  facts  and 
circumstances  did  not  appear,  there 
should  have  been  a  statement  in  the  ex- 
ceptions that  there  was  no  evidence  tend- 
ing to  show  that  the  plaintiff  was  circum- 
stanced as  be  was  when  he  was  accus- 
tomed to  visit  the  store,  or  the  evidence 
should  have  been  referred  to,  in  order  to 
sustain  the  defendants'  exceptions.  This 
court  will  not  presume  that soch facts  and 
circumstances  did  not  appear,  in  order  to 
And  error  in  tbe  ruling  of  tbe  county 
court.  It  is  to  be  presumed  that  tbe  facts 
and  circpmstances  necessary  to  render 
tbe  testimony  admissible  did  appear,  un- 
less the  contrary  is  shown  In  the  excep- 
tions. It  is  incumbent  upon  the  excepting 
party  to  show  that  the  evidence  objected 
to  was  clearly  iuadmlssible.  This  is  not 
shown  by  the  exceptions.  Boutelle  v.  In- 
surance Co.,  61  Vt.  4.  If  it  appeared  that 
the  plaintiff  was  at  home,  and  circom- 


stanced  as  be  was  wB^n  so  often  at  the 
store,  tbe  testimony  tended  to  support 
tbe  claim  made  by  him,  and  was  admissi- 
ble. HIh  failure  to  go  to  the  store  was  a 
departure  from  bis  usual  custom.  Gener- 
ally when  a  man  is  sick,  he  omits  to  do 
those  things  which  he  has  been  accus- 
tomed to  do  when  well;  and  a  claim  that 
a  man  is  sick  Is  rendered  more  probable 
by  proof  of  his  omission  to  do  those 
things  that  be  has  been  accustomed  to  do 
when  well.  In  the  case  of  Armstrong  v. 
Noble,  55  Vt.  433,  Ross,  J.,  in  delivering 
the  opinion. of  thecourt,say8:  "Whatever 
renders  a  claimed  fact  probable  or  im- 
probable is  proper  evidence  to  be  consid- 
ered in  determining  whether  the  fact  ex- 
ists." 

6.  As  to  tbe  liability  of  defendant  Har- 
vey, tbe  court  instructed  tbe  jury  as  fol- 
lows:  "  It  appears  in  the  casetbat  he  was 
acting  aa  tbe  attorney  after  be  took  out 
the  writ  of  possession.  I  think  he  says 
he  drew  It,  and  sent  it  down  to  tbe  clerk's 
oCQce  to  be  signed,  and  gave  it  to  the  offi- 
cer to  be  served.  He  was  with  defend- 
ant Smith  at  tbe  sale,  when  they  called 
on  tbe  plaintiff  that  morning  of  the  23d  of 
February,  and  what  part  he  had  in  the 
conversation  you  will  remember;  and 
their  coming  back,  after  going  to  Dr. 
Locke's  house.  He  says  he  was  not  pres- 
ent when  the  arrest  was  finally  made; 
that  he  was  not  present  at  ttie  house  or 
in  the  store,  when  Smith  claims  he  made 
the  attest.  Although  he  may  not  have 
had  an  active  participation  in  making  the 
arrest,  if  tbe  arrest  was  made  under  his 
direction  and  advice,  he  would  be  Jointly 
liable  with  the  defendant  Mr.  Smith :  oth- 
erwise not.  You  will  consider  that,  and 
say  whether  be  directed  and  advised  the 
arrest.  If  be  did  not,  then  he  is  not  lia- 
ble; if  he  did,  he  is  liable."  It  is  claimed 
that  the  court  erred  in  this  part  of  the 
charge.  In  that  the  jury  were  at  liberty  to 
find  defendant  Harvey  liable  simply  be- 
cause he  was  counsel  for  the  town  of  Cor- 
inth ;  or  because  he  drew  the  writ,  sent 
it  to  tbe  clerk's  office  to  be  signed,  and 
gave  it  to  the  officer  to  serve;  or  because 
he  was  with  defendant  Smith  at  tbe  sale; 
or  because  he  was  at  the  plaintiff's  house 
with  Smith  the  morning  the  arrest  was 
made.  We  do  not  so  understand  the 
charge.  The  Jury  were  told,  in  clear  and 
unmistakable  language,  that  Harvey 
could  not  be  held  liable  unless  he  directed 
and ,  advised  the  arrest.  Judgment  af- 
firmed. 

(6J  vt  822) 

Fbase  v.  SuiBtocK  et  a/. 

(fSupreme  Court  of  Vermont,    Windsor.    Sept. 

17,it")l.) 

ACTIOir  BT  ASXISriSTBATOB  —  FBAUDULBRT  OON- 
VBTAMOB  BT  DBOBDBNT— HOXESTEAS. 

1.  Under  R.  L.  Vt  S  8162,  providing  that 
When  there  is  a  deficiency  In  the  hands  of  an  ad- 
ministrator, and  the  deceased  has  made  a  firaud- 
ulent  conveyance  of  real  estate  in  his  life-time, 
the  administrator  may  prosecute  for  the  benefit 
of  creditors  a  proi>er  action  in  law  or  equity  for 
the  recovery  of  such  real  estate,  the  conveyance 
of  all  of  a  debtor's  property,  including  tbe  home- 
stead, withoutprovldingforthepaymentof  debts, 
is  fraudulent  only  ie  to  creditors,  end  should  be 
disturbed  only  so  far  as  may  be  necessary  to  sat- 
isfy their  claims. . 
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8.  TJnder  R.  L.  Vt  S  1894,  providing  that  the 
bcmestead,  consisting  of  a  dwelling-bouse  and 
outbuildings,  not  ezoeedlng  In  value  (500,  shall 
be  ezenapt  from  attachment,  Inasmuch  as  cred- 
itors have  no  interest  in  such  a  homestead,  an  ad- 
ministrator is  not  entitled,  under  said  section 
2162,  to  recover  in  ejectment,  irrespective  of  the 
homestead,  an  undivided  interest  in  land  fraadu- 
lently  conveyed,  but  must  proceed  in  equity  for 
that  purpose. 

Exceptions  frum  Wlodsor  county  cuort; 
Thompson,  Jadge. 

Action  by  Allen  Pease,  administrator  of 
William  Shirlock,  against  Frank  Sliirlock 
and  William  Martin,  to  recover  for  the 
benefit  of  creditors  land  fraudulently  con- 
veyed by  the  Intestate.  There  was  Judg- 
ment for  plalntiO,  and  defendants  except. 
Reversed. 

The  demanded  premises  were  a  farm 
worth  from  $1,700  to  92,200,  un  which 
were  a  dwelling-house  and  outbuildings 
of  the  value  of  from  f700  to  9800.  Will- 
iam Shirlock  and  his  wife  conveyed  these 
premises  by  warranty  deed  to  Frank  Shir- 
lock, who  on  the  same  day  executed  a 
mortgage  to  William  Shirlock  and  bis 
wife  conditioned  for  their  support  during 
theirnatural  lives.  August  21, 1889, Frank 
Shirlock  executed  a  mortgage  of  the  prem- 
ises to  William  Martin  to  secure  the  pay- 
ment of  a  debt.  Shirlock  entered  into  the 
exclusive  possession  of  the  premises,  and 
BO  continued  down  to  the  trial,  supporting 
William  Shirlock  and  wife  until  their  re- 
spective deaths.  The  plaintiff  claimed 
that  at  the  date  of  the  conveyance  Will- 
iam Shirlock  owed  debts  to  the  amount  of 
about  91,200,  for  the  payment  of  which  he 
made  no  provision,  and  that  the  convey- 
ance was  of  all  his  property  except  a  small 
amount  ot  personal  property,  valued  at 
about  981.  These  debts  were  allowed 
against  the  estate  of  William  Shirlock, 
and  the  plaintiR  brought  suit  as  his  ad- 
ministrator for  the  benefit  of  the  creditors. 
It  was  conceded  that  William  Shirlock 
and  wife  had,  at  the  time  of  the  convey- 
ance, a  homestead  interest  in  the  prem- 
ises, which  had  been  acquired  before  any 
of  these  debts  were  contracted,  and  that 
this  bad  never  been  severed  down  to  the 
time  of  the  trial.  The  court  instructed 
the  jury  that,  if  they  found  the  plaintiff 
entitled  to  recover  at  all,  they  should  find 
for  him  to  recover  such  an  undivided  part 
as  the  entire  value,  less  9500,  bore  to  the 
entire  value.  The  Juryfound  fortheplaln- 
tlff  to  recover  twelve-seventeenths. 

HantoD  &  Stickney,  for  plaintiff.  D.  C 
Denlsoa  A  Sod,  for  defendants. 

Tyler,  J.  The  defendants'  counsel  in- 
sisted, on  the  trial  of  the  court  below, 
that  the  plaintiff,  when  he  rested,  bad  not 
made  a  prima,  facie  case,  and  moved  for  a 
nonsuit,  which  motion  was  denied.  The 
first  question  presented  by  the  exceptioos 
is  whether  theconveyance  by  William  Shir- 
lock and  wife  of  their  farm  to  their  sou, 
the  defendant  Frank  Shirlock,  was  fraud- 
ulent and  void  as  to  the  grantor'M  credit- 
ors. The  farm  conveyed  was  worth  from 
91.700  to  92,200,  of  which  from  9700  to  9800 
was  in  the  dwelling-house  and  shed  at- 
tached. The  grantor's  debts  at  the  time 
of  the  conveyance,  as  subsequently  shown 
by  the  report  of  commissioners,  amounted 


to  about  91>200,  for  the  payment  ot  which 
he  reserved  property  to  the  amount  of 
only  981.  The  grantor  took  a  mortgage 
back,  conditioned  for  the  support  of  him- 
self and  wife  during  their  lives,  which 
support  the  defendant  furnished.  The 
deed  and  mortgage  were  executed  Febru- 
ary 29, 1888.  William  Shirlock  died  April 
17th  following,  and  his  wife,  August  11, 
1890.  On  the  2lBt  day  of  August,  1889, 
Frank  Shirlock  executed  and  delivered  a 
mortgage  of  the  premises  to  William 
Martin  as  security  for  a  debt  doe  from  him 
to  Martin.  This  action  wits  brought  May 
16, 1890,  by  the  administrator  of  William 
Shirlock  In  behalf  of  his  creditors,  under 
section  2162,  R.  L.,  which  is  as  follows: 
"  When  there  Is  a  deficiency  of  assets  in  the 
hands  of  the  executor  or  administrator, 
and  when  the  deceased  person  made  such 
fraudulent  conveyance  of  real  estate  in 
bis  life-time, the  executoror  administrator 
may  commence  and  prosecute  to  final 
Judgment  any  proper  action  or  suit,  in  law 
or  equity,  for  the  recovery  of,  and  may 
recover  for  the  benefit  of  such  creditors, 
such  real  estate;  and  may  also,  for  the 
benefit  of  the  creditors,  sue  and  recover 
for  goods,  chattels,  rights,  or  creiUts 
fraudulently  conveyed  by  the  deceased  in 
his  life-time."  That  the  conveyance  falls 
within  the  provision  of  this  section,  and 
of  sections  1955  and  4155,  that  the  deed 
and  mortgage  were  fraudulent  and  void 
as  to  William  Shirlock's  creditors,  and 
that  in  a  proper  action  the  administra- 
tor may  recover  a  part  of  the  land  suffi- 
cient to  pay  the  debts,  admits  of  no  seri- 
ous doubt, for  the  reason  that  the  convey- 
ance was  operative  to  place  substantiaUy 
all  the  grantor's  property  beyond  the 
reach  of  his  creditors.  That  this  was 
done  with  such  intention  ontfaepartof  the 
grantor,  and  that  that  intent  was  known 
to  the  grantee,  must  have  been  found  by 
the  Jury,  under  the  charge  of  the  court; 
for  the  exceptions  state  Ibatthe  Jury  were 
fully  instructed,  and  in  a  manner  to  which 
no  exception  was  taken,  concerning  the 
facts  they  must  find,  and  the  law  goTem- 
ing  the  plaintiff's  right  of  recovery.  It  was 
decided  in  Crane  y.  Stickles,  15  Vt.  252, 
that  a  conveyance  of  all  the  debtor's  prop- 
erty, without  making  provision  for  the 
payment  ol  debts,  was  fraudulent  and 
void  as  to  creditors.  Prout  v.  Vaughn,  52 
Vt.  451.  It  is  well  settled  that  a  debtor 
is  bound  to  reserve  from  a  conveyance  of 
this  kind  ample  property  for  the  payment 
of  his  debts.  Chureh  t.  Chapin,  35  Vt.  223: 
Foster  v.  Foster,  56  Vt.  540.  Kelsey  vi 
Kelley,  22  Atl.  Rep.  597,  heard  at  the  last 
general  term,  and  referred  to  by  counsel, 
is  in  line  with  these  cases. 

The  second'  question  Is  whether,  in  an 
action  of  ejectment,  the  plaintiff  could  re> 
cover  an  undivided  interest  In  the  entire 
premises,  irrespective  of  the  homestead. 
The  arguments  ot  counsel  on  both  sides 
have  proceeded  upon  the  ground  that  there 
was  a  homestead  Interest  in  this  farm,  ex- 
empt from  attachment  when  the  action 
was  commenced,  and  there  was  no  excep- 
tion to  the  charge  of  the  court  on  this 
subject,  which  was,  in  substance,  that,  as 
William  Shirlock  acquired  title  to  a  home- 
stead interest,  the  conveyance  of  the  same 
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to  tbe  defendant  was  valid,  and  that  be 
wasentitled  to  hold  tbeBameaRaKainsthlB 
father's  creditors,  because,  if  William  had 
held  the  title  at  the  time  of  bis  death,  bis 
widow  would  have  held  it  as  against  his 
creditors.  But  tbe  plaintiff's  counsel  con- 
tend  that,  by  tbe  fraadulent  conveyance, 
the  plaintiff  and  defendant  became  tenants 
in  common  of  the  entire  premises,  and 
that,  as  the  defendant  was  In  possession 
of  tbe  whole,  claiming  title,  the  plalntld 
may  recover  in  ejectment  according  to  his 
right.  On  the  other  hand,  the  defendant's 
counsel  insists  that  the  interests  of  the 
plaintiff  and  defendant  in  the  demanded 
premises  were  not  common,  but  separate, 
that  ol  tbe  defendant  being  in  the  home- 
stead, and  that  of  the  plaintiff  in  the  resi- 
due of  the  farm ;  that  tbe  homestead  was 
the  defendant's  absolutely,  and  that  the 
administrator  had  no  undivided  interest 
in  it,  and  no  right  of  action  fur  any  in- 
terest; that  the  line  should  first  have  been 
found  between  the  homestead  and  tbe 
other  part  of  tbe  farm,  if  any  action  at 
law  would  He,  which  he  denies.  It  is 
true  that  until  the  necessity  arises  to  sev- 
er the  homestead,  iind  set  it  out  by  metes 
and  bounds,  It  exists  only  as  a  right.  It 
is  not'an  aliquot  part  of  the  entire  prem- 
ises, but  an  Inchoate  interest  of  the  value 
of  f 500  in  certain  parts  thereof.  Section 
1894,  R.  L.,  Is  as  follows:  "The  home- 
stead of  a  housekeeper  or  head  of  a  fam- 
ily, consisting  of  a  dwelling-house,  out- 
buildings, and  the  land  used  In  connection 
therewith,  not  exceeding  five  hundred 
dollars  In  value,  and  used  or  kept  by 
such  housekeeper  or  head  of  a  family  as 
a  homeotead,  shall,  together  with  the 
rents.  Issues,  profits,  and  products  there- 
of, be  exempt  from  attachment  and  ex- 
ecution, except  as  hereinafter  provided. " 
Therefore  the  statute  locates  the  bome- 
stt>ad  In  the  dwelling  bouse.  It  makes 
the  dwelling-house  and  outbuildings  tbe 
homestead,  and  exempts  them  from  at- 
tachment if  they  do  not  exceed  f600  In 
value.  If  they  exceed  that  sum,  then 
only  so  mucb  as  Is  of  the  value  of  $600 
can  be  set  apart  for  that  purpose.  If 
they  fall  short,  then  land  used  in  connec- 
tion with  them  must  be  added  to  make 
dp  tbe  value  to  9500.  In  this  case  the 
dwelling-house  was  worth  from  $700  to 
$800,  so  that  a  part  of  It,  suitable  for  a 
habitation,  and  of  tbe  value  of  $500,  was 
absolutely  exempt  as  a  homestead.  In 
that  part  William  Sbirlock's  creditors 
bad  no  interest.  Neither  they  nor  tha 
plaintiff,  as  the  representative  of  their  In- 
terests, could  be  tenants  in  common  with 
the  defendant  in  tbe  homestead.  Lindsey 
V.  Brewer,  60  Vt.  627, 15  Atl.  Rep.  329.  On 
this  grnnnd,  tbe  defendant's  motion  for  a 
nonsuit  should  have  been  granted.  By  the 
terms  of  the  statute  under  which  this  ac- 
tion is  brought,  the  conveyance  was 
fraudulent  and  void  only  as  to  the  gran- 
tor'Bcreditors,  and  should  be  disturbed  on- 
ly so  far  as  is  necessary  to  satisfy  their 
claims.  In  a  case  where  tbe  estate  thus 
conveyed  was  worth,  say,  $5,000,  and  tbe 
debts  of  the  grantor  were  but  a  few  hun- 
dred dollars  in  amount,  it  would  be  a 
severe  construction  of  the  statute  to  hold 
the  whole  conveyance  void.    If  William 


Sblrlock  had  owed  no  debts,  tbe  convey- 
ance of  his  farm  to  his  son  would  have 
been  valid,  and  in  the  cii-cnmstances  of 
this  case  no  reason  can  be  assigned  why 
the  conveyance  should  not  be  held  valid 
except  as  to  creditors.  Bassett  r.  Hotel 
Co.,  47  Vt.  813.  Then,  was  the  interest 
which  tbe  plaintiff  was  entitled  to  recover 
in  tbe  demanded  premises  such  as  could 
be  reached  by  means  of  an  action  at  law? 
The  statute  provides  that  the  administra- 
tor may  have  any  proper  action  or  suit  in 
law  or  equity  for  a  recovery  of  the  real 
estate  fraudulently  conveyed.  A  case  can 
readily  be  conceived  of  in  which  an  action 
at  law  would  be  the  appropriate  remedy, 
as  where  the  estate  conveyed  was  unin- 
cumbered by  a  homestead:  and  the  whole 
was  Insufficient  to  pay  the  debt  of  the 
grantor;  but  here,  tbe  homestead  being 
uneiirainated  from  tbeother  real  estate,  we 
are  unable  to  see  how  ejectment  or  any 
other  action  at  law  can  meet  the  exigen- 
cies of  tbe  case.  B.v  a  proceeding  in  equi- 
ty a  part  of  the  land,  sufficient  to  pay  the 
debts,  could  be  sequestered  and  sold,  and 
the  title  to  the  remainder  rest  undisturbed 
in  the  hands  of  the  defendant.  Spaulding 
V.  Warner,  59  Vt.  646,  11  Atl.  Rep.  186; 
Lindsey  v.  Brewer,  supra.  Judgment  re- 
versed, and  cause  remanded. 


(o  vt  5M) 
Cook  v.  Toww  of  Barton. 

(Supreme  Covrt  of  VermonL    Orleans.    Sept.  , 
25,  1891.) 

Ikjdbibs  fbom  Defjeotitb  Bbidob— Flbadino. 
B.  L.  vt  I  84,  provides  that  tbe  word 
"highway"  shall  include  bridges  thereon;  and. 
In  an  action  against  a  town  for  iajuries  caused 
by  reason  of  a  defective  bridge,  the  declaration 
states  a  cause  of  action  vrhen  it  alleges  that  plain- 
tiff was  injured  by  reason  of  a  delect  in  a  certain 
described  "highway"  which  defendant  was  bound 
to  maintain  and  Iceep  in  repair. 

Exceptions  from  Orleans  county  court; 
Ttler,  Judge. 

Action  by  Julia  M.  Cook  against  town 
of  Barton  for  injuries  t'aused  b.v  reason  of 
a  defective  highway.  Defendant  demurred, 
which  being  overruled,  it  excepts.  Af- 
firmed. 

F.  W.  Baldwin  and  Dickermao  A  loang, 
for  plaintiff.     W.  W.  MUea,  for  defendant. 

Stabt,  J.  This  cause  was  beard  on  the 
defendant's  demurrer  to  tbe  third  count 
of  the  plaintiff's  declaration.  This  count 
sets  forth  that  the  plaintiff  was  injured  by 
reason  uf  the  innufflclency  and  want  of  re- 
pair of  a  certain  described  highway  which 
the  defendant  was  bound  to  maintain  ana 
keep  In  repair.  It  is  insisted  by  counsel 
for  the  defendant  that  this  allegation 
shows  no  cause  of  action  against  the  de- 
fendant, and  that  towns  have  not  been 
liable  for  Injuries  received  upon  highways 
since  tbe  passage  of  No.  62,  Acts  1880,  (R. 
L.  §  8111.)  It  is  conceded  that  towns 
are  liable  for  injuries  received  by  reason  of 
the  insufficiency  and  want  of  repair  of 
bridges, culverts,  and  sluices ;  and  the  only 
question  to  be  considered  is  whether  the 
allegation  that  the  injury  was  received 
upon  a  highway,  by  reason  of  its  insuffi- 
ciency and  want  of  repair,  shows  a  cause 
of  action  against  the  defendant.    In  other 
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words,  Is  It  necessary  to  show  by  the  dec- 
laration tbat  the  Inlury  was  received  by 
reason  of  tlie  insufficiency  and  want  of  re- 
pair of  a  bridge,  culvert,  or  sluice?  It 
bridges,  cnlyerts,  or  slaices  are  highways, 
then  the  declaration  shows  a  legal  cause 
of  action,  unless  It  Is  necessary  to  show 
by  the  declaration  that  the  Injury  was  re- 
ceived by  reason  ot  the  ineufflclency  and 
want  ot  repair  of  a  particular  portion  of 
a  highway,  commonly  called  a  bridge, cul- 
vert, or  sluice.  Section  24,  R.  L.,  provides 
tbat  "the word  'highway'  or  'road'  shall 
include  bridges  thereon.  Since  the  pas- 
sage of  this  statute,  a  bridge  may  proper- 
ly be  called  a  highway,  and  the  allegation 
in  a  declaration  that  an  injury  was  re- 
ceived by  reason  of  the  Insufficiency  or 
want  ot  repair  of  a  highway  sufficiently 
shows  a  cause  of  action  for  which  a  re- 
covery may  be  bad,  provided  the  proof 
shows  that  the  injury  was  received  by  rea- 
son of  the  insufficiency  or  want  of  repair 
of  a  bridge.  The  injury  shown  by  the  dec- 
laration is  one  tor  which  the  defendant 
town  may  be  liable.  Its  liability  must  be 
determined  by  the  proofs.  Barber  y.  Es- 
sex, 27  Vt.  62;  Bardwell  v.  Jamaica,  16  Vt. 
4S8.  In  the  case  of  Bardwell  v.  Jamaica, 
supra,  the  declaration  alleged  an  injury 
to  havA  been  occasioned  by  the  insuffi- 
ciency of  a  bridge.  The  proof  was  of  a  de- 
tect in  the  abutment,  and  the  court  held 
there  was  no  variance.  The  statute  giv- 
ing a  remedy  tor  injuries  received  upon 
highways  does  not  require  the  place  ot 
the  accident  to  be  described  in  the  dec- 
laration with  certainty.  The  notice  re- 
quired must  be  such  as  to  Inform  the  offi- 
cers ot  the  town  where  and  In  what  re- 
spect the  highway  Is  insufficient,  but  It 
has  never  been  held  that  the  declaration 
must  point  out  with  certainty  the  place 
ot  the  accident,  or  in  what  respect  the 
highway  was  insufficient;  and  there 
seems  to  be  no  good  reason  for  requiring 
declarations  in  this  class  of  actions  to  be 
drawn  with  any  greater  certainty  than  in 
common-law  actions.  Judgment  affirmed, 
and  cause  remanded. 

(63  Vt.  801)  

Hall  et  ah  v.  Simpson. 

(Simreme  Court  of  Vermont.   CaledoulB.    Sept. 
26,  1891.) 

Bnx  or  Bxobftioks— BrAmnurr  or  Facts— 

AlfBin>lIBKT. 

Acts  Vt.  1888,  No.  M,  provides  fhst,  when 
a  case  which  might  have  been  tried  by  a  jury  is 
tried  by  the  ooart,  the  facts  found  by  the  oonrt 
as  the  baais  of  its  Judgment  shall  be  reduced  to 
writing,  lie  signed  by  a  majority  of  the  coort,  and 
be  filed  with  tne  clerk  before  ezceptiona  are  al- 
lowed. R.  L.  Vt  I  1888,  provides  that  "excei*- 
tions  to  the  opinion  of  the  county  court  •  •  • 
shall  be  signed  by  the  presiding  judge  within  80 
days  after  the  rising  of  the  court "  field,  tiiat 
where  a  bill  ot  esoepUons,  framed  to  contain, 
but  not  containing,  sstatamentof  the f  sets  found, 
and  bearing  an  indorsement,  signed  by  a  major- 
ity of  the  court,  that  "the  court  fonna  facts  as 
recited  in  the  within  bill  ot  exceptions. "  was 
duly  filed  when  judgment  was  entered  on  the  last 
day  of  the  term,  it  was  Insufflolent  as  a  state- 
ment ai  facts,  and  another  bill  of  ezoeptiwna,  con- 
taining a  complete  statement  cannot  be  filed 
more  tnaa  80  days  thereafter,  in  sutwtitntlon  ot 
and  in  addition  to  the  first  bill,  for  the  purpose 
of  complying  with  the  act  of  1888 ;  the  right  to 
amend  the  bill  of  exceptions  after  the  expiration 


of  the  80  days  not  extending  to  the  statement  of 
the  fact  found. 

Exceptions  from  Caledonia  eonnty  coort; 
PoWBBS,  Jadge. 

Action  in  trover  and  trespass  by  Hall  ft 
Chase  against  E.  £.  Simpson.  Judgment 
for  plaintiffs.  Defendant  excepts.  Excep- 
tions dismissed,  and  judgment  affirmed. 

Oeo.  W,  Gaboon  And  W.  P.  StaOord, 
for  piaintitts.    Ba  tea  A  May,  tor  defendan  t. 

MuNsoN,  J.  This  case  was  tried  by  tbe 
courtat  the Juneterm,  1890.  Atthecloseof 
tbe  term,  by  agreement  of  the  partic-8,lt  was 
left  with  the  court  for  Judgment,  and  lodg- 
ment therein  was  entered  August  11th.  It 
Is  not  claimed  -but  tbat.  as  regards  this 
case,  the  term  is  to  be  treated  as  ending 
on  that  day.  In  this  view,  the  bill  of  ex- 
ceptions was  to  be  signed  by  the  presiding 
judge,  and  be  flled  with  tbe  clerk,  within 
80  days  from  that  date.  R.  L.  5  1888.t  No. 
66,  Acts  1888,  provides  that  when  a  case  in 
which  a  trial  by  jury  might  have  been 
had  Is  tried  by  tho  court,  the  tacts  found 
by  tbe  court  as  the  basis  ot  its  Jadg- 
ment  shall  be  reduced  to  writing,  be 
signed  by  a  majority  of  the  members  ot 
the  court,  and  be  filed  with  the  clerk, 
before  exceptions  are  allowed.  This  pro- 
vision obviously  limits  the  time  witbin 
which  the  finding  ot  tacts  is  to  be  filed  to 
tbat  allowed  for  the  filing  of  exceptions. 
On  tbe  11th  ot  August,  the  day  that  judg- 
ment was  entered,  there  was  filed  a  bill 
of  exceptions,  signed  by  tbe  presiding 
judge,  which  was  framed  to  contain  a 
statement  of  the  facts,  but  in  which  no 
tacts  were  inserted.  On  this  was  indorsed 
n  statement,  signed  by  a  majority  ot  the 
judges,  "that  the  court  found  tbe  (nets  as 
recited  in  tbe  wltbln  bill  of  exceptions. " 
On  the  19th  of  September  there  was  filed 
another  bill,  signed  by  tbe  presiding  judge 
and  one  ot  the  assistant  Judges,  which  em- 
bodied a  statement  of  the  facts,  and  recited 
that  such  bill  of  exceptions  and  findings 
of  fact  were  in  substitution  tor,  and  in  ad- 
dition  to,  what  had  been  previously  filed. 
This  procedure  cannot  be  considered  a 
compliance  with  the  law,  unless  It  be  held 
that  a  statement  ot  tacts  prepared  after 
the  time  allowed  tor  filing  can  be  anbsti- 
tuted  for  a  seasonably  filed  statement 
signed  In  blank.  It  has  always  been  an- 
derstood  that  it  tbe  exceptions  flled  In  ac- 
cordance with  R.  L.  S 1888,  were  an  incom- 
plete or  inaccurate  statement  ot  tbe  case 
as  tried,  they  could  be  amended  after  the 
expiration  of  the  30  days.  It  is  now  con- 
tended tbat  this  right  of  amendment  ex- 
tends to  tbe  statement  of  facts  required  by 
the  act  of  1888.  But  we  think  tbe  terms  of 
theactareluconslstent  with  this  view.  The 
requirement  is  explicit  that  the  facts  shall 
be  written  out,  signed,  and  filed  "  before 
any  bill  of  exceptions  sball  be  allowed;" 
and  the  Intentlonot  the  legislature  to  con- 
fine the  case  strictly  to  the  statement  filed 
within  the  80  days  Is  apparent  from  every 
provision  of  tbe  act.    Neither  on  the  day 


>8eo.  1888,  B.  Ia  Vt  1880,  provides  that  "as- 
espUoDS  to  the  opinion  ot  the  ooonty  eovrt,  oa  a 
question  of  law  arising  on  the  trial  of  a  civil 
cause,  shall  be  signed  by  the  presiding  judga, 
and  iUed  with  the  clerk,  within  M  days  after  Um 
rl^ng  of  tbe  court " 
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that  ezceptloDB  were  flret  filed,  nor  on  tbe 
last  day  uf  the  period  within  which  It  was 
necesBary  that  exceptions  should  be  filed 
to  give  this  conrt  Jurisdiction,  had  the 
facts  in  the  case  been  reduced  to  writing 
by  the  judges.  The  statement  3mbodled 
in  the  bill  subsequently  filed  cannot  be  ac- 
cepted as  a  fulflllment  ot  tbe  Btatntory 
provision,  and  the  act  plainly  requires 
that  when  there  has  been  a  failure  to  com- 
ply with  Its  provisions  tbe  exceptions 
shall,  on  motion,  be  dismlBsed,  and  tbe 
jDdgment  below  be  affirmed.  Motion  sus- 
tained, exceptions  dismissed,  and  Judgment 
affirmed. 

(146  P8.  St  »«)        ~~~~~~ 

Western  &  Atl.  Pipe-Lines  v.  Home  Ins. 

Co.  or  THE  City  of  New  Yore. 
■{Supreme  Court  of  Pemuvlvorota.   Oct.  6, 1891.) 
XdABiLirr  OF  iHausuroB  Cokpakt — Bkmotai.  o» 

■  ImBURSD  PaOPSBTT— WABBAmX— BBVOVPUr— Ik- 
TBBB8T. 

1.  lite  fact  that  a  tank  oontainlns  oil  in- 
«ared  against  fire  was  carried  foor  or  five  hun- 
dred feet  from  its  orif^nal  location,  as  described 
in  the  policy,  but  not  oB  the  premises  occut)ied 
by  the  assured,  does  not  relieve  the  underwriter 
from  liability  for  a  subsequent  loss  by  fire;  since 
the  location  of  the  tank,  as  gfiven  in  the  policy, 
Ksan  be  regarded  only  as  descriptive,  and  not  as  • 
warranty. 

2.  The  description  of  the  tank's  location,  If 
regarded  as  a  warranty,  can  be  construed  only 
as  a  warranty  of  location  at  the  time  of  insuring, 
and  not,  in  tne  absence  of  an  express  stipulation 
to  that  effect,  that  the  location  will  not  be  changed 
afterwards. 

8.  Where  the  description  of  the  tank's  loca- 
tion is  regarded  as  a  warranty  that  the  assured 
will  not  voluntarily  change  tbe  location,  the  un- 
derwriter is  liable  for  loss  occurring  after  a 
change  in  the  location,  produced  by  a  flood. 

4.  Where  words  used  In  an  Insurance  pol- 
icy are  susceptible  of  two  interpretations,  that 
which  will  supirart  the  claim  of  the  assnred 
should  be  adopted. 

5.  Where,  In  a  letter  to  tbe  assured  soon  after 
the  fire,  and  in  the  affidavit  of  defense,  the  sole 
defense  relied  on  by  the  underwriter  is  the 
-change  in  the  location  of  the  oil,  be  is  estopped  to 
claim  afterwards,  as  another  defense,  that  the 
assured  was  not  the  owner  of  the  oil. 

6.  Where  a  corporation,  organized  to  trans- 
port, store,  and  insure  peti-oleum,  whose  oostom 
it  is  to  contract  with  its  customers  to  insure  the 
oil  in  its  tanks  at  its  own  expense,  procures  in- 
surance thereon  without  any  written  request  or 
representation  as  to  ownership,  the  insurance 
company  cannot  escape  liability  on  the  gronnd 
tbat  the  assnred  did  not  own  the  oil,  since  the  in- 
surance company  is  chargeable  with  knowledge 
of  the  nature  of  tbe  business  of  assured,  and  will 
he  held  to  have  insured  it  against  whatever  loss 
it  might  sustain  by  reason  of  fire. 

7.  In  an  action  on  the  policy  it  was  competent 
for  the  transportation  company  to  show  that  it 
contracted  with  its  customers  to  insure  the  oil, 
«nd  was  responsible  to  them  for  it. 

8.  Where  an  insoranoe  company  denies  its 
liability  in  toto,  it  is  not  entitled  to  the  benefit 
of  a  provision  in  the  policy  giving  it  60  days  for 
payment  of  the  loss;  and  interest  will  be  com- 
puted from  the  date  of  the  loss. 

Appeal  from  court  ot  common  pleas, 
Washington  county. 

Action  on  an  insurance  policy  by  the 
Western  &  Atlantic  Pipe-Lines  against 
the  Home  Insurance  Company  of  the 
■city  of  New  York.  Judicment  for  plaintiff. 
Defendant  appeals.    Affirmed. 

Tbe  evidence  covered  by  the  first,  sec- 
ond, and  third  specifications  of  error  was 


to  tbe  effect  that  plaintiff  bad  entered  In- 
to contract^  with  Its  customers  whereby 
it  was  bound  to  insure  their  oil,  and  was 
responsible  to  them  for  it.  The  ninth 
specification  was  to  the  charge  of  the 
court  to  the  effect  that,  since  the  Insnrance 
cora(>any  denied  Its  liability,  plaintiff  was 
entitled  to  interest  from  tbe  date  of  tbe 
loss. 

J.  H.  Murdoch  and  W.  S.  Parker,  lor  ap- 
pellant. T.  F.  Birch  and  Joba  W.  A  A. 
Donaan,  for  appellee. 

Sterrbtt,  J.  This  action  is  on  a  policy 
of  insurance  issued  by  tbe  Home  Insurance 
Company,  defendant.  Insuring  the  Western 
&  Atlantic  Pipe-Lines  for  one  year  from 
June  2S,  1888,  against  loss  or  damage  by 
fire  to  tbe  amount  of  f  2,600,  "  on  cdl  while 
contained  in  tbe  iron  cmde-oli  tank  known 
as  *  No.  I,'  on  plan  situate,  detached  27S 
feet,  on  the  Johnson  farm,  at  Johnson's 
Station,  on  the  line  of  the  Washington 
branch  of  the  Pittsburgh  &  St.  Louis  Rail- 
road, on  leased  ground,  Washington  coun- 
ty, Pa."  By  necessary  implication,  tbe 
verdict  established  the  fact  that,  during 
the  lite  ot  the  policy,  over  3,600  barrels 
of  oil  were  destroyed  by  fire  while  in 
said  "iron  crude-oil  tank  known  as 'No. 
1'"  on  the  plan  of  oil  tanks  at  Johnson's 
Station.  The  Jury  found  In  favor  ot  tbe 
plaintiff  tor  tbe  value  ot  tbe  oil  thus  de- 
stroyed. 

The  company  defendant,  after  being  fully 
advised  as  to  the  loss,  etc.,  denied  its  lia- 
bility on  two  grounds:  (1)  Because  the 
tank  containing  the  oil  insured  had  been 
removed  "by  an  unforeseen  disaster.  In  the 
shape  or  a  flood,"  and  carried  aboutfour  or 
five  hundred  feet  from  the  position  it  occn> 
pled  when  the  policy  was  issued.  (2)  Be- 
cause tbe  uU  contained  In  said  tank  did 
not  belong  to  the  plaintiff  company,  but 
to  Its  customers,  for  whom  It  was  held  In 
storage,  which  fact  was  not  stated  on  the 
face  of  the  policy. 

Conceding  tbe  fact  that,  at  the  time  ot 
the  fire,  the  tank  had  been  removed  by  a 
flood  about  four  or  five  hundred  feet 
from  tbe  position  in  which  it  stood  when 
the  oil  wna  Insured,  but  not  off  the  prem- 
iseiji  described  in  the  policy,  tbe  plaintiff 
contends  that  the  Insurance  company  was 
not  thereby  relieved  from  liability  for  tbe 
loss.  In  that  we  think  it  is  right.  The 
object  of  the  contract  was  Indemnity 
against  destruction  ot  tbe  oil  described  as 
"contained  In  tbe  Iron  cmde-ull  tank 
known  as  '  No.  1,'"  etc.  With  the  view  of 
attaining  that  object,  tbe  terms  of  the 
policy  should  beconstrued  liberally.  If  any 
doubt  exists  as  to- their  meaning.  It  should 
be  resolved  In  favor  ot  tbe  insured,  rather 
than  in  tbe  interest  ol  the  underwriter. 
When  words  employed  in  a  policy  ot 
insurance  aresnsceptible  of  two  Interpreta- 
tions, tbat  which  will  sustain  tbe  claim  ol 
tbe  insured  should  be  adopted.  Wood, 
Ins.  145;  May,  Ins.  182.  Tested  by  these 
well-recognized  principles  of  Interpreta- 
tion, the  position  contended  for  by  the  de- 
fendant company  is  untenable.  In  sub- 
stance, its  position  is  that -the  above- 
quoted  description  of  the  property  insured 
is,  in  effect,  a  warranty  that,  in  case  ol 
fire,  tbe  oil  destroyed  shall  not  only  b€ 


Digitized  by 


Google 


666 


ATLANTIC  BEPOKTEB,  Vol.  22. 


(Pa. 


contained  In  said  iron  tank,  but  that  the 
tank  itself  shall  remain  where  it  was 
when  the  Insurance  was  effected;  other- 
wise the  insurance  company  will  not  be 
liable.  Authorities  cited  in  support  of  that 
position,  where  property  insured  as  con- 
tained In  certain  bams,  bouses,  etc.,  was 
destroyed  after  removal  to  other  build- 
ings, hare  no  application  to  the  case  be- 
fore as.  In  those  cases  there  was  necessa- 
rily a  failure  to  show  that  the  inaared 
property  was  In  the  designated  buildings 
when  destroyed.  In  this  case  the  Jury 
must  hare  found  that  the  oil  Insured  was 
destroyed  "while  contained  in  the  iron 
crude-oil  tank  known  as'No.  1'"  on  tbe 
plan  of  tanks  at  Johnson's  Station,  and 
that,  we  think,  fully  satisfies  the  terms  of 
the  contract.  The  parties  were  not  con- 
tracting with  reference  to  an  insurance 
upon  the  tank,  but  only  upon  the  oil  con- 
tained Id  it. 

With  that  construction  of  the  company 
in  view,  the  learned  president  of  the  com- 
mon pleas  rightly  instructed  the  Jury  as 
follows:  "It  you  conclude  that  this  tank 
was  picked  up  bodily  by  the  flood,  and 
floatcKl  down  the  stream,  and  lodged  from 
three  to  five  hundred  feet  away  from  the 
place  where  it  was  constructed,  against 
the  abutments  of  thebridge,  and  remained 
intact,  and  in  that  way  held  the  oil,  as  an 
oil  tank  would  hold  oil,  so  that  it  could 
bare  been  recovered  by  the  company,  and 
while  there,  in  place  of  on  the  original 
foundation,  the  oil  in  the  tank  was 
bnmed,  then  the  contract  of  indemnity 
would  be  binding,  and  the  defendant 
would  be  liable  Xor  such  loss  as  the  plain-, 
tilt  might  sustain  by  reason  of  the  Are  on 
their  proportionate  share  of  the  loss." 
The  jury,  under  this  Instruction,  having 
found  for  the  plaintiff,  and  asBes8e<i  its 
damaees,  the  necessary  implication  is  that 
they  found  the  facts  of  which  the  instruc- 
tion is  predicated  to  be  true:  that  the  oil 
tank  No.  1  contained  and  held  the  oil,  for 
the  value  of  which  they  assessed  damages 
in  favor  of  the  plaintiff,  until  it  was  de- 
stroyed by  Are,  etc. 

But  assuiT'lng,  merely  for  argument's 
sake,  that  the  description  of  the  tank's 
location  may  be  regarded  as  in  the  nature 
of  a  warranty,  it  can  only  be  construed  as 
a  warranty  of  location  at  the  time  the  in- 
surance was  effected,  and  not  that  the 
tank  would  thereafter  remain  in  same  lo- 
cation. Insurance  Co.  v.  Mitcbell,  48  Pa. 
St.  367.  As  a  statement  of  then  existing 
facts,  it  is  not  even  pretended  that  the  de- 
scription of  the  locati(m  of  the  tank,  etc., 
was  not  strictly  true.  If  it  was  intended 
to  make  the  continued  location  of  the 
tank  at  the  precise  point  where  it  then 
was  a  condition  of  the  underwriter's  lia- 
bility, it  would  have  been  an  easy  matter 
to  have  said  so.  It  is  not  the  province  of 
courts  to  indulge  in  conjectures  favorable 
to  such  insurance  companies  as  are  dis- 
posed, upon  mere  technicalities,  to  avoid 
the  payment  of  honest  claims.  Cases  are 
not  unfrequent  in  which  statements  in  re- 
gard to  the  use  and  character  of  buildings, 
etc.,  are  construed  as  merely  descriptive 
of  tbe  risk  at  the  time  the  application  is 
made,  and  not  as  a  warranty  that  there 
shall  be  no  change  during  the  life  of  tbe 


policy.  Wood,  Ins.  §§  444, 446,  and  cases 
there  cited.  In  Everett  v.  Insurance  Co., 
'JH  Minn.  76,  a  threshing-machine  was  in- 
sored  as  "stored  in  a  certain  barn  on  sec- 
tioD  36, "  etc.,  and  it  was  held  that  this 
was  a  mere  matter  of  description,  operat- 
ing to  identify  the  property,  and  not  a 
promissory  stipulation  on  the  part  of  tbe 
Insured, nor  a  condition  on  the  part  of  tbe 
insurer. 

But,  giving  the  defendant  the  benefit  of 
the  broadest  construction,  tbe  language 
used  in  describing  the  location  of  the 
oil  Insured  cannot  amount  to  anything 
more  than  an  Implied  warranty  of  tbe 
plaintiff  company  that  it  will  not  volun- 
tarily change  its  location.  This  construc- 
tion appears  to  have  been  recognized  in 
Sillem  V.  Thornton,  .1  £1.  &  BI.  868,  and 
was  perhaps  warranted  by  the  facts  of 
that  case.  Even  in  that  view,  we  have, 
on  tbe  onehand.only  an  implied  warranty 
that  the  insured  will  not  voluntarily 
change  the  location  of  tbe  tank  contain- 
ing tbe  oil,  and,  on  the  other,  defendant's 
admission,  in  its  affidavit  of  defense,  that 
the  location  of  the  tank  was  changed  "by 
a  visitation  of  Providence." 

Another  g^round  of  defense  is  that  the 
oil  in  question  did  not  belong  to  plaintiff, 
but  to  its  customers,  for  whom  it  was 
held  in  storage.  For  some  reason,  best 
known,  perhaps,  to  the  party  who,  on 
behalf  of  tbe  defendant,  wrote  tbe  sympa- 
thetic letter  of  October  11, 1888,  and  made 
the  affidavit  of  defense  April  16, 1889,  this 
ground  of  defense  was  not  even  hinted  at 
in  either  of  those  papers,  and  for  aught 
that  appears  was  a  mere  after-thnnght. 
In  the  letter  he  says :  "  We  regret  exceed- 
ingly tbelosB  sustained  by  your  company, 
and  would  be  pleased  to  reimburse  yon  if 
we  coald  see  wherein  you  had  any  claim 
upon  us,  either  in  law  or  equity.  We  In- 
sured oil  in  an  iron  tank  located  in  a  safe 
position,  upon  a  good  foundation,  and 
charged  you  a  premium  which  we  consid- 
ered adequate.  In  view  of  its  position; 
but  an  unforeseen  disaster,  in  the  shape  of 
a  flood,  carried  the  tank  from  Its  ijosltlon 
to  a  more  dangerous  one,  whereby  it  is 
destroyed."  In  the  affidavit  substantial- 
ly the  same  defense,  viz.,  removal  of  the 
tank  "by  a  visitation  of  Providence," 
etc.,  is  solely  relied  on.  It  is  not  even  pre- 
tended that  there  was  any  fraudulentcon- 
cealment  of  ownership  of  the  property, 
or  that  any  untruthful  representation  was 
made,  upon  the  faith  of  which  the  policy 
was  issued,  nor  is  it  claimed  that  the  de- 
fendant company  was  not  fully  aware  of 
the  exact  situation  and  ownership  of  tbe 
oil  when  it  accepted  the  risk.  It  had  no- 
tice, by  the  proof  of  loss  furaished  by 
plaintiff,  as  to  the  manner  in  which  the 
oil  was  held,  but  no  objection  on  that 
ground  was  Interposed  or  even  intimated. 
Defendant's  liability  was  denied  solely  on 
tbe  ground  that  the  tank  containing  the 
oil  had  been  removed  "by  a  visitation 
of  Providence."  The  supplemental  de- 
fense, afterwards  sprung  upon  tbe  plain- 
tiff, that  it  was  not  the  owner  of  the  oil, 
might  well  be  disposed  of  by  saying  that 
it  came  too  late.  Brink  v.  Insurance 
Co.,  80  N.  Y.  108;  Castner  v.  Insurance 
Co.,  50  Mich.  273,  15  N.  W.  Rep.  453;  Vo8 


Digitized  by 


Google 


p».) 


WHEELEE  &  WILSON  MANUF'G  CO.  f>.  AUGHET. 


667 


V.  Robinson,  9  Jobus.  192;  Stay  ton  t. 
Graham.  139  Pa.  St.  1,  21  Atl.  Rep.  2.  In 
Brink  v.  Insurance  Co.,  supra,  the  compa- 
ny denied  liability  on  the  ground  of 
Iraud,  and  so  declared  to  the  assured. 
After  suit  brought,  it  raised  the  question 
as  to  time  of  filing  proofs  of  loss,  etc. 
In  denying  its  right  to  do  so,  Chid  Jus- 
tice CnnRCH  said:  "I  think  It  was  es- 
topped from  so  doing.  The  plaintiffs' 
claim  was  challenged  for  fraud,  and  fraud 
only.  They  acted  upon  it,  and  brought 
an  action  incurring  large  expenses  in  its 
prosecution ;  aua  constat.  If  the  failure  to 
file  the  proofs  In  time  had  beenlnsisted  on, 
bnt  that:  the  plaintiBs  would  hare  acqui- 
esced and  refrained  from  prosecuting,  and 
thus  they  might  be  injured  by  the  change 
of  ground  on  the  part  of  the  defendant. 
Every  consideration  of  public  policy  de- 
mands that Insurcmcecompauies should  be 
required  to  deal  with  their  customers 
with  entire  frankness.  They  may  refuse 
to  pay  without  specifying  any  ground, 
and  insist  upon  any  availableground ;  but 
It  they  plant  themselves  upon  a  specified 
defense,  and  so  notify  the  assured,  they 
flhoald  not  be  permitted  to  retract  after 
the  latter  has  acted  npun  their  position, 
as  ann6nnced,  and  incurred  expenses  in 
consequence  of  it. " 

But,  aside  from  what  has  been  said  in 
answer  to  the  last-men  tioued  ground  of 
defense,  we  think  it  is  also  snccessfally 
met  by  the  facts  connected  with  the  con- 
tract of  insurance,  etc.  The  plaintiff  is  a 
corporation  chartered  under  the  law  of 
April  29, 1874,  and  supplements,  and  In- 
vested with  the  right  to  transport,  store. 
Insure,  and  ship  petroleum,  and,  nnder 
our  constitntlon,  is  prohibited  from  en- 
gaging in  any  other  baslness  than  that 
specified  in  its  charter.  It  should  be  pre- 
sumed that  the  insurance  company  was 
cognisant  of  these  facts,  and  contracted 
with  reference  to  them,  but,  whether  it  was 
or  not,  it  is  certainly  chargeable  with 
knowledge  of  the  usual  and  customary 
methods  of  conducting  the  business  per- 
taining to  property  which  it  Insured.  In- 
surance Co.  V.  McLaughlin,  53  Pa.  St.  487. 
While,  In  one  sense,  tlie  plaintiff  was  not 
the  owner  of  the  oil,  yet,  in  so  far  as  risk 
from  loss  by  tire  was  concerned,  it  may,  to 
all  Intents  and  purposes,  be  considered  as 
the  owner.  According  to  the  contract 
made  with  its  customers.  It  was  bonnd 
to  protect,  by  insurance,  the  oil  in  its 
tanks  at  its  own  expense.  In  case  of  de- 
struction by  fire  without  Insurance,  it 
would  have  been  bound  to  its  customers 
to  make  good  the  loss.  To  the  extent  of 
the  value  of  the  oil,  therefore,  it  certain- 
ly had  an  Insurable  interest,  and,  in  a  cer- 
tain sense,  was  at  least  qaasl  owner  of 
the  oil.  The  policy  in  suit  issued  without 
any  application  or  written  request  de- 
scribing the  interest  of  the  insured  in  the 
oil,  and  it  does  not  appear  that  any 
actnal  representation  of  any  kind  was 
made  by  the  insured.  In  view  of  these 
circumstances,  the  language  of  our  Broth- 
er Williams  In  Philadelphia  Tool  Co.  v. 
British-America  Assur.  Co.,  132  Pa.  St.  23S, 
19  Atl.  Rep.  77,  is  especially  applicable.  He 
there  said :  "  We  ought  to  assume  that  a 
policy  written  under  such  circumstances 


was  written  upon  the  knowledge  of  the 
representative  of  the  Insurer,  and  intend- 
ed to  cover  in  good  faith  the  Interest 
which  the  insured  had  in  the  buildings. 
Fraud  is  never  to  be  presumed,  and  in  this 
case  no  fraudulent  representation  issbown 
or  alleged,  unless  it  can  be  deduced  from 
the  statements  of  the  Insurer,  made,  as 
we  must  presume,  on  the  knowledge  of 
its  representative,  and  for  which  the  in- 
sured Is  in  no  manner  responsible.  We 
must  also  remember  that  this  policy  is 
to  be  Interpreted  most  strongly  against 
the  company  whose  contract  it  is.  Ap- 
plying these  principles  to  the  question 
now  raised,  we  conclude  that  the  policy 
written  on  the  knowledge  of  the  Insurer 
was  made  in  view  of  the  facts  of  the  case, 
and  was  intended  to  cover  such  interest 
as  the  insured  bad. "  So,  in  the  case  before 
us,  the  defendant  having  insured  the  oil 
contained  in  tank  No.  1,  without  any  rep- 
resentation as  to  the  quantum  of  plain- 
tltf's  Interest  therein,  must  be  considered 
as  having  insured  It  against  any  loss 
which  the  plaintiff  would  suffer  by  fire.  As 
already  observed,  the  plaintiS  had  aright, 
and  was  bonnd  by  its  contract  with  its 
customers,  to  protect  the  oil  by  Insurance, 
so  that  its  value  could  be  accounted  for 
to  them  in  case  of  loss  by  fire.  As  was 
said  in  Waring  v.  Insurance  Co.,  46  N.  Y 
600:  "Agents,  commission  merchants,  or 
others,  having  the  custody  of  and  being 
responsible  for  property,  may  insure  in 
their  own  names,  and  they  may,  in  their 
own  names,  recover  from  the  insurer,  not 
only  a  sum  equal  to  their  own  interest  lb 
the  property,  by  reason  of  any  lien  for 
advances  or  charges,  but  the  full  amount 
named  In  the  policy,  up  to  the  value  of 
the  property. "  To  the  same  effect  is  Sto- 
ry, Ag.  p.  126. 

The  testimony  referred  to  in  the  first, 
second,  and  third  specifications  was  right- 
ly admitted.  It  tended  to  prove  plaintiff's 
Interest  in  the  oil,  and  consequent  right 
to  insure. 

The  only  other  specification  that  re- 
quires further  notice  is  the  ninth,  in  rela- 
tion to  interest.  A  sufficient  answer  to 
that  is:  The  company  denied  Id  toto  its 
liability,  and  was  therefore  not  entitled 
to  the  benefit  of  the  provision  in  the  poli- 
cy giving  60  days  for  adjustment  and  pay- 
ment of  loss.  Nevins  v.  Insurance  Co.,  5 
Fost.  (N.  H.)22;  Insurance  Go.  v.  Maguli-e, 
61  111.  342;  Phillips  V.  Insurance  Co.,  14 
Mo.  220;  Insurance  Co.  v.  Routledge,?  Ind. 
25 ;  Myer's  Fed.  Dec.  p.  635.  In  Insurance  Co. 
V.  Maguire,  supra,  it  was  held  that  such 
a  clause  applies  only  where  the  insirrance 
company  agrees  to  pay,  or  is  undecided  In 
regard  to  paying,  but  not  when  it  per- 
emptorily refuses  to  pa.r  the  loss.  Fur- 
ther notice  of  the  specifications  is  unnec- 
essary.  There  isnomerit  In  either  of  them. 

Judgment  affirmed. 


(M  Pa.  St.  .198) 

WHEEIJ5E  &  Wilson  Manhf'o  Co.  v. 

AuQBET,  (three  cases.) 

{Supreme  Covnt  ofPtmntyVoanAa.    Oct.  6, 1891.) 

Fbinoipai,  Ain>  Aobut— Ratitioation  of  AosMT't 

Acts. 

A  principal,  it  he  receives  and  retains  notei 

which  were  obtained  by  his  agent  under  certain 
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■tlDuIations,  Is  iMTind  by  the  sUpnlations,  thongji 
they  were  imauthorized. 

Appeal  trom  court  of  common  pleas, 
Juniata  county. 

Petition  by  Lymin  Aaghey  to  open 
Judgment  on  Judsm^nt  notes  given  by  him 
to  tbe  Wheeler  &  Wilson  Manufacturinie 
Company,  on  tbe  ground  that  tbe  notes 
were  obtained  by  the  misrepresentations 
of  plalntiH's  atrent.  one  Landis.  Judflc- 
ment  for  petitioner.  PlalntlH  appeals. 
Affirmed. 

J.  M..  &  W.  P.  Geat  and  Atkinson  A  Pen- 
neil,  {John  Sparbnwk,  Jr.,  o!  counsel,)  lor 
appellant.  AJfivd  J.  Patterson,  J.  How- 
ard Neeljr,  and  Jeremiah  Lyons,  lor  ap- 
pellee. 

Qrbex,  J.  The  learned  court  below  dis- 
tinctly charged  the  Jury  that.  If  the  notes 
In  suit  were  given  for  a  past  Indebtedness 
of  Landis  to  the  plaintiff,  their  verdict 
should  be  favor  of  tbe  plaintiff;  but  it 
they  found  that  they  were  given  for  ma- 
chines to  be  furnished  thereafter,  and  tbe 
machines  were  not  delivered,  the  verdict 
slioQld  be  for  tbe  defendant.  Tbe  ]ory 
found  for  the  defendant,  and  thereby  d»- 
termlned  that  tbe  notes  were  given  for 
machines  to  be  furnished  in  tbe  future. 
There  was  abundant  testimony  in  sup- 
port of  the  defendant's  contention,  and 
we  must  therefore  regard  It  as  an  estab' 
lisbed  fact  that  tbe  notes  were  given  in 
consideration  that  machines  should  be 
delivered  to  Landis  by  the  plaintiff  snbse- 

?iuently  to  tbe  execution  and  delivery  of 
be  notes  In  question.  It  Is  beyond  all 
question  that  Landis  obtained  the  signa- 
ture of  the  defendant  to  tbe  notes,  and 
that  he  delivered  tbe  notes  so  signed  to 
the  plaintiffs,  who  received  and  kept  them 
and  affirmed  their  title  to  them  by  bring- 
ing suit  upon  them  against  the  defendant. 
For  the  purpose  of  obtaining  tbe  notes, 
Landis  most  certainly  acted  as  tbe  repre- 
sentative of  tbe  plaintiffs,  and  they  con- 
clusively accepted  tbe  fruits  of  bis  act. 
That  they  cannot  do  this  without  being 
subject  to  the  conditions  upon  which  he 
obtained  tbe  notes,  whether  be  had  au- 
thority or  not  to  make  or  agree  to  those 
conditions,  Js  too  well  settled  to  admit  of 
any  doubt.  Tbe  whole  doctrine  was  well 
expressed  by  Sbarswood,  J.,  in  the  case 
of  Mundorff  v.  Wlckersham,  68  Pa.  St.  87: 
"If  an  agent  obtains  possession  of  the 
property  of  another  by  making  a  stipu- 
lation or  condition  which  he  was  not  ho- 
tborlzed  to  make,  the  principal  must  ei- 
ther return  the  property,  or,  if  he  receives 
it,  IttauBt  be  subject  to  tbe  condition  up- 
on which  it  was  parted  with  by  the  for- 
mer owner.  This  proposition  is  founded 
upon  a  principle  which  pervades  the  law 
in  all  its  branehea,  qui  seatlt  aowmodum 
sentire  debet  et  onus.  The  books  are  full 
of  striking  illustrations  of  it,  and  more  es- 
pecially in  cases  growing  out  of  the  re- 
lation of  principal  and  agent.  Thus, 
where  a  party  adopts  a  contract  which 
was  entered  into  without  bis  authority, 
be  must  adopt  it  altogether.  He  cannot 
ratify  that  part  which  is  beneficial  to  him- 
self, and  reject  tbe  remainder:  he  must 
take  the  benefit  to  be  derived  from  the 
transaction  cum  onere."    This  doctrine  is 


so  reasonable  and  so  entirely  Jost  and 
rtgbt,  In  every  aspect  in  which  it  may  be 
considered,  and  It  has  been  enforced  by 
the  -courts  with  such  frequency  and  in 
such  a  great  variety  of  circumstances,  that 
its  legal  soundness  cannot  for  a  moment 
be  called  in  question.  It  is  of  no  avail  to 
raise  or  discuss  the  question  of  the  means 
of.  proof  of  the  agent's  authority.  The 
very  essence  of  the  rule  is  that  tbe  agent 
bad  no  authority  to  make  the  representa- 
tion, condition,  or  stipulation  by  means 
of  which  he  obtained  the  property  or 
rigbt  in  action  of  which  the  principal 
seeks  to  avail  himself.  It  is  not  becautie 
he  had  specific  authority  to  bind  bis 
principal  for  the  purpose  in  question  that 
tbe  principal  is  bound,  but  notwithstand- 
ing the  fact  that  he  bad  no  such  authori- 
ty. It  is  the  enjoyment  of  the  fruits  of  tbe 
agent's  action  which  charges  tbe  princi- 
pal with  responsibility  for  bis  act.  It  is 
useless,  therefore,  to  inquire  whether 
the.e  is  the  same  degree  of  technical  proof 
of  the  authority  of  the  agent,  in  tbe  mat- 
ter under  consideration,  as  is  required  In 
ordinary  cases  where  an  affirmative  lia- 
bility is  set  up  against  a  principal  by  tbe 
act  of  one  who  assumes  to  be  hlu  agent. 
There  tbe  question  is  as  to  tbe  power  or 
the  assumed  agent  to  impose  a  legal  lia- 
bility upon  another  person,  and  in  all 
that  class  of  cases  it  is  entirely  proper  to 
bold  that  the  mere  declarations  of  the 
agent  are  not  sufficient.  But  lo  this  class 
of  cases  the  question  is  entirely  different. 
Here  tbe  basis  of  liability  for  the  act  or 
declaration  of  the  agent  Is  the  fact  that 
the  principal  has  accepted  the  benefits  of 
tbe  agent's  act  or  declaration.  Where 
that  basis  ia  made  to  appear  by  testi- 
mony, the  legal  consequence  Is  estab- 
lished. Mr.  Justice  Shahswood,  in  the- 
case  above  cited,  after  enumerating  many 
instances  in  which  the  doctrine  was  en- 
forced, sums  up  tbe  subject  thus:  "Many 
of  these  cases  are  put  upon  an  implied  au- 
thority, but  tbe  more  reanonable  ground, 
as  It  seems  to  me.  Is  that  tbe  party  hay- 
ing enjoyed  a  benefit  most  take  It  com  on- 
ere. "  We  are  of  opinion  that  the  learned 
court  below  was  entirely  right  In  the  treat- 
ment of  this  case.  Judgment  affirmed  in 
each  of  these  cases. 

-^— —  0«  Pa.  St.  479) 


Mabtinez  et  ah  v.  Earnshaw. 
(Supreme  Court  0/ Pennsylvania.    Oct.  5, 1891.) 
Bale— BREA.CH  or  Warrantt — Atfidatit  or 
Defensb. 
Defendant  contracted  with    platntUEa  to- 
buy  from  them  all  their  iron  ore,  "guarantied  to 
oontain  fifty  per  cent,  of  iron  in  tne  natural  state, 
with  a  sliding  scale  at  the  rate  of  three  pence 
per  unit  additional  for  every  unit  over  fifty  per 
cent.,  and  with  a  deduction  at  the  rate  oi:  four 
pence  per  unit  for  every  unit  under  fifty  per 
cent "  Defendant  refused  to  accept  the  ore,  and, 
in  an  action  by  plaintiffs  for  breach  of  contract, 
alleged  in  his  affidavit  of  defense  that  the  first, 
deliveries    under    the  contract  contained   only 
48.747  of  iron,  and  the  other  sent  him  contained 
only  49.40,  tat  which  reason  he  repudiated  the 
contract  and  refused  to  accept  any  more  ore. 
Held,  that  judgment  was  erroneously  entered  Cor 
want  of  a  sufficient  affidavit  oi  defense. 

Appeal   from   court  of  common  pleas,. 
Philadelphia  county. 
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'  Action  by  Ramon  Martlnei  and  otbeni 
aKainst  Alfred  Earnshaw,  for  breach  of  a 
contract  by  which  defendant  agreed  to 
buy  iron  ore  Irom  plaintiffs.  Jadgroent 
was  rendered  lor  plaintlttB  tor  want  of  a 
.  BuflBclent  affidavit  of  defense.  Defendant 
appeals.    Reversed. 

R.  C.  Mcldurtrle,  for  appellant.  Sharp  A 
AUemao,  for  appeHees. 

Green.  J.  In  this  case  jadgroent  was 
entered  against  the  defendant  for  want 
of  a  safficlent  affidavit  of  defense.  The 
facts  set  forth  in  the  affidavit  are  to  be 
taken  as  verity,  and  we  have  nothing  be- 
fore OS  bat  the  plaintiffs'  statement  and 
the  defendant's  affidavit.  The  statement 
contains  the  contract  upon  which  the  ac- 
tion is  founded.  By  the  explicit  terms  of 
the  contract  the  plaintiffs  sold  and  the  de- 
fendant bought  "dry  iron  ore, "  of  usual 
qnallty,  "guarantied  to  contain  fifty  per 
cent,  of  iron  In  the  natural  state,  with  a 
sliding  scale  at  the  rate  of  three  pence  per 
unit  additional  for  every  unit  over  fifty 
per  cent.,  and  with  a  deduction  at  the  rate 
of  four  pence  per  unit  for  every  unit  under 
fifty  per  cent. "  The  affidavit  alleges  that 
the  first  deliveries  under  the  contract  con- 
tained, one  of  them,  48.747  of  metallic  Iron 
In  the  natural  state  and  .88  of  phospho- 
rus, and  the  other  ctmtalned  49.40  of  me- 
tallic iron  in  the  natural  state  and  .30  of 
phosphorus,  and  that  as  soon  as  this 
was  discovered  the  defendant  repudiated 
the  contract  and  refused  to  receive  any 
more  ore  under  it.  As  to  all  other  mat- 
ters contained  either  In  the  statement  or 
affidavit,  some  of  which  involve  consid- 
erations of  fact  and  may  possibly  on  a  tri- 
al control  the  result,  we  can  have  nothing 
to  say,  and  of  course  cannot  determine  ei- 
ther positively orinterentially.  As  the  affi- 
davit contains  a  positive  averment  that 
the  ore  delivered  did  not  contain  60  per 
cent,  of  metallic  iron  in  its  natural  state, 
a  breach  of  the  guaranty  is  asserted. 
This  breach  may  or  may  not  be  vital  to 
the  plaintiffs'  right  of  recovery.  Possibly 
the  variation  from  the  percentage  of  me- 
tallic iron  required  by  the  contract  may 
be  so  slight  as  that  the  ore  delivered  may 
be  a  substantial  compliance  with  the  con- 
tract, or  a  compliance  which  the  law, 
when  better  Informed  by  testimony,  may 
regard  as  adequate.  But  wecannot  know 
that  now,  and  we  can  only  deal  with  the 
breach  of  a  condition  which  the  purchaser 
required  by  the  terms  of  his  obligation. 
Technically,  guaranties  demand  literal 
performance.  Such  is  the  prima,  fades  of 
the  engragement.  It  is  not  for  courts  to 
Anow,  as  matter  of  law,  whether  there 
are  or  may  be  considerations  extrinsic 
the  written  stipulations  of  the  parties 
which  may  excuse  a  literal  compliance 
with  them.  It  Is  enough  for  present  pur- 
poses to  say  that  we  do  not  find  any  mat- 
ter in  the  contract  Itself  which  necessari- 
ly has  that  effect.  The  suggestion  that  a 
sliding  scale  is  provided  for  an  allowance 
for  an  excess  of  Iron  and  a  diminution  for 
a  deficiency  is  not  controlling.  Apparent- 
ly that  provision  creates  nothing  more 
than  an  option,  but  does  not  mitigate  tbp 
rigidness  upon  which  the  purchaser  may 
Insist  if  he  chooses.    Possibly  a  trade  cus- 


tom or  other  legitimate  facts  may  affect 
the  determination  of  the  purchaser's  strict 
right.  But  we  cannot  either  hear  or  de- 
cide them  now.  We  know  at  this  time 
only  that  a  literal  breach  by  the  plaintiffs 
is  alleged  and  claimed,  and  a  literal 
breach  is  enough  to  defeat  a  compulsory 
judgment  without  a  hearing.  It  seems 
to  ns  that,  If  the  defendant  proves  the 
facts  set  out  in  his  affidavit,  the  burden 
will  be  cast  upon  the  plaintiffs  to  relieve 
themselves  from  the  impotation  of  a 
breach,  and  that  consideration  Is  enough 
to  carry  the  case  to  a  Jury.  Judgment  re- 
versed and  procedendo  awarded. 

"~~~—  a«  Pa.  St  <U> 

In  re  Plan  166. 
(Supreme  Court  ofPenntsylvcmia.    Oct.  B,  1891.) 

Chahoxb  in  Gradbs— Consolidation  Aot— 
Cm  OF  Phil^dblpbii.. 
Act  Fa.  Feb.  S,  18S4,  i  27,  known  as  the 
''Consolidation  Act  of  the  City  of  Philadelphia," 
provides  for  the  appointment  of  surveyors  and 
regulators,  who  shall  consUtnte  a  board  for  such 
purposes  relating  to  surveys,  the  planning  of  the 
city,  the  construction  of  sewers,  and  grading  of 
higbvravs  as  tbe  councils  shall  direct;  and  de- 
clares that  surveys  and  regulations  already  made 
shall  not  be  affected,  "unless  said  alterations 
shall  be  ordered  by  a  resolution  of  cotincila,  and 
approved  by  the  ooort  of  Quarter  sessions  upon 
publio  notice;"  and  that,  "in  any  alteration  that 
may  be  made  of  the  regulations  of  any  portion 
of  the  city  in  conformi^  witn  the  provisions  of 
this  section,  wbereby  damage  may  ensue  to  pri- 
vate property,  compensation  shall  be  made  •  *  * 
as  in  case  of  damage  for  opening  streets. "  Held, 
tbat  the  aot  applied  only  to  changes  In  grades  al- 
ready established,  and  was  not  a  general  oontina- 
-ing  prorision  for  changes  in  grades  to  be  there- 
after established.  In  re  Grape  Street,  108  Pa.  St. 
121 ;  Campbell  v.  City  of  Philadelphia,  108  Pa.  St. 
800;  Schuler  v.  City  of  Philadelphia,  18  AU.  Rep. 
947, — distinguished. 

Appeal  from  court  of  quarter  sessions, 
Philadelphia  county. 

Cbas.  F.  Warwick,  City  Sol.,  and  E. 
Spencer  Miller,  Asst.  City  Sol.,  for  appel- 
lant.   Joba  O.  Lamb,  for  appellee. 

Mitchell,  J.  The  ruling  question  in 
these  appeals  Is  the  applicability  of  the 
proviso  of  section  37  of  the  consolidation 
act,  (Feb.  a,  1854;  P.  L.  37.)  which  gives  a 
right  to  damages  for  change  of  grade  reg- 
ulations. To  determlue  this  question 
properly,  we  must  consider  the  condition 
of  circumstances  and  tbe  law  existing  at 
the  passage  of  the  act.  The  city  of  Phila- 
deli)hia,  as  laid  out  and  chartered  by  Penn- 
sylvania, had  undergone  no  change  of 
corporate  boundaries  for  more  than  a  cen- 
tury and  a  half.  As  population  had 
grown,  adjoining  districts  and  boroughs 
had  been  Incorporated  from  time  to  time, 
with  separate  municipal  and  quasi  munic- 
ipal governments,  nntil  In  1864  the  coun- 
ty included  the  city  proper,  ten  incorpo- 
rated districts,  six  boroughs,  and  thirteen 
townships.  See  Address  on  the  Road 
Laws  of  Pennsylvania,,  read  before  the 
Law  Association  of  Philadelphia  by  Abra- 
ham M.  Bdtler,  Esq.,  1881.  Tbe  northern 
and  southern  boundaries  of  tbe  city,  Viae 
and  Cedar  streets,  so  far  as  continuity  of 
building,  density  of  population,  and  com- 
munity of  interests  were  concerned,  bad 
become  not  only  arbitrary,   but   imag- 
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Inary,  Hnes  of  distinction.  Tbe  evils  and 
inconveniences  of  tills  state  of  things  in 
the  conflicts  of  authority,  the  impeding  of 
police  action,  the  variation  of  taxes  and 
multiplication  of  tax  officers,  etc.,  are 
pictured  by  Eli  K.  Price  in  bis  History  of 
the  City's  Consolidation,  (chapter  4.) 
Among  these  evils,  not  tbe  least  was  the 
necessity  for  a  nuiforni  system  of  streets, 
street  grades,  sewers,  etc.,  for  a  popula- 
tion already  approximating  half  a  million, 
located  on  a  site  whose  general  level  was 
so  little  above  tide-water  as  to  make  the 
problem  of  drainage  one  of  difficulty  as 
well  as  importance.  The  popalatioa  had 
not  only  expanded  from  the  old  city  Into 
tbe  adjoining  districts  of  South  wark.Moy- 
amensiug,  tbe  Northern  Liberties,  and 
Spring  Garden,  but  had  also  grown  from 
detached  centers,  such  as  Germantown, 
Boxborough,  Frankford,  and  Hestonviile. 
Each  of  these  had  its  own  system  of  roads 
and  drainage,  developed  on  its  own  pe- 
culiar requirements,  without  reference  to 
the  others.  The  central  city  and  the  out- 
lying villages  were  approaching  each  oth- 
er, and  it  was  apparent  that  provision 
must  be  made  for  the  day  when  they 
should  come  into  continuous  and  actual 
contact.  With  this  necessity  in  view,  sec- 
tion 27  of  the  consolidation  act  provided 
for  tbe  appointment  by  councils  of  a  com- 
petent number  of  skillful  surveyors  and 
regulators,  who  should  constitute  aboard 
of  surveyors,  for  such  purposes  relating  to 
surveys,  tbe  planning  of  the  city,  the  con- 
struction of  sewers,  and  grading  of  high- 
waj-B  as  councils  should  declare  by  ordi- 
nances :  provided,  that  surveys  and  regu- 
lations already  made,  or  directed  by  law 
to  be  made,  of  any  portion  of  the  county 
of  Philadelphia,  should  not  be  affected  by 
this  section,  but  should  remain  unaltered, 
"unless  said  alteration  shall  be  ordered 
by  a  resolution  of  councils,  and  approved 
by  tbe  court  of  quarter  sessions,  upon 
public  notice;  •  •  •  and  provided,  fur- 
ther, that  in  any  alteration  that  may  be 
made  of  the  regulations  of  any  portion  of 
tbe  city  in  conformity  with  tbe  provisions 
of  this  section,  whereby  damage  may  en- 
sue to  private  property,  compensation 
shall  be  made  for  such  damage,  to  he  as- 
certained and  paid  by  law  as  In  case  of 
damage  for  opening  streets, "  The  pre- 
cise question  now  before  us  is  whether  this 
last  proviso  for  damages  applies  only  to 
changes  of  grades  which  were  then  al- 
ready legally  established,  or  was  a  gen- 
eral and  continuing  provision  for  all  future 
changes,  even  in  grades  established  there- 
after. We  are  of  opinion  that  tbe  former 
was  the  true  intent  and  scope  of  tbe  act. 
Such,  in  the  first  place,  is  the  natural  and 
obvious  meaning  of  the  words  used,  "any 
alteration  that  may  be  made  of  tbe  regula- 
tions of  any  portion  of  tbe  city;"  that  is, 
of  tbe  existing  regulations,  previously  es- 
tablished by  law,  and  specifically  pre- 
served and  made  unalterable,  except  in  the 
mode  expressly  provided  in  the  section 
itself.  There  are  no  words  to  indicate 
a  reference  to  possible  changes  of  grades 
which  were  themselves  to  he  established  in 
the  future,  upon  what  was  intended  to  be 
a  uniform  and  permanent  system.  Again, 
tbe  actual  condition  of  things  in  the  vari- 


ous localities  favors  this  view.  As  already 
noted,  tbe  outlying  sections  bad  developed 
from  different  starting  points,  and  their 
systems  were  in  some  cases  widely  diver- 
gent. Frankfort  was  flat,  and  its  system 
both  of  street  lines  and  grades  was  large- . 
Ij'  governed  by  the  Delaware  river.  Ger- 
mantown. grew  along  the  line  of  a  main 
street  much  higher  and  capable  of  drain- 
ing from  the  ridge  on  one  sideor  the  oth- 
er, either  into  tbe  Delaware  or  the  Schayl- 
klll.  Boxborough  was  higher  still,  and 
necessarily  got  its  outlet  In  tbe  Schuylkill. 
The  lines  of  property  had  been  adjusted 
and  built  upon  in  each  locality  in  reliance 
upon  its  own  roads  and  grades,  and  these 
were  to  be  preserved  as  far  as  consistent 
with  a  uniform  general  plan,  contemplated 
and  autborlied  by  the  act.  For  such 
changes  as  the  general  plan  for  the  general 
good  made  necessary,  compensation  was 
to  be  made,  but  such  changes  were  mani- 
festly considered  to  be  exceptional.  The 
rule  was  to  pi'eserve  tbe  local  plans  and 
grades  already  established.  In  regard  to 
future  establishment  of  grades,  however, 
the  case  was  different.  That  was  to  be 
under  the  direction  and  control  of  the  cen- 
tral body,  the  board  of  snryeyors,  which 
the  act  created.  No  present  Injury  would 
ensue  to  any  one  from  such  grades ;  no 
owner  of  property  had  been  misled  by 
them,  or  made  improvements  in  reliance 
on  them.  They  did  not  come  within  the 
reasons  for  present  compensation,  and  it 
Is  not  natural  to  presume  that  they  were 
intended  to  be  included  in  tbe  provision 
for  it. 

If  now  we  turn  from  tbe  actual  circum- 
stances of  the  different  localities  to  the 
condition  of  the  law  at  that  date,  we  are 
led  to  the  sameconcluslon  as  to  the  intent 
of  the  statute.  Compensation  Is  to  be 
made  for  damage  to  private  property  by 
any  alteration  of  tbe  regulations,  nnd  such 
compensation  is  "to  be  ascertained  and 
paid  by  law,  as  in  case  of  damage  tor 
opening  streets."  Primarily  and  princi- 
pally, of  course,  this  latter  provision  re- 
fers to  the  mode  of  ascertaining  and  i)ay- 
ing  the  damages,  but  it  is  also  Important, 
as  showing  the  legislative  Intent  to  as- 
similate the  case  of  damage  by  a  change 
of  grade  to  damage  by  opening  a  street. 
In  doing  so,  however,  the  act  makes  one 
very  striking  variance  of  rule  in  the  two 
cases.  Damages  foropenlng  arenot  given 
till  the  actual  operation  on  the  ground. 
This  is  the  general  rule  of  law,  that  tbe 
cause  of  action  arises  only  when  tbein- 
jDty  is  complete.  Such  is  the  general  rule 
when  property  is  taken  for  streets,  (Whit- 
aker  v.  Borough  of  Phoenixville,  21  Atl. 
Bep.  604;  In  re  Volkmar  St.,  124  Pa.  St. 
S2(),  16  Atl.  Bep.  867;  Appeal  of  City  of 
Philadelphia,  21  Atl.  Bep.  828;)  though, 
under  the  language  Qf  the  constitution, 
tbe  cause  of  action  for  some  purposes,  as, 
e.  g.,  for  consequential  damages  from  the 
exercise  of  eminent  domain,  is  complete  as 
soon  as  the  part  of  the  work  which  will 
do  the  Injury  is  begun.  O'Brien  v.  Bail- 
road  Co.,  119  Pa.  St.  184,  18  .Vtl.  Bep.  74. 
The  placing  of  a  street  upon  the  public 
plan  is  BO  far  an  interference  with  the 
rights  of  property  that  no  buildings  may 
thereafter  be  erected  within  the  lines,  and 
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those  BO  erected  must  be  removed  at  the 
expense  of  the  owner,  and  without  dam- 
ages belnc  paid  theretor  when  the  street  Is 
opened.  Act  27th  Dec.,  1871,  §  3;  P.  L.  1872, 
p.  1390;  In  re  Volkmar  St.,  124  Pa.  St.  320, 
16  Atl.  Rep.  867.  Yet  no  right  of  action ac- 
craes  until  the  actual  opening.  But  the 
twenty-seventh  section  we  are  consider- 
ing gives  the  action  in  express  terms  for 
change  of  regulation,  or,  as  It  is  common- 
ly called,  the  paper  change,  without  refer- 
ence to  the  actual  chantre.  on  the  ground. 
The  reason  for  such  an  anomaly.  It  ap- 
plied to  future  grades,  would  bedlfiScult  to 
comprehend.  An  owner,  having  a  mere 
plotted  or  i>aper  street  laid  out  at  a  cer- 
tain grade  through  his  land ,  would  have  an 
Immediate  action  for  a  change  Inthegrade 
regulation,  which  appeared  to  be  to  his 
disadvantage,  though  nothing  should  be 
■done  on  the  land,  and  the  grade  might  im- 
mediately be  restored  to  its  former  regula- 
tion, and  the  change  never  be  carried  out 
on  the  land  at  all,  while  he  would  have  no 
action  for  the  restriction  on  his  right  to 
use  his  land  for  building  until  the  actual 
opening  of  the  street,  and  If  it  was  never 
opened,  but  vacated  on  the  plan,  his  right 
of  action  (at  least  as  the  law  then  stood) 
would  never  arise  at  all.  This  Is  not  a 
fanciful  or  Improbable  illustration,  for  in 
1854  considerable  tracts  of  open  country, 
in  eorn-flelds  and  truck  farms,  lay  between 
the  bullt-np  center  and  some  of  the  outly- 
ing towns;  but  both  the  latter  were 
growing  towards  each  other,  and  the  pe- 
riod was  approaching  when  grade  reeula- 
tlons  would  become  necessary  over  all  the 
intervening  territory.  As  to  all  such  regu- 
lations, the  case  pat  for  illustration  was 
likely  to  arise  constantly,  and  in  the  near 
future.  But,  If  we  confine  the  operation 
of  the  section  to  changes  of  plans  already 
established,  then  the  Intent  becomes  clear, 
and  the  principal  dtfflcalties  disappear  at 
once.  The  detached  centers  of  population 
and  Improvement  had,  as  already  noted, 
developed  on  their  own  systems,  which 
had  not  extended  beyond  their  own  im- 
mediate localities,  but  within  their  limits 
had  been  conformed  to,  and  private  rights 
bad  been  fixed,  and  public  expenditures 
made  in  reliance  upon  them  for  a  long 
course  of  years.  Germantown,  for  ex- 
ample, was  nearly  as  old  as  the  city  of 
Philadelphia  itself.  As  to  such  localities,  a 
change  of  grade  regulation  might  well  be 
considered  as  such  an  unsettling  of  the  ex- 
isting order  of  things  as  to  be  equivalent 
to  the  actual  change  on  the  ground,  which 
was  presumably  to  follow  in  the  Immedi- 
ate future;  and  therefore, for  such  change, 
compensation  was  provided,  as  if  for  an 
actual  change,  upon  the  principles  and  in 
the  mode  of  compensation  for  the  open- 
ing of  a  street.  Such  a  view  is  one  that 
would  readily  present  itself  to  a  law-mak- 
er familiar  with  the  circumstances  and  the 
law  of  that  day,  and  there  is  nothing  in 
the  language  of  the  act  to  show  that  it 
was  intended  to  have  any  wider  scope. 

Bnt,  further,  there  is  another  view  of 
the  state  of  the  law  at  the  da  te  of  the 
statnte  which  leads  to  the  same  result. 
The  idea  of  compensation  for  consequen- 
tial damage  resulting  from  change  of 
grade  was  a  novelty.    There  was  no  gen- 


eral provision,  constitutional  or  statuto- 
ry, for  such  compensation,  and  elsewhere 
It  did  not  exist.  Even  in  so  hard  a  case 
as  O'Connor  v.  Pittsburgh,  18  Pa.  St.  187, 
Chief  Justice  Gibson  said  the  court  had 
bad  the  cause  reargued  in  order  to  discov- 
er, if  possible,  some  way  to  relieve  the 
plaintiff,  but  had  discovered  none.  It  is 
said  by  the  present  chief  justice  in  Re 
Ridge  Ave.,  99  Pa.  St.  469,  (478,)  that  it  Is 
at  least  probable  that  the  twenty-sev- 
enth section  was  introduced  into  the 
consolidation  act  in  view  of  the  decis- 
ion in  O'Connor  v.  Pittsburgh,  as  It  was 
considered  "a  great  hardship,  when  an 
owner  had  improved  his  property  in  ac- 
cordance with  a  grade  fixed  by  the  city, 
to  have  it  injured  by  a  subsequent  change 
of  grade,  and  no  remedy  for  such  injury. 
The  twenty-seventh  section  of  the  act  of 
1864  was  intended  to  give  such  remedy. 
But,  as  none  existed  before  the  passage  of 
the  act,  we  must  limit  It  to  such  cases  as 
come  within  its  terms. "  It  will  be  ob- 
served that  O'Connor  v.  Pittsburgh  was  a 
case  of  property  improved  upon  the  faith 
of  an  established  grade,  and  a  subsequent 
change  actually  made  on  the  land.  As  al- 
ready suggested  in  a  preceding  para- 
graph, the  local  centers  whose  lines  and 
grades  were  liable  to  be  changed  under 
section  27  had  been  developed  in  reliance 
npon  their  own  long-established  systems, 
and  the  change  which  was  Imminent, 
even  though  it  might  be  only  of  the  grade 
regulations,  might  well  be  CQnsidered  as 
such  an  unsettling  of  vested  conditions  as 
to  be  morally  equivalent  to  an  actual 
change  on  the  ground,  and  to  be  entitled, 
to  compensation  as  such.  The  circum- 
stances were  exceptional,  and  they  were 
given  an  exceptional  remedy.  It  is  more 
natural  to  suppose  that  such  remedy 
was  to  be  confined  to  the  existing  excep- 
tional conditions  than  that  it  should  sud- 
denly be  interjected  as  a  permanent  an- 
omaly in  the  system  of  road  damages  of 
which  the  new  remedy  for  change  of  grade 
was  made  a  part.  New  rules  and  changes 
of  law  in  respect  to  that  system  have  nev- 
er sprung  full-fledged  into  existence,  but 
bare  been  developed  gradually,  step  by 
step,  as  experience  suggested.  The  course 
of  local  taxation  for  local  benefits  was 
recently  reviewed  briefly  In  Re  Howard 
St.,  21  Atl.  Rep.  974,  and  a  like  review  of 
the  course  of  subsequent  legislation  upon 
the  present  subject  tends  to  confirm  the 
construction  contended  for  in  regard  to 
the  twenty -seventh  section.  In  the  very 
next  year  a  supplement  to  the  act  of  1854 
was  passed,  reorganizing  the  board  of 
surveyors,  changing  their  mode  of  elec- 
tion and  tenure  of  office,  and  modifying 
their  powers.  The  act  of  2l8t  April,  1855, 
§  4,  (P.  L.  264,)  directed  councils  to  cause 
to  be  completed  a  survey  and  plans  of  the 
city  plot  not  already  surveyed,  and  gave 
the  board  of  surveyors,  under  direction  of 
councils,  authority  to  alter  the  Hoes  and 
regulate  the  grades  of  any  street  laid  out 
upon  the  public  plan,  but  not  opened.  It 
was  held  that  this  was  pro  taato  a  repeal 
of  the  power  over  grades  given  by  section 
27  of  the  act  of  1854,  and  restricted  such 
power  to  unopened  streets.  Paynter  v. 
Young,  4  Pbila.  153.    This  act  specifically 
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provided  that  no  ground  ^ould  be  taken 
tor  public  use  without  compensation,  bat 
made  no  provision  tor  compensation  tor- 
change  ol  grade,  and  the  reason  seems 
ciear.  Changes  of  grade  of  unopened 
streets  were  mere  paper  changes  for  the 
future,  and  were  not  In  any  way  equiva- 
lent to  actual  changes  on  the  ground  of 
previously  established  grades,  for  which 
alone  the  act  of  1864  had  intended  to  pro- 
vide compensation.  And  in  1871  (Act  6th 
June;  P.  !•.  1353)  the  power  of  the  board 
over  the  plans  and  regulations  of  all 
streets,  opened  as  well  as  unopened,  was 
restored,  but  ho  provision  was  made  for 
compensation  for  damage  by  change  of 
grade.  The  exceptional  circumstances 
which  required  Ihe  exceptional  remedy  of 
1854  were  no  longer  thought  to  exist,  and 
this  although  thi)  subject  of  consequential 
damages  from  public  wOrks  was  in  the 
public  mind,  and  the  right  was  secured  by 
a  constitutional  mandate  only  two  years 

Again,  by  the  act  of  21st  April,  1853^  §  7. 
(P.  Li.  266,)  councils  were  authorized  to 
order  an^  street  on  the  public  plan  to  be 
opened,  and  "to  institute  an  inquiry  as  to 
persons  benefited,  •  •  •  and  to  with- 
hold appropriation  for  the  opening  of  the 
same  until' the  persons  found  to  be  bene- 
fited shall  have  contributed  ••»  to- 
wards the  damages. "  By  the  further  sup- 
plement to  the  consolidation  act,  passed 
13th  May,  1856,  §  17,  (P.  L.  571,)  this  pow- 
er of  councils  to  refuse  to  appropriate  for 
the  opening  of  a  street  until  the  owners 
benefited  should  contribute  "  the  whole  or 
any  part  thereof,  as  councils  may  have  de- 
termined to  be  just,"  was  enlarged  tocov- 
er  all  ca^es,  whether  "commenced  in  coun- 
cils or  in  the  ordinary  course  before  the 
court."  By  the  further  supplement  of  21st 
April,  1858,  §  6,  (P.  L.  386,)  the  juries  "to 
assess  damages  for  opening,  widening,  or 
vacating  roads  or  streets  in  said  city" 
were  directed  to  assess  und  apportion  the 
same  among  and  against  owners  benefit- 
ed, and  the  chief  commissioner  of  high- 
ways was  not  to  carry  out  the  opening, 
etc.,  until  such  parties  paid  or  secured  the 
damages.  Finally,  by  the  act  of  1st  April, 
1864,  (P.  L.  206,)  the  Juries  were  directed  to 
assess  the  properties  benefited,  and  the 
city  was  authorized  to  file  and  collect 
claims  as  in  other  cases  of  municipal  as- 
sessments. In  this  progressive  develop- 
ment of  the  theory  of  "benefits,"  from  the 
germ  of  withholding  appropriations  in  the 
act  of  1855  to  the  full-fiedged  compulsory 
assessment  under  the  act  of  1864,  the  sub- 
ject of  benefits  from  change  of  grade  does 
not  once  appear.  It  was  in  pari  materia 
with  the  opening,  widening,  and  vacation 
of  streets;  injury  or  benefit  could  result 
as  well  from  one  cause  as  the  others;  and 
It  is  difficult  to  suppose  that,  if  damages 
for  injury  ivere  intended  or  supposed  to 
be  recoverable,  the  legislative  doctrine  of 
benefits  should  not  also  have  been  applied. 
Whether,  therefore,  we  regard  the  lan- 
guage of  the  section  Itself,  the  actual  con- 
dition of  the  localities  expected  to  be  af- 
fected, the  state  of  the  law  at  the  time,  or 
the  riciurse  of  legislation  since,  we  are  led 
equally  to  the  view  that  the  section  was 
intended  for  the  special  and   immediate 


changes  of  then  existing  grades  resulting 
tromthe  act,  and  not  as  a  continuing  part 
of  the  system  of  road  damages. 

It  remains  to  examine  the  decisions.  It 
is  somewhat  singular  that  the  precise 
point  does  not  appear  to  have  been  au- 
thoritatively settled  either  In  this  or  the 
other  courts.  It  was,  however,  distinctly 
passed  upon  in  Re  Ridge  Ave.,  99  Pa.  St. 
469.  The  surface  of  the  Ridge  turnpike 
had  been  fixed  by  the  turnpike  company 
under  its  charter  prior  to  1854.  After  the 
turnpike  had  become  a  city  street,  the 
grade  was  revised  under  an  ordinance  of 
1871,  and  the  change  was  actually  made 
on  the  ground  in  1878.  In  1878  property 
owners  commenced  proceedings  in  the 
quarter  sessions  for  damages  for  the 
change  of  grade.  The  case  was  argued 
and  decided  chiefiy  on  the  statute  of  lim- 
itations, but  the  present  chief  justice,  in 
delivering  the  opinion,  also  rested  the 
Judgment  On  the  ground  thatthe  case  was 
not  within  the  twenty -seventh  section  of 
the  act  of  1854,  saying :  "It  is  too  plain 
for  argnmeut  that  this  section  refers  only 
to  a  change  of  a  grade  previously  estab- 
lished by  the  city  of  Philadelphia,  or  by 
one  of  the  municipalities  referred  to,  prior 
to  consolldatiou.  It  speaks  of  nothing 
else,  a  ad  gl  ves  a  remedy  tor  nothing  else. " 
The  precise  point  has  not  since  been  con- 
sidered. In  City  of  Philadelphia  v. 
Wright,  100  Pa.  St.  235,  the  facts  were  such 
that  it  might  have  been  raised,  and  to 
that  ex  ten  t  the  case  appea  rstosnhction  the 
view  thatthe  section  applies  to  changes  of 
grades  established  after  1854.  But  the  ques- 
tion was  not  raised,  the  case  was  argued 
and  decided  on  the  statute  of  limitations, 
and  It  Is  clear  that  It  was  not  Intended  to 
run  counter  in  any  way  to  the  decision  In 
Re  Ridge  Ave.,  as  the  opinion  is  by  the 
same  judge,  and  it  is  distinctly  rested  on 
that  case.  The  same  thing  may  be  said 
of  Campbell  v.  City  of  Phiiadelphin,  108 
Pa.  St.  800.  Them  was  a  change  of  plan 
in  April,  1875;  an  action  oh  the  case  under 
the  constitctlon  In  December,  1881;  a  plea 
to  the  Jurisdiction,  and  a  plea  of  the  stat- 
ute of  limitations,  and  a  demurrer  to  the 
latter,  on  which  the  court  below  entered 
judgment  for  defendant,  which  this  court 
afiirmed.  The  question  of  the  continuing 
force  of  the  act  of  1854  was  not  raised  or 
discussed.  It  appears  In  the  case  that,  it 
the  cause  of  action  be  regarded  as  arising 
from  the  change  of  regulation,  the  action 
was  too  late,  and  if,  on  the  other  hand, 
from  the  actual  change,  the  plaintiff  was 
not  tbeu  the  owner  of  the  land.  In  either 
view,  therefore,  the  Judgment  fi>r  defend- 
ant was  right,  and  this  is  probably  all 
that  was  intended  by  the  brief  per  curiam 
opinion,  though  it  does  contain  the  ex- 
pression that  the"  quarter  sessions  has  ex- 
clusive jurisdiction  in  the  assessment  of 
damages  for  the  establishment  of  a  grade 
of  streets  on  a  confirmed  plan,  and  for 
a  change  of  regulation  thereof. "  But  tor 
damages  by  the  establishment  of  a  grade 
In  the  first  instance  there  was  no  remedy 
in  any  court,  (Green  v.  Reading,  9  Watts, 
382;)  and,  if  a  remedy  now  exists  by  vir- 
tue of  the  constitution,  It  is  now  settled 
that  it  must  be  asserted  by  an  action  in 
the  common  pleas,  (County  of  Cheater  v. 
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Brower,  117  Pa.  St.  664,  12  Atl.  Rep:  677.) 
Tbe  lansuage  of  the  opinion  In  Campbell 
▼.  City  or  Philadelphia  must  therefore  be 
confined  to  the  point  actually  nnder  con- 
sideration, and  that  was  'a  deanrrer  to 
a  plea  of  the  Rtatnte  of  litaltations.  lu  re 
Grape  St.,  103  Pa.  St.  121,  la  also  cited  in 
favor  of  tbe  continuing  effect  of  tbe  aectlon 
under  couslderation.  The  chAnge  of  grade 
waa  made  in  1875,  and  the  real  question  in 
the  case  was  whether  the  special  limita- 
tion of  one  year  lor  proceedings  under  the 
road  law  of  18S<e  hud  l^een  abrogated  by 
section  21  of  article  6  of  the  conatltntion. 
It  does  not  appear  in  the  report  when  the 
first  grade  was  established,  but  the  rec- 
ord which  I  have  examined  shows  that 
Grape  sti-eet  was  opened  as  a  public  road 
In  Manayunk  In  1836,  and  that  several  re- 
visions of  tbe  plan  were  made  by  the  bor- 
ough prior  to  1864.  Whether  these  in- 
volved tbe  establishment  of  a  grade  for 
Grape  street  was  disputed,  and  the  jury 
presented  majority  and  minority  reporte 
on  It;  but  as  the  court  below,  after  con- 
sidering both  reports,  referred  them  baclt 
to  the  jury  to  And  tbe  damages,  it  is  clear 
that  the  case  was  regarded  as  a  change  of 
a  borough  grade  established  before  18.54, 
and  therefore  within  the  express  provis- 
ions of  the  twenty-seventh  section,  no 
matter  wblcb  construction  of  that  section 
we  adopt.  The  case,  therefore,  throws 
no  light  on  the  present  question.  Tbe 
latest  case  on  tbe  subject  (Schnler  v.  City 
of  Philadelphia,  13  Atl.  Rep.  947)  was  an 
action  on  the  casein  the  common  pleas, 
taaving  a  count  fur  damages  by  change  of 
grade  regulation,  and  also  a  count  direct- 
ly under  the  constitution  for  damages  by 
tbe  actual  change  on  the  ground.  The 
referee,  a  learned  lawyer,  exceptionally 
well  versed  In  tbe  Intricacies  of  legislation 
relating  to  Philadelphia,  held  that  the 
cause  of  action  was  complete  under  sec- 
tion 27,  on  the  change  of  regulation,  and 
that  the  constitution  had  not  created 
any  new  or  additional  rigbt,  but  had 
merely  given  the  previously  existing  right 
a  constitutional  sanction,  and  therefore 
that  the  jurisdiction  was  still  in  the  quar- 
ter sessions.  Tbe  judgment  was  affirmed 
on  the  referee's  opinion,  but,  as  it  appears 
that  the  grade  which  was  changed  had 
been  established  by  the  borough  of  Ger- 
mantowii  in  1850,  before  consolidation,  the 
case,  Mice  In  re  Grape  St.,  was  within  the 
express  terms  of  section  27,  under  either 
construction,  and  gives  us  no  assistance 
in  the  present  Inquiry.  These  are  all  the 
cases  that  hear,  even  collaterally,  on  the 
precise  qncntion  before  us,  and,  though 
there  Is  some  uncertainty  in  tbe  language 
employed  from  time  to  time,  yet  there  is 
nothing  to  overcome  the  view  expressed 
in  Re  Ridge  Ave.,  the  only  case  In  which 
tbe  question  has  been  directly  discussed ; 
'and,  as  that  view  is  in  entire  accord  with 
tbe  construction  of  tbe  section  to  which 
the  detailed  examination  above  given  leads 
us,  we  have  no  hesitation  in  adopting  it, 
even  at  this  late  day,  as  the  true  construc- 
tion of  tbe  intentand  scope  of  the  act.  We 
do  this  with  tbe  more  satisfaction  as  we 
thereby  avoid  an  anomalous  exception  in 
the  system  of  road  damages,  and  preserve 
the  uniformity  of  the  general  rule,  wlth- 
v.22A.no.l7— 43 


out  injasticeto  anyone.  The  city  Is  not 
exposed  to  tbe  danger  of  speculative  dam- 
ages for  a  change  that  may  never  be  made 
in  fact,  while  the  property  owner  will  still 
be  compensated,  but  for  an  actual  change 
when  it  is  made  on  the  land.  DntU  the 
legislature  shall  provide  another  remedy, 
tbe  constitutional  protection  will  have  to 
be  Invoked  by  an  action  on  tbe  case,  ex- 
cept that,  where  there  is  a  statutory  reme- 
dy in  the  quarter  sessions,  as  in  tbe  case  of 
opening  a  street,  tbe  jorladiction  of  the 
court  having  once  attached,  it  will  deter- 
mine the  whole  cause,  including  the  dam  - 
ages  from  changes  of  grade.  Pusey  v.  Al- 
legheny, 98  Pa.  St.  i>22.  The  grade  of  the 
streets  involved  in  these  cases  was  estab- 
lished in  1878,  and  tbe  change  upon  tbe 
plan  which  is  tbe  foundation  of  tbe  pro- 
ceedings was  made  in  1885.  The  cases 
were  therefore  not  within  tbe  act  of  1854. 
Judgment  affirmed. 

(143  Pa.  St.  <14) 

In  re  Aixbh's  LAira.     In  re  K  Strebt.     In  re 

L  Stbibt. 

(Supreme  Court  of  PennsyVvanla.    OoL  6, 1891.) 

Appeal  from  court  of  quarter  sessions,  Phila- 
delphia county. 

James  Alcorn  and  Chas.  F.  Warwick,  for  ap- 
pellant. Edwin  O.  Michener  and  Thos.  R.  El- 
cock,  for  appellees. 

MiTosBi<i.,  J.  In  these  cases  the  grades  for  the 
change  of  which  damages  vrere  recovered  were 
established  after  1854.  Tbe  cases,  therefore,  as 
held  in  Be  Flan  166,  29  Atl.  Rep.  669,  (opinion 
filed  herewith,)  are  not  within  the  consollaatiou 
act,  and  the  remedy  for  damages  by  the  actual 
change  on  the  land  is  In  another  oonrt  Judg- 
ments reversed,  and  petitions  dismissed  for  want 
of  jurisdiction. 

(144  Pa.  St.  2E0) 

Nbbi^t  V.  Bair. 
(Supreme  Covirt  cf  PenntyVoania.  Oct.  S,  1891. ) 
Plbadino — ArnoAviT  of  DsrENsa— Asuissio^^s. 
In  an  action  for  the  contract  price  of  a 
horse  sold  to  defendant  by  plaintiff  as  adminis- 
trator, plalntifl's  verified  statement  of  claim  al- 
leged the  sale,  the  price  agreed  on,  and  its  non- 
payment. The  affidavit  of  defense  alleged  that 
defendant  had  a  complete  defense  to  plaintiff's 
claim,  an^  then  averred  that  the  sale  was  made 
at  the  price  stated,  but  under  an  agreement  that 
the  purchase  money  should  be  applied  on  a  claim 
due  defendant  by  plaintiff's  mtestate.  Beld, 
that  a  nonsuit  on  the  pleadings  was  error,  since 
the  sale  and  price  were  admitted  under  the  rule 
of  court  in  Pennsylvania,  providing  that  items  of 
claim  and  material  averments  of  fact  in  plain- 
tiff's verified  statement,  which  are  not  denied 
by  defendant  by  affidavit,  shall  be  taken  as  ad- 
mitted j  and  plaintiff  was  entitled  to  rest  on  the 
admission,  until  evidence  in  avoidance  should  be 
introdueea  by  defendant. 

Appeal  from  court  of  common  pleas, 
York  county. 

Action  by  John  Neely  against  John 
Bair  for  tbe  contract  price  of  a  horse  and 
buggy  sold  defendant  by  plaintiff  as  ad- 
ministrator of  Thomas  Neely,  deceased. 
.Tudgm^t  for  defendant.  Plaintiff  ap- 
peals. 

Stewart,  NUes  &  NetT,  for  .appellant. 
Cocbran  &  WUUams  and  N.  M.  Wanner,  for 
appellee. 

Stbrsett,  J.  In  his  statement  of  claim, 
verified  by  a  ffidavlt,  the  plaintiff  averg,  In 
substance,  that,  as  administrator  of 
Thomas  Neely,  deceased',  he  sold  and  d^ 
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Uvered  to  defendant,  on  Jane  26,  1884, 
"one  black  horse,  ot  the  price  and  value 
of  f425,  and  one  top  wagon  or  buggy, " 
etc.,  "of the  price  and  value  of  fl55;"  that 
these  were  the  prices  agreed  upon  be- 
tween the  parties  at  the  time  of  the  sale 
and  delivery  of  said  property;  that  the 
defendtuit,  though  legally  bound  and  lia- 
ble to  pay  the  plaintiff  the  said  sunia  of 
money  according  to  the  terms  of  said 
sale  and  delivery,  has  refused,  and  still  re- 
fuses, to  pay  the  same,  or  any  part  there- 
of, except  the  sum  of  969.74,  which  he  paid 
on  August  12, 1S90;  that  there  are  no  items 
of  credit  on  said  claim  or  account  tu 
which  the  defendant  is  entitled,  excepting 
as  above  stated ;  and  that  the  remainder 
of  said  sums,  with  interest  from  June  26, 
18S4,  still  remains  due  and  unpaid.  To 
this  Is  appended  a  statement  showing 
'balance  due  August  13, 1890,  9698.03,"  to 
recover  which  this  suit  Is  brought.  This 
statement  and  affidavit  of  claim  having 
been  duly  served,  as  required  by  rule  of 
court,  the  defendant  filed  an  affidavit  of 
defense  In  the  nature  of  confession  and 
avoidance  of  the  cause  of  action  set  forth 
in  plaintiff's  statement.  He  says  that  on 
the  26th  day  of  June,  1884,  "the  plaintiff, 
as  one  of  the  administrators  of  the  said 
Thomas  Neely,  sold  to  the  defendant  the 
said  black  horse,  buggy,  buggy  tongue, 
and  set  of  harness,  mentioned  in  said 
plaintiff's  statement,  for  the  respective 
prices  therein  set  forth,"  but,  by  way  of 
'avoidance  of  the  liability  springing  from 
this  expilcit  admission,  he  Immediately 
adds:  "  Upon  the  clear,  distinct,  and  ex- 
press 'lontract  and  agreement,  made  and 
entered  into  by  and  between  thesaid  John 
Neely,  as  one  of  said  administrators,  and 
this  defendant,  at  the  time  of  said  sale, 
that  the  purchase  money  for  said  black 
horse,  baggy,  buggy  tongue,  and  set  of 
harness  mentioned  in  said  plaintiff's  state- 
ment, and  amounting  in  the  aggregate  to 
f  680,  should  be  appropriated  and  applied 
to  the  fall  payment,  satisfaction,  and  ex- 
tinguishment of  the  said  defendant's  in- 
dividual account  of  $510.26  against  the 
said  Thomas  Neely, "etc.  It  Is  .true  he 
avers,  in  the  beginning  of  his  affidavit, 
that  "he  has  a  just,  legal,  and  complete 
defense  to  the  whole  of  the  plaintiff's 
claim,"  and  in  the  concluding  sentence  be 
avers  "that  he  does  not  owe  and  Is  not 
Indebted  to  the  said  John  Neely,  either 
Individually  or  as  one  of  the  administra- 
tors of  the  said  Thomas  Neely,  deceased, 
for  said  horse,  buggy,  buggy  tongue,, 
and  set  of  harness,  or  for  any  one  ol  said 
pieces  of  property,  or  for  the  purchase 
money  therefor,  or  for  any  part  or  por- 
tion thereof."  These  averments  are,  ot 
course,  referable  solely  to  the  defense  set 
up  in  avoidance  of  the  liability  result- 
ing from  the  undisputed  fact  that  the 
property  was  sold  and  delivered  to  de- 
fendant at  the  time  and  for  the  considera- 
tion mentioned.  It  cannot  be  pretended 
that  they 'refer  to  anything  else.  If  the 
defense  thus  disclosed  were  presented  In 
the  form  of  a  special  plea,  it  would  be  a 
confession  of  plaintiff's  cause  of  action, 
coupled  with  allegations. of  fact  in  avoid- 
ance thereof, — a  plea  in  c«>nfes8ion  and 
avoidance,  under  which  the  oaua  probandi 


would  be  on  the  defendant.  Oa  the  trial 
plaintiff  claimed  that,  under  the  rale  of 
court,  the  facts  upon  which  his  claim  was 
based  were,  In  effect,  admitted,  and  that 
be  had  a  right  to  rest  upon  that  admis- 
sion until  evidence  in  avoidance  thereof 
was  introduced  by  defendant.  The 
learned  conrt  thought  otherwise,  and 
finally  entered  Judgment  of  nonsuit,  which 
it  afterwards  refused  to  take  off.  Hence 
this  appeal.  The  rnle  referred  to  is  as  fol- 
lows: "(11)  If  the  plaintiff  shall  file  with 
his  declaration  or  statement  a  specific 
averment  of  facts  snfflcient  to  support 
his  claim,  verified  by  affidavit,  and  serve 
a  copy  on  the  defendant  or  his  counsel  ot 
record,  such  items  of  claim  and  material 
averments  of  fact  as  are  not  denied  by  the 
defendant,  by  affidavit  filed  with  or  before 
plea  pleaded,  shall  be  taken  as  admit- 
ted." The  object  of  this  and  similar  rules 
of  court,  obviously,  is  to  dispense  with 
the  formal  proof,  on  trial,  of  all  such  tacts 
and  circumstances,  material  to  the  plain- 
tiff's case,  as  the  defendant  shall  be  re- 
quired to  deny  under  oath;  which  facts, 
if  not  so  denied  as  required  by  the  rule, 
shall,  for  the  purposes  of  trial,  be  taken 
as  admitted.  A  proper  system  ot  practice 
under  such  rules  greatly  facilitates  and 
expedites  the  trial  ot  causes,  and  often 
relieves  the  Jury  from  the  consideration 
of  a  heterogeneous  mass  of  testimony 
bearing  upon  facts,  which  the  defendant 
cannot  deny,  but  which  plalntifi  would 
otherwise  be  required  to  establish  bytorm- 
al  proof.  The  controversy  is  thus  nar- 
rowed down  to  such  items  of  claim  and 
material  matters  of  fact  as  are  really  dis- 
puted. In  such  cases,  It  la  the  province  of 
the  court  to  examine  the  rbspective  affi- 
davits, and  thus  ascertain  what  items  ot 
claim  and  averments  of  fact  In  support 
thereof  are  not  denied  by  defendant,  and 
then  confine  the  testimony  to  such  items 
of  claim  and  material  averments  ot  tact 
as  are  denied.  I  have  known  cases  In 
which  the  items  of  claim  were  as  many  as 
20  or  more,  and  the  averments  of  fact  in 
support  of  them  even  more  numerous. 
On  examination  of  the  verified  statement 
ot  claim  and  affidavit  of  defense,  it  would 
perhaps  be  found  that  a  very  small  per- 
centage of  these  was  denied.  All  that  is 
necessary  in  such  cases  is  to  oonflue  the 
testimony  to  such  material  averments  of 
fact  as  are  denied  by  defendant's  affida- 
vit, and,  in  submitting  the  case  to  the  ju- 
ry, to  call  their  attention  to  the  items  of 
claim  and  averments  of  fact  that  are  not 
denied,  and  should  therefore  be  accepted 
as  established,  and  instruct  them  as  to 
those  that  are  denied,  etc.  The  "specific 
averment  of  facts"  contemplated  by  the 
rule  need  not  bo  separate  and  distinct 
from  the  plaintiff's  statement  of  claim. 
It  the  latter  is  as  full  and  as  specific  as  It 
should  be,  it  will  answer  all  the  purposes 
of  a  separate  specific  averment  ot  facts, 
under  the  rule  of  court. 

The  subject  of  complaint  in  the  first 
specification  of  error  Is  the  rejection  of  the 
plaintiff's  offer  to  show,  by  the  plaintiff's 
statement,  filed  under  the  rale  above  quot- 
ed, and  the  defendant's  affidavit,  the  sale, 
delivery,  and  price  of  the  property.  The 
oBer  shows  that  the  attention  ottbecourt 
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was  called  to  tbe  fact  that  neither  the 
sale,  nor  the  price  of  the  property  sold  and 
delivered  by  tbe  plaintlO  to  the  defend- 
ant, an  averred  in  the  statement  of  claim, 
was  denied,  and  that  plaintiff  proposed 
to  rest  upon  the  admission  under  the  pro- 
▼iBlons  of  the  rule.  This  was  specially 
objected  to  because  "the  affidavit  o(  de- 
fense which  is  necessary  in  order  that  tbe 
court  may  determine  what  material 
points  have  been  denied  by  the  defendan  t, " 
«tc..  Is  not  offered  in  connection  with 
plaintiff's  statement.  The  objection  was 
met  by  an  offer  of  the  affldafvlt  of  defense 
in  connection  with  plaintiff's  statement, 
"for  the  purpose  of  showing  that  the  de- 
fendant has  not  denied  the  sale  or  price  of 
the  goods  sold."  Of  course,  this  offer 
was  to  tbe  court,  and  was  doubtless  so 
understood  by  tbe  learned  jud(?e  who  pre- 
sided at  the  trial.  His  reason  for  ruling; 
against  the  plaintiff,  as  stat^jd  by  himself, 
was  "that  tbe  material  matters,  set  forth 
in  the  plaintiff's  statement,  entitling  him 
to  recover  in  tbe  case,  are  sufflclently  de- 
nied to  pot  the  plaintiff  upon  proof."  Id 
this  he  was  clearly  in  error.  Why  put  the 
plaintiff  upon  proof  of  the  sale  and  deliv- 
ery of  the  horse  and  other  articles  speci- 
fied In  plaintiff's  statement,  when,  as  we 
bave  already  seen,  the  fact  of  the  sale,  in- 
cluding price  and  delivery,  as  claimed  by 
plaintiff.  Is  not  only  □ndenled,bnt distinct- 
ly admitted  by  the  defendant.  The  aver- 
ment of  "complete  defense, "  denial  of  lia- 
bility, etc.,  are  referable  to  the  defense 
«et  ap  by  way  of  avoidance.  As  well 
might  the  plaintiff,  In  an  Issue  on  a  formal 
plea  In  confession  and  avoidance,  be  re- 
quired to  make  ont  a  prima  facie  case  by 
calling  witnesses  to  prove  the  very  mat- 
ters confessed.  Suppose,  in  a  suit  nn  an 
ordinary  promissory  note,  the  defendant 
has  filed  a  verified  statement,  averring  tbe 
making  and  delivery  of  tbe  note  by  tbe 
defendant,  etc.,  and  the  latter,  in  his  affi- 
davit of  defense,  admits  the  making  and 
delivery  of  the  note  as  alleged,  but  avers 
that  at  tbe  time  It  was  so  made  and  de- 
livered it  was  expressly  ■  agreed  that  it 
flhould  be  paid  in  merchandise  on  or  before 
its  maturity,  that  payment  In  merchan- 
dise was  duly  tendered,  etc.,  and  that  he 
is  not  Indebted  to  the  plaintiff,  etc.  What 
propriety  would  there  be  in  rea  airing'  the 
plaintiff  to  make  out  his  case  by  testimo- 
ny showing  themaking  and  delivery  of  the 
note?  Such  a  construction  of  a  wise  and 
salutary  rule  would  not  only  needlessly 
Impair  its  usefulness,  but  it  would  have 
nothing,  either  in  reason  or  anthority,  to 
sustain  it.  It  follows  from  what  has  been 
said  that  the  plaintiff  had  a  right  to  avail 
himself  of  tbe  defendant's  admissions, 
under  tbe  rule,  of  the  sale  and  delivery  of 
tbe  borse  and  other  articles  as  averred, 
and  rest  upon  the  same  until  something, 
by  way  of  defense,  was  shown  by  the  de- 
fendant. It  is  sugeested  that  plaintiff  bad 
no  right  to  sue  In  bis  individual  capacity. 
Tbe  ruling  of  the  court  was  not  based 
on  any  such  ground,  and  we  ezpi-ess  no 
<jplnlon  In  regard  to  It.  The  plaintiff  was 
improperly  nonsuited,  and,  of  course,  tbe 
refusal  to  take  off  the  nonsuit  was  error. 
Both  speciflcationB  are  sustained.  Judg- 
ment reversed,  and  procedendo  awarded. 
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(Supreme  C(ywrt  of  Errors  of  Connecticut.   June 
19,  1891.) 

ISTOXnUTINO  LlQVOBS— DRCrOOiaT'S  LlOBNSS. 

1.  Under  Oen.  St  Conn,  g  a(H8,  deolarlng  that 
theterm  "spirituous  and  intoxicating  liquors,"  as 
used  in  the  chapter  regulating  the  sale  thereof, 
shall  be  held  to  include  all  "mixed  liquors,"  and 
all  "mixed  liquor  of  which  a  part  is  spirituous 
and  intoxicating, "  liquors,  spirituous  and  intox- 
icating in  their  nature,  do  not  lose  their  Iden- 
tity when  compounded  with  drugs  or  chemicals, 
for  use  as  medicine,  or  in  commerce  or  the  arts. 

3.  Oen.  8t.  Conn.  §  8087,  prescribing  a  pen- 
alty for  "any  person"  who  shall  keep  for  sale  or 
sell  spirituous  and  intoxicating  liquors  with- 
out a  license,  applies  to  a  licensed  pharmacist. 

8.  The  fact  that  a  druggist  or  pharmacist  has 
obtained  a  license  as  such,  as  required  by  law, 
does  not  entitle  him  to  use  spirituous  or  intoxi- 
cating liquors  in  compounding  the  medicines 
which  he  sells,  without  first  obtaining  a  license 
under  a  law  requiring  a  license  before  one  can 
keep  for  sale  or  sell  spirituous  or  intoxicating 
liquors. 

4.  Oen.  St  Conn.  J  3067,  providing  that  no 
license  shall  be  granted  to  any  druggist  to  sell 
liquors  unless  application  is  made  to  the  county 
oommlssioners,  and  that  the  granting  of  such 
license  shall  be  "discretionary"  with  them,  does 
not  violate  Const  U.  S.  Amend.  14,  providing  that 
no  state  shall  make  any  law  abridging  the  priv- 
ileges of  citizens,  nor  deprive  any  person  of  prop- 
erty without  due  process  of  law,  nor  deny  any 
person  within  its  ]urisdlotion  tbe  equal  proteo- 
tion  of  tbe  law;  nor  Const  Conn,  art  1,  $  9,  re- 
lating to  the  rights  of  aooosed  in  criminal  pros- 
ecutions. 

5.  Nor  are  such  sections  of^the  state  or  federal 
constitution  violated  by  Oen.  St  Conn,  g  3087, 
prescribing  a  penalty  for  "any  person"  who, 
without  a  license,  shall  keep  for  sale  or  sell 
spirituous  and  intoxicating  liquors,  In  so  far  as 
it  applies  to  druggists. 

ToRRAJtoB,  X,  dissenting. 

Appeal  from  court  of  common  pleas, 
New  LiondoD  county;  Cbump,  Judge. 

Mason  P.  Gray,  a  druggist,  having  been 
convicted  for  unlawfully  keeping  for  sale 
and  selling  spirituous  and  intoxicating 
liquors,  appeals.    Affirmed. 

Gen.  St.  Conn.  §  3087,  prescribes  a  pen- 
alty for  "any  person"  who  shall  keep  for 
sale  or  sell  spirituous  and  Intoxicat- 
ing liquors  without  a  license.  Section 
3067  provides  that  no  license  shall  be 
granted  to  any  droggist,  nnlees  applica- 
tion for  tbe  same, signed  by  the  applicant, 
and  stating  the  town,  building,  etc.,  in 
which  the  business  Is  to  be  carried  on,  has 
been  lodged  with  the  county  commission- 
ers, and  that  the  granting  of  any  such 
license  shall  be  discretionary  with  tbe 
commissioners.  Const.  D.  S.  Amend.  14, 
provides  that  no  state  shall  make  or  en- 
force any  law  that  shall  abridge  the  priv- 
ileges or  Immunities  of  citizens  of  the  Unit- 
ed States,  nor  deprive  any  person  within 
its  jurisdiction  of  life,  liberty,  or  property 
without  due  process  of  law,  nor  deny  any 
person  wltbln  its  jurisdiction  tbe  equal 
protection  of  tbe  laws.  Const.  Conn.  art. 
1,  §  9.  relates  to  the  rights  of  tbe  accused 
in  criminal  prosecutions. 

S.  H.  Tbreaber,  for  appellant.  &  Lnoas, 
for  tbe  State. 

Fenn,  J.  The  accused,  having  been  con- 
victed npon  acomplaintcbarginghlm  with 
tbe  onlawtui  keeping  for  sale,  and  witb 
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the  selling,  ot  Bpliituoaa  and  Intoxicating 
liquore,  appealed  to  this  court.  Upon  the 
trial  In  tbe  court  belovr  It  was  admitted 
that  he  was  a  duly-licensed  pharmacist, 
and  that  he  did  not>  have  a  druggist's 
license  from  the  county  commissioners, 
taiivlug  applied  for  one  and  been  refused. 
The  accused  admitted  that  he  kept  spirit- 
uous and  intoxicating  liquors,  and  used 
them  in  compoundiug  medicines,  but  de- 
nied that  be  sold  any  uucompounded 
on  physicians*  prescriptions.  The  state 
claimed  that  he  had  so  sold.  The  accused 
also  offered  the  evidence  of  two  licensed 

gharmacists,  which  was  not  contradicted 
y  the  state,  that  the  business  of  a  phar- 
macist could  not  be  conducted  without 
tbe  use  of  spirituous  and  intoxicating  liq- 
uors. 

The  accused  aaked  the  court,  in  sub- 
atance,  to  charge  the  Jury— F/rst,  that  the 
keeping  of  liquors  to  be  used  In  com- 
pounding medicines  and  in  dispensing  the 
prescriptions  of  physicians  was  not  ille- 
gal;  aecoacf,  that  the  legislature  did  not 
intend  to  apply  the  provisions  of  section 
8087  of  the  Ueneral  Statutes  to  a  licensed 
pharmacist;  t/iird,  that,  the  state  having 
licensed  the  accused  to  pursue  his  busi- 
ness as  a  pharmacist,  the  board  of  com- 
missioners could  not  by  their  actlou  de- 
prive him  of  the  right  to  pursue  that  busi- 
ness in  all  its  branches;  fourth,  that  sec- 
tions 3067  and  3087  of  the  General  Statutes 
are  unconstitutional.  The  court  did  not 
so  charge  the  Jury,  but  did  charge  them  iu 
substantial  opposition  to  each  of  these 
claims,  and  said:  "If  it  is  necessary,  as 
tvitnesses  have  testified,  that  a  man 
should  use  Il;]uors  in  compoundiug  medi- 
cines in  this  state,  and  cannot  practice  tbe 
business  of  a  druggist  without  it,  then 
the  law  makes  it  a  prerequisite  to  ob- 
tain, not  only  a  license  from,  the  board  ot 
pharmacy,  but  also  from  the  county  com- 
missioners. " 

We  will  very  briefly  consider  eacb  ot  the 
requests  made  by  the  accused.  Under  the 
first  it  is  aflserted  that  "liquors,  spiritu- 
ous or  intoxicating  in  their  nature,  when 
compounded  with  drugs  or  chemicals,  tor 
use  as  medicine,  or  in  commerce  or  the 
arts,  do  not  preserve  their  identity  as 
spirituous  or  intoxicating  liquors;  it  is 
against  tbe  common  reason  of  mankind. " 
We  think,  however,  that  sincelt  is  accord- 
ing to  the  "common  reason  of  mankind" 
that  such  liquors  may,  and  as  dispensed 
by  unlicensed  druggists  generally  do,  pre- 
serve their  effects,  the  legislature,  mindful 
of  the  mischief,  bos  supplied  the  remedy 
and  continued  the  identity,  since  Oen.  St. 
§  3048. provides  thattheterm  shall  include, 
not  only  "all  mixed  liquors,"  but  also^all 
mixed  liquor  of  which  a  partis  spirituous 
and  in  toxica  ting. " 

The  second  claim,  that  the  legislature 
did  not  intend  to  apply  tbe  provisions  of 
section  3087  of  the  General  Statutes  to  a 
licensed  pharmacist,  is  g:roundle6S.  It  is 
admitted  that  such  a  construction  as  is 
contended  for  would  be  contrary  to  the 
letter  of  tbe  statute.  It  needs  no  admis- 
sion to  show  that  It  is  equally  contrary 
to  its  spirit.  Such  a  claim  could  hardly 
have  been  seriously  made. 

The  third  request  is  also  untenable.    It 


is.  Indeed,  provided  in  Qen.  St.  §  8121,  thai 
no  person  shall  act  as  a  druggist  or 
pharmacist  unless  he  shall  have  l>een 
licensed  therefor;  but  if,  having  obtained 
such  license,  be  finds  it  necessary  to  tbe 
conduct  ot  each  business  to  deal  in  articles 
the  traffic  in  which  the  state,  in  tbe  exer- 
cise of  its  undoubted  police  powers,  may 
regulate  even  to  the  extent  of  actual  pro- 
hibition, he  is  under  the  same  obligation 
as  every  other  citicen  of  tbe  state  to  com- 
ply with  such  regulations.  Tbe  accused 
does  not  indeed .  deny  this,  but  says  that 
"the  regulation  by  tbe  legislature  ot  the 
traffic  in  which  tbe  appellant  is  engaged 
is  comprised  in  tbe  pharmacy  laws  of  this 
state."  But  both  laws  stand  upon  the 
statute  book  together,  and  are  to  be  con- 
strued together;  and  the  language  used 
by  tbe  court,  in  tbe  charge  to  the  Jury 
which  we  have  quoted.  Is  correct. 

The  remaining  request  relates  to  the 
constitutionality  of  sections  3067  and  3087 
of  tbe  General  Statutes.  Itlsclalmed  that 
tbe  former  of  these  sections  violates  the 
fuurteenth  amendment  ol  the  constitution 
of theUnlted  States.  Indeed.it  issaid  tbat 
both  sections  violate  that  provision,  and 
also  that  ot  the  constitution  of  this  state, 
(article  1,  §9.)  The  argument  is  tbat  tbe 
appellant  "is  deprived  of  his  property  auoA 
means  of  llvehhood  because  ol  the  arbi- 
trary exercise  of  tbe  discretion  given  to 
tbe  county  commissioners  by  section  3067. " 
But  no  one  can  have  property  in  that 
wbich  the  law,  tor  good  cause,  declines  to 
recognize  as  sucb.  The  language  of  £li.8- 
WOBTH,  J.,  upon  this  subject,  in  deliver- 
ing tbe  opinion  ot  this  court  in  Ovlatt  ▼. 
Pond,  29  Conn.  487-,  la  apt  and  exbaustive. 
Mor  does  tbe  constitution  recognize  tbat 
a  man  shall  have  tbe  inviolate  right  to  a 
means  ol  livelihood  the  exercise  ot  which 
will  deprive  others  ot  their  means  ot  liveU- 
hood,  and  bring  sb  a  me,  disgrace,  and  ruin 
upon  the  commnnity.  Sucb  a  contention 
is  not  to  be  tolerated.  Neither  does  the 
statute  contemplate  the  arbitrary  taking 
away  of  any  right.  -  The  law  prohlbita 
the  sale  of  intoxicants  without  a  license. 
The  granting  ot  tbe  license,  therefore, 
confers  a  right  which  previous  thereto  did 
not  exist.  If  the  granting  of  the  license 
was  itself  a  matter  of  right,  it  would 'add 
no  sanction,  no  safeguard,  to  require  it  at 
all.  It  not  a  matter  of  right,  it  must  be 
a  matter  of  discretion,  vested  somewhere, 
not  indeed  to  be  exercised  arbitrarily,  for 
that  would  not  be  discretion,  and  tbat  la 
not  to  be  presumed.  Unless  tbe  law  is  to 
look  with  imputation  ot  evil  upon  its 
own  necessary  agencies,  tbera  la  and  can 
be  no  possible  point  to  tbe  appellant's 
contentions.  Indeed,  altbougb  section 
8067  Is  ot  recent  enactment,  there  bas  no 
claim  been  presented  by  the  appellant  con- 
cerning the  constitutionality  ot  the  law 
tbat  bas  not  already  been  anticipated 
and  answered,  so  far  as  the  principles  in- 
volved are  concerned,  not  alone  by  the 
courts  ol  other  states  and  by  tbe  Ligbeet 
Xederal  tribunal,  but  by  the  previous  dn- 
oiaions  ot  thit<  court.  Oviatt  v.  Pond,  2& 
Conn.  479;  State  v.  Stanton's  Liquors,  39 
Conn.  283;  State  v.  Buckley,  40  Conn.  246; 
State  V.  Wilcox,  42  Conn.  364;  La  Croix 
V.  Commissionora,  49  Conn.  691,  and  50 
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Cnnn.  S21.    There  is  bo  error  in  tbejadff* 
ment  appealed  from. 

Andrbwb,  C  J.,  and  Carpentkr  and 
Sbymouk.  J  J.,  concurred.  Turbance,  J., 
dissented. 

(BJ  OODD.  175)  ~~~~~ 

TUTTLE   V.  ARMSTBAD.^ 

(Supreme  Court  of  Errors  of  ConnecOeui.   Jvme 
36,  18854 

'Assumption  or  Mobtoaob  —  Btatdtb  ov  Frauds 
— Limitation  or  Actions. 

1.  Defendant  bought  land  for  11,000,  paying 
$400  cash,  and  expressly  assuming  a  mortgage  of 
$B00,  given  by  plaintiff.  Defendant  poid  the  in> 
tereat  antll  It  was  dlsoorered  that  the  mortgage 
was  invalid,  when  he  refused  to  make  further 
payments,  and  plaintiff  was  obliged  to  pay  the 
note.  The  grantors  then  aiisigned  to  Mm  all 
their  rights  against  defendant  under  the  contract 
of  sale.  Held,  that  the  payment  of  the  interest 
to  the  mortgagee  by  defendant  was  virtaally 
paid  on  his  iudebtodnesa  to  the  grantors,  and 
therefore  prevented  the  nmning  of  the  statute 
On  their  claim  against  bim;  it  being  found  tliat 
defeDcUut  paid  the  interest  according  to  the 
agreement  of  sale,  by  which  he  agreed  to  pay  the 
paortgage  of  9600  as  part  of  the  purchase  price. 

2.  The  parol  promise  of  defendant  to  pay  the 
mortgage  debt  was  not  void,  under  the  statute  of 
frauds,  as  being  a  parol  promise  to  pay  the  debt 
of  a  third  person,  as  the  teoo  with  which  it  was 
to  l>e  paid  was  the  property  of  the  grantors,  and 
the  statute  applies  only  to  ixromises  to  pay  the 
promisor's  own  money. 

8.  Defendant  having  agreed  to  pay  the  mort- 
gage debt,  plaintiff's  payment  of  it  was  for  his 
Benefit,  and,  in  law,  at  his  request,  so  that  plain- 
tiff could  have  recovered  it  in  an  action  for  money 
paid,  rather  than  on  the  assignment  of  the  gran- 
tors' claim. 
Stoddabd,  3.,  dissenting. 

Appeal  from  court  ot  common  pleas, 
New  Haven  ••ounty. 

Action  by  tbe  maker  ot  a  note  and  mort- 
gage ugaliiBt  one  wbo,  having  assnined 
and  agreed  to  pay  the  debt  aa  part  ol  the 
purchase  price  of  the  land  ou  which  it  was 
eecnred,  refused  to  do  bo,  in  consequence 
ot  which  plaintiff  was  obliged  to  pay  it. 
Judgment  tor  plaiutiti,  and  defendant  ap- 
pealed.   Afhrmed. 

J.  W.  AlliDg  and  J.  H.  Webb,  tor  appel- 
lant. W.  C.  Case  and  C.  R.  Wbedon,  for 
appellee. 

Park,  C.  J.  In  the  month  of  January, 
1875,  the  plaintiff,  as  conservator  ot  one 
Lewis  Perkins,  borrowed  ot  one  T^ucius 
Tuttle  the  sum  of  f600,  to  be  expended  in 
tbe  support  and  maintenance  of  his  ward, 
and  the  money  was  so  expended.  The 
plaintiff  executed  to  Tuttle  a  mortgage  ot 
the  real  estate  ot  the  ward,  to  secure  the 
note  given  tor  the  loan.  Subsequently, 
Perkins,  tbe  ward,  died,  and  his  heirs  sold 
the  real  estate  so  mortgaged  to  tbe  defend- 
ant tor  the  sum  ot  $1,000.  The  defendant 
expressly  assumed  and  agreed  to  pay  the 
mortgage  debt,  and  $400  of  the  purchase 
money  was  all  that  he  paid  to  the  gran- 
tors. The  defendant  paid  Tuttle  the  in- 
terest on  the  mortgage  note  regularly,  as 
It  became  due,  from  the  month  ot  April, 
1877,  down  to  tbe  month  ot  July,  1882, 

>This  case,  filed  Jnne  36, 1886,  is  now  pablisbed 
by  request,  with  others,  in  order  that  tbe  At- 
lantic JBteptnrter  may  cover  all  oases  in  volume  56, 
Connecticut  Reports. 


Whenitw»B  d:fiicorered  that  tbe  mortKags 
was  invalid,  and  ttimlshed  no  security 
tor  the  note.  Therenpon  tbe  def«idant 
refused  to  pay  tbe  note,  or  pay  any  longer' 
the  interest  on  It,  and  wholly  refused  to 
carry  out  bis  agreement  with  the  gcantora 
in  respect  to  It.  Subsequently,  the  plain* 
tiff  paid  the  note,  as  he  was  under  the  ne- 
cessity ot  doing,  as  the  maker  of  It,  tad 
took  from  tbe  grantors  an  assignment  ot 
all  their  rights  against  tbe  defendant  an- 
der  the  contract  of  sale.  When  tbe  con- 
tract was  made,  both  parties  believod  tbat- 
tbe  mortgage  was  valid,  and  acted  upon 
that  belief  In  making  the  agreement. 
These  are  the  principal  tacts  ot  the  caoe* 
and  enoagh  to  sustain  the  Jadgmentot  tbe 
court  below  in  favor  ot  tbe  plain  tilt. 

Tbe  heirs  of  Perkins  were  tbe  owners  of 
the  property  sold  to  tbe  defendant.  They 
sold  the  property  to  bim  for  the  sum  of 
f  1,000.  They  gave  him  a  deed  under  this 
contract  of  sale,  and  tbe  defendant  went 
into  possession.  But  the  controversy  in 
the  case  grows  out  ot  the  manner  in 
which  ft  was  agreed  that  payment  sboald 
be  made.  The  grantoi-s  virtaally  said  to 
the  defendant:  "Pay  six  hundred dollara 
of  the  purchase  mouey  to  L>ucins  Tattle, 
who  loaned  thatsum  for  tbe  benefit  ot  oar 
father,  and  the  payment  shall  be  payment 
to  us  of  that  amount."  The  defendant 
promised  to  do  so,  but  has  never  per- 
formed his  promise  further  than  to  pay 
the  interest  on  that  amount  to  Tuttle 
from  1877,  when  tbe  agreement  was  made, 
down  to  tbe  mouth  ot  July  in  the  year 
1883,'  when  tbe  detondant  refused  to  pay 
any  further  sums  to  Tuttle  under  the 
agreement,  ou  the  ground  that  the  mort- 
gage was  invalid  and  tbe  agreement  void 
by  the  statute  of  trunda;  it  being  an 
agreement,  it  is  said,  to  pay  the  debt  of  a 
third  person,  in  which  the  grantors  had 
no  interest.  But  how  does  this  claim  ben- 
efit the  defendant?  Suppose  he  was  not 
bound  to  pay  Tuttle;  what  then?  The 
amount  be  paid  him  wat;  virtually  paid 
on  his  debt  to  the  grantors.  He  owed 
Tuttle  nothing  independently  of. bis  agree- 
ment to  pay  him  fOOO  of  the  debt  be  was 
owing  them.  Hence  the  sums  be  paid 
Tuttle,  he,  in  effect,  paid  the  grantors, 
and  the  sums  he  left  unpaid  to  Tuttle  be 
i^t  unpaid  to  them,  and  their  claim 
against  him  to  that  amount  remained 
due.  He  owed  $600,  and  was  bound  to 
pay  It,  either  directly  to  the  grantors,  or 
indirectly  to  them,  by  paying  the  amount 
to  Tattle.  Payment  to  either  would  can- 
cel his  Indebtedness  to  the  grantors.  But 
tbe  defendant  claims  that  between  tbe 
statute  of  frauds  and  tbe  statute  of  limita- 
tions he  can  escape  payment.  He  insists 
that  the  statute  ot  frauds  protects  him 
against  payment  to  Tuttle,  and  the  stat- 
ute ot  limitations  against  payment  to  the 
grantors,  and  equally  against  payment  to 
the  plaintiff,  as  having  no  greater  rights 
than  they  bad  when  they  assigned  their 
claim  to  him.  Let  us  examine  this  idaim. 
Tbe  defendant  paid  Interest  on  tbe  $600  to 
Tuttle,  under  the  agreement,  down  to  tbe 
month  of  July,  1882.  This  milt  was 
brought  in  the  month  of  November,  1S88. 
But  be  claims  that  he  paid  tbe  intereot  an- 
d«>r  the  beilet  that  there  was  a  valid  mort< 
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sage  on  the  property  conveyed  to  him  la 
UTor  of  Tnttle,  and  to  prevent  a  fore- 
closure of  the  property.  Bat  there  Is  no 
finding  to  sustain  this  claim.  All  the  find- 
ing on  the  subject  is  as  follows:  "At  the 
time  otthe  bargain  (or  the  sale  of  the  land, 
the  grantors  In  the  deed  and  the  defend- 
ants believed  the  mortgage  to  be  valid, 
and  thereupon  it  was  agreed  that  the  pur- 
chase price  of  one  thousand  dollars  shonid 
be  paid  as  follows,  to-wlt,  four  hundred 
dollars  In  cash  to  the  grantors  in  the 
deed,  and  six  hundred  dollars  by  the  as- 
sumption and  payment  of  the  mortgage." 
The  finding  then  goes  on  to  state  that  the 
deed  was  delivered  to  the  defendant;  that 
lie  went  into  possession  of  the  property 
conveyed  thereby;  that  be  paid  f400  to 
the  grantors,  according  to  the  agreement ; 
and  that  from  this  time  down  to  the 
month  of  July,  1882,  he  regularly  paid  the 
interest  on  the  f600  mortgage  notetoTut- 
tle.  What  room  Is  there  here  for  the  claim 
that  the  defendant  paid  the  Interest  on 
bis  own  private  account  to  prevent  a 
foreclosure  of  theland  which  he  purchased  ? 
The  plain  import  of  the  finding  Is  that  the 
defendant  paid  the  interest  on  the  f600  of 
the  purchase  money  which  he  agreed  to 
pay  to  Tuttie,  and  paid  it  because  he  as- 
sumed that  obligation  in  the  contract  of 
sale.  The  defendant's  Indebtedness  was 
to  the  grantors  in  the  deed,  as  we  have 
aeen.  He  could  pay  the  amount  by  pay- 
ing it  to  Tattle  under  the  agreement. 
The  ease  is  Mice  this:    A.  owes  B.   $tK)0. 

B.  says  to  A., "  Pay  the  amount  to  C. "  A. 
may  be  under  no  legal  obligation  to  pay 

C,  although  he  may  agree  to  do  It;  but, 
it  he  pays  ^300  to  C,  A.  thereby  cancels  his 
indebtedness  to  B.  to  that  amount,  but 
he  still  owes  B.  the  remaining  $300.  So 
here,  as  fast  as  the  defendant  paid  Tuttie, 
under  the  contract  of  sale,  either  principal 
or  Interest  on  the  mortgage  note,  he  there- 
by canceled  his  indebtedness  to  the  gran- 
tors pro  tan  to. 

It  follows,  then,  that  the  interest  paid 
by  the  defendant  to  Tuttie  was  virtually 
paid  on  .the  defendant's  Indebtedness  to 
the  grantors,  and  this  prevented  the  run- 
ning of  the  statute  of  limitations  on  their 
claim  against  the  defendant.  And  it  is 
very  clear  that  the  parol  promise  of  the 
defendant  to  pay  the  mortgage  debt  to 
'Tuttie  was  not  void  under  thu  statute  of 
frauds,  as  being  a  parol  promise  to  pay 
the  debt  of  a  third  person.  The  f600  with 
which  the  debt  was  to  be  paid  was  the 
property  of  the  grantors,  and  a  promise 
to  pay  their  money  to  any  person  to 
whom  they  wished  It  paid  would  not  be 
within  thestatuteof  frauds.  That  statute 
applies  to  promises  to  pay  the  promisor's 
own  money,  not  the  money  of  another  In 
bis  hands. 

The  defendant  further  claims  that  the 
contract  of  sale  was,  in  effect,  a  contract 
of  purchase  of  the  equity  of  redemption; 
that  the  equity  was  considered  to  be 
worth  the  sum  of  f400;  that  be  paid  that 
sura  to  the  grantors,  and  thus  foifilled  his 
obligation  to  them.  This  claim  is  unsup- 
ported by  the  finding,  which  upon  this 
point  is  as  follows :  "The  agreed  price  of 
theland  was  onethousand  dollars.  •  *  * 
The  agreed  price  was  to  be  paid  as  fol- 


io ws,  to-wlt,  four  hundred  dollars  in  cash 
to  the  grantors,  and  six  hundred  dollars 
by  the  assumption  and  payment  of  aaid 
mortgage. "  A  mortgage  is  a  mere  securi- 
ty of  some  debt  or  obligation  assumed  by 
another.  Standing  alone  It  Is  of  no  value. 
The  debt  or  obligation  undertalien  is  the 
principal  thing;  and,  when  the  finding 
says  that  "the  defendant  assumed  and 
agreed  to  pay  the  mortgage, "  the  import 
of  the  language  is  that  he  assumed  and 
agreed  to  pay  the  mortgage  debt.  Al- 
though the  mortgage  In  this  case  proved 
to  be  void,  and  no  incumbrance  upon  the 
property,  still  the  mortgage  debt,  which 
the  defendant  assumed  an<}  agreed  to  pay, 
remained  and  was  valid.  We  have,  then, 
this  finding,  which  says  that  f600  of  the 
agreed  price  of  the  land  was  to  be  paid 
by  the  defendant's  assumption  and  pay- 
ment of  the  mortgage  debt.  Paid  to 
whom?  "Payment"  implies  the  existence 
of  a  debt,  of  a  party  to  whom  it  is  owed, 
and  of  a  satisfaction  of  the  debt  to  that 
party.  This  finding,  fully  expressed  in 
words,  would  read  as  follows:  "Six  hun- 
dred dollars  of  the  agreed  price  of  the  land 
was  to  be  paid  the  grantors  by  the  de- 
fendant's assumption  and  payment  of  the 
mortgage  debt."  Would  the  grantors  be 
paid  the  f  600  without  the  defendant's  as- 
sumption and  payment  of  the  mortgage 
debt?  The  answer  is  unnecessary.  The 
plaintiff's  right  to  recover  on  the  grounds 
we  have  stated  must  rest  upon  the  assign- 
ment to  him  of  theclaim  of  the  heirs,  gran- 
tors of  the  defendant,  to  whom  he  prom- 
ised to  pay  the  mortgage  debt. 

But  there  is  another  clear  ground  on 
which  the  plaintiff  would  be  entitled  to 
recover  in  his  own  right.  If  the  complaint 
had  been  properly  framed  for  such  a  re- 
covery, and  which  It  may  be  worth  while 
to  state.  The  defendant,  being  allowed 
in  bis  payment  fur  the  land  conveyed  to 
him  the  ¥600  due  to  the  mortgagee,  came 
under  an  implied  obligation  to  pay  him 
the  $600,  and  save  the  estate  of  Perkins. 
the  ward,  from  paying  it,  the  estate  being 
clearly  liable  to  the  conservator  for  It. 
Beyond  this,  he  expressly  agreed  to  pay 
It.  It  became,  therefore,  his  debt.  When 
afterwards  the  plaintiff  was  compelled, 
as  maker  of  the  mortgage  note,  to  pay  it, 
he  was  paying  money  for  the  defendant's 
benefit,  and,  In  law,  at  his  requ<»(t,  and. of 
course  could  recover  it  in  an  action  for 
money  paid. .  This  would  have  been  the 
simplest  ground  to  place  the  case  upon, 
but  that  adopted  by  the  counsel  for  the 
plaintiff  is  sufficient.  There  Is  no  error  in 
the  judgment. 

The  other  judges  concurred,  except  Stod- 
SABO,  J.,  who  dissented. 

•~~— ^  (5»  Conn.  IM) 

Bartlett  v.  Slater  et  a/.* 

(Supreme  Court  ofErrort  of  Connecticut.    Aug. 
28,  1886.) 

Wnxs— CoNSTKUOTioN— Intbkest  on  Leoaot. 
1.  Testator  bequeathed  CI, 000,000  to  his  Bon- 
in-Iaw  in  trust  to  pay  the  income  arising  theze- 

>  This  oase,  filed  Aueost  28,  1886,  is  now  pub- 
lished by  request^  with  others,  in  order  that  tlifl 
Atlantic  Keporter  may  cover  all  cases  in  volome 
83,  Ck>nnecticut  Beporta. 
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from,  or  suoh  portion  thereof  as  he  might  con- 
sider best,  to  testator's  granddaughter  (daugh- 
ter of  the  trustee)  during  hernatural  life.  Held, 
that  the  bequest  did  not  bear  Interest  from  the 
death  of  testator,  as  being  in  the  nature  of  an 
annuity. 

2.  The  fact  that  the  bequest  was  made  pay- 
able to  the  trustee  by  the  executors  within  a  year 
after  testator's  death,  at  their  convenience,  with 
authority  to  pay  it  in  stocks  and  bonds  at  their 
cash  value,  or  in  cash,  as  should  be  preferred, 
and  that  the  will  declared  that  such  payment  in 
either  mode  should  be  fall  payment  of  the  be- 
qnest,  n^^atives  any  presumption  that  the  be- 
quest should  bear  interest  from  testator's  death, 
arising  from  the  fact  that  after  payment  of  all 
debts  and  other  legacies  there  remained  in  the 
hands  of  the  executors  interest-bearing  and  div- 
idend-paying bonds  and  stocks  largely  in  excess 
of  the  sums  necessary  to  create  the  trust  fund. 

8.  Even  if  the  bequest  could  be  considered  to 
be  given  for  the  maintenanoe  of  the  granddaughter, 
still  it  wonld  not  bear  interest  from  testator's 
death,  in  the  face  of  the  provision  that  the  pay- 
ment of  $1,000,UOO  in  cash  or  in  stocks,  at  their 
cash  value,  at  any  time  within  a  year,  should  be 
full  payment  of  the  bequest. 

4.  The  provision  of  the  will  that  the  trustee 
should  pay  to  his  daughter  the  income  arising 
from  the  trust  fund,  (amounting  to  t60, 000  ayear,) 
or  such  portion  thereof  as  he  might  consider 
"best,"  during  her  natural  life,  does  not  show 
that  the  bequest  was  for  her  maintenanoe,  as  it 
did  not  oblige  him  to  pay  any  amount,  and  he 
might  at  any  time  withhold  the  entire  income. 

Case  reaerved  from  superior  coart,  New 
Liondon  county. 

Action  by  Francis  Bartlett,  trustee  un- 
der the  will  of  John  F.  Slater,  against 
William  A.  Slater  and  others,  executors  of 
the  will,  for  a  construction  thereof ;  It  be- 
ing claimed  by  plaintiff  that  the  trust 
fund  bore  Interest  from  tbe  date  of  tes- 
tator's deatb. 

F.  Bartlett,  pro  ae.  J.  Halaejr  and  W. 
A.  Briscoe,  for  defendants. 

Paek,  C.  J.  The  will  of  John  F.  Slater 
bequeathed  tbe  sum  of  $1,000,000  to  his 
son-in-law,  Francis.  Bartlett,  the  plaintiff 
In  this  suit.  In  trust  to  pay  the  income 
arising  therefrom,  or  such  portion  there- 
of as  he,  tbe  trustee,  might  consider  best, 
to  tbe  testator's  granddaughter,  tbe 
daughter  of  Mr.  Bartlett,  during  her  nat- 
ural life.  In  another  clause  of  tbe  will  this 
bequest  Is  made  payable  to  the  trustee,  by 
the  executors  of  the  will,  within  one 
year  after  the  death  of  tbe  testator,  at 
tbe  convenience  of  the  executors,  and  they 
are  authorized  to  pay  It  In  stocks  or 
bonds  belonging  to  the  estate  at  their 
cash  Talue,  or  in  cash,  as  might  be  pre- 
ferred. The  sole  question  in  tbe  case  is 
whether  the  trustee  Is  entitled  to  interest 
on  this  bequest  from  tbe  death  of  tbe  tes- 
tator, orfroni  the  end  of  one  .year  .thereaft- 
er. The  general  rule  on  the  subject  is  thus 
stated  in  Williams  on  Executors:  "When 
no  time  of  payment  of  the  legacy  Is  fixed 
by  tbe  will,  tbe  executor  is  allowed  one 
year  from  tbe  deatb  of  the  testator  to  as- 
certain and  settle  bis  affairs;  at  tbe  end 
of  which  time  the  court,  for  tbe  sake  of 
general  convenience,  presumes  the  person- 
al estate  to  have  been  reduced  to  posses- 
sion. Upon  that  ground  interest  Is  paya- 
ble from  that  time,  unless  some  other  pe- 
riod is  fixed  by  tbe  will.  Nor  will  interest 
be  payable  from  an  earlier  date,  though 


tbere  Is  a  direction  in  the  will  to  pay  tbe 
legacy  as  soon  as  possible. "  2  Williams, 
Ex'ts,  1424.  See,  also,  2  Redf.  Wills,  465, 
471 ;  I  Swift,  Dig.  455. 

There  are  some  exceptions  to  this  gen- 
eral rule.  One  is  where  a  legacy  is  given 
in  satisfaction  of  a  debt.  Another  is 
where  a  legacy  is  given  to  the  testator's 
minor  child,  or  to  one  to  whom  tbe  testa- 
tor is  tn  loco  parentis,  and  there  is  no  oth- 
er provision  lor  the  maintenance  of  the 
legatee.  Another  is  where  tbe  legacy  is 
an  annuity;  and  still  another,  where  tbe 
bequest  is  of  the  residue  of  the  testator's 
estate,  or  of  some  aliquot  part  thereof.  In 
trust  to  pay  tbe  interest  or  Income  to  the 
legatee  for  life,  with  remainder  over  at 
his  death.  In  all  these  cases  the  rule  is  to 
allow  Interest  from  the  deatb  of  tbe  testa- 
tor. But  no  one  of  these  exceptions  to 
the  general  rule  applies  to  the  case  under 
consideration.  It  is  claimed,  however, 
that  the  legacy,  being  given  to  a  third 
person  to  pay  the  Income  to  the  beneficia- 
ry during  her  natural  life,  is  in  the  nature 
of  an  annuity,  and  that  so  the  rule  In 
relation  to  annuities  should  apply.  The 
language  of  tbe  bequest  Is  as  follows: 
"To  pay  tbe  income  arising  therefrom,  or 
such  parts  thereof  as  be  [tbe  trustee]  may 
consider  best,  and  at  such  times  as  be  sees 
fit,  to  my  granddaughter,  during  her  nat- 
ural life."  This  bequestgrants  discretion- 
ary power  to  the  trustee  to  pay  tbe  bene- 
ficltry  such  portion  of  tbe  income  as  be 
may  consider -best.  He  may  pay  over  the 
whole,  or  any  portion  thereof,  or  none  at 
all,  according  to  his  discretion.  The  time 
of  payment,  too,  Is  left  wholly  to  the 
discretion  of  the  trustee.  The  bequest  has 
but  tew  of  tbe  elements  of  an  annuity, 
which  is  "a  yearly  payment  of  a.  certain 
sum  of  money  granted  to  another  In  fee,  or 
lor  life,  or  for  a  term  of  years, charging  the 
person  of  the  grantor  only. "  2  Willlaras, 
Ex'rs,  809.  Inthe  case  of  Booth  v.  Ammer- 
man,  4  Bradt.  Sur.  129,  tbe  court  says: 
"Tbe  Income  or  interest  of  a  certain  fund 
Is  not  an  annuity,  but  simply  profits  to 
be  earned,  and,  although  directed  to  be 
paid  annually,  that  relates  only  to  the 
mode  of  payment,  and  does  not  change 
the  character  of  the  bequest.  In  such  a 
case  It  does  not  become  tbe  duty  of  tbe 
executor  to  Invest  tbe  principal  fund  un- 
til the  end  of  a  year,  and  the  interest  does 
not  become  payable  until  the  end  of  the 
second  year. "  Redfleld  on  Wills  (volume 
8,  p.  186)  says:  "In  the  case  of  an  annuity 
bequeathed,  it  begins  from  the  deatb  o(. 
tbe  testator,  and  the  first  payment  be- 
comes due  in  one  year  thereafter;  but, 
when  the  Interest  or  net  Income  of  a  cer- 
tain sum  is  given,  it  will  not  begin  to  run 
till  the  end  of  tbe  first  yearfrom  tbe  death 
of  tbe  testator,  and  the  first  paymentcon- 
sequently  beomes  due  in  tvro  years  from 
that  date."  Lord  Eloon,  In  Gibson  v. 
Bott,  7  Ves.  96,  drew  the  distinction  be- 
tween an  annuity  and  a  legacy  for  lite, 
which  has  been  cited  In  every  thoroughly 
considered caseslnce.  He  says:  "If  an  an- 
nuity is  glvun,  tbe  first  payment  is  paya- 
ble at  the  end  of  the  year  from  tbe  deatb  ; 
but  If  a  legacy  is  given  for  life,  with  the  re- 
mainder over,  no  interest  Is  due  till  tbe 
end  ot  two  years.    It  is  only  tbe  interest 
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of  the  lejtany,  and  till  the  legacy  1b  paya- 
ble there  Is  no  laud  to  produce  Interest. " 
'We  think  tt  Is  clear  that  the  legacy  In 
qnestlou  cannot  be  regarded  as  an  an- 
nnlty. 

The  trustee  further  claims  that  the 
clause  in  the  will  which  declares  that  "the 
legacies  as  aforesaid  are  to  be  paid  within 
one  year  from  my  decease,  at  the  conven- 
ience of  my  executors,  and  said  executors 
are  authorized  to  pay  the  same  in  stocks 
and  bonds  belonging  to  loy  estate  at  their 
cash  value,  or  in  cash,  as  may  be  pre- 
ferred," shows  that  the  testator  Intended 
that  the  legacy  in  question  should  be  paid 
at  some  period  or  periods  during  the  year, 
and  not  after  the  expiration  of  tlie  year. 
He  thus  presents  the  point  In  hia  brief: 
"The  period  of  payment  within  the  year 
was  to  be  governed  by  the  conyenience  of 
the  executors,  and,  as  bearing  upon  that 
cunvenlence,  payment  in  the  bonds  and 
stocks  of  the  testator  was  distinctly  au- 
thorised." The  case  as  submitted  shows 
that,  after  payment  of  all  debts  and  other 
legacies,  there  existed  in  the  hands  of  the 
executors  interest- bearing  and  dividend- 
paying  bunds  and  stocks  largely  in  excess 
of  the  sums  necessa ry  to  create  the  trust 
fund.  Can  It  be  said  that  the  testator  in- 
tended that  the  Interest  and  income  of 
these  stocks  and  bonds  should  be  retained 
by  the  executors,  and  added  to  the  corpus 
of  the  estate  until  the  last  day  within  the 
year  after  his  death,  and  then  that  the 
funds  should  be  paid  to  the  trustees  in 
those  stocks  and  bonds  or  in  cash  ?  We 
submit  that,  fairly  construed,  it  indicates 
an  Intent  that  the  cestai  que  trust  should 
enjoy  the  interest  and  income  of  the  trust 
fund  before  the  expiration  of  the  year. 
Still  the  will  expressly  gave  the  executors 
one  year  after  the  death  of  the  testator  in 
which  to  pay  the  legacy  to  the  trustee. 
Payment  oq  the  last  day  or  last  hour  of 
the  year  would  be  within  the  will.  That 
payment  may  be  made  at  the  convenience 
of  the  excuators  can  make  no  difference. 
They  were  to  be  the  judges  of  their  con- 
venience. Whenever  they  should  make 
payment  within  the  year,  it  would  be  pre- 
sumed that  then  was  the  convenient  time 
tor  payment.  They  were  only  restricted 
to  the  year.  But  the  will  declares  that 
payment  may  be  made  in  bonds  and 
stocks  at  their  cash  value  at  the  time  pay- 
ment shall  he  made  within  the  year.  The 
bonds  were  Interest  paying  bonds,  and  the 
stocks  were  dividend-paying  stocks.  The 
cash  value  of  such  bonds  and  stocks  at 
any  particnlar  time  is  made  np  of  their 
value  as  representing  principal  or  capital 
and  the  accruing  interest  or  dividend. 
The  value  thus  varies  with  the  nearness  or 
remoteness  of  the  timeWhen  the  next  divi- 
dend will  be  declared  or  the  next  interest 
become  payable.  But  the  will  takes  no 
notice  of  this  enhancement  of  value.  The 
payment  of  $1,000,000  may  be  made  in 
their  cash  value  at  the  time  of  sach  pay- 
ment,— no  more  and  no  less.    And,  if  pay- 


ment shall  be  made  in  cash  on  the  last  day 
of  the  year"  after  the  death  of  the  testator, 
the  payment  shall  be  of  the  sum  of  f  1,000,- 
000,— no  more  and  no  less.  The  will  de- 
clares that  such  payment  In  either  mode 
shall  be  full  payment  of  the  bequest. 
How,  then,  can  interest  be  claimed  by  the 
terms  of  the  will  ? 

This  would  seem  to  be  a  full  and  com- 
plete answer  to  the  further  claim  of  the 
trustee  that'  a  proper  construction  of  the 
bequest  in  question  shows  it  to  be  a  be- 
quest for  the  maintenance  of  the  grand- 
daughter of  the  testator,  and  that  so  the 
bequest  carries  interest  from  the  death  of 
tne  testator,  not  by  pi-esumptlon  of  law, 
but  by  the  will  itself.  The  answer  is  that, 
if  the  trustee  is  right  in  his  claim,  the  will 
itself  shows  the  bequest  to  be  given  for 
the  maintenance  of  the  granddaughter; 
still  the  will  itself  declares  that  the  pay- 
ment of  f  1,000,000  in  cash,  or  in  stocks  and 
bonds  at  their  cash  value,  at  any  time 
within  one  year  from  death  of  the  testator, 
shall  be  full  payment  of  the  bequest, — not 
full  payment  of  the  principal  sum,  leaving 
the  interest  unpaid,  but  full  payment, 
principal  and  interest,  if  there  could  be 
any  interest.  Surely  the  testator  had  the 
right  to  say  how  large  the  bequest  should 
be  which  he  left  for  the  maintenance  of  his 
granddaughter,  if  the  trustee  Is  correct  in 
his  construction  of  the  will. 

But  is  he  correct  in  that  construction? 
He  bases  his  claim  upon  the  word  "best" 
in  the  bequest.  He  presents  the  point 
thus:  "The  will  provides,  whether  the 
nlillity  of  thefather  to  furnish  maintenance 
for  his  daughter  should  exist  or  not,  that 
some  part  uf  the  income  shall,  during  th3 
infancy  of  the  daughter,  as  well  as  after- 
wards, be  paid  to  that  daughter.  It  is  to 
be  such  portion  as  that  father  shall  con- 
sider best.  Best  for  whom?  Not  best  for 
the  trustee,  to  diminish  bis  own  natural 
liability,  but  best  for  the  Infant.  What 
else  could  be  best  for  such  Infant  but  edu- 
cation and  maintenance?"  But  many 
other  things  might  be  best.  It  might  be 
best  to  withhold  rather  than  to  pay. 
Manifestly,  the  great  concern  of  the  testa- 
tor In  bequeathing  this  very  large  sura  of 
money,  the  interest  of  which  woold  be 
f  60,000  per  year,  was  the  welfare  of  his 
young  granddaughter,  who  was  just  en- 
tering into  womanhood.  There  was 
greatly  more  danger  that  her  father,  the 
trustee,  would  pay  her  too  much  of  this 
vast Incomeduring  her  minority  than  that 
he  would  pay  her  too  little;  and  during 
such  time  It  seems  to  be  clear  that  the 
word  "best,"  as  used  by  the  testator,  had 
more  reference  to  withholding  the  income 
than  to  paying  it.  The  plain  meaning  Is, 
"pay  her  only  what  you  think  best."  We 
think  the  trustee's  construction  of  the  be- 
quest is  not  correct.  We  therefore  advise 
the  superior  court  that  the  plaintiff  is 
not  entitled  to  Interest  till  the  end  of  one 
year  from  the  death  of  the  testator  The 
other  Judges  concurred. 
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(E3  Conn.  4) 

Appleton  et  a/,  t.  Nobwaia  Libbabt 

CORP.l 

(9umreme  Court  of  2yrt>r«  o/  ConneeNout    May 

4.  1886.) 

BALB  OS   IS9TAL,LJ««JT— FaILBKB  0»  PATKBNT— 

Rbiibst  of  Sbixkb. 
Plaintiffs  and  defendant  entured  Into  a  con- 
tract whereby,  in  consideration  of  the  delivery  of 
books,  defendant  agreed  to  pay  plaintUb  oartaln 
installments,  until  they  should  receive  <S0,  the 
sum  for  which  plaintiffs  agreed  to  sell  the  books; 
it  being  stipulated  that  the  right  of  property  in 
the  books  should  remain  in  plaintiffs  unul  tney 
should  be  wholly  paid  for,  and  that,  in  case  of 
failure  to  pay  any  installment  within  a  certain 
time  after  it  was  due,  all  the  remaining  install- 
ments should  be  immediately  due  and  payable, 
or  plaintiffs  might,  at  their  option,  take  the 
books  without  defendant  having  any  recourse 
against  plaintiffs  for  the  money  paid  on  account 
therefor  Held  that,  defendant  having  failed  in 
the  payment  of  an  installment,  plaintifis  might 
sue  for  the  remaining  installments,  though  de- 
fendant tendered  back  the  books,  and  stated  that 
.it  would  make  no  farther  payments ;  the  contract 
of  sale  being  an  absolute  one,  and  plaintiffs  not 
being  limited  in  their  remedy  to  retaking  the 
books.  Hine  v.  Roberts,  48  Conn.  267,  and  Loomis 
V.  Bragg,  60  Conn.  238,  distinguished. 

Appeal  from  court  of  common  pleas,  Fair- 
field eount.r:  Hall,  Judge. 

Action  by  William  W.  Appleton  and  oth- 
ers, partnem  aa  D.  Appleton  &  Co.,  auraJnBt 
the  Norwalk  Library  Corporation,  for 
balanceon  a  contract  tor  the  saJe  of  booka. 
A  demurrer  to  the  answer  waa  overruled, 
and  judgment  was  rendered  for  defendant. 
Plaintiffs  appeal.    Beversed. 

S.  Warner,  for  appellants.  J.  H.  Sejr- 
mour,  for  appellee. 

Park,  C.  J.  This  case  depends  upon  the 
construction  to  be  given  to  a  certain  con- 
tract, entered  Into  between  Thp  parties, 
the  important  part  of  which  to  be  consid- 
ered Is  as  follows:  "In  consideration  of 
the  delivery  of  one  complete  set  of  the 
American  Cyclopedia  and  index,  the  un- 
dersigned agrees  to  pay  D.  Appleton  &  Co. 
as  follows:  On  delivery  of  the  set,  the 
sum  of  fl2;  and  on  the  first  day  of  every 
other  month  thereafter  the  sum  of  f6,  un- 
til D.  Appleton  &  Co.  shall  receive  the  full 
sum  ot  $90;  It  being  expressl.v  agreed  that 
the  right  of  property  in  said  books  shall 
remain  In  said  D.  Appleton  &  Co.  until  the 
same  are  wholly  paid  for;  and,  in  case  of 
failure  to  pay  any  one  of  said  installments 
for  thirty  days  after  the  same  has  become 
due,  all  of  said  installments  remaining  un- 
paid shall  Immediately  become  due  and 
pa.vable,  or  the  said  D.  Appleton  &  Co. 
may,  at  their  option,  take  or  cause  to  be 
taken  the  said  books,  either  with  or  with- 
out process  ot  law,  from  the  possession  of 
the  said  subscriber,  or  other  representa- 
tive to  whom  he  may  have  delivered  the 
same,  without  recourse  against  said  D. 
Appleton  &  Co.  for  any  money  paid  on  ac- 
count therefor;  It  being  expressly  under- 
stood that  in  the  latter  case  the  money 
so  paid  on  account  shall  be  for  the  use  and 
wear  of  said  books. "  The  books  were 
delivered,  and  the  defendant  paid  a  num- 

>ThIs  case,  filed  May  4,  1888,  is  now  published 
by  request,  with  others,  in  order  that  the  Atr 
lantio  Reporter  may  cover  all  cases  invcdnme  68, 
Connecticut  Reports. 


ber  ot  installmentB  according  to  tlie  con- 
tract; but  finally  it  ceased  payment,  and 
tendered  the  books  to  the  plaintiffs,  in- 
forming them  that  It  should  ma:ke  no  fur- 
ther payments  under  the  contract.  The 
plaintiffs  refused  to  receive  the  books, 
and,  after  sufficient  time  had  elapsed  for 
all  the  installments  to  become  due  and 
payable,  brought  this  suit.  These  tacts 
are  stated  In  the  defendant's  answer,  and 
the  whole  question  Is,  do  they  constitute 
a  defense  to  the  plaintiffs'  claim?  This 
contract  Is  an  absolute  one.  The  plain- 
tiffs agreed  to  sell  the  books  to  tfaedetend- 
ant  for  the  sum  ot  f  90,  to  be  paid  in  in- 
stallments at  certain  specified  times.  The 
defendant  agreed  to  pay  that  sum  accord- 
ing to  the  terms  ot  the  contract.  There 
is  no  conditional  agreement  here.  It  is 
true  that  the  title  to  the  goa>ds  did  not 
pass,  and  oould  not  pass,  antil  the  fall 
sum  of  990  had  been  paid,  but  the  prom- 
ise to  pay  that  sum  was  absolute. 
Whence,  then,  comes  the  detendant's  right 
to  return  the  books  in  full  satisfaction 
and  discharge  o(  the  contract,  and  thus 
leave  a  great  part  ot  the  installments 
unpaid?  It  Is  said  that  the  plaintiffs 
had  the  right,  at  their  option,  to  retake 
the  property  at  any  time  it  the  defendant 
fall  to  pay  any  Installment  tor  a  period  of 
30  days  after  it  became  due.  But  this  is 
a  right  which  the  plaintiffs  had  In  case 
the  defendant  should  break  the  contract 
by  non-payment.  It  gives  the  defendant 
no  right  to  return  the  books.  It  is  true 
that.  It  this  was  the  only  remedy  which 
the  plaintiffs  had  under  the  contract  upon 
nou-i)ayment,  as  was  the  case  In  fline  v. 
Roberts,  48  Conn.  267.  and  in  Lnomis  v. 
Bragg.  60  Conn.  228,  the  plaintiffs  would 
have  to  abide  by  It,  and  content  them- 
selves with  It.  But  this  is  not  their  only 
remedy.  The  contract  expressly  further 
provides  that,  in  case  ot  isuch  breach,  all 
the  remaining  anpaid  installments  shall. 
Immediately  become  due  and  payable.  If 
they  become  due  and  payable  in  conse- 
quence ot  non-payment,  of  course  a  suit 
could  be  maintained  tor  their  recovery. 
The  plaintiffs  base  their  suit  upon  this 
right  given  them  in  the  contract,  and  we 
think  it  can  be  sustained.  There  is  error 
In  the  iudgment  appealed  from,  and  it  is 
reversed.    The  other  judges  concurred. 


(6t  0«an.  CO 


Pease  v.  Cole.* 


(Supreme  Court  of  Errors  of  Connecticut,   Axm. 
38, 1885.) 

PABTNXBsmPB— Adthobitt  to  Givb  Notss — ^Pbb- 

BCMPTIOIT— EVIDBSCB. 

1.  A  partnership  formed  for  the  purpose  of 
conducting  a  theater  Is  a  non-trading  partner- 
ship, in  respect  to  the  presumption  that  one  of 
the  partners  has  no  authority  to  give  a  firm  note. 

a.  Where  one  buys  the  note  of  such  a  firm 
knovring  tbe  nature  of  the  partnership  business, 
knowing  that  it  was  written  and  signed  by  the 
irresponsible  member  of  the  firm,  and  with 
knowledge  of  a  course  of  dealing  which  pointed 
to  the  other  partner  alone  as  the  flnanclal  repre- 
sentative, he  takes  the  note  at  his  peril,  though 

'This  case,  filed  August  28.  1885,  is  now  pub- 
lished by  request,  with  others',  in  order  that  the 
Atlantic  Reporter  may  cover  all  oases  in  volnsM 
68,  Connecticut  Reports. 
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there  was  no  aotrul  bad  talth  or  notice  on  lits 
IMtrt 

8.  In  an  action  on  a  note  ^ven  by  one  part- 
ner in  the  f  rm  name,  it  being  found  that  there 
was  no  express  authority  to  make  the  note,  that 
the  partnership  was  of  the  non-trading  class,  that 
there  was  no  course  of  business  to  imply  aathor- 
ity,  and  that  the  giving  of  the  note  had  never 
been  ratified  or  approved  by  the  other  partner, 
a  Judgment  for  plaintiff  cannot  be  sustained. 

4.  This  result  is  not  affected  by  the  fact  that 
there  was  no  finding  as  to  whether  the  partner- 
ship had  the  benefit  of  the  consideration  of  the 
noto,  as  in  considering  the  weight  of  evidence 
the  fact  that  the  firm  did  receive  the  benefit  can- 
not be  treated  as  proven. 
Obangbb,  J.,  dissenting. 

Appeal  from  court  ot  common  pleas, 
Hartford  county. 

Action  by  ErneBt  M.  Pease  against 
Cbarle«  H.  Cole  and  Daniel  McCarthy  on 
a  note  executed  by  McCarthy  In  the  Arm 
name  ot  defendants  to  J.  B.  McCarthy, 
father  of  DanlPl  McCarthy,  and  by  him  in- 
domed  to  plaintiff.  Judgment  for  plain- 
tiff, and  defendant  Cole  appeals.    Raveraed. 

O.  6.  Sil!  and  H.  S.  H&nford,  for  appel- 
lant. L.  E.  Stanton  and  S.  F.  Joues,  tor 
appellee. 

LiOOMis,  J.  The  question  Involved  in 
this  case  is  whether  one  member  of  a  co- 
partnership formed  for  the  purpose  of  con- 
ducting a  theater  in  Hartford  could,  under 
the  circumstances  mentioned  in  the  find- 
ing, bind  the  other  member  by  executing 
a  negotiable  promissory  not«  In  the  name 
of  the  firm  for  money  borrowed.  The 
finding,  in  terms,  excludes  all  express  au- 
thority of  the  other  partner,  and  even  all 
Itnowledgp  of  the  matter  on  his  part.  So 
that  any  conclusion  that  the  note  is  the 
note  of  the  firm,  rather  than  of  the  mem- 
ber executing  it,  must  necessarily  reut  on 
an  authority  to  be  implied.  But  here, 
again,  the  facts  found  so  circumscribe  the 
range  of  Inquiry  as  to  exclude  all  the  ordi- 
nary sources  of  such  authority.  The  cir- 
cumstances from  which  an  authority  may 
beimplied  areldcntlcal  with thoselnvolved 
in  a  question  of  ordinary  agency,  for  each 
partner  is  regarded  as  the  accredited  agent 
of  the  rest.  In  many  cases  the  decisWe 
fact  is  found  in  the  customary  course  of 
dealing;  but  not  so  here,  for  it  is  found 
that  the  note  in  question  was  the  only 
note  ever  given  in  the  name  of  the  firm. 
The  copartnership  first  commenced  busi- 
ness in  August,  1883,  and  on  the  24tb  of  the 
same  month  the  note  In  suit  was  given. 
There  was  therefore  very  little  time  for  a 
course  of  conduct  or  usage  ot  any  sort  to 
grow  up,  giving  any  apparent  authority. 
The  finding  traces  the  money  borrowed 
only  into  the  hands  of  McCarthy,  the  part- 
ner who  signed  the  firm  name,  and  no  fact 
appears  showing,  directly  or  presumptive- 
ly, that  the  act  was  necessary  for  any  of 
the  purposes  of  the  partnership.  The  only 
remaining  source  from  which  an  authority 
may  be  derived  b.v  Implication  must  be 
sought  In  the  nature  and  scope  of  the  part- 
nership and  In  the  nature  of  the  act;  and 
here,  it  we  examine  the  legal  principles 
that  are  applicable,  it  will  be  found,  not 
only  that  all  such  Implication  is  wanting, 
bot  that  the  presumption  is  directly 
against    the    authority    assumed.     The 


weight  ot  authority  In  the  United  States, 
and  the  uniform  tenor  of  the  authorities  in 
England,  will  be  found  to  establish  a  con- 
trolling distinction  in  respect  to  Implied 
authority  between  commercial  or  trading 
and  non-trading  partnerships.  Story, 
Partn.  (6th  Ed.)  §  102a;  1  Undl.  Partn. 
(4th  Ed.,  by  Ewell,)  top  p.266,  and  note  1, 
and  cases  there  cited ;  1  Colly,  Partn.  648, 
658;  Mete.  Cont.  121,  and  cases  cited  in  the 
notes. 

In  a  commercial  partnership  each  acting 
partner  is  its  general  agent,  with  Implied 
authority  to  act  for  the  firm  In  all  matters 
within  the  scope  of  Its  business;  and  the 
presumption  of  law  is  that  all  eommercial 
paper  which  bears  the  signature  ot  the 
firm,  exteuted  by  one  of  the  partners.  Is 
the  paper  of  the  partnership,  for  the  rea- 
son that  the  giving  of  such  notes  would 
be  within  the  usual  course  of  mercantile 
transactions.  But  when  we  pass  to  non- 
trading  partnerships  the  doctrine  ot  gen- 
eral agency  does  not  apply,  and  there  Is 
no  presumption  of  authority  to  support 
the  act  of  one  partner.  Uence,  in  order  to 
subject  the  firm  upon  a  bill  or  note  execut- 
ed by  one  partner  in  its  name,  a  course  ot 
conduct,  or  usage,  or  other  facts  sufficient 
to  warrant  the  conclusion  that  tbe  acting 
partner  bad  been  Invested  by  his  copart- 
ners with  tbe  requisite  authority,  must 
appear,  or  that  the  firm  has  ratified  the 
act  by  receiving  the  benefit  of  It.  That 
tbe  partnership  in  question  belongs  to  the 
non-trading  class  seems  so  obvious  as  to 
need  no  discussion.  The  brief  In  behalf  of 
the  defendant  Cole  cites  many  cases,  and 
gives  a  long  list  ot  pursuits  and  profes- 
sions which  those  cases  establish  as  of  the 
non-trading  class,  and,  although  the  con- 
duct ot  a  theater  Is  not  there  mentioned, 
yet  the  analogies  manifestly  include  it. 
To  show  the  existence  of  the  distinction 
contended  for,  and  Its  application,  we  se- 
lect from  a  multitude  of  authorities  tbe 
following.  In  addition  to  those  previously 
referred  to: 

In  Judge  V.  Braswell,  13  Bush,  67,  tbe 
defendants  were  partners  under  an  agree- 
ment to  engage  in  mining  business  upon 
lands  then  leased  or  which  might  be  there- 
after acquired.  One  of  tbe  members  ot  the 
firm  purchased,  without  the  others* -con- 
sent, and  took  conveyances  of,  mining 
land  in  the  name  of  the  firm,  and  gave 
the  bills  of  the  firm  therefor.  In  an  action 
by  the  payee  ot  tbe  bills  against  tbe  firm, 
a  defense  was  made  by  the  other  part- 
ners that  the  purchase  was  without  their 
consent  or  ratification,  and  in  the  plea 
they  renounced  all  claim  to  the  lands  pur- 
chased. The  court  held  that  tbe  firm  was 
not  liable  on  the  bills,  saying  that  tbe 
power  of  one  partner  to  bind  bis  copart- 
ners rests  alone  on  tbe  usage  of  mer- 
chants, and  does  not  amount  to  a  rule  of 
law  In  any  other  than  commercial  part- 
nerships. In  non-commercial  partner- 
ships, one  who  seeks  to  bold  the  firm 
bound  upon  a  contract  made  by  a  single 
member  must  be  able  to  show,  either  ex- 
press authority,  or  that  such  Is  the  cus- 
tomary usage  of  the  particular  branch 
of  business  In  which  the  firm  Is  engaged, 
or  such  facts  as  will  warrant  the  conclu- 
sion that  the  partner  bad  been  invested 
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by  bis  copartners  with  the  reqalsite  au- 
thority. 

In  Hedley  v.  Bralnbridge,  3  «J.  B.  816, 
the  delendants  were  attorneys  In  partner- 
Mhip,  and  one  of  the  partnere  gave  a  note 
In  the  name  ot  the  firm  to  the  plaintiffs 
tor  the  balance  ot  advancements  made  to 
one  partner  who  waj3  acting  in  behalf  ot 
the  firm.  The  advances  were  to  be  laid 
ODt  on  mortgage  by  the  firm.  Lord  Den- 
man,  0.  J.,  in  giving  the  opinion,  said: 
'"No  doubt  a  debt  was  due  from  the  firm ; 
but  It  does  not  follow  that  one  partner 
had  authority  to  give  a  promissory  note 
for  that  debt.  Partners  in  trade  have  au- 
thority, as  regards  third  persons,  to  bind 
the  firm  by  bills  ot  exchange,  tor  it  is  the 
usual  conrse  of  mercantile  transax^tlons 
BO  to  do;  and  this  authority  Is  by  the 
custom  and  law  of  merchants,  which  is 
part  of  tbeceneral  law  ot  the  land.  Bnt 
the  same  reason  aoes  not  apply  to  other 
partnerships.  There  is  no  custom  or  us- 
age that  attorneys  should  be  parties  to 
negotiable  instruments,  nor  is  it  necessary 
for  the  purposes  of  their  business.  •  »  • 
Upon  the  whole,  we  think  that  the  Im- 
plied authority  is  confined  to  partners  in 
trade. " 

In  Dickinson  v.  Valpy,  10  Bam.  &  C. 
128,  the  plaintiff  was  an  Indorsee  tot*  value 
of  a  bill  ot  exchange  drawn  and  accepted 
In  the  name  of  a  mining  partnership  by 
order  ot  its  regular  directors.  It  was 
held  incumbent  on  the  plaintiff  to  prove 
that  the  directors  bad  authority  to  bind 
the  company,  and  that  it  was  necessary, 
for  the  purpose  of  carrying  on  the  busi- 
ness ot  the  company,  or  usual  tor  other 
ifimUar  mining  companies,  to  draw  or  ac- 
cept bills,  ot  exchange.  Opinions  were 
given  by  Lord  Tenterdbn,  C.  J.,  and 
Judges  Bavlet,  LiTrLEDALE,  and  Paeke, 
and  the  same  distinction  was  made  as  in 
other  cases  between  trading  and  non- 
trading  partnershipB.  See,  also,  Qreen- 
slade  V.  Dower,  7  Barn.  &  C.  685. 

In  Levy  v.  Pyne,  tried  before  Baron  Ai.- 
DERBON,  1  Car.  &  M.  453,  it  was  held  that, 
"if  a  bill  of  exchange  or  promissory  note 
be  drawn,  accepted,-  or  indorsed  by  one 
of  two  persons  who  are  partners  in  a  bus- 
iness which  is  not  a  trade,  (e.  g,,  as  at- 
torneys,) in  the  name  ot  the  firm,  •  •  • 
the  plaintiff  must  give  evidence  of  the  au- 
thority of  the  other  partner  to  draw,  ac- 
cept, or  indorse  in  the  name  ot  the  firm ; 
but.  in  the  case  of  a  commercial  firm,  this 
Is  not  necessary,  as  there  is  a  general  au- 
thority." Bee,  also,  Rickards  v.  Bennett, 
1  Bam.  &  C.  :!23;  Garland  v.  Jacomb, 
L.  K.  8  Exch.  218. 

In  Smith  v.  Sloan,  87  Wis.  285,  the  court, 
by  Lyon,  J.,  after  an  able  and  exhaustive 
review  of  the  authorities,  adopted  the 
following  proposition  as  fully  sustained : 
"  We  gather  from  all  the  authorities  that 
the  distinction  between  a  trading  and 
non-trading  partnership,  in  respect  to  the 
power  ot  a  partner  to  bind  bis  copartner 
by  negotiable  instruments,  is  not  limited 
to  a  mere  presumption  ot  such  authority 
in  one  case,  and  the  absence  ot  such  pre- 
sumption in  the  other,  as  the  learned 
counsel  tor  the  plaintiff  argued ;  but  we 
think,  and  must  so  hold,  that  one  part- 
ner in  a  non-trading  partnership  cannot 


bind  bis  copartner  by  bill  or  note,  drawn, 
accepted,  or  indorsed  by  him  in  the  name 
ot  the  firm,  not  even  tor  a  debt  which  the 
firm  owes,  unless  be  have  express  au- 
thority therefor  from  his  copartner,  or 
unless  the  giving  ot  such  Instruments  is 
necessary  to  the  carrying  on  of  the  firm 
business,  or  is  usual  in  similar  partner- 
ships; and  the  burden  Is  upon  the  holder 
ot  the  note,  who  sues  upon  It,  to  prove 
such  authority,  necessity,  or  usage." 

In  Ulery  v.  Glnrich,  57  III,  531,  the  part- 
nership was  tor  farming  purposes,  and 
the  note  in  suit  was  given  by  one  in  the 
name  ot  the  firm  tor  money  borrowed.  It 
was  held  to  be  a  non-trading  firm ;  and 
the  same  principles  were  adopted  in  the 
cases  previously  cited.  In  Hunt  v.  Gha- 
pln,  6  LanB.139,  it  was  held,  Millrk,  P.  J., 
KlvInK  the  opinion,  that  the  rule  which 
authorizes  one  member  ot  a  copartner- 
ship to  bind  the  firm  Is  only  applicable  to 
business  of  a  trading  nature,  and  has  no 
application  to  partnerships  for  agricult- 
ural purposes,  or  others  of  a  similar  char- 
acter. See.  also,  Klmbro  v.  Bullitt,  22 
How.  256';  Graves  v.  Kellenberger,  51  Ind. 
66:  Bank  v.  Snyder,  10  Mo.  App.  211. 

In  Chalmers'  Digest  c^  the  Law  of  Bills  of 
Exchange,  Promissory  Notes,  and  Cheques, 
(2d  Ed.  pp.  68,  69,)  the  following  proposi- 
tions are  laid  down  as  well-settled  rules: 
"Art.  77.  A  partner  in  a  trading  firm  has 
prima  facie  authority  to  bind  the  firm  by 
drawing,  indorsing,  or  accepting  bills  in 
the  firm  name  tor  partnership  purposes; 
and,  it  the  bill  get  Into  the  hands  of  a 
bolder  for  value  without  notice,  the  pre- 
sumpldon  of  authority  becomes  absolute, 
and  it  is  immaterial  whether  it  were  given 
for  partnership  purposes  or  not.  Art. 
78.  A  partner  in  a  non-trading  partner- 
ship has  prima  facie  no  authority  to  ren- 
der his  copartners  liable  by  signing  bills 
in  the  partnership  name.  The  holder  must 
show  authority,  actual  or  ostensible. " 

Many  more  authorities  equally  pertinent 
might  be  cited,  but  these  will  suflSce  to 
show  that  the  distinction  relied  upon  is 
strongly  supported  both  in  England  and 
in  the  United  States.  While  we  feel  con- 
strained to  adopt  the  distinction  between 
the  two  classes  of  partnership  so  tar  as 
the  presumption  ot  authority  or  the  want 
ot  it  ts  concerned,  we  do  not  deem  it 
necessary  for  the  purposes  ot  this  case,  or 
even  quite  reasonable,  to  carry  itd  applica- 
tion BO  far  as  to  deny  absolutely,  as  some 
of  the  cases  do,  the  right  to  recover  on  a 
note  given  by  a  non-trading  firm  tor 
money  borrowed  tor  the  firm  and  appro*- 
prtated  to  Its  use,  or  on  a  note  given  in 
payment  ot  its  debts.  Some  authorities 
Ignore  the  test  of  liability  referred  to,  but 
adopt  another,  which  le  equivalent  In  re- 
sult. Chancellor  Kent,  In  his  chapter  on 
partnerships  in  the  third  volume  of  his 
Commentaries.  (7th  Ed.  p.  44,)  omits  the 
use  ot  the  terms  "  trading " and  "non-trad- 
ing,** and  makes  the  distinction  between 
partnerships,  in  respect  to  the  power  of 
one  partner  to  bind  the  firm,  depend  on 
the  single  test  ot  the  usual  scope  of  the 
business,  in  connection  with  the  subject- 
matter  ot  the  contract.  This  rule  was 
adopted  in  Croathwalt  v.  Boss,  1  Humph. 
S3,  where  It  was  held  that  one  partner  in 
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the  practice  ot  mediclot:  could  not  bind  the 
firm  by  drawing  a  bill  or  note  on  which 
to  raise  money,  because  it  was  not  with- 
in the  scope  ol  the  partnership  basiness. 
Though  under  a  different  name,  the  raal 
distinction  here  talien  is  between  partners 
in  trade  and  partners  in  an  occupation. 
Afterwards  the  same  court,  in  the  case  of 
Pooley  V.  Whltmore,  10  Heiaic.  629,  In  a 
most  able  and  elaborate  opinion,  held 
that  the  liability  of  a  partnership  Arm  of 
the  non-trading  class  to  a  bona  Ode  hold- 
er of  negotiable  paper  without  notice, 
upon  a  note  Indorsed  iu  its  name  by  a 
member  lor  his  own  benefit,  would  de- 
pend upon  the  nature  of  the  bnaiuess,  the 
usage  of  trade,  and  the  course  of  dealing 
of  the  particular  firm.  It  was  also  held 
that,  where  the  nature  of  the  partnership 
In  Bucb  that  it  may  or  may  not  be  proper 
to  deal  in  negotiable  instxumenta,  (as  in 
that  case,  .which  was  a  pobliahing  com- 
pany,) It  was  error  In  the  circuit  Judge  to 
charge,  without  qualification,  that  the 
firm  was  liable  if  the  holder  received  the 
note  before  maturity,  in  the  due  course  of 
trade,  and  without  notice.  We  thinl(  the 
same  principle,  under  the  circumstances 
of  the  case  at  bar,  made  it  error  iu  the 
court  below  to  hold  the  firm  Uablo.  This 
court  hitherto  has  had  no  occasion  to 
give  prominence  to  the  distinction  under 
discuasion.  The  nature  of  the  partner- 
ship buainesa  haa,  however,  been  made  a 
ground  for  a  presumption  and  a  teat  of 
liability.  In  Walcott  v.  Canfleld,  3  Conn. 
194,  the  defendants  were  partnerH  iu  run- 
ning a  line  of  stages  from  Hartford  to  Al- 
bany and  back.  Une  of  the  partners  by 
an  advertieement  promised  to  transport 
passengers  and  leave  them  at  Albany  in  a 
specified  time,  upon  which  agreement  the 
suit  was  based.  The  advertisement,  i>e> 
ing  the  act  of  one  partner,  waa  held  not 
even  admissible  in  evidence  against  the 
firm,  without  previously  eatablishing  the 
authority  of  that  one  to  bind  the  others. 
HosuEB,  C.  J.,  in  delivering  the  opinion, 
on  page  19S,  said:  "A  copartnership 
formed  to  transport  passengers  and  their 
baggage  in  a  stage  does  not  authorise 
one  of  the  partners  to  bind  the  firm  by  an 
agreement  that  be  will  convey  a  person  a 
certain  distance  within  a  specified  time. 
Unleaa  be  had  aperial  authority,  he  could 
only  obligate  himself  by  a  contract  not 
within  the  seope  of  the  connection,  and 
not  bis  partners,  who  had  never  expressly 
or  impliedly  assented. "  The  aub)ect-mat> 
ter  of  the  contract  was  different  from  the 
case  at  bar,  but  it  seems  even  moi-e closely 
connected  with  the  scope  of  the  business 
than  the  giving  of  the  note  in  suit. 

Many  authorities  lay  down  the  unqual- 
ified proposition,  as  it  it.  was  applicable  to 
all  partnersfaipa,  that  if  one  partner  raises 
money  on  a  negotiable  bill  or  note  signed 
or  indorsed  in  the  name  of  the  firm,  and 
which  comes  Into  the  hands  of  a  bona 
0de  purchaser,  the  pai'tnership  Is  bound, 
although  it  was  in  fact  for  the  indivldnal 
use  of  the  acting  partner.  The  doctrine 
is  so  stated  in  substance  by  this  court  in 
Insurance  Co.  v.  Bennett,  5  Conn.  574.  The 
case  shows  that  the  partnership  was  a 
commercial. one-  We  do  not  say,  howev- 
er, that  public  convenience  does  not  de- 


mand the  same  rule  in  the  case  of  non- 
commercial partnerships,  where  the  hold- 
er was  not  advised  ot  the  nature  of  the 
partnership  and  its  course  of  dealing,  or 
of  other  circumstances  to  put  him  on  in- 
quiry, and  where  the  circumstances  would 
justify  the  belief  that  he  was  dealing  with 
the  partnership.  We  may  well  leave  this 
for  future  conalderation,  for,  upon  the 
facts  found,  we  think  the  plaintiff's  right 
was  impaired  by  reason  of  what  he  knew 
in  connection  with  the  circumstances.  We 
do  not  forget  that  the  court  below,  in 
terms,  found  that  the  plaintiff  purchased 
the  note  iu  good  faith  without  notice  of 
any  defect.  This,  of  course,  means  simply 
that  there  was  no  actual  bad  faith  and  no 
actual  notice,  and,  as  matter  ot  fact,  it  Is 
final;  but  attheaame  timethecourt  found 
special  facta  aa  to  the  plaintiff's  knowl- 
edge and  action  which-we  must  also  con- 
sider, and, if  we  find  constructive  notice  or 
constructive  fraud,  the  law  must  prevail. 
The  plaintiff,  as  holder,  must  stand  af- 
fected by  the  nature  of  the  partnership,  of 
which  he  was  fully  ad viaed.  He  purchased 
the  note  in  the  face,  of  the  presumption 
that  it  was  unauthorized.  To  show  the 
general  nature  of  the  facts  which  courts 
have  held  to  be  constructive  notice,  we 
cite  a  tew  cases.  In  Livingaton  v.  Roose- 
velt, 4  Johns.  278,  A.  and  B.  formed  a  co- 
partnership under  the  style  ot  A.  &  Co.,  in 
the  business  of  sugar  refining,  and  so  ad- 
vertised in  the  newspapers.  B.  afterwards, 
without  the  knowledge  of  A.,  bought  a 
quantity  ot  brandy,  for  which  he  gave  a 
note  indoraed  by  him  with  the  name  of 
the  firm.  The  plain tift,  who  waa  an  in- 
dorsee of  the  note,  took  the  newspapers  in 
which  the  firm's  business  was  advertised. 
Kent,  C.  J.,  after  commenting  on  certain 
facts  tending  to  show  that  the  plaintiff 
knew  that  the  purchaseot  the  brandy  was 
notapartnerehipconcern, proceeded  tolay 
down  these  principles:  "But  If  the  plain- 
tiff did  not  in  fact  know  that  the  purchase 
was  made  by  C.  J.  Rooaevelt  on  his  own 
account,  and  acted  under  the  mistaken  im- 
pression that  It  waa  a  partnerehip  pur- 
chaae,  still  the  firm  were  not  bound  by  the 
indorsement,  because  the  facts  disclosed 
amounted  to  constructive  notice  or  nu- 
tlcB  in  law.  •  •  •  When  a  person  deals 
with  one  of  the  partners  in  a  matter  not 
within  the  scope  of  the  partnerehip,  the 
Intendment  of  the  law  will  be  that  he  deals 
with  him  on  his  private  account,  notwith- 
standing the  partner  may  give  the  part- 
nership name,  unless  there  be  circumstao- 
cesto  destroy  that  presumption.  'If.'says 
Lord  Eldon,  (Ez  parte  Bonbonns,  8  Ves. 
644,)  'under  the  circumstances  the  person 
taking  the  paper  can  be  considered  as  be- 
ing advertised  that  it  waa  notintended  to 
be  a  partnership  proceeding,  the  partner- 
ship is  not  bound.'  Public  notice  of  the 
object  of  a  copartnership,  the  declared  and 
habitual  business  carried  on,  the  store,  the 
counting-house,  the  sign,  etc.,  are  the  us- 
ual and  regular  iodtotft  by  which  the  na1>- 
ure  and  extent  of  a  partoersbip  are  to  be 
ascertained.  When  the  business  ot  a  part- 
nership is  thus  defined  and  publicly  de- 
clared, and  the  company  do  not  depart 
from  that  particular  business,  nor  appear 
to  the  world  in  any  other  light  than  Hm 
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one  tbna  exhibited,  one  of  the  partners 
cannot  make  a  valid  partnemblp  engage- 
ment on  any  other  than  a  partnership  ac- 
count. •  •  •  When  the  public  hare  the 
usual  meansotknowIedKosiven  them, and 
no  means  have  been  suffered  by  the  part- 
nership to  mislead  them,  every  man  is 
presumed  to  know  the  extent  ot  the  part- 
nership with  whose  members  he  deals. " 
In  1  Collyw  on  Partnership,  (page  650)  it 
la  said  that  "a  note  given  oy  one  partner 
in  the  partnership  name,  within  the  scope 
of  the  partnersnip,  is  binding  upon  the 
firm,  but  the  payee  is  bound  to  know 
whether  it  is  within  the  scope  ot  his  ap- 
parent authority,  and,  if  it  is  in  excess 
thereof,  the  firm  is  not  responsible. "  In 
Cocke  V.  Bank,  3  Ala.  175.  the.  note  in  suit 
was  signed  in  the  partnership  name  of  J. 
F.  &  W.  Cocke,  who  were  partners  in  keep> 
log  a  tavern.  It  was  executed  by  J.  F. 
Cocke,  and  payable  to  Lea  &  Langdon  for 
their  accommodation,  without  the  knowl- 
edge of  tbeother  partner,  Woodson  Cocke. 
No  actual  knowledge  of  the  circumstances 
was  shown  on  the  part  of  the  bank,  which 
sued  an  indorsee:  but  it  was  assumed  to 
have  been  the  duty  of  the  bank  to  make  in- 
quiry. GoLDTBWAiTio,  J.,  in  delivering  the 
opinion,  said,  (pa^  180:)  "The  law  pr»> 
Bumes  that  the  bank,  if  it  inquired  at  all 
into  the  partnership  of  the  defendants, 
innst  have  received  information  that  they 
were  not  partners  In  a  metcantile  trade, 
but  only  in  the  business  of  tavem-keeplng. 
This  nscertalued,  it  took  the  note  at  its 
peril,  and  must  have  relied  on  the  faith  of 
theindorsers."  It  was  held  that  Wood- 
son Cocke,  the  partner  who  had  no  knowl- 
edge of  the  transaction,  was  not  liable. 

In  the  case  at  bar  the  plaintiff  bad  full 
and  actual  knowledge  of  the  nature  of  the 
partnership,  and  the  law  attributed  to 
him  knowledge,  also,  that  one  partner 
could  not  bind  the  other  by  bill  or  note 
without  authority,  and  knowing,  as  he 
did,  that  the  note  had  been  written  and 
signed  by  McCarthy,  who  was  irresponsi- 
ble, and  that,  if  he  purchased  it,  it  would 
be  upon  the  credit  of  Cole  alone,  and  hav- 
ing also  actnal  knowledge  of  a  course  of 
dealing  which  avoided  McCarthy  and 
pointed  to  Cole  alone  as  the  financial  rep- 
resentative of  the  firm,  it  seems  to  us  the 
plaintiff  took  the  note  at  his  peril.  It 
was  very  strange  for  the  plaintiff  to  In- 
quire of  the  one  who  had  used  the  Arm 
name  if  it  was  the  note  of  the  firm,  and 
omit  entirely,  when  he  had  ample  and  easy 
opportunity,  to  inquire  of  the  other  part- 
ner, on  whose  sole  credit  he  depended ;  but 
the  court  has  found  that  the  failure  to  in- 
quire of  Cole  was  not  owing  to  a  belief 
that  the  Inquiry  would  result  in  finding 
the  note  invalid,  and  this  we  must  accept 
as  true.  Ordinarily  such  a  finding  would 
save  the  rights  of  a  holder  in  good  faith 
of  negotiable  paper,  but  the  great  difBcul. 
ty  in  tlie  present  case  is  that  the  note  was 
purchased  with  constructive  notice  that 
it  was  not  within  the  apparent  scope  of 
the  partnership  business,  and  prima  facie 
was  not  the  note  of  the  firm ;  and  the  act- 
nal course  of  business,  so  far  as  it  was 
known  to  the  plaintiff,  tended  to  Increase 
rather  than  allay  the  suspicion  of  a  want 
of  authority. 


But  the  plaintilf  contends  that  the  Judg- 
ment In  Ills  favor  cannot  t>e  disturtied  be- 
cause the  burden  of  proof  was  on  the  de- 
fendant. Un  this  general  subject  of  the 
burden  ot  proof,  most  ot  the  authorities 
cited  in  another  eounectiou  to  show  the 
distinction  between  the  two  classes  of 
partnerships,  and  many  others  that  we 
might  cite,  assert  most  positively  that  in 
the  case  of  non-commercial  partnerships 
the  burden  is  on  the  holder  of  the  note. 
But  we  concede  that  many  cases  can  l>e 
found  whieb  in  terms  would  seem  to  place 
the  burden  on  the  defendant.  In  some  of 
these  oases  the  partnerships  were  in  fact 
cummerclal,  as  ia  the  case  of  Fal<>r  v.  Jor- 
dan, 44  Miss.  283.  In  Doty  v.  Bates,  11 
Johns.  544,  Pl,att,  J.,  giving  the  opinion, 
said:  "The  partnership  being  admitted, 
the  presumption  of  law  Is  that  a  note 
made  by  one  partner  in  the  name  of  the 
firm  was  given  In  the  regular  course  of 
partnership  dealings,  until  the  contrary  is 
shown  on  the  part  of' the  defendants." 
The  case  is  so  brief  in  tlie  report  that  we 
cannot  see  clearly  what  was  involved,  in 
the  admission  of  the  partnership  which 
fumiabed  the  basis  for  the  presumption. 
It  incidentally  appears  in  the  description 
of  the  firm  that  its  business  was  tanning, 
currying,  and  shoetmaking.  This,  doubt- 
less, involved  the  buying  of-  hides,  bark, 
and  materials  for  tanning,  and  the  sale  of 
leather  and  shoes.  The  basis  of  the  pre- 
sumption was  doubtless  the  apparent 
scope  of  the  business.  In  Holmes  y.  Por- 
ter, 30  Me.  167,  the  head-note  omits  an  im- 
portant qualification.  The  proposition 
laid  dowa  by  the  court  is  that,  "  whenitbe 
contract  Is  made  in  the  name  of  the  firm, 
it  will  prima,  facie  bind  the  firm,  unless  it 
is  ultra  the  business  of  the  firm."  The 
head-note  omits  the  last  clause.  The  case 
of  Carrier  v.  Cameron,  31  Micb.373,  was  re- 
lied upon  by  the  plaintlH  to  show  that  tlie 
burden  was  on  the  defendant.  In  terms 
it  so  holds,  but  a  brief  analysis  will  show 
that  It  is  not  inconsistent  with  our  posi- 
tion in  this  case,  and  will  saggest  a  mode 
of  reconciling' many  apparently  conflicting 
cases.  There  was  nothing  at  all  in  the 
case  to  show  the  nature  ot  the  partner- 
ship, and  the  plaintlR's  knowledge  of  it. 
Gkavks,  G.  J.,  in  giving  the  opinion,  stat- 
ed the  question  as  follows :  "  Was  the  . 
plaintiff  below  required,  in  order  to  make 
out  a  prima  facie  case,  to  show  in  the 
outset  that  Carrier  had  express  authority 
to  make  notes  generally,  or  else  to  show 
either  that  the  copartnership  was  one  of 
the  claes  in  respect  to  which  such  author- 
ity is  prei)umedi  or  that  its  course  of  bu^i. 
nesR  had  been  such  as  to  imply  authority^ 
or  that  the  signing  by  Carrier  had  been 
approved' or  ratified  ?  "  The  question  was 
answered  in  the  negative,  upon  ths  au- 
thority of  LIttell  V.  Fitch,  11  Mich.  525.  It 
is  t<i  be  noticed  that  the  question  was 
Simply  as  to  the  burden  ai.  proof  after  the 
fact  of  partnership  was  admitted,  and  be- 
fore the  nature  or  class  of  the  partnership 
appeared.  That  being  the  position  of 
the  case,  the  court  well  remarked  that  "it 
was.  not  needful  for  the  plaintiff,  by  any 
positive. averment  or  positive  proof,  to 
negative  a  defense  which,  in  virtue. uf  a 
general  presumptioo,  would  be  inteoded 


Digitized  by 


Google 


686 


ATLAKTIO  BBFOBTEB^Yoi,.  22. 


(Conn. 


not  to  exist.  Be  could  not  be  required  to 
go  into  particular  proof  on  sncb  a  point 
until  some  proof  should  appear  in  contra- 
rentlon  of  the  presumption."  In  this 
statement  of  the  law  we  fully  concur,  but 
it  Is  not  applicable  to  tbe  facta  in  the  ca«e 
at  bar,  becanse  tbe  controllliiK  fact  in  the 
proposition  is  wanting.  Proof  in  contra- 
vention of  tbe  presumption,  wbicb  at  the 
outset  was  in  favor  of  the  plaintiff,  had 
appeared,  and  had  resulted  in  the  flnding 
of  tbe  opposing  facta ;  and  it  is  significant 
that  all  the  tactswblcb  theaboveqnestion 
Impliedly  concedes  to  be  sufflcient  to  over- 
come the  presumption  referred  to  are  dis- 
tinctly found,  namely,  that  there  was  no 
express  authority  to  make  notes  generally 
or  to  give  this  note;  that  tbe  partnership 
was  of  tbe  non-trading  class,  in  respect  to 
which  no  authorit.r  can  be  Implied;  that 
tbere  was  no  course  of  business  that  could 
imply  authority;  and  that  the  giving  of 
this  note  had  never  been  ratified  or  ap- 
proved by  Cole.  Whatever  presumption, 
therefore,  there  might  have  been  in  favor 
of  the  plaintiff  at  the  outset  had  been  fully 
overcome,  and,  it  there  exists  any  further 
fact  from  wbicb  an  authority  might  be  im- 
plied, tbe  plaintiff  must  show  it,  or  lose 
bis  case. 

It  is  manifest  that  in  the  Michigan  case, 
as,  indeed,  in  ail  the  cases  treating  of  tbe 
burden  of  proof  in  suits  on  notes  alleged 
to  have  been  executed  by  partnerships,  an 
liiegitimate  use  has  been  made  of  tbe  term 
"burden  of  proof."  Properly,  it  Is  applied 
only  to  a  party  af&rmlng  some  fact  essen- 
tial to  the  support  of  Itiscase.  Thus  used, 
It  never  shifts  from  side  to  side  during  the 
trial.  Loosely  used,  as  in  tbe  caseH  re- 
ferred to,  it  is  confounded  with  the  weight 
of  evidence,  a  very  different  thing,  which 
often  shifts  from  one  side  to  the  other  as 
facts  and  presumptions  appear  and  are 
overcome;  and,  in  this  indiscriminate  use 
of  the  term  "bordenof  proof, "much  of  the 
apparent  conflict  in  tbe  cases  has  its  ori- 
gin. For,  after  all,  the  test  of  the  burden 
of  proof  is  very,  simple,  and  so  is  tbe  ques- 
tion or  the  weight  of  evidence,  and  there 
is  no  contrariety  in  the  principle  adopted 
by  tbe  nutboritles.  In  the  light  of  princi- 
ple, we  think  itmaybe  demonstrated  that 
tbe  position  of  the  plaintiff  Is  untenable. 
A  partnership  has  been  sued  on  a  note  ex- 
ecuted in  its  name.  Upon  the  trial  tbe 
note  is  produced  by  the  plalntiR,  and  the 
first  question  Is.  was  it  tbe  note  of  the 
firm?  The  plaintiff  takes  tbe  affirmative 
of  this  issue,  because,  if  no  evidence  is  of- 
fered on  either  side,  he  must  fail.  He  has 
then  the  burden  of  proof,  and  it  remains 
on  bim,  and  does  not  pass  at  all  to  the  de- 
fendant. Kut  suppose  now  It  is  shown  or 
admitted  that  the  partnership  alleged  ex- 
ists, and  that  one  of  the  firm  executed  and 
delivered  the  note  in  its  name.  By  virtue 
of  the  general  presumption  that  authority 
was  given  by  tbe  partnership,  the  plain- 
tiff is  entitled  to  recover,  if  nothing  further 
appears,  because  the  weight  of  evidence  is 
on  bis  side.  Bat  suppose  the  defendants 
take  their  turn,  and  prove  tbe  identical 
facts  here  found, — that  there  was  no  au- 
thority, general  or  special,  given ;  no  rati- 
fication of  the  act;  no  course  of  dealing  to 
imoly  authority;  and,    furtbermore,    that 


the  partnership  was  of  a  class  from  whicb 
no  authority  can  be  implied.  Is  the  plain- 
tiff now  entitled  to  a  verdict?  Has  be 
proved  that  the  note  was  tbe  note  of  the 
firm  ?  Surely  not.  What,  then,  is  left  on 
which  to  rest  bla  ease?  The  preponder- 
ance of  evidence  is  nut  with  him.  The 
burden  upon  him  to  show  that  it  was  a 
partnership  note  has  not  now  been  met. 
But  it  is  said  that  tbere  is  a  realm  of  in- 
quirynottouched  by  either  party;  that  is, 
that  it  was  not  shown  whether  or  not  tbe 
partnership  had  the  benefit  of  the  consid- 
eration of  tbe  note.  If  such  a  fact  ap- 
peared, weconcede.for  the  purposes  of  this 
case,  that  it  would  tend  to  show  that  the 
note  was  the  note  of  the  firm.  But  if  any 
authority  could  not  be  implied  as  the  case 
stood  l>efore,  can  it  now  be  implied?  The 
case  stands  precisely  as  before.  There 
can  be  no  change  in  the  weight  of  the  evi- 
dence, because  nothing  has  been  added; 
and  the  claim  of  the  plaintiff  would  seem 
to  be  reduced  to  tbe  absurdity  that  be  is 
to  have  the  same  benefit  from  an  un- 
proved fact  as  from  one  proved.  There 
was  error  In  the  judgment  complained  of, 
and,  as  against  the  defendant  Cole,  it  is 
reversed,  and  a  new  trial  ordered.  The 
other  judges  concurred,  except  Gbangbs, 
J.,  who  dissented. 


(6S  Conn.  76) 
State  ex  rel.  Coooan  v.  Barboub.i 

iSxtvreme  Court  of  Errors  of  Connecticut.    Juno 

8,  1885.) 

pKOSBcninfo  Attorsbt  — Appointment  by  Cok- 

MON  COCNOII.. 

Under  the  charter  of  the  city  of  Hartford, 
providing  that  the  common  council  should  appoint 
a  prosecuting  attorney,  but  giving  no  direction 
as  to  the  mode  of  appointment,  the  council  met,, 
and  a  member  moved  that  the  convention  pro- 
ceed to  ballot  for  a  prosecuting  attorney,  which 
motion  prevailed.  A  ballot  was  talceu,  iftving 
relator  a  majority  of  votes.  The  result  having 
been  announced,  another  member  offered  a  reso- 
lution declaring  relator  elected,  which  was  lost. 
Two  resolutions  were  then  offered  and  passed, 
one  declaring  the  ballot  for  relator  null  and  void 
by  reason  of  errors  in  the  same,  and  the  other 
declaring  defendant  elected  to  the  office.  Held, 
that  relator  was  elected  when  the  result  of  the 
first  ballot  was  announced,  there  being  no  error 
therein,  and  the  convention  had  no  power  after- 
wards to  deprive  him  of  the  office.  Fabk,  C.  J., 
dissenting. 

Appeal  from  superior  court,  Hartford 
countv. 

C.  E.  Perklna  and  C.  J.  Cole,  lor  sppelr 
lant.  W.  Hamerslejr,  State  Atty.,  and  W. 
C.  Case,  for  appellee. 

Cabpentbr,  J.  The  charter  of  the  city 
of  Hartford  provides  that  tbe  common 
council.  In  joint  convention,  shall  appoint 
a  prosecuting  attorney,  but  gives  no  di- 
rection as  to  tbe  mode  of  appointment. 
The  convention,- therefore,  is  at  lioerty 
to  proceed  as  it  pleases,  by  ballot,  by 
resolution,  by  tbe  adoption  of  a  verbal 
motion,  or  in  any  other  manner.  In  thib 
case  a  member  moved  that  tbe  convention 
proceed  to  ballot  for  a  prosecuting  attor- 


>  This  case,  filed  June  8,  1886,  is  now  published 
by  request,  with  others,  in  order  that  tbe  At- 
lantic Reporter  may  cover  all  cases  in  volume  53, 
Connecticut  Reports. 
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ney,  and  the  motion  preyaHed.  Tbereap- 
on  a  ballot  waa  taken,  and  the  relator 
bad  a  clear  majority  of  all  tbe  voteu  cast, 
and  of  tbe  wbole  convention.  After  tbe 
resnlt  waa  announced  another  member  of 
the  convention  oOered  a  resolution  declar- 
ing the  relator  riccted.  That  reaolutlon, 
on  ayea  and  nay  vote,  'waa  loat.  Two  rea- 
olutionB  were  then  offered,— the  first  de- 
claring tbe  ballot  Just  taken  null  and  of  no 
effect  by  reason  of  errors  in  the  same,  and 
tbe  other  declaring  that  Joseph  L.  Barbour 
"la  hereby  elected  and  appointed  prosecnt- 
Ing  attorney , "  etc.  These  reeolntiona  were 
passed.  The  question  is,  which  of  the 
two  candidates  waa  appointed?  The  an- 
perior  court  held  that  the  relator  waa  ap- 
pointed, and  tbe  ddeudant  appealed  to 
this  coort. 

It  will  be  observed  that  tb«  bnsineea  of 
tbe  convention  was  limited  to  making 
appointments.  For  all  tbe  purposes  of 
this  case,  we  may  assume  that  its  aole 
basinesB  was  to  appoint  a  prosecuting  at- 
torney, and  that  it  bad  no  other  powers 
or  duties.  It  had  bnt  one  thing  to  do, 
and,  when  that  was  done,  Ita  powers  were 
exhausted.  Onllke  ICKialative  bodies  con- 
vened for  purposes  of  ordinary  legisla- 
tion. It  had  no  power  to  enact  and  repeal, 
and  ita  power  to  reconsider  waa  very  lim- 
ited, being  confined  to  tbe  preliminary 
proceedings.  The  term  of  office  is  pre- 
acribed  by  the  charter.— "for  the  term  of 
one  year,  and  nntil  his  successor  is  chosen 
and  qualified."  Tbe  power  of  removal  is 
not  vested  in  tbe  convention.  It  follows 
that  when  tbe  appointment  was  once 
made  the  title  to  the  office  vested  In  the 
appointee,  and  It  was  not  in  the  power  of 
tbe  convention  to  take  it  from  blm. 

The  qnestion,  then,  is  reduced  to  this: 
Was  tbe  relator  appointed  by  the  ballot? 
In  behalf  of  the  defeadaot.  It  Is  contended 
that  be  was  not;  that  the  ballot  should 
be  regarded  as- ail. informal  one;  that  the 
convention,  as  apipears  by  its  subsequent 
action,  manifestly  contemplated  and  in- 
tended that  tbe  passage  of  a  resolution 
declaring  tbe  candidate  receiving  a  major- 
ity of  voten  elected  should  betbe  act  of  ap- 
pointment; and  that  .until  that  is  done, 
even  nntil  the  convention  baa  adjourned, 
theproceedlngaare in derj, and  it  cannot  be 
said  that  an  appointment  has  been  made. 
On  behalf  of  the  relator,  it  is  contended 
that  tbe  vote  of  the  convention  to  pro- 
ccMl  to  ballot  tor  a  prosecuting  attorney 
was  equivatoint  to,  and  must  be  regarded 
as,  a  vote  to  elect  or  appoint  a  prosecut- 
ing attorney  by  ballot,  but  when  the  re- 
sult was  announced  the  appointment  was 
complete,  nothing  more  being  required; 
that  the  relator  thereby  acquired  a  vested 
right  to  the  office;  and  that  It  was  not 
in  tbe  power  of  tbe  convention  by  its 
subsequent  proceedings  to  deprive  him 
of  it.  We  are  inclined  to  tblnk  that  the 
view  presented  by  the  counsel  for  the  relat- 
or is  tbe  better  one.  If  tbe  convention 
bad  adjourned  immediately  after  tb»  re- 
sult of  the  ballot  was  annoaaceu,  we 
think  It  must  be  conceded  that  Mr.Coogan 
would  have  been  legally  appointed.  The 
adjournment  would  baveindicated  that 
the  convention  regarded  its  duty  as  fully 
performed.    Bnt  the  convention  proceeded 


to  consider  and  vote  upon  resolutions 
declaring  the  respectlvecandldates elected; 
This  proceeding  may  be  accounted  for  on 
one  of  two  grounds:  First,  tbe  conven- 
tion may  not  have  regarded  a  resolution 
as  essential  to  an  appointment,  but  sim- 
ply as  a  more  formal  and  orderly  declara- 
tion of  the  result;  secondly,  that  the 
convention  considered  the  resolution  as 
necessary  to  an  appointment.  In  the  for- 
mer case,  it  Is  evident  that  the  resolution 
would  not  give  efficacy  to  the  ballot  nor 
add  to  its  force  and  effect;  in  the  latter. 
it  la  equally  apparent  that  the  views  of 
the  convention,  as  to  the  necessity  of  a 
resolution,  would  not  be  conclusive.  So 
that  the  question  remains,  notwithstand- 
ing the  subsequent  action,  was  the  result 
of  the  ballot  a  legal  election?  If  that 
was  ita  effect  without  tbe  subsequent  ac- 
tion, we  think  It  must  have  tbe  same  force 
with  It.  It  was  doubtless  competent  for 
the  convention  to  have  determined  in  ad- 
vance that  the  appointmmit  should  be 
made  by  the  passage  of  a  resolution,  that 
the  ballot  should  be  an  informal  one,  or 
that  It  should  be  a  method  of  selecting  a 
candidate  to  be  appointed  by  resolution. 
In  such  a  case,  there  would  have  been  no 
appointment  prior  to  the  passage  of 
tbe  resolution.  But  such  was  not  the  ac- 
tion of  the  convention.  Tbe  vote  was, 
not  to  take  an  Informal  ballot,  not  to 
select  by  ballot  a  person  to  be  appointed, 
bnt  to  ballot  tor  a  prosecuting  attorney. 
The  ballot,  we  tblnk,  was  understood 
and  intended  to  be  an  election,  and  an 
election  was  an  appointment.  We  Inter- 
pret the  vote  to  ballot  as  equivalent  to  a 
vote  to  elect  or  appoint  by  ballot,— as  a 
vote  determining  the  method  by  which  the 
appointment  should  be  made.  After  the 
passage  of  that  vote,  an  appointment  by 
any  other  method  would  not  have  been  in 
order,— would  not  have  been  according  to 
parliamentary  usage.  If  the  convention 
bad  omitted  tbe  ballot,  and  made  the  ap- 
pointment by  resolntlon  without  first  re- 
scinding the  vote  to  ballot,  it  might  per- 
haps have  been  a  legal  appointment,  on 
the  ground  that  there  v^-as  an  implied  re- 
scission, but  it  certainly  would  have  been 
irregular.  But  that  course  was  not  tak- 
en. After  voting  to  ballot,  a  balloit  was 
actually  taken,  which  resulted  in  an  elec- 
tion by  a  clear  majority.  Then,  without 
any  vote  changing  the  method,  the  con- 
vention proceeded  to  pass  a  resolution 
which  declared  another  man  elected  and 
appointed.  In  addition  to  the  Irregulari- 
ty ol  not  following  the  prescribed  method, 
they  departed  from  It  after  the  thing  to 
be  done  bad  been  done.  The  convention 
decided  to  appoint,  and  did  appoint,  by 
ballot,  and  then  appointed  another  man 
by  resolution. 

We  have  said  the  appointment  was 
made  when  the  result  of  the  ballot  was 
ascertained  and  declared.  Nothing  more 
was  required  of  tbe  convention.  Its  will 
^ad  been  expressed  In  a  parliamentary 
rfnd  legal  method,  had  been  duly  declared, 
and  bad  become  a  matter  of  record.  De- 
claring the  result  by  resolution  was  un- 
necessary. No  certificate  or  commission 
from  the  convention  or  its  officers  was  re- 
quired by  iaw.    Mr.  Coogan's  right  to  tbe 
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office  vested  at  once,  and  be  might,  with- 
out tnrthw  ceremony,  accept  and  qualify. 
We  do  not  wish  to  be  anderatood  as  deny- 
ing the  power  of  the  convention  to  cor- 
rect errors  and  to  nullify  the  e&ects  of 
fraud.  If  there  was  a  palpable  error  or 
fraud,  or  It  the  ballot  for  any  cauBe  was 
illegal,  the  convention  might  undoubted- 
ly treat  It  as  void,  and  proceed  to  another 
election.  If  we  were  to  look'ooly  to  the 
resolutions  whicb  passed,  we  might  as- 
sume that  there  was  an  error  In  the  bal- 
lot, and  BO  give  effect  to  the  resolution. 
But  the  pleadings  show  that  It  was  ad- 
mitted that  tliere  was  in  fa«t  no  error  or 
mistaiiie.  The  mere  declaration  that  there 
was  an  error  when  there  was  none,  and 
the  attempt  to  nallity  the  appointment  on 
that  ground,  cannot  be  vindicated. 

These  views  are  believed  to  be  in  har- 
mony with  the  beet  and  most  carefully 
considered  cases.  Appointments  to  office, 
by  whomsoever  made,  are  Intriustcally 
executive  acts.  It  bas  been  so  held  when 
the  appointment  was  made  by  a  court. 
Taylor  v.  Com.,  3  J.  J.  Marsh.  401.  Also 
whenmadebythecommon  council  of  a  city. 
Achley's  Case.  4  Abb.  Pr.  85.  And  when 
made  by  an  executive  ofHcer.  Marhury  v. 
Madison,  1  Cranch,  187.  When  the  ap- 
pointing officer  or  body  has  not  the  pow- 
er of  removal.  It  the  power  to  appoint  has 
been  once  exercised  it  is  irrevucable,  and 
the  appointee  will  hold  office  during  the 
term.  Marbury  v.  Madison,  Achley's 
Case,  supra;  State  v.  Chapman,  44  Conn. 
601;  Putnam  v.  Langley.  183  Mass.  204. 
An  appointment  is  complete  when  the  last 
act  required  of  the  appointing  power  has 
been  performed.  The  signing  of  a  com- 
mission by  the  president  of  the  United 
States,  when  the  appointment  was  made 
by  him,  and  the  law  required  acommis- 
Bion,  was  held  to  be  the  last  act.  Mar- 
bury  V.  Madison,  supra.  Also  a  writing 
signed  by  the  mayor  of  a  city  making  a 
nomination  to  be  confirmed  by  the  com- 
mon council,  under  the  erroneous  belief 
that  such  confirmation  was  necessary,  al- 
though It  was  not  required  by  law.  Peo- 
ple V.  Fitzsimmons,  68  N.  Y.  514.  In  the 
case  of  a  judicial  appointment,  a  declara- 
tion in  open  court,  when  tbe  law  does  not 
require  the  appointment  to  be  in  writing, 
has  been  held  to  be  final.  Hoke  v.  Field, 
10  Bush,  144.  In  Achley's  Case,  supra,  it 
was  held  that  the  appointment  was  made 
when  both  branches  of  the  common  coun- 
cil concurred  in  the  passage  of  a  resolu- 
tion, making  the  appointment.  So,  also, 
in  People  v.  Stowell,  9  Abb.  N.  C.  456.  In 
Conger  v.  Qilmer,  82  Cal.  75,  the  law  re- 
quired that  Justices  of  the  peace  appointed 
by  the  board  of  supervisors  should  receive 
a  commission  signed  by  the  officers  of  tbe 
board  and  sealed  with  its  seal.  Itwa» 
held  that  a  commissloii  so  signed  and 
sealed  was  the  only  evidence  of  an  ap- 
pointment. If,  however,  such  formal  act 
is  to  be  performed  by  some  other  than  the 
appointing  power,  it  constitutes  no  part 
of  tbe  appointment.  Marbury  v.  Madisuu, 
supra;  People  v.  Stowell,  supra.  Such 
formal  acts  in  sucb  cases  are  mere  minis- 
terial acts. 

The  case  of  Marbury  v.  Madison,  supra, 
is  worthy  of  a  more  extended  notice.    In 


that  case  nearly  all  the  Important  princi- 
ples involved  in  this  were  promulgated  by 
the  supreme  court  of  tbe  United  States  in 
an  elaborate  opinion  byChlet  Justice Mab- 
BflALL,  in  wiiicb  the  whole  subject  is  ex- 
haustively considered.  President  Adams, 
under  a  law  of  congress,  nominated  cer- 
tain persons  to  be  Justices  of  tbe  peace  in 
the  District  of  Columbia,  and  the  nomina- 
tions were  confirmed  by  the  senate.  The 
law  required  that  tbe  appointees  should 
bo  commissioned  by  the  president,  under 
the  great  seal  of  tbe  United  States.  The 
appointment  was  for  a  term  of  five  years. 
The  president  signed  the  commission,  and 
tbe  seal,  under  the  statute^  was  affixed  by 
the  secretary  of  state,  by  whom  alone  It 
could  be  afflxeu.  Tbe  commission,  how- 
ever, was  not  delivered.  The  persons  ap- 
pointed applied  to  the  supreme  court  for 
a  tnaodHBtus  to  compel  its  delivery.  On 
a  rule  to  show  cause,  the  court  held  that 
the  appointment  was  complete,  and  that 
the  persons  therein  named  were  legally 
entitled  to  the  office;  but  discharged  tbe 
rule,  on  theground  that  the  cause  was  not 
within  tbe  Jurisdiction  of  the  court.  The 
opinion  shows  that  in  some  cases  there  is 
a  distinction  between  the  acts  of  appoint- 
ing to  office  and  commissioning  the  per- 
son appointed'.  "It  follows,"  say  tbe 
court,  "from  the  existence  of  this  distinc- 
tion, that  if  an  appointment  was  to  tie 
evidenced  by  any  public  act  other  than 
the  commission,  the  performaribe  of  anch 
public  act  would  create  the  officer,  and,  if 
he  was  not  removable  at  tbe  will  of  tbe 
presiden  t,  would  either  give  him  a  right 
to  his  commission,  or  enable  him  to  per- 
form the  duties  without  it."  Again: 
"This  is  an  appointment  made  by  the 
president,,  by  and  with  the  advice  and 
consent  of  the  senate,  and  Is  evidenced  by 
no  act  but  the  commission  itself.  In  such 
a  case,  therefore,  the  commlssioi  and  tbe 
appointment  seem  Inseparable;  it  being 
almost  impossible  to  snow  au  appoint- 
ment otherwise  than  by  proving  the  exist- 
ence of  a  commission ;  still  the  commis- 
sion is  not  necessarily  th»  ai>pointment, 
though  conclusive  evidence  of  it. "  It  was 
then  held  that  the  appointment  was 
made  when  the  last  act  required  of  the 
president  was  performed.  On  this  point 
thecourt  sayst  "Should  the  commission, 
instead  of  being  evidence  of  an  appoint- 
ment, even  be  considered  as  constituting 
tbe  appointment  itself,  still  it  would  be 
made  wben  the  last  act  to  be  done  by  tbe 
president  was  performed,  or,  at  furthest, 
when  the  commission  was  complete.  The 
last  act  to  be  done  by  the  president  is  tbe 
signature  of  tbe  commission.  He  has 
thus  acted  on  the  advice  and  consent  of 
the  senate  to  his  own  nomination.  The 
time  for  deliberation  has  then  passed.  He 
has  decided.  His  Judgment,  on  tbe  ad- 
vice and  consent  of  the  senate,  concurring 
with  bis  nomination,  has  been  made,  and 
the  officer  is  appointed.  This  appoint- 
ment is  evidenced  by  an  open,  unequivocal 
act ;  and,  being  the  last  act  required  from 
the  person  making  it,  necessarily  excludes 
the  idea  of  its  being,  so  far  as  respects  the 
appointment,  an  Inchoate  end  Incomplete 
transaction.  Some  point  of  time  must  be 
taken  wben  the  power  of  the  executive 


Digitized  by 


Google 


Conn.) 


STATE  e.  BABBOUB. 


over  an  officer,  not  removable  at  his  will, 
innst  ceaBB.  Tiiat  point  of  time  muat  be 
when  the  constitutional  power  of  ap- 
pointment has  been  exerciaed.  And  this 
power  bae  been  exercised  when  tlie  last 
act  required  from  the  person  possessing 
the  power  has  been  performed. "  The  case 
then  holds  that  afSxing  the  seal  to  the 
commission  was  no  part  of  the  appoint- 
ment, nor  was  it  essential  to  Its  validity, 
It  being  a  mere  ministerial  duty,  to'  be 
performed  by  a  ministerial  officer,  and  not 
by  the  appointing  power.  "It  is  never  to 
be  affixed  till  the  commission  Is  signed, 
becatiHe  the  signature,  which  gives  force 
and  elTect  to  the  commission,  is  conclu- 
sive evidence  that  the  appointment  Is 
made."  It  is  then  held  that,  the  power 
havingbeen  exercised  and  the  appointment 
made,  the  president  could  not  unmake  it, 
(ind  appoint  another,  notwithstanding 
the  fact  that  the  commission  had  not 
l>een  delivered,  and  for  the  reason  that 
the  president  had  not  the  powerof  remov- 
al. On  this  point  the  court  say ;  "Where 
an  officer  is  removable  at  the  will  of  the 
executive,  the  circumstance  which  com- 
pletes his  appointment  is  of  no  concern,  be- 
cause the  act  Is  at  any  time  revocable; 
and  the  commission  may  be  arrestnd.  If 
Btlll  In  the  office.  But,  when  the  officer 
is  not  removable  at  the  will  of  the  execu- 
tive, the  appointment  is  not  revocable, 
and  cannot  be  annulled.  It  has  conferred 
legal  rights  which  cannot  be  resumed. 
The  discretion  of  the  executive  is  to  be 
exercised  until  the  appointment  has  been 
made.  But,  having  once  made  the  ap- 
pointment, his  power  over  the  office  is 
terminated  in  all  cases  where  by  law  the 
officer  is  not  removable  by  him." 

The  case  of  Conger  v.  Gilmer,  32  C61.  75, 
Is  cited  and  relied  on  by  the  defendant. 
In  that  case  it  was  decided  that  "the  ap- 
pointment to  office  by  the  board  of  super- 
visors is  not  complete  until  the  person  ap- 
pointed bas  received  a  certificate  of  his 
election  under  the  seal  of  the  board,  signed 
by  the  proper  officers  of  the  board.  An 
appointment  made  by  a  maJoHty  of  the 
board  may  be  revoked  at  any  time  before 
such  certificate  is  lasned,  and  another  per- 
son may  be  appointed.  In  the  vase  of  an 
election  to  office  by  the  people,  the  rule  is 
different,  and  the  Issuance  of  a  commission 
is  a  mere  ministerial  act."  A  statute  of 
California  i-equlred  that  the  person  ap- 
pointed should  receive  a  certificate  of  his 
appointment,  signed  by  the  officers  of  the 
appointing  body,  and  sealed  with  its  seal. 
The  court,  following  the  case  of  Marbiiry 
V.  Madison,  held  that  the  appointment 
was  not  complete  until  the  last  act  re- 
quired of  the  appointing  power  had  been 
performed ;  and  that  the  last  act  was  the 
Issuance  of  a  certlflcate  signed  and  sealed 
as  required  by  law.  A  United  States  stat- 
ute made  the  secretary  of  state  the  custo- 
dian of  the  great  seal,  and  made  it  his  duty 
to  affix  it  whenever  required.  When, 
therefore, it  was  affixed  to  commissions  is- 
sued by  the  president  to  complete  an  ap- 
pointment made  by  him.  It  constituted  no 
part  of  the  act  of  appointing,  but  was  a 
mere  ministerial  act,  attesting  the  verity 
o{  the  presidential  signature.  In  Conger 
T.  Gilmer  the  slgnlne  and  sealing  of  the 
v.22A.no.l8— 44 


certificate  were  acts  to  be  performed  by 
the  board,  the  appointing  power,  being 
performed  by  its  officers  and  by  Its  im- 
mediate direction,  and  were  properly  held 
to  be  an  essential  part  of  the  act  of  ap- 
pointment,— executive,  and  not  miniate- 
rial,  acts.  So  far  that  case  se^ms  to  be 
in  harmony  with  the  views  we  have  ex- 
pressed, and  is  an  authority  qnite  as  much 
in  favor  of  the  plaintlB  as  of  the  defend- 
ant ;  for  in  this  case  it  will  be  remembered 
that  no  seal,  no  certificate,  nor  any  act 
other  than  that  actually  performed,  is  re- 
quired from  the  appointing  power.  In 
that  case  it  will  be  observed  that  the  sec- 
ond appointment  was  made  some  days 
after  the  first,  and  at  a  subsequent  meet- 
ing. The  board  doubtless  bad  continuing 
luiisdlctlou  over  the  subject-matter.  But 
it  Is  not  contended  that,  when  the  law  re- 
quires a  convention  to  meet  on  a  given 
day  and  make  an  appointment,  the  con- 
vention may  meet  on  a  subsequent  day, 
and  revoke  an  appointment  made  at  the 
time  required.  The  case  of  Baker  v.  Cush- 
man,  127  Mass.  105,  another  case  cit«d  by 
the  defense,  was  this :  The  aldermen  and 
councilmen.Sl  in  number,  met  in  joint  con- 
vention to  appoint  a  city  clerk.  Baker 
received  17  votes,  but  there  were  32  votes- 
cast.  .  The  convention  declared  the  ballot 
void,  and,  on  a  second  ballot  being  taken» 
Cnshman  was  elected.  The  court  held 
that  his  election  was  legal,  saying  that 
"it  was  within  the  lawful  power  of  con- 
vention, at  the  same  meeting,  and  before- 
the  result  of  the  election  had  been  declared, 
to  treat  the  proceedings  already  had  aa 
irregrular  and  Invalid,  and  to  vote  anew." 
In  that  case  there  was  a  reason  for  setting 
aside  the  ballot.  It  may  have  been  taint- 
ed with  fraud.  If  fraudulent,  the  extent 
of  the  fraud  could  not  be  known,  for  sev- 
eral members  entitled  to  vote  may  have- 
refrained  from  voting,  and  several  not  en- 
titled to  vote  may  have  voted,  and  possi- 
bly the  fraudulent  voters  may  have  been 
required  to  make  a  majority.  The  con- 
vention had  a  right  to  insist,  and  it  was- 
due  to  the  appointee,  that  there  should  be- 
a  ballot  free  from  any  suspicion  of  fraud. 
Had  there  been  a  similar  fact  in  this  case,, 
or  any  reason  for  declaring  the  ballot 
void.  It  would  have  presented  a  dlBorent 
question.  We  regard  that  case  as  consist- 
ent with  the  position  we  have  taken.  The- 
case  of  State  v.  Foster,  7  N.  J.  Law,  101, 
was,  like  this,  the  case  of  an  appointment 
by  a  joint  convention  of  two  bodies.  It 
consisted  of  56  members,  of  which  only  55- 
were  present  and  voting.  On  two  ballota 
Miller  had  2S  votes,  but  was  not  declared 
elected,  the  chair  ruling  that  a  majority 
of  the  whole  nuuil>er  was  necessary,  In> 
which  rnling  he  was  sustained  by  the  con- 
vention. Another  ballot  was  taken,  and 
Foster  received  31  votes,  and  was  declared 
elected.  The  court  held  that  Foster  was- 
legally  elected.  The  court  interrupted  th& 
counsel  for  the  plaintiff  with  the  announce- 
ment that  their  minds  were  made  up,  and 
then  said  "that  all  deliberative  ausem biles 
during  their  session  have  a  right  to  do- 
and  undo,  consider  and  reconsider,  as 
often  as  they  think  proper,  and  it  is  the 
result  only  which  is  done.  In  this  case 
they  bad  a  right  to  reconsider  any  ques- 
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tlon  which  had  been  before  them  or  any 
vote  which  they  had  made. "  We  cannot 
regard  that  case  as  an  authority  con- 
trolllDR  or  materially  influencing  ourdecis- 
Ion,  for  several  reasons.  It  was  hastily 
decided,  and  manifestly  was  not  well  con- 
sidered. It  confounds  legislative  proceed- 
ings with  executive  acts,  and  applies  the 
rules  regulating  the  former  to  the  latter, 
while  such  rules  are  applicable  only  to  a 
limited  extent.  It  assumes  that  the  con- 
vention had  power  to  undo  as  well  as  to 
do;  to  remove  as  well  as  to  appoint. 
That  may  have  been  so  in  that  case, 
while  confessedly  it  is  not  so  in  this.  For 
these  reasons  a  majorit}  of  the  court 
holds  that  there  is  no  error  In  the  judg- 
ment of  the  superior  conrt. 

LooMiB  and  Gbanqbr,  JJ.,  concurred. 

Park,  C.  J.,  (dissenttnf:.)  I  regret  that 
I  am  unable  to  concur  in  the  views  ex- 
pressed by  the  majority  of  the  conrt ;  and, 
were  it  not  that  I  am  under  a  strong  im- 
pression that  the  decision  should  be  in  favor 
of  thedefendant, I  wouldBilently  acquiesce. 

Two  questions  are  presented  for  consid- 
eration. The  first  is,  was  the  vote  by  bal- 
lot, that  was  taken  at  the  commencement 
of  the  proceedings  of  the  convention,  of  a 
character  to  elect  the  relator?  If  not, 
then  the  relator  is  not  entitled  to  the  office 
of  prosecuting  attorney  of  the  city,  for  It 
is  not  pretended  that  he  was  afterwards 
elected.  If  it  was,  ttien  the  question  is, 
bad  the  convention  the  legal  right  to  al- 
ter, change,  or  annul  the  vote  that  had 
been  taken,  at  any  time  during  its  contin- 
Qoas  session,  and  beJore  its  dissolution? 
If  it  bad.  then  the  relator  Is  not  entitled 
to  the  office, for  in  that  case  it  seems  to  be 
conceded  that  the  convention  nullified  the 
vote  by  ballot,  and  afterwards  elected  the 
defendant  to  the  office. 

Was  the  ballot  of  a  character  to  elect 
the  relator?  is  the  first  qnestion  in  order 
to  be  considered.  The  vote  by  ballot  was 
preceded  by  a  vote  in  the  following  words : 
"That  the  convention  proceed  to  ballot 
for  proseitutiug  attorney. "  There  Is  noth- 
ing in  this  language  to  indicate  whether 
the  vote  to  be  taken  by  l)allot  was  to  be 
formal  or  informal.  Itlsjost  as  consist- 
ent with  one  construction  as  with  the  oth- 
er. It  is  ambiguous  in  this  respect,  and  it 
becomes  important  to  consider  which  con- 
struction was  given  to  it  by  the  members 
of  the  convention  when  the  ballot  was  tak- 
en ;  for,  if  it  was  then  regarded  and  treat- 
ed by  them  as  an  Informal  ballot,  law  and 
reason  unite  In  declaring  that  it  was,  in 
fact,  such  a  ballot  to  all  intents  and  pur- 
poses. There  is  no  necessity  for  citing  an- 
thorities  in  support  of  this  position,  for 
there  is  no  room  for  controversy.  What 
construction,  then,  did  the  members  of 
the  convention  put  upon  the  balloting? 
In  the  first  place,  the  presiding  officer  of 
the  coiivention  mnst  have  regarded  it  as 
an  informal  ballot,  or  else  he  would  have 
declared  the  relator  elected  after  announc- 
ing the  result  of  the  vote.  The  ballotwaa 
Immediately  followed  by  a  resolution  de- 
claring the  relator  elected.  What  was  the 
necessity  of  this  resolution  if  he  had  just 
been  elected  ?    The  majority  of  the  court 


say  there  was  none.  Had  this  reaolation 
passed,  the  relator  would  have  been  elect- 
ed notwithstanding  the  character  of  the 
ballot.  But  the  resolution  was  voted 
down.  Two  members  of  the  convention, 
who  balloted  for  the  relator,  voted  against 
him  on  the  resolution.  How  can  these 
contradictory  acts  be  reconciled,  except 
upon  the  theory  that  these  members  re- 
garded the  ballot  as  Informal,  and  so  cast 
complimentary  ballots  for  the  relator,  but 
on  the  passage  of  the  resolution,  knowing 
it  would  elect  him  if  passed,  voted  against 
him?  This  resolution  was  followed  by  an- 
other declaring  the  defendant  elected  to 
the  office  of  prosecuting  attorney.  This 
resolution,  after  various  motions  to  de- 
feat its  passage  had  been  voted  down, 
was  passed  by  a  yea  and  nay  vote  of  the 
convention.  During  all  these  hotly  con- 
tented proceedings  not  a  member  of  the 
convention  suggested  even  that  the  re- 
lator had  been  elected  by  the  ballot  that 
was  taken  at  their  commencement.  All 
the  22  membera  who  voted  constantly  for 
the  relator  during  the  whole  session  of  the 
convention  were  entirely  silent  on  the  sub- 
ject. This  shows  conclusively  that  the 
members  of  the  convention  regarded  the 
ballot  that  bad  been  taken  as  merely  in- 
formal; as  of  no  conclusive  effect;  as  a 
ballot  of  no  importance  whatsoever,  after 
any  subsequent  action  of  the  convention 
of  a  contrary  character.  Why  was  the 
passage  of  the  resolution  appointing  the 
defendant  to  the  office  so  strenuonsly  coo- 
tested,  unless  such  bad  been  the  fact? 

Bet  it  is  said  that  the  demurrer  in  the 
case  admits  that  the  vote  by  ballot  was 
formal,  and  that  it  elected  the  relator.  I 
do  not  so  understand  the  demurrer.  The 
replication  sets  forth  that  the  resolution 
annulling  the  vote  by  ballot  im  the 
ground  of  alleged  errors  therein,  and  the 
resolution  electing  the  defendant  to  the 
office,  were  passed  without  any  investiga- 
tion by  the  convention  to  ascertain 
whether  there  were  errors  in  the  ballot  or 
not,  when  in  fact  there  were  none.  These 
are  the  only  allegations  of  fact  in  the  rep- 
lication. The  rest  is  made  up  of  claimed 
conclusions  of  law  arising  on  the  record  of 
the  proceedings  of  the  convention.  The 
demurrer  admits  the  truth  of  these  allega- 
tions of  fact,  font  the  record  of  the  conven- 
tion must  speak  for  itself,  and  determine  as 
a  matter  of  law,  in  connection  with  these 
allegations  of  fact,  who  was  elected  prose- 
cuting attorney.  There  was  no  necessity 
for  passing  any  resolution  annulling  the 
vote  by  ballot.  Any  act  of  the  conven- 
tion of  a  contrary  character  would  have 
destroyed  it,  if  parliamentary  usage  had 
required  its  dpstructlon.  It  was  doubt- 
less done  out  of  abundant  caution  to  have 
the  proceedings  of  the  convention  free 
from  all  appearance  of  Irregularity.  I 
think,  therefore,  that  the  record  o1  the 
convention  shows  conclusively  that  the 
vote  by  ballot  was  informal  in  character, 
and  was  so  regarded  by  every  member  of 
the  convention  when  it  was  taken,  and 
that  consequently  It  was  not  of  a  charac- 
ter to  elect  the  relator  to  the  office  of 
prosecuting  attorney. 

But  it  is  said  by  the  majority  of  the 
court  that  the  membera  of  the  convention 
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may  bare  conaldernd  that  the  passage  of 
a  resolDtlon,  declaring  the  relator  elected, 
was  necessary  In  addition  to  the  ballot 
In  order  to  complete  his  election ;  and  then 
they  go  on  to  hold  tbat  the  passage  ot 
such  resolution  was  not  necessary  in  fact. 
If  the  niembers  ol  the  convention  so  be- 
lieved when  they  ca«t  their  ballots,  where 
lies  the  difference  between  a  ballot  so  tak- 
en and  an  Informal  one?  Under  such  be- 
lief every  member  of  the  convention  might 
have  cast  complimentary  ballots  tor  the 
relator  without  any  intention  ot  electing 
him,  but,  on  the  contrary,  with  an  inten- 
tion of  defeating  bis  election  by  refusing  to 
pass  the  necessary  resolntton.  Every 
member  of  the  convention  knew  that  a 
vote  by  ballot  was  not  necessary;  that' 
the  passage  of  a  resolution  declaring  a 
person  elected  was  sufBcient,  In  and  of  it- 
self, to  make  an  election ;  for  the  passage 
of  the  resolution  declaring  the  defendant 
elected  was  strenuously  opposed  by  every 
friend  of  the  relator,  though  no  ballot 
electing  him  had  been  had.  They  knew 
the  Importance  ot  the  resolution.  They 
knew  tbat  if  it  passed  the  defendant 
would  be  elected  without  anything  further 
to  be  done.  And,  furthermore,  all  the 
members  ot  the  convention  were  presumed 
to  know  the  law, — were  presumed  to  know 
tbat  any  mode  of  election  in  this  case  was 
sufficient  in  Itself  to  make  a  legal  election. 
Wherein,  then,  lies  the  difference  between 
an  informal  ballot  and  the  one  regarded 
BB  formal  by  the  majority  uf  the  court  7 
In  each  the  voters  believe,  and  act  upon 
the  belief,  tbat  there  will  be  nothing  deci- 
sive, nothing  final,  in  the  vote  they  arecast- 
ing;  that,  at  the  most,  it  will  be  merely 
an  expression  of  tbe  views  of  the  conven- 
tion in  regard  to  candidates.  This  is  all 
there  ever  is  in  an  informal  ballot;  this  is 
all  there  could  be.  It  seems  to  me,  in  the 
ballot  as  it  is  regarded  by  the  majority 
of  tbe  court.  Again,  the  majority  of  tbe 
conrt  construe  tbe  vote  "to  proceed  to 
ballot  for  prosecuting  attorney"  as  a  vote 
"determining  the  mode  by  which   the  ap- 

S ointment  should  be  made,  "and  that  only. 
f  tbe  mover  otthat  resolution  had  simply 
this  object  in  view  when  he  made  the  mo- 
tion, bo  was  very  unfortunate,  it  seems 
to  me.  In  the  use  of  language.  Tbe  word 
"ballot"  does  not  seem  to  be  an  impor- 
tant word  in  the  vote,  while  the  word 
"proceed"  is.  One  would  infer  from  the 
language  that  there  had  been  delay  in 
commencing  the  proceedings,  and  so  a 
member  moved  "to  proceed,"  etc.  If  be 
bad  intended  to  bind  tbe  convention  to 
make  the  electiun  by  ballot,  it  seems  to 
me  he  would  have  said,  "I  move  that  the 
election  of  prosecuting  attorney  be  made 
by  ballot, "  without  any  reference  to  the 
time  when  voting  should  commence.  But 
"proceed  to  ballot"  means,  simply,  com- 
mence to  ballot ;  begin  to  ballot.  More- 
over, It  seems  clear  to  me  tbat  tbe  conven- 
tion put  no  sncb  construction  upon  the 
vote  tbey  were  passing.  When  the  reso- 
lution declaring  tbe  defendant  elected 
was  under  consideration  by  the  conven- 
tion, not  a  member  suggested  tbat  It  was 
out  of  order;  that  it  could  not  be  enter- 
tained ;  tbat  the  convention  had  bound  it- 
.selt  tQ  make  tbe  election  by  ballot;  and 


that,  too,  where,  seemingly,  every  motion 
that  ingenuity  could  snggest  to  defeat  its 
passage  was  eag;erly  resorted  to  by  tbe 
friends  of  tbe  relator  to  accomplish  that 
result.  Is  it  possible  that  an  objection  so 
obvious,  and  withal  so  manifestly  fatal 
to  the  passage  of  the  resolution,  especial- 
ly so  soon  after  the  convention  had  other- 
wise declared,  would  not  have  been  made. 
If  tbe  members  of  the  convention  had  un>- 
derstood  tbat  they  had  so  bound  them- 
selves? I  think  not.  But  suppose  the 
vote  by  ballot  was  sufficient,  in  and  ot  it- 
self, to,  elect  the  relator,  bad  not  tbe  con- 
Yentlon  tbe  lawful  right  to  reconsider  its 
action,  and  elect  tbe  defendant  during  its 
continaouB  session  on  the  matter?  The 
convention  had  one  day,  at  least,  in  which 
,to  make  an  election.  Is  it  so  tbat  the 
convention  unconsciously  exhausted  Its 
power  by  a  single  vote  early  in  its  session 
un  that  day, 'so  that  it  every  member  of 
the  convention  had,  upon  further  cousid- 
eration,  desired  to  reverse  its  action  while 
tbe  convention  still  remained  in  session, 
and  apparently  had  jurisdiction  over  tb9 
subject-matter,  it  could  not  have  been 
done?  Is  hasty  and  inconsiderate  action 
ot  this  character  beyond  recall,  when  all 
other  business  a  convention  may  be  called 
to  transact  maybe  reconsidered  again  and 
again,  and  changed  at  pleasure,  while  the 
convention  remnlns  in  session?  If  this  be 
BO.  it  must  be  conceded  tbat  the  conven- 
tion did  not  know  it;  for  it  continued  to 
vote  on  tbe  subject  of  tbe  election  of  prose- 
cuting attorney  as  long  as  its  session 
continued,  paying  no  heed  to  the  ballot 
that  had  been  taken.  No  good  reason  can 
be  shown  wby  this  should  be  so,  but 
many  good  reasons  can  be  given  why  it 
should  not  be.  Conventions,  and  all 
other  bodies  of  men  who  arc  intrusted 
with  the  election  of  public  officers,  should 
be  encouraged  to  consider  well  tbe  busi- 
ness they  transact. 

But  this  precise  question  has  been  before 
the  courts  of  last  resort  in  three  different 
states  of  the  Union,  and  each  conrt  has 
fully  decided  tbe  question,  it  seems  to  me, 
in  accordance  with  the  views  here  ex- 
pressed. The  leading  case  on  the  subject 
is  tbat  of  State  v.  Foster.?  N.  J.  Law,  101. 
This  was  an  information  in  tbe  nature  of 
a  writ  of  quo  warranto,  charging  that 
Foster  had  usurped  the  office  of  clerk  of 
Gloucester  county.  The  facts,  as  gath- 
ered from  the  pleadings,  were  as  follows, 
and  are  remarkably  like  those  of  the  case 
at  bar:  The  power  to  elect  to  tbe  office 
was  vested  in  the  legislative  council  and 
general  assembly  in  joint  convention. 
The  conventlqn  duly  met  for  the.purpose 
of  election.  The  total  number  of  members 
ot  tbe  council  and  assembly  was  56,  but 
only  55  were  present.  A  majority  of  those 
present  only  was  required  to  effect  a  valid 
election,— in  this  case  28.  On  tbe  first  bal- 
lot no  p«rBon  received  a  majority.  On  the 
second  ballot  the  relator,  Miller,  bad  28 
votes,  and  the  defendant,  Foster,  27;  but 
tbe  chairman,  under  tbe  erroneous  Impres- 
sion tbat  a  majority  ot  the  whole  number 
ot  members,  present  and  absent,  was  need- 
ed, declared  that  there  was  no  election, 
and  a  third  ballot  was  taken,  the  relator 
again  receiving  a   majority  (28)  ot  those 
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present,  the  defendant  bavins  27.  During 
the  taking  of  the  fourth  ballot  a  member 
raised  the  point  that  Miller  had  been  duly 
elected,  but  the  convention  supported  the 
erroneous  ruling,  and  the  vote  proceeded, 
resulting  in  31  for  Foster  and  24  for  Mil- 
ler, and  Foster  was  declared  elected,  and 
tlie  convention  was  thereupon  dissolved. 
Foster  received  his  commission,  and  en- 
tered upon  the  duties  of  the  office,  and  a 
quo  warranto  information  was  brought, 
at  the  relation  of  Miller,  to  oust  him. 
The  pleadings  In  the  case  were  the  infor- 
mation, answer,  rejoinder,  and  demurrer 
to  the  rejoinder,  as  In  the  case  at  bar.  The 
attorney  general  for  the  relatorcontended 
that,  "  when  a  majority  of  votes  had  been 
cast  for  a  candidate,  the  power  of  the 
Joint  meeting  as  to  the  appointment  was 
at  an  end.  The  officer  became  absolutely 
entitled  to  the  office,  and  wfis  not  remov< 
able  by  the  Joint  meeting. "  It  will  be  no- 
ticed that  the  argument  wb«  the  same  as 
made  In  the  present  case.  The  court  in- 
terrupted the ,  defendant's  argument,  and 
said:  "Our  miuds  are  made  up  upon  a 
point  which  we  suppose  will  conclude  the 
question  before  the  court,  which  Is  that 
all  deliberative  assemblies,  during  their 
session,  have  a  right  to  do  and  undo, 
consider  and  reconsider,  as  often  as  they 
think  proper,  and  it  is  the  result  only 
which  is  done.  In  this  case,  so  long  as 
the  Joint  meeting  was  in  session,  they  had 
a  right  to  reconsider  any  question  which 
had  been  before  them,  or  any  vote  which 
they  had  taken.  In  this  view  of  the  sub- 
ject, we  are  Inclined  to  believe  that  there 
was  nothing  Illegal  or  unconstitutional  In 
the  proceedings,  and  that  the  information 
cannot  be  sustained. "  It  is  said  that  this 
case  was  not  well  considered,  and  should 
not  be  regarded  as  authority.  Still  the 
supreme  Judicial  court  of  Massachusetts, 
in  the  case  of  Baker  t.  Cushman,  127 
Mass.  106,  cite  this  case,  not  only  approv- 
ingly, but  as  authority  for  the  doctrine 
held  in  that  case. 

The  next  case  in  order  is  that  of  Conger 
T.  Ollmer,  ,S2  Cal.  75.  This  suit  was  an  in- 
formation in  the  nature  of  a  writ  of  qvo 
■warranto  to  determine  the  title  to  the 
office  of  Justice  of  the  peace.  The  tacts 
were  as  follows :  The  office  being  vacant, 
the  board  of  supervisors  met  to  make  an 
appointment.  On  the  eighth  ballot  Con- 
ger received  a  majority,  and  was  declared 
elected.'  Subsequently  a  resolution  was 
offered  that  the  appointment  of  Conger 
be  reconsidered  and  set  aside,  which  was 
adopted,  and  the  board  then  appointed 
Gilmer,  who  entered  upon  the  duties  of 
the  office  from  which  Conger,  as  relator, 
endeavored  to  oust  him.  The  relator 
was  successful  In  the  court  below,  but  the 
defendant  brought  the  case  to  the  su- 
preme court,  which  reversed  the  decision 
of  the  lower  court,  dismissed  the  infor- 
mation, and  sustained  the  defendant.  I 
quote  from  the  opinion :  "The  only  ques- 
tion involved  in  the  case  is  whether  the 
board  of  supervisors  had  the  power  which 
they  exercised,  or  attempted  to  exercise, 
to  reconsider  and  set  aside  their  previous 
action  in  relation  to  the  appointment  of 
the  relator,  and  direct  the  clerk  not  to 
Issue  his  commission.    If  they  had,  their 


Bnbseqaeat  ai(>polDtment  of  the  defendant 
is  valid.  Whether  they  had  or  not  de- 
pends upon  the  nature  of  the  power  which 
is  vested  in  them  toUll  vacancies, — wheth- 
er the  power  is  that  of  appointment  or 
election,  as  contradistinguished  from  each 
other.  •  •  •  The  words 'appointment' 
and  'election'  represent  different  terms. 
The  people  elect;  the  governor  or  other 
functionary  appoints.  •  *  •  The  fact 
that  boards  <^  supervisors,  when  they 
exercise  the  appointing  power,  do  so  by 
first  taking  a  vote,  does  not  affect  the 
character  of  the  power.  •  •  •  The 
board  acts  by  majorities,  and  in  all  cases 
the  sense  of  the  board  has  therefore  usual- 
ly to  be  ascertained  by  taking  a  vote. 
The  will  of  the  board  can  be  ascertained 
In  no  other  way,  and  the  vote  serves  that 
purpose  only,  and  does  not  convert  the 
power  exercised  by  them  from  that  of  'ap- 
pointment'to  that  of  'election.'  •  •  • 
The  power  being  that  of  appointment, 
the  next  question  is,  when  is  the  appoint- 
ment complete?  *  •  -  •  Has  it  been 
made  when  the  president  of  the  board 
has  announced  the  result  of  the  ballot? 
*  *  *  Until  the  last  act  has  been  per- 
formed the  whole  matter  is  in  6ei1,  and 
within  the  control  of  the  person  or  per- 
sons by  whom  the  appointment  is  to  he 
made,  and  there  Is  nothing  to  prevent 
them  from  changing  their  minds  and  ap- 
pointing some  other  person  than  the  one 
flret  elected.  •  •  •  It  results  that  the 
board  had  power  to  rescind  their  first 
action  at  the  time  they  did  so',  and,  far- 
ther, that  the  subsequent  appointment  of 
the  defendant  was  valid." 

It  will  be  seen  that  this  case  is  strikingly 
analogous  to  the  case  under  considera- 
tion. But  It  is  said  that  this  case  is  as 
much  an  authority  for  the  relator  as  for 
the  defendant,  for  it  virtually  holds,  it  is 
said,  that,  when  the  last  act  constituting 
an  appointment  to  office  has  been  done, 
the  power  of  the  appointing  body  over 
the  subject  becomes  exhausted ;  and  by 
the  law  of  California  the  last  act  is  per- 
formed when  the  certificate  of  appoint- 
ment is  signed  and  sealed  by  the  officers 
of  the  appointing  body,  and  not  before. 
Until  such  time  has  arrived.  It  is  conceded 
that  the  appointing  power  may  pay  no 
heed  to  the  votes  it  may  have  passed  on 
the  subject.  But  .the  question  in  the  cfise 
before  us  is,  when  was  the  last  act  consti- 
tuting an  election  or  appointment  done? 
The  convention  had  an  entire  day  in 
which  to  make  an  election  or  appoint- 
ment. If  the  whole  day  was  consumed  in 
deliberation  and  voting  on  tbe  subject, 
was  The  last  act  constituting  an  election 
or  appointment  done  when  a  ballot  was 
taken  early  in  th6  session  on  that  day, 
resulting  in  a  majority  for  the  relator? 
or  was  it  done  when  the  convention,  by 
its  dissolution,  unequivocally  showed  it- 
self satisfied  with  its  last  act  in  the  mat- 
ter? In  the  California  casti,  if  a  certificate 
had  been  given  to  Conger  when  he  re- 
ceived a  majority  of  votes  on  the  eighth 
ballot,  no  one  would  have  questioned  his 
appointment.  So  here,  if  the  convention 
had  dissolved  when  the  ballot  was  takea 
resulting  in  a  majority  for  the  relator,  no 
one  would  have  questioned  his  election,  tf 
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tbe  baUot  had  been  of  a  chiiraetertoeleet. 
In  the  Calilornia  case  the  board  bad  tbe 
right  tu  dallberats  an'l  change  so  long 
ae  they  postponed  glring  tbe  certificate. 
la  this  case  ttae^  coBvemtim  bad  theiiaine 
right  Bu  lonfT  as  tbey  continaed  to  delib- 
«rate  on  tbe  sabject,  and  refnsed  to  dis- 
solve. In  tbe  (^iifornia  case,  when  tbe 
board  ceased  to  deliberate  and  gave  the 
certificate,  tbey  were  satiefled  with  the 
last  act  they  had  done.  So  was  the  con- 
vention here,  wben  they  ceased  to  delib- 
erate and  voted  to  dissolve.  There  is  no 
diSerenoe  In  principle  between  the  two 
cases. 

Tbe  next  and  last  case,  to  be  tonnd  on 
tbe  subject  is  that  ot  Baker  v.  Cnsbman, 
^37  Mass.  105.  This  was  a  .  petition  for  a 
BtMid»a>B8,  with  regard  to  the  oflSee  of 
dty  clerk  in  tbe  dty  ol  Taunton.  Tbe 
iacts  were  as  follows:  On  January  6, 
1879,  tbe  8  aldermen  and  23  coauclimen  of 
the  city  met  in  Joint  convention  to  elect 
a  city  derk  and  other  city  officers.  On 
the  first  ballot  lor  city  clerk,  81  members 
being  present,  32  votes  were  cast,  tbe  pe- 
titioner recnlrlDg  17,  tbe  respondent  14, 
and  Laurens  FranolB  1.  Tbe  electidn  was 
declared  void,  and  on  a  second  baUotSI 
votes  were  cast,  of  which  the  respondent 
had  17  and  tbe  petitioner  14,  and' the  re- 
spondent was  declared  duly  elected,  and 
the  convention  adjourned  sine  die.  The 
court  (Ghay,  C.  J.)  said :  "  whether  we 
look  to  the  record  only,  or  to  tbe  facts 
found  by  the  judge  before  whom  this  pe- 
tition was  heard,  it  does  not  appear  that 
there  was  a  complete  elecHou  of  the  peti- 
tioner to  the  office  of  city  clerk ;  but  It 
dons  appear  that  the  vote  by  which  he  ap- 
peared'to  be  elected  was  Immediately  de- 
clared void,  and  the  convention  at  once 
proceeded  to  another  vote,  in  which  all 
the  members  took  part,  resulting  in  Mie 
election  of  tbe  respondent,  and  be  was 
accordingly  declared  to  be  elected.  It 
was  within  tbe  lawful  power  of  the  cou- 
Tentlon,  at  tbe  same  meeting,  and  before 
the  result  of  tbe  election  had  been  de- 
clared, to  treat  the  proceedings  already 
had  as  irr^ular  and  invalid,  and  to 
vote  anew.  The  petitioner,  therefore,  ac- 
quired no  right  to  the  office.  State  v. 
Foster,  7  N.  J.  Law,  101.  As  this  view 
is  decisive  of  the  case,  It  is  unnecessary  to 
consider  the  other  objections  to  tbe  issue 
ot  a  writ  of  BtHndainns.''  This  case  is 
another  strikingly  like  the  one itf  question. 
But  it  is  said  by  tbe  majority  of  the  court 
that  the  first  vote  taken  was  tainted  wttii 
fraud  or  error,  inasmuch  as  there  was  one 
ballot  more  cast  than  there  were  voters, 
and  tbe  convention,  therefore,  bad  tbe 
right  to  consider  the  ballot  void,  and  to 
so  declare.  It  does  not  appear  whether 
tbe  extra  ballot  was  cast  in  fraud  or  by 
mistake,  but,  whichever  way  cast,  it  did 
not  and  could  not  otaauKB  the  result.  The 
petitioner  had  at  least  16  honest  and  valid 
votes  to  14  for  the  respondent  and  1 
scattering.  Why  was  be  not  elected?  Is 
It  so  that  the  16  honest  voters  must  be  de^ 
prlved  of'  their  choice  simply  because 
there  was  1  dishonest  or  earless  voter? 
On  the  same  principle,' if  In  a  given  case 
there  were  1,000  ballots  cast,  SOO  of  them 
for  Aj$.  and  200  ol  them  for  C.  D.,  the 


800  wonid  be  deprived  of  tb^r  choice  U  it 
should  be  found  that  there  was  1  more  bal- 
lot cast  than  there  were  voters  to  cast 
them.  Can  this  be  so?  MeCrary  (on 
Elections,  §444)  says:  "It  Is  not  a  valid 
objection  to  an  election  that  illegal  votes 
were  received  if  tbey  did  not  change  tbe 
majority."  See,  also.  Trustees  v.  Glbbs, 
2  Cush.  39.  And,  furthermore,  if  the  con- 
vention in  this  case  had  tbe  right  to  de- 
clare the  ballot  that  had  been  first  taken 
void  siraply  because  there  was  fraud  or 
mistake  to  the  extent  of  one  vote,  bow 
much  more  In  the  case  under  considera- 
tion bad  the  convention  the  right  to  set 
the  ballot  aside  on  the  ground  that  the 
members  cast  their  ballots  believing  that 
the  vote  would  not  beflnal,  bat  that  a  res- 
olution in  addition  to  the  vote  would  be 
necessary  to  be  passed  declaring  the  person 
elected  who  should  receive  a  majority  of 
the  ballots  before  an  election  would  be 
made,  as  a  majority  of  Rie  court  say  may 
have  been  the  case.  A  mistake  of  this 
character  was  not  the  mistake  alluded  to 
in  the  resolution  that  was  passed,  and  In 
the  rejoinder  to  which  tbe  demurrer  ap- 
plied. That  mistake  bad  reference  to  cer- 
tain members  voting  by  mistake  tor  the 
relator  when  they  intended  to  vote  for 
the  defendant.  But  the  court  in  Massa- 
chusetts put  the  case  upon  no  such 
ground.  The  point  Is  not  even  suggested 
in  the  opinion.  I  think,  tberelore,  that, 
even  it  the  relator  would  have  been  elected 
by  the  ballot  that  was  taken  if  nothing 
more  had  occurred,  the  convention  bad 
the  right  to  nullify  the  ballot,  and  ^ecc 
tbe  defendant. 


(MS  Pa.  St  m) 
.Wbat's  Adm'rs  v.  Spencb  et  al. 

(Supreme  Court  of  Permaylvania.  Oct  19, 1891.) 

PaBTITEBSHIP — EyJDBKCE — APFKAIj. 

1.  In  an  action  against  two  persons  Jointly 
for  a  balance  claimed  to  be  due  from  them  for 
sawing  logs  put  in  a  mill  bv  one  of  them,  e'vi- 
dence  that  a  son  of  the  other  defendant  took  some 
ot  the  sawed  lumber  away  is  admissible,  in  con- 
nection with  evidence  of  acts  of  sach  defendant 
tending  to  show  that  he  was  Jointly  Interested 
with  hia  co-defendant  in  having  the  loknber  sawed. 

8.  The  refusal  of  the  court  to  enter  a  com- 
pulsory nonsuit  cannot  be  assigned  as  error. 

8,  An  assignment  by  defendants  that  the 
court  erred  in  submitting  the  case  to  the  Jury, 
because  of  lack  of  evidence,  cannot  be  sustained 
where  iio  jre<^uest  for  a  binding  instruction  to 
render  a  verdict  in  their  favor  was  made. 

Appeal  from  court  ot  common  pleas, 
Clarion  county. 

Action  by  the  administrators  ot  William 
Wray  against  H.  P.  Spence  and  Daniel 
Steiner  for  a  balance  alleged  to  have  been 
due  plaintiffs'  intestate  for  sawing  lum> 
ber  for  defendants.  Judgment  against 
both  defendants,  and  defendant  Steiner 
appeals.    Affirmed. 

Plaintiffs'  intestate  owned  a  saw-mill 
known  as  the  "  Troutman  Mill, "  where  cer* 
tain  logs  put  there  by  defendant  Spence 
were  sawed.  Defendant  Steiner  denied 
that  be  was  a  partner  with  Spence  or  In 
any  way  connected  with  the  logs.  Tbe 
third  assignment  ot  error  was  that  tbe 
court  erred  in  submitting  the  case  to  the 
Jury,  because  there  was.  no  evidence  t< 
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charge  defendant  Steiner  with  any  part- 
uenhlp  or  joint  liability. 

John  W.  Seed  and  Harry  B.  Witaon,  for 
appdlanta.  B.  J.  Beid,  F.  J.  iialtett,  and 
J.  H.  Patrick,  tor  appellees. 

Obbkn,  J.  The  defendant  made  no  re- 
quest for  a  binding  instruction  by  the 
court  to  render  a  verdict  in  Ills  faror,  and 
therefore  the  third  assignment  of  error 
eannot  be  sustained.  The  refusal  of  the 
court  to  enter  a  compulsory  nonsuit  can- 
not be  assigned  for  error,  and  therefore 
the  second  assignment  is  not  sustained. 
This  leaves  only  the  first  assignment  to  be 
considered.  It  was  for  the  refusal  of  the 
court  below  to  strike  out  the  testimony 
of  the  witness  Daniel  McKeuna.  The  wit- 
ness had  testified  to  having  seen  a  son  of 
the  defendant  Steiner  talcing  away  from 
the  Troutman  Mill  some  of  the  lumber  in 
question.  Other  witnesses  had  testified  to 
acts  of  intervention  by  Steiner  in  the  saw- 
ing of  the  lumber  by  the  plaintiffs'  intes- 
tate. The  witness  John  A.  Small  bad 
testified  that  he  did  the  sawing  for  Mr. 
Wray,  who  owned  the  mill,  and  bad  kept 
the  account  of  the  lumber  sawed;  and 
that  Steiner  bad  come  to  the  mill  while  he 
was  sawing  the  lumber  in  question,  and 
had  given  him  directioDS  as  to  how  the 
lumber  should  be  sawn.  He  said :  "Stein- 
er came  into  the  mill  a  few  days  after  I 
started,  and  told  me  be  wanted  the  good 
'  oak  logs  sawed  into  studding,  and  the 
bad  stuff  put  into  streamers,  and  the  good 
lumber  he  wanted  boat  landing."  On 
cross-examination  be  testified  further  on 
tne  same  subject.  A  witness  named  Fiti- 
gerald  had  testified  that  he  did  some  work 
for  Steiner  on  the  lumber  that  was  sawed 
there, and  tnat  Steiner  had  paid  him  forlt. 
and  It  was  in  1882.  Herafted  some  lumber 
for  him  from  the  Wray  Mill.  Peter  Knight 
had  testified  that  Steiner  had  told  him  tn 
haul  the  logs  to  the  mill,  and  let  him 
have  some  feed  for  that  purpose,  and  that 
he  also  got  goods  from  Steiner  &  Bart- 
left's  store  on  order  from  Spence.  After 
this  witneMs  was  examined,  McKenna  was 
called,  and  testified  that  he  saw  Stetner's 
son  taking  away  some  of  the  lumber  from 
the  mill.  He  said:  "There  were  boats 
built  there  at  Trontraan,  and  there  vvaa 
some  lumber  run  down  to  Oravel  Lick. 
Question.  Whowashandlingit?  Answer. 
Who  was  taking  it  awayf  Q.  Yes.  A. 
Mr.  Steiner's  son  and  a  couple  of  boys  and 
a  man  along;  I  don't  recollect."  He  said 
also  the  boy  was  doing  business  for  his 
father,  as  he  understood.  The  foregoing 
testimony  being  in  the  case,  the  defend- 
ants' counsel  moved  to  strike  out  the  testi- 
mony of  the  witness  McKenna.  Thecourt 
declined  to  do  this,  because  it  was  some 
evidence  upon  the  question  as  to  what 
Steiner  bad  to  do  with  the  logs.  We  can 
see  no  error  In  this.  The  testimony  was 
rolevant  to  the  main  question.  It  was  en- 
tirely competent,  and,  taken  in  connection 
with  other  evidence.  It  was  fairly  for  the 
consideration  of  the  jury.  If  Steiner's 
son  took  away  some  of  the  lumber  from 
the  mill,  it  was  some  evidence  that  he  did 
<t  for  bis  fattier.  If  be  did  not,  he  could  be 
called  by  the  defendant  to  disprove  any 
Authority  from  him  to  takeaway  the  lum- 


ber. A  question  of  fact  only  was  raised 
by  the  testimony.  The  fact  had  some 
bearing  upon  the  main  question,  and 
therefore  it  was  proper  to  be  considered 
by  the  jury.  Of  course,  standing  alone 
without  other  evidence,  it  would  have 
been  very  weak ;  but,  in  connection  with 
other  evidence  tending  to  connect  Steiner 
with  the  lumber,  it  was  entitied  to  some 
weight.  The  case  has  been  discussed  for 
the  defendant  on  its  general  merits,  and  it 
has  been  earnestly  contended  that  on  all 
the  evidence  no  liability  was  established 
against  the  defendant.  But  the  merits  of 
the  case  are  not  before  us.  They  have  been 
determined  by  the  verdict  against  the  de- 
fendant, and  there  is  no  assignment  of  er- 
ror which  brings  them  btforeus.  The  jury 
having  determined,  under  a  very  fair  and 
impartial  charge,  that  the  defendant 
Steiner  was  jointly  interested  with  Spence 
in  having  the  logs  sawn,  we  must  assume 
that  they  have. correctly  so  found,  and, 
that  being  so,  the  evidence  of  McKenna  as 
to  the  action  of  Steiner's  son  is  corrobora- 
tive of  the  main  fact.  We  see  no  error  In 
the  action  of  the  court  refusing  to  strike 
out    McKenna's    testimony.     Judgment 

affirmed.  

att  Pa.  St.  ttO) 

OoDBN  V.  CiTT  or  Philadelphia. 

Ellib  v.  Same. 

[SwfTtm*  Cmurt  of  PenruyVoania,   Oct  (i,  1801.) 

ESTABLISHHSm  vf  BTBasT  Obadss  —  "DkM^ata — 

LofiTATioxs — ^RtnrKiNa  ov  Statdtb — Jubmdio- 

nos— Watvbb  of  Objbotion. 
1.  Under  Const.  Fa.  1878,  art.  IS,  |  8,  Kiving 
a  right  of  compenBatlon  for  property  mjiiced,  bat 
not  actoaUy  taken,  in  the  construction  or  enlarge - 
inent  of  fflnnicipal  works,  there  is  no  .right  of 
action  for  tbe  establishment  on  a  oitr  plan  of  a 
street  grade,  but  the  right  of  action  Is  for  the 
itctual  onttlng  of  the  street  to  oorrespcHid  with 
the  grade  so  established,  and  therefore  the  stat- 
ute begins  to  run  only  from  such  time. 

19.  The  filing  of  an  agreement  In  tbe  court  of 
common  pleas,  on  appeal  from  the  court  of  Quar- 
ter sessions,  that  the  appeal  should  beconsidered 
at  issue,  ana  tried  without  pleadings,  waives  any 
question  of  jurisdletiou  of  the  quarter  sessions, 
and  in  such  case,  the  action  being  tried  de  nono 
in  the  court  of  common  pleas,  where  it  should 
have  been  brought  originally,  tbe  supreme  court 
will  not  take  notice  of  how  it  got  tbere. 

Appeals  from  court  of  common  pleas, 
Philadelphia  county. 

Actions  by  Richard  T.  Ogden  and  Mar- 
garet H.  Ellis,  respectively,  against  the 
city  of  Philadelphia,  for  damages  tor 
change  of  a  street  grade.  Nonsuits  were 
granted,  and  plaintiffs  appealed.  Re- 
versed. 

Joseph  8.  Ooodbread,  for  appellant  Og- 
den. E.  C.  Rboada,  tor  appellant  Ellis. 
Ho  ward  A.  Davis,  Jamea  Alcom,  and  C.  F. 
Warwksif,  lor  appellee. 

Mitchell,  J.  In  the  absence  of  any 
opinion  by  the  court  below,  we  are  left  to 
gather  the  grounds  of  the  nonsnit  from 
the  facts  and  the  arguments  of  cotinsel. 
The  facts,  which  do  not  appear  to  be  dis- 
puted, are  that  the  first  grade  for  North 
street  was  established  on  the  city  plan  In 
1871,  but  nothing  was  done  on  the  ground 
nntii  1887.  For  the  establishment  of  the 
grade  of  1871  there  was  no  right  of  action. 
O'Connor  y.  Pittsburgh,  IS  Pa.  St  187; 
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City  of  Philadelphia  v.  Wright,  100  Pa.  St. 
235.  Therefore  the  statute  ot  Ilmttatlonii 
coald  not  begin  to  run  from  that -date. 
But  the  constitution  ot  1873,  art.  16,  §  8, 
gave  a  right  to  the  owners  to  haye  com- 
pensation for  propei'ty  injured  as  well  as 
for  property  taken  by  municipal  and  other 
corporations  in  the  construction  or  en- 
largement of  their  worlss.  The  right  of  ac- 
tion which  this  section  gives  is  clearly  for 
the  actual  establishment  ot  the  grade  on 
the  land.  Thegeneralrulelsthatthecanse 
of  action  arises  when  the  injury  is  complete, 
and  this  has  been  uniformly  applied  to  the 
talser  ot  property  tor  public  use,  from  the 
case  ot  Navigation  Co.  v.  Thobnm,7  Serg. 
&  E.  411,  down  to  the  present  day.  Volit- 
mar  St.,  124  Pa.  St.  320,  16  Atl.  Rep.  867; 
Whitaker  v.  Phoenix vllle,  (Pa.  J  21  Atl. 
Eep.  604;  City  of  Philadelphia's  Appeal, 
(Pa.)  Id.  828.  The  cases  which  were  gov- 
erned by  a  diCerent  rule  were  exceptions, 
such  as  those  arising  under  section  27  of 
the  consolidation  act  of  February  2, 1854, 
which  In  express  terms  gave  damages  for 
a  change  of  grade  regulations.  In  re 
Plan  166,  22  Atl.  Eep.  669,  (opinion  filed 
herewith.)  There  ia  nothing  in  the  con- 
stitutional provision  which  indicates  an 
in  teat  to  depart  from  the  general  rule  un- 
der which.  In  the  present  case,  thu  cause 
ot  action  could  not  arise  until  the  actual 
cutting  down  ot  the  ground  In  1887.  No 
point  is  made  that  the  action  should  have 
been  brought  originally  in  the  common 
pleas.  The  city,  Instead  ot  raising  the 
question  of  Jurisdiction  in  the  quarter  ses- 
uons,  appealed  to  the  common  pleas,  and 
there  filed  of  record  au  agreement  that  the 
appeal,  should  be  considered  at  Issue  and 
tried  without  pleadings,  and  the  agree- 
ment here  waives  any  question  of  jurisdic- 
tion ot  the  court  In  which  damages  were 
sought  to  be  recovered.  The  parties, 
therefore,  being  in  .the  proper  court  on  a 
proceeding  de  novo,  this  court  will  not 
be  astute  to  Inquire  how  they  got  there. 
WUson  V.  aty  of  Scranton,  (Pa.)  21  Atl. 
Rep.  779.  And  the  point  is  noticed  merely 
to  avoid  any  apparent  Conflict  between 
this  and  the  other  cases  in  which  it  is  held 
that  the  quarter  sessions  has  no  Jurisdlc- 
ton.  Judgment  reversed,  and  procedendo 
awarded. 


an  Pa.  St.  444) 

Crrr  of  PHn/AnEi.PHiA  r.  Ridob-Avb. 
Pass.  Ry.  Co. 

(Supreme  Court  of  Pennsylvania.    Oct.  6, 1891.) 

CHANSa  OF   VeNUI — StKIBT-RaILWAT  CoifF.4I(I£8 

— Duties  to  Repavb  Streets. 
1,  Under  Const.  Fa.  art  8,  §  28,  providing 
that  the  power  to  change  venae  shall  be  vested 
in  the  courts,  to  be  exercised  as  provided  bv 
law;  and  Act  Pa.  March.  80,  1875,  %  1,  pars.  4,  6, 
providing  that  changes  of  renue  shall  be  made 
when  It  shall  "appear  by  tbe  oath  ot  the  party 
desiring  sacb  change  ot  venne  that  local  prsAn- 
dlee  «zi8ta,  and  that  a  fair  trial  cannot  be  liaa, " 
and  where  "it  shall  appear  by  the  oath  ot  such 
applicant  that  be  believes  he  cannot  have  a  fair 
and  impartial  trial;"  and  section  3,  providing 
that  the  "court  or  jndge  shall,  if  satisfied  of  the 
tmtta  of  the  facts  alleged,  award  a  change  of 
venue, " — the  mere  making  of  tbe  affidavits  does 
not  entitle  one  to  change,  but  the  trutb  of  the 
facts  muitt  appear  to  the  judge,  and  that  by  rea- 
son thereof  a  lair  and  impartial  trial  oanaot  be 


9.  Where  the  consent  of  a  cil^  Is  a  prereqai- 
site  to  the  power  of  a  street-railway  company's 
entering  ana  laying  its  tracks  in  the  streets,  the 
olty  may  make  its  consent  conditional  on  the  com- 
pany's making  an  agreement  to  observe  and  be 
subject  to  all  ordlnanoes  of  the  city  then  in  force 
or  thereafter  passed  In  reference  to  passenger 
railways. 

8.  Where  the  act  incorporating  a  street-rail- 
way company  provides  that  it  shall  be  subject  to 
a  certain  ordinanoe  requiring  all  passenger  rail- 
way companies  to  be  at  the  expense  of  all  neces- 
sary paving,  repairing,  and  repavlng  on  any 
street  occupied  by  It,  this  condition  will,  as  far 
as  the  streets  occupied  by  such  company  are  con- 
cerned, be  binding  on  a  company  formed  by  the 
merger  of  tbe  first  and  other  companies. 

4.  The  duty  of  the  company  to  repair  or  re- 
pave  extends  not  merely  to  the  space  between  the 
traclcB,  but  to  tbe  entire  road-way  from  curb  to 
curb. 

5.  Tlie  necessity  of  repairing  or  repaving  the 
streets  is  to  t>e  determined  by  the  municipal  au- 
thorities. 

6.  The  city  may  also  determine  the  material 
with  whicb  the  paving  shall  be  done,  and  may 
require  it  to  be  done  with  a  better  and  more  ex- 
pensive material  tbaa  was  in  use  when  ttie  com- 
pany was  chartered. 

Appeal  from  court  of  common  pleas, 
Philadelphia  county. 

Action  by  theclty  of  Philadelphia  against 
the  Ridge-Avenue  Passeoger  Railway 
Company  for  tbe  costot  repaving  a  cer- 
tain street.  Judgment  for  plaintiff,  and 
defendant  appeals.    Affirmed. 

J.  Bownrd  Gendell,  John  O.  Johnson, 
and  David  IV.  iSey/tirs,  for  appellant.  Chas. 
y.  Warwick,  City  Sol.,  and  Abraham  M. 
Seitler,  Asst.  City  Sol.,  for  appellee. 

Sterrett,  J.  This  suit  was  brought 
against  appellant  to  enforce  payment  of 
the  cost  of  repaving  Ninth  street  from 
Race  to  Sergeant  street,  in  the  city  nf 
Philadelphia,  with  interest  thereon.  The 
city  authorities,  having  determined  that 
it  was  necessary  to  repave  that  portion 
ut  Nin  th  street,  and  claiming  that  appel- 
lant company,  under  its  charter  and  con- 
tract obligations,  was  bound  to  do  the 
work  at  Its  own  expense,  notified  it  to  do 
so.  Tbecompany  denied  its  obligation,  and 
refused  to  repa  ve.  The  city  th  en  ad  ver  tlsed 
tor  bids,  awarded  thecontract  to  the  lowest 
bidder,  and  the  work  was  done  at  tbe  cost 
of  and  was  paid  tor  by  tbe  city.  There 
'was  no  question  as  to  the  amount  ot  the 
claim.  The  sole  contention  was  in  regard 
to  appellant's  liability,  and  that  depended 
on  tbe  questions  of  law  and  fact  involved. 
They  were  determined  in  favor  of  the 
city,  and  a  verdict  in  her  favor  for?  1,026.50 
was  rendered.  From  the  Judgment  en- 
t«red  on  that  verdict  this  appeal  was 
taken  After  the  cause  was  at  Issue,  but 
before  It  was  called  for  trial,  tbe  defend- 
ant company  presented  a  petition,  signed 
and  affirmed  to  b}'  Its  president,  setting 
forth  "that  this  action  Is  for  the  cost  of 
repaving  certain  streets  of  the  city  of 
Philadelphia  with  an  alleged  improved 
pavement,  and  not  only  involves  a  very 
large  sum  directly  in  controversy  in  this 
rase,  but  will  be  a  precedent,  and  possibly 
an  adjudication  and  estoppel,  for  similar 
claims  lu  tbe  near  future  against  this 
company,  amounting  to  many  hundreds 
ot  thousands  ot  dollars ;  and,  in  addition 
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thereto,  will  greatly  aOect  similar  litiga- 
tion, ond  claims  asalust  other  railway 
companies  In  this  city,  amounting.  In  the 
aggregate,  to  millions  of  dollars.  And 
your  petitioner  further  shows  that  the 
plalutlff  is  a  municipality  in  this  county, 
and  is  coterminous  with  the  county,  and 
that  public  attention  has  been  attracted, 
to  an  unusual  extent,  to  the  claim  which 
is  the  sub]ect-matter-of  the  suit;  that  a 
large  number  of  the  inhabitants  of  this 
county  have  an  interest  in  the  question 
involved  adverse  to  petitioner;  that  there 
are  issues  of  fact  as  well  as  of  law  to  be 
tried ;  and  that  local  prejudice  exists,  and 
a  fair  trial  cannot  be  had  in  this  eoanty. 
Wherefore  your  petitioner  prays  for  a 
change  of  venue  herein. "  That  application 
was  refused,  and  thetrial  proceeded  before 
the  learned  president  of  common  pleas 
No.  1. 

The  refusal  to  grant  the  aj)pllcatlon  for 
a  change  of  venue  Is  the  subject  of  com- 
plaint in  the  first  and  second  speclflcations. 
In  section  28  of  article  3,  our  cnnstitntion 
declares:  "The  power  tochange  the  venue 
in  civil  and  criminal  cases  shall  be  vested 
in  the  coorts,  to  be  exercised  in  such  man- 
ner as  shall  be  provided  by  law."  The 
art  of  March  80, 1875,  passed  to  carry  that 
provision  into  effect, provides :  "Section I. 
That  changes  of  venue  shall  be  made  in 
any  civil  cause.  In  law  or  equity,  depend- 
ing in  any  of  the  courts  of  this  common- 
wealth in  thefollowing  cases,  to-wlt :  (1) 
Whenever  the  Judge  who,  by  law.  Is  re- 
quired to  try  or  hear  the  same,  shall  be 
personally  Interested  in  the  event  of  such 
cause  or  in  the  question  to  be  determined 
thereby.  (2)  Whenever  the  title  under 
which  the  parties,  or  either  of  them,  claim 
in  any  such  cause,  shall  have  been  derived 
from  or  through  such  Judge,  and  he  shall 
be  liable  thereunder,  or  whenever  be  shall 
hold  under  the  Same  title  with  either  of  the 
parties  in  the  said  caase.  (8)  Whenever 
any  near  relative  of  such  Judge  shall  be  a 
party  to  any  such  cause,  or  Interested  in 
the  event  thereof.  (4)  Whenever  the  coun- 
ty in  which  such  cause  is  pending,  or  any 
municipality  therein,  ur  the  officials  of 
any  such  county  or  municipality,  are  par- 
ties thereto,  and  it  shall  appear  by  the 
oath  of  the  party  desiring  such  change  of 
venue  that  local  prejudice  exists,  and  that 
a  fair  trial  cannot  be  had  in  such  county. 
(6)  Whenever  a  large  number  of  the  Inhab- 
itants of  the  county  in  which  such  cause  is 
pending  have  an  Interest  In  the  question 
Involved  therein  adverse  to  the  applicant, 
and  It  shall  appear,  by  the  oath  of  such 
applicant,  that  be  believes  that  he  cannot 
have  a  fair  and  Impartial  trial.  Sec.  2. 
The  applicant  for  any  such  change  of  venae 
may  apply  to  the  court  in  term-time,  or  to 
any  law  Judge  thereof  in  vacation,  by  peti- 
tion, setting  forth  the  cause  of  the  appli- 
cation, which  shall  be  accompanied  by  his 
aflldarlt  of  the  truth  of  the  facts  alleged 
therein,  and  that  the  said  application  Is 
not  made  for  the  purpose  of  delay,  and 
praying  a  change  of  venue;  and,  after  rea- 
sonable notice  thereof  having  been  given 
to  the  opposite  party  or  his  attorney,  the 
said  court  or  Judge  shall,  if  satisfied  of  the 
truth  of  the  facts  alleged,  award  a  change 
of  venue  of  the  aald  cause  to  some  county 


where  ibe  cansea  complained  of  do  not 

exist." 

The  first  three  paragraphs  above  quoted 
are  Inapplicable  to  this  case.  The  reasons 
assigned  In  the  petition  are  not  within  the 
purview  of  either.  They  are  solely  within 
that  of  the  fourth  and  fifth  paragraphs, 
one  of  which  provides  lor  change  of  venae 
when  It  shall  appear  "that  local  prejudice 
exists  and  that  a  fair  trial  cannot  be  bad," 
and  the  other  when  "it  shall  appear  by 
the  oath  ot  such  applicant  that  he  believes 
he  cannot  have  a  fair  and  impartial  trial. " 
To  whom  must  these  matters  appear? 
Certainly  not  to  anyone  save  the  court  or 
judge  who  passes  upon  the  applieatiun. 
It  was  never  intended  that  the  mere  state- 
ment ot  facts  coming  within  the  purview 
of  either  of  these  two  paragraphs  should 
of  Itself  entitle  the  petitioner  to  a  change 
of  venue.  The  act  requires  more  than  the 
mere  making  of  the  affidavit.  It  means 
that  the  statements  set  forth  shall  be  true; 
that  their  truth  shall  appear  to  the  court 
or  judge  who  hears  the  application ;  and, 
further,  that,  by  reason  thereof,  a  fair  and 
impartial  trial  cannot  be  bad.  In  the  sec- 
ond section  ot  the  act,  after  stating  to 
whom  the  application  shall  be  made,  what 
It  shall  set  forth,  etc.,  it  is  provided  that 
"the  said  coart  or  Judge  shall,  if  satisfied 
of  the  truth  of  the  facts  alleged,  award  a 
change  of  venue, "  etc.  It  Is  very  evident 
from  this  that  It  Is  not  enough  that  the 
applicant  be  convinced  of  the  truth  ot 
what  he  alleges.  The  court  or  judge  must 
be  satisfied  of  their  truth.  If  all  others 
concerned  are  fully  satisfied  ot  their  truth, 
and  the  court  or  Judge  is  not,  the  change 
of  venue  should  not,  and  cannot  consist- 
ently with  the  letter  as  well  as  the  spirit 
of  the  act,  be  made.  Nobody  can  for  a 
moment  doubt  that  the  learned  president 
of  the  court  below  was  not  satisfied.  If 
be  had  been,  he  would  have  granted  the 
application.  We  arequiteclear  that  there 
Is  nothing  in  the  record  that  would  justify 
us  In  sustaining  either  the  first  or  second 
specification. 

The  3d,  16th,  and  17th  specifications 
of  error  may  be  considered  together.  The 
first  of  these  is  to  the  admission  in  evi- 
dence of  the  agreement  of  the  Qirard  Col- 
lege Passenger  Railway,  executed  July  29, 
1858.  The  others  are  to  the  answers  ot 
thecourt  to  defendants'  sixth  point,  which 

goint  is  as  follows:  "The  city  councils 
ad  no  authority  to  make  their  approval 
to  the  laying  ot  defendants'  railway  con- 
ditioned upon  their  entering  into  a  writ- 
ten obligation  to  observe  and  be  subject 
to  all  the  ordinances  of  the  city,  in  rela- 
tion to  passenger,  railways,  then  in  force 
or  thereafter  to  be  passed.  The  agree- 
ment thus  compelled  to  ba  signed  by  the 
defendants  did  not  bind  them,  so  far  as  it 
exceeded  the  authority  of  the  city  to 
impose  conditions."  The  agreement  re- 
ferred to  was  rightly  admitted  in  con- 
nection with  the  agreement  of  merger 
between  that  company,-  the  Ridge- Av- 
enue Railway  Company,  and  the  Ridge- 
Avenue  &  Manayunk  Passenger  Railway 
Company,  which  were  consolidated  in 
January,  1872,  and  thereafter  known  as  the 
"RIdge-A venue  Passenger  Railway  Com> 
panj," appellant;  the  ordinance  of  Jaly  7, 
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1857,  referred'  to  In  the  charter  of  said  GI- 
rard  College  PaBSonger  Bail  way  Company; 
and  otber  evidence.  In  refuelng  to  afSrm 
defendants'  sixth  point,  abore  qaoted, 
the  learned  Judge  correctly  said:  "The 
city  had  a  right  to  impose  that  condition 
upon  the  corporation  before  it  conld  enter 
npon  the  streets  and  lay  its  track  upon 
them.  The  act  of  assembly  made  the  con- 
sent of  the  city  to  the  exercise  of  that  pow- 
er by  the  company  a  prereqnlslte  to  the 
right  to  use  the  streets  of  the  city  for  the 
purpose  of  constructing  open  them  (the 
streets  defined  in  the  act)  a  city  passenger 
railway ;  and,  If  the  city  had  a  right  to  re- 
fuse or  consent,  it  had  a  right  to  say  npon 
what  terms  it  wonld  consent,  and  npon 
what  terms  It  would  refuse.  Perhaps,  if 
the  qaestion  were  raised  by  the  city,  with 
the  view  of  preventing  the  exercise  of  this 
power  under  the  act,  that  it  had  imposed 
impossible  conditions  on  the  railway  com- 
pany, tbftt  might  be  held  to  be  an  exercise 
of  authority  not  warranted  by  law ;  but 
the  condition  which  is  here  imposed,  and 
which  is  the  one  to  which  this  point  is  di- 
rected, I  hold  was  not  an  impossible  con- 
dition nor  an  nnreasonable  conditlim,  and 
therefore  I  decline  to  affirm  this  proposi- 
tion. " 

The  agreement,  binding  the  company  to 
"observe  and  be  subject  to  all  ordinances- 
of  sald^ity  in  reference  to  passengor  rail- 
ways, now  in  force  or  hereafter  passed," 
was  the  voluntary  act  of  the  company. 
It  was  executed  and  filed  pursuant  to  the 
ananimous  dlreetlon  of  the  stockholders, 
and  has  stood  unchallenged  from  1858  until 
this  contention  arose.  But,  as  we  shall  see 
presently,  that  agreement  has  little,  U  any, 
effect  on  the  Uabltity  of  the  company  so  far 
as  the  matter  Involved  in  this  contention  is 
concerned.  It  Is  a  mistake  to  sapposethat 
if  that  agreement  can  be  repudiated  the 
company  is  at  liberty  to  ignore  the  pro- 
visions of  the  ordinance  of  Deceml)er  12, 
1881,  forbidding  the  paving  with  cobble  or 
rnbble,  except  between  tracks  of  railways, 
etc.  The  contention  of  the  defendant  as 
to  the  invalidity  of  the  agreement  under 
consideration  is  not  sustained  by  any- 
thing that  was  decided  In  Pittsburgh's 
Appeal,  115  Pa.  St.  4,  7  Atl.  Bep.  778.  As 
will  apear  by  an  examination  of  that  case. 
Its  facta  are  wholly  unlike  those  of  the 
present  case.  Among  other  things,  coun- 
cils in  that  case  undertook,  as  a  condition 
of  their  assent,  todeprive  gas  companies  of 
the  right  of  appeal  expressly  given  tbem 
by  the  act  under  which  they  were  incorpo- 
rated. That  was  attempted  by  making 
councils  themselves  a  court  of  last  resort, 
and  exacting  a  bond  in  large  amoant 
binding  them  to  submit  to  that  self-con- 
stituted tribunal.  The  anim  na  of  this  and 
other  conditions,  clearly  violative  of  the 
corporate  rights  of  the  companies  and  ii/- 
tra  Yiree,  was  so  apparent  that  the  com- 
panies affected  thereby  refused  to  snbmlt. 
They  declined  to  recognise  any  such  nsniv 
pation  of  authority,  and  entered  into  no 
agreement.  Beferring  to  the  onreasona- 
ble  and  oulawful  character  of  the  con- 
ditions Imposed  in  that  case,  we  held  that 
councils  bad  no  right  to  couple  their  as- 
sent with  any  condition  or  restriction  not 
imposed  by  the  act,  unless  the  gas  compa- 


ny agreed  to  accept  the  same  and  be  bound 
thereby ;  and  even  then  the  conditions  or 
restrictions  so  accepted  by  the  company 
must  harmonise  and  in  nowise  conflict 
with  the  provisions  of  the  act  incorporat- 
ing such  companies.  The  case  before  us  Is 
very  different.  As  we  shall  presently  see, 
the  terras  of  the  agreement  are  not  in  con- 
flict with  the  provisions  of  defendant  com- 
pany's charter.  They  are  neither  unlaw- 
ful nor  unreasonable.  A  meeting  of  the 
stockholders  was  called  for  the  purpose  of 
considering  the  ordinance.  They  agreed 
to  accept  its  provisions,  and  authorised 
their  officers  to  execute  the  agreement.  It 
was  accordingly  executed  and  filed. 

A  question  similar  to  that  under  consid- 
eration was  ruled  in  Ballway  Co.  v.  Bir- 
mingham, 61  Pa.  St.  41,  and  Same  v.  Pitts- 
burgh, 80  Pa.  St.  72.  The  Pittsburgh  ft 
Birmingham  Passenger  Ballway  Compa- 
ny was  authorized  to  construct  and  oper- 
ate a  railway  along  Carson  street,  in  the 
boroughs  of  Birmingham  and  South  Pitts- 
burgh, both  of  which  were  afterwards 
consolidated  with  the  city  of  Pittsburgh. 
The  eighth  section  of  the  company's  char- 
ter provided  "that  the  said  railway  com- 
pany shall  not  be  permitted  to  use  or  oc- 
cupy any  of  the  streets  of  the  said  city 
of  Pittsburgh,  orstreets  of  said  boroughs, 
for  the  purposes  of  their  railway,  until  the 
consent  of  the  coaucils  of  said  city  and 
boroughs  is  flrst  thereto  had  by  ordinance 
duly  passed."  The  consent  of  both  bor- 
oughs was  given  upon  certain  terms  ex- 
pressed in  ordinances  passed  by  them  re- 
spectively. That  of  Birmingham  was 
given  In  the  following  words :  "Bald  rail- 
way company,  in  addition  to  other  re- 
quirements of  the  charter,  shall  keep  Car- 
son street  in  perpetual  good  order  and  re- 
pair, from  curb  to  curb,  its  whole  length, 
from  the  time  of  the  acceptance  of  this  or- 
dinance." That  of  South  Pittsburgh  was 
as  follows:  "And  provided,  also,  that  said 
railway  company  shall  keep  said  Carson 
street  in  a  good  and  sufficient  state  of  re- 
pair, from  curb  to  curb,  to  the  satisfaction 
of  the  committee  on  streets,  •  *  *  and 
also  keep  said  Carson  street  in  a  reasona- 
ble sanitary  condition."  The  company 
having  refused  to  remove  from  Carson 
street  the  dirt  that  accumulated  by  rea- 
son of  its  ordinary  use  as  a  thoroughfare, 
the  court.  In  an  action  brought  by  the 
borough  to  recover  the  cost  of  cleaning 
the  street,  held  that  "the  duties  of  defend- 
ants below  arise,  not  only  from  the  act  of 
assembly,  but  also  fromi  their  contract 
with  the  plaintiffs,  the  borongh  anthori- 
ties,  without  whose  consent  they  could 
not  have  used  and  occupied  Carson  street." 
51  Pa.  St.  42.  Subsequently,  after  consoli- 
dation of  the  boroughs  with  the  city  of 
Pittsburgh,  a  mass  of  dSbris,  stones,  and 
gravel  was  thrown  upon  Carson  street  by 
an  unusual  rain-fall.  The  city  was  re- 
quested by  the  company  to  remove  the 
obstruction,  clean  the  street,  etc.,  and, 
having  i-efused  to  do  so,  it  was  done  by  the 
company,  and  suit  was  brought  against 
the  city  to  collect  the  cost  thereof.  This 
court  held  that  there  could  be  no  recov* 
ery.  Beferring  to  the  act  of  incorpora- 
tion and  ordinance  giving  consent  of  the 
borough,  Ur.  Justice  Mebcub  said:  "The 
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manlteet  Intention  of  the  statute  and  of 
tbe  ordinance  was  to  transfer  to  the  com- 
pany the  exclusive  duty  of  keeping  in  re- 
f>alr  all  that  portion  of  the  street  which 
ies  between  curbs.  Hence,  in  the  words 
of  the  former,  the  company  was  to  '  keep 
the  street  in  perpetual  good  repair;'  and. 
In  those  ot  the  latter, '  in  a  good  and  suffl- 
elent  state  of  repair.'  Nelthnr  contains 
any  Intimation  that  the  rannlcipality  was 
to  repair  under  any  contingency.  But,  to 
make  it  more  clear  that  the  company  as- 
sumed the  whole  duty  of  keeping  tbestreet 
In  repair,  the  ordinance  reqnlred  it  to  be 
Jio  kept  to  the  satisfaction  of  the  commit- 
tee on  streets.  This  practically  gave  to 
the  municipality  the  power  of  deciding  on 
the  goodness  and  the  soflaciency  of  the  r&- 

?air8  made  by  the  company.  Still  farther, 
be  ordinance  reanired  the  company  to 
keep  the  street  Ma  a  reasonable  sanitary 
condition.' "  80  Pa.  St.  74. 

By  reference  to  second  proviso  to  sev- 
mth  section  of  the  act  of  April  15, 1868,  in- 
corporating the  Oirard  College  Passenger 
Railway  Company,  aathorldng  it  to  oc- 
cupy Ninth  street,  etc.,  it  will  beseen'that 
the  city  connclls  may  from  time  to  time, 
by  ordinance,  establish  such  regulations  In 
regard  to  said  railway  as  may  be  required 
tor  the  paving,  repavlng,  grading,  cut  vert- 
ing, and  the  laying  of  gas  and  water  pipes 
In  and  along  said  streets,  and  to  prevent 
obstructions  thereon. "  We  are  unable  to 
see  that  there  Is  anything  ultra  vlrea  In 
the  ordinance  granting  consent,  or  that 
there  is  anything  In  the  company's  agree- 
ment accepting  same,  and  consenting  to 
be  bound  thereby,  that  in  any  manner  con- 
flicts with  the  provisions  of  its  charter. 
As  heretofore  stated,  the  defendant  com- 
pany was  formed  by  mergfer  of  three  pas- 
senger railway  companies,  and  assumed 
the  name  of  "Ridge- A  venue  Passenger 
Railway  Company.  By  that  merger  the 
duties  and  obligations  of  the  respective 
companies  devolved  on  the  now  one.  The 
street  for  the  repavlng  of  which  this  suit 
was  brought  was  occupied  by  the  Oirard 
College  Passenger  Railway  Company, 
rhartered  by  the  act  of  April  16, 1858.  By 
section  8  of  that  act  the  company  was,  in 
express  terms,  declared  "subject  to  an  or- 
dinance of  the  city  councils'  entitled  '  An 
ordinance  to  regulate  passenger  railways 
In  the  city  of  Philadelphia.'  approved  the 
seventh  day  of  July,  A.  D.  1857."  That 
ordinance  provided,  inter aJia,  as  follows: 
"Section  I.  •  •  •  That  all  passenger 
railroad  companies  within  the  city  of  Phil- 
adelphia shall  be  subject  to  the  restric- 
tions, limitations,  terms,  and  conditions 
hereinafter  provided ;  and  any  such  com- 
pany, before  entering  upon  any  road, 
street,  avenue,  or  alley  within  the  limits 
of  the  said  city,  shall  be  understood  and 
deemed  to  be  subject  thereto,  upon  the 
conditions  hereinafter  prescribed.  Sec.  2. 
That  it  shall  be  the  duty  of  said  compa- 
nies, or  any  of  them,  to  conform  to  the 
surveys,  regulations,  and  gradients  as  they 
are  now  or  may  be  hereafter  estabiishefl 
by  law.  They  shall  snbmit  all  proposed 
plans,  courses,  styles  of  rails,  and  the  man- 
ner of  laying  the  same  to  the  board  of  sur- 
veys and  regulations,  tor  their  approval 
and  sanction ;    *    *    *    to  lay  flag-stonea 


or  crossings  along  the  line  of  the  paTed 
streets  upon  which  the  rails  are  laid,  at  in- 
tervals not  exceeding  two  hundred  and 
fifty  feet, "  etc.  "  Sec.  S.  That  ail  railroad 
companies,  as  aforesaid,  shall  be  at  the 
entire  cost  and  expense  of  maintaining, 
paving,  repairing,  and  repavlng  that  may 
be  necessary  upon  any  road,  street,  ave- 
nue, or  alley  occupied  by  them.  Tbat,  for 
the  convenience  of  the  public,  it  shall  also 
be  the  duty  of  the  said  companies  to  clear 
the  streets  or  other  public  highways  that 
they  may  occupy  of  snow  or  any  ot>strac- 
tlon  placed  thereon  by  such  companies, 
when  the  same  Impedes  the  travel  upon 
said  highways,"  etc.  "Bee.  4.  That  it 
shall  be  the  duty  of  any  company  as  afore* 
said,  when  requested  to  do  so  by  the  chief 
commissioner  of  highways,  to  remove 
any  obstmctiou,  mend  or  repair  their 
road,  pave  or  repave  the  highways,  as 
hereinbefore  provided;  and,  should  tbey 
refuse  or  neglect  to  do  so  for  ten  days 
from  the  date  of  sncb  notice,  then,  and  In 
such  case,  cooncils  may  forbid  the  running 
of  any  car  or  cars  upon  the  said  road  un- 
til the  same  is  fvlly  complied  with ;  and 
the  city  reserves  the  right  in  all  such  eases 
to  repair  or  repave  such  streets,  and  the 
expense  thereof  shall  be  a  judgment  apon 
the  road,  stock,  and  effects  of  such  com- 
pany, recoverable  as  such  jadgments  are 
now  recoverable  by  the  city  nf  Philadd- 
phla." 

The  remaining  five  sections  ot  the  ordi- 
nance provide  in  detail  for  other  matteni 
which  have  no  special  bearing  on  this  con- 
tention, except  to  show,  what  is  already 
quite  apparent,  that  the  permission  given 
to  occupy  streets,  etc.,  is  in  subordination 
to  the  general  authority  and  power  of  the 
municipal  antborltiee  over  the  atmet8,etc. 
The  ordinance  thus  referred  to  in  the  act 
of  assembly  Is,  in  effect,  read  into  and 
made  part  of  1  he  company's  charter.  It 
Is  as  much  a  part  of  the  law  of  Its  being 
as  any  part  ot  the  act  of  adsembly  Itself; 
and,  by  the  merger  and  consolidation 
aforesaid.  It  in  fact  became  an  Integral 
part  of  defendant  company's  charter. 
The  third  section  declares,  in  plain  and 
unequivocal  language,  tbat  the  company 
shall  be  at  the  entire  cost  and  expense  ot 
maintaining,  paving,  repairing,  and  re- 
paving  that  may  be  necessary  upon  any 
road,  street,  lane,  or  alley  occupied  by  It. 
Considered  in  connection  with  other  pro- 
visions of  the  company's  charter,  the 
words  here  emptoynd  are  not  susceptible 
ot  any  other  than  their  ordinary  meaning. 
It  has  never  been  seriously  doubted,  nor 
can  It  be.  tbat  the  duty  to  repair  or  to 
repave,  when  either  is  adjudged  necessary, 
extends  to  the  entire  road-way  from  curb 
tocurb.  In  Railway  Co.  v.  City  of  Philadel- 
phia, 2  Wkly.  Notes  Cas.  639,  a  similar  ques- 
tion was  mooted ;  and,  in  a  very  able  opin- 
ion by  the  learned  president  of  common 
pleas  No.  4,  it  was  held  that  the  railway 
company  was  bound  to  keep  in  repair  the 
entire  road- way  of  the  streets  Itoccapied,— 
not  only  the  space  between  the  rails,  but 
the  entire  roao-way  from  curb  to  curb.  To 
the  same  effect  are  Railway  Co.  v.  Philadel- 
phia a  ty,  13  Wkly.  Notes  Gas.  487 ;  Ca  mpbell 
V.  Railway  Co.,  21  Atl.  Rep.  Kep.  S2;  Hall- 
way Co.  V.  Philadelphia  City,  124  Pa.  St.  219, 
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16  Atl.  Rep.  741 ;  Ririlway  Co.  t.  Blrtning* 
bam,  and  Same  v.  Pittsburgh,  sopra. . 

By  whom  Is  the  necessity  for  repairing 
or  repavlng,  ete.,  to  be  determined?  Cer- 
tainly not  by  the  company  itself,  but  by 
tbe  manicipal  antborltieB.  As  a  general 
rule,  it  Is  tbdr  special  province  to  deter- 
mine when  repaying  Is  needed,  and  bow  it 
sball  be  done,  wbether  with  same  Icind  of 
material  as  before,  or  with  a  dlflerent  and 
better  material.  It  was  never  Intended 
to  transfer  tbe  duty  ot  determining  these 
matters,  or  either  of  them,  from  tbe  mu- 
nicipal autburities  to  any  one  else.  The 
proposition  that,  because  cobble-stone 
was  the  kind  of  pavement  ordinarily  in 
use  when  defendant  company  was  char^ 
tered,  it  is  in  no  event  bound  to  repave 
with  any  other  and  more  expensive  kind 
of  material,  etc.,  is  wholly  untenable.  It 
cannot  be  entertained  for  a  moment.  It 
was  never  contemplated  that  the  railway 
company  would  continue  to  exist  and  per- 
form its  corporate  functions  In  a  cobole- 
stone  age.  It  was  called  into  being  with 
the  view  of  progress.  The  duties  specified 
In  its  charter  were  Imposed  with  reference 
to  the  changes  and  improved  methods  ot 
street  paving  which  experience  might 
sanction  as  superior  to  and  more  econom- 
ical than  old  methods.  In  other  words, 
tbe  company  Is  bound  to  keep  pace  with 
the  progress  of  the  age  In  which  It  contin- 
ues to  exercise  Its  corporate  functions. 
Tbe  city  authorities  have  Just  as  nluch 
right  to  require  it  to  repave  at  its  own  ex- 
pense with  a  new,  better,  and  more  ex- 
pensive ktnd  ot  pavement  as  they  have  to 
cause  other  streets  to  be  repaved,  in  like 
manner,  at  the  public  expense. 

Six  points  for  charge  were  submitted 
by  tbe  plaintlfl,  all  of  which  were  rightly 
answered  by  the  learned  jndg^e.  Bis  an- 
swers appear  ot  record,  and  require  no 
further  comment,  except  to  say  that  tbe 
fifth  and  sixth  points  were  more  favora- 
ble to  the  defendant  company  than  any 
evidence  In  the  case  warranted.  The  first 
three  presented  questions  of  law,  and,  for 
reasons  given  in  the  answers  thereto, they 
were  properly  affirmed.  As  requested  in 
the  fifth  and  sixth  points,  ho  instructed 
tbe  jury:  "(1)  If  the  jury  believe  that.  In 
1886,  It  was  necessary  to  repave  the  pave- 
ment on  Ninth  street,  above  Race,  and 
tbe  company  defendant  failed  to  comply 
with  notice  to  repave  it  with  the  kind  of 
pavement  suited  to  the  traffic  on  the 
street,  the  city  had  a  right  to  lay  such  a 
pavement  at  the  cost  of  defendant.  (2) 
If  the  Jury  believe  that  granite-block  pave- 
ment Is,  considering  tbe  first  cost  and  the 
item  of  repairs,  as  cheap  if  not  cheaper 
than  cobble-stone  pavement,  and  Is  the 
kind  of  pavement  suited  to  the  neighbor- 
hood and  traffic  ot  Ninth  and  Race  streets, 
and  with  which  the  city  Is,  as  fast  as  its 
finances  will  permit,  resurfacing  its  main 
streets,  then  the  city  had  the  right  to  re- 
pave and  repair  Ninth  street  north  from 
Race  street  with  granite  blocks,  and  tbe 
defendant  company  Is  liable  tor  the  Just 
and  proper  cost  thereof. "  These  Instrnc- 
tlons  were  more  favorable  to  the  defend- 
ant company  than  it  was  entitled  to.  The 
verdict,  as  bos  been  stated,  was  in  favor 
of  tbe  city.    By  necessary  implication,  the 


Jury  must  have  found,  as  the  basis  of  theli 
▼eraict,  tbe  facta  on  which  the  plaintiff's 
fourth  to  sixth  points.  incIuslTA,  are  predi- 
cated. The  facts  thus  established  by  the 
finding  of  the  Jury,  in  connection  with  the 
charter  obligation  and  duty  of  the  rail- 
way company,  as  correctly  explained  by 
tbe  court,  entitled  the  plaintiff  to  recover. 
The  eight  points  tor  charge  submitted  by 
'lefendant  were  rightly  refused,  for  reasons 
given  by  the  learned  Judge  in  his  answers, 
it  follows  that  neither  of  tbe  specifica- 
tions of  error  is  sustained.  Judgment 
affirmed. 


— ^—  a**  Pa.  St  232) 

Becker  t.  Berlin  Ben.  Soa 
{Su/prtme  Court  of  PennsyVeania.  Uot  5,  IStl.) 
Bbnivolent  Booiams — Rioht  to  Bbnehts. 
A  mutual  benefit  society  cannot,  by  amend- 
ing its  by-laws,  reduce  tbe  amount  per  week 
which  it  bas  already  become  liable  to  pay  a  mem- 
ber. 

Appeal  from  court  of  common  pleas, 
York  county. 

Action  by  Michael  Becker  against  the 
Berlin  Beneficial  Society,  a  mutual  benefit 
association,  of  which  he  was  a  member, 
to  recover  benefitsduehlm.  Judgment  for 
plaintlfl.    Defendant  appeals.    Affirmed. 

N.  Af.  Wanner  and  E.  W.  Spaagrler,  for 
appellant.  H.  B.  MeVIune  and  Qeo.  B. 
Cole,  tor  appellee. 

Per  Cdriam.  We  think  the  learned 
Judg^  below  tooK  the  correct  view  of  this 
case.  Briefly  stated,  it  Is  as  follows: 
Some  time  after  the  defendant  society  be- 
came liable  to  the  plaintiff  for  dues  at  the 
rate  ot  $2.50  per  week,  and  after  It  had 
paid  them  for  more  than  one  year.  It  pro- 
ceeded to  amend  its  by-laws  so  as  to  re- 
duce tbe  amounts  of  benefits.  This  was 
certainly  an  easy  mode  of  relieving  the 
society  from  an  obligation,  and, it  success- 
ful, will  doubtless  be  followed  by  other 
similar  associations.  The  dlfliculty  in  tbe 
way  of  this  convenient  mode  of  paying 
debts  is  that  It  is  repudiation  pure  and 
simple.  The  argument  that  the  plaintiff, 
being  a  member  of  the  society,  is  bound 
by  the  by-law,  does  not  meet  tbedifflculty. 
It  may  be  a  good  by-la  w  as  to  f  u  ture  cases, 
but  at  the  time  it  was  passed  the  plaintiff 
was  something  more  than  a  member.  He 
was  a  creditor  whose  rights  bad  previous- 
ly attached,  and  those  rights  cannot  be 
swept  away  by  such  a  scheme  as  this  by- 
law.   Judgment  affirmed. 

(143  Pa.  St  436) 

Arbott  Stbam-Powbb  Mills  Co.  t.  Wat 

Manuf'o  Co.,  Limited. 
(Supreme  Cou/rt  <tfPenniyVoania.    Oct  5, 189L) 
Wmnas— CoxnTBNOT— TitAiisAonoir  wna  Da. 

OSDSMT. 

m  aa  action  against  a  limited  company 
for  rent  on  an  oral  lease,  it  appeared  that  plain- 
titt's  grantor  had  leased  part  of  the  premises  to  a 
company  which  defendant  had  suooeeded,  as- 
suming all  its  liabilities,  and  that  plaintiff  had 
from  time  to  time  leased  other  parts  to  it  De- 
fendant's liability  depended  on  whether  the  let- 
tings  were  from  year  to  year,  as  claimed  by 
plaintiff,  or  from  month  to  month,  as  claimed  by 
defendant.  Held,  that  a  memlwr  of  the  defend- 
ant company,  who  was  a  member  of  the  company 
to  whlon  the  original  lease  was  made,  was  la- 
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oompetent  to  testily  to  oonveisatioiui  with  Vbe 
originid  lessor,  since  deceased,  for  the  purpose  of 
showingr  that  Uie  lease  was  from  month  to  month, 
oqder  Act  Pa.  1887,  i  be,  (F.  L.  169,)  making  a 
surviving  party  to  a  contract  incompetent  to  tes- 
tify against  decedent's  saccessor  in  interest  as  to 
any  matter  accruing  before  decedent's  death. 

Appeal  from  court  of  common  pleas, 
Philadelphia  county. 

Action  by  the  Arrott  Steam-Power  Mills 
Company  against  the  Way  Mtinuracturing 
Company,  J^tmlted,  lor  rent  alleged  to  ba 
due.  From  a  judgment  for  defendant, 
plaintiff  appeals.    Reversed. 

Howard  W.  Page,  S.  Davis  Page,  and 
Bicbard  P.  White,  for  appellant.  A.  H 
Wintensteen  and  George  Tacker  Bispb&m, 
for  appellee. 

Sterbett,  J.  The  first  specification  or 
error  was  abandoned.  The  main  ques- 
tion presented  by  the  second  to  fourth 
Bpeclflcatlona,  inclusive,  is  an  to  the  com- 
petency of  the  witness  John  H.  Way  (a 
memberof  tbecompany  defendant,  and  al- 
so of  the  companies  which  preceded  It)  to 
prove  conversations  with  William  Arrott, 
deceased,  the  lessor,  In  relation  to  terms 
of  first  lease,  made  in  April,  1888,  etc. 
The  facts  bearing  on  the  question  are 
somewhat  complicated.  Some  of  them 
are  embodied  in  the  spcciflcationa,  and 
others  necessary  to  an  understanding  of 
the  question  are  found  In  the  history  of 
the  case.  It  was  claimed  by  plain  titt  com- 
pany, and  evidence  was  introduced  tend- 
InK  to  prove,  that  in  April,  1883,  William 
Arrott,  the  then  owner  of  the  "Ontario 
Mills"  building, leased  the  fifth  floor  there- 
of to  J.  H.  Way,  Bro.  &  Co.,  composed  of 
the  witness  JobnH.Way,Pennington Way, 
A.T.Evanson,and  Hunter  Evanson,  at  an 
annual  rentotf  1,600,  payable  monthly.  In 
July  following  plaintiff  company  was  or- 
ganized under  the  act  of  1874,  and  afew  days 
thereafter  William  Arrott  conveyed  said 
building  and  appurtenances  to  the  new 
corporation,  snbject  to  all  existing  leases. 
In  April,  1885,  plaintiff  company,  acting 
through  its  president  and  agent,  William 
Arrott,  leased  to  said  firm,  composed  of 
same  persons,  one-half  of  the  fifth  floor  of 
said  building,  at  an  annual  rent  of 
f  1,000,  payable  monthly,  and  in  January, 
1886,  leased  to  it  the  remaining  half  of 
.same floor  on  same  terms.  In  October, 
1885,  the  plaintiff  company,  still  acting 
through  Its  said  president  and  agent, 
leased  to  same  firm  a  warehouse  connect- 
ed with  said  building,  atan  annual  rent  ot 
f 250.  payable  monthly.  On  September  11, 
188R,  William  Arrott  died,  and  his  son, 
William  H.  Arrott,  succeeded  him  as  pres- 
ident of  the  compcmy  plaintiff.  Between 
January  and  November,  1886,  thesaldfirm, 
J.  H.  Way,  Bro.  &  Co.,  dissolved,  and 
was  succeeded  by  J.  H.  Way  &  Bro.,  com- 
posed of  John  H.  Way,  the  witness,  and 
Pennington  Way.  In  July,  1888,  thislatter 
firm  was  succeeded  by  the  defendant, 
"  Way  Manufacturing  Company,  Limited," 
composed  of  the  four  persons  who  con- 
stituted the  first-mentioned  firm  otJ.  H. 
Way,  Bro.  &  Co.  As  each  of  these  organ- 
izations succeeded  the  other,  it  assumed 
all  the  liabilities  of  its  predecessor  on  ex- 
isting leases  of  parts  ot  the  Ontario  Mills 


bnildlng.    In  Novenkber,  IfiSB,  the  plaintiff 
company,  acting  through   its   president 
and  agent,  William  H.  Arrott,  leased  to 
J  H.  way  &  Bro.,  above  named,  the  third 
floor  of  said  bailding,  at  $2,000  perannum, 
payable  monthly.    On  Jabnary  31,  1888, 
after  having  given  a  month's  notice  of 
its  intention  to  do  bo,  the  defendant  com- 
pany vacated    the    leased  premises.     In 
doing  this,  it  acted  i>n  the  assumption 
that   the  leasing    above  mentioned  was 
from  month  to  month,  and  not  an''an- 
naal  leasing, "  though  the  rent  bad  been, 
upon  each  increase  of  the  space  taken,  so 
adjusted  that  it  ran  from  the  first  of  the 
month  then  last  past,  at  the  aggregate 
annual  rate  agreed  upou,  amounting  since 
November  6,   1886,   to  f 5,750  per  annum, 
payable  monthly  in    sums    of   $476.163K. 
The  alleged  contracts,  above  referred  to, 
were  altogetlier  verbal ;  there  was  noth- 
ing in  writing.    The  main  question  in  dis- 
pute between  the  parties  was  whether  the 
lettings  were  from  year  to  year,  as  con- 
tended by  the  plaintiff,  or  from  month  to 
month,  as  maintained  by  the  defendant. 
If  it  was  the  farmer,  the  defendant  was 
liable  for  the  rent  until  theendof  theyear; 
if  the  latter,  it  bad  a  right  to  remove 
from  the  premises  on  the  last  day  of  .Tan- 
nary,  as  It  dfd,  upon  giving  one  month's 
notice.    In  view  of  what  has  been  said.  It 
was  impi>rtant.  as  the  learned  judge  ob- 
served in  his  charge,  to  determine  what 
was  the  contract  between  William  Arrott, 
deceased,  and  hie  leeBees.      If  it  could  be 
shown  to  the  satisfaction  of  the  jury  that 
it  was  an  annual  lease,  andnota  monthly 
letting  of  the  fifth  floor,  it  would  go  very 
far  towards  settling  the  qneation  as  to 
the  subsequent  contracts.     William  Ar- 
rott, it  will  be  remembered,  was  the  sole 
lessor  In  the  first  contract,  and  his  interest 
in  that  lease  subsequently  passed  to  the 
company  plaintiff,  and  is  one  of  the  things 
or  contracts  in  this  action.    The  witness 
John  H.  Way,  one  of  the  original  lessees, 
end,  by  his  membershipof  the  company  de- 
fendant, a  party  to  the  record,  was  per- 
mitted to  tostity  to  conversations  with 
the  lessor,  since  deceased,  for  the  avowed 
puri'OBe  .of  proving  that   the  lease  was 
not  by  theyear,  but  from  month  to  month. 
This  appears  to  bring  the  case  directly 
within  the  letter  as  well  as  the  spirit  of 
the  proviso  to  the  act  of  1887,  §  5e,  (P. 
L.  159  •)    "Nor  where  any  party  to  a  thing 
or  contract   in  action  is  dead,  and  his 
right  thereto  or  therein  has  passed,  either 
by  hie  own  act  or  by  the  act  of  the  law, 
to  a.  party  on  the  record,   who  represents 
his  Interest  in  the  sdbject  in  controversy, 
shall  any  surviving  party  to  such  thing 
or  contract,  or  any  other  person   whose 
interest  shall  be  adverse  to  the  sald.right 
of  such  deceased  party,  be  a  competent 
witness  to  any  matter  accrning  before  the 
death  of  said  party. "    Nor  was  he  a  com- 
petent witness  to  prove  the  first  lease  for 
the  purpose  of  showing  the  terms  of  the 
'subsequent  leases,  made  by  William  Ar- 
rott as  president  of  the  company.    There 
was  no  error  in  excluding  the  offers  of  ev- 
idence referred  to  in  the  fifth  to  seventh 
specifications.  ■  As  to  the  leasing  in  ques- 
tion, it  was  claimed  by  both  parties  that 
there  was  a  verbal  contract,  and  the  only 
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qnestlon  was,  what  were  the  terms  of  that 
eontractt  Any  Inquiry  as  to  the  custom 
of  William  Arrott  In  renting,  or  as  to 
what  he  may  have  said  to  the  witness 
Murphy,  or  as  to  the  usage  ot  plalnt4t( 
company  in  like  cases,  was  irrelevant. 
For  aught  that  appears,  the  witness  Mur- 
phy was  a  stranger  to  the  transaction, 
and  what  William  Arrott  may  have  said  to 
him  was  immaterial.  There  is  nothing  in 
the  remaining  specifications  that  reqnlres 
special  notice.  Judgment  reversed,  and  a 
veutn  tiicias  de  novo  awarded. 


(144  Pa.  Bt  $46) 

Hartuan  et  oz.  v.  Pbnn'sti.vania  R.  Co. 
{SuipmM  Cowrt  <(f  Pmrntylvania.    Oct  6, 1891.) 

ICabtss  ahd  SERVA:n'— Davacim  AmiiscsB 
— Etidbncs. 
Id  an  action  aealnst  a  railroad  company 
for  the  death  of  a  brakemon,  caused  by  a  dttect- 
Ive  standard  in  a  shunting  apparatus  claimed  by 
plaintiffs  to  have  lumped  out  of  its  socket  while 
being  used  In  shining  a  car,  it  appeared  from 
plaintiffs'  own  witnesses  that  the  standard,  in- 
stead of  lamping  out,  broke  off  in  the  socket:  and 
that  there  was  a  downward  bearing  upon  It,  so 
that,  even  If  loose,  and  without  a  pin  to  hold  it 
In,  it  could  not  have  bounced  out  Htld,  that 
there  was  no  evidence  ot  negligence  on  defend- 
ant's part  to  go  to  the  lury. 

Appeal  from  court  of  common  pleas. 
Perry  county. 

Action  by  Andrew  Hartman  and  Nancy 
M.  Hartman,  his  wite,  against  the  Penn- 
sylvania Railroad  Company  lor  the  death 
of  their  son.  Judgment  for  defendant. 
Plaintiffs  appeal.    A£Qrmed. 

The  evidence  showed  that  deceased  was 
employed  by  defendant  as  a  brakeman, 
and,  when  killed,  was  acting  as  "poler"  in 
shifting  cars  by  means  of  a  shunting  pole, 
which  was  an  apparatus  in  use  by  de- 
fendant in  making  up  trains  to  push  cars 
on  the  next  track  to  the  one  on  which  the 
shifting-engine  was.  The  shunting  device 
consisted  of  a  standard  of  wood  about 
four  feet  high  and  five  inches  In  diameter, 
fixed  Into  a  cast-iron  socket  which  was 
fastened  upon  the  dead-wood  of  the  ten- 
der. The  part  which  enters  the  socket 
was  smaller  than  the  balance  of  the  stand- 
ard, and  fitted  down  Into  it  with  a 
shoulder,  which  rested  on  the  top  of  the 
casting.  In  the  side  of  the  casting  there 
was  a  bole  through  which  a  key  was  In- 
tended to  be  driven  into  and  through  the 
wood  to  hold  the  standard  in  the  socket. 
From  this  standard,  and  Its  only  support, 
hung  theshunting  pole,  a  stick  some  seven 
feet  long  and  some  six  Inches  thick,  the 
one  end  resting  in  a  cast  cup  on  the  shift- 
er, and  the  other,  when  In  use,  placed 
against  a  like  cup  or  disc  on  the  car  to  be 
shunted,  and  supported  by  chains  fast- 
ened to  or  dependent  upon  the  stand- 
ard. While  shunting  a  car  the  standard 
broke  off  near  the  socket,  and  the  accU 
dent  resulted  in  the  death  of  deceased. 
■  Sponuler  A  Markel,  for  appellants. 
Junkin  A  Jaukin,  for  appellee. 

Pbb  Curiam.  The  only  question  here  to 
whether  there  was  sofficlent  evidence  of 
Degllg^eDcu  on  the  part  of  the  defendant 
company  to  sul>mlt  to  the  Jury.  The 
tonrt  below  said  there  was  not,  in  answer 


to  the  defendant's  point,  and  directed  a 
verdict  In  its  favor.  Thecontentlon  of  the 
plaintiffs  was  that  the  standard  in  qoes- 
tlon  was  defective,  and  that  It  had  Jumped 
out  of  the  socket  and  lost  Its  purchase. 
But  this  contention  was  a  mere  theory; 
It  was  contradicted  by  the  plaintiffs'  own 
witnesses,  and  was,  moreover.  In  direct 
confllpt  with  well-known  laws  of  mechan- 
ics. Even  if  the  standard  was  loone  In  the 
socket,  yet,  as  there  was  a  downward 
bearing  upon  It,  we  do  not  see  how  It 
could  possibly  Jump  or  bounce  out.  The 
evidence  on  both  sides  plainly  shows  that 
the  standard  broke  off  In  the  socket,  and, 
with  this  fact  practically  undisputed  by 
the  evidence,  the  plaintlBs  had  no  case.  It 
is  not  difficult  to  see  bow  the  accident  oc- 
curred. It  is  not  necessary,  however,  for 
us  to  discuss  that  subject.  It  is  sufficient 
to  say  that  there  to  no  evidence  in  the  case 
which  would  Justify  a  Jury  in  finding  that 
it  was  the  result  of  negligence  on  the  pan 
of  the  defendant. 
Affirmed. 

a46  Pa.  St  8»s> 

SHiELns  V.  DstiO. 
{Supreme  Cou/rt  of  Pentuylvanla.   Oct  IB,  1801.  > 

COHVXTAHOS  OV  LaSS— Oc-WSLL  HiOHIirKBT 

— RiOHT  or  Kexoval. 
.  Plaintiff's  testator  executed  a  deed  in  fee- 
simple  covering  his  entire  Interest  In  certain  land, 
and  in  all  the  Duildinss,  Improvements,  and  ap- 
purtenances thereto.  The  grantee  at  the  same 
time,  and  as  part  of  the  same  transaction,  exe- 
cuted a  bond  conditioned  for  the  payment  c(  a 
stated  sum  after  the  grantor's  death,  and  for  cer- 
tain proportions  of  the  hay,  fruit,  and  pasture  of 
the  land  during  tils  life.  It  also  permitted  him 
to  operate  his  oil-wells  on  the  preSnises  without 
let  or  hindrance,  and  to  remove  at  any  time,  at 
his  own  pleasure,  anv  buildings  and  machinery 
at  the  said  wells.  After  removtng  some  of  the 
maohlneiy,  the  grantor  died.  The  machinery 
that  remained  at  the  other  wells  was  essential  to 
their  operation,  and  was  part  of  the  realty.  No 
right  of  removal  was  vested  in  the  grantor's  ex- 
ecutors, or  In  his  heirs  or  assigns.  Held,  that 
the  privilege  was  purely  personal,  and  died  with 
the  grantor. 

Appeal  from  court  of  common  pleas. 
Clarion  county. 

Action  by  Oeorge  P.  Delo's  executor 
against  D.  M.  Delo  for  the  right  to  re- 
move the  machinery  from  certain  oil  wells, 
located  on  lands  which  Oeorge  P.  Delo 
had  conveyed  to  the  defendant.  There  was 
Judgment  (or  plaintiff,  and  defendant  ap- 
peals.   Reversed. 

W.  L.  Corbett,  for  appellant.  W.  A.  HlaJ- 
auui,  for  appellee. 

Grebn,  J.  The  deed  from  George  P. 
Delo,  the  plaintiff's  testator,  to  D.  M. 
Delo,  the  defendant.  Is  an  absolute  deed  in 
fee-simple,  and  passed  to  the  grantee  ev- 
ery possible  interest  of  the  grantor  in  the 
land,  and  all  its  buildings,  improvements, 
and  appurtenances.  No  estate  whatever 
In  the  premises  granted  remained  in  the 
grantor.  Had  there  been  nothing  more 
in  the  transaction  than  the  deed,  it  cannot 
be  questioned  for  a  moment  that  the  ma- 
chinery and  fixtures  in  and  about  the  oil- 
wells,  which  were  in  operation  at  thetlme 
the  deed  was  made,  would  have  passed 
with  the  title.  Neither  argument  nor  au> 
tbority  is  needed  in  support  of  tbto  propo- 
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Bition.  There  was,  however,  another  pa- 
per bearing  the  same  date  as  the  deed, 
and  which  must  be  regarded  as  a  part  of 
the  transaction.  It  was  a  bond  executed 
by  D.  M.  Delo  for  the  payment  to  George 
P.  Delo  of  $4,300  as  mentioned  In  a  cer- 
tain condition  annexed.  This  condition 
reqnired  that  the  money  should  be  paid 
In  four  equal  annual  sums,  beginning  one 
year  after  the  death  of  George  P.  Delo, 
and  in  the  mean  time,  during  bis  life,  the 
said  D.  M.  Delo  was  to  giye  to  George  P. 
Delo  one-fourth  of  the  hay  in  the  barn 
produced  on  the  premises,  one-fourth  of 
the  fruit  produced  from  the  trees  growing 
nn  the  premises,  and  one-fourth  of  the 
pasture,  it  he  desired  It.  The  condition 
conclndes  us  follows:  "Also  the  said 
George  P.  Delo  to  have  the  privilege  of 
operating  his  oil-wells  on  the  premises 
without  let  or  hlndrai.r.e  from  the  said  D. 
M.  Delo,  and  the  said  George  P.  Delo  may 
at  any  time,  at  his  own  pleasure,  remove 
any  buildings  and  the  machinery  of  the 
said  wells  without  any  fraud  or  further 
delay,  then  this  obligation  to  be  void,  or 
otherwise  to  remain  In  foil  force  and  vir- 
tue." 

It  will  be  observed  that  whatever  rights 
G«>orge  P.  Delo  held,  as  against  D.  M. 
Delo,  were  under  and  by  virtue  of  the 
bond.  This  was  the  personal  obligation 
of  D.  M.  Delo.  Nothing  was  reserved  or 
excepted  out  of  the  deed.  The  bond  re- 
quired that  D.  M.  Delo  should  give  the 
money  stipulated,  give  the  proportions  of 
hay,  fruit,  and  pasture  specitled  in  the 
bond,  and  should  also  permit  George  P. 
Delo  to  operate  the  oil-wells  for  his  own 
account,  and  to  remove,  at  his  pleasure, 
any  buildings  and  the  machinery  at  the 
w^la.  From  six  of  the  wells  George  P. 
Delo  did  remove  the  machinery  during  his 
life,  and  the  other  three  were  in  operation 
at  his  death.  The  machinery  at  these 
wells  remained  and  was  essential  to  their 
operation.  The  wells  and  their  machin- 
ery were  a  part  of  the  realty.  Unless  a 
right  to  remove  the  machinery  after  the 
death  of  George  P.  Delo  was  vested  In 
somebody.  It  must  continue  to  remain. 
No  such  right  was  reserved  to  the  execu- 
tors or  administrators  of  George  P.  Delo, 
or  to  his  heirs,  or  to  his  assigns.  The 
privilege  to  remove  wa^  purely  personal 
to  George  P.  Delo,  and  died  with  his  per- 
son. There  is  no  analogy  to  the  case  of 
fixtures  erected  on  leased  premises  by  a 
tenant  or  by  the  owner  of  a  life-estate. 
George  P.  Delo  never  was  a  tenant  either 
lor  years  or  life.  He  was  the  owner  of 
the  land  at  the  time  he  operated  the  wells 
and  up  to  the  time  of  the  grant,  and  he 
put  in  the  machinery  and  fixtures  as  own- 
er, and  not  as  tenant  in  any  sense.  That 
being  the  case,  they  passed  by  the  grant 
of  the  land,  and  the  only  right  be  held  aft- 
er the  grant  was  under  the  personal  obli- 
gation of  the  grantee.  That  right  was 
limited  to  the  period  of  his  own  life  sim- 
ply, because  it  could  not  be  exercised 
thereafter,  and  it  did  not  extend  to  any 
other  persons  after  bis  death.  Of  course, 
no  other  person  than  George  P.  Delo  could 
claim  the  one-fourth  of  the  hay,  fruit,  and 
pasture,  either  during  his- life  or  after,  and 
nothing  can  be   clearer   than  that  that 


right  died  with  his  person.  1? be  right  to 
remove  the  machinery  has  no  higher  or 
other  origin  than  the  right  to  take  the 
hay,  fruits,  and  pasture.  We  are  clearly 
of  opinion  that  the  right  to  the  machinery 
at  the  wells  passed  with  the  deed  to  D.  M. 
Delo,  and  was  subject  only  to  the  right 
of  removal  by  George  P.  Delo  daring  his 
life.  That  right  not  having  been  exercised 
as  to  the  machinery  at  the  three  wells 
which  were  In  operation  at  the  death  of 
George  P.  Delo,  that  machinery  belongs 
to  D.  M.  Delo  under  his  deed.  There  was 
no  severance  of  the  machinery  from  the 
freehold  daring  the  life  of  George  P.  Delo. 
and  hence  it  cannot  be  claimed  by  his  ex- 
ecutors. The  Judgment  of  the  court  be- 
low is  reversed,  and  judgment  Is  now  en- 
tered on  the  cane  stated  for  the  defendant, 
with  costs,  including  costs  of  this  appeal. 


(144  Ps.  St  m) 
80NDHBIHBB  V.  HOOTBB. 

(Supreme  Court  of  Pemnxylvania.   Oct  5, 1891.) 
Review  on  Affsal— Imiutbriai.  Isstruotions. 

Where,  in  an  action  for  breach  of  war- 
ranty of  a  horse,  error  was  assigned  because  of  a 
refusal  to  charge  that,  if  the  "alleged  defect  was 
a  patent  defect, "  the  same  was  not  covered  by  a 
general  warranty,  but  no  evidence  was  brought 
to  the  attention  of  the  appellate  court  to  show 
that  the  defect  was  a  "patent  defect) "  that  court 
was  not  called  upon  to  consider  the  instruction 
merely  as  a  proposition  of  law,  for  the  reason  that 
that  was  of  no  consequence,  unless  based  upon 
the  evidence. 

Appeal  from  court  of  common  pleas, 
Lancaster  county. 

Action  by  Joseph  Sondbelmer  against 
Moses  B.  Hoover  to  recover  on  defend- 
ant's promises  to  furnish  plaintiff  a  sound 
horse,  which  he  failed  to  do.  There  was 
a  judgment  for  plaintiff ,  and  defendant  ap- 
peals.   Affirmed. 

Pbtlip  D.  Baker  and  A.  W.  Saader,  for 
appellant.    Bro  wn  &  Henael,  for  appellee. 

Per  Curiam.  We  do  not  think  it  was 
error  to  deny  the  defend  ant's  second  point, 
which  asked  the  court  to  instruct  the  jury 
"  that,  if  the  jury  believes  that  the  alleged 
defect  was  a  patent  defect,  apparent  upon 
careless  inspection,  then  the  same  is  not 
covered  by  a  general  warranty. "  The  jury 
have  found  the  fact  of  a  warranty,  and 
the  breach.  Said  breach  related  to  a  de- 
fect in  the  eye  known  among  horsemen  as 
"blue  eye."  Our  attentioi  has  not  been 
called  to  a  word  of  testimony  showing 
that  this  was  "a  patent  defect,  apparent 
upon  careless  inspection."  We  are  not 
called  upon  to  consider  the  law  as  stated 
in  the  point,  for  the  reason 'that  it  is  of  no 
Importance,  unless  based  npon  the  testi- 
mony in  the  case.    Judgment  affirmed. 


UM  Pa.  St  266) 

SWEiGBRT  V.  FiNLEY,  Sberltt. 
(.Swpreme  Cowrt  <ff  PemuyVoamia.    Oct  6, 1891.) 
Wbonqfdl  Levt— IiiABitmBs  or  Sheriff— Dim- 
AGES  —  New  Trial  —  Newlt-Disoovebkd  Evi- 
dence. 
1.  In  an  action  against  a  sheriff  for  the  value 
of  property  claimed  by  plaintiff,  and  seized  un- 
der an  execution  against  a  third  person  whu  had 
Surcbased   the  same  as  agent  for  plaintiff,  the 
ebt  having  arisen  before  the  commencement  of 
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the  agency,  and  while  the  agent  was  in  the  same 
kind  of  business  on  bis  own  accovint,  the  failure 
of  the  agent  or  of  plaintiff  to  disclose  the  agency 
Is  not  to  be  considered  in  determining  the  own- 
ership of  the  property,  nor  is  it  fraud,  or  evi- 
dence of  fraud,  against  the  execution  creditor. 

8.  In  an  acrtion  against  a  sherifl  for  unlaw- 
fully seizing  and  selling  plaintiff's  property  un- 
der an  execution  against  a  third  person,  the 
measure  of  plaintiff's  damages  is  the  market  price 
of  the  property  in  the  neighborhood  at  the  time 
of  the  levy,  and  evidence  of  the  amount  for  which 
the  sheriff  sold  iL  offered  on  the  ground  that  it 
was  of.no  special  value  to  plaintiff,  is  properly 
ecoluded. 

8.  In  an  action  against  a  aheriil  for  nnlaw- 
tnlly  seising  and  selling  property  claimed  by 
plaintiff  under  an  execution  against  plaintiff's 
agent,  who  had  bought  the  same  for  plainilff, 
defendant  moved  for  a  new  trial  on  the  ground 
of  newly-discovered  evidence,  showing  that  a 
witness  would  testify  that,  when  he  and  plain- 
tiff were  looking  over  the  advertisement  of  the 
sheriff's  sale  of  the  property,  he  asked  plaintiff 
how  it  would  go  with  the  execution  debtor,  (the 
agent,}  and  that  plaintiff  replied  that  he  did  not 
know,  and  did  not  have  anything  to  do  with  it. 
The  conversation  was  denied  by  plaintiff.  SeM, 
that  a  new  trial  was  properly  refused. 

Appeal  from  court  ot  common  pleas, 
York  county. 

Action  by  JoBPph  W.  Swei^ert  against 
Lysander  W.  Flnley,  sheriff  of  York  coun- 
ty,torecuver  the  value  of  property  claimed 
by  plaintiff,  and  seized  and  sold  by  defend- 
ant under  execution  against  one  William 
Lesb.  Judgment  tor  plaintiff.  Defendant 
appeals.    Affirmed. 

On  the  trial  it  appeared  that  Lesh,  the 
execution  debtor,  contracted  the  debt 
while  be  wan  engaged  In  the  junk  baslness 
on  his  own  account,  and  that  he  was  aft- 
erwards employed  by  plaintiff,  as  his 
agent,  to  buy  Junk  for  him ;  plaintiff  fur- 
nishing the  money,  and  paying  him  a  cer- 
tain compensation.  While  so  acting  for 
plaintiff,  Lesh  purchased  certain  iron  for 
him,  which  was  part  of  the  property  seized 
and  sold  by  defendant.  The  other  prop- 
ert.v  was  a  horse,  wagon,  and  harness, 
and  some  forks,  which  had  belonged  to 
Lesh,  when  he  wa«  in  the  buBlness  for 
himself,  but  which  he  claimed  to  have 
transferre<l  to  plaintiff.  Thera  was,  how- 
ever, no  actual  change  of  possession  from 
Lesh  to  plaintiff  as  to  this  property,  and 
as  to  it  the  court  directed  a  verdict  for  de- 
fendant. As  to  the  Iron,  a  verdict  was 
rendered  for  plaintiff.  Plaintiff  claimed 
that  as  Lesh  continued  In  the  business 
with  the  same  horse  and  wagon,  and  at 
the  same  place,  as  before  his  alleged  agen- 
cy for  plaintiff,  the  latter  was  bound  to 
give  notice  ot  the  agency  to  Lesb's  credit- 
ors, and  that,  not  having  done  so,  he 
could  not  recover.  The  court  held  other- 
wise,  and  charged  the-  Jury  that  plaintiff's 
ar  Lesh's  failure  to  dinclose  the  agency 
conld  not  be  regarded  as  a  circumstance 
to  help  them  In  coming  to  a  conclusion 
with  rrference  to  the  ownership  of  the  Iron, 
the  creditor  under  whose  esecutinn  the 
iron  was  seized  having  become  a  creditor 
prior  to  the  commencement  of  the  agency, 
and  the  purchase  of  the  Iron  by  Lesb  as 
agent,  and  that  It  was  not  fraud,  or  evi- 
dence ot  fraud, agalnstsuchcreditor.  This 
ruling  Is  asslftned  as  error.  As  to  the 
value  ot  the  property,  defendant  offered 
to  prove  what  it  sold  for  atthe  public  sale 


under  the  execution,  on  the  ground  that 
there  was  no  evidence  on  behalf  of  plain- 
tiff that  It  was  of  special  value  to  him. 
The  court  excluded  the  evidence,  holding 
that  the  proper  standard  of  damages  was 
the  market  price  in  the  neighborhood  at 
the  time  it  was  levied  on,  which  ruling  is 
also  assigned  aa  error.  Defendant  moved 
for  a  new  trial  on  the  ground  of  after-dis- 
covered evidence,  which  was  the  testimony 
ot  a  witness  that  before  the  sheriff's  sale 
of  the  property,  while  looking  over  an 
advertisement  of  the  same  with  plaintiff, 
he  asked  plaintiff  how  It  would  go  with 
Lesh ;  and  that  plaintiff  replied  that  he 
did  not  know,  and  that  he  had  nothing  to 
do  with  it.  Plaintiff  denied  that  such  a 
conversation  took  place.  The  court  re- 
fused to  grant  a  new  trial,  and  this  ruling 
is  assigned  as  error. 

H.  H.  McClune,  for  appellant.  Gelse, 
Ziegler  &  Strawbrid/ce,  for  appellee. 

PcR  Curiam.  The  court  below  properly 
instructed  the  jury  that  there  could  be  no 
recovery  for  the  horse,  wagon,  harness, 
and  forks,  for  the  reason  that  there  was 
not  sufficient  evidence  of  their  sale  and  de^ 
livery  by  William  Lesb  to  the  plaintiff. 
The  question  of  the  ownership  of  the  Iron 
was  fairly  submitted  to  the  Jury  under  ade- 
quate instructions.  An  examination  of 
the  numerous  afslgnments  falls  to  disclose 
error.  The  case  Is  not  important,  either 
as  to  the  principles  involved  or  tlie  amount 
in  controversy.    Judgment  affirmed. 


— —  (144  Pa.  St.  377) 

Commonwealth  v.  Johnson. 
(Suvreme  Cmtrt  of  Peniimilvania.    Oot.  5,1891.) 

DnnoQisTs — Certifioatb  of  CkntPBTSNcy — 
Whe:;  Required. 
Act  Pa.  May  24,  1887,  J  6,  (P.  L.  189,)  which 
prohibits  any  one  from  engaging  "as  manager" 
in  the  business  of  an  apothecary  or  pharmacist 
without  having  a  certificate  of  competency  and 
qualification  from  the  state  pharmaceutical  ex- 
amining board,  does  not  apply  to  the  owner  of  a 
drug-store,  who  employs  a  duly-certified  pharma- 
cist to  cariy  on  the  store  as  manager. 

Appeal  from  court  of  quarter  sessions, 
Northumberland  county. 

Horace  Rufus  Johnson  was  Indicted  for 
engaging  as  manager  In  the  business  ot 
apothecary  and  pharmacist  without  hav- 
ing obtained  a  certificate  of  competency 
and  qualification.  The  jury  returned  a 
special  verdict,  on  which  the  court  en- 
tered a  judgment  tor  defendant,  whereup- 
on the  commonwealth  took  this  appeal. 
Affirmed. 

The  opinion  of  the  court  below  (Will- 
iam M.  Rockefeller.  P.  J.)  Is  as  follows: 

"The  first  section  of  the  act  of  24tb  May, 
1887,  (P.  L.189,)  enacts  as  follows:  'That 
hereafter  no  person  whomsoever  shall 
open  or  carry  on  as  manager,  in  the  state 
of  Pennsylvania,  any  retail  drug  or  chem- 
ical store,  nor  engage  in  the  business  of 
compounding  or  dispensing  medicines,  or 
prescriptions  ot  physicians,  or  selling  at 
retail  any  drugs,  chemicals,  poison,  or 
medicines,  without  having  obtained  a  cer- 
tificate ot  competency  and  qualification  so 
to  do  from  the  state  pharmaceutical  ex- 
amining board,  and  having  been  dul.v 
registered  aa  herein  provided.'    There  is 
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no  punlehment  provided  tor  in  the  net  for 
a  vlolatiou  of  tbe  provisions  of  the  said 
first  section,  but  the  sixth  section  enacts 
'  that  no  person  shall  engage  as  manager 
In  tbe  business  of  an  apothecary  or  phar- 
macist, or  of  retailing  drags,  chemicalH, 
and  poisons,  or  of  compounding  and  dia- 
penstng  the  prescriptions  of  pbysidaus, 
either  directly  or  indirectly,  without  hav- 
ing'obtained  such  certificate  as  aforesaid. 
•  •  •  Any  person  who  sbtill  violate  or 
fall  to  comply  with  the  provisions  of  this 
section  shall  be  guilty  of  a  misdemeanor, 
and,  on  conviction  before  any  court,  shall 
be  punished  by  a  fine  not  exceeding  one 
hundred  dollars,  or  be  imprisoned  in  tbe 
county  Jail  of  the  proper  county  for  a 
terra  not  exceeding  one  year,  or  either  or 
both,  at  the  discretion  of  the  court.'  The 
tacts  found  by  the  special  verdict  show 
that  the  defendant  was  the  owner  ot  a 
drag-store;  that  he  had  no  certificate, 
and  was  not  registered,  but  another  who 
had  obtained  a  certificate,  and  was  duly 
registered  under  the  act,  carried  on,  as 
manager,  the  said  drug-store.  It  Ih  pos- 
sible that  the  provisions  of  the  first  sec- 
tion ot  tbe  act  are  broad  enough  to  make 
It  unlawful  for  any  unregistered  person, 
whether  as  owner  or  proprietor  merely, 
to  open  any  drug  or  chemical  store,  or  to 
engage  in  the  business  of  compounding  or 
dispensing  medicines,  etc.,  even  though  he 
employs  a  manager  or  registered  clerk  to 
carry  on  and  conduct  the  business.  If 
this  is  so,  there  is  a  remedy  by  the  act  of 
1836,  which  empowers  courts  of  equity  to 
prevent  or  restrain  'the  commission  or 
continuance  of  acts  contrary  to  law,  and 
prejudicial  to  tbe  Interests  of  the  commu- 
nity or  the  rights  ot  individuals.'  But 
whether  any  person  other  than  one  who 
has  engaged  '  as  manager,'  merely  in  the 
business  of  an  apothecary  or  pharmacist, 
or  of  retailing  drugs,  chemicals,  and  poi- 
Bons,  etc.,  either  directly  or  indirectly, 
without  having  obtained  a  certificate  as 
required  by  the  act,  is  criminally  liable  Is 
another  question.  For  the  answer  we 
must  ascertain  whether  the  act  includes 
any  peraon  but  a  manager,  or,  in  other 
words,  who  Is  embraced  within  that 
term.  A  person — for  example,  an  execu- 
tor or  a  creditor— who  is  obliged  to  pur- 
chase at  a  judicial  sale,  may  find  hIniRelf 
in  possession  of  or  the  owner  of  a  drug- 
store: and,  it  he  cannot  dispose  of  the 
same  by  continuing  the  business,  employ- 
ing managers  or  registered  clerl<B  to  con- 
duct tbe  business,  very  great  hardship 
might  occur.  Tbe  purpose  of  the  act,  ot 
coarse,  was  to  require  that  persons  en- 
gaged in  the  business  of  druggists  or 
apothecaries  should  possess  practical 
knowledge  of  the  business  and  science  of 
pharmacy;  but, in  my  opinion,  there  is  no 
reason  why  any  person  should  not  be  the 
proprietor  or  owner  of  the  stock  in  trade, 
V  he  takes  no  part  In  conducting  or  keep- 
ing tbe  store,  and  for  such  a  case  provis- 
ion is  made  in  the  acts  ot  legislatures  of 
other  states.  In  the  present  case  we  have 
nothing  to  do  with  a  question  of  policy, 
the  only  question  being  upon  the  words 
In  the  sixth  section  ot  the  act,  namely, 
'  that  no  person  shall  hereafter  engage  as 
manager  in  tbe  business  ot  an  apotheca- 


ry,' etc;  and  then  follows  the  penalty  for 
violation  or  tallure  to  comply  with  the 
provisions  of  that  section.  It  is  contend- 
ed that  it  is  impossible  for  an  unregistered 
person  to  own  a  drug -store  without  at 
least  being  indirectly  engaged  as  manager 
in  tbe  business  of  an  apothecary  or  phar- 
macist. Judge  Kent,  in  speaking  of  the 
rules  ot  interpretation  of  statutes,  says, 
'The  words  ot  a  statute,  if  of  common 
use,  art)  to  be  taken  in  their  natural, 
plain,  obvious,  and  ordinary  signification 
and  import;  and,  it  technical  words  are 
used,  they  are  to  be  taken  in  a  technical 
sense,  unless  it  clearly  appears  from  the 
context,  or  other  parts  of  the  instrument, 
that  the  words  were  Intended  to  be  ap- 
plied dlflerently  from  their  ordinar.y  or 
their  legal  acceptation.  The  current  of 
authority  at  the  pi-esent  day,  said  Mr. 
Justice  Bronson,  is  in  favor  ot  reading 
statutes  according  to  the  natural  and 
most  obvious  import  of  the  language, 
without  resorting  to  subtle  and  forced 
constructions  for  the  purpose  ot  either 
limiting  or  extending  their  operation.'  1 
Kent,  Comm.  4^,  and  cases  there  cited. 
Penal  statutes  must  be  strictly  construed 
in  favor  ot  the  accused,  and,  so  far  as 
statutes  for  regulation  of  trade  impose 
fines  and  forfeitures,  they  are  to  J»e  con- 
strued strictly  as  penal,  and  not  liberally, 
as  remedial  laws.  See  cases  cited  in 
Brightly,  Dig.  103.  104,  48%.  I  see  noth- 
ing in  the  context  or  any  part  of  the 
act  in  question  in  this  case  that  makes  it 
clearly  appear  that  the  word  or  term 
'manager'  used  in  the  sixth  section  was 
intended  to  be  applied  differently  from  its' 
ordinary  or  legal  acceptation.  Ordinarily 
tbe  term  '  manager'  means  'one  who  has 
the  conduct  or  direction  of  anything;  as 
the  manager  of  a  theater;  the  manager 
of  a  lottery,  of  a  ball,'  etc.  Webster: 
'Manage'  means  'to  direct,  control,  gov- 
ern, administer,  oversee.'  In  Anderson's 
Dictionary  of  Law,  p.  650,  cases  are  cited 
in  which  the  courts  of  this  country  and 
of  England  have  held  that  the  word '  man- 
ager' '  may  mean  either  a  person  retained 
generally  to  represent  the  principal  in  his 
absence,  or  one  who  has  the  superintend- 
ence of  a  particular  contract  or  Job,  in 
which  latter  case  he  Is  like  a  fellow-work- 
man.' It  Is  often  applied  to  an  oflScerof 
a  corporation  chosen  to  superintend  its 
affairs.  I  am  of  the  opinion  that  the 
court  ought  not,  in  a  case  that  involves 
the  liberty  nl  a  citizen,  to  reject  the  plain, 
obvious,  and  ordinary  signification  of  a 
word  or  term  used  in  a  penal  statute, 
unless  it  is  very  clear  that  the  legislature 
Intended  that  it  should  be  applied  differ- 
ently. As  before  stated,  tor  the  purposes 
ot  this  case,  it  may  be  conceded  that  the 
first  section  ot  the  act  was  Intended  to 
prevent  all  persons,  whether  as  owners, 
proprietors,  or  managers,  from  opening 
and  carrying  on  any  retail  drug  or  chem- 
ical store;  bat  it  seems  that  by  th<f  sixth 
section  only  the  managers  thereof,  that 
is,  tbepersons  who  hare  the  conduct  or  di- 
rection of  the  business,  are  liable  to  be  pun- 
ished by  fine  and  imprisonment,  and  not 
an  owner  who  takes  no  part  in  conduct- 
ing the  same.  One  person  may  own  a 
business,  and  furnish  the  money  necessary 
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to  carry  it  on,  and  another  may  have  thu 
entire  conduct  and  direction  of  It, — that 
is  to  Bay,  be  the  manager  thereof:  and 
who  can  certainly  say  that  a  Htatate 
which  linposee  a  penalty  on  a  'manager' 
for  carrying  on  eneti  a  buslnesa  applies  to 
both?  Tbecbart  should  not  resort  to  a 
forced  construction  fur  the  purpose  of  ex- 
tending the  operation  of  a  penal  act  so  as 
to  cover  cases  not  plainly  expressed  there- 
in. The  citlsen  ought  to  be  plainly  In- 
formed by  the  act  Itself  before  he  should 
be  made  subject  to  a  fine  and  imprison- 
ment not  exceeding  one  year.  Not  being 
prepared  tu  say  that  it  is  impossible  tor 
an  unregistered  person  to  own  a  retail 
drug-store  without  being  directly  or  in- 
directly engaged  as  manager  In  the  busi- 
ness of  an  apothecary  or  pharmacist,  I 
have  come  to  the  conclusion  that  the 
facts  found  by  the  special  verdict  of  the 
Jury  do  not  constitute  an  offense  under 
the  sixth  section  of  the  Said  act  of  assem- 
bly; and  it  is  therefore  ordered  that  the 
verdict  of  the  Jury  finding  the  defendant 
not  guilty,  and  directing  that  the  prose- 
cutor ( Alonco  Bobbins  being  found  by  the 
jury  to  be  the  prosecutor)  pay  the  costs, 
is  now  entered  and  recorded  as  the  ver- 
dict of  the  Jury. " 

Vor/s  Aaten,  Dist.  Atty.,  and  Geo.  B. 
Beimensnyder,  for  the  Commonwealth; 
Wm.  H.  H&ckenberg,  for  appellee. 

Per  Curiam.  This  judgment  is  affirmed 
apon  the  opinion  of  the  learned  judge  of 
the  court  below. 


<1M  Pa.  St  »6i)        ■ 

CODNTT  OP  PeUST  T.  TrODTMAN. 

(Suprerne  Court  of  Pennsylvania.    Oct.  B,  1891. ) 

TiLXABLB  FrOFSRTT — MOBTQASSS  AND  JUCOHENTS. 

Act  Fa.  1879,  (P.  L.  120,)  provides  "that 
all  mortgages,  money  owing  by  soirent  debtors, 
whether  by  promissory  note,  penal  or  single  bill, 
bond,  or  judgment,  also  all  articles  of  Mree- 
ment  aad  accounts  bearing  interest, "  sh^l  be, 
And  are  hereby,  made  taxable,  etc.  Act  1889, 
(P.  L.  420,)  {  1,  contains  a  similar  enumeration, 
out  reduces  the  rate  of  taxation;  and  sections  7, 
8,  which  require  a  record  of  mortgages  and  judg- 
ments to  be  certified  and  filed  in  the  commission- 
«rs'  office,  provide  that  a  daily  record  shall  be 
kept  "of  every  mortgage  or  article  of  agreement 
given  to  secure  the  payment  of  money, "  and  "of 
every  single  bill,  bond,  Judgment,  or  other  in- 
strument secorlng  a  debt"  so  filed  as  aforesaid. 
Held,  that  mortgages  and  judgments  owing  by 
solvent  debtors  are  taxable  whether  they  Bear 
interest  or  not. 

Appeal  from  court  of  common  pleas, 
Perry  county. 

Action  by  the  county  of  Perry  against 
Charles  Troutman  to  determine  whether 
certain  judgments  and  mortgages,  which 
do  not  bear  interest,  and  of  which  defend- 
ant is  the  owner,  are  subject  to  taxation 
ander  the  provisions  of  tbe  act  of  1879, 
and  tbe  supplement  thereto  of  1889.  There 
was  judgment  for  plaintiff,  and  defendant 
appeals.  Affirmed.  The  following  is  the 
opinion  of  the  lower  court,  (Charles  A. 
Barnett,  President  Judge:) 

"The  material  facts  in  the  case  stated 
are  that  Charles  Troutman  sold  flv  esev- 
eral  farms,  situate  In  Buffalo  township,  in 
this  county,  to  five  different  purchnsers, 
and  took  Judgments  from  two  of  tbe  pur- 
v.22A.no.l8— 45 


chasers  and  mortgages  from  the  other 
three  to  secure  the  unpaid  purchase  money 
payable  in  annual  installments,  without 
interest;  that  under  tbe  act  of  1879  and  its 
supplements  theprothonotary  and  record- 
er, nspectively,  have  certified  said  Judg- 
ments and  mortgages  into  the  commis- 
alonnti*  office,  and  the  commissioners  have 
placeJ  tbem  in  the  statement  furnished  to 
the  assessors  of  Buflalo  township,  and  it 
is  proposed  to  tax  them  three  mills  on  the 
dollar  under  tbe  provisions  of  the  acts  of 
assembly  above  mentioned.  Thequestion 
to  be  decided  is, '  Are  judgments  and  mort- 
gages which  do  not  bear  Interest  taxable 
under  the  provisions  of  the  act  of  1879,  and 
thesupplement  passed  in  1889?'  Theactot 
1879,  S  17,  (P.  L.  120,)  provides 'that  all 
mortgages,  money  owing  by  solvent  debt- 
ors, whether  by  promissory  note,  penal  or 
single  bin,  bond,  or  judgment,  also  all  arti- 
cles of  agreement  and  accounts  bearing  in- 
terest owned  by  any  person  or  persons 
whatsoever,  (excepting  notes  or  bills  for 
work  or  labor  done,  and  all  obligations 
given  to  banks  for  money  loaned,  and 
bank-notes,)  •  •  •  shall  be,  and  are 
hereby,  made  taxable  for  state  purposes 
at  the  rate  of  four  mills  on  every  dollar  of 
the  value  thereof  annually.'  The  first  sec- 
tion of  tbe  act  of  1881,  (P.  L.  99,)  with  the 
exception  of  a  few  unimportant  verbal 
changes,  is  identical  with  the  foregoing. 
The  same  may  be  said  of  tbe  first  section 
of  the  act  of  1885,  (P.  L.  19.S,)  except  that 
the  rate  is  reduced  to  three  mills  annually. 
The  first  section  of  the  act  of  1889  (P.  L. 
420)  provides  that  'all  personal  property 
of   the    classes    hereinafter    enumerated 

•  •  »  Is  hereby  made  taxable  annually 
for  state  purposes,  at  the  rate  of  three 
mills  on  each  dollar  of  the  value  thereof, 

*  *  *  all  mortgages,  all  moneys  owing 
by  solvent  debtors,  whether  by  promis- 
sory note,  or  penal  or  single  bill,  bond, 
or  Judgment,  all  articles  of  agreement,  and 
accounts  bearing  interest,  all  public  loans 
whatsoever,  except  •  •  •'  There  would 
seem  to  be  nothing  In  these  provisions 
doubtful,  and  therefore  nothing  to  con- 
strue mortgages  and  judgments  as  i>er- 
sonal  property  Included  in  the  same  class. 
All  that  is  required  to  render  Judgments 
taxable  is  that  they  shall  be  owing  by 
solvent  debtors.  Articles  of  agreement 
and  accounts  are  included  In  tbe  second 
class;  it  is  to  them  that  the  words  '  bear- 
ing interest '  are  applicable. 

"It  is  said  that  the  act  of  1844  was  the 
beginning  of  our  present  revenue  system. 
Per  Clark,  J.,  in  Com.  v.  Canal  Co.,  128 
Pa.  St.  624. 16  Atl.  Rep.  584.  The  thirty- 
second  section  of  the  act  of  1844  (P.  L. 
497)  provides  that '  all  real  estate,  to-wit, 
houses,  lands,'  '  aUo  all  personal  estate, 
to-wit,  horses,  mares,  geldings,  mules,  and. 
neat  cattle,  over  the  age  of  four  years; 
also  all  mortgages,  money  owing  by  solv* 
ent  debtors,  whether  by  promissory  note, 
penal  or  single  bill,  bond,  or  judgment; 
also  all  articles  of  agreement  and  accounts, 
bearing  interest,  •  •  •  shall  be  valued, 
and  subject  to  taxation.'  The  act  of  1846, 
§  3,  (P.  Li.  486.)  made  it  the  duty  of  each 
assessor  'to  require  every  person  *  •  • 
to  deliver  to  him  a  statement  •  »  • 
showing  tbe  aggregate  amount  of  money 
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due  and  owing  by  solvent  debtors  to  such 
person,  •  •  •  whether  on  mortgage, 
judgment,  decree-bond,  note,  contract, 
agreement,  accounts,  and  settlements  In 
the  orphans'  court  and  courts  of  common 
pleas,  and  other  accounts,  excepting  exec- 
utory contracts  and  agreements  where 
possession  has  not  been  delivered  to  the 
vendee  under  such  contracts  ,and  agree- 
ments, and  excepting  notes,  contracts,  or 
accounts  for  work  or  labor  done,  and 
bank  notes,  whether  payable  on  demand 
or  at  any  specified  time,  past,  present,  or 
future,  or  whether  the  time  of  payment  be 
specified  or  not,  and  whether  containing 
an  agreement  to  pay  Interest  or  not, 
whether  written  or  verbal,'  for  purposes 
of  taxation.  '  There  is  a  laborious  Intent 
on  part  of  the  legislature  to  Include  every 
species  of  interest  or  personal  property  of 
this  kind,  so  as  to  defy  the  evasion  of  legal 
Bnbtlety,no  matter  by  what  name  held  or 
Invested.'  Per  Coulter,  J.,  in  Saving 
Fund  V.  Yard,  9  Pa.  St.  862.  The  act  of 
15th  March,  1847,  (Purd.  Dig.  1611,  pi.  180,) 
provided  that  said  third  section  should 
not  be  BO  construed  as  to  impose  a  tax  on 
the  running  or  book-accounts  of  mer- 
chants or  others  for  goods  sold  or  work 
done.  Since  1844,  therefore,  to  the  present 
time,  mortgages  and  moneys  owing  by 
solvent  debtors  have  continued  to  be  sub- 
jects of  taxation.  They  are  personal  prop- 
erty. They  are  taxable  as  such,  whether 
they  bear  interest  or  nott  The  seventh 
and  eighth  sections  of  the  act  of  1889,  re- 
quiring a  record  of  mortgages  and  judg- 
ments to  be  certified  and  filed  In  the  com- 
missioners' office,  provide  that  a  daily 
record  shall  be  kept  'of  every  mortgage  or 
article  of  agreement  given  to  secure  the 
payment  of  money,'  and  '  of  every  single 
Dili,  bond,  judgment,  or  other  Instmment 
securing  a  debt,'  and  ^o  filed  as  aforesaid 
in  the  commissioners'  ofilce.  If  only  judg- 
ments and  mortgages  that  bore  interest 
are  taxable,  it  would  be  useless  to  require 
others  to  be  so  certified  and  filed.  All 
mortgages,  all  moneys  owing  by  solvent 
debtors,  are  '  taxable  annually  for  state 
purposes  at  the  rate  of  three  mills  on  each 
dollar  of  the  value  thereof.*  It  seemR  to 
ns  that  the  only  difference  between  mort- 
gages or  judgments  payable  in  install- 
ments with  interest  from  a  fixed  date,  and 
those  payable  in  installments  without  In- 
terest, is  that  a  larger  sum  is  payable  in 
the  one  case  when  the  lustalbneut  falls 
due  than  in  the  other,  and  therefore  '  the 
value  thereof  is  by  that  much  the  greater. 
'Individual  mortgages,  money  in  the 
hands  of'  solvent  debtors,  etc.,  are  ordi- 
narily, indeed  we  think  universally,  valued 
at  their  face.  The  actual  value  of  an  in- 
dividual mortgage,  or  of  an  obligation  for 
money  in  the  hands  of  a  solvent  debtor,  is 
presumpti  vely  its  face  value.  If  the  mort- 
gage is  bad,  or  the  obligor  is  not  solvent, 
the  debt  is  not  taxable.  If,  on  the  con- 
trary, they  are  good,  the  common  experi- 
ence of  bnsiness  men  is  that  the  face  value 
Is  the  actual  value,  ascertained  in  the  ordi- 
nary modes  of  assessment.'  Per  Ci.arr, 
J.,  in  Com.  V.  Canal  Co.,  123  Pa.  St.  624,  16 
Atl.  Rep.  584.  See  Spangler  v.  York  Co., 
13  Pa.  St.  322;  Appeal  of  Fox.  112  Pa.  St. 
337,4  Atl.  Rep.  149;  People  y.  Eddy,  43  Cal. 


331 ;  Bllckensderfer  v.  School  Directors,  20 
Pa.  St.  88;  Railroad  Co.  v.  Com.,  104  Pa. 
St.  89;  People  v.  Worthington,  21  111.171. 
Being  of  opinion  that  the  mortgages  and 
judgments  owned  by  the  defendant  are  in- 
cluded within  the  general  terms  '  all  mort- 
gages '  and '  all  moneys  owing  by  solvent 
debtors'  of  the  act  of  1889,  and  are  there- 
fore taxable  for  state  purposes,  we  there- 
fore now,  17th  June,  1890,  in  accordance 
with  the  terms  of  the  case  stated,  enter 
judgment  in  favor  of  the  plaintiff  for  one 
dollar  and  costs  of  suit. " 

Lewis  Potter,  for  appellant.    Jua.    W. 
SbuII,  for  appellee. 

Per  Curiam.    Affirmed  upon  the  opio- 
ion  of  the  learned  judgeof  thecuurt  below. 


Ciu  Pa.  8t  tSS) 

McMellbn  et  ux.  v.  Union  News  Co. 
(Supreme  Court  of  PeTunsyVoanta.  Oct.  S,  1891.) 
X2MUBT  TO  Bkplotb— LlABILmSS  OF  Mastbb. 
In  an  action  against  a  news  company  for 
the  death  of  a  boy,  It  appeared  that  the  defend- 
ant company  employed  the  boy  to  sell  newspapers 
and  other  articles  on  railway  trains,  at  a  certain 
town;  that  he  was  expressly  Instructed  to  sell 
only  while  the  train  was  standing  at  the  station; 
that  he  was  to  board  the  cars  as  soon  as  they 
stopped,  pass  through  with  his  basket,  and  leave 
the  train  before  it  atarted;  and  that,  if  the  train 
did  start,  he  was  to  go  to  the  next  stopping  plaoe. 
Instead  of  obeying  his  instructions,  however,  he 
attempted  to  get  off  after  the  train  was  in  mo- 
tion, and  had  gone  some  distance.  Whether  he 
fell  off  or  jumped  off  was  not  known.  He  was 
a  well-grown,  intelligent  boy,  in  his  sizteentb 
year,  had  worked  for  his  father  at  the  trade  of 
a  carpenter,  and,  as  the  latter  testified,  was  worth 
"nearly  a  full  hand. "  Held,  that  there  was  no 
negligence  shown  on  the  part  of  the  company, 
and  that  it  was  not  liable,  even  though  the  boy 
was  employed  without  the  knowledge  of  his  par- 
ents. 

Appeal  from  court  of  common  pleas, 
Lancaster  county. 

Action  by  Ellas  McMellen  and  Annie  E. 
McMellen  against  the  Cnlon  News  Compa- 
ny for  injuries  to  their  son  while  selling 
papers  on  a  railway  train.  The  court  di- 
rected a  judgment  of  nonsuit,  and  plain- 
tiffs appeal.    AflJrmed. 

Emlea  Fraaklin,  George  Naaman,  and 
B.  Frank  Eableman,  for  appellants.  H. 
M.  North  and  Brown  A  Heasel,  for  appel- 
lee. 

Per  Curiam.  We  think  the  plaintiffs 
were  properly  nonsuited.  Conceding  that 
their  son  was  employed  by  the  defendants 
without  their  knowledge,  that  fact  woald 
not  make  them  responsible  in  damages  for 
the  accident  of  bis  death.  The  plaintltl 
can  only  recover  by  showing  that  the 
boy's  death  was  caused  by  the  negligence 
of  the  defendant.  There  was  no  evidenre 
to  sustain  their  contention  upon  that 
point.  The  defendant  company  employed 
the  plaintiffs'  son— an  Intelligent  lad  of  IS 
years  of  age — to  sell  newspapers,  maga- 
zines, and  other  printed  matter  upon  the 
cars  of  the  Pennsylvania  Railroad  Compa- 
ny at  the  city  of  Lancaster.  This  is  an 
emijlnyment  peculiarly  fitted  for  boys,  and 
in  which  men  are  seldom  engaged,  and  we 
are  not  aware  that  it  has  been  usually  re- 
garded as  a  dangerous  service.    There  is, 
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of  counie,  the  same  peril  which  pasaengers 
are  subjected  to,  bat  little  more.  In  this 
case  there  was  even  lees  hazard,  as  he  was 
expressly  directed  by  his  employer  to  sell 
bis  wares  from  bis  baslcet  only  while  the 
trains  were  standing  In  the  station  at 
Liancaster;  tbat  isto  suy.he  wasto  board 
the  trains  as  soon  as  they  stopped,  pass 
through  with  his  basket,  and  leave  the 
train  before  it  started.  He  was  farther 
Instructed  that,  if  the  train  started  before 
he  got  off,  he  was  to  go  to  the  next  stop- 
ping place.  Had  he  obeyed  these  instruc- 
tions, there  was  hardly  a  possibility  of  his 
being  injured.  It  appears  that  on  the  day 
of  the  accident  he  attempted  to  get  off  the 
train  after  It  had  started,  and  {;one  some 
distance.  The  evidence  upon  this  point  Is 
not  very  clear,  but  there  is  no  doubt  tbat 
he  was  upon  the  train  when  it  started, 
and  that  his  body  was  found  along  the 
track  some  distance  from  the  place  of 
starting.  Whether  be  fell  off  the  train  or 
jumped  oB  was  a  disputed  question,  and 
not  very  material.  Hedlsobeyed  bis  plain 
Instructions,  and  bis  death  was  the  unfor- 
tunate result.  He  was  a  well-grnwn.  In- 
telligent boy.  In  his  sixteenth  year,  had 
worked  for  his  father  for  some  time  at  his 
trade  of  a  carpenter,  and,  as  the  latter 
testified,  was  "worth  nearly  a  full  hand." 
We  fail  to  see,  under  the  circumstances, 
anything  to  show  that  the  death  of  the 
lad  was  In  any  degree  chargeable  to  the 
negligence  of  the  defendant  company. 
Judgment  affirmed. 

<143  Pa.  St.  tU)  

Summers  v.  BERGm-BR  &  Enqel  Bbbw- 
INO  Co. 

(Supretne  Covrt  of  PennaylvanUt.   Oct.  6, 1891.) 

Nbguqeht  Dbitiho  IK  Street — Ihjubibs  to 

Child— BviDENCB. 

1.  In  an  action  for  personallnjuries  sustained 
by  a  child  four  years  old  from  being  run  over  in 
a  public  street  by  one  of  defendant's  teams,  evi- 
dence showing  that  defendant's  driver  was  asleep 
when  the  accident  happened;  that  the  team  and 
wagon  were  moving  down  grade  at  a  rapid  gait; 
and  that  the  child,  when  first  discovered,  was 
between  the  forelegs  of  the  horses,— is  safficlent 
to  warrant  the  court  In  submitting  to  the  jury 
the  question  whether  defendant's  negligence 
caused  the  injuries. 

2.  FlaintifT's  failure  to  prove  how  the  child 
became  involved  in  the  iieril  in  which  she  was 
discovered  does  not  warrant  the  court  in  assum- 
ing either  that  she  was  negligent,  or  that  she 
ran  under  the  horses,  but  the  inference  is  that 
she  was  run  over  while  crossing  or  playing  in 
the  street. 

8.  The  record  of  a  criminal  prosecution  of 
defendant's  driver  for  reckless  driving  at  the 
time  of  the  accident  is  not  admissible  in  a  civil 
action  by  the  child  for  her  injuries. 

Appeal  from  court  of  common  pleas, 
Philadelphia  county. 

Action  by  Mary  Summers,  by  her  next 
friend.  M.  P.  Summers,  against  the  Bergner 
&  Engel  Brewing  Company,  for  personal 
injuries  sustained  by  plaintiff  from  being 
run  over  by  defendant's  team.  There  was 
a  verdict  in  plaintiff's  favor  for  97,500, 
from  which  she  remitted  all  over  95,000. 
From  a  judgment  thereon  defendant  ap- 
peals.   Affirmed. 

At  the  trial  defendantoffered  in  evidence 
the  record  of  the  case  of  Commonwealth 
T.  John  Dillenz,  defendant's  driver  when 


the  accident  happened.  M.  P.  Summers, 
the  next  friend  and  father  of  plaintiff,  and 
the  plaintiff  In  this  case  as  such  next 
friend,  was  the  prosecutor  la  the  case,  the 
record  of  which  was  offered  in  evidence, 
and  which  was  a  prosecution  of  defend- 
ant's driver  for  the  very  act  complained 
of  In  this  suit.  This  offer  was  rejected, 
and  forms  defendant's  flrst  assignment  of 
error.  Defendant's  third  requested  in- 
struction was  as  follows:  "No  person,  in 
driving  through  the  street,  is  bound  to  an- 
ticipate that  a  person,  either  child  or 
adult,  may  suddenly  run  in  front  of  or  un- 
der his  horses,  and  get  Injured;  and,  if  any 
Injury  does  happen  under  -such  circum- 
stances, the  driver  would  not  be  negligent, 
and  there  could  be  no  recovery  against 
him  or  bis  employer.  **  The  court  declined 
to  give  It,  and  defendant  excepted. 

Jnmes  P.  Dolman  and  John  Dolman,  for 
appellant.  John  O.  Johnson,  for  appel- 
lee. 

McCoLLiTM,  J.  May  Summers,  a  child  of 
four  yeara  old,  by  her  next  friend  and  fa- 
ther, brought  this  action  against  the  Berg- 
ner &  Engel  Brewing  Company  to  recover 
damages  for  Injuries  she  received  by  being 
run  overon  a  public  street  in  Philadelphia 
by  a  team  and  wagon  belonging  to  the 
defendant  company,  and  then  engaged  In 
Its  work  and  in  charge  of  Itn  employe.  It 
is  alleged  that  the  accident  was  the  result 
of  the  negligent  driving  of  the  team.  There 
was  evidence  that  at  the  time  of  the  oc- 
currence the  driver  was  asleep;  that  the 
team  was  on  a  descending  grade,  and  go- 
ing at  a  rapid  gait.  The  child,  when  ills- 
covered,  was  upon  her  feet,  and  being 
turned  around  between  the  forelegs  of 
one  of  the  horses,  but  before  she  could  be 
rescued  she  was  thrown  down,  and  strucli 
by  one  wheel  of  the  wagon,  and  custalned 
injuries  from  which  she  has  never  recov- 
ered, including  the  loss  of  the  sight  of  one 
eye.  The  negligence  and  the  accident 
were,  under  the  evidence,  closely  connect- 
ed, and  to  the  ordinary  observer  insepar- 
able. The  inference  that  the  formercaused 
the  latter  is  not  a  strained  one,  but  a  rea- 
sonable and  natural  result  of  the  testimo- 
ny. Aside  from  the  statement  of  the  driv- 
er, whose  account  of  the  affair  was  inco- 
herent and  confuted,  there  was  nothing  to 
Indicate  that  the  child  ran  hautily  or  im- 
pulsively under  the  horses  or  the  wagon, 
and  certainly  there  is  no  presumption  that 
she  did  so.  Besides,  a  child  (our  years 
old  cannot  be  held  responsible  for  contrib- 
utory negligence.  We  cannot  assume 
that  she  was  a  trespasser,  or  that  her  ac- 
tions were  negligent  and  rash,  merely  be- 
cause her  evidence  fails  to  explain  how  she 
bcciime  involved  in  the  peril  in  which  she 
was  discovered.  In  the  absence  of  testi- 
mony on  this  point,  the  reasonable  infer- 
ence is  that  she  was  run  over  while  cross- 
ing or  playing  in  the  streets;  and  when, 
as  here.  It  affirmatively  appears  that  the 
driver  was  asleep,  and  the  heavy  team  and 
wagon  were  moving  down  grade  at  a 
rapid  gait,  it  is  a  question  for  the  jury 
whether  the  negligence  of  the  defendant 
caused  the  Injuries.  In  Railway  Co.  t. 
Connell,  88  Pa.  St.  520,  cited  by  the  appel- 
lant. It  was  held  that  there  was  no  defect 
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In  tbe  car,  nor  neglect  in  Its  management; 
and  that  the  company  was  pot  reeponsi- 
ble  for  Injuries  received  by  a  child  from  his 
sudden  and  unexpected  attempt  to  mount 
tbe  front  platform  of  the  car  while  the 
driver,  who  was  also  conductor,  was  on 
the  rear  platform,  and  could  not  have 
foreseen  or  guarded  against  the  act;  but 
Mr.  Justice  Gordon,  in  delivering  the  opin- 
ion of  the  court,  said :  "  It  is  not  a  case  of 
mere  negligence  on  the  child's  part,  as  if  It 
had  been  run  over  while  crossing  or  playing 
in  the  street.  That  would  raise  a  question 
very  different  from  the  one  In  hand."  In 
Railway  Co.  v.Steinhart,  2  Penny. 358,  sub- 
stantially the  same  questions  were  raised 
that  we  are  Invited  to  consider  In  this 
case,  and  they  were  decided  against  the 
company.  There  is  a  striking  resemblance 
between  the  company's  sixth  point  in  tbe 
case  cited  and  the  appellant's  third  point 
in  the  case  under  consideration.  In  Rail- 
way Co.  V.  Steinhart,  supra,  the  plaintiff 
recovered  a  verdict  in  the  court  below, 
andln  nfHrming  the  judgment  this  court 
said:  "The  main  question,  then,  was 
whether  the  negligence  of  the  railway 
company  caused  the  injury.  While  some 
of  the  evidence  was  conflicting,  yet  there 
was  amply  sufficient,  if  believed,  to  justify 
tbe  jury  In  finding  it  as  a  fact.  There  was 
evidence  that  the  driver  of  the  car  was  in- 
toxicated, and  driving  at  a  rapid  rate  of 
speed,  without  giving  that  attention  to 
the  observance  of  any  object  on  the  track 
which  his  duty  required."  There  was  no 
exception  taken  in  the  court  below  to  the 
admission  of  evidence  that  the  loss  uf  sight 
was  attributable  to  the  accident,  nor  was 
tbe  court  requested  to  withdraw  it  from 
the  Jury.  It  la  now  suggested  and  argued 
that  tbe  testimony  on  this  point  was  in- 
sufficient to  justify  an  inference  that  the 
detect  of  vision  was  the  result  of  the  cas- 
ualty, and  we  ara  requested  to  convict 
the  court  l)elow  of  error  because  there 
was  not  an  unsolicited  instruction  to  that 
effect.  It  is  an  unusual  request,  but,  as 
we  think  the  testimony  of  the  experts  re- 
quired the  jury  to  determine  whether  the 
loss  of  sight  was  one  of  tbe  disabilities 
caused  by  the  accident,  we  dismiss  It  with- 
out further  comment.  The  record  of  the 
suit  in  the  court  of  quarter  sessions,  be- 
tween the  commonwealth  and  John  Dil- 
lenz,  was  not  relevant  to  this  issue,  and 
was  therefore  properly  excluded.  The 
specifications  of  error  are  overruled,  and 
the  Judgment  is  affirmed. 


OU  Pa.  St  122) 

Fearn  V  West  Jersey  Ferry  Co. 

{.Supreme  Court  of  Pennsylvania.    Oct.  5, 1891.) 

Deposition  Takbn  ih  Anothbb  Suit— Compb- 

TBNCT — NBOLIOBSCB  OP  CaBBIBB. 

1.  Where  a  husband  and  wife  were  each  in- 
jured on  a  ferry-boat  at  tbe  same  time  and  by 
the  same  cause,  tlie  deposition  of  the  husband, 
taken  In  an  action  by  the  wife  against  the  ferry 
company  for  the  injury  to  herself,  in  which  he  was 
plaintiil  only  by  reason  of  being  her  husband,  is 
not  admissible  in  an  action  by  the  wife  as  nis 
administratrix  against  the  company  for  the  in- 
jury to  him. 

2.  The  fact  that  the  deck  of  a  ferry-boat  was 
allowed  to  become  slippery  by  a  brief  fall  of 
snow,  and  that  a  passenger  slipped  and  fell 
thereon  a  few  minutes  after  tbe  liegiuning  of  the 


storm,  raises  no  presumption  of  negligence  on  the 
part  of  tbe  ferry  company  for  the  resulting  in- 
jury, where  there  is  no  contention  tliat  there  was 
any  defect  in  the  construotion  of  tbe  lx>at. 

Appeal  from  court  of  common  pleas, 
Philadelphia  county. 

Action  by  Amelia  Anu  Fearn,  adminis- 
tratrix, against  the  West  Jersey  Ferry 
Company,  for  personal  injuries  to  plain- 
tiff's husband.  Nonsuit  granted.  Plain- 
tiff appeals.    Affirmed. 

Frank  P.  Pricbard  and  J.  Da  vis  DufBeld, 
for  appellant.  A.  ff.Wintensteen  and  Geo. 
Tucker  Bispham,  for  appellee. 

McCoLLUM,  J.  The  questions  which  con- 
front us  in  this  case  are— First,  whether 
the  deposition  of  John  Fearn  was  admis- 
sible; and,  second,  whether  there  was  er- 
ror in  the  refusal  to  take  oft  tbe  nonsuit. 
Tbe  deposition  was  taken  in  a  suit  in  tbe 
circuit  court  of  tbe  United  States  in  which 
Amelia  Ann  Fearn  was  the  plalntiS  and 
the  West  Jersey  Ferry  Company  was  tbe 
defendant.  In  that  action  the  plaintiff 
claimed  damages  for  personal  Injuries 
caused  by  the  alleged  negligence  of  the  de- 
fendant company.  In  this  case  the  ad- 
ministratrix of  John  Fearn  claims  that 
he  received  an  Injury  through  the  negli- 
gence of  the  same  company  which  caused 
his  death.  It  Is  contended  by  the  appel- 
lant that  the  Injuries  for  which  these  suits 
were  brought  were  received  at  the  samo 
time  and  place,  and  were  attributable  to 
the  same  cause,  to-wit,  the  neglect  of  the 
defendant  company  to  keep  its  boat  in  a 
reasonably  safe  condition  for  the  ingress 
and  egress  of  its  passengers.  Assuuiing 
that  the  claim  of  the  appellant  is  correct, 
it  does  not  follow  tliat  a  deposition  taken 
in  one  action  is  admissible  as  evidence  in 
the  other.  The  actions  are  not  between 
the  same  parties,  although  we  have  the 
same  defendant  in  each.  The  fact  tbat  the 
plalntlB  in  the  first  action  was  the  wife  of 
the  plaintiff  in  this  action,  or  tbat  she  is 
now  his  widow  and  administratrix,  can 
make  no  difference  in  the  rule  which  al- 
lows tratimony  taken  in  one  action  to  be 
given  in  evidence  on  the  trial  of  another, 
which  involves  the  same  subject-matter, 
and  is  between  tbe  same  parties  or  their 
privies.  Tbe  joinder  of  the  husband  iu  the 
former  suit  was  merely  formal,  and  It  did 
not  gi^e  him  control  of  or  an  Interest  in 
it.  It  was  the  wife's  claim  that  was  liti- 
gated, tbe  judgment  was  obtained  in  her 
right,  and  it  was  exclusively  hers.  Identi- 
ty of  subject-matter,  in  whole  or  in  part, 
and  identity  of  parties  in  Interest,  must 
unite  to  render  a  deposition  in  one  case 
admissible  in  another.  This  is  the  doc- 
trine ol  our  cases,  of  the  act  of  1814,  and 
of  the  act  of  1887,  which  contains  the  last 
legislative  deliverance  on  this  subject. 
Haupt  V.  Henninger,  87  Pa.  St.  13H;  Har- 
ger  V.  Thomas,  44  Pa.  St.  128;  Act  March 
28, 1814,  (Purd.  Dig.,  10th  Ed.,  p.  625:)  Act 
May  28,  1887,  (P.  L.  158.)  The  appellant's 
offer  was  not  within  this  rnle,  and  the 
deposition  was  properly  rejected. 

In  considering  the  question  raised  by  the 
second  speclHcation  of  error,  it  must  be 
borne  in  mind  that  there  is  no  evidence 
in  the  case  which  snggests  any  defect  in 
the  construction  of  the  boat,  and  tbat  the 
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sole  complaint  is  tbat  Its  deck  was  slip- 
pery. This  condition  and  its  cause  are  ad- 
oqoately  described  in  tlie  appellant's  testi- 
mony. It  appears  that  it  cummeuced 
snowing  abont  the  time  Fearn  left  tlie 
Pennsylvania  station  for  the  ferry,  and 
tliat  it  was  snowing  when  tie  entered  the 
boat.  As  a  result  of  the  brief  storm  then 
in  progress,  the  decli  was  covered  with  a 
thin  coating  of  snow,  and  in  crossing  it 
to  reach  the  cabin  he  slipped  and  tell. 
Nearly  five  years  after  this  occurrence,  al- 
leging that  be  was  injured  by  bis  fall,  and 
that  it  was  caused  by  the  negligence  of 
the  defpndant  company,  he  brought  this 
action.  After  his  death  his  administratrix 
was  Bubstitated  as  plain titt,  and  on  the 
trial  the  evidence  of  hla  widow  and  son 
was  relied  on  to  sustain  the  charge  of  neg- 
ligence. This  developed  the  situation  at 
tbe  time  of  the  accident,  tbe  commence- 
ment and  progress  of  the  snow-storm, 
and  tbe  condition  of  the  boat  as  aSected 
by  it,  substantially  as  we  have  stated. 
Assuming,  as  the  appellant  contends,  that 
l^e  cause  of  the  accident  was  the  slippery 
condition  of  the  deck,  it  is  obvious  that 
this  condition  was  produced  by  the  snow 
falling  upon  it.  It  is  not  pretended  that 
It  was  the  duty  orwithin  tbe  power  of  the 
company  to  prevent  the  snow  falling  on 
the  deck  of  its  boat,  but  it  Is  claimed  that 
Its  obligation  to  its  passengers  required  it 
to  immediately  remove  the  snow,  and  re- 
store the  condition  which  existed  before 
tbe  storm.  It  is  well  known  that  rain  or 
snow  falling  upon  tbe  sidewalks  of  a 
town  or  city,  the  stops  and  platforms  of 
railway  cars,  and  the  decks  of  ferry-boats, 
will  render  them  slippery,  and  consequent- 
ly more  dliflcult  to  walk  upon.  But  it  is 
not  practicable  to  absolutely  prevent  this 
condition  while  the  rain  or  snowisfalUng, 
and  the  mere  existence  of  it  during  the 
storm  which  causes  it  raises  no  preanmp- 
tion  of  negligence  on  tbe  part  of  the  mu- 
hicipallty,  the  railway,  or  ferry  company. 
In  our  case  it  commenced  snowing  but  a 
few  minutes  before  the  accident,  and  was 
knowing  at  the  time  of  it.  There  was  no 
acenmulation  of  Ice  or  snow  on  the  deck 
formed  or  left  there  from  a  prior  rain  or 
snow-fall.  There  was  not  a  spark  of  evi- 
dence from  which  an  inference  could  be 
drawn  that  there  was  any  ice  on  the  deck 
where  Fearn  crossed  it.  Where  the  snow 
was  displaced  by  his  fall  the  deck  had  a 
slippery  appearance,  caused  by  the  moist- 
ure from  the  snow  upon  it.  It  is  shown 
by  the  testimony  and  the  photographs 
produced  by  the  appellant  on  the  trial 
tbat  it  was  the  same  appearance  present- 
ed by  the  decks  of  ferry-boats  of  like  con- 
Btmction  in  a  rain-storm,  or  when  wet 
from  any  cause.  It  was  therefore  Incum- 
bent upon  tbe  appellant  to  prove  an  omis- 
sion or  violation  of  a  duty  which  the  com- 
pany owed  to  him.  Tbe  cause  of  the  acci- 
dent was  known  as  well  to  the  appellant 
as  to  tbe  company.  In  such  case  the  pre- 
sumption of  negligence  arising  from  tbe 
mere  fact  that  a  passenger  was  injured 
wbite  on  the  appellant's  boat  has  no  ap- 
plication. Bailroad  Co.  v.  Napheys,  90 
Pa.  St.  185;  Hayman  v.  Railroad  Co.,  118 
Pa.  St.  508, 11  Atl.  Rep.  815;  and  Farley 
V.  Traction  Co.,  182  Pa.  St.  58, 18  Atl.  Rep. 


1090.  As  the  appellant  failed  to  show  any 
Omission  or  violation  of  duty  by  the  com- 
pany in  connection  with  the  cause  of  tbe 
accident,  we  think  the  nonsuit  was  prop- 
erly ordered.  We  find  nothing  in  Nesllev. 
Railway  Co.,  113  Pa.  St.  800,  6  Atl.  Rep. 
72,  which  is  in  conflict  with  this  conclu- 
sion. In  that  case  there  was  ice  on  tbe 
step  or  the  car  caused  by  a  storm  the  day 
before,  and  the  ice  "had  been  suffered  to 
remain  on  the  step  from  the  previoaa 
day;"  and  it  was  held  that  "whether  it 
remained  there  for  such  time  and  in  such 
form  as  to  establish  tbe  negligence  of  tbe 
defendant"  was  a  question  for  tbe  jury. 
Here  there  was  only  a  slippery  condition 
of  the  deck  caused  by  a  storm  in  progress 
when  tbe  accident  occurred.  Judgment 
affirmed. 

Clti  Pa.  St.  408) 


Hand  v.  Clearfield  Consolidated 

Coal  Co. 

{Supreme  Court  of  Penngylvania.  Oct  6, 1891.) 

KaSTBS  AKt>  SSRVAItT — ^WKOtrOVDL  DlSCHASaS 
— LlABILITT  OT  COKFOIUTION. 

1.  The  president  and  directors  of  a  corpora- 
tion have  the  power  to  bind  it  by  a  contract  hir- 
ing an  employe  for  a  year  at  a  fixed  yearly  sal- 
ary ;  and,  where  sach  employe  is  wrongf  ally  dis- 
oharged  daring  the  year,  the  corporation  Is  lia- 
ble to  him  for  tlie  salary  for  his  unexpired  term 
of  service. 

a.  In  an  action  for  such  wrongful  dlsoliaiwe, 
evidence  by  one  of  defendant's  employes  that 
plaintiff  tvas  inattentive  to  business,  that  he 
made  some  mistakes,  and  that  In  his  intercourse 
with  other  employes  bis  manners  were  unpleas- 
ant, without  detailing  any  of  the  facts,  is  not 
sufBcieut  to  show  a  rightful  discharge,  in  view 
of  the  facts  that  none  of  the  officers  of  the  corpo- 
ration testified  to  any  reason  for  the  discharge, 
and  that  plaintiff  was  unable  to  obtain  any  rea- 
son firom  them  at  the  time  of  his  discliarge. 

Appeal  from  court  of  common  pleas, 
Pbiladelphia  county. 

Aaaampait  by  Elmer  E.  Hand  against 
the  Clearfield  Consolidated  Coal  Company. 
Flalntift  had  been  em  ployed  by  defendant's 
president  to  serve  the  corporation  one 
year  from  February  1, 1888,  at  a  salary  of 
Sl,800.  He  was  discharged  in  June,  1888, 
and  this  action  was  instituted  for  the  bal- 
ance of  his  salary.  From  a  verdict  and 
judgment  in  plaintiff's  favor,  defendant 
appeals.    Affirmed. 

SHmuel  Gttsttae  Thompson,  lor  appel- 
lant.    Rudolph  M.  Schick,  for  appellee. 

McCoLLCM,  J.  The  negotiations  which 
resulted  in  the  employment  of  Hand  were 
with  Langdon,  who  was  the  president  of 
tbe  appellant  company,  and  they  related 
to  a  service  of  one  year,  and  the  compen- 
sation to  be  paid  for  it.  It  appears  by  tbe 
undisputed  testimony  that  it  was  agreed 
that  Hand  should  serve  the  company  one 
year  from  the  1st  day  of  February,  1888, 
fur  f  1,800,  and  In  such  capacity  as  it  might 
designate.  There  is  no  denial  In  the  evi- 
dence that  Langdon  was  authurlzed  to 
make  this  agreement,  and  there  is  no 
suggestion  that  he  deceived  tbe  company 
as  to  its  terms.  On  the  contrary,  we  find 
the  action  of  the  board  of  directors  in  en- 
tire harmony  with  the  agreement,  and  tbe 
presumption  is  that  It  was  based  on  full 
and  accurate  information  communicated 
by  Langdon  in  the  discharge  of  his  official 
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duty.  In  the  presence  ot  plenary  proof  of 
a  contract  ot  birlnK  (or  a  year,  there  is 
no  room  for  the  contention  that  the  ap- 
pellant wau  at  liberty  to  terminate  the 
employment  at  Itspleasare,  and  without 
liability  to  its  employe.  It  was  clearly 
within  the  power  ot  the  corporation  to 
malie  the  contract  in  question,  and  it  is 
bound  to  compliance  with  its  tcrmH.  A 
corporation,  whether  municipal,  public,  or 
private,  unless  otherwise  specially  pro- 
vided by  statute,  may  euter  into  any  sim- 
ple contract,  either  in  writing  or  by  pa- 
rol, the  same  us  an  Individual  may,  and 
may  employ  or  discharge  servants  of  any 
class  or  description  necessary  for  theprose- 
c  ution  of  its  business,  in  the  same  manner  as 
may  be  done  by  a  natural  person.  Wood, 
Mast.  &  Serv.  §  87.  In  Soldiers'  Orphans' 
Home  V.  Shaffer,  63  III.  243,  the  trustees 
of  the  corporation  were  authorized  by  its 
charter  to  remove  any  officer  or  employe 
if  the  interests  of  the  institution  required 
It,  and  it  was  held  that  this  conferred 
on  the  trustees  a  power  of  removal  at 
their  discretion,  if  there  was  no  special 
contract  for  the  service  ot  the  employe 
tor  a  definite  time;  but  that  it  did  not 
give  the  right  to  discharge  him  without 
any  dereliction  on  his  part  when  he  had 
been  engaged  for  a  fixed  period.  It  was 
said  by  the  court  in  the  case  cited  that, 
"if  a  corporation  desires  to  retain  the 
right  of  removal  at  its  discretion,  it 
must  not  bind  itself  by  a  special  con- 
tract. The  law  will  not  permit  it  to 
disregard  the  terms  of  its  contract,  but 
It  must  be  governed  by  the  same  rule  as 
is  a  natural  person."  This  rule  is  so  con- 
sonant to  reason  and  justice  that  its 
existence  should  not  be  questioned,  nor 
its  enforcement  resisted.  The  evidence 
ot  any  dereliction  of  duty  on  the  part 
ot  the  appellee  is  very  slight  and  un- 
satisfactory. There  Is  really  nothing  spe- 
cific or  tangible  in  it.  But  one  witness 
was  called  by  the  appellant  company  on 
the  subject  of  the  appellee's  conduct  while 
in  its  service,  and  be  stated  in  a  general 
way  that  Hand  was  notattentlve  tobusl> 
ness,  that  he  made  some  mistakes,  and 
that  In  his  intercourse  with  other  em- 
ployes his  manners  wereunpleasant.  This 
witness  was  in  the  service  of  the  compa- 
ny, and  subordinate  to  Hand,  but  be  was 
not  able  to  give  any  details  respecting  the 
matters  ot  which  he  complained.  No  di- 
rector or  other  officer  of  the  company  was 
called  to  give  any  reason  for  Hand's  dis- 
charge, and  the  evidence  Is  uncontradicted 
that  when  he  sought  Information  on  this 
subject  he  was  unable  to  obtain  it.  It  is 
not  surprising  that  the  jury  found  that  he 
was  discharged  without  adequate  causp. 
They  did  this  under  instructions  which 
were  unobjectionable,  and  sanctioned  by 
the  authorities.  We  are  satisfied  with 
the  rulings  of  the  court  and  the  verdict  of 
the  jury.  The  specifications  ot  error  are 
dismissed,  and  the  judgment  is  affirmed. 

(144  Pa.  St  340)  

DoDD  et  al.  V.  Smith  et  ah 
{Supreme  Cou/rt  of  PennayVoa/nia.  Oct  6, 1891.) 

INJUNOTIOK — S.U.E8  OF  SiKILAB  ABTIOLB. 

Plaintiils,  who  owned  the  copyright  of  E. 
P.  Roe's  novels,  published  them  in  two  editions, 


one  printed  onthin  paper  witli  paper  covers,  and 
retailing  at  60  cents  a  copy,  and  the  other  hand- 
somely finished,  and  bonnd  in  cloth,  retailing  at 
$1.60  a  copy.  Defendants  purchased  over  60,000 
copies  of  the  paper  edition,  and,  binding'  them 
In  oloth  80  that  they  resembled  somewhat  plain- 
tiff's cloth  edition,  offered  them  for  sale  at  40 
cents  each  In  thousand  lots,  the  purchasers  after- 
wards retailing  them  at  about  60  centA.  Defend- 
ants' circulars  stated  that  they  were  "the  paper 
B.  P.  Roe  book  bound  in  cloth,  whloh  is  an  ezaot 
copy  of  the  genuine  $1.60  edition. "  HtM,  that 
an  injunotion  prohibiting  such  sales  was  proper- 
ly denied.    Hitohiu.,  J.,  dissenting. 

Appeal  from  court  ot  common  pleas, 
Philadelphia  county. 

Suit  by  Franic  H.  Dodd  and  others 
against  H.  J.  Smith  and  another  to  enjoin 
them  from  selling,  or  offering  for  sale,  cer- 
tain copies  of  E.  P.  Roe's  novels.  The 
court  refused  a  preliminary  injunction. 
Plaintiffs  appeal.    Affirmed. 

The  allegations  of  the  bill,  and  affidavits 
in  support  of  It,  showed  that  plaintiffs 
owned  the  copyright  of  E.  P.  Roe's  novels, 
and  publisbed  them  in  two  editions.  One 
was  printed  on  thin  paper  with  paper 
covers,  and  retailed  at  60  cents  a  copy. 
The  other  edition  was  printed  on  thiclcer 
paper,  handsomely  finished,  and  bound  in 
cloth,  and  retailed  at  $1.60  a- copy.  Ue- 
fendants  purchased  from  plaintiffs  over 
60,000  copies  of  the  cheap  paper-bound  edi- 
tion, bound  them  In  cloth  so  that  they 
somewhat  resembled  plaintiffs'  cloth- 
bound  edition,  and  sold  them  at  40  cents 
a  copy  In  thousand  lots.  They  retailed  at 
about  60  cents.  Defendants'  circulars, 
which  they  sent  out  to  the  trade,  stated 
that  the  books  were  "the  paper  E.  P.  Boe 
book  bound  in  cloth,  which  are  an  exact 
copy  ol  the  genuine  $1.60  edition."  It  was 
to  prevent  the  sale  ot  this  book  that  the 
injunction  was  asked. 

Andrews  &  Purdy,  J.  M.  &  W.  P.  Geat, 
an  A  John  Sparhawk,  Jr.,  tor  appellants. 
Cbas.  F.  Warwick,  for  appellees. 

Pbb  Curiam.  This  was  an  appeal  from 
the  decree  of  court  of  common  pleas  No.  8 
refusing  to  grant  a  preliminary  Injunction. 
The  decree  is  affirmed,  and  the  appeal  dis- 
missed, at  the  costs  of  the  appellant. 

Mitchell,  J.,  dissents. 


a«  Pa.  8t  set) 

Hollow  AT  ▼.  Jones  et  at. 
(Supreme  Court  of  PennsyVoankL  Oct  6, 1891.) 

TaZ-TiTLBS— EjECTKENiy-TlTI.B  TO  SCPPOBT— 
EviDBNCB — ^RbS  JudIOATA. 

1.  A  tax -sale  of  unseated  or  nnlmproved  land 
as  seated  or  improved  is  void,  and  passes  no  ti- 
tle to  the  purchaser. 

a.  In  ejectment  for  unimproved  land,  where 
plaintiff  fails  to  show  any  paper  title  in  himself, 
proof  that  he  cut  trees  on  the  land  dnring  one 
season  does  not  show  such  a  peaceable  and  actual 
possession  as  to  entitle  him  to  the  benefit  of  tiie 
rule  that  color  of  title  alone  is  sufficient  as 
against  mere  forcible  intruders. 

8.  The  refusal  by  a  court  of  equity  to  grant 
an  injunction  restraining  alleged  trespasses  on 
land  because  of  a  doubt  as  to  whether  complain- 
ants or  the  alleged  trespassers  were  vested  with 
the  title  is  not  an  adjudication  adverse  to  oom- 
plaiuants  on  the  issue  of  title,  so  as  to  bind  them 
m  ejeotment  subsequently  brought  against  them 
by  the  alleged  trespassers. 
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4.  In  ejectment  tat  wild  .and  nooccDpIed 
land,  a  will  derlsing  It  to  defendants'  grantors 
is  competent  to  show  oolor  of  title  tn  defendants. 

Appeal  from  court  of  common  pleas, 
Luzerne  county. 

Ejectment  by  Byron  Holloway  agatnut 
Jobn  Jones,  Michael  Bergan,  William  H. 
Cornell,  and  Henry  Cornell.  The  court 
directed  a  verdict  In  defendants'  favor, 
whereupon  plaintiff  procured  this  writ 
of  certiorari.    Affirmed. 

At  the  trial  plaintiff  offered  in  evidence 
the  record  of  an  equitable  action  brought 
by  W.  J.  and  H.  H.  Harvey,  under  whom 
defendants  claim,  to  enjoin  Asher  L. 
Davenport  and  N.Byron  Davenport,  for 
whose  use  the  present  action  of  ejectment 
is  instituted,  from  committing  trespasses 
on  tlie  land  In  dispute,  which  proceedings 
terminated  in  a  denial  of  the  injunction. 
The  court's  refusal  to  admit  this  record 
forms  plaintlB's  flrst  assignment  of  error. 
The  third  assignment  of  error  is  the  ad- 
mission in  evidence  of  the  will  of  Jameson 
Harvey,  devising  the  land  in  question  to 
W.  J.  and  H.  H.  Harvey,  under  whom  de- 
fendants claim.  This  will  was  admitted 
to  show  color  of  title  in  defendants. 

The  charge  of  the  court  to  the  jury  was 
as  follows,  the  portions  in  brackets  being 
objected  to  by  plaintiff: 

"As  this  easels  presented,  it  seems  to 
be  a  question  of  law,  to  be  decided  by  the 
court.  The  plaintiff  claims  that  the  court 
should  give  you  binding  instructions  that 
the  verdict  should  be  in  bis  favor.  The 
defendants,  on  the  other  hand, claim  that, 
nnder  the  law  and  the  testimony,  you 
should  be  Instructed  that  the  verdic  t  should 
be  in  tavor  of  the  defendants.  If  there 
were  any  disputed  qnestinns  of  fact  which 
were  material  in  the  present  case,  It  would 
be  the  duty  of  the  court  to  submit  them 
to  the  jury,  notwithstanding  any  opinion 
tbat  «ve  might  have  with  regard  to  the 
evidence  upon  those  facts.  But,  where 
there  are  no  disputed  questions  of  fact 
which  are  material  to  the  decision  of  the 
issue,  then  it  is  the  duty  of  the  court  to 
declare,  as  matter  of  law,  what  the  ver- 
dict should  be  nnder  the  uncontradicted 
material  and  relevant  testimony  in  the 
ease,  and  in  order  that  there  may  be  no 
delay  in  the  final  disposition  of  this  case, 
so  that  the  parties  may  have  an  oppor- 
tnpity  to  have  the  Judgment  of  the  court 
reviewed  in  the  supreme  court  this  year, 
we  will  state  as  briefly  and  as  clearly  as 
possible  the  conclusions  at  which  we  have 
arrived,  and  the  reasons  therefor.  This 
will  save  the  delay  incident  to  an  argu- 
ment of  a  rale  for  a  new  trial.  The  plain- 
tiff, Byron  Holloway,  brings  an  action  of 
ejectment  for  a  part  of  what  was  original- 
ly the  Phineas  Bradley  tract  of  land.  In 
Plymouth  township.  The  part  tor  which 
he  brings  this  action  has  been  spoken  of 
daring  the  trial  of  tbe  case  as  the  north- 
ern end  of  the  tract.  It  is  that  part  which 
is  north  of  what  has  been  spoken  of  as  the 
division  line  wbicb  was  painted  by  Mr. 
Jampson  Harvey  some  years  ago.  Now, 
In  an  action  of  ejectment  the  general  rule 
is  tbat  the  plaintiff  must  recover,  if  he  re- 
covers at  all.npon  the  strength  of  bis  own 
title,  and  not  upon  the  weakness  of  bis 
adversary's.    The  law  respects  tbe  posses- 


sion of  land  to  that  extent.  There  are 
exceptions  to  this,  as,  for  example,  where 
a  man  Is  in  the  peaceable  possession  of 
a  piece  of  land,  and  another  surreptitious- 
ly, or  by  fraud  or  by  force,  puts  him  out 
of  possession.  There  the  person  ejected 
may  recover  upon  tbe  strength  of  his  pos- 
sessiun,  without  showing  title,  unless  the 
defendant  In  possession  can  show  that  he 
has  a  better  title.  It  is  contended  upon 
the  part  of  the  plaintiff  that  this  case 
comes  within  that  principle;  that,  even 
though  theplalntlR  hasnotshown  a  valid, 
legal  title  to  the  land  In  controversy,  6tlll 
he  has  shown  such  a  right  as  entitles  him 
to  recover  as  against  these  particular  de- 
fendants. We  are  unable  to  agree  with 
tbe  counsel  who  has  so  earnestly  argued 
this  proposition  during  the  trial  and  at 
the  conclusion  of  the  trial.  Under  the  tes- 
timony it  appears  that  in  1878,  about  the 
1st  of  November,  200  acres  of  the  Phineas 
Bradley  tract  of  land  were  sold  at  treas- 
urer's sale  to  D.  D.  O'Neill  for  taxes  as- 
sessed in  the  years  1874  and  1875  In  the  un- 
seated list  as  unseated  land.  This  deed 
to  Mr.  O'Neill  was  subsequently  assigned 
to  A.  L.  and  A.  B.  Davenport,  and  some 
time  In  1879  they  went  into  possession. 
But,  according  to  the  testimony  of  Mr. 
Davenport  himself,  they  limited  theirclaim 
at  that  time  to  that  portion  of  the  tract 
which  lies  below  or  south  of  the  division 
line,  although  he  refuses  to  recognize  the 
existence  ol  such  a  line.  He  admits,  how- 
ever, that  it  was  not  until  1883  that  they 
asserted  any  claim  to  any  portion  of  the 
Phineas  Bradley  tract  north  of  that  line, 
and  not  until  the  fall  of  1885  did  they  at- 
tempt to  exercise  any  acts  of  ownership 
there.  They  allege  that  at  that  time  they 
did  cut  some  timber  upon  the  tract,  but 
that  they  were  stopped.  [In  1886  these 
defendants,  claiming  the  right  under  Mr. 
Jameson  Harvey,  went  Into  possession  of 
tbe  northern  end  of  the  tract,  erected  a 
saw-mill  aud  otberbuildinvs.and.sofaras 
appears,  have  been  in  possession  from 
that  time  until  the  present.  We  say  to 
yoii  that  under  this  testimony  there  was 
no  such  possession  shown  in  the  plaintiff, 
Holloway,  or  in  the  Davenports,  for  whom 
he  holds  as  trustee,  prior  to  1880,  as  brings 
their  case  within  the  principle  contended 
for  by  tiie  plaintiff.  In  other  words,  that 
they  did  not  have  such  actual,  peaceable, 
and  exclusive  possession  at  that  time  as 
would  protect  them  as  against  the  defend- 
ants, or  make  the  defendants  occupy  the 
position  of  raeretrespassers  and  Intruders.] 
If  that  principle  does  not  apply,  then  the 
question  arises,  has  the  plaintiff  shown 
such  a  title  in  law  as  entitles  him  to  a  ver- 
dict at  your  hands,  and  a  judgment  of  the 
court?  We  have  already  spoken  of  the 
title  derived  under  tbe  O'Neill  sale.  Tbat 
appears  to  have  been  the  title  only  to  the 
200  acres,  or  thereabouts,  at  the  south  end 
of  the  tract.  We  come  next  to  the  title 
derived  by  the  sale  of  the  commissioners 
in  November,  1885;  and  we  think,  after  as 
careful  a  consideration  of  the  case  as  we 
have  been  able  to  give,  that  the  plaintiff's 
case  must  rest  upon  tbe  validity  or  in- 
validity of  that  sale.  In  this  state  land  is 
divided,  for  the  purposes  of  taxation,  as 
you  all  know,  into  two  classes,— seated 
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and  unseated  laudfi.  Seated  land  is  such 
aa  is  redeemed  trom  a  state  ot  nature  by 
residence  and  cultivation,  or  by  either.  It 
would  appear  that  aomo  time  about  1864 
or  1866  there  was  a  residence  upon  the 
lower  end  of  the  tract;  a  saw-mill  there, 
and  a  small  clearing.  Whether  that  was 
of  such  a  nature  as  to  render  the  whole 
tract  seated,  or  whether  It  only  rendered 
the  southern  portion  ot  the  tract  seated, 
seems  to  us  Immaterial  at  the  present 
time.  It  that  residence  was  afterwards 
abandoned,  and  the  land  was  allowed  to 
run  wild  again,  it  would  become,  under 
the  definition  of  the  law,  unseated.  Now, 
this  is  a  fact  which,  U  there  were  any  dls- 
pute  about  It  at  all,  would  be  for  the  Jury 
to  decide.  Even  if  it  depended  solely  upon 
the  credibility  of  thedefendants'  witnesses, 
it  would  be  for  the  Jury  to  decide.  But, 
according  to  the  testimony  of  Mr.  Daven- 
port himself,  who  with  bis  brother  is  un- 
doubtedly the  real  owner  of  the  title  which 
is  asserted  here,  it  was  in  1877  wild  land. 
It  presented  that  appearance,  not  only 
to  the  assessor,  but  to  any  pei-son  who 
would  look  at  it.  The  seating  of  it  years 
before  did  not  make  it  seated  land  at  that 
time  under  the  testimony  in  the  case.  There 
are  two  methods  of  selling  land  for  taxes; 
one  method  applying  to  seated  land,  and 
another  method  applying  to  unseated 
land.  In  one  case  the  courts  say,  in  the 
case  of  taxes  assessed  upon  seated  laud, 
that  the  owner  Is  the  debtor  for  the  taxes. 
For  taxes  assessed  upon  unseated  land, 
the  land  itself  is  the  debtor,  and  is  charged 
with  these  taxes.  Unseated  land  may  be 
assessed  with  taxes,  and  sold, in  anyname 
which  sufficiently  identifies  It.  It  may  be 
assessed  and  sold  in  the  name  ot  the  real 
owner,  or  ot  the  original  warrantee,  or  it 
may  be  sold  by  any  other  description 
which  fully  and  sufficiently  Identifies  it. 
These  taxes  were  assessed  in  1877 and  1878, 
They  were  assessed,  not  against  the  land, 
in  the  name  of  Phineas  Bradley,  but 
against  Daniel  Seabert.  It  is  claimed  that 
this  was  a  valid  assessment  of  the  land; 
that  this  was  a  sufficient  identification  of 
the  land,  because  Mr.  Seabert— Daniel  F. 
Seabert— had  become  the  purchaser  of  the 
land  some  years  before  from  Mrs.  A.  B. 
KuIp,who  had  bought  the  land  at  a  treas- 
urer's sale  In  1868.  There  is  a  serious  ques- 
tion in  my  mind,  whether  or  not  the  name' 
of  Daniel  Seabert  is  a  sufficient  identifica- 
tion of  the  laud,  taken  by  itself  alone. 
Perhaps, under  thecircumatances.it  would 
a  question  of  fact  for  the  Jury,  and  there- 
fore we  do  not  positively  rule  the  case  up ' 
on  that  point.  [But  there  is  another 
principle,  which  Is  well  settled  by  all  the 
authorities,  that,  wherp  land  that  is  seat- 
ed is  sold  as  unseated, — is  assessed  and 
sold  as  unseated, — it  passes  no  title,  or 
where,  on  the  other  hand,  unseated  land 
Is  assessed  and  sold  as  seated,  it  passes  no 
title;  and,  according  to  the  testimony  In 
this  case,  this  land,  if  it  was  this  land,— if 
It  be  sufficiently  identified  by  the  name  of 
Daniel  Seabert  as  being  this  land,— this 
land  was  assessed  in  1877  and  187S  in  the 
seated  list,  and  was  sold  in  1880  as  seated 
lands  to  the  commlssltmers.  They  held  it 
for  five  years,  and  then  they  sold  It  at 
public  sale  to  Davenports,  for  whom   the 


plaintiff  claims.  As  we  have  said,  nnder 
the  uncontradicted  testimony  In  the  case, 
at  the  time  that  this  assessment  was 
made  it  was  unseated  land.  Therefore 
there  was  no  authority  to  assess  it  as 
seated  land,  or  to  sell  it  as  such.  We 
therefore  instruct  you,  for  this  reason, 
that  the  plalntlB  has  failed  to  show  a  title 
which  entitles  him  to  a  verdict  at  your 
hands,  and,  under  all  of  the  testimony  in 
the  case,  your  verdict  should  be  in  favor 
of  the  defendants.]  We  have  now  put  the 
case  in  a  position  where  it  may  be  re- 
viewed by  the  supreme  court;  and,  if  we 
have  made  any  error,  it  may  be  corrected. 
In  view  of  this  disposition  of  the  case. 
plaintiff's  points  are  answered  iu  the  nega- 
tive, and  defendants'  points  are  answered 
In  the  affirmative." 

Michael  Caonon,  for  appellant.  Geo. 
R.  Bedford  and  Alexander  Fsrnham,  tor 
appellees. 

Gbegn,  .T.  In  the  case  of  Hathaway  v, 
Elsbree,  54  Pa.  St.  498,  followed  by  Pres- 
wick  V.  McGrew,  107  Pa.  St.  43,  we  decided 
tnat  a  sale  of  land  for  taxes  under  the 
forty-first  section  of  the  act  of  29th  April, 
1844,  as  seated,  which  In  point  of  fact  was 
unseated,  W6is  a  void  sale,  and  passed  no 
title  to  the  purchaser.  In  the  present  case 
the  plaintllf's  own  testimony  has  estab- 
lished that  the  tract  of  land  In  controversy 
was  sold  as  seated,  and  that  at  the  time 
of  the  sale  it  was  in  fact  unseated.  As 
there  was  no  confiictlng  testimony,  the 
learned  court  below  Instructed  the  Jury 
that  the  plaintiff  had  failed  to  show  a  ti- 
tle that  gave  him  a  right  to  a  verdict, and 
under  ail  the  testimony  In  the  case  the  de- 
fendants were  entitled  to  a  verdict,  which 
was  accordingly  so  rendered.  We  are  ot 
opinion  that  this  instruction  was  entirely 
correct.  There  is  no  real  contention  that 
the  plaintiff  had  shown  a  sufficient  title 
in  himself  upon  which  to  ask  a  verdict. 
He  asked  an  instruction  that  he  had 
shown  title  enough  as  against  a  mere  in- 
truder who  had  ejected  him  by  force,  but 
the  court  very  properly  Instructed  the  Ju- 
ry that  he  had  shown  no  possession  of  the 
tract  In  question,  which  Is  north  of  the 
division  line,  which  would  entitle  him  to 
the  benefit  of  that  principle.  Holloway  is 
only  a  nominal  plaintiff,  the  real  plalntllfs 
being  the  two  Davenports.  On  the  trial, 
A.  L.  Davenport  testified  that  they  never 
had  any  Improvements  on  the  tract  north 
of  the  division  line,  and  thatthey  had  done 
nothing  on  the  ground,  except  that  they 
cut  Bome  Trees  in  the  fall  of  1885.  Nothing 
was  done  but  cutting  these  .trees.  The 
ground  was  not  cleared  up,  no  part  of  it 
was  inclosed,  none  of  it  was  cultivated, 
and  no  buildings  or  fences  were  put  up. 
There  was  no  conflicting  testimony,  and 
it  is  too  plain  for  argument  that  the  mere 
cuttiug  of  the  trees  In  1885  was  not  snch  a 
peaceable  and  actual  possession  of  the 
land  in  dispute  as  to  entitle  the  Davenports 
to  the  benefit  of  the  rule  that  a  color  of  ti- 
tle only  is  sufficient  against  mere  forcible 
intruders.  It  also  appears  In  the  charge 
and  In  the  evidence  that  the  plaintiff's 
claim  of  title  under  the  O'Neill  deed  was 
limited  to  the  part  of  the  Bradley  tract 
south  of  the  division  line  which  la  not  in- 
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Tolved  In  this  contest.  ThiB  left  tbe 
plaintiff  v?ith  DO  other  claim  than  that  de- 
rived Irom  the  tax-eale  ol  1878,  and  as  to 
that,  as  we  have  already  seen,  upon  the 
plaintin's  own  tenttmony,  the  land  In  dis- 
pute was  unequivocally  unseated,  and  the 
sale  of  it  as  seated  gave  no  title  to  the 
purchaser.  It  was  returned  by  tbe  asses- 
sor as  "unimproved,"  and  this  return,  It 
was  held  in  Hathaway  v.  Elsbree,  supra, 
describes  it  as  unseated.  We  said  In  that 
case  that  the  word  "unimproved,"  when 
used  in  tbe  assessor's  return,  means  "un- 
cultivated and  unseated;"  and  we  affirmed 
the  court  below  in  refusiuB  to  permit  the 
assessor  to  Interpret  his  meaning  in  the 
use  ol  the  word.  Besides  this,  A.  L.  Dav- 
enport, one  of  the  real  plaintiffs,  testified 
that  up  to  the  time  of  their  cutting,  In 
1885,  there  was  no  residence,  cultivation, 
or  improvement  of  any  kind  on  tbe  land 
in  dispute  north  of  tbe  divisioa  line,  and 
that  It  was  all  In  a  state  of  nature, — wild 
and  nninclosed ;  a  forest. 

The  equity  proceeding  for  an  inlunction, 
instituted  by  the  Harveys  against  tbe 
Davenports,  and  tbe  fact  that  it  terminat- 
ed in  a  master's  report  refusing  the  injunc- 
tion, was  much  pressed  In  the  printed  ar- 
gument for  the  appellants  as  an  adjudica- 
tion of  the  question  of  title  now  at  Issue, 
and  adverse  to  the  present  appellees.  But 
the  dightest  examination  of  that  caseand 
the  master's  report  shows  conclusively 
that  it  was  not  an  adjudication  of  tbe  tl- 
tleln  any  way.  On  tbe  contrary,  tbemas- 
ter  expressly  refused  to  decide  the  question 
of  title,  on  the  distinct  ground  that,  as 
there  was  doubt  about  it  on  all  tbe  evi- 
dence, the  title  must  first  be  tried  In  an  ac- 
tion at  law  before  equity  would  interfere. 
That  action  is  substantially  the  present 
proceeding,  and  the  refusal  of  tbe  injunc- 
tion in  tbe  equity  case  has  no  bearing  or 
significance  of  any  kind  upon  the  question 
of  title  in  this  case.  There  was  no  error, 
therefore,  in  rejecting  the  otters  of  testi- 
mony covered  by  the  first  and  second  as- 
signments of  error.  Whether  this  action 
of  ejectment  was  brought  by  the  plaintiffs 
in  the  equity  case,  or  by  the  Davenports, 
under  compulsory  proceedings  under  the 
act  of  .lune  24,  1885,  (P.  L.  152,)  is  immate- 
rial so  far  as  this  subject  Is  concerned. 

The  third  assignment  Is  not  sustained, 
because  the  will  of  Jameson  Harvey  was 
competent  evidence  for  the  purpose  of 
showing  color  of  title  in  the  defendants. 
The  remaining  assignments  are  disponed 
of  by  what  has  been  already  said,  and 
they  are  not  sustained.  The  act  of  April 
9,  1873,  relating  to  tbe  assessment  of  un- 
seated lands  in  Luzerne  county,  was  re- 
pealed by  the  act  of  May  1, 1876,  (P.  L. 
172,)  and  tbe  act  of  June  3, 1885,  (P.  L.71,) 
has  no  application  to  this  case,  as  It  was 
not  passed  till  long  after  the  sale  was 
made,  and  relates  only  to  sales  made  after 
its  passage.    Judgment  affirmed. 


(1«  Pa.  St  187)  

Galt  et  ah  v.  Smith. 
(Sufpremt  Court  of  Permgylvamia.    Oct.  B,  1891.) 

BUSBAND  AND  WlFB— GiFT  OP  lUTBBBBT— Evi- 
DEKCB. 

1.  A  bond  given  by  defendant  to  plaintiffs 
la  trust  for  defendant's  wi/e  provided  that  pay- 


ment of  Interest  to  tbe  wife  should  be  equivalent 
to  a  payment  to  plaintiffs.  Held,  that  the  wife 
had  sole  oontrol  oi  tbe  interest,  and  that  the  ^v- 
ing  up  of  all  claim  thereto  by  her  would  relieve 
defendant  from  liability  therefor. 

2.  The  testimony  of  the  wife's  children  that 
she  had  repeatedly  told  their  father  that  he  was 
to  pay  no  interest;  that  it  was  consumed  in  the 
family,— is  sofftcient  to  warrant  a  finding  that 
she  had  given  up  all  claim  thereto. 

Appeal  from  court  of  common  pleas,  .Ad- 
ams county. 

Action  by  James  C.  Oalt  and  Samuel 
Gait  as  trustees  against  James  A.  Smith 
tor  tbe  recovery  of  Interest.  Judgment 
for  defendant,  and  plaintiffs  appeal.  Af- 
firmed. 

David  Wills,  for  appellants.  S.  M.  Swope 
and  D.  McCob&ngliy,  for  appellee. 

Gbgrn,  J.  This  action  was  brought  to 
recover  arrears  of  interest  upon  a  bond 
given  by  the  defendant  to  the  plaintiffs  in 
trust  for  the  defendant's  wife.  By  the  con- 
dition of  the  bond  tbe  interest  was  to  be 
paid  either  to  the  wife  of  tbe  defendant  or 
to  the  plaintiffs  as  trustees  for  her.  Tbe 
principal  was  to  be  paid  to  her  chil- 
dren after  her  death.  According  to  the 
express  terms  of  tbe.  condition,  a  pay- 
ment to  tbe  defendant's  wife  would 
have  been  a  perfectly  good  payment,  re- 
lieving tbe  defendant  from  any  liability  to 
the  plaintiffs.  Even  if  the  interest  bad 
been  paid  to  tbe  plaintiffs,  they  would  bave 
been  bound  to  pay  It  over  to  the  defend- 
ant's wife.  Either  at  law  or  in  equity, 
the  wM^  was  the  sole  owner  of  the  Interest. 
It  cannot  be  disputed,  therefore,  that  she 
had  the  sole  control  over  the  Interest,  and 
might  do  with  it  as  she  pleased.  On  tbe 
trial,  considerable  testimony  was  given 
by  tbe  defendant  to  show  that  his  wife 
bad  given  him  the  interest,  and  relieved 
him  from  the  payment  of  it.  One  of  her 
daughters  testified  that  she  said  It  was  to 
be  consumed  In  the  family.  Tbe  evidence, 
while  it  consists  of  declarations  of  defend- 
ant's wife,  was  extremely  positive  in  its 
character.  It  extended  back  to  tbe  time 
when  the  bond  was  given,  and  It  came 
from  her  sister-in-law  and  her  own  chil- 
dren. The  learned  court  below  left  to  tbe 
Jury  the  question  of  fact,  whether  the  de- 
fendant's wife  had  given  up  all  claim  to 
the  Interest  on  the  bond  from  her  husband, 
and  directed  them,  if  they  found  this  to  be 
the  fact,  to  find  a  verdict  for  the  defend- 
ant. The  Jury  found  a  verdict  for  tbe  de- 
fendant, and  thereby  determined  this  fact 
Inhls  favor.  Under  tbeevidence,  they  could 
not  have  done  otherwise.  The  proof  was 
most  emphatic  and  precise.  It  did  not 
consist  of  mere  loose  and  Indefinite  decla- 
rations, nor  was  there  any  weakness  or 
uncertainty  In  thetestimony.  Mrs.  Helter- 
brick,  a  daughter  of  Mrs.  Smith,  said :  "  I 
heard  mother  tell  father  that  he  should  give 
the  mortgage,  and  that  there  would  be  no 
interest  at  all  paid  on  it.  She  said  the  in- 
terest would  bKB  consumed  in  the  family. 
Question.  Was  that  afterwards?  An- 
swer. That  was  before;  and  afterwards 
I  also  heard  her  say  that  there  was  no  in- 
terest to  be  paid,  and  that  It  was  con- 
sumed in  the  family.  Q.  Who  did  she  say 
was  to  pay  no  interest?  A.  She  said  fa- 
ther was  to  pay  no  interest.    It  was  con- 
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Bumed  in  the  family.  Q.  Did  she  apeak  of 
It  once,  or  often?  A.  She  spoke  of  It  oft- 
en. "  The  court  directed  the  Jury  to  disre- 
gard what  was  said  before  the  bond  was 
executed,  bat  the  witness  repeated  the 
substance  of  what  she  bad  said  before  the 
bond  was  g^ven  as  having  been  said  many 
times  after  it  was  Riven.  She  especially 
testified  that  her  mother  repeatedly  de- 
clared that  her  father  was  to  pay  no  in- 
terest ;  that  it  was  to  be  consumed  In  the 
family;  and  continued  saying  so  "as  long 
as  her  mother  was  alive."  The  son  of 
Mrs.  Smith  was  almost  equally  as  explicit 
and  positive.  There  was  no  uncertainty 
about  the  testimony.  It  related  to  this 
very  bond,  and  the  mortgage  given  to  se- 
cure it,  and  it  was  most  emphatic  to  the 
effect  that  his  father  was  to  pay  no  inter- 
est. It  is  unnecessary  to  repeat  the  testi- 
mony. It  is  entirely  satisfactory  upon 
the  point  in  question,  and  it  has  been  fol- 
lowed by  the  verdict  of  the  Jury  finding 
the  fact  distinctly.  This  leaves  only  a 
question  of  law,  whether  It  is  competent 
for  a  wife  to  release  her  husband  from  the 
payment  of  Interest  due  from  hiin  to  her. 
As  to  that  question,  there  can  be  no  con- 
troversy. The  authorities  go  further  than 
that,  and  hold  that  in  some  circumstances 
the  law  will  presume  a  surrender  of  the  in- 
terest without  distinct  proof  ol  an  actual 
sarrender.  But,  as  the  proof  here  was  so 
positive,  it  is  not  necessary  to  discuss  that 
class  of  cases.  It  has  been  ruled  many 
times  that  a  wife  may  do  aa  she  pleases 
with  her  income,  and  of  course  she  may 
give  it  to  her  husband  if  she  chooses. 
Judgment  afllrmed. 


(144  Pa.  St.  393)  ~—~^ 

miffun  countt  national  bank  v. 
Thompson. 

(Supreme  Court  of  Pennsylvania.  Oct.  6, 1891.) 

Action  on  Notb— Accommodation  Papbb— Rbp- 

OSMATION— ScmCIBNOT  Of  EviDXNOB. 

In  an  action  on  notes  made  by  defendant 
for  the  accommodation  of  his  brother  T.,  by 
whom  he  was  employed,  and  made  payable  to  T., 
and  by  bim  indorsed  and  discounted  at  plaintiff 
bank,  defendant  attempted  to  reform  the  notes, 
alleging  and  testifying  that  plaintiS's  cashier,  R., 
took  them  merely  because  plaintiff  had  loaned 
T.  more  than  was  lawfnl  under  the  national 
banking  law,  and  wanted  other  names  on  T.  's 
paper,  so  the  fact  would  not  be  discovered  by 
the  bank  examiner;  that  R.  agreed  that  defend- 
ant should  not  be  liable,  and  that  he  would  trans- 
fer to  him,  for  his  protection,  certain  bonds  and 
stock  of  T.,  held  by  plaintiff:  and  that  he  pre- 
sented to  R.  a  letter  from  T.,  directing  this  to 
be  done,  which  R.  said  was  satisfactory.  All 
ttiese  allegations  were  denied  by  R.  under  oath. 
Held,  that  the  evidence  was  insufficient  to  war- 
rant reformation  of  the  notes,  being  oath  against 
oath,  with  the  persuasive  evidence  of  the  notes 
in  favor  of  plaintiff;  and  that  the  facts  that  de- 
fendant was  pecuniarily  irresponsible  and  his 
notes  worthless;  that  the  notes,  without  notice 
to  defendant  when  they  became  due,  were  charged 
.to  T. :  that,  at  the  time  of  the  alleged  agreement 
with  R. ,  T.  had  drawn  in  excess  of  the  amount 
allowed  by  the  national  banking  law;  that  T.  had 
stocks  and  bonds  deposited  with  plaintiff;  that 
defendant  had  not  previously  signed  notes ;  that 
after  T.  's  failure  R.  told  defendant  that  there 
were  not  enough  collaterals  to  cover  the  notes; 
and  that  plaintiff,  though  T.  was  sane  for  years 
after  his  failure,  waited  until  he  became  Insane 
before  aoing  defendant  on  the  notes,— were  not 


equivalent  to  another  witness  for  defendant  to 
support  his  oath  as  against  R.'s. 

Appeal  from  court  of  cummon  pleas, 
Mifflin  county. 

Action  by  the  Mifflin  County  National 
Bank  against  A.  R.  W.  ThompsuD  on 
three  promissory  notes.  Judgment  for 
plaintiff.     Defendant  appeals.     Affirmed. 

The  evidence  showed  that  the  notes  had 
been  made  by  defendant  for  the  accommo- 
dation of  his  brother  J.  T.  M.  Thompson, 
by  whom  he  was  employed,  and  made  pay- 
able to  said  Thompson,  aud  by  bIm  In- 
dorsed and  discounted  by  plaintifl.  De- 
fendant pleaded  an  equitable  defense,  ask- 
ing reformation  of  the  notes,  and  alleged 
that  when  he  began  to  give  notes  for 
Thompson's  accommodation,  of  which  the 
notes  In  suit  were  part,  plaintiff's  cashier, 
Mr.  Robeson,  took  the  notes  merely  be- 
cause plaintlH  had  loaned  Thompson  more 
than  was  lawful  under  the  national  bank- 
ing law,  and  wanted  other  names  on  the 
paper,  so  that  the  fact  would  not  be  dis- 
covered by  the  bank  examiner;  thatRobe- 
son  agreed  that  the  notes  given  by  defend- 
ant should  be  without  liability  to  him, 
and  that  he  would  transfer  to  defendant 
certain  stocks  and  bonds  of  Thompson  to 
protect  him ;  and  that  he  presented  a  let- 
ter of  Thompson  to  Robeson,  directing 
this  to  be  done,  which  Robeson  said  was 
satisfactory.  All  these  allegations  were 
denied  by  Robeson  under  oath,  and  the 
court  directed  a  verdict  for  plaintiff.  De- 
fendant contended  that  the  case  should 
have  been  submitted  to  the  jury,  because 
there  were  facts  and  circumstances  more 
than  equivalent  to  a  second  witness  sup- 
porting defendant's  oath.  These  facta 
were  that  defendant  was  a  man  of  no  pe- 
cuniary responsibility,  and  his  notes  were 
worthless;  that  the  notes  were  charged 
up  to  Thompson,  and  defendant  received 
no  notice  that  they  were  due,  and  was 
not  consulted  as  to  what  disposition 
should  be  made  of  them ;  that,  at  the  time 
of  the  alleged  agreement  between  defend- 
ant and  Robeson, Thompson  had  borrowed 
$12,000  from  plaintiff  in  excess  of  the  na- 
tional banking  law;  that  at  the  time  of 
said  agreement  Thompson  bad  stocks  and 
bonds  depoHited  with  plaintiff;  tha  de- 
fendant signed  no  notes  before  the  alleged 
agreement;  that  It  was  uncontradicted 
that  Robeson,  after  Thompson's  failure, 
told  defendant  that  there  were  notenongh 
collaterals  to  cover  the  notes;  and  that, 
though  Thompson  was  sane  for  years  aft- 
er his  failure,  plaintiff  did  not  sue  defend- 
ant on  the  notes  until  after  he  became  in- 
sane. 

H.  J.  CnlbertsoB,  for  appellant.  Elder 
&  Son  and  />.  W.  Woods,  for  appellee. 

Per  Cukiam.  The  notes  in  controversy 
were  undoubtedly  given  by  the  defendant 
for  the  accommodation  of  the  payee. 
They  were  discounted  for  him  by  the  bank, 
and  the  proceeds  placed  to  his  credit.  As 
the  notes  were  sent  by  the  payee  to  raise 
money  to  enable  him  to  carry  on  his  busi- 
ness, no  question  arises  as  to  want  of  con- 
sideration. The  defendant  attempted  to 
reform  the  notes  upon  the  trial  below,  but 
the  evidence  was  clearly  insuSiclent  for 
that  pucpose.    There  was   but  his  own 
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testimony,  which  was  flatly  contradicted 
by  the  cashier  of  the  bank.  There  was 
but  oath  against  oath,  with  the  persna- 
sive  evidence  of  the  notes  In  favor  of  the 
plaintiff.  Under  snch  circumstanceH  a 
chancellor  will  not  reform  an  instrument. 
Phillips  V.  Meily.  106  Pa.  St.  636;  Jackson 
V.  Payne,  114  Pa.  St.  67,  6  Atl.  Rep.  340; 
Jones  V.  Backus,  114  Pa.  St.  132,  6  Atl. 
Rep.  335;  iNorth  v.  Williams,  120  Pa.  St. 
109, 13  Atl.  Rep.  728.  The  facts  and  cir- 
cumstances which  the  defendant  relies  up- 
on as  the  equivalent  of  another  witness 
are  clearly  lnsa£9cient  for  that  purpose. 
They  are  quite  as  consistent  with  the 
plaintiff's  theory  as  with  that  of  the  de- 
fendant.   Judgment  affirmed. 

OM  Pik  St  1)  

GoROAB  y.  Philabelphia,  H.  &  P.  R.  Co. 

<i9upreme  Court  o/Penntytoonia.    Oot  6, 1891.) 

ExnrKKT  SouAiN— Elements  or  Damaob — Sps- 
oiAi.  Bike vm— View  bt  Jubt  —  Compbtbnot 
OF  WmnsaES. 

1.  Plaintiff  watered  Ms  cattle  on  the  farm  of 
another,  across  the  highway  from  his  own  farm. 
He  had,  however,  no  right  to  the  water,  or  of 
aooess  thereto,  that  was  not  common  to  the  pub- 
lia  Held  that,  in  estimating  the  damage  aris- 
ing from  the  taking  of  a  strip  of  plaintiff's  land 
for  the  constraction  of  a  railroad,  interferenoe 
with  plaintiff's  access  to  the  watering  place  was 
not  an  element  of  damages. 

2.  Special  advantagiss  accming  to  plaintiff 
by  reason  of  the  construction  of  a  railroad  can  be 
set  off  as  against  the  aotnal  disadvantages  to  his 
fhrm,  and  it  is  for  the  jnry  to  determine  whether 
a  station  located  near  plaintiff's  land  was  a  gpe- 
oial  advantage. 

8.  The  oonrt  instructed  the  jnry  who  had 
viewed  the  land  that  the  statements  of  the  wit- 
nesses must  be  considered  by  them,  yet  they  were 
not  bound  to  be  controlled  thereby,  if  their  own  ex- 
amination of  the  premises  led  to  a  different  con- 
clusion. Held,  that  there  was  no  error  in  this, 
when  taken  in  connection  with  the  portion  of 
the  charge  immediately  following,  —that  they  were 
to  Judge  of  the  amount  of  damages  from  the  in- 
spection made  by  them,  as  well  as  from  the  opin- 
ions of  others  who  had  made  an  examination  and 
given  their  opinions  under  oath,  and  therefore 
what  they  saw  on  the  gronnd  and  what  they  had 
heard  from  the  witness  stand  should  be  the 
basis  of  their  oonclnsion. 

4.  Onewho  has  no  knowledge  of  the  market 
value  of  land  in  the  neighborhood  is  not  a  com- 
petent witness  to  testify  to  the  damage  to  a  farm 
from  the  constraction  of  a  railroad. 

6.  One  who  knows  the  land,  has  occasionally 
passed  It  on  the  road,  and  has  acted  as  a  viewer 
appointed  by  the  court  in  estimating  the  damage 
to  it,  is  competent  to  give  his  opinion  on  the 
question  of  damages,  titough  he  lives  several 
miles  away. 

Appeal  from  court  of  common  pleas, 
Cumberland  county. 

Trespass  by  William  R.  Gorgas  against 
the  Philadelphia,  Harri8bnrg&  Pittsburgh 
Railroad  Company.  Plaintiff  obtained  a 
verdict  of  f  2,886,  bat  from  a  judgment  en- 
tered thereon  be  appeals.    Affirmed. 

The  defendant  company  took  land  be- 
longing to  plaintiff  in  the  construction  of 
its  road.  From  the  award  of  the  viewers 
finding  f  2,000  damages  plaintiff  appealed, 
and  the  court  ordered  the  case  to  be  put 
at  issue  in  an  action  of  trespass,  which 
was  done,  with  the  above  result. 

D.  M.  Ornbatn  and  F.  E.BeItihooyer,lor 
appellant.    J.  W.  Wetzel,  for  appellees. 


Paxbon,  C.  J.  The  defendant  company 
took  about  five  acres  of  the  plalntiff'sland 
io  the  construction  of  its  road.  The  Jury 
appointed  by  the  court  below  to  assess 
the  damages  awarded  him  the  sum  of  $2,- 
000.  From  this  award  he  appealed  to  the 
common  pleas,  with  the  result  of  a  verdict 
In  his  favor  of  $2,886.  He  is  still  dissatis- 
fied, and  has  eutered  an  appeal  to  this 
court,  alleging  a  number  of  errors  upon  the 
trial  below. 

The  first  point  was  intended  to  define 
the  "Just  measure  of  damages."  It  con- 
tains eleven  paragraphs.  In  each  of  which 
is  a  distinct  subject  for  the  consideration 
of  the  Jury  in  assessing  the  damages.  The 
court  below  might  well  have  refused  this 
point,  in  view  of  the  manner  in  which  It  is 
put.  Thelearned  jndge.ho^ever, affirmed 
all  of  the  propositions,  except  the  eighth, 
in  which  he  was  asked  to  fnstruct  the  jury 
that  "  the  damage  arising  from  the  inter- 
ference with  the  plaintiff's  watering  place 
tor  his  cattle  and  stock  "  was  an  element 
of  damaee.  It  may  be  that,  had  the  ac- 
cess to  the  water  on  bis  own  farm  been 
cut  off  or  seriously  interfered  with,  the 
proposition  should  have  been  affirmed. 
But  it  was  refused  upon  the  ground  that 
the  water  referred  to  was  on  the  public 
highway,  and  within  the  boundaries  of 
The  farm  of  an  adjoining  owner.  When 
used  by  the  plaintiff,  it  had  to  be  reached 
by  passing  over  this  public  highway, 
which  has  been  crossed  by  the  railroad  of 
the  defendant  company.  The  plaintiff  had 
no  right  to  the  water,  nor  of  access  to  It, 
that  was  special  to  himself  or  his  land,  or 
that  was  not  common  to  the  public.  The 
plaintiff  was  merely  deprived  of  what  did 
not  belong  to  him.  We  find  no  error  in 
the  answer  to  this  point.  Patten  v.  Rail- 
way  Co.,  33  Pa.  St.  426. 

Nor  do  we  find  error  in  the  answer  to 
the  defendant's  third  point,  or  in  that 
portion  of  the  charge  embraced  in  the 
third  assignment.  Thelearned  Judge  cor- 
rectly told  the  Jury  that,  ff  they  "find  that 
special  advantages  hare  accrued  to  plain- 
tiff by  reason  of  the  construction  of  the 
railroad  of  the  defendant  as  set  forth  in 
this  point,  then  you  can  set  them  off  as 
against  the  actual  disadvantages  to  his 
farm."  Whether  the  matters  referred  to 
were  special  advantages  ^a»  for  the  jury. 
If  they  were,  no  reason'  is  apparent  why 
they  should  not  have  been  set  off  against 
the  disadvantages.  The  case  was  argued 
here  as  though  the  learned  judge  had  in- 
structed the  jury  that,  because  a  station 
was  located  near  to  the  land  of  the  plain- 
tiff, therefore  it  was  a  special  advantage. 
He  gave  no  such  instruction,  as  has  al- 
ready been  seen.  A  station  may  or  may 
not  be  a  special  advantage.  We  cannot 
say,  as  matter  of  law,  that  it  may  not  be. 
Its  value  would  depend  upon  circum- 
stances, the  possibility  of  Its  being  re- 
moved, etc.,  and  the  question  of  special 
value  must  be  determined  by  the  facts  of 
each  particular  case.  The  fourth  assign- 
ment is  covered  by  what  has  already  been 
said  in  answer  to  the  first. 

The  filth  assignment  was  strongly 
pi-essed  upon  the  argument,  and  I  under- 
stand it  to  be  the  one  most  relied  upon  by 
the  plaintiff.    It  alleges  that  the  court 
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erred  In  the  following  portion  of  ita  generr  . 
al  charge :  "  In  addition,  you  are  what  la 
called  a  'struck  jury.'  Tou  were  talcen 
upon  the  ground,  and  had  the  opportuni- 
ty to  view  and  examine  the  prenilRee  yonr- 
selves.  This  was  done  in  order  that  you 
might  be  aided  in  coming  to  a  correct  cun- 
clufilon  as  to  the  contention  between  the 
parties.  In  ordinary  cases,  the  jury  Is  to 
be  governed  by  the  testimony  of  the  wit- 
nesses examined  in  their  presence;  and, 
while  you  have  been  qualified  to  give  a 
true  verdict  according  to  the  evidence, 
that  evidence  in  this  case  consists  of  what 
you  have  seen  on  the  ground,  os  well  as 
the  testimony  of  the  witnesses  who  have 
been  examined  dnrlng  the  trial  before  you 
In  court.  "What  you  observed  on  the  view, 
then,  you  must  remember  as  a  part  of  the 
evidence  in  the  case.  The  statements  of 
tlie  witnesses  who  hare  testified  must  be 
considered  by  you,  yet  you  are  not  bound 
to  be  coutroiled  thereby,  if  your  own  ex- 
amination of  the  premises  leads  you  to  a 
different  conclusion."  The  last  sentence 
above  quoted  Is  the  one  which  was  espe- 
cially criticised.  It  often  happens  that  by 
selecting  a  passage  from  a  charge,  and 
omitting  what  Immediately  preceded  and 
followed  it,  an  erroneous  impression  may 
be  created.  Moreover,  It  does  injustice 
to  the  learned  judge  below.  The  portion 
of  the  charge  immediately  following  the 
extract  quoted  Is  as  followp:  "You  are  to 
Judge  of  the  amount  of  damages  suffered 
by  the  plaintiff  from  the  inspection  you 
made  of  the  premises,  as  well  as  from  the 
opinions  of  others  who  have  made  an  ex- 
amination, and  gave  you  their  opinions 
nnder  oath.  What  you  saw  on  the 
ground,  therefore,  and  what  you  have 
heard  from  the  witness  stand,  should  be 
the  basis  of  yonr  coucIumIou.  "  The  portion 
of  the  charge  assigned  as  error,  with  this 
addition,  is  unobjectionable.  The  Jury 
were  instructed  to  base  their  verdict  upon 
the  testimony  of  the  witnesses  and  what 
they  saw  on  the  ground.  The  object  of  a 
view  in  such  cases  Is  to  enable  the  jury  to 
better  understand  the  testimony.  "It 
was  never  Intended  that  the  view  of  the 
Jury  should  besubstltuted  for  the  evidence, 
and  that  they  should  make  up  their  ver- 
dict from  the  view,  In  disregard  thereof." 
Flower  v.  Railroad  Co.,  132  Pa.  St.  524, 19 
Atl.  Rep.  274.  A  view  may  sometimes  be 
of  the  highest  Importance,  where  there  is 
a  conflict  of  testimony.  It  may  enable  the 
Jurors  to  see  on  which  side  the  truth  lies ; 
and  If  the  witnesses  on  the  one  side  or  the 
other  have  testified  to  a  state  of  facts 
which  exists  only  in  their  imagination, 
as  to  the  location  of  the  property,  the 
manner  in  which  It  Is  cut  by  the  road,  the 
character  of  the  Improvements,  or  any 
other  physical  fact  bearing  upon  the  case, 
they  surely  cannot  be  expected  to  Ignore 
the  evidence  of  their  senses,  and  give 
weight  to  testimony  which  their  view 
shows  to  be  false.  This  is  all  that  is  to 
be  fairly  implied  from  the  language  of  the 
court  below.  Were  it  otherwise,  a  view 
would  be  the  merest  farce.  This  is  fully 
sustained  by  Patten  v.  Railway  Co.,  su- 
pra ;  Hartman  v.  Railroad  Co.,  (Pa.  Sup.) 
13  Atl.  Rep.  774;  Traut  v.  Railroad  Co.,  i 
Monaghan,  894,  (Pa.  Sup.)  15  Atl.  Rep.  678. 


It  was  said  by  Mr.  Jostlce  Stebbett  in 
the  case  last  cited:  "The  manifest  pur- 
pose ol  this  requirement  [view]  is  to  afford 
the  viewers  an  opportunity  of  acquiring 
better  and  more  accurate  information  aa 
to  the  matters  on  which  they  are  to  pass 
than  It  Is  possible  In  many  cases  to  obtain 
from  the  testimony  of  witnesses  alune." 
The  true  rule  In  such  cases  Is  believed  to 
be  that  the  jury  In  estimating  the  dam- 
ages shall  consider  the  testimony  as  given 
by  the  witnesses,  in  connection  with  the 
facts  as  they  appeared  upon  the  view ;  and 
upon  the  whole  case,  as  thus  presented, 
ascertain  the  difference  between  the  mar- 
ket value  of  the  property  Immediately  be- 
fore and  immediately  after  the  land  was 
taken.  This  difference  is  the  proper  meas- 
ure of  the  damages. 

We  find  no  error  in  the  rejection  of  the 
testimony  of  the  witness  Jonas  Kohler. 
See  sixth  assignment.  He  appears  not  to 
have  had  any  knowledge  of  the  market 
value  of  lands  in  that  neighborhood, 
whl(*b  was  a  sufficient  reason  for  the  ex- 
clusion of  his  testimony.  Nor  do  we  think 
it  was  error  to  admit  the  testimony  of 
Thomas.  R.  Burgner.  It  is  true  he  lived 
several  miles  away,  bat  he  knew  the  prop- 
erty ;  had  passed  along  it  on  the  road  oc- 
casionally. Moreover,  he  had  acted  as  a 
viewer  appointed  by  the  court.  He  was 
not  CMked  to  give  his  opinion  as  a  viewer, 
but  from  his  observation  while  acting  as 
such.  That  a  viewer,  in  such  cases,  is  » 
competent  witness,  was  ruled  in  Dorian 
V.  Railroad  Co.,  46  Fa.  St.  62U.  Judgment 
affirmed. 

— — —  {«  Vt.  6J0) 


Sanborn  v.  Golb!. 

(Supreme  Court  of  Vemumt.   Caledonia.    Bept 
26,  1891.) 

Peohissobt  Notbs — Proof — Cokfbtenct  of  Wii- 

NBSSES—  TbAMSACTIOMS  WITH  DeOBDENT — WlFB 

AS  Witness—  Fatments — Applicatioit  of  Pat- 

MKNTB — IXDOBSEUEMTB. 

1.  Notes  signed  by  mark  will  be  admitted  In 
evidence  on  proof  of  the  handwriting  of  an  at- 
testing witness  since  deceased. 

a.  Under  R.  L.  Vt  S  1008,  providing  that 
where  one  of  the  original  parties  to  the  contract 
in  issue  is  dead  the  other  cannot  testify  in  his 
own  behalf  except  as  to  circumstances  oocurring 
after  the  death  of  the  other  party,  defendant  in 
an  action  on  notes,  the  payee  of  which  is  de- 
ceased, cannot  testify  that  his  wife  was  his  agent 
in  the  conduct  of  all  the  business  done  with  the 
payee. 

S.  A  wife  being  Incompetent,  under  the  pro- 
visions of  R.  L.  Vt.  1 1305,  to  testify  in  an  action 
to  irhiob  her  husband  is  a  party,  relative  to  bus- 
iness transactions,  unless  she  was  her  husband's 
agent  in  the  transaction  of  the  business,  she  is 
incompetent  to  testify  that  she  was  his  agent. 

4.  Testimony  of  defendant's  son  uat  bis 
mother  did  all  of  defendant's  business  would  be 
competent  to  show  that  she  was  defendant's 
agent  in  the  transaction,  if  the  period  to  which 
such  testimony  related  oovered  the  time  of  the 
transaction. 

5.  Five  notes,  all  of  the  same  date,  were 
written  on  the  same  sheet  The  last  two  Indorse- 
ments thereon  were  so  extended  across  the  sheet 
as  to  be  on  all  the  notes  but  one,  and  on  this 
note  a  separate  indorsement  was  made.  The  two 
preceding  indorsements  were  only  on  one  note, 
but  were  written  where  entries  would  naturally 
be  made  on  the  paper  as  folded.  All  these  In- 
dorsements read,  "Received  on  the  within  notes." 
Held,  that  the  indorsements  were  valid  applioa- 
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tlons  of  tb«  payments  on  all  the  notaa.  prorld* 
ed  the  payments  were  so  made  as  to  Justify  such 
an  application. 

6.  It  was  admitted  that  the  payments  were 
so  made  that  the  creditor  was  jnsnfied  in  apply- 
ing each  payment  on  all  the  notes  which  the 
debtor  then  understood  were  held  against  him, 
bat  he  contended  that  he  thonsht  there  were  only 
three,  instead  of  five,  notes.  It  was  found  that 
he  executed  all  five  notes,  and  itwas  not  claimed 
that  he  supposed  any  of  the  nates  to  have  been 
canceled  or  transferred.  Held  that,  the  pay- 
ments having  been  made  as  a  (general  payment  on 
Uie  Indebtedness,  whatever  it  was,  this  would 
justify  an  application  on  the  notes '  generally, 
which  could  not  be  defeated  by  the  debtor's  mis- 
apprehension, arisinir  from  forgettulness  only 
M  to  the  namber  of  the  notes. 

7.  In  the  absence  of  any  question  of  fraud  or 
concealment  on  the  part  of  the  creditor,  the  mere 
fact  that  the  debtor  vras  blind  cannot  affect  the 
creditor's  right  to  apply  the  general  payment  so 
as  to  remove  the  bar  of  the  statute  from  one  of 
the  notes. 

8.  An  eraoneons  instmotlon  as  to  defendant's 
rights  if  one  of  the  notes  was  given  for  usury  is 
harmless  where  the  verdict  returned  could  not, 
under  the  instrustions,  have  been  given  without 
a  flnaing  that  the  note  was  not  usurious. 

ExceptloiM  from  Caledonia  county 
court;  RoTCR,  Cbtet  Judge. 

Aaaumpait  by  Cliarlotta  Sanborn  against 
John  T.  Cole.  Plea,  the  general  Issue, 
-with  notice  of  special  matter.  Verdict  and 
Judgment  tor  plaintiff.  Defend  ant  excepts. 
Affirmed. 

The  plaintiff  sought  to  recover  upon  Are 
promissory  notes,— four  lor  flOOeach,  and 
one  for  960.  AH  tjie  notes  bore  date  Au- 
gust 81, 1871,  and  were  made  payable  to 
one  Sanborn,  the  former  husband  of  the 
plaintiff,  who  died  in  1877  or  1878.  The 
defendant  claimed  that  he  had  never  exe- 
cuted but  three  of  those  notes,  being  three 
of  the  f  100  notes.  He  was  totally  blind 
at  the  time  the  notes  were  given,  and  bad 
so  continued.  He  claimed  that  by  reason 
of  his  infirmity  he  was  obliged  to  delegate 
all  bis  business  to  his  wife,  and  that  she 
has  acted  as  his  agent  In  reference  to  the 
giving  o(  those  notes.  To  establish  the 
fact  of  his  wife's  agency,  he  offered  his 
own  testimony  and  that  of  hlH  wife,  which 
was  excluded.  He  also  oSnred  the  testi- 
mony of  his  son  apon  the  same  point, 
with  regard  to  which  the  exceptions  stat- 
ed: "The  defendant  then  offered  bis  son  as 
a  witness  to  prove  that  his  mother, 
through  the  direction  of  his  father,  al- 
ways did  the  business  of  the  family  antil 
be  was  old  enough  to  do  It  himself.  Evl> 
dence  excluded,  to  which  the  defendant 
excepted. "  The  defendant  himself  was  re- 
ceived as  a  witness  upon  all  matters 
transpiring  after  the  appointment  of  an 
administrator  upon  the  estate  of  San- 
born. The  notes  were  all  upon  the  same 
piece  of  paper«the  $50  note  being  first,  and 
were  payable  in  one,  two,  three,  four,  and 
flveyears  from  date,  with  Interest  annual- 
ly. The  defendant  claimed  that  certain 
of  the  notes  were  bari-ed  by  the  statute  of 
limitations.  The  ailalntiff  relied  upon  a 
payment  within  six  years.  The  question 
as  to  whether  these  were  witnessed  notes, 
or  whether,  if  witnessed,  that  fact  would 
be  material,  does  not  appear  to  have  been 
considered  below. 

Bntea  <£  May,  for  plalntifL,  J.  P.  Lam- 
ton,  for  defendajit. 


MDNfioN,  J.  The  defendant  Is  saed  as 
the  maker  of  five  promissory  notes.  The 
signature  to  the  notes  consists  of  the  de- 
fendant's name,  with  a  cross  designated 
as  his  mark.  The  name  of  H.  Perkins  ap- 
pears upon  each  note  as  the  signature  of 
a  witness.  The  defendant  denied  the  exe- 
cution of  the  notes,  and  put  the  plaintiff 
upon  her  prooL  To  establish  the  contro- 
verted tact,  the  plaintiff  was  permitted  to 
show  that  the  name  "H.  Perkins"  was  In 
the  handwriting  of  one  Hiram  Perkins, 
and  that  said  Perkins  had  deceased ;  and 
upon  this  showing,  without  other  proof 
of  execution,  the  notes  were  received  in  evi- 
dence. The  English  rule  requires  that  the 
execution  of  an  attested  writing  shall  be 
established  by  the  testimony  of  the  attest- 
ing witness,  or,  in  case  ol  bis  death,  disa- 
bility, or  absence  from  the  Jurisdiction, 
by  proof  of  his  handwriting.  Barnes  v. 
Trompowsky,  7  Term  R.  285;  Call  v.  Dun- 
ning, 4  East,  68;  Rex  v.  Harring worth, 
4  Maule  &  S.  860;  Whyman  v.  Garth,  8 
Ezch.  K03.  In  this  country  the  English 
rule  has  been  closely  adherad  to  In  some 
states,  while  in  others  it  has  been  various- 
ly modified  and  restricted.  Brigbam  ▼. 
Palmer,  8  Allen,  460;  Hall  y.  Phelps,  t 
Johns.  451.  It  has  been  held  In  this  state 
that,  when  an  attestation  is  not  necessary 
to  the  operative  effect  of  the  instrument, 
proof  of  the  bandwritlog  of  a  witness 
who  cannot  be  produced  may  be  dis- 
pensed with,  and  the  paper  be  received  In 
evidence  upon  proof  of  the  hand  of  the 
contracting  party.  Sherman  v.  Trans- 
portation Co.,  31  Yt.  162.  But  the  case 
contains  no  intimation  that  proof  of  the 
bandwriting  of  a  deceased  or  absent  wit- 
ness is  not  sufficient  evidence  of  the  execu- 
tion of  an  attested  writing.  We  think 
the  rule  that  a  writing  shall  be  admitted 
In  evidence  upon  such  proof  remains  un- 
disturbed In  this  state.  This  being  the 
evidence  upon  which  papers  signed  In  the 
ordinary  way  are  admitted,  we  see  no 
reason  why  other  or  further  proof  should 
be  required  when  the  sigrnaturelsbymark. 
It  is  considered  that  the  attesting  wit- 
ness Is  selected  by  the  party  as  the  person 
through  whose  testimony,  or  by  proof  ot 
whose  hand  In  the  event  nf  his  decease, 
the  authenticity  ol  his  own  signature  may 
be  shown.  Especial  value  attaches  to 
proof  ot  the  hand  of  a  witness  when  the 
signature  of  the  contracting  party  Is  by 
mark,  from  the  fact  that  In  such  cases  evi- 
dence as  to  the  signature  is  more  difficult 
to  procure,  and  of  less  certainty  when  ob- 
tained. If  it  were  the  general  rule  that 
proof  of  the  signature  of  the  maker  should 
be  required  in  addition  to  proof  of  the 
handwriting  of  the  witness,  It  might  well 
be  urged  that  the  rule  shoald  be  relaxed 
when  the  signature  Is  a  cross.  There  la  so 
little  room  In  the  use  ot  this  simple  char- 
acter for  the  development  of  settled  Indi- 
vidual pecullaritjes,  that  proof  of  such  a 
signature  by  Identification  or  comparison 
must  ordinarily  be  very  unsatisfactory. 
It  has.  Indeed,  been  questioned  whether 
such  evidence  is  of  sufficient  value  to  bo 
entitled  to  admission.  We  find  no  sup- 
port for  the  claim  that  the-holder  ot  a  pa- 
per thus  signed  must  furnish  more  evi- 
dence of  Its  execution  than  is  required  la 
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the  case  of  an  ordinary  Bignatare.  1  Beet, 
Ev.  *337;  1  Daniell.  Neg.  Inst.  §  112 ;  Lyons 
T.  Holmes,  11  S.  C.  429. 

Sanborn,  tbe  payee  of  tbe  notes,  died 
lung  before  the  suit  was  brought,  and  tbe 
plaintiff  became  the  owner  of  tbe  notes 
apon  tbe  settlement  of  his  estate.  The 
defendant  claimed  that  bis  wife,  as  his 
agent,  did  whatever  business  bad  been 
done  with  Sanbum  In  connection  with  the 
notes.  His  offers  to  prove  this  agency  by 
bis  own  testimony  and  that  of  his  wife 
were  properly  excluded.  The  defendant 
could  not  testify  In  his  own  favor,  because 
the  other  party  to  the  contract  In  Issue 
was  dead.  R.  L.  §  1002;  Insurance  .Co.  v. 
Wells,  53  Vt.  14.  Uls  wife  could  not  be  a 
witness  in  tbe  suit  unless  she  was  tbe 
agent  of  her  husband  In  the  transaction 
of  tbe  business.  R.  L.  §  1005;  Carpenter  v. 
Moore,  43  Vt.  892.  It  was  therefore  neces- 
sary to  establish  her  agency  before  she 
could  become  a  witness.  She  was  not. a 
competent  witness  to  show  herself  within 
the  ezcnptlon  to  tbe  general  disqualifica- 
tion. Persons  prima,  facie,  competent, 
whose  competency  Is  questioned,  may  be 
examined  on  the  voir  dire  In  support  of 
their  competency,  but  persons  prima  facie 
incompetent  cannot  testify  until  their  com- 
petency has  been  otherwise  established. 
In  Fay  v.  Green,  1  Alk.  71,  the  depositions 
of  certain  persons  disqualified  by  interest, 
unless  their  interest  bad  been  discharged, 
were  received  In  evidence  on  the  strength 
of  tbelr  own  testimony  therein  that  such 
Interest  had  been  discharged.  The  court 
considered  that  the  testimony  by  which 
the  intei-est  was  removed  was  the  testimo- 
ny of  Interested  witnesses,  and  should  not 
have  been  received.  Tbe  rule  has  been  rec* 
ngnized  Inmanycnses.  Botbam  v.Swing- 
ler,  1  Esp.  164;  State  v.  Tuwnsend,  2  Har. 
(Del.)  543;  Mott  v.  Hlelcs,  1  Cow.  51.S,  535; 
Stevenson  v.  Mudgett,  10  N.  H.  33S;  Bank 
v.  Mersereau,  3  Barb.  Ch.  528.  Testimony 
that  for  a  period  covering  the  time  of  the 
transaction  the  defendant's  wife  did  all  his 
business,  would  be  evidence  tending  to 
show  that  she  was  his  agent  in  this  trans- 
action. If  the  testimony  which  could  have 
beenglven  bytheson  under  tbe  defendant's 
offer  would  have  covered  such  a  period,  it 
was  error  to  exclude  it.  But,  if  bis  testi- 
mony could  have  related  only  to  a  later 
period,  its  exclusion  was  not  error.  The 
exceptions  are  not  clear  upon  this  point, 
but  from  what  appears  In  them  it  seems 
probable  that  the  age  of  the  son  was  such 
that  tbe  proposed  testimony  could  have 
referred  only  to  a  later  period. 

The  five  notes  are  all  of  the  same  date, 
and  are  written  one  below  another  upon 
tbe  same  sheet.  Tbe  note  maturing  last 
fell  due  in  1876.  Tbe  Indorsements  made 
previous  to  October,  1879,  are  so  entered 
upon  the  back  of  the  sheet  as  to  be  placed 
on  separate  notes,  and  are  without  words 
Indicating  an  intention  to  extend  the  ap- 
plication to  other  notes.  The  Indorse- 
ments dated  October  8  and  December  27, 
1879,  are  so  entered  as  to  be  upon  one  note, 
but  are  written  where  entries  would  nat- 
urally be  mode  upon  the  paper  as  folded, 
and  read,  "Received  on  the  within  notes." 
The  last  two  Indorsements  are  so  extended 
across  the  sheet  as  to  be  upon  all  tbenotes 


but  one,  and  read,  "Keceived  on  the  with- 
in notes. "  Upon  the  note  not  reached  by 
the  writing  so  extended  a  separate  indorse- 
ment was  made.  The  defendant  claims 
that  the  indorsements  of  October  8th  and 
December  27th  must  be  treated  as  applied 
on  tbe  note  upon  the  back  of  which  they 
are  written,  and  that  the  Indorsements 
extended  across  tbe  back  of  four  of  the 
notes  must  be  treated  as  applied  upon  the 
note  on  which  tbe  entries  commence.  It 
Is  Insisted  that,  when  a  payment  Is  so 
made  as  to  justify  an  application  by  the 
creditor  upon  more  thati  one  note,  aach 
an  application  can  be  accomplished  only 
by  indorsing  the  amount  paid  in  separate 
sums  upon  the  several  notes.  We  are  not 
disposed  to  so  bold.  The  application  here 
is  made  in  terms  upon  the  "within  notes," 
and  we  do  not  think  the  languag:e  of  the 
indorsement  Is  made  Ineffectual  by  Its  posi- 
tion. When  notes  are  held  in  tbe  form 
shown  here,  and  an  indorsement  is  made 
in  the  words  and  in  either  of  tbe  methods 
above  stated,  we  think  it  must  be  treated 
as  a  valid  application  upon  all  tbe  notes 
covered,  provided  tbe  payment  was  so 
made  as  to  justify  snch  an  application. 

It  is  held  in  this  state  that,  when  a  debt- 
or makes  a  general  payment  to  a  creditor 
who  holds  several  notes  against  him,  the 
creditor  may  apply  the  payment  upon  any 
one  of  the  notes,  but  cannot  divide  it 
among  them  all.  Ayer  v.  Hawkins,  19  Vt. 
28;  Wheeler  v  House,  27  Vt.  735.  This  is 
upon  the  ground  that,  although  no  appli- 
cation Is  directed,  regard  must  neverthe- 
less be  bad  to  the  Intention  of  the  debtor, 
and  that  he  cannot  be  presumed  to  have 
Intended  an  application  upon  more  than 
one  of  tbe  notes.  It  Is  evident,  however, 
that  these  cases  would  not  be  controlling 
where  the  debtor  bad  regarded  and  treat- 
ed the  several  notes  as  constituting  one 
demand,  and  made  the  payment  In  that 
view .  The  treatment  of  the  Indebtedness 
In  this  case  seems  to  have  been  such  as  to 
afford  no  ground  for  claiming  the  general 
payments  to  be  within  the  doctrine  of  tbe 
cases  above  cited.  Tbe  jury  was  instruct- 
ed that  if  the  payments  were  general  pay- 
ments, made  to  apply  on  these  notes, 
without  specifying  any  application  upon 
particular  notes,  the  creditor  had  a  right 
to  apply  them,  as  he  has,  upon  the  notes 
generally,  and  that  such  application  would 
renew  the  debt;  and,  although  a  general 
exception  was  taken  to  so  much  of  the 
charge  as  related  to  the  application  of 
payments  made  generally,  this  exception 
was  waived  In  argument.  Thecase  states 
that  tbe  evidence  of  the  defendant  tended 
to  show  that  he  supposed  he  was  making 
payments  upon  three  flOO  notes,  and  no 
mure;  and  the  question  raised  as  to  the 
eflect  of  these  payments  was  whether  they 
were  a  recognition  of  three  notes,  or  of  sM 
the  notes.  It  is  not  claimed  but  that  tbe 
payments  were  so  made  that  tbe  creditor 
was  justified  in applylngeach  payment  up- 
on ail  the  notes  which  the  debtor  then  un- 
derstood were  held  against  him.  The 
points  specially  urged  upon  the  court  be- 
low, and  relied  upon  here,  relate  to  the 
matter  of  Intent,  as  affected  by  the  defend- 
ant's claimed  Ignorance  of  the  situation, 
and  by  the  fact  of  bis  physical  infirmity. 


Digitized  by 


Google 


Vt.) 


SANBOBN  V.  COLE. 


719 


The  defendant  was  blind  at  the  date  ot 
the  notes,  and  baa  Mince  remained  so.  On 
trial,  he  admitted  giving  three  notes,  but 
denied  that  more  were  given.  He  also  ad- 
mitted making  the  payments  represented 
by  the  indorsements,  and  that  he  gave  no 
express  direction  as  to  their  application. 
But  be  claimed  that,  inasmuch  as  he  had 
knowledge  ot  only  three  notes,  the  pay- 
ments were  necessarily  made  upon  those 
notes,  and  that  there  could  be  no  valid 
application  upon  any  other.  In  this  view, 
the  court  was  asked  to  instruct  the  ]ury 
that,  to  entitle  the  plaintiff  to  the  benefit 
ot  the  Indorsements  on  the  other  two 
notes  as  against  the  statute,  it  was  in- 
cnmbBnt  on  her  to  prove  that  the  pay- 
ments were  made  with  knowledge  on  the 
part  of  the  defendant  that  the  creditor 
held  such  notes  against  him.  The  court 
declined  so  to  charge,  and  we  think 
properly. 

The  question  whether  the  defendant  ex- 
ecated  aJl  the  notes  was  submitted  to  the 
]ury,  and  the  verdict  has  established  the 
fact  that  he  did.  He  knew  at  the  time  of 
the  transaction  bow  many  signatures  he 
affixed  as  well  as  it  able  to  sec.  If  he  aft- 
erwards understood  it  differently,  it  W9S 
because  of  forgetfulness.  His  claim  is  not- 
based  upon  any  supposed  cancellation  of 
a  part  of  the  notes,  or  supposed  transfer 
of  a  part  to  other  parties.  He  made  each 
payment  as  a  general  payment  upon  the 
Sanborn  Indebtedness,  whatever  it  was. 
The  general  intention  with  which  the  pay- 
ment was  made  will  not  be  controlled 
1>y  a  consldpration  of  what  his  action 
might  have  been  if  he  had  then  bad  in 
mind  that  there  were  Ave  notes  instead  of 
three.  The  payment  having  been  so  made 
as  to  ]usti^  an  application  upon  tbe 
notes  generally,  and  that  disposition  hav- 
ing been  made  ot  it,  the  application  can- 
not now  be  overthrown  on  the  plea  that 
the  debtor  was  under  a  misapprehension 
as  to  the  number  of  the  notes,  when  his 
misapprehension  was  not  caused  by  any' 
act  or  omission  of  the  creditor.  The  de- 
fendant cites,  in  support  of  the  contrary 
view,  Roakes  v.  Bailey,  55  Vt.542,  where  it 
Is  said  that  "if  the  debtor  pays  with  one 
intent,  and  the  creditor  receives  with  an- 
other, the  Intent  of  the  debtor  shall  gov- 
ern."  But  the  proper  application  of  tbe 
doctrine  Is  apparent  from  the  facts  of 
that  case,  and  the  further  views  expressed. 
There,  a  firm  with  which  the  debtor  had 
been  dealing  was  dissolved,  end  was  suc- 
ceeded by  one  of  its  members.  The  debt- 
or received  no  notice  of  the  dissolution  ot 
the  firm,  and  Its  Buccessor  continued  to 
deliver  goods  and  credit  payments  upon 
the  same  pass-book,  as  If  thprn  hiid  been 
no  change.  The  debtor  supposed  he  was 
making  payments  upon  the  account  of 
the  firm,  and  the  successor  of  the  firm 
treated  them  as  paid  upon  tbe  sifbsequent 
acconnt.  The  court  considered  that  the 
debtor  was  deprived  of  an  opportunity  to 
expressly  direct  an  application  by  the 
fault  of  the  creditor,  that  tbe  circumstan- 
ces under  which  the  payments  were  made 
showed  conclusively  what  the  debtor's  In- 
tention was,  and  that  no  right  ever  ex- 
isted In  tbe  creditor  to  make  tbe  attempt- 


ed application.  It  Is  evident  that  the 
facts  of  the  case  at  bar  do  not  bring  it 
within  this  decision. 

Effect  being  given  to  tbe  above  applica- 
tions as  made  by  the  creditor,  none  of  the 
notes  have  ever  been  barred  except  the 
first  one,  of  which  a  small  part  remained 
unpaid  by  previous  Indorsements.  It  is 
insisted  that  a  recovery  cannot  be  had  up- 
on a  note  which  has  been  barred  unless 
the  payment  relied  upon  to  remove  tbe 
bar  was  indorsed  by  the  debtor  or  by  his 
direction;  and  Pond  v.  Williams,  1  Gray, 
630,  and  Ramsay  v.  Warner,  97  Mass.  1.3, 
are  cited  In  this  connection.  It  is  held  In 
Massachusetts  that  a  general  payment 
may  be  applied  by  the  creditor  upon  a 
claim*  that  is  barred,  but  that  such  appli- 
cation will  not  revive  the  unpaid  balance 
of  the  debt.  It  Is  said  that  no  promise  to 
pay  the  balance  of  a  debt  can  be  Implied 
from  a  payment  which  is  not  Intentional- 
ly made  upon  that  particular  debt.  We 
think,  however,  that  any  application 
which  the  creditor  Is  justified  in  making 
must  be  followed  by  tbe  ordinary  conse- 
quences of  a  part  payment.  When  the 
debtor  leaves  the  application  to  be  made 
by  the  creditor,  or,  In  default  of  action  on 
the  part  of  the  creditor,  by  the  law,  he 
must  be  held  to  have  intended  such  appli- 
cation as  may  finally  be  nuide  by  the  cred- 
itor or  by  the  law.  Roble  v.  Briggs,  59 
Vt.  443,  9  Atl.  Rep.  593.  If  we  correctly 
understand  the  exceptions,  tbe  point  was 
raised  that  the  creditor  would  have  no' 
right  to  indorse  anything  upon  a  barred 
note,  unless  the  defendant  knew  at  the 
time  of  the  payment,  or  was  Informed  be- 
fore the  application,  that  such  note  wan 
barred.  This  claim  seems  to  have  been 
made  upon  tbe  ground  that  the  defend- 
ant's blindness  entitled  him  to  some  spe- 
cial protection.  Bnt  the  creditor's  right 
to  make  the  application  does  not  depend 
upon  the  correctness  or  completeness  ot 
the  debtor's  understanding  us  to  the  situ- 
ation ot  the  demand ;  and,  in  the  absence 
of  any  question  of  fraud  or  concealment 
on  tbe  part  of  the  holders  ot  the  paper, 
we  do  not  see  how  the  debtor's  depriva- 
tion of  One  ot  the  ordinary  means  of  ac- 
quiring Information  can  affect  the  action 
which  he  was  willing  to  take  upon  such 
information  as  he  had. 

Tbe  defendant  claimed  that  it  there  was 
a  f50  note  It  was  given  for  usury.  The 
jury  was  instructed  that  if  it  was  given 
for  usury  no  r^overy  could  be  bad  upon 
it.  This  waa  correct.  The  jury  was  fur- 
ther Instructed  that  it  the  note  was  given 
for  usury,  and  the  amounts  indorsed  upon 
it  were  paid  with  an  intention  that  they 
be  so  applied,  the  defendamt  could  not 
recover  them  in  this  suit  by  receiving 
credit  for  them  in  ascertaining  tbe  gener- 
al balance.  If  this  was  erroneous,  no 
harm  came  from  it. for  the  Jury  returned  a 
verdict  for  all  the  notes,  which  they  could 
not  have  done  under  the  instructions  giv- 
en without  finding  that  the  note  was  not 
nsurious.  Having  found  the  note  was 
not  given  for  usury,  they  did  not  reach 
the  matter  In  which  the  Instruction  com- 
plained ol  was  given.  Judgment  af- 
firmed. 
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Statb  V.  Wheat. 

(Supreme  Court  of  VemonL  Omtral  Term. 
Oct.  8, 1891.) 

Attbmpt  to  RiLPa — Bvii>Bitc»— Aoa  of  Fualx. 
Acts  Vt.  1886L  No.  68, 1 1,  provides  punish- 
ment for  one  over  16  years  old  who  ravishes  a  fe- 
male over  14  years  old  asaiost  her  will,  or  car- 
nally knows  a  female  onder  14  years  old  with  or 
without  her  consent,  R.  L.  Vt.  {  4117,  pro- 
rides  punishment  for  one  who  assaults  a  female 
with  intent  to  commit  rape.  Held  that,  nnder 
an  Indictment  oontaining  no  allegations  as  to  age, 
and  charging  assault  on  a  female  with  intent 
against  her  will  to  ravish  her,  it  was  error,  on 
evidence  tliat  defendant  was  over  16  years  old, 
and  tliat  the  female  was  under  14  years  old,  to 
charge  tliat  it  was  Immaterial  whether  or  not 
she  consented  to  the  attempted  intercourse,  the 
Indictment  being  for  attempted  rape  proper, 
where  the  question  of  age,  and  not  of  consent,  is 
Immaterial. 

Exceptions  from  WaBblngton  county 
court ;  Ho88,  Judge. 

Henry  W.  Wbeat  was  convicted  of  as- 
■aalt  with  Intent  to  commit  rape,  and  ex- 
cepts.   Exceptions  sastained. 

J.  G.  Wing  and  A.  G.  Fay,  tor  the  State. 
Geo.  W.  Wing,  for  respondent. 

MuNSON,  J.  Onr  statutory  provisions 
coneerQlDK  rape  are  found  in  No.  68.  Acts 
of  18S6.  In  the  first  section  of  this  act, 
provision  is  m^de  for  tbe  punishment  of 
a  person  over  the  age  of  16  years  who 
"ravishes  and  carnally  knows  a  female 
person  of  tbe  age  of  fourteen  years  or 
'more,  by  force  and  against  ber  will, "  or 
"unlawfully  and  carnally  knows  a  female 
person  under  fourteen  years  of  age,  with 
or  without  berconsent. "  R.  L.  S  4J17,  pro- 
vides for  tbe  punishment  of  one  who  "  as- 
saults a  female  person  with  intent  tocom- 
mit  rape. "  This  indictment  charges  that 
the  respondent,  with  force  and  arms,  made 
an  indecent  assault  upon  one  Alice  M. 
Taylor,  "with  intent  her.  the  said  Alice  M. 
Taylor,  unlawfully,  violently,  and  against 
the  will  of  ber,  the  said  Alice  M.  Taylor, 
feloniously  to  ravish  and  carnally  know. " 
It  contains  no  allegation  of  tbe  age  of 
either  person.  It  appeared  in  evidence 
that  the  respondent  was  28  years  old,  and 
that  the  person  assaulted  was  under  14. 
Tbe  court  instructed  the  Jury  that  it  was 
Immaterial  whether  tbe  girl  consented  to 
the  attempted  Intercourse  or  not.  Tbe  re- 
spondent contends  that  the  statute,  which 
would  have  deprived  blm  of  tbe  defense  of 
consent  If  his  purpose  bad  been  accom- 
plished, does  not  deprive  him  of  that  de- 
fense as  regards  the  attempt,  and  that  in 
the  absence  of  any  statutory  provision  an 
attempt  which  is  consented  to  cannot  be 
an  assault.  This  contention  Is  supported 
by  decisions  in  several  states.  Smith  v. 
State.  13  Ohio  St.  466;  State  v.  Pickett,  11 
Nev.  256.  In  other  states  tbe  contrary 
view  has  been  taken.  Hays  v.  People,  1 
Hill,  861;  People  v.  McDonald,  9  Mich.  160; 
FIsell  V.  State,  26  Wis.  864.  But  we  do 
not  think  a  determination  of  this  qnestion 
is  necessary  to  the  disposal  of  the  case  at 
bar.  The  offense  of  having  carnal  knowl- 
edge of  a  female  person  against  her  will  Is 
distinct  from  thatof  having  carnal  knowl- 
edge of  one  under  the  age  of  14  with  ber 
consent,  altbough  both  oflenses  are  rape. 
In  the  first  offense  the  question  of  age  in 
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not  Involved.  In  the  second  offense,  it  is 
tbe  age  of  tbe  victim  which  eliminates  the 
element  of  consent.  On  an  indictment  for 
committing  tbe  ordinary  offense,  one  can- 
not be  convicted  of  having  had  carnal 
knowledgeof  a  person  nnder  the  prescribed 
agC  with  ber  consent.  In  an  indictment 
for  tbe  later  offense  an  averment  of  age  is 
essential.  Bonner  v.  State,  66  Miss.  293, 
8  South.  Rep.  668;  Stats  v.  Erickson,  45 
Wis.  86.  This  indictment  charges  an  as- 
sault with  Intent  to  commit  the  ordinary 
offense,  and  contains  no  averment  of  age. 
Even  if  the  law  permits  a  conviction  for 
an  attempt  which  is  consented  to,  we 
think  that.  In  a  trial  on  this  Indictment, 
It  was  error  to  hold  that  consent  was  im- 
material. An  indictment  must  be  so 
framed  as  to  apprise  therespondent  of  the 
charge  which  is  brought  against  him. 
This  indictment  did  not  inform  the  re- 
spondent that  the  charge  was  one  where- 
in the  effect  of  consent  might  be  taken 
away  by  proof  of  age.  He  might  well 
assume  that  nothing  but  proof  of  consent 
was  necessary  to  his  defense,  and  so  go  to 
trial  without  any  evidence  as  to  the  age 
of  the  person  consenting.  Had  he  been  In- 
formed by  the  indictment  that  the  prose- 
'  cution  expected  to  establish  an  attempt 
upon  a  person  below  the  age  of  consent, 
he  might  have  been  prepared  with  evi- 
dence upon  tbe  further  point.  So,  if  it 
were  to  be  held  that  one  may  be  punished 
for  an  unsuccessful  attempt  to  have  carnal 
knowledge  of  a  female  nnder  the  age  of  14 
years  with  her  consent,  we  thluK  that, 
on  the  charge  here  made,  proof  that  the 
female  was  under  that  age  would  not 
relieve  tbe  state  from  showing  that  theat- 
tempt  was  against  her  will.  As  this  in- 
dictment Is  framed,  it  is  the  age  which  is 
immaterial,  and  not  the  fact  of  consent. 
One  may  be  convicted  of  rape  proper  up- 
on a  person  under  the  age  of  consent,  or 
of  an  assault  with  Intent  to  commit  that 
offense.  Yasser  ▼.  State,  65  Ala.  264; 
O'Meara  v.  State,  17  Ohio  St.  616.  There 
was  evidence  tending  to  show  that  this 
attempt  was  by  force  and  against  the 
will,  but  under  the  chaige  of  tbe  court  the 
jury  was  not  called  upon  to  consider  It. 
Exceptions  sustained,  and  canae remanded 
for  new  trial. 

RoTcs,  C.  J.,  and  Powsiu,  J.,  did  not 
ait. 

'  (o  vt  em) 

Thomas  tft  al.  v.  Cartcb. 

(Supreme  Court  ef  VemunU.   Caledonia. 
Oct  17, 1891.) 

AOnOR  BT  SVBRISS  iLOUNBT  FBIHOIPAIr-BmCt 
or  PBIItCIPAI.'B  iNSOLVBXOr. 

1.  Where  the  sureties  on  a  note  oontrlbnted 
their  respective  proportions  thereof  to  a  Joint 
deposit  for  the  purpose  of  tbe  payment  of  aoch 
note,  they  may  maintain  a  joint  action  against 
tlie  maker  for  the  amount  so  deposited. 

8.  During  the  pendency  of  insolvency  pro- 
ceedings against  the  maker  of  a  note,  sureties 
who  have  paid  the  same,  but  have  not  presented 
their  claim  to  the  assignee,  may  commence  an  ac- 
tion against  the  maker  for  the  amount  so  paid. 

Exceptions  from  Caledonia  county  court; 
Ross,  Judge. 

Action  by  Peach  Thomas  and  others 
against  R.  F.  Carter  to  recover  tor  money 
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Said  by  plaintUto  as  laretlM  of  defendant, 
adgment  tor  plaintiff.  Both  plulntiffa 
and  defendant  except.  Jodfcment  af- 
firmed. 

Alexaader  Dunvett,  for  plaintiffs.  Batea 
4t  May,  for  defendant. 

MuNBON,  J.  It  1b  claimed  thi.t  this  Judg- 
ment canUot  be  eustained  because  of  the 
proceedings  against  tbe  deiendant  In  in- 
BqlveDcy.  This  claim  Is  not  baaed  ui>on 
tbe  final  adjadlcation,  for  tbe  debtor  did 
not  obtain  bis  discharge.  It  is  not  con-, 
tended  but  that,  if  tbe  Buit  had  been  pend- 
ing at  tbe  time  tbe  petition  was  filed,  it 
could  bare  been  kept  alive  nntll  the  ques- 
tion of  discharge  was  settled,  and  Judg- 
ment hare  then  been  taken.  But  tbe  suit 
was  brought  after  tbe  filing  of  tbe  peti- 
tion, and  it  is  insisted  that  from  tbe  filing 
of  tbe  petition  until  the  failure  to  obtain 
a  discharge  the  plaintiffs  were  notentitled 
to  sne.  The  pnrpoae  of  tbe  insolvent  law 
Is  to  secure  the  equal  dlBtribntion  of  tbe 
debtor's  estate  among  bis  creditors,  and, 
if  certain  requirements  of  tbe  law  are  met, 
to  relieve  tbe  debtor  from  further  liability. 
There  is  always  the  possibility  that  the 
debtor  xcka,y  be  Idt  liable  for  tbe  debts  not 
satisfied  by  bis  estate.  In  somelnstancee  the 
creditor  may  lose  tbe  benefit  of  this  liabil- 
ity if  the  commencement  of  a  suit  must  be 
deferred  until  the  right  to  take  final  Judg- 
ment iB  established.  The  bringing  of  a 
suit  during  insolvency  proceedings  by  a 
creditor  who  does  not  present  bis  claim  is 
nowhere  expressly  prohibited,  and  we  see 
nothing  in  the  general  tenor  of  the  law 
which  indicates  an  intention  to  prohibit 
it.  It  seems  to  have  been  considered  that 
nothing  more  was  needed  for  the  protec- 
tion of  the  debtor  than  the  obligation 
placed  upon  tbe  court  to  stay  suits  upon 
application  as  long  as  tbe  determination 
of  tbe  question  of  discharge  is  not  unrea- 
sonably delayed .  Tbe  language  of  tbe  sec- 
tion which  provides  for  a  stay  of  snits  Is 
not  inconsistent  with  its  application  to 
salts  brought  after  petition.  B.  L..  § 
1797.  It  is  also  claimed  that  tbe  defend- 
ant Is  not  liable  to  tbe  plaintiffs  Jointly. 
Tbe  snit  grows  ont  of  a  contract  of  sure- 
^sbip.  The  plaintiffs,  with  Jones  and 
Hall,  were  sureties  for  the  defendant  on 
a  note  given  to  tbe  Fassumpsic  Bavlngs 
Bank.  Tbe  bank  brought  snit  on  the 
note,  and  obtained  Judgment  against  all 
tbe  signers.  An  execution  taken  out  on 
this  Judgment  wiis  In  part  satisfied  from 
the  property  of  tbe  defendant.  The  bal- 
ance of  the  Judgment  was  paid  by  the 
plaintiffs  in  the  manner  hereafter  stated. 
Hall  baring  been  adjudged  insolvent,  bis 
assignee  paid  tbe  plaintiffs  f600;  they 
agreeing  to  save  tbe  estate  from  farther 
loss.  At  tbe  time  of  this  arrangement 
the  plaintiffs  entered  into  an  agreement 
among  themselves  to  share  equally  the 
profits  or  losses  arising  from  their  liability 
as  snreties.  Before  it  was  known  what 
amount  would  be  needed,  tbe  plaintiffs 
placed  in  tbe  bank,  to  their  Joint  credit, 
a  deposit  of  f  1,250,  which  was  to  be  held 
by  the  bank  as  collateral  security  for  tbe 
payment  of  such  part  of  tbe  Judgment  as 
might  not  be  satlsfled  from  the  property 
of  the  principal.  This  deposit  was  made 
v.22A.no.l9— 46 


np  of  tbe  $600  received-  from  Hall's  as- 
signee, f  230  furnished  by  tbe  plaintiff  Dun- 
nett,  and  three  sums  of  $140  (urulBbed  sev- 
erally by  tbe  other  plaintiffs.  Tbe  bal- 
ance of  the  Judgment  was  satisfied  from 
tbe  money  so  deposited,  and  this  suit  is 
brought  to  recover  the  amount  paid. 

It  is  well  settled  that  if  sureties  pay  the 
debt  of  their  principal  from  a  Joint  fund 
they  have  a  Joint  action  against  him ;  but 
considerable  difficulty  has  arisen  in  deter- 
mining what  shall  be  considered  a  Joint 
fund,  and  It  is  Insisted  that  tbe  deposit 
from  which  this  payment  was  made  does 
not  come  within  the  rule  established  by 
tbe  decisions.  We  are  not  aware  of  any 
case  In  which  the  fund  presented  tbe  char- 
acteristicsof  ttaeone  in  question;  but  a  ref- 
erence to  some  of  the  cases  may  aid  us  lu 
giving  to  this  fund  a  proper  classiflca- 
tlun.  In  Osborne. V.  Harper,  6  East,  225,  a 
Judgment  bad  been  recovered  against  the 
plalntith  Jointly,  and  tbe  case  showed 
that  this  Judgment  had  been  paid  by  the 
plaintiffs'  attorney  at  their  request.  Dar- 
ing tbe  argument  the  court  expressed 
great  doubt  as  to  the  rightto  a  Joint  recov- 
ery. Lord  Ellbnbobodgh  finally  said 
that,  if  the  plaintlffB  had  borrowed  the 
money  Jointly  of  their  attorney,  it  might 
be  considered  a  Joint  payment  by  them, 
and  so  support  a  Joint  action,  but  that  if 
each  of  tbe  plaintiffs  contributed  bis  share 
of  the  money  put  Into  tbeattomey'sbands 
the  demand  against  the  defendant  would 
not  be  Joint,  and  each  must  sue  separate- 
ly for  bis  advancement.  Tbeattorney  was 
then  directed  to  make  an  affidavit  stat- 
ing In  what  manner  the  money  paid  by 
him  bad  been  obtained ;  whether  he  had 
paid  it  out  of  his  own  pocket  upon  the 
Joint  credit  of  the  plaintiffs,  making  them 
Jointly  liable  to  him  for  the  whole,  or 
whether  each  of  the  plaintins  had  in  the 
first  instance  contriimted  bo  much  of  bis 
own  money.  Tbe  afiidavit  disclosed  that 
the  attorney  bad  advanced  a  part  of  tbe 
money  upon  the  Joint  credit  of  tbe  plain- 
tiffs, and  bad  borrowed  tbe  remainder 
upon  their  Joint  note.  It  was  thereupon 
held  that  this  created  a  Joint  fund  for  the 
discharge  of  tbe  execution,  and  that  con- 
sequently tbe  plaintiffs  were  entitled  to 
maintain  a  Joint  action.  In  Lombard  v. 
Cobb,  14  Me.  222,  the  plaintiffs  had  become 
surutieB  for  the  defendant  on  a  bond  giv- 
en by  him  to  the  town  of  which  be  was 
collector,  and  tbe  town  bad  afterwards 
taken  the  plaintiffs' note,  and  Indorsed  the 
amount  of  it  on  the  bond.  The  plaintiffs 
had  subsequently  paid  their  note,  but  it 
was  not  shown  by  whom  tbe  amount  was 

Eald,  nor  from  what  fund.  The  court 
eld  that  inasmuch  as  It  did  not  appear 
whether  tbe  payment  was  made  from  a 
Joint  fund,  or  separately  by  each,nor  that 
there  was  any  partnership  or  Joint  Inter- 
est, the  presnmption  was  that  each  ful- 
filled bis  duty  by  paying  his  own  share. 
It  was  asserted  in  argument  that  the  pay- 
ment was  in  fact  made  out  of  a  Joint  fund 
obtained  by  tbe  plaintiffs'  performing  a 
Joint  contract  for  tbe  support  of  tbepoor, 
and  it  was  said  that  if  this  had  been 
shown  it  would  have  been  sufficient  to  en- 
able them  to  maintain  a  Joint  action.  In 
Pearson  v.  Parker,  8  K.  H.  866,  th6  plain- 
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tlflB,  being  caUed  upon  to  take  ap  a  note 
which  tbe.T  had  signed  as  Bureties  for  the 
defendant,  paid  a  part  of  tbedemand  with 
money  obtained  on  their  joint  note,  and 
Batlsfled  the  balance  by  giving  their  ]oiut 
note.  The  court  considered  thatthls  was 
payment  from  a  common  stock,  and  that 
the  Joint  action  was  properly  brought.  In 
Doremus  v.  iielden,  19  Johns.  213,  which 
was  a  suit  by  indorsers  against  prior  In- 
dorsers,  the  plaintiffs,  aitbongh  jointly 
liable  on  the  note  as  partners,  had  paid  it 
by  giving  their  separate  notes,  and  it 
was  held  that,  as  there  was  no  communl* 
ty  of  Interent  In  the  nioneypaid,a  joint  ac- 
tion cuuld  not  be  maintained.  In  Clapp 
T.  Bice,  15  Gray,  567,  the  holder  of  the  note 
on  which  the  plaintiffs  and  defendant's  In- 
testate were  Indorsers  had  recovered  judg- 
ment against  the  plalp tiffs,  and  Issued  ex- 
ecution thereon,  and  this  execution  had 
been  satisfied  In  ono  payment  made  by  the 
plaintiffs,  each  contributing  an  equal 
share  of  the  part  which  It  was  for  the 
defendant's  intestate  to  pay.  The  court 
said :  "  We  are  of  opinion  that  when  three 
persons,  each  of  whom  is  responsible  for 
an  entire  sum  due  from  another,  join  in 
making  the  payment  of  that  sum  by  a 
contribution  agreed  on  among  themselves 
for  that  purpose,  they  may  join  in  one  ac- 
tion to  recover  it  from  the  person  for 
whose  benefit  the  payment  has  been 
made." 

There  are  bnt  few  cases  In  this  state  in 
which  the  question  has  been  considered. 
Fletcher  v.  Jackson,  23  Vt.  581,  was  a  bill 
to  compel  contribution.  The  bill  set  up 
that  a  judgment  had  been  recovered 
against  the  orators,  and  that  it  had  been 
paid  by  them.  The  opinion  Is  referred  to 
for  a  statement  of  the  facts  established  by 
the  testimony  taken,  but  without  stating 
the  manner  of  payment  the  court  says: 
"We entertain  no  doubt,  upon  the  proofs 
In  the  case,  that  the  plalntltrs  paid  the 
judgment  against  them  jointly,  and  may 
well  sustain  this  suit  in  their  favor  joint- 
ly." Whipple  V.  Briggs,  28  Vt.  65,  was  a 
Joint  action  by  sureties  against  their  prin- 
cipal. The  plaintiffs  had  given  their  Joint 
notes  to  the  holders  of  the  paper  on  which 
they  were  sureties,  and  the  notes  so  given 
tiad  been  taken  as  payment.  This  was 
considered  to  be  clearly  a  payment  from. 
■n  Joint  fund.  In  Prescott  v.  Newell,  89 
Vt.  82,  the  plaintiffs  had  made  payments 
for  their  co-snrety  from  their  individual 
resources,  bnt  onder  an  agreement  that 
they  would  stand  together  and  share  the 
burden  equally ;  and  it  was  held  that  as 
to  these  payments  a  Joint  action  could  not 
4>e  maintained.  If  the  character  of  this 
fund  is  to  be  determined  by  the  relntlon  of 
the  plaintiffs  to  it  after  the  deposit  was 
-made,  it  must  be  considered  a  Joint  fund. 
It  stood  in  tbelr  joint  names,  was  held  by 
tbe  bank  as  collateral  against  them  joint- 
ly, and  could  be  disposed  of  by  them  only 
through  a  Joint  order.  But  if  the  origin 
of  the  fund  Is  controlling,  the  situation  is 
different.  Leaving  the  f  600  oat  of  consid- 
eration for  the  present,  the  remainder  of 
tlie  fund  was  made  np  of  the  several  and 
unequal  contribntionB  of  the  plaintiffs. 
It  was  nut  a  Joint  fund  except  as  made  so 
•by  the  action  of  the  plaintiffs  among  them- 


selveB.  Itwaanotthe  resnit  of  any  Joint 
liability  assumed  by  tbe  plaintlflk  to  some 
other  person,  nor  the  prodnct  of  any  un- 
dertaking in  which  they  were  jointly  In- 
terested. It  is  evident  that,  upon  tbe  au- 
thority of  many  of  the  cases,  this  deposit 
could  not  be  considered  a  joint  fund,  with- 
in the  meaning  of  the  role. 

The  foundation  of  the  suit  is  the  implied 
promise  of  the  principal  to  indemnify  bis 
sureties.  The  undertaking  of  tbe  sureties 
is  several,  and  the  promise  of  indemnity 
which  the  law  raises  at  the  time  of  tbe 
undertaking  is  therefore  several.  It  was 
only  with  hesitation  that  sureties  were 
permitted  to  sue  jointly  on  the  ground  of 
joint  payment.  As  late  as  the  decisions  in 
Oould  V.  Gould,  8  Cow.  168,  and  6  Wend. 
268,  it  was  doubted  whether  sureties  could 
so  shape  a  payment  as  to  give  themselves 
a  Joint  claim ;  and  Osborne  v.  Harper  was 
spoken  of  as  a  case  decided  upon  its  pecul- 
iar circumstances,  and  a  doubtful  prece- 
dent in  cases  not  Identical.  Bnt  the  rule 
which  permits  sureties  tosuejolnlly  when 
they  have  paid  the  claim  by  their  joint 
note,  or  with  money  obtained  upon  their 
Joint  credit,  is  well  established,  and  has 
been  fully  approved  in  this  state.  So  much 
having  been  decided,  we  see  no  objection  to 
going  further.  It  Is  evident  that  tbe  law 
as  now  settled  permits  snretles  to  so 
shape  a  payment  as  to  give  themselves  a 
joint  claim  upon  their  principal.  If  these 
plaintiffs  bad  provided  the  deposit  by  dis- 
counting their  Joint  note,  instead  of  mak- 
ing np  tbe  deposit  from  the  money  they 
severally  had  on  hand,  there  would  have 
been  no  question  as  to  their  right  to  main- 
tain a  joint  action.  The  practical  result 
of  the  doctrine  is  to  make  the  liability  ot 
tbe  principal  several  or  joint  at  the  option 
of  the  sureties;  and,  so  long  as  sureties 
can  make  their  principal  liable  to  them 
Jointly  by  borrowing  upon  this  joint  note 
tbe  money  used  in  payment,  we  sue  no 
reason  why  they  may  not  be  permitted  to 
accomplish  the  'same  end  by  making  a 
joint  deposit  to  meet  tbe  liability.  Tbe 
fund  from  which  this  payment  was  made 
having  been  joint  in  fact,  we  are  not  dis- 
posed to  follow  the  authorities  which 
would  deprive  it  ot  that  character  by 
looking  to  the  several  payments  of  which 
it  was  made  up.  We  hold  that  the  pay- 
ment from  this  deposit  was  such  as  to  en- 
title the  sureties  to  maintain  a  joint  ac- 
tion. 

A  question  is  raised  by  the  plaintiffs  as 
to  the  amount  they  are  entitled  to  recover. 
The  transaction  between  Hall's  assignee 
and  the  plaintiffs  has  been  stated.  The 
plaintiffs  also,  received  $126  from  their  co- 
surety Jones,  in  his  notes,  which  were 
afterwards  paid  to  the  plaintiff's  use. 
There  was  no  agreement  between  tbe 
plaintiffs  and  the  parties  making  these 
payments  that  tbe  payments  should  be 
applied  on  this  indebtedness.  Nothing 
further  appears  in  regard  to  the  matter. 
In  entering  judgment  torthe  plaintiffs, tbe 
court  below  deducted  from  the  amount 
paid  by  them  tbe  sums  they  bad  received 
as  above  stated.  This  is  claimed  to  have 
been  error.  It  is  true  that  the  plalntitta 
have  paid  a  certain  amoont  to  the  bolder 
of  this  note.    Bat  a  part  of  this  amount 
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they  bave  received  from  their  co-enretleB. 
The  loas  which  the  plalntins  have  sns- 
talned  by  reaflon  of  their  liability  (or  the 
defendant  is  meaAored  by  what  they  have 
paid  above  the  Buras  so  received.  The 
obligation  of  the  defendant  is  to  recom- 
pense the  plaintiffs  for  the  loss  they  have 
actually  sotfered.  That  obligation  is  sat- 
isfled  by  the  judgment  rendered  below. 
The  soms  excluded  from  that  recovery,  al- 
though not  paid  by  Hall's  assignee  and 
Jones  to  the  creditor,  were  properly  paid 
by  them  on  account  of  their  suretyship  lia- 
bility, and  are  losses  which  the  principal  la 
holden  to  make  go(>d  to  them.  Judgment 
afflrmed. 

(6S  Vt  8B«)  — — 

Whitcomb  t.  Davenport's  Estate. 

(Supreme  Court  of  Vermomu   Windsor.    Oct. 
28,1891.) 

APPIAJ.  TBOK  PaOBATB  COTJBT  —  CLAIin  AOAIirST 

Dbobsxhts— ExTSKUON  ov  Tuot  VOB  FsascBTA- 
noN. 

1.  The  faot  that  B.  li.  Vt.  1880,  {{  8S68,  287& 
change  a  prevlooBly  existing  law,  which  declared 
that  an  appeal  might  be  taken  irom  "any"  order 
or  decree  of  the  probate  court,  and  that  the 
connty  court  had  appellate  jurisdictlun  of  "all" 
matters  of  which  the  probate  court  had  original 
jorisdiction,  by  substituting  the  word  "an"  for 
"any,"  and  omitting  the  word  "all, "  fumishee 
no  reason  for  departing  from  decisions  made  un- 
der the  old  law,  holding  that  the  right  of  appeal 
to  the  oounty  court  from  decrees  of  tbe  probate 
court  extends  to  matters  within  the  discretion  of 
the  probate  court. 

a.  A  creditor  of  an  estate,  whose  claim,  with- 
omt  his  procurement  or  knowledge,  has  been  pre- 
sented to  and  disallowed  by  the  commissioners 
appointed  by  the  probate  court,  is  not  bound  by 
soch '  adjudication,  and  is  nevertheless  "a  cred- 
itor who  has  failed  to  present  his  claim,"  within 
the  meaning  of  R.  L.  Vt.  %  2123,  which  author- 
izes the  probate  court,  on  seasonable  application 
hy  such  a  creditor,  to  renew  the  commission, 
and  extend  ttie  time  within  which  claims  may  be 
presented. 

8.  The  petition  of  the  creditor,  praying  the 
probate  court  to  renew  tbe  commission  and  ex- 
tend the  time,  failed  to  allege  that  it  was  pre- 
sented within  the  period  fixed  by  R.  L.  Vt.  % 
2123,  which  limits  it  to  six  months  after  the  ex- 
piration of  tbe  time  originally  fixed  for  the  pres- 
entation of  claims;  and  the  records  of  the  pro- 
bate court,  sent  up  to  the  county  court  on  api>eal 
by  petitioner  from  a  decree  denying  her  the  re- 
lief prayed  for,  also  failed  to  show  whether  the 
petiuon  was  filed  before  or  after  the  statutory 
period  had  elapsed.  Held,  that  it  was  error  to 
dismiss  petitioner's  appeal  to  the  county  court 
for  the  nilure  of  her  petition  to  allege  that  it 
was  presented  within  the  required  time,  since  the 
records  of  the  probate  court  ought  to  show  sach 
fact;  and  that  petitioner's  proper  course  was,  not 
to  amend  her  petition,  but  to  provure  the  records 
to  he  remanded  to  the  probate  court  for  correction. 

Exceptions  from  Windsor  connty  court ; 
Thompson,  Jndge. 

Pbebe  J.  Whitcomb  petitioned  the  pro- 
bate court  to  renew  the  cominlsBlon  for 
the  allowance  of  claims  against  tbe  estate 
o4  one  A.  K.  Davenport,  alleg^ing  that  she 
had  a  valid  claim  against  tbe  said  estate; 
'that  she  was  Informed  that  soioe  claim 
had  been  presented  to  the  commissioners 
In  bar  name  and  disallowi^  by  them,  but 
that  tbe  same  was  without  her  knowl- 
edge or  authority,  and  that  the  commis- 
sion had  been  closed.  The  probate  court 
denied  the  petition,  and  petitioner  ap- 
pealed to  the  county  court.    It  appeared 


from  tbe  record  which  was  certified  up  by 
the  probate  court  when  the  petition  was 
presented,  but  it  did  not  appear  when 
the  time  previously  limited  expired,  nor 
what  questions  were  considered  and  ad- 
judicated upon  by  tbe  court  in  dismissing 
the  petition.    In  the  county  court  the  ap- 

Eellee  moved  to  dismlsH  the  appeal  (1) 
ecause  no  appeal  would  lie  in  tbe  prem- 
ises r  (2)  because  it  did  not  appear  that 
tbe  petition  was  seasonably  filed.  There- 
upon the  appellant  moved  to  amend  the 
petition  by  inserting  an  allegation  to  that 
effect.  The  court  denied  the  motion  to 
amend  as  matter  of  law,  and  not  discre- 
tion, and  dismissed  the  appeal.  Petitioner 
excepted.    Reversed. 

C.  B.  Eddy,  for  appellant.    W.  E.  John- 
son, lor  appellee. 

MuNSON,  J.  It  has  been  heretofore  held 
that  the  right  ot  appeal  from  the  decrees 
of  the  probate  court  extends  to  matters 
which  are  within  the  discretion  of  that 
court.  Adams  v.  Adams,  21  Vt.  162; 
Holmes  v.  Holmes,  2«  Vt.  536;  Hilllard  v. 
McDaniels,  48  Vt.  122.  In  tbe  case  first 
cited  the  court  laid  some  stress  upon  the 
comprehensiveness  of  the  language  of  the 
statute,  it  being  then  provided  that  an  ap. 
peal  might  be  taken  from  "any"  order  or 
decree  of  the  probate  court,  and  that 
the  county  court  should  bave  appellate  Ju- 
risdiction of  "all"  matters  of  which  the 
?>robate  court  had  original  Jurisdiction, 
n  the  revlplon  of  1880  the  word  "an"  was 
substituted  for  "any,"  and  the  word  "all" 
omitted,  (R.  L,  §§  2268,  2270;)  and  it  is 
urged  that  tbischauge  In  phraseology  Indi- 
cates an  intention  to  restrict  somewhat 
the  right  ol  appeal,  and  that  a  matter 
resting  entirely  In  the  discretion  of  the 
probate  court  ought  not  now  to  be  con- 
sidered re visable.  if  the  alterations  point- 
ed out  were  to  be  considered  without  any 
reference  to  the  design  and  methods  ot 
the  revisers,  it  would  even  then  be  difilcult 
to  regard  tliem  as  indicating  an  intention 
to  make  the  law  less  comprehensive.  But 
a  comparison  of  the  Revised  Laws  with 
the  previous  statutes  will  show  that  these 
changes  were  made  In  accordance  with  a 
plan  of  alteration  and  condensation  which 
was  co-extensive  with  the  entire  work. 
Moreover,  it  Is  well  settled  that  changes 
made  in  a  revision  will  not  be  taken  to 
alter  the  law  as  construed  by  previous 
decisions,  unless  an  Intention  to  do  so 
Is  clearly  manifest.  Clark  v.  Powell,  62 
Vt.  442,  20  Atl.  Rep.  597.  Tbe  changes  re- 
lied upon  furnish  no  reason  for  a  depart- 
ure from  the  line  of  former  decisions. 

It  is  further  urged  that  the  appellant's 
claim  was  In  fact  presented  to  thecommis- 
■doners  and  disallowed,  and  that  she  is 
therefore  not  entitled  to  tbe  remedy 
sought  by  her  petition,  but  must  seek  re- 
lief as  one  prevented  from  taking  an  ap- 
peal from  the  determination  of  commis- 
sioners by  fraud,  accident,  or  mistake. 
It  fairly  appears  from  the  petition  that  the 
claim  was  presented  to  and  passed  upon 
by  tbe  commissioners  without  tbe  pro- 
curement or  knowledge  of  the  claimant; 
and,  whatever  the  rule  may  be  in  regard 
to  proceedings  in  courts  where  a  party 
can  appear  only  by  himself  or  through  an 
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attorney  of  the  court,  we  are  not  ready 
to  hold  tbat  a  party  can  be  bound  by  the 
ananthorlced  act  of  another  before  a  trl- 
banal   where  claims  are  often  presented 
Informally,  and  through  any  convenient 
agency.    A  person  whcae  claim  has  been 
disallowed  upon    an  unauthorised    pres- 
entation la  nevertheless  "a  creditor  who 
has  failed  to  present  his  claim."'    Moore 
V.  Bachelder,  Bl  Vt.  50.     The  appellant 
was  not  entitled  to  have  the  commission 
renewed  unless  her  petition  therefor  was 
presented  within  six  months  after  the  ex- 
piration of  the  time    previonsly  limited. 
The  probate  court  dismissed  the  petition, 
bnt  the  ground  of  Its  action  does  not  ap- 
pear.   The  petition  contains  no  allegation 
of  its  presentation  within    the  required 
time,  and  there  is  nothing  in  the  record 
sent  up  by  the   probate  court  to  show 
whether  It  was  filed  before  or  alter  the 
statutory    period   had   elapsed.    In    the 
county  court  the  appellee  moved  that  the 
cause  be  dismissed,  assigning  for  one  rea- 
Bon  that  no  tacts  appeared  showing  juris- 
diction;   and    the    appellant    thereupon 
asked  leave  to  amend  her  petition  by  In- 
serting an  allegation  that  It  was  season- 
ably broas'ht.    Leave  to  amend  the  peti- 
tion was  refused,  and  the  motion  to  dis- 
miss sustained.    Under  the  ordinary  pro- 
bate practice  It  was  not  necessary,  to  a 
favorable  action  on  the  petition  in  the  pro- 
bate court,  that  the  petition  itsell  should 
aver  that  it  was  tiled  within  the  required 
time ;  and  there  being  nothing  in  the  rec- 
ord before  us  to  preclude  the  possibility 
that  the  fact  of  its  being  so  filed  appeared 
and  was  acted   upon  in  the  court  of  orig- 
inal Jurisdiction,  we  are  not  willing  to  de- 
prive the  appellant  of  a  remedy  to  which 
she  may  be  entitled  because  of  the  failure 
to  to  frame  her  petition  that  its  seasona- 
ble presentation  would  appear  in  the  ap- 
pellate court  by  way  of  allegation.    If  the 
application  was  In  fact  made  to  the  pro- 
bate court  within  six  months  after  the  ex- 
piration of  the  time  previously  allowed  by 
that  court  for  the  presentation  of  claims, 
it  had  Jurisdiction  of  the  subject-matter 
of  the  petition,  and  could  grant  the  relief 
prayed  for.     The  records  of  tbat  court 
will  show  whether  six  months  elapsed 
between  the  expiration  of  the  time  lim- 
ited  for  presenting  claims   and    the   fil- 
ing of  the  petition,  and  the  fact  should  be 
determined  on  appeal  by  those  records. 
If  for  any  reason  the  record  fails  to  show 
the  true  day  of  the  presentation  of  the  pe- 
tition, it  Is  for  the  probate  court  to  de- 
termine tbeday  of  actual  presentation,  and 
amend  its  record  accordingly.     We  think 
that,  properly,  the  record  of  the  action  of 
the    probate   .court    upon     the   petition 
should  show  whether  It  appeared  or  did 
not  appear  that  the  petition  was  present- 
ed within  the  required  time,  and  tbat  Judg- 
ment should  not  be  rendered  In  the  appel- 
late court  without  having  the  fact  so  as- 

>B.  L.  Vt  $  3123,  provides:  "On  application 
of  a  oreclitorw1<o  has  failed  to  present  bis  claim, 
if  made  within  six  months  after  the  ezpiraUon 
of  tbe  time  previonsly  limited,  •  •  •  the  court 
may,  for  cause  shown,  and  on  snoH  terms  as  It 
deems  equitable,  renew  the  commission,  and  al- 
low a  further  time,  not  exceeding  three  months, 
(or  the  commlssionen  to  ezamiue  such  claim. " 


certalned  and  certified.  Witboot  entering 
upon  the  merits  of  the  respectlTe  motions 
made  below,  we  are  satisfied  tbat  a  mure 
desirable  course  than  the  one  taken  by  tbe 
appellant  was  open  to  her;  and  tbe  situ- 
ation Is  sncb  tbat  the  court  will,  of  Its 
own  motion,  remand  the  case,  with  In- 
structions that  leave  be  given. tbe  appel- 
lant to  procure  and  file  amended  copies. 
This  will  give  the  probate  court  an  oppor- 
tanity  to  amend  its  record  of  tbe  adjudica- 
tion appealed  from,  so  tbat  it  may  show 
tbat  the  petition  was  or  was  not  filed 
within  six  months  alter  the  expiration  of 
tbe  time  previously  limited,  as  the  fact 
may  appear  from  an  Inspection  of  Its  rec- 
ords. Judgment  reversed,  and  cause  re- 
manded to  tbe  cotmty  court  for  further 
proceedings. 

'~~~~~  va  vt  «M) 

8TATB  T.  SWITBKB. 

(Suprme  Court  qf  Vermont.    Caledonia.     Oct 
B,1891.) 

OBTJLIiriNO    StOViTUBU  TO    NOTI  BT  FALH   FRS- 
nUBBS— IlTDICTMKIIT— DBMCBRBB. 

1.  Under  R.  L.  Vt.  J  4164,  which  provides 
for  the  punishment  of  persona  who  designedly, 
by  false  pretense,  and  with  intent  to  defrand, 
obtain  from  another  person  money  or  other 
property,  or  the  signature  to  any  instrument  the 
lalM  maidag  of  which  would  be  punishable  as 
forgery,  it  is  not  necessary  that  an  indictment 
allege  uiat  tbe  pretenses  were  feloniously  made. 

3.  Where  one  procured  signatures  to  a  note 
by  falsely  pretending  that  an  agreement  had  al- 
ready been  made  whereby  six  persons  were  to 
pay  his  debts  at  soma  fatnre  time,  such  pretenses 
come  within  the  statute. 

8.  The  question  whether  false  pretenses  were 
such  as  to  mislead  cannot  be  raised  on  a  de- 
murrer to  the  Indictment. 

4.  An  indictment  wUoh  falls  to  allege  that 
a  signature  was  obtained  designedly  is  Insnffl- 
oient. 

6.  Where  tbe  acts  of  defendant  were  properly 
described  as  "false  pretenses, "  the  further  de- 
scribing them  as  "inducements"  and  "sayings* 
does  not  render  the  Indictment  defective. 

6.  Where  the  instrument  alleged  to  have 
l>een  obtained  is  set  out  verbatim,  it  ia  not  nec- 
essary to  allege  that  the  fiJse  maldngwas  punish- 
able as  forgery. 

7.  An  allegation  of  tiie  delivery  of  the  note 
to  defendant  is  implied  In  an  averment  that  he 
obtained  the  signatures. 

Exceptit^ns  from  Caledonia  eonnty  court ; 
Powers,  Judge. 

Prosecution  against  Switserfor  forgery. 
Defendant  demurred  to  the  Indictment, 
which  demurrer  was  overruled,  and  de- 
fendant excepts.    Reversed. 

Harry  Blodgett,  State's  Atty.,  for  the 
State,    liatea  A  Majr,  tor  respondent. 

Taft,  J.  Tbe  statute  under  which  tbe 
respondent  stands  indicted  Imposes  a  pen- 
alty upon  any  one  who  designedly,  by 
false  pretenses,  with  intent  to  detrand, ob- 
tains from  another  peraon  money  or  other 
property,  or  the  signature  to  any  Instm- 
ment,  the  false  making  uf  which  would  be 
punishable  as  forgery.  It  Is  insisted  that 
each  count  Is  bad.  There  are  14  In  num- 
ber. It  Is  claimed  tbat  it  should  t>e  alleged 
tbat  the  pretenses  were  made  feloniously. 
Tbe  statute  (R.  L.  g  4154)  creates  and  de- 
fines tbe  offense,  and  an  indictment  In  tira 
words  of  tbe  statute,  properly  setting 
forth  tbe  pretenses  and  alleging  tbeir  tals. 
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Ity  IS  8afBcI«>t;  It  need  not  be  averred 
that  the  pretenses  were  lelonioQBly  made. 
See  State  v.  Daley.  41  Vt.  564. 

It  is  further  claimed  that  the  pretenses 
are  not  within  the  statute;  that  they  re- 
late to  acts  to  be  performt;d  In  the  future; 
statements  of  something  to  take  place  in 
the  future,  L  e„  that  six  men  named  were 
to  pay  the  debts  of  the  respondent  at 
some  subsequent  time.  We  think, In  mak- 
ing this  claim,  the  counsel  misconceive  the 
purport  of  the  allegations,  which  is  that 
the  persons  named  had  in  the  past  entered 
Into  arrangement  and  agreement  to  fur- 
nish money  to  pay  the  respondent's  debts, 
— a  representation  of  an  ejsisting  fact 
which  would  bring  about  a  future  result. 
In  falsely  pretending  that  such  an  ar- 
rangement and  agreement  had  already 
been  made,  the  respondent,  in  that  re- 
spect, brought  himself  wholly  within  the 
statute.    In  re  Greenongb,  31  Yt.  279. 

It  is  next  claimed  that  the  false  pre- 
tensefi  were  not  such  as  to  mislead  a  man 
of  ordinary  prudence.  This  question  can- 
not be  raised  upon  demurrer,  for  if  the  rule 
Is  as  claimed  by  the  respondent's  counsel, 
whether  the  pretenses  were  calculated  to 
deceive  a  person  of  ordinary  prudence 
would  be  a  question  to  be  submitted  to 
the  jury  under  all  the  circumstances  of  the 
case. 

An  objection  is  made  to  certain  counts, 
tbat  it  is  not  alleged  that  the  signatures, 
or  money  therein  named,  were  obtained 
designedly.  The  obtaining,  to  constitute 
an  offense,  must  be  designedly,  and  for 
want  of  such  an  allegation  counts  1,  3,  4, 
8,  and  \'i  are  insufficient. 

It  is  sufficiently  alleged  that  the  signa- 
tures and  money  were  .obtained  by  means 
of  false  pretenses.  The  acts  of  tbe  re- 
spondent are  properly  described  as  "false 
pretenses,"  and  further  describing  them 
as  "inducements, "  "representations,"  and 
"sayings"  does  not  render  the  count  de- 
fective. Describing  tbe  acts  in  the  lan- 
guage of  the  statute  isa  sufficient  and  bet- 
ter way,  but  a  further,  description  of  them 
as  sayings,  etc.,  is  objectionable  in  noth- 
ing but  a  tautological  sense. 

The  instrument  to  which  the  signature 
was  obtained  being  fully  set  forth  verba- 
tim. It  was  unnecessary  to  allege  a  con- 
clusion of  law,  tbat  the  false  making 
thereof  was  punishable  as  forgery. 

An  allegation  of  tbe  delivery  of  tbe  notes 
to  Swltser  is  implied  in  the  averment  tliat 
he  obtained  the  signatures.  Ue  could 
not  have  obtained  tbeni  without  a  deliv- 
ery of  the  notes  to  him,  or  to  some  one 
for  him.  All  the  synonyms  of  "to  ob- 
tain" indicate  this  as  the  proper  construc- 
tion. A  promissory  note  is  property 
within  the  meaning  of  the  words  "or 
other  property"  as  used  in  the  statute. 
If  it  is  said  that  in  the  eleventh  count  there 
is  no  allegation  of  an  intent  to  defraud. 
This  is  an  error,  as  it  is  set  forth  that  the 
respondent  falsely  pretended,  etc.,  with  the 
Intent  then  and  there,  by  means  thereof,  to 
defraud  the  said  Tibbetts. 

The  claim  that  it  is  not  alleged  that  no 
one  of  the  six  men  named  would  furnish 
the  money  to  pay  Switser's  debts,  if  not 
an  absurdity,  savors  strongly  of  it.  The 
allegation    was   unnecessary,— mere  sur- 


plusage. The  pretense  alleged  was  that 
six  men  named  had  agreed  to  furnish  the 
money  to  pay  Switser's  debts.  This  was 
properly  negated.  It  all  had  not  made 
the  agreement,  the  pretense  was  false,  even 
if  one  of  the  six,  or  all  of  them,  or  Switser 
himself,  was  ready  to  pay,  and  did  pay. 
The  gr&ramen  of  the  offense  is  in  making 
the  false  pretense,  etc.,  and  obtaining 
thereby  a  person's  property  or  signature, 
and. does  not  depend  upon  the  ultimate 
loss  of  tbe  victim,  or  whether.  In  fact,  the 
latter  sustains  any  pecuniary  loss  or  not. 
In  State  v.  Mills,  17  Me.  211,  it  was  falsely 
pretended  by  the  owner  of  a  horse  tbat 
he  was  the  horse  called' "Charley, "  and 
by  tbat  pretense  the  owner  procured  an 
exchange  of  horses.  It  was  held  that  it 
was  a  false  pretense,  within  the  statute, 
although  the  horse  falsely  called  "Char- 
ley "  was  as  good,  and  of  as  great  ^lae 
as  the  real  "Charley"  horse. 

The  third  and  fourth  counts  being  held 
defective  for  the  reasons  before  stated, 
other  objections  thereto  are  not  consid- 
ered. We  bold  tbat  under  this  statute  It 
need  not  be  alleged  that  the  respondent 
knew  the  pretenses  were  false;  if  it  is  al- 
leged that  he  designedly  made  them,  with 
Intent,  etc.,  tbe  indictment  is  sufficient. 

J.udgment  reversed,  and  cause  remanded. 

«t  vt.  6a) 


Jfl  re  HoDGKS'  Estate. 

(.Supreme  Court  of  Vemumt.    Wlndsm?.    Oct 
38,1881.) 

Rbs  Judicata— EiBorroB  as  Tkustbe — Contbaoc 

WITH  BbNEFICIART. 

1.  A  decree  of  the  probate  court,  directing 
the  executor  of  a  will,  in  accordance  witii  Its 
terms,  to  pay  the  Income  of  a  fund  In  his  hands 
to  a  designated  person  for  life,  and  on  her  Aeaik 
to  distrlDute  it  among  oertain  named  persons.  Is 
no  bar  to  a  proceeding  by  the  administrator  of 
the  life-tenant  to  compel  the  executor  to  account 
as  to  the  income  acorulng  subsequent  to  the  de- 
cree. 

8.  An  executor  who,  by  virtue  of  his  appoint- 
ment, holds  a  oertain  part  of  the  estate  lor  dis- 
tribution, the  Income  of  whioh,  by  tbe  terms  of 
die  will  and  the  order  of  the  oourt,  Is  to  be  paid 
to  a  designated  person  for  life,  Is  a  trustee  for 
the  life  beneficiary,  and  liable  to  aocount  to  her 
as  such  for  the  disbursement  of  the  income. 

8.  A  contract  entered  Into  between  the  ex- 
ecutor and  the  life  beneficiary,  after  18  years 
had  passed  without  any  accounting  by  the  exec- 
utor, whereby  he  agreed  to  support  the  benefl- 
clary  during  her  life  in  lieu  oif  paying  her  the 
income  of  the  fond.  Is  not  binding  on  the  bene- 
ficiary, though  she  was  of  sound  mind,  and  fully 
understood  tbe  nature  and  effect  of  the  contraat, 
in  the  absence  of  evidence  affirmatively  showing 
that  she  had  knowledge  of  all  the  facts  bearing 
on  the  contract,  and  that  she  acted  therein  ad- 
visedly and  without  undue  Influence. 

Exceptions  from  Windsor  county  court ; 
RowELL,  Judge. 

Petition  in  tbe  probate  court  by  O.  H. 
Austin,  administrator  of  Polly  Hodges, 
deceased,  praying  for  an  accounting  by 
Smith  Hodges,  executor  of  Edmnnd 
Hodges,  deceased.  The  petition  was  dis- 
missed, and  petitioner  appealed  to  the 
county  court,  where  the  matter  was 
heard  on  the  report  of  a  commissioner. 
Judgment  pro  forma  for  tbe  appellee,  and 
the  petitioner  excepted.    Reversed. 

Upon  the  hearing  before  thecommission- 
er.  Smith  Hodges   found  that  since  the 
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death  of  Polly  Hodges  he  had  paid  over 
the  principal  land  in  accordance  with  the 
terms  of  the  original  decree ;  and,  In  Hen 
of  tmy  accounting  as  to  the  income,  intro- 
duced the  contract  between  himself  and 
Polly  Hodges,  by  which  she  released  him 
from  all  liability  in  that  respect  in  consid- 
eration of  his  agreement  to  support  her 
for  life.  The  petitioner  Insisted  that  this 
contract  was  not  binding  upon  Polly 
Hodges  or  her  estate,  and  thnt  the  execu- 
tor sbuald  render  an  account  of  the  ex- 
penditure of  the  Income;  but,  in  view  of 
the  expense  of  such  an  accounting,  the 
commissioner  decided  that  he  would  only 
receive  evidence  as  to  the  execution  of  this 
contract,  and  in  that  respect  he  reported: 
"At  the  time  said  contract  was  made  said 
Polly  Hodges  was  about  eighty-one  years 
old^  was  somewhat  feeble  in  body,  but 
was  of  sound  mind  when  she  executed  the 
contract,  and  fully  understood  its  nature 
and  effect.  She  bad  considered  the  ques- 
tion for  some  time  before  she  executed  it, 
and  had  sought  the  advice  of  one  of  her 
granddaughters  upon  the  subject,  who 
declined  to  advise  her.  At  the  time  it  was 
executed  it  was  read  over  to  her,  and  she 
assented  to  it,  and  said  it  was  '  all  right.' 
She  then  signed  it,  in  the  presence  of  two 
of  the  daughters  of  Smith  Hodges,  who 
signed  as  attesting  witnesses.  It  did  not 
appear  that  at  the  time  said  contract 
was  executed,  or  at  any  other  time,  the 
condition  of  said  trust  fund  was  explained 
to  her,  or  whel  her  or  not  there  was  any 
unexpended  balance  thereof  remaining  in 
the  hands  of  the  said  executor.  No  evi- 
dence was  offered  npon  this  subject.  Nor 
did  it  appear  that  said  executor  at  any 
time  during  the  continuance  of  said  trust 
had  rendered  an  account  thereof  to  her  or 
to  the  probate  court.  The  fact  of  the  con- 
templation of  said  contract  was  not  made 
l<nuwn  by  either  Bmlth  Hodges  or  his 
mother  to  any  of  her  other  children  until 
after  it  was  executed.  At  some  time  after 
its  execution  Mrs.  Bryant  and  Mrs.  Thom- 
as, two  of  her  daughters,  knew  of  it,  aud 
of  its  terms,  and  made  no  objection  to  it 
until  after  their  mother's  death." 

O.  H.  Austin.ioT  appellant.  W.E.  John- 
BOD,  for  appellee. 

McNBON,  J.  By  the  will  of  Edniond 
Hodges,  who  died  in  1S64,  the  use  of  all  of 
bis  property  remaining  after  the  payment 
of  certain  bequests  was  given  to  his  wife, 
Polly  Hodges,  during  her  life;  and  provis- 
ion was  made  that  at  her  decease  such  re- 
mainder should  be  divided  in  certain  pro- 
portions among  the  testator's  children. 
Smith  Hodges,  a  son  of  the  testator,  was 
named  executor,  and  upon  the  probate  of 
the  will  received  letters  testamentary, 
and  entered  upon  the  settlement  of  the  es- 
tate. In  1867  he  rendered  an  account  of 
his  administration,  and  a  balance  of  about 
f  3,600  was  found  in  his  hands.  The  pro- 
bate court  thereupon  made  a  decree  that 
the  executor  pay  the  incomeof  this  sum  to 
Polly  Hodges  during  her  life,  and  that  at 
her  decease  such  sum  be  distributed  to  cer- 
tain persons  named  in  the  decree.  No  fur- 
ther proceedings  relating  to  this  fund 
were  had  In  the  probate  court  in  the  life- 
time of  Mrs.  Hodges.  She  died  in  1888,  and 


this  proceeding  is  presented  by  her  admin- 
istrator to  compel  an  accounting  at  to 
the  disbursement  of  the  income. 

It  is  first  objected  that  the  decree  made 
In  1867  was  a  complete  and  final  one,  and 
that  nothing  is  left  for  the  further  action 
of  the  probate  court.  Tf  the  scope  of  the 
petition  were  such  as  to  call  in  question 
the  proceedings  of  that  court,  it  might  be 
necessary  to  inquire  into, the  yalldityof  so 
mnch  of  its  decree  as  was  designed  to  fix 
the  distribution  of  the  principal  sum  in 
advance  of  the  time  when  an  actual  dis- 
tribution could  be  had ;  but  this  part  of 
the  decree,  if  treated  as  valid,  does  not  bar 
the  action  which  the  petition  calls  for. 
The  petition  touches  merely  the  earnings 
of  the  fund  while  the  petitionee  held  it  in 
trust.  The  distribution  of  the  fund  in  par- 
suance  of  the  decree  did  not  discharge  the 
executor  from  his  obligation  to  account 
to  the  probate  court  for  the  use  of  it ;  nor 
is  he  excused  from  accounting  for  the  in- 
come by  the  direction  contained  In  the  de- 
cree as  to  its  payment.  He  is  still  liable 
to  such  an  accounting  as  will  determine 
whether  the  income  has  been  paid  as  direct- 
ed, and  furnish  the  basis  for  a  further  de- 
cree concerning  such  part  of  it  as  may  still 
remain  in  his  hands.  An  order  to  pay  over 
an  income  which  is  subsequently  to  accrue 
does  not  exhaust  the  jurisdiction  of  the 
probate  court,  nor  complete  the  liabili^ 
of  the  person  charged  with  the  trust.  It 
remains  for  the  court  to  determine,  at  the 
proper  time,  what  the  income  has  been, 
or  should  have  been,  the  expenses  properly 
chargeable  upon  it,  and  the  balance  for 
which  the  trustee  is  accountable.  No 
remedy  can  be  had  in  the  common-law 
tribunal  until  this  action  has  been  taken. 
FosR  V.  Sowles,  62  Yt.  221. 19  Atl.  Rep.  984. 

It  is  further  objected  thatSmlth  Hodges 
did  not  receive  from  the  probate  court  an 
appointment  as  trustee,  and  cannot  be 
held  to  stand  in  that  relation  to  the  fund 
c»rits  beneficiary.  We  are  unable  to  dis- 
cover any  ground  upon  which  this  claim 
can  be  sustained.  It  Is  certain  that  Smith 
Hodges,  by  virtue  of  his  appointment  as 
executor,  held  a  certain  part  of  this  estate 
for  future  distribution,  the  incomnof  which 
was,  by  the  terms  of  the  will  andtheorder 
of  the  court,  to  be  paid  to  Polly  Hodges  dur- 
ing her  life.  Nothing morecould  be  needed 
to  determine  the  character  of  the  relation  he 
sustained  to  Mrs.  Hodges,  and  his  iiabili^ 
to  account  to  the  probate  court  for  the 
income  of  the  fund.  After  the  ascertain- 
ment of  the  amount  of  the  residuum,  and 
the  decree  leaving  it  in  the  hands  of  the  ex- 
ecutor to  be  applied  to  the  use  uf  the 
widow  in  accordance  with  the  provisions 
of  the  will,  the  executor  was  under  tlie 
obligations  of  a  trustee  as  completely  as 
if  so  named  in  the  will  and  appointed  by 
the  court.  Clark  v.  Powell,  62  Vt.  442,  20 
Atl.  Rep.  597. 

But  the  final  and  main  reliance  of  the 
petitionee  is  upon  a  contract  executed  by 
Polly  Hodges  in  1885,  by  which  she  ac- 
knowledged having  received  from  the  peti- 
tionee all  sums  due  her  on  account  of  the 
estate  up  to  that  time,  and  transferred 
to  him  all  her  rights  under  the  will.  In 
consideration  of  his  agreement  to  sup- 
port  her   during   the  remainder  of  bef 
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lite.  It  to  inslBted  tbat  this  contract  was 
freely  and  nnderetandlngly  entered  in- 
to by  Mrs.  Hodgee,  and  la  of  binding 
force,  notwithstanding  the  fiduciary  rela- 
tion between  the  parties.  Bat  we  find 
nothing  In  the  report  of  the  commlaBloner 
to  satisfy  the  rigid  tests  which  it  Is  the 
duty  of  the  court  to  apply  to  a  transaction 
of  this  character.  The  findings  that  the 
beneficiary  was  of  sound  mind,  and  fully 
understood  the  nature  and  effect  of  the 
contract,  will  not  avail  the  petitionee,  in 
the  absence  of  anything  to  show  that  she 
had  an  adequate  knowledge  of  the  mat- 
ters covered  by  the  contract.  The  peti- 
tionee's failure  to  procure  this  further  find- 
ing is  fatal  to  bis  defense.  This  contract 
was  entered  Into  after  18  years  had  passed 
without  any  accounting  to  the  probate 
court  or  the  beneficiary.  It  does  not  ap- 
pear that,  in  connection  with  the  making 
of  the  contract,  there  was  any  actual  pres- 
entation and  settlement  of  an  account, 
nor  that  the  trustee  put  the  beneficiary  in 
possession  of  any  facts  in  relation  to  the 
amountR  received  or  expended  on  her  be- 
half, or  the  tbeu  condition  of  the  fund.  It 
is  only  when  it  Is  made  to  appear  to  the 
entire  satisfaction  of  the  coort  that  the 
beneficiary  had  full  knowledge  of  all  the 
facts  bearing  upon  the  settlement,  and  act- 
ed therein  advisedly  and  without  undue 
influence,  that  a  contract  of  this  character 
between  trustee  and  beneficiary  will  be 
snetalned.  Upon  the  facts  appearing  the 
contract  relied  upon  did  not  excuse  the 
trustee  from  rendering  an  account  of  his 
trust  to  the  probate  court.  Wade  v.  Fulsl- 
fer,  64  Vt.  46.  Judgment  reversed,  and 
cause  remanded  to  the  county  court  to  be 
proceeded  with. 


<48  N.  J.  B,  664) 

DOWDBN  V.  JUNKBR. 

(Court  vS  ChaiMxry  of  New  Jeney.    Oct  14, 


'  of  Nt 
1891.) 


CoMTmr*— Obdbb  to  Sbow  Cavsb— Issuanob  ov 
Injunction. 

1.  Complainant  cannot  snccessfully  prosecate 
IHraceedlngs  against  a  defendant  for  contempt  for 
not  obeying  the  decree  of  the  court  for  the  spe- 
cific performance  of  an  agreement  to  purchase 
lands,  where  it  appears  that  he  himself  has  not 
performed  the  aot*  required  of  him  by  said  de- 
cree. 

3.  Injunctions  Issue  under  rules  120  and  180 
en  filing  in  the  clerk's  ofBce  thedetermtnation  Ol 
an  injunction  master  or  Tlce-chanoellor  advising 
the  same. 

8.  An  order  to  show  cause  why  a  party  be 
not  committed  for  contempt  is  to  be  filed  with 
the  affidavits  on  which  It  Is  founded,  as  soon  as 
possible,  with  the  clerk  of  the  coort,  and  must, 
before  further  proceedings  are  had,  be  actually 
signed  by  the  chancellor. 
(SyVUfbus  lyy  tfte  Court.) 

Suit  by  George  A.  Dowden  against  Ons- 
tave  M.  Junker.  On  motion  to  show 
cause  why  defendant  should  not  be  pun- 
tobed  for  contempt.    Diamlssed. 

J.  H.  McCracken,  for  the  motion.  C.  H, 
CoIHna,  opposed. 

Orebn,  V.  C.  The  bill  In  this  case  was 
filed  for  the  specific  performE^nce  of  an 
agrfeement  to  purchase  certain  real  estate. 
After  trial  a  decree  was  entered,  January 
23,  1881,  decreeing  that   the  articles  of 


agreement  between  the  parties  should  be 
in  all  things  specifically  performed  by  the 
complainant  and  defendant  respectively; 
that  the  complainant  should,  within  30 
days  from  the  date  of  the  decree,  make, 
ezecpte,  and  acknowledge  in  due  form  of 
law,  and  deliver  to  the  defendant,  a  good 
and  Bufllcient  warranty  deed  for  the  prem- 
ises, and  also  cause  and  procure  to  be 
canceled  two  Indentures  of  mortgage, 
which  were  liens  upon  the  property  in- 
volved ;  the  decree  further  directing  that 
be  deliver  at  the  aame  time  to  the  defend- 
ant the  possession  of  the  premlsea,  and  ac- 
count for  the  rent  or  rents  received  by  bim 
therefrom  since  May  13, 1890;  further  de- 
creeing that  the  defendant  pay  to  the  com- 
plainant the  $200  mentioned  In  the  agree- 
ment, with  Interest  thereon  from  June  2, 
1800,  and  that  the  balance  of  the  purchase 
money— ^,500— should  be  and  remain  a 
specific  lien  on  the  premises,  and  that  said 
defendant  should  make  and  execute  a  bond 
and  mortgage  on  the  said  premiues  to 
secure  the  said  sura  of  f5,600,  in  the  man- 
ner specified  In  the  said  agreement,  and  de- 
liver the  bond  and  mortgage  to  the  com- 
plainant on  the  delivery  of  the  deed.  A 
copy  of  this  decree  was  served  personally 
on  the  defendant  on  February  10,  1891. 
June  16, 1891,  application  was  made  by 
the  complainant  to  this  court,  founded  un 
affidavit  showing  the  service  uf  the  decree 
as  above  stated,  and  stating  that  the 
complainant  bad  been  ready  to  perform 
hla  part  of  the  decree,  but  that  the  delend- 
ant,  after  several  engagements  so  to  do, 
bad  entirely  failed  on  hla  part  to  obey  the 
mandate  thereof.  On  these  affidavits  an 
order  was  made  that  the  defendant  ahow 
cause  on  the  14th  day  of  July,  1891,  why 
an  attachment  should  not  issue  against 
bIm  for  not  performing  the  final  decree. 
This  order  was  advised  by  me  us  vice-chan- 
cellor, under  date  of  June  16,  1891.  On  the 
return  of  this  order  affidavits  were  filed 
by  the  defendant,  stating  that  two  en- 
gagements were  made  by  him  with  the 
complainant  to  carry  out  the  directions 
of  the  decree;  alleging  tbat  the  place  of 
appointment  was  different  from  tbat  men- 
tioned by  thecomplalnant  in  his  affidavit; 
and  alleging  tbat  he,  the  defendant,  at- 
tended at  the  place  so  agreed  upon,  but 
that  the  complainant  did  not.  Further, 
that  he  was  ready  at  the  time  and  place 
with  the  bond  and  mortgage,  fully  to 
comply  with  the  directiona  of  the  de- 
cree; but  charging  tbat  the  complain- 
ant bad  not  paid  off  the  mortgages  on  the 
property,  which  payment  was  a  condi- 
tion precedent  to  the  defendant  taking  the 
title;  and  that  the  said  bonds  and  mort- 
gages still  remain  a  lien  upon  the  prop- 
erty. The  decree  directed  Its  performance 
within  a  time  therein  sp^lfied.  It  seems 
by  the  affidavits  of  both  aides  that  the 
parties  mutually  agreed  tbat  this  time 
should  be  extended,  and  there  is  contra- 
diction between  them  as  to  what  this 
subsequent  arrangement  really  was  with 
reference  to  the  time  and  place.  The  ob- 
jection, however,  tbat  the  complainant 
bad  not  paid  off  and  canceled  ol  record  the 
mortgages  upon  the  property,  which  was 
to  be  dune  before  the  defendant  should  be 
required  to  take  the  deed.  Is  not  denied. 
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and  iB  a  valid  objection  to  tbe  further 
proBecution  ot  these  proceedings  to  pun- 
ish tbe  defendant  for  contempt.  It  ap- 
pears by  the  solicitor  of  the  complainant 
rireseutlng  them  In  court  that  the  origi- 
nal affidavits,  upon  which  the  order  to 
show  cause  was  based,  had  not,  up  to 
that  time,  been  flied  in  the  office  ol  the 
clerk.  It  also  appears  by  the  orl^nal  or- 
der to  show  cause,  (also  presented  by  the 
solicitor  of  complaiuant,)  that,  although 
the  same  had  been  advised  by  the  vice- 
chancellor,  it  had  not  been  presented  to  tbe 
chancellor  for  slKoature,  and  that  It  also 
bad  not  been  filed  In  the  office  of  the  clerk 
uf  tbe  court.  This  Is  irregular.  While  rule 
120  provides  that  in  a  matter  of  injunc- 
tion an  application  may  be  made  to  an  in- 
junction master,  and,  on  his  report  tbatan 
injunction  ought  to  issue,  it  shall  be  is- 
sued by  the  clerk  on  the  filing  with  him  of 
the  petition  and  report;  and  by  rule  ISO, 
that  tbe  vice-chancellor  shall  be  an  injunc- 
tion master,  and  injunctions  shall  issue  up- 
on his  determination  advising  tbe  same, 
and  thereunder  injunctions  Issue  from  tbo 
clerk's  office  on  the  filing  of  such  deter- 
mination and  advice,— orders  to  show 
cause  why  attachments  should  not  issue 
in  matters  ot  contempt  should,  after  the 
same  are  advised  by  a  vice-chancellor,  as 
soon  as  practicable,  be  presented  to  the 
chancellor  for  his  signature,  and  It,  with 
the  original  affidavits  on  which  tbe  or- 
der is  based,  should  be  immediately  filed 
'n  the  office  of  the  clerk  of  the  court.  The 
)arty  is  entitled,  on  application  being 
nado  to  the  clerk,  to  have  from  blm  a  cer- 
tified copy  ot  all  papers  to  be  used  on 
the  motion.  Proceedings  which  involve 
the  liberty  of  tbe  citizen  must  in  every 
step  strictly  comply  with  the  letter  and 
spirit  of  the  law,  and  no  attachment  for 
contempt  can  be  based  upon  an  order  to 
show  cause  which  baa  not  actually  been 
rigned  by  the  chancellor  and  filed  with  tbe 
clerk  ot  the  court.  On  both  of  these 
grounds  tbe  order  to  show  cause  must  be 
discharged. 

(48  N.  J.  K.  87»)  """"" 

Jebsbt  City,  N.  ft  W.  Rt.  Co.  v.  Central 
R.  Co. 

(CowrtcfChanoeryofN'ewJeney.  Sept8,189L) 

RULBOADB  CbOSBINO  AT  OBADS— KMINBNV  DO- 
MAIN—COMFBNBATION. 

1.  Where  a  railroad  corporation,  formed  un- 
der the  general  railroad  law,  locates  it*  route  so 
that  its  line  crosses  theronteof  another  railroad, 
the  law  gives  it  the  right  to  decide  for  Itself 
whether  it  will  cross  such  other  road  at  grade 
or  otherwise.  Its  right  to  cross  at  grade  is  anb- 
]ect  to  hat  two  limitations:  Ftnt,  it  shall  not 
voss  Bt  a  leas  angle  than  90  degrees;  and,  $eo- 
tmd,  it  shall  not  cross  in  sncb  manner  as  will 
destroy  the  reasonably  fair  enjoyment  of  the 
franchises  ot  the  road  whose  route  Is  crossed. 

2.  The  verdict  of  the  Jury  that  tries  an  ap- 
peal .from  theawiurd  of  commissioners  fixes  finally 
and  oonolnsively  the  sum  which,  in  that  partlo- 
nlar  case,  must  be  regarded  as  Inst  compensa- 
tion, so  far  as  may  be  necessary  to  confer  upon 
the  condemning  company  the  nght,  on  the  p^- 
ment  of  the  money,  to  appropriate  the  property 
condemned. 

8.  An  appeal  by  a  land-owner  from  the  award 
of  commissioners  operates  as  a  supersedeas,  and 
deprives  the  oondemning  company  of  the  right  to 
appropriate  the  land  iintU  the  appeal  has  been 


determined,  and  the  sum  awarded  by  the  Juiy  is 
either  paid  or  tendered. 

(SuUabui  by  the  Cotot.) 

Bill  for  an  injunctioo  by  the  Jersey  City, 
Newark  &  Western  Railway  Company 
against  the  Central  Railroad  Company  ot 
New  Jersey.  Refused  ou  certain  condi- 
tions to  be  performed  by  defendants  within 
a  specified  time. 

Ilobert  H.  McCarter  and  Tbomaa  N.  lie- 
Carter,  for  complainants.  Robert  W.  De 
Forest  and  Benjamin  WiUiantaon,  for  de- 
fendants. 

Van  Flbbt,  V.  C.  This  is  a  contest  be- 
tween two  railroad  corporations.  Tbe 
complainants  were   organised  under  the 

general  railroad  law.  They  have  con- 
emned  a  right  to  cross  tbe  defendants' 
road  generally.  The  commissioners  ap- 
pointed'to  appraise  value  and  assess  dam- 
ages awarded  for  such  right,  together 
with  two  small  parcels  of  land,  lying  on 
each  side  ot  tbe  defendants'  route,  f  12,960. 
Both  parties  appealed  from  tbe  award  nf 
tbe  commissioners,  and  on  the  trial  ot  the 
appeals  before  the  Essex  circuit  court,  by 
Jury,  tbe  award  was  increased  to  f35,- 
478..S3.  The  verdict.  It  is  admitted,  was 
made  up  as  follows:  For  land,  $250;  for 
putting  In  frogs,  92,700;  for  construction 
of  signal  station,  $8,000;  for  one-half  of 
the  cost  ot  maintaining  frogs  in  perpetui- 
ty, f  6,000;  tor  one-half  of  tbe  cost  of  main- 
taining and  operating  signal  station  Id 
perpetuity,  f  28,628.88.  The  verdict.  It  will 
be  observed,  eml>races  not  only  compen- 
sation for  the  land  taken,  but  also  tor  du- 
ties to  be  performed  perpetually  by  tbe  de- 
fendants for  the  complainants.  Within 
a  few  days  after  the  rendition  ot  the  ver- 
dict the  complainants  made  a  tender  ot 
$2,950,— the  amount  awarded  for  tbe  land 
and  the  insertion  ot  the  frogs,— which  tbe 
defendants  refused  to  accept,  and  the  com- 
plainants then  obtained  an  order  aotbor- 
Mlng  them  to  pay  the  whole  sum  of  $36,- 
473.S3  Into  this  court  under  the  statute  ot 
1877.  The  money  was  paid  into  court 
under  this  order,  and  notice  given  to  the 
defendants  that  it  had  been  so  paid.  The 
defendants'  railroads,  franchisee,  and  roll- 
ing stock  were,  when  the  condemnation 
proceedings  were  commenced,  and  also 
when  tiie  money  was  paid  into  court, 
subject  to  a  mortgage  tor  $50,000,000. 
The  statute  of  1877  authorizes  the  chancel- 
lor, whenever  it  is  made  to  appear  that 
lands  taken  by  the  exercise  of  the  right 
of  eminent  domain  are  Incumbered  by  a 
mortgage  or  other  lien,  to  order  the 
money  pnld  into  the  court  of  chancery,  to 
the  end  that  it  may  be  distributed  accord- 
ing to  law ;  and  the  statute  declares  that 
sncb  payment  shall  have  the  same  effect 
as  if  tbe  money  bad  been  actually  tendered 
to  tbe  land-owner.  Revision,  p.  1278,  §  2. 
After  paying  the  money  into  the  court, 
the  complainants  gave  the  defendants  no- 
tice that  their  road  was  completed  np  to 
the  west  line  of  the  detendants'  road,  and 
that  they  could  not  extend  their  road  fur- 
ther east  until  the  obstructions  were  re- 
moved, which  the  detendants  bad  placed 
at  tbe  polntot  crossing,  and  frogs  inserted 
there  in    the  detendantpi'   road.    By   the 
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flame  notice  tbe  Gomplainants  also  noti- 
fied the  defendants  tbat,  unless  they  In- 
serted  tbe  frogs  on  or  before  adate  named, 
the  complainants  would  tfaemselTes  pro- 
ceed toinsert  tbem.  Tbe  defendants  tliere- 
npon  gave  tbe  cotnplalnants  notice  tbat 
they  wonld  deem  any  attempt  by  tbe  com- 
plainants to  enter  upon  their  property, 
or  to  Interfere  with  their  railroad,  as  a 
trespass,  and  resist  it  accordingly.  On  tbe 
date  designated  by  the  complainants  as 
tbe  time  when  they  would  themselves 
proceed  to  put  In  tbe  frogs  If  they  had 
not  been  put  in  before,  the  defendants 
collected  a  large  number  ot  men  at  tbe 
'Crossing  for  the  purpose  of  resisting  by 
force  any  attempt  which  the  complainants 
might  make  to  insert  the  frogs.  At  this 
point  In  tbe  struggle  the  complainants 
filed  the  bill  in  this  case.  They  ask  that 
tbe  defendants  may  be  restrained  from  pre- 
venting them  from  entering  upon  tbe  de- 
fendants' road  at  tbe  point  where  their 
route  crosses  that  of  tbe  defendants,  and 
also  from  molesting  or  interfering  with 
them  while  they  are  engaged  in  inserting 
In  the  defendants'  road,  at  that  point, 
suitable  and  proper  crossing  frogs  for  two 
tracks.  Thedefendants  oppose  the  grant- 
ing of  an  injunction  on  two  grounds: 
First,  they  say  that  the  complainants,  by 
condemning  a  right  to  cross  tbeir  road 
generally,  have  not  acquired  a  right  to 
cross  at  grade,  but  that  a  condemnation 
in  this  form  simply  gives  a  right  to  cross, 
leaving  undetermined  tbe  way  in  which 
such  right  shall  be  exercised,  and  that  tbe 
question  as  to  the  method  of  crossing— 
whether  it  shall  be  above,  below,  or  at 
grade — is  the  proper  subject  of  equiti*  cog- 
nizance, to  be  decided,  to  a  large  extent, 
by  public  considerations,  and  Id  such 
manner  as  shall  best  promote  public  safe- 
ty and  convenience;  anil, second,  they  say 
tbat,  as  the  sum  awarded  to  them  by  the 
Jury  was,  with  the  exception  of  ||25<),  In- 
tended as  compensation  for  materials  and 
work  to  be  furnished  and  done  by  tbem  for 
the  complainants,  the  money  does  not 
represent  property  incumbered  by  the 
mortgage  for  f 50,000,000,  and  therefore  its 
payment  into  court  was  not  a  payment 
or  tenderto  them,  within  either  tbe  words 
or  spirit  of  the  statute  of  1877,  and  gave 
the  complainants  no  right  to  enter  upon 
t.'jeir  route.  They  also  say  that,  inas- 
much as  the  money  was  awarded  as  com- 
pensation for  duties  to  be  performed  by 
them  In  the  future,  they  cannot.  In  justice, 
be  required  to  perform  any  of  such  duties 
until  they  have  consented  to  receive  the 
money,  and  it  has  actually  been  paid  to 
tbem.  They  insist  that,  while  it  may  be 
within  the  power  of  the  complainants  to 
take  their  property  by  the  exercise  of  the 
right  of  eminent  domain,  still  tbat  they 
cannot,  by  any  exercise  of  such  right  now 
authorized  by  law,  be  compelled,  against 
their  will,  to  perform  duties,  for  ail  time 
to  come,  for  tbe  benefit  ot  the  complain- 
ants. 

Two  propositions  of  law  and  one  of 
fact,  bearing  directly  on  the  main  question 
In  dispute,  are,  in  my  judgment,  so  well 
settled  and  obvious  as  to  be  beyond  ques- 
tion.   They  are: 

First.  The  complainants,  by  condemning 


a  right  to  cross  tbe  defendants'  road  gen- 
erally, have  acquired  a  right  to  cross  at 
grade.  The  law  on  this  subject  is  settled. 
The  established  doctrine  is  this:  That 
where  a  railroad  corporation,  formed  un- 
der the  general  railroad  law,  locates  its 
route  so  that  its  line  crosses  tbe  route  of 
another  railroad,  the  law  gives  it  tbe 
right  to  decide  for  Itself  whether  it  will 
cross  such  other  road  above  or  beneath  its 
track  or  at  grade,  and  that  Its  right  to 
cross  at  grade  Is  subject  to  but  two  lim- 
itations, namely,  (1)  it  shall  not  cross  at 
a  less  angle  than  20  degrees;  and  (2)  It 
shall  not  cross  in  such  manner  as  will  de- 
stroy the  reasonably  fair  enjoyment  of  the 
franchises  of  the  road  whose  route  is 
crossed.  It  has  a  right  to  cross  in  such 
manner  as  will  result  in  inconvenience  and 
damage  to  the  road  whose  route  is 
crossed,  but  not  In  such  manner  as  will  de- 
stroy the  reasonably  fair  enjoyment  and  ex- 
ercise of  Its  franchises.  Tbe  most  recent 
authoritative  statement  of  the  law  on  this 
subject  is  found  in  the  chancellor's  opinion 
in  Railway  Co.  v.  State,  53  N.  J.  Law,  217, 
21  Atl.  Rep.  570,  where,  in  pronouncing  the 
unanimous  judgment  of  tlie  court  of  er- 
rors and  appeals  on  this  point,  be  said: 
**  The  right  ot  one  railroad  to  cross  an- 
other, which  is  intersected  by  Its  route,  is 
so  plainly  essential  to  Its  construction  for 
any  considerable  distance  tbat  It  has  be- 
come indisputably  established,  by  impli- 
cation, from  mere  authority  to  build  a 
railroad  between  given  points. .  *  •  •  It 
is  within  the  power  of  one  railroad  to  de- 
termine by  tbe  location  ot  its  route  where 
It  will  cross  another;  and  it  is  impossible 
to  perceive  a  suSlcient  reason  why  it  may 
not  also  determine,  within  lawful  bounds, 
how  it  shall  cross  the  other.  *  *  *  In 
tbe  acquisition  of  a  right  to  cross,  the 
ability  of  tbe  existing  company  to  fully, 
fairly,  and  freely  exercise  its  franchises  is 
not  to  be  destroyed.  It  is  not  the  policy 
of  the  law  to  cripple  or  destroy  one  high- 
way for  the  purpose  of  creating  another. 
Tbe  purpose  is  to  preserve,  multiply,  and 
maintain  highways  for  the  development 
of  the  country  and  the  general  public  ben- 
efit; and  this  purpose  is  especially  mani- 
fested in  tbe  general  railroad  law,  where 
there  exists  a  prohibition  against  the  con* 
demnation  ot  lands  used  for  railroad  pur- 
poses, except  for  a  mere  crossing.  But  It 
does  not  follow  that  the  precise  existing 
use  ot  the  laud  crossed  may  not  be  inter- 
fered with.  There  can  be  no  reason  why 
such  use  should  not  yield,  if  the  proposed 
interference  with  it  Is  necessary,  and  of  a 
character  that  will  not  destroy  the  rea- 
sonably fair  enjoyment  and  exercise  of  the 
franchises  of  the  company  whose  road  Is 
crossed.  Ability  to  enjoy  all  its  privileges 
and  to  perform  all  Its  duties  In  a  proper 
and  reasonable  manner  being  secured  to 
the  latter  compnny,  it  must,  upon  being 
duly  compensated,  submit  to  tbe  neces- 
sary inconvenieiiceand  damage  which  the 
crossing  may  occasion."  It  is  thus  seen 
that  the  law  respecting  the  right  of  one 
railroad  to  cross  the  route  of  another  at 
grade,  In  any  case  where  such  use  of  the 
route  of  the  latter  will  not  result  In  the 
destruction  of  the  reasonably  fair  enjoy- 
ment of  Its  Irancblses,  is  settled  In  such 
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manner  as  to  be  no  longer  open  to  debate 
In  this  court. 

Second.  With  a  signal  station,  skillfnlly 
operated,  at  tbe  point  uf  crossing,  there 
can  be  no  donbt,  as  a  matter  of  fact,  that 
the  complainants'  road  may  cross  that 
of  the  defendants  at  grade  without  pre- 
Tentlng  the  defendants  from  having  the 
reasonably  fair  enjoyment  of  their  fran- 
chises. Tbe  crossing  is  on  the  meadows 
lying  east  of  Newark.  The  objections  to 
a  crossing  at  such  a  point  are  obviously 
macta  leas  weighty  and  serious  than  those 
which  exist  against  the  crossing  at  Eiiza- 
bethport,  which  the  defendants  have  for 
many  years  used  for  their  Newark  branch 
over  their  main  line,  or  which  exlHt 
against  the  crossing  at  Elizabeth,  jointly 
used  by  the  defendants  and  the  Pennsyl- 
vania Bullroad  Company.  If  the  use  of  tbe 
two  crossings  just  mentioned  does  not  de- 
prive the  defendants  of  the  ability  to  enjoy 
all  their  privileges  and  to  perform  all  their 
duties  In  a  fair  and  reasonable  manner,  it 
Is  perfectly  certain  that  the  use  of  the 
crossing  which  tbe  complainants  have  ac- 
quired cannot,  for  many  years  to  come, 
produce  snch  a  result. 

Third.  What  is  just  compensation  for 
the  proptTty  taken,  and  for  tbe  damages 
sustained  by  such  taking,  has  been  ascer- 
tained in  this  case  in  such  manner  as  to 
give  the  complainants  the  ritrht  to  appro- 
priate the  property  condemned  to  their 
nse,  on  making  payment  of  the  condemna- 
tion moneyi  either  actually  or  construct- 
ively. As  I  understand  the  general  rail- 
road law  and  the  adjudications  respecting 
Us  construction,  the  verdict  of  the  Jury 
that  tries  an  appeal  from  the  award  of 
commissioners  fixes  finally  and  conclusive- 
ly the  sum  which,  in  that  particular  case, 
must  be  regarded  as  just  compensation, 
BO  far  as  may  be  necessary,  to  confer  upon 
the  condemning  company  the  right,  on  the 
payment  of  the  money,  to  appropriate  the 
property  condemned.  The  award  of  the 
commissioners  is  the  first  step  in  ascer- 
taining wbat  is  just  compensation  to  tbe 
land-owner,  and  the  verdict  of  the  Jury 
that  tries  tbe  appeal  from  snch  award  is 
the  last  and  final  step.  "  When, "  in  the 
language  of  the  chancellor  In  Waite  v. 
Railway  Co..  (N.  J.  Ch.)  22  Atl.  Rep.  2ei, 
"an  appeal  shall  have  been  taken,  the 
award  of  the  commissioners  ceases  to  be 
th^just  compensation  [guarantied  by  the 
constitution.]  It  is  then  no  longer  the 
proper  sum  to  tender,  and  Its  payment  In- 
to court  will  be  without  legal  signtflcance. 
The  result  of  the  appeal  determines  how 
much  the  just  compensation  is,  nnd  the 
sum  to  be  tendered  and  paid.  For  this 
reason  thei-e  must  be  delay  in  taking  pos- 
session until  the  appeal  shall  be  deter- 
mined. Through  the  necessity  for  delay, 
thus  made  apparent,  the  appeal  operates 
as  a  Bupersedena  upon  the  previous  pro- 
ceedings. "  And  the  statute  declares  that, 
when  what  is  just  compeusation  has  been 
finally  fixed  by  the  verdict  of  a  jury,  on 
tbe  payment  of  that  sum,  or,  in  case  the 
money  is  tendered  and  payment  refused, 
then  on  paying  the  money  Into  court,  the 
condemning  company  "shall  be  empow- 
ered to  enter  upon  and  take  possession  of 
the  said  land,  and  proceed  with  the  work 


of  constructing  its  road."    Revision,    p. 

929,  §  101. 

The  statement  of  these  three  proposi- 
tions leaves  but  a  single  question  to  be  de- 
cided, and  that  is,  have  tbe  complainants 
made  a  payment  or  tender  of  the  sum 
which  has  been  finally  determined  as  just 
compensation,  in  such  manner  as  gives 
them  a  right  to  take  possession  of  the 
property  condemned,  and  proceed  with 
the  work  of  constructing  their  road?  I 
think  they  have,  but  It  Is  not  necessary  to 
decide  the  case  on  that  ground.  The  sam 
of  money  which  constitutes  what  is  fust 
compensation  to  the  defendants  in  tbe 
judgment  of  the  law  Is  in  court,  subject  to 
Its  control.  One  of  the  reasons  why  it 
was  paid  into  court  was  because  the  de- 
fendants' railroad  and  franchises  were  in- 
cumbered by  a  large  mortgage.  Since  the 
argument  tbe  mortgagee  has  filed  a  dis- 
claimer, disclaiming  all  right,  title,  and 
interest  in  and  to  the  subject-matter  of 
this  suit,  and  praying  that  the  complain- 
ants' bill,  as  to  it,  may  be  dismissed.  This 
disclaimer  is,  in  its  legal  effect,  a  release, 
so  that  there  is  now  no  reason  why  tbe 
money  may  not  at  once  be  paid  to  the  de- 
fendants. They  are  now  entitled  to  It, 
and  it  should  be  paid  to  them,  if  they  are 
willing  to  take  it.  They  cannot,  however, 
take  It  without  thereby  becoming  subject 
to  all  tbe  obligations  and  duties  which 
the  jury,  by  their  verdict,  meant  to  im- 
pose upon  them.  The  defendants  should, 
I  think,  be  afforded  an  opportunity  to 
take  the  money  and  to  perform  the  duties 
which  its  reception  will  impose.  An  order 
will  be  made  giving  the  defendants  five 
days  after  service  of  a  copy  of  it  within 
which  to  decide  whether  or  not  they  will 
accept  the  money.  A  written  acceptance 
must  be  filed  with  tbe  clerk.  On  an  ac- 
ceptance being  filed,  an  order  will  at  once 
be  made  directing  the  clerk  to  pay  the 
money  to  the  defendants.  After  receiving 
the  money,  the  defendants  will  be  required 
to  proceed  with  reasonable  speed  in  per- 
forming the  duties  which  its  reception  will 
impose.  If  they  refuse  to  receive  the 
money,  pr  fail  to  file  an  acceptance  within 
tbe  time  limited,  an  injunction  will  be 
granted,  authorizing  the  complainants 
to  take  such  possession  of  tbe  defend- 
ants' road  at  the  point  where  complain- 
ants' route  crosses  that  of  the  defend- 
ants as  shall  be  necessary  to  enable  the 
complainants  to  construct  and  Insert  in 
the  defendants'  road  at  that  point  suit- 
able and  proper  crossing  frogs  for  two 
tracks,  and  also  restraining  the  defend- 
ants from  interfering  with  or  obstructing 
the  complainants  in  any  way  while  con- 
structing and  inserting  such  frogs.  The 
injunction  must,  however,  provide  that 
all  work  which  it  sbatl  be  necessary  to  do 
at  the  point  In  question,  whether  it  is  done 
in  removing  obstructions  or  in  preparing 
the  defendants'  road  for  tbe  Insertion  of 
tbe  frogs,  or  in  putting  in  the  frogs,  shall 
be  done  under  the  direction  and  in  accord- 
ance with  the  instructions  of  a  manager, 
to  be  appointed  by  the  court,,  whose  daty 
it  shall  be  to  see  that  all  the  work  la  done 
in  such  manner  and  at  such  times  as  will, 
in  his  Judgment,  cause  the  least  possible 
injury  to  the  defendants'  property    and 
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buslneaa.  The  manager  will.  It  posBlble, 
HO  conduct  the  work  of  Inserting  the  frogs 
that  no  Interruption  in  the  running  of 
trains  over  the  detendante'  road,  accord- 
ing to  existing  arrangements,  shall  occur. 


(BJ  N.  J.  U  5M)  ^~'^—' 

State  ex  re/.  Board  of  Fibb  Commisbion- 
erb  of  cltt  of  trenton  v.  common 
Council  of  City  of  Trenton. 
(Suvreme  Court  of  New  Jeney.  Sept.  14, 1801. ) 
AxBirDmitT  or  Btatotcs— CoKSTrtinnoKAl.  Law. 
'  1.  The  act  aotitled  "A  supplement  to  an  act 
entitled  'An  act  to  enable  oitles  and  nmnlcii>alt- 
ties  ol  this  state  to  create  and'  maintain  a  paid 
flrp  department, '  approved  March  1, 1886, "  which 
was  approved  March  18,  1891,  (Laws  1891,  p.  li^,) 
held  to  be  within  the  prohibition  of  that  part  of 
article  4,  {  7,  par.  4,  of  the  constitution  which 
provides  that  "no  law  shall  be  *  *  *  amend- 
ed by  reference  to  its  title  only,  but  •  •  • 
the  section  or  sections  amended  shall  be  inserted 
at  length. " 

9.  When  the  legislatore,  in  order  to  express 
its  will,  resorts  to  amendatory  legislation,  it 
must  be  made  to  conform  to  the  express  require- 
ments of  the  constitution  In  this  respect,  although 
the  same  effect  might  be  produced  by  enactments 
not  amendatory,  but  independent 
{SuUabuf  by  the  Court.) 

Suit  by  the  Sta  te  ez  rel.  Board  of  Fire 
CommlBslonere  of  Trenton  against  the 
Common  Conncil  of  Trenton.  On  rule  to 
show  cause  why  maadatouB  should  not 
issue.  Discharged. 

Argued  at  June  term,  1891,  before  SoDO- 
Der  and  Maqix,  Justices. 

iir.  L&nntDg,  for  relators.  Mr.  Belbstab, 
for  defendants. 

Maoie,  J.  This  rule  has  been  brought 
to  hearing  on  a  statement  of  facts  agreed 
on  by  the  respective  attorneys.  It  there- 
by appears  that  the  board  of  fire  commis- 
sioners appointed  in  the  city  of  Trenton 
nnder  the  provisions  of  the  act  entitled 
"An  act  to  remove  the  fire  and  police  de- 
partments in  the  cities  of  this  state  from 
political  control,"  approved  May  2,1885, 
(Supp.  Revision,  p.  517,)  presented  to  the 
common  council  of  that  city,  on  May  5, 
1891,  a  statement  that  $35,000  was  the 
amount  needed  fur  the  purchase  of  appa- 
ratus necessary  for  the  establishment  of  a 
paid  fire  department,  and  requested  coun- 
cil to  raise  and  appropriate  that  sum  fur 
that  purpose,  which  council,  on  advice  of 
the  city  solicitor,  refused  to  do.  Relators 
ask  a  writ  of  waDdawus  to  compel  the 
common  council  to  do  what  they  have  re- 
fused to  do.  The  contention  of  relators 
is  that  a  positive  duty  in  Chat  respect  has 
been  imposed  on  conncil  by  law,  whicli 
their  refusal  has  violated,  and  that  relief 
can  only  be  obtained  by  the  use  of  the 
prerogative  writ  compelling  obedience  to 
the  law.  A  brief  review  of  the  legislation 
relied  on  to  sustain  relator's  contention 
will  make  clear  the  question  presented  for 
solution. 

The  "  Act  to  remove  the  fire  and  police 
departments  In  the  cities  of  this  state 
from  political  control"  (the  provisions  of 
which  must  be  assumed  to  have  been  ac- 
cepted by  this  city)  did  not  empower  the 
boards  appointed  thereunder  to  create 
new  Are  departments;  itonlyremoved  the 
management  and  control  uf  existing  de- 


partments from  the  council  or  other  gov- 
erning body  of  the  city  which  accepted  its 
provisions,  and  lodged  such  management 
and  control  in  the  non-partisan  board 
provided  for  by  the  act.  Lyon  v.  Board, 
etc.,53N.J.Law,92,20At].Rep.757.  An  act 
entitled  "An  act  to  enable  cities  and  mu- 
nicipalities of  this  state  to  create  and 
maintain  a  paid  fire  department,"  ap- 
proved March  1,  1886,  (Supp.  Revision,  p. 
686,)  gave  authority  to  the  governing  body 
of  any  city  then  withouta  paid  fire  depart- 
ment to  provide  by  general  ordinance  for 
the  creation  and  maintenance  of  such  a 
department,  and  the  appointment  by  the 
mayor,  with  consent  of  such  governing 
body,  of  a  board  of  Are  commissioners, 
whose  powers  and  duties  should  be  regu- 
lated by  said  ordinance.  The  provisions 
of  the  act  were  to  remain  inoperative  In 
any  city  until  assented  to  by  a  majority  of 
the  legal  voters,  when  submitted  to  them 
In  the  manner  prescribed.  Upon  the  ac- 
ceptance of  the  act,  and  the  exercise  of  the 
power  thereby  conferred,  the  city  was 
further  empowered  to  Issue  bonds  for  the 
purpose  of  creating  and  maintaining  such 
a  fire  department.  Under  the  provisions 
of  the  two  acts  above  mentioned  It  is  ob- 
vious that  a  board  of  Are  commlssluners 
appointed  nnder  the  act  of  1885  in  a  city 
having  no  paid  fire  department,  and  hav- 
ing the  management  and  control  of  an  ex- 
isting flre  department,  might,  by  the  sub- 
sequent adoption  by  such  city  of  the  act 
of  1886,  be  wholly  superseded  In  Its  pow- 
ersand  duties  bya  board  appointed  under 
the  provisions  of  that  act.  To  obviate 
this  incongruity,  an  act  was  passed  en- 
titled "A  supplement  to  an  act  entitled 
'An  act  to  enable  cities  and  municipalities 
of  this  state  to  create  and  maintain  a  paid 
fire  department,'  approved  Marrh  1.1886," 
which  supplement  was  approved  March 
18, 1891,  (Laws  1891,  p.  180.)  Its  preamble 
recited  that  certain  cities  had  adopted  or 
might  adopt  the  provisions  of  the  act  of 
1885,  and  had  created  or  might  create  a 
board  of  fire  commissioners  thereunder, 
and  bad  desired  or  might  desire  to  create 
a  paid  fire  department,  to  be  under  the 
control  of  such  board.  By  its  first  section 
It  Is  enacted  "that  the  act  to  which  this 
Is  a  supplement  be  so  amended  that  In  all 
cities  which  have  established  or  which 
may  hereafter  establish  a  board  of  fireconi- 
missiouers  created  under  and  by  virtue  of 
the  act  approved  May  second,  one  thou- 
sand eight  hundred  and  eighty-five,  en- 
titled 'An  act  to  remove  the  fire  and  po- 
lice departments  from  political  control,' 
the  creation  and  establishment  of  a  paid 
flre  department  shall  be  had  and  made  by 
resolution  of  said  board  of  fire  commis- 
sioners, adopted  by  a  three-fourths  vote 
of  said  commission,  Instead  of  by  general 
ordinance  uf  the  common  council,  board 
of  aldermen,  or  other  governing  body  of 
said  city,  as  is  provided  by  the  act  to 
which  thlslB  asupplement."  Byltssecond 
section  it  is  provided  that  such  a  resolu- 
tion shall  remain  Inoperative  until  assent- 
ed to  and  approved  by  a  majority  of  the 
legal  voters  voting  in  the  manner  pre- 
scribed thereby.  The  third  section  is  in 
the  following  language :  "  And  be  it  enact- 
ed that,  upon  the  ratification  and  adop- 
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tion  of  said  reHolutlon  by  tbn  popnlar 
vote,  It  Bball  be  tbn  dnty  of  said  board  of 
Are  commiBstoners  to  present  to  the  com- 
mon conncll,  board  of  aldermen,  or  otber 
goreming  body  of  sncb  city,  a  detailed 
statement  of  the  amonnt  of  money  needed 
for  the  purcbaae  of  the  engines,  utensils, 
and  apparatas  necessary  for  the  effective 
estabUsbment  of  the  said  fire  department, 
and  it  shall  be  the  doty  of  the  said  com- 
mon council,  board  of  aldermen,  or  otber 
governing  body,  and  it  is  hereby  reqoired, 
to  raise  such  money  by  the  issue  and  sale 
of  bonds  In  tbe  manner  provided  by  the 
act  to  which  this  is  a  supplement,  and  to 
appropriate  said  money  In  said  boards  of 
fire  commissioners, tor  theiruse  and  dispo- 
sltiun  in  tbe  pnrcbase  of  engines,  utensils, 
and  apparatus,  in  tbe  method  by  which 
the  said  boards  of  fire  commissioners  now 
make  purchases  under  the  act  to  which 
this  is  a  supplement. " 

By  the  statement  of  facts  before  ns  It 
further  appears  that  the  question  of  the 
creation  of  a  paid  fire  department  was  sub- 
mitted to  the  voters  of  Trenton  at  the 
chapter  election  by  the  action  both  of  the 
common  council,  acting  under  the  act  of 
l^se,  above  mentioned,  and  by  tbe  rela1>- 
ors,  the  board  of  fire  commissioners,  act- 
ing under  the  supplement  of  1891.  A  ma- 
jority of  votes  was  cast  in  favor  of  a  paid 
fire  department.  Thereupon  tbe  board  re- 
quested tbe  council  to  take  the  action 
which  tbey  refused  to  do.  It  is  obvious 
and  conceded  that,  if  tbe  supplement  of 
1891  is  a  valid  expression  of  tbe  legislative 
will,  then  it  was  the  duty  of  tbe  common 
council  of  Trenton,  upon  receiving  from 
relators  a  detailed  statement,  such  as  la 
required  by  its  third  section,  to  raise  and 
appropriate  to  that  board  the  money 
named  in  tbe  statement  as  necessary  to 
tbe  establishment  of  a  paid  fire  depart- 
ment. The  contention  on  the  pert  of  tbe 
city  Is  that  tbe  supplement  of  1891  Is  In- 
effective, and  wholly  void.ns  being  within 
the  prohibition  of  that  part  of  article  4, 
97,  par. 4,  of  the  constitution,  which  reada: 
"No  law  shall  be  •  •  *  amended  by 
reference  to  its  title  only,  but  •  •  •  tbe 
section  or  sections  amended  shall  be  in- 
serted at  length."  Tbe  legislative  intent 
in  tbe  supplement  is  plain  and  unmistak- 
able. Tbe  original  act  of  1{I86  had  author- 
ised all  cities  without  paid  fire  depart- 
ments to  create  and  maintain  such  de- 
partments. The  scheme  of  that  legisla- 
tion was  not,  however,  congruous  with 
the  scheme  of  previous  legislation  in  the 
act  of  1886.  The  object  of  tbe  supplement 
was  to  afford  a  mode  of  acquiring  the  ben- 
eflta  of  tbe  act  of  1886  to  cities  which  had 
accepted  the  act  of  1885  without  incongru- 
ity. This  plain  design  was  within  legis- 
lative po  wer,  not  wi  tbsta  nding  it  produced 
diversity  of  municipal  government.  In  re 
aevt;land,52  N.J.  Law,  188, 19  Atl.  Rep.  17. 
But  the  iegislntlre  intent  was  not  effectu- 
ated by  an  independent  act  applying  to 
that  class  of  cities  which  had  accepted  or 
might  accept  tbe  provisions  of  the  act  of 
1885.  On  tbe  contrary,  tbe  legislation  un- 
der review  is  especially  amendatory,  and 
the  supplement  la  declared  to  be  an  Intend- 
ed amendment  to  previous  legislation. 
The  claow  of  tbe  constitution  invoked  in 


this  case  is  both  prohibitory  and  manda- 
tory. It  forbids  amendment  by  mere  ref- 
erence to  title,  and  enjplns  the  insertion 
of  the  section  or  sections  amended  at 
length.  Evemham  v.  Hulit,46  N.  J.  Law, 
68.  The  evil  aimed  at  by  it  was  not  tbe 
difficulty  of  ascertaining  the  legislative 
will,  when  amendatory  legislation  affect- 
ed Its  purpose  by  mere  reference,  but,  as 
has  been  frequently  pointed  out  in  this 
court,  the  opportunity  of  imposition  and 
fraud  on  leglalators  and  tbe  public  afford- 
ed by  sncb  modes  of  legislation.  To  pre- 
vent This  a  limitation  was  imposed, noton 
the  power  of  tbe  Ipglslatnre,  bat  apoa  tbe 
means  by  which  it  mlgbtexerclseits  power. 
Campbell  v.  Board,  45  N.  J.  Law,  241,  and  47 
N.J. Law, 347;  ChrlRtlev.Bayonne,48  N.J. 
Law, 407,  5  Atl.  Rep.  805;  Haring  v.  State, 
61  N.  J.  Law,  886, 17  A  tl.  Rep.  1079.  That 
the  act,  when  compared  with  otber  legi*- 
lation,  plainly  discloses  tbe  legislative  in- 
tent, does  not  obviate  this  objection. 
Legislation  cannot  be  effected  by  means 
and  in  modes  prohibited  by  the  funda- 
mental law.  An  act  which  on  itti  face  Is 
a  complete  and  perfect  act  of  legislation, 
and  does  not  purport  to  amend  prior 
legislation,  is  not  Interdicted  by  the  con- 
stitutional clause  in  question,  although 
it  amends,  by  Implication,  other  legisla- 
tion on  the  same  subject.  Evemliam  v. 
Hnllt,  nbl  supra.  It  the  act  before  as  did 
not,  upon  Its  face,  evince  Its  amendatory 
character,  it  is  open  to  qaestion  whether 
it  could  be  deemed  a  complete  act  of  legis- 
lation. Bat  the  legislative  will  has  been 
expressed  in  thetorm  of  a  proposed  amend- 
ment. The  subject-matter  of  the  proposed 
leg^lslatlon  was  within  such  an  amendment, 
and  it  is  not  for  tbe  courts  to  say  that  the 
expressed  design  to  amend  was  a  design 
to  enact  independent  legislation.  Tbe  act 
comes,  therefore,  precisely  within  the 
terms  of  the  constitutional  prohibition, 
and,  since  tbe  proposed  amendment  is 
made  by  mere  reference  to  title,  and  tbe 
sections  of  tbe  act  which  would  be  amend- 
ed were  not  inserted  at  length,  tbe  act 
must  be  pronounced  ineffective  and  in- 
valid.  It  has  not  been  argued  that  tbe 
third  section  of  the  supplement  of  1891  can 
be  severed  from  the  remainder  of  the  act 
and  sustained.  It  is  obvious  from  reading 
tbe  supplement  that  Its  scheme  is  connect- 
ed and  inseparable,  so  that  on  failure  ol 
any  part  thereof  the  whole  must  tail.  Tbe 
result  is  that  tbe  rale  before  us  mast  be 
discharged.  

(48  N.  J.   K.  409,  6S  N.  jr.  &  tS) 

ScBNiTZitTB  V.  Bailey. 
(CourtofChan4sery  of  New  Jersey.  Bept  16, 1881.) 

BvsTAoa  Watbbs— Obstbuotiox  or  Fu>w. 

1.  Where  water,  whether  ooming  from  sprinn 
or  rains  or  melting  snows,  has  flowed  over  lands 
of  the  complainant,  in  a  well-defined  channel,  ior 
a  period  of  time  so  long  that  the  memory  of  man 
runneth  not  to  the  contrary,  to  and  open  lands  of 
an  adjoining  proprietor,  the  coort  will,  by  its 
mandatory  Injunction,  require  snoh  adjoining  pro- 

grietor  to  remove  any  obstruction  placed  upon 
is  land  to  prevent  such  water  from  flowing  to 
■ad  over  his  lands. 

8.  In  such  case  it  can  make  no  difference 
whether  snoh  channel  be  natoral  or  artiflciaL  If 
the  complainant,  in  order  to  improve  bis  lands 
for  agricultural  or  trade  purposes,  alter  such 
obannel  upon  bis  own  land,  or  moreases  tbe  vol- 
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nme  or  velocity  of  the  water,  the  adjoining  pro- 
prietor has  no  cause  of  oomplMnt,  unless  he  can 
show  that  he  has  sustained  material   damage 
thereby. 
(SyUabua  by. the  Court.) 

Bill  by  Scbnitrias  against  Bailey  tor  a 
mandatory  injunction.    Granted. 
'  Thomas    E.  French,  for  complainant. 
John  W.  Westcott,  tor  defendant. 

Bird,  V.  O.  Upon  final  Iiearing  In  this 
case,  nothing  has  been  developed  in  the 
teatimony  or  in  ttie  argument  of  counsel 
to  vary  the  important  facta  upon  which 
my  conclusions  were  founded  at  the  hear- 
ing of  the  order  to  show  cause  why  a  pre- 
liminary mandatory  injunction  should  not 
be  issned.  See  Schn^tzins  v.  Bailey,  (N.  J. 
Cb.)  13  Atl.  Bep.  247.  Such  an  injunction 
was  then  advised.  Tbecause  was  taken  to 
the  court  of  errors  and  appeals,  and  the 
order  ad  vising  the  injunction  was  reversed. 
Bailey  v.  Schnitzius,  45  N.  J.  Bq.  178,  16 
Atl.  Rep.  680.  The  only  question,  then, 
was  whether  a  mandatory  injunction 
should  Issne  at  that  stage  of  the  case  or 
not.  The  case  as  It  then  stood,  and  even 
more  conclusively  as  it  now  stands.  Is 
within  the  reasoning-  of  the  well-consid- 
ered  case  of  Earl  v.  De  Hart,  12  N.  J.  Eq. 
281.  The  premises  in  the  last-named  case 
being  city  property,  and  the  premises  in 
this  case  being  farm  land,  tbereare  consid- 
erations In  this  case  which  are  important 
to  advert  to,  because  such  considerations 
bring  it  also  within  the  important  cases 
of  Peck  V.  Goodberiett.  (N.  Y.  App.)  16 N.  E. 
Bep.  850,  and  McCormick  v.Horan,81  N.Y. 
86.  According  to  these  cases,  it  is  good 
policy  for  courts  to  encourage  the  cultiva- 
tion of  the  soil  for  agriculture  and  trade 
purposes.  If  the  farmer  can  Improve  bis 
laud  l)y changing  thewater-rourse  thereon 
which  passes  from  bis  land  to  and  upon 
lands  of  lower  proprietors,  without  sub- 
stantial injury  to  such  lower  proprietors, 
he  may  do  so.  To  this  extent  he  may  in- 
crease the  volume  or  velocity  thereof  by 
surface  or  under  drainage.  The  lower  pro- 
prietors have  no  right  to  complain,  unlesa 
they  can  show  material  Injury.  The  testi- 
mony offered  by  the  defendant  in  this  case 
shows  that  the  ditch  or  channel  through 
which  the  water  flo%vs  from  the  complain- 
ant's land  is  from  three  to  tour  feet  wide 
throughout  the  greater  part  of  its  length, 
and  from  two  to  three  feet  deep.  It  is  in- 
sisted that  this- channel  is  an  artificial  one, 
for  the  reason  that,  if  the  water  bad  taken 
Its  natural  coarse,  it  would  have  departed 
from  the  line  of  this  ditch  about  half-way 
across  the  field ;  and.  Instead  of  pursuing 
a  -westerly  course,  would  have  gone  in  a 
north-westerly  course,  crossing  the  lane, 
and  entering  upon  the  laud  of  the  defend- 
ant several  hundred  feet  north  from  where 
the  complainant  Insists  it  should  and  al- 
ways hau  crossed  the  lane  and  entered  up- 
on defendant's  land.  From  the  evidence, 
It  cannot  possibly  make  any  material  dif- 
ference as  to  what  the  Judgment  of  the 
conrt  should  be  on  this  point;  for  if  the 
ditcb  was  opened  or  made  by  hand,  and 
not  by  the  force  of  the  water,  it  has  been 
In  existence  so  long  that  tlie  memory  of 
man  innneth  not  to  the  contrary,  and  will 
not  be  interfered  with.    The  same  may  be 


said  of  several  of  the  under.dralna.  Clear- 
ly they  have  been  In  use  for  a  very  long 
period  of  time.  The  complainants  made 
additional  drains.  But  all  this  work  was 
for  the  Improvement  of  the  land  for  agrl- 
cultural  purposes.  There  Is  no  proof  that 
the  volume  or  velocity  of  the  water  was 
in  any  wise  increased.  As  the  law  stands 
according  to  the  cases  above  referred  to, 
it  is  not  in  any  sense  material  to  deter- 
mine whether  the  water  spoken  'of  in  this 
case  comes  in  part  from  springs  or  in  the 
whole  from  rains  or  meltingsnow.  There 
is  no  doubt  but  that  large  portions  of  the 
8i)-acre  tract  named  in  the  complainant's 
bill  of  complaint  are  so  wet,  marshy,  or 
spongy  as  to  be  unproductive,  and  that 
by  clearing  out  that  main  ditch,  and  by 
opening  the  61d  under-d  rains,  and  put- 
ting In  new  ones,  the  natural  wet  condi- 
tion of  the  soil  has  been  so  overcome  as  to 
enable  the  complainant  to  raise  fair  crops 
thereon.  I  will  advise  that  a  mandatory 
injunction  do  issue  according  to  the  prayer 
of  the  bill.  The  complainant  la  entitled 
to  costs. 

(«  N.  J.  B.  ai) 

BAII.ET  v.  BUBOESB. 

{CourtofOhomceryef  New  Jersey.  Sept  18, 1891.  > 
Acoouiniire  bt  Agent— Liabiutt  tor  Nssu- 

SBNCB— COUFBNSATION. 

1.  Where  two  persons  are  interested  in  the 
promotion  of  an  enterprise,  and  one  of  them 
agrees  to  furnish  money  and  the  other  to  expend 
it  for  the  common  benefit,  the  latter  is  bound  to 
account  for  his  disbursements,  and  is  liable  for 
that  which  has  not  been  properly  expended. 

2.  If  in  the  performance  of  bis  undertaking 
he  is  gnilty  of-  negligence,  to  orercome  which 
requires  farther  disbursements,  he  is  not  entitled 
to  retain  soch  disbursements. 

8.  Under  such  circumstances,  the  agent  is 
responsible  to  the  principal-  for  his  misoondoct 
or  negiiKenoe. 

4.  Where  one  of  two  or  more  persons  engaged 
in  establishing  a  business  for  the  common  wel- 
fare performs  a  particular  part  thereof,  he  is 
not  entitled  to  compensation  therefor  without 
special  agreement. 
{Syllabua  by  the  CawrU) 

Suit  by  Bailey,  receiver,  against  Bur- 
gess, for  an  accounting.  Decree  for  com- 
plainant. 

Geo.  O.  Vanderbilt  and  W.  D.  Holt,  for 
complainant.  James  Bacban&n,  for  de- 
fendant. 

Bird,  V.  0.  In  this  case  it  appears  that 
one  Andrew  Rowland,  Mr.  Bargess,  the 
defendant,  and  others  were  about  form- 
ing a  company  for  the  manufacture  of  pot- 
tery ware  under  the  name  of  the  "  Artistic 
China  Company,"  of  wbicb  the  complain- 
ant is  receiver.  While  negotiations  for 
that  purpose  were  in  progress,  it  became 
desirable  to  purchase  the  plant  in  wijlch 
the  Hope  China  Company  were  doing  bus- 
iness, i'tae  title  to  the  real  estate  on  wbicb 
the  latter  company  was  doing  business 
was  in  be  name  of  Samuei  B.  Hope, 
against  wbicb  plant  and  real  estate  were 
certain  mortgages  and  Judgments.  Mr. 
Burgess  bad  been  a  long  time  in  the  pottery 
business,  and  was  thoroughly  posted  as 
to  what  was  necessary  to  make  a  suc- 
cessful working  plant,  and  bad  also  in- 
formed himself  as  to  the  value  of  the  Hope 
plant,  and  the  general  nature  and  extent 
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of  the  lieoB  upon  It.  Wben  the  arrange- 
ments (or  the  organisation  of  the  Artistic 
China  Company  were  about  completed, 
Mr.  Bdrgess  assured  the  other  parties  in- 
terested that  the  title  to  the  Hope  proper- 
ty, and  all  the  Incumbrances,  with  one  ex- 
ception, cuuld  be  procured  for  $6,000.  Aft- 
er the  compauy  was  organised,  a  resoln- 
tion  was  passed  by  the  board  of  directors, 
of  which  Mr.  Burgess  was  on«,  that  be 
should  proceed  to  procure  the  title  and 
satisfy  the  incumbrances  as  clieaply  as 
possible.  For  this  purpose  Andrew  Bow- 
land  advanced  to  Mr.  Burgess  $3,000.  Mr. 
Burgess  is  now  called  upon  to  account  for 
the  application  of  tliese  moneys,  and  to 
pay  over  to  the  receiver  of  the  complain- 
ant company  any  balance  which  he  has 
remaining  in  his  hands.  I  have  hereto- 
fore decided  that  Mr.  Burgess  was  acting 
as  an  agent  in  this  matter,  and  was  re- 
quired to  exercise  the  sicill  and  judgment  of 
a  prudent  man  in  the  expenditure  of  this 
fund,  and  to  account  upon  that  basis. 
The  question  now  is  whether  be  is  entitled 
to  be  credited  with  all  of  his  disburse- 
ments, and  to  be  charged  with  interest 
upon  money  still  in  band,  and  upon  mon- 
eys in  his  hands  a  long  period  of  time  be- 
fore they  were  disbursed  in  the  payment 
of  proper  claims.  His  own  showing  ad- 
mits in  hand  $422.45.  To  this  should  be 
added  the  item  under  date  of  May  2, 1889, 
of  $150,  and  the  Item  of  May  2, 1889,  of 
$1K1.91.  To  the  sum  total  of  these,  interest 
should  be  added  from  the  1st  day  of  April, 
1887,  to  the  date  of  the  decree.  This 
allows  Mr.  Burgess  fully  three  months 
and  a  half  to  discharge  all  liens  against 
these  premises,  which  liens  were,  at  the 
time  he  undertook  to  discbarge  them,  due, 
and  pressing  fur  payment.  One  claim  of 
$317,  he  did  not  pay  until  the  2d  day  of 
June,  1889.  Upon  this  he  shonld  be 
charged  with  interest  from  the  Ist  day  of 
April,  1887,  until  the  time  of  payment. 
Mr.  Burgess  Is  charged  with  Interest  upon 
the  balance  of  funds  in  bis  bands,  because 
it  was  bis  duty  to  complete  bis  under- 
taking in  a  reasonable  time,  and  at  once 
to  account  to  his  principal.  He  is  not  al- 
lowed the  items  of  $150  and  $181.91,  fees 
and  costs  paid  to  solicitors  for  the  tore- 
closure  of  mortgages  whicta  were  liens  up- 
on the  premises,  because  no  sufficient  rea- 
son has  appeared  for  incurring  any  such 
expense.  It  appears  from  bis  own  state- 
ment that  the  amounts  due  upon  these 
mortgages  were  paid  by  him  during  the 
first  month  after  he  undertook  the  labor 
of  discharging  them,  and  had  received  the 
money  for  that  purpose.  At  the  hearing 
and  upon  the  argument  the  only  excuse 
offered  for  these  large  outlays  was  the 
fact  that,  in  securing  the  title  to  the  Hope 
China  Company  plant  for  the  Artistic 
China  Company,  Mr.  Burgess  had  the  ti- 
tle transferred  to  a  person  by  the  name  of 
Arthur  Rowland,  instead  of  Alexander 
S.  Rowland,  when  in  fact  there  was  no 
such  person  known  as  Arthur  Rowland. 
It  appears  that  at  the  time  be  undertook 
to  discharge  these  liens  one  of  the  mort- 
gages held  by  Davis  Shaw  was  being  fore- 
closed. This  mortgage  he  took  an  assign* 
ment  of  on  the  13th  day  of  December,  1886, 
and  at  the  same  time  had  the  deed,  above 


referred  to,  executed  by  Samuel  D.  Hope 
the  owner.  Before  anything  was  effectu- 
ally done  under  said  foreclosure  proceed- 
ings by  Mr.  Burgess,  Shaw  died.  On  No- 
vember 20. 1888,  within  a  few  days  of  two 
years  after  be  took  the  assignment  of  the 
mortgage,  and  after  the  said  deed  was 
made,  Mr.  Burgess  comes  into  this  court 
by  his  petition,  asking  to  have  the  said 
suit  revived,  in  which  petition  he  states 
"that,  by  inadvertence,  ignorance,  and 
mistake,  the  said  deed  was  drawn  in  such 
a  maqner  that,  although  it  was  intended 
by  the  parties  that  the  said  mortgaged 
premises  should  be  conveyed  to  the  said 
Alexander  S.  Rowland,  yet,  through  a 
misnomer,  his  name  was  spelled  'Arthur 
Rowland.'"  This  Alexander  S.  Rowland 
was  in  the  employ  of  the  company  of 
which  Mr.  Burgess  was  at  that  time  an 
active  member.  Through  this  Alexander 
many  of  the  negotiations  have  been  car- 
ried on  by  Mr.  Burgess.  It  is  plain,  there- 
fore, that  it  was  not  only  an  inadvert- 
ence, but  a  very  gross  blunder,  to  accept 
this  title;  and  what  aggravates  it  is  that 
be  should  wait  nearly  two  years  before  be 
attempts  actively  to  correct  it,  wben  It 
might  have  been  done  at  the  instant  wben 
the  deed  was  about  to  be  delivered  by 
taking  a  proper  one  from  Samuel  D.Hope. 
Surely,  the  charges  consequent  upon  such 
blunder  and  such  proceedings  should  not 
be  charged  to  the  principal.  1  understand 
the  rule  of  law  to  be  well  settled  that  an 
agent  is  chargeable  with  the  consequences 
resulting  from  bis  own  negligence.  Story, 
in  bis  work  on  Agency,  (section  17,)  says 
"that  whenever  an  agent  violates  his  du- 
ties or  obligations  to  his  principal,  wheth- 
er it  be  by  exceeding  bis  authority,  or  by 
positive  misconduct,  or  by  mere  negli- 
gence or  omission  in  the  proper  functions 
of  his  agency,  or  in  any  other  manner, 
and  any  loss  or  damage  thereby  falls  on 
his  principal,  he  is  responsible  therefor, 
and  bound  to  make  a  full  indemnity."  I 
think  he  ought  to  be  credited  with  the 
moneys  paid  for  insurance,  (or  the  reason 
that  the  company  had  the  benefit  of  the 
insurance.  I  think  he  is  not  entitled  to 
commlsRlons  by  way  of  compensation 
for  services,  without  a  special  agreement, 
for  the  reason  that  it  was  a  mutual  effort 
upon  the  part  of  the  Rowlands  and  Bur- 
gess to  organize  a  company.  This  was 
part  of  the  work  to  that  end.  Mr.  Row- 
land was  to  furnish  the  money,  and  Mr. 
Burgess  was  to  secure  the  title  and  dis- 
cbarge the  liens,  and  the  company,  of 
which  they  were  members,  was  to  have 
the  benefit  thereof.  The  complainant  is 
entitled  to  costs. 

''         («  M.  J.  B.  SSC) 


Standish  v.  Baboook. 
(Oowftcf  Chancery  of  New  Jeneu-  Sept  18, 1891.) 
Accounting — Kvidbnci — Dbcbsb. 
On  the  hearing  on  a  bill  for  an  account, 
the  only  evidence,  aa  a  general  rule,  material  or 
competent,  is  snob  as  goes  to  prove  or  disprove 
the  complainant's  right  to  an  account.  Bvidenoe 
as  to  items,  at  that  stage  of  the  cause,  is  inad- 
missible; bnt  where  the  acooont  consists  of  but 
a  few  items,  and  tbey  are  all  fully  proved  by 
the  evidence  submitted  on  the  principal  question, 
there  the  court  may  decide,  by  the  same  deoree^ 
that  the  complainant  is  entitled  to  an  aoooont, 
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and  also  the  amoant  that  he  is  entitled  to  le- 
cover. 
(SyUdbut  b]/  the  Court.) 

Suit  by  William  P.  Standtsh  agalnat 
Frederick  A.  Babcock  for  an  accounting. 
Decree  for  complainant. 

Frank  Bergen,  for  complainant.  Mr. 
Sicbards,  (or  defendant. 

Van  Flxbt,  V.  C.  This  Is  a  salt  for  an 
account.  The  traosactlonB  wblcb  gave 
rlao  to  tbe  suit  were  tbe  following :  On  the 
26tb  day  of  March,  18S4,  tbe  complainant, 
defendant,  and  Joseph  W.  Moyer  executed 
an  agreement  in  writing,  by  whlcb  Moyer 
and  tbe  complainant  agreed  to  use  their 
best  endeavors  to  obtain  coal  lands  at 
or  near  Tremout,  in  Schuylkill  county. 
Pa.,  at  the  lowest  price,  and  upon  the 
best  possible  terms.  The  defendant 
agreed  to  use  bis  best  endeavors  to  make 
sale  of  tbe  lands  so  obtained  attbebestat- 
tainable  price,  but  only  upon  consultation 
with  the  complainant  and  Moyer;  and  it 
was  further  agreed  that  all  profits  made 
on  tbe  sale  of  the  lands  obtained  should  be 
equally  divided  among  tbe  three.  Title  to 
a  tract  of  land  lying  near  Tremont  was 
acquired  on  tl)e  5th  day  of  April,  ISM, 
though  the  complainant  and  Moyer  had 
purchased  it  about  two  weeks  prior  to 
that  date  at  a  public  sale  made  by  tbe 
commissioners  of  Schuylkill  county.  The 
title  to  this  tract  was  made  to  neither  of 
the  parties  to  this  suit,  but  to  a  son,  by 
direction  of  the  complainant  and  Mr. 
liloyer,  notwithstanding  tbe  defendant 
bad,  in  a  letter  written  by  him  in  New 
York,  on  tbe  very  day  the  commission- 
era'  sale  was  made,  March  21,  1R84,  and 
sent  tu  the  complainant  at  Pottsville, 
Pa., requested  thatthetltle  be  made  either 
to  the  complainant  or  to  Mr.  Moyer.  In 
that  letter  the  defendant  said:  "It  you 
buy  the  commissioners'  title  to-day  to  the 
two  lots,  one  for  438  acres  and  one  of  103 
acres,  have  separate  deeds,  and  put  either 
In  your  name  or  Mr.  Moyer,  and  then  come 
home,  that  we  may  raise  money  on  them. 
And  be  sure  to  hring  with  you  the  evi* 
dence  that  we  have  the  positive  control  of 
tbe  675  acres  at  Panther  Head. "  The  108 
acres  mentioned  in  this  letter  is  the  same 
tract  which  the  complainant  and  Mr. 
Moyer  purchased  at  tbe  commissioners' 
sale  on  the  21st  day  of  March,  1884,  and 
subsequently,  on  the  5th  of  April  follow- 
ing, procured  to  be  conveyed  to  the  de- 
fendant's son.  The  defendant's  son  bad 
no  beneficial  interest  In  tbe  land.  He  did 
not  purchase  It,  nor  pay  for  it,  nor  pay 
anything  on  account  of  it.  He  has  never 
nretendcd  that  he  was  the  beneflcclal 
owner  of  it.  Tbe  title  was  put  in  his 
name  without  his  knowledge,  and,  as  it 
would  appear,  simply  because  neither  the 
complainant  nor  Mr.  Moyer  was  willing 
to  take  it.  The  price  paid  for  the  land 
was  f245.  Tbe  purchase  money  was 
raised  in  this  way:  A  draft  was  drftwn 
by  the  complainant  on  tbe  defendant  tor 
9200.  and  Mr.  Moyer  paid  the  other  f  45. 
The  defendant  paid  tbe  draft,  and  also  re- 
funded  the  f45  to  Mr.  Moyer,  so  that  he 
paid  tbe  whole  of  the  purchase  money. 
Tbe  defendant,  in  January,  1S89,  sold  tbe 
land,  and  made  a  conveyance  of  It  as  tbe 


attorney  in  fact  of  bis  son,  without  con- 
sulting the  complainant  or  Mr.  Moyer, 
and  without  their  knowledge.  He  re- 
ceived the  whole  of  the  purchase  money, 
and  applied  it  to  bis  own  uses.  The  fair 
market  value  of  tbe  land  at  the  time  of 
the  sale,  as  the  complainant's  proofs  show, 
was  f90  an  acre.  The  defendant's  proofs 
make  it  much  more,  even  as  high  as  $400 
an  acre;  but  tbe  complainant's  proofs 
are,  in  my  judgment,  more  trustworthy 
than  those  of  the  defendant.  The  defend- 
ant denies  the  complainant's  right  to  an 
account.  He  says  that  the  lsta6  In  ques- 
tion formed  no  part  of  the  subject-matter 
of  the  agreement  of  March  26,  1884,  but 
was  purcbase<l  by  the  complainant,  as  bis 
agent,  for  him,  at  his  request,  and  for  bis 
own  exclusive  benefit,  prior  to  the  time 
that  that  agreement  was  made.  It  is 
thus  seen  that  tbe  court  in  deciding  the 
case  is  required  to  answer  but  a  single 
question,  and  that  is,  were  tbe  103  acres 
purchased  for  the  defendant  alone,  or  for 
tbe  joint  benefit  of  the  complainant,  Mr. 
Moyer,  and  the  defendant?  The  com- 
plainant went  to  Pottsville  in  the  early 
part  of  March,  1884.  Just  before  he  went 
he  had  an  interview  with  tbe  defendant. 
In  which  they  discussed  tbe  chances  of 
making  money  by  the  purchase  of  coal 
lands.  Tbe  complainant  knew  something 
about  the  lands  lying  In  tbe  vicinity  of 
Pottsville,  which  it  was  supposed  con- 
tained deposits  of  coal.  The  defendant 
bad  no  i>ersonal  knowledge  respecting 
them.  The  object  of  the  complainant's 
visit  was  to  inspect. such  lands,  to  see 
whether  they  could  be  purchased  at  prices 
which  would  enable  the  purchaser  to  re- 
sell them  at  a  profit.  Tbe  defendant  re- 
quested tbe  complainant  to  go,  and  paid 
bis  expenses.  The  complainant  swears 
that  it  was  understood  between  tbe  de- 
fendant and  himself,  before  be  went  to 
Pottsville,  that  all  profits  which  should- 
be  made  by  the  purchase  and  sale  of  coal 
lands  were  to  be  equally  divided  among 
Mr.  Moyer,  the  defendant,  and  himself, 
and  that  be  so  informed  Mr.  Moyer  when 
be  first  stated  to  bim  tbe  object  of  bis  vis- 
it to  Pottsville.  Mr.  Moyer  is  a  lawyer, 
and  the  special  service  be  was  to  perform 
in  tbe  prosecution  of  tbe  venture  was  to 
examine  and  pass  upon  tbe  titles  to  the 
lands  which  might  be  offered  for  sale. 
Tbe  claim  of  the  complainant  is  that  tbe 
agreement  of  March  26,  1884,  merely  put 
In  writing  what  had  been  previously,  be- 
fore he  went  to  Pottsville,  orally  agreed 
upon.  Tbe  defendant's  own  letters  show 
that  this  claim  is  true.  In  his  letter  of 
March  21,1884,  from  wbicb  a  quotation 
has  already  been  made,  be  says,  referring 
to  a  contract  of  purchase  already  made, 
or  about  to  be  made:  "I  want  a  certified 
copy  of  the  agreement,  or  an  agreement 
from  Mr.  Moyer  that  on  the  payment  of 
f 30,000  be  will  produce  the  titles  to  tbe 
property.  This  will  be  enough  to  show 
that  we  have  the  control  of  it."  And  in 
a  letter  written  the  next  day,  (March 
22d,)  while  tbe  complainant  was  still  at 
Pottsville,  be  says :  "  As  soon  as  the  sale 
is  over,  [meanlngthe  commisslonera'aale,] 
you  must  return  here,  either  with  the  titles, 
or  such  evidence  of  them  as  will  enable  »« 
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to  borrow  some  mobey. "  And  In  a  letter 
written  by  him  to  Mr.  Moyer,  dated  April 
25,  1884,  he  asked  Mnyer  to  chanje^e  the 
consideration  mentiuned  in  a  deed  to  his 
son  for  lands  purchased  by  the  complain- 
ant and  Moyer,  either  on  the  same  day  or 
the  day  after  the  108  acres  were  purchased, 
by  raising  It  from  9900  to  any  sum  be- 
tween $4,500  and  ¥6,000,  saying:  "I  prob- 
ably could  not  explain  to  Mr.  Mason  [a 
person  with 'Whom  he  was  negotiating  a 
sale  of  the  land]  the  why  and  wherefore 
of  our  obtaining  the  property  at  the  low 
price  that  kt  comes  to  ns. "  On  the  ISth 
day  of  January,  1885,  the  defendant  sent 
to  the  complainant,  by  mall,  a  copy  of  a 
contract  which  he  informed  the  complain- 
ant, by  a  letter  inclosed  with  the  copy, 
that  he  had  signed  for  the  complainant 
and  himself,  authorizing  a  person  by  the 
name  of  Overton  to  make  sale  of  the  103 
acres,  together  with  other  lands  belong- 
ing to  them.  This  contract  declares  that 
the  complainant  and  defendant  are  the 
"owneru  of  deeds  and  contracts  for  deeds 
of  certain  coal  lands  known  as  the 'Otta 
Tract,'  the  'Kldd  Tract,'  the  'Filbert 
Tract,"  and  the  'Panther  Head  Tract,' 
containing  together  about  2,600  acres,  slt^ 
nated  in  the  county  of  Schuylklil,"  etc. 
The  103  acres  in  question  in  this  suit  are 
a  part  of  the  Kldd  tract,  and,  when  the 
defendant  signed  this  contract,  a  deed  for 
the  other  part  of  that  tract  had  been  exe- 
cuted under  a  contract  of  purchase  made 
by  the  complainant  and  Mr.  Moyer  for 
the  benefit  of  the  defendant  and  them- 
selves, and  was  then  held  in  escrow.  This 
contract,  after  stipulating  that  Overton 
shall.  In  case  be  makes  a  sale  of  a  one-half 
Interest  in  the  lands  for  960,000,  or  procures 
a  loan  of  945,000  on  them,  have  a  commis- 
sion of  5  per  cent.,  provides  that  he  shall 
also  have  "a  further  commission  of  an 
equal  one-third  interest  with  us  [the  com- 
plainant and  defendant]  in  the  property 
and  franchises  that  are  or  may  be  ac- 
quired." The  contract,  it  will  be  per- 
ceived, says,  as  plainly  as  words  can  say, 
that  thecomplainant  and  defendant  owned 
the  Kldd  tract  In  equal  sbiires.  It  prom- 
ises Overton,  if  be  makes  sale  of  a  moiety 
of  the  lands,  or  procures  a  loan  on  them, 
that  be  shall  have  an  equal  interest  in  the 
lands  with  the  complainant  and  the  de- 
fendant. The  language  is,  "  on  eqnal  one- 
third  Interest  with  us."  These  words  can 
be  constructed  in  but  one  way. 

The  defendant  made  an  attempt,  by  his 
own  oath,  to  show  that  he  did  not  under- 
stand the  contract,  when  he  signed  It,  as 
declaring  or  admitting  that  the  cumplalu- 
ant  was  part  owner  of  the  Kldd  tract; 
but  bis  effort  in  that  direction  was  neither 
plausible  nor  successful.  The  followlntr 
questions  and  answers  show  with  what 
art  he  was  tempted  to  give  such  evidence, 
and  how  reluctantly  be  gave  It:  "Ques- 
tlon.  Why  did  you  let  that  paper  go  for- 
ward to  Mr.  Standish,  leaving  the  recital 
in  that  form,  'F.  A.  Babcock  and  W.  P. 
Standisb,  owners  of  deeds  and  contracts 
of  deeds  of  certain  tracts  of  land, 'the  Kldd 
tract  being  men  tlonedaH  one  of  the  tracts? 
Answer:  Because  I  wanted  to  sell  m.v  own 
property.  I  have  stated  a  number  of 
times  that  an  isolated  tract  of  land  In  that 


country  was  worthless."  I  pause  bete  to 
say  that  what  I  understand  the  defend- 
ant to  mean  by  this  remark  is  that  it  is 
only  large  bodies  of  coal  land  that  can  be 
sold  to  thebest  advantage,  and  that  small 
tracts  are  of  comparatively  little  value. 
This  being  so,  It  is  manifest  that.  It  the  103 
acres  had  been  originally  purchased  for 
the  defendant  alone,  he  would  almost  nec- 
essarily, after  larger  tracts,  lying  adjacent 
to  the  10>S  acres,  had  been  purchased  for 
tbe  joint  benefit  of  the  three,  have  asked 
that  his  103  acres  should  be  considered  Joint 
property,  In  order  that  it,  as  well  as  the 
larger  tracts,  might  be  sold  to  the  very  beet 
advantage.  The  defendant  was  then 
asked :  "  What  was  your  understanding, 
when  you  forwarded  that  paper,  of  that 
language  that  I  bavecalled  your  attention 
to?  What  did  you  think  it  meant?  An- 
swer. My  object  was  to  try  and  sell  the 
land.  Question.  Not  your  object,  bat 
whatyouthougbtltmeant?  A.  I  thought 
It  meant  a  sale.  Q.  Well,  it  Is  your  own 
case;  If  >oulet  it  go  in  in  that  way,  i  don't 
care  anything  about  it.  What  was  your 
understanding,  when  you  forwarded  that 
paper,  of  that  language  that  I  have  called 
your  attention  to  ?  What  did  you  think 
It  meant,— not  the  whole  paper,  but  the 
particular  words  I  have  read  to  you,— 
'  Standisb  and  Babeoc^,  owners  of  Kldd, 
Reese,'  etc.,— now,  whatinterpretationdid 
you  put  upon  tbatlanguage  '  owners?'  A. 
Why,  that  1  owned  certain  property,  and 
that  be  owned  or  controlled  certain  other 
property.  Q.  And  between  yon,  you  owned 
the  whole,— la  that  what  you  meant?  A. 
Yes, sir. "  But  the  complainant  owned  no 
property  in  severalty.  The  fact  i»— and  it 
is  a  thing  about  which  there  is  no  dispute 
whatever— that  the  complainant  neither 
owned  nor  controlled  a  single  foot  of  land 
in  Pennsylvania  In  which  the  defendant 
and  Mr.  Moyer  did  not  have  precisely  the 
same  interest  that  he  had.  All  the  evi- 
dence in  the  case,  ei^cept  that  given  by  the 
defendant  bimselt,  goes  to  show  that  the 
103  acres  were  purchased  under  an  oral 
contract  for  the  joint  benefit  of  tbe  com- 
plainant, defendant,  and  Mr.  Moyer.  That 
contract  was  subsequently  put  in  writing, 
and  signed  on  the  26th  day  of  March,  18S4. 
Tbe  land  in  question,  according  to  the  un- 
derstanding of  the  parties,  constituted, 
unquestionably,  a  part  of  the  subject-mat- 
ter of  that  contract. 

Thecomplainant  is  entitled  to  a  decree, 
with  costs.  He  claims  that  the  quantity 
of  land  in  the  tract  which  is  tbe  sub- 
ject of  this  suit  Is  greater  than  lOS  acres. 
From  the  evidence  now  before  tbe  court 
there  Is  reason  to  believe  that  this  claim  is 
true.  Unless  the  parties  agree  as  to  tbe 
quantity,  further  evidence  may  be  offered 
on  that  point.  All  other  facts  necessary 
to  be  used  In  stating  an  account  are,  I  be- 
lieve, already  In  proof.  A  reference  to  a 
master  Is  therefore  unnecessary. .  On  the 
original  bearing  on  a  bill  for  account,  the 
only  evidence,  as  a  general  rule,  material 
or'competent.  Is  such  as  goes  to  prove  or 
disprove  the  corapli^nant's  right  to  an  ac- 
count. Evidence  respecting  the  Items  of 
tbe  account  Is,  in  strictness,  at  that  stage 
of  the  cause.  Inadmissible,  (Hudson  v.  Lo- 
comotive, etc..  Works,  16  N.  J.  Eq.  475;) 
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liut  where  the  aeeounk  consists  ofbnta'few 
Items,  and  they  are  all  fully  and  satisfac- 
torily proTe«l  by  the  evidence  submitted 
on  the  principal  question,  there  Is  no  rea- 
son,  of  either  Justice  or  correct  practice, 
why  the  court  should  not,  in  such  a  case, 
iloclile,  liy  the  same  decree,  that  the  com- 
plainant Is  entitled  to  an  account,  and  also 
the  amount  that  be  is  entitled  to  recoTer. 

(74  M«.  410)       AKCHKR  T.  STATB. 

(Court  (tf  Appeal*  qf  Maryland.    Oct  8S,  ISOl.) 

APPSAk— ArPIRUA^CB— Bjcuakd  roK  Nbw  Tbiau 
1.  Code  Pub.  Gen.  Laws  Md.  art.  5,  t  90, 
which  empowers  the  court  of  appeals  to  grant  a 
new  trial  on  affirming^  or  reversing  a  Inagment 
if  "It  shall  appear  to  the  court  that  a  new  trial' 
ought  to  be  had,"  does  not  authorize  the  ooort  of 
appeals  to  revise  or  correct  the  verdict  of  a  Juy 
which  has  been  allowed  to  stand  by  the  trial 
cour'.:  and  the  question  whether  "a  new  trial 
ought  to  be  bad"  must  be  determined  according 
to  the  rules  and  principles  of  law,  and  from  the 
record  before  the  court  at  the  time  of  the  revers- 
al or  affirmance  of  the  case  under  consideration. 
S.  Where  the  state  has  sued  on  the  bonds  of 
a  state  treasurer,  given  by  him  on  entering  on 
his  Srst  term  of  office,  for  defalcations  occnrrini; 
during  that  term,  and  has  obtained  a  verdict  in 
its  favor,  and  the  Judgment  thereon  has  been 
affirmed  by  the  court  of  appeals,  a  motion  by  the 
state  that  the  cause  be  remanded  to  the  lower 
court  for  a  new  trial,  so  as  to  enable  it  to  bold 
the  sureties  on  the  first  bond  liable  for  defalca- 
tions occurring  during  the  treasurer's  second 
term,  will  be  denied,  though  the  court  of  appeals 
has  also  ruled  that  the  second  bond  was  invalid, 
and  that  the  sureties  .on  the  first  bond  were  lia- 
ble for  all  defalcations  occurring  during  the  sec- 
ond term,  since  the  Judgment  against  the  sure* 
ties  on  the  first  bond  is  conclusive  of  all  matter* 
that  ought  to  have  been  litigated  in  that  action. 
8.  A  rejection  by  the  trial  courU  in  the  ac- 
tion on  the  first  bono,  of  evidence  offered  by  the 
state  to  show  that  the  treasurer,  during  his  sec- 
ond term,  had  converted  to  bis  own  use  certain 
state  bonds,  which  offer  was  made  to  serve  as 
ihe  basis  for  au  argument  to  show  that  other 
state  bonds  of  the  same  group  had  been  convert- 
ed by  the  treasurer  during  his  first  term,  forms 
no  ground  for  remanding  the  cause  to  the  court 
below  for  a  new  trial,  the  court  of  appeals  hav- 
ing approved  the  ruling  of  the  court  below  in 
respect  to  the  rejection  of  this  evidence. 

Appeal  from  Circuit  Court,  Baltimore 
county. 

The  state  of  Maryland  brought  two  ac- 
tions on  the  bonds  of  Stevenson  Archer, 
state  treasurer,  for  defalcation  during  his 
Hrst  and  second  terms.  The  court  of  ap- 
peals atiirnicil  a  judgment  holding  the  sure- 
ties on  the  fltst  bond  liable  fur  defalca- 
tions occurring  during  that  term,  (22  All. 
Ke|>.  0,)  bat  held  that  the  second  bond 
Tvas  Invalid,  and  that,  consequently,  the 
sureties  thereon  were  not  liable  for  de- 
falcations occurring  during  thatterm,  (Id. 
8.)  The  state  now  moves  that  the  action 
against  the  sureties  on  the  first  bond  be- 
remanded  to  tlie  court  below  for  a  new 
trial,  so  as  to  enable  it  to  hold  these  sure- 
ties for  defalcations  occurring  during  the 
second  term.    Motion  overruled. 

Aivrned  before  Alvey,  C.  J.,  and  Mil- 
ler, KoBiNSON,  Irvinq,  Brircob,  McSheb- 
RY,  and  BuYAN,  JJ. 

Bernard  Carter,  Albert  Conatable,  and 
Edgar  H.  Oaaa,  for  Archer.  Atty.  Gen. 
Wbyte  and  John  P.  Pop,  for  the  State. 

Brtan,   J.     After   the    opinion  In   at- 
Sruiance  of  this  ludement  had  been  dellv- 
▼.22A.no.l9— 47 


ered,  (23Atl.Bep.C,)  a  motion  was  made  in 
behalf  of  the  state  to  remand  the  cause  for 
a  new  trial.  The  motion  was  founded  on 
the  twentieth  section  of  the  fifth  article  of 
the  Code  of  Public  General  La  ws.  This  sec- 
tion enacts  that  "in  all  cases  where  Judg- 
ments shall  be  reversed  or  aflSrmed  by  the 
court  of  appeals,  and  itshaU  appear  to  the 
conrtthat  a  new  trial  ought  to  be  bad,  such 
new  trial  shall  be  awarded. "  Whether  "a 
new  trial  ought  to  be  had  "  in  any  gi  ven  case 
must  be  determined  by  the  rules  and  princi- 
ples of  law.  The  court  must  obtain  from 
legal  Bourees  the  materials  on  which  its 
Judgment  is  to  be  founded ;  that  is,  from 
sonreee  of  Information  which  the  law  au- 
thorises and  empowers  It  to  seek  and  ex- 
amine. The  conclusion  is  then  deduced  by 
ttae  law  according  to  established  maxims. 
The  law  is  a  system  of  reason,  which  ad- 
mlnistere  Justice  according  to  rules  which 
long  experience  has  shown  to  be  best 
adapted  to  secure  this  end  .in  the  vast  ma-  - 
Jority  of  cases.  When  a  result  is  reached 
by  the  application  of  these  rules,  It  is  the 
duty  ot  Judges  to  pronounce  the  decision 
without  reference  to  their  private  senti- 
ments or  private  Informatiou.  Justice 
would,  indeed,  be  precarious  if  from  such 
cause,  or  from  any  other  cause,  its  admiu- 
Istration  were  not  conducted  according 
to  fixed,  steady,  established,  and  pi-<v 
scribed  canons  of  decision.  This  suit  was 
brought  on  the  official  bond  given  by  Areh- 
er  in  February,  1886,  and  the  breach  al- 
leged was  that  between  the  time  when  this 
bond  was  given  and  the  IStb  day  of  No- 
vember, 1889,  he  fraudulently  appropriat- 
ed to  his  own  use  large  numbers  of  the 
bonds  and  securities  bdonging  to  the. 
state,  and  in  his  possession  as  treasurer. 
The  clrenit  court  ruled  that  the  bond  was 
liable  for  all  defalcations  committed  be- 
tween these  dates,  and  left  it  as  a  question 
to  the  Jury  to  find  their  amount  on  the 
evidence  in  the  cause.  The  Jury  rendered 
a  verdict  for  960<0(X).  A  motion  for  a  new 
trial  was  made  by  the  state,  but  the  mo- 
tion was  overruled  by  a  divided  court, 
and  the  verdict  sustained.  An  appeal  was 
taken  by  the  defendants  to  this  court, 
and  we  have  approved  the  rulings  ot  the 
court  below,  which  held  that  the  defalca- 
tions np  to  November  18, 1889,  were  cov- 
ered by  the  bond;  and  we  have  affirmed 
the  Judgment.  There  was  an  exception  in 
behalf  ot  the  state  to  the  refusal  of  the 
court  to  admit  certain  testimony,  and  an 
appeal  on  that  ground.  This  matter  will 
be  noticed  hereafter,  but  it  does  not  affect 
the  question  which  we  are  now  consider- 
ing. If  the  verdict  was  erroneous,  it  is 
not  within  the  capacity  of  this  court  to 
correct  the  error.  We  have  no  power  to 
revise  the  verdicts  of  Juries.  The  law 
confides  this  Jurisdiction  exclusively  to 
the  trial  courts.  They  have  the  right  to 
set  aside  a  verdict  if  they  believe  it  to  be 
contrary  to  law,  or  unwarranted  by  the 
evidence;  but  If  they  permit  it  to  stand 
we  are  obliged  to  recognize  it  as  correct. 
We  have  absolutely  no  alternative  In  the 
matter.  Our  functions  are  confined  to  a 
review  of  the  questions  of  law  decided  by 
the  court  below.  This  case  is,  then,  like 
many  others  which  an  constantly  occur- 
ring     A  Judgment   has    been    rendered 
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ai^alnet  defendants,  and  on  tbelr  appeal  it 
bae  been  aSBrmed.    Tbe  plaintiff  having 
deliberately  Boed  on  tbe  bond  for  certain 
Bpecifled  defalcations,   and    baring    suc- 
ceesfully    maintained   its   legal  positions 
witb  respect  to  tbe  liability  of  tbe  bond 
to  tbe  extent  alleged,  and  baring  taken 
the  verdict  of  tbe  ]ary  on  the  evidence  of- 
fered to  prove  the  matters  of  fact  in  con- 
troversy, and  tbe  judgment  of  the  trial 
coart  in  his  favor  having  been  afSrmed  by 
the  court  of  last  resort,  it  now  moves  for 
a  new  trial  for  tbe  parpose  of  compre- 
hending In  this  Boit  additional  averments 
witb   respect  to  facts  which  were  as  well 
known   to  it  when  the  suit  was  brought 
as  they  are  at  present.    We  must  pause 
and  consider  carefully  the  gronnde  of  this 
motion,  before  we  give  our  assent  to  it. 
We  may   well   Inquire  into  tbe  rights  of 
tbe  defendants  in  this  bebalf,  and  we  may 
well  ask  whether  the  just  limit  of  litiga- 
tion has  not  been  reached.    Expedtt  rei- 
publicsB  vtsitSnis  Htiuiu.  It  has  been  said 
that  "jostlce  requires  that  every  cause  be 
once   fairly    and    Impartially   tried;    but 
that,  baring  been  once  so  tried,  all  litiga- 
tion of  that  question,  and  between  those 
parties,   should    be  closed   forever."   No 
declaration  of  principle  coald    be    more 
just,  and  none  has  received   more  iinirer- 
sal  approval.    The  plaintiff  ought  to  have 
Included  in   the  suit  on  the  bond  all  mat- 
ters of  liability  which  could  have  been  liti- 
gated in  that  suit.    The  law  does  not  al- 
low two  suits  when  tbe  whole  subject  of 
controversy  might  have  been   settled  in 
one.    In  State  v.  Brown,  64  Md.  204, 1  Atl 
Bep.  66,  we  said,  quoting  from  the  supreme 
court  of  the  United  States,  in  reference  to 
the  conclusive  effect  of  a  judgment  in  a 
former  suit:  "It  extends  not  only  to  the 
questions  of  fact  and  of  law  which  were 
decided  in  tbe  former  suit,  but  also  to  the 
grounds   of   recovery    or    defense    which 
might  have  been,  but  were  not,  present- 
ed. "    Tbe  plaintiff's  counsel  proceeded  on 
tbe  theory  that  defalcations  after  the  18th 
day  of  November,  1889,  were  not  recover- 
able in  this  suit,  and  they  brought  suit  for 
them    on    Archer's   second    bond.     This 
court  held  that  the  second  bond  was  void, 
and   that  the  bond  on  which  the  present 
suit  was  brought  was  responsible  for  Arch- 
er's malfeasance  until  bis  third  appoint- 
ment and   qualification,  in   January,  1890. 
The  theories  of  the  opposing  counsel  in 
this  cause  were  in  conflict  on  almost  ev- 
ery question  involved  in  the  case.    There 
'  was  contestation  and  strife  at  every  step 
of  its  progress.    The  result  of  the  litiga- 
tion has  been  a  disappointment  to  both 
Bides.    We  have  not  sustained  tbe  views 
of  tbe  plaintiff's  counsel  in  respect  to  the 
liability  of  the  second  bond;  but  we  can- 
not regard   this  as  a  reason  for  awarding 
a  new  trial  in  a  case  which  has  been  reg- 
ularly conducted  to  a  final  judgment  in 
this  court.    Counsel  elect  tbe  grounds  on 
which  they  will  rest  their  case,  present  it 
in  the  mode  approved  by  their  own  judg- 
ment, and  adduce  such    testimony  within 
their  reach  as  they  see  fit  to  snbmlt  to  the 
jury.    They  are   frequently  disappointed 
in  the  result  of   the  suit.    But  we  do  not 
see  that  the  consequences  should  be  visit- 
ed on  defendants  without  some  default  on 


tbelr  part.  It  is  a  serious  penalty  to  im- 
pose on  them  the  burden,  expense,  and 
vexation  of  continued  litigation.  It  has 
been  said  in  tbe  brief  of  plaintiff's  counsel 
that  tbe  verdict  for  $60,000  in  this  case  is 
"utterly  irrational  and  indefensible,"  and 
that  the  refusal  of  the  court  below  to 
grant  a  new  trial  Is  a  good  and  sufficient 
reason  for  thiB  court  to  exercise  its  "un- 
doubted power,"  and  to  perform  its 
"  biifh  duty  "  of  awarding  a  new  trial ;  and 
we  are^  solemnly  adjured  to  act  upon 
what  we  "judicially  know  to  be  the 
truth,  and  to  give  effect  to  the  plaintext 
of  our  rule;"  and  the  following  extraordi- 
nary statement  is  made:  "We  lay  before 
you  tbe  records  of  your  own  court,  and 
tbe  judgments  which  you  have  rendered 
upon  them,  and  from  them  we  say  that 
tbe  truth  stares  you  in  tbe  face,  and 
makes  it  appear  as  clear  as  Ilgbt,  that 
such  aj;>ractlcal  perversion  of  justice  as  a 
judgment  for  $60,000  for  Archer's  con- 
fessed embezzlement  of  S125,000,  from  2d 
February,  1886,  down  to  80th  January, 
1890,  should  not  stand  as  a  sample  of 
Maryland  justice  in  such  a  melancholy 
and  memorable  Incident  in  our  state  his- 
tory; but  that  a  new  trial  ought  to  be 
had  to  rescue  tbe  administration  of  our 
law  from  such  a  lasting  stigma."  We 
can  make  due  allowance  for  tbe  earnest- 
ness of  counsel  in  behalf  of  their  clients, 
and  for  the  depth  of  their  convictions 
produced  by  tbe  warmth  of  their  zeal.  It 
is  our  part  to  decide  questions  before  ns 
without  any  of  the  excitement  which  nat- 
urally belongs  to  tbe  efficient  discharge  of 
the  duties  of  the  advocate.  Tbe  verdict 
in  the  case  comes  before  us  with  all  tbe 
sanctions  which  the  law  can  give  to  any 
verdict.  It  was  duly  rendered  in  a  legal 
and  constitutional  manner,  and  w^as  ap- 
proved in  a  legal  and  constitutional  man- 
ner. If  the  circuit  court  had  given  the 
jury  erroneous  instructions  on  matters 
of  law  the  judgment  would  have  been  re- 
versed, but  we  have  no  power  whatever 
over  a  verdict  regularly  rendered  upon 
correct  legal  instructions.  No  matter 
what  private  opinions  we  might  form  as 
individuals  on  the  merits  of  tlie  case,  we 
are  constrained  by  our  official  duty  to 
pronounce  the  judgment  on  this  verdict 
which  the  law  has  pronounced  upon  it. 
We  trust  that  this  court  will  never  be 
found,  under  the  exigencies  of  any  case, 
supposed  or  real,  attempting  to  exercise 
forbidden  jurisdiction. 

The  plaintiff's  hrlef  speaks  of  Archer's 
confessed  embeazlement  of  a  hundred  and 
twenty-five  thousand  dollars.  We  do  not 
see  in  the  record  of  any  of  the  cases  which 
have  been  before  us  any  confession  of  any 
kind  relating  to  tbe  amount  of  enibeuln- 
ment;  on  the  contrary,  there  was  vig- 
orous conflict  and  controversy  on  this 
question,  as  on  every  other  one  involved 
in  the  cause.  The  evidence  on  tbe  subject 
was  fairly  submitted  to  the  jury,  but  tbey 
refused  to  find  according  to  the  argumente 
of  the  plaintiff's  counsel,  and  their  verdict 
was  sustained  by  the  court.  If  we  look 
at  the  record  of  tbe  suit  on  Arcber'a  sec- 
ond bond,  we  find  that  judgment  waa 
rendered  tor  defalcations  committed  be- 
tween tbe  18tb  day  of  November,  1889,  and 


Digitized  by 


Google 


Md.) 


ABGHEB  9.  STATE. 


789 


tbe  80th  day  of  Janoary,  1890,  at  which 
time  Archer  was  qaallfled  onder  bis  third 
appointment  as  treasurer  of  the  state  of 
Maryland,  and  that  the  amount  of  tbe 
Judgment  was  f12,857.56.  This  court  held 
that  tbe  spcond  bond  was  invalid,  and 
that  the  first  bond  was  a  security  for  all 
defalcations-  up  to  tbe  80tH  of  January, 
1890.  We  thus  see  that  two  suits  have 
been  brought  and  prosecuted  to  a  final 
Judgment  in  the  court  of  last  resort  for 
tbe  purpose  of  enforcing  a  liability  wliicb 
was  enforceable  la  the  first  suit.  The  ob- 
ject of  tbe  motion  in  this  case  Is  to  enable 
tbe  plaintiff,  by  amending  its  pleadings, 
to  try  the  whole  question  of  defalcation 
up  to  January  30,  1890;  that  is,  to  try 
again  the  (same  questions,  which  hare  al- 
ready been  tried  in  tbe  two  suits  which 
have  been  determined  by  final  Judgments 
to  this  court.  Tbe  result  would  be,  in 
eSect,  three  suits  for  tbe  decision  of  a  con- 
troversy which  was  properly  and  legiti- 
mately determinable  In  one  suit.  Tbe 
suit  on  tbe  first  bond  was  tried  without 
the  least  error  in  law.  Everything  de- 
manded in  that  suit  was  duly  and  legally 
passed  into  judgment.  The  question  of 
liability  up  to  November  18,  1889.  haH  been 
adjudged  with  as  much  formality  and  so- 
lemnity as  the  law  is  capable  of  express- 
ing on  any  subject ;  and  we  are  aslted  to 
order  a  retrial  of  these  Issues,  not  for  any 
error  in  trying  them,  but  for  the  purpose 
of  enabling  the  plaintiff  to  combine  with 
thum  other  issues,  which  ought  to  have 
been  united  with  tliem  in  the  first  instance. 
There  is  a  maxim  of  the  law,  venerable 
for  its  antiquity,  and  mhch  esteemed  for 
its  wisdom :  Nemo  debet  bis  vexmi  pro 
eadem  cavsa.  We  shall  refuse  to  be  the 
first  court  to  question  its  authority.  The 
defendants  are  entitled  to  its  l>eneflt  in 
this  case.  Further  litigation  under  tbe 
first  bond  would  be  unwarrantable. 

The  appeal  in  behalf  of  the  state  did  not 
bring  into  review  any  question  respecting 
tbe  liability  of  the  bond, as  all  its  proposi- 
tions of  law  in  this  respect  were  sustained 
by  the  court  below.  The  state  offered  to 
prove  that  Archer  had  converted  certain 
bonds  to  his  own  use  after  November  18, 
1889:  and  this  offer  was  for  tbe  purpose  of 
founding  an  argument  that  certain  other 
bonds  of  the  same  group  had  been  con- 
verted by  him  previously  to  that  date.' 
The  court  refused  to  admit  the  testimony, 
and  we  approved  its  rulinj^.  It  was  not 
intended  that  the  proffered  testimony 
should  be  a  ground  of  recovery,  for  It  was 
distinctly  understood  that  recovery  was 
sought  only  for  occurrences  before  the 
said  18tb  day  of  November.  It  is  manifest 
that  the  8tate*s  appeal  from  this  ruling 
has  no  connection  with  the  merits  of  this 
motion. 

Counsel  have  referred  to  several  cases 
which  have  arisen  under  the  legislation 
on  this  subject,  all  of  which,  with  some 
slight  alteration,  is  embodied  in  tiie  Code. 
In  Kennerly's  Ex'x  v.  Wilson,  2  Md.  246, 
tbe  action  was  trespass  quare  clausum 
tregit,  brought  by  an  executrix  to  recover 
damages  for  injuries  to  the  real  estate  of 
the  testator,  committed  in  his  life-time. 
Tbe  declaration  alleged  damages  to  the 
testator  in  bis  life-time,  but  did  not  al- 


lege damage  to  tbe  executrix.    Because  of 
this  omission  tbe  court  below  sustained  a 
demurrer  to  tbe  declaration,  and  rendered 
judgment  for  the  defendant.    This  court 
affirmed  the  judgment.    On  motion,  bow- 
ever,  it  ordered  a  procedendo.    Tbe  decla- 
ration set  out  a  good  cause  of  action, 
which  could  not  be  submitted  to  a  jury 
because  of  a  technical  error  in  the  mode  of 
laying  the  damages.   The  error  in  no  way 
affected  tbe  merits  of  the  case,  and  was 
one  which  the  law  allows  to  be  corrected 
by  amendment.    Tbe  motion  for  a  proce- 
dendo was   under  tbe  act  of  1826,  c.  200. 
The  court  said :  "  In  our  opinion,  the  man- 
ifest design  and  meaning  of  that  act  was 
to  extend  the  powers  of  the  court  to  every 
case  which  had  merits,  disclosed  by  the 
record,  but  which  could  not  be  elicited  as 
the  case  was  then  presented. "    Earnshaw 
V.  Society,  68  Md.  477, 12  Atl.  Bep.  884, was 
decided  on  the  authority  of  this  case,  and 
is  grounded  on   the  same  reason.    A  suit 
was  brought  on  a  certificate  of  member- 
ship in  an  incorporated  mutual  aid  soci-. 
ety ;  but  the  declaration  was  not  properly 
framed,  and  the  certificate,  though  a  good 
cause  of  action,  could  not  be  admitted  in 
evidence  to  the  Jury  under  the  d^ective 
pleadings.    This  court  sustained  the  rul- 
ing of  tbe  trial  court  in  talting  the  case 
from  tbe  jury,  but  held  that,  if  tbe  Judg- 
ment was  afQrmed,  a  new  trial  ought  to 
be  ordered,  notwithstanding  the  afllrm- 
ance,  and  that,  as  in  this  view  it  was  im- 
material to  the  parties  whether  tbe  Judg- 
ment was  affirmed  or  reversed,  the  latter 
course  would  be  adopted.    It  will  be  per- 
ceived in  both  of  thesecasesthat  the  plain- 
tiff had  stated  a  good  cause  of  action  la 
the  declaration ;  but  that,  In  consequence 
of  merely  technical  impedimunts,  it  could 
not  be  laid  before  tbe  Jury  for  their  consid- 
eration.   Parker  v.  Sedwiclt,  4  GUI,  818, 
and    Beall's  Lessee    v.   Beall,  7  Oiil,  288, 
were  brought  to  the  court  of  appeals  by 
bill  of  exception  on  the  part  of  the  plain- 
tiffs in  the  court  below.    Procedendo  after 
afilrmance  was  ordered  in   both  of  these 
cases,  under  tbe  act  of  1880,  c.  186.    The 
purpose  of  this  act  was,  as  stated  in  its 
title,  to  prevent  unnecessary  accumulation 
of  costs  in  ciTit  suits.    The  first  section 
enacts  as  follows:  "That  in  all  cases  of 
appeals  or  writs  of  error  prosecuted  or 
brought  before  theconrt  of  appeals  by  the 
plaintiff  upon  a  bill  or  bills  of  exceptions, 
when  the  judgment  excepted  to  shall  be 
affirmed,  and  it  shall  appear  to  the  said 
court  that  the  substantial  merits  of  the 
case  are  not  determined  by  the  said  Judg- 
ment, the  said  court  of  appeals  shall  and 
may,  in  their  discretion,  direct  their  clerk 
to  return  the  transcript  of  the  record  to 
tbe  clerk  of  the  county  court  which  gave 
tbeJDdgment,  with  a  writ  of  procedendo 
to  tbe  Judges  of  said  county  court,  com- 
manding them  to  proceed  in  such  action, 
and  to  a  new  trial  thereof,  in  the  same 
manner  as  if  no  trial  bad   taken  place,  or 
any  appeal  had   been  prosecuted,  or  writ 
of  error  brought :  and  the  opinion  of  the 
court  of  appeals  shall  be  conclusive  in  law 
as   to  the  question  by  them  decided,  and 
the  said  county  court  shall  thereupon  pro- 
ceed  in  such  action,   by   amendment   of 
pleadings  or  otherwise,  in   manner  and 
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f<mn  of  pleadings  as  Is  now  practiced  In 
cases  where  writs  oH  procedendo  issue  an- 
der  the  existing  laws:  provided,  that 
nothing  herein  contained  shall  be  con- 
strued to  anthorlEB  the  retom  ot  any 
transcript  in  any  cause  where  the  Judg- 
ment ol  the  court  of  appeals  would  be  a 
bar  to  a  new  action  brought  upon  the 
same  cause."  Where  the  platntlB  could 
bring  a  new  action  notwithstanding  the 
Judgment  of  the  court  of  appeals,  thecnurt 
was  authorised  to  save  him  this  expense 
and  delay  by  ordering  a  new  trial,  when 
the  substantial  merits  of  the  case  had  not 
been  determined.  In  Beall's  Lessee  v. 
Beall — being  an  ejectment  case— the  plain- 
tiff could  have  brought  a  new  action; 
and  it  is  evident  that  a  new  action  could 
hare  been  brought  in  Parker  r.  Sedwick. 
In  fact,  this  court  would  have  bad  no 
right  to  order  a  new  trial  in  either  case 
unless  the  plaintiff  bad  the  right  to  bring 
a  new  action.  This  is  evident  from  the 
terms  of  the  act  of  assembly,  and  was  so 
stated  in  commenting  on  Parker  v.  Sed- 
wick by  this  court  in  Bank  v.  Bowie,  4 
Md.  296,  wherA  a  new  trial  was  refused 
•  after  an  affirmance  on  plaintiff's  appeal, 
although  in  the  court's  opinion  the  sub- 
stantial merits  ot  the  case  had  not  been 
determined  by  the  Judgment.  There  is  an- 
other case  which  we  will  notice,  although 
it  was  not  mentioned  in  the  argument.  In 
State  V.  Bailroad  Co.,  48  Md.  49,  the  ac- 
tion was  brought  to  recover  the  tax  lev- 
led  under  the  act  of  1872,  c.  284.  It  was 
contended  in  behalf  of  the  railroad  com- 
pany that  the  exemption  from  taxation 
under  the  eighteenth  section  of  its  charter 
extended  to  and  covered  all  its  property. 
The  case  was  tried  before  the  court  below 
without  the  intervention  of  a  Jury.  The 
court  rendered  a  verdict  and  Judgment  for 
the  defendant;  thus  exempting  all  its 
property  from  taxation.  On  appeal,  this 
court  decided  that  the  gross  receipts  de- 
rived from  all  properties  and  investments 
held  and  owned  b.y  the  railroad  under 
franchises  granted  subsequently  to  its  act 
of  incorporation,  and  upon  which  no  ex- 
emption from  taxation  was  ingrafted, 
were  liable  to  the  tax  levied  by  the  act  of 
1872.  The  prayers  on  the  part  of  the  state 
did  not  present  propositions  of  law  in 
accordance  with  the  views  ot  this  court, 
and  were  therefore  properly  rejected  by 
the  court  below.  But  a  very  palpable 
error  in  law  was  committed  by  the  trial 
court  in  holding  that  the  railroad's  prop- 
erty was  entirely  exempt  frum  taxation, 
and  this  court  said  that,  If  It  had  been 
obliged  to  afflrm  the  judgment  below.  It 
would  have  remanded  the  case  for  a  new 
trial.  There  were,  however,  other  errors 
which  made  it  necessary  to  reverse  the 
Judgment,  and  so  the  court  did  not  have 
occasion  to  exercise  the  power  in  quest!  on. 
Other  cases  have  been  cited  in  which  new 
tilals  have  been  refused  by  this  court. 
Their  facts  were  different  from  those  ap- 
pearing in  this  case,  and  their  application 
to  tho  present  question  consists  chiefly  in 
showing  bow  firmly  this  court  has  ad- 
hered to  the  rule  confining  its  attention  to 
the  record.  We  quote  from  McCann  v. 
Sloan,  26  Md.  8:i:  '*The  fifth  article  of  the 
Code  (section  16)  enacts  that '  in  all  cases 


where  Judgments  shall  be  reversed  or 
affirmed  by  the  court  of  appeals,  and  it 
shall  appear  to  the  court  tha^a  new  trial 
ought  to  be  had,  a  writ  of  procedendo 
shall  issue.'  Jt  is  obvious  from  the  lan- 
guage ot  this  section,  as  well  as  the  fiual 
character  of  decisions  in  this  court,  that 
the  propriety  of  a  new  trial  must  appear 
from  the  record  before  the  court,  at  the 
time  of  the  reversal  or  affirmance  of  the 
case  under  consideration.  Any  other  con- 
struction would  convert  this  court  into 
a  tribunal  of  original,  Instead  of  appellate, 
jurisdiction."  The  refusal  of  the  motion 
for  a  new  trial  after  affirmance  was 
founded  on  this  rule  in  Watchman  v. 
Crook,  5  Gill  &  J.  268;  Kilgour  v.  Miles,  6 
0111  &  J.  274;  and  Lester  v.  Uardesty,  29 
Md.  56.  In  the  case  at  bar  the  declaration 
aptly,  properly,  and  in  due  technical  form 
set  forth  causes  of  action,  and  averred 
that  they  were  recoverable  from  thf  de- 
fendants under  Archer's  first  official  bond. 
The  questions  of  law  and  fact  arising  on 
these  averments  have  been  decided  accord- 
ing to  the  established  course  of  proceed- 
ing, and  judgment  has  been  duly  and  reg- 
ularly rendered.  Nothing  more  can  be 
suggested  which  Is  necessary  to  the  valid- 
ity ot  this  Judgment  as  a  final  settlement 
of  the  questions  in  the  cause.  No  principle 
or  rule  of  practice  will  authorise  another 
trial  of  these  Issues.  If  we  should  decide 
otherwise  we  should  destroy  confidence  in 
the  conclusiveness  ot  judgments,  and 
greatly  multiply  the  evils  of  lltlgatioo.  by 
introducing  into  the  administration  of  Jus- 
tice uncertainties  and  embarrassments 
which  never  listed  before.  We  have 
nothing  to  do  with  the  supposed  hardship 
of  the  case,  but  it  must  be  evident  that 
the  hardship  is  not  entirely  on  one  side. 
When  Archer's  sureties  executed  this  offi- 
cial bond  they  bad  a  most  Just  and  rea- 
sonable expectation  that  their  liability 
would  not  extend  beyond  the  period  of 
two  years,  with  the  addition  of  the  short 
time  allowed  by  law  for  the  quaiiflcation 
of  a  successor.  Circumstances,  which  are 
well  known,  continued  their  liability  for 
two  years  longer,  and  this  occurred  with- 
out any  default  on  their  part.  The  law 
operated  against  them  with  great  sever- 
ity, but  It  was  enforced.  On  the  present 
occasion  it  operates  to  protect  them,  and 
it  will  likewise  be  enforced  now.  Motion 
overruled. 


aM  Pa.  St.  804) 
Appeal  of  Bac. 

{Supreme  Court  of  Penrnful/oanAa.   Oct  S,  1S9I.) 

OUABDIAN  AND  WaRD— ACCOUBTIKQ — ORPHANS' 

CotiBT — ^Liabilities. 

1.  The  orphans'  court  has  eq.uitable  powers 
for  settling  accounts  between  guardian  and  ward; 
and  where  the  settlement  of  such  an  account  is 
pending  in  that  court  the  ward  cannot  maintain 
a  bill  in  equity  In  the  conunon  pleas  court  to 
compel  a  discovery  and  an  acoonnt  by  the  guard- 
ian of  proflte  realized  by  him  from  investments 
of  the  ward's  money,  and  to  enforce  their  pay- 
ment to  the  ward,  since  the  orphans'  court,  which 
has  legally  obtained  jurisdiction  of  the  mutter, 
is  competent  to  grant  the  relief  sought. 

2.  where  the  ward's  money  is  loaned  by  the 
guardian  to  a  firm  of  which  he  is  a  member.  Ma 
copartners  are  not  liable  to  the  ward  for  profits 
realized  from  the  use  of  such  fonds,  though  they 
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bltd  Icnowledge  oif  tlie  chaiaeter  of  tbe  moneys. 
Their  only  liability  Is  the  repayment  of  the  loaot 
with  interest,  to  tbe  ward. 

Appeal  from  court  of  common  plena, 
York  county. 

Bill  in  eqaltj  bj  Philip  J.  Ran,  admlnta- 
trator,  etc.,  of  Cbarlea  H.  Small,  deceaBed, 
against  John  H.  Small,  Mary  F.  Hmall. 
and  Henry  Small,  executors  of  David  E. 
Bmall,  deceased,  George  S.  and  Charles  M. 
Billmyer,  admtnistrators  uf  Charles  Bill- 
myer,  deceased,  and  the  BlUroyer  &- Small 
Company,  a  Pennsylvania  corporation, 
for  an  account.  Defendants  demurred  for 
want  of  Jurisdiction  as  to  John  H.  Small, 
and  for  want  «»f  equity  and  for  multifari- 
ousness as  to  all  the  defendants  The 
court  below  snetained  the  demurrer  for 
want  of  jurisdiction  as  to  John  fi.  Small, 
and  for  want  of  equity  as  to  all  the  defend- 
ants, and  dlemtssed  tbe  bill.  From  this 
decree,  complainant  appealed.    Affirmed. 

Paragraph  19  of  the  bill  is  as  follows: 
"YouroratorsbowB  that  it  hasvery lately 
been  decided  by  the  orphans' court  of  York 
county  that  similar  loans  of  the  moneys 
of  J.  Etter  Small,  brother  of  your  orator's 
Intestate,  made  by  tbe  said  defendant 
John  H.  Small  under  like  circumstances  to 
the  'consolidated  firm,'  and  'the  Blllmyer 
&  Small  Company,'  were  breaches  of  trust 
by  the  said  John  H.  Small  of  his  doty  as 
guardian,  whereby  the  ward,  whose  mon- 
eys were  thus  without  his  knowledge 
loaned,  might,  at  the  ward's  option,  insist 
that  the  said  moneys  so  loaned  should  be 
treated  as  an  tarestment  of  his  (the 
ward's)  moneys  in  the  said  Arm  and  in  the 
said  corporation,  entitling  the  said  ward 
to  a  proportionate  share  of  the  profits  of 
the  said  firm  and  corporation,  as  if  the 
ward  had  been  In  fact  a  partner  Inthesaid 
firm  and  a  stockholder  in  the  corporation. 
And  It  was  further  held  by  tbe  said  court 
that  a  decree  should  be  entered  against 
the  said  John  H.  Small, awarding  the  said 
J.  Etter  Small  his  proportionate  share  in 
the  profits  of  tbe  said  firm  and  in  the  div- 
idends of  the  said  corporation,  as  if  he, 
the  said  J.  Etter  Small,  had  actually  been 
a  partner  in  tbe  firm  and  a  stockholder  In 
the  corporation.  All  of  which  will  more 
fully  appear  by  reference  to  the  record  of 
the  said  proceedings,  being  the  auditing 
of  the  account  of  John  H.  Small,  guardian 
of  J.  Etter  Small,  in  the  orphans'  court  of 
York  county,  which  your  orator  craves 
leave  to  refer  to  as  If  fully  set  forth  as  part 
of  this  bill. " 

Theoplnlon  of  the  court  below  (Bitten- 
OER,  J.)  is  as  follows: 

"The  complainant's  bill  In  this  case 
charges:  That  In  January,  1871,  John  H. 
Small,  one  of  the  above-named  defend  ants, 
then  the  guardian  of  Charles  R.  Small,  re- 
ceived for  his  said  ward  the  sum  of  $24,679.- 
43.  That  soon  after  receiving  the  said 
money  the  said  John  H.  Small  loaned  by 
far  the  greater  part  of  said  moneys  to  the 
'consolidated  firm,'  resulting  from  a 
merging  of  the  firms  of  Henry  Small,  Sons 
&  Co.,  and  the  Blllmyer  ft  Small  Co..  do- 
ing business  in  York  and  Wrightsvllle, 
York  county.  Pa. ;  the  said  John  H.  Small 
being  a  member  of  said  consolidated  firm, 
having  a  third  interest  therein,  and  David 
E.  Bmall  and  Charles  Blllmyer,  botb  since 


deceased,  and  having  respectively  tb« 
legal  representatives  named  as  diefendants 
In  the  bill,  being  the  other  members  of  the 
firm.  That  said  John  H.  Small  has  al- 
ways continned  to  be  an  active  membe^; 
These  loans  were  renewed  from  time  to 
time  bythe  said  John  H.Small  to  the  said 
firm  and  succeeding  corporation,  until  tbe 
money  was  In  1881  repaid  to  the  said 
guardian  by  the  Blllmyer  &  Small  Co. 
That  during  the  whole  period  of  the  con- 
tinuance of  theaforesald  loans  of  the  mon^ 
eys  of  Charles  H.  Small  to  the  firm,  and 
afterwards  to  the  corporation,  all  the  de- 
fendants named  In  the  bill  were  well  aware 
of  all  the  material  facts  constituting  the 
breaches  of  tmst  on  the  part  of  John  H. 
Small,  and  that  all  of  them  acquiesced  In 
the  same,  and  participated  therein,  and 
derived  benefit  and  profit  therefrom,  and 
were  In  all  respects  cognizant  of  the 
breaches  of  trust  and  fraud  upon  said 
Charles  H.  Small,  and  were  co-partlclpa- 
tors  therein.  That  said  John  H.  Small 
filed  bis  account  as  guardian  on  the  12tb 
day  of  November,  1883,  which  account  was 
excepted  to  by  Charles  H.Small,  and  which 
account  has  never  been  finally  settled  and 
adjudicated,  and  all  disputed  matters 
therein  contained  areunconcluded  and  un- 
determined, as  will  more  fiilly  appear  by 
reference  to  the  record  of  the  proceedings 
of  the  orphans'  court  of  York  county, 
which  record  the  complainant  prays  leave 
to  refer  to  as  If  fully  set  forth  as  part  of 
the  bill.  The  complainant  represents  in 
the  twenty-fourth  paragr^iph  of  the  bill 
that  he  cannot  bring  the  said  David  B: 
Small  or  Charles  Blllmyer  before  the  court 
in  the  proceedings  upon  the  auditing  of 
John  H.  Small's  guardian  account  in  tbe 
orphans'  court,  nor  the  Blllmyer  &  Small 
Co.,  nor  any  of  them,  to  ascertain  bow 
much  of  the  profit  of  the  'consolidated 
firm'  and  of  tbe  corporation  he  Is  entitled 
to  as  administrator  of  Charles  H.  Small, 
except  by  a  bill  in  equity,  and  that  be  has 
need  of  tbe  aid  of  the  court  of  equity  for 
the  relief  to  which  he  is  entitled ;  and  be 
prays  that  the  defendant  be  required  to 
answer  his  bill  of  complaint;  to  produce 
books,  papers,  and  documents  pertinent 
to  the  bill  and  the  plaintiff's  relief;  that 
an  examiner  and  master  be  appointed  to 
state  an  account,  showing  the  profits  of 
the  said  firm  and  corporation  during  the 
time  the  plaintiff's*  moneys  were  retained 
and  used  by  them,  and  the  amount  due 
the  complainant  out  of  said  profits,  and 
how  much  from  each,  and  whether  indi- 
vidually or  in  their  representative  capac- 
ity ;  for  an  order  of  payment  to  the  plain- 
tiffs, by  the  persons  found  liable  for  the 
same,  of  such  sums  as  shall  be  found  to 
belong  to  tbe  complainant  out  of  said 
profits:  for  discovery;  and  such  further 
relief  as  the  plain tlR  shall  be.  entitled  to. 
The  defendants  filed  separate  special  de- 
murrers to  the  bill.  Tbe  demurrers  of 
Mary  F.  Small  and  Henry  Small,  execu- 
tors of  David  E.  Small,  deceased,  George 
S.  and  Charles  M.  Blllmyer,  administra- 
tors of  Charles  Blllmyer, deceased,  and  the 
Blllmyer  ft  Small  Co.,  are  alike,  to-wit, 
that  the  bill  shows  that  tbe  plaintiff  is  not 
entitled  to  the  discovery  and  relief  prayed 
tor;  that  It  shows  no  matter  of  equity 
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terest  for  bla  wards'  money ;  and  the  com- 
plaint is  against  them  as  Joint  tort-feas- 
ors. The  Bngllsb  cases  me  lie  adistinetioa 
between  the  use  of  trust  money  by  a  trus- 
tee In  a  firm,  with  aknowledge  of  a  breach 
of  the  trust  by  the  members  of  the  flnu, 
they  sharing  in  the  profits,  and  a  loan  by 
the  guardian  or  trustee  to  the  firm  of  trust 
moneys,  the  other  members  of  the  firm 
having  a  knowledge  of  the  character  of 
the  moneys.  In  the  former  case  the  mem- 
bers of  the  firm,  with  the  trustee,  are  lia- 
ble to  account  for  the  profits.  In  the  lat- 
ter case,— that  of  a  mere  loan  to  the  firm, 
— they  are  not  liable  for  the  profits  made 
on  the  trust  funds.  Fiockton  v.  Banning, 
li.  R.  8  Ch.  App.  323,  note,  cited  by  Lindley 
on  Partnership,  (volume  2,  p.  531,)  is  a 
case  of  the  former  kind,  and  Vyse  v.  Fos- 
ter, L.  B.  8  Ch.  App.  309,  cited  in  the  same 
text-book  on  page  536,  is  the  cose  of  a  loan 
where  the  partnership  paid  interest  annu- 
ally to  all  persons  interested  in  the  estate 
of  a  deceased  partner,  and  all  persons 
beneficially  Interested  in  his  estate,  except 
the  plaintiff  in  the  bill,  acquiesced  in  this 
arrangement.  In  this  latter  case  the  bill 
In  equity  against  the  executors  was  sus- 
tained by  the  court,  but  the  court  of  ap- 
peal reversed  the  decision,  holding  that 
the  plaintiff  was  only  entitled  to  interest 
on  her  share.  '  Persons  who  borrow  trust 
money  from  executors  or  trusteea  are  only 
liable  to  repay  It  with  interest;  and,  al- 
though the  lenders  may  hare  no  authority 
to  lend  the  money,  the  borrowers  are  not 
liable  to  account  for  the  profits  which  they 
may  have  realised  from  its  employment.' 
1  Lindl.  Partn.  p.  162.  No  case  arising  in 
this  state  or  in  the  United  States  has  been 
dted  to  us,  nor  do  we  know  of  any,  m 
which  the  members  of  a  firm,  other  than 
the  trustee,  have  been  held  accountable  for 
profits  on  a  loan  of  trust  fundu  to  a  firm 
or  corporation.  The  case  of  Ouillou  v. 
Peterson,  SB  Pa.  St.  163,  was  the  use  of  an 
estate's  securities,— United  States  treas- 
ury notes;— used  by  the  execu  tor  and  his 
partner  for  the  purpose  of  raising  monay 
tor  the  business,  and  afterwards  their 
conversion  by  said  firm.  It  was  an  ac- 
tion of  assiimpiiit.  Justice  Paxbon  deliv- 
ered the  opinion  of  the  court.  May  7, 1879. 
In  this  opinion  the  distinction  is  made  be- 
tween the  misapplication  of  the  assets  of 
an  estate  and  a  loan.  The  court  on  page 
169  uses  this  language:  'It  was  a  misap- 
plication to  use  the  assets  of  the  estate,  to 
use  the  polite  and  moderate  term  in  gen- 
eral use  to  express  a  breach  of  trust.  In 
the  language  of  the  law,  and  of  common 
honesty,  it  was  embezzlement.  It  was 
not  the  case  of  a  loan  of  unemployed  funds 
by  an  executor  to  his  firm  for  the  purpose 
of  gainingiu terest  forhis cfifftuis  qae  trust- 
ant,  but  the  loan  of  interest-bearing  securi- 
ties to  enable  the  firm  to  carry  on  its  oper- 
ations.' 'That  portion  of  the.  ward's 
profits  received  by  t^ie  other  partners  can- 
not be  followed,  nor  can  the  guardian  be 
madetn  account  for  them.  Beguln's  Ap- 
peal, supra;'  Small's  Estate,  24  Wkly. 
Notes  Cas.  96." 

Ruasell  Duaue,  N,  Dubois  Miller,  Levi 
M&ish,  and  Geo.  W.  Biddle,  for  appellant. 
A.  C.  Fulton,  for  appellee. 


Peb  Curiam.  The  decree  is  Affirmed  and 
the  appeal  dismissed  at  the  costs  of  the 
appellant. 

(Itt  Pa.  St.  381} 

CiTT  oT  Philadelphia  r.  CIonteibutobs 

TO  TRK  Peni^btlvania  HosprrAi,. 

(Supreme  Oourt  of  Pennavlvania.    Oct  6, 1891.) 

CUXBIKO  StHBBTS— LlABIUTT  OF  CHABITi.BLB 
COBFOBi.TION  EZBMPT  FKOU  Ti.XXT10lS. 

An  ordinance  of  the  oityof  Philadelphia  of 
Hay  8,  1855,  passed  In  pursuance  of  Act  Pa.  April 
16,  1838,  and  Act  Feb.  2,  1864,  provides  that  "the 
footways  of  ail  publio  streets  and  highways 
*  *  *  shall  be  graded,  curbed,  and  paved,  and 
kept  in  repair  at  the  expense  of  the  ownors  of 
the  grouna  fronting  thereon. "  Held,  that  a 
cbarftabie  corporation,  exempt  by  law  from  all 
taxation,  is  not  relieved  of  the  duty  to  oomply 
with  this  ordinance,  as  this,  obligation  is  not  im- 
posed by  virtue  of  the  taxing  power,  but  is  in 
the  nature  of  a  police  regulation. 

Appeal  from  court  of  common  pleas, 
Philadelphia  county. 

Action  by  the  city  of  Philadelphia,  to 
the  nse  of  John  M.  Mack,  against  the  Con- 
tributors to  the  Pennsylvania  Hospital. 
The  action  was  a  scire  facias  &ur  munici- 
pal claim  for  curbing  done  in  front  of  de- 
fendant's property  on  the  W'est  side  of 
Forty-Second  street,  between  Havcrford 
road  and  Market  streets,  within  the  city 
limits.  Judgment  for  plaintiff.  Defend- 
ant appeals.    Affirmed: 

Following  is  the  affidavit  of  defuse: 

"Henry  Haines,  being  duly  affirmed  ac- 
cording to  law,  says  that  he  is  the  treas- 
urer of  the  Contributors  to  the  Pennsyl- 
vania Hospital,  the  corporation  defend- 
ant, and  that  said  corporation  has  a  Just 
and  true  defense  to  the  whole  of  the  plain- 
tiff's claim  in  the  above  case,  uf  the  follow- 
ing nature  and  character,  vis. :  (1)  The 
said  claim  is  filed  by  the  plaintiff  to  recov- 
er from  defendant  a  certain  sum  alleged  to 
be  due  for  curbing  of  Forty-Second  street, 
on  the  west  side,  between  Haverford  road 
and  Market  street,  in  front  of  property 
belonging  to  the  corporation  defendant, 
which  is  more  particularly  described  in 
the  said  claim;  and  deponent  is  advised 
by  counsel  and  believes  that  said  claim  for 
curbing  is  a  tax  levied  and  assessed  against 
the  said  corporation.  (2)  That  the  said 
defendant  was  incorporated  by  an  act  uf 
the  general  assembly  of  the  province  of 
Pennsylvania,  passed  May  11, 1751,  entitled 
'  An  act  to  encourage  the  establishing  of 
an  hospital  for  the  relief  of  the  sick  poor  of 
this  province,  and  for  the  reception  of  Id- 
naticks,'  (1  Smith's  Laws,  p.  208,)  to  which 
act  deponent  craves  leave  to  refer  as  if 
fully  set  forth  herein,  and  a  copy  whereof 
is  annexed  hereto  and  made  part .  hereof ; 
and  It  is  one  of  the  provisions  of  the  said 
charter  'that  no  general  meeting  of  the 
said  contributors  nor  any  person  acting 
under  them  shall  employ  any  money  or 
other  estate  expressly  given  or  added  to 
the  capital  stock  of  the  said  hospital  in 
any  other  way  than  by  applying  its  an- 
nual interest  or  rent  towards  the  enter- 
tainment and  care  of  the  sick  and  dis- 
tempered poor  that  shall  be  from  time  to 
time  brought  and  placed  therein  for  thA 
cure  of  their  diseasee  from  any  part  of 
this  pre  ince,  without  partiality  or  pref- 
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erance.'    (S)    That  by  an  act  of  assembly, 
appruTed  19th  March,  1845.  entitled 'Ad 
act  to  «zeiupt  Irotn  taxation  the  estate  of 
the  Pennsylvania  Hospital,' (P.  L.  1845, 
y.  187,)  to  which  actdeponentcraves  leave 
to  refer  as  U  fully  set  forth  herein,  a  copy 
whereof  is  hereunto  annexed,  ano  which  is 
made  part  of  this  affidavit,  it  is  enacted 
that   its  property  and  estate,  real    and 
personal,  should  be  and  remain  free  from 
the  payment  of  taxes  of  any  kind  whatso- 
ever, provided  that  nothing  In  said  act 
should  exempt  from  the  assessnient  and 
payment  of  road  and  poor  taxes  any  part 
of  the  property  of  said  Pennsylvania  Hos- 
pital located  in  Blockley  township.    (4) 
That  by  the  seventh  section  of  the  act  of 
April  18, 1858,  (P.  L.  1854,  p.  834,)  to  which 
art  deponent  craves  leave  to  refer  as  if 
fully  set  forth  herein,  and  a  copy  whereof 
is  hereanto  annexed  and  made  part  here- 
of, it  was  enacted  'that  the  estate  and 
property,  real  and  i>er8onal,  belonidng  to 
theCoDtrlbntors  to  thePenns^  'vanla  Hos- 
pital, Bhali  be  and  remain  free  trom  the 
payment  of  taxes  ol  any  kind  whatsoever 
as  long  as  the  Income  from  said  estates 
and  property  is  nsed  for  the  relief  of  the 
sick  and  insane  poor,  any  law  to  the  con- 
trary notwithstanding.'     (5)    That    the 
real  estate  against  which  said  claim  for 
curbing  or  tax  sned  for  is  levied  and  as- 
sessed is  part  of  certain  real  estate  for- 
merly situated  in  Bluckley  township,  and 
which  was  acquired  by  the  corporation 
defendant  by  deeds  from  varions  persons, 
all  prior  to  Ap-il  18, 1853.    Said  corpora 
tion  defendant  is  therefore,  by  the  express 
twma  of  the  legislation  above  referred  to, 
exempt  from  the  payment  of  all  taxation. 
(6)  Defendant  further  avers  that  the  real 
estate  in  question  forms  part  of  a  large 
tract  of  land,  the  whole  of  which  is  In  act- 
ual continuous  daily  nse  and  occupation 
tor  the  purposes  of  an  insane  asylum  for 
males  and  females,  belonging  to  and  excla- 
aively  managed  by  the  Contributors  to  the 
Pennsylvania    Hospital,  and    upon  this 
tract  are  erected  the  various  bnildlDgs  in 
which  the  said  insane  patients  live.     The 
whole  of  the  remainder  of  this  tract  of 
land    forms     the    grounds    immediately 
around  the  said  hospital  building,  and  the 
entire  tract,   iuclnding   the   whole  piece 
against  which  this  lien  is  Hied,  is  annexed 
to  and  necessary  for  the  occupancy  and 
enjoyment  of  the  same,  and  actually  lies 
within  the  high  walls  which  have  been 
built  to  prevent  the  escape  of  Insane  pa- 
tients, while  affording  tbem  the  amplest 
opportunity  for  recreation  and  exercise. 
This  tract,  as  well  as  all  of  the  rent  and 
profit  producing  property  of  the  defend- 
ant, both  real  and  personal,  has. been  and 
is  appropriated  entirely  and  exclusively 
for  the  purposes  specified  in  its  act  of  Incor- 
poration, namely,  the'  relief  of  the  sick  and 
insane  poor,'  and  neither  the  pi^aident  nor 
any  of  the  directors  of  the  corporation 
Ket  any  salary  or  emolument  nf  any  kind 
for  managing  and  superintending  the  af- 
fairs of  the  Institution,  nor  can  any  profit 
be  derived  from  the  property  of  the  said 
corporation,  directly  or  indirectly,  or  can 
be  obtained  from  any  connection  there- 
with.   (7)  That  the  said  corporation   has 
no  capital  stock,  and  there  is  annually 


more  money  expended  by  the  institution  - 
In  carrying  out  the  purposes  of  its  incor- 
poration than  is  received  from  all  sources 
of  its  income,and  thisdeflcit  ismadoup  by 
annual  contributions  and  donations  made 
to  it  from  time  to  time  by  private  indi- 
vidual donations  and  contributions.    (8) 
That  the  said  corporation  is  maintained  by 
voluntary  contributions  from  its  members 
and  others,  and  from  the  income  derived 
from  the  capital  accumulated  from  tfme  to 
time  by  gifts,  devises,  and  bequests.    (9) 
That  no  distinction  is  made  in  the  reeep- ' 
tion  of  patients  by  the  defendant  on  the 
ground  of  sex  or  color,  and  the  said  cor- 
poration is  a  charitable  trust,  open  to  the 
putHIc  indefinitely,  and  conducted  with- 
out a   view  to  corporate  or    Individual 
profit,  and  Is  an  institution  of  purely  pub- 
lic charity,  and  no  such  profit  arises,  but 
it  Is  founded,  endowed,  and  maintained 
by  public  and  private  charity.    (10)  The 
department  of  this  corporation  known  as 
the 'Hospital  fur  the  Insane,' heretofore 
referred  to  in  paragraph  6,i8Conducted  for 
the  same  charitable  objects  as  tbe  hospital 
for  physical  injuries  and  dlseasp,  between 
Spruce  and  Pine  streets  and  Eighth  and 
Ninth  streets,  in  the  city  of  Philadelphia. 
All  of  the  funds  of  the  institution,  unless 
especially  ear-marked,  may  be  devoted,  atl 
the  discretion  of  the  board  of  managers, 
in  whole  or  In  part,  to  tbe  maintenance  of 
either  or  both  of  these  instituttons,  there 
being  no  dlUurence  In   the  method  of  man- 
ngement  between  the    two   institutions. 
Separate  books  are  kept,  solely  for  the- 
purposes  of  convenlonce,  and  to  ascertain 
thecost  of  carrying  on  the  various  branches 
of  each  department,  for  tbe  department  In 
West  Philadelphia  and  in  the  city  proper; 
but  the  use  of  the  funds  of  the  institution 
for  the  support  and  maintenance  of  either 
or  both  of  these  Institutions,  as  well  as 
the  amount  to  be  devoted  to  each,  lies  sole- 
ly within  tbe  disevetion  of  the  board  of 
managers.    The  whole  institution,  inolad-' 
Ing  the  Iniiane  department  In  West  Phila- 
delphia and  the  hospital  in  the  city,  is 
purely  and  exclusively  charitable,  and  no 
profit  of  any  kind  Is  derived  in  any  way, 
directly  or  Indirectly,  from  either  of  these 
departments.    (11)  In  order  to  extend  as 
widely  as  possible  the  benefits  of  tbe  char- 
ity, those  applicants  for  admission,  both 
to    the  hospital  at    Eighth  and  Spruce 
streets  and  to  the  insane  department  in 
West  Philadelphia,  who  can  afford  to  do 
so,  are  required  to  pay  a  fee,  which  shall, 
as  nearly  as  possible,  represent  the  actual 
cost  to  the  institution  of  the  board  of 
such  patient,  together  with  a  reasonable 
charge  for  the  lodging  of  such  patient,  axt6 
for  the  use,  by  such  patient,  of  the  plant 
of  the  defendant;  but  the  total  charged  to 
any  patient  in  no  case  exceeds  the  actual 
cost  to  tbe  hospital  of  such  patient's  main- 
tenance, including  such  charge  for  lodging. 
(12)  Many  patients  are  admitted  absolute- 
ly free,  both  in  tbe  male  and  in  the  female 
department,  and  both  in  the  hospital  and 
insane   department.      If   the    institution 
were  a  private  corporation,  carried  on  for 
the  purpose  of  profit,  and  if  all  persons  ad- 
mitted to  It  paid  an  amount  equal  to  the- 
average  amount  paid  by  all  the  pay  pa^ 
tients,  tbe  lustitutton  as  a  whole  would  - 
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be  operated  at  a  very  heavy  loss,  tbe  ex- 
cess ot  expense  over  average  amoant  paid 
being  nearly  double.  (13)  Tbe  following 
table  is  an  accurate  statement  ot  the  value 
of  the  land  owned  by  the  Contributors  to 
the  Pennsylvania  Hospital,  and  of  the 
cost  ot  maintenance,  etc.,  tor  the  years 
1884  to  1888,  Inclnsive.  (14)  The  total  re- 
ceipts from  all  pay  patients,  both  male  and 
female,  for  the  department  of  tbe  Insane 
in  West  Philadelphia,  have  never  been 
BulBcient  to  paj'  the  actual  cost  of  main- 
tenance, excluding  any  estimate  tor  rent 
or  proUt  on  the  real  estate.  Thus  the 
deficit  in  the  department  of  the  insane  in 
1888  was  over  f 30,000;  in  1887  the  deficit 
was  over  $8,000 ;  in  1880  the  deficit  was 
over  f  11,000;  In  1885  the  deficit  was  over 
$24,000;  and  in  1884  the  deficit  was  over 
$23,000.  In  each  of  these  years  this  deficit 
was  made  up  by  private  individual  con- 
tributions, either  from  the  general  funds 
of  the  instltntion  or  from  funds  especially 
contributed  for  these  purposes.  All  of 
which  deponent  believes  and  expects  to  be 
able  to  prove  on  thetrial.  Henry  Hainks. 
Affirmed  and  subscribed  before  me,  this 
twenty-second  day  of  May,  1890.  [Seal.] 
Jno.  J.  Wilkinson,  Notary  Public." 

BIddle  &  IVartf,  tor  appellant,  cited,  in 
support  of  the  proposition  that  an  as- 
sessment for  curbing  a  toot-way  is  a  tax. 
Case  ot  Washington  Avenue,  69  Pa.  St. 
362,  ."iSS,  361 ;  Pray  v.  Northern  Liberties, 
31  Pa.  8t.  69;  Hammett  v.  P^iiladelphia, 
65  Pa.  St.  151 ;  Olive  Cemetery  Co.  v.  City 
ot  Philadelphia,  93  Pa.  St.  181:  Wistarv. 
City  of  Philadelphia,  80  Pa.  St.  505;  and 
Caty  of  Philadelphia  v.  Tryon,  36  Pa.  St. 
402. 

Edwin  O.  Mtchener,  for  appellee. 

Sterkbtt,  J.  In  this  action  ot  sctre  fa- 
cIhs  aur  municipal  claim  tor  curbing,  etc., 
tbe  defendant's  affidavit  ot  defense  was 
adjudged  insufficient,  and  judgment  was 
accordingly  entered  in  favor  of  plaintiff 
for  the  amount  of  its  claim.  From  that 
Judgment  this  appeal  was  taken  by  defend- 
ant. The  facts  are  fully  presented  in  tbe 
statement  ol  claim  and  affldavitof  defense. 
There  is  no  question  as  to  tbe  curbing 
having  been  properly  done,  nor  as  to  the 
cost  thereof.  The  Sole  question  is  wheth- 
er, upon  any  legal  ground,  either  as  a  tax 
or  under  the  police  power  of  tbe  city,  the 
assessment  in  question  can  be  sustained. 
It  is  contended  by  defendant  that  an  aa- 
sessmcLt  for  curbing  is  a  tax,  and,  inas- 
much as  its  "estate  and  property,  both 
real  and  personal,  are  by  lawexemptfrom 
the  payment  ot  tax  ot  any  Iciud  whatso- 
ever," the  plaintiff's  claim  cannot  be  en- 
forced ;  ajid  In  support  of  the  position,  Olive 
Cemetery  Co.  v.  aty  of  Philadelphia ,  93  Pa. 
St.  129,  and  other  cases,  recognishig  the 
right  ot  local  taxation  for  certain  local 
purposes,  are  cited.  But  it  is  a  mistalte 
to  asBuuie  that  tbe  authority  vested  in 
municipal  corporations  to  require  proper- 
ty owners  to  cnrb,  pave,  and  keep  in  re- 
pair the  sidewalks  in  front  of  their  re- 
spective properties  rests  upon  the  same 
basis  as  the  right  of  local  taxation  recog- 
nized in  the  cases  referred  to.  There  is  a 
marked  distinction  between  them.  In  tbe 
former  a  duty  Is  Imposed  on  the  property 


owner  In  the  nature  ot  a  police  regula- 
tion. In  the  latter  no  such  duty  is  cast 
upon  him.  This  distinction  was  clearly 
pointed  out  by  the  present  chief  justice  in 
Wilkinsburg  Borough  v.  Home  for  Aged 
Women,  131  Pa.  St.  117,18  Atl.  Bep.  937, 
which,  in  principle,  is  identical  wltb  this. 
In  Cooley  on  Taxation,  398,  tbe  learned 
author  says :  "  The  cases  of  assessments 
for  the  construction  of  walks  by  the  sides 
ot  the  streets  in  cities  and  other  popnlons 
places  are  more  distinctly  referable  to  the 
power  of  police.  These  foot  walks  are  not 
only  required,  as  a  rule,  tol>e  putandkept 
in  proper  condition  for  the  use  of  the  ad- 
jacent proprietors,  but  it  is  quite  costom- 
ary  to  confer  by  municipal  charten  tull 
authority  upon  municipalities  to  order 
the  walks  of  a  kind  and  quality,  by  them 
prescribed,  to  be  constructed  by  tbe  own- 
ers of  adjacent  lots  at  their  own  expense, 
within  a  time  limited  by  the  order  tor  the 
purpose;  and  that,  in  case  of  their  failure 
so  to  construct  them,  it  shall  be  done  by 
the  public  authorities,  and  the  cost  col- 
lected from  such  owners,  or  made  a  lien 
upon  their  properties.  When  this  Is  done, 
tbe  duty  must  be  looked  upon  as  being 
enjoined  as  a  regulation  ot  police,  made 
because  of  the  peculiar  interest  such  own- 
ers have  in  their  walks,  and  because  their 
situation  gives  them  peculiar  fitness  and 
ability  for  periorming,  with  -promptness 
and  convenience,  the  duty  ot  putting  them 
in  proper  state,  and  of  afterwards  keepinflr 
them  inaconditionsuitabletorase.  •  •  • 
The  courts  distingulBlied  this  from  taxa- 
tion on  the  ground  ot  the  peculiar  interest 
which  those  npon  whom  the  duty  is  im- 
posed have  In  its  performance, "  etc. 
Again,  on  page  688,  he  says:  "The  dis- 
tinction t>etween  a  demand  for  money  un- 
der the  police  power  and  one  under  the 
power  to  tax  is  not  so  much  one  ot  form 
as  of  substance.  The  proceedings  may  be 
the  same  in  tbe  two  cases,  though  the  pur- 
pose is  essentially  different.  The  one  is 
made  for  regulation,  the  othertor revenue. 
If,  therefore,  the  purpose  is  evident,  there 
can  be  no  difficulty  In  classifying  tbe  case, 
and  referring  it  to  its  proper  power.* 
The  same  distinction  was  recognised  in 
Re  Goddard,  16  Pick.  604,  509.  The  ordi- 
nance of  May  8, 1856,  passed  in  pnrsnance 
ot  the  authority  vested  in  councils  by  the 
acts  of  April  16, 1838.  and  February  2,1854, 
provides  that  "the  footways  ot  all  public 
streets  and  highways  •  •  >  shall  lie 
graded,  curbed,  and  paved,  and  kept  in 
repair,  at  the  expense  of  the  owners  of  the 
ground  fronting  thereon. "  The  third  sec- 
tion ot  same  ordinance  provides  that  the 
owner  shall  have  tbe  right  to  do  theworlc 
of  paving  and  curbing  and  keeping  in  re- 
pair said  footways,  and,  on  bis  failure  to 
do  so,  the  city  shall  do  it  at  his  expense, 
and  may  file  a  lieu  for  the  amount.  This 
requirement  Is  clearly  not  for  the  purpose 
ot  revenue.  It  Is  simply  a  regulation  un- 
der the  police  power  of  tbe  municipality. 
On  principle,  as  well  as  on  tbe  authority 
of  our  own  and  other  cases,  the  amount 
expended  by  the  city  in  enforcing  the  reg- 
ulation Is  not  In  any  proper  sense  ot  the 
word  a  tax.  It  Is  a  liability  incurred  for 
neglect  to  perform  a  duty  imposed  by  the 
police  power  of  the  city.    In  so  holding 


Digitized  by 


Google 


Pa. )     MIDDLETO WN  PUBNITUBE  MPG.  CO.  t.  PHILADELPHIA  &  B.  B.  C50.       747 


we  adhere  to  tbe  prlnciplemledln  Wllklns- 
biirg  BorouKh  v.  Home  for  Aged  Womeu, 
supra.    Judgment  aiSrined. 
(146  P«.  8t  187)         ~- 

MIDDI.KTOWN  FCRNITURB    MANUP'e   CO.  V. 
PHIL.ADELPBIA  ft  R.  R.  CO. 

(Supreme  Cov/rt  <^  Pernisylvcmia.  Oct.  8, 1891.) 
PLSij>iKa— Stbikino  Out  Pabt  o»  Complaist. 

A  manofacturiog  company  sued  inossump- 
»tt  tinder  a  written  agreement  showing  that  it 
Ikad  leased  to  the  defendant  railroad  a  right  of 
way  for  the  construction  of  a  aiding.  The  dam- 
ages claimed  were  for  the  unpaid  oash  consid- 
eration of  the  lease,  and  for  land  appropriated 
outside  the  right  of  way.  There  waa  also  an 
amendment  at  the  trial  claiming  tor  failure  to 
construct  the  siding  as  agreed.  Evidence  was  in- 
troduced to  sustain  the  claim  of  the  amendment, 
but,  the  court  being  of  opinion  that  it  was  in 
sofflcient  for  a  finding,  withdrew  the  said  claim 
from  the  Jury,  and  afterwards  struck  the  amend- 
ment from  the  record.  Plaintiff  had  already  in- 
stituted a  suit  for  trespass.  Beld,  that  defend- 
ant could  not  complain  of  the  said  rulings,  even 
though  the  issue,  had  it  remained,  might  have 
been  urged  as  a  technical  objection  to  recovery 
in  the  other  suit. 

Appeal  from  court  ol  common  pleas, 
Daupbin  county. 

This  is  an  action  of  aaaumpsit  brought 
by  tbe  Middletown  Furniture  Manufact- 
uring Company  against  the  Philadelphia 
&  Reading  Railroad  Company.  Plaintiff 
also  brought  trespass  agalust  tbe  same 
defendant.  The  trial  of  the  latter  case 
was  taken  up  at  the  conclusion  of  the  trial 
of  this.  There  was  Judgment  In  the  pres- 
ent action  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

Wm.  B.  LambertoB,  for  appellant.  H. 
M.  Graydon,  for  appellee. 

Stebrett,  J.  We  have  not  been  fur- 
nished with  a  copy  of  plaintiff's  statement, 
but,  from  appellant's  history  of  the  case 
and  charge  of  tbe  court,  we  understand 
that  this  action  of  assumpsit  Is  baaed  on 
the  written  agrpoment  of  August  30, 1890, 
wherein  plaintiff  leased  to  defendant,  for 
87  years,  a  strip  of  land  16  feet  by  300  feet, 
for  tbe  purpose  of  constructing  and  main- 
taining thereon  a  railroad  track  or  siding, 
etc.  In  consideration  of  said  lease,  defend- 
ant agreed  to  pay  f  1,000,  and  also  to  fur- 
nish plaintiff,  In  the  language  of  tbe  con- 
tract, "with  sufficient  space  under  the 
track  of  said  party  of  the  second  part  to 
accommodate  tbe  contents  of  four  coal- 
cars,  and  also  to  put  In  at  its  own  cost  a 
spur  track  for  the  use  of  tbe  party  of  the 
first  part,  and  also  keep  the  well  open. " 
Tbe  damages  claimed  were:  (1)  $1,000 
and  interest  for  tbe  unpaid  cash  consid- 
eration; (2)  for  additional  land  taken 
outside  tbe  16  feet  wide  right  of  way ;  (3) 
for  failure  to  provide  tbe  coal  spaces  un- 
der tbe  track, as  required  by  the  contract; 
and,  (4)  under  amendment  made  during 
trial,  damages  for  failure  to  construct  tbe 
spur  track  as  agreed  upon. 

As  to  tbe  first  item  of  claim,  there  was 
no  controversy.  It  was  not  pretended 
that  tbe  $1,000  cash  consideration  for  the 
lease  was  ever  paid,  and  the  only  ques- 
tion waa,  from  what  time  should  interest 


be  computed?  That  was  a  question  of 
fact,  properly  left  to  tbe  Jury. 

The  testimony  offered  In  support  of  the 
second  item  was  excluded  as  incompetent 
and  irrelevant.  Some  evidence  was  intro- 
duced, under  tbe  amendment,  for  the  pur- 
pose of  sustaining  tbe  fourtb  item  ot 
claim;  but  the  court,  being  of  opiuion 
that  It  was  insufficient  to  Justify  tbe  Jury 
in  finding  damages  for  alleged  breach  of 
defendant's  agreement  to  put  in  tbe  spur 
track,  withdrew  that  subject  from  tbe 
consideration  of  the  jury,  and  afterwards 
struck  from  tbe  record  the  amendment  un- 
der which  the  testimony  relating  to  that 
subject  was  Introduced.  That  order  is  as 
follows:  "The  subject-matter  of  the 
ameudment  to  the  declaration  allowed  at 
the  trial  having  been  withdrawn  from  the 
Jury  by  tbe  court,  and  the  issues  involved 
therein  not  having  been  passed  upon  or 
considered  by  the  Jury,  now.  therefore,  (In 
order  that  tbe  record  may  truly  state  tbe 
questions  raised  and  determined  by  tbe 
verdict,)  it  is  ordered  that  the  allowance 
of  the  amendment  be  revoked,  and  the 
amendment  itself  be  stricken  from  tbe 
record."  This  left  nothing  for  the  consid- 
eration of  the  Jury,  except  tbe  question  of 
interest  on  the  $1,000,  and  damages  for  al- 
leged breach  of  agreement  to  provide  tbe 
coal  spaces  under  the  track.  It  was,  of 
course,  the  province  of  the  court  to  con- 
strue the  written  contract.  That  was  corr 
rectly  done,  and  in  connection  there.witb 
the  two  questions  above  stated  were  fair- 
ly submitted  to  tbe  Jury.  Their  verdict 
in  favor  of  plaintiff  shows  that  they  found 
in  his  favor  on  both  questions,  and  Judg- 
ment was  entered  on  the  verdicti 

The  only  specifications  of  error  are  (1) 
to  that  part  of  the  charge  wherein  the 
learned  Judge  withdrew  from  the  Jury  tbe 
fourth  Item  of  plaintiff's  claim,  viz.,  dam- 
ages for  non-compliance  with  the  con- 
tract to  construct  the  spur  track;  and  (2) 
tbe  subsequent  order  revoking  amend- 
ment and  striking  same  from  record.  In 
neither  of  these  rulings  have  we  been  able 
to  discover  any  error  of  which  tbe  defend- 
ant has  any  Just  reason  tocomplain.  The 
insufficiency  of  plalutlff's  evidence  certain- 
ly warranted  the  court  In  withdrawing 
the  fourth  item  of  its  claim  from  tbe  con- 
sideration of  the  Jury.  If  either  party  was 
prejudiced  by  the  action  of  the  court  in 
that  regard.  It  was  the  plaintiff,  and  not 
the  defendant.  For  same  reason  defend- 
ant ban  no  standing  to  complain  of  tbe 
subsequent  order  striking  off  plaintiff's 
amendment,  which  had  become  useless,  be- 
cause the  testimony  it  introduced  for  tbe 
purpose  of  sustaining  tbe  item  of  claim 
based  thereon  proved  to  be  insufficient  to 
justify  Its  submission  to  the  Jury.  If  the 
ameudment  bad  been  permitted  to  remain 
on  the  record,  It  might  have  been  invoked 
by  defendant  as  a  lecbuical  objection  to 
plaintiff's  recovery  in  tbe  subsequent  ac- 
tion of  trespass;  but  there  is  no  merit  in 
any  sucli  consideration  as  that,  as  a 
ground  of  reversal  in  this  case.  The  as- 
signments of  error  are  not  sustained. 

Judgment  affirmed. 
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Philadelphia  ft  B.  B.  Co. 
(Supreme  Coitrt  of  Penntyioania.    Oct.  5, 1801.) 

JuoomNT— Ri8  ADjrDioi.TA — ^Idbrtitt  or  PoniT 
1.T  luns. 
Plaintiff,  a  manufaetoring  company, 
brought  two  suits  against  a  railroad  copipany, — 
one  In  assumpsit,  and  the  other  for  trespus. 
Both  were  based  upon  a  written  agreement  show- 
ing that  plaintiff  had  leased  a  right  of  wa^  to  the 
defendant  for  the  construction  of  a  siding  for 
plaintiff's  use.  The  damages  claimed  in  a«»umz>- 
•it  were  for  the  unpaid  cash  consideration  of  the 
lease,  and  for  land  appropriated  outside  tihe 
right  of  way.  The  action  of  trespass  was  called 
for  trial  immediately  after  the  trial  of  the  other, 
and  before  the  entry  of  judgment.  The  only 
question  IsvoWed  was  whether  defendant  had 
located  the  siding  upon  land  other  than  that  stip- 
ulated in  the  agreement.  This  had  not  been  de- 
cided in  the  action  in  asntmpsit,  but,  on  the  con- 
trary, the  testimony  relating  thereto  had  been 
distinctly  withdrawn,  and  the  amendment  under 
which  it  was  introduced  stricken  firom  ttau  rec- 
ord. Beld,  that  such  a  judgment  was  not  a  bar 
to  the  action  of  trespass. 

Appeal  from  court  of  com  mon  pleaa,  Dau- 
phin county. 

TblB  waa  an  action  of  treRpass  by  ttie 
MlddletowQ  Fumitnre  Mannfaetaiing; 
Company  aKainet  the  Philadelphia  ft  Kead- 
Inar  Kallrond  Company,  based  upon  a  writ- 
ten agreement  wherein  plaintiff  leased  tu 
defendant  a  right  ol  way  for  the  construc- 
tion of  a  spur  track  or  siding.  In  consid- 
eration of  the  lease,  defendant  agreed  to 
pay  f  1,000,  and  also  to  famish  plaintiff 
"with  BufScieut  space  ander  the  track  of 
said  party  of  the  second  part  tu  accom- 
inodate  the  contents  of  fourcoal-cai-s,  and 
to  pat  in  at  its  own  cost  a  spur  track  for 
the  use  Of  the  party  of  the  first  part." 
Plaintiff  also  brought  assumpsit  against 
the  same  defendant.  The  present  action 
was  called  tor  trial  immediately  after  the 
trial  of  the  other.  There  was  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

Wm.  B.  Lamberton,  for  appellant.  B. 
M.  Grnydon,  for  appellee. 

Sterrett,  J.  The  facts  necessary  to  a 
proper  understanding  of  this  contention 
are  sufficiently  stated  In  the  charge  of  the 
court.  It  is  conceded  that  the  land  on 
which  the  spur  track  was  constructed  by 
the  company  defendant  belongs  to  the 
plaintiff.  It  is  not  claimed  by  the  compa- 
ny that  it  had  any  right  to  enter  thereon, 
exceptsucb  as  it  may  have  acquired  under 
the  clause  contained  in  the  contract  of 
August  30, 1890,  wherein  it  agreed  [a»  part 
consideration  for  plalntlS's Tease]  "to  put 
in,  at  its  own  cost,  a  spur  track  for  the 
use  of  the  party  of  the  first  part. "  After 
referring  to  the  agreement,  and  reciting 
the  clause  above  quoted,  theleamedjudge. 
In  charging  the  jury,  said  :  "That  is  the 
clanse  under  which  the  company  defends. 
That  clause.  It  says,  justlfles  it  in  being 
■where  it  Is.  But  you  will  observe  that 
there  is  no  provision  In  this  agreement 
at  all  determining  where  this  spur  track 
Is  to  go.  The  location  was  evidently  left 
by  the  parties  to  be  fixed  by  future  ad- 
justment. The  agreement,  I  repeat.  Is 
entirely  silent  upon  that  subject.  It  sim- 
ply provides  that  the  railroad  company 


was  to  put  In  a  spur  track.  Of  coarse, 
if  the  parties  actually  agreed  as  to  where 
the  spur  track  was  to  go,  and  it  was 
then  put  down  in  accordance  with  that 
agreement,  then  the  agreement,  and  the 
subsequent  arrangement  Of  the  parties 
fixing  its  location,  woold  be  a  complete 
defense  for  the  railroad  company  to  this 
actioh.  They  could  say,  then,  'We  are  not 
trespassers,  because  we  agreed  to  put  in 
a  spur  track  for  you  upon  your  own 
ground,  and  you  told  us  where  to  go,  and 
we  put  It  in  that  place.'  That,  then.  Is  the 
real  question  at  Issue  in  this  case  for  you 
to  decide.  The  question  of  fact,  and,  if  I 
understand  It,  the  only  question  otfact,fai 
this  case.  Is  whether  there  was  sach  an 
agreement  between  the  plaintiff's  officers 
and  the  defendant's  officers  determining 
where  this  spur  track  was  to  be;  in  other 
words,  determining  that  It  was  to  be 
where  It  is  now.  •  •  »  The  plalntlll's 
witnesses  testify  that  no  sucb  agreement 
was  made;  that  the  matter  was  left  open 
for  future  arrangement;  that  they  were 
never  consulted  before  the  work  was  be- 
gun," etc.  "Tf  that  Is  the  case,  and  the 
railroad  company  entered  upon  the  ground 
covered  by  the  spur,  put  up  the  stmcture 
without  making  the  agreement,  then  they 
are  there  without  authority,  and  are  tech- 
nically trespassers,  and  liable  for  whatev- 
er damages  they  have  actually  done. "  It 
was  undoubtedly  the  province  of  the  court 
to  construe  the  agreement  on  which.  In 
connection  with  other  evidence,  the  rail- 
road cumpany  based  its  defense.  Neither 
the  right  of  the  court  to  do  so,  nor  the 
correctness  of  its  construction,  has  been 
qnestionm)  by  either  party.  The  control- 
ling question  of  fact,  thus  submitted  to  the 
Jury,  was  found  in  favor  tif  the  plaintiff, 
and  damages  were  accordingly  assessed. 
The  only  errors  assigned  are  the  learned 
Judge's  answers  to  defendant's  first  and 
second  points  for  charge,  and  the  entry  of 
Judgment  on  the  verdict.  In  the  flt«t 
point  the  court  was  requested  to  charge 
that  "  the  Judgment  recovered  by  the  plain- 
tiff against  the  defendant  In  No.  8K4,  Jan- 
uary term,  1891,  is  a  bar  to  the  recovery 
of  any  damages  In  this  action,  and  the  ver- 
dict must  be  for  the  defendant. "  Either 
of  the  reasons  given  for  refusing  this  point 
is  a  sufficient  answer  to  the  first  speci- 
fication of  error.  In  the  first  place,  no 
Judgment  had  then  been  entered  on  the 
verdict  In  No.  384,  January  term,  1891. 
The  trial  of  that  case  had  Just  been  con- 
cluded when  the  present  case  was  taken 
up.  But,  as  the  learned  Judge  said,  treat- 
ing the  verdict  as  equivalent  to  a  Judg- 
ment, the  question  involved  in  this  case 
was  not,  and  could  not  have  been,  decid- 
ed in  that  case.  It  was  an  action  of  aa- 
sumpait  between  the  same  parties,  and 
was  brought  in  this  court  on  appeal.  In 
an  opinion  Just  filed  at  No.  42,  May  term, 
1891.  (22  Atl.  Bep.  747,)  the  Judgment  has 
been  affirmed.  By  referring  to  the  opinion, 
it  will  appear  that  the  only  question  in- 
volved in  this  action  of  trespass  was  not 
passed  upon  in  that  case.  The  testimony 
relating  to  the  failure  of  defendant  to  put 
in  a'  spur  track  for  use  of  the  plaintiff,  ac- 
cording to  contract,  was  distinctly  with- 
drawn from  the  Jury,  and  the  amendment 
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onder  wbich  Hie  testimony  on  tbataabject 
was  introduced  was  stricken  from  tbe  rec- 
ord. For  obvloas  roasoos  tbero  was  no 
error  in  tbe  qnalifled  refusai  of  defeodant'e 
second  point,  nor  in  enterinc  Judgment 
on  the  verdict.  Under  the  agreement  of 
August  30, 1890,  as  properly  construed  by 
tbe  court,  it  was  necessary  that  the  loca-. 
tion  of  the  spur  tracit  should  be  fixed  by 
tbe  parties.  Whether  it  was  so  fixed  or 
not  was  the  question  of  tact  submitted  to. 
the  jury.  That  controlling  question  was. 
passed  upon. by  tbe  jury,  and  tonnd  in  fa- 
▼or  of  plaintiff.  There  appears  to  be  no 
error  in  .either  of .  the  three  rulings  com- 
plained of.    Judgment  affirmed. 


(1«  Pa.  St.  8S)         ~^- 

Appeal  of  WooMBB  et  al. 
(Supreme  Court  of  PennsyVvcmia.  Oct  6, 1891.) 

Odabdiax  ajjd  WwiD— Accounting — Liabiutt 
or  Sbrett. 
1.  On  a  foal  a<ocounting  by  a  guardian  who 
was  deprived  of  all  compensation  for  the  care 
dI  the  wards'  money,  the  wards  have  no  reason 
to  complain  of  an  allowance  of  (276.83  to  the 
guardian  for  liis  personal  semces  In  carlngr  tot 
them  during  »  period  of  almost  30  years,  wbwe, 
by  reason  of  the  mental  derangement  of  tbe 
fvards'  mother,  they  required  more  than  ordinary 
care  and  attention,  from  the  guardian. 

3.  A  guardian  who  endeavors  to  invest  his 
ward's  money  without  success  during  the  first 
year  that  it  is  in  his  custody,  and  thereafter  uses 
It  In  his  own  business,  is  nut  chargeable  with 
interest  for  the  firu  year. 

8.  Where  a  surety  on  a  guardian's  bond  be- 
came  such  after ,  both  the  guardian  and  his  orig- 
inal surety  had  become  Insolvent,  with  the  dis- 
tinct understanding,  entered  info  In  open  court 
and  consented  to  by  the  representatives  of  the 
wards,  that  he  should  not  be  held  responsible 
in  an  amount  ereater  than  that  shown  to  be  due 
from  tbe  guataian  by  his  aooount  then  on  file  in 
the  court,  the  waras  cannot  repudiate  the  un- 
derstanding, anid  hold  the  surety  for  a  larger 
sum,  on  the  ground  that  they  were  minors  when 
tbe  bond  was  given,  since  they  can  claim  against 
the  surety  only  on  tbe  contract  as  he  made  it  or 
not  at  six. 

4.  A  surety  on  a  guardian's  bond,  who  has 
become  such  with  the  distinct  understanding  that 
bis  liability  shall  not  exceed  the  snm  shown  to 
be  due  the  wards  by  the  gtiardiaa's  account  then 
on  file  in  the  court,  is  entitled  to  intervene  for 
his  own  protection  in  proceedings  instituted  by 
the  wards  against  the  guardian  to  finally  settle 
his  accounts. 

Appeal  from  orphans'  court,  Nortbum- 
berland  county;  J.  C.  ButssK,  Judge. 

Final  aceonn  ting  by  J.  W.  Fry  ling,  guard- 
Ian  of  Christiana  Woomer,  ji^Spath,  and 
Catharine  Miller,  B<ie  Spatb.  Christiana 
Woouier  and  Catharine  Miller  appeal  from 
tbe  deflnltlru  decree  of  the  orphans'  court 
confirming  that  part  of  tbe  report  of  tbe 
auditor  wbich  allows  the  guardian  com- 
missions to  the  amount  of  $276.87,  and  re- 
fusing to  affirm  the  opinion  of  the  auditor 
with  reference  to  tJie  liability  of  A.  N. 
Brlce,  one  of  the  sureties  of  tbe  said  J.  W. 
Fryliug,  guardian,  on  his  bond.  Correct- 
ed and  affirmed. 

The  auditor  to  whom  the  guardian's 
account  was  referred  found  as  a  fact  that 
**  tbe  guardian  rendered  sucbpersonalserv- 
lce»iu  looking  after  the  personal  comfort, 
mBtntenance,  etc.,  of  hiti  said  wards,  dur- 
ins  the  time  of  his  guardianship,  as  a 
irlthfal  guardian,  would  be  obliged  to  reun 


der;  and  that  at  times  be  was  obliged  to 
exercise  more  than  ordinary  care  over 
tbem.since  tbe  mother,  with  whom  he  had 
made  arrangements  for  their  maintenance, 
and  who  kept  them,  was  frequently  with 
fits  of  mental  derangement;  audin  his 
second  conclusion  of  law  found  "  that  tbe 
guardian  wasentitled  to  a  just  compensa- 
tion for  bis  personal  services  to  bis  wards, 
unless  it  is  shown  that  lie  is  guilty  of  mal- 
feasance, supine  negligence,  or  gross  delijti- 
queacy."  Tbe  auditor  also  found  as  a 
fact  that  the  guardian  for  one  year  tried 
to  put  tbe  money  out  at  interest,  but  his 
efforts  proved  unsuccessful,  and  in  bis 
first  conclusion  of  law  fouud  that  tbe 
guardian  should  not  be  charged  with  in- 
terest for  that  year,  since  it  was  shown- 
that  he  had  not  neglected  his  duty  in  en- 
deavoring to  invest  tbesame.  The  auditor 
further  found  that  there  was  due  the  two 
wards  f  1,478.47,  and  that  both  the  guard- 
ian and  bis  surety  were  liable  to  this 
amount.  On  exception  to  the  auditor's 
report,  tlie  court  confirmed  it  as  to 
amount  due.  from  the  guardian,  $1,478.47, 
but  it  decreed  that  the  surety  was  liable 
for  only  $886.68.  From  this  decree  tbe 
wards  appeal,  assigning  tbq  following  er- 
rors: "First  error  assigned:  Tbe  court 
erred  In  sustaining  the  auditor  by  allowing 
J.  W.  Fryling,  guardian,  the. sum  of  $276.- 
82,  as  '  commissions-  and  compensation, 
charged  in  his  several  accounts  aud  al- 
lowed by  tiM  auditor.  Second  error  as- 
signed :  Tbe  court  erred  in  sustaining  tbe 
auditor  by  refusing  tocbarge  theguardian 
with  Interest  on  the  funds  in  his  bauds  for 
over  one  year  after  the  samecame  into  his- 
bands,  he  having  used  the  money  in  his 
business.  Third  error  assigned:  The 
court  erred  in  deciding,  and  determining  In 
thesA  proceedings,  on  the  exceptions  to  tbe 
guardian's  accounts-,  to  what  extent  or 
for  what  amount  of  said  balance  found  in 
the  hands  of  the  accountant,  A.  N.  Brice,, 
one  of  the -sureties  for  the  said  guardian, 
is  liable  on  bis  bond,  and  in  not  affirming, 
tbe  opinion  and  conclusions  of  the  auditor 
as  expressed  on  this  point  in  bis  report. 
Fourth  error  assigned :  The  court  erred 
in  finding  and  determining  that  A.N.  Brice. 
made  himself  liable,  by  going  on  t\M  bpnd 
of  J.  W.  Fryling,  guardian,  as  .surely,  to 
the  extent  and  for  the  amount  only  of  $!,-' 
161.83,  tbe  balance  that  appeared  to  be  in 
tbe  bands  of  theguardian  when  bebecam^ 
such  surety,  as  shown  by  bis  accounts  filed 
March  16, 1878,  and  in  not  affirming  tbe 
opinion  aud  conclusions  of  tbe  auditor  as 
expressed  on  this  point  In  his  report. 
Filth  error  assigned :  Tbe  court  erred  in 
allowing  the  credits  of  $9»0.27  and  $151.32 
In  ascertaining  the  amount  for  whicb  tbe 
said  A.  N.  Brice  was  liable  on  the  l&th  day 
of  November,  1890,  on  the  basis  of  liability 
on  bis  bond  as  decided  by  the  court,  and 
in  not  confirming  the  statements  of  cred- 
its prepared  and  submitted  by  tbe  au- 
ditor." 

Af.  L,  Sayder,  for  appellants.  S.  P.  Wol- 
verton,  Geo,  B.  Reimenaayder,  and  C.  M. 
CJeineat,  for  appellee. 

Green,  J.  First  assignment  of  error: 
The  auditor  distinctly  allowed  tbe  Item  of 
$276.82,  not  as.  eommissions  or  compenaa< 
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tlon  tor  the  care  of  the  money  of  the  wardB, 
but  for  the  personal  services  of  the  guard- 
lao  in  caring  for  the  wards  during  the 
whole  period  of  the  trust.  As  this  extend- 
ed from  May,  1867,  to  1884,  as  to  one  of  the 
wards, and  to  18K7  forthe  other,  and  there 
were  two  wards  Instead  of  one,  the 
amount  allowed  would  represent  an  an- 
nual sum  of  about  915  for  the  two,  or  97.50 
for  each.  The  auditor  especially  found 
that  the  mother  of  the  wards  was  subject 
to  freq  uent  attacks  of  mental  derangemen  t, 
which  required  more  than  ordinary  care 
and  attention  from  the  guardian.  We  re- 
gard the  amount  allowed  as  exceedingly 
moderate,  and  affirm  the  auditor's  allow- 
ance without  hesitation.  The  guardian 
was  deprived  of  all  compensation  for  the 
care  of  the  money  of  the  ward,  and  hence 
authorities  on  that  subject  are  not  perti- 
nent. The  guardian  used  the  money  of 
the  wards  in  his  own  business,  but  the  au- 
ditor finds  that  this  was  not  until  after 
bis  efforts  to  loan  it  out  were  unavnlllng. 
He  charged  himself  with  full  Interest  on 
the  monej',  and,  as  there  is  neither  allega- 
tion nor  proof  of  any  profits  made,  we 
think  that  is  the  full  measure  of  his  liabil- 
ity. There  Is  no  proof  in  the  case  of  mal- 
feasance, supine  negligence,  or  gross  delin- 
quency, and  there  Is  no  reason  for  impos- 
ing harsh  penalties  upon  the  guardian. 
The  first  assignment  of  error  la  not  sus- 
tained. 

Second  assignment:  The  auditor  found 
that  the  bulk  of  themoney  was  received  on 
11th  of  Mai-ch,  1868;  that  the  guardian  en- 
deavored to  invest  it  during  the  first  year 
without  success,  and  did  not  commence 
using  It  in  his  business  until  March,  1869; 
and. therefore  dia  not  charge  him  with  in- 
terest during  that  year.  This  is  in  accord- 
ance nith  the  weU-establlsfaedlaw.and  we 
see  no  reason  to  Interfere  with  the  action 
of  the  anditor  in  this  respect.  This  as- 
signment is  not  sustained. 

Third  and  fourth  assignments:  Both  the 
auditor  and  the  coort  helow  found  that 
the  bonds  given  by  A.  N.  Brice  were  not 
given  until  after  the  -insolvency  of  the 
guardian  and  his  original  surety  had  oc- 
curred, and  wlien  a  proceeding  for  an  at- 
tachment against  the  guardian  was  pend- 
ing, for  not  paying  over  the  money  In  his 
hands:  that  Brice  agreed  to  become.sure- 
ty  for  the  payment  of  the  amount  ffllcer- 
talned  to  be  In  the  hands  of  the  guardian 
at  that  time,  March  16, 1878,  according  to 
the  account  then  filed;  and  thereupon, 
tlie  whuleniatter  having  been  agreed  upon 
in  the  presence  of  the  court  by  the  mother 
and  counsel  for  the  wards  and  by  Brice, 
and  having  the  sanction  of  the  court,  a  de- 
cree was  made  dlsmisBing  the  proceeding 
upon  Brice  filing  a  bond  for  98<X)  to  each 
ward  ;  that  Brice  entered  into  the  bonds 
in  question  upon  the  faith  of  this  agree- 
ment and  decree,  and  that  the  total 
amount  for  which  he  became  responsible 
was  91,151.8.S,  as  ascertained  bythe  settle- 
ment and  adjustment  of  the  guardian's 
account  then  filed.  The  court  below  fur- 
ther finds,  and  upon  snfflcient  testimony, 
as  wfi  think,  that  Brice  became  surety  for 
the  specific  sum  of  91,151.83  to  be  paid  to 
the  appellants,  "  with  the  distinct  under- 
standing that  no  more  than  this  should 


be  covered  by  the  bonds;"  and  "that 
all  this  was  done  in  open  court,  with 
the  consent  and  under  the  advice  of  the 
court,  and  was  a  family  settlement  con- 
sented to  by  all  interested  and  repre- 
senting the  minurs. "  Objection  is  made 
by  the  appellants  that  this  agreement  and 
settlement  is  not  binding  on  them,  because 
the}-  were  then  minors.  But  that  conten- 
tion overlooks  the  question  whether,  if  it 
Is  not  binding  on  the  wards  and  is  now 
repudiated  by  them,  it  is  binding  on  the 
surety.  TiKy  had  no  claim  upon  Brice  at 
the  time  he  consented  to  become  surety 
upon  the  special  terms  stated.  They  must, 
therefore,  claim  against  him,  if  at  ail,  only 
upon  the  contract  as  he  made  it.  That  lis 
the  only  contract  by  which  he  consented 
to  be  bound,  and  therefore  it  is  th"  only 
contract  which  can  be  enforced  against 
him.  Nothing  can  be  clearer  than  that 
one  who  claims  the  benefit  of  a  particular 
contract  must  take  it  as  It  is  or  not  at  all. 
He  cannot  take  its  benefits  and  repudiate 
its  conditions.  This  rule  is  especially  ap- 
plicable in  the  case  of  sureties,  in  Keough 
V  Leslie,  92  Pa.  St.  424,  we  said:  "A  party 
seeking  to  enforce  a  contract  made  by  bis 
agent  is  bound  by  his  declarations  made 
at  the  time,  although  he  exceeded  bis  au- 
thority. Caley  v,  Bailroad  Co..  80  Pa.  St. 
ites.  If  he  would  have  the  benefit  of  tbe 
bargain,  he  must  adopt  it  as  bis  agent 
made  it. "  Tber^  is  no  question  here  as  to 
altering  the  terms  of  a  written  contract 
by  parol,  but  of  showing  the  conditions 
upon  which  the  party  was  induced  to  ex- 
ecute It.  Nor  do  we  see  any  sn£Bcient  rea- 
son for  refusing  to  entertain  tbe  question 
of  Brlce's  liability  in  the  present  proceed- 
ing. His  bond  was  given '  in  the  same 
proceeding  of  which  thii<  is  a  part.  It 
was  given  in  the  same  court,  and  upon 
the  faith  of  an  agreement  made  In  that 
court,  and  a  decree  following  that  agree- 
ment. The  surety  of  a  trustee  has  a  right 
to  intervene  for  bis  own  protection  in  such 
a  case,  especially  where  it  is  his  own  per- 
sonal obligation  that  is  in  question.  He 
came  into  the  orphans'  court,  and  submI1>- 
ted  to  Its  jurisdiction,  and  is  bound  by 
its  decree,  and  we  know  of  no  reason  why 
the  appellants  should  not  be  equally 
bound.  Both  parties  have  been  fully 
heard  upon  their  respective  contentions, 
and  tbe  orphans' court,  having  jurisdic- 
tion, can  administer  every  right  that  could 
be  assured  in  a  common-law  action  on  the 
bond  with  much  delay  and  expense  to  the 
parties.  The  third  and  fourth  assign- 
ments are  notsustained. 

Firth  assignment :  There  is  so  much  con- 
fusion in  the  figures  which  ought  to  en- 
ter Into  the  final  adjustment,  so  far  as  It 
affects  Mr.  Brice,  that  we  cannot  makethe 
proper  computations  here,  but  will  indi- 
cate what  seems  to  us  to  be  the  correct 
method  of  calculation.  The  balance  of 
91,151.83.  which  must  be  assumed  as  the 
basis  of  Brlce's  liability,  includes  credits  of 
987.50  paid  for  support  of  wards  from 
June  17, 1876,  to  March  16,  1878,  and  Inter- 
est on  the  same,  93.80.  It  also  Included 
three  items,  95.  97.50,  and  970.82,  which 
are  again  credited  by  the  court  below  in 
thelrflnal  adjustment.  The wboleamoont 
of  payments  from  June  17, 1870, to  June  15, 
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1884,  for  tbe  sapport  of  the  wards,  la  fonnd 
by  the  auditor  to  bef715,  and  this  is  al- 
lowed by  the  court.  Plainly,  thisamount 
Bhould  have  been  less  by  f87.B0  and  $3.80, 
already  credited  in  BBcertalning  the  1>al- 
ance  ol  f  1,151.83.  The  other  three  items 
above  referred  to  amount  to  9^-32,  and 
this  sum  also  should  be  stricken  out  ol 
the  credits  of  9161.82,  allowed  by  the 
court.  The  court  chunked  tbe  accoantant 
Interest  on  tbe  wbole  f  1,151.83  from  March 
16,1876,  to  November  19,  1890,  allowing 
nu  deductions  on  the  principal  for  pay- 
ments made  from  time  to  time.  If  tbe  in- 
terest accruing  exceeded  the  payments, 
this  would  have  been  right;  but  a  correct 
computation  shows  that  theinterest  from 
March  18, 1878,  to  June  15. 1884,  on  f  1,151.- 
83,  amounts  to  only  9415.51,  and  therefore 
was  considerably  less  than  the  disburse- 
ments during  the  same  period.  The  cor- 
rect method  of  stating  the  account,  there- 
fore, during  that  period,  would  be  to  give 
credit  for  interest  on  each  payment  down 
to  June  15,  1884,  when  the  payments 
ceased.  The  dates  of  these  payments  are 
not  before  us.  and  therefore  we  cannot 
make  the  computation.  On  the  balance 
thus  ascertained  on  June  15,  1884',  Interest 
should  be  charged  to  tbe  time  of  tbe  final 
decree,  and  then  credit  should  be  given  for 
tbe  items  of  910,  98,  and  950,— 988,— al- 
lowed by  the  court  below;  and  for  the 
aggregate  sura  thus  resulting,  if  not  in  ex- 
cess of  91 ,151.83,  a  decree  should  be  entered 
against  Brice.  If  tbe  costs  are  paid  by 
Brlce,  9148.50,  he  should  have  credit  on  the 
amount  to  be  paid  to  tbe  wards  to  that 
extent.  With  these  corrections  the  decree 
of  the  court  below  Is  affirmed.  The  decree 
of  the  orphans'  court  Is  affirmed,  subject 
to  corrections  as  indicated  in  tbe  forego- 
ing opinion,  and  tbe  record  is  remitted, 
with  instructions  to  enter  tbe  final  decree 
In  accordance  therewith,  the  costs  of  this 
appeal  to  be  paid  by  the  appellants. 


CIO  Pa.  St.  521) 

McGuiRB  y.  James. 
(Sivpreme  Covrt  of  PenntyVoa/nUi.  Oct  5, 1891.) 
Sale  —  Bona  Fids  Pubchaseb — CEtAXGE  of  Pos- 
session—Question  VOK  Jdrt. 
In  replevin  for  a  horse  sold  on  execution 
against  plaintiff's  step-father  plaintiff's  evi- 
dence showed  that  he  bought  the  horae  six  years 
previously  from  his  step-father,  in  whose  family 
be  resided;  that  be  provided  its  feed,  used  it  as 
he  bad  occasion  to,  and  eKercised  the  usual  acts 
of  ownership  over  it  until  the  execution  sale; 
and  that  defendant,  the  purchaser  at  such  sale, 
bought  after  due  notice  that  the  horse  belonged 
to  plaintiff.  It  was  also  shown  that  plaintiff 
earned  good  wages  as  a  railroad  employe,  and 
that  he  had  paid  the  entire  purchase  price  in  In- 
BtsUments.  Held,  that  the  qaestion  whether  or 
not  there  had  been  a  solBcient  change  of  posses- 
sion of  the  horse  after  its  sale  to  plaintiff  so  as 
to  render  it  valid  as  against  the  step-father's 
creditors  was  one  of  fact  for  the  jury,  and  that 
it  was  error  for  the  court  to  nonsuit  plaintiff, 
especially  in  the  absence  ot  evidence  that  the 
step-father  was  indebted  at  tbe  time  of  the  sale 
to  plaintifl. 

Appeal  from  court  of  common  pleas,  aiU- 
zeme county;  S.  Woodward,  Judgs. 

Replevin  by  John  McGuire  against  John 
A:  James  for  a  horse.  The  court  granted 
a  compulsory  nonsuit,  and  it  subsequently 
discharge  a  rule  to  show  cause  why  tbe 


nonsuit  should  not  be  stricken  off,  and 
rendered  judgment  for  defendant.  Plain- 
tiff appeals.    Reversed. 

W.  H.  Uiaea,  for  appellant.  Joba  M. 
Oarman  and  Hairy  Bakes,  for  appellee. 

Stkrbett,  J.  In  this  action  of  replevin 
for  a  bay  mare,  valued  at  9200,  tbe  defend- 
ant gave  bond  to  the  sheriff,  and  retained 
the  property.  On  the  trial  testimony  was 
Introduced  by  the  plaintiff  for  the  purpose 
of  showing  that  in  1882  he  in  good  faith 
bought  two  colts,  one  of  which  is  the  mare 
In  controversy,  from  his  step-father,  Pat- 
rick Fox,  in  whose  family  he  then  and  aft- 
erwards made  bis  home;  that  he  took 
charge  of  the  colts,  provided  or  paid  tor 
their  feed,  used  them  when  he  bad  occa- 
sion to  do  so,  andcontinued  to  own,  keep, 
and  exercise  the  usual  acts  of  ownership 
over  them  until  March,  1888,  when  they 
were  seized  and  sold  by  the  constable  on 
an  execution  against  said  Patrick  Fox ; 
and  that  the  one  in  controversy  was 
bought  and  taken  possession  of  by  the  de- 
fendant after  notice,  duly  given  at  said 
sale,  that  it  belong:ed  to  plaintiff.  The 
testimony  also  tended  to  prove  that  the 
plaintiff,  then  a  single  man,  about  21 
years  of  age,  was  at  first  employed  as 
brakeman  and  afterwards  conductor  on 
tbe  railroad,  at  good  wages,  and  regular- 
ly contributed  to  the  support  of  his  step- 
father's family,  in  which  he  had  his  home 
when  not  on  duty ;  and  that,  from  time 
to  time,  he  made  payments  on  account  of 
the  colts,  until  they  were  fully  paid  for. 
It  docs  not  appear  from  the  testimony 
whether  Patrick  Fox  was  or  was  not  in- 
debted at  the  time  of  the  alleged  purchase, 
nor  when  the  debt  represented  by  the  con- 
stable's execution  was  contracted.  It  is 
alleged  by  the  appellee  that  it  was  con- 
tracted as  early  as  1877,  but  of  that  there 
is  no  evidence.  When  tbe  plaintiff  rested, 
the  defendant  moved  for  a  compulsory  non- 
suit, "because  the  evidence  shows  that 
the  sale  as  between  McOulre  and  Fox  was 
fraudulent  in  law  per  se.  If  so,  the  con- 
stable's sale  by  a  creditor  was  lawful,  and 
the  purchase  by  Mr.  James  gave  him  a 
good  title,  and  replevin  cannot  be  main- 
tained."  Tbe  trial  judge,  being  of  opinion 
"that  there  was  not  a  sufficient  change  of 
possession  in  regard  to  this  property  to 
make  a  valid  sale,"  granted  the  motion, 
and  afterwards  refused  to  take  off  tbe 
nonsuit.  Tbe  sole  question  is  whether 
the  court  erred  in  that  refusal.  In  passing 
upon  that  question,  tbe  judgment  of  non- 
suit must  be  regarded  as  in  the  nature  of 
a  demurrer  to  the  plaintiff's  evidence.  He 
is  entitled  to  the  benefit  of  every  fact  and 
inference  of  fact  that  a  Jury  might  reasona- 
bly find  and  draw  from  the  testimony  be- 
fore them.  If  the  facts  which  might  thus 
have  been  determined  by  them  would  not, 
in  law,  justify  a  verdict  In  plaintiff's  fa- 
vor, the  judgment  of  nonsuit  should  be 
sustained.  The  alleged  Insufficlenv  7  of 
plaintiff's  possession,  (thegroundon  which 
the  nonsuit  was  entered,)  or  whether 
there  was  in  fact  such  change  of  owner- 
ship and  posseesion  as,  under  the  circum- 
stances, could  reasonably  be  expected, 
taking  into  view  the  character  and  sitna- 
ti«n  of  tbe  property  and  the  relations  of 
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the  partiee,  'was  a  question  of  fact  ior  the 
]ury,and  notQne  of  law  exclasiTely  for  the 
court.  Evans  v.  Scott,  89  Pa.  St.  136; 
Crawford  v.  Davis,  99  Pa.  St.  576;  Renning- 
er  V.  Spatz.  128  Pa.  St.  524,  ISAtl.Kep.  405. 
Ab  was  said  in  Crawford  v.  Davis,  supra, 
if  tbe  purcbase  was  In  good  faith,  and  for 
a  yaluable  consideration,  followed  by  acts 
intended  to  transfer  tbe  possession  as 
well  as  the  title,  and  tbe  vendee  assumed 
such  control  of  the  property  as  to  reason- 
ably Indicate  a  change  of  ownerubip,  the 
delivery  cannot,  as  matter  of  law,  be  held 
Insufficient,  especially  in  the  absence  of 
evidence  that  the  vendor  was  Indebted  at 
the  time  of  tbe  sale.  This  case  is  not 
without  some  circumstances  which  tend 
to  cast  suspicion  on  the  bova  fides  of  the 
transaction,  but  these  were  proper  mat- 
ters for  the  consideration  of  the  Jury.  If 
It  had  been  shown  that  in  1882  the  vendor 
was  a  judgment  debtor  of  tbe  creditor  on 
whose  execution  the  property  was  sold,  it 
would  have  been  an  additional  circum- 
stance of  grave  suspicion.  In  view  of  all 
the  testimony,  we  think  the  learned  Judge 
erred  in  not  taldng  off  the  nonsuit.  Judg- 
ment reversed,  and  a procecfeotfo awarded. 

(144  Pa.  8t  UO) 


Id  re  Burke's  Estatb. 
Appeal  of  McGovERN. 
(Supreme  Oowrt  t(f  PermsylvarUa.  Oct  5, 1891.) 
KxcEPTioNB  TO  AcsiTOB's  Rbpobt — SuvnciKircT. 
Tbe  ezoeption  to  the  report  of  an  auditor, 
to  whom  a  claipi  against  an  estate  for  commis- 
sions has  been  presented,  that  he  erred  in  not 
awarding  any  part  of  the  commissions  to  claim- 
ant, does  not  distinctly  qaestion  tlie  correctness 
of  the  auditor's  findings  or  conclusions  of  fact, 
and  therefore  need  not  be  noticed. 

Appeal  from  orphans'  court,  Lancaster 
county;  D.  W.  Patterson,  Judge. 

Edward  McGovern  filed  a  claim  for  cer- 
tain commissions  against  the  estate  of 
James  M.  Burke,  deceased,  which  was  dis- 
allowed, and  he  appeals.    Affirmed. 

Tbe  exceptions  referred  to  in  tbe  opinion 
as  recited  in  the  third  and  fourth  specifica- 
tions of  error  were,  in  substance,  that  tbe 
auditor  erred  lu  not  awarding  any  part  of 
tbe  commissions  to  claimant. 

Emien  Franklin  and  Ueorge  Nnmnaa. 
for  appellant.  Stetntuets  &  Malone,  to: 
appellees. 

Sterrktt,  J.  Appellant  presented  to 
the  auditor  appointed  to  distribute  bal- 
ance in  the  bands  of  James  M.  Burke's  ex- 
ecutors a  claim  for  his  share  of  certain 
commissiuns  mentioned  in  tb,e  third  speci- 
flcatlon  of  error,  and  fully  explained  in  the 
learned  auditor's  report.  It  appears  that 
said  Burke  and  he  were  co-trustees  in  a 
trust  under  tbe  will  of  Michael  Malone, 
and  that  Burke  received  and  retained  the 
commissions,  one-half  of  wbicb  was 
claimed  by  appellant.  The  claim  was  re- 
sisted by  the  appellees  on  tbe  grounds  (1) 
that  appellant  was  not  entitled  to  share 
in  the  commissions,  because  the  work  con- 
nected with  tbe  exbcutlon  of  the  trust  was 
.done  by  Burke  alone;  and  (2)  that,  if  sn-. 
titled  to  any  portion  of  thecomuiisHions, 
Appellant  had  settled  with  the  executors, 
and.    received    full   satisfaction   therefor, 


since  the  deceajse  oi  bla  co-trustee.  As  to 
the-  first  ground  of  defense,  the  learned 
auditor,  after  reviewing  the  evidence,  says: 
"  A  great  mass  of  testimony  was  taken  on 
this  point,  on  tbe  one  side  to  prove  that 
Mr.  Burke  did  all  the  work  of  tbe  trust, 
and,  on  the  other,  that  Col.  McGovem  did 
bis  part,  at  least  so  far  as  Mr.  Burke  gave 
him  a  chance;"  and  then  substantially 
finds  "that,  after  tbe  truBt.estate  had 
been  placed  in  running  order,  the  practical 
work  was  done  by  Mr.  Burke"  ajid  his  at- 
torney, but  that, in  view  of  appellant's  re- 
spunsibility,  as  co-trnstee, '  and  services 
rendered  by  him,  he  would  be  entitled  to 
¥163.92,  if  be  has  not  already  settled  with 
tbe  executors  of  Burke.  After  considering 
the  evidence  bearing  on  the  question  of 
the  alleged  settlement,  the  auditor  states 
his  conclusion  thus  ■  ""The  auditor  is  there- 
fore of  opinion  that  Col.  McOovem  was 
entitled  to  share  in  tbe  com  missions  to  the 
extent  above  stated,  but  that  his  claim 
must  be  considered  as  fully  settled  since 
the  death  of  bis  co-trustee,  and  that  he  is 
not  now  entitled  to  receive  anything  more 
out  of  James  M.  Burke's  estate.  If  we  are 
wrong  in  our  conclusions,  the  court  will 
correct  us. "  Three  exceptions  were  filed 
by  appellant,  each  of  which  was  dismissed, 
and  tbe  report  was  confirmed  by  tbe 
court  absolutely.  Two  of  these  exceptions 
are  fnlly  recited  in  tbe  third  and  fourth 
specification^,  respectively.  Tbe  third  has 
not  been  pressed.  In  •  neither  of  them  is 
the  correctness  of  tbe  auditor's  findings  or 
conclusions  of  fact  distinctly  questioned. 
Whenever  It  Is  intended  to  allege  error, 
either  in  findings  of  fact  or  in  the  conclu- 
sions drawn  therefrom,  such  error  should 
be  clearly  and  distinctly  specified.  If  that 
is  not  done,  the  court  cannot  be  expectud 
to  notice  them.  In  thiscase,  however,  the 
matters  Intended  to  be  complained  of 
were  considered  by  tbe  orphans'  court, 
and  the  conclusions  of  tbe  auditor  ap- 
proved. We  are  not  convinced  that  there 
was  any  error  therein ;  on  the  contrary, 
we  think  the  findings  and  conclusions  of 
the  auditor  were  warranted  by  tbe  evi- 
dence before  him.  There  appears  to  be 
nothing  in  the  record  that  calls  for  a  re- 
versal or  modification  of  the  decree.  De- 
cree affirmed,  and  appeal  dismissed,  at  the 
costs  of  appellant. 

———         (X»  Pa.  St  vsn 


".7ooD  V.  Bdrgrss  &  Town  Council  op 

BoBOuoB  of  Bridqeport. 

{.Swpreme  Court  of  Pennsylvania,    Oct.  6, 1891.) 

CBFicTira  Street — Injuht  to  Horse — Nbqu- 
OBNCB — Evidence. 

1.  In  an  action  against  a  borough  for  injarles 
to  a  horse,  snstained  by  being  driven  into  a 
trench  across  a  street,  which  had  been  washed 
out  by  the  rain  during  tbe  day,  it  appeared  that 
an  attempt  was  made  to  drive  by  on  the  left  side 
of  the  road ;  and  the  occupants  testLtted  that  the 
lights  which  had  been  put  up  as  a  danger  signal 
were  on  the  right-hand  side  of  the  road.  Defend- 
ant's witnesses  claimed  ttiat  they  were  eqiially 
distributed  across  the  street.  There  was  evidence 
that  the  occupants  of  the  wagon  were  warned  by 
a  person  on  the  street  that  they  could  not  get 
down  there.  Seld  that,  there  being  conflicting 
testimony  on  the  questions  of  negligenoe  and 
contributory  negligence,  they  were  both  properly 
left  to  the  lury. 

2.  Tbe  court  properly  ^nst^upted  that,  in  do 
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terminlng  the  qnestlon  of  whether  there  wae  neg- 
ligence in  not  stopping  the  team  and  looking  and 
finding  oat  what  was  meant  by  the  lights,  the 
test  was  whether  they  acted  as  a  reasonable  man 
of  ordinary  oare  and  pradenoe  would  have  acted 
under  slmllaar  circumstanoes. 

Appeal  irom  court  ol  common  pleas, 
MoBtKomci7  oonnty ,  Aaron  S.  Swaatz, 
Judge. 

Action  by  2.iilton  S.  Wood  against  the 
bnrgess  and  town  eonncil  ol  the  borouRh 
of  Bridgeport  for  Injuries  to  plalntltr's 
borse,  sastained  ny  reason  of  a  defect  in 
the  street  ol  the  defendant  boroagb. 
Judgment  tor  plalutiH,  and  defendant  ap- 
peal».    Affirmed. 

At  tbe  place  where  the  accident  occurred 
a  trench  had  been  dug  tusrosa  tbe  street  a 
few  days  before,  and  then  filled  np.  On 
the  day  of  the  accident— a  Sunday— a  heavy 
rain  had  partly  washed  ttae  dirt  out,  and 
left  the  place  verj'  soft.  Two  poles  were 
then  put  up  in  tbe  trench,  with  lights  on 
tbem.  Plaintiff's  witnesses  testified  that 
both  lights  were  on  the  rigbt-hand  side  of 
tbe  street,  and  defendant's  claimed  that 
they  were  equally  distributed  across  the 
street.  Plaintiff's  witnesses,  who  were  in 
the  wagon  at  the  time  of  the  accident,  tes- 
tified that  tbe  left-hand  side  of  the  street 
appeared  to  tbem  to  be  in  a  safe  condition 
for  travel.  It  was  admitted  that  they 
attempted  to  drive  by  at  the  left  of  the 
lights,  without  getting  out  of  the  wagon, 
or  stopping  It,  to  examine  the  place. 
Witnessesfor  defendant  testified  that  some 
distance  from  tbe  trench  they  shouted  to 
the  occupants  of  the  wagon,  as  it  went  by, 
that  tljey  could  not  get  down  that  street. 
Tbe  occupants  of  tbe  wagon  testified  that 
they  did  not  hear  the  warning.  The  first 
and  second  spet'iflcatlons  of  error  were  as 
follows:  "  (1 )  Tbe  court  en-ed  in  charging 
tbe  Jury  as  follows:  'According  to  my  rec- 
ollection, the  plaintiff's  witnesses  testified 
that  these  poles  were  placed,  one  near  the 
rigbt-hand  gutter  or  curb-stone,  and  tbe 
other  some  distance  from  it,  but  that  they 
were  on  the  right-hand  side  of  the  street, 
leaving  a  place  at  tbe  left-band  side  of  the 
street,  where  it  was  not  covered  by  the 
light  that  was  shining  from  these  poles. 
That  is  the  testimony,  so  far  as  I  recollect 
it.  On  the  other  hand,  tbe  testimony  of 
the  defendant  is — at  least  the  contention 
is  in  that  way— that  there  were  two  of 
these  poles,  and  that  they  were  properly 
distributed  over  the  street;  one  being 
eight  or  ten  feet  from  the  curb  line,  and 
the  other  was,  as  the  counsel  contends, 
set  in  the  middle  of  the  street,  so  that  the 
whole  street  was  protected,  one  part  of  it 
as  much  as  the  other.'  (2)  Thecourterred 
in  charging  the  jury, as  follows:  'Suppose 
they  went  on,  and  saw  these  lights  there, 
were  they  negligent  iu  not  stopping  and 
loolcing  and  finding  out  what  was  meant 
by  those  lights?  Here  the  test  Is,  did 
tbey  act  in  this  matter  as  a  reasonable 
man  of  ordinary  care  and  prudence  would 
bave  acted  under  similer  clrcuuistnuces? 
That  is  the  test.  Did  they  exercise  care 
and  prudence,  according  to  the  circum- 
stances. If  they  did,  then  there  was  uo 
contributor.y  negligence.  If  they  failed  to 
exercise  tbe  care  and  prudence  that  a  rea- 
■Bonable  man  under  such  circumstances 
V^A.no.l9— 48 


would  bave  exercised,  thea  they  are  guilty 
of  contributory  negligence.' " 

Henry  Freedlejr,  for  appellant.  H&llmaa 
&  Place,  for  appellee. 

Stbkbett,  J.  It  is  quite  clear .  from  an 
examination  of  the. testimony  in  tbis  case 
that  itiavolved  thequestlons  of  negligence 
on  the  part  of  the  borough  authorities, 
and  contributory  negligence  on  the  part 
of  the  plaintlB.  There  was  also  some  con- 
flict of  testimony,  and  therefore  uncertain- 
ty, as  to  some  of  tbe  facts  bearing  on  each 
of  these  questions  respectively.  It  follows 
that  there  was  no  error  in  refusing  to 
charge,  as  requested  by  defendant,  "  that, 
under  all  the  evidence,  •  »  •  the  ver- 
dict should  be  for  the  defendant ; "  nor  in 
submitting  both  of  the  questions  above 
stated  to  the  Jury.  That  was  done  in 
a  clear,  impartial,  and  comprehensive 
charge,  in  which  we  discover  no  error,  es- 
pecially in  those  portions  thereof  recited 
in  the  first  and  second  specifications. 
Neither  of  the  assignments  of  error  is  sus- 
tained.   Judgment  afiirmed.  . 


(144  Fa.  St.  170 
JOYD   V.  Joa.NBON. 

Appeal  of  BuRKBOLDBR,  Sheriff, 
(Supreme  Court  of  Permtylvania.   Oct.  5, 1891.) 
Sbsbiff's  Febs— Taxatioh— Devbctivs  Sxbviob. 

Where  writs  issued  on  a  Judgment  against 
defendant  have  been  stayed  by  reason  of  defect- 
ive service  thereof,  the  sheriff's  fees  therefor, 
including  printing  bill,  cannot  be  taxed  against 
defendant. 

Appeal  from  court  of  common  pleas, 
Lancaster  county;  J.  B.  Livingston, 
Judge. 

Action  by  Mary  J.  Boyd  to  tbe  use  of 
John  T.  MacQonigle,  etc.,  against  J.W. 
Johnson.  Judgment  for  plaintiff.  Writs 
of  levari  facias  issued  on  the  Judgment 
were  stayed  by  reason  of  tbe  sheriff's  fail- 
ure to  serve  notices,  etc.  From  a  decree 
sustaining  tbe  exceptions  of  tbe  defend- 
ant to  the  taxation  of  the  sheriff's  tees 
therefor,  includluK  printing  bill,  the  sher- 
iff, D.  K.  Bnrkhoider,  appeals.    Affirmed. 

Smith  &  Kennedy,  for  appellants  J.  W. 
JobDsoa  and  Brown  Jk  Henael,  for  appel- 
lee. 

Stbrrett,  J.  In  the  court  below  three 
exceptions  were  tiled  by  defendant  to  tbe 

Srothonotary's  taxation  of  Sheriff  Burk- 
older's  costs.  Two  of  these  were  fully 
sustained,  and  the  other  sustained  in  part. 
The  costs  were  retaxed  accordingly,  and 
this  appeal  was  then  taken  by  the  sheriff. 
Tbe  first  and  third  exceptions  wereground- 
ed  on  defective  servicu  of  the  writs  therein 
mentioned,  "improper  advertising,  and 
failure  to  notify  defendant  or  to  serve 
sale  bill  on  him, "  in  consequence  of  which 
omissions  of  duty  tbe  writs  were  set  aside 
by  the  court,  it  was  therefore  contended 
that,  by  reason  of  his  negligence,  tbe  sher- 
iff had  no  right  to  claim  the  items  of 
costs  specified  in  either  of  said  excep- 
tions. The  court,  upon  evidence  that 
waa  quite  sufficient,  found  that  the  facts, 
as  claimed  by  defendant,  were  true,  and 
rightly  sustained  both  exceptions.  In 
this  tliere  wafi  certainly  no  error  of  which 
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appellant  has  any  last  reassn  to  com- 
plain ;  and  unleHS  we  are  prepared  to  say 
tbat  neglect  of  o£9cial  daty,  whereby 
partiea  litigant  are  Bubjected  to  vexa- 
tious delay  and  expense,  is  sufficient 
ground  on  which  to  base  a  claim  for  fees, 
etc.,  the  decree  in  this  case  should  be 
affirmed.  It  requires  neither  argument 
nor  citation  of  authority  to  show  that 
the  conclusions  reached  by  the  court  be- 
low are  correct.  Except  as  to  an  over- 
charge of  25  cents  for  writ,  the  second  ex- 
ception was  rightly  dismissed.  Decree 
affirmed  and  appeal  dismissed,  with  costs 
to  be  paid  by  appellant. 

(143  Pa.  St.  my       

BoDBT  e*  al.  V.  Thackaba  et  al. 

(Supreme  Covrt  of  Pennsylvania.    Oct.  6, 1891.) 

HsoHAMics'  Liens — Conthact  op  Husband— Lia- 

BttiTT  OF  Wife— Instbcctionb. 

1.  Where  a  husband  contraots  tor  the  erec- 
tion of  a  house  on  his  wife's  separate  property, 
the  facts  that  the  wife  examined  the  plans  for 
the  building,  watched  the  progress  of  the  work, 
and  personalise  and  by  letters  urged  the  material- 
men to  push  on  the  work,  are  sufficient  to  sus- 
tain a  verdlot  that  the  wife  Is  liable  to  the  me- 
chanic's Hen  of  the  material-men. 

2.  [n  such  case  it  was  proper  to  charge  "that 
a  husbaud  cannot,  by  making  a  contract  like  this, 
charge  his  mfe's  property,  unless  it  appears  that 
the  materials  were  furnished  with  her  knowledge 

.and  consent.  If  she  assented  to  the  contract 
.made  by  ber  husband  in  this  respect,  *  *  *  If 
she  knowingly  received  the  goods,  assented  to  the 
application  of  the  goods  to  her  property,  she  is 
.bound  by  tbe  contract " 

Appeal  from  court  of  common  pleas, 
Alontgomery  county;  Adau  S.  Swartz, 
Judge. 

Action  by 'William  U.  Bodey  and  James 
Tilvlngston  against  Alexander  M.  Thack- 
ara,' Eleanor  Sherman  Thackara,  and  L. 
'W.  Kitzelman,  to  enforce  a  mechanic's 
lien.  Verdict  and  judgment  for  plaintiffs. 
Defendant<i  appeal.    Affirmed. 

F.  (r.  Hobson  and  William  H.  Peace,  for 
-appellants.  Irving  P.  tV/tn^ier,  for  appel- 
lees. 

Stebrett,  J.    This  8c/re  tkciaa  ear  me- 

■  chanic's  lien  was  issued  by  the  plaintiffs, 
■Bodey  &  Living^stoii,  against  the  appel- 
lants, Alexander  M.  Thackura,  Eleanor 
Sherman   Thackara,  his   wife,  in   right  of 

.■said  wife,  owners  or  reputed  owners,  and 
•L.  W.  Kitzolman,  contractor,  to  recover 
'for  materials  furnished  In  and  about  the 
■erection  of  a  house.  It  appears  that  the 
written  contract  of  July  15,  1887,  with 
Kltzelman,  for  the  erection  of  the  building 

■  on  land  conveyed  to  the  defendant  Mrs. 
Thackara  abont  two  months  before,  was 
-made  in  the  name  of  and  executed  by 
Lieut.  Thackara,  without  his  wife  joining 
-therein.  It  was  claimed  by  the  plaintiffs, 
and  evidence  was  Introduced  tending  to 
prove,  that  Mrs.  Thackara  assented  to 
the  contract,  which  was  in  fact  made  l>y 
her  husband  on  her  behalf  and  tor  her  ben- 

<«flt;  that  the  materials  were  furnished 
with  ber  knowledge  and  consent;  that 
they  were  reasonably  necessary  for  the 
■improvement  of  her  separate  estate,  and 
were  used  for  that  purpose;  that  Mrs. 
Thackara  was  frequently  upon  the  prem- 

^Ises,  during  the  progress  of  the  work,  giv- 


ing directions  as  to  the  materials  that 
were  being  furnished  by  the  plain  tilTs,  and 
also  as  to  the  manner  of  construction. 
In  short,  tbat  she  understandlngly  acted 
as  though  she  herself,  and  not  her  hus- 
band, was  one  of  the  parties  to  the  writ- 
ten contract.  Without  undertaking  to 
rerlew  the  evidence  tending  to  prove  the 
plaintiffs'  contentlou  that  the  contract 
was  made  for  Mrs.  Thackara,  and  fully 
adopted  by  her,  reference  may  lie  made  to 
the  proof  that  she  examined  the  plans  for 
the  building,  watched  the  prog^rees  of  the 
work,  visited  the  plaintitis'  mill,  urged 
them  to  push  on  the  work,  etc.  In  ber 
letter  to  them  of  November  1,  1887,  she 
wrote:  "The  wood  sent  so  far  is  excellent 
and  greatly  admired,  but  •  •  •.  Please 
push  these  parts  and  the  doors  through 
as  Bonn  as  possible,  and  greatly  oblige. " 
Again,  in  letter  of  November  29,  1887: 
"•  •  •  We  want  Mr.  Kltzelman  to  put 
on  seven  carpenters,  but  he  says  you  will 
not  keep  them  in  work.  With  a  few  lines 
from  you,  saying  you  will  send  the  wood 
fust  and  constantly,  I  can  urge  him  on." 
The  evidence  was  abundantly  sufficient  to 
warrant  the  Jury  in  finding  the  facts  as 
claimed  by  the  plaintiffs.  It  was  fairly 
submitted,  in  a  clear  and  correct  charge, 
and  the  verdict  must  be  accepted  as  a 
finding  of  all  the  facts  necessary  to  entitle 
the  plaintiffs  to  recover. 

In  view  of  the  facts  established  by  the 
verdict,  there  was  no  error  In  the  rulings 
complained  of  in  the  first  three  specifica- 
tions of  error;  nor  was  there  any  error  in 
charging,  as  recited  In  the  fourth  specifi- 
cation, "that  a  husband  cannot,  bj  mak- 
ing a  contrat^t  like  this,  charge  his  wife's 
property,  uUless  it  appears  that  the  ma- 
terials were  furnished  with  her  knowledge 
and  consent.  If  she  assented  to  the  eon- 
tract  made  by  her  husband  in  this  respect, 
•  •  "if  she  knowingly  received  the 
goods,  assented  to  the  application  of  the 
goods  to  her  property,  she  is  found  by  the 
contract. "  There  was  no  error  in  the  an- 
swer of  the  learned  judge  to  either  of  the 
defendants'  points,  and  hence  the  remain- 
ing speciflcntlons  of  error  are  not  sus- 
tained. As  already  intimated,  the  right 
of  the  plaintiffs  to  recover  bingfed  upon 
questions  of  fact  which  were  properly  sub- 
mitted to  the  jury,  and  by  them  found  in 
tavorof  the  plaintiffs.  Judgment afflivned. 


dl.ATTON  et  al.  T. 


(Ua  P«.  St.  22S) 

McCat  et  al. 


{Supreme  Court  of  Pennsylvania.    Oct  5, 1891.) 
TsNAKOT  IN  Common— FossKsstoiT  of  Lamd— Ao- 

OOUNTINO  FOB  RbNT. 

1.  Pending  the  contest  of  a  -will,  the  heirs  of 
deceased  made  an  agreement  whereby  posaeealon 
of  certain  of  deceased's  lands  was  given  to  cer- 
tain of  the  heirs,  with  a  provision  that.  If  Ui« 
-will  should  be  set  aside,  they  should  be  charged 
with  a  certain  annual  rent  therefor.  Held  that, 
the  will  having  been  set  aside,  they  were  booni^ 
both  under  the  agreement  and  as  tenants  In  com- 
mon, to  account  for  the  use  of  the  land  retained 
by  them  aFter  the  will  was  set  aside. 

3.  The  admission  of  the  parties  to  whom  pos- 
session was  given,  that  their  tenants  continued  In 
possession  of  part  of  the  premises,  justilied  a 
finding  that  the  parties  oontlnaed   in  possession. 

8.  In  the  absence  of  evidence  that  the  rental 
value  had  changed,  the  rent  fixed  in  the  agreement 
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waa  properly  taken  as  the  atandard  of  yalne  for 
the  whole  period  of  ooonpancy. 

Appeal  from  coart  of  common  pleas, 
Delaware  county. 

Bill  by  Sarah  J.  Clayton  and  Thomas  J. 
Clayton,  bar  hasband,  William  McCay, and 
George  L.  McCay  against  John  B.  McCay, 
Jr.,  and  Emma  McCay,  (or  partition  of 
real  estate  of  John  B.  McCay,  deceased. 
Partition  was  decreed,  and  plaintiffs  filed 
a  sopplemental  bill  tor  an  account  by  de- 
fendants (or  certain  rents  of  real  estate  of 
said  John  B.  McCay,  deceased.  Decree  for 
defendants,    and    plaintiffs   appeal.      Be- 

▼01*8  cd 

John  B.  McCay  died  February  23, 1885, 
leavinK  a  will,  pending  a  contest  o(  which, 
resulting  in  its  being  set  aside  April  20, 
1887,  all  the  parties  hereto,  who,  with  the 
exception  of  Thomas  J.  Clayton,  were 
his  children,  executed  an  agrreemeut,  dated 
April  1, 1885,  whereby  defendants  weregiy- 
en  possession  of  certain  lands;  it  being 
provided  that,  if  the  will  was  set  aside, 
they  should  be  charged  with  certain  annu- 
al  rents  for  the  lands.  The  account  was 
asked  for  the  rent  of  these  lands  tor  the 
year  commencing  April  1, 1888. 

F.  GtlpiD  Robinson  and  Isaac  Johnson, 
tor  appellants.  H.  C.  Howard  and  J.  M. 
Broomall,  for  appellees. 

Stkrrett,  J.  The  main  qnestlon  pre- 
sented for  decision  by  this  record  Is  wheth- 
er or  not  these  appellees  are  liable  to  ae* 
coant  for  the  rental  valne  during  the  year 
ending  April  1,  IRSB,  of  the  lands  which 
had  been  assigned  them  under  the  agree- 
ment of  April  1,  1885.  They  admit  that 
they  obtained  possession  o(  those  lands, 
and  BO  held  them  until  April  1, 1888,  by 
▼irtae  o(  that  agreement;  and  the  find- 
ing of  the  master,  that  their  possession 
continued  nntil  .\pril  1, 1889,  must.  In  the 
absence  of  manifest  error,  he  assumed  to 
be  tjie  fact.  The  admission  of  appellees 
that  their  tenants  continued  In  posses- 
sion of  part  of  the  premises  In  Itself  Jnstl- 
fies  the  finding.  The  possession  o(  these 
tenants  was  their  possession :  they  could 
not  subject  these  appellants  to  the  risk, 
delay,  and  expense  o(  litigation  In  turning 
the  tenants  out.  In  contemplation  o(  the 
agreement,  and  in  good  faith,  they  were 
boand  to  restore  possession  as  fully  as 
they  bad  received  It  by  virtue  of  that 
agreement.  Having  obtained  exclnsive 
possession  by  virtne  of  the  agreement, 
they  must  account  for  the  whole  period  of 
that  possession.  Had  they  taken  pos- 
session  without  ihe  consent  ottheseappel- 
lants,  they  must  now  have  accounted. 
When  the  will  was  set  aside,  they  became 
tenants  In  common,  and  liability  to  ac- 
count tor  the  use  o(  their  co-tenants'  share 
of  the  land  so  used  became  an  incident. 
It  is  there[ore  immaterial  whether  their 
exclnsive  possession  was  with  or  without 
the  consent  o(  these  appellants;  they 
were  equally  liable  to  account.  The  rent- 
al value  o(  the  premises  having  been  ascer- 
tained by  the  agreement  between  the  par- 
ties, and  there  being  no  evidence  o{ change 
since,  that  may  be  Justly  assumed  as  the 
standard  of  value  for  the  whole  period  of 
exclnsive  occupancy.  We  are  not  con- 
vinced that  there  was  any  error  in  not  di- 


recting that  the  costs  of  the  supplemental 
bill  should  be  paid  by  the  defendants, 
John  B.  McCay.  Jr.,  and  Emma  McCay. 
Decree  reversed,  and  ordered  that  the  costs 
of  this  appeal  be  paid  by  the  appellees ; 
and  it  is  further  adjudged  and  decreed 
that  distribution  be  made  In  accordance 
with  the  schedule  recommended  by  the 
master  in  bis  original  report. 


(143  Fa.  8t  teS) 

HoTT  vt  ah  T.  HoTT  et  atA 
(Swprtme  Court  of  Penmylvania.    Oct.  S,  1891.) 
Tb^sb-Mabks  —  Pabtiodlab  8rn,s  or  Pacsaos. 

1.  The  fact  that  a  manufaotarer  haa  adopted 
a  particular  atyle  of  bottle  doea  not  prevent  a 
rival  from  naing  a  bottle  of  the  aame  style,  if 
the  bottle  ia  aold  to  the  pnblle  generally. 

8.  The  mechanical  arrangement  of  Dottlea  In 
boxea  in  which  they  are  packed  by  a  manufact- 
urer can  neither  be  claimed  aa  an  invention  nor 
aa  a  trade-marlc 

Appeal  from  court  of  common  pleas, 
Philadelphia  county. 

Suit  in  equity  by  E.  W.Hoytand  others 
against  F.  Hoyt  and  others  to  restrain 
defendants  from  uslngcertalu  trade-marks. 
Judgment  tor  plalntiUB.  Defendants  ap- 
peal.   Reversed. 

William  Hatry  Peace  and  J^*.  Carroll 
Brewster,  for  appellants.  Jones,  Carson 
<ft  Pbllllps  and  John  O.  Jobasou,  tor  ap- 
pellees. 

WiTxiAMB,  J.  The  oases  in  which  a  court 
of  equity  will  Interfere  to  protect  a  trade- 
mark are  divisible  Into  two  classes.  To 
the  first  of  these 'may  ba  referred  those 
cases  in  which  the  trade-mark  has  been 
registered  under  asystem  provided  bylaw 
for  the  protection  of  the  owner  In  Its  use. 
To  the  other  belong  all  those  cases  in 
which  there  has  been  no  registration,  and 
In  which  the  true  ground  (or  Interference 
is  the  prevention  of  fraud.  In  cases  falling 
within  the  first  class,  property  in  the 
trade-mark  Is  shown  by  the  certificate  of 
registration.  In  those  belonging  to  the 
second,  the  right  asserted  Is  u(  common- 
law  origin,  and  is  shown  by  proo(  o(  the 
adoption  and  use  o(  the  trade-mark.  Its 
Invasion  is  a  fraud  upon  the  owner  and 
the  public,  to  be  restrained  on  principles 
o(  common  right.  All  monopolies  are 
odious,  and  their  maintenance  in  (avor, 
even,  o(  Inventors,  is  limited  In  duration. 
When  a  statutory  term  o(  protection  Is 
over,  whatever  ia  valuable  in  the  subject 
of  the  patent  becomes,  as  does  an  unpat- 
ented invention,  a  contribution  to  the 
public  weltare,  and  may  be  freely  used  as 
such.  Competition  Is  essential  to  com- 
merce, and,  within  legitimate  lines,  should 
always  be  encouraged.  The  "survival  of 
the  fittest"  is  a  law  of  trade  no  less  than 
of  the  development  of  living  organisms; 
and  from  the  struggle  which  determines 
who  and  what  is  "fittest"  come  general 
development  and  progress.    As  a  general 

f»roposltlon.  It  may  be  said  that  one  may 
mitate  what  is  excellent  In  the  processes 
and  business  methods  of  bis  neighbor  as 
freely  and  as  safely  as  he  may  Imitate 
what  is  good  in  his  moral  character,  as 
longas  heintringes  no  right  secured  to  him 
by  statute,  and  doea  not  fraudulently  per> 

'Petition  for  rehearing  pending. 
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•onato  htm,  or  almolate  his  products. 
An  Inventor  who  secnreB  a  patent  (or  bis 
dovtoe  Is  protected  in  his  exclusive  right 
during  the  period  fixed  by  law.  When 
that  period  expires  bis  exclusive  rlgbt  ex- 
pires with  it,  and  thereafter  be  stauds  on 
no  higher  ground  tbau  any  other  citlsen 
who  inay  desire  to  use  the  thing  or  com- 
bination covered  by  the  patent.  The  rules 
applicable  to  trade-marks  are  quite  differ- 
ent. A  trade-mark  may  Increase  In  value 
to  Its  owners  by  use,  and  the  law  could 
not  put  a  time  limit  on  the  owner's  right 
td  it  Any  more  than  It  could  pat  a  limit 
upon  his  rlgbt  to  use  any  other  article  of 
property.  A  trade-mark  is  not  an  inven- 
tion. It  does  not  relate  to  or  aSect  pro- 
cesses of  manufacture  or  mechanical  com- 
binatioBS.  It  is  a  sign  or  mark  by  whicb 
the  manufactured  articles  prod  need  by  one 
person,  or  firm,  or  maker  are  dlstlngnlBh- 
able  from  those  produced  by  rival  manu- 
facturers. It  must  be  distinctive,  and  In- 
dicate the  persoilal,  as  distinguished  from 
the  geographical,  origin  of  the  article  to 
which  it  is  applied.  Langbman's  Appeal, 
128  Pa.  St.  1, 18  Atl.  Bep.  415..  Thus  "Bon. 
man, "  the  name  of  a  large  tract  of  land, 
cannot  be  appropriated  by  one  of  several 
owners  of  land  within  the  tract,  to  the  ex- 
clusion of  the  other  owners ;  nor  **  Lacka- 
wanna Valley, "  by  one  operator  in  that 
valley,  to  the  exclusion  of  all  others.  But 
the  trade-mark  must  relate  to  and  distin* 
gulsh  the  goods  to  which  It  is  applied. 
For  this  reason,  among  others,  the  size 
or  shape  or  mode  of  construction  of  a  box, 
barrel,  bottle,  or  package,  in  which  goods 
may  be  put,  is  not  a  trade-mark.  If  there 
Is  any  new  and  useful  combination  in  the 
construction  of  such  box  or  package,  it 
should  be  patented  as  an  invention,  if  the 
owner  wishes  to  prevent  others  from  us- 
ing It;  but  such  package  cannot  be  regis- 
tered as  a  trade-mark.  A  sign,  device,  or 
mark,  originated  and  in  actual  use  by  an- 
other, cannot  be  adopted  and  registered 
by  any  one  who  takes  a  fancy  to  it  as  his 
trade-mark,  and  such  adoption  and  regis- 
tration will  not  confer  a  title  on  him  who 
makes  it.  It  would  be  an  infringement 
upon  the  original  owner,  and  from  the 
wrong  so  done  no  valid  title  conld  grow. 
A  trade-name  may,  in  a  general  way,  be 
treated  as  a  trade-mark,  and  protected  in 
the  same  manner.  When  a  business  has 
been  conducted  by  some  person  or  firm 
under  a  particular  trade-name  until  the 
public  come  tn  regard  the  name  as  afford- 
ing an  assurance  of  the  good  quality  of 
the  article  bearing  It,  the  name  is  a  valua- 
ble part  of  the  business  aBsetB  of  the  per> 
son  or  firm  whose  skill  and  integrity  have 
won  confldencefor  it.  A  rival  who  should 
appropriate  the  trade-name  to  his  own 
use  without  theconsent  of  theowners,  and 
put  bis  goods  on  the  market  bearing  it, 
as  though  they  were  made  by  the  rif^tful 
owner  of  the  trade-na  me,  Is  guilty  of  a  fraud 
on  the  public,  and  a  fraudulent  taking 
from  the  proprietors,  which  is,  both  In  In- 
tent and  effect,  a  larceny ;  but  when  such 
rival  puts  bis  goods  on  the  market  on 
their  own  merits,  and  under  his  trade- 
name, his  neighbors  have  no  Just  ground 
of  complaint  If  he  Iish  imitated,  adopted, 
or  Improved  upon  their  unpatented  meth- 


ods and  processes.    Natl  Co.  t.  Dulfiney 
(Pa.  Sup.)  21  Atl.  Rep.  891. 

It  only  remains  to  apply  these  general 
principles  to  the  ca$e  now  before  ns.sn  far 
as  they  are  applicable  to  the  questions 
raised  by  the  appeal  of  the  defendants  be- 
low. The  plaintiffs  claim  that  the  front 
Or  face  label  on  their  bottles  has  been  reg- 
istered by  them  as  a  trade-mark.  ItTs 
fut  on  obliquely  to  the  length  of  the  bottle. 
t  bears  the  name  Of  the  liquid  In  the  bot- 
tle, thus,  "Hoyt's  Qerman  Cologne."  It 
also  bears  the  name  and  residence  of  the 
makers,  and  a  reference  to  the  fact  of  its 
registration.  They  also  claim  the  follow- 
ing unregistered  trade-marks:  A  bottle, 
having  a  depression  or  panel  on  the  back 
side;  a  cap  label  over  the  cork  in  the  bot- 
tle; a  peculiar  mode  of  arranging  and 
packing  bottles  in  boxes :  in  the  name  of 
the  article  sold.  Vis.,  "Hoyt's  German  Co- 
logne. "  The  defendants  have  a  registered 
label  or  trade-mark,  which  goes  upon  the 
bottle  at  right  angles  with  its  length,  and 
which  contains  the  name  of  the  liquid, 
"Hoyt's  Egyptian  Cologne,"  with  a  view 
of  a  pyramid  and  the  head  of  the  Sphinx; 
with  the  names  and  residence  of  the  mak- 
ers, and  a  reference  to  its  registration. 
The  learned  ]udge  of  the  court  below  held 
that  F.  Hoyt,  of  the  dtfendant  firm,  had  a 
legal  right  to  use  bis  own  name  In  bis 
business,  and  that  he  could  not  be  en- 
Joined  from  using  it  upon  goods  produced 
by  bimsdf.  The  correctness  of  this  hold- 
ing Is  not  raised  by  the  defendants' appeal. 
The  learned  judge  also  held  that  the  de- 
fendants' trade-mark  or  label  was  not  an 
infringement  upon  that  of  the  plalntlfts, 
whether  considered  by  itself  or  in  connec- 
tion with  the  ebampugne-sbaped  bottles 
on  which  it  was  oric^nally  used  by  the  de- 
fendants. This  also  must  be  regarded  as 
settled  for  the  purposes  of  this  appeal,  since 
the  plaintiffs  bave  not  appealed,  and  the 
defendants  cannot,  from  this  ruling.  Then, 
too,  the  evidence  shows  very  cleariy  that 
the  bottle  with  the  depression  or  pand  on 
the  back  side,  which  both  parties  are  now 
using,  is  a  stock  bottle,  to  which  neither 
of  them  has  any  exclusive  right,  and 
which  is  freely  sold  by  manufacturers  to 
all  who  apply.  This  bottle,  as  we  have 
ali-eady  seen,  is  not  a  trade-mark.  It  is 
not  registered, and  it  is  notcapable  of  reg- 
istration. It  is  in  common  use,  open  to 
the  purchase  and  use  of  ail  who  may  fancy 
its  shape,  in  the  same  manner  as  the  other 
stock  bottles.  The  cap  label  was  not 
originated  by  the  plaintiffs,  and  does  not 
Itelong  to  them.  It  was  devised,  accord- 
ing to  the  uncontradicted  testimony,  by 
Dr.  David  Jayne,  a  Philadelphia  chemist 
and  dealer  tn  medicines,  and  was  used  ny 
him  and  his  successors  for  years  before 
and  since  the  plaintiffs  assumed  to  adopt 
it  as  thdr  own.  Their  adoption  of  his 
cap  label  gave  them  no  title  to  It. 
The  mechanical  arrangement  of  the  bot- 
tles in  boxes  Is  neither  an  invention  nor  a 
trade-mark.  If  the  hot  Is  an  invention, 
and  others  are  to  be  prevented  from  using 
it,  the  plaintiffs  should  have  secured  a 

Saten  t  for  it.  Without  letters  pa  tent  they 
ave  no  exclusive  property  in  the  shape  or 
construction  of  a  box.  Whatever  one 
manufacturer  or  tradesman  may  do  to  In- 
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crease  tta«  safety  of  bi^  goods  la  trMospoiv 
tatioD,  or  to  display  them  advantafteous^ 
ly  upon  sbelveti,  counten,  cr  In  sbow  win- 
dows. Is  simply  a  good  example  or  model 
tor  the  public,  which  any  one  interested 
may  imitate  with  impunity.  The  debata- 
ble ground  presented  by  this  appeal  is 
thuBMeen  to  be  very  ntirrow.  It  may  be 
learned  to  the  best  ad  vantage  by  consider- 
ing the  language  of  the  court  below,  and 
the  form  ol  the  decree  made.  The  decree 
did  not  hold  the  defendants'  label  to  be  an 
Inlringenient,  or  deny  the  delendaote.tbe 
use  of  their  name.  On  the  contrary,  the 
learned  judge  said :  "The  defendants  have 
also,  we  think,  the  rigtit  to  use  1;he  label 

? laced  on  the  sides  of  their  bottles.  '*  It 
bey  made  cologne,  and  sold  in  bottles 
such  as  tbej  used  atflrst,  with  their  labels 
upon  thetn,  having  the  name  "Hoyt's 
Egyptian  ColoKoe," and  the  pyramid  and 
the  head  of  the  Sphinx,  and  the  names 
and  residence  ot  the  makers,  they  were  ex- 
erciHlng  a  clear  legal  right,  and  could  not 
be  enjoined.  "  But, "  the  decree  continues, 
"the  defendants mustbeenjoinedfrom  put- 
ting up  and  offering  for  sale  cologne  in  the 
bottles  ^ieflcrtbed  in  -  the  bill,  with  the  la- 
bels thereon."  This  is  the  decree  ap- 
pealed from.  The  eoort  held  that  the  de- 
fendants' label  was  .no  infringement,  and 
was  lawfully  used  on  a  stock  bottle  with 
a  champagne  bottle  shape.  But  if  the 
same  label  was  used  on  another  stock  bot- 
tle, having  a  panel  on  the  back  side»  It  be- 
came an  infrlugemeat,  because  of  the 
shape  of  the  bottle,  ou  which  .,it  was 
placed ;  and  the  use  of  the  label  on  snch  a 
bottle  must  be  prevented  by  ininoction. 
As  both  styles  ot  bottle  were  open  to  the 
psblic  as  stock  bottles,  the  label  was  as 
lawful  upon  one  pfi.them  as  upon  the 
i>ther.  'The  plaintiffs  could  no  more  ac- 
quire an  exclusive  right  to  a  stock  bottle 
by  priority  of  use  than  they  could  acquire 
an  exclusive  right  to  Dr.  Jayne's  cap  label 
by  being  the  first  to  appropriate  it  with- 
out his  knowledge  or  consent.  Adopting 
the  conclusions  ot  the  learned  judge,  that 
the  label  ot  tbed^eadants  did  not  Infringe 
upon  that  ot  the  plaintiffs,  and  that  the 
defendants  had  a  legal  right  to  use  their 
own  names  in  their  business,  wecaanot 
sustain  this  decree.  It  is  accordingly  set 
aside,  and,  as  no  ground  of  equitable  relief 
appears  upon  the  record  before  as,  the  bill 
Is  dismissed,  at  the  cost  of  the  appellees. 

(M*  Pa.  8t  nt)         

LooAN  V.  Eva  et  &U 
(Supreme  Court  of  PennsyVoa/nia.    Oct  6, 1891.) 

Hssvunsa  Tbust—Etidinob— Rights  ov  Poa- 
caiasB. 
1.  In  ejectment,  the  Issue  was  whether  plain- 
till  had  purchased  the  land  in  question  at  fore- 
closure sale  subject  to  a  resulting  trust  In,  favor 
of  the  mortgagor's  wife.  The  wife's  evidence 
showed  that  she  bad  inherited  a  separate  estate 
worth  tl, 775  daring  coverture;  that  she  loaned 
WOO  of  it  to  her  sister,  who  invested  it  in  land : 
that  oo  a  sale  of  this  property  she  received  CI,  200 
from  tbe  sister  to  repay  the  tOOO  and  other  Joans; 
that  she  gave  this  41, 200  to  her  husband,  with 
directions  to  buy  the  land  In  dispute,  and  to  take 
the  title  in  her  name;  that  the  husband,  un- 
knoMm  to  her,  took  tbe  title  in  his  own  name; 
and  that  plaintiff  wben  he  purchased  at  fore- 
closure sale,  knew  that  tbe  wife  had  a  separate 
estate,  a  portion  of  whioh  was  Invesiied  in  the 


property  in  qnestion.  ^eldk  that  the  evidence 
was  sulBcieDt  to  justify  a  finding  by  the  jury 
that  the  wife  had  estahlisbed  a  resulting  trust  in 
the  land  to  the  extent  of  C600. 

2.  Iho  mortgagee's  Ignorance  of  any  equities 
in  favor  of  the  mortgagor's  wife  in  the  mortgaged 
premises  protects  the  purchaser  at  the  foreclos- 
ure sale  from  «  trust  resulting,  in  the  wife's  fa- 
vor from  the  fact  that  she  fumiahed  part  of  the 
purchase  money,  though  such  purchaser  was  a 
saretv  on  the  bond  secured  by  the  mortgage,  and 
was  familiar  with  all  the  facts  when  the  mort- 
gage was  executed. 

Appeal  from  cour^  of  common  pleas, 
York  county. 

Ejectment  by  John .  N.  Logan  against 
Susan  Era  and  Henry  G.  Eva,  ber  hus- 
band. Plain.tlfl  claimed  title  as  purchaser 
under  foreclosure  sale  of  a  mortgage  exe> 
cuted  by  defendant  Henry  G.  Eva  to  Vin- 
cent K.  Keesey.  The  jury  found  that 
plaintiff  was  entitled  to  the  premises  sub- 
ject to  the  payment  ot  $000  to  Susan  Eva. 
Plaintiff  obtained  a  rule  to  show  causa 
why  this  verdict  should  not  be  set  aside, 
and  be  apiieals  from  an  order  discharging 
the  rule.    Reversed. 

Sten'art,  NIlea  &  Neff,  for  appelant.  M. 
L.  Fiaber,  for  appellees. 

McCoLLOM,  J.  The  substantial  ques- 
tions raised  by  this  appeal  are  whether 
tbe'Cvidcnce  Is  sufficient  to  establish  a  re- 
sulting trust,  and  whether,  tbe  appellant 
is  protected  by  the  mortgagee's  want  of 
notice  of  It.  The  instructions  to  the  Jury 
respecting  the  nature  and  kind  of  proof  re- 
quired to  develop  and  successfully  assert 
the  trust  were  unobjectionable,  and  in  har- 
mony with  our  decisions  on  tbe  subject. 
It  is  not  with  tbe  principles  announced  in 
this  connection  that  tbe  appellant  takes 
issue,  but  with  the  evidence,  which  be 
affirms  is  not  full  and  clear  enough,  under 
tbe  decisions,  to  support  the  appellees' 
claim.  This  objection  necessitates  nn  ex- 
amination ot  tbe  testimony  to  determine 
its  adequacy.  It  shows  that  Mrs.  Eva  re- 
ceived, during  coverture,  from  tbe  estate 
of.  a  deceased  uncle  in  England,  fl,775; 
that  this  was  an  inheritance,  and  consti- 
tuted her  separate  estate:  that  she  loaned 
f  600  of  It  to  her  sister,  which  was  after- 
wards paid  in  tbe  purchase  ot  the  Berry- 
man  property:  that  she  and  her  husband 
testiaed  that  $1,900  of  it  was  used  In  that 
purchase;  that  on  tbe  sale  of  this  proper- 
ty she  received  $1,200  ot  its  proceeds, 
which  she  gave  to  ber  husband,  with  di- 
rections to  invest  in  the  property  in  dis- 
pute, and  upon  an  understanding  between 
tbemtbat  she  should  have  the  title,  and 
tbat  tbe  money  wcw  used  in  tbe  purchase 
ot  tbe  property  as  directed;  but  that  the 
husband,  unknown  to  ber,  took  the  deed 
of  It  in  bis  own  name.  It  shows,  further, 
tha>t  tbe  appellant  knew  tbat  she  bad  a 
separate  estate,  a  portion  of  which  was 
paid  upon  the  prc^erty.  We  think  tbe 
evidence  was  suflScient  to  justify  a  flnding 
of  all  the  facts  essential  to  establish  a  re- 
sulting trust.  It  was  contradicted,  but 
tbe  credibility  of  tbe  witnesses  was  tor  the 
jury.  It  was  ascertained  by  their  verdict 
tbat  tbe  appellee  bad  f600  In  tbe  land,  and 
It  seems  very  clear  to  us  from  tbe  evidence 
that. at  least  tbat  amount  of  her  separata 
estate  was  used  in  its  purchase. 
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It  is  well  settled  that  a  purchaser  of 
land  Is  unaffected  by  a  secret  trust  or  eq> 
uity  unknown  to  him,  and  that  he  may 
pass  title  thereto,  untrammeled  by  the 
trust,  to  a  person  who  has  notice  of  it. 
"A  mortgagee  is  regarded  as  a  purchaser, 
and  is  protected  from  all  secret  equities 
and  trusts  of  which  be  had  no  notice. 
Heister  v.  Fortner,  2  Bin.  40;  Cover  v. 
Black.  1  Pa.  St.  493.  Notice  to  a  purchas- 
er at  the  sheriff's  sale  on  the  mortgage 
comes  entirely  too  late.  If  the  mortgagee 
had  no  notice  when  the  mortgage  was  ex- 
ecuted." Martin  v.  Jackson,  2f7  Pa.  St. 
504.  y.  K..  Keesey  was  the  mortgagee  of 
the  land  in  dispute,  and  It  is  conceded 
that  he  had  no  notice  of  the  alleged  trust 
In  favor  of  Mrs.  Eva.  At  a  sheriff's  sale 
of  the  land  on  the  Keesey  mortgage,  pub- 
lic notice  of  Mrs.  Eva's  claim  was  given, 
and  the  appellant  became  the  purchaser. 
It  is  admitted  that  his  knowlfdge  of  the 
trust  derived  from  the  notice  given  at  the 
sale  does  not  Impair  his  title,  but  it  Is 
claimed  tbat,  inasmuch  as  he  was  surety 
in  the  bond  secured  by  the  mortgage,  and 
familiar  with  the  transaction  in  consum- 
mation of  which  the  morteage  was  exe- 
'cuted,  he  cannot  find  shelter  under  Kee- 
sey's  title.  This  claim  was  sustained  in 
the  court  below,  and  we  must  give  it  our 
sanction  or  reverse  the  Judgment.  It  will 
be  seen  at  the  outset  that  the  claim  of  the 
appellees  makes  the  source  of  the  appel- 
lant's knowledge  of  the  trust,  and  the 
time  he  acquired  it,  factors  in  determining 
whether  he  has  a  title  subject  to  the  trust 
or  Independent  of  it.  We  cannot  assent  to 
this  propoHition.  It  must  be  borne  in 
mind  that  the  rule  which  protects  a  pur- 
chaser with  notice  is  not  the  outcome  of  a 
tender  regard  for  him.  It  is  the  logical 
sequence  of  the  doctrine  that  a  bona-  Ode 
purchaser,  without  notice  of  a  secret  eq- 
uity, takes  a  title  unaffected  by  it.  If 
such  a  purchaser  could  only  pass  his  title 
to  persons  ignorant  of  the  trust,  the  mar- 
ket value  of  hlB  property  would  be  depre- 
ciated by  the  restriction,  and  his  enjoy- 
ment of  it  would  be  very  much  impaired. 
Hence  the  lawdeclaresthat  the  knowledge 
of  his  vendee  is  not  in  the  way  of  the 
transmission  of  his  title,  untrammeled  by 
the  trust.  Nor  can  we  see  bow  the  fact 
that  the  appellant  was  a  surety  in  the  bond 
secured  by  the  mortgage  can  affect  the 
question  under  consideration.  The  learn- 
ed judge  of  tbe  court  below,  in  his  opinion 
refusing  a  new  trial,  said,  in  substance, 
that  the  appellant's  position  as  surety  en- 
titled him  to  subrogation  to  all  the  rights 
of  the  mortgagee.  If  so,  why  could  he 
not  purchase  the  mortgagee's  title  at  tbe 
sheriff's  sale?  In  Stewart  v.  Reed,  91  Pa. 
St.  287,  McClurkan  bought  the  property 
at  sheriff's  sale.  He  then  sold  it  to  Stew- 
art, who,  by  agreement  between  them,  re- 
ceived his  deed  for  it  directly  from  the 
sheriff.  An  attempt  was  made  to  impeach 
Stewart's  title,  on  the  ground  that  be 
made  false  representations  which  deterred 
certain  parties  from  bidding  at  the  sale, 
in  consequence  of  which  the  land  was  sold 
for  less  than  It  was  worth.  It  was  held 
that  as  McClurkan  was  the  purchaser,  and 
had  no  knowledge  of  the  fraud,  his  equity 
protected  his  vendee;  this  court  saying: 


"In  tbe  absence  of  any  collusion  between 
McClurkan  and  Stewart,  we  are  clearly  of 
opinion  that  Stewart  Is  entitled  to  take 
shelter  behind  McClurkan's  equitable  ti- 
tle. "  Certainly,  if  Mcdnrkan's  equity  was 
suflScient  to  protect  Stewart,  notwith- 
standing his  participation  in  a  fraud  con- 
nected with  the  sale,  Keesey's  title  will 
sustain  the  appellant's  contention,  al- 
though he  may  have  been  cognizant  of  the 
facts  which  raised  the  resulting  trust. 
The  fifth,  sixth,  and  seventh  specifications 
of  error  are  sustained,  and  the  remalnine 
specifications  are  dismissed.  Tbe  Judg- 
ment is  reversed,  and  a  venire  facias  de  no- 
vo awarded. 


(IM  Pa.  Bt.  Mt) 
Ebhlkman  t.  Bolemds. 
(Supreme  Covrt  of  Pennsylvania.    Oct.  5, 18B1.) 

CONTBIBHTIOM  BETWBBN  SVBBTIBS. 

A  surety  on  an  administrator's  bond,  who 
has  collected  money  belonging  to  the  estate,  and 
who  has  himself  wrongfully  loaned  it  to  a  third 
person,  without  the  knowledge  or  consent  of  his 
CO  surety,  cannot  hold  suoh  co-surety  liable  for 
any  part  of  the  amount  which  he  waa  compelled 
to  pay  to  the  estate  owing  to  the  Insolvenoy  of 
the  borrower. 

Appeal  from  court  of  common  pleas, 
Lancaster  county;  D.  W.  Pattbbson, 
Judge. 

Aaaampsit  by  D.  O.  Eshleman  against 
Bobert  M.  Bolenlus.  There  was  a  Judg- 
ment In  plaintiff's  favor  tor  want  of  a 
suflScient  affidavit  of  defense,  whereupon 
defendant  took  this  writ  of  certiorari.  Re- 
versed. 

Tbe  affidavit  of  defense  was  as  follows: 
"Daniel  M.  Harman,  administrator  of 
John  H.  Harman,  deceased,  resided  in 
1888,  and  continues  to  reside,  in  Baltimore 
county.  In  the  state  of  Maryland.  Tbe 
plaintiff  was  tbe  attorney  for  tbe  adminis- 
trator, and  likewise  co-surety  with  the 
defendant  on  the  said  administrator's 
bond.  That  the  said  plaintiff,  acting  aa 
attorney  for  Daniel  M.  Harman,  adminis- 
trator, etc.,  received  from  Reuben  Baer, 
executor  of  the  last  will  and  testament  nf 
Daniel  Harman,  deceased,  the  sum  of  ($1,- 
374.61)  one  thousand  three  hundred  and 
seventy-four  dollars  and  sixty-one  cents, 
which  was  the  full  share  of  the  intestate 
of  tbe  estate  of  Daniel  Harman,  deceased. 
Tbat  of  the  sum  so  received,  after  pay- 
ing several  small  items,  there  remained 
tbe  earn  of  ($1,846.61 )  one  thousand  three 
hundred  and  forty-six  dollars  and  sixty-one 
cents.  Your  atfiant  is  informed  and  ex- 
pects to  be  able  to  prove  on  tbe  trial  that 
the  plaintiff  retained  the  said  sum  of  fl,- 
846.61  to  indemnify  himself  from  liability  on 
the  said  administrator's  bond.  That  aft- 
erwards the  plaintiff  deposited  the  snm 
of  ($1,354.11)  thirteen  hundred  and  fifty- 
tour  dollars  and  eleven  cents,  on  June  Stb, 
1884,  in  tbe  bank  of  A.  S.  Henderson,  In 
the  city  of  Lancaster,  without  tbe  knowl- 
edge orconsent  of  your  affiant,  the  defend- 
ant in  this  suit,  taking  a  certificate  of  de- 
posit, of  which  tbe  following  is  a  copy: 
'91,354.11.  No.  1.549.  Banking  House  of 
A.  S. Henderson,  Lancaster,  Pa..  June  25th, 
1884.  D.  M.  Harman,  administrator  of  the 
estate  of  .lohn  H.  Harman,  deceased,  has 
deposited  in  this  office  thirteen  hundred 
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and  flfty-toar  and  11-100  dollars,  payable 
to  blB  order  or  tbe  order  otD.G.  Eahleman, 
hlB  attorney,  on  the  return  of  this  certifi- 
cate twelve  months  after  date,  with  in- 
terest at  the  rate  of  four  per  cent,  per  an- 
nam.  No  interest  allowed  after  due.  A. 
S.  Hendkkson.  W.  H.'  That  this  certifi- 
cate of  deposit  the  plaintilt  received  and 
held  until  the  13th  day  ot  January,  1885, 
when  A.  S.  Henderson  died,  and  it  was 
learned  that  he  was  insolvent.  Afterwards 
the  plaintiff,  as  attorney  for  D.  M.  Har- 
man,  administrator  as  aforesaid,  present- 
ed a  claim  against  the  estate  ot  A.  8.  Hen- 
derson, deceased,  upon  the  said  certificate 
of  deposit,  and  there  was  paid  to  him  a 
dividend  amounting  to  f  357  42.  That' 
your  affiant  had  no  knowledge  from  any 
one  that  the  said  plaintiff  had  received  tbe 
money  of  the  estate  of  John  H.  Harman, 
as  aforesaid,  and  only  learned  of  it  when 
a  citation  was  Issued  out  ot  the  orphans' 
court  of  Lancaster  county,  in  1886,  npon 
Daniel  M.  Harman,  administrator,  to  file 
his  account.  That  your  affiant  at  no 
time  ratified  the  action  of  the  plaintiff  in 
malting  tbe  deposit  of  said  money  In  the 
banlf  of  A.  S.  Henderson,  all  of  which  your 
affiant  expects  to  be  able  to  prove  on  the 
trial  of  said  suit.  That  the  loss  sustained 
by  the  estate  of  John  H.  Harman,  de- 
ceased, as  aforesaid,  was  caused  by  the 
negligence  and  want  of  care  on  the  part 
of  the  plaintiff  in  depositing  the  money  in 
said  bank,  who,  as  a  surety  on  the  admin- 
istrator's bond,  voluntarily  assumed  the 
duty  and  obligation  of  keeping  the  money 
of  said  estate  safe,  and  in  a  secure  place 
for  purposes  of  distrlbntion.  And  further 
saith  not." 

B.  Frank £'s/)7eman,)or appellant.  Cbas. 
J.  Lnadis  and  O.  Robs  Eahlemsm,  tor  ap- 
pellee. 

Green,  J.  The  affidavit  of  defense  con- 
tains a  positive  averment  that  tbe  money 
received  by  the  plaintiff  for  Daniel  M.  Har- 
man, administrator,  etc.,  was  deposited 
by  the  plaintiff  in  the  Henderson  Bank,  and 
that  he  took  therefor  a  certificate  of  de- 
posit payable  12  months  after  date,  with 
Interest  at  4  per  cent.  This  certificate  we 
held  in  Baer's  Appeal,  1Z7  Pa.  St.  360, 18  Atl. 
Rep.  1,  to  be  a  loan  not  authorized  bylaw, 
for  which  the  administrator  was  person- 
ally liable.  It  seems  now  that  Mr.  Eshle- 
man,  who  was  attorney  for  the  adminis- 
trator, was  also  one  of  the  sureties  on  bis 
bond,  and  paid  the  loss  himself.  He  seeks 
to  recover  in  the  present  action  one-half 
tbe  loss  from  the  defendant,  who  was  his 
co-surety.  The  defendant  alleges  in  bis 
affidavit  of  defense  that  the  loan  made  to 
tbe  Henderson  Bank  by  the  plaintiff  was 
made  without  his  knowledge  or  consent, 
and  tbat  he  never  ratified  the  action  of 
tbe  plaintiff  in  making  the  loan.  The  loss 
of  the  money  was  the  result  e.xclusively  of 
tbe  unantburized  loan  made  by  the  plain- 
tiff to  the  Henderson  Bank,  and  it  is  diffi- 
cult to  understand  upon  what  principle 
the  defendant  can  be  held  responsible  for 
any  part  of  the  loss  as  between  him  and 
the  plaintiff.  The  facts  set  forth  in  tbe 
affidavit  ot  defense  must  be  accepted  as 
verity  for  the  purposes  of  the  case  as  it  is 
now  presented,  and  upon  these  facts  tbe 


plaintiff's  own  action  was  tbe  sole  cause 
of  tbe  loss.  Had  tbe  loan  been  made  by 
tbe  administrator,  a  different  question 
wonld  have  arisen.  But  a's  it  is,  conceding 
the  entire  good  faith  of  the  plaintiff,  tbe 
case  must  b  determined  by  the  very  famil- 
iar principle  that,  where  one  of  two  inno- 
cent persons  must  suffer,  he  must  bear  the 
loss  whose  act  or  neglect  has  been  tbe 
occasion  of  the  suffering.  Jefters  v.  Gill, 
91  Fa.  St.  290.  It  v^as  the  plaintiff  himself 
whose  act  occasioned  the  loss,  according 
to  the  facts  stated  in  the  affidavit  of  de- 
fense, and  therefore  be  cannot  recover 
against  the  defendant,  who  was  entirely 
innocent  of  any  participation  In  tbe  act. 

Judgment  revei-sed,  and  procedendo 
awarded. 

(143  Pa.  St.  276) 

Keiser  v.Mabanov  City  Oas  Co. 

(Suiprerw  Court  of  PenngyUsania.   Oct.  6, 1891.) 

NinsA.NCE— Actio!;  for  Damaoes — Evidence. 

1.  In  an  action  by  an  innkeeper  a^inst  a 
neighboring  manufacturer  of  illuminating  gas 
for  damages  for  injuries  to  plaintifl  in  the  sick- 
ness of  his  family  and  loss  of  business,  caused 
by  the  escape  of  gas  from  waste  due  to  defend- 
ant's negligence  in  conducting  Its  business, 
plaintiff  must  show  such  facts  as  will  enable  the 
Jury  to  determine  the  amount  of  his  loss,  and 
whether  it  was  in  fact  caused  by  defendant's  neg- 
ligence, and  not  substitute  for  such  facts  lus  own 
conjecture. 

2.  In  suoh  action,  where  a  suit  in  equity  for 
an  injunction,  also  brought  by  plaintiff,  is  still 
pending,  t^e  jury  cannoL  on  the  Question  of  ex- 
emplary damages,  consider  the  fact  that  a  pre- 
linunary  Injunction  has  been  granted  in  the 
eqni^  suit,  and  has  been  violated  by  defendant, 
nor  the  fact  that  there  in  pending  in  suoh  suit  an 
application  for  an  attachment  for  contempt  for 
such  violation. 

Appeal  from  conrt  of  common  pleas, 
Schuylkill  county ;  Perbbino,  Judge. 

Ac  lion  by  Francis  Keiser  against  the 
Mabanoy  City  Gas  Company  for  damages 
for  injuries  to  plaintiff,  an  innkeeper,  in 
the  sickness  of  his  family  and  loss  of  busi- 
ness, caused  by  the  escape  of  gas  from 
waste  from  defendant's  works,  alleged  to 
have  been  due  to  defendant's  negligence  In 
conducting  its  business.  Judgment  for 
plaintiff.    Defendant    appeals.    Reversed. 

J.  W.  Ryon  and  T.  H.  B.  Lyon,  for  ap- 
pellant. Q.  H.  Gerber  &nA  F.  W.  Bechtel, 
for  appellee. 

WiLUAMS,  J.  The  manufactureof  Illum- 
inating gas  in  a  town  or  city  by  an  incor- 
porated gascompany  is  a  lawful  business. 
If  the  ordinary  processes  ot  manufacture 
are  employed  and  conducted  In  the  ordi- 
nary manner,  equity  will  not  restrain  the 
prosecution  of  the  business;  but  if  the 
company  neglects  to  make  use  of  the  or- 
dinary processes  or  tbe  ordinary  precao- 
tions,  and  harm  is  thereby  done  to  others, 
the  negligence  will  justify -intervention  by 
a  court  of  equity  to  restrain  its  continu- 
ance, and  sustain  an  action  at  law  for  the 
recovery  of  damages  by  the  injured  party. 
The  right  of  action  in  such  cases  grows, 
not  out  of  the  exercise  of  its  corporate 
franchises  by  the  company,  but  out  of  the 
negligence  of  which  it  is  guilty  In  tbe  man- 
ner of  conducting  its  business.  Artificial 
persons  are  bound  equally  with  natural 
persons  by  tbe  maxim,  "s/c  utere  tuo  aoa 
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alleaum  IsRdaa,'"  aad  are  liable  in  Uke  man- 
ner to  those  who  may  b^  injured  by  their 
neglect  to  observe  its  requirements.  Gas 
Co.  V.  Marphy,  89  Pa.  St.  %7.  The  plain- 
tiff in  this  case  seeks  to  recover  damages, 
not  tor  theestablishmentof  the  gas-works 
or  the.  manufacture  ol  gas  in  his  neigb- 
burbood,  but  for  negligence  in  the  manner 
in  which  .the  manufacture  is  conducted. 
He  alleges  that  the  waste  from  the  works 
is  turned  into  the  North  Mahauoy  creek, 
a  small  stream,  which  passes  the  gas- 
works, and  crosses  bis  own  lot;  and  that 
by  reasonof  the  smell  of  gas  arising  from 
the  waste  his  house  is  filled  at  times  with 
offensive  odors  affecting  injuriously  the 
health  of  himself  and  family  and  the  com- 
fort of  his  guests.  The  defendant  denies 
that  the  unwholesome  odors  noticeable 
at  times  in  the  plaintiff's  house  are  due  to 
waste  in  the  stream,  or  are  the  odors  of 
gas,  and  asserts  that  they  are  due  to  the 
presence  of  slaughter-houses  and  privies 
along  the  stream,  by  which  its  waters  are 
loaded  with  Impurities,  and  to  the  defect- 
ive arrangement  of  the  privies  connected 
with  the  plaintiff's  hotel  and  stables. 
The  defendant  further  denies  that  any  ap- 
preciable Injury  has  been  sustained  by  the 
plaintlH  by  reason  of  tbeodorscompiained 
of,  whatever  may  be  their  source. 

Two  questions  are  thus  raised  for  con- 
sideration: First.  Is  the  defendant  guilty 
of  negligence  in  the  management  of  the 
business  of  producing  gas?  This  is  a  ques- 
tion of  fact,  which  was  submitted  to  the 
jury  upon  all  the  evidence  in  a  manner  of 
which  neither  party  can  justly  complain. 
The  remaining  question  relates  to  the 
measure  of  damages,  and  is  brought  to  our 
attention  by  the  4th, 6th, 8th, I9tb,  and  23d 
assignments  of  error.  The  rule  is  well  set- 
tled, as  we  have  said  in  an  pplnion  just  filed 
in  the  case  of  Kubb  v.  <>amegle  Bros., 
(Pa.  Sup.)  22  Atl.  JElep.  649,  that  a  loss  in 
the  selling  or  rental  value  of  real  estate  by 
reason  of  the  establishmentof  alawful,  but 
undesirable,  buainess  in  the  vicinity,  does 
not  give  a  cause  of  action.  A  licensed 
hotel  or  a  livery  stable,  a  saloon  or  meat 
market,  and  many  other  kinds  of  busi- 
ness, are  calculated  to  affect  the  desirabil- 
ity of  a  neighborhood  as  a  place  of  resi- 
dence, and,  consequently,  to  depreclnte  the 
valne  of  adjoining  property ;  but  the 
ownersof  such  property  are  without  legal 
remedy  for  their  loss.  Nor  will  the  fact 
that  the  business  of  the  adjoining  owner 
Is  a  source  of  some  personal  discomfort 
and  annoyance  give  a  right  of  action  so 
long  as  the  business  is  lawful,  and  con- 
ducted in  a  lawful  manner.  There  must 
be  substantial  injni-y  done,  and  the  act  or 
negligence  complained  of  must  be  the 
cause  of  the  Injury.  If,  therefore,  the  Jury 
find  that  the  defendant  has  been  guilty  of 
negligence  in  the  care  of  its  waste,  and 
that  the  plaintiff  has  suffered  any  suiMlan- 
tial  loss  as  the  result  of  the  presence  of  the 
waste  in  the  stream,  then  a  cause  of  ac- 
tion has  been  e8tal>li8hed,  and  compensa- 
tion should  bemade  fur  the  loss  sustained. 
What  is  that  loss?  The  burden  of  show- 
ing its  nature  and  extent  Is  on  the  plain- 
tiff. If  sickness  of  himself  or  other  mem- 
ber of  his  family  is  alleged,  the  character 
and  duration  of  the  sickness  should  be 


shown,  and  the  expenses  or  suffering  In- 
cident to  it;  and  the  fact  that  it  was 
caused  by  the  presence  of  the  odor  arising 
from  the  waste  should  be  made  to  ap- 
pear. If  loss  of  business  is  alleged,  this 
should  be  shown  with  the  degree  of  cer- 
tainty. The  facts  from  which  the  jury 
may  determine  whether  there  has  been  a 
loss  of  custom  at  the  hotel  due  to  the  pres- 
ence of  the  odor  of  the  waste,  and  how 
great  that  loss  has  been,  should  be 
shown.  It  is  not  enough  tor  the  plaintiff, 
after  haying  shown  that  a  few  transients 
went  elsewhere  for  a  night,  or  failed  to 
return  to  his  hotel  on  their  next  visit  to 
Mahanoy  City,  to  guess  that  hiit  loss  of 
'profits  due  to  this  single  cause  would 
reach  fSOO  per  annum.  If  he  has  any 
knowledge  of  what  his  Income  was  during 
the  six  years  preceding  the  bringing  of  this 
suit,  whether  there  was  a  falling  off  in 
its  amount,  and  what  that  falling  off  was. 
he  should  lay  the  tacts  before  the  jury. 
If  he  does  not  know  the  facts,  or  does  not 
choose  to  disclose  them,  he  cannot  substi- 
tute a  mere  conjecture.  Absolute  accura- 
cy is  not  required,  but  such  facts  as  fairly 
lead"  to  a  conclusion,  and  guide  the  jury  in 
fixing  the  amount  of  his  loss  from  this 
cause,  should  be  laid  before  them. 

The  plaintiff  also  claimed  exemplary 
damages.  This  subject  was  brought  to 
the  attention  of  the  learned  judge  by  the 
plaintiff's  third  point,  which  asked  that 
the  jury  be  Instructed  that  "in  determin- 
ing this  question  you  may  take  into  con- 
Bideration  whether  or  not  the  injury  com- 
plained of  WHS  continued  after  the  begin- 
ning of  the  present  suit,  the  fact  that  an 
injunction  was  issued  by  the  court  to  re- 
strain the  defendanlT,  and  whether  or  not 
said  injunction  was  violated  by  the  de- 
fendant."  The  fact  that  the  defendant 
continued  the  negligent  practice  com- 
plained of  after  tbe  suit  was  brought  was, 
if  shown,  a  proper  subject  for  considera- 
tion in  determining  whether  exemplary 
damages  should  be  awarded  or  not.  Bat 
the  equity  case  was  pending  and  undecid- 
ed when  this  case  was  tried.  The  plain- 
tiff had  a  right  to  go  into  equity  In  order 
to  restrain,  and  to  go  into  a  court  of  law 
to  recover  damages  for,  the  negligent 
manner  of  dealing  with  the  waste  of  the 
gas-works;  but  the  fact  that  an  action  at 
law  was  pending  would  not  help  a  chan- 
cellor in  reaching  a  proper  conclusion,  nor 
would  the  fact  that  a  bill  was  pending  in 
equity  be  of  any  service  to  a  Jury  In  set- 
tling the  damagns  which  should  be  award- 
ed to  the  plaintiff.  Equally  without  sig- 
nificance was  the  fact  tb&t  an  application 
for  an  attachment  was  pending  in  the 
equity  case.  The  application  is  the  act  of 
the  plaintiff.  When  it  is  heard  and  deter- 
mined, the  defendant,  if  found  guilty,  wi  I 
be  punished  for  the  contempt  in  the  court 
whose  mandate  he  has  disregarded.  Bat 
the  jury  in  this  case  have  no  right  to  in- 
quire "whether  or  not  said  Injunction 
was  violated  by  the  defendant,"  aud  pun- 
ish him  for  such  violation  by  imposing  ex- 
emplary damages  upon  him.  It  is  not  the 
violation  of  an  order  of  a  court  of  equity, 
but  some  act  of  wantonness,  directed  to- 
wards the  plaintiff,  that  must  ba  found  by 
the  jury  as  a  basis  for  the  imposition  of 
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exemplary  damages.  It  th48  was  not  so, 
It  might  happen  that  the  coart  wtioae 
process  tt  in  charged  has  been  vlulated 
night,  on  tall  bearing,  acqnit  the  defend- 
ant of  the  alleged  contempt,  and  discharge 
the  rale  for  the  attachment ;  while  in  the 
mean  time  a  )ury  sitting  In  another  conrt 
may  have  convicted  and  punished  blm  for 
the  oBense  which  a  chancellor,  after  full 
Investigation,  finds  that  he  did  not  com- 
mit. Fur  the  reasons  now  given  the 
Judgment  in  this  case  Is  reversed,  and  a 
new  ventre  ordere<1. 

(143  Pa.  Bt  «4)  ■ 

Ck>MMO.N WEALTH  Y.  McMANUS. 

(Supreme  Court  0/  Permtylvania.   Oct.  5, 1801. ) 

For  majority  opinion,  see  21  Atl.  Kep. 
1018. 

MiTCBBLL,  .1.,  {concaning.)  I  concur  in 
affirming  this  Judgment,  and  in  the  rea- 
sons given ;  bat  upon  one  point  I  would 
go  further,  and  put  an  end,  once  for  all, 
to  a  doctrine  that  I  regard  as  nnsonnd 
in  every  polntot  view,— historical, logical, 
or  technical.  The  prisoner  at  the  trial  re- 
-qnested  the  Judge  to  charge  the  Jury  that 
they  were  "judges  of  the  law  as  well  as  of 
the  facts. "  The  learned  Judge, feeling  him- 
self bound  by  the  language  of  Kane  v. 
Oom.,  S8  Pa.  Bt.  522,  answered  that  the 
Jury  had  bF«n  sworn  to  decide  the  case  on 
the  law  and  the  evidence;  that  the  state- 
ment of  the  law  by  the  court  was  the  best 
evidence  of  the  law  within  thejury's  reach ; 
and  that  therefore,  in  view  of  that  evi- 
dence, and  viewing  it  as  evidence  only,  the 
Jury  was  to  be  gdidnd  l>y  what  the  court 
had  9aid  with  reference  to  the  law.  The 
point  should,  In  my  opinion,  have  been 
answered  with  an  unqualified  negative. 
The  jury  are  not  judges  of  the  law  in  any 
case, civil  or  (.-rinilnal.  Neither  at  common 
law  nor  under  the  constitution  of  Penn- 
sylvania is  the  determination  of  the  law 
any  part  of  their  duty  or  their  right.  The 
notion  is  f>f  modem  growth,  and  arises 
undoubtedly  from  a  perversion  of  the  his- 
tory and  results  of  the  celebrated  contest 
over  the  rigii  t  to  return  a  general  verdict, 
especially  In  cases  of  libel,  which  ended  In 
Fox's  Bill.  32  Geo.  III.  c.  60.  In  the  early 
days  of  jury  trials,  isHues  that  wentto  the 
country  were  usually  simple,  and  were 
probably  submitted  to  the  Jury  without 
much  separation  of  law  and  fact  by  the 
Jndg^e,  and  in  that  sense  Juries  decided  the 
law.  Bnt  the  distinction  between  ques- 
tions of  law  and  tact,  and  the  tribunals 
for  their  decision,  respectively,  lies  at  the 
foundation  of  our  Jnridical  system,  aud 
there  was  no  time  when  it  did  not  exist. 
The  rule,  ad  qneationem  factiaon  respond- 
ent  Jadfcea,  ad  queattonem  Juris  Don  re- 
Hpond6ntJuratores,VTBM«a  ancientmaxim 
in  the  days  of  Coke.  (Oo.  Litt.  155a;  Altb- 
am'sCase,  8  Coke,  155s;  Dowman's  Case, 
9  Coke,  13m;)  and  Mr.  Bigelow,  treating 
of  the  class  of  cases  raising  questions 
of  law  or  some  question  of  fact  prop- 
erly belonging  to  the  ccurt  to  decide, 
quotes  the  case  cX  Archbishop  of  Canter- 
bury V.  Abbot  of  Battel  Abbey,  1  Rotnl. 
143,  temp.  Stepb.,  which  "tnrned  upon  a 
question  of  law,  and  was  decided  (with- 
out appointment  of  a  trial  term)  just  aa 


a  modern  case  of  the  kind  would  be  de- 
cided, by  a  submission  of  the  point  ot 
law  in  the  question  to  the  determina- 
tion ot  the  court,  and  not  to  some  test  im- 
posed by  the  parties."  History  of  Proced- 
ure in  England  during  the  Norman  Period, 
by  M.  M.  B'gelow,  (page  286.)  Nor  was 
there  any  distinction,  in  resiieet  to  the 
merely  Incidental  way  in  which  Juries 
passed  upon  matters  of  law,  between  civil 
and 'Criminal  cases.  They  might  return  a 
general  or  a  special  verdict  in  either,  but 
they  early  songht  to  escape  the  obligation 
of  giving  a  general  verdict,  because  It  sub- 
jected them  to  the  risk  of  an  attaint;  and 
Coke  says:  "Some  justices  did  rule  over 
the  recognitors  to  g^ve  a  precise  or  direct 
verdict,  wltbont  finding  the  special  mat- 
ter." 2  Inst.  422.  To  relieve  juries  from  the 
burden  the  statute  of  Westminster  II.,  c. 
80,  enacted,  "  Quod  Jvsticiarll  ad  assisaa 
capiendo  asalgnatt,  non  compellant  Jura- 
torea  dicere  pnaelae  ai  ait  diaaeiaina  vel 
non,  dummodo  dicere  volunerint  verlta- 
tent  faiiti  et  petere  auxlHum  Jnatic;"  and, 
commenting  upon  this  section.  Coke  says: 
"In  the  end  It  bath  been  resolved  that  in 
all  actions,  real,  personal,  and  mixed,  and 
upon  all  issues  joined,  general  or  special, 
the  jury  might  find  the  matter  of  fact  per- 
tinent, •  •  •  and  thereupon  pray  the 
discretion  of  the  court  for  the  law ;  and 
this  the  jurors  might  do  at  the  common 
law,  not  only  in  cases  between  party  and 
party  whereof  this  act  patteth  an  exam- 
ple of  the  assise,  but  also  in  pleas  of  the 
crown."  2  Inst.  425.  It  is  a  striking 
illustration  of  the  uniformity  ot  human 
motives  at  all  periods,  that,  while  the 
attaint  remained  as  a  remedy  for  perversi- 
ty or  favoritism,  the  struggle  ot  juries 
was  to  escape  the  obligation  of  general 
verdicts,  and  to  maintain  the  right  ot 
special  findings  of  fact;  bat,  when  the  de- 
cline and  final  disuse  of  the  attaint  ren- 
dered tbem  practically  irresponsible,  the 
strnirglewas  reversed,  and  juries  asserted 
stoutly  the  right  to  give  general  verdicts, 
while  the  tendency  of  lawyers  and  judges 
was  to  confine  tbem  to  special  findings  of 
fact,  and  to  have  the  court  pronounce  the 
result  as  a  matter  of  law.  The  period  ot 
transition  was  long,  and  changes  slow. 
It  was  clearly  and  justly  felt  that  juries 
as  judges  of  the  law.  In  any  but  an  inci- 
dental way,  were  an  anomaly  in  the  sys- 
tem, and  perhaps  those  who  endeavored 
to  do  away  with  it  claimed  too  much. 
Safety  was  thought  to  reside  in  the  reten- 
tion by  juries  of  the  right  to  give  general 
verdicts.  In  view  of  the  constant  and 
notorious  failure  ot  justice  in  certain 
classes  ot  cases,  by  the  occasional  perver- 
sity and  the  frequent  cowardice  of  juries. 
It  may  be  doubted  whether  it  would  not 
have  produced  better  results  to  have  en- 
larged the  power  of  judges  to  compel  spe- 
cial verdicts.  But,  however  this  may  be, 
the  right  ot  juries  to  give  general  verdicts, 
especially  in  criminal  cases,  has  been 
maintained,  and  the  last  contest  made 
on  it  was  In  regard  to- libel.  The  exact  line 
between  law  and  tact,  not  always  easy 
to  draw,  presented  in  the  case  ot  libel 
some  special  dlffleultles,  technical  and 
other.  The  alleged  libel  being  in  writing, 
its  terms  were  not  in  dispute,  and  nat- 
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nrally  fell  to  tlie  uourt  to  pcuBS  apon,  as 
other  writinga  did ;  and  the  intent,  libel- 
OD8  or  otherwise,  being  claimed  as  a  legal 
inference,  there  was  nothing  left  in  dis- 
pute but  the  fact  of  publication  and  the 
truth  of  the  innuendo.  Accordingly  the 
Jnriee  in  Dean  of  St.  Asaph's  Case,  3  Term 
R.  428,  note,  abd  King  v.  Withers,  Id., 
were  confined  to  these  two  points;  and  it 
was  to  counteract  these  rulings  of  Builer 
and  Mansfield  and  Kenyon,  (though  it 
cannot  be  disputed  that  they  were  In  ac- 
cordance with  long-settled  practice,)  and 
to  secure,  in  libel  as  in  other  cases,  the 
right  of  the  Jury  to  find  a  general  verdict 
upon  the  whole  matter  In  issue,  that  the 
act  of  32  Geo.  Ill,  c.  60,  was  pass<>d.  The 
text  of  thatfamouR  statute  is  worth  quot- 
ing to  show  how  little  foundation  it  af- 
fords for  the  Buperstnicture  that  Is  sought 
to  be  built  upon  It.  '  It  Is  entitled  "An  act 
to  remove  doubts  respecting  the  functions 
of  Juries  in  cases  of  libel,  "and  Its  language 
is:  "Whereas,  doubts  have  arisen  wheth- 
er on  the  trial  of  an  indictment  •  •  » 
for  the  making  or  publishing  any  ]il)el, 
where  an  Issue  Is  Joined  *  *  *  on  the 
plea  of  not  guilty  pleaded,  it  be  competent 
to  the  Jury  impaneled  to  try  the  same  to 
give  their  verdict  upon  the  whole  mat- 
ter in  issue,  be  it  therefore  declared  •  •  • 
that,  on  every  such  trial,  the  Jui;v  sworn 
to  try  tlie  issue  inay  give  a  general  ver- 
dict of  guilty  or  not  guilty  upon  the 
whole  matter  put  in  issue  upon  such  In- 
dictment or  information;  and  shall  not 
be  required  or  directed  by  the  court  or 
Judge  before  whom  such  Indictment  or  In- 
formation shall  be  tried  to  find  the  defend- 
ant or  defendants  guilty,  merely  on  tlie 
proof  of  the  publication  by  such  defend- 
ant or  defendants  of  the  paper  charged  to 
be  a  libel,  and  of  the  sense  ascribed  to  the 
same  in  such  indictment  or  information: 
provided,  always,  that,  on  every  such 
trial,  the  court  or  Judge  before  whom  such 
indictment  or  Information  shall  be  tried 
shall,  according  to  their  or  his  discretion, 
give  their  or  his  opjnion  and  directions  to 
the  jury  on  the  matter  In  Issue  between 
the  king  and  the  defendant  or  defendants, 
in  like  manner  as  in  other  criminal  cases: 
provided,  also,  that  nothing  herein  con- 
tained shall  extend,  or  be  construed  to  ex- 
tend, to  prevent  the  Jury  from  finding  a 
special  verdict,  in  their  discretion,  as  iu 
other  criminal  cases:  provided,  also,  that 
in  case  the  Jury  shall  find  the  defendant  or 
defendants  gailty,  it  shall  and  may  be 
lawful  for  the  said  defendant  or  defend  ants 
to  move  In  arrest  of  Judgment,  on  such 
ground  and  In  such  manner  as  by  law  he 
or  they  might  have  done  before  the  pass- 
ing ol  this  act,  anything  herein  contained 
to  the  contrary  notwithstanding. " 

Nothing  could  be  clearer  than  the  care 
with  which  this  act  was  directed  to  the 
exact  point  in  controversy,  the  right  to 
render  a  general  verdict  of  guilty  or  not 
guilty  upon  the  whole  issue  In  case  of 
libel,  and  the  equal  care  with  which  the 
right  of  the  court  to  pass  finally  upon  the 
questions  of  law  was  preserved  by  the 
provisos  that  the  Judge  should  give  the 
jury  his  "opinion  and  directions,"  and 
that  a  verdict  shoald  still  not  be  conclu- 
sive  of  the  law  against  a  defendant,  but  be 


should  have  his  right  to  an  arrest  of  ]adg> 
ment,  as  theretofore  enjoyed.  The  claim 
that  Juries  were  to  be  judges  of  the  law 
was  thus  intentionally  and  carnally  ex- 
cluded. The  constitution  of  Pennsylvania 
was  made  in  1790,  two  years  before  Fox's 
libel  act.  The  controversy  was  then  at 
Its  height,  and  the  subject  commanded 
popular  attention.  In  tact,  Pennsylvania 
had  borne  rather  a  dlstiuguished  part  in 
the  discussion,  and  the  speech  of  Andrew 
Hamilton  in  the  trial  of  John  Peter Zenger 
was  regarded  as  the  vindication  of  popular 
rights,  and  not  only  quoted  as  such  by 
Ersklne,  but  referred  to,  among  other  au- 
thorities, by  Hargrave.  Co.  LItt.  155b. 
"No  lawyer,"  says  Mr.  Blnney,  "can  read 
that  argument  without  perceiving  that 
while  It  was  a  spirited  and  vigorous, 
though  rather  overbearing,  harangne, 
which  carried  the  jury  away  from  the  In- 
struction of  the  court,  and  from  the  estab- 
lished law  of  both  the  colony  and  the 
mother  country,  he  argued  elaborately 
what  was  not  law  anywhere  with  the 
same  confidence  as  he  did  the  better  points 
or  his  case.  It  Is,  however,  wurth  remem- 
bering, and  to  his  honor,  that  he  was  half 
a  century  before  Mr.  Ersklne,  and  the  de- 
claratory act  of  Mr.  Fox,  In  asserting  the 
right  of  the  jury  to  give  a  greneral  verdict 
In  libel  as  much  as  In  murder. "  Leaders  of 
the  Old  Bar  of  Philadelphia,  p.  15.  The 
members  of  our  convention  of  1790  were 
familiar  with  the  subject,  and  the  minutes 
show  that  much  care  was  given  to  fram- 
ing the  clause  in  the  declaration  of  rights 
which  refers  to  It.  Section  7  of  article  9, 
relating  to  liberty  o(  the  press,  was  orig- 
inally reported  to  the  convention  by  the 
committee  to  draft  a  proposed  constitu- 
tion, on  December  21, 1789,  In  the  following 
form :  "That  the  printing  presses  shall  be 
free  to  every  person  who  undertakes  to 
examine  the  prDceeding  of  the  legislature, 
or  any  branch  of  government,  and  no  law 
shall  ever  be  made  restraining  the  right 
thereof.  The  free  communication  of 
thoughts  and  opinions  is  one  of  the  most 
invaluable  rights  of  men,  and  every  citizen 
may  freely  speak,  write,  and  print,  being 
responsible  tor  the  abuse  of  that  liberty.  * 
Proceedings  of  Convention,  p.  162,  (Har- 
risburg,  1K25.)  This  was  reported  from 
committee  of  the  whole  on  February  5, 
1790,  In  the  same  form,  (dropping  only  the 
word  "most"  before  the  word  "invalua- 
ble,")  but  with  the  addition:  "But  upon 
Indictments  for  the  publication  of  papers 
investigating  thecondnct  of  individuals  in 
their  public  capacity,  or  of  those  applying 
or  canvassing  for  office,  the  truth  of  the 
facts  may  be  given  In  evidence  In  justifica- 
tion upon  the  general  Issue."  Id.  174.  On 
February  22d,  this  section  being  under 
consideration,  Mr.  Addison  offered  oh  a 
substitate  for  the  sentence  last  quoted: 
"  In  prosecutions  for  libels,  their  truth  or 
design  maybe  given  In  evidence  on  the 
general  Issue,  and  their  nature  and  tend- 
ency, whether  proper  for  public  informa- 
tion or  only  for  private  ridicule  or  malice, 
be  determined  by  the  Jury."  To  this  an 
amendment  offered  byMr.  McKean  to  add, 
"under  the  directions  of  the  court,  as  In 
other  cases,"  was  adopted  almost  ananl- 
monsly,  the  vote  being  56  to  8;  but  the 
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substitote  itsell  received  a  bare  majority, 
32  to  27,  the  strong  minority  being  In  ta- 
Yor  of  restricting  the  trutti  as  a  Justifica- 
tion to  cases  of  publications  upon  the  con- 
duct of  persons  In  their  public  capacity  or 
of  candidates  tor  office.  Id.  220-222.  Tbe 
convention,  having  ordered  tbe  proposed 
constitution  tc  be  published  for  the  con- 
Hlderation  of  the  citizens,  adjonmed  on 
February  26th  to thefollowing August.  On 
reconvening,  the  Instrument  was  again 
talcen  up  tor  discussion,  section  by  section, 
and  the  minority  made  strenuous  further 
efforts  to  restrict  the  Justification  to  cases 
of  public  officers,  at  one  time  failing  only 
by  the  close  vote  of  30  to  32.  During  the 
progress  of  tbe  debate,  an  amendment  ot- 
tered by  Mr.  Lewis,  and  seconded  by  Mr. 
McKean,  that  "  the  Jury  shall  have  tbesame 
right  to  determine  the  law  and  tbe  fact, 
under  the  direction  of  tbe  court,  as  In  oth- 
er cases,  was  carried,  and  the  clause  finally 
adopted  in  the  form:  "In  prosecutions  for 
the  publication  of  papers  investigating  the 
official  conduct  of  officers  or  men  in  a  pub- 
lic capacity,  or  where  the  matter  publisiied 
Is  necessary  or  proper  for  public  informa- 
tion, the  truth  tnereof  maybe  given  in  evi- 
dence; and.  In  all  Indictments  for  libels, 
the  Jury  shall  have  a  right  to  determine 
the  law  and  the  facts,  under  the  directions 
of  tbe  court,  as  in  other  cases. "  Id.  274, 
279.  It  Is  impossible  to  read  these  various 
steps  in  the  formulation  of  our  fundament- 
al law  without  seeing  that  there  was  never 
at  any  time  the  Intention  to  make  or  to 
consider  juries  as  in  any  sense  Judges  of 
the  law.  No  such  possible  construction 
seems  to  have  been  apprehended  until  sug- 
gested by  McKeau,  and  tbe  practically 
unanimous  vote  onhismotionto  add,  "un- 
der the  direction  of  "the  court,  as  in  other 
cases, "  shows  the  feeling  of  theconventton 
on  this  subject.  McKean  was  at  that  time 
one  of  the  foremost  perHonages  of  the  com- 
monwealth, perhaps  its  best-trained  law- 
yer. He  had  studied  in  the  Temple,  and 
was  familiar  with  the  details  of  tbe  legal 
controversy  between  Builer  and  Mansfield 
on  the  one  side,  and  Erslslne  on  the  other, 
before  Fox  took  it  up  as  a  matter  of  pol- 
itics ;  and  he  knew,  as  Lewis  and  Wilson 
atid  Boss  and  Sitgreavesand  Addison  and 
Find  ley  and  other  leaders  of  the  conven- 
tion knew,  that  tbe  contest  was  not  for 
any  control  by  the  Jury  as  judges  of  the 
law, — even  Junius  hardly  ventured  to  put 
bis  denunciations  of  Mansfield  in  that 
form,— but  for  the  right  of  applying  the 
law  to  the  facts,  and  pronouncing  the  re- 
sult by  a  general  verdict.  And  such  was 
the  oaderstandlng  of  tbe  convention,  as  it 
was  of  parliament  two  years  later,  and 
such  the  natural  meaning  of  the  language 
on  which  they  finally  settled  to  express 
their  purpose.  It  puts  beyond  question 
the  right  to  return  a  general  verdict, 
nothing  more.  To  cut  thesentence  in  two, 
and  say  the  jury  are  "  to  determine  thela  w, " 
is  not  only  to  pervert  the  meaning,  but 
to  oulllfy  tbe  other  command,  that  they 
arc  to  determine  "under  the  direction  ot 
tbe  court. "  What  they  are  to  determine  is 
"the  law  and  tbe  tacts  as  in  other  cases;" 
that  l0,  the  law  as  given  to  them  by  tbe 
court,  and  tbe  facts  as  shown  by  the  evi- 
dence.   Tbey  are  bound  to  take  tbe  law 


from  the  court,  but,  86  taking  it,  they  have 
tbe  right  to  apply  it  to  the  tacts  as  tbey 
may  find  them  to  he  proved,  and  to  an- 
nounce  the  result  of  the  wholebya  general 
verdict  of  guilty  or  not  guilty.  Any  other 
construction  would  be  totally  at  variance 
with  the  fundamental  principles  of  our 
system  of  jurisprudence,  and  with  our  set- 
tled and  uncontested  practice.  It  has 
never  been  claimed  that  the  jury  are  to  de- 
termine what  evidence  is  admissible  or 
what  witness -competent,  yet,  it  they  are 
Judges  of  the  law,  they  should  decide  these 
often  most  Important  law  points  in  acase. 
So  as  to  the  sufficiency  of  an  Indictment. 
Again,  the  jury  have  a  right  to  return  a 
special  verdict,  even  In  a  crimiual  case. 
Powman's  Case,  9  Coke,  12h;  2  Inst.  425; 
Hargrave's  note  to  Co.  LItt.  155b.  It  Is  ad- 
mitted that  they  must  decide  the  facts, 
and,  if  they  are  judges  ot  tbe  law,  then  it 
is  their  duty  to  decide  it,  and  they  cannot 
transfer  that  duty  to  thn  court.  The  pris- 
oner might  demand  his  right  that  tbey 
should  exercise  their  full  functions.  But 
all  the  authorities  are  to  the  contrary, 
and.  If  the  finding  of  facts  can  be  separat- 
ed from  the  conclusion  of  law,  the  latter 
will  be  decided  by  tbe  judges  by  their  own 
views.  "When  a  jury  find  the  matter 
committed  to  their  charge  at  large,  and 
further  conclude  against  law,  the  verdict 
in  good,  and  the  conclusion  ill. "  Heydon's 
Case,  4  Coke,  42b.  "The  office  of  twelve 
men  is  no  other  than  to  Inquire  of  matters 
of  fact,  and  not  to  adjudge  what  tbe  law 
is,  tor  that  is  the  office  of  the  court,  and 
not  ot  tbe  jury ;  and  it  they  find  tbe  mat- 
ter of  fact  at  large,  and  further  say  that 
thereupon  the  law  is  so,  where  in  truth 
tbe  law  is  not  so,  the  judges  shall  adjudge 
according  to  tbe  matter  of  fact,  and  not 
according  to  the  conclusion  ot  the  jury." 
Townsend's  Case,  1  Plowd.  114h.  And  see 
a  Hale,  P.  C.  302;  1  Chit.  Crim.  Law,  645. 

Much  misunderstanding  has,  in  my  judg- 
ment, been  caused  in  this  state  by  the  case 
of  Kane  V.  Com.,  89  Pa.  St.  522.  In  that 
case  the  point  wa«  put  to  the  court  below 
that  "the  jury  are  the  judges  of  tbe  law 
and  the  tact, "  and  all  that  this  court  de- 
cided was  that  the  point  should  have  been 
affirmed.  The  languf^ge  ot  Chief  Justice 
Shabswood  was.  however,  less  guarded 
than  was  usual  with  that  eminent  jurist; 
and,  following  Stata  v.  Croteau,  23  Vt.  14,  be 
dismisses  tbe  perfectly  clear  and  substan- 
tial distinction  between  "power"  and 
"right"  with  a  brevity  that  is  scarcely 
consistent  with  the  weight  of  the  subject. 
"The  distinction  between  'power'  and 
'right,'"  he  says,  "  whatever  may  be  its 
value  in  ethics,  in  law  is  very  shadowy 
and  unsubstantial.  He  who  has  legal 
power  to  do  anything  has  the  legal  right. 
No  court  should  give  a  binding  Instruction 
to  a  jury  which  they  are  powerless  to  en- 
force by  granting  a  new  trial  If  It  should 
be  disregarded. "  It  Is  somewhat  remark- 
able that  the  chief  justice  should  assume, 
as  is  so  commonly  done  by  counsel,  that 
the  jury  will  construe  the  law  more  favor- 
ably tor  the  prisoner  that  the  court  would. 
It  is  only  such  a  construction,  too  favora- 
ble to  the  prisoner,  that  the  court  is  pow- 
erless to  remedy  by  a  new  trial;  and  that 
lack  of  power  arises,  not  because  the  jury's 
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legal  power  Ib  the  same  ais  a  legal  right, 
but  becaase,  for  reasons  of  general  policy, 
one  verdict  of  acqalttal  Is  a  final  and  Irre^ 
Terslble  terminatlou  of  the  case.  If  legal 
power  means  legal  right,  then  a  jury  has 
a  right  to  acquit  any  prisoner  without  re- 
gard to  either  law  or  evidence;  for  their 
power  to  do  so  is  beyond  question,  and 
they  cannot  be  held  to  any  accountabili- 
ty, though  they  follow  the  maxim  of  lynch 
law,— that  tlie  murdered  man  deserved  to 
die  anyhow,  and  therefore'  bis  murderer 
should  not  be  punished,  even  though  be 
no  longer  seeks  refuge  behind  the  thin  veil 
of  transitory  insanity  that  began  when 
the  shot  was  fired,  and  ended  when  It  had 
killed  its  man.  whether  the  distinction 
between  power  and  right  be  shadowy 
and  unsubstantial  In  practice  or  not,  it  is 
clear  and  vital,  and  I  mast  repudiate  such 
a  confusion  of  logical  as  well  as  moral 
ideas.  A  Jury  may  disregard  the  evidence, 
but  no  Judge  has  ever  said  It  had  the  legal 
right  to  do  so,  and.  If  the  disregard  is  of 
the  weight  of  the  evidence  favorable  to 
the  prisoner,  the  court  sets  aside  tlio  ver- 
diet  without  hesitation;  and  even  this 
court,  though  it  does  not  pass  upon  the 
wdght  of  evidence,  does  examine  its  suffi- 
ciency, and  may  on  that  ground  reverse 
without  a  new  venire.  Com.  v.  Fleming, 
130  Pa.  St.  163,  18  Atl.  Rep.  622;  Com.  v. 
Knarr,185  Pa.  St.  47,19  Atl.  Rep. 805;  Com. 
V.  Railroad  Co.,  135  Pa.  St.  256, 19  Atl.  Rep. 
1051;  Com.  v.  Brown,  158  Pa.  St.  452, 21  Atl. 
Rep.  17;  Com.  t.  Ruddle,  142  Pa.  St.  144,  21 
Atl.  Rep.  814,— are  a  few  recent  instances 
of  the  exercise  of  this  power. 

So  the  Jury  may  disregard  the  law  favor- 
able to  the  prisoner.  As  was  suggested 
by  theleamed  Judge  at  the  trial  of  the  case 
In  hand,  the  Jury  had  the  legal  power  to 
find  murder  of  the  first  degree,  without  re- 
gard to  the  element  of  premeditation;  but 
no  Judge  would  contend  that  they  had 
the  legal  right  to  do  so,  and,  if  the  evi- 
dence of  premeditation  was  heluw  thelegal 
standard  determined  by  tbe.court  as  mat- 
ter of  law,  not  only  would  the  trial  court 
set  aside  the  verdict,  bnt  this  court  would 
be  bound  to  review  the  evidence,  and  de- 
termine If  the  legal  elements  of  murder  of 
the  first  degree  existed  in  the  ca«e.  Such 
powers  and  Huch  duties  in  the  courts  are 
absolutely  inconsistent  with  the  right  of 
the  Jury  to  be  in  any  sense  Judges  of  the 
law. 

This  is  not  new  doctrine,  but  the  long- 
established  law  of  the  state.  Alexander 
Addison  was  one  of  the  staunchest  aasert- 
ers  of  the  rights  of  Juries  in  the  constitu- 
tional convention,  and  was  one  of  the 
minority  of  three  who  voted  against  Mc- 
Kean's  amendment  to  Insert  the  words, 
"under  the  direction  of  the  court,  as  In 
other  cases ; "  hut  when,  three  years  later, 
be  presided  in  the  oyer  and  terminer  of 
Washington  county,  he  laid  down  the  law 
in  these  precise  and  forcible  terms: 
"  Whether  the  facts  are  so  or  so,  it  lies  with 
you  to  determine,  according  as  you  believe 
the  testimony.  Supposing  them  so  or  so, 
whether  they  amount  to  murder  or  man- 
slaughter is  a  question  of  law  for  the  court 
to  determine.  You  may  find  according  as 
you  believe  or  disbelieve  the  facts;  and, 
comparing  the  facta  with  the  rules  of  law, 


that  the  prisoner  Is  guilty  or  not  guilty 
[of  murder,]  or  guilty  of  manslaughter; 
or  you  may  find  the  facts  specially,  with- 
out drawing  any  conclusion  of  guilt  or  in- 
nocence, leaving  it  to  the  court  to  pro- 
nounce the  construction  which  the  law 
puts  on  the  facts  found ;  but  yon  cannot, 
bnt  at  the  peril  of  violation  of  duty,  be- 
lieving the  facts,  say  that  they  are  not 
what  the  law  declares  them  to  be,  for  this 
would  be  taking  upon  you  to  make  the 
law,  which  is  the  province  of  the  legrisla- 
ture,  or  to  construe  the  law,  which  is  the 
province  of  the  court. "  Pennsylvania  v. 
Bell,  Add.  160.  And  la  Sherry's  Case,  an 
indictment  for  murdtir  growing  ont  of  the 
riots  of  1844,  removed  by  certiorari  from 
the  quarter  sessions  of  Philadelphia,  and 
tried  in  the  nisi  prlOB  in  April,  1845,  Jus- 
tice Rogers  charged  the  Jury  as  follows: 
"You  are.  It  is  true.  Judges,  in  a  criminal 
case,  in  one  sense,  of  both  law  and  fact ; 
for  your  verdict,  as  in  civil  cases,  must 
pass  on  law  and  fact  together.  If  yon 
acquit,  .you  interpose  a  final  bar  to  a  sec- 
ond prosecution.  •  •  •  Thepopularim- 
presslon  is  that  this  power  •  •  •  arises 
from  a  right  on  the  Jury's  part  to  decide 
the  law,  as  well  as  the  facts,  according  to 
their  own  sanse  of  right.  Bnt  it  arises 
from  no  such  thing.  It  rests  upon  a  funda- 
mental principle  of  the  common  law  that 
no  man  can  twice  he  put  in  Jeopardy  for 
the  same  offense.  •  •  ■  It  Is  impor- 
tant for  you  to  keep  this  distinction  In 
mind,  remembering  that,  while  yon  have 
the  physical  power  by  an  acquittal  to  dis- 
charge a  defendant  from  further  prosecu- 
tion, you  have  no  moral  power  to  do  so 
against  the  law  laid  down  by  the  court. 
The  sanctity  of  your  conclusions  in  case 
of  an  acquittal  arises,  not  from  any  inher- 
ent dominion  on  your  part  over  the  law, 
but  from  the  principle  that  no  man  shall 
be  twice  put  in  jeopardy  for  the  same 
offense,— a  principle  that  attaches  equal 
sanctity  to  an  acquittal  produced  by  a 
blunder  of  the  clerk  or  an  error  of  the  at- 
torney general.  •  •  •  You  will  see 
from  these  considerations  the  greatlmpor- 
tance  of  the  preservation,  in  criminal  as 
well  as  in  civil  cases,  of  the  maxim  that 
the  law  belongs  to  theconrt,  and  the  facts 
to  the  Jury.  My  duty  Is  therefore  to 
charge  yon  that,  while  you  will  In  this 
case  form  your  own  Judgmentof  the  facta, 
you  will  receive  the  law  as  it  is  given  to 
youby  the  court. "  Whart.  Horn.  Append. 
721.  To  the  same  effect,  though  less  ex- 
plicitly developed,  are  the  rulings  by  Sbr- 
QB/iNT,  J.,  of  this  court.  In  Com.  v.  Van 
Sickle,  Brightly,  N^  P.  73;  and  by  Oibson. 
C.  J.,  in  Com.  V.  Harman,  4  Pa.  St.  269. 
And  this,  also,  seems  to  have  been  the  later 
and  better  considered  opinion  of  Judge 
Baldwi.s,  whose  charge  in  D.  S.  v.  Wilson. 
Baldw.9d,  is  commonly  quoted  as  author- 
ity on  the  other  side.  See  his  charge  in  O. 
S.  V.  Shive,  Baldw.  612.  I  do  not  under- 
stand that  the  case  of  Kane  ▼.  Com.  was 
intended  to  overrule  or  conflict  with  these 
decisions,  and,  notwithstanding  the  lati- 
tude of  the  language  of  the  opinion,  the 
real  point  decided  did  not  go  beyond  the 
affirmation  of  the  right  to  an  instruction 
that  "  the  Jury  are  the  Judges  of  the  law 
and  the  facts."    In  the  present  case  tt 
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will  be  observed  that  the  instruction  asked 
was  that  the  Jury  are  "  Judges -ol  the  law 
as  well  as  of  the  fact;"  that  itt,  of  each, 
not  merely  of  the  Joint  result  of  both. 
For  myself,  I  think  even  the  formula  that 
the  Jury  are  Judges  of  the  law  and  the  facts 
objectionable,  as  tending  to  convey  to  the 
Jury  a  wrong  idea.  The  language  of  the 
constitution  is  that  thejuryshali  have  the 
right  to  determine  the  law  and  the  facts 
under  the  direction  of  the  court.  This  is 
the  accurate  formula,  and  it  means  only 
that  they  have  the  right  to  determine  the 
Joint  result  of  the  law  and  the  facts  by  a 
general  verdict.  This  is  the  form  which 
ought  til  be  used  when  Instruction  on  the 
subject  is  asked,  and  it  ought  to  be  ac- 
companied by  explicit  instruction  that  the 
Jury  are  not  judges  of  the  law,  in  all  caues 
wliere  there  Is  any  apparent  danger  that 
•:he  Jury  wUl  arrogate  to  themselves  such 
function. 

My  conclusions  on  the  general  subject, 
therefore,  are:  (1)  That  the  jury  never 
were  Judges  of  the  law  in  any  case,  civil  or 
criminal,  except  incidentally,  as  Involved 
in  the  mixed  determination  of  law  and 
fact  by  a  general  verdict.  (3)  Even  if  It 
could  be  conceded  that  they  may  have 
been  so  in  primitive  times,  their  right  cer- 
tainly ceased  after  the  Introduction  of  bills 
of  exception  and  the  granting  of  new 
trials,  and  admitt  dly  has  notexUted  in 
civil  cases  for  centuries.  (3)  That  there 
was  not  originally,  nor  isnow,  any  distinc- 
tion In  this  respect  between  civil  and  crim- 
inal cases,  the  true  rule  as  to  both  being 
that  "the  immediate  and  direct  right  of 
deciding  upon  questions  of  law  is  intrust- 
ed to  the  judges;  In  a  jury  it  is  only  inci- 
dental." Hargrave'snote  toCo,Lltt.  155Z>. 
The  Idea  of  a  difference  in  the  rights .  aud 
functions  of  Juries  In  ciyii  and  criminal 
cases,  as  to  the  determination  of  the  law, 
arose  from  a  misconception  of  the  contro- 
versy over  the  right-to  give  a  general  ver- 
dict, and  was  an  error  for  which  there  is 
no  respectable  English  authority,  and 
which  the  best  American  authorities  have 
overwhelmingly  disapproved.  And,  even 
if  the  jury  had  originally  bad  such  right 
In  criminal  cases,  It  was  an  anomaly,  be- 
longing to  the  period  when  jurors  were 
selected  from  the  vicinage  because  of  their 
knowledge  of  the  case,  and,  like  its  con- 
gener, has  changed  and  disappeared,  be- 
cause totally  inconsistent  witli  the  func- 
tions of  courts  nnd  juries,  as  now  under- 
stood, with  sound  reason,  and  with  com- 
mon sense.  And  such  change,  if  change  it 
be,  has  the  sanction  of  the  constitutional 
provision  that  the  jury  shall  determine, 
"under  the  direction  of  the  court, "  of  the 
legislative  provisions  for  bills  of  exception, 
the  review  of  the  evidence  in  cases  of  mur- 
der, etc.,  and  of  the  loug-settled  and  incon- 
testable power  of  courts  to  decide  ques- 
tions of  evidence,  to  set  aside  verdicts  and 
grant  new  trials  without  limit,  except 
when  controlled  by  the  ancient  maxim  of 
the  common  law,  embodied  In  our  consti- 
tutional declaration  of  rights,  that  no  man 
shall  be  twice  vexed  for  the  same  offense. 

This  whole  subject  is  discussed  with  ex- 
haustive learning  and  ability  in  State  v. 
Crotean,  23  Vt.  14.  The  opinion  of  the 
court  by  Hali,,  J.,  is  the  only  serious  at- 


tempt that  I  have  been  able  to  find  to 
support  the  dogma  tor  which  it  Is  now 
mainly  rcBponslble,  and,  with  great  re- 
spect for  that  eminent  jurist,  it  appears 
tome  that  his  whole  argument  Is  based 
on  the  confusion  of  tlie  right  to  determine 
the  law  with  the  right  to  render  a  general 
verdict.  A  careful  examination  of  all  the 
authorities  cited  by  him  (and  they  include 
everything  which  the  most  learned  and 
diligent  research  could  discover)  shows 
that  they  only  go  so  far  as  to  sustain  the 
right  of  the  jury  not  to  be  judges  of  or  to 
determine  tlie  law,  but  only  to  apply  it 
through  a  general  verdict.  The  dissenting 
opinion  of  Bexnbtt,  J.,  in  the  same  case, 
display?  equal  learning  and  sounder  rea- 
soning. It  is  a  store-house  of  information 
on  the  subjeict,  and  has  anticipated  every- 
thing that  can  be  said  upon  it.  .\  mas- 
terly analysis  and  review  by  Chief  Justice 
Shaw  will  also  be  found  in  Com.  y.  Antbes, 
5  Gray,  18.5.  There  are  less  elaborate,  but 
equally  clear  and  forcible,  statements  of 
the  argument  by  Stobt,  J.,  in  D.  S.  v. 
Battiste,  2  Sum.  240;  by  B.  B.  Cubtis, 
.T.,  in  U.  S.  V.  Morris,  1  Curt.  23,  49;  by 
GiiXHRiBT,  J.,  in  Pierce  v.  State,  18  N.  H. 
68«;  arid  by  Shaw,  C.  J.,  in  Com.  v.  Porter, 
10  Mete.  (Moss.)  268.  See,  also,  Montgom- 
ery V.  State,  11  Ohio, 427;  Montee  v.  Com., 
8  J.  J.  Marsh.  149;  Townsend  v.  State,  2 
Blackf:  151,  (but  see  Armstrong  v.  State, 
4  Blackf.  247:)  Pierson  v.  State,  12  Ala. 
153;  Hardy  v.  State,  7  Mo.  607;  Nels  v. 
State,  2  Tex.  280;  Brown  v.  Com.,  (Va. 
1890,)  10  S.  E.  Rep.  746;  a  very  able  and 
compendious  statement  of  the  contro- 
versy in  England  while  still  raging,  be- 
fore the  passage  of  the  libel  act,  by  Mr. 
Hargrave  in  his  note  to  Co.  Lltt.  156b;  an 
article  by  Chief  Justice  Wade,  of  Montana, 
In  3  Crim.  Law  Mag.  484;  and  one  by  the 
late  Dr.  Francis  Wharton  in6  South.  Law. 
Rev.  (N.  S.)  3.52,  (reprinted  in  36  Leg.  Int. 
405  and  1  Crim.  Law  Mag.  47;)  7  Dane, 
Abr.  381-883 ;  2  Law  Rep.  187 ;  16  Law  Rep. 
1 ;  and  State  v.  Buckley,  13  Amer.  Law 
Reg.  (N.  S.)  355.  As  already  said,  there  is 
not  a  single  respectable  English  authority 
for  the  doctrine  In  question,  and  against 
the  foregoing  solid  phalanx  of  the  best 
American  Judicial  nnd  professional  opin- 
ion I  have  not  been  able  to  find  a  single 
well-considered  case,  except  State  v.  Cro- 
teau,  which,  as  already  seen,  was  by  a  di- 
vided court.  Under  these  circumstances, 
whether  the  doctrine  tie  of 'much  practi- 
cal importanceor  not,  I  cannot  help  think- 
ing it  a  matter  of  regret  that  any  vestige 
of  it  should  be  left  in  Peunsylvania. 

•: (60  Conn.  32$) 

State  v.  New  7ork.  N.  H.  &  H.  R.  Co. 

(8u%n-eme  Cowrt  qf  Error*  of  ComiMMeat.  April 
30,1891/) 

CONBTITimONAI.  IiAW— RUI.R0A1>  TAXSS— VAI.VA- 

noN. 

1.  Revision  Conn.  ISTS,  tit  13,  o.  6.  i  7,  as 
amended  in  1878,  whioh  orovldes  tbat  when  only 
part  of  a  railroad  lies  in  the  state  it  shall  pay  taxes 
on  such  proportion  of  the  valuation  of  its  capital 
stock,  funded  and  floating  debt,  and  bonds  as  the 
length  of  Its  road  lying  in  the  state  bears  to  the 
entire  length  of  the  road,  is  not  nnconstitutional 
as  laying  a  tax  on  Interstate  commeroe. 

2.  In  the  absence  of  any  statutory  provision 
for  oompelling  railroad  (xxnpanlas  to  pay  their 
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state  taxes,  saob  taxes  may  be  collected  by  an 
actlOQ  brought  by  the  state. 

8.  Revision  Conn.  1875,  tit.  IS.  o.  6,  {  6.  as 
amended  in  1S87,  which  allows  railroad  compa- 
nies to  deduct  from  the  valuation  of  their  stock, 
debts,  and  bonds  "the  money  actually  on  hand 
In  cash  in  the  treasury, "  does  not  allow  a  rail- 
road company  to  deduct  loans  to  other  railroads 
on  long  time,  or  stock  of  other  companies  not  in- 
tended to  be  sold. 

4.  The  valuation  of  railroad  property  to  be 
made  by  the  board  of  equalization,  as  directed 
by  Revision  Conn.  1875,  tit.  12,  c.  5,  i  11,  consti- 
tutes a  sufBcient  assessment  of  the  state  tax  upon 
railroads. 

6.  The  provision  of  Revision  Conn.  1875,  tit. 
13,  c.  5,  i  11,  that  the  valuation  of  railroad  prop- 
erty by  the  board  of  equalization  shall  be  final, 
prevents  the  state,  in  an  action  for  railroad 
taxes,  from  showlag  that  the  estimate  of  cash  on 
hand  by  the  railroad  as  stated  by  the  board  is 
erroneous. 

6.  In  such  action  the  evidence  of  past  mem- 
bers of  the  board  is  admissible  to  show  on  what 
information  the  board  acted  in  making  the  as- 
sessment. 

Looms,  J.,  dissenting. 

Case  rese 'ved  from  superior  coort,  Hart- 
ford county. 

Action  by  the  state  of  Connecticut  to 
recover  unpaid  taxes  due  from  the  New 
York,  New  Haven  &  Hartford  Railroad 
Company.    Reserved  on  facts  found. 

A.  P.  Hjrde  andC.  E.  Gross,  for  plaintiff. 
B.  C.  Robinson  and  G.  D.  Watroos,  for  de- 
fendant. 

A.N'ORGWB,  C.  J.  This  1b  an  action 
brought  by  the  state  to  recover  certain 
arrears  of  taxes  claimed  to  be  due  from 
the  defendant  for  the  years  1880  to  1886. 
both  inclusive.  Thequesntions  arereeerrad 
for  the  advice  of  this  court. 

This  state  has  for  many  years  practiced 
a  special  method  of  imposing  taxes  on 
railroads,  and  on  some  other  classes  of 
corporations,  dlfterlnj?  widely  from  the 
general  method  of  taxation  on  other  Icinds 
of  property.  The  statutes  that  were  in 
force  during  the  years  above  named,  re- 
pecting  the  taxation  of  railroads,  were 
sections  5-7,  tit.  12,  c.  5,  Revision  1875, 
us  amended  by  chapters  60,  81,  Acts  1876, 
and  sections  11,  12,  21,  of  the  same  title 
and  chapter  of  that  Revision.  These  sec- 
tions, with  the  amendments  referred  to  in- 
corporated, are  as  follows:  "Sec.  6.  The 
secretary  or  treasurer  of  every  railroad 
company,  an^  portion  of  whose  road  is  in 
this  state,  shall  within  the  first  ten  days 
of  January,  unnnally,  deliver  to  the  comp- 
troller H  sworn  statement  of  the  number 
of  sliares  of  Its  stock,  and  the  market 
value  of  each  share,  the  amount  and  mar- 
ket value  of  Its  funded  and  floating  debt, 
the  amount  of  bonds  issued  by  any  town 
or  city  of  the  description  mentioned  in  the 
twelfth  section  of  chapterflrst  of  this  title, 
when  theavuiis  ofsucb bonds, or  the  stock 
subscribed  and  paid  for  therewith,  shall 
have  been  expended  In  such  construction, 
the  amount  of  cash  on  hand  on  the  first 
day  of  said  month,  the  whole  length  of  its 
road,  and  the  length  of  those  portions 
thereof  lying  without  this  state,  and  also 
thenumber,nBme,and  length  of  each  of  Its 
branches  lying  in  this  state.  Sec.  6.  Each 
of  said  railroad  companies  shall,  on  or  be- 
fore the  twentieth  day  of  January,  an- 


nually, pay  to  the  state  one  per  cent,  of 
the  valuation  of  Its  stock,  funded  and 
floating  debt,  and  bonds  as  contained  la 
said  statement,  after  deducting  from  such 
valuation  the  amount  of  cash  on  band, 
and  from  said  sum  required  to  be  paid,  the 
amount  paid  for  taxes  upon  the  real  es- 
tate owned  byit  and  not  used  torrailroad 
purposes;  and  the  valuation  so  made  and 
corrected  by  the  board  of  equalization 
shall  be  the  measure  of  value  of  such  rail- 
road, its  rights,  franchises,  and  property 
In  this  state  for  purposes  of  taxation; 
and  this  sum  shall  be  in  lieu  of  all  other 
taxes  on  its  franchises,  funded  and  float- 
ing debt,  and  railroad  property  in  this 
state.  Sec.  7.  When  only  a  part  of  a  rail- 
road lies  in  this  sta  te,  the  company  own- 
ing such  road  shall  pay  one  per  cent,  on 
such  proportion  of  the  above-named  valu- 
ation as  the  length  of  Its  road  lying  in 
this  state  bears  to  the  entire  length  of  said 
road.  But  In  fixing  the  aforesaid  valua- 
tion and  length,  neither  the  value  nor 
length  of  any  branch  thereof  In  this  state 
which  the  board  of  equalizatiou  shall  de- 
termine to  be  of  less  value  per  mile  than 
one-f nurth  of  the  average  value  per  mile  of 
the  trunk  road  shall  beincluded  ;  but  every 
such  branch  shall  be  estimated  at  its  true 
and  just  value  by  the  board  of  equalisa- 
tion, and  such  railroad  company  shall 
pay  to  the  treasurer  of  this  state  one  per 
cent,  on  such  value  at  the  time  fixed  for 
the  pa.yment  of  other  railroad  taxes;  and 
when  any  such  sum  becomes  due,  and  such 
company  shall  not  then  have  the  manage- 
ment and  control  of  Its  road,  or  the  road 
bearing  Us  name,  the  person  or  corpora- 
tion then  owning  or  managing  such  rail- 
road shall  pay  such  sum  to  the  state  with- 
in the  time  above  prescribed."  "Sec.  11. 
The  board  of  equaliEatlon  shall  examine 
and  correct  all  statements  returned  to  the 
comptroller  as  required  by  either  of  the 
nine  preceding  sections ;  and  If  any  person 
shall  not  make  such  return  as  prescribed, 
or  shall  make  erroneous  returns,  said  board 
shall,  within  ten  days  after  the  time  lim- 
ited for  making  the  same,  make  out,  upon 
the  best  information  which  tbe.v  can  ob- 
tain, the  statement  required  to  be  made 
and  returned  by  such  person;  and  a  true 
copy  of  each  statement  as  corrected  or 
made  out  by  said  board  shall  be  returned 
to  each  cashier,  treasurer,  secretary,  sa- 
perlntendent,  or  manager,  and  the  valua- 
tion of  the  several  Items  of  money,  estate, 
amount,  and  number  contained  in  Rucb 
statement  shall  be  final,  and  the  Bams  re- 
quired shall  be  paid  according  to  it.  Sec. 
12.  Every  person  who  shall  fall  to  return 
to  the  comptroller,  as  prescribed  In  any  of 
the  preceding  sections  of  this  chapter,  any 
statement  required  to  be  returned,  sbaU 
forfeit  five  hundred  dollars  to  the  state; 
and  every  person  or  corporation  required 
by  any  section  of  this  chapter  to  make  any 
payment  to  the  state,  who  shall  fail  to 
make  it  within  the  time  therein  limited, 
shall  forfeit  to  the  state  twice  the  amount 
required  for  such  payment."  "Sec.  21.  No 
action  commenced  by  the  stale  against 
any  person  or  corporation  for  the  recovery 
of  any  sum  in  the  nature  of  a  tax,  which 
he  or  it  is  required  to  pay  by  the  provis. 
ions  of  this  chapter,  or  for  the  recovery  of 
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the  penalty  for  the  non-payment  thereof, 
aball  be  barred  or  defeated  by  reason  of 
the  omSsBion  or  (ailnre  of  the  board  of 
eqnallzatioQ  to  perform  the  dDties  required 
of  them  by  this  chapter. " 

In  each  of  the  years  ahoye  named  the 
treasurer  of  the  defendant  made  out  and 
delivered  to  the  comptroller,  within  the 
first  10  days  of  January,  a  sworn  state- 
'  ment  purportinf?  and  intended  to  be  a 
true  statement  of  the  affairs  of  that  com- 
pany on  the  Ist  day  of  the  month,  for 
the  purpose  of  taxation,  and  as  required 
by  law.  In  the  year  1880  the  board  of 
equalization  approved  the  statement  so 
made  by  the  defendant's  treasurer,  and 
the  taxes  for  that  year  were  afterwards 
paid  by  the  defendant  to  the  state,  based 
on  the  statement  so  made  and  approved. 
In  the  year  1881  the  board  corrected  the 
statement  made  by  the  treasurer  by  In- 
creasing the  valuation  placed  upon  the 
shares  of  the  capital  stock  by  him.  The 
board  made  no  other  cbunge.  A  true 
copy  of  the  statement  as  thus  corrected 
•was  returned  by  the  board  to  the  treasur- 
er of  the  company.  The  taxes  for  that 
year  were  afterwards  paid  by  the  defend- 
ant to  the  state,  based  upon  the  correct- 
ed statement.  In  the  years  1882, 1888, 1884, 
and  1885  the  board  corrected  the  state- 
ments sent  to  them  by  the  defendant's 
treasurer,  by  increasing  the  valuation  of 
the  shares  of  the  capital  stock,  but  made 
no  other  change,  and  each  year  returned 
to  the  treasurer  a  copy  of  the  statement 
BO  corrected  b.v  them,  and  each  year  the 
taxes  were  paid  based  upon  such  correct* 
ed  statement.  It  is  claimed  by  the  state 
that  each  year  the  amoant  of  "cash  on 
band"  was  very  much  less  than  the  sum 
mentioned  in  the  statemonts,  so  that  in 
each  of  said  years  the  defendant  paid  lees 
taxes  to  the  state  than  the  state  intend- 
ed  it  should  pay,  and  much  less  than  it 
ought  to  have  paid;  amounting  in  all, 
with  interest,  according  to  the  computa- 
tion of  counsel,  to  more  than  fl25,000. 
No  claim  Is  made  that  said  statements 
were  erroneous  In  any  other  respect. 

We  assent  to  the  argument  made  by  the 
counsel  for  the  state  that  the  words  "cash 
on  band,"  as  used  in  said  sixtb  section, in- 
tended "ready  money,  "or  that  which  in 
ordinary  basiness  usage  is  the  same  thing. 
Bank-notes,  checks,  drafts,  bills  of  ex- 
change, certificates  of  deposit,  or  other 
like  instruments  which  pass  with  or  with- 
out indorsement  from  hand  to  hand  as 
money,  or  are  immediately  convertible  in- 
to money,  fall  properly  enough  within 
the  words  "cash  on  hand."  But  there  is 
no  elasticity  of  speech  to  which  the  words 
of  the  statute  can  be  subjected  that  will 
permit  many  of  the  things  included  by 
the  defendant  in  Its  item  of  cash  on  band 
to  be  regarded  as  cash.  Loans  to  other 
railroads  on  long  time,  stock  of  other 
companies  not  intended  to  be  sold,  and 
other  Investments  of  like  kind,  are  clearly 
notcaeh  on  hand.  "Cash on  hand"mean8 
money  at  band  ready  to  be  used,  actual 
cash  or  Its  equivalent,  and  actually  on 
hand.  The  Intent  of  the  statute  in  this 
respect  Is  now  put  beyond  controversy 
by  an  amendment  made  in  1887.  The  lan- 
guage now  Is:  "The  amount  of  money  act- 


ually on  band  in  cash  in  the  treasury  or 
in  the  possession  of  the  proper  officers  or 
agents  of  the  company."  This  amend- 
ment does  not  change  the  meaning.  It 
serves  only  to  make  misinterpretation  im- 
possible. The  amount  of  the  sums  so  im- 
properly included  in  the  Item  of  cash  on 
band  we  have  not  found  It  necessary  to 
compute. 

None  of  the  sections-  above  quoted,  nor 
does  any  other  section  of  the  statutes, 
provide  a  means  for  the  collection  of 
the  taxes  bo  required  to  be  paid.  No  levy 
or  execution  or  other  process  in  the  nature 
of  a  distress  is  authorized,  noris  there  any 
proceeding  specified  by  which  an  unwilling 
corporation  can  be  coerced  to  make  pay- 
ment. A  statute  passed  in  1881,  now  sec- 
tion 3901  of  the  General  Statutes,  while 
providing  that  any  city,  town,  district, 
orcommunity  in  whose  favor  taxes  are  as- 
sessed may  recover  the  same  by  any  prop- 
er complaint  or  proceeding  at  law,  does 
not  mention  the  state  as  being  entitled  to 
the  same  means  to  recover  taxes  assessed 
in  its  favor.  Such  actions  have,  however, 
been  repeatedly  brought  in  the  name  of 
the  state  and  Judgments  therein  rendered. 
And  as  the  twenty-first  section  speaks  of 
actions  by  the  state  for  the  collection  of 
taxes  due  to  itself,  such  an  action  as  the 
present  one  must  be  regarded  as  warrant- 
ed by  usagre,  if  not  clearly  allowed  by  the 
very  words  ol  the  statute.  Colte  v.  Society. 
32  Conn.  173;  Colte  v.  Insurance  Co.,  8& 
Conn.  512;  Nichols  v.  Northampton  Co., 
42  Conn.  103;  State  v.  Railroad  Co..  48 
Conn.  44. 

At  the  outset  of  the  inquiry  it  is  object- 
ed that  the  taxes  here  sought  to  be  recov- 
ered are  invalid  for  the  reaaon  that  the 
method  of  taxation  Imposed  on  the  de- 
fendant violates  article  1,  §  8,  of  the  feder- 
al constitution,  which  provides  that  "  the 
congress  shall  have  power  to  regulate 
commerce  among  the  several  states. "  A 
tax  so  laid  as  to  operate  directly  upon 
commerce  between  this  and  another  state 
would  undoubtedly  be  void;  as,  for  in- 
stance, a  tax  laid  dli-ectly  upon  an  agency 
or  an  Instrument  of  such  commerce,  or 
a  license  for  carrying  it  on,  or  as  a  condlv 
tion  to  its  progress.  The  tax  here  im 
posed  is  not  such  a  one.  It  is  a  tax  upon 
property,  as  property,  located  and  used 
in  this  state.  Nichols  v.  Northampton 
Co.,  42  Conn.  104;  State  v.  Railroad  Co., 
48  Conn. 44.  Such  a  taxis  notforbidden  by 
the  clause  of  the  constitution  above  cited. 
Telegraph  Co.  v.  Massachusetts,  125  U. 
S.  530,  8  Sup.  Ot.  Rep.  961 ;  Thomson  v. 
Railroad  Co.,  9  Wall.  579;  Bank  v.  Com., 
Id.  353. 

The  statutes  ot  this  state  now  in  ques- 
tion do  not  provide  any  means  by  which 
the  tax  therein  imposed  can  be  collected. 
Any  unwilling  corporation  can  contest 
the  whole  tax  as  to  its  validity  or  amount, 
or  any  part  of  it,  in  a  suit.  Just  as  the  de- 
fendant is  doing  in  this  suit.  There  Is  no 
way  other  than  by  a  suit  like  the  present 
one  in  which  the  collection  of  any  tax  im- 
posed by  these  statutes  can  be  compelled ; 
and  In  such  a  suit  any  defendant  may  call 
into  question  the  amount  o£  the  validity 
of  the  tax,  aa  a  whole  or  as  to  any  part 
of  It.    The  valuation  of  railroad  property 


Digitized  by 


Google 


TBS 


ATLANTIC  BEPORTER,  Vol.  22. 


(Conn. 


ander  these  Htatutes,  and  the  asserament 
of  taxes  thereon, !»  not  flnal,  In  the  sense 
that  It  constitutes  a  charge  opon  the 
property  subjected  to  the  tax  or  a  liabili- 
ty fixed  on  the  corporation  owning  it. 
That  result  can  be  attained  and  the  tax 
actually  collected  only  by  a  suit.  An- 
other objection  is  that  "the  taxes  sought 
to  be  recovered  have  never  been  assessed, 
and  without  asNessment  there  can  be  no 
collection  of  taxes."  The  word  "asBess- 
ment, "  when  used  in  connection  with  tax- 
ation, may  have  more  than  one  meaning. 
The  ultimate  purpose  of  an  assessment  in 
such  a  connection  Is  to  ascertain  the 
amount  that  each  tax-payer  is  to  pay. 
Sometimes  this  amount  is  called  an  **as- 
sessmen  t. "  More  com  m  only  the  word  "  as  ■ 
seesment"  means  the  official  valuation  of 
a  tax-payer's  property  for  the  purpose  of 
taxation.  It  (be  latter  is  the  sense  in 
which  the  word  is  used  in  the  ob]e<;tion,  it 
Is  fully  answered  in  the  finding.  It  clearly 
appears  that  the  property  of  the  defend- 
ant has  been  each  year  valued  for  the  pur-- 
pose  of  taxation.  In  the  year  1880  the 
board  approved  the  valuation  of  the  de- 
fendant's trensurer,  and  so  made  that  the 
official  valuation.  Each  of  the  other 
years  the  board  fixed  the  value  them- 
selves. The  valuation  so  made  included 
all  the  property  of  the  defendant  as  repre- 
sented in  its  capital  stock,  fi-om  which 
certain  deductions  were  made  before  the 
basis  was  reached  upon  which  the  rate 
per  cent,  of  taxation  was  to  be  computed. 
It  Is  argued  in  this  conne«;tion  that,  if  there 
has  been  an  assesBnient,  there  has  been  a 
Jadiciul  determination  of  the  amount  of 
tax  which  it  was  the  duty  of  the  defend- 
ant to  pay,  and  which  cannot  be  revised 
or  changed  in  this  proceeding.  The  entire 
process  of  determining  what  sum  the  de- 
fendant ought  to  pay  to  the  state  in  taxes 
in  any  year  consists  of  several  parts.  The 
valuing  of  its  entire  capital  stock  is  one 
part.  But  the  whole  value  is  not  to  be 
taxed ;  only  that  part  which  bears  a  ratio 
to  the  whole  equal  to  the  ratio  which  the 
length  of  the  defendant's  railroad  in  this 
State  bears  to  the  entire  length  of  its  road. 
Then  certain  sums  are  to  be  subtracted, 
and  the  computation  of  the  percentage  is 
to  be  made  on  what  is  left.  If  it  be  grant- 
ed that  the  act  of  an  assessor  in  ascertain- 
ing what  property  is  subject  to  be  taxed 
and  in  fixing  its  value  tor  taxation  Is  judi- 
cial in  its  nature.  It  is  clear  that  calcnlat. 
ing  ratios  and  makingsubtractlons  are  not 
judicial  acts.  Among  other  deductions  to 
be  made  in  fixing  the  amount  of  the  de- 
fendant's tax  is  the  amount  paid  for  taxes 
on  real  estate  not  used  for  railroad  pur- 
poses. Would  it  be  claimed  for  a  mo- 
ment that  subtracting  such  amount  is  a 
judicial  act?  So,  too,  subtracting  the 
amount  of  cash  on  hand  would  not  be  a 
j  udicial  act.  If  In  respect  to  either  of  these 
sums  there  has  been  a  mistake,  we  think 
either  might  be  corrected  without  affect- 
ing any  judicial  act  dune  by  the  board  of 
equalization.  Changing  mere  computa- 
tion never  impairsthe  effect  of  a  judgment 
or  decree;  such,  for  instance,  as  correcting 
the  computation  of  Interest,  or  making 
additions  or  subtractions.  The  theory  of 
the  state  in  this  part  of  the  case  is  that 


too  great  a  deduction  was  made  from  the 
entire  value  of  the  defendant's  capital 
stock  for  cash  on  hand,  and  that  deduct- 
ing a  less  amount  would  not  affect  the 
judicial  character  of  the  assessment. 

We  think  the  evidence  of  past  members 
ot  the  board  of  equalization  was  correctly 
admitted.  The  board  was  required  to  act 
"upon  the  beet  information  which  they 
could  obtain. "  What  that  "  best  intorma- 
tlon  "  was  could  be  shown  by  a  process  ot 
exclusion,  perhaps,  better  than  in  any 
other  way.  We  also  think  the  evidence  of 
Mr.  Yeamans  was  properly  rejected.  The 
action  of  one  board  would  not  be  binding 
on  a  subsequent  one;  and  In  this  case  it  is 
not  pretended  that  the  action  of  the  for- 
mer board  had  been  made  known  to  the 
one  in  question. 

We  come  now  to  the  last  objection  made 
by  the  defendant  which  we  shall  have  oc- 
casion to  examine.  It  is  "that  the  action 
of  the  board  of  equalization  in  apprnving 
without  amendment  the  list  for  1880,  and 
correcting  the  lists  for  other  years,  is  final 
and  conclusive  upon  all  parties. "  The  du- 
ties required  by  the  board  of  equalization 
are  contained  in  the  eleventh  section,  cited 
above.  An  analysis  of  that  section  shows 
that  these  duties  are  (1)  to  examine  and 
correct  all  statements  returned  to  the 
comptroller;  In  case  no  statement,  or  an 
erroneous  one,  is  made,  then  (2)  within  10 
days  next  after  the  time  limited,  to  make 
out  upon  the  best  information  which  they 
can  obtain  the  statement  required  to  be 
made;  and  (3)  to  return  to  the  treasnrer, 
or  other  officer,  a  true  copy  of  the  state- 
mentso  corrected  or  made  out.  Tliesectlon 
then  concludes:  "And  thevaluatlon  otthe 
several  Items  ot  money,  estate,  amount, 
and  number  contained  in  such  statement 
shall  be  final,  and  the  sums  required  shall 
be  paid  according  to  it;"  that  is,  that  the 
statement  made  out  or  corrected  by  tlie 
board  of  equalization, — a  copy  ot  which  ia 
returned  to  the  tax-paying  corporation, — 
is  final,  and  the  taxes  most  be  paid  ac- 
cording to  It.  If,  then,  there  has  been  a 
decision  by  the  board  of  equalization  in 
any  or  all  the  years  involved  in  this  suit 
as  to  the  amount  of  cash  on  hand,  such 
decision  is,  by  the  terms  of  the  statute,  as 
well  as  by  the  opinion  of  this  court  In  Colte 
V  Insurance  Co.,  36  Conn.  535,  flnal  and 
conclusive,  and,  the  taxes  having  been  paid 
according  to  sacb  decision,  nu  more  can  tte 
recovered.  In  each  of  the  yearn  involved 
in  this  suit  the  board  took  action  upon 
the  statement  sent  by  the  defendant's 
treasurer  to  the  comptroller.  In  1880  they 
approved  the  statement  so  sent  withunt 
change.  In  each  of  the  other  years  they 
made  out  a  statement,  a  copy  of  whtcii 
they  returned  to  the  defendant'streasnrer, 
which  they  declared  over  their  own  sig- 
natures to  be  a  true  statement  of  the 
affairs  of  the  defendant  corporation  for 
the  purposes  of  taxation  as  required  by 
law,  as  amended  and  corrected  or  made 
out  by  themselves.  Each  of  these  state- 
ments contained  the  item  of  "cash  on 
band."  Apparently  the  board  of  equalisa- 
tion did  each  year  the  very  thing  which 
the  statute  declares  shall  be  conclusive. 
True,  they  did  not  change  the  item  of 
"amount  ot  cash  on  hand."    It  la  also 
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trae,  from  evidence  now  known,  that  sncb 
Item  was  largely  iacorrent,  and  should 
bare  been  changed.  But  if  the  board  act- 
ed upon  It,  and  with  the  best  information 
which  they  were  able  to  obtain,  their  de- 
cision Is  final,  however  mistaken  as  to  the 
real  facts  that  decision  may  have  been. 
Sheppard  v.  Mannfacturing  Co.,  43  Conn. 
448;  Stannard  v.  Sperry,  50  Conn.  541,  16 
Atl.  liep.  2Q1.  The  board  of  equalisation 
has  only  10  days  in  which  to  perform  its 
duties.  The  proper  officer  of  each  corpo- 
ration  Is  to  send  in  to  the  comptroller  the 
required  statement  within  the  first  lOdays 
of  January  in  each  year.  The  board  of 
equalization  must  act  within  the  next  10 
days,  and  the  tax  Is  required  to  be  paid  on 
or  before  the  20th  day  of  that  month. 
The  board  is  to  act  ontbe  best  Information 
it  can  obtain.  No  duty  to  investigate  or 
to  malce  Inquiry  Is  imposed  on  them. 
They  are  not  authorized  to  send  for  wit- 
nesses, or  to  interrogate  them  if  they 
should  come,  or  to  administer  oaths,  or  to 
require  an  answer.  They  have  no  power 
to  require  books  or  papers  to  be  shown 
them,  or  to  examine  In  any  way  to  obtain 
Information.  When  the  statute  says  they 
are  to  act  upon  the  best  information 
which  they  can  obtain,  it  means  the  best 
information  which  they  can  obtain  in  the 
limited  time,  and  with  the  restricted  pow- 
ers, which  they  possess.  If  they  fail  to  find 
evidence  which  longer  time  or  ampler 
powers  might  bring  to  their  knowledge, 
the  statute  should  be  blamed,  and  not  the 
members  of  the  board.  The  board  of 
equalization,  baring  undertaken  to  act  on 
these  several  statements,  must  be  presumed 
to  have  done  their  entire  doty.  Having 
acted  upon  some  of  the  Items  contained  in 
each  statement,  presumably  they  consid- 
ered and  passed  upon  all.  On  this  point, 
however,  the  evidence  leaves  no  room  for 
presumption.  The  testimony  of  the  for- 
mer members  of  the  board  is  decisive. 
.  That  evidence  was  to  the  effect  that  the 
board  of  equalization,  at  the  time  it  made 
the  corrected  statements  aforesaid  and  re- 
turned copies  thereof  to  the  defendant, 
bad  no  knowledge  that  the  item  "amount 
of  cash  on  hand  "included  anything  except 
actual  cash  on  hand;  that  they  relied  en- 
tirely upon  the  truth  of  the  treasurer's 
sworn  statement  as  to  the  contents  of 
that  item.  This  testimony,  whatever  else 
it  may  show,  proves  that  the  attention  of 
the  board  was  called  to  the  Item  of 
"amount  of  cash  on  hand,"  and  that  they 
in  fact  considered  and  passed  upon  it;  and 
that  in  doing  so  tbey  acted  upon  the  best 
information  they  could  obtain,  and  upon 
tbat  information  found  no  occasion  to 
change  it.  The  twenty-first  section  above 
quoted  provides  that  no  action  commenced 
by  the  state  for  a  tax  shall  be  barred  or 
defeated  by  reason  of  the  omission  or  fail- 
ure of  the  board  of  equalization  to  per- 
form tbe  duties  required  of  them.  In  this 
ease,  as  we  have  seen,  the  board  had  acted, 
so  that  there  has  been  no  omission  or  fail- 
are  to  perform  their  duties.  The  superior 
court  is  advised  to  render  Judgment  for  the 
defendant. 

Cabpbnteb,  Sbtmodb,  and   Torramcb, 
JJ.,  concurred.    Loomis,  J.,  dissented. 
v.22A.no.l9— 49 
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Huntinqton  et  al.  v.  Sbkbman. 

(Saprtme  Court  of  Error*  of  CormecUovL   May 
as,  1881.) 

FLBDSS— BzaODTORT  CONTBAOT— RSPLBVUr  BT 

Flbdoki. 
Defendant  agreed  that  the  tools  which  be 
had  la  plaintllls'  shop,  which  he  occupied  as 
their  tenant,  should  lie  turned  over  to  tnem  as 
seenritvfor  overdue  rent,  bat  there  was  no  agree- 
ment of  forbearance  on  plaintiffs'  part  In  rela- 
tion to  the  debt,  nor  any  change  in  the  condi- 
tions ia  regard  to  it.  The  only  writing  between 
the  parties  was  a  list  of  the  tools  made  by  plain- 
tiffs with  the  aid  of  defendant  There  was  no 
aataal  deliveryof  possession  to  plaintifls;  defend- 
ant, by  agreement  with  them,  oontinning  to  nse 
the  tools  In  hia  trade,  field,  that  the  agreement 
was  not  an  actual  pledge,  but  an  executory  pledge 
ooDtraot,  and,  as  there  was  neither  actual  nor 
consLTUotive  delivery  of  the  tools,  there  was  no 
valid  consideration  for  the  contract,  to  entitle 
plaintiffs  to  enforce  it,  and  tbey  conld  not  there- 
lore  maintain  replevin  for  the  tools,  under  Gten. 
St  Conn,  i  1828,  which  provides  that  the  action 
may  be  "maintained  to  recover  any  goods  or  chat- 
tels in  which  the  plaintiff  has  a  general  or  spe- 
cial property,  with  the  right  to  their  immediate 
possession, .  or  which  are  wrongfully  detained 
from  him  in  any  manner. " 

Appeal  from  court  of  common  pleas, 
Litchfield  county;  Boraback,  Judge. 

Action  of  replevin  by  James  H.  Hunting- 
ton and  another  against  David  H.  Sher- 
man. Judgment  for  defendant.  Plain- 
tiffs appeal.    Atflrraed. 

J.  Uantlagton  and  A.  D.  Wamer,tor  ap- 
pellants.    W.  Cotbren,  for  appellee. 

Looms,  J.  This  Is  an  action  of  replevin 
to  recover  the  possession  of  certain  per- 
sonal property,  consisting  of  tools  and  ma- 
chines used  by  the  defendant  in  his  busi- 
ness as  tinner,  and  particularly  described 
in  the  complaint.  The  facts  found  by  the 
trial  court,  so  far  as  tbey  are  material  to 
our  present  discussion,  are  as  follows: 
The  plaintiffs  were  partners  in  business 
in  the  town  of  Woodbury,  and  as  such 
partners  were  the  owners  of  a  certain 
shop  building  there.  Tbe  defendant  leased 
the  shop  from  the  plaintiffs,  and  occupied 
it  as  a  tlnner'sshop.  Tbe  Implements  and 
chattels  mentioned  in  tbe  writ  of  replevin 
were  owned  by  the  defendant  and  his 
partner,  Eli  Sherman,  as  a  partnership 
doing  business  in  Woodbnry  under  the 
firm  name  of  E.  &  D.  H.  Sherman.  In  the 
latter  part  of  August  or  early  part  of  Sep- 
tember, 1887,  the  defendant  owed  the  plain- 
tiffs the  sum  of  f  96  as  rent  for  tbe  shop. 
At  this  time  all  the  implements  and  chat- 
tels mentioned  In  the  complaint  were  in  the 
shop,  and  continued  in  tbe  possession  and 
daily  use  of  the  defendant  in  his  occupa- 
tion as  tinner,  and  were  nut  out  of  his 
possession  until  they  were  taken  by  the 
plaintiffs  by  a  writ  of  replevin  in  January, 
1888.  On  or  about  October  1, 1887,  the  de- 
fendant agreed  by  parol  to  turn  out  to 
the  plaintiffs  the  implements  and  chattels 
mentioned  in  the  complaint,  as  security 
for  tbe  $96  above  mentioned,  but  no  deliv- 
ery of  them  was  made  to  or  possession  ob- 
tained by  the  plaintiffs.  Tbe  only  writing 
or  memorandum  made  between  the  par- 
ties in  relation  to  tbe  transfer  of  the  arti- 
cles was  a  list  of  tbem  made  by  A.  D.  War- 
ner, one  of  the  plaintiffs,  in  the  presence 
and  with  tbe  aid  of  the  defendant.    Sev- 
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eral  days  after  the  memorandum  was 
made  the  defendant  agreed  with  the  plain- 
tiffs that  the  articles  should  remain  In  the 
shop  until  the  indebtedness  was  paid.  On 
the  7th  day  of  November.  1887,  the  plain- 
tiffs wrote  the  defendant  a  letter  notifying 
him  to  quit  possession  of  the  shop.  On 
or  about  the  8th  of  November  the  defend- 
ant did  qait  possession,  and  removed  the 
implements  and  chattels  in  question,  to- 
gether with  other  personal  property,  to 
his  residence  near  by,  where  he  carried  on 
his  business  with  the  tools  until  they  were 
replevied  by  the  plaintiffs  in  January, 
1888.  He  has  never  paid  the  debt  of  f  96  to 
the  plaintiffs.  The  essential  elements  of 
thiH  action  are  clearly  defined  iu  section 
1323  of  the  General  Statutes,  where  it  is 
expressly  provided  that  the  action  may  be 
"maintained  to  recover  any  goods  or 
chattels  In  which  the  plaintiff  has  a  gen- 
eral or  special  property,  with  a  right  to 
their  immediate  possession,  and  which  are 
wrongfully  detained  from  him  in  any 
manner."  The  important  contention  in 
this  case  relates  to  the  plaintiffs'-  title  and 
right  to  Immediate  possession.  No  gener- 
al property  is  claimed  by  them,  but  only 
an  interest  and  right  to  the  possession  as 
pledgees  to  secure  a  debt  due  them  from 
the  defendant.  The  latter,  however,  if  es- 
tablished, will  suffice,  for  by  law  the  right 
to  the  immediate  possession  may  be  In 
one  person  while  the  title  is  in  another. 
This  frequently  arises  in  cases  of  bail- 
ments for  special  purposes. 

There  is  a  distinction  nf  controlling  im- 
portance In  this  case  between  an  execu- 
tory pledge  contract  and  an  actual  pledge. 
The  essentials  of  the  contract  are  (ija 
subject-matter;  (2)  a  debt  or  engagement; 
(3)  a  meeting  of  the  minds  of  the  parties 
that  the  subject-matter  shall  be  handed 
over  to  secure  the  payment  sr  fulfillment  of 
the  debt  or  eiigngement.  But  to  consum- 
mate the  contract  and  constitute  the 
pledge  there  must  be  delivery.  Until 
this  takes  place  there  is  no  pledge,  but 
only  an  executory  pledge  contract.  If 
such  contract  is  supported  by  suflScient 
consideration,  each  party  may  hold  the 
other  bound  to  perform  it.  Damages 
may,  of  course,  be  recovered  for  non- 
performance, and  iu  some  cases,  doubtless, 
equity  might  decree  specific  performance. 
In  the  case  at  bar  the  court  expressly 
finds  that  "all  the  Implements  and  chattels 
mentioned  in  the  plaintiffs'  complaint 
were  in  the  shop,  and  contlnaed  in  the  pos- 
session and  daily  use  of  the  defendant  in 
his  occupation  as  a  tinner,  and  the  same 
were  not  out  of  his  possession  until  they 
were  taken  by  the  plaintiffs  by  writ  of  re- 
plevin," etc.  And  again  the  court  in  an- 
other connection  says:  "No  delivery  of 
the  goods  was  made  to  or  poflsession  ob- 
tained by  the  plaintiffs. "  This  is  conclu- 
sive that  there  was  no  actual  delivery. 
Was  there  any  constructive  delivery  ? 

The  sole  foundation  for  the  latter  is  the 
finding  that,  "several  days  after  the  mem- 
orandum was  made,  the  defendant  agreed 
with  the  plaintiff  that  the  articles  should 
remain  iu  the  shop  until  the  indebtedness 
was  paid;"  but  the  circumstances  ordi- 
narily furnishing  a  basts  for  constructive 
delivery  are  wholly  wanting.    The  goods 


were  not  at  sea,  nor  in  a  warehouse,  nor 
were  they  too  ponderous  to  be  readily 
moved,  nor  were  they  placed  within  the 
power  and  control  of  the  plaintiffs.  It  is 
true  the  plaintiffs  owned  the  shop  where 
the  goods  were,  but  the  defendant  as 
lessee  held  lawful  possession,  and  how 
long  he  would  or  could  so  hold  was  un- 
certain. The  pledge  agreement  contem> 
plated  no  time  for  surrendering  the  pos- 
session of  the  shop  to  the  plaintiffs. 
There  was  formerly  very  little  disagree- 
ment among  the  authorities  in  regard  to 
the  proposition  that  to  complete  a  pledge 
the  pledgee  must  take  possession,  and 
that  to  preserve  the  pledge  he  must  retain 
possession,  (unless  a  redelivery  to  the 
pledgeor  was  made  for  some  temporary 
purpose.)  Thegreater  numberof  authori- 
ties still  continue  to  support  this  doctrine. 
Beeman  v.  Lawton,  37  Me.  543;  Collins  v. 
Buck,  63  Me.  459;  Walcott  v.  Keith,  22  N. 
H.  196;  Bank  v.  Nelson.  38  Ga.  391;  Nevan 
V.  Roup,  8  Iowa,  207;  Ceas  v.  Bramley,  18 
Hun,  187;  Propst  v.  Bo8eman,4  Jones,  (N. 
C. )  130 ;  Homes  v.  Crane,  2  Pick.  607 ;  Bonuey 
V.  Amee,  8  Pick.  236;  Walker  v.  Staples.  6 
Allen,  34;  Kimball  \.  Hlldreth,  8  Allen, 
167;  Foltler  v.  Schroder.  19  La.  Ann.  17; 
Story,  Eailm.  (9th  Ed.)  §  297;  Jones, 
Pledges,  §§  23,  27;  Edw.  Bailm.  §§  176,  209, 
223.  See  u  review  of  the  cases  in  a  note, 
to  Lucketts  T.  Townsend,  49  Amer.  Dec. 
730. 

We  have  observed,  however,  for  several 
years  a  growing  laxity  on  the  part  of 
judges  and  jurists  in  the  application  of  the 
principles  of  constructive  pledge  delivery, 
until  now  it  must  be  confessed  there  are 
authorities  of  great  weight  and  respecta- 
bility that  hold  that,  as  between  the  par- 
ties themselves,  an  actual  delivery  may 
not  be  necessary,  ond  that  the  possession 
may  be  regarded  constructively  where 
the  contract  places  it.  Keiser  v. Topping, 
72  111.  226;  Tuttle  v.  Bobinson,  78  111.  332; 
Martin  v.Reld,  11  C.  B.  (N.S.)  736;  Easton 
V.  Bank,  127  U.  S  536,  8  Sup.  Ct.  Rep.  1297; 
Schouler,  Bailm.  182-185.  The  exigency  of 
the  present  case  does  not  require  us  to  de- 
cide whether  the  pledgeor  himself  may  not 
in  some  cases  be  the  agent  of  the  pledgee 
to  take  and  keep  possession  for  the  latter, 
m*  whether  there  may  not  be  cases  where 
the  possession  may  be  considered  con- 
structively where  the  contract  places  it; 
for  it  is  manifest  thot  there  must  be  in  all 
cases  a  valid  executory  con  tract  tp  up'hold 
the  transaction  and  secure  the  thing 
pledged  to  the  pledgee  while  there  is*  no 
actual  change  of  possession;  In  other 
words,  the  executory  pledge  contract 
must  have  force  and  vitality  enough  to 
compel  an  execution  of  it,  to  be  good  be- 
tween the  parties.  In  the  present  case 
there  was,  in  the  absence  of  actual  deliv- 
ery, no  valid  consideration.  The  only 
consideration  was  a  pre-existing  debt,  but 
there  was  no  agreement  for  forbearance, 
no  change  atall  In  thedebt,andno  change 
in  the  condition  of  the  plaintiffs  or  defend- 
ant. In  other  words,  there  was  no  benefit 
whatever  to  the  promisor,  and  no  detri- 
ment or  inconvenience  to  the  promisee. 
Had  there  been  an  actual  delivery  of  the 
things  pledged,  even  without  an  agree- 
ment for  forbearance,  then  the  new  dutiea 
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and  obligations  Imposed  on  the  pledgee  in 
respect  to  the  care  of  the  pledge  would 
have  furnished  a  sufficient  consideration 
to  support  the  transaction.  We  conclude, 
therefore,  that  there  was  no  right  In  the 
plaintiffs  to  the  immediate  possession  of 
the  chattels  replevied,  and  conseiiuently 
uo  error  in  the  judgment  complained  of. 
The  other  Judges  concurred. 

(60  Oonn.  8«)  ■ 

liOUHis  T.  Knox  et  &l. 

(Supreme  C(»i/ri  of  Errcrs  of  ConMctAeUt.   April 
30,1891.) 

HoKTOAOB — Right  or  Uedemption — ^Tsndeb>— 
Intbkbst. 

1.  The  owner  of  two  tracts  of  land  mort- 
gaged one  of  them.  Afterwards  judgment  was 
recovered  against  him,  and  a  judgment  lienplaood 
on  each  tract.  The  judgment  creditor  foreclosed 
his  lien  on  the  other  trtict  of  land,  which  was 
worth  more  than  the  judgment  debt.  Held,  that 
such  foreclosure  operated  as  a  redemption  from 
the  judgment  lien  on  the  mortgaged  tract,  thus 
giving  the  mortgagor  the  right  to  redeem  from 
tlie  morteage. 

2.  Where  a  mortgagee  refuses  to  receive  his 
money  on  tender  after  forfeiture,  he  loses  the 
right  to  interest  after  the  tender. 

Appeal  from  superior  court,  Hartford 
county ;  Fbnn,  Judge. 

Action  by  Dwight  Lioomis  against  Wal- 
do 8.  Knox  and  others  to  redeem  from 
foreclosure  of  mortgage.  Judgment  for 
plaintlfi,  and  defendants  appeal.    Affirmed. 

A.  F.  EgglestoB  and  J.  P.  Andrews,  for 
appellants.  C.  E.  Perkins  and  L.  N,  Aus- 
tin,  for  appellee. 

ANDREWS',  C.  J.  This  Is  a  complaint 
praying  to  redeem  certain  mortgaged 
premises  situated  in  the  town  of  SutHeid. 
Prior  to  the  8th  day  of  December,  1883, 
Halsey  J.  Wright  was  the  owner  of  two 
tracts  of  land  in  that  town,  one  called 
the  " Homestead "  and  ttaeotliertbe  "Past- 
ure." On  that  day  he  mortgaged  the 
bomestead  to  the  defendants,  Waldo  S. 
and  Wallace  Knox,— who  are  spoken  of 
tbrougbont  the  case  as  Knox  Bros., — to 
aecare  bis  note  for  the  sum  of  $4,0<)0  and 
interest.  On  the  9th  dey  of  May,  1888, 
Cbauncey  S.  Harris,  having  obtained  a 
Judgment  against  Wright  for  the  sum  of 
f  180.  Including  costs,  placed  a  Judgment 
Hen  therefor  on  the  homestead, and  on  the 
£th  day  of  June  following  caused  another 
lien  to  be  placed  on  the  pasture  to  secure 
the  same  judgment  debt.  On  the  4tb  day 
of  April,  188y,  Knox  Bros,  obtained  a  de- 
cree for  the  foreclosure  of  the  homestead, 
the  time  limited  for  the  redemption  being 
tbe  13th  day  of  August,  1889.  Harris  was 
not  made  a  party  to  the  foreclosure,  and 
had  no  notice  thereof.  On  tbe  6th  day  of 
February,  1890,  Knox  Bros,  conveyed  the 
bomeetead  by  a  warranty  deed  to  Allen 
Wilson,  who  is  the  other  defendant  in  the 
case.  Harris  foreclosed  his  Hen  on  the 
pasture,  obtained  title  thereto,  and  took 
possession  thereof  on  the  20tb  day  of 
.January,  1890.  The  pasture  was  of  a  val- 
ue more  than  sufficient  to  pay  the  entire 
debt  which  Wright  owed  to  Harris  and 
all  costs.  Harris,  on  naid  20th  day  of 
January,  assigned  all  his  Interest  in  bis 
Jodgmentto  Leverett  N.  Austin.  On  tbe 
24tb  day  of  February,  1890,  both  Austin 


and  Harris  assigned  all  tbe  remaining  In- 
terest, If  any,  which  ttaey  or  either  of 
them  had  in  tbe  Judgment,  to  tbe  present 
plaintiff;  and  on  the  same  day  Wright 
conveyed  to  the  plaintlfi  all  bis  right,  inter- 
est, and  estate  in  tbe  homestead.  On  the 
8tb  day  of  March,  1890,  Wright  was  put 
out  of  the  possession  of  the  bomestead 
upon  a  judgment'  in  ejectment  obtained 
by  Knox  Bros.  On  the  5th  day  of  March, 
1890,  the  plaintiff,  through  his  attorney, 
tendered  to  Waldo  S.  Knox  the  sum  off.^,- 
650,  that  being  tbefull  amount  due  to  Knox 
Bros,  on  the  note  of  Wright,  with  all  in- 
terest and  costs.  Knox  refused  to  accept 
It.  This  action  was  brought  on  the  lOtb 
day  of  March,  1890.  These  are  the  con-, 
trolling  facts  in  the  case.  The  superior 
court  passed  a  decree  allowing  tbe  plain- 
tiff to  redeem,  found  tbe  value  of  the  use 
and  occupation  of  the  premises,  and  re- 
quired the  defendants  to  execute  and  de- 
liver to  the  plaintiff  a  release  deed,  and  to 
surrender  to  him  tbe  peaceable  possession 
thereof.    Tbe  defendants  appeal. 

All  the  reasons  of  appeal  are  disposed  of 
by  answering  two  questions:  Did  Wright 
himself  have  a  right  to  redeem  the  bome- 
stead at  the  time  he  made  the  deed  to  the 
plaintiff?  And,  II  so,  was  that  deed  a 
sufficient  one  to  authorize  the  plaintiff  to 
redeem  ?  If  both  these  questions  can  be 
answered  In  the  affirmative,  then  there  Is 
no  error.  These  questions  imply,  and  we 
think  the  law  is  so,  that  whatever  power 
or  privilege  to  redeem  the  plaintiff  has 
must  come  from  Wright.  He  obtained  no 
such  right  from  Harris  or  Auotln. 

It  was  decided  by  this  court  in  Beards- 
ley  V.  Beecher,  47  Conn.  408,  that  a  judg- 
ment Hen  is  a  mortgage,— a  statutory 
mortgage.  It  therefore  confers  just  such 
rights  on  the  lienor  as  a  mortgage  would 
confer.  Tbe  rights  of  the  parties  In  this 
action  are  to  be  determined  In  the  same 
way  that  they  would  be  if  Wright  had 
made  a  second  mortgage  of  the  home- 
stead to  Harris  on  the  9th  day  of  May, 
1888,  and  on  the  5th  day  of  June  of  the 
same  year  had  given  a  mortgage  of  the 
pasture  as  additional  security  to  Harris 
for  the  same  debt.  By  virtue  of  such  a 
second  mortgage  Harris  bad  the  right  to 
redeem  the  first  mortgage  held  by  Knox 
Bros.  The  foreclosure  of  Wright,  the 
mortgagor,  by  Knox  Bros.— Harris  not 
being  a  party  to  that  proceeding — did  not 
cut  off  the  right  of  Harris  to  redeem  the 
first  mortgage.  His  right  to  redeem  that 
mortgage  was  left  unimpaired.  Beers  v. 
Broome,  4  Conn.  247;  Smith  v.  Cbapnian, 
Id.  .344;  Swift  v.  Edson,  5  Conn.  532;  Mix 
▼.  Cowles,  20  Conn.  427;  Thompson  v. 
Chandler,  7  Me.  377;  Moore  v.  Beasom,  44 
N.  H.  215.  There  was  also  left  In  Wright 
an  equity  by  virtue  of  which  he  could  re- 
deem the  second  mortgage  owned  by  Har- 
ris, and  by  so  doing  would  acquire  the 
same  right  to  redeem  tbe  first  mortgage 
whicb  Harris  bad,  and  become  entitled 
himself  to  redeem  that  mortgage.  Good- 
man V.  White,  26  Conn.  317;  Col  well  v. 
Warner, 36  Conn.  224;  Jones,  Mortg.  §  105T. 
If  Wright  became  possessed  of  such  a  right 
to  redeem  the  homestead,  he  might,  of 
course,  convey  it  by  any  proper  deed  to 
tbe  plaintiff.    It  is  just  tbat  right  wblcb 
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the  plalntllT  claims  to  be  exercfaiiiK  in  this 
action.  The  first  question  then  comes  to 
this:  Do  the  facts  show  that  Wright  did 
redeem  the  second  mortgage  on  the  home- 
stead from  Harris?  The  taltlng  poBses- 
sion  of  the  pasture  by  Harris  under  bis 
foreclosure  was  the  payment  of  the  debt 
for  which  it  had  been  9  security,  the  land 
being  of  greater  value  than  the  amount  of 
the  debt.  Bassett  ▼.  Mason,  18  Conn.  131. 
It  paid  that  debt  in  the  same  way  that  a 
payment  in  money  would  have  done.  A 
payment  by  Wright  of  the  debt  he  owed 
to  Harris  was  a  redemption  of  the  second 
mortgage  on  the  homestead,  and  clothed 
Wright  with  a  Ihwful  claim  by  which  he 
conld  redeem  the  first  mortgage  from 
Knox  Bros.  As  between  Harris  and 
Wright,  It  can  make  no  difference  whether 
the  debt  was  paid  in  money  or  was  paid 
by  the  foreclosure  of  land.  The  debt  was 
paid  in  either  case.  The  sscond  mortgage 
was  redeemed  in  either  case,  and  in  either 
case  the  Incidents  of  such  redemption 
mnst  follow,  namely,  the  right  to  redeem 
the  first  mortgage. 

It  Is  claimed  that  the  deed  from  Wright 
to  the  plaintiff  is  void  for  the  reason  that 
be  was  ousted  of  possession  at  the  time 
It  was  given.  The  dates  show  that  at  the 
time  he  was  still  on  the  homestead.  He 
was  not  put  out  till  some  days  after.  But 
the  objection  vanishes  when  it  is  remem- 
bered that  in  giving  the  deed  Wright  sim- 
ply passed  to  the  plaintiff  the  right  to  re- 
deem which  Harris  had.  As  to  that  right, 
if  Harris  was  not  ousted  Wright  was  not. 
There  Is  nothing  in  the  case  to  show,  nor 
Is  there  any  claim  made,  that  Harris  was 
ousted.  The  possession  of  Knox  Bros, 
was  not  adverse  to  the  title  of  Harris,  nor 
to  any  grantee  of  his  title.  Knox  Bros, 
may  rightfully  claim  to  have  the  full 
amount  of  their  note,  with  Interest  and 
all  costs.  Beyond  that  there  are  no  eq- 
uities in  their  favor.  In  their  brief  and  In 
the  oral  argument  It  Is  Intimated  that  the 
plaintiff  is  attempting  in  some  way  to  do 
Injustice  to  Wright.  If  that  is  so,  it  does 
not  entitle  them  to  have  anything  more 
than  their  Just  dues.  They  may  not  do 
\?rong  to  Wright  because  some  one  else 
is  seeking  to  do  so.  We  understand  the 
law  to  be  as  laid  down  in  2  Swift,  Dig. 210, 
that.  If  a  mortgagee  refase.s  to  receive  blf 
money  on  tender  after  forfeiture,  he  will 
lose  his  interest  from  the  time  of  the  ten- 
der. There  Is  no  error  in  the  judgment  ap- 
pealed from.    The  other  Judges  concurred. 


(«0  Conn.  3S2) 

Mallbtt  v.  Plumb. 

(StmremeCovrtofErronofCofMMcUeu*.  April 
80, 1891.^ 

Klbotioit  Cohtest— Evidkwcb. 

L  Where,  upon  a  contested  election,  the  judge 
is  satisfled,  upon  legal  evidence,  that  the  ballots 
have  not  been  tampered  with  or  disturbed,  he 
should  order  the  ballot-box  to  be  opened,  and  the 
ballots  read  in  evidence,  even  though  the  box  has 
not  been  sealed,  as  reqaired  by  Gen.  8t  Conn. 
151. 

3.  Where  the  ballot-box  when  opened  shows 
that  three  of  the  ballots  were  illegal  because  of 
marks  on  the  envelopes,  and  it  is  impossible  to 
teU  which  ballots  were  in  such  envelopes,  and 
the  difference  between  the  coant  and  the  recount 


Is  only  two  votes,  no  flnAliig  can  be  made  apon 
the  result  of  the  recoant,  sinoe  the  evidence  is 
onoertain  and  legally  worthless. 

8.  Under  Gen.  St.  Conn.  {  48,  which  provides 
that,  "of  the  persons  elected  selectmen  by  any 
town,  the  person  first  named  on  a  plurality  of 
the  ballots  cast  for  them,  or  any  of  them,  snail 
be  first  selectman, "  a  candidate  whose  name  ap- 
pears first  on  the  party  ticket  that  received  a  ma- 
jority of  the  votes  cast,  but  whose  name  was 
erased  from  so  many  of  the  party  tickets  that  the 
candidate  first  named  on  the  other  ticket  re- 
ceived more  votee  Uiam  he,  is  not  elected  first  se- 
lectman. 

Appeal  from  superior  court.  New  Haven 
and  Fairfield  conDties;  Phklps.  Judge. 

Petition  of  Orville  S.  Mallett  for  6 
recounting  of  the  ballots  in  an  election 
for  selectman.  Judgment  rendered  for 
plaintltt.    IMendant    appeals.    Reversed. 

S.  JudBon,  (with  whom  was  C.  S.  Can- 
Oeld,)  for  appellant.  JS.  C.  Ambler,  for 
appellee. 

Torrance,  J.  At  the  annual  town 
meeting  held  in  Trumbnll  in  October,  1890. 
Plumb,  thedcfendant,  was  declared  elected 
to  the  office  of  first  selectman.  Mallett. 
the  plaintiff, thereupon  brought  a  petition 
under  the  statute  before  a  judge  of  the  su- 
perior court,  alleging  that  be,  (ifallctt,) 
and  not  Plnmb,  had  been  elected  to  that 
office,  and  praying  that  it  might  be  so 
adjudged  and  declared.  In  the  first  four 
paragraphs  of  his  petition  the  plaintiB  al- 
leged, in  substance,  that  at  said  election 
he  and  one  Nichols  were  the  candidatenfor 
the  office  of  selectman  upon  the  ballots 
known  as  Democratic  ballots,  and  that 
Plumb  and  one  French  were  the  candi- 
dates for  that  office  npon  the  ballots 
known  as  Republican  ballots;  that  the 
plalntlfl'  was  first  named  for  that  office  np- 
on the  Democratic  ballots,  and  Plumb  wos 
first  named  therefor  on  the  Repniilican 
ballots;  that  there  were  98  ballots  count- 
ed for  Mallett,  105  for  Nichols,  101  for 
Plumb;  and  81  for  French ;  that  there  were 
therefore  cast  for  selectmen  at  said  election 
ion  of  the  Democratic  ballots,  and  only  101 
of  the  Republican  ballots ;  and  that  npon 
the  plurality  of  the  ballots  so  cast  tor  se- 
lectmen, or  any  of  them,  the  petitioner 
was  first  named.  And  npon  this  ground 
he  claimed  the  office  of  first  selectman,  un- 
der section  48  of  the  General  Statutes. 
The  defendant  demurred  to  these  allega- 
tions, on  the  ground  that,  upon  the  facts 
alleged,  the  plaintiff  was  not  the  person 
first  named  upon  a  plurality  of  the  ballots, 
within  the  meaning  and  intent  of  the  law. 
The  Judge  overruled  the  demnrrer,  and 
this  is  assigned  as  one  of  the  errors  upon 
this  appeal.  The  plain tilf  further  alleged, 
in  substance,  that  certain  ballots  werecast 
for  the  plaintiff  for  said  office  at  said  elec- 
tion which  should  have  been  counted  for 
him,  but  were  not;  and  that  certain  bal- 
lots cast  for  the  defendant,  npon  which 
the  defendant's  name  did  not  stand  first, 
were  counted  for  him  as  If  his  name  stood 
first  thereon.  The  defendant  in  bis  an- 
swer alleged  that  the  ballot-box  used  at 
the  election,  and  to  which,  after  the  elec- 
tion, the  ballots  had  been  returned,  had 
not  been  locked,  sealed,  deposited,  and 
kept  as  the  law  requires  and  on  this 
ground  he  objected  to  the  opening  of  tht 
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box  and  tbe  eonntlns  of  the  baJlotfl.  The 
]udxe  beard  the  parties  with  their  evidence 
upon  this  part  of  the  case,  and  toand.  In 
Bubstance,  the  following  Tacts:  When  pro- 
duced in  conrt,  the  ballot-bos  was  locked, 
bnt  not  sealed.  There  was  an  extra  slide 
under  the  lid  of  the  box,  which  covered  the 
aperture  in  the  lid,  and  when  the  box  was 
locked  the  slide  could  not  be  moved,  and 
nothing  could  be  put  in  or  taken  from  the 
box  without  unlocking  it  or  breaking  It 
open.  The  ballots  were  counted  and  re- 
turned to  the  box  by  the  counters  out  of 
tbe  presence  of  the  moderator.  The  box 
was  then  brought  into  the  polling  place, 
and  delivered  to  tbe  moderator,  who 
locked  and  delivered  the  same,  with  the 
key,  to  the  town-clerk,  who  was  there 
present.  Thereafter  the  moderator  had 
no  knowledge  or  means  of  knowing  wheth- 
er the  box  or  ballots  had  been  in  any  way 
disturbed  or  tampered  with.  The  town- 
clerk  put  the  box  that  night  In  the  town- 
clerk's  office,  and  next  day  deposited  it  In 
an  np-stairs  room,  which  was  not  kept 
locked,  and  placed  the  key  to  the  box  in 
a  drawer,  to  which  no  one  but  himself  and 
wife  had  access.  The  box,  ballots,  and 
key  remained  In  their  respective  places  un- 
til produced  in  court.  The  members  of  the 
town-clerk's  family,  his  hired  help,  visitors 
at  his  bonsR,  and  the  public  generally  had 
access  to  said  room,  if  occasion  required. 
No  evidence  was  introduced  to  show  that 
the  box  or  the  ballots  therein  had  been  act- 
ually molested  or  in  any  way  disturbed. 
And  the  Judge  found,  from  the  foregoing 
facts,  that  the  ballots  found  in  tbe  box 
were  the  same  as  were  cast  at  said  elec- 
tion, "and  that  neither  the  box  nor  the 
ballots  bad  been  in  any  manner  tampered 
with  or  dlstnrbed. "  The  judge  overruled 
the  defendant's  objection,  and  after  all 
tbe  other  evidence  in  the  case  had  been 
heard,  and  the  irgnments  made,  ordered 
the  box  to  be  opened,  and  the  ballots 
counted  by  a  coramitt«e.  The  action  of 
the  Judge  in  ordering  the  box  to  be  opened, 
and  receiving  tbe  result  of  the  recount  as 
Evidence,  is  one  of  tbe  errora  assigned  on 
this  appeal 

The  plaintiff's  name  Is  Orvllle  S.  Mallett, 
and  It  appeared  npon  the  recount  that  97 
ballots  were  cast  for  Orvllle  S.  Mallett,  1 
ballot  for  Orvllle  Mallett,  and  1  for  O.  J. 
Mallett.  Upon  this  part  of  the  case  tbe 
finding  is  as  follows:  ** It  ap])eared  that 
there  was  no  other  person  residing  In  said 
town  by  the  name  of  O.  8.  Mallett,  or  by 
the  name  of  Orville  Mollett,  or  by  any 
similar  name,  but  no  evidence  was  intro- 
duced to  show  specifically  whether  there 
was  any  person  in  said  town  or  upon  the 
registry  list  by  the  name-of  O.  J.  Mallett, 
nor  to  show  whether  any  of  such  votes 
bad  been  rejected  by  the  counters  or  pre- 
siding officer.  I  find  upon  tbe  foregoing 
facts,  and  from  said  ballots,  that  the 
ballots  cast  for  Orville  Mallett  and  O.  J. 
Mallett  were  intended  by  tbe  voters  there- 
of to  be  cast  for  the  petitioner  a«  first  select- 
man. "  One  of  the  reasons  of  appeal  is 
based  upon  this  ruling,  and  is  as  follows: 
"Said  judge  erred  In  holding  that  said 
ballots  cast  for  O.  J.  Mallett  and  Qrvllle 
Mallett  should  be  counted  for  the  petition- 
er. "    Tbe  record,  however,  does  aot  dis- 


close that  the  defendnnt  ttade  any  objec- 
tion on  this  part  of  tbe  case,  except  to  tbe 
admission  of  evidence  as  to  "whether 
there  was  any  person  residing  In  said 
town  by  said  names  aforesaid."  This 
evidence  in  such  a  case  was  clearly  admis- 
sible, if  the  opening  of  the  box  and  tbe  re- 
count were  legal.  Whether  tbe  evidence 
was  objected  to  on  this  general  groond, 
or  on  the  specific  ground  that  In  such  cases 
the  court  could  not  make  Inquiries  of  the 
nature  of  those  objected  to,  is  perhaps 
not  qnlte  clear.  On  the  facts  found,  tbe 
ruling  in  question  was  rlgh  t,  and  tbe  sp*. 
clflc  objection  was  not  well  taken.  Upon 
oppning  tbe  ballot-box,  and  reconntinc 
the  votes,  it  appeared  that  Mallett  had  W 
votes,  and  Plumb  98  votes,  for  the  office 
of  first  selectman,  and  that  Nichols  bad 
106  votes  for  selectman.  I ,  then,  the 
judge  did  not  err  In  orderingthe  box  to  be 
opened,  and  in  accepting  the  report  of  tbe 
committee  appointed  to.  make  the  re- 
count, it  would  appear  that  Mallett  was 
elected  to  the  ofilce  of  first  selectman,  and 
the  question  raised  by  tbe  demurrer  to 
the  first  four  paragraphs  of  the  petition 
would  he  of  no  importance  in  tbe  ease  at 
bar.  Tbe  defendant,  however,  claims 
that  tbe  judge  erred  in  ordering  the  box 
to  be  opened,  and  In  accepting  the  re- 
port and  result  of  the  recount.  The  qaee- 
tion,  then,  is  whether  these  clalmsof  tbe 
defendant  are  well  founded. 

One  of  tbe  claims  of  the  defendant  on 
this  part  of  the  case  is  that,  unless  tbe 

grovisions  of  section  51  of  tbe  General 
tatntes  have  been  fully  complied  with, 
the  evidence  was  not  admissible  for  anv 
purpose.  That  section  provides  as  fol- 
lows: "The  ballots  cast  at  any  town- 
meeting  for  tbe  election  of  town  officers 
shall,  Immediately  after  they  have  been 
counted,  be  returned  by  the  presiding  ofll- 
cer  to  the  ballot-box  or  boxes,  which  shall 
be  locked,  sealed,  and  deposited  by  him  In 
tbe  town-clerk's  office,  so  that  the  same 
cannot  l>e  opened  without  his  knowledge; 
and  the  clerk  in  whose  office  such  box  or 
boxes  shall  be  deposited  shall  carefully 
preserve  the  same  with  the  seal  unbroken 
for  six  months  after  such  meeting. "  The 
finding  upon  this  part  of  tbe  case  deariy 
shows  that  in  the  case  at  bar  there  was  a 
gross  disregard  of  the  statutory  provis- 
ion. The  question  is,  what  is  the  effect  of 
each  conduct?  Does  it  make  tbe  box  and 
its  contents  utterly  worthless  as  a  source 
of  evidence,  and  therefore  inadmissible,  as 
much  so  as  if  the  statute  has  expressly  so 
provided;  or  are  the  box  and  its  contents 
admissible,  provided  it  can  be  shown  to 
tbe  satisfaction  of  the  trier,  as  in  this  case, 
that  neither  the  box  nor  tbe  ballots  bad 
been  in  any  manner  tampered  with  or  dis- 
turbed 7  We  think  the  latter  construction 
must  prevail.  In  all  contested  cases  ot 
this  kind,  the  ballots  cast,  if  they  have  all 
been  returned  to  tbe  box  Immediately  aft- 
er the  election,  and  carefully  kept  in  the 
same  condition  as  when  so  returned,  fur- 
nish, in  most  cases,  the  best  evidence  ot 
the  result  of  the  election.  The  main  ob- 
ject of  the  statute  is  to  make  this  scutes 
ot  evidence  still  more  available  by  throw- 
ing around  it  these  safeguards.  Tbe  stat- 
ute in  question  contains  dl  vers  provisions, 
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all  lookinE  to  tbiB  main  purpose  or  object. 
It  enjoina  witb  eqaal  expIicitneBs  the  ob- 
servance of  all  of  tbese  requirements,  what- 
ever may  be  thought  of  their  relative  im- 
portance. It  the  reasoning  of  the  defend- 
ant la  correct,  then  the  non-observance  of 
any  one  of  these  requirements  shuts  out 
the  ballots  as  a  source  of  evidence,  and 
the  main  object  of  the  legislature  iu  enact- 
ing the  statute  is  defeated,  even  in  cases 
where  the  evidence  malses  it  clear  beyond 
question  that  the  ballots  have  not  been 
tampered  with  or  dii^turbed  in  any  way. 
For  instance,  if  the  ballots  have  all  been 
returned  to  the  box, and  the  box  Itself  has 
then  been  iocl:ed,  sealed,  deposited,  and 
kept  as  the  statute  requires,  but  It  turns 
out,  as  in  this  case,  that  the  ballots  were 
returned  to  the  box  by  the  counters  in  the 
absence  of  the  moderator,  instead  of  by 
the  latter,  as  the  law  requires,  in  such  a 
case  the  defendant  clalois  that  the  ballots 
cannot  be  used  as  evidence,  even  though  it 
should  be  clear  beyond  doubt  that  they 
have  otherwise  been  preserved  intact  and 
as  the  law  requires.  This,  In  many  cases, 
would  be  sacrificing  the  substance  to  the 
shadow;  would  be  obeying  the  letter  that 
kille til,  rather  than  the  spirit  that  malceth 
alive.  We  cannot  consent  to  such  a  con- 
struction, unless  the  language  of  the  stat- 
ute Imperatively  requires  it.  The  statute 
does  not  expressly  provide  that  a  failure 
to  comply  with  any  one  or  all  of  its  re- 
quirements shall  bo  followed  by  any  such 
consequence,  and  this  silence  is  quite  sig- 
nificant, under  the  circumstances.  The 
l^isiature  might  easily  have  so  provided 
If  such  bad  been  its  intention. 

Here  was  a  well-icno  wn  source  of  evidence 
frequently  resorted  to  in  cases  like  the  one 
at  bar  when  it  was  available.  The  law 
permitted  a  resort  thereto  even  before  it 
threw  around  it  the  safeguards  of  the 
statute.  It  permitted  the  parties  to 
prove,  as  best  they  could,  by  legal  evi- 
dence, that  the  ballots  had  not  been  tam- 
pered with  or  changed  in  any  way.  The 
legislature  Intended  to  make  this  source 
nf  evidence  still  more,  and  not  less,  avail- 
able. To  accomplish  this.  It  prescribed 
certain  requirements  looking  to  the  end 
in  view,  some  of  more  and  some  of  less 
importance,  but  enjoined  the  observance 
of  all  of  them  upon  officials  who  might 
neglect  their  duty.  It  knew  also  that, 
Aven  if  the  officials  performed  their  duty 
as  to  certain  of  the  requirements,  the  box 
might  be  opened  or  the  lock  broken  or  the 
seal  destroyed  by  accident  or  mistake,  or 
by  purposive  action  on  the  part  of  others 
without  authority,  and  that  in  other 
ways,  which  readily  suggest  themselves, 
the  box  or  the  ballots  might  be  so  hand- 
led or  kept  as  to  require  evidence  that  the 
value  of  the  ballots  us  a  source  o{  evidence 
had  not  been  impaired  or  destroyed.  If, 
then,  the  legislature  intended  to  change 
all  this,  and  to  make  the  mere  fact  of  non- 
compliance with  any  of  the  statutory  re- 
quirements, or  the  want  of  a  seal  or  a 
lock,  or  other  defect  of  a  like  nature,  con- 
clusive against  the  use  of  the  ballots  as 
evidence,  even  in  cases  where  it  was  clear 
that  the  ballots  had  not  been  tampered 
with  or  disturbed  in  any  way,  we  think  it 
would   have  said  so  expressly,  and  not 


left  it  to  doubtful  Inference.  The  law 
seems  to  content  itself  with  punishing 
ofSclals  who  refuse  to  perform,  or  who 
fraudulently  perform,  certain  duties  im- 
posed upon  them  with  regard  to  this  mat- 
ter; it  also  punishes  those  who,  within  a 
certain  time  after  an  election, fraudulently 
abstract  any  vote  from  the  box,  or  fraud- 
ulently put  any  vote  in  the  box,  and  there 
it  seems  to  leave  the  matter.  We  think 
the  main  object  of  the  statute  is  best  sub- 
served by  holding,  as  we  do  here,  that 
where  the  trier  Is  satisfied,  upon  legal  evi- 
dence, that  the  ballots  have  not  been 
tampered  with  or  disturbed,  they  should 
be  admitted  in  evidence,  even  though  some 
of'  the  provisions  of  the  statute  have  not 
been  coinplied  with. 

We  hold,  therefore,  that  it  was  not  error 
to  open  the  ballot-box,  and  admit  the  evi- 
dence as  to  the  result  of  the  count,  merely 
on  account  of  the  claimed  non-couipliance 
with  the  provisions  of  the  statute  in  ques- 
tion. The  recount,  however,  further 
showed,  aud  the  judge  finds,  that  the 
ballot-box  contained  the  following:  "205 
envelopes  properly  indorsed,  from  which 
the  ballots  had  been  removed  and  count- 
ed; one  envelope  not  indorsed, from  which 
the  ballot  had  been  removed  and  counted, 
but  it  did  not  appear  for  what  candidates 
it  had  been  counted;  one  envelope  on 
which  was  a  distinguishing  mark,  from 
which  the  ballot  had  been  removed  and 
counted;  and  two  envelopes  with  the 
names  of  the  voters  who  had  cast  the 
same  written  thereon,  one  of  which  had 
not  been  opened,  and  from  the  other  the 
ballot  had  been  removed  and  counted,  but 
it  diduot  appear  whatnames  were  on  it." 
The  ballot  in  the  unopened  envelope  re- 
ferred to  in  the  above  finding  was  rejected 
by  the  judge;  but  the  other  three  ballots, 
which  had  been  contained,  respectively,  in 
the  envelope  not  indorsed,  in  the  envelope 
with  a  distinguishing  mark,  and  In  the 
envelope  bearing  on  it  the  name  of  the 
voter,  could  not  at  the  time  of  the  recount 
be  ascertained,  nor  did  it  appear  for  whom 
they  liad  been  cast  or  counted,  and  so 
they  were  not  rejected.  These  three  bal- 
lots were  clearly  illegal.  Pub.  Acts  1889, 
c.  247.  These  three  ballots  thus  entered 
into  the  result  of  the  recount,  as  found  by 
the  committee  and  the  judge,  becaune  nei- 
ther the  one  nor  the  other  could  then  tell 
which  of  the  2US  apparently  valid  ballots 
In  the  box  had  been  contained  in  the  three 
envelopes,  nor  for  whom  they  had  been 
cast  or  counted.  Tlie  defendant  objected 
to  the  report  of  the  committee  appointed 
to  count  the  ballots  on  thi.s  ground,  and 
claimed  "that  the  result  as  reported  and 
found  could  have  no  controlling  effect,  be- 
cause it  appeared  that  there  had  heea 
counted  at  the  election  certain  illegal  bal- 
lots, and  because  it  did  not  appear  for 
which  candidate  said  illegal  ballots  had 
been  counted."  This  objection  and  claim 
the  judge  overruled,  and  this  is  assigned 
for  error.  It  further  appears  from  the 
finding  that  no  evidence  in  support  of  the 
allegations  of  the  petition  was  offered,  ex- 
cept the  result  of  the  recount  as  reported 
by  the  committee.  The  uncertainty  aris- 
ing from  .the  fact  that  tbese  three  illegal 
ballots  entered  into  and  affected  the  r» 
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suit  of  the  recount  -vitiates  the  entire  pro- 
ceeding, and  no  finding  could  be  legally 
based  thereon.  The  burden  of  proof  was 
upon  the  plaintiff  to  show  that  he  was 
legally  elected,  and.  If  the  only  evidence  he 
offered  was  uncertain  and  legally  worth- 
less, It  was  as  if  he  bad  offered  no  evidence, 
and  the  finding  based  upon  such  evidence 
can  have  no  foundation  in  fact  or  in  law. 
It  is  by  no  means  certain  from  the  finding 
tliat  the  conclusion  of  the  court  that  Mal- 
lott  was  elected  to  the  office  of  first  select- 
men  is  based  upon  the  result  of  the  re* 
count.  That  conclusion  is  thus  stated  In 
the  finding:  "The  petitioner  was  first 
named  on  the  .ticket  which  had  a  plurality 
of  the  hallocB  cast  for  selectmen,  or  any  of 
them,  at  said  town-meeting,  and  Elliott  P. 
Nichols,  named  second  on  said  ticket,  had 
a  plurality  over  all  the  other  candidates. " 
The  language  of  this  conclusion,  as  well 
as  its  position  in  the  finding,  seem  to  indi- 
cate that  it  is  based  upon  the  facts  ad- 
mitted by  the  demurrer  to  the  first  four 
paragraphs  of  the  petition,  rather  than 
upon  the  result  of  the  recount.  But  if  it  is 
based  upon  the  result  of  the  recount,  then, 
for  the  reasons  given,  we  hold  that  the 
judge  erred  In  overruling  the  defendant's 
objection  and  claim  upon  this  part  of  the 
case. 

This  brings  us  to  the  principal  qneetion 
raised  by  the  demurrer  to  the  first  four 
paragraphs  of  the  petition.  Section  48  of 
the  Oeneral  Statutes,  upon  which  the 
claims  of  the  parties  on  this  part  of  the 
case  arise,  reads  as  follows:  "Of  the  per- 
sons elected  selectmen  by  any  town,  the 
person  first  named  on  a  plurality  of  the 
ballots  cast  for  them,  or  any  of  them, 
shall  be  first  selectman."  The  plaintiff's 
claim  seems  to  be  that,  Inasmuch  as  Mal- 
lett'8  name  stood  first  on  the  Nichols 
ticket,  he  was  elected  because  Nichols  bad 
a  plurality  of  the  ballots  cast  at  the  elec- 
tion ;  and  that  this  would  be  so  even  if 
Mallett's  name  had  been  erased  from 
nearly  every  ballot  that  wascast  for  Nich- 
ols. According  to  this  claim, if  tbelOn bal- 
lots cast  for  Nichols  were  Democratic  bal- 
lots and  Mallett's  name  had  been  erased 
by  the  voters  from  all  of  them  save  one, 
and  it  French,  on  the  Republican  ticket, 
had  received  no  votes,  then,  by  this  one 
ballot,  Mallett  would  be  elected  first  se- 
lectman over  Plumb,  although  the  latter 
has  101  votes  cast  for  him  for  the  same  po- 
sition. This  is  the  view  of  the  law  which 
the  judge  below  seems  to  have  taken. 
The  statute  in  question  is  perhaps  suscep- 
tible of  such  a  construction,  for  Its  mean- 
ing Is  by  no  means  clear;  but,  for  several 
reasons,  we  think  it  Is  not  the  correct  con- 
struction. In  the  first  place,  such  a  con- 
struction ought  not  to  be  put  upon  lan- 
guage which  Is  doubtful  or  uncertain,  for 
It  runs  counter  to  the  general  rule  that 
either  a  plurality  or  a  majority  of  the 
votes  cast  is  necessary  to  elect.  "  Our  gov- 
ernment and  our  institutions  rest  oo  the 
principle  that  controlling  power  is  vested 
in  the  majority.  In  the  absence  of  any 
provision  of  law  to  the  contrary,  the  will 
(if  any  community  or  association  body 
politic  or  corporate,  Is  properly  declared 
only  by  the  voice  of  the  majority.."  State 
T.  Fagan,  42  Conn.  85.    Section  45,  Gen. 


St.,  provides  that,  "In  all  elections  of 
town-offlcers,  a  plurality  of  the  votes  cast 
shall  be  sufficient  to  elect,  unless  it  is  oth- 
erwise expressly  provided  bylaw."  Elec- 
tion by  a  majority  or  a  plurality  is  thus 
the  general  rule.  Town-officers  must  be 
elected  by  a  plurality,  unless  it  is  other- 
wise ex-pressly  provided  by  law.  It  is  no- 
where otherwise  expressly  provided  by 
law  that  the  first  selectman  shall  be  elect- 
ed by  less  than  a  plurality,  unless  such 
provision  is  contained  in  this  forty-eighth 
section.  That  section  clearly  does  not  ex- 
pressly so  provide,  nor  do  we  tbink  it  does 
so  by  necessary  implication. 

No  good  reason  is  shown  for  the  exist- 
ence of  BO  marked  an  exception  to  the  gen- 
eral rule;  and,  if  the  legislature  bad  so  in- 
tended,it  is  reasonable  to  suppose  that  the 
language  used  would  be  so  clear  and  ex- 
plicit as  to  admit  of  no  reasonable  doubt. 
If  that  language  does  admit  of  doubt,  we 
ought  to  adopt  a  construction  in  har- 
mony with  the  general  rule,  if  that  be  pos- 
sible. In  addition  to  this,  we  think  the 
statute  itself,  when  fairly  construed,  does 
not  favor  the  construction  contended  for 
by  the  plaintiff.  The  phrase "flrstnamed," 
as  used  in  the  statute  in  question,  Lb  some- 
what ambiguous.  It  may  mean  che  per- 
son whose  name  stands  first  on  the  ballot 
of  his  party  when  the  voting  begins.  In 
such  case  be  Ie  said  to  "head  the  ticket." 
Used  in  this  way,  the  phrase  in  question 
means  the  namestandlngfiratupon  a  class 
of  ballots,  namely,  the  "party  ticket,"  so 
called,  even  though  it  should  be  found 
erased  from  many  of  the  individual  ballots 
actually  cast.  In  this  sense  it  could  be 
claimed  that  Mallett  was  "first  named" 
on  all  the  Democratic  ballots  cast  for  Nich- 
ols, even  though  his  name  had  been  erased 
from  every  one  of  them.  If  this  meaning 
is  to  be  given  to  the  statute,  then  un- 
doubtedly Mallett  was  elected  first  select- 
man. That  this  was  the  meaning  given 
to  the  statute  by  the  judge  who  tried  the 
case  at  bar  is  evident  from  the  language 
of  the  finding,  which  is:  "I  find  the  peti- 
tioner was  first  named  on  the  tickt^t  which 
had  a  plurality  of  the  ballots  cast  tor  se- 
lectman, or  any  of  them,  at  said  town- 
meeting.  "  On  the  other  hand,  the  phrase 
in  question  may  fairly  mean  the  person 
whose  name  stands  first  on  any  ballot 
actually  cast,  whether  originally  standing 
first  thereon  or  not.  In  this  sense,  if  the 
name  originally  standing  first  on  the  bal- 
lot cast  is  erased  by  the  voter,  then  the 
person  whose  name  is  so  erased  is  no  long- 
er "first  named"  onthatindivldnal  ballot. 
We  think  the  phrase  "first  named"  is  used 
In  this  last  sense  in  the  statute  in  ques- 
tion. The  language  of  the  statute  is  not 
"first  named  on  a  ticket"  or  class  of  bal- 
lots, but  "first  named  on  the  ballots 
cast."  In  this  sense,  upon  the  facts  admit- 
ted by  the  demurrer.  Plumb  is  first  named 
on  the  101  ballots  cast,  while  Mallett  is  so 
named  only  on  98  of  such  ballots.  It  this 
is  the  true  construction, — and  we  think  It 
is,— then  Plumb,  and  not  Mallett,  was 
"first  numed  on  a  plurality  of  the  ballorts 
cast"  for  the  selectmen,  or  any  of  them. 
For  these  reasons  the  decision  appealed 
from  is  reversed  and  set  aside.  The  other 
judges  concurred. 
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Ytokin  v.  Gat£B.  Sheriff. 
ISuprevM  Court  cfJSrrora  of  OonneeUeut.  April 

in.  1891.) 

Dl8QOAI.inOi.TIOII  OF  JUBTIO  OT  TBa  PCAOB— 

Habbas  Cospcs— Right  or  Appbal. 

1.  Gen.  St.  Conn.  1 1189,  which  declsrestbat, 
it  either  party  "thinks  himself  aggrieved"  by 
any  decision,  he  may  appeal,  makes  the  right  of 
appeal  depend,  not  upon  whether  it  shall  finally 
be  deiermfned  that  he  Is  aggrieved,  bnt  upon  the 
fact  of  his  being  a  party;  and  a  sheriff,  there- 
tore,  who  is  made  defendant  in  a  petition  for  a 
writ  of  habeas  corpus,  is  entitled  to  appeal  from 
an  order  that  the  petitioner  be  discharged,  even 
thovgb  he  be  not  taxed  with  the  costs,  and  is 
protected  from  liability  in  any  further  action. 

3.  Oen.  St.  Ck)nn.  {  8S92,  provides  that  no 
person  shall  be  committed  to  prison  without  a 
mttMmtM,  signed  by  a  proper  magistrate;  and 
sections  ffr2,  675,  provide  that  no  justice  of  the 
I)eace  shall  "act"  in  any  cause  where  he  is  attor- 
ney, or  where  he  may  receive  a  direct  pecuniary 
benefit,  or  be  liable  for  costs.  Eeld,  that  the 
word  "act"  referred,  not  alone  to  judicial  action 
in  the  trial  of  a  cause,  but  to  every  act  not 
purely  ministerial ;  and  that  a  justice  was  dis- 
qualified to  sign  &  mittimus  in  an  action  atlaw  in 
which  he  was  attorney  for  plaintiff,  or  in  which 
he  was  attorney  and  bondsman,  in  that  It  was 
requisite  for  him  first  to  find  the  cause  of  com- 
mitment. 
LooHis  and  Tobbancb,  U.,  dissenting. 

Api>eal  from  court  ot  common  pleas, 
New  Haven  county  ;  Demino,  Judge. 

Petition  by  David  Yudkln  for  writ  of  ha- 
beas corpus  against  Robert  O.  Gates,  sher- 
iff. From  a  Judgment  discharging  the  pe- 
titiooer,  defendant  appeals.    Affirmed. 

J.  W.  Ailing,  lor  appellant.  C.  Kleiner, 
tor  appellee. 

FxNK,  J.  This  is  a  writ  of  habeas  cor- 
pus in  favor  of  David  Yudkln,  and  against 
the  sheriff  of  New  Haven  county,  who 
made  return  to  thecourt  of  common  pleas 
tor  said  county  that  he  held  the  body  of 
the  plaintiff  by  virtue  of  two  warrants  of 
commitment  issued  upon  two  actions  at 
law,  by  F.  W.  Holdkn,  justice  of  the 
peace.  The  hearing  was  had  upon  the 
agreed  statement  of  tacts"  that,  atthetime 
of  signing  the  mittimuses,  said  Hoi.dbn 
was  the  bondsman  in  both  actions,  that 
he  was  then  the  attorney  of  the  plaintiffs 
In  one  of  the  actions,  and  that  he  was  not 
otherwise  interested  in  the  suits."  The 
court  found  that  Hulden  vc as  disqualifled, 
and.  not  a  proper  magistrate,  and  that 
therefore  the  mittimuses  were  illegal  and 
Void,  and  ordered  that  the  plaintiff  be  dis- 
charged; from  which  Judgment tbedefend- 
ant  appealed,  both  parties  signing  a  stip- 
ulation that  the  case  should  be  argued  at 
this  session  ot  this  court.  A  motion  to 
dismlBS  was  filed,  on  the  ground  that  the 
defendant  Gates  could  be  In  no  way  ag- 
grieved by  the  Judgment,  no  costs  having 
been  taxed  against  him,  being,  by  the  fact 
that  the  mittimuses  were  valid  on  their 
face,  protected  Irom  any  action  against 
him  for  holding  the  plaintiff  thereunder; 
that  he  bad  no  natural  right. to  the  cus- 
tody of  the  plaintiff;  and,  so  tar  as  the 
defendant  was  concerned,  the  only  Judg- 
ment is  that  the  plaintiff  be  discharged; 
that  it  was  to  be  presumed  that  all  par- 
ties whose  Interests  could  be  affected  by 
the  judgment  had  actual  notice,  and  might 
have  availed  themselves  ot  theirstatutorjr 


right  to  be  made  parties;  that,  at  any 
rate,  in  questions  ot  Jurisdiction,  the  par- 
ties to  the  record  determine  the  contro- 
versy ;  and  that,  therefore,  the  defendant 
was  not,  under  the  provisions  o1  Gen.  St. 
§  1129,  entitled  to  appeal,  and  this  court 
was  without  jurisdiction.  It  was  decided 
that  the  question  presented  by  this  motion 
should  be  argued  with  the  appeal,  and  the 
decision  reserved. 

We  think  the  motion  should  be  denied. 
The  statute  referred  to  provides  that,  If 
either  party  thinks  himself  aggrieved,  Ii« 
may  appeal.  This  language  plainly  ex- 
presses what  we  should  hold  to  be  the  rule 
had  the  words  "thinks  himself  been  omit- 
ted, namely,  that  the  right  to  appeal  de- 
pends upon  the  tact  of  being  a  party,  not 
upon  whether  it  shall  finally  be  determined 
that  the  decision  is  one  by  which  he  Is  ag- 
grieved. Any  other  construction  would 
involve  the  decision  of  the  question  raised. 
In  a  preliminary  hearing  as  to  whether  It 
could  be  raised.  The  plaintiff  does  not 
deny  that  the  defendant  is  a  party.  He 
was  expressly  made  so,  and  the  only  one, 
by  the  plaintiff  himself.  If  he  was  not  a 
party,  there  was  none  except  the  plaintiff 
in  the  court  beluw.  Besides,  we  think 
that  the  sheriff  is  the  real  and  proper  de- 
fendant In  such  cases.  It  Is  the  universal 
practice  to  make  him  such.  It  would  not 
be  necessary,  In  order  to  constitute  him  a 
proper  party  to  the  action,  that  he  should 
have  a  pecuniary  Interest  in  the  contro- 
versy, but  it  would  be  easy  to  see  that  be 
has  or  might  have. 

Coming  to  the  main  question  in  the  case, 
we  think  the  decision  uf  the  court  below 
should  besustalned;  that  Justice  Uoloe.v 
was  disqualified,  both  by  statute  and  at 
common  law,  and  was  therefore  not  a 
proper  magistrate  to  Issue  the  mittimuses 
under  Gen.  St.  §  3392.  By  statute,  under 
both  sections  672  and  675,^  being  attorney 
In  one  case,  and  the  bondsman  tor  non- 
resident plaintiffs  in  both,  he  was  disqual- 
ified from  acting.  It  was  the  claim  of  the 
defendant  that  by  the  word  "  act. "  as  used 
in  these  sections,  judicial  action  in  the  act- 
ual trial  of  the  case  was  meant.  But  this 
precise  question  has  been  decided  other- 
wise In  New  Hartford  v.  Canaan,  52  Conn. 
166,  where  this  Identical  expression.  In 
what  Is  now  the  last  part  of  section  675, 
was  construed,  and  the  court  says :  "This 
language  is  so  exceedingly  broad,  embrac- 
ing In  terms  any  act  and  any  proceeding, 
that  we  do  not  feel  at  liberty  to  accept  the 
Ideas  of  the  plaintiffs'  counsel,  and  restrict 
its  application  exclusively  to  an  actual 
trial  In  court  before  the  Interested  magis- 
trate." The  distinction  between  that  case 
and  the  present  Is  that  in  the  case  cited 
this  construction  was  used  to  prevent  dis- 
qualification ;  la  the  present  It  will  cause 
It;  but  we  think,  when  the  object  of  such 
statutes,  which  Is,  as  was  said  in  Dodd  v. 
Northrop,  37  Conn.  216,  to  "secure  the  ut- 

Gen.  St.  Conn.  S  672,  provides  that  do  Justice 
of  the  peace  shall  act  in  any  cause  in  which  he  is 
attorney  for  either  party.  Section  675  provides 
that,  where  a  Justice  may  receive  a  direot  pe- 
cuniary benefit  from  the  determination  of  any 
proceeding  in  court  before  him,  or  may  l>e  liable 
for  damages  or  costs,  he  shall  be  disqualified  to 
act. 
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most  lalmesBand  impartiality, "Is  consid- 
ered, that  (a'H  Is  also  suggested  In  that 
case)  theconstruutlon  which  is  in  lartber- 
ance  of  thatobject  sbonld  be  moat  liberal. 
As  betore  stated,  we  think  the  Justtre 
Bhoiild  be  dlsquallQed  at  common  law, 
bat  we  need  not  pursue  the  subject  further 
than  to  cite  the  case  of  Doolittle  v.  Clark, 
47  Conn.  816,  the  principle  of  which  decis- 
ion appears  to  be  applicable  to  the  pres- 
ent case. 

"We  are  fully  aware  that  the  broad  con- 
struction which  we  have  s^ven  to  sections 
672  and  675  or  the  Statutes  may  appear  to 
warrant  the  contention  that  the  mere 
signing  of  writs  of  mesne  process-,  wheth- 
er of  attachment  or  summons,  is  within 
the  prohibition  of  the  statutes.  Indeed, 
we  are  by  no  means  certain  that  we 
should  hesitate  to  so  hold,  provided  we 
felt  at  liberty  to  treat  the  question  as  of 
first  impression.  It  would  not,  however, 
even  be  possible  to  so  consider  it.  The 
uniform  practice  of  the  bar,  and  of  all  ofiS- 
cera  having  authority  to  sign  writs,  has  at 
all  times  been,  and  continues  to  be,  op- 
posed to  such  construction.  The  controll- 
ing force  of  such  long-continued  practice 
is  matter  of  elementary  law.  1  Swift. 
Dig.  p.  12,  par.  16;  Keyes  v.  Chapman.  5 
Conn.  171;  Gould  v.  Smith,  30  Conn.  8S;  Nu- 
gent V.  Wrinn,  44  Conn.  275;  State  v. 
Hoyt,  46  Conn.  338;  State  v.  Nyman,  55 
Conn.  18,  10  Atl.  Rep.  161;  Flynn  v.  Mor- 
gan, 55  Conn.  142,10  Atl.  Rep.  466;  In  re 
Bion,  59  Conn.  886,  20  Atl.  Rep.  662.  No 
sncta  practice,  so  far  as  we  know  or  be- 
lieve, affects  the  consideration  of  the  ques- 
tion now  before  us.  Certainly  from  the 
nature  of  the  transaction  it  wpnld,  if  it 
existed  at  all,  be  necessarily  comparative- 
ly very  limited.  Besides,  there  may  bo 
said,  in  support  of  the  popular  construc- 
tion as  to  original  wrics,  that  it  has  al- 
ways been  understood  and  held  that  un- 
der our  somewhat  peculiar  practice  the 
signing  of  mesne  process  is  a  purely  minis- 
terial act.  Windham  v.  Hampton,  1 
Root,  176.  Gen.  St.  ^  892,  authorizes  sach 
signature  by  coramlssloners  of  the  supe- 
rior court,  who  are  in  no  sense  Judicial  offi- 
cers; and,  as  sections  672  and  675  relate  on- 
ly to  justices  of  the  peace,  the  literal  con- 
struction of  these  statutes,  if  held  to  ex- 
tend to  the  simple  signing  of  wrltti  of  sum- 
mons or  attachment,  would  disqualify  a 
Justice  from  the  performance  of  acts  which 
a  commissioner  of  the  superior  court 
would  not  be  dIsquallBed  to  perform.  In- 
deed, in  the  history  of  the  statute,  now 
section  672,  It  may  be  noticed  that  by  an 
amendment,  passed  In  1882,  the  words  "or 
signed"  were  included,  thereby  expressly 
making  the  signing  one  of  the  acts  in  rela- 
tion to  the  writ,  declaration,  or  com- 
plaint, which  disqualified  a  Justice  of  the 
peace,  and  that  the  striking  out  of  these 
two  words  was  the  sole  object  of  a  re-en- 
actment in  1884;  while,  on  the  other  hand, 
it  may  be  said.  In  passing,  that  the  last 
clause  of  section  672  clearly  indicates  that 
disqualification  is  no't  to  be  confined  to 
the  trial  of  the  action,  since  a  minor  degree 
of  Interest,  or  a  more  Indirect  one,  is  de- 
clared sufficient  to  disqualify  from  that 
act. 

The  transaction  under  consideration  is 


of  a  different  character,  and  notsolely  min- 
isterial. The  statute  (section  3892)  pro- 
vides that  no  person  shall  t>e  committed 
to  prison  without  a  mittimna.  The  ob- 
ject of  the  statute  is  not  material;  the 
requirement  is  absolute.  The  mere  sign- 
ing  of  aAi/ttJinus  may  be  as  purely  minis- 
terial as  the  signing  of  a  writ  of  attacb- 
meut  or  summons,  if  that  were  all;  but 
it  Is  not  all.  It  may  be  also  true  that, 
as  applied  to  a  civil  action,  it  is  ancilla- 
ry to  the  original  writ.  So,  indeed.  Is  an 
'execution,  to  which  it  is  much  more  clear- 
ly assimilated  than  to  the  original  pro- 
cess; for  like  the  execution,  and  unlike  the 
writ  it  is  based  upon, it  presupposes  some- 
thing in  the  nature  of  a  Judicial  act, — a 
Judicial,  or  at  least  a  quasi  Judicial,  find- 
ing. Every  mjttimns  requires  this.  There- 
fore it  is  that  they  must  be  signed  not  by 
a  mere  commissioner  of  the  court,  but  by 
a  proper  magistrate.  Gen.  St.  §  3392.  In 
1  Swift,  Dig.  607,  it.  is  said,  speaking  of  a 
mittimus  of  the  kind  under  consideration: 
"It  tbe  person  so  attached  is  unable,  or 
neglects  or  refuses,  to  procure  ball  for  his 
appearance  at  court,  the  officer  holding 
bim  must  apply  to  some  justice  of  the 
peace,  who  may  grant  a  mittiwaa,  by 
which  he  must  commit  bim  to  Jail. "  Tbe 
absolute  "must,"  in  both  instances,  re- 
lates to  tbe  officer;  the  discretionary  or 
jndicial  " may. "  to  the  justice.  As  above 
stated,  every  mittimus  requires,  as  a  prec- 
edent, a  finding.  If  it  Issues  in  a  criminal 
case,  it  requires  a  conviction,  a  binding 
over  for  want  of  bonds,  or,  when  not 
bailable,  on  probable  cause  found,  or  for 
want  of  bonds  on  appeal  taken.  If  for 
sureties  of  the  peace,asinReBlon,59Conn. 
872,  20  Atl.  Rep.  662,  under  Gen.  St.  §  695, 
that  the  complainant  has  Just  cause  to 
fear,  and  that  the  accused  has  refused  to 
find  sureties.  This  finding  may,  as  the 
nature  of  the  case  warrants,  be  made  ei- 
ther l)y  a  court,  magistrate,  or  Jury;  and 
tbe  mittimus  may  be  signed  by  such  mag- 
istrate, or  by  the  clerks  of  courts  having 
such  officer  acting  under  and  by  author- 
ity of  the  court.  But  It  is  based  npon, 
and  can  only  come  into  existence  as  based 
upon,  some  precedent  Judicial  act  or  find- 
ing. So,  also,  in  civil  actions,  the  execu- 
tion issued  upon  final  Judgment,  in  a  case 
where  tbe  body  is  liable,  Is  itself  in  terms 
a  mittimus,  (Gen.  St.  §  1166,)  and  can  on- 
ly be  Issued  by  the  judge  or  clerk  of  the 
court,  as  tbe  act  of  tbe  court  which  made 
the  finding,  which  performed  the  Judicial 
function  of  which  such  mittimus  Is  thecul- 
ralnatlon.  So,  in  the  case  of  commitment 
on  application  of  bail  or  surety,  (Id.  § 
962,)  the  statutory  procedure  requires  ap- 
plication to  a  Justice  of  the  peace  in  the 
county,  the  production  of  bail-bond,  or 
evidence  of  being  ball  or  surety,  and  verifi- 
cation of  application  by  oath  or  otherwise. 
So,  finally.  In  the  casn  under  considera- 
tion, the  Justice  In  fact  found,  as  the  rec- 
ord discloses,  that  the  plaintiff's  body  had 
been  attached  by  the  officer  by  virtue  of 
a  writ  of  attachment,  that  he  neglected 
and  refused  to  give  bail  for  his  apear- 
ance,  and  that  a  reasonable  time  had  been 
allowed  him  therefor;  all  of  which,  being 
conditions  necessarily  precedent  to  a  com- 
mitment, require  to  be  found,  and  in  tho 
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finding  and  recital  of  wbicb  the  justice  fol- 
lowed, In  Identical  language,  the  form 
eanctioned  by  universal  and  Inimemurial 
practice  In  such  cases,  and  found  In  2 
HwKt,  Dig.  848.  It  la  because  we  think 
that  the  Interested  justice  ought  not,  up- 
on any  construction  of  the  statutes,  or  by 
the  principles  of  the  common  law,  to  be 
qualified  to  make  such  finding,  any  more 
than  we  think  he  would  have  been,  with 
equal  interest,  to  commit  to  reformato- 
ries, in  cases  where  no  appeal  lay  from  his 
judgment,  like  Reynolds  v.  Howe,  51  Conn. 
472,  that  we  hold  the  act  performed  by  the 
justice-,  although  no  appeal  lay  therefrom, 
and  perhaps  the  plaintiff  had  no  right 
to  be  heard  thereon  before  the  justice,  to 
be  judicial  in  character,  and,  by  reason 
of  his  disqualification, not  within  bis  juris- 
diction, and  therefore  void;  though  the 
inittlmuaes,  being  valid  upon  their  face, 
would,  we  think,  protect  the  officer.  There 
is  no  error  in  the  judgment  complained  of. 

Andrews,  C.  J.,  and  Seymodb,  J.,  con- 
carred.  LooMis  and  Torrance,  JJ.,  dis- 
sented. 


(CO  Conn.  410) 

Spencer  et  a,l.  v.  Allerton. 

{Supreme  Court  of  Errors  of  Connect/lout.  April 
20, 1891.) 

Nbootiablb  Instrumbnts — ^Indoksemekt  by  Third 
Person — Parol  Evibescb  to  Explain. 

1.  Gen.  St.  Conn.  %  1880,  provides  that  "the 
blank  indorsement  of  a  negotiable  or  non-nego- 
tiable note,  by  a  person  who  is  neither  its  maker 
nor  its  payee,  before  or  after  its  indorsement  by 
the  payee,  snail  import  the  contract  of  an  ordi- 
nary indorsement  *  *  *  as  between  such  in  ■ 
dorser  and  the  payee  or  subsequent  holders. " 
field  that,  while  such  an  indorsement  is  given 
the  effect  of  an  ordinary  indorsement,  yet  if  it  be 
made  before  and  above  that  of  the  payee,  the  in- 
dorser  is,  nevertheless,  as  to  him  and  subsequent 
holders,  impliedly  an  indorser  in  the  order  in 
which  he  stands  upon  the  note. 

i.  Where  such  an  indorsement  is  made  in 
the  presence  of  the  maker  and  payee  before  de- 
livery, and  there  is  no  conversation  in  relation 
thereto,  and  no  evidence  of  an  agreement  differ- 
ent from  that  implied  bylaw,  parol  evidence  can- 
not be  admitted  to  vary  or  explain  it. 

Appeal  from  superior  court,  New  Haven 
county;  Fenn,  Judge. 

Action  by  .Christopher  Spencer  and  an- 
other against  Charles  O.  Allerton  to  ru- 
cover  on  a  note  indorsed  by  the  latter. 
There  was  judgment  for  plaintiffs,  and  de- 
fendant appeals.     Affirmed. 

S.  W.  Kellogg,  for  appellant.  L.  Harti- 
Bou  and  E.  Zaoher,  for  appellees. 

Seymour,  J.  On  September  24, 1884,  the 
plaintiffs,  at  the  request  of  one  J.  C. 
Stevens,  gave  him  their  accommodation 
note  for  f  2,000,  payable  in  three  months, 
and  agreed  to  give  bim  another  three- 
months  note  of  the  same  amount  at  its 
maturity.  In  exchange  for  this  note  Ste- 
vens gave  the  plaintiffs  his  siz-mODths 
note,  of  the  same  date,  for  f  2,000,  indorsed 
by  the  defendant.  On  the  27th  of  Pecem- 
ber,  1884,  the  plaintiffs  gave  Stevens  their 
second  note  as  agreed,  with  which  be  took 
up  the  first.  When  the  second  note  be- 
came due  the  plaintiffs  paid  it.  On  the  2d 
of  April,  1885,  Stevens,  in  renewal  ofhis  six- 
months  note,  gave  the  plaintiffs  bis  note 


tor  $1,000, payable  in  two  months,  and  his 
note,  for  a  like  sum,  payable  in  three 
months,  each  payable  to  their  order  at 
the  Yale  National  Bank.  The  defendant 
indorsed  each  of  these  notes  in  blank  be- 
fore Stevens  delivered  them  to  the  plain- 
tiffs. .Afterwards  the  plaintiffs  indorsed 
them,  writing  their  names  below  that  of 
the  defendant.  These  notes  were  given  by 
Stevens  to  the  plaintiffs  as  a  security  for 
the  loan  by  the  plaintifis  of  the  sum  there- 
in mentioned,  namely,  of  the  sum  to  be 
raised  by  the  demand  of  the  above-men- 
tioned accommodation  notes  made  tiy  the 
plaintiffs.  At  each  of  the  times  when 
Stevens  signed  the  notes,  namely,  on  Sep- 
tember 24th,  when  he  signed  the  six- 
months  note,  for  $2,000,  and  on  April  2d, 
when  he  signed  the  two  notes  in  renewal 
thereof,  (the  indorsement  of  which  is  the 
subject  of  this  suit,}  he  and  one  of  the 
plain  tiffs  were  togetlier  at  Stevens'  office. 
Before  the  notes  were  delivered  to  the 
plaintiffs  Stevens  called  the  defendant  into 
the  office,  and  be  then  indorsed  the  notes 
in  the  presence  of  Stevens  and  the  plain- 
tiffs. There  was  no  conversation  in  rela- 
tion to  the  indorsements,  nor  was  there 
any  conversation  between  the  defendant 
and  the  plaintiffs  at  any  other  time  in  re- 
lation thereto.  There  was  no  evidence  of 
any  agreement  between  them,  except  such 
as  the  law  Imports  from  the  blank  in- 
dorsement wliich  the  defendant  put  upon 
the  notes,  as  the  same  appears  upon  tbem, 
underthccircurastancesand  upon  thefacts 
already  detailed.  Nor  was  there  any 
other  evidence  that  thedefendant  had  any 
knowledge  that  his  indorsement  of  the 
notes  was,  or  was  intended  to  be,  a  guar- 
anty to  the  plaintiffs.  There  was  no  evi- 
dence that  the  defendant  had  any  knowl- 
edge of  the  exchange  of  notes  by  the  plain- 
tiffs and  Stevens.  Tlie  notes  of  April  2,1885. 
were  duly  presented  for  payment  at  the 
banK,  but  were  not  paid.  Notice  thereof 
was  duly  given  to  the  defendant.  The 
plaintiffs  still  own  the  notes,  and  they  are 
still  wholly  unpaid.  At  their  maturity 
the  maker  was  insolvent,  and  without 
any  property  exempt  from  execution. 
These  are  the  facts  In  brief  as  they  are 
stated  in  the  finding.  The  case,  after  a 
short  explanation  by  the  counsel  for  the 
defendant,  was  submitted  to  us  on  briefs, 
and  the  questions  discussed  relate  to  the 
liability  of  the  defendant  upon  the  facts 
found.  The  finding  is  slightly  complicat- 
ed. To  simplify  the  matter  wo  copy  one 
of  the  notes,  with  its  indorsements,  the 
other  being  precisely  similar,  except  that 
It  Is  payable  three  months  after  date: 
"$1,000.  New  Haven,  Ct.,  April  2d,  1885. 
Two  months  after  date,  1  promise  to  pay 
to  the  order  of  I.  S.  Spencer's  Sons  one 
thousand  dollars  at  Yale  National  Bank, 
value  received,  with  interest.  J.  C.  Ste- 
vens. [Indorsed:]  Cuab.  O.  Allebton. 
I,  S.  Spencer's  Sons." 

In  the  year  1884  the  legislature  passed 
the  following  act:  "The  blank  indorse- 
ment of  a  negotiable  or  a  non  negotiable 
note,  by  a  person  who  is  neither  its  maker 
nor  its  payee,  before  or  after  the  indorse- 
ment of  such  note  by  the  payee,  shall  im- 
port the  contract  of  an  tirdinary  indorse- 
ment of  negotiable  paper  as  between  such 
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indorser  and  the  payee  or  subseqaent 
holdera  of  aucb  paper."  Oen.  St.  §  1860. 
Before  the  paasage  of  this  act.  by  the  law 
ul  this  state  as  declared  through  a  Ions 
line  of  decisions,  from  Bradly  v.  Phelps, 
2  Root,  S25,  to  ^tna  Nat.  Bank  t.  Charter 
Oulc  Life  Ins.  Co.,  00  Conn.  167,  the  blank 
indorsement  of  either  a  negotiable  ur  a 
non-negotiable  note  by  a  stranger  to  the 
note  implied,  prima  facie,  a  contract  on 
^the  part  of  the  indorser  that  the  note  was 
due  and  payable  according  to  its  tenor; 
that  the  maker  should  be  of  ability  to  pay 
it  when  it  came  to  maturity ;  and  that  it 
was  collectible  by  the  use  of  due  diligence. 
And  this  was  the  law,  it  was  held  in  the 
latter  case  above  cited,  whether  the  in- 
dorsement by  the  third  party  was  for  the 
better  security  of  the  payee  or  tor  the  pur- 
pose  of  getting  the  note  discounted. 
Thesamecase,  commenting  upon  our  long- 
established  law  on  this  subject,  speaks  of 
it  as  peculiar  to  this  state,  no  part  of  the 
law-merchant,  and  the  anomalous  exist- 
ence of  which  eminent  Judges,  while  ad- 
mitting, have  regretted.  The  statute  was 
doubtless  intended  to  deliver  our  law  from 
its  anomalous  position,  and  bring  it  into 
harmony  with  the  law-merchant  ati  it  is 
Interpreted  in  the  great  commercial  cen- 
ters of  our  country  with  which  we  are 
connected  in  business  transactions,  Involv- 
ing the  daUy  exchange  of  notes,  bills,  and 
all  manner  of  negotiable  securities.  The 
statute  is  before  this  court  for  the  first 
time,  and  we  have  given  it  the  considera- 
tion commensurate  to  its  importance. 
Dnder  it,  it  is  at 'once  apparent  that  the 
blank  indorsenien  t  of  a  negotiable  or  non- 
negotiable  note  by  a  person  who  is  nei- 
therits  maker  nor  payee,  whether  before 
or  after  its  indorsement  by  the  payee,  uo 
longer  Imports  a  contract  that  the  in- 
dorser will  pay  the  note  if,  on  the  use  of 
due  diligence,  it  is  not  collected  of  the 
maker.  It  is  nolonger  a  contract  of  guar- 
anty. But  it  imports,  as  between  such 
indorser  and  the  payee,  or  subsequent 
holders  thereof,  a  contract  of  an  ordinary 
indorsement  of  negotiable  paper,  which  is, 
by  the  law-merchant,  a  contract  for  pay- 
ment conditioned  on  due  presentment  to 
the  maker  for  payment  and  due  notice  of 
dishonor.  The  full  contract  which  the 
general  commercial  law  implies  from  the 
indorsement  of  a  negotiable  promisBory 
note  on  the  part  of  the  indorser,  with  and 
In  favor  of  the  indorsee,  and  every  subse- 
quent bolder  to  whom  the  note  is  trans- 
ferred, is  (1)  that  the  instrument  itself, 
and  the  antecedent  signatures  thereon, 
are  genuine;  (2)  that  he  (the  indorser)  has 
a  good  title  to  the  instrument;  (3)  that 
be  is  competent  to  bind  himself  by  the  In- 
dorsement as  indorser;  (4)  that  the  maker 
Is  competent  to  bind  himself  to  the  pay- 
ment, and  will,  upon  due  presentment  of 
the  note,  pay  it  at  maturity,  or  when  it  is 
due;  (6)  that  if,  when  duly  presented,  it  is 
not  paid  by  the  maker,  he  (the  indorser) 
will,  upon  due  and  reasonable  notice  given 
him  of  the  dishonor,  pay  the  same  to  the 
Indorsee  i>r  other  holder.  Story,  From. 
Notes,  §  185.  Into  this  contract,  under 
our  statute,  the  indorser  of  a  note,  either 
negotiable  or  non-negotiable,  though  a 
stranger  thereto,  impliedly  comes,  as  be- 


tween himself  and  the  payee  or  subsequent 
bolder. 

Thus  fiur  there  Is  no  difficulty,  and  It  is 
evident  that,  prima  facie  at  least,  tne  de- 
fendant is  an  ordinary  Indorser,  and  not  a 
guarantor  of  the  notes.  But  the  facts  In 
this  case  require  us  to  consider  the  provis- 
ion of  the  statute  that  the  indtrrsement 
therein  mentioned  shall  import  a  contract; 
of  ordinary  indorsement  between  the  par- 
ties named,  whether  it  stand  before  or 
after  the  indorsement  by  the  payee.  Here 
the  plaintiffs  Indorsed  the  note  after  the 
defendant,  and  the  order  of  their  names 
upon  it  accords  with  the  fact.  Such  an 
indorsement  falls  within  what  Bioelow. 
J.,  in  Clapp  V.  Rice,  13  Gray,  403,  calls  "an 
anomalous  class  of  cases,"  and  which  the 
text-books  generally  call  "Irregular  in- 
dorsements." It  Is  Impossible  to  harmo- 
nize the  existing  decisions  in  respect  to  the 
import  of  such  an  indorsement.  They  are 
vevy  numerous,  diverse,  and  conflicting. 
Our  statute  may  render  much  of  the  dis- 
cussion of  other  jurisdictions  valueless  to 
us  except  as  a  guide  to  its  construction, 
if,  upon  examination,  lis  language  should 
appear  ambiguous.  Does  the  statute, 
then,  intend  to  go  any  further  than  simply 
to  declare  that,  irrespective  of  the  position 
of  bis  name,  a  third  person  who  puts  bis 
name  on  the  back  of  a  note  is  to  be  held 
as  an  ordinary  Indorser,  and  not  us  a 
guarantor?  Or  do  the  other  provisions 
clearly  indicate  apurpose  to  leaveno  ques- 
tion open  which  would  turn  upon  the  rel- 
ative position  of  the  indorsements,  and  to 
provide  that  such  third  party,  though  In- 
dorsing before  and  above  the  payee,  Is, 
nevertheless,  quoad  hlni  and  subsequent 
holders.  Impliedly  an  Indorser  precisely  in 
the  order  in  which  he  stands  upon  the 
note?  IVe  unhesitatingly  incline  to  the 
latter  construction. 

The  language  of  the  statute,  standing  by 
itself,  and  also  as  construed  in  the  light  of 
the  greater  weight  of  authority,  sei.'ms  to 
leave  uo  room  for  doubt.  Daniels,  In  his 
work  on  Negotiable  Instruments,  treating 
of  the  various  decisions  relating  to  the 
transfer  of  notes  by  indorsement,  says, 
(section  713:)  "When  nothing  appears 
but  the  Instrument  Itself,  bearing  a  third 
person's  name  before  the  payee's.  In  a  suit 
by  the  indorsee  of  the  payee,  the  question 
n6\t  arises,  what  is  to  be  presumed  to 
have  been,  the  contract  and  liability  of 
such  a  person?  It  will  be  presumed,  in 
the  first  place,  from  the  fact  that  the  name 
is  before  that  of  the  payee  in  order,  that 
it  was  placed  there  before  hie  in  point  of 
time,  and  was  placed  upon  the  note  In  its 
inception  with  a  view  of  strengthening  Its  • 
credit  with  the  payee,  and  inducing  him 
to  take  it ;  and,  for  the  reason  that  such 
third  person  never  was  the  legal  holder  of 
the  paper,  it  is  held  by  a  number  of  au- 
thoiitles  that  be  cannot  be  deemed  an  in- 
dorser, and  must  be  regarded,  prima  iacie, 
as  a  Joint  maker.  By  others  it  is  held 
that  he  is  prima  facie  a  surety  or  guaran- 
tor, using  those  terms  as  the  eqnivalei^t 
of  Joint  maker;  others  consider  that  he  is 
prima  facie  only  secondarily  liable  as  a 
guarantor;  while  very  many  regard  him 
as  assuming  the  liability  of  a  second  in- 
dorser." "But,"  says  the  author,  (sectloii 
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714.)  "it  woal'd  seem  to  aa  that  such  a 
party  ought  to  be  regarded  as  first  In- 
dorser.  If  he  Intended  to  be  second  in- 
dorser,  he  should  have  refrained  from  put- 
ting his  name  on  the  note  until  It  was  first 
indorsed  by  the  payee.  By  placing  It  first 
he  enables  the  payee  to  pla«e  his  own 
afterwards;  and  prima,  facie  the  facts 
would  seem  to  indicate  sach  Intention. 
There  is  nothing  in  the  objection  that 
there  is  no  title  in  him  to  indorse  away. 
Prior  parties  could  not  be  sued  without 
the  payee's  indorsement;  but  he^  being  an 
Indorser,  cao  be  sued  by  any  one  deriving 
title  under  him.  In  fact,  his  position  seems 
to  render  his  liability  strictly  analogous 
to  that  of  the  drawer  of  a  bill  upon  the 
maker  in  favor  of  the  payee;  and  so  to  re- 
gard it  simplifies,  as  it  seems  to  ns,  a  ques- 
tion which,  unless  such  analogy  be  fol- 
lowed, Is  exceedingly  complicated  and 
difficult."  "When  [section  716]  tlie  note  Is 
sued  upon  by  the  payee.  It  is  held  that  the 
idea  of  the  party  before  him  being  hound 
as  an  Indorser  Is  excluded.  But  this  doc- 
trine does  not  seem  to  us  correct.  The  in- 
dorsement, it  is  true,  is  an  irregular  one; 
but  it  is  quite  similar  to  a  bill  drawn  by 
the  indorser  on  the  maker,  and  to  follow 
that  analogy  In  all  regards  seems  to  us 
the  simplest  and  most  reasonable  solution 
of  the  question.  And  there  are  a  number 
of  cases  which  regard  such  a  party's  lia- 
bility as  prima  facie  that  of  an  indorser." 
Judge  Story,  discussing  the  various  de- 
cisions concerning  irregular  Indorsements, 
says:  "When  the  note  Is  negotiable,  and 
is  indorsed  in  biank  by  a  third  person, not 
being  the  payee  or  a  prior  Indorsee  there- 
of, there,  in  the  absence  of  any  controlling 
proof,  It  is  presumed  that  such  person 
means  to  bind  himself  in  the  character  of 
an  indorser,  and  not  otherwise,  and  pre- 
cisely in  the  order  and  mann(>r  in  which  he 
stands  on  the  note.  If  the  note  is  not  ne- 
gotiable, and  the  Indorsement  in  blank  Is 
not  a  part  of  the  original  transaction,  but 
subsequently  made,  then.  In  the  absence  of 
the  like  controlling  proofs,  It  is  deemed 
a  mere  guaranty,  and  the  indorser  liable 
only  as  guarantor."  Story,  Prom.  Notes, 
g  480.  Randolph,  in  his  recent  treatise  on 
Commercial  Paper,  goes  extensively  into 
the  subject  of  Irregnlar  indorsements. 
Presuming  that  it  is  a  matter  of  frequent 
occurrence,  In  tbeUulted  States  cat>ecially, 
that  one  cvho  Is  neither  maker  nor  payee 
of  a  note  places  his  name  on  the  back  of  It 
at  the  time  of  its  Inception,  he  Hayn  the 
legal  effect  of  such  Indorsements  has  been 
much  discussed  and  variously  decided.  He 
discusses  the  numerous  cases  which  follow 
the  Massachusetts  rule^  and  hold  such  in- 
dorser to  be  a  joint  maker,  though  now, 
by  statute  of  1882,  he  is  entitled,  like  an 
indorser,  to  notice  of  dishonor;  the  also 
numerous  cases  which  hold,  as  did  our 
courts,  such  an  Indorser  to  be  a  guaran- 
tor; and  thecaBes,ln  opposition  to  both  of 
these  views,  which  hold  that  such  Indorser 
contracts  and  becomes  liable  as  an  Indors- 
er, bis  position  on  the  back  of  the  note  In- 
dicating that  Intention.  In  Californlu 
and  Dakota,  he  adds,  (section  836, J  "he  Is 
now  by  statute  liable  as  an  Indorser  to  the 
payee:  and  so,  by  a  recent  statute  in  Con- 
necticut, whether  the  note  Is  negotiable  or 


not,  and  whether  he  indorses  before  or 
after  the  payee. "  Band.  Com.  Paper,  §  839 
et  seq.  In  Hail  v.  Newcomb,  7  Hill,  41S. 
it  was  held  that  one  who  writes  his  name 
In  blank  on  the  back  of  a  n^otiable  note 
b^ore  the  payee  Indorses  the  same  is  not 
liable  as  maker  nor  aa  guarantor;  thus, 
says  WoooROFP,  J.,  in  Hahn  v.  Hull,  4  £. 
D.  Smith,  670,  orerrullng  all  the  prerions 
cases  to  that  effect.  It  was  also  held  in 
Hall  V.  Newcomb  that  the  person  so  writ- 
ing hlB  name  could  be  held  liable  to  sach 
fayee  as  indorser.  Spies  t.  Gilmoro,  1  N. 
:  822,  is  to  the  same  effect.  In  Moore  v. 
Cross,  19  N.  Y.  227,  It  was  held  that  one 
who,  for  the  accommodation  of  the  mak- 
er, indorses  his  note  payable  to  the  order 
of  a  third  person.  Is  liable  thereon  to  such 
payee  as  Indorser.  In  that  case,  as  in  the 
one  at  bar,  the  third  party  Indorsed  the 
paper  before  it  was  Indorsed  by  the  paye^. 
Thus  it  would  appear  that  in  New  York 
the  result  reached  by  our  statute,  was 
reached  through  the  courts  Instead  of 
through  the  l^islatnre.  The  authorities 
quoted,  by  showing  the  various  positions 
which  have  been  taken  respecting  the  mat- 
ter under  consideration,  throw  light  not 
only  upon  the  presumed  Intention  of  the 
legislature  in  passing  the  statute,  and  the 
Interpretation  which  should  be  given  It, 
but  show  also  the  impossibility  of  harmo- 
nlcing  onr  law,  under  any  interpretation 
of  it,  with  the  law  of  all  our  neighboring 
states.  From  this  examination  of  the  an- 
thoritles  we  feel  the  more  assured  in  holl- 
ing  that  the  defendant.  In  the  case  at  bar, 
upon  the  showing  of  tb?  note  Itself,  Is  an 
ordinary  indorser,  and  may  be  held  as 
such  by  the  plaintitt,  who  is  payee,  and 
whose  name  appears  as  an  Indorser  subse- 
quent to  that  of  the  defendant.  So  mnch 
forthecontract  which  thestatute  imports, 
A  third  question  remains,  namely, 
whether  the  contract  which  the  statate 
imports  can  be  varied  by  parol  evidence, 
antl,  if  so,  when  and  how.  The  greneral 
expressions  scattered  through  onr  reports, 
consequent  upon  our  peculiar  law  respect- 
ing the  contract  prima  facie  Implied  by 
the  indorsement  of  a  note  by  a  stranger, 
make  it  a  little  difficult  to  give  an  answer 
that  shall  at  first  sight  appear  consistent 
with  some  of  our  decisions,  or  rather 
with  some  of  the  expressions  used  In  some 
of  our  decisions.  Indeed,  the  principle 
involved  has  been  variously  decided  in 
different  Jurisdictions  and  at  different 
times  In  the  same  jurisdiction.  In  Riddle 
V.  Stevens,  32  Conn.  378,  after  stating  the 
contract  which  the  law  Implies  from  the 
blank  Indorsement  of  a  note  by  a  stran- 
ger, the  case  holds  that  this  Implication 
Is,  however,  only  prima  facie,  and  will  yield 
to  proof  of  the  real  character  of  the  con- 
tract. Notes  so  indorsed,  it  says,  have 
not  the  sanctity  of  ordinary  negotiable 
paper,  and  do  not  fall  within  the  rules  of 
the  law-merchant.  Any  person  taking: 
them,  therefore,  is  put  upon  an  Inquiry  »-. 
to  the  real  character  of  the  contract.  In 
Bedcwith  v.  Angell,  6  Conn.  316,  a  aird 
party  wrote  his  name  on  tlie  bac^  at  a 
non-negotiable  note,  under,  as  he  daimed 
a  special  parol  agreement  with  the  payee. 
It  was  decided  that  he  might  prove  tlw 
special  agreement  when  sued  by  the  payee. 
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The  court  said :  "The  nnder taking  of  an 
Indoraer  U  always  collateral,  nnless  made 
otherwlee  by  a  special  aKreement.  Bat 
the  defendant  was  not  an  indorser,  because 
he  was  neither  promisee  nor  indorsee. 
His  contract  was  thereloreneoessarily  spe- 
cial, and  whatever  the  partie>»  chose  to 
make  it." 

It  appears  from  these  and  other  cases 
which  might  he  cited  that  parol  evidence 
has  been  admitted  to  prove  the  real  cod> 
tract  entered  into  by  a  third  party  when 
be  made  a  blank  indorsement  of  a  note, 
becaase  such  blank  indorsement  only  pri- 
ma faeie  Implied  a  contract  of  guaranty; 
and  because,  being  anomalous,  and  not 
the  ordinary  Indorsement  recognised  by 
the  law-merchant,  it  possessed  none  of 
Its  sanctity,  but  was  its  own  sufBclent 
notice  of  its  irregularity.  But  our  courts 
have  not  failed  to  recognize  and  uphold 
the  sanctity  ot  a  regular  indorsement. 
The  law  on  that  subject  was  admirably 
stated  by  Bdtlrr,  G.  J.,  lu  Dale  v.  Gear, 
88  Conn.  16.  That  ease  held  "that  the 
contract  implied  by  law  from  a  blank  In- 
dorsement of  a  negotiable  note  before  its 
maturity  by  the  payee  Is  as  certain  and 
absolute  as  U  written  ontio  full,  and  pa- 
rol evidence  is  notadmissibletocontradict 
It.  This  rule  Is  applicable  between  in- 
doraer and  indorsee,  and  it  is  not  compe- 
tent for  the  former  to  prove  a  contempora- 
neous naked  agreement  that  an  unrestrict- 
ed Indorsement  should  be  operative  as  a 
restricted  one  only.  In  bar  of  an  action  by 
the  latter. "  "  There  are, "  says  the  opin- 
ion, "four  classes  of  cases  In  which,  as  ex- 
ceptional cases,  and  as  betweenithe  orig- 
inal parties,  indorser  and  Indorsee,  any  re- 
lation, antecedent  agreement,  or  state  of 
facts,  from  ivhlch  a  controlling"  equity 
arises,  may  be  pleaded  and  proved  by  pa- 
rol la  bar  of  an  action  on  the  warranty. 
Thus  the  relation  of  principal  and  agent 
may  be  shown,  for  the  agent  takes  no  title 
or  warranty  from  the  indorser,  but  holds 
as  agent.  So,  seeoadly.  It  may  be  shown 
that  the  note  was  indorsed  to  the  holder 
for  some  special  purpose,  and  is  holden  in 
trust,  as  where  It  is  Indorsed  and  deliv- 
ered for  collection  merely.  •  •  •  Third- 
ly, the  relation  of  principal  and  surety 
may  be  shown,  and  that  the  indorsement 
was  made  at  the  request  and  for  the  ac- 
commodation of  the  Immediate  Indorsee; 
for  the  equity  of  the  relation  forbids  the 
enforcement  of  the  contract.  Such  was 
the  case  of  Case  v.  Spaulding,  24  Conn. 
578.  Bo,  tbartbly,  it  maybe  shown  that 
there  was  an  equity  arising  from  an  an- 
tecedent transaction,  including  an  agree- 
ment that  the  note  should  be  taken  in  sole 
reliance  on  the  responsibility  of  the  mak- 
er, and  that  it  was  indorsed  In  order  to 
transfer  the  title  In  pursuance  of  such 
agreement,  and  that  the  attempt  to  en- 
force It  Is  a  fraud.  -Such  was  Downer  v. 
Chesebrougb,  36  Conn.  39.  These  excep- 
tions Illustrate  the  rule."  In  Allen  v. 
Bundle,  45  Conn.  528,  the  defeudants  had 
signed  a  writing  on  the  back  of  the  note, 
as  follows:  "For  value  received,  we 
Jointly  and  severally  guaranty  the  within 
note  good  and  collectible  until  paid." 
Held,  that  It  could  not  be  shown  by  parol 
ilthat  the  defendants,  though  in  form  guar- 


antors. In  fact  undertook  thereby  to  obli- 
gate themselves  to  pay  the  note;  nor 
that  they  made  at  the  time  a  verbal 
promise  to  pay  the  debt.  The  court  says: 
"There  is  an  anomalous  class  of  cases 
where  a  third  person,  neither  payee  nor 
maker,  puts  his  name  on  the  back  of  a 
note  before  its  indorsement  by  the  payee, 
where  by  parol  evidence  such  person  may 
be  beld  liable  either  as  original  promisor, 
guarantor,  or  Indorser,  according  to  the 
nature  of  the  transaction  and  the  under- 
standing ot  the  parties.  [Citing  cases.] 
But  In  all  these  cases  the  Indorsement  is 
in  blank,  and  there  is  no  written  contract, 
and  none-is  definitely  implied  by  law  from 
the  Indorsement.  In  cases  of  blank  in- 
dorsements, where  the  contract  is  implied 
by  law.  It  has  the  same  effect  as  If  writ- 
ten, and  parol  evidence  Is  not  admissible 
to  contradict  or  vary  it.  The  supreme 
court  of  Massachusetts,  iu  the  recent  case 
of  Allen  V.  Brown,  124  Mass.  77,  beld  that 
parol  evidence  was  not  admissible  to 
show  that  Indorsers  who  indorsed  a 
promissory  note  before  delivery  to  the 
payee  were  accommodation  indorsers  and 
sureties  only. "  In  Story  on  Promissory 
Motes,  §  146,  note  1,  many  cases  are  cited 
to  tha  point  that  the  contract  implied  by 
law,  from  a  regular  indorsement,  is  as 
certain  as  If  it  were  expressed  in  writing, 
and  parol  evidence  is  not  admitted  to  vary 
it.  To  the  same  effect  see  Daniel,  Neg. 
Inst.  5  717  et  seq.  In  Randolph  on  Com- 
mercial Paper,  where  much  attention  Is 
given  to  the  subject  throughout  the  work. 
It  Is  stated  (section  778)  that  most  author- 
ities hold  that  the  Implications  and  in- 
tendments which  the  law-merchant  has 
attached  to  blank  Indorsements  of  nego- 
tiable commercial  paper  render  them  ex- 
press and  complete  contracts  which  can- 
not be  explained  or  varied  by  parol.  See, 
also,  2  Pars.  Notes  &  B.  p.  28,  c.  1,  §  6. 

Mow,  under  our  statute,  the  blank  in- 
dorsement of  a  negotiable  or  non-nego- 
tiable note,  by  a  person  who  Is  neither  its 
maker  nor  its  payee,  before  or  after  the 
indorsement  of  such  note  by  the  payee, 
can  no  longer  be  classed  as  an  anomalous 
or  irregular  indorsement,  nor  will  the 
rules  applicable  to  such  indorsements  any 
longer  apply.  They  cease  to  exist  as  the 
reason  for  them  ceases.  By  the  very  terms 
and  force  of  the  statute  such  an  indorse- 
ment becomes,  to  allintents.areguliir,  or- 
dinary indorsement,  and  the  rules  applica- 
ble to  the  regular  indorsement  of  nego- 
tiable paper  apply.  Evidently,  then,  the 
judgment  rendered  by  the  court  below  for 
the  plain  tills  in  this  case  was  correct.  The 
defeudant's  case  comes  within  none  of  the 
exceptions  named  iu  Dale  v.  Gear,  supra. 
It  comes  nearest  to  the  tbird  exception. 
But  in  the  case  of  Case  v.  Spaaldlug,  24 
<?onn.  578,  given  as  an  example  of  what 
was  covered  by  that  exception,  the  note 
was  only  apparently  commercial  paper, 
regularly  indorsed.  In  fact,  the  defendant, 
a  stranger  to  the  note.  Indorsed  it  in 
blank  at  the  request  of  the  plaintiff,  who 
afterwards  Indorsed  it  over  the  defend- 
ant's name,  and  procured  it  to  be  dis- 
counted at  the  bank.  As  bietween  the  par- 
ties it  was  the  case  of  a  note  Indorsed  In 
blank  by  a  stranger,  the  prima  facie  im- 


Digitized  by 


Google 


782 


ATLANTIC  EEP0ETER,V0L.  22. 


(Conn. 


port  of  which  was  that  the  Indorser 
would  pay  It  if  it  conld  not  be  collected 
of  the  malcer  by  the  nse  of  dae  dtligeace. 
Bat  the  law  permitted  the  defendant  to 
show  the  real  contract,  and  he  proved 
that  bis  indorsement  waa  intended  au 
Becarity  for  the  hanlt  only,  and  was  made 
because  the  bank  would  not  discount  the 
note  for  the  plaintiff  on  the  security  of  the 
maker  alone,  bat  required  an  Indorser. 
So  the  plaintiff,  who  was  the  payee,  and 
the  first  indorser  in  order  of  names, 
though  second  in  order  of  time,  failed  to 
recover.  In  the  case  at  bar  the  defend- 
ant Indorsed  the  notes  in  the  presence  of 
their  maker  and  the  plaintiffs  before  they 
were  delivered.  There  was  no  conversa- 
tion at  that  time  in  relation  to  such  In- 
dorsement, nor  ever  any  between  the 
plaintiffs  and  defendant  in  relation  there- 
to, nor  any  evidence  of  any  agi-eement  be- 
tween them  different  from  that  which  the 
law  imports  from  the  blank  indorsement 
of  the  defendant  under  the  circurostancea 
stated.  Such  circumstances  certainly 
Indicate  that  the  indorsement  was  made 
for  the  security  of  the  plaintiffs.  At  their 
maturity  the  notes  were  duly  presented 
for  payment,  but  were  not  paid.  Due 
notice  of  their  dishonor  was  given  to  the 
defendant,  and  subsequently  this  suit  was 
brought.  We  see  no  sufficient  reason  why, 
under  the  statute,  the  defendant  must  not 
be  held  as  an  ordinary  indoraer  of  nego- 
tiable paper.  As  the  law  now  stands.  If 
a  party  intends  to  contract  only  as  second 
indorser,  he  should  see  to  it  that  the  lo- 
cation of  his  name  accords  with  such  inten- 
tion. It  he  Intends  to  contract  as  guar- 
antor, or  to  make  an,r  different  contract 
from  that  of  an  ordinary  indorser,  he 
should  write  it  out  above  his  signature. 
There  is  no  error  In  thejndgment  appealed 
from.    The  other  Judges  concurred. 


(60  Conn.  432) 

Feboubon  et  al.  v.  Bobouoh  of  Stax- 

FORD. 

{Supreme  Court  of  Errors  of  CotmeeOeuit.  April 
ao,  189lT) 

MdMIOIPAL  COBPORATIONS— PCBLIO  ImPKOVEUENTB 
— ASSESSMBNT  OF  BbNEFITS. 

1.  The  charter  of  the  borough  of  Stamford 
(9  Sp.  Laws  Ck)nn.  pp.  46,  47,  as  amended  by  10 
Sp.  Laws,  p.  660)  authorized  the  warden  and 
burgesses  of  the  borough  to  defray  so  much  of 
the  cost  of  the  general  system  of  sewerage  of  the 
borough  as  the  freemen  should  order  and  direct, 
by  assessment  on  the  property  of  such  person  or 
persons  as  might  be  benented  thereby:  "the  ap- 
portionment of  such  assessment  and  of  all  bene- 
fits arising  thereunder  to  l>e  ascertained  and  de- 
termined by  three  judicious  and  disinterested  per- 
sons" to  be  appointed  by  a  ]udge  of  the  superior 
court.  Held,  that  the  charter  did  not  require 
the  warden  and  burgesses  to  determine  what 
property  was  benefited  by  the  sewerage,  and  to 
what  extent,  or  to  make  the  assessment  thereon 
otherwise  than  to  assess  the  gross  sum  directed 
by  the  freemen  of  the  borough  on  all  the  prop- 
erty benefited,  leaving  it  to  the  three  persons  ap- 
pointed by  the  court  to  determine  what  property 
tyas  l>eneflted,  and  to  what  extent,  ana  to  ap- 
portion the  assessment  accordingly. 

2.  Nor  did  the  charter  require  the  wardens 
and  burgesses,  l)ofore  applying  for  the  appoint- 
ment of  freeholders,  to  make  an  effort  to  agree 
with  each  land-pwner  on  the  amount  of  benefit 
to  be  paid  by  him,  but  left  it  to  the  three  disin- 


terested persons  appointed  by  the  oonrt  to  appor- 
tion the  benefits. 

8.  Since  the  charter  allows  an  appeal  from 
the  assessment,  that  is  the  remedy  of  land-own- 
ers who  are  dissatisfied  with  the  amount  of  ben- 
efits assessed  against  their  land,  and  not  a  suit  to 
set  aside  the  assessment  as  void. 

4.  Such  charter,  in  providing  that  the  bene- 
fits to  be  assessed  and  the  assessments  shall  be 
apportioned  by  three  disinterested  persons  to  lie 
appointed  by  the  superior  court,  and  giving  the 
persons  assessed  the  right  to  appeal  from  the  as- 
sessment by  an  application  for  a  reassessment, 
does  not  make  the  proceeding  one  in  the  superior 
court,  nor  the  persons  appointed  by  the  ooort 
an  arm  of  the  court,  and  no  order  of  the  coort 
relating  to  the  assessment  as  apportioned  by  them 
or  accepting  it  is  necessary  to  its  validity. 

6.  Though  the  charter  does  not  expressly  de- 
clare, nor  the  assessment  show,  that  the  benefits 
assessed  to  defray  part  of  the  cost  of  the  sewer- 
age are  special  benefits,  and  not  general  benefits, 
which  could  not  by  law  be  assessed,  the  assess- 
ment will  not  for  that  reason  be  declared  void, 
but  It  will  be  presumed  that  special  benefits  only 
were  assessed,  unless  the  contrary  is  shown. 

6.  After  a  sewer  has  been  constructed  under 
a  law  authorizing  part  of  the  cost  to  be  defrayed 
by  assessments  on  the  property  benefited,  and 
persons  assessed  have  enjoyed  and  profited  oy  the 
improvement,  the  court  will  not  declare  the  as- 
sessments void  on  the  ground  that  it  does  not 
afflrmatively  appear  that  the  benefits  assessed 
were  special  benefits. 

7.  A  statute  which  will  admit  of  two  Inter- 
pretations, one  valid  and  the  other  invalid,  will 
receive  the  interpretation  sustaining  its  validity. 

8.  In  an  action  to  declare  void  an  assessment 
for  a  public  improvemeht,  though  the  fact  that  a 
large  number  of  the  persons  assessed  have  paid 
their  assessments,  is  no  defense  if  the  assess- 
ment is  invalid,  yet  if  it  is  valid  the  admission 
of  evidence  of  such  payments  is  harmless. 

9.  It  is  not  error,  in  a  suit  in  equity,  for  the 
court  to  receive  evidence  to  aid  it  in  exercising 
its  discretion,  though  such  evidence  would  be 
inadmissible  as  not  pertinent  to  the  issn^  of  fact 
tn  the  case. 

Appeal  from  snperlor  coirrt,  Fairfield 
county ;  Fbnn,  Judge. 

Suit  in  equity  by  Edmund  M.  Ferguson 
and  others  against  the  borough  of  Stam- 
ford, to  have  declared  void  an  assessment 
of  benefits  for  a  sewer.  Judgment  for  de- 
fendant.   Plaintiffs  appeal.    Afllrmed. 

E.  L.  Scho field,  N.  R.  Hart,  and  J.  £. 
Keeler,  for  appellants.  &  Feasendea  and 
N.  C.  Downs,  for  appellee. 

Carpe.ntcr,  J.  In  November,  1885,  the 
borough  of  Stamford  adopted  a  general 
system  of  sewerage  for  the  use  of  the 
borough,  and  voted  that  f25,000  of  the 
cost  of  construction  be  defrayed  by  as- 
sessment upon  the  property  of  such  per- 
sons as  might  be  benefited  thereby,  and 
that  the  remainder  of  the  coat,  including 
damages  and  expenses,  be  defrayed  by 
the  issue  and  sale  of  bonds.  Immediately 
thereafter  the  borough  entered  upon  the 
construction  of  said  system  of  sewerage, 
and  completed  it  In  Uecember,  18S8.  In 
February,  1887,  the  borough  applied  to  a 
Judge  of  the  superior  court  for  the  ap- 
pointment of  suitable  persons  to  ascer- 
tain and  determine  the  apportionment  of 
such  assessment  of  benefits  upon  the  prop- 
erty of  such  persons  as  were  benefited 
thereby.  Dpon  that  application  three 
persons  were  appointed,  who  made  a  re- 
port of  their  doings  to  the  superior  court 
in  December,  1887.    The  portion  of  the  asi 
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sesBideDt  npon  the  property  of  tbe  estate 
of  John  Ferguson,  deceased,  amounted  to 
ftt74.36.  That  estate  is  now  owned  by 
tbe  plaintiffs  as  tenants  in  common,  and 
the  assessment  thereupon  Is  the  matter 
now  in  controversy.  On  the  4th  of  April, 
1888,  certlflcates  of  lien  were  filed  in  the 
oflBce  of  the  town  clerk  of  Stamford  to 
secure  the  payment  of  said  assesment. 
Tbe  object  of  the  suit  is  that  tbe  assess- 
ment may  be  declared  void,  and  that  the 
cloud  upon  the  plaintiffs'  title,  created  by 
tbe  certificates  of  Hen,  may  be  removed. 
The  principal  questions  arise  upon  the 
fifth  and  sixth  paraKraphs  of,  tbe  first 
count  of  tbe  complaint,  which  are  as  fol- 
lows: "(5)  The  said  warden  and  bnr- 
geaaeB  have  at  no  time  since  tbe  date  of 
said  meeting  uf  said  freemen  ascertained 
or  determined,  or  attempted  to  ascertain 
or  determine,  whether  the  property  of  tbe 
plaintiffs  hereinafter  described  was  or 
would  be  benefited  by  said  generiil  system 
of  sewerage.  Neither  have  they  ascertained 
or  determined,  or  attempted  to  ascertain 
or  determine,  to  what  extent,  U  any,  said 
property  of  tbe  plaintiffs  was  or  would 
be  benefited  by  said  system  of  sewerage; 
nor  have  they  made,  or  attempted  to 
make,  any  assessment  of  benefits  on  said 
property  of  the  plaintiffs  to  defray  any 
part  of  tbe  cost  of  said  system  of  sewer- 
age otherwise  than  by  the  resolution  set 
out  in  Exhibit  0;  nor  have  they  agreed, 
or  attempted  to  agree,  wUb  tbe  plaintiffs, 
or  either  of  them,  as  to  tbe  amount  of 
benefit, it  any,  which  said  system  of  sev^er- 
age  waH  or  'vyonld  l>e  to  tbe  plantiffs'  said 
property,  or  any  part  thereof.  (B)  With- 
out said  warden  and  burgesses  having 
ascertained  or  determined,  or  having  at- 
teihpted  to  ascertain  or  determine,  wheth- 
er tbe  property  of  the  plaintiffs  was  or 
would  be  benefited  by  said  system  of  sew- 
erage, and  without  having  ascertained  or 
determined,  or  having  attempted  to  as- 
certain or  determine,  to  what  extent,  if 
any,  said  property  of  tbe  plantiffs  was  or 
would  be  benefited  by  said  system  of 
sewerage,  and  without  having  made,  or 
having  attempted  to  make,  any  assess- 
ment  of  benefits  on  said  property  of  the 
plaintiffs  to  defray  any  part  of  the  cost 
of  said  system  of  sewerage,  and  without 
having  done  any  act  or  thing  whatsoever 
in  the  matter  of  apportioning  any  assess- 
ment of  benefits  upon  lands  of  the  plain- 
tiffs, and  without  having  agreed,  or  hav- 
ing attempted  to  agree,  with  the  plain- 
tiffs, or  either  of  them,  as  to  the  amount 
of  benefit,  it  any,  which  said  system  of 
sewerage  was  or  would  be  to  the  plain- 
tiffs' said  property,  or  any  part  or  por- 
tion thereof,  an  application  was  made  in 
tbe  name  of  the  warden  and  burgesses  to 
the  Hon.  Sidney  B.  Bgardsi.by,  a  Judge 
of  the  superior  court,  for  tbe  appointment 
of  three  judicious  and  disinterested  free- 
holders of  Fairfield  county  to  ascertain 
and  determine  tlie  apportionment  of  the 
assessment  of  twenty-five  thousand  dol- 
lars of  the  cost  of  said  general  system  of 
sewerage,  ordered  and  directed  by  tbe  tree- 
men  of  said  borough,  upon  tbe  property 
of  such  person  or  persons  as  might  be  ben- 
efited thereby."  These  paragraphs  are 
demurred  to  as  follows:  "The  defendant 


demurs  to  paragraphs  five  and  six,  be- 
cause the  warden  and  burgesses  of  said 
borough  of  Stamf.ord  are  not  by  law  re- 
quired to  do  any  of  the  acts,  the  omission 
of  which  is  complained  of  in  said  para- 
graphs; that  the  duties  and  requirements 
of  said  borough  of  Stamford,  with  refer- 
ence to  the  acts,  matters,  and  subjects  de- 
scribed and  referred  to  in  said  paragraphs 
five  and  six,  are  wholly  fixed,  determined, 
and  provided  for  by  the  charter  of  the 
borough  of  Stamford,  and  the  amend- 
ments thereto, and  that  by  the  provisions  of 
said  charter  and  amendments  thereto  said 
warden  and  burgesses  are  not  required  to 
do  or  attempt  to  do  any  of  tbe  acts,  the 
omission  to  do  which  is  complained  of  in 
said  paragraphs,  and  because  sections 
three  and  four  of  said  charter,  and  the 
amendments  thereto  approved  April  15, 
1887,  require  and  provide  that  the  ascer- 
tainment or  determination,  or  attempt- 
ed ascertainment  or  determination,  of 
whether  the  said  property  of  the  x)laintiffs 
would  hebenefi ted  by  said  system  of  sewer- 
age, and  the  ascertainment  or  determina- 
tion, or  attempted  ascertainment  or  deter- 
mination, of  the  extent  of  such  benefit  to  the 
plaintiffs'  property,  and  the  assessments 
of  benefits  on  said  property  of  tbe  plaintiffs, 
so  far  as  said  charter  provides  that  such 
ascertainment  of  benefit  or  tbe  extent 
thereof  or  that  such  assessment  of  benefits 
shall  be  made,  the  same  shall  be  made  by 
three  judlciouB  and  disinterested  persons, 
freeholders  of  said  county,  appointed  by  a 
judge  of  the  superior  court,  for  the  pur- 
pose of  enabling  said  warden  and  bur- 
gesses to  defray  so  much  of  tbe  cost  of 
said  system  of  sewerage  as  they  shall  or- 
der and  direct  to  be  assessed  upon  the 
property  of  such  person  or  persons  as 
may  be  benefited  by  said  system  of  sew- 
erage, in  conformity  to  a  direction  and  or- 
der of  the  freemen  of  said  borough.  Sec- 
ond. Because  it  does  not  appear  that  the 
plaintiffs  have  in  any  manner  been  injared 
by  tbe  failure  of  the  warden  and  burgesses 
to  do  any  of  the  acts,  the  omission  to 
do  which  is  complained  of  In  said  para- 
graphs."  The  deniuiTer  was  sustained. 
The  superior  court  tiled  the  issues  of  fact 
and  rendered  judgment  for  the  defendant. 
The  plaintiffs  appealed. 

The  reasons  of  appeal  are  grouped  under 
three  general  heads.  The  first  is  that  tbe 
court  erred  and  mistook  the  law  in  sus- 
taining tbe  defendant's  demurrer  to  para- 
graphs 5  and  6  of  the  first  count,  and  to 
paragraph  3  of  the  second  count  of  the 
plaintiffs'  complaint,  because  (1)  tbe  war- 
den and  burgesses  were  required,  before 
the  appointment  of  freeholders,  to  ascer- 
tain and  determine  what  property  of  the 
plaintiffs  was  or  would  be  benefited  by 
the  system  of  sewerage;  (2)  to  determine 
to  what  extent  the  property  of  the  plain- 
tiffs was  or  would  be  benefited  by  the  sys- 
tem of  sewerage :  (3)  to  make  an  assess- 
ment of  benefits  on  the  property  of  the 
plaintiffs;  (4)  to  agree,  or  attempt  to 
agree,  with  the  plaintiffs  as  to  the  amount 
of  benefits,  if  any,  which  said  system  of 
sewerage  was  or  would  be  to  their  prop- 
erty. The  questions  raised  by  these  sub- 
divisions depend  upon  the  construction  of 
the  charter.    Prior  to  1881  the  power  of 
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tbe  corporation  over  sewers  wait  confined 
to  the  limits  of  the  borough.  8  Sp.  Laws, 
p.  257,  §  7.  In  1881  an  act  was  passed 
amending  the  charter.  Section  1  author- 
izes the  borough  to  provide  a  general  sys- 
tem of  sewerage,  and  to  locate  one  or 
more  pointn  of  discharge  In  the  waters  of 
LonK  Island  sound ;  section  2  authorises 
the  issue  of  bonds  for  sewer  purposes;  and 
the  third  and  loarth  sestions  are  as  fol- 
lows :  "  Sec.  3.  Tbe  said  warden  and  bur- 
gesses aro  hereby  anthorised  and  empow- 
ered to  defray  so  much  of  the  cost  of  said 
system  of  sewerage  as  the  freemen  of  said 
borough  shall  order  and  direct,  by  assess- 
ment upon  the  property  of  such  person  or 
persons  as  may  be  benefited  thereby ;  the 
apportionment  of  such  assessments,  and 
of  all  benefits  arising  thereunder,  to  be  as- 
certained and  determined  In  the  same 
manner  as  is  hereinafter  provided  for  tbe 
assessment  of  damages.  Sec.  4.  Said  war- 
den and  burgesses  are  hereby  authorized 
and  empowered,  should  it  become  neces- 
sary in  order  to  carry  out  any  system  of 
seweragecontemplated  by  this  act,  to  con- 
struct the  same  in  any  portion  of  said  bor- 
ough, in,  through,  over.  Into,  and  along 
any  highway,  water-course,  river,  or  pub- 
lic property,  as  tbey  may  find  It  expedient, 
and  through,  across,  or  under  any  lands 
situate  in  said  borough  or  outside  of  or 
beyond  the  corporate  limits  of  said  bor- 
ough :  provided  that  they  first  obtain  the 
permission  and  consent  thereto  in  writing 
of  the  owner  or  owners  of  such  lauds,  and- 
pay  such  owner  or  owners  such  sum  as 
may  be  agreed  upon  with  them  as  com- 
pensation for  such  privilege:  and  if  such 
consent  cannot  be  obtained,  then  tbe  war- 
den and  burgesses  shall  be,  and  they  are 
hereby,  authorized  and  empowered  to 
build  and  construct  such  sewers  without 
consent:  provided,  also,  that  prior  to  tbe 
laying  or  construction  of  any  such  sewer 
or  sewers  the  said  warden  and  burgesses 
shall  have  paid  to  the  owner  or  owners  of 
the  land  or  lands  over,  through,  across, 
or  under  which  said  sewers  are  to  pass, 
such  sum  of  money  in  damages  as  may  be 
fixed  and  determined  by  three  Judicious 
and  disinterested  persons,  freeholders  In 
Fairfield  county,  who  shall  be  appointed 
by  any  judge  of  the  superior  court;  and 
the  persons  so  appointed  shall,  within 
twenty  days  after  their  appointment,  give 
notice  in  writing  to  the  warden  of  said 
boroDgb.  and  to  tbe  other  parties  inter- 
ested, of  the  time  and  place  when  and 
where  they  will  meet  to  attend  to  the  du- 
ties of  their  appointment,  and  such  per- 
sons shall  make  due  return  in  writing  of 
their  finding  and  award  to  tbe  superior 
court ;  and  any  and  all  other  claims  for 
damages  arising  hereunder,  other  than  are 
bereinbetore  provided  for,  shall  be  heard 
and  determined  by  three  judicious  and  dis- 
interested persons  appointed  as  aforesaid. " 
Section  6  provides  for  an  appeal.  9  Sp. 
Laws,  pp.  46,  47.  In  1887  the  third  section 
was  amended  so  as  to  read  as  follows: 
"Section  1.  Thesald  warden  and  burifesses 
ar'>  hereby  authorized  and  empowered  to 
defray  so  much  of  the  cost  ot  said  system 
of  sewerage  as  the  freemen  of  said  borough 
shall  order  and  direct,  by  assessment  upon 
the  property  of  such  person  or  persons  as 


may  be  bebefited  thereby ;  tbe  apportion* 
meat  uf  snch  assessment  and  of  all  benefits 
arising  thereunder  to  be  ascertained  and 
determined  by  three  judicious  and  disinter- 
ested persons,  freebolders  In  Fairfield  coan- 
ty,  who  shall  be  appointed  by  any  Judge 
of  the  superior  court;  and  the  persons  so 
appointed  shall  cause  a  notice  of  the  time 
and  place  when  and  where  they  will  meet 
to  attend  to  the  duties  of  their  appoint- 
ment, signed  by  them,  to  be  published  in 
two  newspapers  published  in  said  Stam- 
ford at  least  three  weeks  successively  be- 
fore the  time  fixed  in  said  notice  for  said 
meeting,  and  at  the  time  and  place  men- 
tioned In  said  notice,  and  at  any  meeting 
adjourned  therefrom,  said  persons  shall 
hear  all  the  parties  in  Interest  who  may 
appear  and  desire  to  be  heard  in  relation 
thereto,  and  such  persons  shall  make  due 
return  in  writing  of  their  finding  and  ap- 
portionment to  the  superior  court.  Sec. 
2.  The  notice  prescribed  In  section  one  of 
tbis  amendment,  whether  made  by  per- 
sons already  appointed  by  a  judge  of  tbe 
superior  court,  under  sections  three  and 
four  of  the  amendment  of  said  charter,  ap- 
proved March  16,  1881,  or  who  may  be 
hereafter  appointed  under  section  one  of 
this  amendment,  if  given  within  sixty 
days  after  their  appointment,  shall  be 
deemed  sufficient  and  legal  nutlce  to  all 
parties  in  Interest. "  10  Sp.  Laws,  p.  660. 

Under  the  first  general  head  the  first 
three  subdivisions  relate  to  the  duty  of 
the  warden  and  burgesses  In  respect  to  the 
assessment  of  benefits.  The  plaintiffs' 
claim  Is  that,  before  applying  for  tbe  ap- 
pointment of  freeholders,  it  was  their  duty 
to  designate  the  property  of  the  plaintiffs 
which  would  be  benefited,  to  determine 
the  extent  of  the  benefit,  and  to  make  the 
assessment.  On  the  other  hand,  the  de- 
fendant claims  that  all  the  assessment 
which  the  charter  requires  of  the  warden 
and  burgesses  before  tbe  application  was 
in  fact  made.  In  the  report  which  they 
submitted  to  the  freemen  of  the  borough 
at  a  meeting  held  November  11,  1885,  tbey 
recommended  "  that  925,000  of  the  cost  ot 
such  construction  be  defrayed  by  assess- 
mtsnts  upon  the  property  of  such  persons 
as  may  be  benefited  thereby,  to  be  deter- 
mined and  ascertained  in  thje  manner  pro- 
vided by  law."  The  freemen  at  that  meet- 
ing voted  as  follows:  "Resolved,  that  tbe 
warden  and  burgesses  are  hereby  author- 
ized and  directed  to  defray  f  26,000  of  the 
cost  of  said  general  system  of  sewerage. 
adopted  by  the  warden  and  burgesses, 
and  approved  by  the  freemen  of  the  bor- 
ough at  this  meeting,  by  assesMment  upon 
the  property  of  such  person  or  persons  as 
may  be  benefited  thereby;  the  apportion- 
ment of  said  assessment,  and  all  benefits 
thereunder,  to  be  ascertained  and  deter- 
mined in  tbe  manner  provided  bylaw." 
By  a  reference  to  the  report  of  the  free- 
holders it  wi'l  be  noticed  that  tbey  made 
no  uBsessment  in  the  sense  in  which  that 
word  la  here  used,  but  simply  determined 
"  tbe  apportionment  of  the  assessment  of 
925,000  of  the  cost  of  the  jreneral  system 
of  sewerage  adopted  and  provided  by  the 
warden  and  burgesses  of  the  borough  of 
Stamford,  and  ordered  and  directed  by  the 
freemen  of  said  borough,  upon  tbe  prop- 
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erty  of  sncb  persons  as  may  be  benefited 
thereby. "  On  January  9,  1888,  the  war- 
de&  and  burgresses  adopted  a  resolation, 
as  foUowB:  "Whereas,  the  persons  ap- 
pointed by  a  judge  of  the  superior  court, 
upon  the  application  of  the  warden  and 
burgesses  o(  the  borough  of  Stamford, 
baTe  made  return  In  writing  to  said  court 
of  their  finding  and  apportionment  of  the 
assessments  made  to  defray  twenty-five 
thousand  dollars  of  the  cost  of  the  system 
of  sewerage,  heretofore  adopted  by  said 
warden  and  burgesses:  Resolved,  that 
such  assessments,  for  defraying  said  sum, 
be  made  upon  the  property  of  the  persons 
benefited,  in  accordance  with  the  findings 
and  apportionment  herein  referred  to,  and 
that  the  clerk  be  directed  to  cause  to  be 
published  a  notice  signed  by  the  warden 
or  clerk  of  said  borough,  containing  the 
names  of  the  persons  thus  assessed,  with 
the  amount  of  their  respective  assess- 
ments, In  each  of  the  newspapers  pub- 
lished in  said  Stamford,  for  two  weelcs  suc- 
cessively." Thus  It  clearly  appears  that 
the  warden  and  burgesses  in  fact  madethe 
assessment  of  925,000  in  gross  upon  all  the 
property  benefited.  They  did  not  them- 
selves apportion  that  sum  among  the 
owners  of  the  property,  but  they  caused 
It  to  be  done  in  exact  conformity  wltb  the 
directions  of  the  charter, — "the apportion- 
ment of  such  assessment  to  be  ascertained 
and  determined  by  three  judicious  and  dis- 
interested persons, "  etc.  We  do  not  think 
that  the  act  of  18S1,as  amended  by  the  act 
of  1887,  under  which  the  general  system  of 
sewerage  was  constructed,  required  the 
warden  and  burgesses  to  determine  what 
property  of  the  plaintiffs  was  benefited 
thereby,  and  to  what  extent,  and  to  make 
the  assessment  tbereun,  otherwise  than 
they  did  by  the  proceedings  above  referred 
to. 

The  fourth  subdivision  nnder  this  bead 
presents  the  question  whether  it  was  nec- 
essary for  the  warden  and  burgesses,  be- 
fore applying  for  the  appointment  of  free- 
holdertf,  to  make  an  effort  to  agree  with 
each  land-owner  upon  the  amount  of 
benefit  wh4cb  he  should  pay.  The  charter 
of  1854  required  the  warden  and  burgesses 
to  make  the  assessment  of  benefits  and 
the  apportionment  thereof,  but  there  was 
no  provision  requiring  them  to  agree,  or 
to  try  to  agree,  with  each  land-owner 
benefited,  before  making  such  nssessment 
and  apportionment.  3  Sp.  Laws,  p.  257, 
§9.  If  we  turn  to  the  acts  of  1881  and  1887 
we  shall  see  that  there  Is  no  such  require- 
ment In  them ;  certainly  none  in  express 
terms.  In  the  charter  of  1882  there  is  such 
a  requirement:  but  that  act  does  not 
apply  to  the  general  system  of  sewerage 
now  under  consideration.  It  expressly 
provides  "that  nothing  herein  shall  be 
taken  In  anywise  torepealthe  actofl881." 
The  latter  act  relates  sole'y  to  a  general 
system  of  sewerage,  and  It  was  clearly  the 
intention  of  the  legislature  that  such  sys- 
tem should  be  constructed  under  it,  as  it 
might  be  amended  from  time  to  time,  and 
that  the  general  charter  of  1882should  not 
affect  it.  The  act  of  1881  required  the  free- 
holders to  be  appointed  by  a  judge  of  the 
superior  court;  the  act  of  1882  required 
them  to  be  appointed  by  the  warden,  or, 
v.22A.no.20— 50 


lu  certain  cases,  by  the  senior  borgess. 
The  subject-matter  being  different,  under 
the  saving  clause  above  referred  to,  there 
to  no  conflict,  and  both  provisions  may 
well  stand  together.  So,  too,  In  respect 
to  trying  to  agree  upon  the  amount  of 
benefits.  The  act  of  1882  requires  it,  the 
act  of  1881  does  not.  It  seems  to  be 
claimed  that  tbe  clause  of  section  8  of  the 
act  of  1881,  "theapportionment  of  such  as- 
aessments,  and  of  all  benefits  arising  there- 
under, to  be  ascertained  and  determined 
In  the  same  manner  as  is  hereinafter  pro- 
vided lor  the  assessment  of  damages," 
carries  with  It  the  same  obligation  to  try 
to  agree  upon  the  amount  of  benefits  to 
be  paid  that  is  subsequently  required  in 
respect  to  damages.  Such  is  not  tbe  ex- 
press provision  of  the  act,  and  no  such  in- 
ference can  fairly  be  drawn  from  it.  Dam- 
ages and  benefits  are  essentially  different. 
Damage  in  each  particular  case  stands  by 
itself.  That  which  one  sustains  Is  unaf- 
fected by  that  sustained  by  another,  and 
there  are  as  many  cases  as  there  are  land- 
owners. On  tbe  other  hand,  in  this  case 
a  fixed  sum  is  assessed  upon  all  who  are 
benefited, to  be  apportioned  among  them; 
there  being  but  one  case,  to  which  each 
land-owner  is  necessarily  a  party,  and  to 
some  extent  his  interest  is  antagonistic  to 
all  the  others.  What  he  gains  the  others 
lose,  and  vice  versa.  If  some  are  agreed 
with  and  others  are  not,  freeholders  are 
appointed  to  apportion  among  those  who 
have  not  agreed.  How  are  they  to  pro- 
ceed? 4re  they  to  apportion  the  amount 
not  provided  for  by  the  agreement  among 
those  not  agreed?  That  might  result  in 
gross  Inequality.  Tbe  terms  of  the  stat- 
ute manifestly  do  not  contemplate  such  a 
state  of  things.  Moreover,  the  partlas  to 
the  several  agreements  and  the  freeholders 
might  differ  materially  as  to  the  propor- 
tion which  the  several  land-holders  should 
pay.  The  result  might  be  confusion  and 
serious  embarrassment.  It  may  be  said, 
and  perhaps  with  troth,  that  the  same 
consequences  might  result  in  a  case  arising 
under  the  charter  of  1882.  Bnt  we  are  not 
now  construing  that  charter,  and  we  have 
no  knowledge  as  to  tbe  circumstances  that 
may  attend  such  a  case.  It  is  enough  for 
our  present  purpose  that  tbe  acts  apply- 
ing to  the  case  before  us  clearly  contem- 
plate that  the  apportionment  of  the  sum 
assessed,  f25,U0O,  among  all  the  parties 
benefited,  shall  be  made  by  the  freeholders 
appointed  by  a  judgeof  the  superiorconrt. 
Under  the  fifth  subdivision  it  is  claimed 
that  the  act  of  1887  is  not-retroactive,  and 
does  not  apply  to  proceedings  before  them 
begun  under  the  act  of  1881.  Perhaps  we 
do  not  fully  apprehend  the  force  of  this 
claim.  The  later  act  In  terms  purports  to 
be  an  amendment  of  the  prior.  It  takes 
away  no  right  or  privilege  granted  by  the 
former,  and  is  not  at  all  inconsistent  with 
It.  It  is  remedial  In  its  natnre.  Tbe  first 
section  prescribes  the  notice  to  be  given 
by  the  freeholders  appointed  by  a  judge  of 
the  superior  court,  and  the  second  pro- 
vides that  such  notice,  whether  given  by  ' 
persons  theretofore  or  tbereaJter  appoint- 
ed. If  given  within  60  days  after  their  ap- 
pointment, shall  be  legal  notice,  etc.  It 
is  too  clear  to  require  argument  that  the 
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leglBlature  Intended  that  the  act  of  1887 
should  affect  the  act  of  1881,  and  should 
apply  to  pending  proceedings.  In  this  we 
see  nothing  objectionable,  as  no  rights  are 
injuriously  affected  thereby.  The  con- 
struction of  the  act  of  1881,  if  at  all  doubt- 
ful, is  affected  by  the  act  of  1887,  rather 
than  hy  the  charter  of  1854.  The  defend- 
ant demurs  to  the  third  paragraph  of  the 
second  count.  That  paragraph  is  as  fol- 
lows: "Said  claimed  assessmentA  were 
made  on  large  areas  of  land  in  no  wise  or 
sense  specially  benefited  by  said  system  of 
sewerage,  and  on  lands  owned,  occupied, 
and  used  by  the  borough  of  Stamford, one 
parcel  thereof  being  a  part  of  said  sewer- 
age system,  and  on  public  squares  and 
parks  belonging  to  said  borough,  and  on 
lands  not  abutting  upon  any  highway  in 
said  borough  in  which  said  sewer  is  con- 
structed, and  said  pretended  asMessment 
was  by  said  Hoyt,  Baker,  and  Ferris  ap- 
portioned upon  lanas  of  the  plaintiffs  and 
others,  without  regard  or  reference  to  the 
value  of  said  land,  with  or  without  im- 
provements, but  solely  with  regard  to 
area;  and  by  it  large  amounts  were  ap- 
portioned upon  lands,  including  land  uf 
the  plaintiffs,  receiving  little  or  no  special 
benefit;  and  smaller  amounts  on  lands 
receiving  larger  benefits;  and  unequal 
amounts  on  lands  lying  side  by  side  and 
similarly  situated  and  equally  benefited; 
and  said  apportionment  was  not  made 
uniform  and  proportional  to  the  special 
benefits  accruing  to  the  several  pieces  of 
property  respectively  charged  thereby." 
The  demurrer  is  as  follows:  "(1)  The  de- 
fendant demurs' to  paragraph  3  of  the  sec- 
ond count  of  the  plaintiffs'  complaint,  up- 
on the  ground  that  it  does  not  appear 
that  the  plaintiffs  were  in  any  manner  in- 
jured by  the  assessment  of  benefits  made 
in  the  manner  therein  described.  (2)  Be- 
cause the  remedy  of  the  plaintiffs  fur  such 
acts,  and  for  any  injury  sustained  by  them 
thereby,  was  and  is  by  an  appeal  from 
such  aasessment,  in  accordance  with  the 
provisions  of  the  charter  uf  said  borough 
of  Stamford.  (3)  Because  from  said  acts 
the  plaintiffs  are  not  entitled  in  equity  to 
the  relief  asked  for  In  this  complaint. " 

With  regard  to  the  first  ground  of  de- 
murrer. Tt  is  conceded  that  this  para- 
graph does  not  allege  injury  in  terms. 
The  plaintiffs  claim,  however,  that  that  is 
not  necessary  If  it  appears  from  the  whole 
case  that  they  have  actually  sustained  In- 
]ur.v.  It  will  be  noticed  that  the  judg- 
ment which  the  plaintiffs  claim  is  that  the 
whole  assessment  may  be  declared  void. 
Now,  it  may  be  that  if  the  assessment  is 
void  the  law  will  imply  injury.  But  it  is 
not  claimed  that  the  assessment  is  void  by 
reason  of  the^  facts  alleged  in  this  para- 
graph. If  void  for  reasons  alleged  in  oth- 
er parts  of  the  complaint,  then  the  plain- 
tiffs have  no  use  for  this  paragraph  ;  if  nut 
void,  then  the  implication  of  injury  which 
the  plaintiffs  resort  to  fails ;  so  that,  if  the 
snfliciency  of  this  paragraph  depends  up- 
on the  existence  of  Injury,  it  will  be  diffi- 
cult to  sustain  it. 

The  second  ground  of  demurrer,  that  the 
plaintiffs'  remedy,  if  any.  Is  by  an  appeal, 
is  well  taken.  It  may  be  that  if  the  tacts 
suggested   had    been  clearly  and  distinct- 


ly stated  they  would  have  shown  a  good 
reason  tor  a  reassessment.  But  that,  a,H 
the  plaintiffs  say,  is  not  the  remedy  they 
want.  They  claim  that  the  whole  assens- 
ment  is  void,  and  should  be  set  aside. 
We  are  of  the  opinion  that  the  paragraph 
does  not  show  good  reasons  for  that. 
Consequently' the  demurrer,  on  the  third 
ground,  was  properly  sustained. 

Under  the  second  general  head  of  the 
reasons  of  appeal  the  plaintiffs  say  that 
the  court  erred  because  the  amendments 
(Acts  of  1881  and  1887)  "do  not  limit  the 
assessment  thereby  authorized  to  special 
benefits, "  and  that  "it  does  not  appear 
that  the  claimed  assessment  against  the 
plaintiffs'  property  was  made  for  and  lim- 
ited to  special  benefits  accruing  thereto. " 
In  this  they  follow  substantially  the  aver- 
ments in  paragraph  2  of  the  second  count. 
The  answer  admits  that  "it  does  not  ap- 
pear that  said  proceedings  were  taken  for 
the  purposes  of  an  assessment  for  special 
benefits,  or  that  the  assessment  made  upon 
the  plaintiffs'  property  was  for  special 
benefi  ts  accruing  thereto  otherwise  than 
is  set  forth  in  said  resolutions,  applica- 
tion, and  return  referred  to  in  said  para- 
graph. "  The  finding  of  the  court  is  sub- 
stantially In  the  same  language.  Conced- 
ing that  the  record  leaves  it  in  doubt 
whether  the  assessment  was  for  special  or 
general  benefits.  Is  that  a  sufficient  reason 
for  declaring  the  assessment  void?  The 
borough  regarded  a  system  of  sewerages, 
what  it  was  in  fact,  an  improvement  essen- 
tial to  the  health  and  comfort  of  the  com- 
munity. For  more  than  a  quarter  of  a 
century  such  improvements  have  been 
paid  for,  in  part,  by  an  assessment  of 
benefits  upon  those  who  are  specially  ben- 
efited. It  is  the  usual  method  In  sacb 
cases  of  exercising  the  power  of  taxation. 
Assessments  fur  other  than  special  bene- 
fits have  never  been  sustained  in  this  state. 
Is  there,  or  is  there  not, some  presumption 
that  this  is  an  ordinary  case  of  special 
bellefltB  until  the  contrary  appears? 
Should  it  not  be  shown  affirmatively  that 
the  assessment  is  in  fact  illegal  before  the 
court  can  set  it  aside?  Again,  the  im- 
provement has  been  completed.  All  the 
community  is  enjoying  Its  advantages. 
All  the  real  estate  in  the  borough,  includ- 
ing that  of  the  plaintiffs,  has  been  en- 
hanced in  value  thereby.  The  borough 
has  become  obligated  to  pay  therefor  the 
sum  of  ¥100,000,  individuals  have  been  as- 
sessed for  925,000  more,  and  of  that 
amount  the  sum  of  $22,000  has  been  paid. 
Of  the  unpaid  balance  over  $600  is  as- 
sessed upon  the  plaintiffs.  They,  while 
enjoying  the  advantages  of  the  improve- 
ment, without  showing  that  the  assess- 
ment against  them  is  unjust,  call  upon  the 
court  to  interfere  in  their  behalf  and  ex- 
cuse them  from  paying  their  Just  and  rea- 
sonable proportion  of  the  cost.  Is  that 
a  case  which  commends  itself  to  the  fa- 
vorable consideration  of  the  court?  Will 
it  be  a  wise  exercise  of  the  discretion  of  the 
court,  upon  the  mere  suspicion  ot  an  im- 
probable possibility,  to  declare  this  assess- 
ment void,  and  thereby  throw  this  com- 
munity into  the  confusion  and  embarrass- 
ment which  must  surely  follow?  But  are 
we   not  conceding  too  much?    May  not 


Digitized  by 


Google 


N.J.) 


CHASE  f>.  GARRETSON. 


787 


tbe  Btatate  be  fairly  Interpreted  aB  mean- 
ing only  special  or  direct  benefits?  The 
word  "  benefltB, "  when  used  unqualifiedly, 
Is  a  comprehensive  term,  inclading  direct 
or  special  benefits,  and  indirect  or  greneral. 
But  when  the  connection  in  which  It  is 
used,  and  the  subject-matter  to  which  it 
is  applied,  are  such  as  to  Indicate  that  it 
is  used  in  a  limited  or  qualified  sense,  it  Is 
the  duty  of  the  court  to  give  it  that  inter- 
pretation. It  l8  used  here  in  tbe  charter 
of  the  borough.  In  the  ninth  section  of 
tbe  charter  of  1864  it  is  qualified  by  the  use 
of  the  adverb  "specially."  In  the  act  of 
1881  the  adverb  Is  dropped.  But  It  Is  ap- 
parent that  it  is  used  In  the  same  sense, 
and  signifies  special  and  direct  benefits. 
This  will  appear  more  clearly,  perhaps, 
from  a  consideration  of  tbe  subject-mat- 
ter. It  is  used  with  reference  to  an  im- 
provement undertaken  by  the  community 
tor  the  general  benefit  of  the  community, 
but  it  results  In  a  direct  benefit  to  those 
who  have  immediate  access  to  the  sewer, 
a  benefit  in  which  those  more  remotely 
connected  with  It  do  not  participate. 
Now,  for  many  years  it  has  been  the  prac- 
tice to  assess  as  a  betterment  upon  the 
property  of  persons  so  directly  benefited  a 
portion  of  the  expense.  But  these  assess- 
ments have  their  limitations.  Better- 
ments may  not  be  assessed  upon  those 
who  are  only  benefited  as  members  of  the 
community  at  large.  They  may  not  be 
assessed  to  an  amount  greater  than  the 
amount  of  benefits  conferred,  and,  like  all 
other  taxation,  they  should  be  appor- 
tioned, as  far  as  possible,  equitably 
among  all  who  are  In  like  manner  inter- 
ested. Now,  when  the  legislature  author- 
ized this  borough  to  make  this  assessment, 
It  will  he  presamed  that  It  contemplated 
only  assessments  under  the  conditions, 
limitations,  and  qualifications  above  re- 
ferred to.  The  decisions  of  this  court 
clearly  justify  this  view.  In  Cone  v.  City 
of  Hartford,  28  Conn.  368,  the  statute  au- 
thorized an  assessment  for  a  sewer  on  per- 
sons "In  any  manner  benefited  thereby." 
As  eminent  a  lawyer  as  the  late  Mr.  Hun- 
Kerford,  while  objecting  to  the  validity  of 
the  assessment  on  other  grounds,  made  no 
claim  that  It  was  void  because  it  was  not 
limited  to  special  benefits  in  terms.  The 
assessment  was  sustained.  In  Dunn  v. 
WoodruH,  51  Conn.  203,  we  held  that  the 
words  "specially  benefited"  were  not  used 
in  any  technical  sense,  and  that  it  Is  not 
necessary  to  allege  thefact  in  those  words, 
but  that  it  may  be  inferred  from  the  facts 
which  do  appear.  So.  too.  If  it  is  appar- 
ent that  the  word  "benefits"  is  used  in  a 
statute  in  the  sense  of  "special  benefits, " 
tbe  statute  will  be  so  interpreted  and  en- 
forced. A  statute  which  will  admit  of 
two  interpretations,  one  Just  and  valid, 
the  other  unjust  and  invalid,  will  ordinari- 
ly receive  the  former.  It  Is  no  part  of  the 
duty  of  the  court  to  be  astute  In  order  to 
luTalidate  a  statute;  it  will  rather  strive 
to  BO  interpret  it  as  to  sustain  Its  validity, 
and  give  e^ect  to  tbe  intention  of  the  leg- 
islature. We  must  therefore  reject.  In  this 
ease,  the  rule  so  strenuously  urged,  that 
If  what  maybe  done  under  one  interpreta- 
tion is  unconstitutional,  the  statute  Is 
void  altogether,  although  susceptible  of 


an  innocent  interpretation.  Tbe  views 
expressed  above  are  perhaps  a  sufficient 
answer  to  the  constitutional  objection. 

Another  objection  is  that  the  assess- 
ment made  by  the  committee  is  without 
force  for  the  reason  that  the  superior 
court  "passed  no  order,  judgment,  or  de- 
cree relating  to  or  accepting  the  same.  "- 
No  such  order  was  requisite.  Tbe  char- 
ter neither  In  terms  nor  by  Implication 
requires  It.  It  will  be  observed  that  the 
proceeding  Is  not  in  the  superior  court. 
The  committee,  although  appointed  by  a 
judge  of  that  court,  Is  not  an  arm  of  the 
court,  and  the  validity  of  its  proceedings 
in  nowise  depends  upon  any  action  accept- 
ing or  approving  its  doings.  The  legis- 
lature doubtless  could  have  provided  for 
such  action,  and  could  have  further  pro- 
vided that  each  person  interested  in  tbe 
assessment  might  appear  and  be  heard 
relative  to  the  same;  might  have  provid- 
ed, in  short,  that  In  that  way  each  person 
might  have  his  or  her  day  in  court.  But 
It  has  not  done  bo.  On  tbe  contrary,  it 
has  provided  that  each  party  might  have 
an  appeal  from  tbe  assessment,  not  by 
way  of  remonstrance,  but  by  an  applica- 
tion for  a  reassessment.  There  can  be  no 
presumption  that  the  legislature  Intended 
a  remedy  by  remonstrance  and  also  by  ap- 
peal. The  law  contents  itself  by  giving 
each  party  a  day,  not  several.  In  court. 
Of  course,  if  the  assessment  is  invalid,  or 
if  the  plaintiffs  have  been  deprived  of  any 
constitutional  right,  then  the  fact  that  a 
larire  majority  of  the  parties  in  Interest 
have  paid  their  assessment  is  no  answer 
to  the  plaintiffs' case.  On  the  other  baud, 
If  the  assessment  is  valid,  as  we  think  it 
is,  and  the  plaintiffs  have  been  deprived  of 
no  constitutional  right,  as  we  think  they 
have  not,  then  the  admission  of  that  fact 
in  evidence  can  have  done  the  plaintiffs  no 
harm.  Moreover,  this  is  an  equitable  ac- 
tion. Whether  the  relief  prayed  for  will 
be  granted  Is  to  a  considerable  extent  at 
thedlscretlon  of  the  court.  If  theevldence 
was  offered  and  received,  as  we  may  pre- 
sume It  was,  merely  for  the  purpose  of  aid- 
ing the  court  to  exercise  its  discretion 
wisely,  we  see  no  objection  to  its  admis- 
Ribility.  Weflnd  no  error  in  the  Judgment. 

The  other  judge*  concurred. 


Chase  v.  Garretson. 

(Sufpreine  Court  of  New  Jersey.    Nov.  8, 1891.) 

Deposition— Shokt  Notice— Ceetiwcatb  of  Com- 
missioner. 
Where  a  deposition  de  bene  esse  has  been 
taken  upon  short  notice  under  section  26  of  the 
act  concerning  evidence,  (Revision,  p.  383,)  the 
reason^  for  tbe  taking  of  the  same,  and  the  re- 
quirement of  the  commissioner  in  respect  to  the 
notice,  together  with  a  cop^r  of  the  notice  itself, 
can  api)ear  only  by  the  certificate  of  the  commis- 
sioner.   Oral  proofs  offered  before  the  trial  court 
were  properly  rejected. 
(SyUaima  by  the  Court.) 

Action  on  a  promissory  note  by  Selon 
H.  Chase  against  Garret  Garretson. 
Judgment  for  defendant.  Plaintiff  ob- 
tained a  rule  to  show  cause  why  a  new 
trial  should  not  be  granted.    Dismissed. 

Argued  at  February   term,  1891,  before 
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Beablbt,  C.  J.,  and  Maoie,  Dixon,  and 
Garbibon,  JJ. 

F.  E.  Bradner,  for  plalntlS.  John  S. 
Voorbees,  for  drtendant. 

Garrison,  J.  Tbla  is  an  action  on  a 
promiBaory  note,  the  making  and  indorse- 
ment of  wlilcti  were  admitted  at  the  trial. 
Tbe  defense  was  tbat  tlie  note  bad  been 
obtained  by  false  representations,  of  wbich 
tbere  was  some  proof.  Tbe  plaintiff 
offered  in  evidence  certain  depositions, 
which  bad  been  received  by  tbe  trial  coart, 
properly  sealed.  What  these  depositions 
contained,  we  do  not  know,  as  tbe  state 
ot  the  case  Is  silent  upon  thtit  point.  Tbe 
Justice  before  whom  the  case  was  tried  ex- 
cluded these  depositions  upon  tbe  ground 
that  the  snpremecoartcpmmissioner  be- 
fore whom  they  bad  been  taken  had  not 
certified  any  reason  for  taking  tbeui,  and 
upon  tbe  further  ground  tbat,  whereas 
they  were  taken  upon  short  notice.  It  did 
not  appear  by  the  certificate  ot  tbe  com- 
missioner that  the  case,  in  his  opinion,  re- 
quired such  short  notice.  Tbe  verdict 
was  for  the  defendant,  whereupon  this 
rule  to  show  cause  why  a  new  trial  should 
not  be  granted  was  allowed.  The  ques- 
tion is  whether  tbe  deposition  should 
hare  been  received  in  evidence.  Tbe  affi- 
davits in  question  have  been  taken  at 
Newark,  N.  J.,  before  a  supreme  court 
commissioner,  upon  short  notice,  in  the 
absence  of  the  adverse  party.  Tbe  certifi- 
cate of  the  officer  who  took  them  was  in 
these  words:  "I,  A.  B.  C.  Salmon,  su- 
preme court  commissioner,  do  hereby 
certify  tbat  the  witnesses  above  named 
herein  appeared  personally  before  me, 
were  duly  sworn  by  me,  and  examined  by 
plaintiff's  attorney,  and  gave  evidence  as 
is  set  oat  above;  that  such  other  and 
further  proceedings  were  had  as  shown 
by  this  tranacrlpt.  A.  B.  C.  Salmon,  Sup. 
Ot.  Com'r."  Tbe  notice  stated  that  the 
witnesses  to  be  examined  were  about  to 
leave  this  state,  but  the  certificate  of  the 
commissioner  is  silent  as  to  the  reasons 
why  he  took  the  affidavits,  or  whether, 
in  his  opinion,  the  case  was  one  requiring 
short  notice.  lu  this  condition  of  affairs 
tbe  party  wbo  had  procured  tbe  taking 
ot  tbe  depositions  offered  to  supply  by 
oral  proof  eridencn  astotberensous  which 
moved  tbe  commissioner  to  take  the  affi- 
davits, and  tbat  the  commissioner  had 
fixed  tbe  time  for  taking  the  same,  and 
had  authorized  the  giving  ot  the  notice. 
The  overruling  of  this  offer  raises  the  only 
question  l>etore  us.  The  privilege  of  pro- 
ducing upon  tbe  trial  of  an  issue  ot  tact 
affidavits  taken  elsewhere  is  so  marked  a 
departure  from  tbe  ordinary  course  of 
trials  that  every  safeguard  tbroVn  by 
tbe  leKlslature  around  the  extraordinary 
procedure  shonld  be  upheld.  Upon  this 
point  there  is  entire  unanimity  of  judicial 
sentiment.  Chief  Justice  Kirkpatrigk,  in 
the  case  ot  Hendricks  v.  Craig,  6  N.  J. 
Law,  664,  speaking  of  commissions  to  take 
testimony,  said:  "As  thu  power  to  take 
the  testimony  of  absent  witnesses  is  a 
new  power,  created  by  statute,  the  rule 
is  that  it  must  be  pursued  strictly. "  To 
the  same  effect  is  the  language  of  Btebson. 
J„  in  Say  re  T.Sayre,14  N.  J.Xaw,  487-492: 


"The  statute  is  an  Innovation  on  a  great 
and  valuable  principle  of  the  common  law, 
tbat  the  witness  shall  be  produced  before 
the  Jury,  who  are  to  judge,  as  well  from 
his  manner  as  otherwise,  of  the  credit  to 
which  he  Is  entitled. "  "I  do  not  tbinjc," 
said  this  learned  judge,  with  marked  dis- 
crimiaation,  "that  this  is  a  case  where 
the  legislature  have  ingrafted  a  new  prin- 
ciple on  tbe  common  law,  wblcb  the  court 
are  to  regard  aa  a  principle,  and  give 
efficiency  to  it  in  practice.  They  have 
only  made  an  exception,  and  the  party 
has  not  brought  himself  within  it."  "Thi? 
statute, "said  Chancellor Zabribkib, speak- 
ing ot  the  s'\me  act,  "creates  a  new  power 
contrary  to  tbe  settled  practice,  and 
should  therefore  be  strlctiy  construed  and 
strictly  compiled  with. "  Parker  v.  Hayes, 
23  N.  J.  Eq.  186, 187.  In  the  case  of  Moran 
V.  Green,  21  N.  J.  Law.  562-569,  Chief  Jus- 
tice HoBNBLOWEB,  while  relaxing  the  rule 
aa  to  the  directory  parts  of  the  statute  in 
reference  to  the  filing  of  the  affidavits, 
says:  "For  the  due  observation  of  every- 
thing relating  to  these  matters  the  party 
suing  out  the  commission  is  alone  respon- 
sible; bat,  when  he  has  got  it  back  into 
the  bauds  ot  a  Judge  of  the  court  out  of 
which  it  issued,  be  has  done  all  the  law 
requires  him  to  do,"— an  exception  wblcb, 
it  will  be  observed,  instead  of  loosening 
the  rule,  rather  emphasizes  It,  so  tar  as 
the  present  case  is  concerned.  If  we  are 
to  be  guided  by  the  views  thus  expressed, 
thqre  will  be  no  difficulty  in  giving  a  con- 
struction to  the  statute  under  which  these 
depositions  have  been  taken.  Tbe  section 
In  question  is  this,  (Revision,  p.  382,  § 
25:)  "If  any  material  witness  in  an  action 
or  suit  of  a  civil  nature,"  etc.,  "is  about 
to  leave  the  state,"  (his  deposition  may 
be  taken  de  bene  esse:)  "provided,  that 
the  officer  before  whom  the  deposition  is 
to  be  taken  shall  cause  notice  to  be  given 
to  tbe  adverse  party  immediately,  or  at 
such  short  day  as  the  case.  In  the  opinion 
of  the  said  officer,  may  require,  to  attend 
and  be  present  at  the  taking  thereof,  and 
to  put  questions  and  cross-examine,  if  he 
shall  think  fit."  As  has  been  shown,  tbe 
conseoaua  of  judicial  opinion  favors  that 
construction  ot  this  statute  which  gives 
to  tbe  language  employed  its  plain  and 
unmistakable  meaning.  Tbe  act  says  tbnt 
there  shall  be  a  certificate  by  the  officer 
who  took  the  affidavits  ot  the  reasons  for 
their  being  taken,  and  ol  the  notice  given 
to  tbe  adverse  party.  Revision,  p.  382.  S 
27.  The  entire  matter  is  a  creature  ri 
legislative  enactment,  so  tbat  it  is  diffi- 
cult to  see  by  what  power  theaestatutory 
provislonscan.be  {Utered  by  this  court, 
even  if  It  were  deemed  advisable  to  dis- 
pense with  them.  Apart,  however,  from 
authority,  tbere  are  cogent  reasons  why 
these  jurisdictional  matters  should  ap- 
pear to  the  trial  court  by  official  certifi- 
cate rather  than  by  oral  proofs.  In  the 
flrat  place,  they  concern  mattera  resting 
in  the  bosom  of  the  official  who  makes 
tbe  adjudication,  and  hence  cannot  safely 
be  the  subject  ot  oral  testimony  from  the 
mouths  of  others.  The  reasons  which 
move  the  officer  to  take  the  affidavits, 
and  his  opinion  as  to  tbe  facts  required  by 
tbe  exigencies  of  the  case  before  Itim,  are 
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known  to  himseU.  The  best  erideoce, 
therefore,  iB  his  own  statement.  All  else 
Is  hearsay  or  surmise.  Further,  It  Is  evi- 
dent that  the  cases  In  which  contention 
will  arise  are  those  in  which  the  deposi- 
tions have  been  talsen  In  the  absen;^e  ot 
the  adverse  party:  tor,  IT  he  appearand 
cross-examine  the  witnesses,  blia  presence 
or  his  conduct  may  be  such  as  to  waive 
bis  right  to  Insist  upon  the  statutory  pro- 
visions designed  for  tils  protection.  In 
this  respect  each  case  must  be  determined 
upon  the  general  principles  applicable  tn 
its  peculiar  features.  But  where  the  re- 
turn of  the  officer  shows  that  the  afflda- 
tits  were  taken  In  the  presence  only  of  the 
party  procuring  them,  the  adverse  party 
has  a  right  to  insist  that  they  shall  be- 
come evidence  against  him  only  when  de- 
livered to  the  trial  court  with  the  jurisdic- 
tional facts  proved  in  the  manner  pre- 
scribed by  the  statute.  To  hold  otherwise 
would  be  to  place  it  within  the  power  of 
the  party  who  had  procured  the  proofs, 
and  who  alone  was  represented  at  their 
taking,  tu  adduce  testimony  in  their  sup- 
port, wbicli,  under  the  circumstances,  it 
would  be  entirely  beyond  the  power  of 
the  absent  party  to  gainsay,  or  even  to 
verify,  except  by  calling  the  officer  himself, 
thus  shifting  the  burden  of  proof  in  an 
oppressive  and  unwarranted  manner. 
When  w«  consider  that  the  matters  to  be 
proved  are  the  reasons  which  operated 
upon  the  mind  of  the  official,  and  his  opin- 
ion as  to  the  necessity  of  short  notice,  we 
shall  see  the  difficulty  and  danger  of  per- 
mitting such  matters  to  rest  in  oral  proofs 
offered  by  an  Interested  party  during  the 
course  of  a  trial,— difficulties  and  dangers 
which  are  incnrre<l  solely  by  an  arbitrary 
disregard  of  the  provisions  of  the  statute, 
which  plainly  enacts  that  these  matters 
are  to  be  shown  by  the  certtflcate  of  the 
officer.  As  between  these  two  lines  of 
practice,  if  the  language  of  the  statute 
was  open  equally  to  either  construction, 
I  should  deem  the  construction  indicated 
most  consonant  with  correct  principle  and 
sound  policy.  When  to  this  conclusion 
is  added  the  weight  of  Judicial  opinion  as 
to  the  spirit  in  which  acts  of  this  kind  are 
to  be  construed,  and  the  legislative  Intent 
expressed  inunamblguous  language,  I  can 
see  neither  reason  nor  authority  for  per- 
mitting the  substitution  of  oral  testimony 
for  the  official  certificate  required  by  the 
statute  under  review. 

Section  43  of  an  act  concerning  evidence 
(Revision,  p. 3^5)  doesnot  reach  the  Infirm- 
ity of  the  certificate  now  before  us.  That 
section  provides  that  any  deposition  may 
be  overruled  upon  objections  to  the  com- 
peteni^y  of  witnesses  or  of  testimony,  or  to 
the  regularity  of  questions,  but  "shall 
not  be  excluded  for  any  irregularity  or  in- 
formality in  taking  or  returning  the  same 
if  the  court  In  which  the  same  is  ofI<>red 
shall  be  satisfied  that  the  testimony  of 
the  witnesses  has  been  fairly  and  tmlj 
taken  and  returned."  The  taking  of  tes- 
timony here,  mentioned  refers  to  the  mode 
in  which  the  witness  is  interrogated,  and 
to  the  form  In  which  his  testimony  is 
transcribed,  and  tlie  returning  of  the  dep- 
ositions refers  to  their  custody  from  the 
time  they  are  »ealed  by  the  commissioner 


until  ttaey  are  delivered  to  the  court.  But 
nothing  in  this  act  alters  the  previous 
provisions  as  to  what  the  certificate  shall 
contain.  Moreover,  these  irregularities 
are  to  be  overlooked  only  when  the  court 
is  satisfied  concerning  the  fairness  with 
which  the  testimony  was  taken.  But, 
under  the  views  above  expressed,  it  would 
bepetitlo  prtDclpii  to  say  that  depositions 
which   cannot   be   received    because   not 

Sroperly  accredited  may  be  used  to  Rat- 
ify the  mind  of  the  court  by  their  internal 
evidence  concerning  the  manner  in  which 
the  testimony  was  taken.  Such  a  course 
would  not  be  overlooking  an  irregularity ; 
it  would  be  abrogating  a  legislative  pro- 
vision. The  rule  to  show  cause  should  be 
dismissed,  with  costs. 


"^-^  («  N.  J.  a  70) 
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EqtnTT— RBUBV  AOAISBT  JmiOMSNT— AOOtDBHT— 

Pbaud — Attachmknt — PowsRS  or  Auditob. 

1.  A  defendant  In  a  judgment  at  law,  who 
has  a  defense  which  he  might  have  made  suo- 
ceaaf  ally  at  law,  had  he  had  aa  opportunity  to 
set  It  up,  but  who  was  prevented  nom  doing  so 
by  accident,  unmixed  with  neKligence  or  fraud 
on  his  part  may  still  have  the  benefit  of  his  de-' 
fense  bv  suit  in  equity. 

8.  Accident  Is  an  unforeseen  and  unexpected 
event,  oocurring  external  to  the  party  aSected  by 
It,  and  of  which  his  own  agency  Is  not  the  prox- 
imate cause,  whereby,  uontrary  to  his  own  Inten- 
tion and  wisn,  he  loses  some  legal  right,  or  be- 
comes subjected  to  some  legal  liability,  and  an- 
other person  acquires  a  corresponding  legal  right 
which  it  would  be  a  violation  of  good  conscience 
for  the  latter  person,  under  the  circumstances, 
to  retain. 

8.  Witerea  plaintiff  in  attachment  reoovers  a 
jodgmeot  against  the  defendant  by  oonoealing 
the  invalidity  of  the  claim  on  which  his  attach- 
ment is  founded,  a  court  of  equity  will,  in  case 
relief  cannot  be  had  at  law,  interpose  to  protect 
the  defendant  against  the  judgment. 

4.  No  one  but  a  creditor  of  a  non-resident  or 
absoonding  debtor  baa  a  right  to  sue  out  an  at- 
taolunent,  and  it  is  easeBtial  to  the  exercise  of 
his  right  that  the  plaintiff  shall  have  a  valid 
cause  of  action  against  the  defendant. 

5.  Where  the  conduct  of  a  plaintitC  in  attach- 
ment clearly  shows  that  his  object  In  suing  by 
attachment  was  to  o'jtaln  a  judgment  on  a  dis- 
puted claim,  without  the  defendant's  having  an 
opportunity  of  being  heard  in  his  defense,  and  it 
l8  also  clearly  shown  that  the  judgment  is  not 
supported  by  a  valid  cause  of  action,  the  defend- 
ant will  be  entitled  to  relief  inequity  against  the 
judgment. 

6.  An  auditor  in  attachment  should  not  make 
a  report  in  favor  of  a  claim  which  will  not  sup- 
X>ort  an  action  at  law.  His  functions  are  pre- 
cisely like  those  of  a  jury,  and  he  must  decide 
every  question  submitted  to  him  acoording  to 
law  and  the  evidence. 

{,S\iliatnu  bv  the  OarwrL) 

Suit  to  compel  tbeconveyance  ot  certain 
land,  by  Henry  L.  Herbert  against  John 
W.Herbert,  uecree  for  complainant.  On 
final  hearing  on  bill,  answer,  and  proofs 
taken  orally. 

Frank  P.  McDermott  and  Theodore  Run- 
yon,  lor  complainant.  William  B.  Fre- 
denbuTgb  and  Joseph  D.  Bedle,  for  de- 
fendant. 

Van  Fleet,  V.  C.  The  principal  ques- 
tion ot  equity  Jurisprudence  Involved  in 
this  case  has  alretidy  been  decided.    The 
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cbancellor  decided  it  when  tie  denied  the 
detendant'B  motion  to  dismiss  the  com- 
plainant's bill.  Herbert  v.  Herbert,  47  N.J. 
£q.  11,  ao  Atl.  Rep.  290.  The  main  object  of 
the  salt  is  to  procure  a  decree  cumpelting 
the  defendant  to  con  vey  to  the  com  plalnant 
a  house  and  lot,  which  the  complainant 
says  the  defendant  procured  to  be  conveyed 
to  himself  by  means  of  a  judgment  In  at- 
tachment, which  was  without  any  legal 
foundation  whatever.  The  charge  Is  that 
the  judgment  by  means  Of  which  the  de- 
fendant acquired  title  to  the  house  and  lot 
was  not  supported  by  a  debt  or  other  claim 
for  which  the  defendant  could  have  main- 
tained an  action  had  the  complainant 
been  afforded  an  opportunity  of  making 
defense;  In  other  words,  that  the  com- 
plainant owed  the  defendant  nothing, 
either  when  hesued  out  his  attachment  or 
when  the  judgment  under  it  was  entered. 
There  are  two  facts,  possessing  great  force, 
bearing  directly  on  the  question  to  be  de- 
cided, which  are  entirely  freefrom  dispute. 
They  are:  First,  that  the  defendant's 
judgment  was  founded  on  an  extremely 
stale  claim,  his  right  of  action  on  it  hav- 
ing accrued  more  than  18  years  before  he 
sued  out  his  attachment;  and,  second, 
that,  although  the  complainant  disputed 
the  validity  of  the  defendant's  claim,  and 
meant  to  defend  any  action  which  might 
he  brought  to  enforce  it,  and  so  repeated- 
ly notified  the  defendant,' yet  that  it  so 
happened  thatthe  complainant  never  knew 
that  the  defendant  had  procured  his  prop- 
erty to  be  seized  until  after  judgment  un- 
der the  attachment  had  been  entered,  and 
his  property  had  been  sold  away  from 
him,  and  conveyed  to  the  defendant.  He 
was  thus,  in  consequence  of  his  ignorance 
that  a  suit  had  been  brought  against  him, 
deprived  of  all  opportunity  to  go  before 
the  court  out  of  which  the  attachment  Is- 
sued, and  show  that  the  claim  on  which 
the  attachment  was  founded  was  Invalid. 
The  grnvamen  of  the  complainant's  case 
is  that  he  has  been  condemned  unheard, 
or,  stated  in  another  form,  the  wrong  of 
which  he  complains  is  this:  That  his 
property  has  been  taken  away  from  him 
and  made  over  to  the  defendant  by  means 
of  a  Judgment  founded  on  a  false  claim, 
without  his  having  had  an  opportunity  of 
being  heard  in  his  defense.  In  the  lan- 
guage of  the  chancellor  in  this  very  case : 
"It  would  be  monstrous  if  equity  could 
not  give  relief  in  such  a  case. "  There  can 
be  no  doubt,  however,  about  the  power  of 
this  court  to  give  relief  against  a  Judg- 
ment at  law  in  a  proper  case.  After  an 
exhaustive  examination  of  the  cases  on 
this  subject  in  this  state,  the  chancellor,  in 
deciding  thedefendunt's  motion  to  dismiss 
the  complainant's  bill,  defined  the  power 
of  this  court  in  such  casen  in  this  wise: 
"Relief  will  be  granted  where  It  appears 
that  the  complninaut,  pending  the  suit  at 
law,  was  ignorant  of  the  facts  upon  which 
he  relies  for  relief,  or  where,  being  a  mat- 
ter of  equitable  cognizance,  the  defense 
would  not  be  received  in  the  suit  at  law, 
or  where  the  complainant  was  prevented 
from  availing  himself  of  the  defense  by 
fraud  or  accident,  or  the  act  of  the  oppo- 
site party,  unmixed  with  negligence  or 
fraud  on  his  part."    Herbert  v.  Herbert, 


47  N.  J.  Eq.  11-15,  20  Atl.  Rep.  290.  And 
Chancellor  Williamson,  in  speaking  on 
the  same  subject,  in  a  case  where  relief 
was  sought  against  a  judgment  In  attach- 
ment, said:  "In  a  case  like  the  present, 
of  foreign  attachment,  where  tlie  proceed- 
ing is  la  rem,  and  the  judgment  is  ob- 
tained without  the  knowledge  of  the  de- 
fendant, and  all  the  proceedings  are  nec- 
essarily ex  parte.  It  would  be  hard  indeed 
if  this  court  could  not  Interpose  to  protect 
a  party  against  the  fraud  of  the  plaintiff. 
The  propriety  of  this  court's  interfering: 
in  such  cases  is  too  obvious  to  require  ita 
being  vindicated.  But  even  in  a  case 
where  a  judgment  has  been  obtained  In  the 
absence  of  a  party,  and  upon  a  hearing  en- 
tirely ex  parte,  this  court  will  not  try  the 
merits  of  a  case  over  again  where  those 
merits  have  been  properly  submitted  to 
the  tribunal  established  by  law  to  hear 
and  adjudicate  upon  them.  In  the  case  ot 
foreign  attachments  auditors  are  appoint- 
ed, before  whom  the  claims  are  proved. 
There  is  no  appeal  from  their  (iecision.  I( 
the  plaintiff  imposes  a  fictitious  claim  up- 
on the  auditors,  or  a  claim  which  has  been 
satisfied,  and  for  which  the  defendant  has 
a  receipt,— In  fine,  it  he  conceals  from  the 
auditors  any  fact  which  tends  to  show 
that  his  claim  is  not  a  valid  one.— he  com- 
mits a  fraud  upon  the  absent  party, 
against  the  consequences  of  which  this 
court  will  protect  him."  Tomklns  v. 
Tomklns,  11  N.  J.  Eq.  512,  515.  These 
two  quotations  state  what  I  understand 
to  be  the  established  principles  on  which 
courts  of  equity  act  In  giving  relief  against 
judgments  at  law.  Two  of  the  principles 
laid  down  in  these  adjudications  are.  In 
my  Judgment,  so  exactly  pertinent  to  the 
case  under  consideration  as  to  make  it 
plain  that  they  must  control  Its  decision. 
The  first  is  that  a  defendant  in  a  judgment 
at  law,  who  has  a  defense  which  he  might 
have  made  successfully  at  law,  had  he  had 
an  opportunity  to  set  it  up,  but  who  was 
prevented  from  doing  so  by  accident,  or 
by  the  fraud  of  his  adversary,  unmixed 
with  negligence  or  fraud  on  his  part,  may 
still  have  the  benefit  of  his  defense  by  salt 
in  equity ;  and  the  second  is  that,  where  a 
plaintiff  in  attachment  recovers  a  Judg- 
ment against  the  defendant  on  a  false 
claim,  or  by  concealing  from  the  auditor 
any  fact  which  tends  to  show  that  the 
claim  on  which  his  attachment  Is  founded 
is  not  a  valid  one,  a  court  of  equity  will, 
in  case  no  relief  can  be  had  at  law,  inter, 
pose  to  protect  the  defendant  against  the 
Judgment,  provided  he  shows  that  the 
judgment  was  entered  without  bis  having 
such  knowledge  of  the  suit  as  afforded  bim 
an  opportunity  to  make  his  defense. 
These  principles  rest  on  the  most  obvious 
considerations  of  justice.  It  is  a  rule  ot 
Justice,  constituting  part  of  the  Jurispru- 
dence of  every  enlightened  nation,  that  no 
personshall  bedeprlved  of  his  rights,  either 
of  person  or  property,  by  Judicial  sentence, 
witnout  an  opportunity  of  being  heard  In 
his  defense.  And  it  is  equally  certain  that 
no  code  of  laws,  framed  to  promote  Jus- 
tice, will  permit  one  man  to  acquire  an 
unimpeachable  title  to  the  property  of  an- 
other by  means  of  a  judgment  which  Is 
unsupported  by  a  valid  cause  of  action^ 
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and  wlilcb  the  person  whose  property  has 
been  taken  from  bim  by  means  of  it,  bas 
never  bad  an  opportunity  to  contest  or 
defend.  Chief  Justice  Ewing,  In  Banlt  v. 
Merrlt,  13  N.  J.  Law,  131, 184,  declared  the 
great  purpose  of  the  attachment  act  to 
be  to  give  a  creditor  the  right,  whpn  from 
non-restdence  or  flight  bis  debtor  is  be- 
yond the  reach  of  the  ordinary  procesH  ol 
uur  judicial  tribunals,  to  seize  his  debtor's 
property  by  a  process  in  the  nature  of  an 
execution,  and  thus  compel  bis  debtor  to 
appear  and  answer  his  demand.  The 
great  object  intended  to  be  accomplished 
by  the  legislature  In  giving  a  creditor  of  a 
non-resident  debtor  the  right  to  seize  his 
debtor's  property  by  legal  process  In  ad- 
vance of  a  Judicial  determination  that  any 
debt  In  fact  exists,  was  tocumpeithe  debt- 
or to  come  forth  and  pay  the  debt  of  his 
creditor,  and,  in  case  he  failed  to  do  so,  to 
provide  means  by  which  his  property  so 
seized  might  be  applied  to  the  payment  of 
bis  debts.  But  it  was  not  theintention  uf 
the  legislature  that  the  property  of  a  non- 
resident should  be  taken  from  him  wheth- 
er the  person  procuring  his  property  to 
be  seized  was  in  fact  his  creditor  or  not, 
nor  to  deprive  him  of  all  opportunity  of 
being  heard  in  his  defense.  On  the  con- 
trary, several  provisions  of  the  statute 
make  It  conspicuously  clear  that  it  was 
the  intention  of  the  legislature  that  a  non- 
resident should  have  notice  of  a  suit  com- 
menced against  him  by  attachment,  and 
also  to  preserve  to  him,  in  all  its  Integrity, 
his  right  to  defend  such  suit.  The  right 
to  sue  by  process  of  attachment  is  given 
to  creditors  alone.  No  one  but  a  creditor 
of  a  non-resident  or  an  absconding  debtor 
can  exercise  it;  and  he  mast  be  a  creditor 
possessing  so  perfect  a  right  of  action 
against  the  defendant  in  attachment  that, 
if  he  brought  the  defendant  into  court  by 
the  ordinary  process  of  summons,  he  couid 
maintain  his  action,  and  recover  a  judg- 
ment against  him.  The  statute  was  passed 
for  the  relief  of  creditors  against  abscond- 
ing and  absent  debtors,  and  it  is  only  cred- 
itors of  that  kind  that  are  entitled  to  the 
benefit  of  it.  It  was  passed  to  help  persons 
having  valid  debts  against  absent  and  ab- 
«conding  debtors  to  enforce  the  payment 
of  their  debts,  and  it  can  be  used  by  no 
other  persons,  and  for  no  other  purpose. 
The  essential  qualiflcatlon  of  a  suitor  un- 
der it  is  that  he  has  a  right  of  action,  as  a 
creditor,  against  an  absconding  or  absent 
debtor,  in  virtue  of  which  he  may  main- 
tain an  action  at  law,  and  recover  a  judg- 
ment against  such  debtor.  He  must  be  a 
'Creditor  with  a  valid  cause  of  action. 

This  brings  us  to  the  vital  question  of 
the  case,  which  is;  Did  the  defendant, 
when  he  sued  out  bis  attachment,  have  a 
«ause  of  action  against  the  complainant, 
possessing  sufficient  legal  efficacy  to  en- 
title him,  on  a  full  disclosure  of  all  the 
facts  affecting  the  validity  of  his  claim, 
to  maintain  an  action  at  law,  and  recover 
A  judgment  against  the  complainant? 
The  debt  on  which  the  defendant's  judg- 
ment is  founded  arose  in  this  way:  In  1868 
he  indorsed  four  notes  drawn  by  the  com- 
plainant and  the  complainant's  father 
and  mother.  Together  they  amounted 
to  91,600.    Two   were  for  floO  each,  one 


for  1300,  and  the  other  for  $1,000.  They 
were  discounted  at  bank,  but  not  paid  at 
maturity.  The  last  of  the  four  became 
due  on  the  asth  day  of  August,  1808.  As 
they  matured,  the  defendant's  liability  as 
indorser  was  fixed  by  demand  of  payment 
and  notice  of  non-payment.  He  paid  the 
bank  the  amount  of  the  largest  note  on 
the  7th  day  of  January,  1869,  and  the  oth- 
er three  on  the  14th  day  of  June.  1870;  so 
that  his  riifht  of  action  against  the  com- 
plainant, flowing  from  his  flrst  payment, 
accrued  on  the  7th  day  of  January,  1869, 
and  from  his  second  payment  on  the  14th 
day  of  June,  1870.  From  the  time  the 
notes  were  made,  the  complainant  and  de- 
fendant never  met,  nor  had  any  inter- 
course, so  far  as  appears,  until  early  in 
1888.  When  the  notes  were  made,  and 
also  when  the  defendant  paid  them,  the 
complainant  was  a  resident  of  this  state, 
and  I  tliink  the  evidence  shows  that  he 
continued,  from  1870  to  the  fall  of  1878,  to 
have  such  a  residence  in  this  state  that 
a  valid  service  of  process  could  at  any 
time  during  the  intervening  period  have 
been  made  on  him  at  his  residence  here. 
He  was  a  single  man  until  the  fall  of  1878. 
He  then  married,  and  shortly  after  his 
marriage  went  to  live  in  the  family  of  his 
father-in-law  in  the  city  of  New  York.  At 
the  time  of  his  marriage  he  was  engaged 
in  business  in  the  city  of  New  York,  and 
had  been  so  engaged  continuously  from 
February,  1871.  From  the  time  of  bis 
marriage  up  to  and  including  the  year 
1888,  the  proofs  show  that  be  always 
spent  his  summers  in  New  Jersey,  usually 
at  Long  Branch.  In  February,  1881,  he 
bought  a  lot  at  Long  Branch,  for  which 
he  paid  91,500,  and  the  same  year  he  built 
a  cottage  on  it,  for  a  summer  residence, 
at  a  cost  of  about  92,500.  This  property 
is  the  subject  of  this  suit.  From  1882  up 
to  and  including  1888  he  occupied  this 
property  every  year,  with  two  or  three 
exceptions,  from  about  May  Ist  to  about 
November  1st.  He  was  there  in  1888  from 
some  time  in  July  until  September  17tb. 
In  the  spring  of  1886  be  rented  a  house 
at  Orange,  N.  J.,  and  remained  there 
antil  some  time  in  January  or  February, 
1887.  The  directory  of  the  city  of  New 
York  for  1887-88  stated  that  his  place  of 
business  was  in  New  York,  and  his  house 
at  Orange.  The  first  letter  written  by  the 
defendant's  attorney  to  the  complainant 
respecting  the  claim  In  question  bears  date 
January  7, 1888,  and  requested  the  com- 
plainant to  call  at  the  attorney's  office  in 
Jersey  City  on  bis  way  from  Orange  to 
New  York.  The  attorney  says  that  he 
found  out  that  the  complainant  lived  at 
Orange  by  consulting  the  New  York  direct- 
ory. The  complainant  voted  but  once  be- 
tween 1868  and  1888,  and  then  In  thedty  of 
New  York  in  1884  or  1885.  Without  at- 
tempting to  give  a  further  synopsis  of  the 
evidence  on  this  point,  I  state  as  the,  re- 
sult of  my  consideration  of  it  that  it 
proves  two  facts:  First,  that  the  com- 
plainant was  a  resident  of  this  state  con- 
tinuously from  1868  up  until  the  fall  of 
1878;  and,  second,  that  after  1878,  up  to 
and  Including  1888,  he  resided  in  this  state 
every  year  from  throe  to  six  months. 
During  the  period  last  named  he  had,  aa 
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was  said  by  Chancellor  Kunyon,  in  pro- 
nouncing the  opinion  ot  the  court  of  er- 
rors and  appeals  in  StonC  r.  Leonard,  37 
N.J.  Law,  492,  494,  "two  places  of  resi- 
dence,— one  for  the  sammer  and  the  other 
for  the  winter."  And  while  bo  resident 
here,  oven  though  his  residence  was  only 
temporary  in  Its  character,  he  was  con- 
stantly In  a  position  where  he  could  be 
reached  by  the  ordinary  process  of  our  ju- 
dicial tribunals. 

In  my  judgment,  the  proofs  show  that 
the  defendant  had  no  valid  cause  ot  action 
against  the  complainant  when  he  sued 
out  hlB  attachment.  His  right  of  action 
bad  long  been  barred  by  the  lapse  of  time. 
When  his  attachment  issued  he  knew  that 
the  complainant  meant  to  avail  himself 
ot  this  defense.  He  had  had  two  or  three 
Interviews  with  the  complainant  In  the 
spring  of  1888;  and'  in  giving  bis  evidence 
he  says  that  the  complainant  always 
said  that  his  claim  was  outlawed, — "he 
never  claimed  any  willingness  to  pay  the 
debt;"  and  he  also  testified,  to  use  his  own 
words:  "I  said  to  him  once  that  I  sup- 
posed my  claim  was  outlawed,  but  I  did 
not  suppose  that  he  would  be  the  man 
that  wanted  to  cheat  me  out  of  it."  He 
afterwards  said,  on  further  examination 
by  his  own  counsel,  that  in  thus  testifying 
be  must  have  made  a  mistake,  for  be  had 
no  recollection  of  ever  saying  to  the  com- 
plainant that  he  supposed  his  claim  was 
outlawed.  But  he  did  so  testify,  and 
that,  too,  In  answer  to  a  question  which 
required  him  to  state  his  recollection.  Tt 
is  hard  to  believe  that  bn  would  have  de- 
liberately stated,  in  answer  to  such  a  ques- 
tion, that  he  remembered  saying  some- 
thing which  be  did  not  remember  at  all. 
The  defendant  has  a  son,  who  is  a  mem- 
ber of  the  bar  of  this  state.  He  acted  as 
the  attorney  of  his  father  In  the  attach- 
ment suit.  The  son  had  an  interview  with 
the  complainant,  in  New  York,  on  the  17th 
day  ot  September,  1888.  This  was  about 
five  days  before  the  attachment  was  Is- 
sued, (it  is  tested  September  22d,  and  was 
executed  on  the  25tb.)  In  that  interview 
the  son  testifies  the  complainant  told  him 
that  he  was  moving  up  that  day  from  his 
place  at  Long  Branch,  and  also  that  he 
was  satisfied  that  bis  father's  claiin  bad 
been  paid,  and  that  be  would  not  pay  It. 
He  says  that  he  then  asked  the  complain- 
ant whether  he  would  agree.  If  his  father 
brought  snlt  against  him  In  New  York,  to 
waive  the  defense  of  the  statute  of  limita- 
tions, and  that  the  complainant  replied  he 
would  not.  He  then  asked  the  complain- 
ant if  he  was  willing  to  pay  anything  on 
the  notes,  and  that  the  complainant  said 
he  was  not.  He  says  he  then  said  to  the 
complainant  that,  it  that  was  his  position, 
they  would  make  him  pay  the  notes,  if 
they  could,  and  that  they  would  com- 
mence suit  against  him  at  once.  It  is 
thnq  established,  by  evidence  put  in  on  the 
part  of  the  defendant,  that  the  defendant 
knew  when  he  sned  out  his  attachment 
that  the  complainant  disputed  the  validity 
of  his  claim,  and  also  that  he  meant  to 
resist  any  attempt  which  might  be  made 
to  enforce  it.  The  defendant  and  his  son 
both  say  that  they  did  not  know  that  the 
complainant  owned  any  real  estate  in  this 


state  until  after  the  17th  day  ot  Septem- 
ber, 1888.  The  son  says  the  complainant's 
remark  to  him  on  that  day.  that  he  was 
moving  up  from  bis  place  at  Long  Branch, 
led  him  to  suppose  that  Huch  might  be  the 
fact:  and  that  the  next  day  he  went  to 
Freehold,  and  found  by  an  examination 
of  the  records  there  that  the  complainant 
held  the  title  to  the  house  and  lot  In  ques- 
tion. The  attachment  was  then  issued. 
The  seizure  under  it  was  mude,  as  already 
stated,  September  2oth.  At  the  time  of 
the  seizure  the  property  was  vacant,  and 
the  cottage  and  barn  closed  and  locked. 
Judgment  final  under  the  attacbment  was 
entered  April  15, 1889.  The  property  waa 
sold  by  the  auditor  to  the  defendant  No- 
vember 16, 1889,  and  a  conveyance  made 
in  execution  of  the  sale  on  the  ISth  day  of 
December  following.  The  complainant 
had  no  actual  notice  of  the  attacbment  or 
of  any  of  the  proceedings  taken  under  it. 
The  defendant  made  no  effort  to  give  him 
actual  notice,  though  be  knew  wherp  the 
complainant  was,  and  what  his  address 
was.  The  complainant  had  no  informa- 
tion whatever  that  his  property  had  been 
seized  and  sold  until  more  than  four 
months  after  it  bad  been  conveyed  to  the 
defendant;  and  then,  in  April,  1890,  the  de- 
fendant wrote  to  him,  at  "71  Broadway, 
New  York,"  (his  proper  address,)  notify- 
ing him  that  he  bad  become  the  owner  of 
his  property  at  Long  Branch  by  purchase 
nnder  a  suit  In  attachment,  and  requesting 
him  to  remove,  before  the  1st  of  Maj'  fol- 
lowing, any  goods  which  he  might  have 
nn  the  property.  So  perfect  was  the  com- 
plainant's ignorance  of  the  fact  that  his 
property  had  been  seized  by  attachment 
that  in  May,  1889.  after  the  entry  uf  Judg- 
ment final  against  him  In  the  preceding 
April,  he  sold  and  conveyed  his  property 
to  a  bona  Ode  purchaser  for  $7,250,  believ- 
ing that  he  had  good  right  and  full  power 
to  do  so. 

The  facts  just  stated  give  to  the  coarse 
of  conduct  which  the  defendant  pursued  in 
prosecoting  his  claim  an  appearance  of 
stealth  which  goes  far  to  Justify  the  con- 
viction that  he  knew  that  be  could  notsuc- 
ceed  in  recovering  a  Judgment  againsc  the 
complainant  if  the  complaintint  was  af- 
forded an  opportunity  to  make  defense. 
The  antiquity  of  his  claim  made  it  appear 
to  be  worthless.  Its  staleness  invited  de- 
fense. The  defendant  knew  that  the  com- 
plainant meant  to  contest  it.  Why,  then, 
after  be  bad  procured  the  complainant's 
property  to  be  seized,  and  he  had  thus  ac- 
quired a  lien  for  whatever  he  might  recov- 
er, did  he  not  give  the  complainant  actual 
notice  of  bis  suit,  so  that  the  question 
whether  he  had  a  valid  claim  or  not  might 
be  finally  settled  before  the  complainant's 
property  was  sold?  It  is  true  that  the 
law  does  not,  in  so  many  words,  make  It 
the  duty  ol  a  plaintiff  in  attachment  to 
give  the  defendant  actual  notlceof  bis  suit, 
but  can  there  be  the  least  doubt,  in  view 
of  the  facts  ol  this  case,  that  the  defendant 
would  have  given  the  complainant  such 
notice  bad  he  believed  that  the  validity  ot 
his  claim  conld  not  be  soccessfully  disputed, 
and  all  he  wanted  had  been  to  get  what 
was  legally  due  to  him  ?  The  course  he 
puTHued  malcee  it  plalu  beyond  question 
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that  be  meant,  if  b  e  conld,  to  obtain  a  ]  odg- 
ment  against  complainant  on  a  (llsputed 
claim,  »7blch,  on  \t»  face,  appeared  to  be 
wortblesB,  without  aKording  bim  an  up- 
portDuity  to  be  beard  In  bis  delenee.  Tbere 
baa  been  nothlDK,  therefore,  in  tbe  defend- 
ant's conduct  in  this  transaction  wbicb, 
in  justice  and  fairness,  en  titles  him  to  retain 
whatbebas  acquired  by  means  of  bisjudg- 
ment,  if  it  be  true,  as  tbe  complainant  al- 
leges, tbat  be  bad  a  good  derense  against 
tbe  demand  on  wblch  the  detendant'sjodg- 
ment  is  founded.  Tbe  law  abbors  stealth. 
All  its  methods  are  fair,  open,  and  public. 
It  means  tbat  its  sentence  shall  be  pro- 
nounced against  no  man  until  he  has  bad 
a  fair  opportunity  to  be  heard  in  his  de- 
fense.  The  facts  above  stated  also  make 
it  plain,  as  I  think,  that  tbe  complainant 
baa  a  right  to  be  relieved  against  the  de- 
fendant's judgment,  and  to  have  every- 
thing  restored  to  bim  wbicb  has  been 
taken  from  htm  by  means  of  it,  on  tbe 
ground  tbat  be  bad  a  defense  against  tbe 
demand  on  which  the  judgment  is  found- 
ed, which  he  conld  have  made  successfully 
at  law  If  he  bad  bad  an  opportunity  to 
set  it  up,  but  which  be  was  prevented  from 
making  betore  tbe  court  wbicb  pronounced 
tbe  judgment,  because  be  did  not  know 
tbat  he  had  been  sued  until  long  after 
judgment  bad  been  entered  against  bim, 
and  tbe  jndgment  executed  by  a  sale  and 
conveyance  of  bis  property.  It  is  undeni- 
able tbat  he  has,  without  fault  on  bis 
part,  been  condemned  unheard,  and  that 
bis  property  has  been  sold  away  from  bim 
in  execution  of  such  sentence  of  condemna- 
tion ;  Mid  that  this  has  been  done  at  the  in- 
stance of  a  suitor  who  knew  tbat  bis  claim, 
on  which  tbe  sentence  was  founded, was,  to 
say  the  best  of  it,  stale  and  doubtful; 
tbat  it  was  disputed ;  and  tbat  tbe  com- 
plainant meant  to  resist  Its  enforcement 
by  all  tbe  means  at  biscommand.  So  tbat, 
if  it  should  be  conceded  that  there  had 
been  no  such  artifice  or  trick  on  tbe  part 
of  tbe  defendant  in  procuring  the  judg- 
ment In  question  to  be  entered  as  entitled 
tbe  complainant  to  relief  In  equity  against 
it,  still  I  think  there  can  be  no  doubt  that 
be  is  entitled  to  such  relief  on  tbe  ground 
tbat  he  bad  a  good  defense  at  law  against 
tbe  demand  on  which  tbe  judgment  Is 
founded,  which  be  was  prevented  from 
making  in  tbe  suit  at  law  by  accident,  un> 
mixed  witb  negligence  or  fraud  on  his 
part.  No  charge  of  either  negligence  or 
fraud  is  made  against  tbe  complainant. 
In  all  bis  intercourse  witb  the  defendant 
be  appears  to  have  acted  witb  openness 
and  frankness.  Though  notice  of  tbe  is- 
suing  of  the  attachment  was  published  in 
a  newspaper,  as  required  by  tbe  statute, 
it  did  not  come  to  tbe  knowledge  of  tbe 
complainant.  Whether  bis  failure  to  see 
it  was  the  result  of  accident,  or  the  publi- 
cation was  made  at  such  a  point,  and  un- 
der sncb circumstances,  that  notbtngsbort 
of  an  accident  could  have  broughtlt  tobis 
knowledge,  is  a  matter  of  no  importance. 
Tbe  essential  thing  Is  that  tbe  complainant 
bad  a  defense  to  the  defendant's  suit, 
which  be  wanted  to  make,  and  which 
he  would  have  made  with  success,  if  he 
bad  bad  an  opportunity  to  do  so;  but  he 
was  deprived  of  such  opportunity  by  the 


defendant's  adopting  a  course  of  proceed- 
ing against  bim  which  was  whoUy  unex- 
pected and  unforeseen .  The  suit  which  the 
defendant's  attorney  threatened  to  bring 
against  bim  in  tbe  interview  of  September 
17,  1888,  he  bad  a  right  to  believe,  from 
what  was  then  said,  was  to  be  brought  in 
tbe  courts  of  New  York.  His  attention 
was  expressly  -directed  to  New  York  as 
tbe  place  where  tbe  litigation  was  to  oc- 
cur. So  that  it  would  seem  to  be  entirely 
clear  tbat  he  lost  bis  opportunity  to  make 
defense  in  the  suit  at  law  by  the  occurrence 
of  an  event  that  beneltberexpected  nor  ap- 
prehended .  No  definition  of  '*  accident, "  as 
a  word  of  legal  science,  has  as  yet  been  con- 
structed wblch  is  sufficiently  comprehensive 
to  embrace  all  events  of  tbat  kind.  The 
one  framed  by  Prof.  Pomeroy  is  tbe  best 
tbat  I  have  seen.  It  fits  this  case  exactly. 
Ue  says:  "Accident  is  an  unforeseen  and 
unexpected  event,  incurring  external  to 
tbe  party  affected  by  it,  and  of  wbicb  bis 
own  agency  Is  not  tbe  proximate  cause, 
whereby,  contrary  to-  bis  own  intention 
and  wish,  he  loses  some  legal  right,  or  be- 
comes subjected  to  some  legal  liability, 
and  another  person  acquires  a  corre- 
sponding legal  right,  which  it  would  be  a 
violation  of  good  conscience  for  tbe  latter 
person,  under  the  circumstances,  to  re- 
tain." Pom.  £q.  Jur.  §  823.  In  my  judg- 
ment, the  complainant  is  entitled  to  relief 
on  tbe  ground  tbat  bis  defense  at  law  has 
been  Irretrievably  lost  by  accident,  with- 
out his  fault. 

There  is  another  ground  on  which  I  think 
tbe  complainant  is  also  entitled  to  relief. 
The  gentleman  appointed  auditor  in  tbe 
defendant's  attachment  suit  Is  a  lawyer, 
distinguished  for  learning,  sagacity,  and 
integrity.  The  law  made  Ithls  duty  to  as- 
certain the  sum  due  to  tbe  defendant  from 
tbe  complainant.  Revision,  p.  49,  §  44.  No 
doubt  can  be  entertained  that  be  knew  tbat 
lie  could  not,  If  he  faithfully  performed  his 
duty,  make  a  report  In  favor  of  tbe  de- 
fendant, unless  the  defendant  proved.  In 
tbe  language  of  Mr.  Justice  Whklplet  in 
Phoenix  Iron  Co.  v.  New  York  Wrougbt- 
Iron  Railroad  Chair  Co.,  27  N.  J.  Law.490. 
tbat  his  demand  was  such  a  one  as  would 
support  an  action  at  law.  He  also  un- 
doubtedly knew  tbat  his  functions,  as  au- 
ditor, were  precisely  like  those  of  a  jury, 
and  tbat  it  was  bis  duty  to  decide  tbe 
question,  whether  the  demand  made  by 
tbe  defendant  was  valid  or  not,  accord- 
ing to  law  and  tbe  evidence.  Tbe  qualifi- 
cations of  tbe  auditor,  the  fact  that  tbe 
defendant's  claim  appeared  to  be  Invalid 
on  Its  face,  and  that  a  report  was  never- 
theless made  in  Its  favor,  when  considered 
together,  render  it  almost  absolutely  cer- 
tain tbat  the  defendant  must,  in  making 
bis  proofs  before  tbe  auditor,  have  not  only 
concealed,  but  also  misrepresented,  the 
facts  tending  to  show  that  bis  claim  was 
Invalid.  The  fact  that  a  report  was  made 
in  favor  of  the  defendant's  claim  makes  it 
qolte  certain,  as  I  think,  that  the  defend- 
ant did  not  tell  the  auditor  that  tbe  com- 
plainant disputed  his  claim,  insisting  that 
bis  right  of  action  on  it  was  barred  by 
lapse  of  time,  and  that  he  meant  to  resist 
its  enforcement.  Tbe  evidence  of  invalid- 
ity, apparent  on  the  face  of  the  claim,  leads 
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me  to  believe  tbat  it  would  not  have  been 
possible  tor  the  defendant  to  have  procured 
a  report  to  be  made  in  lavor  of  his  claim, 
if  no  representatibn  of  fact  had  been  made 
to  the  auditor,  but  all  the  material  facts 
touching  the  validity  of  his  claim  had  been 
laid  before  him.  Tbe  auditor,  as  a  minis- 
ter of  justice,  was  in  a  position  where  be 
could  not  fail  to  see  that  'it  was  his  dnty 
to  act  with  threat  discretion  and  caution. 
The  defendant  was  before  him,  attempt- 
ing to  procure  to  be  established  against 
a  non-resldeut,  who  was  Ignorant  of  what 
was  being  done,  a  stale  claim  for  a  large 
sum  of  money.  This  condition  of  affairs 
would  naturally  indnce  a  just  and  saga- 
cious man  tu  be  watchful,  to  act  with  the 
utmost  care,  and  to  withhold  his  approval 
from  any  claim  not  clearly  shown  to  be 
valid  In  law.  I  feel  sure  that  the  auditor 
in  this  case  appreciated  the  delicate  char- 
acter of  his  duties,  and  tried  to  perform 
them  faithfully,  but,  from  the  facts  now 
before  the  court,  it  Is  plain  that  be  was  in- 
duced to  malie  a  report  in  favor  of  tbe  de- 
fendant's claim  either  by  tbe  concealment 
or  misrepresentation  uf  material  facts; 
possibly bybotb.  As thejudgment against 
which  relief  is  sought  has  been  executed, 
it  is  manifest  that  the  only  effectual  relief 
which  can  be  given  is  a  decree  compelling 
the  defendant  to  restore  what  he  has 
wrongfully  acquired  by  means  of  his  judg- 
ment. Such  a  decree  will  be  made.  Tbe 
defendant  must  pay  costs. 

(49  N.  J.  E.  180)  

Cox  et  al.  V.  Wills  et  al. 
(Court  of  Chancery  of  New  Jersey.    Oct  80, 1891. ) 

TbSTAMENTART  ThUSTS — CONSTRCOTION  07  WlLL. 

1.  A  testator  gave  the  residue  of  his  estate  to 
his  wife  "in  grood  faith,  believing  that  she  will 
make  a  will,  and  thereby  distribute  so  much  of 
the  last-named  legacy  among  my  near  relatires 
as  she  may  not  use  for  comfortable  maintenanoe; 
and  it  is  my  will  that  my  said  wife  shall  make 
such  distribution."  Held,  that  the  words  orts- 
ated  the  wife  a  trustee  of  the  residue  and  ita 
earnings,  first  for  her  own  benefit,  to  the  extent 
that  she  might  need  it  for  her  comfortable  main- 
tenance, and  after  her  death  for  Uie  testator's 
next  of  kin. 

3.  The  widow,  who  was  named  one  of  the  ex- 
ecutors of  tbe  will,  took  possession  of  the  residue, 
and  mingled  it  with  her  own  separate  estate, 
and  Invested  both  in  her  own  name,  and  lived 
upon  the  income,  but  did  not  use  for  that  purpose 
the  whole  of  the  income,  so  that  at  her  death 
(81  years  after  her  husband's)  her  personal  es- 
tate amounted  to  considerably  more  uan  the  sum 
of  the  residue  of  her  husband's  estate  and  her 
own  estate  at  his  death.  Held,  that  her  hus- 
band's next  of  kin  are  entitled  to  a  portion  of 
her  estate,  which  shall  bear  the  same  proportion 
to  the  whole  as  the  residue  of  her  husband's  es- 
tate bore  to  the  sum  of  that  residue  and  her  sep- 
arate estate  at  his  death. 

(Syllabua  by  die  Court.) 

Bill  by  Mary  A.  H.  Cox,  execatrix.  and 
others,  executors,  of  Lydia  H.  Leeds, 
against  Hannah  Wills  and  others,  for  di- 
rection as  to  the  disposition  of  the  per- 
sonal estate  of  John  Leeds.  Decree  for  de- 
fendants. 

Statement  by  the  Coukt.  Tbe  com- 
plainants are  the  executrix  and  executors 
of  tbe  will  of  Lydia  H.  Leeds,  deceased, 
and  tbe  complainant  Mary  A.  H.  Cox  is 
the  residuary  legatee  named  in  tbat  wiU. 


Lydia  H.  Leeds  was  the  surviving  execu- 
trix of  the  will  of  her  husband,  John 
Leeds,  who  died  in  March,  1S66.  The  os- 
tensible object  of  the  bill — which  is  filed 
against  his  heirs  at  law,  who  are  bis  next 
of  kin,  and  also  against  the  beneficiaries 
under  the  will  of  Lydia  H.  Leeds— is  to 
obtain  tbe  direction  of  tbe  court  as  to  tbe 
disposition  of  the  personal  estate  of  John 
Leeds  which  came  to  the  hands  of  Lydia 
H.  Leeds  as  his  executrix  and  residuary 
legatee.  John  Leeds  died  seised  also  of 
certain  real  estate, — a  house  and  lot,— 
and  the  defendant  Hannah  Wills,  who 
is  one  of  his  heirs  at  law,  brooght  eject- 
ment against  Mary  A.  H.  Cox  to  recover 
an  undivided  share  in  this  bouse  and  lot. 
The  bill  prays  an  injunction  against  tbia 
suit.  Hannah  Wills  only  has  answered. 
The  questions  presented  for  solution  arise 
out  of  a  clause  in  the  will  of  John  Leeds 
as  follows:  "Item.  I  give  onto  my  be- 
loved ve'ife,  Lydia  H.  Leeds,  five  hundred 
dollars,  to  be  considered  in  lieu  of  certain 
moneys  she  gave  me  upon  our  murriage; 
and,  further,  I  give  my  said  wife  all  such 
of  my  household  goods  and  kitchen  fur- 
niture as  she  may  think  proper  to  take. 
And,  further,  my  will  is.  and  I  order  and 
direct,  my  executors  and  executrix  herein- 
after named  to  make  sale  of  all  my  farm 
whereon  I  now  dwell,  together  with  all 
my  other  lands  not  given  away,  at  such 
times  as  they  may  think  proper,  and  to 
make  and  execute  good  and  sufficient 
deeds  of  conveyance  for  the  same;  and 
my  said  executors  are  also  required  to 
make  sale  of  my  personal  estate,  and  with 
the  proceeds  thereof  to  pay  my  said  debts 
and  legacies  aforesaid  so  far  as  the  same 
can  be  so  paid  off  and  satisfied,  and  the 
remainder  of  my  said  debts  and  legacies 
not  satisfied  by  the  proceeds  of  the  sale  of 
my  said  personal  property  is  to  be  paid 
and  satisfied  out  of  tbe  proceeds  of  the 
sales  of  my  real  estate.  And  all  the  bal- 
ance of  said  sales  not  required  to  pay  my 
said  debts  and  legacies  aforesaid,  I  do 
hereby  give  and  bequeath  unto  my  be- 
loved wife,  Lydia  H.  Leeds,  to  be  paid  to 
her  as  soon  as  conveniently  can  be,  after 
my  said  debts  and  legacies  are  paid  and 
satisfied,  which  said  last-named  l^ncy  I 
give  my  said  wife  in  good  faith,  bellevioK 
that  she  will  make  a  will,  and  thereby  dis- 
tribute so  much  of  the  last-named  legacy 
among  my  near  relatives  as  she  may  not 
use  for  comfortable  maintenance;  and  it 
is  my  will  that  my  said  wife  shall  make 
such  distribution."  The  farm  was  sold  by 
tbe  testator  after  making  this  will,  and 
the  house  and  lot  above  mentioned  pur- 
chased. The  personal  estate  of  John 
Leeds  amounted,  after  paying  debts  and 
legacies,  as  found  by  the  orphans'  court 
of  Burlington  county,  to  f4,052.(t3.  Tbe 
assets  representing  this  amount  were  tak- 
en by  Mrs.  Leeds,  and  converted  into  ensb, 
and  mingled  by  her  with  her  own  moneys, 
and  invested  in  her  own  name.  The  house 
and  lot  were  occupied  by  her  during  ber 
life-time,  and  no  attempt  was  made  to 
convey  it  under  the  power  of  sale  above 
recited.  Lydia  H.  Leeds  died  in  1887. 
just  21  years  after  her  husband.  The  in- 
ventory of  ber  estate  shows  an  af^re- 
gate  of  f  6,607.60  of  interest-bearing  secu- 
rities; f  148.60  of  accmed  interest  thereon; 
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fl ,345. 12  of  cash  in  purse  and  bank ;  and 
$526  of  household  Koods  specifically  be- 
queathed ;  Id  all,  ^,626.12.  The  complain- 
ants  accounted  as  executors,  and  the  ac- 
count, as  allowed  by  the  orphans'  court, 
shows  a  net  balance  in  their  hands  of 
¥7,246.10,  after  alio  wing  them  for  household 
goods  8pecifii:ally  bequeathed,  amounting 
to  $525,  and  certain  promissory  notes  of 
H.  C.  French  specifically  bequeathed  to  him, 
arauuntiqg  to  9419.  Adding  this  last  item 
to  $7,246.10  increases  the  net  estate  to 
$7,445.10,  without  including  the  fumitaro. 
ChHvlea  E.  HendricksoD,  for  complain- 
ants.   Mark  R,  Sooy,  for  defendants. 

Pitney,  V.  C.  1.  The  contention  of  the 
complainant  Mrs.  Cox  is  that  the  bequest 
of  the  residue  to  Mrs.  Leeds,  in  the  lan- 
guage above  set  forth,  must  be  construed 
as  an  absolute  gift,  and  that  the  limita- 
tion over  is  therefore  void;  and  that  the 
house  and  lot,  being  subject  to  a  power 
of  sale,  must  be  treated  as  converted  into 
personalty,  and  subject  to  the  same  dis- 
position. The  defendant  Mrs.  Wills,  on 
the  other  side,  claims  that  the  bequest  of 
the  residue  was  not  an  absolute  gift,  but 
subject  to  a  trust,  first,  in  favor  of  the 
widow  as  to  so  much  thereof  as  she 
might  need  and  actually  use  for  her  com- 
fortable maintenance,  and  as  to  the  re- 
mainder, with  its  earnings,  for  the  testa- 
tor's next  of  kin.  Mrs.  Cox's  counsel,  in 
support  ot  her  contention,  relies  upon 
that  train  of  decisions  which  holds  that, 
where  there  is  an  absolute  gift  with  re- 
mainder over  of  what  the  first  donee 
"shall  leave"  or  "shall  not  use,  "and  the 
like,  the  limitation  over  is  void,  and  the 
first  donee  takes  an  absolute  estate.  The 
rule  relied  upon  is  illustrated  in  this  state 
by  Dutch  Church  v.  Smock.  1  N.  J.  Eq. 
148;  Annin  v.  Yandoren,  14  N.  J.  Eq.  135: 
Borden  v.  Downey,  35  N.  J.  Law,  74,  36 
N.  J.  Law,  460;  McClellan  v.  Larch  a  r,  45 
N.  J.  Eq.  17, 16  Atl.  Rep.  269;  Rodeufels  v. 
lSchumann,45  N.J.  Eq.  383,  17  Atl.  Sep.  688. 

In  order  to  bring  the  case  within  the 
rule  stated,  the  first  donee  must  have  an 
unfettered  and  unlimited  right  and  power 
of  disposition  for  his  or  her  own  use,  and 
such  was  the  construction  put  upon  the 
language  of  the  will  in  each  of  those  cases. 
Chancellor  Oreen  (14  N.  J.  Bq.  143)  says: 
"It  seems  clearly  settled  that  a  right  in 
the  legatee  or  devisee  to  dispose  of  the 
estate  given  or  devised  at  his  pleasure, 
and  not  a  mere  power  of  specifying  who 
may  take,  amounts  to  an  absolute  gift." 
Turning  to  the  case  in  hantl,  we  find  that 
the  gift  is  to  the  wife  "in  good  faith,  be- 
lieving that  she  will  make  a  will,  and 
thereby  distribute  so  much  of  the  last- 
named  legacy  among  my  near  relatives  as 
she  may  not  use  for  comfortable  mainte- 
nance; and  It  is  my  will  that  my  said  wife 
shall  make  such  distribution. "  It  is  mani- 
fest at  once  that  the  aspect  most  favora- 
ble to  the  complainant's  view  to  be  taken 
of  this  language  is  to  inquire  whether  the 
words  "for  comfortable  maintenance"  im- 
pose any  limitation  on  the  widow's  power 
ot  disposition,  and  to  concede  that  with- 
out those  words  the  clear  and  Imperative 
expressions  of  testator's  will  that  what 
remained  should  go  to  bis  relatives  would 


be  nugatory.  It  oug^  bare  to  be  ob- 
served 'that,  If  we  strike  out  the  words, 
"su  much  •  •  •  as  she  may  not  use  tor 
comfortable  maintenance"  the  whole 
gift  will  be  subject  to  an  Imperative  trust, 
without  any  beneficial  interest  In  the  trus- 
tee; so  that  the  only  personal  interest  ot 
the  wife  arises  by  implication  from  tlie  use 
of  the  words  just  quoted.  The  case  is.  In 
this  respect,  in  marked  contrast  with  some 
of  those  above  cited.  Looking  at  the 
words  in  question.  It  seems  to  me  quite 
plain  that  they  do  limit  the  wife's  power 
of  disposition.  The  only  ground  upon 
which  the  contrary  can  be  argued  would 
be  that,  the  attempted  limitation  is  too 
indefinite  for  ascertainment  by  legal  pro- 
cess. But  I  cannot  so  consider  it.  Power 
to  expend  for  comfortable  maiutenance 
should  be  construed,  in  my  judgment,  to 
mean  what  is  reasonably  necessary  for 
that  purpose,  having  regard  to  the  previ- 
ous habits,  taste,  and  style  of  living  of  the 
donee,  and  the  amount  of  the  estate.  So 
construed,  the  limitation  Is  in  precise  ac- 
cord with  the  suggestion  of  Chancellor 
Green  in  Annin  v.  Vandoren,  14  N.  J.  Eq., 
at  page  144,  where  he  says:  "The  uncon- 
trnlled  power  of  expenditure  necessarily 
implies  absolute  ownership  as  fully  as  the 
power  ot  disposing  of  it.  And  this  diffi- 
culty can  only  be  overcome  by  limiting 
the  right  of  expenditure  to  so  much  as 
may  be  necessary  for  the  support  of  the 
legatee.  But  there  is  no  such  limitation 
in  the  will.  If  the  legatee  had  seen  fit  to 
expend  the  whole  of  the  legacy  in  a  style 
of  living  totally  distinct  from  that  to 
which  she  bad  been  accustomed  in  her 
father's  house,  there  would  have  been  no 
power  in  this  court  or  elsewhere  to  pre- 
vent it."  Such  a  limitation  was  held 
good  by  Vice-Chancellor  Bird  In  Reeve  v. 
Beekman,  42  N.  J.  Eq.  613,  9  Atl.  Rep.  27, 
and  by  the  present  chancellor  in  Stevens 
V.  Flower,  46  N.  J.Eq.  340, 19  Atl.  Rep.  777. 
The  testator  there  gave  to  his  wife  the 
use  and  Income  of  the  residue  of  his  estate, 
and  "to  use  as  much  of  the  principal  as 
she  may  need. "  The  chancellor  held  that 
the  right  to  consume  the  principal  depend- 
ed upon  her  necessity,  and  the  executor 
.was  allowed  for  only  so  much  of  the  prin- 
cipal paid  to  the  widow  as  was  applied 
to  satisfy  her  needs.  It  is  common  prac- 
tice for  this  court  to  ascertain  what  is 
sufilcient  "for  comfortable  maintenance," 
— 1  Jarm.  Wills,  (Rand.  &  T.  Ed.)  649.  and. 
cases  cited;  Kilvington  v.  Gray,  10  Sim. 
293;  Browne  v.Paull.  1  Sim.  (N.  B.)  92;  In 
re  Pedrottl,27  Beav.  583,  29  Law  J.  Ch.  92; 
Reeve  v.  Beekman,  supra,— and  it  seems 
to  me  clear  enough  that  this  court,  at  the 
instance  of  either  of  the  cestuis  que  trust- 
ent  in  this  case,  would,  upon  a  proper 
case  shown,  have  ascertained  what  was 
Buf9cient  for  the  comfortable  maintenance 
of  Mrs.  Leeds,  and  would  have  restrained 
her  from  expending  for  her  own  use  out 
of  the  estate  In  question  more  than  that 
sum. 

Among  the  cases  cited  by  complalnaut, 
the  one  most  in  his  favor  is  Howard  v. 
Carusi,  109  U.  S.  725,  3  Sup.  Ct.  Rep.  676, 
but  a  close  view  of  it  shows  it  clearly  dis- 
tinguishable. In  the  first  place,  the  de- 
vise over  there  was  only  ot  such  part  of 
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the  estate  as  the  flnt  taker  "ahAll  not 
have  diapoBed  ol  by  devise  or  sale, "  and 
In  fact  he  did  devise  it  all.  Ttie  eonrt 
held  thnt  the  first  devisee  took  a  fee-sim- 
ple, with  onlimited  power  of  disposition, 
and  hence  the  devise  over  was  void ;  and, 
further,  that  the  words,  "in  the  hope  and 
trust  that  S.  C.  will  not  diminish  the 
estate  devised  to  him  to  a  greater  extent 
than  may  answer  for  his  comfortable  sup- 
port, "  were  precatory  words,  and  did  not 
create  a  trust;  cltlnir  in  favor  of  that  po- 
sition Knlf^bt  V.  Knight,  8  Beav.  148;  Van 
Ouyne  v.  Van  Dcyne,  14  N.J.  Eq.  397;  and 
the  later  English  cases  which  are  In  ac- 
cord with  It.  This  last  case  of  Van  Duyne 
V.  Van  Duyne  was  reversed  by  the  court  of 
errors  and  appeals,  (15  N.  J.  Eq.  603,)  and 
the  trust  there  claimed  established ;  and, 
though  no  opinion  was  read,  the  reversal 
has  always  been  treated  by  the  bar  and 
bench  as  an  expression  by  the  court  of  a 
preference  for  the  older  English  authori- 
ties which  hold  words  like  those  used  in 
Howard  v.  Carusl  to  create  an  imperative 
trust;  and  such  was  the  constraction  put 
upon  the  New  Jersey  case  by  the  late 
chancellor  in  Eddy  v.  Hartsborne,  84  N.  J. 
Eq.  419. 

no  such  difficulty,  however,  arises  in 
this  case.  The  last  clause  of  the  bequest 
Is  unmistakable:  "It  is  my  will  that  my 
wife  shall  make  such  distribution. "  The 
intention  of  the  testator  to  limit  his  wife's 
right  to  the  residue  of  his  estate  is  further 
manifested  by  the  previous  gift  to  her  of 
9500  in  cash,  as  well  as  the  furniture  out- 
right. There  is  here  no  uncertainty  as  to 
who  were  the  ulterior  objects  of  the  tes- 
tator's bounty;  "near  relatives"  means 
next  of  kin.  GrlfSths  v.  Evan,  6  Beav.  241, 
11  Law  J.  Ch.  219;  Whithome  v.  Harris,  2 
Ve8.Sr.627;  2Jarm. Wills, (Kand.& T.Ed.) 
660  et  seq.  It  follows  that  the  trust  here 
has  all  the  certainty  required  to  give  it 
validity.  The  amount  subject  to  the 
trust  is,  in  effect,  the  whole  of  the  residue 
of  the  estate  of  John  Leeds,  less  what  the 
widow  might  actually  expend  for  her  com- 
fortable maintenance.  This  is  capable  of 
ascertainment  by  this  court.  The  eestvta 
que  trusteat  are  the  next  of  kin  of  the  tes- 
tator. The  intention  to  create  a  trust  is 
clear,— "it  is  my  will  that  my  wife  make 
such  distribution. " 

2.  The  complainant  Mrs.  Cox,  however, 
by  the  bill,  and  at  the  hearing,  further 
•  contended  that,  admitting  the  foregoing 
views  to  be  correct,  still  the  widow  was 
entitled  to  live  comfortably  upon  the  prin- 
cipal as  well  as  the  Interest  of  the  estate 
of  her  husband,  without  resorting  to  her 
individual  estate  or  its  -income.  She  al- 
)egi>s  and  proves  that  the  widow  had  an 
individual  estate,  and  she  attempted,  by 
evidence  and  in  argument,  to  show  that 
the  actual  cost  of  the  widow's  living  was 
sufficient  to  consume  the  whole  of  the  es- 
tate loft  by  her  husband,  and  that  the 
estate  left  by  the  widow  is  all  accounted 
for  by  the  principal  and  accumulated 
earnings  of  her  own  estate;  hence  it  is  ar- 
gued that  at  her  death  she  owed  her  hue- 
band's  estate  nothing.  To  this  the  de- 
fendant replies — Flret,  that  the  proofs 
show  that  the  widow's  separate  estate 
amounted  at  her  husband's  death  In  1866 


to  f  600  and  no  more,  to  which  she  added, 
three  years  later,  the  legacy  of  f  500  be- 
queathed to  her  by  him ;  and  that  the  evl> 
dence  disproves  any  material  coraponnd- 
ing  of  this  sum,  and,  so  far  as  It  was  com- 
pounded and  interest  added  to  principal, 
it  falls  far  short  of  reaching  the  amount 
of  her  personal  estate.  And,  second,  she 
urges  that  the  widow,  by  mixing  the 
funds  of  her  husband's  estate  with  her 
own,  and  by  failing  to  keep  an  account  (rf 
her  living  expenses,  has  placed  herself  in 
a  position  where  it  is  impossible  for  her 
or  her  representatives  to  suy  that  she 
spent  the  principal  as  well  us  the  Interest 
of  her  husband's  estate  for  her  comfort- 
able support  and  maintenance. 

With  regard  to  the  amount  of  the  wife's 
separate  estate,  I  think  the  evidence  sup- 
ports the  defendant's  contention,  and  that 
It  amounted  at  her  husband's  death  to  no 
more  than  f  600,  to  which  was  added  three 
years  later  the  f  500  legacy  givoi  her  by 
her  husband.  These  moneys  were  loaned 
to  her  husband's  brother,  Ellis  N.  Le«ds, 
a  resident  of  St.  Louis,  at  10  per  cent., 
which  was  In  most  instances  forwarded 
to  Mrs.  Leeds.  In  addition  to  these  sums, 
Mrs.  Leeds  sent  Mr.  Tweeds  f  225  on  the  Ist 
of  January,  1868,  the  origin  of  which  is  not 
clear.  This  made  fl,32S  due  her  from  him, 
and  certainly  represented  the  whole  of  her 
separate  estate,  and  probably  included 
some  of  her  husband's  estate.  In  April, 
1872,  six  years  after  her  husband's  death, 
she  collected  from  the  township  of  Med- 
ford  94,000  which  it  owed  her  husband  in 
his  Ilfe-tlme,  and  upon  which  it  had  paid  in- 
terest to  her  up  to  that  date,  and  sent  oat 
of  this  sum  93,800  to  Ellis  N.  Leeds,  who 
added  to  it  91,200  of  the  91,825  he  already 
owed  her,  and  made  a  new  loan  to  a  third 
party  for  95,000,  and  gave  her  his  own 
note  for  9257.50  tor  the  surplus  and  Inter- 
est. 

I  stop  here  to  say  that  there  la  a  mani- 
fest error  in  a  statement  made  up  by  Ellla 
N.  Leeds  and  put  in  evidence.  It  includes 
a  note  of  95,000  under  date  of  April  22, 
1868.  Ttie  correspondence  shows  there 
was  no  such  note.  Other  errors  appear 
in  that  statement  when  It  is  subject^  to 
comparison  with  the  letters  written  by 
Mr.  Leeds  to  his  sister-in-law,  and  which 
were  put  in  evidence.  Besides  these  In- 
vestments, she  loaned,  in  1869,  9300  to  one 
Brown  upon  his  note  to  her,  and  upon 
which  hepaid  her  Interest  for  several  years. 
This  funding  of  these  moneys  amonnted 
to  a  complete  blending  of  the  two  estates. 
Subsequently  the  borrower  of  the  95,000 
paid  it,  and  Ellis  N.  Leeds  himself  again 
borrowed  it.  The  Interest  on  these  west- 
ern loans  was  sent  to  Mrs.  Leeds  semi- 
monthly. Later  on, in  April,  1884, 18  years 
after  her  husband's  death,  she  sent  to  Ellis 
N.  Leeds  9825,  which,  with  the  preYlooa 
loans,  made  96,250  owing  to  her  by  him, 
and  this  Is  the  amount  be  owed  her  at 
her  death.  She  held  for  many  years  a 
note  of  S.  Woolston  tor  9600  given  her  in 
part  payment  of  a  note  of  91,000  which  her 
husband  at  his  death  held  against  him. 
This  was  paid  April  4, 1884,  and  formed 
part  of  the  9825  sent  to  Leeds  on  that  day. 
Mrs.  Leeds'  bank-account  shows  that  she 
kept  a  constantly  increasing  balance  lylnc 
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Idle  in  bank,  besides  what  she  probably 
kept  in  thebonse;  so  tbat,  at  her  death, 
ber  moneyed  assets  consisted  ol  cash  In 
parse,  9134.64;  cash  in  bank,  $1,210.48;  E. 
K.  Leeds'  notes,  f 6,257 .60,  and  Interest; 
and  n.  C.  French's  notes,  1350,  and  inter- 
est; amonnting  to  f  7,862.62.  The  proofs 
show  rery  little  componndlng  in  the  way 
of  adding  Interest  to  principal.  Sbe  ap- 
pears to  have  placed  most  of  the  Interest, 
when  received,  to  her  credit  In  bank,  and 
to  bave  used  out  of  it  only  what  she  need- 
ed for  personal  expenses.  There  Is  one 
feature  in  the  flnal  acconnt  of  the  execu- 
tors of  John  Leeds  passed  by  the  Burling- 
ton orphans'  court  which  I  deem  worthy 
uf  notice.  In  order  to  reduce  the  balance 
in  their  hands  to  $4,052.63,  they  asked  and 
received  credit  for  $301.61  for  "amount  ex- 
pended by  Lydia  H.  Leeds,  one  of  the  ac- 
countants, for  provisions  and  store  goods 
for  the  family. "and  f704.60  "for  house- 
hold goods  and  stock  taken  at  appraise- 
ment."  The  first  uf  these  items  mast  have 
been  for  the  living  expenses  of  the  widow 
from  the  death  uf  her  husband  np  to  the 
date  of  the  accounting,  a  period  of  nearly 
three  years.  With  regard  to  the  Item  of 
"household  goods  and  stock,"  It  is  to  be 
observed  that  the  will  gave  her  only 
"household  goods  and  kitchen  furniture," 
and  an  examination  of  the  Inventory 
shows  that  these  amounted  to  only  aboat 
f  160.  Besides,  there  was  perhaps  $100  of 
consumable  goods,  making  in  all  $2.50. 
Hence  she  was  and  is  properly  chargeable 
with  about  9450  In  addition  to  the  $4,050 
balance  found  on  the  accounting;  and 
Just  this  amount  of  assets  of  her  bus- 
band's  estate  remained  for  several  years 
oncbanged  by  ber,  vis.,  the  Medlord  town- 
ship note  for  $4,000,  and  Woolston'a  note 
for  $500. 

The  western  Investment  earned  at  first, 
and  up  to  1877, 10  per  cent. ;  from  1877  to 
1880  it  earned  8  per  cent;  and  from  that 
time  on,  7  per  cent.  At  that  rate  the  in- 
terest earned  by  Mrs.  Leeds'  separate  es- 
tate would  amount  to  abont  $2,100,  which, 
added  to  the  principal  of  $1,325,  amounts 
to  aboat  $3,425 ;  and  that  sum,  deducted 
from  $7,952.62,  the  amount  of  Mrs.  Leeds' 
pergonal  estate,  exclusive  of  her  household 
goods,  leaves  about  $4,500  to  represent 
the  trust  fund,  which  is  about  tbe  net 
amount  with  which  she  should  bave  been 
charged  by  the  orphans'  court  in  the  set- 
tlement of  her  account  as  executrix  of  her 
husband.  It  thus  appears  that,  at  her 
death,  Mrs.  Leeds'  estate  was  amply  sufQ- 
cient  to  replace  the  principal  of  this  trust 
fund,  and  leave  her  separate  estate,  with 
all  Its  earnings,  intact;  and  It  becomes  un- 
necessary to  consider  the  mass  of  evidence 
adduced  to  show  what  was  probably  the 
actual  cost  of  her  living.  'Mrs.  Cox  swears 
that  she  dressed  well,  kept  a  horse  and 
carriage,  and  lived  generally  in  the  same 
style  that  she  was  accustomed  to  in  ber 
husband's  life-time,  and  that  she  was, 
witlial,  very  saving  and  carelul  in  her  ex- 
penditures. I  think,  however,  that  the 
defendant's  position  on  this  part  of  the 
case  is  sound,  and  that,  if  there  had  been 
a  deficiency  of  assets  to  pay  the  whole  of 
the  trust  fund,  and  the  separate  estate 
with  all  Its  earnings,  it  was  not  compe- 


tent, onder  the  clrcnmstancns,  tor  Mrs. 
Cox  to  say  that  the  actual  expenditures 
were  made  out  of  either  the  principal  or 
Interest  of  the  estate  of  the  husband  rath- 
er than  that  of  the  wife.  In  order  to  en- 
able the  widow  to  take  that  position,  it 
was  necessary  for  her  to  keep  the  two  es- 
tates separate,  and  to  keep  an  account  of 
the  Incnme  from  her  husband's  estate,  and 
her  disbursements  thereout  for.  her  com- 
fortable maintenance;  and,  in  order  to 
be  allowed  for  tbe  latter.  It  was  neces- 
sary tor  her  either  to  procure  from  this 
court  an  order  fixing  the  amount,  or  to 
agree  upon  it  with  the  remainder-man, 
or,  as  in  the  event  which  has  happened,  to 
be  able  to  maintain  at  all  times  the  rea- 
sonableness of  her  expenditures  by  compe- 
tent proof.  The  language  of  Bird,  V.  C, 
in  Rbeve  v.  Beekman,  42  N.  J.  Eq.  .619,  620, 
9  Atl.  Rep.  27,  Is  apt. 

I  have  so  far  considered  this  part  ot  the 
case  from  the  complainant's  stand-point, 
and  upon  tbe  assumption,  for  argumcfnt's 
sake  only,  of  Its  soundness ;  bat  the  an- 
swering defendant  is  not  satisfied  with 
having  the  principal  only  ot  tbe  trust- 
estate,  and  goes  further,  and  Insists  (1) 
that  the  next  of  kin  of  John  Leeds  are  en- 
titled to  the  whole  estate  of  Lydla  by  rea- 
son of  her  having  commingled  her  own  es- 
tate with  that  held  In  trust  In  such  a  man- 
ner that  they  cannot  be  distinguished, 
upon  the  principle  that  if  a  trustee  min- 
gles the  trust  funds  with  his  own,  so  that 
tbcy  cannot  be  separated,  the  whole  be- 
longs to  the  trust  fund;  or,  failing  In 
tbat,  she  Insists  (2)  that  the  widow  must 
be  presumed  to  have  lived  outof  theincome 
of  the  commingled  fond,  and  that  tbe  net 
accumulations  must  be  held  to  be  the  earn- 
ings of  each  fond  In  proportion  to  its  size. 
There  is  great  force  in  the  first  of  these 
positions;  but,  upon  fall  consideration,  I 
do  not  think  the  drcnmstances  of  this 
case  require  the  application  of  the  princi- 
ple invoked.  With  regard  to  the  second 
position,  I  have  come  to  the  conclusion 
that  it  is  equitable  and  Just.  The  lao- 
guage  of  the  will  discloses  to  my  miad  no 
Intention  to  give  the  widow  any  greater 
interest  In  the  income  of  tbe  estate  thaji 
in  tbe  principal,  and  I  feel  constrained  to 
hold  tbat  the  Income  as  well  as  the 
principal  Is  sabject  to  tbe  trust.  The  two 
estates  being  commingled,  it  is  impossible 
now  in  say  that  the  income  of  either  part 
more  than  the  other  was  used  by  th6  trus- 
tee for  her  living,  and  it  follows  that  what 
now  remains  Is  the  product  of  both  es- 
tates. I  think  It  would  be  both  equitable 
and  Just  to  divide  the  fund  between  them 
in  the  proportion  which  the  two  estates 
originally  bore  to  each  other.  This  can- 
not be  done  with  absolute  accuracy.  We 
must  be  satisfied,  at  best,  with  an  ap- 
proximation. I  adopt  the  following  plan, 
bearing  In  mind  tbat  the  harden  is  on  the 
widow's  executors  to  show  how  much  ot 
the  estate  t>elonged  to  her.  The  net  es- 
tate of  the  husband  I  fix  at  $4,500,  and 
that  of  tbe  wife  at  $1,300,  giving  her  tbe 
benefit  of  $200  of  tbe  investment  of  $226  of 
January  1, 1868,  although  the  probability 
is  that  it  came  from  her  husband's  estate. 
These  sums  bear  to  each  other  the  propor- 
tions  of  .776  and  .225.    The  Joint  estate  at 
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Mrs.  Leeds'  death  waa  f8,626.12,  and  there 
were  nu  debts.  In  this  is  included  f525  for 
(arnitare,  ol  which  It  is  fair  to  infer  that 
f400  worth  was  purchased  after  her  hus- 
band's death  with  the  earnings  of  the 
Joint  estate,  and  so  properly  belongs  to 
it;  hat  throwing  this  aside,  and  also  al- 
lowing the  funeral  (expenses  and  cost  ot 
settling  theestate  to  come  out  of  the  Joint 
fund,  and  thus  reuolving  all  doubts  in 
favor  ot  the  widow  instead  of  against 
her,  as  is  weii  warranted  by  the  circnm- 
stancee,  there  remains  a  net  estate,  as 
found  by  the  orphans'  court,  of  f7,665,  in- 
cluding, as  we  must,  the  French  notes. 
Dividing  this  sum  In  the  proportions 
above  stated  malies  the  share  dne  to 
John  Leeds'  trust-estate  f5,947.50,  and  to 
Lydia  Leeds'  separate  estate  $1,717.50. 
The  earnings  of  the  estate  since  the  settle- 
ment in  1888  must  be  divided  in  the  same 
way.  This  mode  of  malting  the  division 
dues  not  bring  into  account  the  rental 
value  of  the  house  and  lot,  which,  in 
strictnesH,  should  l)e  included  and  counted 
as  part  of  the  contribution  to  the  wid- 
ow's support  furnished  by  the  trust-es- 
tate, and  also  the  house  and  lot  itself,  as 
part  of  the  joint  estate,  which,  if  so  in- 
cluded, would  reduce  the  widow's  share. 
On  the  other  hand,  it  does  not  take  into 
account  certain  improvements  put  on  the 
house  and  lot  by  her  a  few  years  before 
she  died.  I  have  been  unable  to  deter- 
mine from  the  evidence  either  how  much 
those  improvements  cost,  or  how  much 
they  added  to  the  permanent  value  of  the 
property.  If  that  .can  be  ascertained, 
then  22%  per  cent,  of  such  increased  value 
may  be  added  to  the  sum  of  fl,717.50 
above  stated. 

S.  One  other  matter  remains.  By  her 
will  Mrs.  Leeds  gave  certain  legacies  to 
her  husband's  relatives,  including  the  de- 
fendant Mrs.  Wills  and  two  of  her  chil- 
dren. It  Is  insisted  by  the  complainants 
in  their  bill,  and  admitted  by  the  answer 
of  Mrs.  Wills,  that,  it  the  opinion  and  de- 
cree of  this  court  should  be  adverse  to 
Mrs.  Cox,  then  these  bequests  should  be 
held  null  and  void.  Mrs.  Wills  is  the  only 
answering  defendant.  But  I  understood 
at  the  hearing  that  she  and  her  counsel 
represented  the  other  defendants  iu  the 
same  interest.  Strangely  enough,  there  is 
no  direct  allegation  in  the  bill  nor  proof  as 
to  who  the  next  of  kin  of  John  Leeds  are. 
It  was  stated  at  the  argument  that  they 
were  Mrs.  Wills,  hie  sister,  Ellis  N.  Leeds,  his 
brother,  and  George  and  Virginia  Leeds, 
children  ot  a  deceased  brother.  These  are 
all  parties  to  the  bill ;  and  if  they  and  the 
other  legatees  who  are  of  the  Leeds  blood 
have  been  duty  served  with  process,  and, 
being  notified  ot  the  proposed  decree, 
make  no  objection,  it  will  be  framed  ac- 
cordingly, and  I  shall  be  relieved  from 
considering  the  rights  ot  tlie  parties  in  this 
respect.  With  regard  to  costs.  The  bill 
was  really  filed  in  the  interest  of  Mrs.  Cox, 
the  residuary  legatee.  Ail  its  allegations 
and  contentions  are  in  her  favor.  It  is  in 
this  respect  in  markedcontrast  with  the  or- 
dinary bill  ot  executors  and  trustees  who 
stand  indifferent  between  several  claim- 
ants of  the  fund  in  their  hands.  Mrs.  Cox 
is  the  losing  party.    The  whole  difficulty 


has  arisen  from  the  failure  ot  the  testa- 
trix, whose  residuary  legatee  she  is,  to 
properly  administer  the  trust  cast  npon 
her  by  her  husband's  will.  Under  these  cir- 
cumstances, I  feel  constrained  to  order  the 
costs  to  be  paid  out  ot  the  residue  of  the 
estate  ot  Mrs.  Leeds,  after  satisfying  the 
amount  dne  the  ceatals  que  trastent under 
the  will  of  John  Leeds.  This  result  is,  no 
doubt,  a  disappointment  to  Mrs.  Cox. 
Besides  the  legacies  to  persons  of  the 
I^eeds  blood,  which  are  by  arrangement 
to  be  released,  the  testatrix  made  be- 
quests to  others  sufficient  to  absorb  the 
whole  ot  her  estate,  as  now  found;  and 
Mrs.  Cox,  whom  she  intended  to  be  her  prin- 
cipal beneficiary,  will  receive  little  or 
nothing.  This  consideration,  however, 
cannot  influence  the  decision  of  this  court 
in  construing  this  bequest,  and  I  can  do 
no  more  than  express  my  regret  that  Mrs. 
Leeds  should  have  been  so  illy  advised  as 
to  her  rights  under  what  seems  to  me  a 
very  plain  will. 


(54  N.  J.  U  47) 
Dl'ffiblu,  County  Collector,  ▼.  Bubrodgh. 

{Sni-preme  Cov/rt  qf  Neu>  Jersey.    Nov.  6, 1891.) 

Clebe  of  Court— Faildee  to  Pat  Over  Pees— 
Action  by  Cohntt  Colleotob. 
The  act  of  March  17,  1874,  (P.  L.  1874,  p. 
280,)  Rivea  to  the  clerk  of  the  county  of  Camden 
a  fixed  salary  for  his  services  as  olerk  of  the  crim- 
inal and  civil  courts,  and  declares  that  all  fees, 
costs,  and  compensation  now  allowed  him  in  said 
courts  shall  be  taxed  in  all  bills  of  costs,  and 
shall  bo  collected  by  the  sheriff,  who  shall  pay 
them  over  to  the  collector  of  the  county  for  the 
use  of  the  county.  Upon  an  action  by  the  county 
collector  against  the  clerk  for  such  fees  alleged 
to  have  tteen  collected  by  the  clerk,  held,  first, 
that  the  sheriff  alone  is  entitled  to  receive  the 
fees  in  lieu  of  which  the  salary  of  the  clerk  is 
given  by  the  above  act;  second,  that  if  the  clerk 
has  collected  the  fees  the  county  may  ratify  his 
agency,  and  sue  him  as  for  money  had  and  re- 
ceived;  third,  that  such  suit  cannot  l>e  brooj^t 
in  the  name  of  the  county  collector. 
{Byllabus  Try  the  Court.) 

Action  by  Jonathan  Dufiield,  county 
collector  ot  the  county  ot  Camden,  against 
Edwaid  Burrougb,  to  recover  certain  fees 
belonging  to  the  county.  Demurrer  sus- 
tained. 

Argued  at  June  term,  1891,  before  Bbas- 
LEY,  C.  J.,  and  Van  Stcrbl,  Maqib,  and 
Qa.hrison,  J  J. 

Scovel  &  Harris,  for  plaintiff.  T.  B. 
Banted,  for  defendant. 

Garrison,  J.  This  is  an  action  by  the 
county  collector  of  the  county  of  Camden 
against  Edward  Burrough,  late  clerk  of 
the  criminal  and  civil  courts  of  the  county. 
The  declaration,  stripped  ot  paraphrase, 
seta  forth  that  Burrough,  while  clerk,  col- 
lected certain  fees,  which, by  law,  belonged 
to  the  county.  This  demurrer  cballeng^es 
the  right  of  the  plaintiff  as  county  collect- 
or to  sue  for  these  moneys,  .\part  from 
statutory  authority,  the  collector  cannot 
sue  tor  money  due  the  county.  The  plain- 
tiff's contention  is  that  such  authority  is 
conferred  by  "An  act  to  regulate  the  sal- 
ary of  the  clerk  ot  the  county  of  Cam* 
den,"  approved  March  17, 1874,  (P.L.  1874, 
280.)  This  act  gives  the  clerk  a  fixed  sal- 
ary for  services  as  clerk  of  the  civil  and 
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criminal  courts  ot  the  connty,  and  declares 
tbat  all  fees,  costs,  and  compensation 
now  allowed  him  in  said  courts  shall  be 
taxed  in  all  bills  ot  costs  the  same  as  are 
now  taxed,  and  shall  be  collected  by  the 
sheriff,  who  shall  pay  them  to  the  collector 
of  the  said  county  for  the  use  of  the  coun- 
ty. By  this  act  the  power  to  collect  the 
fees  and  compensation  In  Hen  of  which  the 
clerk  is  to  receive  a  salary  is  couterred  up- 
on the  sheriD.  Neither  the  clerk  nor  the 
collector  is  clothed  with  any  such  au- 
thority. If  the  fees  have  been  paid  to  a 
person  not  entitled  to  receive  them,  the 
sheriff  can  collect  them  over  again.  If 
their  payment  is  refused,  any  suit  fur  their 
collection  must  be  In  the  nnmeof  thecoun- 
ty.  The  sbArlff  could  not  sue  for  them  in 
his  own  name.  The  action  must  be  in  the 
name  of  the  board  of  chosen  freeholders. 
In  all  matters  respecting  the  ownerahip  of 
money  or  of  fiscal  rights,  the  cnunty  and 
the.  board  ot  chosen  freeholders  are  identi- 
cal. State  T.  Crowley.  39  N.  J.  Law,  264. 
The  connty  is,  however,  not  driven  to  the 
collection  of  these  fees  from  t  he  parties  orig- 
inally and  still  owing.  Although  the  col- 
lection of  these  moneys  by  the  clerk  was 
without  warrant,  the  county  may  ratify 
the  act,  and  tbns  make  the  clerk  its  agent 
in  making  these  collections.  An  action 
for  money  had  and  received  would  then  lie 
by  the  county  against  the  clerk,  but  in  no 
aspect  has  the  collector  any  function  iu  the 
premises.  Thedemurrer  to  his  declaration 
mnst  therefore  be  sustained. 

In  his  brief,  counsel  for  the  demurrant 
argues  tbat  the  bill  of  particulars  appended 
to  the  declaration  includes  jees  and  items 
of  compensation  other  than  those  in  lien 
of  which  the  clerk  receives  a  salary.  The 
decision  of  the  present  case  does  not,  how- 
ever, call  for  any  expression  of  opinion  up- 
on this  subject.  The  demurrer  is  sus- 
tained, with  costs. 

(49  N.  J.  B.  106)  

Deichman  t.  Arndt. 
(Court  of  Chancery  of  New  Jersey.  Oct  26, 1891. ) 

COHSTBUOTION  0»  WiLI.— DbVISB  TO  SaTIBFT 

Debt. 

1.  Wlien  a  legacy  is  given  to  a  creditor  of 
tbe  testatrix,  equal  to  or  ezceediog  the  amount 
of  the  debt,  the  presamption  is  that  it  was  in- 
tended to  be  a  discharge  of  the  debt ;  but  slip;ht 
dronmstances.  such  as  a  direction  to  pay  debts, 
or  any  inequality  between  the  gift  and  the  debt, 
or  imposition  of  any  condition  unfavorable  to  the 
creditor,  or  any  want  of  similitude  between  the 
gift  and  the  debt,  will  be  laid  hold  of  to  over- 
come the  presumption. 

3.  The  gift  of  goods  and  chattels  of  uncertain 
value  will  not  be  regarded  as  having  been  in- 
tended to  satisfy  the  debt 

8.  Nor  will  the  devise  of  land   be  presumed 
to  have  been  made  in  discharge  of  a  bond  secured 
by  a  mortgage  on  lands  devised. 
(Syllabus  by  the  Court.) 

Action  by  Deichman  against  Arndt  for 
tbe  construction  of  a  will. 

Charles  il.ii?fc/>,forcomplainant.  Wm. 
M.  DavtB,  for  defendant 

Bird,  V.  C.  By  tbe  bill  in  this  case  the 
complainant  asks  the  aid  of  the  court  In 
determining  the  true  construction  of  the 
last  will  of  Ann  Arndt,  deceased,  and  con- 
sequently tbe  rights  of  the  legatees  and 


devteees  under  said  wQI.  At  tbe  time  of 
her  death  and  of  the  making  of  her  will 
she  was  the  owner  ol  a  lot  of  land  with 
a  dwelling  thereon,  in  which  she  resided. 
Before  the  making  of  her  will  she  gave  a 
bond  to  William  M.  Davis,  the  guardian 
ot  Harry  King  Arndt,  one  ot  her  Infant 
children,  conditioned  for  the  payment  ot 
$500,  with  Interest.  To  secure  this  bond 
she  gave  a  mortgage  upon  said  house  and 
lot.  By  her  will  she  devises  this  house  and 
lot  to  her  son  Hari7  in  tbe  following 
language:  "I  give  to  my  son  Harry  King 
Arndt,  absolutely,  to  l)e  held  in  trust, 
however,  by  my  executor  hereinafter 
named,  the  dwelling-house  and  lot  where- 
in I  now  reside,  situate  on  Main  street,  in 
Phlllipsburg,  N.  J.,  until  he  arrives  at  the 
age  of  twenty-one (21). vears;  my  executor 
to  rent  tbe  same,  collect  the  rent,  pay  all 
taxes, insurance,  services, and  repairs,  and 
the  balance  remaining  to  be  used  for  the 
support  and  maintenance  of  my  son  Har- 
ry King  Arndt,  hereinbefore  named." 
Two  questions  are  presented  in  the  bill 
for  consideration,  vis. :  Is  tbe  devise  to  be 
regarded  as  a  payment  and  discharge  ot 
the  bond,  and  Is  the  gift  to  Harry  of  the 
absolute  tee?  In  this  case  the  testatrix  in 
clear  language  directs  that  all  ot  her 
debts  be  paid  as  soon  as  conveniently  can 
be  after  her  decease.  She  makes  disposi- 
tion of  herpersonal  estate,  including  bank- 
stock,  giving  a  portion  thereof  to  her 
daughter,  a  portion  to  another  son,  and 
a  portion  to  the  said  Harry.  The  divis- 
ion ot  this  personal  property  is  not  equal, 
but  the  extent  of  inequality  is  not  made 
apparent.  She  first  gives  to  her  daugh- 
ter certain  household  furniture;  and,  in 
the  second  place,  to  her  son  Frank  cer- 
tain household  furniture;  and.  In  the  third 
place,  makes  the  devise  of  the  house  and 
lot  to  Harry.  She  then  provides  for  the 
protection  of  her  cemetery  lot,  and  gives 
the  three  children  all  ol  her  silver-ware. 
Immediately  after  this  she  directs  her  ex- 
ecutor to  sell  "the  balance  ot  my  house- 
bold  effects, "  and  to  divide  the  proceeds 
thereof  between  her  three  children,  direct- 
ing him,  bowerer,  to  hold  the  share  ot 
Harry  until  he  arrives  at  the  age  of  21 
years.  Then  she  directs  her  executors  to 
collect  the  dividends  of  her  19  shares  of 
bank-stuck,  and  to  pay  the  same  towards 
the  support  and  maintenance  of  Harry 
until  he  arrives  at  the  age  of  21  years,  at 
which  last-mentioned  date  he  is  author- 
ised to  sell  the  said  stock  and  divide  the 
proceeds  between  her  threechlldren.  Not- 
withstanding this  last  provision,  she  au- 
thorizes lier  executor  to  sell  all  the  said 
shares  of  bank-stock  at  such  time  or 
times  as  he  shall  think  fit,  and  to  li<vest 
the  proceeds,  and  pay  the  Interest  thereof 
tor  the  support  and  maintenance  of  her 
son  Harry  until  be  arrives  at  the  age  ot 
21  years.  She  then  directs  that  the  residue 
of  her  estate,  "consisting  principally  ot 
bonds  and  mortgages  and  notes,  money 
and  stock,  should  be  divided  equally  be- 
tween my  three  children,  share  and  share 
alike,  my  executor,  however,  retaining 
that  portion  falling  to  my  son  Harry 
King  Arndt  until  he  arrives  at  the  age  of 
twenty-one  years."  From  this  It  appears 
tbat  the  testatrix  was  Indebted  to  the 
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caardlan  of  her  son  in  tbeBom  of  $600; 
uiat  >be  made  ber  aald  son  both  devlaee 
and  legatee,  impoakiK  a  condition  upon 
the  devlae  that  the  executor  sboald  re- 
ceive the  rents  and  profits  antll  the  son 
arrives  at  the  age  of  21  years,  for  his  sup- 
port and  maintenance,  and  a  lllce  condi- 
tion apon  the  gift  of  the  legacy ;  and  that, 
as  the  matter  stands,  both  the  devise  and 
the  legacy  are  of  uncertain  valne.  Where 
there  is  nothing  to  show  a  contrary  In- 
tention upon  the  part  ol  the  testator,  nnd 
he  directs  the  payment  of  his  debts,  the 
gift  of  a  legacy  Is  never  presumed  to  have 
been  g:iven  for  the  purpose  of  discharging 
a  debt  due  from  the  testator  to  the  l^a- 
tee.  Van  Riper  v.  Van  Riper,  2  N.  J.  £q. 
1,  Heisler  v.  Sharp,  44  N.  J.  Eq.  167,  14 
Atl.  Rep.  624;  Rusting  v.  Bnsllng,  42  N.  J. 
Eq.604,8AtI.Rep.684;  Chancey'sCase,!  P. 
Wms.  408,  410,  3  White  &  T.  Lead.  Cas. 
752,  notes,  820;  Reynolds  ▼.  Robinson, 
82  N.  Y.  108:  Boughton  v.  Flint,  74  N.  T. 
4n:  In  re  Huish,  48  Ch.  Div.  260.  The 
courts  so  little  favor  the  dischargeof  debts 
by  legacies  that  they  have  uniformly  laid 
hold  of  slight  circumstances  to  overcome 
the  presumption  that  payment  was  in- 
tended independently  of  the  direction  to 
pay  debts.  Hence,  when  the  gift  has  been 
of  land  or  of  goods  and  chattels,  or  upon 
conditions  unfavorable  to  the  donee  when 
compared  with  the  present  dischargeof 
the  debt,  the  payment  of  both  has  been 
required.  2  White  ft  T.  L«ad.  Cas.  K21. 
'  Money  and  land  being  things  of  a  differ- 
ent Itind,  the  one,  though  of  greater  value, 
•hall  never  be  taken  In  satisfaction  of  the 
other,  unless  so  expressed."  "Whatever 
is  given  by  'wUI  is  prima  iiusle  to  be  in- 
tended a  benevolence."  Eastwood  v. 
Vinlce,  2  P.  Wms.  618,  616.  In  this  case  the 
court  remarited :  "  But,  though  the  court 
has  gone  so  far,  it  never  yet  construed  a 
devise  of  land  to  be  a  satisfaction  for  a 
debt  of  money."  Id  Bryant  v.  Hunters,  8 
Wash.  C.  C.  48,  Washinoto.n,  J.,  says: 
"The  general  rule  Is  that  a  devise  of  land 
is  not  a  satisfaction  or  part  performance 
of  an  agreement  to  pay  money."  See, 
also,  Eaton  v.  Benton,  2  Hill,  676,  580. 
The  bond  In  this  case  being  for  the  pay- 
ment of  money,  and  the  gift  being  land, 
the  construe tlon  must  necessarily  t>e  con- 
trolled by  the  cases  cited.  It  can  matce 
no  difference  that  the  payment  of  the  bond 
was  secured  by  mortgage  on  the  land  de- 
vised. It  cannot  be  doubted  but  that  the 
gifts  of  goods  and  chattels  and  proceeds 
of  bank-stock  and  residue  by  the  testa- 
trix to  ber  son  Harry  are  alike  subject  to 
the  same  conclusion  that  governs  with 
respect  to  the  devise  of  land.  According 
to  all  of  the  cases  there  is  no  similitude 
*  whatever  between  those  gifts  and  the  ob- 
ligation which  the  testatrix  bad  directed 
her  executor  to  pay. 

I  have  not  thought  It  necessary  to  pnt 
any  stress  upon  the  fact  that  both  the 
bond  and  the  mortgage  were  given  to  the 
guardian  of  the  devisee  and  legatee.  It 
has  been  suggested  that  If  this  bond  be 
paid  to  the  guardian  of  Harry,  Harry's 
proportion  of  the  estate  of  the  testatrix 
will  be  much  larger  than  the  portion  re- 
ceived by  his  brother  and  sister.  This 
would  be  an  important  consideration  if 


It  were  the  duty  of  courts  to  eonstroe 
wills  so  as  to  make  an  equal  disposition 
of  the  estate  disposed  of  thereby  among 
legatees  and  devisees,  irrespective  of  the 
directions  of  the  will.  There  is  nothing 
in  this  will  to  give  any  certain  assurance 
to  the  court  that  the  testatrix  intended 
to  make  an  equal  disposition  of  her  es- 
tate among  her  children.  If  there  beany 
Inequality  In  the  value  of  the  gifts,  the 
testatrix  may  have  had  very  good  reason 
therefor;  but,  whether  she  had  or  not, 
she  had  a  lawful  right  to  make  any  dis- 
tinction she  chose.  This  bond  must  be 
first  paid  out  of  the  personal  estate,  as 
other  debts,  before  the  payment  of  any  of 
the  legacies. 

The  next  questton  presented  tor  consid- 
eration Is  whether  or  not  the  interest  de- 
vised to  Harry  be  lees  than  the  fee-simple 
absolute.  When  the  sentence  making  the 
devise  to  Harry  is  read,  If  there  be  any 
doubt  as  to  the  extent  of  the  Interest.de- 
vised,  such  doubt  will  be  dissipated  upon 
careful  refiectlon.  The  testatrix  first  de- 
clares that  she  gives  him  the  premises  ab- 
solutely, but  afterwards  gives  such  direc- 
tions as  at  flrst'view  would  seem  to  have 
been  Intended  as  a  qualification  to  the  ex- 
tent of  limiting  his  Interest  to  the  rents 
and  profits  until  he  arrives  at  the  age  of 
21  years.  But  when  this  sentence  and  this 
apparent  qualification  are  read  in  connec- 
tion with  the  succeeding  clauses  in  the 
will,  by  which  gifts  are  made  to  Harry,  the 
doubt  is  removed.  She  ordered  the  silver 
to  be  divided  between  her  three  childrrai ; 
but  Harry's  Interest  in  other  personal 
property  and  in  the  bank-stock  and  In 
the  residue  of  the  personal  property  is  to 
be  retained  by  the  executor,  and  the  In- 
terest and  dividends  paid  to  Harry,  until 
he  arrives  at  the  age  of  21  years,  when  be 
Is  entitled  to  the  possession  of  the  prin- 
cipal. From  the  control  given  to  the  ex- 
ecutor over  the  interest  of  Harry  until 
be  arrived  at  the  age  of  21  years  the  testa- 
trix In  all  probability  Intended  to  provide 
against  the  necessity  of  appointing  a 
guardian  for  him.  In  my  Judgment  the 
fee-simple  absolute  vested  In  Harry. 


(4»  N.  J.  B.  6S) 
POLLTTT  T.  KCBB  «<  at. 

{OaurtofChaneerycifNeivJenev.   Oct  98,1891.) 

BiOHTa  or  Widow — Aasiamnirr  or  Dowxs— E4)- 
uiTT— RiOHTS  or  Fbbsonal  RsmuENTATm. 

1.  Until  dower  ia  assigned  the  right  of  a 
widow  in  the  land  of  her  husband  is  a  mure  ohoae 
in  aotion. 

2.  At  law.  If  the  demandant  in  an  aotloa  of 
dower  dies  before  judgment  of  selaia  U  execnted, 
her  right  to  an  estate  in  dower  is  determined;  if 
before  the  damages  are  assessed,  her  right  to 
damages  is  gone. 

8.  A  someiriiat  different  mie  prevails  In 
equity.  There,  It  the  widow  dies  pending  a  bill 
tor  dower,  her  death  does  not  deprive  her  personal 
representative  of  the  arrears  of  dower,  but  he 
may  revive  the  aolt  and  recover  mesne  proilts; 
bau  if  no  salt  be  pending  in  equity  when  the 
widow  dies,  her  right  to  damages  dies  with  her, 
and  in  that  case  ber  personal  repcesentativa  oea 
not  recover  mesne  praflts. 
(ai/Uobus  bvtfM  Court) 

Petition .  of  Emeline  H.  Pollitt  agaiiiBt 
Hugh  Kerr  and  others.    Dismissed. 


Digitized  by 


Google 


N.J.) 


POLLITT  t>.  KERB. 


801 


Joba  F.  Kerr,  tor  petition^. 
Soott,  tor  complainants. 


Fraadg 


Van  Fi.bkt,  V.  C.  This  casn  presents 
but  a  single  disputed  question,  and  that 
is:  Can  the  personal  representative  o[  a 
widow  who  dies  before  dower  is  assigned, 
and  without  having  sued  for  her  dower, 
maintain  a  suit  In  equity  tor  mesne  profits 
from  the  time  the  widow's  right  to  dower 
accrued  up  to  the  time  of  her  death  ?  The 
facts  nut  of  which  this  question  arises  are 
the  following: '  Farmer  Hobson,  In  May, 
1^,  made  a  conveyance  of  land  to  Jo- 
sepbiue  Kerr,  without  his  wife.  His  witu 
reused  to  join  in  the  execution  of  the 
deed.  Simultaneously  with  the  execution 
of  the  deed  Hobeon  executed  a  mortgage,- 
on  other  land,  to  Indemnify  bis  grantee 
against  bis  wife's  right  to  dower  in  the 
land  conveyed  in  case  she.  survived  blm. 
Sbe  did  survive  blm ;  be  died  in  1885,  and 
she  In  1888.  In  1885,  after  her  husband's 
death,  the  widow  made  both  a  written 
and  verbal  demand  of  dower  in  the  land 
conveyed.  The  grantee  paid  no  attention 
to  sucb  demands.  Dower  was  not  as- 
signed to  the  widow,  nor  did  she,  during 
her  life,  bring  an  action  to  recover  it.  The 
land  covered  by  the  mortgage  given  for 
indemnity  has  been  sold  under  a  decree 
made  by  this  court  In  a  suit  for  partition, 
free  from  the  lien  of  the  mortgage.  The 
administrator  of  the  widow  now  asks  by 
petition  that  he  be  paid  such  sum  out  of 
the  proceeds  of  sale  of  the  land  covered  by 
tbe  mortgage  asls  equivalent  to  one-third 
of  tbe  mesne  profits  of  the  land  conveyed 
in  1880,  from  tbe  time  the  widow  demand- 
ed dower  therein  up  to  the  time  of  her 
death.  Where  a  widow  is  deforced  of  her 
dower;  or  cannot  bare  it  without  suit,  the 
mle  regulating  the  damages  which  she 
may  recover  tor  its  detention  prescribed 
by  the  statute  is  this:  If  he  died  seised, 
she  is  entitled  to  damages  from  ,the  time 
of  his  death  ;  but,  if  he  did  not  die  seised, 
then  only  from  the  time  when  sbe  shall 
have  demanded  dower.  The  statute  in 
regulating  the  measure  of  ber  damages 
says  that  sbe  shall  nscover  the  value  of  the 
whole  dower  to  her  belonging  from  tbe 
time  of  her  husband's  death  if  be  shall  die 
seised,  or  from  tbe  time  of  demanding 
dower  if  he  was  seised  but  shall  not  die 
seised,  lievisiou,  p.  321,  §  3.  In  this  case 
the  husband  did  not  die  seised,  so  that,  if 
damages  are  recoverable  at  all,  they  can 
only  be  recovered  from  the  time  when 
dower  was  demanded.  Until  dower  is  as- 
signed, tbe  widow's  right  in  the  land  of 
her  husband  is  a  mere  chose  in  action. 
Sbe  has  no  seisin  In  law,  nor  can  she  exer- 
cise any  act  of  ownership  over  the  land. 
Her  right  cannot  be  levied  upon  and  sold 
tinder  execution,  nor  Is  it  assignable  at 
law.  As  was  said,  In  substance,  by  Chief 
Justice  Bkaslet  In  Wade  v.  Miller.  32  N. 
J.  Law.  296,  306,  all  the  authorities  agree 
that,  until  dower  has  been  assigned,  the 
widow  "  has  nothing  in  the  land  of  which 
an  estate  can  be  predicated,  and  that  her 
right  is  a  mere  chose  in  action."  The 
widow  in  this  case  having  died  before 
dower  was  assigned,  and  without  having 
brought  an  action  to  recover  dower,  it  is 
clear  that  at  law  her  right  to  damages 
v.22A.no.20— 51 


for  its  detention  died  with  her.  All  the 
authorities  agree  that  this  is  so.  In  Parks 
v.  McClellan,  44  N.  J.  Law,  652.  553,  the 
supreme  court,  speaking  by  Mr.  Justice 
Depur,  said :  "  If  sbe  [the  widow]  dies  be- 
fore Judgment  of  seisin  is  executed,  her 
right  to  an  estate  In  dower  is  determined; 
if  before  the  damages  are  assessed,  her 
right  to  damages  is  gone. "  Judge  Story 
says:  "If  the  widow  dies  before  her  dam- 
ages are  assessed,  her  personal  representa- 
tive cannot  claim  any. "  1  Story,  Eq.  Jur. 
§  625.  And  in  Park  on  Dower  it  is  said: 
"  If  the  demandant  die  before  the  damages 
are  ascertained,  the  executor  shall  not 
have  tbem,  for  the  damages  are  no  duty 
till  they  are  ascertained;  and  it  makes  no 
difference  that  the  tenant,  on  bringing  a 
writ  of  error,  had  entered  into  a  recog- 
nizance to  pay  damages  and  costs  if  the 
judgment  were  affirmed."  Park,  Dower, 
309.  The  reason  given  for  tbe  rule  is  that 
damages  can  only  be  given  for  the  detention 
of  the  possession,  and  In  writs  of  right, 
where  the  right  itself  is  disputed,  no  dam- 
ages are  given,  because  no  wrong  is  done 
until  the  right  is  determined.  This  is  tbe 
rule  at  law.  By  force  of  It,  it  Is  clear  that 
tbe  petitioner, if  he  were  in  a  court  of  law, 
would  bewithouta  right, and  consequent- 
ly without  a  remedy.  A  somewhat  more 
liberal  rule  in  favor  of  the  widow  prevails 
in  equity.  The  rale  in  equity  I  understand 
to  be  this:  that  where  a  widow  files  a  bill 
in  chancery  for  dower,  and  dies  pending 
tbe  suit,  her  personal  representative  may 
revive  tbe  suit,  and  recover  mesne  profits. 
This  is  tbe  rule  that  Lord  Alvanlbt  en- 
forced iu  Curtis  V.  Curtis,  2  Brown,Cb.  620. 
In  that  case  a  widow  filed  a  bill  for  dower 
against  her  husband's  brother.  Tbe  de- 
fendant denied  the  fact  of  marriage.  Tbe 
court  thereupon  directed  that  the  bill  be 
retained  until  the  widow  established  her 
right  by  a  judgment  at  law.  She  then 
brought  an  action  at  law,  and  had  a  re- 
covery, and  then  died.  On  a  bill  of  revivor 
and  supplement  Lord  Alvanlev  held  that 
the  widow's  personal  representative  was 
entitled  to  a  decree  for  mesne  profits. 
Park  states  the  rule  In  equity  as  follows: 
"We  have  se^n  that  at  law  the  widow 
loses  her  damages  if  tile  tenant  dies  after 
judgment,  and  before  they  are  assessed, 
and  also  that,  If  she  herself  dies  before  the 
damages  are  ascertained,  her  personal 
representative  cannot  claim  tbem  ;  but  in 
equity  a  different  rule  prevails,  and  the 
court  will  decree  an  account  of  rents  and 
profits  against  the  persons  who  have 
been  in  possession  since  the  death  of  tne 
husband,  provided  that  at  the  time  when 
tbe  bill  is  filed  the  legal  right  to  damagfes 
was  not  gone."  Park,  Dower,  330.  Judge 
Story  states  tbe  rule  In  almost  precisely 
the  same  words.  1  Story,  Eq.  Jur.  §  625. 
The  instances  in  which  the  courts  have 
been  called  upon  to  apply  the  rule  are  but 
few  In  number,  but  in  every  instance 
where  It  was  applicable,  that  has  come  un- 
der my  observation,  the  rule  has  been  en- 
forced. The  facts  in  Steiger's  Adm'r  v. 
Hillen,  5  Gill  &  J.  121,  were  Identical  In  sub- 
stance With  those  found  in  the  case  under 
consideration,  except  that  there  tbe  widow 
and  her  personal  representative  had  both 
been  gdltyof  greatlvches.  Theaction  was 
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by.  the  widow's  administrator  for  mesne 
profits.  The  widow  bad  never  brongbt  a 
salt  fur  dower,  nor  had  her  dower  been  set 
off,  so  that,  when  her  administrator  sued, 
the  legal  right  to  damages  was  gone.  Chan- 
cellor Bland,  who  heard  the  case  in  the 
first  instance,  declared  (page  129)  that  but 
for  the  great  laches  he  should  not  have 
bad  much  hesitation  in  pronouncing  a  de- 
cree in  favor  of  the  complainant;  but  the 
court  of  appeals,  while  agreeing  with  the 
chancellor  that  relief  should  be  denied  on 
the  ground  of  laches,  also  said,  (page  134:) 
"We  are  not  aware  of  any  case  which  has 
gone  further  than  to  entertain  a  bill  for 
rents  and  profits  where  the  widow  dies 
pending  her  bill  tor  dower."  And  in  the 
subsequent  case  of  Kiddall  v.  Trimble,  1 
Md.  Ch.  143, 147,  Chancellor  Johnson  said 
that  it  seemed  to  be  settled  that,  if  the 
widow  die  without  demanding  her  dower, 
her  executor  cannot  recover  rents  and 
profits,  the  cases  only  having  gone  to  the 
extent  of  entertaining  a  bill  for  mesne 
profits  where  the  widow  dies  pending  ber 
bill  for  dower.  And  Chancellor  Wal- 
worth, in  Johnson  v.  Thomas,  2  Paige, 
877,  883,  said  that  the  death  of  the  widow 
pending  a  suit  in  equity  tor  dower  did  not 
deprive  ber  personal  representative  of  the 
arrears  of  dower,  butthat  be  might  revive 
the  suit  for  the  purpose  of  having  the 
right  to  such  arreara  determined  by  the 
decree  of  the  court.  But  in  that  case  the 
chancellor  refused  to  pronounce  a  decree 
nunc  pro  tunc  in  favor  of  the  widow,  and 
dismissed  the  application  of  her  personal 
representative  to  revive  the  suit.  These 
authorities  make  it  plain,  as  I  think,  that 
the  claim  of  the  petitioner  must  be  denied. 
The  legal  right  on  which  his  claim  rests 
ceased  to  exist  when  the  person  wbom  be 
represents  died,  so  that  when  he  became 
ber  representative  therewas  nolegal  right 
flowing  from  her  right  to  dower  which  he 
could  take.    The  petition  will  bedismlssed. 


Statb  ex  rel.  Filer  v.  Pattbrson,  Keeper 

of  State-Prison. 

{Supreme  Court  of  New  Jersey-    Bept ,  1891. ) 

RBiti88iOH  or  SsNTXNca— CoNvionoR  or  Anothbb 

OFrBNSX. 

Act  N.  J.  April  ai,  1876,  entitled  "An  act 
for  the  government  and  regulation  of  the  state- 
prison, "  (Revision,  p.  1119,)  which  provides  that 
lor  the  ^ood  conduct,  eto.,  of  any  convict  in  the 
state-prison  certain  time  shall  be  remitted  to 
him  of  tbe  "term  for  which  be  was  sentenced," 
which,  however,  he  shall  serve  out  upon  a  sub- 
sequent  oonvlouon  and  sentence,  does  not  re- 
qalre  tbe  serving  out  of  time  remitted  to  a  pris- 
oner who  was  convicted  before  the  remission  of 
time  was  made,  but  whose  sentence  was  sub- 
pended  until  the  expiration  of  the  Imprisonment 
on  which  the  remission  was  made. 

Writ  of  habeas  corpva  on  behalf  of 
Charles  F.  Filer  to  John  H.  Patterson, 
principal  keeper  of  the  Now  Jersey  state- 
prison.    Petitioner  discharged. 

Argued  before  Justice  Sodddbb  at  cham- 
bers. 

H.  N.  Barton,  for  petitioner.  Wttllam 
T.  Jobnaon,  opposed. 

ScuDDBB,  J.  The  body  of  Charles  F.  Fil- 
er, in  the  foregoing  writ  of  habeas  "nrpaa 
mentioned,  being  brought  before  me,  at 


the  place  in  said  writ  named,  and  the  re- 
turn thereto,  and  the  copy  of  tbe  two 
commitments  therein  mentioned,  and  the 
counsel  of  the  petitioner,  and  the  attor- 
ney general,  on  the  part  of  tbe  state,  also 
appearing  and  being  beard,  it  is  shown 
and  agreed  that  the  said  Charles  F.  Filer 
is  held  and  detained  in  the  state-prison 
under  section  12  of  the  "Act  for  the  gov- 
ernment and  regulation  of  the  state-pris- 
on," (Revision,  p.  1119,)i  to  serve  out  the 
number  of  days  remitted  to  him  on  what 
is  alleg^ed  to  have  been  a  previous  term, 
within  the  provisions  of  said  statute.  It 
is  hereby  adjudged  and  determined  that, 
tbe  said  term  upon  which  tbe  remission 
of  time  was  made  having. been  between 
the  time  of  tbe  conviction  and  sentence 
upon  which  he  was  last  sentenced  and 
imprisoned,  (the  sentence  having  been  sus- 
pended under  a  former  conviction  until 
after  the  expiration  of  the  term  of  impris- 
onment on  which  tbe  remission  was 
made,)  the  detention  is  not  within  tbe 
statute  which  authorises  such  further  im- 
prisonment where  the  prisoner  is  both 
convicted  and  sentenced  after  the  sentence 
and  conviction  under  which  tbe  remission 
of  time  is  made,  in  which  case  only  is  the 
remission  vacated  and  the  previous  term 
continued.  No  other  cause  for  the  impris- 
onment of  the  said  Charles  F.  Filer  ap- 
pearing, I  do  order  that  he  be  forthwith 
discharged  by  the  said  keeper  of  tbe  state- 
prison  from  imprisonment  and  detention 
for  the  cause  aforesaid. 


(«  N.  J.  EL  1) 

DoRBMUS  y.  Cameron  et  al. 
{Court  ofClumceryofNewJeraeu.   OoL  28, 1891.) 
BquiTT— Flbadings  as  Evidxkoi— Libr  of  Citt 
Taxes — Sals  fob  Kon-Fatmbmt  —  Tax-Dbbd— 
conclusivbnbss. 

1.  In  a  bearing  upon  bill  and  answer,  tbe 
facts  well  pleaded  In  the  answer  will  be  taicen  as 
true,  whether  they  be  responsive  to  the  aver- 
ments of  the  bill  or  not. 

8.  The  charter  of  tbe  city  of  Faterson,  as  re- 
vised lnl!J61,  did  not  expressly  provide  that  taxes 
on  lands  within  the  oity  llmlia  should  be  a  lien 
thereon  paramount  to  other  incumbrances;  yet 
the  provisions  of  that  charter,  that  su<di  lands 
should  be  assessed  for  taxes  to  the  owner  thereof 
at  their  full  value,  that  the  assessment  should  lie 
valid  notwithstanding  any  error  or  omission  la 
naming  the  owner,  and  that  the  mortgagee,  tea- 
ant,  or  any  person  having  a  legal  or  equitable 
interest  in  the  premises  might  redeem  the  same 
when  sold  for  non-payment  of  taxes,  Impliedly 
gave  taxes  such  paramount'  lien. 

8.  In  the  exercise  of  its  sovereign  power  of 
taxation,  the  state  may  displace  ^or  inonm- 
brances,  although  suob  displacement  may  be 
prejudicial  to  individual  right. 

4.  A  sale  of  land  for  non-payment  of  taxes, 
after  tbe  expiration  of  the  lien  -oi  the  taxes  upon 
such  land,  is  ultra  vires  and  void. 

6.  Under  tbe  charter  of  the  city  of  Faterson 
of  1871,  unpaid  taxes  remain  a  lien  upon  lands, 
on  account  of  which  they  are  assess^   for  at 

>  Sections  10  and  11  of  said  act  provide  that  for 
the  good  conduct  of  "any  convict  in  the  state- 
prison,  "  faithful  performance  of  duty,  etc,  cer- 
tain time  shall  be  remitted  to  him  of  the  "term 
for  which  he  was  sentenced, "  eto.  Section  18 
provides  "that  it  any  person  who  has  partaken 
of  the  clemency  of  this  act  shall  be  again  con- 
victed and  sentenced  tothe  state-prison,  he  shall. 
In  addition  to  his  said  sentence,  be  required  to 
serve  out  the  number  of  days  remitted  to  him  or 
her  on  tbe  i^revioos  tenti " 
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least  five  yodn  trom  VtM  time  when  th^  wen 
payable. 

0.  Under  the  sUtute  of  April  3,  1869,  (RctIi- 
i6n,  p.  1045, 1 16,)  in  -an  action  inwhioh  a  tax-title 
is  in  issue,  the  proper  monlolpal  officer's  deed, 
executed  with  due  formalities,  and  purporting, 
generally,  to  be  made  pursoant  to  authority  of 
law,  is  conolusire  eridenoe  of  the  title  it  pur- 
ports to  oonrey,  and,  since  that  statute  has  been 
In  force,  an  answer  setting  up  a  title  under  such 
a  deed  need  not  aver  the  performance  of  acts 
which  are  essential  prerequisites  to  the  lawful 
exercise  of  the  power  of  sale.  It  need  only  show 
that  such  a  deed  has  been  made  and  delivered. 

(SyUdbus  by  the  Coitrt.) 

Bill  for  the  foreclusure  of  a  mortsage  by 
Nicholag  J.  Doremus  against  Alexander 
Cameron  and  otbera. 

Robert  J.  Hopper,  for  complainant. 
Jobo  W.  Otiz/fs,  for  defendants. 

McGiLb,  Ch.  The  object  of  tbe  bill  la 
the  forecluBure  of  a  mortgag:e  upon  land 
in  the  city  of  Pateraon,  made  in  July,lS68, 
by  Alexander  Cameron  to  Henry  W.  Mer- 
rill, and  by  Merrill  Bubsequently,  in  May, 
1879,  assigned  to  the  complainant.  The  bill 
alleges  "  that  on  tbe  twenty-ninth  day  of 
July,  1881,  Alpheus  S.  Allen,  reneiver  ol 
taxes, "  etc.,  "  of  the  city  of  Paterson,  sold 
and  conveyed  all  the  right,  title,  and  in- 
terest of  f  *  *  Alexander  Cameron,  In 
and  to"  the  "mortgaged  premises,  to 
Charles  Inglts  for  tbe  term  of  fifty  years, 
or  some  other  term  of  years,  for  the  taxes 
unpaid  and  in  arrears  assesBed  upon"  the 
"premises  for  the  year  1874."  And,  In  1882. 
Inglis  conveyed  his  right  and  interest  in 
the  mortgaged  premises  to  the  answering 
defendants,  Samuel  G.  McKiernan  and 
James  Bergen,  and  that  the  complainant 
did  not  have  notice  of  the  sale  for  taxes. 
By  their  answers  the  defendants  McKier- 
nan and  Bergen  aver  that  it  istruethatthe 
receiver  of  taxes  by  his  deed  dated  on  tbe 
29tb  of  April,  1S81,  conveyed  tbe  mortgaged 
premises  to  Inglis  for  tbe  term  ol  50  years 
from  the  9th  day  of  April,  1878,  and  that 
afterwards,  on  April  29, 1882,  Inglis  con- 
veyed bis  right,  title,  and  Intereut  In  the 
property  to  them ;  and,  further,  that  the 
property  was  duly  assessed  for  the  taxes 
of  the  year  1874;  that  tbe  taxes  assessed 
against  It  remained  unpaid  and  unsatis- 
fied until  they  were  duly  reported  by  the 
receiver  of  taxes  to  tbe  board  of  aldermen 
of  Paterson  as  delinquent  and  unpaid; 
that  thereupon  the  board  of  aldermen, 
within  the  time  prescribed  by  the  charter 
of  Paterson,  issued  an  order,  duly  execut- 
ed, to  the  said  receiver  to  sell  real  estate 
for  the  satisfaction  of  the  delinquent  taxes 
for  the  year  1874;  and  that  in  pursuance  ot 
the  directions  of  that  order  the  receiver, 
after  giving  sucb  notice  of  tbe  sale  as 
the  law  prescribed,  did,  on  tbe  9tb  of 
April,  1878,  sell  the  mortgaged  premises 
to  the  mayor  and  aldermen  of  the  city 
ot  Paterson  for  tbe  term  o(  60  years, 
no  person  having  bid  therefor  at  said 
sale,  and  thereupon  did  issue  a  certifi- 
cate of  such  sale  to  tbe  mayor  and  al- 
dermen of  the  city  of  Paterson  as  tbe 
law  prescribed;  also  that  afterwards,  on 
tbe  29th  ol  April,  1881,  the  mayor  and  al- 
dermen of  tbe  city  ol  Paterson  duly  as- 


signed tbe  certificate  of  sale  to  Charles 
Jnglls,  he  having  paid  tbe  taxes.  Interest, 
and  costs,  and  that  Inglis  then  made  and 
filed  an  aflJdavlt  that  the  owner  or  own- 
ers of  the  land  did  not  reside  within  tbe 
city  ot  Paterson;  that  their  post-office  ad- 
dress could  not,  upon  due  inquiry,  be  found 
or  ascertained,  and  that  there  was  no  oc- 
cupant ot  tbe  land ;  #nd  thereupon  tbe  re- 
ceiver ot  taxes  made  a  deed  to  him,  as  has 
already  been  stated.  In  a  bearing  upon  bill 
and  answer,  the  tacts  well  pleaded  In  the  an- 
swer will  betaken  as  true,  whether  they  be 
responsive  to  the  averments  of  the  bill  or 
not.  Considering  all  parts  ot  tbe  answer 
before  me,  It  must  unquestionably  be  held 
to  deny  the  averment  of  the  bill  that 
merely  tbe  "right,  title,  and  Interest  ot 
Alexander  Cameron"  in  the  mortgaged 
premises  were  sold.  It  distinctly  a  vers  that 
tbe  premises  were  sold.  I(  tbe  complain- 
ant bad  intended  to  insist  upon  tbe  tact 
that  tbe  sale  and  receiver's  deed  were  la 
express  terms,  only,  ot  theinterest  of  Cam- 
eron,— In  other  words,  that  they  were  of 
tbe  premises  subject  to  the  mortgage,— be 
should  have  filed  a  replication  and  taken 
proofs.  As  the  case  is  presented,  I  must 
assume  that  all  rights  in  tbe  premises 
which  tbe  receiver  could  sell  and  convey 
were  intended  to  be  sold,  and  that  the 
deed  of  the  receiver  of  taxes  purports  to 
convey  all  that  such  officer  could  convey. 
This  reference  to  the  form  in  which  the 
case  Is  presented  is  Induced  by  tbe  evi- 
dent misapprehension  oftbecomplainant's 
counsel  as  to  tbe  ettect  which  is  to  be  given 
to  the  allegations  ot  tbe  bill  in  this  bear* 
tug. 

Tbe  complainant's  main  reliance  is  up- 
on tbe  following  insistments:  ii?rst,  that 
tbe  taxes  assessed  in  1874  were  not  a  lien 
upon  the  premises  paramount  to  blsmort- 
gage ;  second,  that  it  they  were  a  para-  , 
mount  lien,  sucb  lien  continued  tor  two 
years  only,  and  expired  before  tbe  proceed- 
ings for  sale,  and  sale  itself,  were  had,  and 
that,  therefore,  no  title  to  the  premises 
passed  in  virtue  of  tbe  receiver's  sale. 

Under  tbe  first  of  these  insistments,  it 
was  argued  (a)  that  when  the  complain- 
ant's mortgage  was  made,  in  1868,  taxes 
were  not,  by  law,  made  a  '.'eu  upon  lands 
In  Paterson  paramount  to  other  incum- 
brances thereon;  and  (b)  that  a  subse- 
quent law,  making  taxes  a  Ilea  superior  to 
a  mortgage  tbat  then  existed,  would  be 
unconstitutional,  in  tbat  it  would  impair 
tbe  obligation  ot  a  contract  theretofore 
made.  Tbe  city  ot  Paterson  was  incor- 
porated in  1851,  (P.  L.  p.  444.)  In  1861  (P. 
L,.  p.  320)  Its  charter  was  revised.  In  that 
revision  it  was  provided  that  assessments 
for  taxessbould  beand  remain  a  Hen  upon 
the  lauds  assessed  for  five  years ;  that  the 
land  should  be  sold  tor  non-payment  of 
tbe  tax;  that  "the  owner,  mortgagee,  oc- 
cupant, or  any  person  having  a  legal  or 
equitable  intei-est"  in  tbe  lands,  might, 
within  one  year,  redeem  the  lands;  and 
that  thereupon  "the  said  owner,  mort- 
gagee, or  occupant  might  re-enter  and  re- 
possess the  lands  as  if  the  sale  bad  not 
been  made."  Tbe  law  stood  In  this  wa; 
when  tbe  complainant's  mortgage  was 
made.    In  1809  (P.  L>.  708)  tbe  charter  was 
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again  revleed,  retaining  the  provieions  of 
the  act  of  1861.  above  referred  to.  In  1871 
(P.  L.  808)  It  was  further  revised,  when  It 
was  enacted  that  Bssesamenta  for  taxea 
should  be  and  remain  a  lien  upon  all  prop- 
erty on  account  of  which  the  assessnient 
should  be  made,  with  Interest,  costs,  and 
penalties  "from  the  time  when  the  taxes 
were  payable. "  There  was  no  sppclflca- 
tlon  of  a  length  of  time  for  which  the  lien 
should  continue.  This  revision  also  provid- 
ed for  a  salefor  the  non-payment  of  taxes, 
forthe  issuance  of  a  certificate  of  sale,  and 
that  at  any  time  within  12  months  after 
the  Issue  of  such  certificate  "the  owner, 
mortgagee,  tenant,  or  any  person  having 
a  legal  or  equitable  interest  In  the  prop- 
erty sold,  might  redeem  It  from  the  sale." 
This  revision  was  in  full  force  when  the 
property  in  question  was  assessed  for  the 
taxes  of  1874.  It  is  perceived  that  each  of 
the  statutes  referred  to  provided  that  the 
asessment  for  taxes  should  be  a  lien,  and 
that  a  mortgagee  of  the  property,  after 
it  should  be  sold  for  non-payment  of  such 
assessment,  might  redeem  within  a  speci- 
fied time.  In  City  of  Paterson  v.  O'Neill, 
82  N.  J.  Eq.  386,  the  question  whetlier  the 
assessment  for  taxes,  under  the  revised 
charter  of  1871,  for  Paterson,  was  made  a 
lien  paramount  to  an  existing  mortgage 
upon  the  property  assessed,  was  deter- 
mined by  the  decision  of  the  court  of  er- 
rors and  appeals  that,  although  such  par- 
amount lien  was  not  expressly  declared.  It 
was  given  by  implication  from  the  pro- 
visions that  the  estate  of  the  mortgagee 
should  be  exempted  from  assessment; 
that  the  assessment,  to  the  full  value  of 
the  property,  should  be  made  against  the 
owner;  that  it  should  be  valid  notwith- 
standing any  error  or  omission  in  naming 
tbeo'nner;  and  that  the  mortgagee,  ten- 
ant, or  any  person  having  a  legal  or  equl- 
tablelnterestln  thepremises,  mightredeem 
the  same  when  sold.  The  greatest  im- 
portance was  attached  to  the  last  of  these 
provisions.  As  to  it.  Judge  Dodd,  who 
wrote  the  opinion  of  the  court,  said :  "I 
cannot  doubt  that  the  intention  is  evinced 
to  make  the  lien  of  the  taxparamonnt  to 
that  ot  the  mortgage.  Uuless  this  be 
so,  no  good  or  satisfactory  reason  Is  per- 
ceived why  this  provision  on  behalf  ot  the 
mortgagee  was  enacted.  If  his  estate 
were  intended  to  be  left  unaffected  by  and 
paramount  to  the  tax,  why  should  be 
need  to  redeem  ?  Why  redeem  or  buy  back 
what  had  not  been  sold  away?"  The 
charter  ot  1861,  which  was  in  force,  as  has 
been  said,  when  the  mortgage  here  in 
question  was  made,  provided  that  all 
property  should  be  assessed  at  its  full 
value  against  the  owner  thereof;  that  It 
Bhoud  be  valid  notwithstanding  any  er- 
ror or  omission  in  naming  the  owner;  and 
that  the  owner,  mortgagee,  occupant,  or 
any  person  having  a  legal  or  equitable  in. 
terest  in  the  premises,  might  redeem  the 
same  when  sold.  It  is  noted  that  it  con- 
tained all  the  factors  that  influenced  the 
decision  of  the  court  of  errors  and  appeals 
in  its  construction  of  the  charter  of  1871, 
save  that  in  the  last-mentioned  charter 
mortgages  were  exempted  from  taxation. 
I  fail  to  perceive  that  that  provision,  al- 
though it  was  stated  In  the  opinion  ot 


'Judge  DoDD,had  potent  significance  iotlie 
decision.  It  Is  Impossible  to  escape  the 
conviction  that  the  legislative  intention 
to  make  the  taxes  paramount  to  the  lien 
ot  a  mortgage  is  as  plainly  apparent  in 
the  charter  of  1861  as  it  was  in  the  charter 
construed  by  the  court  ot  errors  and  ap- 
peals. Indeed,  if  anything,  it  is  more 
plainly  evinced,  for  in  the  charter  of  1861 
there  is  no  provision  that  the  purchaser 
shall  give  notice  before  he  shall  receive  a 
deed.  Such  a  provision  in  the  charter  ot 
1871,  which  requires  a  notice  to  the  owner 
alone,  and  not  to  the  mortgagee,  indicated 
to  the  mind  of  the  chancellor,  in  bis  decis- 
ion of  City  of  Paterson  v.  O'Neill,  that  the 
legislative  intent  was  that  the  tax  was  not 
to  be  paramount  to  a  mortgage.  Constru- 
ing the  charter  ot  1861  as  indicated,  it  is 
perceived  that  there  has  been  no  change 
in  the  legal  relation  of  the  tax  and  mort- 
gage liens  since  the  complainant's  mort- 
gage was  made,  and  consequently  the 
question  does  not  arise  as  to  whether, 
after  a  mortgage  has  been  made,  a  tax 
can,  by  law,  be  given  precedence  In  lien 
upon  the  mortgaged  land,  and  thus,  to  its 
extent,  supersede  and  impair  the  obliga- 
tion of  themortgage!  But, had  such  ques- 
tion arisen,  it  must  have  been  determined 
against  the  complainant;  for  it  is  well 
settled  that,  in  the  exercise  of  its  sover- 
eign power  of  taxation,  the  state  may  dis- 
place prior  incumbrances,  although  the 
displacement  may  be  prejudicial  to  indi- 
vidual right.  Hopper  v.  Malleson,  16  N. 
J.  Eq.  886;  Campbell  v.  Howland,  20  N. 
J.  Eq.  186;  Morrow  v.  Dows,  28  N.  J.  Eq. 
459;  Trustees  T.  Trenton,  30  N.  J.  Eq.  679; 
Howell  V.  Road  Board,  32  N.  J.  Eq.  672; 
Lydecker  v.  Land  Co.,  33  N.  J.  Eq.  415; 
Hand  v.  Startup,  38  N.  J.  Eq.  115.  Tne 
only  Inquiry  would  have  been  whether 
the  legislative  intent  was  clearly  manifest- 
ed, and,  as  has  been  seen,  that  Inquiry  has 
been  authoritatively  answered  by  the 
court  of  errors  and  appeals  in  City  ot  Pat- 
erson V.  O'Neill. 

This  brings  me  to  the  consideration  of 
the  second  Insistment  of  the  complainant, 
that  the  Hen  for  the  taxes  of  1874  had  ex- 
pired before  the  sale  was  had  on  the  9th 
ot  April,  1878.  If  the  complainant  be  cor- 
rect in  this  contention,  the  sale  was  altra 
vires  and  void.  Johnson  v.  Van  Horn, 
45  N.  J.  Law,  186;  Field  v.  West  Orange, 
37  N.  J.  Eq..434,  39  N.  J.  Eq.  60;  Klrkpat- 
rlck  V.  New  Brunswick,  40  N.  J.  Eq.  56. 
By  the  sixtieth  section  of  the  charter  of 
1861,  assessments  for  taxes  thereafter  to 
be  made  on  account  of  any  lands  were 
made  a  Hen  upon  such  lands  for  five  years 
from  the  time  when  the  taxes  were  pay- 
able. The  eiglfty-flfth  section  ot  the  re- 
vision of  the  charter  In  1869  contained  the 
same  provision,  and  that  revision  reserved 
from  repeal  any  right  or  part  ot  act  there- 
tofore enacted.  "The  charter  ot  1871  omit- 
ted the  provision  that  the  lien  should  con- 
tinue tor  five  years,  but  instead  thereof 
provided  that  the  taxes  should  be  and  re- 
main alien  indefinitely  from  the  time  when 
they  were  payable.  By  the  175tli  section 
of  this  act  of  1871,  after  the  express  repeal 
of  several  statutes  and  general  repeal  of 
inconsistent  legislation,  it  is  provided,  as 
in  the  act  ot  1869,  that  nothing  in  its  re- 
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peaUng  claasee  shonld  destroy,  Impair,  or 
take  away  any  right  or  remedy  acquired 
or  given  by  any  act  or  part  ot  act  tliere- 
by  repealed  except  wtiere  in  the  act  it  was 
espresBly  so  provided.  Tbas  the  law 
stood  at  the  time  of  the  sale  ot  the  land 
here  Involved.  Now,  ashasbeen  seen,  pre- 
vious to  theactot  1871,  the  right  of  the 
city  of  Paterson  to  tax-liens  for  five  years 
■was  secnred  by  law.  There  was  no  ex- 
press repeal  of  the  provisions  ot  law 
which  invested  it  with  that  right.  The 
law  of  1871  gave  a  tax-lien  for  an  indefi- 
nite time.  The  failure  to  limit  the  lien  in 
the  act  ot  1871  was  not  impliedly  a  repeal 
ot  the  right  to  a  lien  for  five  years,  and 
therefore  it  matters  not  in  this  case  wheth- 
er a  limitation  is  to  be  placed  upon  the 
Hen  given  by  the  act  of  1871 ;  for,  if  there 
be  a  limitation,  it  Is  not  to  takeaway 
the  existing  right  to  the  lien  forflve years, 
which  was  assured  by  previous  legisla- 
tion, and,  construing  it  in  a  manner  con- 
sistent with  the  preservation  of  that 
right,  it  could  not  take  effect  within  five 
years.  When  the  sale  was  had  in  1878, 
the  five-years  lien  had  not  expired. 

It  was  also  urged  for  the  complainant 
that  the  fifty -second  section  of  the  charter 
of  1871  requires  that  the  goods  and  chat- 
tels of  a  delinquent  tax-payer  shall  be  ex- 
hausted by  distress  and  sale  before  bis 
land  shall  be  resorted  to,  and  that,  as  such 
exhaustion  is  not  averred  In  the  answer, 
a  title  in  the  defendants  paramount  to 
the  mortgage  does  not  appear.  It  is 
shown  that  that  section  provides  that,  on 
and  after  the  15th  of  January  in  each 
year,  (changed  by  subsequent  legislation 
to  the  third  Monday  in  October,)  it  shall 
be  the  duty  of  the  receiver  ot  taxes  to 
levy  and  make  any  unpaid  tax  assessed 
on  real  or  personal  property,  by  distress 
and  sale  ol  the  goods  and  chattels  of  de- 
linquent tax-payers,  the  proceeds  ot  the 
sale  to  be  applied,  first,  to  the  satisfac- 
tion of  the  tax  on  the  personal  estate,  and 
next  to  the  satisfaction  ot  the  tax  upon 
the  real  estate;  and  that  the  next  succeed- 
ing section  provides  that  un  or  before  the 
third  Monday  In  May  ot  each  year  the 
receiver  shall  present  to  tha  board  of  al- 
dermen a  full  return  and  statement  of  the 
taxes  remaining  unpaid,  "In  whole  or  In 
part,  "on  the  first  of  that  month,  and  that 
the  board  of  aldermen  shall  thereupon 
order  the  sale  of  real  estate;  and  it  is  urged 
that  it  was  obviously  the  intention  of  the 
law-makers  that  personalty  should  be  ex- 
hausted in  the  satisfaction  of  taxes  before 
the  realty  should  be  resorted  to  for  that 
purpose,  and  that  this  intention  Is  so 
strongly'  indicated,  not  only  by  the  pre- 
scribed order  ot  procedure,  but  also  by 
the  language  ot  the  fifty-third  section, 
which  contemplates  the  satisfaction  of 
taxes  already  partially  satisfied,  that  the 
legislative  purposeis  hardly  open  to  doubt. 
That  this  Is  the  law's  proper  construction 
was  not  controverted  at  the  argument. 
The  discussion  there  was  whether  it  was 
necessary  for  the  defendants  to  affirmative- 
ly aver  a  compliance  with  all  the  statuto- 
ry requirements  to  a  perfect  tax-sale,  in- 
clading  an  averment,  where  it  did  not  ap- 
pear whether  or  not  there  were  goods  or 
chattels,  either  that  such  personalty  did 


not  exist,  ortbat,  existing,  It  had  be«n  ex- 
hausted. 

It  is  a  familiar  principle  that  the  power 
to  sell  for  the  non-payment  of  a  tax  must 
be  strictly  pursued,  or  the  sale  will  be 
void ;  and  a  party  claiming  title  under  a 
corporation  tax-sale  m  ust,  n  nless  the  rule  Is 
varied  by  legislative  enactment,  sho  w  that 
every  prerequisite  to  the  exercise  of  the 
powerhasbeencompHed  with.  No  intend- 
ment will  be  made  Infavorolthelegalltyot 
such  proceedings.  2  Dill.  .Man.  Corp.  §  820; 
Hopper  v.Malleson,  16  N..T.  Eq  382;  State 
V.  Jersey  City,  36  N.  J.  Law,  188, 192;  State 
V.Newark, Id. 288;  Woodbridge  v.  Allen, 43 
N.J.Law,262;  Jones  v.LandisTp.,BON. J. 
Law,  374,  379,  13  Atl.  Rep.  251.  Under  the 
rule  thus  stated,  In  the  absence  of  statu- 
tory regulation,  there  can  be  no  doubt 
that  failure  of  the  defendants  to  aver  in 
their  answer  the  performance  ot  every 
essential  prerequisite  would  be  fatal  to 
them  upon  this  hearing  on  bill  and  an- 
swer. But  we  have  a  statute,  the  act  ot 
April  2,  1869,  (Revision,  p.  1045,  §  15.) 
which,  according  to  the  established  con- 
struction, not  only  makes  the  recitals  in 
deeds  by  municipal  officers,  acting  under 
authority  ot  law,  evidence,  but  also 
makes  those  deeds  themselves  conclusive 
as  to  the  transmission  of  title  until  the 
proceedings  upon  wblch  they  are  founded 
shall  have  been  directly  attacked  and  set 
aside.-  In  Woodbridge  v.  Allen,  43  N.  J. 
Law,  262,  Mr.  Justice  Bepce,  in  writing 
the  opinion  of  the  court  of  errors  and  ap- 
peals, after  stating  that  recitals  in  sach 
deeds  are  made  evidence,  and  that  that 
which  is  not  recited  must  be  proved  «7/on</e 
where  occasion  may  require,  proceeds  to 
state  that  the  statute  enacts  that  proceed- 
ings upon  which  deeds  cf  municipal  offi- 
cers, declarations  ot  sale  and  conveyances, 
are  founded,  shall  not  be  subject  to  be 
questioned  collaterally,  but  may,  at  any 
time,  bo  reviewed  by  certiorari  or  other 
proper  proceeding  in  the  supreme  or  cir- 
cuit courts,  and  then  adds:  "But  in  an 
action  of  ejectment,  or  any  other  action 
in  which  the  title  is  in  issue,  the  proceed- 
ings on  which  the  deed,  declaration  of 
sale,  or  conveyance  is  founded  are  not 
subject  to  be  questioned,  and  the  deed, 
declaration  of  sale,  or  conveyance  Is  made 
evidence  ot  the  title.  lithe  deed,  declara- 
tion ot  sale,  or  conveyance  is  proper  in 
form,  and  purports  to  have  been  made 
pursuant  to  a  public  or  municipal  au- 
thority competent  to  order  or  make  a 
sale  of  lands  for  that  purpose  generally, 
and  the  deed,  declaration  of  sale,  or  con- 
veyance has  been  executed  with  proper 
formalities.  It  is  conclusive  evidence.  In 
such  an  action,  of  the  title  it  purports  to 
convey."  Numerous  decisions  of  the  su- 
preme court  exhibit  the  settled  adoption 
of  this  construction  of  the  statute  referred 
to.  In  this  case  the  title  of  the  defend- 
ants McKieman  and  Bergen  is  in  issue. 
The  bill  alleges  that  the  proper  municipal 
officer,  vested  by  law  with  authority, 
sold  and  conveyed  tor  unpaid  tuxes,  and 
the  answer,  yet  more  specifically,  avers 
the  delivery  ot  the  deed  and  this  general 
legal  authority  or  the  officer.  The  aver- 
ments of  the  pleadings,  in  failing  to  men- 
tion, assume,  the  propriety  of  the  form 
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and  execution  of  the  deed.  Here,  then, 
nnder  this  statute,  is  an  obstacle  which 
forbids  the  inquiry  into  the  rcRularlty  of 
the  proceedings  upon  which  the  deed  Is 
based.  The  deed  itself  is  conclusive  as  to 
their  regularity  until  a  direct  attack  shall 
have  been  successfully  mnde  upon  them. 
What  more,  then,  do  the  defendants  need 
to  establish  their  case  than  the  mere  pro- 
duction of  such  a  deed?  That  production 
would  be  enough  in  ejectment,  and  it  is 
enough  here.  It  establishes  every  pre- 
requisite to  the  validity  of  the  proceed- 
ings by  which  it  was  produced,  and  there 
can  be  no  necessity  for  the  answer  to  set 
out  the  proceedings  that  were  had. 

The  last  point  to  be  considered  is  the  in- 
islstment  that  the  complainant  did  not, 
as  mortgagee,  have  notice  of  the  tax-sale 
BO  that  he  might  redeem  before  the  deliv- 
ery of  the  deed.  This  point  was  urged,  in 
consequence  of  the  suggestion  thrown  out 
by  Judge  Dodd  in  City  of  Paterson  v. 
O'Neill,  that  such  notice  might  be  necessa 
ry.  The  Judge,  in  speaking  of  the  right 
of  the  mortgagee  to  notice,  said:  "The 
absence  uf  an  express  provision  for  notice 
does  not  conclusively  manifest  an  intent 
that  no  notice  shall  be  giveu.  Whether, 
under  tlie  charter  now  In  question,  notice 
to  the  mortgagee  by  the  holder  of  the 
tax-title  would  be  necessary,  in  order  to 
cut  off  the  mortgagee  from  the  right  to 
redeem,  is  a  question  not  raised  iq  this 
case,  and  no  opinion  respecting  it  is  now 
meant  to  be  intimated."  It  is  perceived 
that  the  notice  here  contended  for  is  a 
parcel  of  the  proceedings  behind  the  tax- 
deed.  Because  of  the  force  which  the 
statute  gives  to  the  deed,  it  would  be  use- 
less for  me  to  consider  it.  Before  bringing 
this  suit,  the  complainant  should  have 
directly  attacked  the  proceedings,  sale, 
fitc.,  which  resulted  In  the  tax-deed.  As 
the  case  stands,  the  decree  must  bo  that 
the  mortgaged  premises  be  sold,  subject 
to  the  estate  for  years  of  McKlernan  and 
Bergen  therein,  to  satisfy  the  complain- 
ant's mortgage,  and  that  Cameron's  equi- 
ty of  redemption  in  the  remainder  bo  fore- 
closed. The  answering  defendants  will  be 
allowed  costs. 


(146  Pa.  St.  200) 

COMMONWEALTB  V.  NEW  TORK,  L.  E.  &  W. 

R.  Co. 

{Supreme  Court  ofPennsylvamSa.  Oct.  26, 1891. ) 

Taxation  or  Raii-koads — Bzemptions — Q-kosb 
BxcBiPTa— Tkaokaok. 
Tolls  received  by  one  railroad  compauy 
from  another  for  the  Joint  use  of  the  track  of  the 
former,  computed  not  upon  the  amount  of  the 
gross  receipts,  but  at  a  certain  specified  sum  per 
ton  or  pur  passenger,  are  not  within  Act  Pa. 
June  1,  1889,  which  provides  that  a  railroad  com- 
pany owning,  operating,  or  leasing  any  railroad 
shall  pay  a  tax  upon  the  gross  receipts  "reoeived 
from  passengers,  and  freight. " 

Appeal  from  court  of  common  pleas, 
Dauphin  county ;  John  B.  McPhehson, 
Judge. 

Appeal  of  the  defendant,  the  New  York, 
Lake  Erie  &  Western  Railroad  Company, 
from  an  account  settled  by  the  auditor  gen- 
eral and  the  state  treasurer  for  tax  on 
fross  receipts,  per  act  of  June  1,  1889. 
udgment   was  rendered  for  the  defend- 


ant.   The  commonwealth    appeals.    Af- 
firmed. 

W.  n.  Bensel,  Atty.  Gen.,  and  Jas.  A. 
Strannhan,  Deputy  Atty.  Gen.,tortheCom- 
monwealtb.   M.  E.  Oluiftted,  for  appellee. 

Clare,  J.  The  only  question  in  this 
case  is  whether  or  not  the  trackage  re- 
ceived by  the  New  York,  Lake  Erie  & 
Western  Railroad  Company  from  the  Del- 
aware &  Hudson  Canal  Company  ior  the 
use  of  the  Jefferson  branch,  under  their 
agreement  of  7th  April,  1885,  and  from  the 
Buffalo,  Rochester  &  Pittsburgh  Railroad 
Company  for  the  use  of  the  Buffalo,  Brad- 
ford &  Pittsburgh  road,  under  their  agree- 
ment of  20th  October,  1S82,  can  be  said  to 
be  " received  from  passengers  and  freight 
traflBc,"  within  the  meaning  of  the  twen- 
ty-third section  of  the  act  of  J  une  1, 1889, 
(P.  L.  431.)  The  constitutional  questions 
Involved  were  very  recently  settled  in  a 
case  arising  under  the  act  of  June  7. 1879, 
(P.  L.  112.)  Com.  V.  Railroad  Co..  (Pa. 
Sup.)  22  Atl.  Rep.  212.  The  common- 
wealth's counsel  contend  that  gross  re- 
ceipts "from  passengers  and  freight  traf- 
fic" is  comprehensive  enough  to  include 
what  under  previous  legislation  was 
taxed  as  tolls  and  under  that  designation. 
The  opinion  of  the  court  below  contains  a 
concise,  but  correct,  history  of  the  legis- 
lation on  this  subject.  By  the  first  sec- 
tion of  the  act  of  25th  August,  1864,  (P.  L. 
988.)  a  tonnage  tax  was  imposed  upon  all 
companies,  "  upon  whose  works  freight 
may  be  transported,  whether  by  such 
company  or  by  Individuals,  and  whether 
such  company  shall  receive  compensation 
for  transportation,  for  transportation 
and  toll,  or  shall  receive  tolls  only ; "  and 
corporations  whose  lines  were  used  by 
others  for  transportation  of  freight,  and 
whose  only  earnings  arise  from  tolls 
charged  for  such  use,  were  authorized  to 
add  the  tax  thereby  imposed  to  the  toll, 
and  collect  the  same  therewith.  In  1866, 
by  section  2  of  the  act  of  February 
23d,  (P.  L.  82,)  the  tax  upon  gross  re- 
ceipts was  first  laid,  and  this  was  upon 
all  receipts.  In  1868,  by  section  7  of  the 
act  of  May  1st,  (P.  L.  108,)  the  tonnage  tax 
was  continued,  the  Identical  language 
above  quoted  from  the  act  of  1864  being  re- 
peated; and  by  section  8  the  tax  on  gross 
receipts  was  also  reimposed.  Both  these 
taxes  were  repealed  by  section  11  of  the 
act  of  1874,  (P.  L.  68;)  but  it  waa  now  re- 
stricted to  receipts  "for  tolls  and  trans- 
portation, telegraph  business,  or  express 
business;"  and  in  this  form  also  it  was 
laid  by  section  7  of  the  act  of  June  7, 1879, 
(P.  L.  112.)  But,  by  the  twenty-third  sec- 
tion of  the  act  of  1889,  the  tax  is  upon  the 
gross  receipts  "  received  from  passengers 
and  freight  traffic  transported  wholly 
within  this  state, "  etc.  It  is  certainly  a 
matter  of  some  significance,  if  it  was  in- 
tended to  tax  all  sums  received  as  toils  or 
rents,  that  these  or  other  apt  words  were 
not  employed  to  express  that  intention. 
It  will  be  observed  that  in  the  case  of  rail- 
roads, etc.,  which  are  operated  under  a 
lease  for  a  proportion  of  the  gross  re- 
ceipts, the  tax  is  imposed,  not  only  upon 
the  company  leasing  to,  but  upon  tlie  com- 
pany leasing  from,  another.    The  tax  ia 
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Imposed  upon  every  railroad  company, 
etc.,  owning,  operating,  or  leasing  to  or 
from  another.  Both  the  lessors  and  the 
lessees.  In  such  cases,  are  liable  to  this 
tax.  The  tax  is  upon  the  gross  receipts 
received  from  passengers  and  freight  traf- 
fic, transportation,  etc., — that  Is  to  say, 
transportation  upon  the  railroad  in  ques- 
tion under  the  lease;  the  lessor  and  the 
lessee  being  liable  upon  the  amount  of  the 
gross  receipts  received  by  each,  respective- 
ly, according  to  the  contract  of  lease. 
Provision  is  therefore  made  in  the  last 
clause  of  the  section  that  the  taxes  shall 
be  apportioned  In  accordance  with  the 
terms  of  the  agreement  or  lease,  and  that 
the  commonwealth  shall  first  look  to  the 
company  operating  the  road,  and,  upon 
payment  of  the  tax  by  that  company, 
the  company  Iroro  which  the  said  works 
are  leased  shall  not  be  held  liable,  under 
this  section,  for  any  of  the  tax  upon  the 
portion  of  said  receipts  received  by  it  as 
rental  for  the  use  of  said  works.  But  it 
will  be  seen,  upon  ti  reference  ti>  the  agree- 
ment mentioned  in  the  case  at  bar,  that 
the  tolls  or  trackage  are  paid,  not  by  any 
proportion  of  the  gross  receipts,  but,  ex- 
cept as  to  the  local  passengers  on  the  Jef- 
ferson branch,  by  a  specified  sum  per  ton 
or  per  passenger,  in  either  case  not  less 
than  a  sura  specified,  or  in  a  gross  sum 
named.  The  lessees,  with  the  exception 
stated,  are  entitled  to  the  entire  gross 
receipts.  The  lessors  receive  nothing  but 
the  trackage,  which  is  computed,  not  from 
the  amount  of  the  gross  receipts,  but  at 
a  certain  rate  per  ton  or  per  passenger. 
The  trackage,  therefore,  is  not  a  rent,  for 
the  lessors  are  themselves  in  poBseB8ir)n 
of  the  road.  It  is  a  toll  paid  for  passage 
or  for  the  privilege  of  using  the  way,  not 
lor  carriage  or  transportation.  Boyle  v. 
Ballroad  Co.,  54  Pa.  St.  314.  For  the  rea^ 
sons  so  well  stated  In  the  opinion  of  the 
court  below,  we  are  of  opinion  that  these 
tolls  are  not  embraced  in  the  gross  re- 
ceipts taxable  under  the  provisions  of  the 
act  of  1889.    The  judgment  is  afllrmed. 


a45  Pa.  St.  200) 

COMMONWBAUTB  V.    TlOOA  R.  CO.       SAUB  V.    Nbw 

YoBK,  p.  &  O.  R.  Co.    Bamb  V.  Nbw  York,  Ij. 
E.  &  TV.  CoAi,  &  Railhoad  Co. 

{Suipreme  Cowit  ofPenmmlvania.  Oct  86, 1891. ) 

Appeal  from  court  of  common  pleas,  Danphin 
oonnty;  John  B.  McPeerson,  Judge. 

W.  U.  Hensel,  Atty.  Oen.,  and  Jaa.  A.  Strana- 
TUin,  Deputy  Atty.  Gten.,  for  the  Commonwealth. 
3f.  il.  Olmsted,  for  appellee. 

Pbb  Cubiau.  Affirmed  for  reasons  given  in 
Com.  V.  Railroad  Co.,  (Pa.  Bup.) Sa  Atl.  Rep.  806. 


(146  Pa.  St  157) 

Commonwealth  ex  rel.  Kirkfatricr,  At- 
torney General,  v.  Croushore. 

(Sutrreme  Court  of  PennsyVvcmia.  Oct.  6, 1891.) 
IlWTJNCTIOS— Abatbment  OP  Ndibastok. 
Defendant,  after  having  maintained  for  18 
years  a  bridge  over  a  public  highway,  13  feet 
above  the  ground,  connecting  his  building  with 
railroad  tracks,  was  indicted  for  maintaining  a 
nuisance,  and  was  tried  and  acquitted.  Bul»e- 
quentlv  a  bill  was  brought  by  the  state  to  abate 
the  nuisance.  Held,  that  a  order  denying  an 
Injunction  should  not  be  Cfsturbed. 


Appeal  from  conrt  of  common  pleas, 
Dauphin  county. 

Bill  in  equity  by  the  commonwealth  to 
restrain  George  W.  Croushore  from  main- 
taining a  nuisance  In  obstructing  a  high- 
way. Plaintiff  appeals  from  an  order 
denying  the  Injunction.     Affirmed. 

The  alleged  nnisance  consisted  of  a 
bridge  over  a  public  road  in  Hempfleld 
township,  Westmoreland  county,  which 
bridge  extends  from  defendant's  tannery 
to  the  tracks  of  the  Pennsylvania  Rail- 
road, a  distance  of  .SO  feet  in  length,  and 
from  12  to  15  feet  above  the  highway, 
and  is  used  for  unloading  bark  from  cars 
into  the  tannery  building.  Defendant 
claimed  that  the  bridge  did  not  In  any 
form  obstruct  or  impede  or  interfere  with 
public  travel,  and  that  in  no  other  way 
could  the  bark  be  transported  without 
inconvenience  to  the  public.  He  also 
showed  that  the  bridge,  or  one  similar 
therato,  had  been  in  existence  in  such  place 
for  18  years,  without  causing  complaint, 
and  that  about  2  years  prior  to  the  filing 
of  the  bill  he  was  indicted  in  the  court  of 
quarter  sessions  of  Westmoreland  county 
for  obstructing  or  maintaining  a  nuisance 
in  the  same  road  or  highway  by  reason  ot 
having  erected  over  the  same  the  bridgeln 
question,  and  was  tried  on  such  indict- 
ment, and  was  acquitted.  The  court, 
SiMONTON,  P.  J.,  denied  the  injunction, 
and  plaintiff  appealed,  assigning  as  errors 
the  action  of  the  court  in  refusing  the  in- 
junction, and  in  refusing  to  hold  that  the 
bridge  complained  of  and  admitted  by  de- 
fendant was  a  nuisance  pf^rse. 

W.  S.  Kirkpatrlck.  William  &  Grtatb, 
and  Atkiuaon  &  Peoples,  tor  appellant. 
Alex.  Licher,  W.  S.  Byers.and  L.  W.  Doty, 
for  appellee. 

Per  Cvbiam.  This  was  an  appeal  from 
the  decree  of  the  court  below  upon  a  bill 
filed  by  the  commonwealth,  refusing  to 
restrain  the  defendant  from  maintaining 
a  nuisance  in  the  form  of  an  obstruction 
to  a  public  highway.  There  is  no  doubt 
of  the  right  of  the  attorney  general  to 
file  such  a  bill,  nor  of  the  jurisdiction  of 
the  court  to  entertain  it;  but  it  is  equaJ- 
ly  well  settled  that,  when  the  facts  are 
disputed,  they  should  first  be  settled  by  a 
trial  at  law.  It  is  true,  where  the  right 
is  clear,  and  the  injury  irreparable,  a 
court  will  not  always  await  the  tardy  ac- 
tion of  a  court  of  law.  In  this  case  it  ap- 
pears the  right  has  been  settled  at  law, 
and  it  was  settled  In  favor  of  the  defend- 
ant. An  indictment  had  been  found 
against  him  for  maintaining  this  nuisance 
(No.  63,  August  term,  1888,  in  the  quarter 
sessious  of  Westmoreland  county,)  up- 
on which  indictment  he  was  acquitted  by 
the  verdict  of  the  jury.  It  may  be,  as  is 
suggested  in  appellant's  paper-book,  that 
the  fact  that  the  bridge  in  question  had 
been  allowed  to  remain  for  nearly  20 years 
without  objection  may  have  had  some 
weight  with  the  Jury.  We  cannot  say 
they  would  not  be  entitled  to  consider  it, 
and  we  arc  quite  sure  it  is  a  circumstance 
a  chancellor  would  not  wholly  overlook, 
while  it  is  by  no  means  conclusive;  but 
when  we  couple  this  fact  with  the  verdict 
of  a  jury  in  a  trial  at  law  in  favor  of  the 
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defendant,  we  can  readily  see  why  tbe 
court  below  refused  the  Injunction.  The 
decree  Is  affirmed,  and  tbe  appeal  dis- 
missed, at  the  costs  of  the  appellant. 


044  P».  St  278)  

Appeal  of  Beileb. 
ISuprevM  Cvu/rt  of  Peivnsylva/nia.  Oct  5, 1891.) 
EZBOUTOB — Citation  to  Aooount— Cbsditobs. 
On  petition  citing  an  executor  to  file  an 
account,  where  the  issue  Is  raised  whether  peti- 
tioner is  a  creditor  of  the  estate,  this  issue  should 
be  tried,  and  the  petition  dismissed,  V  petitioner 
fails  to  show  prima  facie  that  he  is  a  creditor. 

Appeal  from  orphans'  court,  Lancaster 
county. 

Petition  by  George  Beller  for  a  citation 
d^r^ted  to  M.  Juliette  Lightner,  executrix 
of  Joel  Lightner,  to  file  au  account  of  her 
testator's  estate.  Tbe  petition  was  dis- 
missed, and  Beiler  appeals.  Decree  af- 
firmed. 

Win/am  R.  Wllsoa,  for  appellant.  D.  G. 
EBblemaa,  for  appellee. 

P£R  Cdbiam.  The  appellant  presented 
bis  petition  in  the  court  below,  In  whicli 
be  claimed  to  be  a  creditor  of  the  estate  of 
Joel  L.  Lightner,  deceased,  and  praying 
for  a  citation  upon  tbe  executrix  of  said 
estate  tu  file  an  account.  The  citation, 
which  Is  In  substance  anile  to  show  cause, 
was  granted  and  duly  served  upon  the  ex- 
ecutrix. She  answered  it,  denyiug  that 
tbe  petitioner  was  a  rreditorof  the  estate, 
and  for  this  reason  not  entitled  to  an  ac- 
count. The  petitioner  then  filed  a  replica- 
tion, and  tbe  issue  raised  was  the  single 
'question  of  fact,  viz.,  was  the  petitioner 
a  creditor?  Tbe  court  below  decided  this 
question  against  bim,  and  dismissed  the 
petition  and  citation,  at  bis  costs.  The 
appellant  contends  that  be  has  a  right  to 
have  his  claim  adjudicated  In  the  orphans' 
court,  and  cites  Phillips  v.  Ballruad  Co., 
107  Pa.  St.  465,  and  several  other  cases,  in 
support  of  this  position.  No  one  doubts 
this  right,  nor  the  authority  of  tbe  cases 
cited.  The  difficulty  with  the  appellant 
is  that  his  claim  has  been  adjudicated  In 
that  court,  and  decided  against  him,  to 
the  extent  that  he  bus  nut  even  a  prima 
facie  claim  against  the  Lightner  estate. 
It  follows  that  he  has  no  right  to  demand 
an  account.  No  one  but  a  creditor  or  par- 
ty in  interest  has  a  right  to  do  so.  Tt 
would  Involve  intolerable  mischief  It  any 
intermeddler  could  compel  an  executor  to 
file  an  account  of  his  trust  whenever  de- 
manded. Hence  the  proper  practice  Is, 
when  a  person  who  is  not  a  creditor  ob- 
tains a  citation,  to  answer  It,  denying 
that  the  petitioner  Is  a  creditor.  This  at 
once  challenges  his  position  as  such,  and, 
unless  he  can  make  out  a  prima  fucie 
claim,  it  is  the  duty  of  the  court  to  dismiss 
bis  petition.  This  is  what  was  dune  in 
the  court  below,  and  we  think  correctly. 
The  decree  is  affirmed,  and  the  appeal  dis- 
missed, at  tbe  costs  of  the  appellant. 


(IM  Pa.  St.  215) 

Appeal  of  KoECHLiNa. 

(Supreme  Court  of  Pennsylvania.  Oct.  5, 1891.) 
Uarkied  Womek— Coxfession  of  Jddome>'t. 
1.  Undertbe  FennsylvaDia"]farried  Persons' 
Property  Act"  of  June  3,  ISST,  which  authorizes 


a  married  woman  to  contract  as  a  feme  sole  for 
the  purposes  of  carrying  on  trade,  managing  her 
separate  estate,  and  supplying  herself  with  nec- 
essaries, a  Judgment  confessed  by  a  married  wo- 
man in  furtherance  of  these  purposes  is  valid. 

2.  A  confessed  judgment,  regular  on  Its  face, 
which  does  not  show  that  defendant  was  a  mar- 
ried woman,  and  which  was  given  upon  full  con- 
sideration, will  not  be  set  aside  on  the  objection 
of  a  subsequent  lien  creditor  that  it  was  con- 
fessed by  a  married  woman,  and  not  for  a  par- 
pose  within  this  act,  in  the  absence  of  any  com- 
plaint against  it  by  defendant. 

Appeal  from  court  of  common  pleas, 
Lancaster  county. 

This  was  an  action  by  Elizabeth  Koech- 
ling  against  WiUlam  G.  Foebl  and  Bar- 
bara Henkel.  Land  belonging  to  defend- 
ant Henkel  was  sold  under  execution  issued 
on  a  judgment  in  plaintiff's  favor,  the 
money  paid  Into  court,  and  an  auditor 
appointed  to  distribute  It.  At  a  meeting 
of  the  audit  Mary  C.  Foehl  appeared,  and 
asked  that  a  judgment  in  her  favor  there- 
tofore confessed  by  defendant  Henkel 
should  be  paid  as  a  first  lien  on  the  fund. 
Plaintiff  objected  to  the  judgment  as  being 
that  of  a  married  woman,  but  tbe  auditor 
allowed  It;  and  tbe  court  dismissed  the 
exceptions  to  bis  report  in  this  regard, 
and  plaintiff  appeals.    Decree  affirmed. 

Stein wetz  &  Malone  and  W.  T.  Brown, 
for  appellant.  John  A.  Coyle,  for  appel- 
lees. 

Fkr  Cubiam.  a  judgment  confessed  by 
a  married  woman  was  absolntely  void  at 
common  law.  The  reason  was  that  she 
possessed  no  power  to  contract.  The  leg- 
islation of  this  state  for  nearly  5U  years 
has  been  in  tbe  line  of  emancipating  mar- 
ried women  from  the  shackles  of  common 
law,  and  to  confer  upon  them,  in  many 
respects,  the  power  of  a  feme  sole  in  re- 
gard to  the  ownershlpandcontrol  of  their 
property.  We  have  followed  this  legisla- 
tion wjth  caution,  enforcing  it  in  a  con- 
servative manner,  according  to  its  spirit 
as  well  as  its  letter,  yet  taking  care  not 
to  be  In  advance  of  it.  Were  we  to  go  be- 
yond the  statutes.  It  would  be  legislatlou, 
and  this  we  have  carefully  avoided.  The 
married  persons'  property  act  of  June  3, 
1887,  extended  tbe  rights  of  married 
women  far  beyond  any  previous  act.  The 
language  of  this  act  Is  very  brnad,  and 
was  carefully  considered  in  Real-Estate 
Co.  V.  Roop,  182  Pa.  St.  496, 19  Atl.  Rep. 
278,  where  it  was  held  that  it  unfettered  a 
maiTied  woman  to  a  limited  extent  only, 
and  did  not  clothe  her  with  a  general 
power  to  contract  as  a  feme  sole.  It  was 
there  said  in  tbe  opinion  of  the  court: 
"Viewed  In  this  light,  it  unfetters  a  mar- 
ried woman  »  •  •  for  three  purposes, 
viz. :  (a)  Where  she  engages  In  trade  or 
business;  (b)  in  tbe  management  of  her 
separate  estate;  and  (c)  for  necessaries. 
For  any  of  these  purposes  she  may  bind 
herself  and  her  estate  or  business  by  her 
contracts,  and  I  have  no  doubt  may  law- 
fully confess  a  judgment."  In  emi^nclpat- 
Ing  married  women  to  this  large  extent 
from  the  rule  of  tbe  common  law,  and 
clothing  them  with  the  power  to  contract 
for  many  purposes,  their  reponslblUtles 
are  necessarily  enlarged ;  and  the  old  rule, 
whicli  Ignored  their  existence  as  a  distinct 
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entity  from  tbeir  bnabands,  mast  neceeBarl- 
ly  b«  modified  to  tlie  extent  of  tbeir 
cbangfed  relatione.  A  married  woman 
may  now  engage  in  bnsinees,  and  enter 
into  contracts  in  regard  to  it,  or  tbe  man- 
agement o!  her  separate  estate,  as  fully  as 
a  tewe  sole.  Tbis  extension  of  ber  powers 
necessarily  inTolvee  the  right  to  sue  and 
the  liability  to  be  sued;  and  when  she 
may  be  sued  she  may  confess  Judgment. 
In  other  words,  as  to  every  contract 
which  sheis  authorised  to  nialceher  rights 
and  responsibilities  are  those  of  a  feme 
sole.  The  present  case  involves  tbe  effect 
of  a  Judgment  confessed  by  a  married 
woman.  The  record  does  not  disclose  the 
fact  that  tbe  person  who  confessed  tbe 
judgment  was  a  feme  covert.  Nor  is  this 
defense  taken  by  her.  She  does  not  com- 
plain of  tbe  Judgment,  which,  it  is  not  div 
nied,  was  given  for  a  full  consideration. 
The  qnestion  arises  apon  tbe  distribntion 
of  the  proceeds  of  the  sale  of  real  estate, 
and  tbe  objection  to  the  Judgment  comes 
from  a  subsequent  lien  creditor.  The 
ground  of  said  objection  was  that  tbe 
jndgment,  belngthat  uf  a  married  woman, 
was  null  and  void,  because  It  did  not 
show  upon  its  face  sufficient  facts  to 
bring  it  within  tbe  exception  of  the  mar- 
ried persons'  property  act  of  1887.  This 
judgment  is  regular  upon  its  face.  There 
is  nothing  there  to  show  that  tbe  defend- 
ant is  a  married  woman.  In  Real-Es- 
tate Co.  v.  Boop,  we  held  that  tbe  judg- 
ment was  regular  upon  Its  face,  but  we 
struck  it  off  as  to  Mrs.  Boop  upon  her  ap- 
plication, on  the  ground  that,  "if  not 
given  as  surety  for  her  husband,  it  was 
given  upon  bis  importunity,  and  to  aid 
blm  in  bis  business.— one  of  the  very  perils 
from  which  the  law  ought  to  protect  a 
married  woman. "  In  Baker  v.  Manufactur- 
ing Co.,  122  Pa.  St.  863, 15  Atl.  Rep.  458 ;  Ma- 
hnn  V.  Gormley,  24  Pa.  8t.  80;  and  most 
«»f  thecasescited  by  appellant,— the  defense 
was  taken  bj-  the  married  woman  who 
bad  confessed  tbe  Judgment  or  entered 
into  the  contract.  In  Becker  v.  Haak,  8K 
Pa.  St.  238,  the  Judgment  upon  which  the 
property  was  sold  was  entered  by  a  Jus- 
tice of  the  peace  against  a  married  woman. 
In  that  case  the  transcript  showed  that 
she  was  a  married  woman;  that  the  sum- 
mons was  not  served  upon  her;  that  she 
did  not  appear;  and  that  ber  husband 
only  appeared,  and  said  the  amount  was 
all  right,  upon  which  the  mag^istrate  en- 
tered Judgment.  This  court  very  properly 
held  that  such  a  Judgment  was  void,  and 
that  a  sale  under  an  execution  Issued 
thereon  passed  no  title.  In  the  case  in 
band  we  have  a  Judgment  regular  upon 
its  face,  given  for  a  full  consideration,  and 
of  which  tbe  defendant  therein  does  not 
complain.  Why  should  we  set  it  aside  in 
a  collateral  proceeding  at  the  instance  of 
a  stranger  to  the  judgment?  The  eff:ct 
would  be  to  take  the  money  of  one  person 
and  give  It  to  another.  There  is  no  rule 
of  pnblii:  policy  which  requires  this.  We 
cannot  say  since  the  act  of  1887  that  the 
judgment  by  a  married  woman  is  void.  At 
most,  it  is  voidable,  and  may  be  set  aside 
upon  her  application,  wh^re  it  is  made  to 
appear  that  it  was  not  authorized  bj  tbe 
act  of  1887.    But  so  general  is  her  power 


to  contract  now  that  ber  Inability  Is  tbe 
exception,  rather  than  the  rale.  The  de- 
cree is  afBrmed,  and  the  appeal  dismissed, 
at  the  costs  of  the  appellant. 

"■~~~'         a«  Pa.  St.  2M) 

Appeal  of  Small. 
{Supreme  Court  of  Penruylvamla.  Cot  S,  1891. ) 
nvjiBDiASs— iNVKSTMBirr  ow  Wakd's  Mokst— 
Paonrs. 
A  tfaardian  loaned  money  of  his  ward  to  a 
firm  of  which  such  ^ardian  was  a  member,  and 
the  ward,  wheu  he  came  of  age,  elected  to  re- 
ceive a  snare  of  tbe  proflts  of  this  firm,  instead 
of  interest  on  the  money  It  was  shown  tbat  the 
guardian  made  the  loan  in  good  faith,  for  the  sole 
pnrpose  of  obtaining  a  higher  rate  of  interest, 
and  that  he  profited  nothing  thereby,  for  the  loan 
excluded  a  like  amonnt  of  his  own  capital  from 
the  same  profitable  investment.  Held,  that  the 
ward  must  bear  bis  proportion  of  the  losses  of 
the  firm  If  he  would  share  in  the  proflts. 

Appeal  from  orphans'  court,  York  coun- 
ty. 

Appeal  by  J.  Etter  Small  from  a  decree 
dismissing  his  exceptions  to  tbe  report  of 
the  auditor  appointed  to  restate  tbe  ac- 
count of  bis  guardian,  John  H.  Small, and 
confirming  the  report.    Decree  affirmed. 

Ruf'tiell  DusLue,  N.  Dubois  Miller,  f.  I. 
Rau,  Levi  Maiab,  and  Oeo.  W.  Blddle,  for 
appellant.  Stewart,  Nllea  &  Neff,  v.  K. 
Keeaey,  John  Hampton  Barnes,  and 
Wayne  MacVeagb,  tor  appellee. 

Per  Coriam.  The  appellant  was  not 
satisfied  with  tbe  account  filed  by  his 
guardian,  although  the  latter  accounted 
to  him  lor  every  dollar  of  his  estate,  with 
at  least  6  per  cent,  interest.  His  principal 
grievance  was  that  the  latter  loaned  a 
portion  of  the  trust  funds  to  a  firm  of  which 
be,  the  guardian,  was  a  member,  and  for 
this  reason  claimed  to  bold  tbem  to  a 
share  of  tbe  proflts  of  tbe  firm  instead  of 
interest.  The  court  below  sustained  tbis 
contention,  and  an  account  was  taken, 
which  Is  not  satisfactory  to  tbe  appellant. 
While  the  technical  ruleof  law  invoked  is 
undoubtedly  with  the  latter,  it  is  at  least 
doubtful  whether  this  is  a  case  In  which  it 
ought  to  have  been  applied.  Tbe  orphans' 
court  will  punish  a  guardian  for  a  breach 
of  trust  involving  the  loss  of  his  ward's 
money,  but  is  slow  to  do  so  for  a  success- 
ful and  profitable  management  of  the  es- 
tate. The  circumstances'  of  this  case  were 
altogether  peculiar,  and  the  learned  Judge 
below  expressly  finds:  "The  money  of 
John  H.  Small's  ward.ao  used  by  the  firm 
excluded  so  much  of  his  own  capital  from 
tbis  profitable  investment.  He  only 
loaned  it  to  tbe  firm  for  the  benefit  and 
advantage  of  his  ward,  and  not  for  bis 
own  benefit  and  advantage.  His  conduct 
and  management  of  this  trust  fund  are  en- 
tirely consistent  with  fair  dealing,  and 
show  careful  and  prudent  management 
under  most  competent  counsel.  He  did 
not  employ  the  ward's  money  in  his  own 
firm  and  corporation  for  the  purpose  of 
speculation  and  personal  profit  and  ad- 
vantage, because  tbe  evidence  conclusively 
shows  that  tbis  investment  of  the  money 
of  the  ward  was  entirely  in  his  interest. 
The  purpose  and  intent  to  obtain  a  selfish 
advantage  to  the  guardian  were  entirely 
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absent  from  blB  mind."  This  finding  was 
fully  warranted  by  the  evldeDce.  Jacob 
Small,  the  father  of  the  appellant,  was  at 
the  time  of  bia  death  a  member  of  the  firm 
of  H.  Small's  Son  &  Co.,  of  which  firm  the 
guardian  was  also  a  member.  AmoDg 
the  assets  of  Jacob  Small's  estate  was  a 
note  of  said  firm,  for  money  loaned  by 
him,  for  fl6,434.87.  The  firm  was  admit- 
tedly solvent  and  prosperous,  and  the 
guardian  con  tinned  this  loan,  made  by  the 
decedent  himself,  and  subsquently  made 
some  additional  loans,  for  the  sole  pur- 
pose, as  the  court  has  found  and  the  evi- 
dence shows,  of  getting  a  good  rate  of  in- 
terest for  his  ward's  money.  While  not  a 
legal  investment, it  was  a  reasonably  pru- 
dent one,  and  proved  successful.  The  ap- 
pellant might  well  have  hesitated,  under 
the  circumstances,  before  entering  upon 
the  tedious  and  expensive  process  of  charg- 
ing his  guardian  with  a  share  of  the  prof- 
its of  the  firm.  The  result  of  this  investi- 
gation, as  before  observed,  is  not  satisfac- 
tory to  the  appellant.  He  is  willing  to 
take  a  share  of  the  profits,  but  not  to 
share  the  losses  of  the  firm,  and  the  neces- 
sary charges  and  expenses  incident  to  the 
conduct  of  the  business.  Numerous  as- 
signments of  error  have  been  filed  to  the 
findings  of  the  auditor  and  the  court  be- 
low. They  are  In  the  main  to  the  theory 
upon  which  the  account  is  stated,  and  are 
without  merit.  To  discuss  them  in  detail 
would  consume  much  time,  and  serve  no 
good  purpose.  Wo  think  the  principles 
adopted  by  the  auditor  are  substantially 
correct,  and  if  there  are  any  errors  in  the 
details  they  have  not  been  made  to  ap- 
pear. The  decree  is  afiBrmed,  and  the  ap- 
peal dismissed,  at  the  costs  of,  the  appel- 
lant. 

044  Pa.  St.  198) 


Ja  re  Woodrow's  Estate. 

Appeal  of  Ebbrlt. 

(Sti/preTne  Cffwrt  of  Pennsylvania.    Oct.  6, 1891.) 

8AI.B  o»  Decbdbmt'b  Land— Inoumbbanoeb — Pbb- 

SONAI.  LlABtLITT  OF  PURCHASBR. 

1.  A  decedent's  land  was  sold  to  satisfy  hi* 
debts,  but  his  wife's  dower  interest  remained  a 
cliaree  on  the  land,  tlie  Interest  parablu  to  her 
for  life,  witlv  remainder  to  decedent's  heirs. 
After  the  death  of  the  wife,  in  an  action  by  de- 
cedent's heirs  against  the  devisees'  of  the  gran- 
tee to  recover  suoh  chargre,  defendants  admitted 
that  the  dower  interest  was  a  valid  lien  on  the 
land,  but  urged  that  the  grantee  had   assumed  a 

Ssrsonal  liability  therefor.  Held,  that  the  plain- 
tta  had  a  right  to  elect  to  charge  the  land  rather 
than  testator's  personal  estate,  under  Act  Pa. 
June  12,  1878,  which  provides  that  the  grantee 
of  real  estate,  which  is  subjeot  to  ground-rent, 
or  bound  by  mortgage  or  other  incumbrance, 
shall  not  i>e  personally  liable  for  the  payment  of 
such  incumbrance,  unless  he  shall,  by  an  agree- 
ment in  writing,  have  expressly  assumed  a  per- 
sonal liability  therefor,  or  there  shall  be  an  ex- 
press condition  in  the  deed  of  conveyance  that  he 
assumes  such  liability. 

2.  Conceding  that  the  grantee  became  person- 
ally liable  for  the  charge,  the  orphans'  court  bad 
no  jurisdiction  to  order  the  grantee's  executor  to 
pay  same  to  said  heirs  from  the  grantee's  person- 
alty, since  personalty  of  a  decedent  can  be  dis- 
tributed only  on  the  executor's  audit,  and  credit- 
or* and  legatees  have  a  ritiht  to  be  heard. 

Appeal  from  orphans'  court,  Lancaster 
county ;  D.  W.  Pattbrbon,  Judge. 
Estate  of  Jamea   Woodrow.  deceased. 


In  the  matter  of  the  appeal  of  Adam  J. 
Eberly,  surviving  executor  of  Robert  A. 
Evans,  deceased,  from  a  definitive  decree 
of  the  orphans'  court.    Decree  reversed. 

On  March  11, 1882,  Robert  A.  Evans  be- 
came the  owner,  by  purchase  at  an  or- 
phans' court  sale,  of  the  real  estate  of 
James  Woodrow,  deceased,  situated  in 
Little  Britain  township,  Lancaster  coun- 
ty. Pa.,  consisting  of  a  farm  containing 
116  acres,  sold  by  his  administrators  for  the 
payment  of  debts,  subject  to  a  widow's 
third  or  dower  of  $8i)4.46,  the  interest 
thereof  payable  annually,  on  April  1st, 
to  Ann  W.  Woodrow  daring  her  life  time, 
and  at  her  decease  the  principal  sum  so 
charged  to  the  heirs  and  legal  represent- 
atives of  James  Woodrow,  deceased.  On 
the  28th  day  of  August,  A.  D.  1889,  the 
said  Robert  A.  Evans  died  testate,  hav- 
ing made  his  last  will  and  testament  in 
writing,  dated  the  17th  day  of  May,  A.  D. 
1889,  which  was  duly  admitted  to  probate 
on  September  3,  1889,  of  which  he  appoint- 
ed A.  J.  Eberly,  the  appellant,  and  John 
J.  Evans,  who  has  since  died,  the  execa- 
tors.  In  paragraph  17  of  said  will  he  de 
vised  said  farm,  among  other  real  estate, 
to  his  brother,  William  W.  Evans,  for  and 
during  the  term  of  his  natural  life,  and 
from  and  immediately  after  his  decease  he 
devised  the  same  unto  his  nieces,  Annie  M. 
Hess~,  Gertrude  K.  Cox,  and  Augusta  Ev- 
ans, children  of  his  brother.  William  W. 
Evans,  to  each  the  undivided  one-third 
part  tliereot  for  and  during  the  term  of  her 
natural  life,  and,  from  and  immediately 
after  the  decease  of  said  Annie  M.  Hess, 
he  devised  the  said  one-third  part  thereof 
given  to  her  for  life  unto  her  children, 
their  heirs  and  assigns,  forever;  and  from 
and  immediately  after  the  decease  of  said 
Gertrude  K.  Cox,  he  devised  the  said 
one-third  part  thereof  given  to  her  for  life 
unto  her  children,  their  heirs  and  assigns, 
forever;  and,  from  and  immediately  after 
the  decease  of  said  Augusta  Evans,  be  de- 
vised the  said  one-third  part  thereof  given 
to  her  for  life  unto  her  children,  their 
heirs  and  assigns,  forever.  On  October 
26, 1889,  the  said  Ann  W,  Woodrow,  wid- 
ow of  James  Woodrow,  deceased,  died, 
and  thereupon  said  principal  sum  of 
$394.45,  so  charged  as  aforesaid,  became 
due  and  payable  to  the  heirs  of  the  said 
James  Woodrow,  deceased.  On  January 
18,  1800,  upon  the  petition  of  certain  helni 
of  the  said  James  Woodrow,  deceased,  the 
orphans' court  of  Lancaster  county  grant- 
ed a  rule  on  said  William  W.  Evans,  Ger- 
trude K.  Cox,  Annie  M.  Hess,  and  Augus- 
ta Evans  to  show  cause  why  they  should 
not  pay  the  sum  of  f  394.45  dower,  and  the 
interest  due  thereon,  to  the  heirs  of  James 
Woodrow,  deceased;  to  which  rale  an- 
swers were  filed  by  William  W.  Evans, 
Gertrude  K.  Cox,  and  Annie  M.  Hess,  ad- 
mittingthat  the  dower  interest  was  a  val- 
id lien  on  theiand,  but  urging  that  Robert 
A.  Evans  assumed  a  personal  liability 
therefor.  After  argument  of  said  rule 
the  said  court,  without  making  any  dispo- 
sition of  said  rule,  directed  that  the  sur- 
viving executor  of  Robert  A.  Evans,  the 
appellant,  must  be  served  with  a  rule  and 
have  his  day  In  court,  and  when  that  Is 
done  the  matter  ta  be  submitted  to  said 
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court  tor  fnrther  action.  The  rale  was 
served  on  said  surrlylDg  executor,  the  ap- 
pellant, to  wblch  be  filed  bia  answer  In 
open  court  on  tbe  day  the  rule  was  made 
returnable.  After  argument  of  said  rule 
the  court  made  tbe  following  decree: 
"  Therefore,  It  Is  now,  to-wlt,  January  17, 
1891,  ordered  and  decreed  that  A.  J.  Eber- 
ly,  Esq.,  tbe  sur\rlriag  executor  of  Robert 
A.  Evans,  deceased,  pay  the  said  charge  of 
dower  upon  the  farm  or  tract  of  land 
mentioned  and  described  in  the  petition, 
"  •  •  being  three  hundred  and  ninety- 
fourand  forty-five  hundredths  dollars,  and 
all  Interest  due  thereon,  and  also  tbe  costs 
of  this  proceeding. " 

J  W.  Denlinger  and  A.  J.  Eberly,  for  ap- 
pellant. J.  W.  F.  Swift  and  George  Nau- 
Biaa,  for  appellees  W.  W.  Evans,  Annie  M. 
Hess,  Gertrude  K.  Cox,  and  Augusta 
Evans.  H.  R.  Fulton,  for  appellees  heirs 
of  James  Woodrow,  deceased. 

Stbrkett,  J.  Exactly  in  what  form 
the  "charge"  out  of  which  tbe  claim  in- 
volved In  this  appeal  grew  stands  upon 
tbe  records  of  tbe  court  below  does  not 
appear.  The  effect  of  the  sale  made  for 
payment  of  debts  was  to  divest,  not  only 
the  estate  which  was  in  James  Woodrow, 
deceased,  but  that  of  bis  widow,  and 
vest  tbem  in  Robert  A.  Evans.  This 
"charge"  was  undoubtedly  part  of  the 
price ;  and  the  implication  is  that  it  was  a 
deferred  installment,  secured  on  tbe  land 
sold  under  the  order  of  that  court.  As- 
suming, for  tbe  purposes  of  this  appeal, 
that  Robert  A.  Evans  became  personally 
liable  tor  tbe  "charge,  "tbe  court  below 
was  without  jurisdiction  in  the  form 
adopted  to  enforce  Its  payment.  Distri- 
bution of  tbe  personal  estate  of  decedent 
could  only  be  made  upon  tbe  audit  of  the 
executor's  account  In  the  mode  prescribed 
by  statute.  There  creditors  and  legatees, 
as  wed  as  devisees,  would  have  a  right  to 
be  beard,  and  it  is  impossible  to  antici- 
pate what  questions  they  might  raise; 
while  here  they  have  no  status,  and  may 
be  prejudiced  by  the  decree  made.  Tbe 
executor,  as  such,  has  nothing  to  do  with 
questions  of  distribution.  Bracken's  Es- 
tate, 188  Pa.  St.  lM,22Atl.  Rep.  20.  The 
decree  below  is  not  within  the  purview  of 
the  act  of  1878.1  That  act  has  no  relation 
to  personal  estate,  but  by  Its  terms  gives 
the  orphans'  court  Jurisdiction  to  enforce 
payment  of  money,  "charged"  by  Its  or- 
der on  real  estate,  "out  of  tbe  real  estate. " 
The  "charge"  being  admitted,  these  cred- 
itors had  li  right  to  elect  tbe.  remedy  pro- 
vided by  the  act  of  1878.  They  were  not 
bound  to  resort  to  the  personal  estate 
first,  (Sergeant  v.  Ewlng,  30  Pa. St. 76, 81;) 
and  the  court  below  should  have  decreed 
accordingly.     Robert  A.   Evans,  living, 

•Act  Pa.  Jace  13,  1878,  {  1,  provldos  "that 
grantfle  of  real  estate,  whioh  is  sabject  to  ground- 
rent  or  bound  by  mortgage  or  other  incumbrance, 
shall  not  l>e  personally  liable  tor  tlie  payment  ot 
such  gronnd-rent,  mortgage,  or  other  incum- 
brance, unless  be  shall,  hj  an  agreement  in  writ- 
ing, have  expressly  assumed  a  personal  liability 
therefor,  or  tliere  shall  be  express  words  in  the 
deed  of  conveyance  stating  that  the  grant  is  made 
on  condition  ot  the  grantee  <mmimfpg  guch  per- 
sonal liability, "  etc 


could  not  have  objected,  and  his  devisees 
have  no  higher  rights.  The  rights  ot  these 
creditors  are  paramount,  and  the  equities 
between  the  devisees  and  the  legatees  un- 
der the  will  cannot  be  adjusted  at  their 
expense.  The  decree  of  tbe  orphans'  court 
must  therefore  be  reversed,  and  a  decree 
made  In  accordance  with  the  original  pe- 
tition, without  prejudice  to  the  adjustment 
of  equities  as  between  the  devisees  and  the 
legatees.  Decree  reversed,  with  costs  to 
be  paid  by  the  appellees,  and  record  remit- 
ted, with  instructions  tn  proceed  in  ac- 
cordance with  the  foregoing  opinion. 


ati  Pa.  St.  6S7) 
Stoddabt  v.  Price. 
(Supreme  Court  of  Permaylmmia.  Oct.  6, 1891.) 
Bailment  —  Conditional    Salb  —  Kxecution  — 

PsOPBHTr  BCMSCT. 

In  an  action  to  determine  the  ownership  of 
property  levied  on  under  execution  against  one 
w. ,  in  whose  possession  it  was  at  the  time,  it 
appeared  that  the  same  property  had  formerly 
belonged  to  W. ,  and  had  been  sold  under  execu- 
tion against  him  to  one  L. ;  that  the  latter  sold 
the  same  to  plaintiff,  who  was  W.  's  brother-in- 
law.  The  property  remained  in  W.  's  possession 
and  use  until  levied  on  in  favor  of  defendant. 
Plaintiff  and  W.  both  testified  that  plaintiff 
bought  the  property  to  help  W.,  and  left  it  with 
W.  tor  him  to  use,  but  that  plaintiff  was  to  have 
it  back  whenever  he  saw  fit  to  talie  it:  and  that 
W.  was  to  have  it  if  he  should  pay  back  to  plain- 
tiff what  he  had  paid  out  on  his  account.  HOd, 
that  the  transaction  was  not  a  conditional  sale, 
and  the  property  was  not  liable  to  executions 
against  W.,  and  such  arrangement  did  not  rest 
in  W.  an  ownership  that  would  subject  the  prop- 
erty to  a  levy  on  an  execution  for  bis  debt. 

Appeal  from  court  of  common  pleas, 
Luzerne  county ;  Woodward,  Judge. 

Issue  under  the  sheriff's  interpleader  act 
by  William  Stoddart  against  S.  B.  Price, 
trustee,  to  determine  the  ownership  of 
property  seized  under  execution  in  favor 
of  defendant  against  one  Aaron  Whltaker, 
who  was  in  possession  of  the  property. 
The  court  directed  a  verdict  fordefendant. 
Plaintiff  appeals.    Reversed. 

Tbe  uncontradicted  evidence  on  behalf 
of  plaintiff  showed  that  part  of  the  prop- 
erty consisted  of  furnitureln  a  hotel  leased 
and  run  by  said  Whltaker,  and  was  there 
in  his  possession  when  levied  upon.  Sev- 
eral years  before  this  furniture  had  been 
sold  under  execution  against  Whltaker, 
and  purchased  by  one  Livingston,  tbe 
Judgment  creditor,  for  ?1,500,  his  judgment 
being  f  2,000.  Several  months  afterwards 
Livingston  assigned  his  title  to  the  furni- 
ture to  plaintiff,  the  brotner-ln-law  of 
Whltaker,  who  paid  the  Judgment  in  full. 
The  furniture  was  not  removed  from  tbe 
hotel,  and  Whltaker  continued  In  posses- 
sion of  It  under  a  verbal  agreement  with 
plaintiff.  Both  plaintiff  and  Whltaker, 
who  were  the  only  witnesses  as  to  the 
terms  of  this  agreement,  testified  that 
after  plaintiff  bought  the  furniture  from 
Livingston  he  left  it  with  Whltaker,  and 
that  the  latter  was  to  use  It,  but  that 
plaintiff  was  to  have  It  back  whenever  he 
saw  fl  c  to  take  it.  It  was  also  understood 
that,  when  Whltaker  paid  plaintiff  what 
the  latter  had  paid  out  on  his  account,  he 
(Whltaker)  was  to  have  the  property. 
The    other  property  was    purchased  by 
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plaintiff,  and  held  by  Whi  taker  under  the 
same -understand Ine.  On  this  evidence 
the  court  held  that  the  transaction  wbb 
aconditionaJ  sale  to  Whitalier,  and  that 
the  property.  wasBubJect  to  the  judgments 
against  him,  and  directed  a  verdict  (or  de- 
fendant. 

Edwin  Short*  and  Alexander  Famba,m, 
tor  appellant.  A.  R.  Brvndage  and  H.  M. 
Hannah,  for  appellee. 

Stbbrktt,  J.  As  claimant  of  the  prop- 
erty in  controversy,  it  was  incumbent  on 
the  plaintiff  to  prove  that  be  was  the  own- 
er thereof  when  It  was  levied  on  at  the  suit 
of  defendant  against  Aaron  Whitalcer. 
For  That  purpose  evidence  was  Introduced 
to  show  that,  in  1879,  the  greater  part  of 
the  property  In  question  was  talcen  in  ex- 
ecution and  sold  by  the  sheriff  co  Isaac 
Livingston,  who  tbereupun  transferred 
the  same  to  plaintiff,  in  whom  the  title 
thereby  became  ai)solutely  vested.  In 
affirming  his  first  point  without  any  qual- 
ification, the  court,  in  effect,  said.  "The 
record  and  documentary  evidence  in  the 
case  shows  that  on  the  7th  day  of  April, 
1879,  Isaac  Livingston  became  the  owner 
of  certain  personal  property,  consisting  of 
furniture,  etc.,  in  the  Exchange  Hotel,  by 
virtue  of  a  sheriff's  sale  to  him  on  an  ex«- 
nution  against  Aaron  Whitaker,  the  occu- 
pant and  keeper  of  said  hotel,  and  proper- 
ty which  he  afterwards  sold  to  William 
Stoddart,  the  plaintiff,  whereby  (there  be- 
ing no  evidence  to  thecontrary)  said  Stod- 
dart became  the  bona  Sde  owner  of  said 
personal  property."  It  was  further 
shown,  by  the  testimony  of  Whitaker  and 
the  plaintiff  himself,  that,  under  a  verbal 
agreera  en  t  be t  ween  them ,  the  property  was 
allowed  to  remain  in  Wh'taker's  posses- 
sion for  the  purpose  of  enabling  him  tn 
continue  the  business  of  hotel  keeping, 
and  thus  support  himself  and  family,  etc. 
As  to  the  terms  u(  that  agreement,  there 
was  no  material  conflict  of  testimony. 
The  defendant  offered  no  evidence;  but, 
resting  his  defense  solely  on  the  testimony 
of  Whitakerand  theplalntlff,  he  contended 
that  the  agreement  to  which  they  respect- 
ively testlUed,  was,  in  effect,  a  conditional 
sale  of  the  property  to  Whitaker;  and  he 
therefore  requested  the  court  to  charge 
"  that,  under  all  the  evidence  in  the  case, 
the  verdict  of  the  Jury  must  be  for  the  de- 
fendant." The  learned  Judge  of  the  com- 
mon pleas, concurring  in  that  view,  refused 
to  affirm  plaintiff's  second,  third,  and 
fourth  points,  and  directed  a  verdict  for 
defendant.  That  action  of  the  court  is  the 
subject  of  complaint  in  several  specifica- 
tions of  error. 

The  plaintiff's  contention  was  that  the 
transaction  between  himself  and  Whitaker 
was  a  bailment,  and  not  a  conditional 
sale;  that,  by  its  terms,  no  such  owner- 
ship or  interest  in  the  property  was  vested 
in  Whitaker  as  subjected  the  same  to  levy 
and  sale  on  an  execution  against  him.  His 
points  for  charge  above  referred  to  were 
.predicated  of  that  view  of  the  testimony, 
and  construction  of  the  verbal  agreement 
under  which  plaintiff  permitted  bis  prop- 
erty to  remain  In  Whitaker's  possession, 
to  be  used  in  conducting  his  business,  etc. 
In  the  second   point,  the  court  was  re- 


quested to  charge  that  'a  loau  of  person- 
al property,  subject  to  be  turned  into  a 
sale  by  compliance  with  certain  condi- 
tions, does  not  vest  In  the  bailee  such  an 
ownership  as  subjects  the  property  to 
levy  and  sale  upon  an  execution  for  his 
debt."  Without  affirming  or  denying  the 
correctness  of  this  legal  proposition,  the 
learned  jadge  refused  the  point  solely  be- 
cause in  his  opinion  it  was  "  not  applica- 
ble to  the  case."  He  had  already  ruled 
that  the  transaction  was  a  conditional 
sale,  and  not  a  bailment.  After  referring 
in  his  third  point  to  the  uncontradicted 
evidence,  that  all  the  property  described 
In  defendant's  levy,  etc.,  except  a  couple 
of  articles,  is  the  same  that  Isaac  Living- 
ston purchased  at  the  sheriff's  sale,  and 
afterwards  transferred  to  him,  the  plain- 
tlH  requested  the  court  to  charge:  "If  the 
ury  believe  this  evidence,  and  that  Stod- 
dart loaned  this  property  to  Whitaker 
with  the  understanding  that  he  (Stod- 
dart) might  take  it  away  at  any  time, 
and  with  the  further  understanding  that 
whenever  Whitaker  paid  him  what  the 
property  cost  him  he  would  transfer  it 
to  hibi,  such  arrangement  did  not  vest  in 
Whitaker  an  ownership  that  would  sub- 
ject the  property  to  levy  and  sale  on  an 
execution  tor  his  debt;  and,  if  Whitaker's 
possession  has  been  retained  with  this  nn- 
derstandlng,  the  jury  should  find,  as  to 
this  property,  in  favor  of  the  plaintiff." 
This  point  appears  to  be  in  full  accord  with 
tbetestimony,  and  was  clearly  warranted 
thereby ;  and  this  Is  especially  true  aa  to 
the  sDbstance  of  the  arrangement  under 
which  the  property  was  permitted  to  re- 
main in  Whitaker's  possession.  The  tesd- 
mon.v  on  that  subject  was  clearly  for  the 
consideration  of  the  jury,  and,  if  it  had 
been  submitted  to  them  under  proper  in- 
structions, it  is  difficult  to  understand 
bow  they  could  havie  reached  any  other 
conclusion  than  that  the  material  facts 
wei«  as  stated  inthatpartottbepointlast 
above  quoted.  But,  instead ot  Bubmitting 
any  question  offact  to  the  jury, the  learned 
jadgti  held  that  the  transaction  referred  to 
was  a  conditional  sale,  and  accordingly 
dli'ected  the  jury  to  find  for  defendant.  In 
that  we  think  there  was  error. 

For  Same  reason  there  was  also  error  in 
refusing  plaintiff's  second  point,  and  in 
charging  as  recited  in  the  fourth  to 
seventh  specifications,  inclusive.  The  tes- 
timony of  Whitaker  and  that  of  the  plain- 
tirr  himself  tended  to  prove  the  facte  of 
which  the  fourth  point  is  predicated,  and 
there  was  no  direct  evidence  to  the  con- 
trary. It  follows  that  the  point  should 
have  been  affirmed,  and  the  jury  permit- 
ted to  pass  upon  the  questions  thus  pre- 
sented. It  is  not  our  purpose  to  review 
the  evidence  to  which  reference  has  been 
made.  It  is  enough  to  know  that,  if  the 
jury  had  been  permitted  to  consider  it, 
they  would  have  been  warranted  in  find- 
ing, as  already  suggested,  that  the  prop- 
erty was  not  sold  to  Whltaker.but  merely 
loaned  to  him,  for  the  purpose  above  stat- 
ed, with  the  understanding  that  plaintiff 
might  take  it  away  atanytime;  and  with 
the  further  understanding  that,  whenever 
Whitaker  paid  him  what  the  property 
cost  him,  it  would  be  transferred  to  him; 
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Ukd  furtber  that  the  property  never  was 
BO  paid  tor,  bat  merely  remained  in  Whlt- 
aker'B  possession,  with  the  understanding 
that  possession  thnrenf  might  be  renamed 
by  plaintiff  at  any  time.  Speaking  ot  the 
arrangement,  plaintiff  testified :  "  J{  I  got 
dissatisfied  with  the  thing,  o{  course  I 
was  to  take  possession  of  it  and  dispose 
of  it  at  any  time  it  suited  me."  Speak- 
ing of  the  terms  on  which  plaintifT  permit- 
ted the  property  to  remain  in  his  pos- 
session, Wbitaker  testified:  "He.  let  me 
have  the  furniture  there  as  a  matter 
of  course,  and  if  I  could  pay  him  back, 
why,  be  waa  to  sell  me  back  the  furni- 
ture or  do  what  he  pleased  with  it.  It 
was  his  furniture.  It  is  his  furniture 
tu-day.  I  do  not  own  a  dollar  of  it." 
Again,  in  answer  to  the  question  wheth- 
er he  had  ever  made  enough  out  of 
the  business  to  pay  plaintitt  anything 
that  he  ever  put  into  the  hotel,  he  said : 
"No,  sir;  I  never  made  enough,  and  up  to 
last  January  I  am  eleven  hundred  dollars 
out  besides. "  The  agreement  of  the  par* 
ties  was  oral,  and  as  was  said  in  Maynes 
V.  At  water,  88  Pa.  St.  497'  "The  sense  of 
words  used  in  connection  with  what  the 
parties  intended  to  express  by  them  is  ex- 
clusively for  the  jury  to  determine;"  or, 
as  the  principle  is  stated  in  Forrest  v. 
Nelson,  108  Pa.  St.  487:  "If  the  contract 
is  verbal,  it  is,  ot  course,  the  exclusive 
province  ot  the  Jury  to  inquire  and  ascer- 
tain what  the  parties  meant;  it  It  is  in 
writing,  its  construction  is  for  the  court. " 
Assuming  that  the  ]ury  might  have  found 
the  facts  as  claimed  by  the  plaintiff,  and 
strongly  indicated  by  the  evidence,  the 
transaction  was  a  bailment,  similar  in 
principle  to  that  In  Maynes  v.  Atwater, 
supra.  In  that  case  It  was  ruled  that  re- 
tention ot  possession  by  a  former  owner 
ot  personal  property  sold  at  sheriff's  sale 
Is  not  a  badge  of  fraud,  nor  does  leaving 
the  property  with  the  former  owner  war- 
rant the  inference  that  the  purchaser  either 
sold  or  gave  it  to  him  so  as  to  authorize 
its  seizure  again  as  the  debtor's  property. 
It  follows  from  what  bus  been  said  that 
the  judgment  cannot  be  sustained.  Judg- 
ment reversed,  and  a  veoire  facias  3e 
novo  awarded. 


(143  Pa.  St.  532) 

Bersheimer  et  al.  v.  Maloney  et  al. 
iSu/preme  Cowt  of  PenMylmmia.    Oct.  6, 1991.) 
HaoBAimoe'  LtsNg— 8*ipulation  aoainst,  ra  Con- 

tbjlOt — ^Rights  of  Bcbcoxtractors. 

A  building  contract  pro  vided  that  the  owner 
shonld  not  "in  any  mannei-"  be  answerable  for 
any  of  the  materials  uued  in  flnisbing  and  com- 
pleting the  building,  and  that  there  sbould  not 
be  any  lawful  claims  against  the  contractor  in 
any  manner,  from  any  source  whatever,  for  work 
or  materials  furnished  on  said  building.  Held, 
that  the  contract  provided  against  the  filing  of 
meohanios'  liens,  and  was  binding  on  subcon- 
traoton. 

Appeal  from  court  ot  common  pleas, 
liUiterne  county ;  Woodward,  Judge. 

Scire  facian  upon  a  mechanic's  lien  filed 
by  P.W.  Dershelmer  and  B.Grif^n  against 
Thomas  Maloney,  owner,  and  Thomas  J. 
Nichols,  contractor.  Judgment  for  de- 
fendants.   Plaintiffs  appeal.    Affirmed. 

B.  F.  McAfee  and  S.  J.  Strausu,  tor  ap- 


pellants.   John.  T.  Lenahan  and    P.  A. 
G"  Boyle,  tor  appellees. 

Sterrbtt,  J.  The  Hen  In  question  was 
filed  by  plaintiffs  against  the  building 
erected  by  Thomas  J.  Nichols,  one  of  the 
defendants,  for  Thomas  Maloney.  the 
other  defendant,  under  a  written  contract, 
the  seventh  clause  of  which  provides, infer 
alia,  that  "the  owner  will  not  in  any  man- 
ner be  answerable  •  •  •  for  any  of 
the  materials  or  other  things  used  and 
employed  in  finishing  and  completing  the 
said  works,"  etc.  In  the  second  cl-duse, 
specifying  the  terms  and  conditions  on 
which  payments  on  account  of  the  work 
shall  be  made  as  it  progresses,  it  Is  pro- 
vided, among  other  things,  that  there  shall- 
not  "be  any  legal  or  lawful  claims  against 
the  contractor  in  any  manner,  from  any 
source  whatever,  tor  work  or  materials 
furnished  on  said  works."  On  bebalt  ot 
defendant  Maloney  the  court  was  request- 
ed to  charge:  "(1)  I'  the  Jury  believe 
Dershelmer  &  Griffia  subcontracted  with 
Nichols  to  furnish  a  part  of  the  materials 
for  the  building,  and  that  Nichols  had 
contracted  with  Maloney  to  build  a  house 
at  a  price  agreed  upon  between  them,  and 
that  Maloney,  under  the  contract,  was  not 
in  any  manner  to  be  answerable  or  ac- 
countable for  any  of  the  materials  or  oth- 
er things  used  and  employed  in  finishing 
and  completing  the  building,  Dershelmer 
&  Griffin  cannot  maintain  a  Hen  against 
Maloney's  building  formaterials  furnished 
by  them  under  the  contract  with  Nichols. 
(2)  Under  the  law  and  the  evidence  the 
verdict  must  be  for  Maloney,  the  d^end- 
ant."  These  points  were  affirmed,  and  a 
verdict  rendered  accordingly,  and  that 
action  of  the-  court  constituted  the  two 
specifications  ot  error  before  us.  It  the 
provisions  contained  in  the  agreement  be- 
tween the  owner  and  the  contractor 
amount  to  an  express  or  necessarily  Im- 
plied covenant  that  no  lieu  shall  be  filed 
against  the  building,  the  plaintiffs,  on  the 
authority  ot  Schroeder  v.  Galland,  134 
Pa.  St.  277.  19  Atl.  Rep.  632,  are  bound 
thereby.  As  was  held  In  that  ease,  the 
only  connection  between  the  owner  and 
the  subcontractor  being  through  and  by 
means  of  the  contract  between  the  owner 
and  the  principal  contractor,  the  sub- 
contractor is  chargeable  with  notice  ot  all 
its  terms  and  stipulations,  and  is  bound 
thereby.  He  cannot  have  the  benefit  ot 
the  builder's  contract  without  accepting 
its  conditions.  While  the  language  ot  the 
contract  in  that  case  differs  from  that  em- 
ployed In  the  agreement  before  us,  we 
have  no  doubt  thepartles  Intended  topro- 
vide  against  the  filing  of  liens;  and,  while 
they  have  not  done  so  in  express  terms, 
we  think  that  by  fair  Intendment  the 
words  used  necessarily  include  both  liens 
and  personal  liabilities.  The  owner  is 
not  to  "be  answerable  or  accountable 
•  •  •  in  any  manner"  tor  any  of  the 
materials,  etc.  If  this  is  not  an  Implkid 
covenant  against  filing  liens,  then  the 
owner  is  "answerable  or  accountable"  in 
at  least  one  mode  or  manner;  not  liable 
In  person,  it  is  true,  but  in  property,  which 
is  equally  efficacious.  Again,  in  the  second 
clause,  the  inhibition  is:   "Neither  shall 
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there  be  any  legal  or  lawful  claim  against 
the  contractor  In  any  manner,  from  any 
source  whatever,  for  work  or  materials. " 
An  observance  of  this  provision  would 
have  excluded  the  conditions  on  which 
alone  the  right  to  file  a  lien  is  based.  We 
cannot  say  there  was  any  error  in  the  rul- 
ings complained  of.  and  therefore  the  judg- 
ment should  be  affirmed. 


a«  Pa.  St.  OS) 

Levi  Knaub  v.  Myers. 
(Supreme  Court  of  PeTvruyloania.    Oct  6, 1891.) 

WUuUB — COMBTBUCTIOM— ChABQB  ON  LaHD  Db- 
YIBBD. 

Testator  gave  a  son  one  of  his  farms  "at 
tSjOOO, "  and  to  another  son  a  farm  "at  (2,650, " 
and  to  his  daughter  and  her  husband  he  gave  Ave 
doXIars  "In  full  of  their  share  "  There  were  no 
express  words  in  the  will  showing  that  testator 
intended  to  subjeot  the  farms  to  the  payment  ot 
(heir  values  to  his  executor,  nor  any  provision 
from  which  saoh  intention  could  be  Implied. 
Held,  that  the  farms  were  not  charged  in  the 
hands  of  the  devisees  with  the  values  named,  so 
as  to  raise  a  fund  in  whloh  the  daughter  could 
share. 

Appeal  from  orphans'  court,  York  coun- 
ty; John  W.  Bittknger,  Judge. 

Proceeding  by  Bosanua  Myers,  a  daugh- 
ter and  heir  at  law  of  Levi  Knaab,  de- 
ceased, against  John  Knaub  and  Levi 
Knaub,  the  deviHees  of  the  real  estate  of 
said  Levi  Knaub,  to  obtain  a  decree  against 
each  of  said  devisees  for  the  portion  of  the 
money  alleged  to  have  been  charged  on 
said  real  estate,  and  claimed  to  be  paya- 
ble to  her,  as  an  heir  ut  law  of  said  Levi 
Knaub.  Becree  for  petitioner.  Respond- 
ent Levi  Knaub  appeals.    Reversed. 

Levi  MAlsh,  P.  J.  M.  Heindel,  and  H.  L. 
FIsber,  tor  appellant.  A.  C.  Fulton,  for 
appellee. 

Williams,  J.  The  facts  ot  this  case  ap- 
pear in  the  petition  and  answer,  and  they 
present  a  question  of  construction  arising 
on  the  will  of  Levi  Knaub.  When  the  tes- 
tator executed  the  will  bis  family  consist- 
ed of  his  wife,  two  sons,  and  one  daugh- 
ter. His  property  was  composed  ot  two 
farms,  farming  tools,  II  ve-stocl(,  and  house- 
hold goods.  He  disposed  of  his  property 
among  the  members  of  bis  family  as  fol- 
lows: To  his  wife  he  gave  a  life-<>state  in 
the  farm  on  which  they  resided,  and  in  all 
his  personal  estate;  to  his  son  Levi  be 
gave  the  same  farm  in  tee,  subject  to  the 
life-estate  already  created,  "at  $5,000," 
with  remainder  over  to  John  in  case  Levi 
should  die  leaving  no  issue.  To  his  son 
John  he  gave  the  other  farm  "at  $2,650," 
with  remainder  over  to  Levi  in  case  John 
should  die  leaving  no  issue.  To  his  daugh- 
ter and  her  hu8l)and  he  gave  five  dollars 
"  in  full  of  their  share. "  There  was  no  fur- 
ther disposition  ot  the  personal  property. 
The  wife  died  in  the  life-time  of  her  bus> 
band,  so  that  the  provision  for  her  never 
toolt  effect.  The  farm  went  directly  to 
Levi,  and  the  personal  estate  to  the  ex- 
ecutor for  distribution  under  the  intestate 
laws.  The  daughter  now  contends,  and 
the  court  below  held,  that  the  values  put 
by  the  testator  on  the  farms  devised  to  his 
sons  are  diarged  upon  them  by  the  terms 
of  the  will,  and  constitute  a  part  of  the 
personal  estate;  and  that  she  is  entitled. 


as  an  heir  at  law  of  her  father,  to  one-third 
of  said  sums.  The  questions  thus  raised 
are  whether  the  will  does  charge  these 
farms  in  the  hands  of  the  respective  devi- 
sees with  the  payment  ot  the  price  at  which 
they  were  valued;  and,  if  so,  whether 
Bosauna  Myers  is  entitled  to  share  in  the 
fund.  It  is  well  settled  that,  to  sustain  a 
charge  upon  lands,  the  Intention  ot  thetea- 
tatorto  create  such  charge  must  appear 
b.v  express  words,  or  by  necessary  implica- 
tion, arising  on  the  face  of  the  will.  Hack- 
adoi-n's  Appeal,  11  Pa.  St.  86.  It  is  Qot 
pretended  that  there  are  an.v  express 
words  in  this  wfii  showing  the  purpose  of 
the  testator  to  subject  these  farms  to  the 
payment  of  their  values  to  his  exei;ator  or 
administrator,  and  we  are  unable  to  find 
any  provision  from  which  such  a  purpose 
may  be  gathered  by  necessary  implication. 
The  testator  states  the  value  of  each  farm, 
but  he  does  not  direct  its  payment,  or 
mnke  any  disposition  of  it.  He  does  not 
appear  to  aim  at  equality  among  bis  chil- 
dren, nor  to  attempt  more  than  an  ap- 
proximation towards  it  between  his  sons. 
The  bequest  to  his  daughter  and  her  hus- 
band he  expressly  declares  to  be  "in  full  of 
their  share."  So  far  from  providing  a 
fund  by  means  of  which  an  equal  divisitm 
can  be  secured,  the  testator  fixes  her  share 
in  the  property  disposed  ot  by  the  will  at 
a  nominal  sum,  and  then,  to  exclude  the 
idea  of  a  further  division,  declares  that 
this  sum  is  to  be  "in  full  ot  their  share.* 
It  may  be  that  this  does  not  exclude  her 
from  her  share  of  the  property  as  to  which 
her  father  died  intestate.  That  question 
is  not  raised  on  this  record,  and  we  need 
not  consider  it,  though  much  the  same 
question  was  raised  and  decided  in  Hitch- 
cock V.  Hitchcock,  85  Pa. St.  893;  but  "her 
share"  in  the  real  estate  devised  to  ber 
brothers  was  extinguished  by  the  terms  of 
the  will,  and  five  dollars  to  herself  and 
the  like  sum  to  her  husband  put  in  lieu  ot 
it,  and  "in  full"  of  her  claim  upon  or 
"share "In  It.  The  testator  intended  to 
give  his  farms  to  his  sons,— the  better  one 
to  Levi,  subject  to  the  life-estate  in  his 
mother;  the  other  one  to  John,  who  was 
already  in  possession  of  it.  We  are  not  to 
give  a  reason  for  his  adopting  this  method 
of  division  rather  than  some  other,  but  to 
ascertain  his  intention,  as  expressed  In  the 
several  provisions  of  his  will.  This  was 
to  vest  in  bis  sons  a  title  in  tee-simple  to 
the  farms  devised  to  them,  respectively, 
with  cross-remainders.  In  case  of  the  death 
ot  either  leaving  no  issue.  The  valuation 
put  upon  each  shows  what  the  testator 
thought  the  value  of  the  gift  to  each  son 
to  be.  It  is  not  a  charge  on  the  land. 
Tbereis  no  personal  obligation  created  by 
it,  and  there  is  no  fund,  of  the  sort  alleged, 
for  distribution.  This  disposes  ot  the  case, 
and  renders  it  unnecessary  to  consider  the 
other  question  suggested.  The  decree  is 
reversed,  and  the  petition  dismissed,  at 
the  costs  of  the  appellee. 

——'        044  Pa.  St  ttt) 


John  Enaub  v.  Mtbbs. 

(Supreme  Court  of  Pennsylvania.    Oct  6, 1891.) 

Appeal    from    orphans'  court,   York   county; 
John  W.  Bittenobr,  Judge. 
LeiH  Mai^h,  P.  J.  M.  Belndel,  and  B.  L 
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FUher,  for  appellant    A^  O-  Pulton,  for  appel- 
lee. 

Williams,  J.  This  appeal  was  taken  from  the 
decree  jast  considered  in  Appeal  of  lievi  Enaub, 
23  Atl.  Rep.  814.  It  involres  the  same  question. 
For  the  reasons  given  In  the  opinion  in  that  case, 
the  decree  of  the  oourt  below  is  reversed,  and  the 
petition  of  Rosanna  Myers  is  dismissed.  The 
costs  to  be  paid  by  the  appellee. 

a«  Pa.  St.  M6)         


BOLINGER  V.  (}ali.,aohsb  et  al. 
(Supreme  Court  itf  PermsyVvamia.  Oct.  6, 1891.) 
Attaorhekt  —  Uklawpcl  Seizcbe  and  Salb  or 

WiPB'S  PrOPBRTV — CONPLICT  OP  LaWS. 

1.  Though  an  affidavit  for  attachment  fails  to 
allege  defendant's  non -residence,  yet  if  no  motion 
to  quash  is  made,  and  defendant,  after  personal 
service,  appears  and  defends  on  the  merits,  a  sale 
of  the  attached  property,  after  judgment  for 
plaintiff,  and  under  execution  thereon,  is  valid. 

2.  In  Pennsylvania,  where  property  in  pos- 
session of  Che  husband  is  lawfully  seized  and 
sold  under  execution  against  him  in  favor  of  his 
creditors,  his  wife,  unless  she  shows  that  the 
property  was  paid  for  oat  of  her  separate  estate, 
cannot,  on  the  ground  that  she  owned  it,  recover 
against  the  ezecuticn  creditors,  or  the  officer  who 
made  the  seizore  and  sale. 

8.  In  the  absence  of  proof  to  the  contrary,  the 
laws  of  another  state  will  be  presumed  to  be  the 
same  as  In  Pennsylvania,  in  an  action  in  the  lat- 
ter state. 

Appeal  from  coart  of  common  pleas, 
York  county. 

Action  by  Elisa  Jane  Bollnger  against 
John  Gallagher  and  John  P.  Johns. 
Judgment  for  plaintiff.  Delendants  ap- 
peal.   Rerersed. 

C.  E.  Ebrehurt  and  H.  L.  &  G.  Q.  Fisber, 
for  appellants.  Stewart,  NUes  &  NeS,  for 
appellee. 

Williams,  J.  The  plaintiff,  who  Is  the 
wife  of  Geoi^e  Bollnger,  sues  to  recover 
the  value  ol  articles  taken  from  the  pos- 
session of  her  husband.  Her  complaint, 
as  stated  in  the  declaration, is  that  "John 
Gallagher,  one  nl  the  defendants,  upon 
the  advice,  order,  direction,  and  author- 
ity of  John  P.  Johns,  the  other  defendant, 
and  by  virtue  of  certain  proceedings  al- 
leged to  be  instituted  before  Philip  S.  Bow- 
man, Esq.,  one  of  the  justices  of  the  peace 
in  and  lor  said  county,  by  said  John  P. 
Johns  T.  Geo.  Bollnger,  seized  and  at- 
tached thesaid  chattels,  and  on  the  3d  day 
of  March  sold  the  same. "  This  "seizure, 
attachment,  and  sale"  she  alleges  were  un- 
lawful and  malicious,  and  made  after  the 
notice  of  her  title  to  the  articles  ho  seized 
and  sold. 

Two  questions  were  thus  raised,  viz. : 
Was  the  seizure  and  sale  under  the  attach- 
ment lawful  as  against  the  defendant  there- 
in, George  BuUnger?  If  so,  does  the 
plaintiff  show  a  title  in  herself  good 
against  her  husband's  creditor?  The  sev- 
enth and  eighth  assignments  relate  to  the 
first  of  these  questions.  The  learned  Judge 
seems  to  have  held  that  the  attachment 
proceedings  were  absolutely  void  because 
the  plaintiff's  affidavit  did  not  set  out  the 
non-residence  of  the  defendant.  This 
would  have  been  fatal  to  the  attachment 
on  a  motion  to  quash,  but  no  motion  to 
quash  was  made.  The  attachment  was 
returned  with  a  personal  service  on  the 
defendant.    On  the  retui-n-day  the  defend. 


ant  appeared  In  person  and  by  counsel. 
A  trial  was  had  upon  the  merits,  and  judg- 
ment rendered  In  favor  of  the  plaintiff  for 
f  150,  with  costs  of  suit.  On  this  judgment 
an  execution  was  Issued,  and  by  virtue  of 
the  execution  the  attached  property  was 
sold.  We  have  no  doubt  that  the  sale  so 
made  divested  the  defendant's  title,  and 
justified  the  sale  by  the  constable,  so  far 
as  George  Bollnger  Is  concerned.  The 
third,  seventh,  and  eighth  assignments 
are  therefore  sustained. 

The  seizure  and  sale  having  been  made 
under  legal  process  against  George  Bo- 
llnger, we  come  next  to  Inquire  whether 
the  plaintiff  showed  a  title  In  herself  to 
the  articles  sued  for.  She  was  claiming  to 
be  the  owner  of  property  In  her  husband's 
possession,  and  making  tbisclalm  against 
one  who  Is  shown  to  be  a  creditor  of  her 
husband.  It  was  therefore  her  duty  to 
show  that  she  paid  for  it  out  of  her  sepa- 
rate estate.  Ganiber  v.  Gamber,  18  Pa. 
St.  363;  Bradford's  Appeal,  29  Pa.  St.  613; 
Seeds  V.  Kahler,  76  Pa.  St.  262;  Blum  v. 
Ross,  116  Pa  St.  163, 10  Atl.  Kep.  32.  This 
she  did  not  do,  and  because  she  did  not 
she  had  no  right  to  recover  against  her 
husband's  creditor,  or  against  the  officer 
who  executed  the  process  on  which  the 
sale  took  place. 

The  defendant's  third  point  should  also 
have  been  affirmed.  The  taws  of  a  sister 
state,  affecting  the  rights  of  married 
women,  are  not  taken  judicial  notice  of  by 
the  courts  of  this  state ;  and  for  that  rea- 
son they  will  be  assumed  to  be  the  same 
as  our  own,  unless  shown  by  competent 
evidence  to  be  different.  The  alleged  tres- 
pa'ss  was  committed  in  this  state.  The 
action  was  brought  here.  The  lex  fori 
was  to  be  applied,  unless  some  reason  for 
refraining  from  Its  application  was  made 
to  appear  on  the  trial.  No  such  reason 
was  shown,  and  plaintiff  was  therefore 
bound  to  make  her  case  In  accordance 
with  the  laws  of  this  state.  For  the  rea- 
sons now  given  the  judgment  Is  reversed, 
and  a  ventre  facias  de  uovu  awarded. 


'  (xn  Pa.  St.  98) 
Hill  et  al.  v.  Parueb  et  al. 

{Supreme  Cowrt  of  PenngyVvania.    Oct  6, 1891.) 

MiVES  AND  Mining — Nkqliqencb  in  Mining  Coal 
— ^Damage  to  Subpace — Liabilitt  op  Lessor — 
Pleading — Misjoinder. 

1.  The  lessor  of  coal  lands  is  ■prima  facie  not 
liable  to  the  owner  of  the  surface  for  damages 
caused  by  the  lessee's  negligence  in  mining  and 
taking  out  coal. 

2.  In  an  action  by  the  owner  of  the  sarface 
against  the  owner  of  coal  lands  for  damages  by 
reason  of  the  latter 's  mining  and  taking  oat  coal, 
a  covenant  in  the  deed  from  defendant  to  plain- 
tiff to  make  good  all  such  damage,  if  relied  on  as 
the  basis  of  the  action,  must  be  declared  on. 

8.  A  joint  action  by  the  owner  of  the  sarface 
of  coal  lands  cannot  be  maintained  against  the 
owner  and  lessor  of  the  coal  underneath  it,  based 
on  a  covenant  in  his  deed  of  the  surfaoe  to  plain- 
tiff to  make  good  all  damages  to  the  surface  by 
reason  of  mining  the  coal,  and  against  the  les- 
see, b:»ed  on  his  negligence  in  mining  and  tak- 
ing out  coal. 

Appeal  from  court  of  common  pleas,  Lu- 
zerne county;  Charles  £.  Rice,  Judge. 

Trespass  on  the  case  by  S.  W.  Hill  and 
T.  J.  Hill  against  A.  Pardee  &  Co.  and  the 
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Lehigh  Valley  Ballroad  Company  for  an> 
lawfully  and  negligently  removlns;  coal 
from  under  plaintlHs'  mill,  by  reason  of 
which  the  mill  was  damaj^d.  Judgment 
for  plaintiffs.  Defendants  appeal.  Bn- 
versed. 

It  appeared  from  the  evidence  that  the 
Hazleton  Railroad  Company,  with  which 
the  defendant  Lehigh  Valley  Railroad  Com- 
pany was  afterwards  consolidated,  con- 
veyed the  lot  on  which  plaintiffs'  mill  was 
situated  to  one  Meyers,  reserving  the  right 
to  mine  and  taice  out  the  coal  underneath 
the  same,  and  covenanting  to  make  good 
any  damage  done  to  the  surface  In  doing 
so.  Meyers  afterwards  conveyed  to  plain- 
tiffs. Before  the  acts  complained  of  by 
plaintiffs,  the  defendant  railroad  compnny 
had  leased  the  coal  to  defendants  Pardee 
&  Co.,  and  the  acts  were  done  by  them. 
By  defendant's  fourth  point  tiie  court 
was  aslced  to  charge  that  there  could  be 
no  recovery  against  the  defendant  railroad 
company,  but  the  point  was  negatived. 

Q.  A.  Gates  and  A.  B.  Bmnd&ge,  for  ap- 
pellants. Geo.  H.  Troutman,  G.  L.  Hal- 
eey,J.  Vaughan Darling,  and  H.  H'.  Palmer, 
tor  appellees. 

Mitchell,  J.  This  action  joins  two  de- 
fendants whose  liability  may  be  essentially 
different.  The  declaration  is  in  case  for  a 
Joint  act  in  unlawfully  and  negligently  re- 
moving the  coal  from  under  plaintiffs' 
mill,  without  leaving  sufBcient  support, 
whereby  the  surface  of  the  land  settled, 
with  resnltlng  damage  to  the  mill.  But 
the  evidence,  even  on  the  part  of  the  plain- 
tiffs, showed  that  the  railroad  company 
had  leased  the  land  to  Pardee,  the  other  de- 
fendant, before  any  of  the  acts  which  were 
claimed  to  have  cansed  the  injury  were 
done,  and  that  all  of  such  acts  were  done 
by  Pardee.  Prima  lUcle,  therefore,  the 
railroad  company  was  not  liable  under  the 
evidence  in  this  action,  (Offerman  v.Starr, 
2  Pa.  St.  894,)  and  the  defendants'  fourth 
point  should  have  been  affirmed. 

It  is  argued  now  that  the  railroad  com- 
pany is  liable  under  the  covenant  by  its 
predecessor  to  make  good  any  damage 
done  to  the  surface  of  plaintiffs'  lot  by  the 
mining  operations  conducted  underneath 
it.  But  this  covenant  is  not  declared  upon 
a8thebaBi8oftheaction,and,ifithad  been, 
then  Pardee  &  Co,  would  have  been  im- 
properly joined,  for  they  were  not  parties 
to  the  covenant.  The  cases,  like  Horn  v. 
Miller,  138  Pa.  St.  640.  20  Atl.  Rep.  706. 
which  hold  that  trespass,  or  trespass  on 
the  case,  is  the  proper  remedy  for  disturb- 
ance of  a  right,  even  where  such  right  has 
been  acquired  by  grant  or  covenant,  do 
not  apply,  nor  do  they  authorize  the  join- 
der of  parties  where  the  liability  of  one 
arises,  it  at  all,  from  covenant,  and  that  of 
the  other  from  a  tort,  pure  and  simple. 

The  other  qnestious  in  the  case,  the  ex- 
tent to  which  theobllgatlon of  lateral  sup- 
port applies  in  favor  of  a  party  acquiring 
title  after  the  operation  causing  the  in- 
jury has  been  completed,  and  the  statute 
of  limitations,  can  be  better  determined 
when  plaintiffs  have  elected  which  of  the 
defendants  to  pursue  in  the  present  act!  on. 
Judgment  reversed,  and  venire  de  novo 
awarded. 


(P4. 

a«  F«.  8t  lOO 
SB  AW  et  aL  v.  t'LSMiNa. 
{Supreme  Court  of  Pennsylvania.    Got. »  1691.) 

Sale— ACTI02T  for  the  Pbicb— Evidkhci— 
8et-0w. 

1.  In  an  action  for  the  prioe  of  yam  sold  de- 
fendant, the  latter  claimed  uiat  he  acted  as  broker 
merely,  and  that  the  sale  was  made  to  one  B.,  to 
whom  the  yarn  was  delivered  by  plaintiSa.  The 
court  admitted  evidence  that,  after  B.  t>egan  to 
manufacture  the  yam  into  oloth,  he  complained 
that  it  was  of  interior  quality,  and  threatened 
to  cut  it  from  his  looms;  wherenpon  plaintiffs 
agreed  to  stand  any  loss  be  might  sastain,  and 
that  B.  worked  it  up  at  a  certain  loss.  Defend- 
ant was  not  a  party  to  the  agreement.  Held, 
that  the  evidence  was  admissible  on  the  qnestion 
whether  the  sale  was  made  to  defendant  or  to  B., 
hut  was  not  sufBcient  to  release  defendant  froi« 
liabllitv  if  he  was  the  porcbaser. 

2.  In  suuh  action,  it  being  against  defendant 
as  the  purchaser,  loss  sustained  by  B.  in  working 
up  the  yarn  into  cloth,  which  plaintiffs  agreed  to 
make  good  to  him,  could  not  be  made  the  subject 
of  a  set-off. 

Appeal  from  conrt  of  common  pleas, 
Philadelphia  county ;  Biduls,  Judge. 

Action  by  James  B.  Shaw  and  Owen  L. 
Broadbent,  trading  as  Richard  Kershaw 
&  Co.,  against  George  M.  Fleming,  for  tbo 
price  of  yam  sold  defendant,  and  deliv- 
ered to  one  Brooke.  Judgment  for  defend- 
ant, and  plaintiffs  appeal.    Reversed. 

Wmiam  S.  Divine  and  Samuel  B.  Ba^, 
for  appellants.  Geoige  B.  Carr,  for  ap- 
pellee. 


McCOLLtJH,    J. 
tions    of   error 
many  questions. 


There  are  25  speciflea- 
In   this  case,  bat  not  so 

It  is  an  action  brought 
by  the  appellants  to  recover  the  price  of 
worsted  yarn  which  they  allege  they  add 
to  the  appellee  in  February  and  March, 
1887,  and  by  bis  directions  delivered  to  one 
John  W  Brooke,  a  manufacturer  of  cloths. 
There  is  no  dispute  concerning  theqaan- 
tity  or  price  of  the  yam.  The  defenses  to 
the  claim  aremanlfold,  and  somewhatcom- 
plicated.  The  appellee  says  that  the  yam 
was  not  sold  to  him,  but  to  Brooke,  and 
that  he  acted  in  the  transaction  simply  as 
n  broker;  that  the  yarn  was  sold  by  sam- 
ple, and  at  the  request  of  the  appellants 
he  guarantied  the  sale;  that  they  snbae- 
quently  entered  into  a  new  contract  with 
Brooke,  by  which  the  appellee  was  re- 
leased from  liability  to  them;  and, finally, 
that  the  yarn  was  not  equal  to  the  sara- 
pie,  and  by  reason  of  its  inferior  quality 
Brooke  sustained  a  loss  of  about  $3,000  In 
excess  of  the  price  he  agreed  to  pay  for  It. 
In  considering  these  defenses  in  their 
order,  we  inquire,  first,  whether  the  yam 
was  sold  to  the  appellee.  If  it  was  not, 
that  is  a  sufficient  answer  to  the  appel- 
lants' claim,  and  the  end  of  the  case.  If  It 
was,  and  the  sale  was  by  sample,  it  was 
the  duty  of  the  vendors  to  deliver  yarn 
which  was  merchantable,  and  correspond- 
ed in  kind  with  the  sample.  The  sale  was 
prior  to  the  act  of  18th  of  April,  1RK7,  (P. 
L.  21°,)  relating  to  sales  by  sample,  and 
is  therefore  unaffected  by  it.  If  the  ven- 
dors delivered  yarn  which  was  merchanta- 
ble, and  followed  the  sample  in  kind,  they 
were  entitled  to  recover  the  price  of  it 
from  their  vendee.  Did  they  release  him 
from  his  liability  as  purchaser  by  any- 
thing which  passed  between    them   and 
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Brooke,  respecttng  the  quality  of  the  yam 
and  bis  loss  upon  it  ?  There  was  certainly 
no  formal  contract  between  them,  nor  any 
agreement  whatever  to  which  the  appellee 
was  a  party.  Brooke  teetlfled  that  the 
yam  wan  of  Inferior  quality,  and  that  he 
threatened  to  cut  it  out  of  his  looms,  bat 
that  on  the  aaaurance  of  the  appellants 
that  they  would  stand  the  loss,  if  any,  he 
proceeded  to  work  it  np.  In  all  this.  If 
true,  there  was  no  Interference  between 
him  and  his  vendor,  and  nothing  to  im- 
pctlr  the  obligation  of  the  latter  to  the 
parties  from  whom  he  purchased.  It 
might  have  a  bearing  on  the  question 
whether  the  yarn  was  sold  by  the  appel- 
lants to  Brooke  or  Fleming,  but  could 
not  destroy  a  contractual  relation  exist- 
ing between  Fleming  and  the  appellants. 
There  was  no  element  of  a  novation  In  tt. 
If  it  obliged  the  appellants  to  account  to 
Brooke  for  his  loss  on  the  sale  of  cloths 
manufactured  from  the  yarn,  it  did  not 
make  such  loss  a  set-off  in  this  action. 
The  testimony  in  relation  to  this  loss  was 
Irrelevant  and  confusing,  and  its  presence 
In  the  case,  coapled  with  the  instructions 
upon  it,  may  have  defeated  the  appellants. 
Instead  of  excluding  the  evidence  when 
offered,  or  substantially  withdrawing  it 
from  the  jury,  as  he  should  have  done,  the 
learned  judge  Instructed  them  that  the  ap- 
pellee was  entitled  to  a  credit  for  the  loss, 
although  he  t6Id  them  at  the  same  time 
that  the  talk  or  agreement  under  which 
he  held  that  the  appellants  became  liable 
to  Brooke  for  it  destroyed  the  appellee's 
liability  to  them.  Under  these  instruc- 
tions, the  appellee  was  allowed  to  appro- 
priate In  payment  of  a  claim  from  which 
itwas  ruled  thathe  was  released  a  loss  sus- 
tained by  his  Vendee.  But,  as  we  have 
seen,  if  the  appellee  was  a  purchaser  of  the 
yam,  his  obligation  to  pay  his  vendors 
the  price  of  it  was  not  affected  by  any- 
thing which  passed  between  them  and 
Brooke,  and  there  was  error  in  the  admis- 
sion of  evidence  as  to  the  latter's  loss,  and 
in  the  instructions  founded  upon  It.  If 
Brooke  was  the  purchaser  of  the  yarn 
from  the  appellunt8,and  they  sued  him  for 
the  price  of  it,  we  might  properly  inquire 
huw  their  respective  rights  and  obligations 
nuder  the  sale  were  affected  by  what 
passed  between  them  concerning  the 
quality  of  the  yarn  and  a  loss  by  the  ven- 
dee. In  such  ease,  if  It  was  ascertained 
that  the  parties  made  the  sample  the 
standard  of  quality,  and  the  yam  deliv- 
ered was  inferior  to  it,  the  rule  by  which 
the  vendee's  damages  should  be  measured, 
and  the  competency  of  the  evidence  offered 
to  establish  them,  might  require  consider- 
ation. But  as  these  questions  are  not 
legitimately  before  us,  and  as  the  discus- 
sion of  matters  not  Involved  in  the  case  is 
profitless  and  often  mischievous  In  Its 
consequences,  we  express  no  opinion  upon 
them.  Indeed,  wo  cannot  intelligently 
consider  them  until  the  parties  have  sub- 
mitted their  claims  and  proofs  with  refer- 
ence to  the  issues  Joined  between  them. 
We  summarize  our  conclusions  in  the  case 
as  follows:  The  appellants  claim  that 
tbcy  sold  the  yarn  to  the  appellee,  and 
they  roast  prove  this  claim,  or  tall  in  their 
nction.  It  they  sold  the  yarn  to  him  by 
v.22A.no.20— 52 


sample,  and  delivered  yam  which  wa» 
merchantable,  and  followed  the  sample  In 
kind,  they  are  entitled  to  recover  from 
him  the  price  of  it,  unless  they  have  re- 
leased him  from  his  liability  to  them  as  a 
purchaser.  The  evidence  of  what  passed 
between  them  and  Brooke  respecting  the 
quality  of  the  yarn,  and  their  responsibili- 
ty to  him  for  a  loss,  is  admissible  on  the 
question  whether  Brooke  or  Fleming  was 
their  vendee:  but  it  is  not  sufflcient  to  re- 
lieve the  latter  frnm  his  obligation  to  pay 
for  the  yarn  it  he  was  the  purchaser  of  It, 
nor  is  a  loss  which  his  vendee  sustained 
admissible  as  a  set-off  in  this  action  for 
the  price.  To  the  extent  that  the  rulings 
complained  of  are  in  conflict  with  this 
opinion,  the  specifications  of  error  are  sus- 
tained. Judgment  reversed,  and  a  renire 
Ikclai)  de  uovo  awarded. 

(144  Pfc  St.  14) 


Mattimobes  V.  City  of  Erie. 
(Supreme  Court  afPennayloania.    Oct  6, 1S9L> 

UUNIOIPAL  COHPORATIOSS  —  QpSTBCOTIO^tS  NBAS 
BrDBWALK  —  ITOTIOB  —  LIABILITY  FOR  ISJOBT— 
GORTHIBUTOST  NbOLIQBKCB. 

1.  In  an  action  for  personal  injuries  oatised 
by  defendants'  negllgenoe,  an  instruction  tbat 
plaintiff  oannot  recover  if  he  was  gallty  of  any 
Diligence  which  "materially"  contributed  to  the 
inj  ury  is  erroneous,  the  rule  being  that  any  neg- 
ligence on  his  part  will  preclude  his  reaovery. 
Honongahela  City  v.  Fischer,  111  Pa.  St.  9, 2  Atl. 
Rep.  87,  and  Supply  Ca  v.  Bovmdy,  122  Fa.  St. 
4«>,  16  AU.  Rep.  »»,  followed. 

8.  The  fact  that  a  manufactorer  of  machin- 
ery, for  the  purpoae  of  shipment,  stores  on  & 
public  lawn  between  the  sidewalk  and  road-way 
of  a  street,  and  not  on  the  sidewalk  or  road- way 
itself,  iron  wheels  and  other  machinery,  is  not 
sufflcient  to  render  the  city  liable  for  injuries  sus- 
tained by  reason  of  a  wheel  l>eing  so  negligently 
placed  on  the  lawn  as  to  fall  on  being  touched, 
unless  the  city  had  distinct  notice  of  that  partic- 
ular ne^igenoe  in  tlie  placing  ot  such  wheel  or 
others;  and  a  mere  petition  of  citizens,  remon- 
strating against  Uie  manufacturing  company's  be- 
ing allowed  to  place  machinery  on  the  lawn,  on 
the  ground  that  it  was  unsightly  and  liable  to 
frighten  horses,  is  not  sufflcient. 

Appeal  from  court  of  common  pleas,  Erie 
county,  Frank  CIunnison,  Judge. 

Action  by  William  Mattlmore,  by  bis 
next  friend,  against  the  city  of  Erie,  for 
personal  inJuricH.  Judgment  for  piaintlB. 
Defendant  appeals.    Reversed. 

The  evidence  showed  tbat  the  street  on 
which  the  accident  occurred,  which  was 
100  feet  wide,  had  been  laid  out  with  a 
road-way  in  the  center  40  feet  wide,  side- 
walks on  either  side  10  feet  wide,  and  a 
lawn  with  trees  between  theroad-wayand 
sidewalk.  A  mauufacturlng  company, 
engaged  in  making  machinery,  were  ac- 
customed to  store  wheels  and  other  ma- 
chinery on  this  lawn  for  the  purpose  of 
shipment.  On  the  day  in  question  an  iron 
wheel,  together  with  other  pieces  ot  ma- 
chinery, were  stored  there,  the  wheel  being 
on  the  lawn,  near  the  sidewalk ;  and  when 
plaintiff,  a  boy  of  nine,  touched  it,  it  fell 
and  injured  him.  This  was  the  Injnry  for 
which  this  suit  was  brought. 

Joseph  P.  O'Brieu,  Johu  P.  Vincent,  and 
JB.  A.  Wnlling,  for  appellant.  Qeo.  A.  Al- 
len and  L.  Rosenzwein,  for  appellee. 

Green,  J.  We  are  obliged  to  sustain  the 
eighth  assignment  of  error.    The  learned 
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court  below,  In  the  general  charge  to  the 
jury  on  the  sabject  of  contributory  negli- 
gence of  the  plaintiff,  aaid :  "  It  Is  a  princi- 
ple of  law  that,  although  the  defendant 
In  an  action  of  this  Icind  may  have  been 
guilty  of  negligence,  }-et  If  the  plain  tlBhitn- 
Belf  was  guilty  of  any  negligence  which 
materially  contributed  to  the  happening 
of  the  Injury,  then  he  cannot  recover,  no 
matter  how  negligent  the  defendant  may 
have  been. "  This  is  in  direct  confiici  with 
at  least  two  of  our  recent  cases.  Monon- 
gahela  City  v.  Fischer,  111  Pa.  St.  9, 2  Atl. 
Rep.  87;  Supply  Co.  v.  Boundy,  122  Pa.  St. 
449, 15  Atl.  Bpp.  865.  In  both  of  theseit  wiis 
held  that  any  limitation  upon  the  eRect  of 
any  degree  of  contributory  negligence  of  the 
plaintiff,  as  defeating  his  right  of  recovery, 
was  vicious,  and  could  not  be  tolerated. 
In  the  first  of  them  the  present  chief  justice 
said :  "  But  if  we  substitute  the  word  '  ma- 
terial' for  the  word  '  any,'  we  practically 
abolish  the  rule,  for  a  jury  can  always 
find  a  way  to  avoid  it.  The  rule  Itself  is 
valuable,  and  rests  upon  sound  principles. 
We  are  not  disposed  to  allow  it  to  be  un- 
dermined." It  is  contended,  however, 
that  the  law  was  correctly  stated  in  the 
subsequent  part  of  the  charge,  and  there- 
fore the  jury  was  not  misled,  or  may  not 
have  been  misled,  by  the  erroneous  in- 
struction. Upon  examining  the  charge, 
however,  we  find  that  the  only  portion  of 
it  in  which  the  legal  principle  la  stated  is 
the  part  above  quoted,  and  there  the  er- 
ror distinctly  appears  in  the  statement  of 
the  principle  itself  and  as  a  part  of  it. 
There  Is  no  qualification  of  it  anywhere 
elselu  thecharge.  What  follows  is  merely 
by  way  of  illustration,  as  applied  to  the 
facts  of  the  present  case.  The  learned 
judge  did  tell  the  jury  that  if  they  found 
that  the  boy  was  playing  with  the  wheel, 
and  attempting  to  move  it,  and  thereby 
caused  It  to  fall,  he  would  be  guil  ty  of  con- 
tributory negligence,  and  could  not  recov- 
er. But,  under  the  charge  as  it  then  stood. 
It  would  be  quite  possible  for  the  jury  to 
find  that,  although  the  boy  was  playing 
with  the  wheel,  bis  action  did  not  mate- 
rially coptribute  to  the  injury,  and  there- 
fore they  could  render  a  verdict  in  his 
favor.  There  was  evidence  that  the  wheel 
was  very  Insecurely  placed  In  its  position, 
and  tilted  over  upon  the  least  touching  of 
it,  and  the  Jury  may  have  very  naturally 
thought  its  Insecure  position  was  more 
material  in  producing  its  fall  than  the 
boy's  playing  with  it.  It  is  this  very  op- 
portunity to  misapply  the  law,  if  degrees 
of  contributory  negligence  are  tolerated, 
which  requires  from  the  court  a  rigid  ad- 
herence to  the  rule  which  forbids  a  recov- 
«ry  by  a  plaintiff  in  an  action  for  negli- 
gence, who  has  contributed  In  any  degree 
to  his  own  injury. 

For  some  unexplained  reason,  the  pres- 
«nt  action  was  not  brought  against  the 
parties  who  were  guilty  of  the  actual  neg- 
ligence which  caused  the  plaintiff's  injury. 
It  was  brought  against  the  city  instead 
of  the  Stearns  Manufacturing  Company. 
The  conditions  of  liability  are  very  differ- 
«nt  in  the  case  of  the  city  from  those 
which  are  controlling  in  the  case  of  the 
company.  The  liability  of  the  latter  de- 
pends only  upon  the  fact  of  their  negli- 


gence resulting  In  the  plaintiff's  injury. 
But  the  liability  of  the  city  is  not  a  nec- 
essary consequence  of  the  mere  neglect  of 
tbecompany.  Something  more  isrequired 
to  be  proved  in  the  action  against  the 
city  than  the  fact  that  the  company  wag 
guilty  of  the  negligence  which  resulted  in 
the  plaintiff's  Injury.  Other  elements  en- 
ter into  the  Inquiry  as  to  the  responsibili- 
ty of  the  city.  The  city  had  nothing  to 
do  with  the  placing  of  the  wheel  which  fell 
upon  the  plaintiff,  and  therefore  cannot 
be  charged  with  the  consequences  which 
resulted  from  Its  negligent  placing.  The 
wheel  was  not  standing  in  any  part  of 
the  public  highway,  and  therefore  the 
mere  fact  of  its  being  where  it  was  did  not 
contribute  to  an  obstruction  to  the  travel 
on  either  the  road  or  the  sidewalk.  While 
it  must  be  conceded  that  a  municipality 
is  chargeable  with  the  consequences  of 
the  presence  of  an  actual  obstruction  In 
the  highway,  as  soon,  at  least,  as  it  can 
be  said  to  have  knowledge  of  the  ob- 
struction, there  is  scarsely  a  parallelism 
between  the  conditions  of  liability  in  such 
circumstances  and  those  which  are  re- 
quired in  such  a  case  as  this.  Of  course,  if 
this  wheel  had  been  upon  private  grounds, 
it  will  not  be  pretended  that  the  city 
would  be  responsible,  even  though  it 
stood  very  near  to  the  highway.  Being 
upon  ground  which,  though  public,  was 
not  in  use  as  a  highway.  It  certainly  does 
not  follow,  by  any  necessary  inference, 
that  the  city  would  be  liable  upon  the 
principle  that  it  is  an  obstruction  to  the 
highway.  It  Is  plain  that,  as  the  injury 
In  question  was  not  the  result  of  the  mere 
presence  of  the  wheel  on  the  lawn,  the 
city  is  not  liable  because  of  such  presence 
only.  We  think  it  follows,  hence,  that  the 
city  is  not  liable  for  the  negligence  of  plac- 
ing it,  unless  it  had  at  least  distinct  no- 
tice of  that  particular  negligence  in  the 
placing  of  either  this  wheel  or  of  other 
wheels.  There  was  not  a  particle  of  evi- 
dence of  any  sucb  notice  as  this  in  the 
case,  either  as  to  this  wheel  or  others. 
On  the  contrary,  there  was  ample  proof 
that  no  accident  of  this  kind  had  ever  oc- 
curred from  the  placing  of  any  of  the  ma- 
chinery, and  there  was  no  plausible  or 
possible  ground  of  inference  that  an  acci- 
dent would  happen  simply  because  of  the 
manner  in  which  the  machinery  was 
placed  upon  the  lawh.  If,  then,  the  city's 
liability  mast  be  worked  out  as  the  con- 
sequence of  a  disregarded  notice,  such. no- 
tice must  have  been  directed  to  the  par- 
ticular negligence  which  produced  the  in- 
jury, and  of  that  kind  of  notice  there  was 
no  proof.  The  mere  fact  of  the  presence 
of  the  machinery  might  give  riseto  a  duty 
to  remove  it,  biit  that  is  not  the  duty 
whose  violation  occasioned  the  injury, 
and  it  is  inconsequential  as  a  source  of 
legal  liability.  The  petition  of  citiaens, 
presented  to  city  councils  during  the  year 
before  the  accident,  was  rather  a  remon- 
strance against  the  presence  of  the  whole 
body  of  machinery  on  the  lawn,  as  being 
an  unsightly  spectacle,  and  injurious  to 
the  rights  of  property  owners,  than  as  a 
source  of  danger  to  individuals.  It  was 
charged  in  the  petition  that  the  storage 
of  such  a  great  quantity  of  machinery,  so 
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near  the  road,  would  tend  to  frighten 
horses  and  cause  runaways,  but  there 
was  no  specific  notice  ot  any  special  neg- 
ligence  In  the  manner  ot  placing  particular 
articles.  We  are  of  opinion,  therefore, 
that  the  facts  necessary  to  give  rise  to  the 
liability  of  the  city  for  this  particular  In- 
Jury  do  not  appear  In  the  testimony;  and, 
as  there  was  no  proof  that  the  wheel  that 
caused  the  Injury  had  been  placed  in  its 
position  any  considerable  length  of  time 
before  the  accident,  we  think  the  first,  sec- 
ond, fourth,  sixth,  and  seventh  assign- 
ments are  sustained.  We  do  not  sustain 
the  fifth  and  ninth  assignments,  as  there 
was  some  evidence  of  a  permattent  loss  of 
earning  power  to  some  extent,  and  its  af- 
fect was  for  the  Jury.    Judgment  reversed. 


a**  Pa.  St  S3S) 

DuNUAP  v.  Linton, 
(Supreme  Court  of  Pennsylvania.    Oct.  6, 1891.) 

BBDVOTIOIT — AcrriON  BT  PaBENT — LiHITATIONg. 

The  statate  ot  limitations  begins  to  ran 
against  an  aotion  tor  damages  by  a  father  for  the 
seduction  of  his  minor  daughter  from  the  time  of 
the  seduction,  that  being  the  cause  of  action,  and 
subsequent  results  giving  no  new  catise  of  action, 
but  only  atTecting  the  damages. 

Appeal  from  court  of  common  pleas, 
Lancaster  county;  J.  B.  Livingston, 
Judge. 

Action  by  James  Dunlap  against  John 
A.  Linton  for  damages  for  seduction  of 
plaintiff's  minor  daughter.  Judgment  for 
plaintiff,  and  defendant  appeals  Re- 
versed. 

It  appeared  that  the  seduction  occurred 
more  than  six  years  before  the  commence- 
ment of  the  action,  and  defendant's  first 
point,  wiilch  was  refused,  was  that  the 
action  was  barred  by  the  six-years  stat- 
ute of  limitations. 

J.  W.  F.  SwUt&ud  B.  R.  FultOD,  for  ap- 
pellant.   6.  F.  Davis,  for  appellee. 

Mitchell,  J.  The  courts  have  been  al- 
ways liberal  in  sustaining  actions  of  this 
kind,  and  we  have  accordingly  looked 
carefully  through  the  present  case,  with 
every  disposition  to  save  the  verdict,  but 
settled  principles  seem  clearly  against  it. 
Though  no  authority  has  been  found  on 
the  exact  point  as  to  the  statute  of  lim- 
itations, yet  all  the  cases  treat  the  se- 
duction as  the  cause  ot  action,  even  though 
it  be  not  actionable  unless  loss  of  serv- 
ice follow.  Thus,  in  Chltty's  note,  3  Bl. 
Comm.  143,  it  is  laid  down  as  settled  that 
"in  that  action  which  is  in  most  general 
use,  vie.,  a  per  quod  aerrltlum  amlstt,  the 
father  must  prove  that  his  daughter, 
when  seduced,  actually  assisted  in  some 
degree  in  the  housewifery  of  his  family;" 
and,  though  thelaterauthoritles  are  that. 
If  the  daughter  be  under  age  or  over  age, 
and  residing  with  the  father,  service  will 
be  presumed  if  it  is  within  the  power  of 
the  father  to  command,  yet  no  change 
has  been  made  as  to  the  time  to  which 
the  test  shall  be  applied,  to-wit,  the  time 
of  tlie  seduction ;  and  all  of  our  own  cases 
In  which  the  subject  Is  touched  at  all,  go 
upon  the  same  view.    Thus,  in  Wilson  v. 


Spronl,  8  Pen.  &  W.  49,  It  is  said  by  Ross, 
J.:  "The  relation  of  master  and  servant 
must  exist  between  the  plaintiff  and  the 
person  seduced  at  the  time  when  the  injury 
is  committed."  In  South  v.  Dennlston, 
2  Watts,  474,  it  was  held  that  a  widowed 
mother,  with  whom  the  daughter  did  not 
live  at  the  time  ot  the  seduction, could  not 
maintain  the  action,  although  thelylng- 
In  took  place  in  the  mother's  house,  and 
the  expenses  were  paid  by  her.  Gibson,  C. 
J.,  said  the  action  was  founded  exclusively 
on  the  relation  of  master  and  servant,  and, 
the  gist  of  Itbelngtheconsequential  loss  of 
8erviee,"lf  thlsright  be  divested  orexplred 
the  relation  cau  be  renewed  but  by  actual 
service,  which,  to  found  an  action  for  the 
interruption  oT  it,  must  have  existed  at 
the  doing  ot  the  act  of  which  the  interrup- 
tion is  a  consequence.  •  •  •  But,  a 
mother  being  at  best  in  the  category  of  a 
father  who  has  parted  with  bis  rights,  can 
maintain  the  action  but  on  proof  of  actual 
service  at  the  time  of  theseductlon. "  And 
this  la  quoted  with  approval  by  Sek- 
GEANT,  J.,  In  Femsler  v.  Moyer,  3  Watts 
&S.  416.  "The  mother,  not  being  bound 
to  maintenance,  can  maintain  the  action 
only  by  proving  actual  service  at  the  time 
of  seduction. "  But  a  case  which  seems  to 
put  the  matter  beyond  further  contention 
is  Logan  v.  Murray,  6  Serg.  &  R.  175. 
There  thedaughter  was  seduced  during  her 
father's  Ute-tlme,  but  was  not  confined 
until  after  his  death,  while  living  with 
and  rendering  service  to  her  mother,  who 
was  at  the  expense  of  the  confinement. 
It  was  held  that  an  action  by  the  mother 
could  not  be  maintained.  "Whatever 
damage  the  mother  might  sustain,"  said 
Duncan,  J.,  "arose  from  an  act  com- 
mitted in  the  father's  lite-time.  The 
daughter  was  his  servant.  When  the 
mother  became,  on  her  husband's  death. 
the  mistress  of  the  house,  the  mischief  was 
done;  the  daughter  came  into  her  service 
pregnant.  If  the  alleged  trespass  gave  her 
no  cause  of  action,  the  consequence  of  the 
trespass  could  not.  •  »  •  i  agree  that 
this  action  Is  considered  with  great  liber- 
ality, and  that  courts  of  justice  have  ex- 
tended It  very  far  in  comprehending  not 
only  parents,  but  other  relatives  in  loco 
parentis;  but  they  have  always  adhered 
to  the  nature  of  the  action  ;  haveneverex- 
tended  it  to  cases  where  at  the  time  of  the 
Injury  done  the  person  complaining  was 
not.  In  contemplation  of  law,  either  en- 
joying the  services  of  others  or  having  a 
right  to  retain  them.  •  •  •  The  lying- 
in  expenses,  the  support  of  the  daughter, 
the  mental  pain  she  may  have  sustained, 
do  not  of  themselves  give  the  cause  of  ac- 
tion, although  In  truth  the  latter  forms 
the  principal  feature  in  giving  damages. " 
This  case  is  decisive  that  the  cause  of  ac- 
tion is  Che  seduction,  and  that  no  new  ac- 
tion arises  from  the  subsequent  results  to 
the  plaintiff.  It  establishes,  therefore,  that 
the  cause  of  action  In  the  present  case  was 
complete  more  than  six  years  prior  to  the 
writ,  and  that  the  statute  of  limitations 
was  a  bar.  The  defendant's  first  point 
should  have  been  affirmed.  Judgment  re- 
versed. 
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Denworth. 
^.Supreme  Covrt  of  Pennsyloania.   Oct.  6, 1891. ) 

<JOO'WaBBA!ITO— PLKADIKQ — CONBTITUTIOKAI.  IiAW 

—Local  Acts — City  Recordbr. 

1.  An  information  in  pio  warra/nto  set  forth 
that,  under  color  of  certain  acts,  defendant  uses 
a  certain  office  without  lawful  authority  therefor. 
The  answer  set  forth  that  defendant  was  duly 
qualified,  elected,  and  commissioned  under  such 
acts  as  such  officer,  and  was  entitled  to  hold  the 
office.  The  replication  joined  "issue  upon  the 
matter  alleged  in  the  answer. "  At  the  trial  the 
faots  set  up  in  the  answer  were  admitted  by 
plaintiff,  subject  to  ezoeption  as  to  their  rele- 
vancy. Held,  that  the  question  of  theralidltyot 
the  statutes  was  sufficiently  raised  by  the  plead- 
ings, and  such  question  was  the  only  one  for  de- 
terminatiun  at  the  trial. 

2.  Act  Pa.  March  24,  1877,  (P.  L.  41',)  "creat- 
ing and  defining  the  duties  and  powers  of  a  re- 
corder for  cities"  having  a  certain  number  of  in- 
habitants, which  provides  that  the  act  shall  only 
apply  to  such  cities  which  shall  by  ordinanoe 
thereof  accept  the  provisions  of  the  act,  and  the 
amendments  of  May  1,  1S79,  (F.  L.  41,)  and  Feb- 
ruary 14,  1881,  (P.  L.  6.)  are  invalid,  as  in  vio- 
latiOD  of  Const  art.  8,  $  7,  which  prohibits  the 
passage  of  any  local  or  special  law  regulating 
the  offices  of  counties,  cities,  townships,  etc. 
Appeal  of  City  of  Bcranton  Sohool-Dist.,  118  Pa. 
St  176,  6  AU.  Bep.  168,  followed. 

Appeal  from  court  of  common  pleas, 
Dauphin  county. 

Quo  warranto  to  oust  James  B.  Den- 
worth from  the  office  of  recorder  of  the 
city  of  Wllliamsport.  Defendant  appeals 
from  a  Judgment  on  a  verdict  directed  tor 
plaintiff.    Affirmed. 

The  Information  set  forth  that  under 
color  of  the  act  of  March  21,1877,  (P.  L.  47, 
and  the  supplementary  acts  o(  May,l,  1879, 
(P.  L.  44.)  and  February  14,  1881,  (P.  L. 
«,)  the  said  Denworth  uses  and  exercises 
the  office  of  recorder  of  the  city  of  WUl- 
iamsport "without  any  warrant  or  law- 
ful authority  therefor. ''  Defendant  by  his 
answer  alleged  that  he  was  duly  qualified, 
elected,  and  commissioned  under  said 
acts  as  such  recorder,  and  was  entitled 
thereunder  to  bold  the  office.  A  replica- 
tion was  llled  joining  "Issue  upon  the  mat- 
ters alleged  In  the  answer.*^  Upon  the 
trial  the  commonwealth  admitted,  subject 
to  exceptions  as  tn  their  relevancy,  all  the 
matters  alleged  In  the  answer.  The  court 
(McPhbbson,  J.)  charged  the  jury  as  fol- 
lows: "This  proceeding  Is  an  action 
brought  by  the  state  against  the  recorder 
of  the  city  of  Wllliamsport.  He  waselected 
under  the  authority  of  certain  acts  of  as- 
sembly which  hare  been  called  to  our  at- 
tention, and  which  we  bolle've  to  be  uncon- 
stitutional. We  therefore  Instruct  you  to 
render  a  verdict  In  favor  of  the  common- 
wealth upon  the  ground  that  the  acts  are 
unconstitutional,  and  the  defendant  has 
therefore  no  authority  to  exercise  the 
office  which  he  has  been  exercising  for  the 
last  two  years. "  The  following  order  was 
entered:  "And  now,  December  17, 1880,  it 
is  ordered,  adjudged,  and  decreed  that 
the  defendant,  James  B.  Denworth,  hath 
unlawfully  assumed  and  exercised  the 
duties  of  the  alleged  office  of  recorder  of 
the  city  of  Williamsport ;  that  the  act  of 
assembly  of  March  24, 1877,  and  Its  sup- 
plements, nnder  which  the  respondent 
claims  to  exercise  the  said  office,  are  un- 
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constitutional  and  void ;  that  the  defend- 
ant Is  therefore  without  title  to  the  said 
office;  that  he  be  ousted  and  forever  ex- 
cluded from  the  actual  exercise  thereof ; 
and  that  the  commonwealth  have  and  re- 
cover from  the  respondent  thecostsof  this 
proceeding."  Defendant  appealed,  assign- 
ing as  error  the  charge  to  the  jury  and 
the  making  of  the  order.  The  act  of  March 
24, 1877,  Is  entitled  "  An  act  creating  and 
dejBning  the  duties  and  powers  of  a  record- 
er for  cities  whose  population  does  not  ex- 
ceed 30,000,  and  is  not  less  than 8,500,  which 
accept  the  provisions  of  this  act. "  Sec- 
tion 1  provides  for  the  election  of  such 
officer  in  such  cities.  Section  14  provides 
that  the  act  shall  only  apply  to  such  cities 
of  the  prescribed  population  "  which  shall, 
by  ordinance,  duly  adopted  by  the  council 
or  councils  thereof,  and  affirmed  by  the 
mayor,  accept  the  provisions  of  this  act." 
The  act  of  May  1, 1879,  (P.  L.  44,)  enlarges 
the  jurisdiction  of  the  recorder;  and  sec- 
tion 9  amends' section  1  of  the  former  act, 
so  as  to  make  it  applicable  only  to  cities 
whose  population  does  not  exceed  17,000, 
and  Is  not  lees  than  10,000;  and  provides 
that  the  provisions  of  the  amendment 
shall  not  affect  any  city  which  has  thereto- 
fore accepted  the  provisions  of  the  first 
act,  and  elected  a  recorder.  The  act  of 
February  14, 1881,  (P.  L.  6,)  amends  sec- 
tion Oof  the  act  of  May  1,1879,  by  extending 
Its  provisions  to  all  cities  of  the  fifth  class 
organised  and  incorporated  under  the  act 
of  May  23, 1S74,  and  its  supplements. 

A/.  E.  Olmated,  for  appellant.  Jas.  A. 
Stranahan,  Deputy  Atty.  Gen.,  and  W.  V. 
Heasel,  Atty.  Gen.,  for  appellee. 

McCoLLDM,  ,1.  This  is  an  appeal  from  a 
judgment  of  ouster  from  a  public  office. 
The  judgment  was  entered  against  the 
appellant  on  the  ground  that  the  statutes 
under  which  he  claimed  title  to  the  office 
of  recorder  of  the  city  of  Williamsport 
were  unconatitucional,  and  his  contention 
here  is  that  their  validity  was  not  called 
in  question  by  the  pleadings.  The  objec- 
tions to  the  judgment  arepurely  technical, 
and  there  is  no  effort  to  show  that  the 
statutes  on  which  It  is  admitted  the  title 
of  the  appellant  to  the  office  from  which 
he  was  ousted  depends,  are  of  any  valid- 
ity. It  Is  obvious,  from  an  inspection  ut 
the  record,  that  the  only  question  for  the 
consideration  of  the  court  below  was  the 
constitutionality  of  these  statutes.  In 
the  information  on  which  the  writ  of  quo 
warranto  was  issued  It  was  charged  that 
the  appellant  used  and  exercised  the  of- 
fice of  recorder  under  color  of  them, and  io 
his  answer  thereto  It  wasaverred  that,  by 
their  terms,  be  became  and  was  entitled 
to  hold  the  said  office.  The  regularity  of 
the  proceedings  under  them  was  conceded 
upon  the  trial,  subject  to  objection  as  to 
their  relevancy.  It  Is  not  possible.  In  the 
presence  of  the  information,  answer,  and 
concession,  to  discover  any  dispute  con- 
cerning the  facts  in  the  case.  These  were 
admitted,  and  the  inquiry  related  tu  their 
legal  effect.  This  inquiry  necessarily  in- 
volved a  consideration  of  the  validity  of 
the  statutes  under  which  the  appellant 
claimed  he  was  entitled  to  hold  the  office, 
and  which  thecommon wealth  alleged  gave 
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him  no  more  than  color  of  title  to  it.  It  ia 
plain  from  the  pleadings,  the  derelopmentB 
on  the  trial,  and  the  charge  of  the  learned 
]adge  that  the  question  of  the  constltation- 
allty  of  these  statutes  was  presented,  con- 
sidered, and  passed  upon  in  the  court  be- 
low; and  whether  the  argument  made 
thereby  theconusel  for  thecommonwealth 
was  sufficiently  BpeciHc  to  satisfy  the  ap- 
pellant is  a  matter  with  which  we  hare 
no  concern.  We  may  add  that,  if  greater 
precision  in  the  pleadings  was  deemed 
necessary,  it  conld  have  been  secured  by 
an  amendment.  The  statutes  under  which 
the  appellant  claims  title  to  the  office  of 
recorder  are  in  palpable  conflict  with  sec- 
tion 7,  art.  8,  of  the  constitution.  They 
are  local,  because  confined  In  their  oper- 
ations to  cities  of  a  specified  population, 
which  shall  accept  them  by  ordinance 
duly  adopted  by  councils  and  approved  by 
the  mayor.  Whether  they  shall  apply  to 
a  city  of  the  class  described  depends  oh 
the  action  of  its  municipal  officers,  and  in 
consequence  thereof  one  city  of  the  class 
may  be  subject  to  their  provisions,  and 
other  cities  of  the  same  class  be  exempt 
from  them.  Without  further  elaboration 
of  the  subject  it  is  snfflcient  to  say  of  this 
legislation  that  It  is  such  as  was  con- 
deninwi  In  Appeal  of  City  of  Scranton 
School-Dlst.,113  Pa.  St.  176,  6  Atl.  Rep.  158. 
It  follows  that  a  correct  judgment  was 
entered  in  this  case,  and  the  specifications 
are  overruled.    Judgment  affirmed. 


0»  Pa.  St.  179) 

HOLLENBERQBR  V.  YaUKBT. 

{Supreme  Cowrt  of  Pennaylvcmia.   Oct  6, 1891.) 

Wills— MERasB  or  Intkbbst. 

S.,  who  was  one  of  eight  eqaal  heirs  of 
real  estate,  took  the  same  at  its  appraised  value, 
agreeing  to  pay  interest  on  one-third  the  piloe 
to  the  widotr  for  life,  and  on  her  death  the  |vln- 
cipal  sum  of  suoh  one-third  to  the  heirs,  includ- 
ing himself.  The  land  was  sold  to  plaintiff  by 
the  assignee  for  creditors  of  S.,  his  return  of 
sale  reciting  that  it  was  charged  with  the  pay- 
ment of  interest  on  11,798  to  the  widow  for  life, 
and,  on  her  death,  tl,798  "to  the  heirs  of  J^  less 
S.  '8  share,  who  was  one  of  tbe  heirs. "  Plain- 
tiff thereafter  sold  such  land  to  K. ,  by  deed  re- 
citing that  It  was  subject  to  the  payment  of  such 
Interest  to  the  widow,  and  on  her  death  "tbe 
money  to  be  paid  to  those  entitled  to  receive 
it "  K.  conveyed  to  defendant  by  deed  contain- 
ing a  similar  clause.  Beld,  in  an  action  by 
plaintiff  against  defendant  to  recover  one-eighth 
of  such  sum,  as  successor  of  8.  's  interest  there- 
in, that  the  share  of  H.  therein  was  not  a  lien  on 
the  land,  but  was  merged  in  his  title,  and  that 
such  title  passed  to  plaintiff  under  the  assignee's 
deed,  and  again  by  plaintiff's  deed,  and  was 
vested  in  defendant. 

Appeal  from  court  of  common  pleas, 
Franklin  county. 

Action  In  ussumpsit  by  John  Hollenber- 
ger  against  Daniel  Yaufcey.  Plaintiff  ap- 
pealed from  a  judgment  upon  a  verdict  di- 
rected for  defendant.    Affirmed. 

Jonathan  Forenanownedtwo farms  at 
bis  death  in  1K56.  By  his  will  he  directed 
that  the  same  should  be  appraised,  and 
that  his  sons  Samuel  and  Daniel  might 
talcethemat  the  appraisement;  otherwise 
they  should  be  sold,  and  tbe  money  aris- 
ing therefrom  should  be  e<iually  divided 


between  bis  eight  children,  except  that 
one-third  of  the  purchase  money  should 
remain  therein  for  dower  for  the  use  and 
support  of  testator's  wile,  Mary,  for  life, 
and  after  her  death  to  be  divided  equally 
between  his  children.  The  farms  were 
duly  appraised,  and,  Samuel  electing  to 
take  one  of  them,  it  was  awarded  to  him 
at  the  appraised  valuation,  he  entering 
into  a  recognizance  to  secure  the  heirs  their 
portion  of  the  purchase  price,  and  also  a 
recognizance  to  the  widow  conditioned  for 

the  payment  of  thelnterest  of  the  sum  of  f4,- 
812.87,  being  one-third  the  purchase  price, 
to  the  widow  annually  during  her  life; 
"and  said  principal  sum  of  f 4,812.87  at  her 
death  to  the  legal  heirs  of  said  Jonathan 
Foreman,  deceased,  as  per  his  said  last  will, 
Including  the  recognizer."  Subsequently 
Samuel  Foreman  made  a  general  assign- 
ment for  creditors  to  H.  Gehr,  and  the  as- 
signee petitioned  for  a  sale  of  the  land  In 
question,  and  by  order  of  court  advertised 
it  for  sale,  It  being  stated  In  the  terms  of 
sale  that  it  would  be  sold  "subject  to  a 
dower  of  f4,812.87,  the  Interest  of  which 
is  payable  to  Mary  Foreman  during  her 
natural  life,  and   f4,211.20  of  the  prlnci- 

Sal  payable  at  her  death  to  the  heirs  of 
onatban  Foreman  according  to  tbe  re- 
cognizance. Tbe  sum  of  94,812.20  Is  to  be 
deducted  from  the  purchase  money.  If 
the  mansion  farm  is  divided  and  sold  sep- 
arate, then  the  dower  Is  to  be  rated  per 
acre  pro  r&ta."  It  appeared  from  the  re- 
turn of  the  sale  that  the  assignee  sold  a 
certain  portion  of  such  farm  to  John  Hol- 
lenberger,  the  plaintiff  herein,  for  "  f  4.498.87, 
of  which  fl,798  Is  to  be  deducted  from  off 
the  purchase  money  as  dower,  the  interest 
of  which  Is  to  be  paid  to  Mary  Foreman, 
widow  of  Jonathan  Foreman,  daring  her 
natural  life  from  April  1,  1886,  and  the 
principal  sum  of  f  1,798  at  her  death  to  the 
heirs  of  Jonathan  Foreman,  less  Samuel 
Foreman's  share,  who  was  one  of  the 
heirs."  The  sale  was  duly  confirmed,  and 
a  deed  executed,  which  contained  the  con- 
dition: "Snbjectto  the  payment  of  theln- 
terest on  f  1,798  to  Mary  Foreman  on  the 
first  of  April  of  each  and  every  year  dur- 
ing her  natural  life,  and  tbe  principal  sum 
at  her  death  to  tbe  heirs  of  Jonathan 
Foreman,  except  the  share  of  Samuel, 
which  goes  to  J.  Hollenberger."  Subse- 
quently, Hollenberger  sold  the  premises 
thus  conveyed  to  Jacob  B.  Keller,  by  deed 
reciting  that  the  same  was  made  "sub- 
ject to  the  payment  of  the  interest  on 
f  1,798  annually  to  Mary  Foreman,  to  be 
computed  from  tbe  1st  of  April,  1886,  and 
at  the  death  of  said  Mary  Foreman  the 
money  to  be  paid  to  those  en  titled  to  re- 
ceive It."  Keller  subsequently  sold  to  de- 
fendant, Daniel  Yaukey,  by  deed  reciting 
the  bame  condltlcn.  Mary  Foreman  died 
thereafter,  on  November  27,  1888,  and 
Hollenberger  brought  this  action  against 
Yaukey,  claiming  to  recover  theone-eigtith 
part  of  tbe  principal  sum  of  f  1,798.  with 
interest  from  November  27,  18S8.  The 
court  directed  a  verdict  for  defendant,  and 
plaintiff  appealed,  assigning snch  direction 
as  error. 

H.  J.  Plov/ib  and  TV.  Rush  GiUan,tor  ap- 
pellant. Howe,  Gebr  &  Stewart,  lor  ap- 
pellee. 
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McCoLLUM,  J.     Samuel  Foreman  held 
the  laDd  which  he  received  under  the  will 
of  his  father,  BUbject  to  the  payment  of  in- 
tereHt  on  f4,812.87  to  Mary  Foreman  dur- 
ing her  life,  and  at  her  death  seven-eighths 
of  the  principal  sum   to  his  brothers  and 
sisters.    This  was  the  legal  status  after  his 
acceptance  of  the  land  at  the  appraise- 
ment, and  his  execatlon  of  the  recogni- 
zance to  secure  the  dower  fund.    He  was 
then  the  owner  of  the  land  in  fee,  subject 
to  the  Incumbrance  mentioned.    His  share 
In  the  valuation  was  not  a  lien  on  his 
land,  but  was  merged  In  his  title  to  It. 
Duey  V.  Clemens,  1  Pa.  St.  118;  Cpdegrove 
V.  Dpdegrove,  Id.  186;  Erb   v.  Huston,  18 
Pa.   St.  869;  Stecker  v.  Shlmer,  5  Whart. 
462;  Relgle  v.  Seiger,  2  Pen.  &  W.  840.    In 
March,  1885,  Foreman  conveyed  this  land 
to  Hastings  Gebr  In  trust  for  the  benefit 
of  bis  creditors,  and   Oehr  sold  a  portion 
of  It   to  Hollenberger  in   pursuance  of  an 
order  of  the  court  of  common  pleas  under 
the  provi8ion«  of  the  act  of  February  17, 
1876,  (P.  L.  4.)   This  order,  and  the  proceed- 
ings under  It,  passed  the  title  of  Foreman 
to  the  purchaser  free  of  such  incumbrances 
as  would  have  been  divested  by  a  sheriff's 
sale  founded  ou  a  judgment  against  him 
prior  to  his  conveyance  in  trust  for  cred- 
itors.   The  portion    of    the   dower  fund 
charged  upon  the  land  purchased  by  Hol- 
lenberger was  91.798 :  the  interest  ou  it 
was  payable  to   Mary    Foreman  during 
her  life,  and  at  her  death  seven-eighths  of 
the  principal    sum    was   payable  to  the 
brothers  and  sisters  of  Samuel  Foreman, 
whose  share,  as  we  have  seen,  was  merged 
in  the  title  to  which  Hollenberger  succeed- 
ed.   In   the  assignee's  return  to  the  order 
of  sale  it  was   stipulated  that   the  sum 
charged  on  the  land  sold  to  Hollenberger 
should  be  paid  at  the  death  of  Mary  Fore- 
man "to  the  heirs  of  Jonathan  Foreman, 
less  Samuel  Foreman'sshare.who  wasone 
of  the  heirs. "   This  wasiu  accordance  with 
the  terms  and  conditions  published  at  and 
prior  to  the  sale.    It  is  evident  from  these 
that  the  parties  comprehended  the  legal 
effect  of  Samuel   Foreman's   acceptance  of 
the  land,  and  his  subsequent  conveyance 
of  it  in  trust  for  his  creditors,  and  that 
they  did   nut  intend  to  qualify  it.    It  fol- 
lows  that   Hollenberger    received    Fore- 
man's title,  with   the  incumbrance  repre- 
sented by  the    recognizance    neither   en- 
larged nor  dimlniBhed   by  the  sale,  or  any 
agreement  or  condition    connected  there- 
with.   Did  he  pass  this  title  to  Kellar  sub- 
ject to  the  same  incumbrance?    He  con- 
veyed it  "subject  to  the  payment  of  the 
interest  on  $1,798,  annually,  to  Mary  Fore- 
man, to  be  computed  from  the  lat  of  April, 
1886,  and  at  the  death  of  said  Mary  the 
money  to  be  paid  to  those  entitled  to  re- 
ceive it. "  We  fail  to  discover  in  this  lan- 
guage any  purpose  to  increase  the  charge 
upon    the   land,    or   to  confer  upon  the 
grantor  any  rights  under  the  recognizance 
which  he  did  not  before  possess ;  nor  can 
we  see  In  it  any  reservation   of  a  fraction 
uf  the  title  which  the  grantor  acquired  at 
the  assignee's  sale.    The  money  to  be  paid 
at  the  death  of  Mary  Foreman  was  seven- 
eighths  of  tbesum  on  which  she  received  In- 
terest, and  the   parties  entitled  to  receive 
it  were  the  brothers  and  sisters  of  Samuel 


Foreman,  or  their  legal  representatives. 
The  share  of  Samuel  In  that  sum  was 
merged  in  his  title  which  passed  by  an  as- 
signment, and  a  sale  thereunder,  to  the  ap- 
pellant, who  conveyed  it  to  Kellar,  and 
he  in  his  deed  to  the  appellee  described  the 
incumbrance  thereon  in  the  language  we 
have  quoted  from  Hoilenberger's  deed  to 
him.  We  agree,  therefore,  with  the  learned 
judge  of  the  court  below,  that  Samuel 
Foreman's  share  of  the  valuation  money 
was  not  a  charge  on  this  land  while  Hol- 
lenberger owned  it,  and  that  the  subse- 
quent conveyances  have  not  converted  it 
into  a  lien  on  the  land  in  favor  of  the  ap- 
pellant. The  deeds  menhoned  recognize 
and  continue  the  incumbrance  that  was 
existing  when  he  held  the  title,  but  they 
do  not  enlarge  or  add  anything  to  it.  It 
should  be  stated  here  that,  if  a  charge  ex- 
isted as  claimed  by  the  appellant,  a  suffi- 
cent  answer  to  this  action  is  found  in  the 
first  section  of  the  act  of  June  12,  1878,  (P. 
L.  20.5,)  which  declares  that  "grantee  of 
real  estate  which  is  subject  to  ground- 
rent,  or  bound  by  mortgage  or  other  in- 
cumbrance, shall  not  be  personally  liable 
for  the  payment  of  such  ground-rent, 
mortgage,  or  other  Incumbrance,  onlees 
ho  shall,  by  an  agreement  in  writing,  have 
expressly  assumed  a  personal  liability 
therefor,  or  there  shall  be  express  words 
In  the  deed  of  conveyance,  stating  that  the 
grant  is  made  on  condition  of  the  grantee 
assuming  such  personal  liability :  provid- 
ed, that  the  use  of  the  words, '  under  and 
subject  to  the  payment  of  such  ground- 
rent,  mortgage,  or  other  incumbrance,' 
shall  not  be  so  construed  as  to  make  such 
grantee  personally  liable  as  aforesaid." 
Judgment  affirmed. 

(145  Pa.  St.  163) 

Shaffner  et  ux.  v.  Shaffner. 
(^Swpreme  Court  of  PenmsyVoanioL.    Oct.  5, 1891.) 

RbSULTINO  TRUSf. 

A  blU  by  A.  ^d  B.,  father  and  daug-hter, 
to  compel  a  conveyance  of  real  estate,  alleged 
that  A.  was  the  owner  of  an  undivided  half 
therein ;  that  the  same  was  occupied  by  B.  as  a 
millinery  store;  that  on  a  sale  of  the  other  undi- 
vided half,  on  vend.  ex.  against  the  owner  there- 
of, a  son  of  A.,  it  was  agreed  between  all  the 
parties  and  defendant,  A. 's  nephew,  that  the 
latter  should  purchase  at  the  sale,  and  hold  it 
for  B. ,  deeding  to  her  on  payment  of  the  amount 
paid  b;  defendant,  bat,  on  a  subsequent  tender 
of  such  amount,  be  refused  to  deed  to  B.  as 
agreed;  that  he  would  not  have  been  allowed  to 
purchase  at  the  sale  for  the  inadequate  price 
paid  by  him  but  for  such  agreement.  There  was 
no  allegation  that  plaintiffs  had  any  oontrol  of 
tbe  sale,  ttiat  it  was  within  their  power  to  pur- 
chase thereat,  or  make  any  other  arrangement 
in  regard  to  it,  or  that  there  was  any  other  per- 
son present  prepared  to  purcbase.  Ileidi,  that 
the  complaint  was  InsuflScient  to  charge  defend- 
ant as  a  trustee  ex  maleflclo. 

Appeal  from  court  of  common  pleas, 
Dauphin  county. 

Bill  in  equity  by  Gabriel  Shaffner  and 
Mary  C.  Shaffner  against  George  W.  Shaff- 
ner to  compel  a  conveyance  of  realty. 
Plaintiffs  appeal  from  a  judgment  dismiss- 
ing tlieir  bill  on  demurrer.    Afiiruied. 

The  biU  alleged  that  Gabriel  Shaffner  is 
the  owner  of  the  one  undivided  half  of  a 
certain  house  and  lot  in  Harrisburg,  in 
which  his  daughter  and  co-complainant 
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has  for  a  ntunber  ol  years  kept  a  millioery 
eatablisbmont;  that  prior  to  and  on  No- 
vember 13, 1884,  Henry  C.  Sbalfner,  tbe  son 
ot  the   said    Gabriel   Ubaftner,    waa   the 
owner  ot  the  other  one  undivided  halt, 
and  on  that  day  his  interest  in  said  prop- 
erty was  sold  by  the  sheriff  under  a  writ 
of  vend,  ex.,  and  struck  ott  to  defendant 
George  W.  Sbaffner,  who  is  a  nephew  ot 
the  said   Gabriel   Sbaffner,  for  the  Bom  of 
f  75,  the  whole  of  said  real  estate  being 
worth    about   f 3,000,    but   subject   to   a 
mortgage  ot  $2,000;  that  on  the  day  ot 
said  sale  it  was  agreed  by  and  between 
Gabriel  Shaftner  and  George  W.  Shaflner, 
the  attorney  tor  the  execution   creditor 
assenting  thereto,  that  George  W.  should 
pay  to  tlie  execution  creditor  the  sum  of 
9300  in  full  settlement  of  bis  claim,  and 
that  the  property  should   be  struck  off  to 
bim  tor  tbe  sam  of  $76,  for  the  use  and 
benefit  of  Mary  C.  Shaftner,  she  being  a 
party  tu   the   agreement,   to    whom   be 
should  make  a  deed  of  conveyance  for  the 
same  whenever  she  should  be  ready  to  pay 
to  liim  the  said  sum  ot  $376,  together  with 
Interest  to  the  date  of  tbe  payment ;  that 
althuagh  Mary  C  has  since   that  date  re- 
peatedly offered  to  pay  the  amount  of  par. 
chase  money  agreed  upon,  and  has  de- 
manded a  conveyance  ot  said  property  in 
accordance  with   the  understanding  and 
agreement  made  at  the  time  of  the  sheriff's 
sale,  delendant  has   utterly  refused  so  to 
convey  and  has  fradunlently  retained  the 
legal  title  acquired  as  aforesaid,  claiming 
to  be  the  bonn  Ude  owner   of    the   real 
estate,   and    repudiating    the   agreement 
and  trusts  so  made   as  aforesaid;  that 
Mary  C.  has  been  and  is  now  the  occupier 
of  the  whole  of  suid  premises,  her  father 
making  his  home  with  her,  and  has  ever 
ciince  the  sale  paid  all  the  taxes  assessed 
on  said  property,  and  made  repairs  and 
improvements  thereon,  and  has  also  paid 
yearly  to  George  W.  the  Interest  on  tbe 
sum  paid  by  bim,  and  Is  now  ready  and 
-willing  to  pay  to  bim  on  bis  execution  and 
delivery  to  her  of  the  deed  for  the  interest 
purchased  for  her  use  at  tbe  sheriff's  sale; 
that  tbe  agreement  made  for  the  purchase 
of  the  property  at  the  sheriff's  sale  was  a 
family  arrangement,  all  the  parties  to  it 
being  closely  related,  and  tbe  said  Gabriel 
ShaHoer,  being  the  owner  of  the  one  undi* 
vided  halt  of   the  premises,  was  deniroiia 
that    his   daughter,   tbe  said    Mary   C, 
sbould  be  the  owner  of  the  other  halt,  she 
being  the  occupant  ot  the  premises,  and 
tbe  party  who  paid  the  taxes  and  repairs 
upon  the  whole:  that  if  this  agreement 
bad  not  been  made  tbe  defendant  would 
not  have  been  allowed  to  purchase  tbe 
property  at  the  price  named,  its  value  be- 
ing greater  and  tbe  arrangement  being 
made  solely  for  the  use  and  benefit  of  tbe 
said  Mary  C.  Shaftner;  that  with  this  ex- 
press understanding  the  defendant  agreed 
to  bid  in  the  property  for  her  use,  loaning 
ber  the  amount  of  tbe  purchase  money 
and  the  $300  paid  the  execution  creditor, 
8be  paying  him  the  interest  thereon,  until 
tbe  principal  should  be  paid  and  the  deed 
delivered  to  her;  but  In  violation  ot  this 
trust  the  defendant  fraudulently  took  and 
retained  the  title  in  himself,  tbus  becom- 
ing  a   trustee   ex  maleOcio  for  tbe  said 


Mary  C.  Sbaffner.  Tbe  bill  prayed  that 
defendant  be  ordered  to  make'a  deed,  etc., 
and  for  general  relief. 

After  hearing  on  argument  of  the  de- 
murrer to  the  bill,  the  court  rendered  the 
following  opinion:  "The  only  ground  on 
which  it  can  be  argued  that  there  was  a 
trust  ex  muletlcio  in  this  case  Is  that  of 
fraud.  But  tbe  fraud  which  will  create 
such  a  trust  must  be  fraud  at  tbe  time  of 
sale,  and  we  fall  to  find  anything  stated 
in  the  bill  which  tends  to  show  that  any 
fraud  was  then  practiced  by  the  defend- 
ant. The  oply  allegation  that  even  hints 
at  it  is  that,  if  the  agreement  to  convey  to 
Mary  C.  Shaftner  had  not  been  made  by 
defendant, '  be  would  not  have  been  al- 
lowed to  purchase  the  property  at  the 
price  named,  its  value  being  greater.' 
But  neither  of  tbe  plaintiffs  bad  any  con- 
trol ot  thesale,  and  there  is  not  a  word  in 
the  bill  to  show  that  it  was  within  tbe 
power  of  either  to  purchase  the  property, 
or  to  make  any  other  arrangement  iu  re- 
gard to  It ;  or  that  tbere  was  any  other 
person  present  prepared  to  purchase,  or 
even  to  bid.  The  fact  that  Mary  'has 
ever  since  the  sale  paid  all  the  taxes  as- 
sessed on  said  property,  and  made  repairs 
and  Improvpmentb  thereon,'  only  tends  to 
show  that  the  agreement  was  as  stated  in 
the  bill,  but  not  that  tbere  was  fraud  in 
making  It.  If  it  show  any  fraud  at  all.  It 
Is  what  Is  styled  by  Justice  Strong,  In 
Kellnm  v.  Smith,  33  Fa.  St.  158, 'subse- 
quent covin,'  which,  he  days, '  will  not  an- 
sw^er  any  more  than  subsequent  payment 
of  the  purchase  money  will  convert  an  ab- 
solute purchase  Into  a  naked  trust.'  The 
demurrer  is  therefore  sustained,  and  the 
bill  dismissed,  at  tbe  cost  of  the  plaintiffs. " 
H.  M.  GraydoB,  for  appellants.  Wetaa 
<fi  OUbert,  for  appellee. 

Feb  Curiam.     The   decree   is   a£Brmed 
upon  the  opinion  ot  the  learned  judge  of  ■ 
tbe  court  below,  and  tbe  appeal  is  dis- 
missed, at  the  cost  of  the  appellants. 

Clabk,  J.,  absent. 


(X«  Pa.  St  50S) 

Hoffman  v.  Bi.oomsbubo  &  S.  R.  Co. 
(Supreme  Cawrt  of  PennsylvanUi.   Oct  6, 1891.) 

EiXmBllT    DOHAIK — RlOHTS  or  OWNBBS — DAHAass 

— ^Bpfect  op  Aobbkment — Adicissioiis  op  Coum- 
SBL — Weioht  op  Evidence. 

1.  In  an  action  against  a  railroad  company 
for  damages  caused  by  the  oonstruction  of  de- 
fendant's road  through  plaintiff's  lands,  it  ap- 
peared that  plaintiff  agreed  that  he  would  re- 
lease to  the  company  a  right  ot  way  through  his 
land;  "the  damages  to  be  assessed  when  the 
road  is  located,  and  the  amount  of  said  damages 
to  be  paid  in  stock  in  said  railroad.  Cost  of 
fencing  not  included  in  damages,  prorided  no 
damage  is  done  my  buildings,  race,  or  water- 
power.  "  Seld,  that  such  proviso  applied  only 
to  the  mere  cost  of  fencing,  and  not  to  the  whole 
agreement;  and  that  the  court  erred  in  instruct- 
ing the  }ury  that,  if  the  buildings,  race,  or  wa- 
ter-power were  injured,  money  damages,  instead 
of  stock,  might  be  required  for  the  general  dam- 
ages done  by  taking  the  land. 

2.  The  fact  that  counsel  for  defendant  admit- 
ted on  the  trial  that  if  the  water-power  was 
damaged  defendant  was  liable  to  a  money  as- 
sessment therefor,  did  not  estop  defendant  from 
objecting  to  the  construction  given  by  the  court 
to  the  proviso  which  permitted,  not  only  an  as- 
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sessment  for  damages  to  the  water-power,  but 
for  any  and  all  damages  arising  from  the  construc- 
tion of  the  road. 

8.  The  court  erred  in  tnstmoting  the  jury 
that  such  agreement  prohibited  defendant  ttom 
interfering  with  the  water-power  and  race. 

i.  PlaomtiS's  counsel,  in  arguing  to  the  jury, 
and  discossing  the  injuir  to  plaintiff's  water- 
power,  resulting  from  the  construction  of  de- 
fendant's road,  was  properly  allowed  to  illus- 
trate, by  an  example  at  the  bar,  the  fact  that 
one  column  of  water  higher  than  another  oolnmn, 
but  of  the  same  dimensions  otherwise,  would 
discharge  itself  with  greater  force  than  the 
lower  column. 

6.  The  court  erred  in  instructing  the  Jury 
that,  in  viewing  the  injured  premises,  they 
might  take  the  opinions  of  witnesses  as  to  the 
amount  of  damage  done  by  tbe  construction  of 
the  road ;  but  that  such  opinions  were  persua- 
sive only,  and  not  binding,  and  that  they  might, 
if  of  a  different  opinion,  find  according  to  their 
own  opinions. 

Appeal  from  coart  of  common  pleas, 
Columbia  connty. 

Action  by  John  W.  Hoffmau,  plaintiff, 
asainst  tbe  Bloomsbnrg  &  Sullivan  Rail- 
road Company,  defendant,  to  recover  dam- 
ages resulting  from  the  construction  of 
defendant's  road  through  plain  tiff's  lands. 
From  a  Judgment  for  plaintiff,  defendant 
appeals.    Reversed. 

Defendant  assigned  for  error  (in  bis  Ist, 
7tb,  8tb,  and  9th  assignments)  that  the 
court  improperly  charged  the  jury  that 
they  might  take  into  consideration,  as 
an  element  of  damag:e,  the  proximity  of 
defendant's  road  to  plaintiff's  buildings, 
and  the  damages  of  fire  resulting  there- 
from. The  3d.  4tb,  5th,  6tb,  aud  10th  as- 
signments are  as  follows:  "The  court 
erred  in  that  part  of  their  charge  to  the 
jury  in  the  words  following,  to-wit: 
'Now, you  have  seen  an  illustration  of  the 
power  given  here  in  the  argument  of  coun- 
sel for  the  plalutlS.  It  isaself-evldentfact 
that  height  of  water  above  the  discharge 
.gives  weight,  force,  and  power  to  the  dis- 
charge, as  conclusively  illustrated  by  Mr. 
Scarlet  in  tbiH  case.  By  order  of  tbe  court, 
and  with  consent  of  tbe  parties,  you  went 
upon  the  premises,  and  viewed  them,  so 
that  you  might  have  a  more  intelligent 
understanding  of  the  evidence  from  know- 
ing tbe  lay  of  the  land  and  tbe  location  of 
tbe  railroad  over  it;  and  you  may  and 
should  use  your  own  observation  and 
judgment,  together  with  all  the  other  evi- 
dence in  the  case,  as  to  the  damage  sus- 
tained, if  any,  and  the  advantages  accru- 
ing, if  any,  as  well.  The  opinions  of  wit. 
nesees  are  to  aid  and  assist  you,  if  possi- 
ble, in  arriving  at  a  Just  conclusion;  but 
you  are  not  to  lay  aside  your  own  obser- 
vation and  judgment,  and  accept  the  con- 
clusions of  wituesses,  if  .vou  think  them 
extravagant  in  being  either  too  high  or 
too  low  or  incorrect.  It  is  entirely  a  ques- 
tion for  the  exercise  of  your  best  Judgment, 
adapting  the  testimony  of  the  wltneHses 
to  the  land  and  to  the  location  and  con- 
struction of  the  road  upon  it,  as  you  saw 
it,  and  also  using  your  own  judgment  and 
knowledge  in  tbe  matter.  That,  under 
the  agreement  offered  by  the  defendant.  It 
■was  the  duty  of  the  defendant  so  to  con- 
struct the  railroad  as  not  to  Interfere  with 
the  plaintiff's  water-power  and  race;  and 
In  this  case  the  defendant  should  be  held 


to  a  strict  compliance  with  the  conditiona 
of  tbe  license  In  all  respects.'" 

C.  R.  Backalew,  L.  E.  Waller,  and  John 
G.  Freewe,  for  appellant.  L.  S.  Winter- 
steen,  Charles  O.  BarkJey,  and  James  Scar- 
let, for  appellee. 

Ubegn,  J.  We  are  not  able  to  agree 
with  the  learned  court  below  In  tbe  Inter- 
pretation given  to  the  agreement  signed 
by  the  plaintiff  In  relation  to  the  constrnc- 
tion  of  the  defendant's  road  on  his  land. 
It  Is  in  tbe  following  words,  viz. :  "I  here- 
by agree  in  behalf  of  tbe  railroad  to  be 
constructed  along  the  Big  Fishing  creek 
from  a  point  near  its  mouth,  and  following 
Its  general  course  to  Coles  creek ;  thence, 
by  the  most  eligible  route,  along  tbe  gorge 
of  Its  eastern  branch  Into  Sullivan  coun- 
ty, to  connect  with  the  state  line  and  SulU- 
van  Railroad,  or  to  be  extended  to  the 
state  line  at  or  near  Waverly.— that  I  wlU 
release  to  the  company  which  undertakes 
to  construct  sucb  road  tbe  right  of  way  of 
lawful  width  through  ray  land  in  Orange 
township,  Columbia  county,  .Pa.;  tbe 
damage  to  be  assessed  when  the  road  is 
located,  and  the  amount  of  said  damages 
to  be  paid  In  stock  In  said  railroad.  Cost 
of  fenclngnot  included  indamages,  provid- 
ed no  damage  is  done  my  buildings,  race, 
or  water-power.  John  W.  Huffman. 
Witness :    H.  J,  Conner." 

Tbe  learned  court  below  Instructed  tbe 
Jury  that  the  proviso  at  tbe  end  of  the  pa- 
per related  to  the  whole  agreement,  and 
not  merely  to  tbecost  offencing,  and  there- 
fore that.  If  the  jury  found  that  no  dam- 
age was  done  to  the  plaintiff's  buildings, 
race,  or  water-power,  they  could  And  that 
tbe  general  damage  done  by  taking  the 
land  was  payable  In  stock;  otherwise 
"the  damage  would  be  in  dollars  and 
cents,  to  be  paid  In  cash. "  We  cannot  so 
read  this  paper.  We  can  only  judge  of  its 
meaning  by  the  plain  reading  of  its  words. 
In  the  photographic  copy  of  the  paper,  as 
in  the  printed  copy,  the  word  "cost  ""in  the 
final  sentence  is  the  beginning  of  a  new 
and  independent  Bentence.disBoclated  from 
tbe  one  preceding,  and  It  reais:  "Cost 
of  fenclngnot  Included  In  damaees,  provid- 
ed no  damage  is  done  my  buildings,  race, 
or  water-power."  The  clear  meaning  of 
these  words  Is  that  the  cost  of  fencing 
shall  not  be  included  In  the  damages,  if  no 
damag^e  is  done  to  the  buildings,  race,  or 
water-power;  that  Is,  if  no  damage  Is 
done  to  the  buildings,  race,  or  water-pow- 
er, no  damage  is  to  be  allowed  for  tbe  cost 
of  fencing.  This  Is  tbe  natural  construc- 
tion and  meaning  of  the  words.  But  the 
court  below  held  that  the  cost  of  fencing 
was  to  be  "payable  In  money  value,"  and 
that  the  words,  "provided  no  damage  Is 
done  m.v  buildings, race, or  water-power," 
did  not  relate  to  thecost  of  fencing,  butdid 
relate  to  the  damages  mentioned  in  the 
preceding  sentence.  That  sentence  Is  in 
these  words, "The  damages  to  be  asxessed 
when  the  road  Is  located,  and  the  amount 
of  said  damages  to  be  paid  in  stock  in  said 
railroad."  What  damages?  Manifestly 
"the  damages, "all  the  damages,  resulting 
from  the  location  and  construction  of  the 
railroad  through  theplaintlff's land.  This 
appears  by  the  preceding  sentence, 'that 
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I  will  release  to  tbe  company  whicb  nnder- 
takes  to  cunstruct  such  road  the  rlffht  ot 
way  ot  lawful  width  through  my  land  in 
Oranee  township,  Columbia  county,  Pa." 
Immediately  following  is  the  provision 
for  assesfllng  tbe  damages,  in  tbe  sentence 
above  quoted.  Certainly  the  words  "  tbe 
damages"  in  that  sentence  mean  all  tbe 
damages.  Tberels  no  dintinctlon  between 
damages  arislag  from  the  taking  of  tbe 
land  and  those  which  arise  from  Inlury  to 
tbe  buildings,  race,  or  water-power.  But 
tbe  plaintiff  was  williug  to  waive  any 
claim  to  damages  for  cost  of  building 
fences, if  no  damage  vslb  done  to  bis  bulld> 
Ings,  race,  or  water-power,  and  says  so  In 
the  final  sentence.  We  are  quite  unable 
to  read  tbe  paper  in  any  other  way  than 
this,  and  hence  And  that  the  court  was  in 
«>rrorIn  tbe  reading  adopted  in  tbecbarge. 
But  the  appellee  contends  now  that  the 
appellant  is  not  at  liberty  to  raise  this 
question,  because  one  of  tbe  counsel  for 
tbe  appellant  on  the  trial  admitted  that, 
if  the  water-power  was  damaged,  the  de- 
fendant was  liable  ton  money  assessment 
in  this  suit.  Of  course,  if  a  litigant  party 
to  a  suit  asks  tbe  trial  court  to  take  a 
certain  view  of  a  contested  question,  and 
tbe  court  does  so  at  his  request,  he  cannot 
be  heard  to  assign  such  action  of  tbe 
court  as  error.  This  was  what  was  done 
in  the  cases  cited  by  tbe  appellee  upon  this 
acbject.  In  Benson  v.  Maxwell,  105  Pa.  St. 
274,  we  held  that  where  a  party  requests 
tbe  court  to  instruct  tbe  jury  in  a  particu- 
lar way,  apd  the  court  charges  substan- 
tially as  requested,  be  cannot  afterwards 
assign  such  inotructiou  as  error.  And  In 
Bitter  V.  Sieger,  Id.  400,  we  held  that  a 

garty  litigant  cannot  complain  if  thecourt 
elow  submits  bis  case  to  the  jury  from 
tbe  point  of  view  from  which  be  himself 
presented  it  to  tbe  court,  even  if  such  point 
of  view  be  erroneous.  In  both  these  casts 
tbe  action  of  tbe  court  below  was  taken 
at  the  express  instance  of  tbe  complaining 
party,  and  we  decided  that  he  could  not 
be  heard  to  aRsIgn  such  action  for  error. 
But  ne  find  nothing  of  that  kind  on  this 
record.  There  was  no  request  by  the  de- 
fendant to  tbe  court  to  charge  that  the 
proviso  of  tbe  license  was  limited  to  the 
cost  of  fencing,  or  that  tbe  agreement  to 
take  stock  in  payment  tor  damages  done 
by  the  location  and  construction  ot  tbe 
railroad  was  Inapplicable  if  damage  was 
done  to  tbe  buildings,  race,  or  water-pow- 
er of  tbe  defendant.  All  that  is  alleged 
in  support  of  the  appellee's  ai'^ument  on 
this  subject  is  a  verbal  statement  by  one 
of  the  counsel  for  tbe  appellant,  made  on 
tbe  trial,  to  the  effect  that,  if  the  water- 
power  was  Injured,  tbe  damage  was  to 
be  a  money  assessment.  Upon  looking 
at  the  record  of  tbe  bill  of  exceptions,  we 
find  that  the  written  agreement  signed  by 
the  defendant  bad  been  offered  in  evidence, 
and  one  objection  to  it  overruled,  when 
some  additional  testimony  was  taken  to 
connect  tbe  plaintiff  with  It,  and  his 
knowledge  of  its  acceptance  by  tlied«^end- 
ant.  Thereupon  one  of  the  ruunsel  for 
the  plaintiff  requested  defendant's  counsel 
to  state  the  object  of  tbe  offer,  to  which 
one  ot  tbe  counsel  replied  by  saying: 
"Tbe  object  is  to  show  that  tbe  railroad 


company  entered  by  consent  of  tbe  defend- 
ant (plaintiff)  upon  bis  premises  to  con- 
struct its  line  of  road;  aecoDdly,  that 
there  was  an  agreement  between  tbe  par- 
ties for  the  assessment,  voluntary  as- 
sessment, of  any  damages  that  might  be 
occasioned  to  bis  property,  and  for  tbe 
payment  in  capital  stock  of  the  company. 
We  do  not  question  that  If  the  water- 
power  is  damaged  the  defendant  under 
that  agreement  is  liable  to  a  money  assess- 
ment in  this  suit.  We  do  not  deny  that  It 
the  water-power  is  injured  the  damage  is 
to  be  a  money  assessment  in  this  suit. 
The  Court:  Merely  remarking  tbat  we 
think  the  offer  Is  proper,  we  overrule  the 
objection,  and  admit  this  releaseor  paper, 
without  any  further  comment  at  this  time, 
and  sive  the  plaintiff  a  bill. " 

It  is  manliest  that  the  paper  was  ad- 
mitted in  evidence  without  any  reference 
to  the  question  of  its  construction,  and 
also  tbat  the  defendant's  counsel  could 
not  have  meant  to  surrender  the  whole 
question  of  the  manner  In  which  thedam- 
ages  were  to  be  paid,  because  a  part  of  the 
offer, as  be  stated  it,  was  toshow  that  the 
damages  were  to  be  paid  In  stock  of  the 
company.  What  he  said  in  addition  to 
that  was  that  they  did  not  deny  that  if 
the  water-power  was  Injured  the  damage 
was  to  be  a  money  assessment'.  As  we 
understand  this,  tbe  counsel  meant  that, 
if  tbe  water-power  was  damaged,  dam- 
age was  to  be  payable  in  money.  But 
tbat  Is  a  very  different  thing  from  admit-. 
ting  that  the  whole  ot  the  damage  aris- 
ing out  of  the  location  and  construction 
of  the  road  was  to  be  payable  In  money. 
We  do  not  agree  with  the  defendant's 
counsel  In  his  understanding  of  the  pro- 
viso clause  of  the  agreement,  but  tbat 
would  not  help  him  if  be  had  given  up  the 
whole  question.  We  do  not  understand 
him  to  have  done  so,  and  therefore  hold 
that  he  is  at  liberty  to  maintain  the  sec- 
ond assignment  of  error,  and  we  sustain 
the  assignment,  because  we  think  the 
learned  court  below  was  In  error  in  Its 
interpretation  of  tbe  paper  In  question. 
But,  while  we  sustain  this  assignment,  it 
Is  on  the  bare  question  of  the  interpreta- 
tion of  the  instrument  only.  We  do  not 
assume  to  decide  whether  there  are  tacts 
In  the  case  which  disable  tbe  defendant 
from  taking'  advantage  of  the  provision 
for  payment  In  stock.  Tbat  subject  is  not 
before  us  under  any  assignment,  and, 
without  intimating  whether  there  are  any 
such  facts,  we  simply  say  tbat  sqbject  is 
not  considered. 

We  sustain  the  tenth  assignment,  be- 
cause we  do  not  think  tbe  agreement  pro- 
hibited the  defendant  trom  interfering 
with  the  water-power  and  race,  but  only 
provided  tbat  tbe  cost  ot  fencing  should 
not  be  included  in  the  damages,  if  no  dam- 
age was  done  to  tbe  buildings,  race,  or 
water-power.  But,  ot  course,  we  do  not 
mean  to  say  tbat  damage  to  buildings, 
race,  or  water-power  Is  not  to  be  consid- 
ered by  the  jury.  Under  the  general  law, 
all  tbe  dlsadvantagesarlslngfromtheloca- 
tlon  and  construction  of  the  road  are  to  be 
taken  into  account  in  estimating  the  value 
of  the  whole  property  before  the  road 
was  built  and  after  it  was  finished. 
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What  waB  said  by  the  court  In  reference 
to  the  possible  damage  to  buildings  by 
fire  from  the  ordinary  operation  of  the 
railroad,  wlthoat  negligence,  was  In  ac- 
cord with  the  decisions  ot  this  court  up- 
on that  subject,  and  we  tberetore  do  not 
sustain  the  Ist.  7th,  8tb,  and  9th  assign- 
ments. The  fact  that  specific  evidence 
was  not  given  In  relation  to  damage 
from  Are  does  not  exclude  that  subject 
from  consideration,  when  It  was  shown 
conclusively  that,  in  point  of  fact,  there 
were  several  buildings  on  the  premises, 
and  their  respective  proximity  to  the 
road  was  given  In  evidpuce.  Of  course, 
the  subject  could  only  be  considered  in 
the  general  way  of  estimating  the  value 
of  the  whole  property  before  and  after  the 
building  of  the  road,  and  not  at  all  as  an 
object  of  specific  allowance.  And  this  is 
the  way  It  was  pres«)nted  by  the  court  in 
the  charge  and  answers.  Wedo  not  tnink 
there  Is  any  merit  in  the  third  assignment. 
The  counsel  merely  presented  to  the  jury 
an  illustration  of  a  physical  fact  which 
spoke  for  Itself .  The  jury  simply  saw  the 
natural  and  self-evident  fact  that  a  col- 
umn of  water  higher  than  another  col- 
umn, but  of  the  same  dimensions  other- 
wise, would  discharge  itself  with  more 
force  than  the  lower  column.  It  cannot 
be  doubted  that  the  counsel  bad  a  perfect 
right  to  contend  in  argument  that  such 
would  be  the  case,  and  we  can  see  no  good 
reason  why  ho  could  not  show  the  jury 
the  actual  natural  occurrence  in  support 
of  his  argument.  It  was  an  illustration 
merely,  and  not  an  experiment. 

We  are  inclined  to  sustain  the  4th,  5th, 
and  6th  assignments,  for  the  reason  that 
while  the  court  stated,  in  the  main  cor- 
rectly, the  proper  functions  of  the  jury  aft- 
er a  view  of  the  premises,  we  think  some- 
what more  license  was  allowed  to  the  jury 
in  the  direction  of  substituting  their  own 
opinion  for  that  of  the  witnesses,  than  Is 
consistent  with  our  recent  decisions. 
This  is  rather  more  manifest  in  parts  ot  the 
chance  which  are  not  assigned  for  error 
than  in  those  that  are,  but  the  same  idea 
Is  followed  up  and  practically  repeated  In 
the  latter  portions.  For  instance,  the 
court  said  to  the  jury :  "But  It  Is  the  duty 
of  the  court  to  say  to  you  that  such  opin- 
ions are  subject  to  the  qualiflcatlen  that 
the  opinions  of  witnesses  are  not  binding 
upon  you,  but  are  persuasive  merely;  if 
you  are  of  a  different  opinion,  you  may 
find  according  to  your  own  opinion." 
Then  Immediately  following  is  the  lan- 
guage contained  In  the  fifth  assignment, 
and  the  Inference  which  the  jury  may  have 
drawn,  or  which  it  was  possible  for  them 
to  draw  from  this  part  of  the  charge,  is 
that  they  might  substitute  their  own 
opinion  for  that  of  the  witnesses,  if  they 
saw  fit  to  do  so.  The  vice  of  the  charge 
is  in  contrasting  the  opinion  of  the  jury 
with  that  of  the  whole  body  of  the  wit- 
nesses In  a  collective  sense,  and  that 
would  be  error.  Probably  the  court  did 
not  mean  to  be  bo  understood,  but  the 
language  warrants  such  a  conclusion.  Of 
course,  in  one  sense, it  is  true  that  the  jury 
Is  not  bound  by  the  opinions  of  witnesses 
on  such'  questions;  that  is,  of  some  wit- 
nesses, as  where  extravagant  and  unrea- 


sonable estimates  are  given.  But  there 
are  in  all  cases  the  estimates  of  other  wit- 
nesses of  a  very  different  kind,  and  among 
these,  and  especially  where  there  has  been 
a  view,  it  is  not  only  the  right,  but  the 
duty,  of  the  jury  to  discriminate,  and  to 
form  the  best  judgment  they  can  as  to  the 
real  amount  of  the  damages.  This  will 
doubtless  Involve  the  rejection  of  some  or 
much  of  the  testimony,  and  that  is  within 
the  right  of  the  jury,  but  yet  some  of  the 
language  of  the  charge  seems  to  authorize 
the  substitution  by  the  jury  of  their  own 
opinion  for  that  of  the  witnesses  regard- 
ed In  a  mass.  In  one  of  the  most  recent 
cases  (Flower  v.  Railroad  Co.,  132  Pa.  St. 
524,  19  Atl.  Bep.  274)  the  court  below 
charged:  "Ton  are  only  permitted  to 
view  the  land,  that  you  may  better  under- 
stand the  testimony.  The  value  of  the 
land  you  are  to  ascertain  from  the  wit- 
nesses. "  Referring  to  this,  we  said :  "  We 
see  no  error  in  this.  The  jurors  were 
sworn  to  render  a  true  verdict  according 
to  the  evidence.  It  was  never  intended 
that  the  visit  of  the  jury  should  be  sub- 
Btitnted  for  the  evidence,  and  that  they 
should  make  up  their  verdict  from  the 
view  In  disregard  thereof.  The  object  of 
the  view  is,  as  was  correctly  said  by  the 
learned  judge,  to  enable  them  the  better 
to  understand  the  testimony;  to  weigh 
conflicting  testimony;  and,  thus  aided,  to 
arrive  at  a  sound  and  Just  conclusion." 
We  are  of  opinion  that  the  charge  of  the 
learned  court  below  in  the  present  case  is 
obnoxious  to  this  ruling  in  the  three  as- 
signments of  error  we  are  now  consider- 
ing, and  therefore  they  are  sustained. 

The  eleventh  assignment  is  sustained 
for  reasons  already  stated.  The  twelfth 
assignment  is  not  sustained.  The  matters 
discussed  by  the  appellant  under  this  as- 
signment are  proper  for  the  Jury,  but  they 
do  not  involve  any  matters  of  law  with 
which  we  can  Interfere.  Judgment  re- 
versed, aud  new  venire  awarded. 

<m  Pa.  St  416) 

Thompson  v.  RtDRLSPBRGER  et  a/. 

(Supreme  Court  of  Pennsylvania.  Oct.  19, 1891.) 

Appeal— KviDENOK — Stenooxaphbr's  NoTas— 
Ejectment — Instructions. 

1.  A  statemeot  by  a  stenographer  in  bis  min- 
utes of  an  ejectment  trial  that  a  certain  deed  un- 
der which  defendants  claimed  was  offered  on  the 
trial  as  subject  to  the  lease  to  plaintiff  under 
which  he  claimed,  where  the  deed  was  offered 
by  defendants,  and  received  without  objection, 
is  a  mere  declaration,  and  without  weight  on  ap- 
peal in  determining  the  contention  as  to  whether 
the  deed  was  in  fact  subject  to  the  lease. 

2.  The  deed  under  which  defendants  in  eject- 
ment claimed  land  wbich  was  a  portion  of  lot  No. 
638  in  a  certain  town  and  county  recited  that  the 
conveyance  of  lot  628  was  made  "subject  to  the 
following  leases  tor  oil  purposes,  viz.,  •  •  • 
J.  Beaumont,  three  (8)  acres. "  Plaintiff  claimed 
under  a  prior  lease  from  the  same  source  to  C. 
J.  Beaumont  and  J.  B.  Drake  for  a  lot  of  three 
acres,  known  as  "lot  "So.  63,  subdivision  of  lot 
No.  628. "  The  deed  made  no  other  reference  to 
the  leased  lands.  Meld,  that  it  was  error  for  the 
court  to  charge  as  matter  of  law  that  the  lease 
reserved  and  the  one  in  controversy  were  iden- 
tical. 

8.  In  ejectment  to  recover  the  possession  of 
oil  lands  leased  to  plaintiff  by  the  owner  thereof 
prior  to  the  deed  to  defendants  of  the  tract  ot 
which   they  were  a  port,  evidence  is  admissible 


Digitized  by 


Google 


p».) 


THOMPSON  D.  BIDELSPEBGEB. 


827 


to  allow  that  the  lessor  located  the  lot  differently 
trom  the  courses  set  ont  in  the  lease,  and  that 
the  well  operated  thereon  was  within  the  lines 
thus  located. 

Appeal  from  tbe  coart  of  common  pleas, 
"Warren  county. 

Action  of  ejectment  by  W.  H.  Thompson 
aKalnst  W.  D.  Sldelsperger,  L.  M.  Bidel- 
eperger,  W.  P.  Ridelsperger,  and  C.  H. 
Sburmer.  Defendants  appeal  from  a  judg- 
ment upon  a  rerdlct  directed  for  plaintiff. 
Eeversed. 

Tbe  action  -was  brought  to  recover  pos- 
session  of  a  lot  of  land  in  Meade  township, 
"Warren  county,  containing  three  acres, 
known  nB*'lot  No.  53,  subdivision  of  lot 
No.  528. "  C.  A.  and  D.  Comen  were  the 
common  source  of  title,  and  were  the  own- 
ers in  fee  March  26, 1S82,  on  which  day  they 
leased  said  lot  to  C.  G.  Beaumont  and  J. 
B.  Drak<>,  for  the  pui-pose  of  boring  for  oil, 
tor  the  period  of  15  yearp.  The  lease  pro- 
vided that  they  should  commence  drilling 
an  oil  well,  and  locate  It  at  such  place  as 
directed  by  the  lessors,  and  provided  for  a 
forfeiture  if  they  should  neglect  to  com- 
mence boring  the  well  within  20 .  days. 
This  lease  was  assigned  by  Beaumont  and 
Drake  to  Joseph  Seep  In  June,  1882,  and 
Seep,  in  April,  1889, assigned  his  interest  in 
the  lease  to  W.  H.  Thompson,  tbe  plain- 
tiff. On  June  28,  1889,  the  Comens,  who 
were  tbe  owners  of  the  whole  tract  No. 
628, conveyed  the  same  to  defendants  here- 
in. Tbe  actual  lines  of  lot  .53  would  not 
have  Included  the  place  where  plaintiff  or 
bis  predecessor  drilled  tbe  well  in  pursu- 
ance of  the  lease  to  them,  but  when  tbe 
lease  was  made  the  parties,  as  alleged  by 
l>Iaintiff,  went  upon  the  ground,  and  the 
lessors  fixed  tbe  boundaries  of  tbe  lot  so 
that  it  would  include  the  well  which  wa» 
then  h-Miated,  but  which  was  outside  the 
lines  as  set  out  in  their  lease;  and  this 
vrell  was  commenced  within  the  time  stip- 
ulated. Defendants,  claiming  that  tbe 
lease  was  forfeited  by  a  failure  to  bore  the 
well  on  the  lot  within  tbe  specifled  time, 
took  possession  of  the  same,  whereupon 
this  action  was  brought.  A  verdict  was 
directed  for  plaintiff  on  the  ground  that 
defendants,  by  tbe  terms  of  their  deed, 
bought  subject  to  the  lease.  Defendants 
appealed,  assigning  ns  error:  (1)  Tbe  ad- 
mission of  evidence  of  tbe  location  of  tbe 
boundaries  of  lot  53,  different  from  those 
mentioned  in  the  lease.  (2,  3,  4,  5,  6)  Por- 
tions of  the  charge  to  tbe  jury  as  follows : 
■"It  is  clear  from  the  testimony  in  this  case 
that  tilt  >68ees  complied  with  the  terms  of 
their  lease. "  "  Viewing  the  case  as  we  do, 
we  find  no  facts  to  submit  to  you,  and 
therefore  direct  that  you  find  a  verdict  for 
the  plaintiff  for  the  land  described  in  the 
writ."  "In  that  conveyance  [from  the 
Comens  to  defendants]  tbe  Comcns  reserve 
this  lease,  and  made  the  conveyance  sub- 
ject to  this  lease."  [Tbe  lease  under 
which  plaintiff  claims.]  "I  have  said  tbe 
defendants  did  purchase,  however,  subject 
to  the  lease. "  "Tbe  defendonts  purchased 
subject  to  this  lease.  They  therefore  bad 
notice  that  there  was  a  lease,  and  tbe  very 
fact  that  tbe  conveyance  to  them  was 
made  subject  to  the  lease  indicated  that 
there  was  a  valid  subsisting  lease  for  lot 
No.  53.    Now,  that  in  itself,  in  our  Judg- 


ment, was  suflScient  to  put  the  defendants, 
when  they  made  their  purchase,  upon  in- 
quiry as  to  whether  the  piaintiff  bad  com- 
piled with  tbe  terms  of  the  lease  or  not. 
They  were  not  Innocent  purchasers  with- 
out notice,  according  to  our  view. "  In 
the  answer  to  defendants'  first  point, 
which  point  and  answer  were  as  follows: 
"There  is  no  evidence  from  which  the  jury 
can  find  that  tbe  defendants,  at  tbe  time 
of  the  purchase  of  the  land  Including  the 
land  in  dispute,  had  any  knowledge,  nor 
any  means  of  obtaining  knowledge,  that 
the  Beaumont  &  Drake  well  was  upon  the 
land  described  in  tbe  lease  from  the  Cor- 
nens  to  Beaumont  &  Drake,  or  that  the 
same  bad  been  located  as  and  for  a  well 
on  subdivision  No.  63.  Answer.  We  af- 
firm this  point,  but  we  think  that  it 
is  not  material,  as  we  view  tbe  law  gov- 
erning tbe  case."  In  tbe  answer  to  tbe 
defendants'  second  point,  which  point 
and  answer  were  as  follows :  "If  tbe  jury 
find  from  the  evidence  that  tbe  defendants 
were  the  bona  Gde  purchasers  for  a  valua- 
ble conslderatitm  without  notice  of  No.  53 
of  the  lands  of  the  Comens,  as  said  sub- 
division Is  described  by  tbe  terms  of  the 
lease,  and  that  tbe  well  of  Beaumont  & 
Drake  was  not  on  said  subdivision  No.  53, 
as  the  same  is  so  described,  at  tbe  time  of 
defendants'  purcbase,  the  fact  that  the 
Comens  located  a  well  on  other  land,  and 
that  Beaumout  &  Drake  sunk  the  same, 
would  estop  tbe  Cornens  from  claiming  a 
forfeiture  by  reason  of  a  failure  to  sink  a 
well  on  No.  53  as  provided  by  the  lease. 
But  the  fact  that  such  location  was  made 
by  the  Cornens  and  Beaumont  &  Drake  on 
other  land  than  No.  53,  and  without  any 
knowledge  of  tbe  arrangement  or  under- 
standing between  the  Cornens  and  Beau- 
mont &  Drake,  would  not  affect  tbe  de- 
fendants here,  and  they  would  be  entitled 
to  insist  upon  tbe  forfeiture  for  not  sink- 
ing tbe  well  on  No.  53,  as  provided  by  the 
terms  of  the  lease, and  the  plaintiff  cannot 
recover.  Answer.  We  refuse  to  affirm  this 
point."  In  the  answer  to  defendants' 
third  point,  which  point  and  answer  were 
as  follows:  "There  is  no  evidence  in  the 
case  that  the  plaintiff  or  any  of  his  prede- 
cessors In  title  was  in  possession  of  the 
land  described  in  the  writ  at  or  before  the 
time  that  the  Cornens  conveyed  to  defend- 
ants. Answer.  I  think  this  is  true  so  far 
as  No.  53  is  concerned,  but  we  have  al- 
ready, in  our  charge,  given  you  other  rea- 
sons why  we  think  tbe  plaintiff  should  re- 
cover. " 

W.  D.  Brown,  J.  11.  Donly,  and  Frazioe 
&  Wiggins,  for  appellants.  Dinsmoor,  Can 
ble  &  JfetersoD  and  Hinckley  dk  Rice,  for 
appellee. 

Gbekn,  J.  In  the  appellee's  paper  book 
It  is  alleged  that  the  appellants  omitted 
to  print  a  part  of  the  offer  of.  their  deed, 
and  that  the  omitted  part  was  in  these 
words:  "The  conveyance  is  made  sub- 
ject to  tbelease  In  question  of  three  acres." 
It  Is  further  said  by  the  counsel  for  the 
appellee,  that  when  the  defendants  of- 
fered their  deed  In  evidence  tbe  counsel 
making  the  offer  stated  in  open  court  that 
the  deed  was  subject  to  tbe  lease  in  ques- 
tion, and  that  this  was  included  in  the 
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offer,  and  placed  ontherecord.  Thecoun- 
sel  for  tbe  appeUants,  in  their  reply  to  the 
appellee'8  argument,  deny  this  statement, 
and  assert  that  one  ot  the  counsel  for  the 
appellee,  at  the  time  tbe  defendants  of- 
fered their  deed,  made  a  side  remark  In  tbe 
words  above  quoted,  and  that  tbe  words 
crept  into  the  stenographer's  notes  with- 
out their  knowledge,  and  that  they  were 
no  part  ot  their  offer.  They  farther  call 
upon  the  counsel  for  the  appellee  to  deny. 
If  he  will,  that  be  was  the  author  of  the 
words  in  question.  It  Is  lamentable  and 
reprehenbible  that  there  shnnld  be  such  a 
•  conflict  of  statements  between  counsel. 
The  offer  ot  the  deed  was  not  objected  to, 
and  hence  there  Is  no  bill  of  exception 
which  can  settle  this  question  ot  veracity, 
and  we  can  have  no  official  knowledge  of 
the  truth  of  the  matter.  The  subject  of 
the  controversy  is  not  trivial,  but  vital. 
If  the  deed  was  strictly  subject  tothelease 
In  question,  the  defendants  took  their  deed 
with  notice,  and  were  subject  to  the  du- 
ty ot  inquiry,  and  were  chargeable  with 
knowledge  of  whatever  the  inquiry 
would  have  disclosed.  Tbe  court  below 
assumed  that  this  was  so,  and  the  appel- 
lants urge  that  this  assumption  was  er- 
ror. In  consequence  of  this  assumption 
the  court  withdrew  the  case  from  the  Jury, 
and  instructed  them  to  find  a  verdict  for 
the  plaintiff.  It  It  was  error  to  give  such 
binding  Instruction  to  the  jury,  the  Judg- 
ment must  necessarily  be  reversed.  In 
solving  tbe  question  whether  tbe  defend- 
ants took  their  title  expressly  subject  to 
tbe  lease  In  controversy,  but  little,  if  any, 
consequence  can  he  attached  to  what  ap- 
pears in  the  stenographer's  notes.  There 
is  merely  a  statement  by  the  stenographer 
that  the  deed  was  subject  to  the  lease. 
The  stenographer  Is  nut  a  witness;  be 
was  not  ot  counsel  for  either  party;  he 
bad  no  authority  to  bind  either  party  by 
anything  he  might  say.  The  offer  of  the 
deed  was  an  offer  to  give  a  deed  in  evi- 
dence and  nothing  more.  The  deed  was 
received- without  objection,  and  the  whole 
purpose  of  the  offer  was  then  subserved. 
It  is  Incredible  that  the  defendants'  coun- 
sel then  proceeded  to  give  away  their 
whole  case  by  the  entirely  unnecessary  and 
uncalled  for  declaration  that  the  deed 
which  they  offered  was  subject  to  the  lease 
which  was  the  subject  ot  tbe  controver- 
sy. Stenographers  are  not  infallible. 
Tbey  are  just  cui  likely  to  make  mistakes 
as  other  persons,  and  when  they  are  mere- 
ly making  a  declaration  of  their  own  as 
to  a  fact  occurring  in  their  presence  or 
bearing,  not  being  under  oath,  and  not 
being  examined  or  cross-examined,  and 
tbe  truth  of  their  statement  is  denied  by 
the  party,HOUght  to  be  bound  by  It,  as  a 
matter  of  course  such  statements  cannot 
be  regarded  by  the  courts  as  of  any 
weight  in  determining  the  contention. 
But,  apart  from  all  this,  tbe  deed  must 
speak  for  Itself,  and  if,  when  examined,  it 
corroborates  the  stenographer's  state- 
ment, tbe  party  affected  will  be  bound  by 
It,  not  because  of  what  the  stenographer 
said,  but  because  of  what  the  deed  itself 
declares;  and,  on  the  other  hand,  if  It  does 
not  corroborate  the  stenographer.  It  will 
scarcely  be  contended  that  tbe  remark  of 


the  stenographer  will  outweigh  tbe  lan- 
guage of  the  deed. 

If  now  we  recur  to  tbe  deed,  we  find 
that  it  contains  these  words:  "This  con- 
veyance Is  made  subject  to  the  following 
leases  for  oil  purposes,  viz. :  Qorman 
Bros.,  six  (6)  acres;  Collins  and  Cochran, 
six  (6)  acres;  Ferguson  et  al.,  nine  (9) 
acres;  and  J.  Beaumont,  three  (S)  acres." 
There  Is  no  other  lauKuage  but  this  iu 
the  entire  deed  on  this  subject.  The  deed 
is  made  by  C.  A.  Comen  and  wife,  D.  Cnr- 
nen  and  wife,  and  Peter  P.  Comen  and 
wife,  to  W.  D.  Bidelsperger,  L.  M.  Bidel- 
sperger,  '^'  P.  Bidelsperger,  and  C.  H. 
Shurmer ;  s  dated  June  28, 1889,  and  Is  for 
lot  No.  628,  containing  165  acres,  more  or 
less,  and  for  part  of  lot  Nu.  497,  contain- 
ing 37  acres  and  140  rods,  more  or  less. 
Now,  the  lease  whlcb  is  claimed  by  tbe 
plaintiff  as  the  source  ot  his  title  is  a  lease 
dated  Marph  25,«1882,  made  by  C.  A.  Cor- 
nen  and  D.  Curnen  to  C.  G.  Beaumont  and 
J.  B.  Drake,  for  a  lot  or  piece  of  ground  in 
Meade  township,  Warren  county.  Pa., 
containing  three  acres,  more  or  less, 
known  as  "Lot  No.  53  ot  subdivision  of 
lot  No.  628."  Tbe  name  ot  J.Beaumont 
does  not  anywhere  appear  in  this  lease. 
In  the  deed  the  reservation  Is  ot  a  lease  to 
"J.  Beaumont,  three  (3)  acres,"  and  that 
is  all.  There  is  no  description  ot  this  lease 
in  the  deed.  It  is  not  referred  to  by  its 
date  or  its  place  of  record,  nor  by  its 
number,  53,  nor  by  the  number  ol  tbe  sab- 
division  ot  which  It  is  a  part.  In  other 
words,  there  Is 'no  identification  of  tbe 
territory  covered  by  the  lease,  and  the 
name  of  the  lessee  Isnot  the  nameof  either 
ot  tbe  two  lessees  of  tbe  lot  in  question, 
nor  does  the  name  of  either  of  those  two 
lessees  appear  in  the  lea<>ethat  is  reserved. 
Upon  the  face  ot  the  papers  (the  lease  and 
the  deed)  It  is  Impossible  to  say  that  tbe 
lease  reserved  Is  the  lease  in  controversy. 
It  was  therefore  error  in  the  learned  court 
below  to  say,  as  a  matter  ot  law,  that 
tbey  are  Identical.  Whether  or  not  they 
are  identical  is  a  matter  which  can  only 
be  determined  by  extrinsic  testimony,  and 
the  credibility  and  force  and  meaning  of 
that  testimony  is  necessarily  to  be  deter- 
mined by  the  jury.  Tbey  may  be  the 
same,  but  whether  or  not  they  are  the 
same  is  not  a  matter  of  law  but  ot  fact, 
and  should  be  determined  by  the  jury, 
and  not  by  the  court.  We  therefore  sus- 
tain the  third,  fourth,  fifth,  and  sixth  as- 
signments of  error.  We  can  hardly  sus- 
tain the  first  assignment,  as  the  uBer  in- 
cluded tbe  act  of  the  lessors  in  locatlntp 
tbe  lot  so  that  the  Beaumont  and  Drake 
well  was  upon  it,  and  that  they  so  agreed 
with  the  lessees;  and,  as  such  location 
would  certainly  bind  tbe  lessors,  who 
could  not  claim  a  forfeiture,  it  might  bind 
the  present  defendants,  claiming  under 
them.  It  wou?d  nut  be  Incompetent  testi- 
mony, but  yet  it  might  not  bind  the  de- 
fendants. That  would  depend  upon  what 
was  the  true  location  of  lot  53,  and.  It 
not,  then  whether  the  defendants  knew 
or  the  acts  of  the  lessees  In  locating  the 
well  where  it  Is,  as  being  a  location  with- 
in the  lines  ol  lot  No.  53.  If  the  defendants 
had  such  knowledge  at  the  time  ot  or  be- 
fore   tbe    inception   ot   their   title,   they 
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'would  be  bound  by  It ;  bat  the  true  loca- 
tion of  lot  No.  53  l8  Very  vaach  in  dispute. 
According  to  the  testimony  of  the  defend- 
ant's survey  ore  It  does  not  include  the 
well,  and,  it  that  testimony  is  believed,  the 
defendants  would  not  be  bound  by  the 
location  of  the  well  as  a  compliance  with 
the  terms  of  the  lease,  unless  they  bad 
knowledge  of  the  assent  of  the  lessors  to 
that  location,  and  the  acceptance  of  it  by 
them  as  a  compliance  with  the  lease.  It 
must  be  confessed  that  the  knowledge  of 
the  defendants  of  the  acts  and  declara> 
tlons  of  the  lessors  In  that  regard  before 
the  inception  of  their  title  can  scarcely  be 
regarded  as  established  by  the  testimony. 
Certainly  it  is  not  so  established  as  to 
Justify  the  court  In  deciding  It.  All  the 
defendants  testified  that  the  Drake  well 
fvas  not  within  the  lines  of  lot  No.  68,  as 
those  lines  are  indicated  in  the  lease,  and 
that  they  did  find  a  post  comer,  outside 
the  church  lot,  starting  from  which,  and 
running  the  lines  of  the  lot,  the  Drake 
well  was  excluded.  If  any  proof  of  the 
location  of  the  well  as  a  performance  of 
the  condition  by  the  lessees  with  the  con- 
sent of  the  lessors,  and  accepted  as  sncb 
by  the  latter,  was  made  In  such  manner 
as  to  give  notice  thereof  to  the  defend- 
ants before  their  title  was  acquired  or  at 
the  time  of  its  acquisition,  the  effect  of 
that  proof  would  be  necessarily  for  the 
Jury  under  proper  instruciions  from  tlie 
court.  But  the  case  was  not  tried  in  that 
way  by  the  learned  court  below.  On  the 
contrary,  the  court  assumed  that  the  de- 
fendants had  notice  when  they  porchnsed 
that  the  well  was  erected  within  the 
limits  of  the  lot  S8,  because  they  bought 
subject  to  the  ijase,  and  the  well  was  al- 
ready there  with  all  its  appliances,  and  In 
full  operation  Of  coarse,  this  would  be 
correct  if  the  well  was  within  the  true  lo- 
cation of  lot  63,  but  this  is  the  very  mat- 
ter in  dispute,  and  must  necessarily  be  de- 
termined by  the  Jury.  We  therefore  do 
not  sustain  the  first  assignment,  but  do 
sustain  the  second  and  eighth,  and  the 
seventh  and  ninth  are  sustained,  because, 
while  the  court  afilrmed  the  defendants' 
first  and  third  points,  they  took  away  all 
the  effect  of  the  affirmance  by  saying  they 
were  not  material,  and  that  the  case 
must  be  disposed  of  according  to  the 
views  of  the  court  on  the  other  matters 
mentioned  In  the  charge.  As  these  mat- 
ters involved  questions  of  fact  which 
should  have  been  submitted  to  the  Jury 
we  are  of  opinion  the  judgment  must  be 
reversed.  Judgment  reversed,  and  new 
ventre  awarded. 


(US  Pa.  St.  473) 

West  Philadelphia  Nat.  Bank  v.  Field. 
(Suprane  Court  of  PennayVoania.  Oct.  6, 1891.) 
KxaoiiABi.a  iNaTxuMENTS— Actions— Lost  Kons 

— SlCOITDABT  EyiDSNCK. 

1.  In  an  action  on  a  note  made  by  defend- 
ant to  the  order  oi  two  others  and  by  them  in- 
dorsed to  plaintiff,  plaintiff  proved  that  when 
the  note  tell  due  one  of  the  indorsers  took  it  up, 
Riving  plaintiff  in  lieu  of  it  a  note  made  by  one 
Ii.,  with  the  same  indorsers;  that  this  note 
proved  to  be  a  forgsry,  though  plaintiff  had  be- 
lieved it  gennlna,  and  that  said  indorser  had  fied 
tbe  ooontry,  and   plaintiff  was  ignorant  of  his 


^lereahouta.  SeUL,  that  thii  was  suiSoient  to 
ezcnse  non-produotlon  of  tke  note,  and  to  JastUy 
secondary  evidence  of  its  contents. 

%.  When  plaintiff's  president  and  cashier 
have  testified  that  the  indorser  thus  fraudulently 
procured  the  note  sued  on,  and  that  before  its 
maturity  defendant  had  admitted  to  them  that  bis 
signature  thereto  was  genuine,  it  Is  error  to  di- 
rect a  nonsuit. 

8.  Plaintiff  does  not  lose  its  right  to  recover 
on  the  note  in  suit  because  it  exchanged  it  in 
such  manner  for  a  note  that  afterwards  proved 
to  be  forged. 

Appeal  from  court  of  common  pleas, 
Philadelphia  county. 

Action  by  the  Philadelphia  National 
Bank  against  John  Field.  There  was 
Judgment  of  nonsuit,  and  plaintiff  ap- 
peals.   Judgment  afiiriDed. 

JoAoO.JoAnfron,  for  appellant.  Oeorge 
H.  Earle,Jr.,  Samuel  B.  Huejr,  and  Richard 
P.  White,  for  appellee. 

Stebrrtt,  J.  In  the  language  of  plain- 
tlS's  amended  statement  of  claim  tills  suit 
was  brought  against  the  defendant  John 
Field  "to  recover  the  sum  of  95,000,  being 
the  amount  of  a  certain  promissor.v  note 
drawn  by  the  defendant  to  the  order  of 
John  and  James  Hunter,  dated  .1  une  26, 
1886,  and  payable  four  months  after  date 
at  Fifty-Fifth  and  Paschall  streets,  and 
indorsed  by  said  John  and  James  Hunter 
to  the  plaintiff. "    As  an  excuse  for  non- 

Sossession  of  snid  note  and  inability  to 
le  a  copy  of  it  the  plaintiff  added  the  fol- 
lowing averment,  viz. :  "The  said  nota  Is 
not  now  in  the  possession  of  the  plaintiff, 
because  at  Its  maturity  James  Hunter, 
as  agent  for  and  on  behalf  of  the  defend- 
ant and  of  John  and  James  Hunter,  offered 
to  plaintiff  in  payment  thereof  a  note  for 
f5,au0,  purporting  to  be  drawn  by  James 
Long  to  the  order  of  and  indorsed  by 
John  and  James  Hunter.  Believing  the 
signature  of  James  Long  to  said  note,  the 
plaintiff  accepted  said  note  In  payment, 
and  delivered  to  James  Hunter,  as  agent 
lor  defendant,  the  said  promissory  note 
ul  defendant.  Plaintiff  afterwards  dis- 
covered, and  now  avei-s,  that  the  signa- 
ture purporting  to  be  that  of  James  Long 
to  the  note  so  offered  and  received  in  pay- 
ment was  a  forgery,  and  consequently  the 
said  note  was  void,  and  the  plaintiff  has 
not  received  from  said  defendant,  or  from 
any  other  person,  payment  of  the  whole 
or  any  part  of  the  aforesaid  promissory 
note  of  defendant. "  On  the  trial  evidence 
was  Introduced  by  the  plaintiff,  tending  to 
prove,  inter  alia,  the  following  facts: 
[a)  That  the  note  In  suit  was  made  by  de- 
fendant for  the  accommodation  of  the 
payees,  Indorsed  in  their  names,  present- 
ed to  plaintiff  by  James  Hunter,  discount- 
ed by  it,  and  the  proceeds  paid  to  said 
James  Hunter,  (b)  When  the  note  in 
suit  matured  It  was  taken  up  by  James 
Hunter,  who,  in  lieu  of  it,  gave  plaintiff  a 
note  for  f  5,200,  at  four  months  from  Octo- 
ber 28,  1886,  purporting  to  be  made  by 
James  Long  to  the  order  of  and  indorsed  by 
John  and  James  Hunter;  and  when  that 
note  matured  it  was  in  like  manner  taken 
up  by  James  Hunter,  who,  in  lieu  of  it, 
gave  anothernotefor  $5,200,  atfour  months 
from  March  2,  1887,  purporting  to  be 
made  by  said  Long  to  the  order  of  and  in- 
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dorsed  by  said  John  -  and  James  Hunter. 
<c)  Tbe  notep  aforesaid ,  purportinK  to  be 
made  by  James  Long,  were  forgeries,  bat 
at  the  time  they  were  respectively  token 
by  plaintiff  it  believed  they  were  genuine. 
(d)  The  note  in  suit  and  the  first-men- 
tioned Long  note  passed,  in  tbe  manner 
and  under  the  circumstances  above  stat- 
ed, from  the  plaintiff  into  the  possession  of 
Jamee  Hunter,  who,  bavlng  been  accused 
of'havlng  committed  other  forgeries  at  or 
about  the  same  dates,  fled  tbe  country, 
and  up  to  and  at  the  time  of  trial  bis 
whereabouts  were  unknown  to  the  plain- 
tiff, and  no  part  of  either  of  the  abore- 
mentloned  notes  has  ever  been  paid.  We 
think  sufficient  ground  was  laid  to  excuse 
the  non-production  of  tbe  note  In  suit, 
and  justify  the  admission  of  secondary 
evidence  of  its  contents,  etc. 

The  evidence  tending  to  prove  that  de- 
fendant made  tbe  note  consisted  of  his 
own  admissions,  made  to  tbe  president 
and  cashier  of  the  plaintiff  on  several  oc- 
casions. The  latter  testified,  in  substance, 
that  ten  days  or  two  weeks  before  thenote 
matured  defendant  came  into  the  bank, 
handed  him  notice,  which  bad  been  ad- 
dressed to  place  of  payment,  etc.,  and 
asked  to  see  the  note.  It  was  banded  to 
him.  After  looking  at  it  and  turning  it 
over  he  said.  "That  Is  all  right."  A  few 
days  afterwards  defendant  and  Mr.  Lucas 
called  in  relation  to  forming  a  syndicate 
to  buy  up  tbe  indebtedness  of  Jobn  and 
James  Hunter,  etc.  During  the  conversa- 
tion, as  they  were  about  leaving, "I  asked 
Mr.  Field  the  question— I  said:  'By  the 
way,  Mr.  Field,  that  note  that  you  came 
here  and  inspected, — was  the  signature  of 
that  forged  or  good?'  Mr.  Field  replied 
that  that  signature  was  nil  right,  and 
that  the  note  was  all  right.  "  Dr.  Hughes, 
president  of  the  bank,  testified  that  a  week 
or  two  after  James  Hunter  fied  Mr.  Lucas 
and  defendant  "came  to  the  bank,  want- 
ing us  to  join  in  a  plan  to  Day  the  debts 
of  Mr.  Hunter;  and  before  going  out  Mr. 
Park  asked  him  if  that  note  of  his  was  all 
right, — genuine.  He  replied  that  it  was, 
after  some  hesitation."  In  short,  the  tes- 
timony was  ample  to  have  warranted  the 
jury  in  finding  that  the  signature  of  tbe 
maker  of  tbe  note  In  suit  was  genuine,  and 
also  that  possession  of  it  was  fraudulent- 
ly obtained  by  James  Hunter,  in  the  man- 
ner above  stated ;  but  the  learned  judge, 
being  of  opinion  that  the  evidence  was  in- 
fiufiicient  to  justify  a  verdict  in  favor  of 
plaintiff,  ordered  a  judgment  of  nonsuit, 
and  afterwards  refused  to  take  it  off.  In 
that,  we  think,  there  was  error.  It  is 
well  settled  that  a  peremptory  nonsuit 
Is  in  the  nature  of  a  demurrer  to  the 
plaintiff's  evidence.  If  there  is  any  evi- 
den(:e  (beyond  a  mere  scintilla)  which 
alone  would  justify  an  inference  of  the  dis- 
puted facts  on  which  his  right  to  recover 
depends,  it  must  be  sabmitted  to  tbe  jury. 
HUl  V.  Trust  Co.,  108  Pa.  St.  1:  Abraham 
V.  Mitchell,  112  Pa,  St.  230,  3  Atl.  Rep.  830. 
Upon  a  motion  to  nonsuit  thedefendantis 
considered  as  admitting  every  fact  which 
theevidencn  tends  to  prove,  including  such 
inferences  of  fact  as  a  jury  may  lawfully 
draw  from  it.  Miller  v.  Bealer,  100  Pa.  St. 
585;  McGrann  t.  Railroad  Co..  Ill  Pa.  St. 


171,  2  Atl.  Rep.  872;  Junes  ▼.  Bland,  116 
Pa.  St.  190,  9  Atl.  Rep.  276.  Conceding, 
what  under  the  evidence  can  scarcely  be 
doubted,  that  James  Hunter  procured  tbe 
discounting  of  a  genuine  note,  and,  when 
it  matured,  deceitfully  and  fraudulently 
paid,  or  rather  pretended  to  pay,  it  with 
u  forged  note,  and,  when  that  matured, 
undertook  to  pay  it  also  with  a  similar 
forged  note,  and  then  fied  the  country,  tbe 
fair  inference  would  be  that  the  evidence 
of  bis  criminality  would  not  be  left  within 
plaintiff's  reacb ;  but  it  is  only  necessary 
to  say  in  regard  to  this  and  other  ques- 
tions of  fact  that  the  evidence  was  qnite 
bufficlent  to  require  its  submission  to  the 
jury.  As  an  Innocent  party  to  the  trans- 
action the  defendant  is,  of  course,  entitled 
to  protection  against  the  possibility  of  tbe 
note  turning  up  in  the  bands  of  an  Innocent 
holder  for  value;  but,  as  was  held  in  BIb- 
blng  v.  Graham,  14  Pa.  St.  16,  the  court 
has  ample  power  to  restrain  execution  un- 
til such  indemnity  is  given.  In  that  case 
it  was  said :  "  That  the  defendant  is  en- 
titled to  indemnity  before  he  can  be  com- 
pelled to  pay  I  have  no  doubt,  or  it  may 
be  that  tlie  note  was  indorsed  in  blank  by 
Graham,  and  is  now  in  tbe  hands  of  a 
holder  fur  value.  •  *  •  Themakerought 
not  to  encounter  any  risk,  as  he  is  in  no 
default.  The  Inconvenience,  If  any.  Is  one 
to  which  tbe  holder  has  exposed  himself, 
arising,  perbaps,  from  his  o  wn  carelessness. 
*  *  *  In  this  all  the  authorities  to  which 
I  refer  generally  agree.  But  tbe  question 
recurs,  is  the  failure  to  indemnify  in  bar 
of  the  action,  or  is  it  a  prerequisite  merely 
to  the  execution  to  enforce  payment  of  the 
judgment?  In  the  absence  of  all  direetau- 
thority,  in  this  state  at  least,  I  incline  to 
tbe  latter  view  of  the  case.  However  the 
law  may  be  as  to  suit  brought  to  i^ecover 
on  a  lost  note,  (and  I  see  no  reason  why 
there  should  be  any  difference,)  we  are  of 
opinion  that  where  the  note  is  lost  after 
commencement  of  the  action  it  is  no  ol>- 
jection  to  the  rendition  of  judgment. 
Justice  may  be  effectually  administered 
by  restraining  the  plaintiff  from  issuing 
bis  execution  without  proper  indemnity 
be  given.  This  is  an  equitable  power, 
vested  in  the  courts,  which  will  take  care 
to  do  equity,  having  a  proper  regard  to 
the  circumstances  of  each  case. "  To  the 
same  effect  Is  BIgler  v.  Keller,  8  Wkly. 
Notes  Cas.  323.  It  is  unneceasary  to  dis- 
cuss su  plain  a  proposition  as  that  the 
plaintiff  bank  did  not  lose  its  right  to  re- 
cover on  the  note  in  suit  because  it  was 
surrendered  in  exchange  for  a  forged  note. 
If  authority  for  that  be  needed,  it  will  be 
found  in  Bitter  v.  Singmaster,  73  Pa.  bt. 
400;  Mount  v.  Scholes,  120  111.  394,  11  N. 
E.  Rep.  401;  Cllft  v.  Moses,  112  N.  Y.  428, 
20  N.  jy.  Rep.  392.  In  tbe  first -cited  ease  it 
was  held  that  the  trial  judge  correctly  In- 
structed tbe  jury  that  "the  receiving  ol 
notes  whose  indorsements  were  forged  will 
not  amount  to  a  payment  of  a  genuine 
note,  or  extinguish  tbe  right  of  action 
against  the  defendants  as  indorsers  upon 
the  first  note  if  the  first  note,  drawn  by 
Burkbolder,  and  indorsed  by  defendants, 
bears  their  genuine  signatures."  Further 
elaboration  is  unnecessary.  For  reasons 
suggested  we  think  tbe  learned  court  erred 
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In  not  taking  off  the  ]nd(;ment  of  non- 
BQit.  Judgment  reversed,  and  procedendo 
awarded. 


a**  Fa.  St.  499) 

Id  re  Law's  Estate. 

Appeal  of  Philadelphia  Finance  Co. 

(Supreme  Court  of  Pennsylvania.  Oct  88, 1891.) 

LiABiLiTT  or  GvABOiAN— Deposits  in  Bank— 
Inybstments. 

1.  A  guardian  deposited  the  moneys  of  his 
ward,  aa  guardian,  and  not  for  his  personal  ao- 
coant.  In  a  bank,  which  he  was  Informed  was 
solrent,  and  nhich,  as  a  prudent  business  man, 
he  had  no  reason  to  believe  insecure;  such  de-- 
I>osit  being  temporary  only,  awaiting  an  oppor- 
tunity for  investment.  Held,  the  bank  having 
failed,  that  the  guardian  and  his  sureties  were 
not  liable  for  the  loss. 

8.  The  fact  that  a  small  rate  of  interest  was 
paid  on  such  deposit,  and  that  two  weeks'  notice 
of  withdrawal  thereof  was  required  by  the  bank, 
was  not  snfBoient  to  constitute  such  deposit  a 
loan  to  the  bank,  or  an  investment  for  which  the 
guardian  would  be  liable  in  the  event  of  a  fail- 
ure of  the  bank. 

Appeal  from  orphans'  court,  Philadel- 
phia county ;  Penrose,  Judge. 

Accounting  by  Henry  W.  Scott,  guard- 
ian of  W.  W.  Law.  A  substituted  guard- 
Ian  claimed  to  have  the  former  guardian 
surcharged  to  the  amount  of  certain  Items 
shown  in  his  account,  (deposits  ot  moneys 
of  the  ward  In  bank,  lost  by  failure  of  the 
bank.)  which  claim  was  disallowed  by  the 
auditing  Judge,  whose  decision  was  re- 
versed, on  exceptions,  by  the  court  ol  pro- 
bate, from  whose  decision  the  Philadelphia 
Finance  Company,. surety  on  the  bond  of 
the  original  guardian,  appeals. 

John  Douglass  Brown,  Jr.,  Warren  O. 
QiitStb,  and  J.  Leverinfc  Jones,  for  appel- 
lant. Frank  T.  Lloyd  and  Preston  K. 
Erdman,  for  appellee. 

Clabk,  J.  This  is  an  appeal  by  the 
Philadelphia  Finance  Company,  surety  up- 
on the  guardianship  bond  of  Henry  W. 
Scott,  guardian  ol  William  W.  Law,  from 
the  adjudication  by  the  orphans'  court  ot 
Philadelphia  county,  upon  the  account  of 
said  guardian.  On  the  29th  January,  1890, 
Scott  received  93,339.12  of  the  money  of  his 
ward,  and  immediately  deposited  the 
same  in  the  Bank  ot  America.  The  ac- 
countant had  kept  his  personal  account 
as  a  depositor  in  the  same  institution  for 
several  years,  and  had  been  advised  by  an 
officer  ot  the  finance  company,  which  lat- 
ter company  was  surety  on  his  bond  as 
guardian,  that  the  Bank  ot  America  was 
entirely  solvent  and  sate.  The  deposit  was 
in  a  separate  account,  in  the  name  of  the 
guardian  as  such.  No  certificate  was  is- 
sued. The  whole  transaction  was  evi- 
denced only  by  an  entry  ol  credit  upon  the 
books  ot  the  bank  In  usual  form.  The  ac- 
countant was  in  search  ot  an  investment, 
and  the  deposit  was  only  to  remain  until 
he  could  find  one.  The  bank  agreed  to  al- 
low him  3  per  cent,  interest,  but  he  was  to 
give  two  weeks'  notice  before  withdraw- 
ing it.  The  bank  failed  on  the  80th  day  ol 
April  following.  At  the  time  of  the  de- 
posit the  bank  was  in  good  repute,  and 
there  is  no  allegation  ot  bad  faith,  or  want 
ot  due  care  or  diligence.  The  only  ques- 
tion lor  oar  consideration  is  whether  or 


not,  under  such  circumstances,  the  trustee 
is  responsible  tor  the  amount  of  the  de- 
posit. As  a  general  rule,  the  measure  of 
care  and  diligence  required  ot  a  trustee  is 
such  as  would  be  pursued  by  a  man  of  or- 
dinary prudence  and  skill  in  the  manage- 
ment of  his  own  estate.  Fahnestock's 
Appeal,  104  Pa.  St.  46.  It  Is  equally  well 
settled,  however,  that  a  trustee  who  in- 
vests the  funds  belonging  to  a  trust  on 
personal  security  does  so  at  his  own  risk. 
This  is  so  well  settled  that  a  citation  ot 
authorities  is  unnecessary.  Trustees  are 
not  bound  to  transact  personally  such 
business  connected  with  the  trust  as,  ac- 
cording to  general  usage,  prudent  persona, 
acting  tor  themselves,  would  ordinarily 
transact  through  mercantile  agents.  Up- 
on this  principle  it  has  been  held  that  a 
trustee  investing  trust  funds  is  justified  in 
employing  a  broker  to  procure  securities 
authoriced  by  the  trust,  and  In  paying  the 
purchase  money  to  a  broker  if  he  follows 
the  usual  and  regular  course  of  business 
adopted  by  ordinary  prudent  men  in  mak- 
ing such  investments.  So,  also, executors, 
trustees,  or  guardians  will  not  be  liable  it, 
in  the  ordinary  discharge  of  their  duty, 
they  deposit  the  assets  temporarily  in  a 
bank,  although  the  bank  may  fall;  but  the 
trustee  must  be  careful  to  make  the  depos- 
its in  the  name  ot  the  trust-estate,  and  not 
to  bis  personal  credit,  and  not  to  mix  the 
trust  funds  with  his  own;  otherwise  he 
will  be  liable.  Com.  v.  McAlister,  2S  Pa.  St. 
486;  Reee  v.Berrington,2Whlte  &  T.  Lead. 
Cas.  986,  »87.  "If  the  subject  of  the  trust 
be  money,  it  may  be  deposited  for  tempo- 
rary purposes  in  some  responsible  bank- 
ing-house, but  in  ouch  a  manner  that  the 
eeatui  que  trust  may  follow  the  fund  into 
the  hands  of  the  bankers;  and  it  is  no  ob- 
jection that  the  bank  allows  Interest  on 
the  deposits.  ♦  •  •  If  the  trustee  put 
the  money  to  his  own  credit,  and  not  to 
the  separate  account  of  the  trust-estate, 
or  if  he  allow  the  drafts  of  another  per- 
son to  be  honored,  who  draws  upon  the 
account  and  misapplies  the  money,  the 
trustee  will  be  personally  liable  tor  the 
consequences."  Lewln,  Trusts,  417.  Banks 
of  deposit  are  a  recognized  necessity  in  the 
commercial  world.  A  trustee  who  would 
continuously  keep  for  any  considerable 
length  of  time  a  large  sum  of  money  about 
his  person  or  In  his  bouse,  rather  than  de- 
posit it  for  safe-keeping  in  a  solvent  and 
reputable  bank  or  trust  company,  where 
all  the  precautions  maybe  exercised  for  its 
safety,  migbtjustly  be  regarded  as  derelict 
in  duty.  No  one  would  be  accredited 
with  the  exercise  of  common  prudence  who 
would  keep  his  own  money  in  this  way; 
and  a  trustee,  as  we  have  said,  Is  held  gen- 
erally for  such  care  and  diligence  as  an 
ordinarily  prudent  man  would  exercise 
in  the  conduct  and  management  ot  his 
own  business.  "A  trustee  will  not  be  lia- 
ble for  the  failure  of  a  bank  In  which  trust 
funds  have  been  deposited  If  he  has  suffered 
them  to  remain  there  only  for  a  reasona- 
ble time;  but  it  he  allows  It  to  lie  there  by 
way  ot  investment  be  will  be  liable  to 
make  good  the  lose.  But  he  must  be  care- 
ful to  make  the  deposit  in  the  name  ot  the 
trust-estate,  and  not  to  his  own  credit, 
and  not  to  mix  the  trust  funds  with  his 
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own :  otherwise  he  will  be  liable. "  Btep. 
Eq.  139;  Perry,  TruBts,  §  443.  Of  course, 
there  l8  no  duty  to  convert  securities  11, by 
the  terms  of  the  trust  Instrument,  there  is 
sufficient  Indication  that  the  cestui  que 
trust  was  Intended  to  enjoy  the  Interest, 
income,  or  dividends  of  the  specific  securi- 
ties. Perry,  Trusts,  450;  Hill,  Trustees, 
582;  Bisp.  Eq.  189. 

Was  this  transaction  with  the  Banic  of 
America  a  deposit  of  the  money,  or  was  it 
a  loan  or  investment  of  it?  A  deposit  Is 
where  a  sum  of  mouey  is  left  with  a  bank- 
er for  safe-keeping,  subject  to  order,  and 
payable,  not  in  the  specific  money  deposit* 
ed,  but  in  an  eqnal  sum.  It  may  or  may 
not  bear  Interest,  according  to  the  agree- 
ment. While  the  relation  between  the  de- 
positor and  his  banker  is  that  of  debtor 
or  creditor  simply,  the  transaction  cannot 
In  any  proper  sense  be  regarded  as  a  loan, 
unless  the  money  is  left,  not  for  safe-keep- 
ing, but  for  a  fixed  period  at  Interest,  in 
which  case  the  transaction  assumes  all 
the  characteristics  of  a  Itian.  The  or< 
phans'  court  decided  this  case  upon  the 
rulings  of  this  court  in  Frankenfleld's  Ap- 
pecl,  11  Wkly.  Notes  Cas.  373,  and  Baer's 
Appeal,  127  Pa.  St.  360, 8  Atl.  Bep.  1 ;  but  we 
think  these  cases  are  readily  distinguish- 
able from  the  case  at  bar.  In  Franken- 
fleld's Appeal,  supra,  there  was  a  loan  by 
the  trustee  of  $2,0U0  of  trust  funds  to  the 
Franklin  Savings  Bank  for  three  months, 
with  interest  at  6  per  cent. ;  30  days'  no- 
tice to  be  given  of  the  trustee's  intention 
to  withdraw  the  deposits.  The  bank  wan 
in  good  repute,  and  there  was  no  evidence 
of  bad  faith  or  want  of  care  on  the  part  of 
the  trustee.  Our  Brother  Ukrbn,  in  the 
opinion  filed,  said :  "  If  it  bad  been  an  or- 
dlnary  deposit,  subject  to  the  check  of  the 
depositor  from  the  day  it  was  made,  the 
appellant  would  probably  not  have  been 
liable;  but  It  was  not  a  deposit.  It  was  a 
loan  upon  merely  personal  security  for  a 
fixed  period,  at  Interest;  and  during  that 
period  the  money,  because  of  the  loan, 
was  entirely  beyond  the  trustee's  control. 
The  twenty-fifth  section  of  the  act  of  12th 
June,  1836,  expressly  provides  that  such 
Investments  must  be  made  ufbder  the  di- 
rection of  the  court  of  common  pleas,  and 
only  exempts  the  trustee  from  liability 
when  he  pursues  this  course  in  good  faith. " 
In  Baer's  Appeal,  supra,  the  banKer's  cer> 
tiflcate  of  deposit  was  substantially  In  the 
flame  form  as  in  Frankenfleld's  Appeal,  su- 
pra, excepting  that  there  was  no  stipula- 
tion for  notice  of  the  withdrawal  of  the 
deposit.  The  transaction  possessed  all 
the  qualities  of  a  loan  of  money  for  a  year 
at  4  per  cent,  interest.  It  is  of  no  conse- 
quence that  the  borrower  Is  a  bank,  for  a 
bank  may  borrow  money.  Parties  en- 
gaged in  the  banking  baslness,  whether 
as  Individuals  or  as  members  of  a  part- 
nership or  of  a  corporation,  may  take  a 
loan  of  money  for  a  fixed  i)erIod  of  time 
at  interest,  with  like  effect  as  persons  en- 
gaged in  other  pursgits.  The  transaction 
may  be  termed  a  "time  deposit,"  but  It  is 
none  the  less  a  loan,  and  subjects  the  lend- 
er to  that  degree  of  responsibility.  In  the 
present  case  the  money  was  placed  in  the 
bank,  not  as  an  Investment  for  any  fixed 
period,  but  merely  for  safe-keeping,  and 


at  a  small  rate  of  Interest,  nntil  a  suita- 
ble Investment  could  be  found.  This  was 
the  express  understanding  of  both  parties 
at  the  time.  The  transaction  was  en- 
tered upon  the  books  of  the  bank  as  a  de- 
posit merely.  It  was  treated  as  a  tempo- 
rary, provisional,  or  precautionary  ar- 
rangement. No  person  would  speak  of 
this  as  an  investment.  An  Investment 
carries  with  it  a  greater  or  less  degree  of 
permanency,  which  does  not  characterize 
this  transaction,  it  is  true  that  two 
weeks'  notice  was  to  be  given  of  the  with- 
drawal of  the  deposit,  but  this  was  a  rea- 
sonable provision,  and  not  inconsistent 
with  a  bank  deposit.  Almost  all  savings 
institutions  stipulate  for  notice  of  with- 
drawal with  their  depositors,  and  such 
a  stipulation  is  lor  the  benefit  not  only  of 
the  bank,  but  also  of  its  depositors.  The 
reasonableness  of  the  time  is  a  question  in 
each  case  to  be  determined  by  the  court. 
It  is  said  the  trustee  thereby  loses  control 
of  the  money;  but  that  is  not  the  true 
test.  The  depositor  always,  in  a  certain 
sense,  loses  control  of  the  money  when  he 
places  it  in  bank ;  for  the  bank  may  refuse 
payment  of  his  checks,  and,  as  ho  then  has 
noclaim  upon  the  specific  money,  hestanda 
upon  the  footing  of  a  creditor  merely.  It 
Is  true,  a  trustee,  as  a  general  rule,  is  not 
allowed  to  part  with  the  control  of  trust 
money,  (White  v.  Baugh,  3  Clark  &  F. 
44;)  but  be  may  do  so  by  way  of  precau- 
tion against  loss,  by  a  deposit  in  a  solvent 
and  reputable  bank.  A  deposit,  aa  we 
have  said,  is  a  temporary  disposition  of 
money  for  safe-keeping;  and  it  is  npon 
this  ground  nloue  that  the  trustee  Is  justi- 
fied in  depositing  trust  funds  in  bank,  and 
it  Is  upon  the  same  ground  that  a  deposit 
is  distinguishable  from  an  Investment. 
We  are  of  opinion,  for  the  reasons  stated, 
that  the  trustee  was  not  properly  charge- 
able with  this  loss.  The  decree  of  the  or- 
phans' court  Is  reversed,  and  the  record 
remitted  In  order  that  the  account  may 
be  restated  and  a  decree  entered  In  accord- 
ance with  this  opinion;  the  appellee  to 
pay  the  costs  of  this  appeal. 


^^^^         a43  Fa.  St.  487) 
Obnr  v.  Fbidenbero  et  al. 

(Supreme  Court  of  Pennsylvomia.  Oct.  5, 1891.) 
Restrictions  in  Deeds— Injunction— Lachjss. 
Defendants  purchased  a  lot,  with  build- 
ings on  it,  which  had  been  erected  years  before 
in  violation  of  a  restriotion  in  the  deed.  "The 
grantor  and  his  sucoessors  in  interest  were  at  all 
times  in  possession  of  the  adjoining  lot,  bat  made 
no  objections  to  the  buildings.  Held,  that  after 
such  delay  equity  would  not  restrain  the  further 
malnteDance  of  the  buildings,  but  that  plaintiff, 
who  had  succeeded  to  the  grantor's  interests  in 
the  adjoining  lot,  would  be  left  to  his  remedy  at 
law. 

Appeal  from  conrt  of  common  pleas, 
Philadelphia  county. 

Injunction  by  John  F.  Ome  against  Sol- 
omon R.  Frldenberg  and  others,  executors 
and  trustees  under  the  will  of  Louis  E. 
Frldenberg,  deceased,  to  restrain  the  main- 
tenance uf  certain  buIlding^s.  Decree  for 
plaintiff,  and  defendants  appeal. 

John  G.  Johnson  and  P.  Carroll  Brew- 
ster, for  appellants.  Crawford  &  DaJlaa, 
for  appellee. 
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Paxbon.  C.  J.  This  wad  a  bill  filed  In 
the  court  below.to  reBtraln  tbedefondante. 
\irbo  are  theappellanta  here, from  continii< 
Ing  to  maintain  certain  erections  on  tbe 
premises  808  Chestnut  street,  PhtladelpblM, 
upon  tbe  gronnd  that  tbey  were  erected 
In  violation  of  certain bDlldlngrestrictlons 
Imposed  upon  said  property  by  Edward 
Sblppen  Burd  when  he  sold  and  conveyed 
It  to  Thomas  C.  Bock  hill.  In  1825.  The  title 
to  tbe  adjoining  or  Bard  property  has 
been  vested  by  numerous  mesne  convey- 
ances in  the  plain  tiff,  and  tbe  Bockhlll 
pri>perty  Is  now  owned  by  the  appellants 
as  testamentary  trustees.  Tbe  three  prln- 
cli>al  matterscomplained  ol  In  thebiU  are: 
(a)  A  stable  and  coach-bouse  on  Samson 
street;  (6)  a  bulk  window  on  Cbest&nt 
street;  and  (c)  two  frame  buUdlnfos  be- 
tween tbe  Chest nnt-streot  front  building, 
and  the  back  bnlldlnss  on  Samson  street. 
The  court  snstalnod  tbe  bill,  and  awarded 
tbe  Injunction  prayed  for.  As  to  tbe  sta- 
ble, the  injunction  merely  prohibited  Its 
nse'^for  any  purpose  whatever,  except 
tbat  of  a  stable  and  co&ch  house. "  It 
could  not  have  been  any  broader,  for  tbe 
reservation  expressly  permitted  its  erec- 
tion, nor  did  the  reservation  limit  its  use 
or  occupancy  lurther  than  may  be  implied 
from  the  designation  of  tbe  building  as  a 
"stable  audcoacb-house."  As  totheother 
buildings,  the  Injunction  was  mandatory, 
and  tbe  decree  Is  broad  enough  to  require 
their  destruction.  The  answer  avers  tbat 
the  erections  complained  of  are  the  same 
tbat  existed  on  the  premises  wben  the  de- 
fendants'testator  first  viewerl  and  bought 
tbe  premises  in  1875,  and  bad  then  existed 
for  more  than  21  years  previously.  There 
Is  no  finding  by  the  master  whieb  essen- 
tially contradicts  the  answer  in  this  re- 
spect. Exact  dates  are  not  very  material, 
■u  our  view  of  the  case,  as  it  is  nndispnted 
that  all  uf  tbe  structures  were  there  many 
years  before  this  bill  was  filed.  The  plain- 
tiff had  a  choice  of  remedies.  He  might 
bave  brought  his  action  at  law,  or  he 
might,  OS  he  did,  file  his  bill.  By  adopting 
tbe  latter  remedy  he  submitted  his  case  to 
the  conscience  of  a  cfaancellor,  who  will  or 
will  not  enforce  nmere  legal  right,  as  the 
equities  of  the  case  demand.  A  chancellor 
does  not  and  ought  not  to  Interfere  by 
way  ol  mandatory  injunction,  even  though 
the  injury  be  clearly  established,  where 
there  has  been  long-continued  delay  in  as- 
serting the  right,  and  a  remedy  exists  at 
law.  The  plaintiff  had  only  to  look  out 
of  bis  side  windows  to  see  the  erections  in 
tbe  yard,  and  tbe  bulk  window  on  Chestnut 
Street  was  plainly  before  him  every  day  as 
be  entered  and  left  bis  own  store.  It  must 
not  be  forgotten  tbat  the  defendants  did 
not  put  up  the  offending  building;  nor  did 
their  testator,  fie  found  them  there  when 
be  purchased  the  property,  and  may  well 
bave  supposed  that  the  restrictions  were 
no  longer  in  force.  Be  that  as  it  may,  the 
fact  remains  that  the  plaintiff  was  guilty 
of  very  gross  laches  in  enforcing  his  rights. 
II  there  is  anything  well  settled  in  equity 
ft  is  that  a  chancellor  will  not  extend  tbe 
aid  of  an  injunction  where  tbe  party  has 
slept  for  a  long  time  upon  bis  rights.  Au- 
thorities might  be  cited  without  number, 
were  it  necessary,  I  shall  refer,to  a  few 
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only.  I  find  the  law  upon  tbis  subject 
nowhere  better  expressed  than  in  3  High, 
In].  1159.  It  covers  tbe  present  case  so 
fully  that  I  give  the  extract  at  some 
length:  "In  considering  applications  for 
relief  by  injunction  against  the  breach  of 
restrictive  covenants  contained  In  convey- 
ances of  real  property,  the  courts  require 
due  diligence  upon  the  part  of  tbe  plaintiff 
seeking  the  relief,  and  laches  or  acqules- 
cence  on  his  part  in  the  violation  of  the  re- 
strictive covenant  will  ordinarily  defeat 
his  application.  Indeed,  equity  requires 
the  utmost  diligence  in  this  class  of  cases 
upon  tbe  part  of  him  who  invokes  its  pre- 
ventive aid,  and  a  silKbt  degree  of  acqui- 
escence is  sufficient  to  defeat  the  applica< 
tiou,  since  every  relaxation  which  plain- 
tiff permits  in  alio  wing  erections  tobemade 
in  violation  ol  tbe  covenant  amounts  pro 
taatcto  a  disaffirmance  of  the  obligation. 
Where,  therefore,  plaintiff  lies  by  for  a 
(leriod  ol  four  or  five  months,  permitting 
defendants  to  go  on  with  their  erections 
in  disregard  ol  the  covenant,  be  will  be  de- 
nied relief  by  injunction ;  and  where  a  ven- 
dor of  real  property  takes  from  each  of . 
several  purchasers  a  covenant  that  he  will 
leave  unbuilt  a  certainportion  of  the  prem- 
IsQS  conveyed,  be  will  not  be  permitted  to 
enjoin  a  breach  of  this  covenant  by  one 
of  the  purchasers  when  be  has  permitted 
prior  purchasers  to  violate  it  without  tak- 
ing proceedings  against  them.  And,  gen- 
erally, whenever  plaintiff  stands  idly  by, 
and  permits  the  erection  complained  of  to 
be  made.andexpeuaes  to  be  incurred  there- 
in, without  objecting,  his  application  for 
tbe  aid  of  a  court  of  equity  comes  too  late, 
and  will  not  be  entertained.  Thus,  where 
purcbaseni  of  real  estate  bave  bought  up- 
on condition  that  they  are  to  use  the  land 
for  a  specific  purpose,  and  none  other,  tbey 
will  not  be  restrained  from  using  it  for 
other  purposes  when  plaintiff  has  permit- 
ted them  to  go  on  without  objection,  and  to 
incur  large  expenses  in  tbe  work  proposed, 
no  sufficient  excuse  being  shown  lor  the 
delay  in  invoking  the  aid  of  equity. "  This 
is  the  recognised  rule  in  England  and  tbis 
country.  See  German  Boman  Catholic  St. 
Vincent's  Orphan  Asylum's  Appeal,  115  Pa. 
St.  165, 10  Atl.Bep.  87;  .Mitchell  v.  Steward, 
L.  B.  1  Eq.  541 ;  Boper  v.  Williams.  12  Ena. 
Cb.  28;  Water  Lot  Co.  v.  Bucks.  5  Ga.  815. 
In  aark  v.  Martin,  49  Pa.  St.  289,  where  a 
mandatory  injunction  was  awarded  to 
abate  a  building  erected  in  violation  of  a 
restriction,  the  application  was  promptly 
made  before  Its  erection.  Indeed,  I  doubt 
If  a  case  can  be  found  in  the  books  where 
an  injunction  has  been  awarded  after  the 
delay  tbat  has  been  shown  here.  This 
practically  disposes  of  the  case.  Were  it 
necessary  to  go  further,  a  strong  argu- 
ment might  be  made  against  awarding 
the  injunction  by  reason  of  the  changed . 
circumstances.  When  Mr.  Burd  conveyed 
this  property  to  Mr.  Bockhill,  In  1825,  he 
lived  in  the  old  mansion  at  the  southwest 
corner  of  Ninth  and  Chestnut  stret^ts.  The 
lot  was  over  100  feet  in  front,  and  extend- 
ed back,  with  a  stable  on  the  Samson- 
•Street  front.  The  house  had  wings  on  each 
side,  receding  somewhat from'the  frontline 
of  the  main  building.  It  was  natural  that 
lie.staould  restrict  tbe  building  on  Chestnut 
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Btreet,  to  the  line  of  bis  wings,  and  the 
erection  ot  high  bnildlngs  In  the  rear,  yet 
be  permitted  the  erection  of  a  stable  and 
coach-house  on  the  rear  of  the  lot  similar 
to  his  own.  After  Mr.  Bunl's  death,  the 
whole  scene  was  changed.  The  old  Burd 
mansion  waR  demolished,  and  a  row  of 
stores  now  occupy  its  site.  There  Is  noth- 
ing to  show  that  the  erections  on  908  In- 
terfere In  any  sensible  degree  with  plain- 
tiff's enjoyment  of  light  and  air.  The  sta- 
ble has  not  been  used  for  many  years  as 
Boch.  It  iH  now  used  as  an  office  by  the 
Edison  Light  Company.  The  location  is 
no  longer  a  residential  neighborhood,  and 
a  stable  there  would  be  far  more  objec- 
tionable than  its  present  use,  even  if  it 
could  now  be  rented  for  that  purpose. 
This  entire  change  of  circumstances  and 
surrounding  might  well  make  a  chancellor 
hesitate  ere  be  applied  the  strong  arm  ot 
an  Injunction.  There  is  a  line  of  well-de- 
cided cases  which  hold  that  such  changes 
in  the  neighborhood,  the  character  ot  the 
improvements,  and  the  purposes  to  which 
they  are  applied,  are  sufficient  to  justify 
a  chancellor  in  refusing  an  Injunction  to 
restrain  violations  of  building  restrictions. 
It  is  sufficient  to  refer  to  Page  v.  Murray, 
decided  by  Chancellor  McGiLL.ln  New  Jer- 
sey, in  18SM),  and  to  be  found  in  19  Atl. 
Rep.  11;  Trostees  v.  Thacher,  87  N.  Y. 
819;  Peek  v.  Matthews,  L.  R.  3  Eq.  517; 
Sayers  v.  Collyer,  a4  Ch.  DIv.  180;  Duncan 
V.  Railway  Co.,  85  Ky.  325,  4  S.  W.  Rep. 
22!8.  While  we  think,  tor  the  reasons  given, 
that  the  plaintiff  Is  not  entitled  to  an  In- 
junction, he  may  still  sue  at  law,  and  re- 
cover damages,  if  he  can  show  he  has  sus- 
tained any.  The  decree  Is  reversed,  and 
the  bill  dismissed,  at  the  costs  of  the 
appellee. 

a«  Pa.  St  160)  — — 

GaoFF  et  ai.  v.  Bibdi  in  Hand  Turn- 
fir  b  Co. 
(SuprfrM  Cov/rt  of  PennayVoania.    Oct  5, 1891.) 
TUBNPIKa  COMPAKIBS  — Appbopbiation  o»  Hioh- 

A  charter  under  the  general  corporation 
act  of  Pennsylvania  of  1874  granted  authority  to 
a  corporation  to  construct  a  turnpike  road  be- 
tween two  termini.  There  was  already  In  exist- 
ence a  public  highway  between  these  points, 
but  there  was  no  express  grant  of  authority  to 
appropriate  and  use  the  same  for  the  purpose  of 
constructing  the  new  road,  and  such  appropria- 
tion was  not  a  matter  of  necessity,  but  only  of 
economy.  3eld,  that  the  right  to  so  appropriate 
the  existing  highway  did  not  ai'ise  by  necessary 
implication  from  the  charter  privileges.  Fax- 
son,  0.  J.,  and  Qbbbn,  J.,  dissenting.  18  Atl. 
Rep.  481,  afBrmed. 

On  rebearing. 

Mitchell,  J.  The  reargumant  and  fur- 
ther consideration  have  failed  to  change 
oor  views,  and  we  therefore  adhere  to  the 
opinion  and  Judgment  heretofore  filed  in 
this  case. 

Paxbon,  C.  J.,  (dlsBenttan.)  A  reargn- 
ment  has  been  ordered  In  this  case,  and  It 
has  now  been  heard  before  a  full  bench. 
Justice  Obeen  and  myself  dissented  from 
the  judgment  on  the  first  hearing,  (see  128 
Pa.  St.  621, 18  Atl.  Rep.  431,)  and,  as  the 
majority  erf  tbe  court  a,dfaere  to  the  views 


then  expressed,  I  desire  to  place  upon  tbe 
record  the  reasons  why  I  cannot  unite 
with  them.  Aside  from  the  merits  of  the 
case,  I  would  affirm  this  decree  on  the 
ground  ot  the  complainants'  laches.  This 
bill  was  not  filed  until  after  tbe  contracts 
for  the  construction  of  the  turnpike  road 
were  entered  Into  and  half  of  the  work 
done.  They  saw  the  work  going  on  day 
by  day ;  It  was  before  their  eyes,  and  they 
did  not  file  their  bill  until  tbe  defendants 
had  expended  about  $9,000  on  tbe  road. 
This  delay,  under  all  the  authorities, 
ought  to  have  been  fatal  to  any  applica- 
tion for  an  injunction.  In  Frldenberg's 
Appeal,  22  Atl.  Rep.  832,  (filed  herewith,) 
we  refused,  by  a  unanimous  decision,  to  re- 
strain a  violation  of  building  restriction 
on  the  ground  ot  laches.  The  authorities 
upon  this  point  are  so  clear  and  sonumer- 
ouH  that  I  may  well  beexcused  from  a  fur- 
ther reference  to  them.  It  is  the  settled 
rule  In  England  and  of  every  state  In  this 
country  where  equity  practice  prevails.  I 
would  refuse  tbe  Injunction  for  the  further 
reason  that  the  complainants  have  not 
suffered  Irreparable  injury,  nor  are  they 
threatened  with  any.  The  only  injury  of 
which  they  complain  Is  that  they  are  com- 
pelled to  pay  a  lew  pennies  of  toll  when 
they  travel  over  tbis  three  and  a  half 
miles  of  turnpike.  It  may  amount  to, 
perhaps,  from  one  to  five  dollars  per  year. 
As  an  offset  to  this  they  have  a  good  mac- 
adamized road  at  all  seasons,  in  place  of 
a  road  which  the  master  finds  is  almost 
impassabla  much  of  the  year.  In  addi- 
tion, they  are  relieved  from  the  payment 
of  the  taxes  necessary  to  keep  the  road 
In  order,  which  the  master  finds  are  the 
full  equivalent  of  the  tolls  paid.  Where, 
then.  Is  the  Irreparable  injury  wblch  justi- 
fies the  exercise  of  the  extraordinary  pow- 
er of  injunction?  It  Is  a  familiar  rule  in 
equity  that  a  chancellor  will  never  g^rant 
an  injunction  when  by  doing  so  he  will  in- 
flict a  greater  injury  than  tlie  one  sought 
to  be  redressed.  In  such  case  the  unbend- 
ing rule  Is,  as  the  authorities  all  show,  to 
leave  the  parties  to  their  remedies  at  law. 
It  is  a  grave  mistake  to  suppose  a  court 
ot  equity  will  alwaysentorce  h  legal  right. 
It  will  only  do  so  where  there  Is  a  strong 
equity,  an  Irreparable  injury,  and  the  ab- 
sence of  an  adequate  remedy  at  law. .  We 
have  seen  tbe  trifling  character  of  the  in- 
jury, and  the  inexcusable  delay  in  Invok- 
ing the  aid  ot  chancery.  What  Is  the  In- 
jury which  this  decree  Inflicts  upon  thede- 
fendants?  They  have  expended  about 
f  20,000  In  the  construction  ot  this  little 
piece  of  road.  Ot  all  the  Inhabitants  of 
that  township  these  plaintiffs  are  tbe  on- 
ly ones  who  complain,  and  we  have  the 
right  to  assume  that  all  the  others  are 
satisfied  to  pay  their  tolls,  and  glad  to 
have  a  passable  road  to  travel.  This  in- 
junction practically  destroys  the  capital 
of  the  company.  Tbe  complainants  can 
now  use  the  road  free  ot  tolls,  which  their 
neighbors  have  made  at  this  large  ex- 
pense. Moreover,  they  are  relieved  ot 
tbelr  share  of  the  annual  expense  uf  keep- 
ing it  in  order.  It  may  be  considered  a 
thrifty  operation  to  delay  the  filing  of 
their  bill  until  the  turnpike  was  secured, 
and  thus  gain  these  considerable  advnn- 
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tages  over  their  neigbbors,  bnt  I  conleeu 
I  am  unable  to  see  any  equity  which  com- 
mends this  caae  to  our  lavorable  consider- 
ation. These  are  cnHes  where  the  equity 
powers  of  the  court,  jadidously  exercised, 
are  asefal  and  beneficent ;  but  a  court  can 
exercise  no  more  dangerous  power  than 
equity  misnnderKtood. 

But  I  would  affirm  this  decree  upon  the 
merits.  The  Bird  in  Hand  Turnpike  Com- 
pany, appellee,  was  chartered  under  the 
act  ot  1^72,  to  construct  a  turnpike  of 
about  three  and  a  half  miles  in  length  in 
Lancaster  county.  The  termini  are  given, 
but  nut  the  route  to  be  taken.  It  is  an 
admitted  fact  that  between  the  termini 
there  was  an  old  county  road,  and  that 
said  termini  were  both  on  this  road.  It 
further  appears  from  the  plan  submitted 
that  this  road  Is  almost  as  straight  as  a 
surveyor  could  run  a  line ;  a  single  deflec- 
tion, so  slight  as  to  be  barely  discernible, 
appearing  uponlt.  The  company  occupied 
this  road,  macadamized  it,  thus  couTert- 
ing  it  into  a  turnpike,  and  erected  gates 
for  the  purpose  of  taking  toll.  I  may 
here  be  e:xcnsed  for  making  a  reference  to 
the  master's  findings  of  facts,  as  they  are 
practically  Ignored  in  the  opinion  of  the 
court.  128  Pa.  St.  621, 18  Atl.  Rep.  431.  I 
quote  from  his  report:  "(1)  That  the  old 
Philadelpliia  roud,  in  the  summer  season, 
when  not  rainy,  was  a  good  road,  with 
easy  grade,  with  hat  few  exceptions.  '  (2) 
That  at  other  seasona,  from  the  late  fall 
until  some  time  in  the  spring,  a  period 
running  from  four  to  six  months,  the  road 
was  at  times  almost  impassable,  if  the  pe- 
riod was  rainy,  by  reason  of  the  soft  and 
miry  character  of  its  bed,  when  the  road 
would  be  badly  cut  up;  and  then,  when 
the  ground  would  be  frozen,  was  hard, 
rough,  and  very  difficult  to  travel  over. 
(3)  The  road  is  located  in  one  of  the  most 
thickly  populated  parts  of  Lancaster 
county,  and  has  a  large  amount  of  travel 
and  hauling  over  it  from  all  surrounding 
points.  The  Pennsylvania  llailroad  has 
a  prominent  station  and  warehouse  at 
Bird  in  Hand,  close  to  its  eastern  termi- 
nus. (4)  The  line  adopted  for  the  pike  is 
very  nearly  direct  between  the  termini,  is 
on  the  bed  of  the  old  Philadelphia  road, 
and  along  its  entire  route  interferes  with 
no  private  property.  f5)  Draft  No.  2  and 
the  evidence  shows  it  to  be  the  only  feasi- 
ble, reasonable,  and  practicable  route  be- 
tween the  termini.  Any  other  route 
would  have  diverged  either  to  the  north 
or  to  the  south.  The  character  of  the 
surrounding  country  on  the  south  la  hilly 
near  the  creek,  soft,  and  the  hills  steep. 
Near  the  eastern  terminus  it  would  meet 
the  railroad,  where  there  is  a  fall  of  about 
twelve  or  fourteen  feet.  On  the  north  the 
railroad  (Pennsylvania)  would  be  met  at 
several  places,  to  be  crossed  above  or  un- 
der grade;  at  Mill  creek  a  dam  to  be 
crossed,  and  from  that  eastward  to  the 
terminus,  low  ground,  and  would  have 
been  exceedingly  injurious  to  private  prop- 
erty. (6)  The  change  in  the  road  from  a 
highway  to  a  turnpike  will  not  work 
great  and  irreparable  injury  to  the  plain- 
tlfls  and  others  using  said  road.  The  pike 
gives  a  good  and  substantial  road,  ready 
tor  all  uses,  in  all  seasons  of  the  year.    It 


works  no  Injury  or  damage  to  any  one. 
The  onl.r  change  the  turnpike  makes  is  the 
substitution  of  tolls  for  taxes,  and  thus 
throws  the  burden  of  maintenance  upon 
all  who  use  it,  without  regard  to  resi- 
dence, while  as  a  public  high  way  that  bur- 
den must  be  met  by  the  Inhabitants  of 
the  township  through  which  It  passeti. 
(7)  The  change  in  the  old  road,  from  a 
public  highway  passing  through  a  rural 
district  to  a  turnpike,  makes  no  change  in 
the  use  of  the  road.  The  turnpike  will  be 
used  for  the  same  purposes  and  by  the 
same  modes  ot  intercommunication  as 
the  old  Philadelphia  road  hud  been." 
These  findings  of  fact  have  not  been  shown 
to  be  erroneous;  on  the  contrary,  they 
are  fully  warranted  by  the  evidence. 

The  opinion  of  thecourt  holds  that  there 
is  no  express  power  in  the  charter  to  ap- 
propriate the  old  road,  and  that  no  such 
power  is  to  be  implied.  It  is  conceded  that 
no  authority  Is  given  in  terms  by  the  char- 
ter to  occupy  the  road,  nor  do  I  see  how 
it  is  possible  under  the  act  of  1872  to  insert 
such  a  clause.  The  most  that  can  be  ex- 
pressly granted  under  that  act  is  the 
power  to  construct  a  turnpike  road  be- 
tween designated  termini.  It  is  fair  to 
assume  that  said  act  authorizes  and  was 
Intended  to  authorize  the  construction  of 
such  roads  In  the  manner  they  have  hith- 
erto been  constructed  in  this  common- 
wealth. A  turnpike  is  merely  an  ordinary 
country  road  macadamized,  and  rendered 
fit  tor  travelat  allseasons.  I  haveknowl- 
edge  of  many  turnpike  roads  in  the  coun- 
ties around  Philadelphia,  where  they  are 
perhaps  more  numerous  than  in  most 
other  sections  of  the  state,  and  they  were 
all  laid  upon  tbebed  of  a  public  road.  The 
pamphlet  laws  are  full  of  charters  grant- 
ed by  the  legislature  tor  the  last  100  years, 
and  in  very  many  instances  no  power  la 
expressly  given  to  occupy  a  public  road. 
For  obvious  reasons  such  grant  was  never 
considered  necessary.  Every  one  who  has 
any  practical  knowledge  upon  the  subject 
knows  that  turnpikes  never  parallel  trav- 
eled public  roads.  If  they  did,  the  tolls 
would  not  paj-  the  gate-keepers,  as  all  the 
travel  would  avoid  the  pike  except  when 
the  dirt  road  was  in  bad  condition  from 
tlie  action  ot  rains  and  frost.  Hence  the 
very  purpose  of  aturnpikncharterlB  not  to 
construct  anew  road, or  parallel  an  old  one, 
but  to  occupy  an  old  road,  and  improve 
it  for  the  public  travel.  As  some  recom- 
pense for  the  outlay  thus  involved,  tbelaw 
permits  thecompany  to  charge  a  moderate 
amount  of  toll.  It  Is  rarely  compensatory. 
It  is  only  in  favored  localities,  where  the 
material  for  its  construction  and  repair 
are  conveniently  at  hand,  and  to  be  had 
for  the  asking,  that  the  stockholders  re- 
ceive any  return  for  the  outlay.  In  those 
portions  of  the  state  with  which  I  am 
familiar  a  turnpike  is  regarded  as  a  great 
boon  by  the  inhabitants,  and  with  the 
present  active  interest  and  feeling  in  favor 
of  improved  roads  the  complaint  of  these 
appellants  sounds  strange.  While  the 
tact  that  no  such  point  has  been  made  in 
this  state  heretofore  since  the  foundation 
of  the  government  is  not  conclusive,  yet  it 
shows  very  clearly  the  view  taken  ot  it  by 
the  common  sense  and  Judgment  of  the 
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people.  What,  then,  Ib  the  effect  ot  a  pow- 
er to  comtraet  a  turnpike  between  desig- 
nated termini?  Upon  whom  Is  the  power 
devoted  to  locate  the  ronte?  Is  It  the 
directors  of  the  company  or  the  court  of 
common  pleas  of  Lancaster  connty  ?  The 
state  has  fixed  the  terminal  points,  for, 
altbongb  this  charter  was  taken  oat  un- 
der the  act  of  1874,  Its  effect  Is  precisely  the 
same  as  though  it  had  been  granted  di- 
rectly by  the  legislatare.  Cochran  v.  Ar- 
nold, C8  Pa.  St.  399.  The  termini  are  In  the 
road.  The  most  direct  and  the  only  prac- 
ticable route,  as  found  by  the  master.  Is 
upon  its  bed.  To  deny  It  the  right  to  so 
locate  It  Is  to  deny  it  the  right  to  build  it 
at  all,  and  to  destroy  Its  franchise.  It  Is 
not,  and  ought  not  to  be,  required  to  do 
Impossible  things,  or  anything  that  Is  not 
practicable;  and  whenever  ne  speak  of 
what  Is  practicable  we  must  take  into 
▼lew  the  character  of  the  thing  proposed. 
It  win  not  do  to  measure  a  little  turnpike 
road,  three  miles  and  a  half  long,  which  Is 
belngeonstrncted  by  a  few  farmers  in  an 
attempt  to  better  a  very  bad  piece  of  road, 
by  the  same  standard  which  we  apply  to 
a  great  railroad  corporation.  What 
would  be  reasonably  practicable  for  the 
latter,  with  its  mlllluns  of  capital,  might 
be  wholly  impracticable  for  the  former. 
For  this  reason  I  have  not  referred  to 
Pennsylvania  Railroad  Co.'s  Appeal,  98  Pa. 
St.  150,  and  other  similar  cases.  I  do  not 
regard  them  as  applicable.  While  it  is  no 
doubt  possible  to  construct  this  road  up- 
on another  route,  it  requires  but  a  glim- 
mering of  common  sense  to  see  that  It  Is 
not  practicable.  Aside  from  the  land 
damages,  the  cost  of  such  construction 
wonld  prevent  it;  and  If  It  could  be  done 
it  would  parallel  another  road,  and  be  of 
no  use  to  Its  builders.  This  court  has  de- 
cided in  numerous  instances,  so  numerons 
that  the  principle  Is  so  familiar  as  scarce- 
ly to  need  a  reference  to  the  cases,  that 
where  the  state  grants  a  charter  to  a  rail- 
road company,  has  fixed  the  terminal 
points,  but  not  the  route,  the  board  of 
directors  of  such  company  may  locate  the 
road,  and,  when  not  restrained  by  the 
charter,  may  occupy  a  public  road  or 
street;  and  such  discretion  is  not  review- 
able, except  for  a  gross  abuse.  It  is  eufil- 
clent  to  refer  to  Com.  v.  Railroad  Co.,  27 
Pa.  St.  889;  Railroad  Co.  v.  Speer,  66  Pa. 
St.  825.  If  an  implied  power  exists  in  a 
railroad  company  to  take  a  public  road, 
I  am  at  a  loss  to  understand  why  it  does 
not  exist  in  the  case  of  a  turnpike  com- 
pany, especially  when,  as  I  have  endeav- 
ored to  show,  the  very  object  of  such  a 
charter.  In  nearlyevery  instance,  is  to  mac- 
adamize a  road  already  in  existence. 

A  point  was  made  at  the  argument,  and 
pressed  with  mnch  vigor,  that  this  com- 
pany had  taken  a  valuable  county  bridge, 
on  The  line  of  Its  road,  appropriated  it  to 
Its  own  use,  and  charges  tolls  thereon. 
This  hardly  rises  to  the  dignity  of  an  argu- 
ment. The  company  has  not  taken  the 
bridge,  nor  has  It  ever  attempted  to  charge 
bridge  toll ;  and  I  doubt  even  their  right 
to  Include  it  in  the  mileage  for  which  tolls 
are  charged.  But  even  if  this  right  he 
conceded,  the  toll  for  each  person  passing 
over  it  wonld  not  probably  exceed  the  six- 


teenth paii;  of  a  penny,  not  sufficient  to 
keep  it  in  repair.  D  it  is  destroyed  by  any 
accident,  tne  turnpike  company  must 
either  rebuild  It  or  wholly  abandon  its 
property  and  franchises.  The  county 
does  not  complain  ol  this  "outrage"  for 
obvious  rt^asons,  and  I  do  not  see  that  the 
appellants  have  any  occasion  to.  The 
building  of  this  turnpike  has  not  changed 
the  use  of  the  county  road.  It  Is  still 
open  for  travel  for  carriages  and  teams, in 
a  greatly  improved  condition.  The  appel- 
lants are  reqnlred  to  pay  a  small  amount 
of  toll,  it  is  true,  but  they  have  the  precise 
equivalent  of  this  in  the  changed  character 
of  the  road.  This  is  the  principle  npon 
which  turnpike  charters  are  based,  and  It 
is  a  sound  one.  In  addition  to  this,  the 
appellants,  as  tax-payers,  are  relieved  of 
their  proportion  of  the  expense  of  keeping 
the  old  road  in  repair.  It  is  to  be  pre- 
sumed, when  the  legislature  granted  the 
power  to  construct  this  road,  it  Intended 
to  give  all  the  power  usual  in  such  cases, 
and  which  has  been  exercised  from  time 
immemorial.  That  I  am  not  mistaken  as 
to  the  extent  of  that  power,  or  at  least 
the  common  understanding  of  it,  will  ap- 
pear from  the  fact  stated  at  bar,  and  not 
denied,  that  in  nearly  all  of  the  37  turn- 
pike charters  granted  under  the  act  of  1874, 
and  In  the  same  terms,  the  roads  have 
be^n  constructed  on  public  roads  then  In 
existence.  The  representatives  of  nine  of 
these  companies  havejoined  In  the  request 
for  this  reargument.  If  this  Judgment  is 
to  stand,  these  corporations  must  be  seri- 
ously embarrassed.  In  every  township 
in  the  state  therecan  always  be  found  one 
man  to  oppose  all  public  improvements. 
It  is  not  necessary  that  he  should  bold 
lands  adjoining  the  road,  or  any  real  es- 
tate whatever.  He  need  not  even  be  a 
tax-payer.  It  is  sufficient  that  he  travels 
the  road  once  a  year  with  his  mule,  to  in- 
voke the  extraordinary  powers  of  a  court 
of  equity.  In  view  of  the  attenuated 
thread  of  equity  which  runs  through  this 
case,  the  delay  of  the  complainants  In 
filing  their  bill,  and  the  great  mischief 
which  this  Injunction  will  work,  I  would 
have  afilrmed  the  decree  of  the  court  be- 
low, and  left  the  complainants  to  their 
remedy  at  law. 

GBEKir,  J.,  concurs  in   this  dissenting 
opinion. 

a«  Pa.  St  UO) 
la  IV  Williauson's  Estate. 

(Supreme  Cou/rt  of  Peniisylvania.  Oct  6, 1891.) 

WiLxa— CoNSTBDOTioK— Accuinna.TioR  or  Ur- 
ooxi. 

A  will,  after  providing  for  the  payment  of 
legacies  and  expenses,  directed  that  all  the  resi- 
due of  tbe  estate  sliould  be  oonverted  by  the  ex- 
ecutors Into  proper  securities,  as  provided  in 
item  17,  and  delivered  to  a  trustee,  who  should 
keep  the  same  invested,  and  allow  the  interest 
to  accumulate  until  a  stated  time  after  the  death 
of  the  testator.  Item  17  bequeathed  the  whole 
of  the  estate  to  the  executors,  in  order  that  they 
might  freely  execute  the  will,  and  empowerad 
them  to  sell  all  or  any  port  of  it.  It  provided 
that  the  net  proceeds  of  all  such  sales,  "as  well 
as  all  rents  and  income  derived  trom  any  part  of 
said  property, "  should  constitute  a  part  of  the 
residuary  estate,  and  he  ihvteted  aa  hereinbefore 
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expressed,  and  that  all  Income  given  by  tbe  will 
abonld  "begin  to  aecrue  to  the  beneflclmes  after 
one  year  from  the  death  otf  the  testator,  and  not 
before.  Tbe  will  made  no  distinction  between 
principal  and  income  as  to  assets  in  the  hands 
of  the  executors.  The  legacies  and  expenses, 
which  were  paid  the  first  year,  were  very  much 
In  excess  of  the  first  vear's  income,  and  the  total 
estate  at  the  end  of  that  time  was  much  less 
than  at  the  dnath  of  the  testator.  Beld,  that 
there  was  no  aocumulatlon  of  Income  within  Act 
Pau  April  18,  186S,  inhibiting  saoh  an  ,acaumtfla- 
tlon  after  Qie  death  of  tbe  testator,  and  that, 
upon  satisfaction  of  legacies  and  expenses,  tbe 
remainder  was  properly  payable  to  the  trustee. 

Appeal  from  orphane'  court,  Philadel- 
phia county. 

This  proceeding  waa  an  adjndlcatlcn  of 
the  first  account  of  the  sole  survlYin^  ex- 
ecutor «if  the  estate  of  Isaiah  V.  William- 
son, deceased.  The  appellant  Is  the  Penn- 
sylTanla  Company  for  insurancu  on  Lives 
and  Grautingr  Annuities,  trustee  nnder  the 
will.  The  appellees  are  the  nest  of  kin. 
Tbe  decree  of  the  lower  court  Is  reversed. 

John  G.  Johnson,  for  appellant.  Rtch- 
anl  C.  Dale  and  Oeo.  Tucker  Bispb&m,  lot 
appellees. 

Grkbn.  J.  Tbe  practical  and  only  ques- 
tion In  this  case  is  whether  tbe  residuary 
clause  of  the  testator's  will  is  in  conflict 
with  the  provision  against  accumulations 
Of  tbe  act  of  April  18, 1853,  5  »,  (P.  L.  603,) 
so  far  as  the  Income  of  the  estate  for  tbe 
first  year  after  the  testator's  death  is  con- 
cerned. As  to  the  remaining  nine  years  of 
the  period  of  ten  years,  during  which  the 
residuary  income  is  to  be  accumulated, 
there  is  no  question  before  us,  and  proba- 
bly never  will  be,  in  view  of  the  very  direct 
provision  for  accumulation  contained  in 
tbe  residuary  clause  of  tbe  win.  If  the 
win  does  not dlrectan accumulation  which 
may  or  must  be  operative  upon  the  income 
of  tbe  first  year,  it  does  not  transKress  the 
srtatute.  In  order  to  determine  this  ques- 
tion we  must  first  regard  the  residuary 
clause  of  the  will  by  Itself.  It  is  the  four- 
teenth Item  of  the  will.  It  flrst  directs  as 
follows:  "The  rest,  residue,  and  remain- 
der of  my  estate,  real,  personal,  and  mixed, 
wherever  situated,  vested,  contingent,  or 
future,  after  satisfying  the  foregoing  be- 
quests, as  such  remainder  shall  he  realized 
and  converted  into  proper  securities  by 
my  executors,  as  provided  In  item  seven- 
teenth of  this  will,  shall  be  by  them  trans- 
ferred and  delivered  to  the  Pennsylvania 
Company  for  Insurance  on  Lives  and 
Granting  Annuities,  of  this  city,  which 
company  shall  hold  the  same  as  a  trustee 
and  in  special  trust  as  follows."  It  will 
be  observed  that  there  is  no  direct  gift  of 
the  general  residue  of  the  estate  to  the 
trustee.  The  testamentary  direction  Is 
that  the  executors  shall  transfer  and  deliv- 
er tn  the  trustee  the  residue  of  tbe  estate 
left  after  satisfying  all  of  the  previously 
mentioned  bequests,  and  after  the  "re- 
mainder shall  be  realized  and  converted  In- 
to proper  securities,  as  provided  in  Item 
seventeenth  of  this  will. "  Turning  to  item 
seventeenth,  we  find  that  it  Is  an  absolute 
bequest  of  the  entire  personal  estate  of  the 
testator  to  the  executors, "  to  enable  them 
freely  and  fullyto  execute  the  various  pro- 
visions of  thw  will."    Next,  It   provides 


that  the  executors  may  pay  the  special  few- 
quests  given  by  items  fourth  to  eleventt^ 
both  inclusive,  either  by  assigning  any  of 
the  personal  property  (excepting  tbe  St. 
Louis  investments)  to  the  legatee  at  Its 
fair  value,  "  or  they  may  pay  the  same  in 
money."  Next,  the  executors  are  directed 
to  make  up  the  fund  provided  for  by  the 
second  item  by  selecting  real  estate  loans 
lu  St.  Louis,  to  be  valued  by  the  executors 
at  par,  and  for  any  deficiency  of  the  same 
they  shall  select  any  good  securities  out  <A 
tbe  estate  and  at  their  own  valuation. 
The  clause  next  directs  the  executors  to 
make  up  the  fund  required  by  the  third 
item  by  either  selecting  an.v  good  securi- 
ties of  which  the  testator  died  possessed, 
"or  by  purchasing  or  investing  in  "new 
ones,"  and  they  "shall  settle  and  fix  the 
value  of  the  securities  which  they  turn 
over  to  the  trustees. "  Next,  the  executors 
are  directed  to  select  and  hand  over  to  the 
Institutions  named  in  the  twelfth  item  tbe 
several  amounts  therein  specified,  "out  of 
the  good  stocks,  bonds,  or  other  Becurlties 
which  I  may  die  poBsessed  of,  or  which 
may  come  to  tbe  hands  of  the  executors 
thereafter  by  purchase,"  with  power  to 
make  up  any  deficiency  of  good  securities 
by  selling  such  as  are  not  deemed  good, 
and  replacing  them  by  others  which  are 
good.  This  item  disposes  ot  $700,000,  and 
tbe  executors  alone  are  required  to  pay  it 
all.  The  fund  required  by  the  thirteenth 
item  is  directed  to  be  made  up  by  the  ex- 
ecutors by  handing  over  such  securities  as 
they  think  best,  or  they  may  convey  to 
the  trustee  named  in  tbe  thirteenth  item 
any  of  the  testator's  real  estate  upon  the 
trust  mentioned  in  tbe  item.  This  Item 
carries  $300,000,  all  of  which  Is  to  be  paid 
by  the  executors.  In  the  next  place,  the 
entire  residue  of  the  testator's  whole  es- 
tate, real  and  personal,  and  of  whatever 
character.  Is  given  absolutely  to  tbe  exec- 
utors, with  positive  direction  to  sell  it  all, 
and  convert  It  into  money,  (excepting 
only  such  personal  Investments  as  may 
enter  into  the  trust  provided  In  the  four- 
teenth item,}  and  then  reinvest  the  same 
in  bonds,  loans,  or  other  Investments,  at 
their  discretion, forthebeneflt  of  the  resid- 
uary trust  in  the  fourteenth  item;  and  tbe 
executors  are  directed,  as  such  residuary 
portions  of  tbe  estate  are  converted  and 
reinvested,  to  hand  them  over  to  the  trus- 
tee of  the  residue,  to  be  beld  according  to 
the  fourteenth  item.  Full  power  Is  given 
to  the  executors  to  carry  out  this  portion 
of  the  will  by  making  any  kind  of  sales 
and  upon  any  kind  ot  terms  of  "all  and 
every  part  of  my  estate  in  this  will  in  any 
way  mentioned,"  with  no  restriction  of 
any  kind ;  and  then  this  item  of  the  will 
(seventeenth)  proceeds  thus:  "And  the 
net  proceeds  of  all  such  BaU«,  as  well  as 
all  rents  and  income  derived  from  any 
part  of  said  property,  shall  cotjstltutea 
part  of  my  residuary  estate,  and  be  In- 
vested as  hereinbefore  expressed ;  and  un- 
til sale  of  my  real  estate  my  executors  shall 
have  full  control  over  the  same,  and  are 
authorized  to  lease  or  rent  It,  and  to  make 
such  repairs,  alterations,  and  changes 
therein  as  tbey  may  deem  proper,  and  to 
pay  all  taxes,  other  proper  charges 
against  the  same,  and  make  all  insurances 
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tiiereon  deemed  proper  by  them ;  and  gen- 
erally they  may  do  and  perform  all  acts 
toucbioK  sach  property  as  they  may  deem 
to  the  advantage  of  my  estate,  in  as  full 
and  ample  a  manner  as  I  can  do."  We 
think  it  manifest  from  the  provisions  of 
this  section  that  the  executors  were  to 
have  the  fullest  and  most  absolute  power, 
control,  management,  and  disposition  of 
every  fragment  of  the  estate,  including  its 
Income  and  its  rents.  Issues,  and  profits, 
nntil  the  time  of  its  being  handed  over  to 
the  residuary  trustee,  to  as  great  an  ex- 
tent as  the  testator  himself  had  in  his  life- 
time. Ail  rents  and  all  income  derived 
Troro  any  part  of  the  property  of  the  testa- 
tor'are  expressly  and  absolutely  given  to 
the  executors  under  this  clause  of  the  will 
by  way  of  a  residuary  bequest,  and  every. 
thing  that  is  to  be  done  to  or  with  the 
estate  or  its  proceeds,  prior  to  the  taking 
effect  of  the  residuary  trust,  is  to  be  done 
by  the  executors.  All  the  debts,  ail  tlie 
costs  and  expenses  of  the  administration, 
all  repairs,  taxes,  insurance,  and  other 
charges  upon  real  estate,  all  legacies, 
gifts,  bequests,  of  every  description,  are  to 
be  paid  by  the  executors  before  the  re«ld- 
uary  trust-estate  under  the  fourteenth 
Item  arises;  and  the  rents  and  income  re- 
cei  ved  by  the  executors  before  the  residu- 
ary trust  comes  Into  being  are  explicitly 
directed  "to  constitute  a  part  of  my  resld- 
oary  estate."  We  think  it  cannot  be 
doubted  that  under  this  provision  not  on- 
ly the  estate  of  which  the  testator  died 
seised  or  possessed,  but  all  rents  and  in- 
come "derived  from  any  part  of  saiu  prop- 
erty" after  his  death,  entered  into  and 
formed  part  of  thegeneral. residuary  estate 
In  the  hands  of  the  executors  prior  to  the 
existence  of  the  residuary  trust-estate. 
More  than  this,  although  this  was  residu- 
ary estate  in  terms,  It  was  given  to  the 
executors  with  express  directions  to  apply 
It  to  the  payment  of  all  bequests  and  lega- 
cies by  a  further  clause  of  the  seventeenth 
Item  of  the  will  in  these  words:  "And  I 
direct  that  my  executors  shall  apply  the 
proceeds  of  sales  uf  rpal  estate  equally 
and  in  like  manner  with  the  proceeds  of 
sales  of  personal  estate,  In  payment  of  all 
or  any  of  the  bequests  and  legacies  given 
by  me. "  The  will  is  peculiar.  It  gives  the 
whole  estate  to  the  executors  In  the  first 
elaase  of  the  seventeenth  item  for  the  ex- 
press purpose  of  executing  the  various 
provisions  of  the  will,  and  further  on  In 
the  same  Item  it  gives  them  the  absolute 
and  entire  residue  of  the  estate,  no  matter 
bow,  or  in  what  manner,  or  from  what 
source,  derived,  expressly  Including  rents 
and  income;  also,  with  express  instruc- 
tions to  pay  all  kinds  of  expenses  and 
rbarges,  and,  in  addition,  all  bequests  and 
legacies.  It  may  be  that  there  is  redun- 
dancy In  theseprovlslons.but  It  Is  entirely 
troe  that  the  testator  fully  intended  to 
place  every  kind  of  asset,  including  rents 
and  Income  received  after  his  death,  in 
tbe  bands  of  his  executors,  to  be  by  them 
applied  to  the  full  settlement  of  his  estate, 
before  the  residuary  trust  created  by  tbe 
foorteenth  item  came  Into  existence. 

If  there  were  no  other  provision  in  the 
will  applicable  to  the  subject  of  the  pres- 
ent contention,  we  would  be  clearly  of 


opinion  that  Income  which  accrued  In  the 
bands  of  executors  prior  to  the  commence- 
ment of  the  reeidnary  trust-estate  under 
the  fourteenth  item  would  constitute  part 
of  the  general  estate  of  the  testator  in 
the  hands  of  the  executors,  applicable  to 
any  of  the  purposes  of  its  administra- 
tion. But  there  are  additional  provisions 
of  the  will  which  are  strongly  confirmato- 
ry of  this  view.  In  the  latter  part  of  the 
seventeenth  Item  there  is  this  provision: 
"And  all  income  given  by  this  will  shall 
begin  to  accrue  to  the  beneficiaries  after 
one  year  from  my  decease,  and  not  be- 
fore then,  excepting  the  annuity  in  item 
third,  which  shall  accrue  from  the  date  of 
my  decease,  and  which  the  executors 
shall  pay  during  the  first  year,  in  order  to 
prevent  any  delay  in  paying  that."  This 
provision  Is  a  positive  prohibition  against 
the  payment  of  any  income  to  any  benefi- 
ciary except  the  one  mentioned  in  the  third 
item.  It  is  all  income,  and  not  merely 
the  income  upon  the  several  legacies  spe- 
cifically bequeathed,  that  begins  to  ac- 
crue at  tbe  end  of  the  first  year.  By  nec- 
essary consequence  all  the  income  that 
does  accrue  during  thatyear  goes  Into  the 
general  estate,  and  becomes  part  of  its 
corpus,  with  only  the  one  exception  other- 
wise directed'.  A  positive  direction  to  tbe 
con  trary  in  the  bequest  of  the  residuary 
crust  might  overcome  the  force  and  mean- 
ing of  the  language  we  are  now  consider- 
ing, but  there  Is  no  such  direction,  as  ap- 
pears by  the  further  language  of  the  four- 
teenth item,  to  which  we  will  now  recur. 
After  the  first  portion  of  that  Item,  which 
we  have  already  considered.  Immediately 
follovts  the  provision  as  to  what  is  to  be 
done  by  tbe  trustee  witb  the  aecnrities 
transferred  by  the  executors  In  these 
words:  "That  is,  tu  keep  the  same  in- 
vested in  productive  securities  in  manner 
provided  in  Items  sixteenth  and  seven- 
teenth, and,  after  deducting  the  proper 
charges  and  expenses  incident  to  the  man- 
agement of  said  Investments  and  securi- 
ties, to  add  tbe  interest  and  income  there- 
of to  the  capital,  and  thus  accumulate 
and  Increase  the  fund  until  tbe  expiration 
of  ten  years  after  my  decease,  at  which 
time  it  shall  be  divided  amongst  such  of 
my  grand-nephews  and  grandnieces  who 
shall  then  be  living  as  are  the  issue  of  my 
brothers  and  sisters,  named  in  the  second 
item  of  this  will,"  etc.  It  will  beobserved 
at  once  that  there  is  no  provision  for  the 
accumulation  of  interest  tor  each  one  o( 
the  ten  years  next  following  the  testa- 
tor's death.  Tbe  expiration  of  ten  years 
after  tbe  testator's  death  is  simply  the  pe- 
riod at  which  the  accumulation  shall 
cease,  and  there  is  no  provision  as  to 
when  that  period  shall  commence.  It 
could  not  commence  immediately  at  the 
testator's  death,  because  the  trust  fund 
did  not  and  could  not  then  come  into  the 
hands  of  the  trustee  of  the  residuary 
trust-estate.  On  the  contrary,  tlie  settle- 
ment of  tbe  estate  by  tbe  executors  must 
proceed  and  be  completed  before  the  resid- 
uary trust  fund  could  reach  the  trustee 
or  the  amount  of  It  be  known.  It  is  the 
residuary  trustee  who  Is  to  accumulate 
the  interest,  but  nothing  of  that  kind 
could  be  done  until  tbe  trust  fund  came 
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Into  tiie  possesalbn  of  the  trustee.  Tbe 
execntora  bad  very  )ar^  suras  to  pay  be- 
fore the  estate  conld  be  settled  and  tbe  res- 
idue ascertained.  The  legacies  alone  far 
exceeded  f  1,000.000.  Tbe  payment  of  the 
collateral  inheritance  tax  consumed  near. 
]y  f450,000,  and  theexecutors'  commissions 
were  over  9200,000.  There  was  nothing  in 
tbe  will  to  prevent  tbe  executors  from 
using  any  assets  ol  the  estate,  whether 
principal  or  Income,  to  pay  these  legacies, 
taxes,  and  expenses.  The  will  made  no 
distinction  between  principal  and  Income 
as  assets,  and  required  no  interest  to  be 
paid  duing  the  first  year  to  any  legatee 
but  tbe  one  mentioned  In  tbe  third  Item. 
It  prohibited  the  payment  ot  all  other  in- 
come as  such,  until  after  tbe  expiration  of 
the  first  year.  How,  then,  can  It  be  said 
that  tbe  will  directed  the  accumulation  of 
tbe  Income  lor  the  first  year,  when  there 
is  not  only  no  such  provision  in  the  will, 
but  an  express  direction  to  tbe  contrary  7 
There  is  neither  a  necessary  implication, 
nor  any  implication,  either  that  the  testa- 
tor Intended  such  an  accumulation  or 
that  such  an  accumulation  is  possible  un- 
der the  will.  The  residuary  trustee  did 
not  have  the  fund  from  the  death  of  the 
testator,  and,  consequently,  could  not 
accumulate  it  by  income  from  that  time. 
In  point  of  fact  there  was  no  accumula- 
tion of  the  first  year's  income  even  by  the 
executors.  The  payments  made  by  tbem 
of  legacies,  expenses,  and  charges,  were 
very  much  greater  than  the  first  year's 
Income,  and  the  total  estate  at  the  end 
of  the  first  year  was  much  less  than  at  the 
death  of  tbe  testator.  Where,  then,  is  the 
accumulation  of  tbe  first  year's  Income? 
It  does  not  exist  In  fact,  It  Is  not  directed 
by  tbe  will,  It  is  not  within  the  power  of 
tbe  executors  to  produce  it,  and  tbe  resid- 
uary trustee  is  prohibited  from  doing 
so,  because  no  Income  can  begin  to  accrue 
to  any  beneficiary  until  after  tbe  end  ot 
tbe  first  year,  and  it  would  be  only  from 
that  time  that  any  increase  of  the  princi- 
pal of  the  trust  fund  from  accumulating 
income  could  commence.  This  money  has 
not  been  paid  to  the  residuary  trustee, 
nor  can  that  trustee  ever  have  it  under 
the  terms  of  tbe  will.  It  has  all  been  need- 
ed for  use  in  tbe  settlement  of  the  estate  by 
the  executors,  and  it  has  been  so  used. 
By  the  positive  provision  of  the  seven- 
teenth item  of  the  will  all  rents  and  in- 
come derived  by  the  executors  from  prop- 
erty which  the  testator  thus  described, 
"all  and  3very  part  of  my  estate  in  this 
will  in  any  way  mentioned,  including  all 
my  lands  and  tenements, "shall constitute 
a  part  of  tbe  residuary  estate.  As  such 
it  entered  into  tbe  general  estate  of  tbe 
testator  in  tbe  hands  of  the  executors, 
and  waa  applicable  by  tbem  to  the  pay- 
ment of  debts,  legacies,  and  expenses;  and 
only  the  remainder,  after  all  these  deduc- 
tions were  made,  was  payable  to  the  resid- 
uary trustee.  That  trnstee  never  did  and 
never  could  accumulate  that  portion  ot 
the  income  which  accrued  during  the  first 
year,  and  hence  the  statute  of  18S3  has  not 
been  and  cannot  be  transgressed,  so  tar 
as  that  year's  Income  is  concerned  The 
jndarment  of  tbe  orphans'  conrt  is  reversed 


at  tbe  cost  ot  tbe  appellees,  and  tbe  rec- 
ord is  remitted,  with  Instruction  to  re- 
state and  correct  tbe  account  In  accord- 
ance with  this  opinion. 


— —  (US  Pa.  St  108) 

Commonwealth  v.  Northbrn  Elbctrio 

LiQHT  &  Power  Co. 

(Supreme  Court  of  PennsyVoania.   Oct  6, 1891.) 

Taxation — BIxihption— MANUPAornsiNa  Cok- 

PANIBS— ElBCTSIC  COMPANIES. 

A  company  generating  electricity  and  sell- 
ing It  to  customers  for  power,  illamfnating,  or 
heating  purposes,  is  not  a  manufacturing  company, 
within  Act  Fa.  1885,  exempting  the  capital  stock 
of  manufacturing  companies  from  taxation. 

Appeal  from  court  ot  common  pleas, 
Dauphin  county. 

Proceedings  by  tbe  commonwealth  tor 
tbe  taxation  of  tbe  capital  stock  of  de- 
fendant company.  From  a  Judgment  for 
the  commonwealth  defendant  company 
appeals. 

Af.  E.  Olmsted  and  Morgan  &  Lewie,  for 
appellant.  W.  Th  Henael,  Atty.  Gen.,  and 
Jh8.  a.  Stranaban,  Deputy  Atty.  Gen.,- for 
tbe  Commonwealth. 

Williams,  J.  This  case  presents  a  new 
and  an  interesting  question,  viz.:  Is  a 
company  that  produces  electricity,  and 
sells  it  to  customers  for  the  generation  of 
light,  heat,  or  power,  a  manufacturing 
company,  within  tbe  meaning  of  tbe  act 
ot  1885,  exempting  the  capital  stock  ot 
manufacturing  companies  from  taxation? 
This  case  was  tried  without  a  jury,  and 
the  facts  upon  which  the  Judgment  waa 
based  appear  in  the  findings  ot  the  court 
below.  One  of  these,  which  was  based 
upon  the  opinion,  and  largely  expressed 
in  tbe  words  of  an  expert  electrician,  who 
was  called  as  a  witness,  asserts  that  the 
electricity  sold  by  the  company  was  creat- 
ed by  the  process  adopted  by  the  com- 
pany. Tbe  learned  Judge  says:  "Tbe 
electricity  which  furnishes  tbe  light  does 
not  exist  until  tbe  armature  revolves. 
Tbe  revolution  of  tbe  armature  brings  in- 
to being  something  that  did  not  exist  be- 
fore,—that  is,  this  electric  energy,  or  ener- 
gy In  this  electric  form."  In  the  same 
finding  be  describes  tbe  process  by  which 
this  product  is  evolved  or  created  as  fol- 
lows: "Coalis  burned  under  the  boilers, 
producing  heat.  The  bea  t  genera  tes  s  tea  m 
in  the  boilers,  which  moves  the  engine. 
Tbe  engine  supplies  tbe  power  by  which 
tbe  armature  is  made  to  revolve.  Tbe 
revolution  of  the  armature  produces  elec- 
tric currents  where  they  did  not  exist  be- 
fore. Tbe  electricity  thus  generated  is  car-, 
ried  over  wires  provided  by  the  company, 
and  delivered  to  its  customers,  where  it  Is 
used  to  produce  light  The  process  by 
which  electricity  is  made  to  furnish  light 
is  found  to  consist  of  the  movement  ol  an 
electric  current  from  one  carbon  point  to 
another,  wbich  are  made  part  ot  its  cir- 
cuit. Inleaplngfrom  one  point  to  another 
great  heat  is  developed  by  the  energy  ot 
the  current.  This  heat  liberates  orevolves 
from  the  carbon  a  gas,  which  it  burns. 
The  light  is  thus  found  to  be  due  partly 
to  the  passage  ot  the  electric  current  be- 
tween the  carbon  points,  and  partly  to 
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tho  corobuatlon  of  the  gas  farniabed  by 
tbe  heated  carbonii.''  No twlths landing 
these  flndlngs,  which  showed  a  creation, 
or  "bringing  Into  being  where  it  did  not 
exist  before,"  ol  the  electricity  sold  by  the 
company,  the  learned  judge  held  as  mat- 
ter ol  law  that  the  process  was  not  one  of 
manufacture,  because  the  product  was  not 
a  material  substance.  Conceding  that  the 
thing  sold  was  "  brought  into  being, "  made, 
—"manufactured,"  in  the  common  uce 
of  that  word,— he  denied  that  such  malt- 
ing was  in  a  legal  sense  a  manufacture, 
because  it  did  not  appear  affirmatively 
of  what  themysterious  product  was  made, 
and  that  it  was  material,  as  matter  is 
now  defined.  This  conclusion  appears  to 
have  been  drawn  from  the  derivation  and 
definition  of  the  word  "  manufacture,  "and 
Is  forcibly  presented  In  a  learned  opinion, 
In  which  lexicons  and  books  of  reference 
are  largely  drawn  upon.  It  Is  very  clear 
that  the  word  originally  meant  "hand- 
made. "  It  Is  equally  clear,  in  the  light  of 
the  definltionB  collated  by  the  learned 
Judge,  that  its  meaninghas  expanded  with 
the  advance  of  the  arts  and  scieuceR,  un- 
til it  has  come  to  mean,  as  a  verb,  tbe 
malting  of  anything  by  human  art  or  skill, 
(Burrill,  Law  Dict.,)'and  as  a  noun,  any- 
thing made  by  art  or  skill,  (Bap.  &  L. 
Law  Diet.)  The  mere  appropriation  of  an 
article  which  is  furnished  by  nature  is  not 
a  mannfacture.  Thus  the  liberation  of 
natural  gas  or  oil  from  tbe  earth,  and  its 
transportation  to  consumers,  is  not  a 
manufacture;  but  the  production  of  illumi- 
nating gas  is.  Gas- Light  Co.  v.  Brooklyn, 
89  N,  Y.  409;  also,  Emerson  v.  Com.,  108 
Pa.St.lll.  The  collection, storage,  prepa- 
ration for  market,  and  transportation  of 
ice  Is  not  a  manufacture,  but  the  produc- 
tion of  ice  by  artificial  means  is.  People 
V.  Ice  Co.,  99  N.  Y.  181,  1  N.  E.  Bep,  669.  A 
telegraph  company  produces  electricity  by 
arttflclal  means,  but  it  uses  it  In  its  own 
business  as  a  carrier  of  messages  for  the 
public;  so  does  a  telephone  company. 
Both  receive  messages  for  carriage,  and 
deliver  them  at  tbe  point  of  destination. 
They  transport  for  their  customers.  This 
company  whose  character  we  are  consider- 
ing sells  the  electricity  itmakes, or  "brings 
into  being,"  as  a  commodity.  It  provides 
the  lamps  or  appliances  for  the  use  of  its 
customers,  by  means  of  which  the  light  is 
produced.  It  sells  them  the  electricity, 
measures  It  as  it  is  delivered,  and  is 
paid  according  to  tbe  quantity  fur- 
nished. Whatever  electricity  may  be.  It 
seems  to  be  absolutely  within  the  pow- 
er and  under  the  control  of  the  com- 
pany that  brings  it  Into  being.  It  is 
compelled  by  the  process  employed  to 
come  into  being.  It  is  secured,  stored, 
poured  out,  or  liberated  at  will. '  Its  man- 
ifestations are  both  seen  and  felt.  It 
moves  with  incredible  velocity  and  power. 
It  carries  the  tones  and  Inflections  of  the 
human  voice,  or  moves  loaded  cars,  de- 
pending on  the  volume  of  the  current  and 
the  manner  of  its  appllcatloii.  It  may  be, 
in  the  hands  of  the  ph.vsiciaq,  a  soothing 
remedial  agent,  and,  in  the  hands  of  tbe 
law,  an  instrument  of  executlonswifter  and 
surer  than  the  beadsman's  axe.    It  may 


be  too  early  to  say  Just  what  it  Is.  The 
scientists  whose  views  the  learned  Judge 
adopted  may  be  right  or  wrong.  We  have 
no  need  to  decide  that  queotlon.  Laws 
are  written  ordinarily  in  the  language  of 
the  people,  and  not  in  that  of  science; 
and,  if  this  case  depended  on  the  question 
on  which  it  turned  in  the  court  below,  we 
should  be  led  by  tbe  findings  of  fact  to  a 
different  conclusion  of  law  from,  that  which 
wcs  there  reached,  and  which  held  that  this 
company  was  a  manufacturing  company. 
But  we  think  the  controlling  question  in 
this  case  is  that  of  tbe  sense  in  which  the 
words  "manufacturing  companies"  are 
used  in  the  statute  under  consideration. 
It  provides  that  the  taxes  laid  on  corpo- 
rations by  the  revenue  laws  of  the  com- 
monwealth are  repealed  or  abolished  as 
to  mnnulacturlng  corporations.  Now,  if 
there  were  a  class  of  corporations  exist- 
ing at  that  date  known  by  the  name  of 
"manufacturing  companies  or  corpora- 
tions,"  we  must  assume  that  tbe  iegisla- 
ture  intended  that  class  when  it  used  the 
name  by  which  the  nlass  had  been  known 
in  previous  legislation;  and  we  need  ko 
no  further  than  the  statute-book  to  deter- 
mine the  legislative  intentln  theact  of  1885. 
The  act  of  1879imposed  a  capital-stock  tax 
on  all  corporations  alike,  so  that  we  get 
no  help  from  it.  Looking  back  to  tbelaws 
under  which  corporations  have  l)eeu  cre- 
ated, we  find  that  inl835an  act  was  passed 
providing  for  the  organization  of  corpo- 
rations for  the  manufacture  of  iron  from 
tbe  ores  with  coke  or  mineral  coal,  which 
was  subsequently  extended  so  as  to  in- 
clude companies  using  charcoal.  This  was 
followed  in  1S49  by  a  law  wrhich  provided 
for  tbe  organlzdtlon  of  "manufacturing 
companies"  as  a  class  of  corporations.  It 
Included  the  manufacture  of  woolen,  cot- 
ton, flax,  or  silk  goods,  of  iron,  paper, 
lumber,  or  salt.  In  18.50  it  was  extended  so 
as  to  include  the  manufacture  of  gla^s.  In 
1851  printing  and  publishing  were  taken 
into  tbe  class.  In  1852  the  making  of  min- 
eral paints  and  artificial  slate  was  includ- 
ed. In  1868,  quarrying  and  mining.  In 
1859  the  manufacture  of  leather  and  leather 
goods.  Mineral  and  carbon  oils  were  in- 
cluded by  a  series  of  acts  passed  in  1856, 
1S59,  and  1860.  It  will  thus  be  seen  that 
the  words  "manufacturing  corporations" 
had  been  employed  as  the  name  of  a  def- 
inite class  of  corporations  for  many  3rears, 
and  that  the  kinds  of  manufacture  em- 
braced within  the  class  were  not  left  to 
be  settled  by  conjecture,  or  by  reasoning 
built  upon  definition^,  but  had  been  set- 
tled by  actual  enumeration  in  tbe  statutes 
referred  to  and  some  others.  When  the 
constitution  of  1873  was  adopted,  and 
when  the  general  corporation  act  of  1874 
was  passed  in  obedience  to  its  require- 
ments, manufacturing  corporations  as  a 
class  were  provided  for,  and  the  kinds  of 
manufacture  includPd  made  certain  by  a 
long  seriesof  statutes.  Theactof  1874pro> 
vided  a  uniform  mode  for  the  incorpora- 
tion of  companies  formed  for  profit,  de- 
scribing tliem  as  corporations  of  the  sec- 
ond class,  fvhlle  corporations  not  for 
profit  composed  the  first  class.  In  the 
second  class  were  included,  among  otb- 
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'OointoswBAi«H  ▼.  E01SON  SiACTBio  Iaoet  Co. 

OT  PaiLADILPHIA. 

(Sujjrenw  Court  0/ PenntvIvarUa.   Oct  8, 1891.) 

Appeal  from  court  of  common  pleas,  Dauphin 
county. 

M.  JE.  Otmgted,  for  appellant  W.  XT.  SenseH, 
Atty.  G«n.,  and  James  A.  Stmndhan,  Deputy 
Atty.  Oen.,  for  the  Common'wealth. 


era,  coDipaniee  tormed  for  "carrying  on 
any  mechanical,  mining,  qnarrying,  or 
manntacturing  buslneaa,  inciudteg  all  the 
purpomw  covered  by  the  provlalonii  ol  the 
act  of  general  asaembly  entitled  "An  act 
to  encourage  manufacturing  operations 
In  this  commonwealth,  approved  April  7, 
1849, "and  its  several  BupplementR.  There- 
after any  company  formed  for  the  prose- 
cution of  the  objects  enumerated  in  the 
act  of  1849  and  its  supplements  entered 
the  class  of  manufacturing  corporations 
through  the  gateopened  by  the  act  of  1874, 
instead  of  through  previous  legislation. 
Bat,  whether  they  came  in  the  one  way  or 
the  other,  if  they  were  within  the  class  as 
the  legislature  had  made  it,  the  act  of 
1885  relieved  them  from  the  tax  imposed  by 
the  act  or  1878.  A  company  supplying  11- 
himinating  gas  ie.  In  the  general  sense  of 
the  word,  a  manatactnrlng  company, 
(Oas-Llght  Co.  V.  Brooklyn,  supra,)  but  It 
is  notaiiiemberof  thestatutory class  built 
up  under  the  act  of  1849,  norls  any  corpora- 
tion engaged  In  the  service  of  its  cnstom- 
ers  In  a  quasi  public  capacity.  A  munic- 
ipality may  furnish  water  and  light  to  Its 
cltieens.  A  company  performing  this  serv- 
ice may  be  said  to  perform  a  quasi  public 
or  municipal  function,  which  the  munici- 
pality may  disturb  at  its  pleasure,  or  su- 
persede altogether.  Such  companies  have 
>never  been  included  In  any  of  the  legisla- 
tion provided  for  the  encouragement  and 
protection  of  manufacturing  corporations, 
and  have  no  right  to  share  In  the  benefits 
of  snch  legislation.  They  really  form  a 
class  by  themselves.  When  the  act  of  1885 
was  passed  laws  had  been  made  in  adjoin- 
ing states  which  gave  encouragement  to 
the  establishment  of  factories  by  exempt- 
ing them  from  certain  forms  of  taxation. 
The  mischief  to  be  remedied  was  the  dan- 
ger that  such  legislation  might  lead  to 
the  removal  ol  capital  and  labor  from  this 
state  to  others,  to  the  detriment  of  the 
bnednesB  and  prosperity  of  our  own.  The 
remedy  provided  was  the  removal  of  the 
tax  imposed  by  the  act  of  1879,  so  as  to 
remove  the  inducement  to  leave  the  state. 
It  was  as  broad  as  the  mischief  which  it 
was  Intended  to  meet,  and  made  applica- 
ble to  the  class  which  since  1886  it  had 
been  the  policy  of  the  state  to  encourage, 
via.,  "manufacturing  corporations."  It 
did  not  reach  financial  corporations  like 
banksand  Insurance  companies, nor trans- 

J»ortation  companies,  nor  companies  pei^ 
orming  functions  partaking  of  a  munici- 
pal character,  bat  that  class  of  productive 
fndttfltrles  which  the  legislature  bad 
sought  to  encourage  as  a  means  of  bring- 
ing and  keeping  within  our  borders  capi- 
tal and  labor,  to  be  employed  In  the  de- 
velopment of  our  mineral  wealth,  and  in 
the  production  of  the  staples  of  commerce. 
We  think  the  learned  judge  reached  a  cor- 
rect conclusion  in  this  case.  The  appel- 
lant to  not  within  the  exemption  orimmn- 
nity  provided  by  the  act  of  1885,  but  wo 
prefer  to  rest  our  judgment  on  the  defini- 
tion of  "mannfacturing  corporations" 
which  the  legislature  has  adopted  and  ad- 
hered to  for  more  than  half  a  century, 
rather  than  upon  the  meaning  of  the  word 
"manafaetore"  as  it  is  given  by  lexicog- 
raphers.   The  Jadgment  10  affirmed. 


WiLLiAHB,  J.  This  is  an  appeal  from  the 
same  decree  wbicb  we  hare  just  considered  on 
the  Appeal  of  the  Commonwealth,  38  Atl.  Rep. 
839.  The  only  question  here  presented  Is  whether 
the  appellant  is  a  manufactui*lng  corporation, 
within  the  meaning  of  the  act  of  1885,  ezemptluK 
manufacturing  corporations  from  the  operation  of 
the  revenue  law  of  1879.  This  question  Is  dis- 
posed of  by  the  opinion  in  Com.  v.  Northern 
Electric  Light  &  P.  Co.,  22  AU.  Hep.  889,  (filed 
herewith. )  For  reasons  given  in  that  case  this 
appeal  is  dismissed,  and  the  judgment  alBrmed. 

Clabk,  J.,  absent. 

-^ 046  Pa.  St  la) 

Commonwealth  t.  Central  District  ft 

Printing  TBLicaBAPH  Co. 
(Swpreme  Court  ofPenruylnania.    Oct  5, 1891.) 

TAXAtioH—ExainTiou—PATisNT-RioHTS— Stock 

or  CORPOBATIOM.    . 

The  inventor  and  owners  of  certain  appli- 
ances for  the  trausmissiOQOf  sounds,  (telephone,) 
in  consideration  of  certain  shares  of  stock  to  oe 
issued  to  them  by  defendant  company,  agreeS 
that  the  latter  should  liave  the  exclusive  right 
to  use  such  appliances  in  certain  territory,  tho 
inventors  and  owners  reserving  the  right  to  sell 
the  privilege  of  using  the  same  everywhere  ex- 
cept in  that  territory,  and  also  the  ownership 
of  the  appliances  actually  used.  Beld,  that  the 
stbbk  of  defendant  company  issued  to  such  in- 
ventors and  owners  was  not  an  investment  in 
"patent-rights, "  within  the  laws  of  the  United 
States  exempting  from  taxation  the  capital  stock 
of  a  company  invested  in  patent-rights. 

Appeal  from  court  Of  common  pleas, 
Dauphin  county. 

Proceedings  by  the  commonwealth  for 
the  taxation  of  defendant  company's  capi- 
tal stock.  From  a  judgment  exempting 
the  same  from .  taxation  under  the  laws  i3 
the  United  States,  as  being  Invested  In 
patent- rights, the  commonwealth  appeals. 

W.  D.  Heusel,  Atty  .Gen. .and  J.  A.  iStran- 
abau.  Deputy  Atty.  Oen.,  for  the  Com- 
monwealth,   id.  E.  Olmsted,  for  appellee. 

Williams,  J.  This  case  was  tried  with* 
out  a  Jury,  and  the  facts  appear  fally  In 
the  findings  of  the  learned  trial  judge. 
From  these  we  learn  that  the  American 
Bell  Telephone  Company  Is  a  Massacha- 
setts  corporation,  owning  the  patents  un- 
der which  the  Instrumentsfor transmitting 
or  reproducing  sound  are  made,  and  con- 
trolling absolutely  the  manufacture  and 
use  of  them.  It  does  not  sell  any  interest 
In  the  patent,  or  any  territory,  or  even  a 
singlp  instrument  made  by  it;  but  by 
leasing  the  instruments  for  a  term  of 
years,  at  a  rental,  it  maintains  its  exclu- 
sive ownership  and  control  over  this  mode 
of  communicating  messages,  and  levies 
such  exactions  upon  the  public  as  It  pleas- 
es. Having  no  ofllce  and  doing  no  busi- 
ness In  this  state,  it  escapes  taxation  alto- 
gether. Com.  V.  Telephone  Co.,  129  Pa.  St. 
217, 18  Atl.  Rep.  122.  The  mode  of  doing 
business  in  this'  state  is  by  the  organiza- 
tion of  subordinate  companies,  which  erect 
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the  poIeB,  put  the  wires  upon  them,  build 
or  rent  offices  and  exchanges,  and  fit  them 
out  with  all  the  appliances  necessary,  ex* 
cept  the  Instrument  manufactured  by  the 
Massachusetts  company.  These  are 
leased,  to  be  used  only  within  a  certain 
district,  and  by  the  subordinate  company 
or  its  customers.  The  appellee,  the  Cen- 
tral District  &  Printing  Telegraph  Com- 
pany,  is  one  of  these  subordinate  com- 
panies. It  is  doing  business  in  this  state, 
under  the  authority  of  a  charter  granted 
here.  Its  business  Is  the  transmission  of 
messages  over  its  lines.  It  owns  the  en- 
tire plant  used  in  its  business,  or  has  an 
exclusive  control  of  it  uuder  a  lease,  and 
its  system  covers  about  60  contiguous 
counties  In  Pennsylvania,  West  Virginia, 
and  Ohio.  The  instruments  used  by  cus- 
tomers, and  at  the  several  offices  or  ex- 
changes, are  the  property  of  the  Massa- 
chusetts company.  The  appellee  has  no 
ownership  In  them.  It  cannot  make 
them.  It  cannot  sell  them.  It  cannot 
use  them  outside  the  enumerated  coun- 
ties. It  cannot  so  much  as  control  the 
price  that  shall  be  charged  for  the  use  of 
them  by  their  customers.  The  state  has 
levied  a  tax  upon  the  capital  stock  of  the 
appellee.  This  was  originally  f500,000, 
but  the  contract  with  the  Massachusetts 
company  required  it  to  issue,  at  the  end 
of  10  years,  a  quarter  of  a  million  of  dol- 
lars of  additional  stock,  and  deliver  the 
same  to  that  company.  This  nas  been 
done.  The  contention  of  the  appellee, 
which  was  sustained  In  the  court  below. 
Is  that  the  stock  Issued  in  pursuance  of 
the  contract  to  the  Massachusetts  com- 
pany is  not  liable  to  this  tax,  because  It 
is  invested  in  patent-rights.  Our  first 
question  Is,  what  is  a  patent-right?  We 
reply,  negatively,  that  it  is  not  the  article 
or  machine  made  under  the  letters  patent. 
That  is  the  property  of  the  maker  in  the 
same  way,  and  with  the  same  attributes, 
that  any  other  article  made  Qr  grown  by 
blm  is  his  property.  The  only  difference 
is  that,  while  unpatented  articles  made  by 
him  may  be  imitated  by  others,  this  may 
not  be,  so  long  as  the  letters  patent  are  in 
force,  without  his  license  or  consent.  The 
article  so  made  is  the  fruit  of  the  combina- 
tion or  appliance  tbat  has  been  patented, 
but  is  not  the  patent-right.  It  will  be  beet 
to  adopt  in  this  connection  the  exact 
words  of  the  supreme  court  of  the  United 
States  in  Patterson  V.  Kentucky,  97  U.  S. 
501:  "The  right  of  property  In  the  physi- 
cal substance  which  is  the  fruit  of  the  dis- 
covery Is  altogethnr  distinct  from  the 
right  in  the  discovery  Itself;  Just  as  the 
property  In  the  Instruments  or  plate  by 
which  copies  of  a  map  are  multiplied  is 
distinct  from  the  copy-right  of  the  map 
Itself."  In  support  of  this  proposition,  the 
case  of  Stephens  v.  Cady,14  How.  528,  was 
cit<»d.  Answering  affirmatively,  I  would 
aay  that  a  "patent-right"  is  the  right, 
protected  by  letters  patent,  to  use  the 
process,  combination,  or  appliance,  dis- 
covered by  the  patentee,  for  the  produc- 
tion of  a  certain  result.  It  is  an  Incorpo- 
real right,  conferred  by  the  government, 
by  way  of  encouragement  to,  and  as  com- 
pensation for,  the  employment  of  time 
9nd  labor  and  money  in  the  discovery  of 


new  and  useful  things  to  minister  to  the 
comfort  and  aid  in  the  progress  of  the  pub- 
lic. So  long  as  the  given  result  can  be 
reached  only  by  means  of  the  process,  com- 
bination, or  appliance  covered  by  the  let- 
ters patent,  the  patentee  has  an  exclusive 
control  of  the  result.  When  some  other 
inventor  reaches  the  same  result  by  an- 
other and  better  process  discovered  by 
blm,  he  is  not  interfered  with  by  the  let- 
ters patent  to  his  predecessor  so  long  as 
he  does  not  infringe  upon  the  invention 
they  cover,  but  may,  by  the  use  of  his  own 
superior  methods,  supersede  it,  and  drive 
it  from  the  market.  An  inventor,  by  an 
Ingenious  combination  of  wheels,  levers, 
knives,  bars,  produces  a  mowing-machine, 
and  obtains  a  patent  therefor.  This  do3S 
not  Interfere  with  the  cutting  of  grass 
or  grain  in  any  other  way,  nor  with  the 
use  of  mowing-machines  that  do  not  em- 
ploy the  peculiar  process,  combination, 
or  appliance  covered  by  the  patent.  The 
patent,  therefore,  gives  to  the  Inventor  no 
control  over  the  result,  the  cutting  of 
grass  or  grain,  except  in  so  fur  aa  it  is 
sought  to  be  done  by  the  use  of  bis  device. 
It  gives  him  no  control  over  the  instrn- 
meuts  by  which  the  cutting  is  done,  ex- 
cept they  employ  the  particular  process, 
combination,  or  appliance  tu  which  he, 
as  the  inventor,  has  the  exclusive  right. 
This  right,  which  is  his  by  discovery,  and 
which  has  been  protected  by  the  act  of 
the  government  In  forbidding  others  to 
employ  It  without  bis  con8ent,l8  the  "pat- 
ent-right." 

Our  next  question  is  whether  the  appel- 
lee has  Invested  any  portion  of  his  stock 
in  the  patent-rights  under  which  the  Bell 
telephone  instruments  are  manufactured. 
This  question  is  fully  answered  by  the 
contract  to  which  we  have  already  re- 
ferred. It  win  not  be  pretended  that  It  ac- 
quired any  Interest  in  the  letters  patent  as 
owner  of  a  practical  part  of  the  title  con- 
ferred by  them  ;  nor  as  the  owner  of  the 
right  to  make  and  vend  in  any  given  sub- 
division of  the  territory  covered  by  them ; 
nor  yet  as  owner  of  a  single  Instrument, 
the  fruit  of  the  patent-right  owned  by  the 
Massachusetts  company.  It  is,  as  to  this 
part  of  the  plant  employed  in  its  business, 
a  lessee.  It  hires  the  manufactured  in- 
struments as  a  farmer  might  hire  a  mow- 
ing-machine, and  acquires  no  more  inter- 
est In  the  patent-right  held  by  Its  lessor 
than  would  the  farmer.  It  is  quite  com- 
mon for  manufacturers  to  lease  instm- 
ments  made  by  them  under  protection  of 
letters  patent.  Printing-presses,  pianos, 
mill-gearing,  portable  saw-mills,  and  oth- 
er articles  are  thus  leased ;  but  It  has  nev- 
er been  suggested  that  the  lessees  became 
truly  owners  of,  or  Investors  in,  the  pat- 
ent-rights under  which  the  articles  in 
their  possession  were  made.  On  the  other 
hand,  those  articles  remain  the  property 
of  the  lessors,  who  part  with  nothing  bat 
the  possession,  for  which  they  are  paid 
the  agreed  rflnt,  or  In  default  of  such  pay- 
ment they  take  the  article  from  the  lessee, 
and  resume  possession  by  virtue  of  their 
absolute  ownership.  It  is  not  important 
to  inquire  whether  the  stock  Issued  to  the 
Massachusetts  company  was  a  bonus  or 
a  method  of  securing  an  additional  rent. 
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since  It  is  not  pretended  the  appellee  re- 
ceived any  consideration  tor  it  beyond 
tbat  which  appears  in  the  contract,  which 
•waB  the  right  to  use  mauntactnred  Instru- 
ments as  a  lessee.  This  was  thcrerorenot 
an  Investment  In  the  patent-rights,  but 
In  mannlactnred  Instruments  and  appli- 
ances made  under  the  protection  of  the 
patents.  The  first  is  an  Incorporeal  right, 
which  owners  reluse  to  sell,  In  whole  or  In 
part.  The  other  Is  Its  corporeal  embodi- 
ment In  a  manufactured  article  prepared 
for  market;  or,  In  the  language  of  the  sn- 
preiTie  court  of  the  United  States,  Its 
*frnlt."  The  first  Is  the  right  of  the  In- 
ventor to  the  "child  of  his  brain."  The 
other  is  the  personal  property  of  the 
maker,  wrought  Into  shape  for  the  market 
by  bla  hands,  and  distinguished  from 
other  personal  property  only  in  this: 
that  the  process  of  manufacture  Is  pro- 
tected by  the  letters  patent.  But  let  us 
look  at  the  practical  operation  of  the  rule 
laid  down  in  the  court  below.  We  will 
suppose,  for  this  purpose,  that  the  cor- 
poration owning  the  rights  secured  by 
letters  patent  is  a  Pennsylvania  corpo- 
ration, and  that  its  capital  stock,  to  the 
amount  of  91,000,000,  is  Invested  In  the 
patents.  This  would  be  exempt  from  tax- 
ation by  the  state  because  Invested  in  in- 
corporeal rights  secured  by  the  grant  of 
the  government  of  the  United  States,  and 
evidenced  by  letters  patent.  We  will  sup- 
pose, further,  that  our  corporation,  like 
the  Massuchusetts  curporation  in  this 
case,  retains  an  exclusive  control  over  the 
manufacture  of  the  Instruments  to  which 
its  patents  relate,  and  produces  them  in 
great  numbers.  Within  the  state,  we  will 
suppose  there  are  10  local  companies, 
like  tbat  now  before  ns,  with  their  wires, 
stations,  and  exchanges,  ready  to  enter 
upon  the  business  ot  transmitting  mes- 
sages by  telephone,  with  a  capital  stock, 
like  that  of  the  Central,  of  9750,000  each. 
They  apply  to  our  corporation  for  several 
thousands  of  Its  manufactured  Instruments 
with  which  to  complete  their  plants  and 
enter  upon  their  business,  and  are  told 
that  the  Instruments  are  not  for  sale,  bnt 
can  be  had  only  at  a  rental,  amounting 
to  several  times  their  value,  annually. 
They .  accordingly  take,  upon  lease,  the 
machines  they  need,  and  pay,  as  in  this  case, 
in  addition  to  an  annual  rental  In  cash, 
one-third  of  their  capital  stock  In  a  block, 
as  a  bonus,  or  as  an  additional  rent.  Our 
corporation  now  owns  $2,500,000  ot  the 
stock  of  the  local  companies,  which  repre- 
sents the  use  or  rent  of  Its  manufactured 
goods.  If  the  stocks  are  also  exempt, 
then,  on.  an  actual  Investment  of  $1,000.- 
000  in  patents,  we  have  $3,500,000  ot  stock 
exempt  from  taxation.  The  same  rale, 
applied  in  the  other  states,  might  result  In 
the  exemption  throughout  the  country 
ot  $50,000,000  or  $100,000,000  of  stock  from 
state  taxation  on  an  actual  Investment  In 
patents  of  but  $1,000,000.  The  trouble 
with  this  rule  1r  that  It  overlooks  the  dis- 
tinction between  the  incorporeal  right  se- 
cured by  letters  patent  and  the  tangible 
commodity  or  finished  product  which  is 
its  trait.  This  finished  product,  or  fruit, 
ot  the  right  secured  by  letters  patent,  is 
merchandise,  whether  it  takes    the  form 


ot  a  patent  reaper,  a  power  printing-press, 
a  fountain-pen,  a  pencil-sharpener,  or  an 
Instrument  called  a  "telephone."  If  the 
manufacturer  sells  his  product,  the  right 
to  use  it  Is  an  implied  term  of  the  con- 
tract of  sale.  If  be  leases  it,  the  same  Is 
true.  Whether  he  sells  or  leases,  he  deals, 
not  in  a  patent-right,  but  In  manufact- 
ured goods.  The  buyer  or  lessee  gets 
no  right  under  the  letters  patent,  except 
that  which  follows  as  a  necessary  Incident 
from  his  purchase  or  hiring,  vlx.,  the  right 
to  use  the  article  bought  or  hired  without 
other  liability  than  fJiat  which  bis  con- 
tract provides  for.  We  are  clearly  ot  the 
opinion  tbat  the  stock  paid  the  Massa- 
chusetts company  under  the  contract  by 
which  the  defendant  company  secured 
the  telephonic  instruments  needed  In  its 
business  was  not  an  investment  in  patent- 
rights,  bnt  In  Instruments  that  enter  and 
form  part  ot  Its  plant,  as  truly  as  the 
poles,  or  wires,  or  switch-boards  uciA  by 
it.  The  judgment  is  therefore  reversed, 
and  Judgment  is  now  entered  In  favor  ol 
tbs  commonwealth  for  the  balance  of  the 
tax  as  adjusted  by  the  taxing  officers  of 
the  commonwealth,  with  Interest  and 
coats. 

Balance  of  tax  on  capital  stock,  $375; 
Interest  at  12  per  cent.;  and  attorney 
general's  commission. 


(146  Pa.  BL  US) 
CoMuoimnEALTH  V.  Fhilideu'toa.  Co. 
(Supreme  Ctmrt  of  Penntylwmia.    Oct  5, 1891.) 

Appe&l  from  court  ot  common  pleaa,  Dauphin 
CO  amy. 

Proceedings  by  the  commonwealth  for  the  tax- 
ation of  defendant  company's  capital  stock. 
From  a  judgment  exempting  the  same  from  taxa- 
tion under  the  law  of  the  United  States,  as  be- 
ing invested  in  patent-rights,  the  oommonwealUi 
appeals.  . 

tv.  U.  Henael,  Atty.  Gen.,  and  J.  A.  Strana- 
hem.  Deputy  Atty.  Oml,  for  the  Commonwealth. 
M.  E.  Olmsted,  for  appellee. 

WiuAjLua,  J.  The  business  of  the  appellant  i* 
the  production,  transportation,  and  sale  to  cus- 
tomers of  natural  gas  in  Allegheny  county,  with 
its  office  In  the  city  of  Fittsburgh.  George  West- 
inghnose,  Jr.,  was  the  inventor  of  certain  appli- 
ances to  regulate  and  facilitate  the  transporta- 
tion, supply,  and  combustion  of  gas,  which  the 
appellee  desired  to  make  use  of  in  Its  business. 
It  accordingly  entered  Into  an  agreement  with 
Hr.  Westlnghouse  for  what  is  described  In  the 
agreement  as  a  "grant  of  license"  for  the  exclu- 
sive use  of  his  patents  in  the  county  of  Alle- 
gheny, in  consideration  for  which  it  agreed  to 
give  him  shares  of  its  capital  stock  amounting, 
at  the  face  value,  to  $1,000,000.  This  exclusive 
"grant  of  license"  was  upon  certain  conditions 
tbat  limited  the  operation  of  the  grant.  Among 
these  was  one  prohibiting  the  grant  under  it  ot 
any  right  outside  of  Alleghei^y  county.  Another 
reserved  to  Mr.  WestiniRhouse,  his  representa- 
tives and  assigns,  the  right  "to  make,  or  procure 
the  making,  of  any  or  all  the  patented  appara- 
tus" to  be  used  under  the  grant.  Stripped  of  its 
verbiage,  the  agreement  required  Mr.  Westing- 
house  to  furnish  the  Philadelphia  Company  his 
invontlons,  enumerated  therein,  for  use  in  their 
business  to  whatsoever  extent  the  company  might 
require  them.  It  required  him  to  refuse  them 
to  all  other  persons  or  companies  doing  business 
in  Allegheny  county.  The  company  thus  secured 
the  exclusive  use  of  the  manufactured  apparatus  or 
machines  in  that  county.  Mr.  Westingnouse  re  - 
tained  his  patents,  the  right  to  manufacture  or 
control  the  manufacture  of  the  machines  used  by 
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the  Fhllsdelphla  Company,  and  his  original  ez- 
clnst^e  rli^t  to  make,  sell,  or  use  oatside  of. 
Allegheny  coonty.  The  qaestion  raised  on  these 
teots  is  whether  the  stook  used,  instead  of 
money  to  pay  for  the  right  to  use,  by  themselves, 
their  lessees  or  vendees,  the  manufactured  appa- 
ratus made  under  protection  of  the  enumerated 
patents,  in  the  county  of  Allegheny,  was  in- 
vested in  patent-rights,  and  therefore  exempt 
from  the  capital-stock  tax  imposed  by  the  oom- 
moDwealth.  It  will  be  seen,  by  reference  to  tbe 
oontraot  and  tha  findings  oi  the  court  below, 
that  the  8ab]eot-matter  of  the  sale  or  license  by 
WesUnghonse  was  not  taia  patents,  but  bis  ma- 
chines or  apparatus,  manufactulred  and  ready  for 
the  trade.  He  did  not  sell  bis  right  as  an  invent- 
or, but  his  goods  as  a  manufacturer  and  owner, 
finished  and  ready  for  use.  True,  he  agreed  to 
sell  to  no  one  else  in  the  county,  and  to  allow 
the  company  to  control  the  sale  within  the  coun- 
ty lines,  jost  as  a  manufacturer  of  a  particular 
brand  of  cloth  or  leather  might  agree  to  do  with 
a  customer  in  the  same  county,  who  wished  to 
control  the  trade  therein;  but  this  was  an  agree- 
ment about  goods,  and  nothing  more.  This  case 
Is  ruled  by  Com.  v.  Telegrapti  Co. ,  22  Atl.  Rep. 
841,  in  which  an  opinion  is  this  day  filed.  It  is 
unnecessary  to  repeat  what  was  then  said  upon 
the  questions  involved.  We  adopt  the  reasons 
given  for  the  decision  in  that  case  as  part  of  this 
opinion.  The  Judgment  is  reversed,  and  judg- 
ment is  now  entered  In  favor  of  the  common- 
wealth against  the  Philadelphia  Company  for 
the  sum  of  (5,000,  with  interest. 


<i«  p«.  8t  itn  .  

COMMONWSALTH  V.  BROBH  ELBCTRIO 
IdOBT  Co. 

{Supreme  Court  qf  PennsyVoania.    Oct.  6, 1891.) 

TaIATION— EXBMPTION  —  M ANOFA  OTUBINa   COHPA- 
NIBS— PaTBNT-RiOHTS  —  CoNSTITnTIONAL  liAW — 

OKiroBM  TaIation  —  Capitai.  Stook  —  Eaus- 

IN08. 

1.  A  company  generating  electricity,  and 
selling  it  to  customers  for  power,  illuminating, 
or  heating  purposes,  is  not  a  manufacturing  com- 
pany, within  Act  Fa.  1885,  exempting  the  cap- 
ital stock  of  manufacturing  companies  from  tax- 
ation. Com.  V.  Power  Co.,  83  Atl.  Bep.  889,  fol- 
lowed. 

2.  The  inventor  and  owners  of  certain  appli- 
ances for  the  production  of  light  by  electricity, 
in  consideration  of  certain  shares  of  stock  to  be 
Issued  to  them  by  defendant  company,  agreed 
that  the  latter  should  have  the  exclusive  right  to 
use  such  appliances  within  certain  territory, 
the  inventor  and  owners  reserving  the  right  to 
sell  the  privilege  of  using  the  same  everywhere 
except  in  that  territory,  and  the  ownership  of 
the  appliances  used.  Held,  that  the  stock  of  de- 
fendant company  so  issued  to  such  inventor  and 
owners  was  not  an  investment  in  patent-rights, 
witbin  the  laws  of  the  United  States,  exempt- 
ing from  taxation  the  capital  stock  of  a  company 
invested  in  patent-rights.  Com.  v.  Telegraph 
Co.,  (Pa.  Bup.;  28  Aa  Rep.  841,  followed. 

8.  Act  Pa.  June  7,  1879,  (P.  L.  112,)  S  *, 
which  taxes  the  capital  stock  of  corporations 
sccording  to  the  earning  capacity  thereof  as 
shown  by  the  annual  dividends  of  the  company, 
is  not  In  conflict  with  Const.  Pa.  art.  9,  i  1,  which 
provides  that  "all  .taxes  shall  be  anliorm  upon 
the  same  class  of  subjects  within  the  territorial 
limits  of  the  autbority  levying  the  tax. " 

'  4.  In  applying  such  statute,  a  dividend  will 
be  regarded  as  vrima  facie  evidence  that  the 
same  was  earned  during  the  year  in  which  it  was 
declared,  the  burden  being  on  the  corporation 
to  show  that  the  dividend  was  made  ont  of  the 
accumulated  earnings  of  previous  years. 

5.  The  court,  having  found  that  a  dividend 
declared  by  defendant  company  embraced  earn- 
ings for  several  previous  years,  erred  in  adjudg- 
ing the  dividend  to  amount  to  more  than  o  per 
cent,  on  capital  stock  for  one  year,  and  declar- 
ing the  tax  on  the  stock  to  be  one-half  mill  on 


the  amount  thereof  for  each  1  per  cent,  of  divi- 
dend declared,  as  provided  by  the  act  in  the  case 
of  the  dividends  for  any  one  year. 

Appeal  trom  court  of  CQmmoa  plea«, 
Daupbin  county. 

Account  settled  by  the  auditor  general 
for  tax  on  capita)  stock  ot  defendant  com- 
pany, under  Act  Pa.  June  7,  1879,  (P.  L, 
112.)  for  the  tax  years  1886, 1887.  From  a 
Judgment  of  the  court  of  common  pleas, 
affirming  the  decision  of  tbe  auditor  gen- 
eral, defendant  appeals.    Beversed. 

Act  Pa,  .Tune  7. 1S79,  (P.  L.  112.)  $  4,  pro- 
vides as  follows:  "That  every  company 
*  *  *  doing  business  In  this  common< 
wealth  •  •  •  shall  be  sabject  to  and 
pay  Ipto  the  treasury  of  tbe  common- 
wealth, annually,  a  tax  tu  be  computed 
as  follows, namely:  II  thedlTldend  ordiy- 
Idends  made  or  declared  by  such  compa- 
ny or  association  as  aforesaid, during  any 
year  ending  with  the  first  Monday  of  No- 
vember, amount  to  six  or  more  than  six 
per  centum  upon  the  par  value  ol  Its  capi- 
tal stock,  theu  the  tax.  to  be  at  the  rate  o( 
one-halt  mill  upon  tbe  capital  ptock  for 
earh  one  per  centum  of  dividend  so  made 
or  declared ;  If  no  dividend  be  made  or  de- 
clared, or  U.tbe  dividend  or  dividends 
made  or  declared  do  not  amount  to  six 
per  centum  upon  the  par  value  of  said 
capital  stuck,  then  the  tux  to  be  at  tbe 
rate  o{  three  mills  upon  each  dollar  of  a 
valuation  ol  the  said  capital  stock  made 
in  accordance  with  the  provisions  ot  the 
second  section  of  this  act." 

Af .  E.  Olmsted, .  jdorgan  &  Lewis,  and 
Wayne  M&cYeigh,  tor  appellant.  W.  V. 
Beusel,  Atty.Oen.,and  Jas.  A.Stranabao, 
Deputy  Atty.  Gen.,  for  the  Commun- 
urealtb.' 

WiLLUMs,  J.  The  "conclusions  of  law" 
reached  by  the'  learned  judge  ot  the  court 
below  in  this  case  embrace  four  distinct 
propositions.  The  first  of  these,  holding 
that  the  defendant  Is  not  a  mannfactorlng 
company.  Is  sustained  by  Com.  v.  Power 
Co.,  22  Atl.  Rep.  889,  (decided  at  the  pres- 
ent term.)  The  second  affirms  that  the 
capital  stock  used  by  thedefendant  to  pay 
for  the  use  of  tbe  appliances  obtained  from 
the  New  England  Electric  Light  Company 
to  enable  It  to  enter  upon  its  business  la 
invested  in  patent-rights.  This  conclu- 
sion is  overturned  by  Com.  v.  Telegraph 
Co.,  22  Atl.  Rep.  841,  (also  decided  at  the 
present  term.)  The  third  holds  the  act  of 
1879,  so  far  as  tbe  third  section  comes  un- 
der notice  in  this  ease,  to  be  constitutlnn- 
al.  This  is  justified  by  Com.  v.  Canal  Co., 
123  Pa.  St.  594,  IB  Atl.  Rep.  684.  Tax-laws 
have  not  yet  been  devised  that  will  work 
out  absolute  equality  of  burden.  If  the 
constitution  requires  this,  we  haveno  tax- 
laws.  Taxes  must  be  levied  under  general 
laws,  and  where  the  measure  of  value  and 
the  rate  are  uniform  and  applicable  to  all 
the  members  ot  the  given  class,  the  Inci- 
dental hardships  and  Inequalities  must 
be  borne.  The  act  ot  1879  taxes  the  capi- 
tal stock  of  corporations.  But  some 
stocks  are  of  much  and  some  of  little  val- 
ue. How  are  these  to  be  distinguished? 
Tbe  act  looks  properly  at  the  earning  ca- 
pacity of  the  stock  or  the  business  it  repre- 
sents as  affording  the  best  measure  of  its 
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▼aloe.  It  takes  the  earnings  that  are  4t> 
Tided,  and  adds  tlione  that  ere  carried  to 
sinking  lund,  and  the  total  thus  made  Is 
used  as  the  standard  of  valnation.  If 
these  amount  to  6  per  centum  or  upward, 
the  stock  is  wortli  its  face  value  or  more, 
and  for  purposes  of  taxation  it  Is  valued  at 
par.  The  rate  of  taxation  slides  upward 
.with  the  sum  of  the  amounts  earned  to 
dividend  account  and  to  sinking  tnnd.  If 
thisanioauta  to  junt  6  percent,  on  the 
capital,  the  rate  Is  tbreemllison  tbedoUar 
of  the  par  value.  If  it  is  7  per  cent.,  the 
rate  la  three  and  a  half  mills  on  thedoUar, 
aqd  BO  on  at  the  rate  of  a  half  mill  on  the 
dollar  for  every.  1  per  cent,  of  advance  in 
the  earninKS  as  shown  by  combining  the 
items  selected  for  this  purpose.  But,  it 
this  total  Is  belowS  percent.,it  Isassumed 
that  the  stock  is  worcb  less  than  par.  and 
provision  is  made  fur  an  appraisement  of 
its, value.  When  this  Is  made^  the  rate  of 
three  mills  is  applied  to  the  appraised  vaJ- 
iie  in  order  to  tMicertaln  the  amount  of  the 
tax.  Why  the  net  earnings  were  not 
adopted  as  the  pruper  measure  of  value, 
instead  of  so  muebof  themasmay  bedlvid- 
ed  and  carried  to  sloking  fund,  it  is  not 
material  to  Inquiry.  The  standard  adopt- 
ed is  applied  impartially.  Whether  it  is 
the  best  one  that  could  have  been  adopt-. 
«d,pr  not  is  more  a  legislative  than  a  ju- 
diciai  question,  and  the  learned  Judge  was 
right  in  bis  conclusion  that  the  provisions 
of  the  act  of,  1879  relating  to  this  subject 
are  not  objectlonftble  on  constitutional 
grounds. 

The  reroaining.propositlon  Istkat^bicb 
fixes  and  declares  the  amount  .of  the  .tax 
due.  Whether  t\\ia  Is  right  ur  not^  depends 
on  whether  tlie  fact  that  a  dividend  Is  de- 
clared in  a  given  year' Is  oonclusive  evi. 
dence  that  the  money,  was'  earned  during 
that  year.  It  there  can  be  no  explanation 
of  the  circumstances  under  which  the  divi- 
dend is  made  or.  the  time,  when  the  motley 
was  earned,  the  learned  Judge  computed 
the  amount  due  at  the  proper  rate,  and 
upon  the  proper  voiiuation. .  If,  on  the 
other  hand,  the  dividend  Is  prima  facie  evir 
dence  only;  then  both. the  valuation  and 
the  rate  adopted  are,  upon  the  (acts  found, 
incorrect.  The  stock  of  the  defendant 
company  is  ^1,000,000.  It  declared  divi- 
dends in  18S7  amounting  to.  11  per  cent,  on 
the.  par  value  of  the  stock,  and,  if  thiswaq 
all.  that  appeared  on  the  subject,  the 
learned  Judge,  correctly  held  the  stock  to 
be  subject  to  a  tax  of  5}^  mills  on  Its  par 
yalue.  But  he  (oupd,  as  a  (act  that  the 
dividends  were  made,  not  out  of  the  earn- 
ings of  1887,  but  out.  of  the  accumulated 
earnings  of  several  years;  and  that  the 
stock  was  really  worth  during  that  year 
but  938.50  per  share,  having  a  face  value 
oftlOO.  He  does  not  apportion  the  eam- 
inga  among  the  six  or  seven  years  daring 
which  the  compan'y  had  been  in  business; 
bot,  for  purposes  oi  IHastratlon,  let  us 
suppose  that  for  four  years  it  bad  earned 
an  average  of  3  per  cent.  Its  returns  to 
the  auditor  general,  showing  its  earnings 
and  flnahcial  condition  each  year,  fnr- 
ntened  the  elements  for  the  appraisement  of 
the  stock,  and  upon  the  valuation  so 
made  the  rate  of  three  mills  has  been  reg- 
ularly applied,  and  the  taxes  paid  down 


to  1887.  In  that  year  the  company  de* 
eides,  for  some  reason,  not  to  carry  theac- 
cumulations  longer  in  Its  treasnry.'bnt  to 
divide  them.  Its  business  is  not  Increased ; 
the  earning  power  of  the  stock  has  not 
been  increased;  its  intrinsIcvalaeremainB, 
as  before,,  at  abont  oae-third  of  its  face 
value;  but  the  state  tax  has  advanced 
from  about  one  mill  to  five  and  one-half 
mills  on  the  dollar  of  the  face  vaJue.  On 
shares  whose  value  has  not  increased,  the 
taxes  are  multiplied  &ve  and  one-halt 
times.  This  results  from  giving  to  tbedlv* 
idend  the  effect  of  «onciwive  proof  that 
the  money  it  represents  wasearsed  daring 
the  year>  The  act  of  1879  does  iMxt  require 
tbis,  and  the  consequences  are  so  harsh, 
and  work  such  gross  inequality,  thai 
nothing  less,  than  a. plain  expresedon  of 
the  legislative  Intent  would  induce  ne,  to 
hold  such  a  doctrine.  It  the  tax  le  as- 
sessed on  the  basis  of  the  actnal  value,  the 
result  would  be  as  follows:  Stqck,  lace 
value,  91,000,000;  actual  value, ¥385,000.  It 
the  dividend  is  conclusive  of  the  value, 
the  stock  must  be  valued  at  par.  The 
rate  would  then  be  one-lialf  mill  for  each 
ll>ercent.  of  the  dividend,  or  5]{  mills  oq 
the  par  value  of  the  stock,  equal  to  f  5,500. 
We  are  of  opinion  that  thedivldend  should 
he  regarded  as  evidence,  prima'  facli,  that 
the  money  waq  earned  during  the  tax  year 
in  which  it  was  declared.  The  burden  of 
proof  is  then  oi^  the  corporation-  It  it 
can  abo'W  olieariy  that  the  dividend  was 
made  out  of  the  accumulated  earnings  of 
previous  years,  in  none  of  which  did -its 
earnings  reach  six  per  cent,,, and  In  all  of 
which  it  paid  taxed  on  the  appraised  value 
of  Its. stock,  tite_  prima  faoJes  are  over- 
coiqe,  and  the  tax  should  be  levied  on  the 
actual  valne,  ascertained  as  the  liaw  di- 
rects. This  Is  not  in  conflict  with  Iron  Oo. 
V.  Com.,  55  Pa.  St.  44$,  for  the  profits  di- 
vided in  that  case  were  what  remained 
after  the  payment,  year  by  year>  of  6  per 
cent,  dividends.  The  Judgment  is  re> 
versed,  and  Judgment  is  now  entered  as 
follows: 

Tax  at  .1  mtlis  on  stock,— stock  flJOOO,^ 
000,  valued  at  $385,000,-791,155;  Inter^t, 
12  per  cent,  from  June  ^,  1889;  and  at* 
tomey  general'^  commission,  e  per  cent., 
95,775. 

a«  Ps.  St  m.) 

COMMOliWEAtTH   V.  EuISON  ELKCTRIO 

Light  Co. 
(Supreme  dourt  of  PennmimgnUt..  0«t  5, 1891.) 
XixiLTioK-^ExBicprtoRe— MANDVAOTusme  OoMPiL^ 

1«IBS— iNYXSTMEBTa  IK  FATBNT.BiaET^r-CAIIIAJi 

Stock. 
1.  A  company  genwating  electricity,  and  sell- 
ing it  to  costomers  for  power,  illuminating,  or 
beating  purposes,  is  not  a  mannfacturing  com- 
panv,  within  Act  Fa.  1885,  exempting  the  capital 
stock  of  manufacturing  companies  from  taxation. 
Com.  T.  Power  Co.,  W  Atl.  Rep.  83»,  followed. 

8.  The  inventors  and  owners  of  certain  appli* 
Cknoes  for  the  production  ol  light  by  eleatrioibr, 
in  consideration  of  certain  shares  oi  stock  to  be 
issued  to  them  by  defendant  company,  agreed 
that  the  latter  should  have  the  exclusive  right 
to  use  such  appliances  within  certain  territory, 
the' inventors  ahd  owners  reserving  '  the  Owner- 
ship of  the  appliances  used  by  defendant,  and 
ttaeright  to  sell  the  privilege  of  using  the  same 
everywhere  except  in  suoh  territory.  Held,  tliat 
the  stock  of  defeadantoompany,  sq^ssned  to  such 
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Inventors  and  owners,  was  not  an  investment  in 
patent-rights,  within  the  laws  of  the  United 
Btatea,  exempting  from  taxation  the  capital  stock 
of  a  company  invested  in  patent-rights.  Com.  v. 
Telegraph  Co.,  (Fa.  Bap.)  28  AU.  Rep.  Ml,  fol- 
lowed. 

Appeal  from  court  of  common  pleas, 
Danpbln  connty. 

Proceedings  by  the  commonwealth  for 
the  taxation  of  defendantcompany's  capi- 
tal Btoclc.  From  a  Judgment  for  defend- 
ant company,  the  commonwealth  ap* 
peals.    Modifleid. 

W.  V.  Benael,  Atty.  Gen.,  and  J.  A. 
Stranabaa,  Deputy  Atty.  Gen.,  for  the 
Commonwealth.  M.  E.  Olmsted,  lor  ap- 
pellee. 

Williams,  J.  Two  questions  arc  raised 
In  this  case.  The  first  Is  whether  the  ai>- 
pellee  is  aniRnuracturingcompany.  While 
it  might  well  be  so  regarded,  if  the  ques- 
tion was  an  open  one,  we  have  no  doubt 
that  it  does  nut  come  within  the  class  re«- 
ogniced  by  onr  acts  of  assembly  relating 
to  manufacturing  companies;  and  the 
learned  Judge  of  the  court  below  reached 
a  correct  conclusion  upon  this  question, 
for  reasons  given  In  the  opinion  of  this 
court  Just  filed  In  the  case  of  Com.  v.  Pow- 
er Co.,  22  Atl.  Itep.  889.  The  other  ques- 
tion is  whether  any  portion  of  the  capital 
stock  of  the  Philadelphia  company  is  In- 
vested in  patent-rights,  and  for  that  rea- 
son exempt  from  taxation.  The  court  be- 
low was  of  the  opinion  that  stock  issued 
to  the  Edison  Electric  Light  Company  of 
New  York,  amounting  to  about  149,000, 
Oat  of  a  total  capital  of  $140,000,  was  in- 
vested in  patent-rights,  and  therefore  ex- 
empt. This  finding  rests  on  the  written 
agreement  or  license  bearing  date  on  the 
8d  day  of  February,  1887,  and  we  are  now 
to  inquire  whether  the  finding  is  sus- 
tained by  the  agreement.  It  contains  a 
recital  that  the  Edison  Electric  Light 
Company  of  New  York  is  the  owner  of 
many  patents  obtained  for  appliances 
used  in  the  production  of  electricity  by  ar- 
tiflctal  means,  its  delivery  to  customers, 
audits  utilization  for  purposes  of  light, 
beat,  and  power.  It  recites,  further,  the 
desire  of  the  Philadelphia  Company  to 
acquire  an  exclusive  right  to  use  sncb 
appliances  In  the  city  of  Philadelphia. 
Then  follows  the  grant  of  the  desired  ex- 
clusive right,  but  only  as  to  the  use  of  the 
appliances,  and  under  certain  conditions 
and  limitations  which  show  plainly  the 
purpose  of  the  owners  of  the  patents  to 
maintain  their  exclusive  ownei'ship  In 
them,  and  their  absolute  control  over  the 
manufacture  of  the  appliances,  and  over 
the  manufactured  articles  when  finished. 
Among  these  conditions  is  one  that  limits 
the  right  of  the  licensee  to  the  supply  of 
its  customers  on  the  described  circuit ;  an- 
other, forbidding  the  use  of  the  license  for 
any  other  purposes  than  such  as  relate  to 
light,  heat,  and  power  to  propel  station- 
ary machinery;  another,  declaring  the 
license  to  be  personal  to  the  licensee,  and 
forbidding  any  assigumen  t  or  transfer  of  it. 
Still  another  reserves  to  the  New  York 
company  the  right  to  terminate  the  license 
on  any  default  made,  resume  the  exclusive 
ownership  of  the  territory,  and  grapt  a 


new  license  to  another  party  covering  the 
same  exclnsive  right  in  the  same  terri- 
tory. Under  this  agreement  the  licensee 
secured  the  right  to  use  the  appliances 
made  under  the  several  patents  held  by 
the  licensor,  for  a  fixed  price,  to  be  paid 
in  money.  In  its  own  ertock,  or  in  both; 
and  it  secures  nothing  more.  The  New 
York  company,  on  the  other  hand,  re- 
tains its  exclusive  ownership  of  all  its  pat- 
ents, an  absolute  control  over  the  manu- 
facture of  its  appliances  protected  by  the 
patents,  and  over  the  use  and  disposition 
of  every  one  of  the  manufactured  articles 
which  its  licensee  uses.  We  have  Jast 
held  In  Com.  v.  Telegraph  Co.,  (22  AtL 
Rep.  841,)  following  Patterson  v.  Ken- 
tucky, 97  U.  S.  501 ;  Stephens  v.  Cady,  14 
How.  528;  Webber  ▼.  Virginia,  103  U.  S. 
844,— that  the  exclusive  right  secured  to 
the  Inventor  by  letters  patent  Is  an  Incor- 
poral  right,  clearly  distlguishable  from 
the  ownership  of  the  instrument  or  appli- 
ance manufactured  under  and  by  virtue  of 
that  right;  and  that  a  lessee  of  the  in- 
strument or  appliance  acquires  no  title  to 
or  ownership  in  the  patent  under  which 
It  was  made.  In  the  language  of  Jus- 
tice Field  In  Webber  v.  Virginia,  supra: 
"The  right  conferred  by  the  patent  laws 
of  the  United  States  on  inventors  to  sell 
their  inventions  and  discoveries  does  not 
take  the  tangible  property,  in  which  the 
invention  or  discovery  may  be  exhibited 
or  carried  Into  effect,  from  the  operation 
of  the  tax  and  license  laws  of  the  state. " 
Whether  the  "  tangible  property, "  that  is, 
the  machines  or  appliances  mads  and 
ready  fur  use,  is  in  the  hands  of  the  mak- 
ers, of  vendurs,  lessees,  or  licensees,  can 
make  no  difference.  Such  property  is  nut 
a  patent-right,  but  the  visible,  tangible 
fruit  of  the  right  secured  by  the  patent, 
which  passes  to  a  purchaser  or  lessee  In 
precisely  the  same  way  that  any  other 
manufactured  articles  pass  from  the  mak- 
er to  the  buyer  or  lessee.  It  Is  not  neces- 
sary to  repeat  what  was  said  upon  this 
subject  in  Com.  v.  Telegraph  Co.,  supra; 
but,  for  reasons  glven-in  the  opinion  filed 
in  that  case,  we  reverse  the  Judgment  as 
to  the  taxability  of  the  stock  of  the  ap- 
pellee used  to  pay  the  rent  of,  or  price  of 
the  license  to  use,  the  manufactured  ap- 

Eliances  of  the  New  York  company  in  Its 
uslness  in  Philadelphia.  Judgment  is 
now  entered  In  favor  uf  the  appellant,  the 
commonwealth  of  Pennsylvania,  for  the 
sura  of  9149,  with  Interest  and  costs  in  ad- 
dition to  the  Judgment  entered  In  the 
court  below. 

Tax  on  949,000  capital  stock,  9147;  in- 
terest at  12  percent,  from  November 6, 1888; 
and  attorney  general's  commission. 

•     (1«  Pa,  BL  131) 

COiOCONWBALTH  V.  CHBSTBR  EUKTBIO  LIOBT  ft 
POWBB  Co. 

(Sv/preme  Court  of  PeiVMyUemia.  Oct  5, 1891.) 

Appeal  from  court  of  common  pleas,  Danphia 
county. 

Proceedings  by  the  commonwealth  for  the  tax- 
ation of  defendant  company's  capital  stock. 
From  a  Judgment  exempting  the  same  from  taza> 
tlon  under  the  laws  of  the  United  States,  as  be- 
ing invested  in  patent-rights,  the  commonwealth 
appeals. 

J.  A..  Stranahan,  Deputy  Atty.  Qen.,  and  W. 
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U.  Beruti,  At^.  Gen.,  for  the  Oominon wealth. 
X.  S.  Olmsted  and  R.  Snodgrats,  for  appellee. 

Willi  AM8,  J.  The  Question  presented  upon  this 
appeal  is  identioal  With  that  presented  by  the 
appeal  of  the  oommonwerHh  from  the  judgment 
in  the  case  of  Com.  t.  Bleutric  Light  Co.,  82 
&tl.  Rep.  an,  In  whloh  an  opinion  has  ]nat  been 
filed.  For  reasons  there  given  we  reversfe  the 
Judgment  entered  in  the  court  below,  so  far  as  it 
relates  to  the  taxability  of  the  stock  of  the  ap- 
p^ee,  used  to  pay  the  rent  for,  or  the  price  of 
the  license  to  use,  the  manufactured  instruments 
or  appliances  furnished  by  the  Kdison  Company 
In  New  York  to  the  Chester  Company  for  use  in 
oarrying  on  their  business  in  the  city  of  Chester. 
Judgment  is  now  entered  in  favor  of  the  com- 
monwealth for  the  fiu:ther  sum,  as  follows : 

Tax  on  915,000  capital  stock,  $60;  interest  at  13 
per  cent. ;  attorney  general's  commission,  IS. 


(W  Obnn.  SSt)  — — 

Donovan  t.  Commissionebs  of  Fairfield 
County. 

{Supreme  Covirt  of  Errors  of  ConnecticuL  April 
20.  1891.) 
Intozioatino  LiquoBS— Local  Oftiom. 
A  town  election  to  determine  whether  liq- 
uor licenses  shall  be  issued  is  not  rendered  void 
by  the  facts  that  a  separate  ballot-box  was  not 
provided   for  the  votes  cast  upon  that  question, 
and    that  such  votes  were  placed  in  the  ofScial 
envelopes,  since   the  only  statutory  requirement 
as  to  such  voting  is  that  it  shall  be  by  ballot. 

Application  by  John  H.  DunuTan  for  a 
writ  of  mandauins  to  compel  the  Falrfleld 
county  commissioners  to  Krant  lilm  a  llq- 
aor  license.  Jad^ment  for  defendants, 
and  plaintiff  appeals.    Aflarmed. 

A.  B.  Paige aud  E.  L.  Staples,  for  appel- 
lant.    A.  B.  Beera,  for  appellees. 

Seymour,  J.  Ttiis  is  an  application  for 
a  writ  of  maodamuB  to  compel  the  re- 
spondents to  grant  the  applicant  a  license 
to  sell  spirituous  and  intoxicating  liquors 
Id  the  town  uf  Huntington,  if  they  nhall  find 
that  he  Is,  in  their  opinion,  a  saitable  per- 
son to  sell  spirituous  and  intoxicating  liq- 
uors, within  the  meaning  of  the  law,  and 
has  complied  with  all  the  statutory  re- 
quirements relating  to  the  granting  of 
licenses.  The  questions  submitted  to  this 
court  arise  upon  the  demurrer  to  para- 
graphs 12  and  13  of  the  application.  Par- 
agraph 12  alleges  that  November  8, 1890, 
the  respondents  refused  to  grant  a  license 
to  the  applicant  upon  bis  application,  for 
the  sole  reason  that  on  the  first  Monday 
of  October,  1890,  at  its  annual  meeting,  the 
tuwit  voted  "No  license,"  and  because  the 
respondents  claim  to  have  no  discretion 
in  the  niatterof  the  application  because  of 
that  vote,  eiltbough  the  respondents  find 
no  other  reason  against  the  gi'anting  of 
the  application.  Paragraph  13  alleges 
that  the  vote  of  Huntington  at  Its  annua) 
town-meeting  on  the  first  Monday  of  Oc- 
tober, 1890,  relating  to  license,  was  illegal 
and  void,  because  at  the  town-meeting 
there  was  no  box  marked  "License"  in 
which  to  deposit  the  ballots  then  and 
there  cast  by  the  voters  on  the  llcenseques- 
tlon,  and  because  a  separate  box  was  not 
provided  (or  the  reception  of  said  votes, 
and  because  the  ballots  then  and  there 
cast  by  the  voters  on  the  license  question 
for  and  against  the  granting  licenses  for 
the  sale  of  spirltupuM  and  Intoxicating  liq- 


uors were  placed  in  tlie  ofllcial  envelopes 
provided  by  the  secretary  of  the  state  to 
be  used  at  said  town-meeting,  together 
with  the  ballots  then  and  there  cast  by 
the  voters  of  the  town.  In  accordance  with 
chapters  181,  247,  Pub.  Acts  1889.  The  re- 
spondents demurred  to  the  application  on 
the  grounds:  (1)  That,  upon  the  tacts  as 
set  forth  in  paragraphs  12  and  IS,  it  ap- 
pears that  the  vote  of  the  town  of  Hunt- 
ington cast  on  the  first  Monday  of  October, 
1890,  upon  the  question  of  license,  was  legal 
and  valid,  and  that  the  vote  was  In  favor 
of  DO  license,  and  was  not  illegal  and  void, 
as  claimed  by  the  plaintiff.  (2)  Because, 
upon  the  facts  set  forth  In  paragraphs  12 
and  13  of  the  application,  it  appears  that 
the  plaintiff  is  not  entitled  to  a  license 
under  the  laws  of  the  state  of  Connect!- 
cut.  (3)  Because,  upon  the  facts  set  forth 
in  paragraphs  12  and  13,  the  respond- 
ents, as  county  commissioners  of  Fairfield 
county,  could  not  legall.y  grant  a  license 
to  sell  spirituous  and  intoxicating  liqnora 
in  the  town  oIHuntington,  and  any  license 
that  might  have  been  or  may  begranted  by 
them  to  sell  spirituous  and  intoxicating 
liquors  In  said  town  would  be  in  violation 
of  sections  3051  and  3058  of  the  General 
Statutes  of  Connecticat,  and  would  be  Ille- 
gal and  void  under  the  provisions  of  said 
sections.  The  .superior  court  sustained 
the  demurrer  and  dismissed  the  applica- 
tion. Thereupon  the  applicant  took  an 
appeal  to  this  court. 

The  application,  as  we  have  seen.  Is 
brought  to  compel  the  county  commis- 
sioners to  exercise  the  discretion  which 
the  law  requires  them  to  exercise  in  towns 
where  licenses  may  begranted.  Therein  no 
application  that  such  discretion  should  be 
controlled  or  directed.  The  respondents 
say  that  it  appears  from  the  application 
itself  that  they  nrenot  only  not  bound  to 
exercine  that  discretion,  but  that  It  would 
be  unlawful  tor  them  so  to  do,  and  that 
the  facts  stated  in  the  application  show 
that  the  tow^n  of  Huntington  at  its  last 
annual  election  voted  against  the  grant- 
ing of  licenses  in  the  town.  Theappllcant 
does  not  claim  that  a  majority  of  the  vot- 
ers of  Huntington  who  voted  at  the  last 
annual  town-meeting  voted  In  favor  of 
license.  His  application  assumes  the 
contrary,  and  attacks  the  reason  g:lven 
by  the  county  commissioners  for  refusing 
the  license,  namely,  that  the  town  at  its 
last  annual  town-meeting  voted  "No 
license,"  upon  the  ground  that  such  votei 
was  Illegal  and  void  for  the  reasons  stated 
In  the  thirteenth  paragraph  of  bis  applica- 
tion. It  the  law  makes 'a  vote  upon  the 
question  of  license  Illegal  and  void  because 
no  box  marked  "License,"  nor  any  sepa- 
rate box.  Is  provided  tor  the  ballots,  or  be- 
cause they  are  placed  In  the  official  envel- 
opes, in  the  manner  stated  in  the  applica- 
tion, then,  of  course,  the  courts  cannot 
legalize  it;  but,  on  the  other  hand,  the 
law  must  be  clear  and  explicit  that  would 
render  void  the  deliberate  action  of  a  town 
upon  this  important  subject.  Since  1872, 
the  right  ct  local  option,  as  it  Is  called, 
has  been  established  in  this  state.  At 
first  there  was  no  direction  how  the  vote 
should  be  taken.  In  1874  the  law  was 
amended   by    providing  that    the   roto 
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sbonld  be  taken  by  ballot,  and  that  wtw 
the  prescribed  method  at  the  date  of  the 
Tote  In  question.  No  statnte,  bovreYer, 
has  been  brought  to  our  notice  re<)uirlng 
a  separate  box  to  be  provided  fur  the  re- 
ception uf  ballotB  for  or  against  license, 
nor  are  we  aware  tbat  any  exists.  Nor  Is 
there  any  law  in  anyway  regulating  the 
disposition  uf  tbe  ballot  by  tbe  voter. 
The  act  of  1889  concerning  elections  (Pnb 
Acts  1889,  p.  165,  c.  247)  has  reference  to 
ballots  containiug  the  names  of  candi- 
dates for  oiBce.  The  object  was  to  pre- 
vent them  from  being  Identified  in  snch  a 
manner  as  to  Indicate  who  might  have 
cast  them.  We  need  notlnqoire  whether 
placing  a  license  ballot  In  an  envelope  con- 
taining a  ballot  for  oflScera  named  in  the 
ninth  section  of  that  act  wonld  Jnstify  a 
refusal  to  count  tbe  latter,  and  reqnire 
the  moderator  to  keep  the  ballots  and  en- 
velope, and  letnrn  them  to  the  town-clerk 
In  a  separate  package  from  the  ballots  for 
offleers  which  are  counted  atsucb  election. 
No  such  question  arises  here.  Suffice  It  to 
say  tbat  the  act  has  no  reference  to  bal- 
lots cast  for  or  against  license,  and  neither 
added  to  nor  repealed  tbe  then  existing  law 
upon  that  subject,  which  simply  requires 
that  the  vote  upon  license  shonld  be  tak- 
en by  ballot.  That  was  done  In  this  case. 
The  ballots  were  counted,  and  the  result 
declared  and  recorded.  Of  course,  there  is 
no  natural  reason— tbat  Is,  no  reason 
founded  in  tbe  nature  of  things — why  a 
ballot  actaallj  cast  for  or  against  license 
In  a  town-meeting  legally  held  for  the  pur- 
pose of  deciding  that  question  should  not 
be  counted.  The  object  of  the  meeting  is 
to  discover  the  wishes  of  the  voters.  If 
that  can  be  discovered,  It  will  be  made 
effective,  unless  some  positive  provision  of 
law  bas  been  broken  or  disregarded  In  ex- 
pressing it.  No  such  provision  has  been 
broken  or  disregarded  In  this  case.  Noth' 
Ing  has  been  done  with  these  ballots  which 
the  law  says  shall  prevent  their  register- 
ing the  will  of  the  voters  who  cast  them. 
There  is  no  error  in  the  judgment  ap- 
pealed from.    The  other  Judges  concurred. 

(60  Conn.  472)  ' 

Bristol  v.  Ontario  Orphan  Astlcm  et  al. 

(Supreme  Cowi  ofErrort  of  ConneoOcut.    May 
29,1891.) 

CoBSTBUcnoM  OF  Wiu.  —  Dbsobiftiom  op  B*ra- 
rioiABiBS — Rbvibw  on  Appbai. 

1.  Plaintiff's  testator  ga^e  a  legaoy  to  the 
Canandaigua  Orphan  Asyiom,  at  Canandaigua, 
Ontario  county.  There  was  no  asylum  of  that 
name  In  existence  at  that  time,  but  there  was  at 
Canandaigua  an  asylum  named  the  Ontario  Or- 
phan Asjlam,  also  one  named  St.  Hary's  Orphan 
Asylum,  'llie  testator's  sister-in-law  was  man- 
ager of  tbe  Ontario  Orphan  Asylum,  and  at  her 
request  he  had  frequently  given  that  institution 
money,  and  bad  visited  it.  She  generally  spoke 
of  it  as  tbe  Canandaigua  Orpban  Asylum.  It  was 
under  Protestant  management,  while  tbe  St. 
Hary's  Orphan  Asylum  was  under  Catholic  man- 
agement. The  testator  attended  the  Protestant 
Church,  uid  was  opposed  to  the  Catholic  Church. 
Held,  tnat  the  name  used  in  the  will  was  de- 
scriptive of  the  Ontario  Orphan  Aaylum. 

2.  The  finding  of  the  lower  court  that  the 
Ontario  Orpban  Asylum  was  intended  was  one 
of  fact,  and  not  reviewable  on  appeal. 

8.  Parol  evidence  was  admissible  to  show 
that  the  testator  intended  the  Ontario  Oipban 
Aaylum. 


Case  reserved  from  snperlor  court,  New 
Haven  county. 

Action  by  Louis  H.  Bristol,  trustee  of 
the  estate  of  James  Olyun,  deceased, 
against  the  Ontario  Orpban  Asylum  and 
the  St.  Mary's  Orphan  Asylum,  to  have 
construed  deceased's  will  as  to  a  legacy 
to  the  "Canandaigua  Orphan  Asylum. " 
Facts  found  and  reserved  for  the  advice 
of  tbe  supreme  court. 

5.  E.  Baldwin  and  T.  B.  Raasell,  for 
Ontario  Orpban  Asylum.  S.  Tweedy,  lor 
heirs  at  law. 

ToRRANOB,  J.  Tbe  plaintiff  Is  adminis- 
trator with  tbe  will  annexed  of  the  es- 
tate of  James  Glynn,  deceased,  aud  also 
trustee  under  tbe  will.  After  the  pay- 
ment uf  debts  and  legacies  there  remains 
in  his  hands  as  residuary  estate  applica- 
ble tu  tbe  purposes  of  the  trust  created 
by  the  will  a  fund  of  about  $80,000.  con- 
sisting wholly  of  personal  property.  The 
testator  lived  at  New  Haven,  and  was  a 
citizen  of  New  Haven  when  be  made  his 
will  and  when  he  died.  The  will  contains, 
among  others,  the  following  provisions: 
"  After  the  payment  uf  my  Just  debts  and 
funeral  expenses,  I  give  and  bequeath  to 
my  namesake,  James  Glynn  Gregory,  of 
Norwalk,  Cunnectlcut,  tbe  sum  of  five 
thousand  dollars.  Ail  the  rest,  residue, 
and  remainder  of  my  estate  of  every  kind 
and  description,  tK>th  real  and  personal, 
to  which  I  shall  be  entitled  at  the  time 
of  my  decease,  I  give,  devise,  and  bequeath 
to  my  executors  hereinafter  named,  in 
traBt— First.  To  pay  over  the  renti,  in- 
come, and  profits  thereof  tu  my  dearly- 
beloved  wife,  Sarab  Olynn,  for  and  during 
the  term  of  her  natural  life.  Second.  Up- 
on her  decease,  to  pay  out  of  said  rents, 
income,  and  profits  the  sum  of  five  hun- 
dred dollars  per  annum  to  my  wife's  bis- 
ters, Elizabeth  P.  Stoddard  and  Anne 
Stoddard,  both  of  Geneva,  New  York,  if 
tbey  or  either  of  them  shall  then  be  liv- 
ing, for  the  term  of  their  natural  lives 
and  the  life  of  the  survivor  of  tbem. 
Third.  To  pay  the  balance  of  said  rents. 
Income,  and  profits,  after  deducting  said 
sum  of  fire  hundred  dollars,  to  the  Canan- 
daigua Orpban  Asylum,  at  Canandaigua, 
Ontario  county.  New  York,  during  tbe 
life-time  of  the  said  Elisabeth  and  Anne, 
and  tbe  survivor  of  tbem;  then  to  con- 
vey, transfer,  and  pay  over  tbe  whole  of 
tbe  said  rest  and  residue  uf  my  estate  to 
said  orphan  asylum.  If  the  said  orphan 
asylum  is  not  incorporated,  the  income 
and  estate  which  is  by  this  will  given  to 
said  orpban  asylum  shall  be  paid,  con- 
veyed, and  transferred  in  fee-simple  and 
forever  to  the  person  who,  when  the  in- 
come or  estate  is  to  be  paid,  conveyed,  or 
transferred,  shall  be  acting  as  treasurer 
of  said  orphan  asylum,  to  be  appropriat- 
ed to  its  charitable  uses  end  purposes, 
and  under  Its  direction."  The  widow  of 
the  testator  died  in  the  year  1890.  The 
sisters  of  the  widow,  Elizabeth  and  Anne, 
arestlli  living.  The  testator  at  tbe  time 
of  bis  decease  left  a  sister,  who  is  now  liv- 
ing In  France;  also  certain  nephews  and 
nieces,  children  of  a  deceased  sister.  At 
the  testator's  death  there  was  not,  and 
has  not  been  since  tbat  time,  nor  Is  th<ire 
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DOW,  any  orphan  aaylnm  located  at  Can- 
andaigua  bearing  tbecorpuratename  or  ti- 
tle of  tbe  Canandalgna  Orphan  Aaylnm, 
nor  any  corporation,  organization,  or  aa> 
Boclation  la  exiqtieDce  bearing  eucb  name 
or  title.  One  ot  tbe  defendants,  tbe  On- 
tario Orphan  Aaylnm,  ia  a  corporation, 
organised  nnder  tbe  laws  of  the  state  of 
New  York  in  1868,  and  la  located  at  Che 
town  of  Canandalffua  aforeeaid,  where  it 
has  an  aaylum  for  the  protection,  relief, 
and  edueaticm  of  orphan  and  deatltnte 
children  in  the  county  of  Ontario.  Anotli- 
er  defendant,  the  St.  Mai^'a  Orphan  Aay- 
lnm and  Academy,  ia  also  a  corporation, 
organlted  ondpr  tbe  laws  of  New  York  In 
1855,  and  la  located  in  aaid  Canandalgna, 
where  It  baa  an  asylum  fortbe  protection, 
relief,  and  education  of  orphan  and  deati- 
tnte  children.  The  tmatee  aaka  tbbadvlce 
ot  the  superior  uourt  whether  eitber  of 
aald  two  laat-named  corporations,  and.  If 
ao,  which,  is  entitled  to  take  that  por- 
tion of  tbe  income  and  principal  oi  said 
trust  fund  which  by  the  terms  of  the 
will  la  made  payable  to  tbe  Canandalgna 
Orphan  Aaylum.  Also  whether  the  pro- 
vlalon  In  the  will  in  favor  of  the  Canan- 
dalgua  Orphan  Asylum  la  or  la  not  void 
for  uncertainty  and  indeflnlteneaa  In 
tbe  event  of  the  gilt  being  declared  void, 
be  aaks  tiM  advice  of  the  court  upon  the 
qneation  to  whom  and  In  what  manner 
tbe  income  and  principal  of  the  truat  fund 
aball  be  paid. 

All  tbe  persona  and  eorporationa  inter- 
ested have  been  -  made  parties.  In  addi- 
tion to  the  foregoing  facta,  the  auperlor 
conrt  'flnda,  from  certain  parol  evidence, 
tbe  following  facta :  In  18<S5  the  testator 
married  a  Miss  Stoddard  of  Genera,  N.  Y. 
She  bad  a  sister,  who  was  manager  of  tbe 
Ontario  Orphan  Asylum  aforesaid,  who 
lived  at  Oeneva,  which  la  23  miles  by  rail 
from  Canandalgna,  Both  towns  are  In 
Ontario  county.  Tbla  aiater  asked  the  tes- 
tator to  contribute  to  tbe  asylum  In  Can- 
andaigaa,  and  be  gave  to  her  for  It  Ave 
dollara  in  1868  and  five  dollara  more  in 
1867.  In  the  winter  of  1867  and  1868  be 
visited  the  asylum  with  her,  was  pleased 
with  its  majiagement,  and  gave  ItSlOO,. 
by  bla  cheek,  payable  to  the  Obtario  Or- 
phan Asylum.  In  1868  be  gave  it  $100 
more,  bnt  whether  by  check  or  not  did 
not  appear.  In  1867  and  1868  he  spent 
most  of  his  time  with  his  wife  and  alatera 
at  Geneva.  At  that  time  tbe  aaylum  was 
commonly  called  at  Geneva  the"  Canandal- 
gna Orphan  Asylnm, "  or  the"  Orphan  Aay- 
lnm at  Canandalgna,  "—generally  the  for- 
mer; and  his  slBtem  spoke  of  it  In  that 
way.  and  never  by  the  name  of  the  "Onta- 
rio Orphan  Asylum."  This  asylum  is  un- 
der Protestant  management.  Tbe  St. 
Mary's  Orphan  Asylum  and  Academy  is 
under  Catholic  management.  Tbeteeta- 
tor  was  of  Roman  Catholic  parentage, 
and  was  in  his  early  youth  brought  up  in 
that  faith,  bnt  be  was  strongly  opposed 
to  the  Boman  Catholic  Church;  and  it  did 
not  appear  that  he  had  ever  heard  of  this 
Catholic  aaylum.  He  wasmaiTied  in  the 
Proteatant  Episcopal  Church, and  attended 
Its  aervicea  occaaioually,  and  whenever  he 
went  to  cbnrcb  went  there.  He  was  a 
person  of  no  decided  rellgloua  riewa.  His 
T.22A.no.21— 54 


will  waa  substantially  prepared  several 
weeks  before  it  was  executed,  and  a  blank 
left  for  the  name  of  tbe  orphan  asylum 
which  was  to  be  the  reaidnary  legatee, 
that  the  testator  might  learn  its  corpo- 
rate name.  At  tbe  date  of  the  execution 
of  the  will  he  directed  to  be  inserted  the 
name  of  the  Canandalgna  Orphan  Asy- 
lum, saying  that  was  tbe  correct  name. 
These  facts  were  found  upon  parol  evi- 
dence, to  the  admission  of  all  of  which  ob- 
jection was  made  by  the  heirs  at  law. 
From  these  facts  the  court  found  as  a  fact 
that  by  tbe  name  "Canandalgna  Orphan 
Asylum"  tbe  testator  meant  to  desig- 
nate the  Ontario  Orphan  Asylum.  The 
case  is  reserved  for  tbe  advice  of  this  court. 
One  of  the  important  questions  in  the 
case  Is  M'hetber  the  parol  evidence  was  ad- 
missible. Whatever  doubt  there  may  be 
aa  to  the  corporation  or  orphan  asylum 
Intended  by  tbe  testator  arises  not  from 
the  words  used  in  tbe  will,  but  from  tbe 
fact  that  evidence  outside  of  the  will 
shows  that  there  are  two  corporations  in 
Canandalgna  whi>Be  objects  and  charac- 
ter are  correctly  described  by  the  words 
"Canandaigua  Orphan  Aaylum,"  conald- 
ered  aa  worda  of  description  merely.  In- 
asmuch aa  there  ia  no  corooratlon,  aaso- 
ciatlon,  aoclety,  oir  organisation  of  any 
kind  in  existence  whose  corporate  or  real 
name  is  that  of  the  "Canandaigua  Or- 
phan Asylum,"  we  must  regard  the  n a tne 
used  In  the  will  aa  a  designation  of  the  ob- 
ject of  the  testator'a  bounty  by  deacrlp- 
tlon  and  not  by  name.  "  A  devise  is  never 
to  be  constrned  absolutely  void  for  uncer- 
tainty, bnt  from  necessity.  If  it  be  possi- 
ble to  reduce  it  to  a  certainty,  the  devise  la 
to  be  sustalnetl.  Ut  res  mugia  vaTeat 
quttm  pereut."  Pow.  Dev.  421.  "There  ia 
no  rule  applicable  to  devises  which  re- 
quires the  name  of  the  devisee  to  be  men- 
tioned. It  is  only  necessary  that  the  de- 
scription of  the  devlsue  be  by  words  that 
are  sufficient  to  denote  the  person  meant 
by  the  testator,  and  to  distlnguiab  him 
from  all  others;  •  •  •  and,  indeed,  it 
is  true  of  much  the  greater  proportion  of 
devises  that  tbe  objects  of  them  are  deaig- 
qated  by  description,  rather  than .  by 
name;  •  •  •  and  no  aubstantial  rea- 
son la  perceived  why  such  a  description  la 
not  as  available  in  tbe  case  of  a  corpora^' 
tlon  aa  of  a  natural  person.  It  is  suffi- 
cient In  both  cases  if  the  Intention  of  tbe 
testator  can  be  discovered  by  the  lan- 
guage he  uses,  in  connection  with  such 
evidence  as  ia  proper  For  the  purpoae  of 
applying  it."  Brewster  v.  McCall'a  Devi- 
aees,  15  Conn.  392.  The  evidence  outside 
of  the  will  in  the  case  at  bar  tbus  show- 
ing that  there  are  two  corporations  In 
Canandaleua  which  answer  the  descrip- 
tion of  the  "Canandaigua  Orphan  Asy- 
lum,'' and  which  were  in  existence  when 
the  will  was  executed,  it  becomes  necessa- 
ry to  ascertain  which  of  them  was  intend- 
ed by  the  testator.  "That  parol  evidence 
is  admissible  for  this  purpose  does  not  ad- 
mit of  doubt.  It  Is  the  case  of  a  latent 
ambiguity  raised  by  the  parol  evidence, 
which  dlMcloses  the  fact  that  there  are  aev- 
eral  such  aocietiea,  and  which,  therefore, 
may  be  removed  by  the  aame  apecleaot 
evidence;  for  It  la  a  familiar  rnle  that  a 
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latent  ambiguity,— tbat  la,  an  amblsaity 
ariaiug  from  extrinsic  Bvldence, — may  be  re- 
moved by  extrinsic  evidence. "  Brewster 
V.  McCall's  Devisees,  13  Conn.  293.  See,  al- 
so. Ay  res  V.  Weed,  16  Conn.  291;  Society 
V.  Wetmore.  IT  Conn.  181.  "Where  the 
name  used  does  not  designate  with  pre- 
cision any  corporation,  but  when  the  cir- 
cumstances come  to  be  proved  so  many  of 
them  concur  to  Indicate  that  a  particular 
one  was  intended,  and  no  similar  conclu- 
sive circumstances  appear  to  distinguish 
and  identify  any  othnr,  the  one  thus 
shown  to  be  Intended  will  take."  Dun- 
ham V.  Averill,  45  Conn.  86.  See,  also, 
King  V.  Grant,  .55  Conn.  166. 10  Atl.  Kep. 
603.  The  evidence  objected  to  was  thus 
clearly  admissible  fur  the  purposes  for 
which  It  was  offered.  Upon  that  evidence 
the  court  has  found  as  a  fact  that  by  the 
words  "Canandaigua  Orphan  Asylum" 
the  testator  meant  to  designate  the  On- 
tario Orphan  Asylum,  located  at  Canan- 
daigua. Under  the  circumstances,  we 
must  regard  this  finding  as  one  of  fact 
which  this  court  will  not  review.  If, 
however,  we  could  review  It,  we  should 
probably,  on  the  same  evidence,  come  to 
the  same  conclusion.  We  therefore  advise 
the  superior  court  as  follows:  (1)  The 
Ontario  Orphan  Asylum  is  entitled  tu 
that  portion  of  the  income  and  principal 
of  said  trust  fund  which  is  made  payable 
to  the  Canandaigua  Orphan  Asylum.  (2) 
The  St.  Mary's  Orphan  Asylum  and  Acad- 
emy Is  not  entitled  to  anything  under  the 
will.  (3)  The  provision  in  the  will  In  fa- 
vor of  the  Canandaigua  Orphan  Asylum, 
whereby  a  portion  of  the  income  and  the 
whole  of  the  principal  of  the  trustfund  are 
given  to  it,  is  not  void  for  uncertainty 
and  indeflnltenesa.  The  other  judges  con- 
curred. 


(«8  Vt.  6«7) 

HUBLBOET  V.  HURLBOKT'S  ESTATE. 

(Supreme  Court  of  Vermont,  Qeneral  Term. 
Oct  96, 1891.) 

dlstbibtjtion  of  kstatb  —  dlsappbarakce  ov 
Hbih— Pboop  of  Dejltr  —  Advbbsb  Witmbssbs 
— Objbotions  to  Bvidencb. 

1.  It  was  contended.  In  the  distribution  of 
an  estate,  that  one  of  the  heirs  was  dead.  Plain- 
tiff oflered  to  show  that  he  had  suddenly  disap- 
peared from  the  locality  in  which  he  lived,  and 
that  the  general  reputation  was  that  he  was 
dead.  Defendant  objected  to  the  testimony,  but 
the  witness  was  permitted  to  testify  that  the 
general  reputation  was  that  he  was  alive.  Held, 
immaterial,  whether  the  offer  was  too  broad  or 
not,  since  the  testimony  Itself  was  entirely  In 
the  defendant's  favor,  and  it  is  not  the  offer  that 
vitiates,  but  the  improper  testimony  obtained 
under  it. 

3.  Where  the  court  holos  that  a  "witness' 
testimony"  is  adverse,  "within  the  meaning  of 
the  statute  relating  to  the  Impeachment  of  ad- 
verse witnesses,  "  and  permits  the  party  offering 
such  witness  to  show  contrary  statements  made 
at  other  times,  it  is  fair  to  presume  that  the 
court  regarded  the  witness  himself  adverse,  and 
not  his  testimony  merely. 

3.  A  letter,  contained  in  an  envelope  request- 
ing a  rnturn  to  the  writer  if  not  called  for,  and 
showing  the  post-otQce  stamp  that  It  had  been  re- 
turned to  the  writer,  is  admissible,  as  affording 
ground  for  an  Inferenoe,  more  or  less  strong,  of 
the  death  of  the  addressee. 

4.  Where  part  of  a  deposition  Is  admissible, 
ao  objection  merely  "to  the  sututance"  of  It, 


without  pointing  out  any  particular  part,  is  too 
general  to  be  considered. 

6.  Where  the  qaestion  is  whether  a  person  is 
dead  or  not.  It  is  error  to  allow  a  witness  who 
has  been  employed  in  searching  for  him  to  testify 
as  to  what  others  told  him  in  regard  to  his  dis- 
appearance, unless  the  truth  of  suoh  statements 
be  proven  or  admitted. 

Exceptions  from  Cbittenden  county 
court;  Powers,  Judge. 

This  was  an  appeal  by  George  H.  Hail- 
burt  from  a  decree  of  the  probate  court 
to  the  county  court.  Trial  by  Jury.  Ver- 
dict for  George  H.  Hnrlburt.  Exceptions 
by  the  estate.    Reversed. 

The  probate  court  decreed  distribation 
of  tbeestate  of  Wait  Hurlburt  to  his  three 
children,  George  H.  Hurlburt,  Mrs.  Mary 
Truell,  and  Edmund  W.  Hurlburt.  Wait 
Hurlburt  died  December  14, 1884,  In  said 
district.  George  H.  Hurlburt  claimed 
that  Edmund  W.  Hurlburt  died  without 
issue  before  hlsfatber,  and  that,  therefore, 
no  distributive  share  should  have  been  de- 
creed to  him.  The  only  question  was 
whetlier  Edmund  W.  died  before  his  fa- 
ther. It  appeared  that  the  said  Edmund 
W.  went  to  Dakota  sometime  in  1881,  and 
continued  to  reside  at  Grand  Forks,  lead- 
ing a  somewhat  dissipated  llf^,  until 
about  August  25,  1884,  when  he  disap- 
peared, and  had  not  been  heard  from 
since.  The  plaintiff's  evldencefurther  tend- 
ed to  show  tbat  after  going  to  Dakota 
he  corresponded  with  his  father,  receiving 
and  answering  letters  frequently  up  to 
the  time  of  his  disappearance.  The  appel- 
lant then  offered  in  evidence  an  envelope 
containing  a  letter  dated  September  29, 
1884,  in  the  handwriting  of  Wait  Hurl- 
burt, addressed  to  Edmund  W.  Hurlburt 
at  Grand  Forks,  Dak.,  with  the  writer's 
name  printed  on  one  comer,  accompanied 
by  the  request  to  return  after  10  days  it 
not  called  for,  and  having  on  it  a  post- 
oBice  stamp  as  having  been  returned  to 
the  writer  unclaimed.  The  defendant  ob- 
jected, aud  excepted  to  the  admission  of 
this  evidence.  6.  H.  Hurlburt  introduced 
one  Churchill  as  a  witness,  who  went  to 
Dakota  with  Edmund,  and  remained  there 
until  after  bis  disappearance,  and  offered 
to  show  by  him  that  after  such  disap- 
pearance there  was  a  general  reputation 
in  the  locality  tbat  said  Edmund  W.  was 
dead.  The  defendant  objected  to  the  ad- 
mission of  this  testimony,  and  the  court 
overruled  the  objection.  The  witness,  be- 
ing permitted  to  answer,  testified  that 
the  general  reputation  after  said  disap- 
pearance was  that  Edmund  W.  was  alive. 
G.  H.  Hurlburt  thereupon  Introduced  evi- 
dence under  which  the  court  held  "  the  wit- 
ness' testimony  was  adverse,  within  the 
meaning  of  tbe  act  of  November  9, 1886. 
relating  to  the  impeachment  of  adverse 
witnesses,"  and  permitted  Hurlburt  to 
show  contrary  statements  of  said  Church- 
ill made  at  other  times.  It  appeared 
that  one  Wood  had  been  employed  as  a 
detective  for  the  purpose  of  looking  up  the 
whereabouts  of  the  said  Edmnnd  W.,  and 
had  gone  to  Grand  Forks  for  that  pur- 
pose, and  made  many  inquiries  amoiig  the 
persons  who  last  saw  said  Edmund  b^ 
fore  his  disappearance.  This  witness  was 
permitted  to  state,  against  the  exceptioa 
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of  tbe  defendant,  wbat  was  said  to  him  In 
answer  to  these  Inqairles. 

Henry  Ballard  and  W.  L.  Bamap,  for 
plaintiff.  A.  V.  SpauUtog,  W.  P.  DilUng- 
bam,  and  J.  J.  Monnban,  for  defendant. 

RowBLL,  J.  It  Is  immaterial  whether 
the  offer  of  testimony  from  tbe  witness 
Chnrchlll  was  too  broad  or  not,  for  his 
testimony  Itself  was  entirely  In  defend- 
ant's favor.  It  Is  not  the  oRer  that  rltl- 
ates,  bnt  the  Improper  testimony  obtained 
nnder  it.  The  cuui-t's  allowing  the  party 
calling  the  witness  to  impeach  him  by 
showing  that  he  had  made  statements  in- 
consistent with  bis  testimony  Is  criti- 
cised, for  that  the  court  did  not  think  the 
witness  adverse,  hut  only  his  testimony. 
But  the  court  held  the  "witness'  testi- 
mony" adverse,  "within  the  meaning  of 
the  statute  relating  to  the  Impeachment 
of  adverse  witnesses."  The  fair  meaning  of 
this  is  that  the  coort  regarded  the  wit- 
ness himself  adverse,  and  not  his  testi- 
mony merely.  Besides  the  presumption 
of  death  arising  from  nnexplalned  ab- 
sence lor  seven  years,  conrts  hold  that  cer- 
tain other  facta  afford  ground  on  which 
an  Inference  of  death  more  or  less  strong 
may  be  based ;  and  one  is  tbe  cessation 
of  coraninnlcatlon  with  friends  by  letter. 
2Whart.  Ev.  §  1277.  The  admission  of  the 
returned  letter  came  within  this  rule,  and 
was  proper.  Defendant  objected  "to  the 
Bobstance"  of  French's  deposition,  but 
pointed  out  no  part  of  It  as  objectiona- 
ble. This  objection  wns  too  general,  as  a 
portion  of  thedeposithm  was  clearly  ad- 
missible. In  such  cane  the  court  Is  not 
bound,  on  a  general  objection  like  this, 
to  look  into  the  deposition  further,  cer- 
tainly, than  to  see  that  some  of  It  Is  ad- 
missible; bnt  it  is  the  duty  of  counsel  to 
point  out  what  they  object  to,  and  to 
state  the  ground  and  reason  of  their  ob- 
jection, that  the  court  may  know  precise- 
ly what  It  is  asked  to  rnle  npon.  Webb 
▼.  Richardson,  42  Vt.  465. 

We  think  that  the  testimony  of  the  de- 
tective as  to  what  the  gambler  and  the 
bridge-man  told  him  was  inadmissible, 
as  being  hearsay.  When  the  question  is 
whether  a  person  acted  prudently,  wisely, 
or  in  good  faith,  the  Information  on 
which  he  acted,  whether  true  or  false,  Is 
original  and  material  evidence.  1  Qreenl. 
Bv.  S  101.  This  is  often  Illustrated  in  ac- 
tions for  malicious  prosecution,  and  in 
cases  of  agency  and  of  trusts.  So,  when 
the  question  Is  whether  one  has  acted 
with  the  requisite  diligence,  the  Informa- 
tion on  which  be  acted  may  be  shown. 
Thus,  the  question  being  whether  an  of- 
ficer made  due  search  to  find  a  defendant 
to  attach  his  body,  it  was  held  admissible 
to  show  what  Inquiries  he  made  and 
what  answers  he  received,  and  that  he 
searched  accordingly.  Phelps  v.  Foot,  1 
Conn.  387.  So  the  statements  of  third  per- 
sons may  be  received  to  show  why  certain 
action  was  taken,  when  the  reason  for  the 
action  Is  tbe  thing  to  be  fonnd.  Thas, 
the  question  being  why  the  witness  re- 
fused a  compromise  proffered  by  the  de- 
fendant, and  sued  to  collect  his  debt,  It 
was  held  admissible  to  show  that  he  did 
it   because   a   correspondent  wrote   him 


that  be  believed  tbe  defendant  could  pay.' 
Lewis  T.  Manly,  2  Teates,200.  And  Bacon 
says  that  speeches  and  discourses  may  be 
made  use  of  by  way  of  Inducement  or 
illustration  of  what  Is  properly  evidence. 
Abr.  "Evidence,"  (K.)  Thus,  in  Morris  v. 
Lessee  of  Harmer's  Heirs,  7  Pet.  554,  a 
witness  said  he  had  heard  Z.  "speak  of  the 
situation  of  the  lots"  in  question;  and 
this,  being  inconsequential,  was  treated 
as  merely  the  introductory  language  of 
the  witness.  But  the  statements  under 
consideration  do  not  come  under  any  of 
these  heads.  Tbey  were  used  as  tbe  foun-* 
datlon  of  tbe  search,  and  to  giye  it  added 
weight  as  evidence  tending  to  show  death 
at  the  time  of  disappearance,  which  they 
could  not  do  except  upon  the  ground  and 
theory  that  they  were  true  in  point  of  fact. 
And  we  think  that  what  tbe  court  said 
when  they  were  admitted  left  the  Jury  at 
liberty  to  act  upon  them  as  true  If  they 
believed  them;  for  although  the  court 
said  at  first  that  they  were  not  received 
as  evidence  of  their  truth,  yet  it  also  said 
that  any  facts  relating  to  dlsappenrance 
might  be  shown  by  reputation,  and  that 
the  jury  would  have  to  weigh  them  for 
what  they  were  worth,  and,  on  the  whole, 
say  whether  the  man  was  dead  or  not. 
But  without  tills,  the  question  being 
whether  dead  or  not,  it  was  error  to 
allow  the  witness  to  relate  the  story  of 
his  search  based  upon  statements  not 
proved  nor  admitted  to  be  true.  This  was 
misleading. and  liable  to  result  in  a  wrong 
finding.  The  trath  of  those  statements, 
upon  which  the  value  of  tbe  search  de^ 
pended,  should  have  been  shown  by  proper 
evidence,  and  then  those  tacts  would  have 
given  leg:itimate  weight  to  tbe  search 
based  upon  them.  But  the  statements 
themselves  could  not  do  this,  nor  show 
whether  the  search  was  intelligent  or  dili- 
gent, valuable  ur  worthless,  unlee^  their 
truth  was  assumed.  Judgment  reversed, 
and  cause  remanded. 


(IM  Pa.  St.  461) 

Henderson,  Hull  &  Co.,  Limited^  v.  Phil- 
adelphia &  R.  R.  Co. 

{Swpreme  Court  of  PeimsyVoamia.  Oct.  26, 1891. ) 

RUI.BOAD  COMF^XIES— FlBES — DEFECTIVE  ElT- 

otUES — Evidence. 

1.  The  mere  fact  that  property  Is  fired  by 
sparks  thrown  from  the  stack  of  a  locomotive 
engine  is  not  In  itself  evidence  of  negligence, 
unless  it  appears  that  the  spark-arrester  was  de- 
tective, or  that  the  company  had  not  adopted  the 
most  approved  pattern. 

2.  Where  property  is  fired  by  sparks  from 
a  locomoiive  engine,  and  the  proof  shows  that  It 
might  have  been  fired  by  sparks  either  from  an 
anlmown  engine,  or  from  one  of  several  engines, 
some  of  which  were  unknown,  It  is  competent  to 
show  that  many  of  the  engines  threw  sparks,  and 
that  nnmeroos  fires  had   been  kindled   on  that 

Sart  of  the  line;  but  suoh  proof  should  be  con- 
ned exclusively  to  occurrences  at  or  about  the 
time  of  the  fire,  with  such  reasonable  latitude  as 
to  time  as  to  render  the  proof  practicable. 

Appeal  from  court  of  common  pleas, 
Philadelphia  county ;  Reed,  Judge. 

Action  by  Henderson,  Hull  &  Co.,  Lim- 
ited, against  the  Philadelphia  &  Reading 
Railroad  Company,  to  recover  for  the  de- 
struction of  plaintiff's  mill  by  fire.    Judg- 


Digitized  by 


(^oogle 


852 


ATLAinTC  BBPOBTBB,  Yoi..  83. 


(Pfc 


mentforpIaintiB.   Defendant  appocJs.   Be- 
versed. 

Gavin  W.  Hart,  for  appellant.  P.  F, 
Rothermet,  Jr.,  for  appellee. 

Clabk,  J.  Tbic)  action  was  brought  to 
recover  damages  for  the  deetruction  by 
fire  of  the  plaintiff's  sash  and  door  mill  at 
Idontgomery,  In  Lycoming  cbanty.  The 
mill  was  situate  between  tbePennsylrania 
and  the  Philadelphia  &  Beading  Bailroads; 
the  former  passing  in  front,  and  the  latter 
in  the  rear,  of  the  mill.  The  plaintiff  al- 
leges that  the  flre,  which  occurred  on  the 
lOiih  day  of  August,  1S88,  was  commuhi- 
cated  from  sparks  emitted  by  the  defend- 
ant's engines.  The  fire  was  discovered 
about  6  or  6:16  o'clock  p.  M.,  in  thi^  upper 
part  of  the  ventilator,  on  thesido  next  the 
defendant's  road.  The  ventilator  was 
about  80  feet  highland  was  within  22feet  of 
defendant's ruad.  The  watchman  testiflea 
that  he  came  on  duty  that  evening  about 
fifteen  minutes  before  shutting-down  time, 
and  that  the  mill  shut  down  at  about  5:30 
p.  M. mUl  time,  or  5:15  railroad  time;  that 
after  be  came  on  duly,  and  before  the  firej 
two  trains  passed,— the  first  a  coal  train, 
going  north,  drawn  by  an  engine  which 
lie  could  not  Identify ;  and,  about  fifteen 
minutes  later,  a  freight  train,  drawn  by 
engine  No.  72.  The  defendant's  evidence, 
however,  showed  that  two  ottier  engines, 
drawing  passenger  trains,  passed  this 
point,  one  at  5 :21  and  the  other  at  6 :22  P. 
M., neither  of  which  engines  wasidentlfled; 
indeed,  it  would  seem  that  the  plalutiif 
did  not  know  th«y  had  paBse<l  the  mill  un- 
til the  fact  was  developed  In  the  defend- 
ant's testimony.  The  watchman  testifies, 
fnrtlier,  that  it  was  bis  duty  to  take  notice 
of  the  engines  as  they  passed,  to  see  wheth- 
er they  tnrew  fii;e  from  the  stacks;  that 
he  did  watch  the  engine  in  front  of  the 
coal  train,  and  also  engine  No.  72,  and 
that  he  saw  no  sparks;  but  that,  as  i\ 
was  only  6  o'clock,  and  the  sun  was  shin- 
ing brightly,  there  may  bave  been  sparks 
emitted  which  he  did  ont  see.  The  only 
engine  known  and  identified  was  No.  72. 
The  defendant's  contention  Was  that  the 
fire  occurre'd'  in  the  pit  containing  the 
flbavlngs  and  dibrisol  the  mill,  which  was 
immediately  underneath  the  ventilator, 
and  from  which  the  sbavlngs,  etc.,  were 
supplied  as  fuel  to  the  furnace.  There  is  a 
large  volume  of  testimony  bearing  npon 
the  origin  and  cause  of  the  fire,  upon  con- 
sideration of  which  the  jury  found  the  fire 
to  have  been  caused  by  sparks  from  the 
defendant's  locomotive  engines. 

The  Philadelphia  &  Reading  Baiiroad 
Company,  at  the  time  of  the  Injory  com- 
plained of,  wuB  an  incorporated  company, 
entitled  to  the  right  of  way  for  its  engines, 
etc.,  upon  their  track,  as  located  in  the 
rear  of  the  plaintiff's  mill.  The  company,- 
in  the  proper  use  uf  its  road,  was  therefore 
in  the  lawful  pnrsnit  of  a  legitimate  busi- 
ness, and,  if  injury  resulted  to  the  plaintiff, 
it  is  damnum  absque  injuria.  The  com- 
pany cannot  be  mulcted  in  damages  ex- 
cept upon  proof  of  negligence.  Frank- 
ford  &  B.  "rumpike  Co.  v.  Pliiladelpbia 
&  T.  B.  Co.,  54  Pa.  St.  345:  Baiiroad 
Co.  V.  Hendrickson,  80  Pa.  St.  182.  No 
person    is-  answerable  in    damages   for 


the  reasonable  exercise  of  a  right,  when 
the  act  is  done  with  u  cautious  regard 
for  the  rights  of  others,  and  where  there 
Is  no  ground  lor  the. charge  of  negligence, 
onskillfulBess,  or  malice.  For  the  ordi- 
nary risks  the'  iand-owner  is  compen- 
sated in  the  damages  for  right  of  way. 
Negligence,  therefore,  is  the  gist  of  the  ac- 
tion, and  the  burden  of  proof  is  upon  the 
plaintifl  to  establish  it.  And  as  all  en> 
glnes,  whether  provided  with  spark-ar- 
resters or  not,  emit  sparks,  the  meieexlst.- 
ence  of  a  fire  along  the  line  of  the  road, 
caused  by  sparks  from  tha  company's  en- 
gines, is  not  enough  to  fasten  iipon  the 
company  the  charge  either  uf  negligence 
or  want  of  skill.  Railroad  Co.  v.  Yeiser, 
8  Pa.  St.  366.  In  Jennings  v.  Railroad  Co., 
S8  Pa.  St.  340,  this  court,  in  a  per  curiam 
opinion,  said:  "To  hold  that  the  fact  of 
the  fire  having  taken  place  was  prima  facie 
evidence  that  the  spark-arrester  was  de- 
fective, and  therefore  that  the  case  ought 
to  have  been  submitted  to  the  Jury,  would 
be  practically  to  hold  railroad  companies 
liable  for  all  fires ;  for  it  Is  notorious  that 
no  spark-arrester  has  yet1>een  invented  to 
prevent  all  sparks,  and  a  little  sparH  may 
kindle  as  large  a  conflagration  as  a  large 
one.  It  depending  very  much  on  the  dry- 
ness or  humidity  of  the  atmosphere  wheth- 
er a  spark  will  so  out  before  reaching  the 
ground,  and  whether  what  it  reaches  is 
in  a  condition  to  he  easily  ignited."  So, 
also,  Railroad  Co.  v.  Scbultz,  Id.344;  Rail- 
road Co.  V.  Latshaw,  Id.  449.  While  any 
ordinary  fuel  may  be  used  in  a  locomotive 
engine  tor  the  generation  of  steam,  the  ex- 
ercise of  thia right  is  subject  to  the  restric- 
tion that  the  latest  improvements  in  Its 
management  in  general  use  shall  be  ap- 
plied to  it.  FrankJord  &.  B.  Turnpike 
Co.  V.  PhlladfiUphia  &  T.  B.  Co.,  54  Pa. 
St.  345.  It  is  the  duty  of  the  railroad 
company,  in  the  nse  of  an  engine,  to 
use  such  reasonable  precaution  as  may 
prevent  damage  to  the  property  of  others. 
Hence,  in  Baiiroad  Co.  v.  Duak,  62  Pa.  St. 
878,  where,  althouKb  there  was  no  direct 
evidence  that  the  building  was  fired  by  the 
engine,  or  that  sparks  were  emitted  from 
it  at  the  time,  yet  the  building  was  near 
the  railroad,  and  was  discovered  to  be  on 
fire  when  the  train  passed,  and  it  was 
shown  that  the  engine  ba^  no  spark-ar- 
rester, it  was  b«M  the  question  of  negli- 
gence was  properly  submitted  to  the  Jury. 
The  effect  of  this  ruling  was  to  establish 
the  principle  In  Pennsylvania  that  in  case 
of  loss  by  fire,  fairly  attributable  to  sparks 
from  a  railroad  company's  locomotive  en- 
gine, the  absence  of  a  spark-arrester  Is 
prima  facie  evidence  of  negligence  on  the 
part  of  the  company.  It  is  the  duty  of 
railroad  companies  to  adopt  the  best 
precautions  against  danger  in  general  nse, 
and  which  experience  has  shown  to  be  su- 
perior and  effectual,  and  to  avail  them- 
selves of  every  such  known  safeguard  or 
generally  approved  Invention  to  lessen  the 
anger.  But  mechanical  invention  and 
skill  have  all  provided  a  merely  partial 
protection  against  the  emission  of  sparks. 
The  mere  fact  that  sparks  are  thrown  from 
the  stack  of  an  engine  is  not,  therefore, 
evidence  in  itself  of  negligence.  Where, 
hoivever,  sparks  of  large  size  are  emitted, 
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\irblch,  carried  to  a  long  distance,  Bet  fire 
to  fleldH,  rencee.or  bulldiuKH.  It  may,  in  tbe 
preseutcondltionof  tblBbranchoImechan- 
teal  Invention,  wdlboinfwred  that  the  en- 
gine 1b  not  provided  wlthaaufiQcientBparic- 
arrester.  Rc^ilroad  Co.  v.  Bendrickson, 
Bupra;  Pennsylvania  Co.  T.  Wataon,  81» 
Pa.  St.  293;  Railroad  Co.  r.  Lacey,  89  Pa. 
St.  458;  Kailroad  Co.  v.  Schnltz,  93  Pa.  St. 
341.  Tlierefore.  In  an  action  for  the  recov- 
ery of  damages  for  the  destruction  of  a 
dwelling  77  feet  distant  from  the  railroad, 
whera  It  waB  shown  that  sparks  were  B«en 
flying  from  engines  to  a  distance  of  more 
than  .50  yards,  and  fences  and  fields  were 
Bet  onflre  In  several  places  about  tbe  Bame 
time,  and  at  considerable  distance  from 
the  road,  tlie  queBtlon  of  negligence,  it 
was  held,  abuuld  have  been  snbmTtted  to 
the  ]ary.  Although  the  company  gave 
evidence  to  the  effect  that  tbeir  engines 
were  In  good  order,  and  were  all  provided 
with  good  spark-arresters,  the  unusual 
distance  to  which  tbe  sparks  were  borne, 
and  the  numerous  fires  they  created,  were 
held  to  be  such  evidence  to  the  contrary 
effect  as  to  have  carried  the  case  to  the 
jury.  Hoyett  v.  Badroad  Co.,  23  Pa.  St. 
373. 

Where  the  injury  complained  of  Is  shown 
to  have  been  caused,  or,  in  the  nature  of 
the  case,  conld  only  have  been  caused,  by 
aparka  from  an  engine  which  Is  known 
and  Identified,  the  evidence  should  be  con- 
fined to  the  condition  of  that  engine,  ItB 
management,  and  Its  practical  operation. 
Evidence  ten  ling  to  pruve  defects  In  other 
engines  of  tbe  company  la  irrelevant,  and 
should  be  excluded.  Railway  Co.  v.  Deckr 
er,  78  Pa.  St.  293.  In  the  case  cited,  the 
house  of  the  plaintiff,  whicbstood  near  the 
track  of  the  defendanta'  railroad,  yvas 
destroyed  by  fire  on  the  6tb  of  Idarcb.lS?^ 
The  plaintiff  alleged  that  the  fire  orlginat. 
ed  from  sparks  thrown  from  locomotive 
engine  No.  458,  belonging  to  the  defend- 
ants, which  passed  bis  house  about  the 
time  the  fire  commenced,  and  that  the 
throwing  of  the  sparks  was  from  the  neg- 
ligence of  the  defendants  lu  not  having 
their  apparatus  in  proper  order.  Mr.  Jus- 
tice GoBDON,  In  the  opinion  of  the  court, 
says:  "It  appears  from  the  evidence,  and 
it  was  conceded  in  the  argument,  that  the 
only  locomotive  that  could  have  fired  the 
premises  in  qupstion  was  that  numbered 
458,  in  charge  of  Alfred  Carpenter  as  en- 
gineer. It  followB, therefore,  that  the  con- 
dition of  this  engine  and  its  management 
were  all  that  were  legitimately  before  the 
court.  If  it  was  properly  constructed  aa 
to  its  furnace  and  smoke-stack,  and  was 
furnished  with  a  spark-arresting  grate  of 
the  proper  character,  the  company  would, 
not  be  liable,  though  the  building  were 
burned  by  fire  accidentally  issuing  from 
it.  Railroad  Co.  v.  Doak,  52  Pa.  St.  379. 
If,  then,  this  engine  was  in  a  proper  con- 
dition, it  mattered  not  that  every  other 
engine  owned  by  the,  company  was  with- 
out the  proper  appliances  for  preventing 
the  ejection  of  coals  and  sparks.  On  the 
other  hand,  it  this  engine  was  dangerous 
in  this  respect,  it  was  of  n9  consequence, 
that  ail  others  upon  the  road  were. salei 
Such  being  the  case,  it  is  manifest  that, all 
evidence  going  to  prove  defects  in  eociues, 


belonging  to  this  can^pany,  otfaer  than  tbe 
one  alleged  to  have  produced  the  injury 
complained  of,  was  Irrelevant  to^tJie  iBsae 
pending,  and  sboul^  Jiave  been  excluded." 
So,  In  Albert  y.  Railroad  Co.,  98  Pa.  St. 
316,  where  it  appeared  that  the  plaintlB's 
loss,  if  indeed  it  was  caused  at  all  by  tbe 
defendajit's  negligence,  was  attributable 
entirely  to  the  escape  of  sparks  at  a  par- 
ticular time  from  one  ot  two  particular 
engines,  both  of  which  were  identified,  evi- 
dence was  held  inadmissible  on  the  part  of 
the  plaintiff,  iu  order  to  prove  defendant's 
negligence,  to  the  effect  that  sparks  of  un- 
usual slse  had  been  emitted  for  some  time 
prior  to  the  fire  by  defendant's  engines 
generally.  "The  evidence  below,"  said 
our  Brother  Pa.x80M  in  that  case,  *'eBtab- 
lished  the  fact  that,  11  the  .plaintiK's  prop- 
erty was  destroyed  by  fire  commnnicated 
by  defendant's  locomotive,,  it  wan  done 
by  engine  No.  21  or  engine  No.  126,  and  by 
no  Qtbecs.  HenCe  it  is  entirely  clear  that 
evidence  tbac  other  engines,  upon;  sonie 
other  day,  threw  out  an  unusual  amount 
of  large  sparks  and  live  coals,  was  imma- 
terial, and,  if  received,  could  only  have 
coufuei^,and  might  have  misled,  tbe  jn>y ; 
nor  would  It  have  been  evidence  to  show 
that  the  spark-arresters  on, engines  21  and 
126  were  out  of  order. "  That  is  to  say, — 
lor  the  last  sentence  is,  perhaps,  a  little 
obscure,— the  fact  that  otber  engiaes,  at 
other  times,tbrewout  an  anusual  amount 
of  large  sparks  and  live  coals,  woald  not 
have  been  evidence  to  show  that  the 
8park-arrest;erB  on  engines  21  and  126.  were 
but  of  order.  To  the  same  effect  is  J  en* 
nings  V.  Railroad  Co.,  supra;  Railroad  Co. 
V.  Gantt,  89  Md.  124;  and  other  cases  that 
might  be  cited. 

Of  course,  the  inquiry  In  all  such  cases  Is 
as  to  tbe  exlBtenpe  or  conditlqu.  Qt  the 
spark-arrester  at' the  precise  time  of  i  the 
injury;  but,  in-order  to  make  this  prac- 
ticable by  proof  that  it  was  defective,  oc 
threw  out  sparks  of  unnsaalKlse,  a  reason- 
able latitude  must  be  allpwed  to, show  its 
management  and  opeFation  both  before 
and  alter.  The  evidence,  Jiowever,  must 
be  condued  to  its.  operation  at  or  about 
the  time  of  the  occurrence.  In  Uallroad 
Co.  V.  Schnlts,  supra,  it.  was  shown  tliat 
every  day  for  two  Wieeks  a  particular  ear 
glne  had  been  observed  to  throw  out 
quantities  of  unusually  lars;e  sparks,  and 
bad  fired  property  along  the  line  of  the 
railroad.  In  Albert  v.  Railroad  Co.,  su- 
pra, it  was  shown  that  both  engines  then 
u  question  had  done  this  for  some  time 
before  the  occurrence.  To  the  same  effect, 
also,  is  Railroad  Co.  v.  McKeen,  90  Pa.  St. 
122.  Testimony  tending  to  show  that 
other  fires  were  B«t  by  tbe  same  engine 
about  the  same  time,  however,  is  the 
proper  rule,  and  in  undoubtedly  compe- 
tent, Boyce  V.  Railroad  Qo.,  48  N.  H.  627 ; 
Railroad  Co.  V.  Richardson,  91.  U.  S.  454. 
But  when  tbe.loss  or,  injury  is  shown  to 
have  been  caused,  or,  according  to  tbe 
proof,  may  have  been  caused,  by  sparks 
from,  an  engine  unknown  and  unidenti- 
fled,  or  by  one  of  several  engines,  someot 
which  are  unknown  and  unidentified,  then 
the  rule  of  evidence  is  necessarUy  some- 
what enlarged.  Tbe  burden  of  proof  in, 
all  such  cases,  (n  the  first  instance,  is  upoa. 
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the  plaintiff  tu  Bbow  that  the  fir«  in  ques- 
tion was  communicated  from  the  defend- 
ant's engines.  "It  dcTolvee  upon  the 
plaintiff  to  prove  by  a  preponderance  of 
the  evidence  that  the  fire  was  communi- 
cated by  sparks  or  cinders  from  the  rail- 
way en^nen.  It  need  not  be  shown  that 
any  particolsr  engine  was  at  fault,  but  it 
will  he  sufficient  if  the  fire  is  proved  to 
have  beeti  set  by  any  engine  passing  over 
defendant's  railway,  and  the  evidence 
may  be  wholly  circumstantial;  as— First, 
that  it  was  possible  for  fire  to  reach  the 
plaintiff's  property  from  the  defendant's 
engines;  and,  eecnnd,  facts  tending  to 
show  that  It  probably  originated  from 
that  cause,  and  from  no  other."  8  Amer. 
&  Bng.  Enc.  I>aw,  7.  And ,  althoagh  the  rale 
is  otherwise  In  England  and  in  many  of  the 
states,  in  Pennsylvania,  as  we  have  said, 
the  additional  burden  is  upon  the  plaintiff 
to  prove  negligence  in  the  construction  or 
management  of  the  engine.  It  Is  not  re- 
quired that  the  fact  be  established  by  di- 
rect or  positive  proof.  It,  like  any  other 
fact,  may  be  established  by  circumstantial 
evidence;  and,  on  account  of  the  great 
difficulty  in  proving  negligence  in  such 
cases,  any  proper  evidence  from  which 
negligence  may  be  Inferred  is  sufficient  to 
throw  the  burden  on  the  defendant.  "A 
slight  presumption  of  negligence,  how- 
ever, raised  by  the  plaintiff's  ca»e, "  says 
Mr.  Wharton  In  his  Law  of  Evidence, 
(section  871,)  "is  sufficient  to  throw  the 
burden  of  disproving  negligence  on  the  de- 
fendant. It  is  a  mistake,  as  has  been 
elsewhere  shown,  to  suppose  that  negli- 
gence can  be  only  proved  by  positive  and 
affirmatory  evidence.  There  may  be  no 
direct  proofs  ol  negligence,  yet  the  way 
In  which  an  Injury  Is  done  may  be  such 
that  negligence  Is  the  most  probable  hy- 
pothesis by  which  It  can  be  explained; 
and  when  this  is  so,  the  defendant  must 
disprove  negligeuce  by  showing  that  he 
exercised  care. "  In  Thompson  on  Negli- 
gence (page  159)  It  is  said  :  "The  business 
of  running  railroad  trains  suggests  a  unity 
otmanagement,  and  a  general  similarity 
In  the  construction  of  the  engines.  For 
this  reason,  and  on  account  of  the  diffi- 
culty of  proving  negligeuce  in  these  cases, 
as  before  pointed  out,  the  admission  of 
evidence  as  to  other  and  distinct  fires  from 
the  one  alleged  to  have  caused  tbeinjuryls 
permitted.  The  rule  is  adopted  in  Eng- 
land, and  prevails  in  all  the  states,  with 
one,  or  possibly  two,  exceptions.  More 
particularly,  it  may  be  stated  as  follows : 
That,  inactions  for  damages  caused  by  the 
negligent  escape  of  flrefrora  locomotive 
engines,  it  is  competent  for  the  plaintiff  to 
show  that,  about  the  time  when  the  fire  in 
question  happened,  the  trains  which  the 
company  were  runnlngpast  thelocatlon  of 
the  fire  weresomanaged, In respectto their 
furnaces,  as  to  be  likely  to  set  on  fire  ob- 
jects In  the  position  of  the  property 
burned,  or  to  show  the  emission  of  sparks 
or  Ignited  matter  from  other  engines  of  the 
defendant  passing  the  spot  upon  other 
occasions,  either  before  or  after  the  dam- 
age occurred,  without  showing  that  they 
were  under  the  charge  of  the  same  driver, 
or  were  of  the  sameconstructlon  as  the  one 
occasioning  tbedamage."   The  rule  is  more 


precisely  stated  in  Shearman  &  Hedfleld 
on  Negligence,  (section  675,)  as  follows: 
"  When  the  particular  eng^ine  which  caused 
the  fire  cannot  be  fully  Identified,  evidence 
that  sparks  and  burning  coals  were  fre< 
quently  dropped'  by  engines  paeslng  on 
the  same  road  upon  previous  occasions  is 
relevant  and  competent  to  show  habitual 
negligence,  and  to  make  It  probable  that 
the  plaintiff's  Injury  proceeded  from  the 
same  Quarter.  If  the  engine  which  emit- 
ted the  fire  Is  identified,  then  evidence  on 
either  side  as  to  the  condition  of  other 
engines,  and  of  their  causing  fires,  has 
been  held  irrelevant,  but  not  so  If  it  Is  not 
fully  identified." 

In  our  own  case  of  Railroad  Co.  v. 
Stranahan,  79  Pa.  St.  405,  the  evidence 
was  that,  between  2  and  R  o'clock  in  the 
afternoon,  the  plaintiff's  bam,  which  was 
about  150  feet  from  the  railroad,  was  dis- 
covered to  be  on  fire.  Two  trains  bad 
passed  about  noon.  The  Ore  appeared  to 
have  commenced  at  the  fence  on  the  road, 
and  burned  over  the  field  to  the  bam. 
The  sparks  falling  set  fire  in  many  other 
places  along  the  road.  The  engine  from 
which  the  sparks  were  alleged  to  have  been 
thrown  was  unknown  and  unidentified, 
and  the  pli9i.intiff  proposed  to  show  by  a 
witness,  who  lived  19  miles  distant  on 
the  line  of  the  railroad,  the  extent  to 
which  the  locomotives  on  that  road  go- 
ing east,  on  or  about  the  time  of  the  oc- 
currence, threw  sparks  from  the  smoke- 
stacks. The  testimony  was  admitted.  The 
witness  testified  that  It  was  "a  com- 
mon occurrence  for  the  engines  to 
throw  sparks,  and  set  fire,  for  rods  from 
the  railroad  track.  They  were  from  a 
pea  to  a  walnut  In  size.  It  appeared 
worse  sometimes  than  others.  They 
were  usually  freight  trains;  sometimes 
passenger  trains,"  etc.  The  admls^on 
of  this  testimony  was  assigned  for  error 
here.  In  &  per  curiam  opinion,  this  court 
said:  "This  was  not  a  case  where  a  cer- 
tain engine  bad  thrown  out  the  sparks 
which  set  fire  to  plaintiff's  barn ;  but  it 
was  where  the  engine  was  unknown,  yet 
the  cause  of  the  fire  was  clearly  traced  to 
the  railroad  track,  and  left  the  belief  that 
some  one  of  the  engines  of  the  defendants 
bad  emitted  the  coals  which  set  the  bam 
on  fire.  It  therefore  became  necessary  to 
establish  the  fact  by  such  proof  as  ren- 
dered the  belief  a  certain  fact.  This  could 
be  done,  not  by  the  proof  that  a  certain 
engine  emitted  the  sparks  incessantly;  for 
non  constat  that  this  particular  engine 
had  passed  the  plaintiff's  premises  that 
day.  Hence  It  was  necessary  to  permit 
the  party  to  show  that  the  emitting  of 
coals  and  sparks  in  unusual  quantities  was 
frequent,  and  permitted  to  be  done  by  a 
number  of  engines. "  In  Gowen  v.  Olaser, 
(Pa.  Sup.)  10  Atl.  Rep.  417,  the  action  was 
for  damages  lor  the  daatruction  by  fire  of 
the  plaintiff's  ragti,  which  were  scattered 
In  a  field  adjoining  the  defendant's  road. 
The  allegation  was  that  they  were  set  on 
fire  by  sparks  from  the  defendant's  en- 
gines, but  it  was  not  known  by  what 
engine.  The  offer  made  was  as  follows: 
To  show  that  several  engines  on  this  road 
had  Insufficient  spark -catchers;  that  the 
.  engines  of  this  road  bad  repeatedly  set  fire- 
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to  property'  and  to  vegetatiou  along  that 
part  of  the  track  very  Bhortly  before  and 
very  shortly  after  this  occurrence;  that 
«parkB  as  large  as  a  hickory  nut  escaped 
in  large  quantities  from  tbeenglnee,  caos- 
Ing  these  fires ;  that,  after  this  fire,  what 
remained  of  the  rags,  and  what  was 
saved,  were  spread  on  the  field,  and 
watched  day  and  night,  and  that  they 
were  set  on  fire  repeatedly  by  the  engines 
passing  on  this  road.  This  offer  was  re- 
ceived to  show  by  circumstantial  evidence 
that  the  damage  was  done  by  some  engine 
with  an  insuflSclent  apark-arrester.  The 
Jury  were  to  infer  from  the  fact  that  many 
of  the  company's  engines,  about  the  time 
of  this  occurrence,  shortly  before  and 
shortly  after,  emitted  sparks  of  anusual 
size  and  quantity;  that  they  were  with- 
out snfBclant  spark-arresters;  and  that, 
upon  consideration  of  all  the  evidence,  the 
Injury  complained  of  resulted  from  some 
one  of  the  engines  thus  imperfectly  con- 
structed. The  offer  was  subsequently  en- 
larged by  adding  to  it  a  proposition  to 
prove,  not  that  the  whole  number  of  de- 
fendant's engines  were  defective,  but 
that  the  defendant  habitually  used  en- 
gines with  defective  spark-arresters.  The 
oBer,  as  a  whole,  was  admitted,  and  in 
this  court  was  assigned  for  error.  In  a  per 
curiam  opinion,  this  coart  held  that  there 
was  no  error  In  the  admlsslou  of  this  offer. 
In  Railroad  Co.  v.  Page,  (Pa.  Sup.)  12 
Atl.  Rep.  662,  the  action  was  for  burnlug 
the  plaintiff's  barn,  160  feet  distant  from 
the  track.  Theevldence  was  thatthe  com- 
pany's trains  had  passed  the  barn  shortly 
before  the  fire  broke  out,  emitting  cinders, 
smoke,  and  small,  sparks  about  the  size  of 
a  pea.  There  was  no  evidence,  direct  or 
circumstantial,  to  justify  the  jury  in  find- 
ing that  the  sparks  were  of  any  larger  size. 
It  was  further  shown  that  the  wind  was 
blowing  from  the  track  towards  the 
bam,  and  that  sparks  had  been  known 
to  have  been  blown  that  distance.  It 
was  not  shown  that  any  spark-ar- 
rester in  use  wonld  effectually  prevent 
the  emission  of  sparks  of  this  size.  While 
the  evidence  was,  perhaps,  sufficient  to 
satisfy  the  jury  that  sparks  from  the  en- 
gine had  caused  the  lire,  there  was  no 
proof  of  any  defect  In  the  spark-arresters; 
on  the  contrary,  it  was  shown  they  were 
In  perfect  condition.  There  was  therefore 
no  proof  of  negligence  or  mismanagement; 
and  it  was  upon  this  ground  that  we  said 
It  would  have  been  the  duty  of  the  court 
below,  if  a  proper  request  bad  been  made, 
to  have  instructed  the  jury  to  find  a  ver- 
dict for  the  defendant. 

The  same  rule  of  evidence  Is  announced 
In  Railroad  Co.  v.  Richardson,  91  (J.  S.  454. 
■The  aaw-mlU,  etc.,  of  Richardson,  the 
plaintiffs,  was  burned  on  the  7th  of  June, 
1870.  The  evidence  tended  to  show  that 
the  fire  was  communicated  from  one  of 
two  engines  belonging  to  the  company,— 
the  first,  drawing  a  passenger  train  west- 
erly, passing  the  will  about  half  past  1 
o'clock  in  the  afternoon ;  the  other,  dra  w- 
Ing  a  freight  train  easterly,  passing  it 
about  4  o'clock  the  same  afternoon.  Oue- 
lialf  to  three-fourths  of  an  hour  after  the 
last-mentioned  train  passed  by  the  mill, 
4he  fire  was  discovered  burning  on  the 


westerly  end  of  a  covered  railroad  bridge, 
from  which  it  was  communicated  to  the 
saw-mill.  The  evidence  of  the  plaintiff  in 
error  tended  to  show  that  the  fire  was 
not  communicated  by  either  of  the  engines 
complained  uf,  but,  on  the  contrary,  from 
a  constant  fire  at  the  end  of  their  tram- 
way, abont  163  feet  down  the  stream,  on 
the  same  bank  of  the  river,  maintained  at 
the  westerly  end  of  the  railroad  bridge 
for  the  purpose  of  burning  edglng^a,  stick- 
ings, slabs,  and  other  waste  material  ffom 
the  saw-mlil.  After  the  company  had 
rested  Its  case, Richardson  was  allowred  to 
prove  that  at  various  times  during  the 
same  summer,  before  this  fire  occurred, 
some  of  the  company's  locomotives  in  an 
unusual  manner  scattered  fire  in  passing 
the  mill  and  bridge,  without  showing 
either  that  those  wl^lcb  it  was  claimed 
communicated  the  fire  In  question  were 
among  the  number,  or  that  they  were 
similar  in  their  make,  state  of  repair,  or 
management  to  said  locomotives.  "The 
engines  were  unknown  and  unidentified. 
Mr.  Justice  Strong,  in  ruling  upon  this 
question,  said:  "The  third  assignment  of 
error  is  thot  the  plaintiffs  were  allowed  to 
prove,  notwithstanding  objection  by  the 
defendant,  that  at  various  times,  during 
the  same  summer,  before  the  fire  occurred, 
some  of  defendant's  locomotives  scattered 
fire  when  coming  past  the  mill  and  bridge, 
without  showing  that  either  of  those 
which  the  plaintiffs  claimed  communicat- 
ed the  fire  was  among  the  number,  and 
without  showing  that  the  locomotives 
were  similar  In  their  make,  their  state  of 
repair,  or  management  to  those  claimed 
to  have  caused  the  fire  complained  of. 
The  evidence  was  admitted  after  the  de- 
fendant's case  -had  closed.  But  whether 
it  was  strictly  rebutting  or  not,  if  it  tend- 
ed to  prove  the  plalntififs'  case,  Its  admis- 
sion, as  rebutting,  was  within  the  discre^ 
tion  of  the  court  below,  and  not  reviewa- 
ble here.  The  question,  therefore.  Is 
whether  it  tended  in  any  degree  to  show 
that  the  burning  of  the  bridge,  and  the 
consequent  destruction  of  the  plaintiffs' 
property,  were  caused  by  any  of  defend- 
ant's locomotives.  The  question  has  often 
been  considered  by  the  courts  in  this  coun- 
try and  In  England,  and  such  evidence 
has,  we  think,  been  generally  held  admis- 
sible, as  tending  to  prove  the  possibility 
and  the  consequent  probability  that  some 
locomotive  caused  the  fire,  and  as  tending 
to  show  a  negligent  habit  of  the  officers 
and  agents  of  the  railroad  company;" 
citing  Plggot  V.  Railroad  Co.,  3  Man.  G. 
&  S.  229;  Sheldon  v.  Railroad  Co.,  14  N.  Y. 
218;  Field  v.  Railroad  Co.,  32  N.  Y.  889; 
Webb  v.  Railroad- Co., 49  N,  Y.  420;  Cleave- 
land  V.  Railroad  Co.,  42  Vt.  449;  Railroad 
Co.  V.  McGelland,  42  111.  358;  Smith  v.  Rail- 
road Co.,  10  R.  I.  22;  Longabaugh  v.  Rail- 
road Co.,  9  Nev.  271. 

In  Sheldon  v.  Railroad  Co.,  14  N.  Y.  218, 
the  plaintiff  gave  evidence  which  tended  to 
show  that  the  engines  used  by  the  defend- 
ants lacked  some  apparatus  which  was  In 
use  upon  some  other  locomotive  engines, 
and  which  rendered  the  latter  less  liable  to 
communicate  fire  to  substances  at  the  side 
of  the  road  than  those  which  were  with- 
out that  apparatus;  that,  shortly  before 
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thti  fire,  spares  and  fire  bad  been  tbrown 
from  the  englnea  used  by  the  defendants, 
in  running  their  trains  through  the  wit- 
nesti'  premises,  a  graater  distance  than 
this  trallding  stood  irom  the  track  of  the 
railroad ;  and  that  he  had  picked  up  from 
the  track,  alter  the  passage  oi  trains,  light- 
ed coals  more  than  two  laches  in  length. 
It  was  argued  by  the  defendant's  counsel 
that  the  evidence  was  too  remote  and  in- 
deflnlte;  that  it  did  not  refer  to  any  par- 
ticular engine,  etc.  Chief  Justice  Dbnio,  in 
delivering  the  opinion  of  the  court,  said: 
"This  argument  Is  not  without  force,  but 
at  the  same  time  I  think  it  Is  met  by  the 
peculiar  circumstances  of  this  case.  These 
engines  run  night  and  day,  and  with  sucn 
speed  that  no  particular  note  can  be  tak- 
en of  them  as  they  pass.  Moreover,  there 
is  such  a  general  resemblance  among  them 
that  a  stranger  td  the  business  cannot 
readily  distinguish  one  from  another.  It 
will  therefore  generally  happen  that  when 
the  property  of  a  person  is  set  on  fire  by 
an  engine  the  owner,  though  be  may  be 
perfectly  satisfied  that  it  was  caused  by 
an  engine  and  may  be  able  to  show  facts 
snfilclent,  legitimately,  to  establish  it,  yet 
he  may  be  utterly  ignorant  what  particu- 
lar engine  did  the  mischief.  It  would  be 
practically  quite  impossible,  by  any  in- 
quiries, to  find  out  the  offending  engine, 
lor  a  large  proportion  of  those  ownetl  by 
the  company  are  constantly  in  rapid  mo- 
tion. The  bunliiess  of  running  the  trains 
on  a  railroad  supposes  a  unity  of  manage- 
ment, and  a  general  similarity  in  the  fash- 
ion of  the  engines  and  the  character  of  op- 
eration. I  think,  therefore,  it  is  compe- 
tent ^r/ma  Aic/e  evidence  for  a  person,  seek- 
ing to  establish  the  reBponsibility  of  the 
company  tor  a  burning  upon  the  track  of 
the  road,  after  refuting  every  other  p^'ob- 
able  cause  of  the  fire,  to  show  that,  about 
the  time  when  it  happened,  the  trains 
which  the  company  was  running  past  the 
location  of  the  fire  were  so  managed  in  re- 
spect to  the  furnaces  as  to  be  likely  to  set 
on  flre  objects  not  more  remote  than  the 
property  burned.  It  is  presumed  to  be  in 
the  power  of  the  company,  which  Is  inti- 
mately related  with  all  its  engineers  and 
cond actors,  to  controvert  the  fact  sworn 
to  if  it  is  untrue,  or,  if  true  in  a  particular 
instance,  that  it  was  not  so  in  respect  to 
the  engines  which  passed  the  place  at  a 
particular  time  before  the  occurrence  of 
the  flre.  The  eflect  of  the  evidence  would 
only  be  to  shift  tbft  ooim  proband!  uooa 
the  company,  and  that,  under  the  circum- 
stances of  this  case,  seems  to  me  to  be  un- 
avoidable. " 

We  may  also  refer  to  the  case  of  Koontz 
T.  Railway,  etc.,Co.,  (Or.)  23  Pac.  Rep.  820. 
which  was  an  action  to  recover  damages 
for  the  destruction  of  plalntlfT's  mill  by 
fire  falling  from  one  of  defendant's  loco- 
motives. What  particular  engine  this 
was  the  evidence  did  not  disclose,  nor  was 
the  plaintiff  able  to  ascertain  or  make 
proof  of  its  identification  from  other  en- 
gines of  the  company ;  but,  to  strengthen 
the  inference  that  the  burning  of  the  mill 
originated  In  sparks  from  this  engine,  and 
to  show  habitual  negligence  of  the  offi- 
cers and  agents  of  the  railroad  company, 
lie  introduced  evidence  to  show  that  other 


engines,  of  like  appearance  and  constme- 
tlon,  frequently  scattered  fire  in  large 
quantities,  and  set  other  fires  alung  the 
track,  prior  and  subsequent  to  the  bum- 
ii»  complained  of.  Mr.  Justice  IjObd,  in 
doTivering  the  opinion  of  the  court,  said: 
"On  account  of  this  difficulty  of  identify- 
ing  a  passing  engine,  especially-  at  night- 
time, so  as  to  make  direct  proof  of  such 
negligence,  and  also  for  the  reason,  as 
stated  by  Mr.  Thompson,  that  the  bnsi- 
ness  of  running  railroad  trains  supposes 
a  unity  of  management,  and  a  genera) 
similarity  in  the  construction  of  engines, 
the  admission  of  evidence  as  to  other  and 
distinct  fires  from  the  one  alleged  to  have 
caused  the  Injury  is  permitted.  Nor  is  it 
requisite  that  the  testimony  must  also 
show  that  the  engine  which  it  is  claimed 
caused  the  fire  was  one  of  those  which 
bad  previously  or  subsequently  scattered 
fire  along  xlefendant's  track,  but  It  is 
enough,  as  was  shown,  that  it  is  similar 
in  appearance  and  construction,  and  nn- 
der  the  same  general  management.  Hence 
it  is  quite  generally  held  that  evidence 
that  sparks  were  frequently  ejected  from 
passing  engines,  cauaing  fire  along  its 
track,  on  other  «>ccaBionB,  is  relevant  and 
competent  to  show  habitual  negligence, 
and  to  strengthen  and  sustain  the  infer- 
ence that  the  fire  originu  ied  from  the  cause 
alleged.  As  the  plaintiff  must  proceed 
With  his  evidence  in  the  first  instance,  the 
fact  that  the  defendant  ma.v  be  able  to 
prove  the  identity  of  the  engine  cannot 
have  the  effect  to  make  the  adroisitlon  of 
such  evidence  error, "  In  Field  v.  Railroad 
Co.,  32  M.  Y.  S39,  the  court,  in  speaking  of 
this  quality  uf  evidence,  says :  "  At  all 
evMits,  it  showe<l  that  a  practice  was  in- 
dulged in  on  the  part  of  the  company, 
about  the  time  and  near  the  place,  which 
would  have  injured  the  plaintiff's  prop- 
erty, rendering  it  probable,  to  a  certain 
degree,  that  the  Injury  was  attributable 
to  that  cause. " 

We  have  quoted  extensively  from  these 
authorities  to  show  that  the  rule  of  evi- 
dence referred  to,  although,  perhaps,  com- 
paratively new  In  Its  application  in  Penn- 
sylvania, is  the  rule  generally  recogniced 
In  this  country,  not  only  by  the  text-writ- 
ers, but  by  the  courts.  It  may  therefore 
be  considered  as  settled  in  cases  of  this 
kind,  where  the  offending  enarloe  is  not 
clearly  or  satisfactorily  Identified,  that  it 
is  competent  for  the  plaintiff  to  prove 
that  the  defendant's  locomotives  gener- 
ally, or  many  of  them,  at  or  about  the 
time  of  the  occurrence,  threw  sparks  of 
unusual  size  and  kindled  numerous  fires 
upon  that  part  uf  their  road,  to  susialn 
or  strengthen  the  Inference  that  the  fire 
originated  from  the  pause  alleged.  And. 
as,  in  the  case  at  bar,  it  is  not  definitely 
ascertained  to  which  of  the  four  engines 
this  fire  was  attributable,  three  of  them 
being  unknown  and  unidentified,  we  can- 
not see  how  testimony  of  this  character 
could  be  excluded.  But  the  objective  point 
of  the  Inquiry  is  the  condition  of  the  pass- 
ing engines  at  the  time  of  the  occurrence. 
It  is  a  matter  of  little  consequence  what 
may  have  been  their  condition  ten  years 
or  two  years  before  that;  for  their  pre- 
cautions against  fire,  and  the   manage- 
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ment  o(  tbeir  engines,  may  have  been 
greatly  changed  within  that  period.  It 
doen  not  follow  becauae  the  company,  In 
Its  official  management,  may  have  been 
oc^igent  In  this  r38pect  at  a  time  eo  re 
mote,  that  it  stUl  remains  so.  The  habits 
o(  individaals  may,  in  some  sense,  be  spok- 
en of  as  fixed  habits ;  bat  the  official  con- 
trol and  management  ot  the  aHairs  of  a 
railroad  compan.v,  as  well  as  the  various 
devices  used  as  precautions  against  dan- 
ger, are  liable  to  {requent  and  radical 
changes.  The  line  must  be  drawn  some- 
where. This  class  of  testimony  is  excep- 
tional in  character  at  the  beet,  and  is  only 
admissible  because  the  ordinary  sources 
of  proof  are  inaccessible,  and  direct  evi- 
dence impracticable.  The  rule  should  not, 
therefore,  be  carried  beyond  the  necessity 
which  jastlQeB  its  admission.  II  at  or  about 
the  tlmewhen  fires  a  re  alleged  to  have  been 
set  by  locomotive  engines,  unknown  by 
number  or  other  means  of  idenUfication, 
the  company  Is  shown  to  havo  been  habit- 
ually negligent  in  the  equipment  or  man- 
agement of  its  engines,  or  of  many  of 
them,  this  is  a  circumstance  to  be  con- 
sidered in  connection  with  others,  not  on- 
ly In  determining  the  origin  of  the  fire, 
but  In  deciding  whether  or  not  the  com- 
pany was,  at  the  time,  in  this  as  in  many 
other  instances,  negligent  In  falling  to 
provide  suitable  precautions  against  dan- 
ger. If  many  of  tlie  company's  engines, 
at  or  about  the  time,  are  without  suffi- 
cient spark-arresters,  and  frequent  fires 
are  kindled  in  Consequence,  it  may  well  be 
inferred,  in  view  of  the  eOectaal  character 
of  mechanical  inventions  of  this  kind,  not 
only  that  the  fire  In  qaestion  originated 
from  this  cause,  but  that  it  occurred  from 
the  habitual  negligence  of  the  company  In 
falling  to  provide  sufficient  spark-arrest- 
ers. Reasonable  latitude  must,  of  course, 
be  allowed.  The  purpose  of  such  proofs 
would  be  defeated  if  they  were  confined  to 
the  exact  or  precise  time  of  the  occurrence. 
In  Strauahan's  Case  the  court  admitted 
proof  of  the  extent  to  which  the  various 
locomotives  of  the  company  threw  sparks 
on  or  about  the  9th  (6tb)  of  November, 
1867,  when  the  fire  occurred.  In  Gowen  v. 
Glaser  the  inqniry  was  as  to  sparks 
thrown  and  fires  set  very  shortly  before 
and  very  shortly  after  thn  occurrence.  In 
Sheldon  v.  Railroad  Co,, supra,  the  inquiry 
was  restricted  to  matters  occurring  about 
the  time  and  near  the  place  of  the  fire.  In 
Koontc  V.  Railway,  etc.,  Co.  the  offer  was 
somewhat  more  extended  in  its  etfeets,'bat 
we  are  of  opinion  that  the  rule  should  not 
be  given  greater  latitude  than  we  have 
given  It. 

In  thei  case  at  bar,  the  first  offer  received, 
and  which  is  the  ground  of  the  first  speci- 
fication of  error,  ivas  as  follows:  "Plain- 
tiB  offers  to  prove  that  the  property  of 
persons  along  the  line  of  defendant's 
road,  which  passed  the  property  of  plain- 
tiff, destroyed  by  the  fire  In  question  on 
August  10, 188!),  and  within  ten  miles  of 
plaintiff's  said  property,  was  repeatedly 
set  on  fire  by  unknown  and  unidentified 
engines  of  the  defendant,  and  that  tlie 
sparks  causing  said  fires,  emitted  by  the 
said  engines,  exceeded  a  hickory  nut  In. 
size,  to  be  accompanied,  by  evidence  ot  ex 


perts  showing  that  engines  throwing 
sparks  of  the  stee  at  a  hickory  nut  either 
did  not  use  the  most  approved  spark-ar- 
resters in  general  use,  or,  if  they  did,  the 
spark-arresters  dsed  were  permitted  to  be- 
come defective  and  out  of  repair,  or  were 
negligently  managed  by  those  in  charge  ot 
tbem."  This  offer,  it  will  be  seen,  was 
wholly  without  limit  as  to  time.  The  tes- 
timony received  under  it  was.  In  some  in- 
stances, confined  to  two  or  three  months, 
to  some  to  six  months,  and  in  some  the 
teatimony  was  general,  and  in  such  form 
as  not  to  indicate  to  what  period  of  time 
it  referred.  The  second  offer  was:  "To 
prove  that  many  of  the  locomotive  en- 
gines of  the  defendant,  which  it  cannot 
identify,  and  which  passed  the  plaintiff's 
mill  frequently  during  a  period  of  six 
months  pi-ecediug  the  fire,  habitually 
threw  sparks  ot  the  sise  of  a  hickory  nut, 
or  larger, "  etc.  We  are  of  opitiion  that 
theBdmisslon  ot  these  offers  was  error. 
The  examination  should  be  confined  to  the 
negligent  operation  uf  the  engines  of  the 
company  at  or  about  the  time  of  the  fire, 
with  such  reasonable  latitude,  before  and 
after  the  occarrence,  as  is  sufficient  to  en- 
able such  proofs  to  be  practicable.  What 
has  been  said  disposes  of  the  first,  secoad> 
and.  third  assignments  of  error.  The  re- 
maining assignments  are  without  merit, 
and  are  dismissed.  The  judgment  in  re- 
versed, and  a  venire  faolas  de  novo 
awarded. 

0«  Pa.  St.  e07) 
Levy  v.  Cooke. 
(Supreme  Court  qf  Pennsylvania.  Oct  6^  1891. ) 
Balb — Bona  Fisx  Fctrcbasbr — Bubdsm  or  Proof. 
Replevin  was  brought  by  the  vendors  of 
goods,  who  elected  to  avoid  the  sale  made  by 
them,  alleging  that  the  vendee  procured  the  goods 
through  Xaise  representations,  and  the  sheriff, 
seized  the  goods  in  the  hands  of  a  person  who 
claimed  to  aave  purchased  them  from  the  vendee 
before  the  Issuing  of  the  writ  of  replevin,  and 
without  notice  of  the  vendee's  fraud.  Held,  in 
an  action  of  trespass  by  the  purchaser  against 
the  sheriff,  that  the  coert  erred  in  rejeeting  de- 
fendant's offer  to  show  that  the  vendee's  title  to 
the  goods  at  the  time  of  plaintiff's  purchase  from 
him  was  voidable,  which,  if  allowed',  would  have 
cast  on  plaintiff  the  burden  of  showing  himself 
a  bona  fide  purchaser. 

Appeal  from  court  of  common  pleas. 
Center  county. 

Action  of  trespass  by  Isaac  E.  Levy, 
plaintiff,  against  Robert  Cooke,  Jr.,  sheriff, 
defendant,  to  recover  damages  for  seising 
goods  under  writ  of  replevin  In  hands  of 
plaintiff,  claiming  the  same  as  a  bona 
Sde  purchaser.  From  a  judgment  for 
plaintiff,  defendant  appeals. 

laaao  S.  Sharp,  S.  B.  Alleman,  Clement 
Dale,  Geot-ge  W.  Zeigler,  and  W.  F.  Reeder, 
for  appellant.  D.  S.  Keller  aaA  Wai.  Brjr- 
soa,  for  appellee. 

Stekbrtt,  J.  There  are  only  two  spec- 
ifications ol  error  in  this  case.  As  to  the 
first,  it  is  scarcely  necessary  to  repeat, 
what  baa  l>een  heretofore  so  often  said, 
that  refusal  of  the  court  to  enter  judg- 
ment of.  compulsory  nonsuit  is  not  assign- 
able for  error.  Borough  of  Easton  v. 
Neff,  102  Pa.  St.  474,  and  cases  there  cited. 
The  second  is  the  rejection  of  defendant's 
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offer,  which,  with  the  objectione  thereto 
and  ruling  of  the  conrt  tliereou,  are  fully 
set  forth  in  the  specification.  The  bearing 
of  the  proposed  evidence  will  be  better  un- 
'derstood  by  premising  that  this  Is  an  ac- 
tion of  trespass  brought  by  Isaac  E.  Levy 
against  Robert  Cooke,  Jr.,  Sheriff,  etc., 
to  recover  damages  for  talking  and  carry- 
ing away  goods  claimed  by  plaintiff  as  bis 
property.  The  taking  by  defendant,  as 
sberiO  of  the  county,  consisted  in  his  exe- 
cuting a  writ  of  replevin  at  the  suit  of 
Wood,  Brown  &  Co.  v.  Max  Levy,  and  de- 
livering the  goods  In  controversy  to  the 
plaintiffs  in  the  writ.  As  the  basis  of 
their  action.  Wood,  Brown  &  Co.  alleged 
that  Max  Levy  procured  the  goods  from 
them  by  false  and  fraudulent  represen- 
tations, and  hence  they  elected  to  avoid 
the  sale,  and  repossess  themselves  of  the 
fraudnlenlly  obtained  property  by  re- 
plevying the  same.  The  offer  was  mainly 
to  show  that  Max  Levy  was  a  fraudulent 
vendee  of  the  goods  in  controversy.  The 
plaintiff,  Isaac  E.  Levy,  asserted  title  tu 
the  goods  as  a  bona  Sde  purchaser  for 
value  from  Max  Levy,  before  the  writ  of 
replevin  was  issued,  and  without  notice 
of  any  fraud  practiced  by  Max  Levy  or 
any  one  else,  and  introduced  testimony  to 
prove  when  and  how  he  purchased  and 
paid,  for  the  goods.  It  was  incumbent  on 
him  not  only  to  show  title  to  the  goods, 
but  also  actual  possession  or  the  right  to 
immediate  possession  flowing  from  the 
right  of  property  in  the  goods.  Whether 
be  succeeded  in  doing  this  was  a  question 
for  the  Jury,  under  all  theevidence  bearing 
on  the  transaction.  Having  rested  his 
case  upon  the  evidence,  introduced  by 
himself,  as  to  his  purchase  from  Max  Levy, 
etc.,  the  plaintiff  claimed  that  be  was  en- 
titled to  recover.  The  offer  under  consid- 
eration WHS  then  made  by  defendant  for 
the  purpose  of  showing  that  Max  Levy's 
title  was  at  least  voidable  because  of  the 
false  and  fraudulent  representations  made 
by  him  In  obtaining  goods  from  Wood, 
Brown  &  Co.,  under  whom  the  sheriff  de- 
fended. The  reasons  given  by  the  learned 
judge  for  excluding  the  testimony  are  as 
follows:  "It  all  the  facts  contained  in  the 
offer  were  true,  there  is  no  offer  of  evi- 
dence to  impeach  the  bona  Sdes  of  the 
sale  from  Max  Levy  to  Isaac  E.  Levy, 
made  on  July  80, 1S8S,  and  It  would  be 
immaterial  to  this  issue.  The  defendant 
not  nndertakiug  to  impeach  the  integrity 
of  the  sale,  but  simply  offering  to  show 
fraudulent  circumstances  under  which 
Max  Levy  originally  bought  the  goods, 
we  think  the  offer  falls  to  meet  the  issue 
now  before  the  Jury."  In  this  we  think 
there  was  error.  Tbeplaintlff  having  been 
permitted  to  introduce  evidence  tending 
to  maice  oat  a  prima  facie  case,  it  was 
clearly  proper  for  the  sheriff,  defending 
under  the  alleged  BDi>erior  title  of  Wood, 
Brown  &  Co.,  to  present  his  side  of  the 
contention,  by  showing,  if  he  could,  that 
Max  Levy  was  a  fraudulent  vendee  of  the 
property,  and  that  his  defendant  vendors, 
Wood,  Brown  &  Co.,  had  elected  to  avoid 
the  sale  and  resume  possession  of  their 
property,  thus  casting  upon  the  plaintiff 
the  burden  of  showing  that  he  was  in  fact 
a  bona  tide  purchaser  for  value  from  Max 


Levy  before  the  writ  of  replevin  issued, 
and  before  he  had  any  notice  of  the  alleged 
fraud.  The  learned  judge  in  bis  ruling  inti- 
mates that  thebonaSde8,et(!.,ot  plalutitTs 
purchase  was  already  establlsheid ;  but  in 
that  he  was  mistaken.  At  best,  the  plain- 
tiff's evidence  only  tended  to  make  out  a 
prima  fade  case.  The  jury  had  not  yet 
passed  upon  it.  It  was  for  them,  after 
hearing  all  the  evidence  on  both  sides,  to 
determine  the  facts.  The  credibility  of 
the  witnesses  was  exclusively  for  them. 
The  rejected  evidence  tended  to  impeach 
the  integrity  of  Max  Levy's  alleged  sale  to 
the  plaintiff,  and  cast  upon  him  the  bur- 
den of  proving  the  bona  Odea  of  the  trans- 
action. Tested  by  the  principles  applica- 
ble to  purchases  from  fraudulent  vendees, 
the  ruling  was  erroneous.  When  goods 
are  obtained  from  their  owner  by  fraud, 
it  is  necessary  to  inquire  whether  the 
facts  show  a  sale  to  the  party  guilty  of 
the  fraud,  or  a  mere  delivery  of  the  goods 
into  his  possession,  induced  by  fraudulent 
devices  on  his  part.  If  the  owner  intend- 
ed to  transfer  the  property  in  the  goods, 
as  well  as  thelrpossession,  the  transaction 
Is  a  sale,  and  the  property  pusses,  howev- 
er fraudulent  the  device  may  have  been; 
but,  if  he  intended  to  part  with  nothing 
more  than  the  bare  possession,  there  is 
no  sale,  and  no  property  passes.  In  the 
former  case,  the  contract  is  not  void  ab 
initio,  but  voidable  at  the  election  of  the 
vendor.  Suoh  voidable  contracts  may  be 
affirmed  and  enforced,  or  they  may  be  re- 
scinded by  the  vendor,  at  his  election;  but 
in  the  mean  time,  and  until  he  does  elect,  if 
his  vendee  transfers  the  goods,  in  whole  or 
in  part,  to  an  Innocent  third  person  for 
a  valuable  consideration,  the  right  of  the 
original  vendor  will  be  subordinate  to 
that  of  such  innocent  third  person.  Benj. 
Sales,  §§  648,  649.  The  generally  accepted 
doctrine  Is  that  a  bona  Sde  purchaser,for 
valuable  consideration,  without  notice  of 
fraud,  from  one  who  had  fraudulently  ob- 
tained both  possession  and  property,  will 
be  protected ;  but  mere  possession,  sucb 
an  that  of  a  bailee  or  of  a  thief,  will  not  en- 
able a  purchaser  to  acquire  title,  although 
he  buys  In  good  faith  and  poys  full  value. 
Sinclair  V.  Healy,  40  Pa.  St.  417;  Rowley 
V.  Bigelow,  12  Pick.  307,  812;  Hoffman  v. 
Noble,  6  Mete.  (Mass.)  68;  Easter  v.  Allen, 
8  Allen,  7;  Paddon  v.  Taylor,  44  N.  Y.  371; 
Stevens  v.  Brennan.  79  N.  Y.  254.  In  the 
latter  case  it  is  said:  "In  a  suit  by  the 
true  owner  to  recover  the  goods  against 
a  person  who  claims  title  under  the  fraud- 
ulent vendee,  the  burden  Is  upon  the  party 
claiming  such  title  of  proving  that  he  is 
a  purchaser  In  good  faith  and  for  value." 
It  is  al^o  held  in  that,  as  in  other  cases, 
"a  transfer  of  goods  by  a  fraudnlent  pur- 
chaser, as  security  tor  or  in  payment  of 
a  precedent  debt,  does  not  make  tite  trans- 
feree a  bona  Ode  purchaser,  within  the 
rule,  so  as  to  enable  him  to  hold  the 
goods  against  the  original  vendor.  There 
must  be  a  fresh  consideration  at  the  time 
of  the  transfer  to  confer  a  good  title  as 
against  the  true  owner. "  In  any  aspect 
of  the  case,  we  think  the  proposed  evi- 
dence should  have  been  received.  It  was 
a  necessary  part  of  the  sheriff's  defense  to 
show  that  Max  Levy  was  a  fraudulent 


Digitized  by 


Google 


?».) 


GEHB  0.  FISHEB. 


vendee  of  the  aroods  he  procured  from 
Wood,  Brown  &  Co.,  and  that  they,  there- 
lore,  bad  a  prima  facie  rljuht  to  take  them 
on  the  writ  of  replevin.  If  that  had  been 
shown  to  the  Hatlafaction  ol  the  jury, 
the  next  question,  under  the  evidence, 
would  have  been  the  bona  tides  of  plain- 
tiff's alleged  purchase  from  the  fraudulent 
vendee;  and  as  to  that  the  burden  would 
hav3  li^een  on  the  plaintiff  to  establish  all 
the  facts  necessary  to  constitute  a  bona 
Ode  sale  and  delivery  of  the  property  tor 
a  valuable  consideration,  and  without  no- 
tice. Judgment  reversed,  and  a  veaire 
tsioiaa  de  novo  awarded. 


a*3  Pa.  St  SU)         

Ubbr  et  al.  V.  Fibber  et  al. 
{Supreme  Court  qf  PenmgyVwjmAa.    Oct.  6, 1891.) 

kvidbnce — hea.bsat — ingokiption  oh  tohbstons 
— ^Identitt  of  Fbrson. 
Defendants,  for  the  purpose  of  discrediting 
the  testimony  of  a  witness  that  J.  was  the  younfc- 
«st  of  his  father's  family,  offered  in  nvidence  an 
inscription  on  a  tombstone,  showing  the  date  of 
the  birth  and  death  of  a  person  buried  thereun- 
der, who  defendants  alleged  was  a  sister  of  J., 
and  shown  by  suoh  inscription  to  be  younger 
than  J.  Held,  for  want  of  evidence  identifying 
the  person  burled  there  as  the  sister  of  J.,  that 
the  inscription  was  properly  re]eoted. 

Appeal  from  court  of  common  pleas, 
Berks  county. 

Action  of  electment  by  Mary  Gehr  and 
another,  plaintiffs,  against  Austin  Fisher, 
George  F.  Miller,  and  others,  defendants. 
Catharine  Gehr  died  In  1877,  unmarried, 
intestate,  and  without  issue,  so  that  it 
became  necessary  to  follow  the  ascending 
line  in  order  to  ascertain  her  nest  of  kin 
entitled  to  take.  Plaintiffs  claimed 
through  one  Baltser  Gehr,  who,  they  al- 
leged, was  a  son  of  Joseph  Gehr,  uncle  of 
Intestate  on  the  paternal  side.  Defendants 
claimed  through  Frederic  Yeager,  a  broth- 
er of  intestate's  grandmother.  The  ques- 
tion in  the  case  was  whether  Baltzer  Gehr 
was  related  to  intestate  as  he  claimed  to 
be;  in  other  words,  whether  he  was  the 
son  of  Joseph  Gehr.  At  the  time  this  suit 
was  begun  so  many  years  had  elapsed 
since  the  marriage  and  death  of  Joseph 
Gehr  that  the  only  evidence  as  to  who 
were  his  descendants  consisted  of  family 
traditions  and  declarations  of  parties 
ante  litem  motHm.  Baltzer  Gehr  had 
testified  that  Joseph  Gehr  was  the  young- 
est of  his  father's  family,  born  between 
1738  and  1748,  and  deceased  in  1798.  De- 
fendants, fur  the  purpose  of  diiicredltlug 
and  weakening  Baltcer  Gehr's  testimony, 
offered  in  evidence  an  inscription  on  the 
tombstone  of  one  Margaret  CroU,  (wife 
of  Michael  CroU,  who,  they  alleged,  was 
a  sister  of  Joseph  Gehr  and  Philip  Gehr) 
showing  that  Margaret  CroU  was  born  in 
1763  and  died  in  1832,  and  was  therefore 
much  younger  than  Joseph  Gehr.  There 
was  no  evidence,  however,  that  the  Mar- 
garet CroU  in  question  was  the  sister  of 
Joseph  and  Philip  Gehr,  and  on  that 
ground  the  court  rejected  defendant's  offer 
to  show  the  inscription  on  the  tombstone. 
From  a  judgment  for  plaintiffs,  defendants 
appeal. 

Wharton  Morris,  M.  L.  Montgomery, 
Boer  <£  Snyder,  and  A,  G.  &  H.  D.  Green, 


for  appellants.  Isaac  Hteater,  John  F. 
Smith,  H.  J.  Humea,  and  R.  C.  Frey,  for 
appeUees. 

Paxbon,  C.  J.  AU  of  the  controUlog 
questions  In  this  case  were  ruled  in  Sitler 
V.  Gehr,  106  Pa.  8t.  577.  This  was  not 
denied  by  the  appellants,  but  we  were 
urged  to  re-examine  and  reconsider  those 
rulings  with  a  view  to  a  different  judg- 
ment. In  view  of  the  importance  of  the 
Interests,  as  well  as  the  legal  principles 
Involved,  I  have  examined  that  case  with 
more  than  usual  care,  with  a  disposition 
to  modify  our  rulings  if  found  erroneous. 
Notwithstanding  the  ceal  land  ability 
with  which  the  matter  has  again  been 
called  to  our  attention,  I  have  been  un- 
able to  find  au.vthing  to  shake  our  former 
views  of  the  law  of  that  case.  We  do  not 
deem  it  necessary  now  to  re-enter  upon 
its  discnssion.  It  would  be  in  a  great 
measure  a  repetition  of  what  was  there 
said.  The  only  new  question  is  raised  by 
the  sixth  assignment,  in  which  it  is  al- 
leged the  learned  court  below  erred  in  re- 
fusing to  admit  in  evidence  the  inscription 
on  the  tombstone  of  Margaret  CroU,  the 
wife  of  Michael  CroU,  and  sister  of  Philip 
Gehr,  in  the  chnrch  yard  near  Hamburg, 
Berks  county,  under  the  following  offer, 
vis.:  "It  having  been  testified  by  Joseph 
Kuts  that  the  sister  of  his  grandfather, 
Margaret  CroU,  lived  in  Greenwich  town- 
ship, and  was  buried,  as  much  as  he 
knows,  at  the  Smoke  Church,  near  Ham- 
burg, and  it  having  been  further  testified 
by  Jonas  Keller  that  Margaret,  wife  of 
Michael  CroU,  was  buned  in  1832,  at  the 
Church  of  Lebanon,  with  the  nickname  of 
Smoke  Church,  now  St.  Paul's,  the  de- 
fendants proposed  to  prove  that  the  said 
Margaret  CroU  was  buried  in  1832,  at  a 
church  within  two  miles  of  Hamburg,  and 
propose  to  give  In  evidence  the  record  on 
the  tombstone;  this  for  the  purpose  of 
showing  that  she  was  Mrs.  Margaret 
CroU,  wife  of  Michael  CroU,  the  date  of  her 
death  and  age,  and  that  there  is  no 
tombstone  showing  such  burial  at  the 
Smoke  Church."  While  the  fact  here  of- 
fered to  be  proved  was  not  offered  in  Sitler 
V.  Gehr,  the  principle  by  which  It  must  be 
decided  was  ruled  In  that  case.  I  do  not 
understand  the  offer  to  be  more  than  nn 
attempt  to  show  that  in  a  church  yard 
within  two  miles  of  Hamburg  there  is  a 
tombstone  on  which  is  inscribed  the  name 
of  Margaret  CroU,  wife  of  Michael  CroU, 
with  a  record  of  her  age  and  death.  Who 
this  Margaret  CroU  was  the  Inscription 
does  not  inform  ns,  but  we  are  asked, 
does  it  infer,  from  the  similarity  of  name 
and  that  alone,  that  she  was  a  sister  ot 
Philip  Gehr?  I  do  not  find  any  evidence 
in  the  case  that  Philip  Gehr  had  a  sister 
Margaret.  Be  that  as  it  may,  it  appears 
by  the  testimony  of  Joseph  Kntz  that 
Joseph  had  two  sisters,  and  that  one  of 
them  married  a  man  named  Michael  CroU, 
and  the  other  married  a  Bartz,  But  the 
same  witness  distinctly  said  he  did  not 
knowtheflrst  nanieof  eithersister.  Jonas 
Keller  had  testified  that  a  Mrs.  Groll, 
named  Margaret,  who  was  the  wife  nl  a 
Michael  CroU,  was  buried  in  the  Smoke 
Church  in  18S2.   This  oOer  was  to  prove  the 
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inscHptloB  on  a  tombstone  of  a  Mancaret 
Croll,  who  was  not  burled  at  the  Smoke 
Charch,  but  who  was  buried  at  St.  John's 
Church,  two  and  a  half  miles  from  tbe 
Smoke  Church.  1  do  not  see  that  this  ev|. 
deoce  would  bare  damag:ed  the  plaintiff's 
case  had  It  been  admitted.  It  mlgbt  pos- 
sibly have  confused  the  Jury,  and  we  tbink 
was pfoperly rejected.  Itlnvolv«d  atmost 
a  mere  Identity  of  name^  and,  as  was  said 
In  Sltler  ▼.  Gehr,  "it  would  work  great 
injustice  it  rights  of  property  after  a  great 
length  of  time  were  allowed  to  depend 
upon  mere  -identity  of  name.  A  prima 
facie  case,  thus  submitted  to  a  Jury,  might 
be  extremely  difflcult,  if  not  Imposrilble,  tu 
disprove.  I  know  of  no  case  in  which  mere 
identity  of  name  has  been  held  sufficient 
after  tbe  great  lapse  of  time  which  exists 
here. "  This  principle  was  sufficiently  dis- 
cussed in  Sltler  v.  Gehr,  and  I  do  not  pro- 
pose to  add  to  it  beyond  tbe  citation  of 
tbe  following  additional  authorities  as 
bearing  upon  it:  Wbart.  Et.  §  6&6;  1 
Greenl.  Ev.  §  493;  Wedgwood's  Case,  8 
Greenl.  76 ;  Berkeley  Peerage  Case,  4  Camp. 
401;  Mooers  v.  Bunker,  9  Fost.  (N.  H.)  420; 
Jackson  v,  Christman,  4  Wend.  283;  Trust 
€o.  V.  Rosenagle,  77  Pa.  St.  507.  The 
seventh  and  eighth  assignments  are  but  a 
rearrangement  of  the  offers  of  evidence 
in  regard  to  tbe  Lancaster  county  records 
as  we  had  them  in  Sltler  v.  Gehr,  and  a^ 
now  presented  do  not  disclose  any  sub- 
Btantial  difference.    Judgment  affirmed. 

a**  Pa.  Bt  2E9)  

Appeal  of  HiPPBNSTAi.L  et  al. 

{Supreme  Court  o/P«nnayloania.   Oct.  s,  1891.) 

Wills— CoNSTEDOTioN— Nature  op  Estate— 
Sdkvitino  Bxeobtor— Accountino. 

1.  Testator  «ave  and  devised  all  Us  estate, 
real  and  pertonal,  to  Ms  wife  during  her  life,  "to 
be  applied  to  her  own  proper  use,  and  for  tbe 
maintenance  and  education  of  tbe  minor  chil- 
dren;" and  he  provided  that  so  much  of  his  es- 
tate as  might  remain  after  the  death  of  the  wife, 
who  was  appointed  executrix,  should  be  sold  by 
the  surviving  executor,  and  the  proceeds  divided 
among  testator's  children.  Held,  that  tbe  widow 
took  the  personalty  absolutely  as  legatee,  and  not 
«8  executrix. 

3.  As  the  widow  is  thus  entitled  absolutely 
to  the  personalty  during  her  life,  the  surviving 
executor  is  chargeable  with  only  so  much  of  it 
as  remained  after  her  death. 

Appeal  from  orphans'  court,  York  coun- 
ty. 

This  was  a  petition  by  Emanuel  Hip- 
penstall,  and  John  M.  Drenning  and  John 
Evans  in  behalf  of  their  wives,  Mary  Dren- 
ning  and  Safab  Evans,  citing  William 
Hlppenstall,  surviving  executor  of  John 
Hlppenstall,  to  file  an  account.  The  ac- 
count was  Hied,  showing  a  certain  balance 
for  distribution.  Exceptions  were  filed 
thereto,  and  another  auditor  appointed 
to  settle  exceptions  and  make  distribu- 
tion. When  he  made  his  report,  excep- 
tions were  filed  thereto,  of  which  such  as 
were  material  were  disposed  of  by  the 
lower  court  in  Its  opinion,  ns  follows : 
'  "The  first,  second,  and  third  exceptions 
filed  by  Emanuel  Hlppenstall  and  others 
are  to  tbe  decision  of  the  auditor  on  the 
construction,  meaning,  and  effect  of  the 
will  of  the  testator.  Were  the  rulings  of 
the   auditor  correct  In   these    matters? 


Tbe  paragraphs  of  the  will  of  John  Hlp- 
penstall material  to  this  investigation  are 
incorporated  Into  the  report  of  the  au- 
ditor, and  are  as  follows:  After  directing 
the  payment  of  his  debts  and  funeral  ex- 
penses, bis  will  provides  as  follows:  'And 
as  touching  all  tbe  rest,  residue,  and  re- 
mainder of  my  estate,  real  and  persouAl. 
of  what  kind  or  nature  whatsoever,  the 
same  may  be  in  the  county  of  Tork«  afore- 
said, or  elsewhere,  I  give  and  devise  the 
same  unto  my  dear  wife,  Sarah  Hlppen- 
stall, during  her  natitral  life,  (or  so  -long 
as  sbe  remains  my  widow,)  to  be  applied 
to  her  own  proper  use,  and  for  the  main- 
tenance and  education  of  the  minor  chil- 
dren, should  there  be  such;  and  in  case  it 
shall  be  necessary  to  sell  and  dispose  of 
all  or  any  part  of  said  property,  real  or 
personal,  for  tbe  support  of  said  wife  and 
minor  children,  for  tbat  pjirpose  I  hereby 
authorize  and  empower  my  executors 
hereinafter  named  and  appointed  and  con- 
stituted, or  tbe  survivor  of  them,  to  Hign, 
seal,  execute,  and  acknowledge  all  such 
deed  or  deeds  of  conveyance  as  may  be  req- 
uisite and  necessary  for  granting  and 
assuring  the  same  to  the  purchaser  or 
purchasers  thereof  in  fee-simple.  Item.  It 
is  my  will  tbat  immediately  after  the 
death  of  my  said  wife,  Sarab,  (or  also  in 
case  of  marriage,)  that  all  the  then  re- 
maining part  of  my  estate,  real  and  per- 
sonal, of  what  kind  ornatnre  whatsoever, 
the  same  may  be  in  the  county  aforesaid 
or  elsewhere,  the  same  to  be  sold  and  dis- 
posed of  to  such  person  or  persons  and  for 
such  price  or  prices  as  may  be  reasonably 
gotten  for  the  same;  and  for  that  purpose 
I  do  hereby  authorize  and  empower  my 
said  executors,  or  the  survivor  of  them,  to 
execute  all  deeds  of  conveyance  for  grant- 
ing and  assuring  the  purchaser  or  pur- 
chasers as  aforesaid.  Tbe  proceeds  there- 
of I  give  and  divide  to  my^  ten  children, 
Elisabetb,  Sarah,  Mary,  William,  John, 
Nancy,  Martha,  Caroline,  Emanuel,  James, 
and  their  heirs  and  assigns  forever,  to  be 
equally  divided  among  them.  And,  lastly, 
I  nominate,  constitute,  and  appoint  my 
wife  as  executrix,  and  my  two  sons  Will- 
iam and  John  my  executors,  of  this,  my 
last  will.' 

"In  the  construction  of  this  will,  tbe  cir- 
cumstances of  tbe  testator  at  tbe  time  of 
the  execution  of  the  will,  his  business,  the 
extent  and  character  of  his  estate,  and  his 
family  are  all  matters'  to  be  considered. 
His  real  estate,  consisting  of  two  lots  of 
ground  in  the  borough  of  Wrlghtsrlite, 
-one  uf  which,  on  Front  street,  near  tbe 
rented  store-house  occupied  by  him,  was 
unimproved.  He  had  purchased  It  with 
a  view  to  building  A  residence  upon  it, 
thereby  making  it  valuable  and  produc- 
tive. He  was  engaged  in  general  mer- 
chandise, and  so  continued  to  tbe  time  of 
bis  death.  He  had  also  a  hor«e,  cow, 
canal-boat,  mules  for  the  boating,  etc. 
Also  household  property.  His  wbole  per- 
sonal estate  was,  after  bis  death,  ap- 
praised at  f4,399.09,  as  found  by  the  au- 
ditor. The  dwelling-houBe  of  the  testator 
rented  at  f  150  per  year  after  it  was  va- 
cated by  the  widow.  The  testator  left  to 
-survive  him  ten  children,  five  of  whom 
were  minors ;  William  himself  only  being 
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t*«ity-two  yeatti  ftfnge.  Tho  liorae,  cow. 
canal-boat,  moles,  and  riu  were  snch  prop- 
erty'aa  wnald  coBBtantly  hecome  of  less 
value  with  continued  uee  and  wear,  and 
become  finally,  1(  retained  unsold,  com- 
pletely worthless.  The  stock  of  goods  In 
tbestore  could  only  retain  Its  value  by  the 
bnslness  being  carried  -on  by  the  widow  or 
the  ezecntors,  and  the' constant  addition 
of  new  goods  to  keep  up  the  stock, — »nnn- 
certaln  and  haeardous  business.  The  tes- 
tator did  not  intend  the  business  of  store- 
keeping  and  boating  to  be  continued  for 
bis  estate,  or  he  would  have  provided  for 
the  same  In  his  will.-  It  Would  have  been 
easy,  atid  that  It  was  not  done  demon- 
strates that  Bucb  was  oot  his  intention. 
His  wife,  a  carefol,  managing, economical, 
business  woman,  (as  clearly  established 
by  the  evidence,)  was  the  first  object  of 
his  bounty.  She  was  to  be  left  to  strag- 
gle alone,  after  his  death,  with  five  minor 
children  (more,  when  be  made  Ms  will) 
to  support,  educate,  and  cafe  for.  He 
therefore  provided  the  means  of  support 
in  his  will  by  giving  his  wife  the  whole  of 
his  estate,  real  and  personal,  for  life,  with 
right  to  manage  and  use  the  same  to  sup- 
port herself  and  family  out  of  the  same. 
She  was  notconflned  to  the  Income  and  In- 
terest, as  that  would  have  been  inadequate. 
It  was  not  such  a  support  and  mainte- 
nance as  was  Intended  for  her  and  her  chil- 
dren. Neither  was  she  required  to  give 
security  as  a  life-tenant  tor  the  personal 
property,  as  is  gravely  contended  by  the 
counsel  for  the  legateeslQ  remainder.  Had 
she  been  cited  togivebond.tbeeourt  would 
bavesald,ln  the  language  of  Judge  Black, 
In  Hambrlght's  Appeal,  2  Grant,  Cas. 
320:  '  What  sort  of  a  bond  shall  she  give? 
What  shall  be  its  penalty  and  condition? 
He  gave  to  them  in  remainder  nothing,  in 
case  she  left  nothtnK.  I  repeat,  she  is  to 
be  the  Judge  of  her  wants.  The  testator 
gave  her  the  full  use  of  the  money.  He 
trusted  her.    We  must  do  the  same.' 

"  Under  the  decisions  of  thesaprem««onrt 
In  the  case  of  Straub's  Appeal,  1  Fa.  St.  86 ; 
Cox  V.  Rogers,  77  Pa.  St.  160;  Cox  v. 
Sims,  125  Pa.  St.  622,  17  Atl.  Rep.  465; 
Markley's  Estate,  132  Pa.  St.  862,  19  Atl. 
Rep.  138;  Gold's  Estate.  133  Pa.  St.  496, 19 
Atl.  Rep.  485,  and  cases  cited,— there  can 
be  no  question  that  Sarah  Hippenstall 
had,  under  the  will,  the  right  to  the  pos- 
session and  use  of  the  personal  estate  be- 
queathed for  the  benefit  and  support  of 
herself  and  family,  (after  the  payment  of 
the  testator's  debts,)  without  account- 
ability to  any  one;  that  she  had  power 
and  authority  to  sell  any  part  of  the  same 
she  might  think  profitable  and  proper  to 
sell:  that  she  had  a  right  \o  sell  the  stock 
of  store  goods  when  and  in  the  manner 
she  did;  olso  the  canat-boat,  the  mules, 
and  rig.  It  is  in  evidence  that  her  son 
John  sold  the  latter,  at  her  request,  when 
it  became  apparent  that  the  boating  bus- 
iness was  not  profitable.  The  property 
would  necessarily,  in  time,  grow  of  less  or 
no  valne.  The  last-mentioned  salereullzed 
$440.  Complaint  is  made  that  these  sales 
were  not  made  by  the  executors  when  re- 
quired. '  The  direction  of  the  will  to  exoe- 
utorato  sell  when  a  sale  w.is  required  did 
not  apfdy  to  the  personal  property.    This 


provision  was  for  the  sale  of  the  real  es- 
tate, when  deeds  were-  to  be  made  and 
delivered  to  the  purchaser,  to  make  title 
to  the  p.ame.  These  muniments  of  sale  and 
title  are  aot  appropriate  to  the  sale  of 
personalty. 

"Fault  is  found  that  the  widow  bnilt  out 
of  the  moneys  of  the  estate  a  house  and 
stable  on  the  Front-Street  lot,  and  that 
this  was  beyond  her  power.  Evidently, 
the  will  does  not  contemplate  such  action 
or  investment  of  moneys  by  the  executors 
or  the  widow,  but  she  paid  all  the  debts  of 
the  testator,  supported  herself  and  minor 
children,  advanced  to  her  children  about 
f  1,000  from  time  to  time,  aa  they  had  use 
for  it,  and,  besides,  erected  a  house  and 
stable  on  said  Front-Street  lot  at  an  ex- 

Sense  of  f  2,445.01,  thereby  making  it  valua- 
le  and  productive.  She  erected  these 
buildings,  the  evidence  shows,  because  the 
act  was  contemplated  by  her  husband  In 
his  life-time,  and  she  piously  perfected  his 
plans  and  intentions.  A  most  creditable 
showing  was  made  by  the  accountant  of 
the  Items  of  cost  of  the  work  and  mate- 
rials tor  these  buildings ;  the  expenditures 
baring  been  made  by  his  mother.  The  im- 
provements necessarily  enhanced  the  value 
of  the  property  to  the  extent  of  their  cost.  . 
This  is  shown  by  the  fact  that  said  prop-  ° 
erty  was  sold  after  the  widow's  death  tor 
f 2,415.00  at  a  time  of  great  depression  in 
real-estate  values,  especially  when  it  is 
remembered  that  it  was  rented  for  more 
than  6  per  cent.  Interest  on  ^,000,  count- 
ing taxes  and  repairs.  It  was  a  prudent 
and  safe  Investment  of  part  of  the  fund  be- 
queathed to  the  children  after  the  death  of 
the  widow,  and  is  still  available.  It  is  In- 
cluded in  the  balance  now  claimed  by  the 
legatees  in  this  distribntion.  This  com- 
plaint about  the  management  of  their  wid- 
owed mother  of  her  aftalrs  comes  with  bad 
grace  from  her  children,  or  some  of  them, 
who  are  not  content  with  recovering  their 
shares  out  of  tbe  real  estate  she  improved 
as  above  ahown,  but  are  striving  to  com- 
pel their  brother,  the  surviving  executor, 
to  pa.v  them  again  out  of  his  own  pocket 
by  this  effort  to  surcharge  the  accountant. 
This  bad  faith  on  the  part  of  the  except- 
ants (iannot  be  permitted ;  and  their  first, 
second,  and  third  exceptions  are  dis- 
missed." 

From  the  decree  dismissing  the  excep- 
tions, Emanuel  Hippenstall,  Mary  Dren- 
ner,  and  Sarah  Evans  appeal,  assigning  the 
following  errors,  among  others:  "  (1)  The 
court  erred  in  dismissing  the  appellant's 
first  exception  to  the  auditor's  report, 
which  exception  was  as  folio ws :  'The  au- 
ditor erred  in  his  finding  and  conclusion  of 
law  that,  under  the  bequest  of  the  testator 
to  his  widow,  all  the  pen^onal  estate  nf  tbe 
testator  went  to  bis  widow  during  her 
life  aa  widow  and  legatee,  and  not  as  ex- 
ecutrix, and  that  during  her  life  or  widow- 
hood she  had  absolute  power  over  it;' 
and  also  in  holding  that,  as  matter  of  law, 
'  the  widow's  sale  of  tbe  store  goods  left 
by  the  testator  to  the  firm  of  Hippenstall 
&  Gohn  divested  said  goods  and  property 
of  all  claims  of  the  estate  or  her  own.' 
(2)  The  court  erred  in  dismissing  the  ap- 
pellants'second  exception  to  the  auditor's 
i-eport,  which  exception  was  as  follows: 
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'The  auditor  erred  in  finding,  as  matter  of 
law,  that  the  surviving  executor,  this  ac- 
countant, was  only  chargeable  with  such 
pergonal  property  or  estate  of  his  tes- 
tator as  reinalued  after  the  death  of  his 
widow.'"    Decree  afBrmed. 

Edward  Cbanipneya  and  N.  M.  Wanner, 
for  appellants.  Stewart,  Niles  <S  Neff,  for 
appellee. 

Pkb  Cdbiah.  We  are  of  opinion  that 
under  the  will  of  John  Hlppenstall,  de- 
ceased, his  widow  took  hla  personal  estate 
absolutely,  as  widow  and  les;atee,  and 
not  as  executrix  Markley's  Estate,  132 
Pa.  St.  352,  19  Atl.  Rep.  138;  Gold's  Estate, 
133  Pa.  St.  495. 19  Atl.  Bep.  485.  This  dis- 
poses of  the  first  assignment.  It  follows 
that  in  the  account  of  the  surviving  ex- 
ecutor of  John  Hlppenstall  he  is  only 
chargeable  with  such  personal  property 
of  his  testator  as  remained  after  the  death 
of  bis  widow.  This  covers  the  second  as- 
signment, and  those  that  remain  do  not 
require  notice.  The  case  was  disposed  of 
in  an  accurate  and  Intelligent  manner  by 
the  learned  judge  of  the  court  below.  De- 
cree affirmed,  and  the  appeal  dismissed,  at 
the  costs  of  tlie  appellants. 


(143  Fa.  St. 


Ulrich  v.  Beinobhl  et  al. 

{Supreme  Court  of  Penntylva/nia.   Oct  6, 1891.) 

liivE  Insurance  — Insurable  Interest  of  Cred- 
itor. 

1.  A  creditor  may  tawf  ally  take  out  a  policy 
of  insurance  on  the  life  of  his  debtor  In  an  amount 
to  cover  the  debt,  and  the  cost  of  such  insurance, 
together  with  interest  on  such  amounts  during 
the  period  ol  the  ezpectanoy  of  life  of  the  assured 
according  to  the  Carlisle  tables;  and  the  fact 
that  thedebtor  dies  before  the  expiration  of  his 
ezpectanoy  mil  not  ailect  the  validity  of  the 
policy,  or  the  right  to  recover  the  whole  amount 
thereof. 

8.  Defendants  insured  their  debtor,  a  healthy 
nan  of  48  years.  In  the  sum  of  (3,000,  to  protect  a 
debt  of  about  tlOO.  His  expectancy  of  life,  accord- 
ing to  the  Carlisle  tables,  was  26  years,  and  the 
assessments  and  annual  dues  during  such  time 
would  have  amounted,  together  with  interest,  to 
$4,336,31.  Held  not  a  gamblii^g  transaction,  and 
that  defendants  were  entitled  to  the  full  amount 
of  the  policy,  though  the  assured  died  lyithin  a 
lew  years. 

Appeal  from  court  of  common  pleas, 
Lebanon  county. 

Action  by  A.  Stanley  Ulrich,  as  execu- 
tor, etc.,  of  Andrew  Blelstine,  deceased, 
against  Adolphus  Beinoehl  and  Charles 
fi.  Meily,  trading  as  Relnoehl  &  Meily,  to 
recover  the  amount  of  the  proceeds  nf  an 
Insurance  policy  on  the  life  of  Blelstine, 
taken  out  by  defendants  to  secure  a  debt, 
less  the  amount  of  such  debt  and  the  cost 
nf  the  Insurance.  Plaintiff  appeals  from  a 
judgment  entered  upon  a  verdict  for  de- 
fendants.   Affirmed. 

Grant  Weidmaa  and  A.  Stanley  Ulrich, 
for  appellant.  F.  E.  Meily  and  W.  At. 
Derr,  for  appellees. 

Paxbon,  C.  J.  This  cane  is  not  free  from 
difficulty.  It  has  been  twice  argued,  and 
has  received  a  most  careful  consideration. 
It  presents  the  question,  to  what  extent  a 
creditor  may  lawfully  insure  the  lile  ot  his 
debtor.  We  have  avoided  ruling  this  point 


before,  because  it  was  one  ot  grave  Im- 
portance, and  the  cases  in  which  it  wa« 
raised  did  not  necessarily  require  it,  nor 
did  they  present  all  the  fants  necessary  to 
enable  us  to  dispose  of  it  satisfactorily. 
This  record  raises  the  whole  question 
squarely. 

The  facts  are  substantially  as  follows: 
The  defendants  are  doing  a  firm  basioees 
at  Lebanon,  Pa.,  and  hold  a  Judgment 
against  one  Andrew  Blelstine,  in  the  court 
of  common  pleas  ol  Lebanon  county, 
which,  with  interest  and  costs,  amounted 
to  f  110.02.  The  judgment  was  sufficiently 
secured  on  real  estate,  and  the.  defend- 
ants were  not  pressing  their  debtor  for  the 
money.  He  was  being  pressed  by  other 
creditors,  who  held  subsequent  Hens  on 
his  property.  It  was  necessary  to  quiet 
them  for  Blelstine  to  pay  oft  the  ludgmeut 
held  by  the  defendants,  or  get  rid  of  it  in 
some  manner.  Not  having  the  money,  he 
applied  to  the  defendants  to  satisfy  it, 
and  take  a  policy  on  his  life  instead.  The 
evidence  is  uncontradicted  that  the  de- 
fendants were  averse  to  this,  and  for  a 
time  declined,  but  Anally  yielded  to  Blei- 
stlne's  entreaties,  and  his  wife's  tears,  to 
save  their  home.  The  evidence  shows 
that  Blelstine  offered  them  an  insurance 
ot  f8,00U  or  95,000  or  910,000  or  any 
amount  they  wanted.  The  negotiation 
resulted  in  the  defendants  taking  a  policy 
ot  93,000  on  the  life  of  Blelstine  In  the  D. 
B.  Mutual  Aid  Society.  The  policy  was  Is- 
sued In  the  name  of  Blelstine  as  beneficiary, 
and  afterwards  assigned  by  him  to  the 
defendants,  who  paid  the  entrance  fee  and 
all  subsequent  assessments.  The  assign- 
ment was  absolute,  and  not  as  collateral 
security,  and  the  judgment  refarred  to 
was  satisfied  ot  record.  After  Bleistine's 
death,  the  insurance  money  was  paid  by 
the  company  to  the  defendants.  Subse- 
quently this  suit  was  brought  by  the  exec- 
utor of  Blelstine  to  recover  from  them  the 
amount  received  over  the  debt  and  inter- 
est and  premiums  paid ;  the  piaintill  al- 
leging that  the  amount  of  insurance  was 
so  disproportioned  to  the  debt  as  to 
make  it  a  gambling  transaction,  within 
the  doctrine  of  Gilbert  v.  Moose.  104  Pa. 
St.  74,  and  the  cases  following  it. 

We  may  safely  assume  that  the  debt  due 
by  Blelstine  to  the  defendants  was  bona 
Ode;  that,  so  far  from  the  latter  having 
procured  the  former  to  insure  his  life  for 
their  benefit  for  speculative  purposes,  they 
entered  into  it  with  reluctance,  at  the 
earnest  request  of  Blelstine  and  his  wife, 
to  relieve  them  from  financial  embarrass- 
ment and  to  save  their  home.  This  takes 
out  of  the  case  tne  controlling  element 
which  existed  in  Gilbert  v.  Moose  and  that 
line  of  casPB.  Yet  if  the  defendants,  ev^n 
for  an  honest  purpose,' have  transgressed 
the  law,  and  made  this  a  gambling  trans- 
action, they  must  suffer  the  penalty  for 
such  violation. 

The  first  and  second  assignments  pre- 
sent the  main  question  In  the  case.  Upon 
the  trial  below,  the  defendants  proved,  un- 
der exception,  the  life  expectancy  of  Blei- 
Btine,  and  the  amount  of  assessments  on 
this  policy  had  he  lived  out  his  full  life  ex- 
pectancy. It  appears  from  this  evidence 
that  the  insured  was  42  years  of  age,  and 
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that  his  expectation  of  life,  according  to 
the  CarlMe  tables,  was  26  years ;  that  had 
he  lived  that  length  of  time  the  interest  on 
the  jodsment,  with  the  annual  dues  and 
assessments  and  interest  thereon,  would 
haveamounted  to  f4,336.31,  being  f  1,336.31 
in  excess  of  the  amount  of  the  policy. 
This  evidence  was  not  contradicted.  Its  < 
admission  forms  the  subject  of  the  first 
assignment.  In  the  second  assignment 
complaint  Is  marie  that  the  learned  judge 
erred  In  his  answer  to  the  plaintiff's  sixth 
point.  The  point  Is  as  follows:  "The 
amount  allowed  and  paid  as  the  consid- 
eration of  the  transfer  o(  the  Insurance, 
to-wlt,  the  sum  of  f 99.61,  with  Interest 
thereon  from  December  7, 1875,  to  April  2, 
1877,  and  the  costs,  were  grossly  inade- 
quate; and  the  disproportion  between 
that  amount  and  the  amount  of  the  In- 
surance (fS.OOO)  is  so  great  as  to  require 
the  court  to  say,  as  matter  of  law.  that 
the  transaction  was  a  wager,  and  that  in 
this  action  Reinoehl  &  Mully  have  no  right 
to  retain  more  of  the  insurance  money  re- 
ceived by  them  than  the  amount  of  their 
satisfied  judgment,  with  Interest  and  costs, 
and  the  premiums  and  assessments  paid 
by  them,  with  interest  thereon ;  and  there- 
fore the  verdict  of  the  jury  must  be  In  fa- 
vorof  the  plaintiff  forthe  amount  received 
by  the  defendants,  with  interest  from  the 
date  of  its  receipt,  less  the  amount  of  the 
judgment,  interest,  and  costs,  and  assess- 
ments and  premiums  paid,  with  interest." 
This  point  was  refused. 

Whether  the  question  of  excess  of  Insur- 
ance is  to  be  disposed  of  by  the  court  as  a 
matter  of  law,  or  by  the  jury  as  a  ques- 
tion of  fact,  it  is  essential  that  we  should 
have  a  fixed  rule.  We  have  none  now. 
I  felt  the  importance  of  this  in  delivering 
the  opinion  of  the  court  In  Grant's 
Adm'rs  v.  Kline,  116  Pa.  St.  618,  » Atl. 
Rep.  160,  where  I  said :  "Speaking  lor  my- 
self. It  may  be  that  a  policy  taken  out  by 
a  creditor  on  the  life  of  his  debtor  ought 
to  be  limited  to  the  amount  of  the  debt, 
with  Interest,  and  the  amount  of  premi- 
ums, with  interest  tliereon,  during  the  ex- 
I>ectancy  of  life,  as  shown  by  the  Carlisle 
tables.  This  view,  however,  has  never 
been  adopted  by  this  court  in  any  adjudi- 
cated case,  nor  do  we  feel  compelled  to  de- 
fine the  disproportion  now,  in  view  of  the 
particular  facts  of  the  case  in  hand. "  In 
the  subsequent  case  of  Cooper  v.  ShaeHer, 
(Pa.  Sup.)  11  Atl.  Rep.  548.  our  Brother 
Stbrkett,  after  quoting  the  above,  re- 
marked: "This  appears  to  be  a  just  and 
practicable  rule. "  No  such  rule  was  esta  b- 
lished,  however,  in  Cooper  v.  Shaeffer. 
In  that  case  there  was  an  insurance  of  f8,- 
000  to  cover  a  debt  of  $100,  and  this  court 
said,  ttarongh  Mr.  Justice  Stbrrett:  "Iu 
view  of  the  undisputed  facte,  the  learned 
judge  of  the  common  pleas  held  that  the 
disproportion  between  the  insurance  of 
f8,000  and  the  debt  of  $100  was  so  great 
as  to  require  him  to  say,  as  matter  of 
law,  that  the  transaction  was  a  wager, 
and  that  the  assig^nors  of  the  policy  had 
no  right  to  retain  more  of  the  insurance 
money  recovered  by  them  than  the  amount 
of  the  debt,  plus  the  premiums  paid  and 
interest  thereon.  In  this  he  was  clearly 
right.    The  disproportion  is  so  great  as  tu 


make  the  Insurance  a  palpable  wager,  and 
no  court  should  hesitate  to  declare  it  so 
as  matter  of  law."  We  have  no  doubt 
that,  in  a  proper  case,  where  the  tacts  ard 
not  disputed,  it  Is  the  duty  of  the  court  to 
pronounce  upon  the  character  of  the  poli- 
cy. Thus  in  Grant's  Adm'rs  v.  Kline,  su- 
pra, it  was  said :  "  To  take  out  a  policy  of 
f5,000  to  secure  a  debt  of  five  dollars 
would  be  such  a  palpable  wager  that  no 
<*.ourt  would  hesitate  to  declare  It  so  as 
matter  of  law."  It  is  true  this  remark 
was  made  by  way  of  illastratlon,  and  we 
only  refer  to  it  for  that  purpose  now. 
Cooper  V.  Shaeffer  decided  nothing  but 
that  particular  litigation.  It  laid  down 
no  rule  for  the  fu'ture  beyond  its  own  pai*- 
ticiilar  facts,  vis.,  that  an  insurance  of 
¥3,000  for  a  debt  of  f  100,  unexplained,  was 
a  gambling  policy.  It  may  be  asked  why 
it  does  not  rule  this  case,  where  the 
amount  of  insurance  was  the  same,  and  a 
difference  of  a  few  dollars  only  in  the 
amount  of  the  debt.  The  answer  is  not 
difflcnlt.  Cooper  v.  ShaeOer  was  decided 
upon  the  single  ground  of  the  dispropor- 
tion between  the  insurance  and  the  debt. 
There  were  no  facts  In  evidence  by  which 
this  disproportion  could  be  explained  or 
shown  to  be  justifiable.  This  appears  by. 
the  report  of  the  case,  as  well  as  from  tlie 
opinion  of  Judge  Simonton,  who  tried 
that  as  well  as  this  case  below.  In  refus- 
ing a  new  trial  in  the  case  in  hand,  that 
learned  and  able  judge  said,  in  reference  to 
Cooper  V.  Shaeffer:  "Even  the  age  of  the 
insured  was  not  dwelt  upon  as  an  ele- 
ment of  the  problem,  and  there  was  not  a 
word  of  evidence  as  to  the  expectancy  of 
life  or  the  probable  amount  of  annual  pay- 
ments to  be  made.  Here,  however,  these 
important  matters  were  urged  as  a  princi- 
pal ground  of  defense,  and  required  consid- 
eration. In  our  opinion,  they  necessarily 
carried  the  case  to  the  jury,  and  abun- 
dantly justified  the  verdict.  The  defend- 
ants Insured  a  healthy  man  of  42  years  in 
the  sum  of  93,000,  to  protect  a  debt  of 
f  100.  If  he  bad  merely  lived  out  his  ex- 
pectancy, and  no  longer,  they  would  have 
been  obliged  to  pay  for  assessments  and 
annual  dues  f2,436.32,  to  which.  If  interest 
be  added,  the  amount  of  their  investment 
would  have  been  94,836.31.  In  return  they 
would  have  received  93,000,  thus  suffering 
a  considerable  loss.  Surely,  to  call  such 
a  transaction  ''speculation' is  to  misuse 
the  word.  That  it  happened  to  be  profit- 
able, because  the  insured  died  within  a  few 
years,  is  manifestly  not  to  the  point."  I 
have  quoted  this  extract  at  length,  be- 
cause I  could  in  no  better  way  emphasize 
the  distinction  between  Cooper  v.  Sliaef- 
fer  and  the  case  in  hand. 

The  law  very  properly  lays  a  mailed 
hand  upon  speculative  life  insurance.  Of 
all  the  forms  of  gambllog,  it  is  one  of  the 
most  objectionable.  The  ret^ords  of  our 
own  court  show  that  it  sometimes  leads 
to  mnrder.  The  holder  of  a  policy  upon 
a  life  in  which  he  has  no  interest,  either  of 
a  social  or  pecuniary  nature,  has  a  strong 
interest  in  the  death  of  the  assured. 
This  interest  grows  and  strengthens  with 
each  payment  of  premium.  He  has 
made  a  bid  upon  the  lite  of  (mother  per- 
son.   A  man  who  will  engage  in  such  a 
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transaction  cannot  Bately  be  regarded  as 
a  aahit.  He  seef*  witb  growing  impa- 
tience that  lite  prolonged  from  year  to 
year,  and  liis  money  slipping  away  in  pre- 
miums. A  man  thus  sitaated  soon  be- 
comes familiar  with  the  thought  of  the 
death  of  the  person  who  stands  between 
him  and  what,  In  his  morbid  fancy,  be 
may  regard  as  bis  rights.  That  crime  fol- 
lows in  some  Instances  is  a  fact  of  whicb 
we  have  judicial  knowledge.  Alllife  Iniur- 
anoe  is  In  one  sense  speculative,  yet  with- 
in proper  restrictions  It  has  been  found  to 
be  highly  beneficent,  and  not  in  conflict 
witb  public  policy.  It  enables  a  man  In 
the  days  of  bis  early  struggles  to  provide 
for  bis  family  In  case  of  his  death.  It 
renders  it  possible  for  a  business  man  to 
borrow  the  capital  needed  for  success.  It 
furnishes  the  means,  and  the  only  means, 
by  which  a  creditor  may  sometimes  se- 
cure a  doubtfol  claim.  Yet  in  all  these 
cases  there  is  the  element  of  speculation, 
for,  it  the  assured  dies  shortly  after  the 
policy  is  issued,  the  beneficiary,  whether 
he  be  a  blood  relation  or  a  creditor,  gets 
a  sum  of  money  greatly  dlsproportioned 
to  the  amount  paid.  But  in  these  cases 
the  law  does  not  regard  the  specolatlve 
element  as  one  of  danger.  It  Is  true  that 
a  son  who  takes  out  a  policy  on  the  lite  of 
bis  father,  or  a  creditor  upon  the  Ufe  of 
his  debtor,  may  have  an  Interest  in  the 
death  of  the  assured,  and  resort  to  crime 
to  procure  It;  but  experience  shows  that 
such  InHtances  are  extremely  rare,  and  the 
temptation  no  greater  than  in  thousands 
of  other  instances  in  which  one  person 
may  be  benefited  pecuniarily  by  the  death 
of  another.  But  a  policy  taken  out  by 
one  who  has  no  interest,  either  as  a  cred- 
itor or  a  relative,  in  the  life  of  the  a^asured, 
is  always  a  danger  signal. 

It  is  settled  law  that  a  creditor  has  an 
Insurable  interest  in  the  life  of  bis  debtor, 
but  up  to  this  time  there  is  no  decision  as 
to  the  Hmit  of  this  right.  Our  own  cases 
furnish  us  no  settled  rule,  and  for  this  rea- 
son I  do  not  think  it  necessary  to  review 
them.  Each  case  has  been  decided  upon  its 
own  facts.  In  Cooper  v.  Shaeffer,  as  before 
observed,  it  was  said  the  insurance  was  too 
large.  In  Grant's  Adm'rs  v.  Kline,  on  the 
other  hand,  we  held  that  the  amount  of 
insurance  was  not  dlsproportioned  to  the 
debt.  We  ha venow  reached  a  point  where 
it  Is  necessary  to  lay  down  some  fixed  rule 
by  which  snch  cases  can  be  disposed  of  in 
the  future,  otherwise  the  ruKngs  of  the 
courts  and  the  verdicts  of  Juries  upon  such 
qaestions  will  be  arbitrary;  and  where 
there  is  nothing  in  a  case  but  the  amount 
ol  the  Insurance  and  the  amount  of  tbe 
debt  it  is  impossible  for  either  a  court  or 
a  Jury  to  arrive  at  a  correct  result.  Start- 
ing out  with  the  conceded  proposition 
that  a  creditor  has  an  insurable  interest 
in  the  life  of  his  debtor,  and  may  lawfully 
take  out  a  policy  thereon,  it  follows  logic- 
ally that  he  may  take  out  the  policy  in 
such  a  snm  as  may  reasonably  secure  the 
debt.  It  needs  no  argument  to  show 
that,  if  my  debtor  owes  me  f  1,000,  a  policy 
for  f  1,000  would  be  inadequate;  for,  If  my 
debtor  dies  within  24  houra  after  the  pol- 
icy is  taken  out,  I  am  a  loser  by  the 
amount  of  the  premium  paid,  and  it  would 


be  but  a  few  yean  before  the  Interest  on  tbe 
debt  and  the  premiums  would  exceed  the 
debt.  Every  fature  payment  then  would 
be  a  loss,  with  theonly  attematire  of  add- 
ing to  this  loas  year  by  year,  or  abandon- 
ing the  policy  altogether,  and  sinking  the 
whole  amount  paid.  It  seems  clear,  upon 
reason,  that  the  creditor  may  take  out  a 
policy  in  excess  of  his  debt.  But  to  what 
excess?  The  answer  to  this  question  ob- 
viously depends  upon  cireumstanceci.  An 
important  element  in  tbe  consideration  of 
this  question  is  the  age  of  the  assured. 
The  diflerence  between  a  policy  on  the  life 
of  a  man  of  25  years  (^  age  and  one  of  75  Is 
clear  to  the  dullest  understanding.  The 
assured  was  only  42  years  of  age,  and  his 
expectancy  of  life  was  26  years.  The 
chances  were  greatly  In  favor  of  his  living 
out  his  expectancy,  ^'he  Carlisle  tables 
were  prepared  with  care,  by  competent 
experts,  and  are  the  result  of  actual  expe- 
rience. I  am  therefore  Justified  in  saying 
that  the  chances  were  in  favor  of  the  as- 
sured living  out  bis  expectancy,  in  which 
case  there  would  be  the  loss  of  interest  on 
the  debt  tor  26  years  added  to  the  dues 
and  assessments,  with  interest  thereon, 
for  the  same  period.  The  evidence  shows 
that  in  such  event  the  defendants  would 
have  been  losers  by  a  considerable  sum. 
In  fact,  I  infer  from  the  tables  furnished 
that  after  about  17  years  the  defendants 
would  have  carried  this  policy  at'a  loss. 
Tbe  defendants  assunied  this  risk  when 
they  took  out  the  policy.  They  also  had 
the  chance  of  the  assured  not  living  out 
his  expectancy.  This  is  a  risk  which  an 
insurance  company  assumes  upon  every 
policy  which  it  Issues.  In  a  particular  in- 
stance tbe  assured  may  live  many  years  be- 
yond his  expectancy,  which  is  a  large  gain 
to  the  company;  but  this  gain  is  equalised 
by  tbe  loss  In  instances  where  the  cMsnred 
diesl)eforetbeexpIration  of  bis  expectancy, 
so  that  in  the  vast  volume  of  business  of 
such  corporations  the  average  result  is  rea- 
sonably uniform .  But  the  holder  of  a  single 
policy  can  have  no  average  result.  He 
takes  the  risk,  with  the  chances  fairly  bal- 
anced. Had  these  defendants  taken  out 
100  policies  on  the  lives  of  as  many  debt- 
ors, it  is  more  than  probable  that  some  of 
them  would  have  largely  exceeded  their 
expectation,  while  others  would  not  have 
reached  It.  In  such  case  there  would  not 
have  been  material  gain  or  loss.  Had  the 
assured  liveil  out  his  expectancy  of  life,  no 
question  would  probably  have  arisen  as 
to  the  right  of  the  defendants  to  retain  the 
whole  of  the  money.  It  could  not,  then, 
have  been  successtully  assailed  as  a  gam- 
bling transaction.  Isnbrait  thatthe  char- 
acter of  tbe  contract  cannot  depend  upon 
results  or  tbe  accident  of  deatb.  If  not 
lawful  in  Its  inception.  It  could  ncTor  be- 
come so. 

In  order  to  ascertain  whether  an  Insniv 
ance  is  dlsproportioned  to  the  debt,  re- 
gard must  be  bad  to  the  age  of  the  as- 
sured, his  expectation  of  life,  and  the  imst 
of  carrying  tbe  insurance,  with  Interest 
thereon,  as  well  as  upon  the  amount  of  the 
debt.  The  evidence  which  forms  the  sub- 
ject of  tbe  first  assignment  was  not  only 
proper,  hut  essential,  to  an  intelligent  un- 
derstand! og  of  tbe  case.    It  Is  Just  what 
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was  lacking  in  Grant's  Adm'rs  ▼.  Kline, 
and  waB  one  of  the  reasons  why  we  a  void- 
ed deciding  the  broad  question  in  that 
case.  But  any  one  who  reads  that  opin- 
ion between  the  lines  can  see  that  the  judi- 
cial mind  must  have  been  Influenced  to 
some  extent  by  the  suggestion  in  reference 
to  the  Carlisle  tables.  The  rule  we  now 
announce  may  not  be  the  best,  but  we 
have  not  been  able  to  find  a  better,  after 
a  most  careful  and  anxious  consideration 
of  the  question.  That  It  will  not  prodnce 
exact  Justice  in  all  cases  is  poHsible.  There 
will  always  be  cases  of  individual  hard- 
ship in  the  application  of  all  general  rules. 
No  general  rule  can  be  made  to  fit  each 
particular  case;  otherwise  It  would  cease 
to  be  a  rule.  My  attention  was  especially 
called  to  this  dlfflcolty  by  the  following 
extract  from  the  opinion  of  the  learned 
judge  below  in  refusing  a  new  trial :  "  With 
much  respect,  it  is  suggested  that  the  prin- 
ciple indicated  in  Grant's  Adm'rs  v.  Kline, 
115  Pa.  St.  625,  9  Atl.  Rep.  150,  and  Cooper 
V.  Sbaeffer,  supra,  as  the  proper  rule  to  de- 
termine for  what  sum  a  creditor's  policy 
should  be  taken  out,  ought  to .  be  some- 
what expanded  before  it  Is  positively 
adopted.  As  now  stated,  it  would  not 
provide  for  a  case  like  this,  where  the  pol- 
icy is  taken  out  in  a  company  which  lev- 
ies annual  [monthly?]  usseHsments,  and 
where,  therefore,  allowance  must  he  made 
in  the  creditor's  forecast  for  possible  fluct- 
uations. Neither  would  it  now  provide 
for  the  not  Infrequent  contingency  of  the 
Insured  outliving  his  expectancy.  Under 
the  present  form  of  the  indicated  rule,  the 
creditor  must  always  lose  if  the  debtor 
lives  beyond  bis  expectancy;  and  it  can- 
not be  accurately  applied  to  assessment 
insurance,  because  in  this  variety  of  the 
business  the  annual  payments  are.  not  a 
previously  known  and  certain  sum." 

We  have  no  difficulty  in  disposing  of  the 
objection  that  the  rule  does  not  provide 
tor  the  case  of  the  assured  living  beyond 
his  expectancy,  and  thus  entailing  a  loss 
upon  the  creditor.  If  we  go  beyond  the 
«xpectancy,  where  are  wetostop?  Aman 
may  live  to  the  age  of  a  hundred,  and 
«uch  length  of  days  la  of  frequent  occur- 
rence. To  sanction  h  policy  covering  such 
a  period,  and  yet  to  allow  the  holder  to 
recoTer  the  full  amount  In  case  of  death 
within  a  year,  would  be  a  retrograde 
step  in  our  decisions.  Under  such  a  sys- 
tem, the  creditor  would  be  absolutely  se- 
«nre,  with  the  possibility  of  an  enormous 
gain  in  case  of  an  early  death;  whereas 
«t  present,  as  J  have  endeavored  to  show, 
the  risk  of  a  debtor's  exceeding  his  expect- 
ancy is  equalized  by  the  possibility  of  his 
-death  within  It,  and  in  a  given  number 
of  cases  the  result  produces  uniformity. 
The  want  of  uniformity  is  not  the  fault 
of  the  rule,  but  of  its  application  to  a  sin? 
gle  case. 

There  is  more  difllculty  in  the  other  ob- 
jection. The  policy  in  question,  however, 
was  taken  out  in  a  mutual  company. 
where  assessments  are  made  from  time  to 
time,  and  there  appears  to  have  been  no 
difficulty  upon  the  trial  below  in  ascer- 
taining with  sufficient  accuracy  the 
■amount  of  assessments  which  the  defend- 
ants would  have  been  called  upon  to  pay 
T.22A.no.21— 55 


had  the  assured  lived  out  his  expectancy. 
The  precise  amount  of  such  assessments 
cannot,  of  course,  be  estimated  with  the 
same  accuracy  as  in  the  case  of  a  com- 
pany in  -which  the  annual  premium  is  a 
fixed  sum.  But  the  assessments,  even  in 
a  mutual  company,  can  be  approximated 
by  the  experience  of  other  similar  compa- 
nies with  sufficient  accuracy  to  base  an 
insurance  upon  it;  and,  where  a  policy 
has  been  taken  outln  good  faith  by  a  cred- 
itor, the  law  does  not  exact  impossibili- 
ties. A  slight  mistake,  one  way  or  the 
other,  owing  to  the  condition  of  the  com- 
pany's business,  by  which  assessments 
are  increased  or  diminished,  would  not 
necessarily  vitiate  a  policy.  The  cost  of 
life  insurance,  by  whatever  system  adopt- 
ed, it  is  believed  does  not  vary  so  greatly 
as  to  prevent  a  reasonable  approximation 
thereof.  It  may  be  that  few  men  would 
take  out  a  life  policy  to  secure  a  debt  ot 
f  100,  where  there  is  an  expectancy  of  life 
fur  tiS  years,  and  pay  an  annual. assess- 
ment or  premium  in  excess  of  the  whole 
amount  of  the  debt.  But  we  do  not  pass 
upon  the  wisdont  of  contract.  We  only 
consider  their  legality,  and  care  must  be 
taken  in  the  enforcement  of  an  admittedly 
sound  rule  of  public  policy  not  to  impinge 
upon  the  right  of  the  citlcen  to  contract. 
In  this  instance  the  contract  was  lawful, 
and  the  defendants  appear  to  have  en- 
tered into  it,  not  so  much  for  their  own  ben- 
efit as  for  the  accommodation  of  the  as- 
sured. We  are  not  to  measure  its  legality 
by  its  results  but  by  its  surroundings  at 
the  time  it  was  made.  We  are  of  opinioa 
that  a  creditor  may  lawfully  take  out  a 
policy  on  the  life  of  bis  debtor  in  an 
amount  to  cover  the  debt,  with  interest, 
and  the  cost  of  such  insurance,  with  in- 
terest thereon,  during  the  period  ot  the  ex- 
pectancy of  life  of  the  assured,  according 
to  the  Carlisle  tables.  We  find  no  error  in 
the  ruling  of  the  court  below.  Judgment 
affirmed. 


CIM  Pa.  Bt  Z2S) 

Shaffer  t.  SPANaLSR. 

(.Supreme  Court  of  Pennsylvania.    Oct  S,  1891.) 

iNauRANCB  —  Insukablb  Intkbbst  —  Cbeditor's 

UioHTS— Spbculatitb  Polioibs— Evidencb. 

1.  Defendant  held  a  policy  for  t2,000  on  the 
life  of  his  debtor.  On  tbe  debtor's  suggestion 
that  this  policy  was  insufScient  to  secure  the 
debts  due,  and  at  his  request,  defendant  took  out 
another  policy  on  the  debtor's  life,  and  agreed, 
in  consideration  thereof,  to  pay  the  expenses  ot 
the  debtor's  burial;  wbioh  expenses  defendant 
paid,  and  also  advanced  other  moneys  for  the 
support  of  the  debtor's  family.  Defendant  recov- 
ered a  portion  ot  tbe  two  policies  from  the  com- 
panies. Held,  In  an  action  by  the  debtor's  ad- 
ministrator to  recover  the  balance  of  such  insur- 
ance from  defendant,  after  paying  his  debte  and 
costs^  on  the  ground  that  the  policies  were  spec- 
nlatlve,  that  tbe  court  erred  in  separating  the 
policies,  and  holding  that  the  Indebtedness  ex- 
isting when  the  first  policy  was  issued  was  suf- 
ficient to  take  it  out  ot  the  speculative  class,  but 
that  the  Jury  shoald  have  been  left  to  determine 
whether  the  subsequent  indebtedness  for  burial 
expenses  and  advances  was  suffioieat  to  validate 
the  second  poUoy,  defendant  having  a  right  to 
require  that  the  whole  indebtedness  shoald  be 
ooiuidered  with  reference  to  both  policies. 

2.  A  creditor  may  lawfully  take  out  a  policy 
of  insurance  on  the  life  of  his  debtor  in  an 
amount  to  cover  the  debt  Alth  interest,  and  the 
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coat  of  such  insurance,  with  Interest  thereon, 
during  the  period  of  the  expectancy  of  life  of  the 
assared,  according  to  the  Carlisle  tahlea,  and  the 
fact  that  tne  debtor  dies  before  the  expiration  of 
his  expectancy  does  not  render  the  Insuranoe 
void.  Ulrich  v.  Belnoehl,  33  Atl.  Bep.  862,  fol- 
lowed. 

8.  The  money  paid  by  defendant  for  the  fu- 
neral expenses  of  the  Insured,  in  pursuance  of  the 
agreement  made  before  the  death  of  insured,  was 
properly  included  in  the  indebtedness  which  the 
policies  were  intended  to  secure. 

4.  The  amount  paid  by  defendant  tor  counsel 
fees  in  collecting  the  insurance  money  from  the 
companies  should  be  deducted  from  the  amount 
in  his  hands,  in  case  of  a  recovery  by  plaintiff 
of  the  balance  of  such  insurance  money  remain- 
ing after  the  satisfaction  of  defendant's  debts. 

'  Appeal  frum  court  ot  cummon  pleas, 
York  county. 

Action  by  Margaret  Shaffer,  (now  Lip- 
hart,)  administratrix  of  Francis  Shaffer, 
deceased,  plaintiff,  against  Adam  Spangler, 
to  recover  a  balance  in  defendant's  bands 
arising  from  insurance  policies  issued  to 
bim  op  tbe  lite  ot  plalntitt's  intestate  to 
secure  debts,  being  the  balance  remaining 
alter  satisfaction  of  such  debts.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 

Defendant's  third  assignment  of  error  is 
as  follows:  "(3)  Tbe  court  erred  in  its 
answer  to  defendant's  seventh  point, 
wbicb  point,  and  tbe  court's  auKwer  there- 
to, are  as  follows:  'Under  the  law  and 
.evidence  in  tbis  case,  the  verdict  of  tbe 
jury  should  be  tor  tbe  defendant.'  An- 
swer. 'This  point  is  affirmed,  if  the  jury 
believe  tbere  was  the  indebtedness,  as  tes- 
tified to  by  the  plaintiff,  on  the  second  pol- 
icy of  insurance.'" 

N.  M.  Wanner,  for  appellant.  Edward 
Cbapin,  for  appellee. 

Paxson,  C.  J.  The  appellant  was  the 
holder  of  two  policies  of  f  2,000  each  upon 
the  life  of  Frank  Shaffer.  That  he  was  a 
creditor  of  Shaffer  at  tbe  time  the  first  pol- 
icy was  tak.en  out  to  tbe  amount  of  $500 
was  not  disputed,  nor  was  any  serious 
contention  raised  astoexcess  ot  insurance. 
The  second  policy  was  taken  out  some 
time  after  the  first,  and  the  defendant  al- 
leges that  it  was  done  at  the  request  or 
suggestion  ot  his  debtor.  He  testified : 
"Why,  he  [the  debtor]  came  to  me,  and 
told  me  that  he  thought  that  the  other 
policy  would  not  pay  me  for  what  I  had 
done  tor  him,  and  he  thought  I  had  ought 
to  takeout  another  one;  and  if  I  would 
promise  to  go  to  the  expense  of  burying 
him,  and  see  that  he  was  nicely  buried, 
that  I  shonid  take  out  another  policy,  be- 
cause he  did  not  think  these  other  com- 
panies were  paying  In  full,  and  I  would 
ran  that  risk;  and  he  said  bethought  I 
ought  to  take  out  another  one,  and  In 
that  way  pay  it  for  hlm."  There  wasevi- 
dence  that  the  defendant  bad  advanced 
Shaffer  as  much  as  9150  between  the  first 
and  second  policies,  besides  furnishing 
shoes  and  some  other  matters  to  bis  fam- 
ily; that  the  whole  of  these  advances 
amounted  to  $200  to  $2.50;  and  that  after 
Shaffer's  death  tbe  defendant  paid  bis  fu- 
neral expenses,  abont  $60  or  $65  more. 
This  suit  was  bronght  by  Mrs.  Shaffer  as 
administratrix  of  her  husband,  to  recover 
the  balance  received  by  the  defendant  on 
the  two  policies  over  and  above  the  debt 


and  Interest  and  costs  of  the  insurance. 
Tbe  court  below  held  that  as  to  the  first 
policy  there  could  be  no  recovery,  as  the 
debt  proved  was  ample  to  take  it  out  of 
tbe  speculative  class;  and  that  as  to  tbe 
second  policy  they  must  also  find  for  tbe 
defendant,  if  they  believed  tbere  was  the 
indebtedness,  as  testified  by  tbe  defendant, 
on  the  second  policy.  "The  jury  found 
for  the  plaintiff  the  amount  collected  up- 
on the  second  policy.  See  third  assign- 
ment. It  would  not  have  been  error  to  re- 
fuse the  defendant's  seventh  point,  em- 
braced In  this  assignment,  for  tbe  reason 
that  It  prayed  for  a  binding  instruction. 
The  question  of  the  existence  and  amount 
of  the  Indebtedness,  upon  which  both  poli- 
cies were  based,  could  not  properly  have 
been  withdrawn  from  the  Jury.  But  we 
think  the  learned  Judge  erred  in  separating 
the  policies,  thus  making  thesecond  policy 
depend  upon  the  subsequent  indebtedness. 
If,  in  point  of  fact,  the  first  policy  was  in- 
sufficient to  cover  the  debt,  the  defendant 
had  tbe  right  to  take  out  an  additional 
policy  for  that  purpose,  and  its  validity 
must  be  measured  by  the  whole  amount 
ot  existing  indebtedness.  Thus  the  ques- 
tion upon  another  trial  will  be  whether 
an  insurance  ot  $4,000  is  disproportloned 
to  the  whole  Indebtedness  existing  at  tbe 
time  the  second  policy  was  issued;  and 
if  the  defendant  agreed  that,  in  considera- 
tion of  the  second  policy,  he  would  pay 
Shaffer's  funeral  expenses,  and  has  actual- 
ly paid  them,  we  see  no  reason  why  the 
amount  thereof  should  not  be  Included  in 
the  indebtedness.  It  Is  true  it  was  not  an 
existing  debt  at  that  time,  but  it  was  an 
obligation  assumed  for  Shaffer's  benefit, 
andforthatof  his  family.and,  having  been 
fulfilled,  should  be  recognized.  Whether 
the  insurance  was  so  disproportloned  to 
the  debt  as  to  make  it  a  speculative  or 
gambling  transaction  must  bo  determined 
according  to  the  rule  laid  down  in  Ulrich 
V.  Reinoebl,  22  Atl.  Rep.  862,  (decided  here- 
with.). 

As  the  case  must  go  back  tor  a  retrial,  it 
is  proper  to  say  that  we  think  the  learned 
Judge  erred  in  holding  that  the  amount 
paid  by  defendant  tor  counsel  fees  in  col- 
lecting the  money  from  the  insurance. com- 
panies could  not  be  deducted  from  tbe 
amount  In  his  hands  in  case  of  a  recovery 
by  the  plaintiff.  The  money  was  collect- 
ed by  suit,  and  a  portion  only  of  the 
amount  of  the  policies  paid.  Tbe  employ- 
ment of  counsel  was  therefore  a  necessity. 
The  payment  of  the  money  was  the  resnlt 
of  tbelr  efforts,  and  we  think  tbe  amount 
paid  thera,  as  fees  for  such  services,  is 
properly  deductible  from  tbe  fund  realised. 
This  was  a  suit  for  money  hud  and  re- 
ceived, and  the  defendant  is  not  properly 
chargeable  .with  what  never  came  Into  his 
hands.  It  matters  not  whether  the  coun- 
sel fees  were  deducted  from  thefund  before 
be  received  it,  or  whether  he  paid  it  out  of 
said  fund  after  it  came  into  his  bands. 
The  effect  is  the  same,  and  the  defendant 
can  only  be  charged  with  the  net  proceeds. 
This  disposes  of  the  first  and  second  as- 
signments. The  third  has  been  already 
sufficiently  referred  to.  Tbe  fourth  and 
fifth  do  not  conform  to  the  rules  of  court, 
while  the  sixth  relates  to  a  subject  that  is 
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not  assignable  SB  error.  The  remaining 
assignments  do  not  require  diacussion. 
Judgment  reversed,  and  venire  facias  de 
novo  awarded. 

a«  Pa.  St  103)  

Commonwealth  t.  Mobmnostar. 
(Swpreme  Cowrt  tf  Pennsyloamia.  Oct  5, 1S01.) 

CONSTITUTIONAI,  IiAW— POLICB  POWBB— PrOHIBIT- 
INa  DlSCRIHINATIOlf  IN  IXSDBANOB  RaTXS  —  Tl- 

TLBS  oi  Laws. 

1.  Act  Pa.  May  7,  1889,  (P.  L.  116,)  prohibit- 
ing Insurance  companies  from  making  any  dis- 
crimination In  favor  ol  individuals  between 
rates  of  insurance  of  the  same  class  and  usual  ex- 
pectations of  life,  and  making  the  violation 
tnereof  a  misdemeanor,  is  not  unconstitutional, 
and  is  within  the  police  powers  of  the  legisla- 
ture. 

a.  The  title  of  that  act,  '*To  prevent  any  life 
insurance  company,  or  agent  thereof,  doing  busi- 
ness in  Pennsylvania,  from  ntaking  or  permitting 
any  distinction  or  discrimination  in  favor  of  in- 
dividuals between  insurants  of  the  same  class 
and  equal  expectations  of  life,  in  the  amount  or 
payment  of  premiums  or  rates  charged  for  pol- 
icies of  life  or  endowment  insurance,  and  pro- 
viding a  penalty  for  violation  thereof,"  sulHcient- 
ly  sets  forth  its  object 

8.  Under  Act  Fa.  May,  1887,  (P.  L.  188,)  the 
oonrt  below  must  fix  the  amount  to  be  allowed 
the  district  attorney  for  his  reasonable  costs  and 
fees  in  the  trial  of  a  criminal  case  in  the  supreme 
court 

Appeal  from  court  of  quarter  sessions, 
Warren  county. 

Indictment  against  B.  J.  Momlngstar 
for  allowing  a  rebate  on  a  life  insurance 
premium,  contrary  to  Act  Pa.  May  7,1889, 
<P.  L.  116.)  From  a  judgment  quatshing 
theindictment  the  common  weal  til  appeals. 
H.&  V  6rB0(] 

./.  W.  Dankle,  Dist.  Atty.,  and  Samuel 
T.,NelH,  for  the  Commonwealth. 

Paxson,  C.  J.  The  detendant  was  indict- 
ed in  the  court  uf  quarter  ees^ions  of  War- 
ren county  for  having,  as  agent  of  the 
New  Yorlc  Mutual  Life  Insurance  Compa- 
ny,'a  corpuratiun  doing  buHlnKsa  in  the 
state  of  PenuHylvania,  offered  to  pay  and 
allow  one  Jane  Orr  "a  rebate  of  a  part  of 
the  premium,  to-wit,  fifty  dollars,  paya- 
ble on  a  policy  of  insurance,  to  be  then  and 
there  Issued  to  Richard  Orr  by  the  Mutual 
lilfe  Insurance  Company  of  New  Yorli,  for 
thesnm  of  five  thousand  dollars,  which 
said  rebate  was  nut  specified  in  tlie  policy 
contract  of  insurance;  and  the  aaid  rebate 
so  offered  as  aforesaid  was  then  and  there 
offered  by  thn  said  B.  J.  Mnrningstar  to 
the  said  Jane  Orr  as  an  inducement  to  In- 
sure the  life  of  the  said  Kichard  Orr  in  the 
aaid  Mutual  Life  Insurance  (.'ompany  of 
New  York  for  the  said  sum  of  five  thou- 
sand dollars,  contrary  to  the  form  of  the 
act  of  assembly,"  etc.  This  indictment 
was  evidently  framed  upon  the  act  of  May 
7,  1889,  (P.  L.  116,)  the  first  section  of  which 
provides  "that  no  life  insurance  company  . 
doing  business  in  Pennsylvania  shall 
malie  or  permit  any  distinction  or  discrim- 
ination, in  favor  of  individuals,  between 
Insurants  of  the  same  class  and  equal  ex- 
pectation of  life,  in  the  amount  or  pay- 
ments of  premiums  or  rates  charged  for 
policies  of  life  or  endowment  insurance, 
or  in  any  other  of  the  terms  and  condi- 


tions of  the  contracts  it  makes ;  nor  shall 
any  such  company  or  agent  thereof  make 
any  contract  of  insurance  or  agreement 
as  to  soch  contract,  other  than  as  plainly 
expressed  in  the  policy  issued  thereon;  nor 
shall  any  such  company  or  agent  pay  or 
allow,  or  offer  to  pay  or  allow,  as  induce- 
ments to  insurance,  any  rebate  of  premi- 
um, payable  on  the  policy,  or  any  special 
favor  or  advantage  in  the  dividends  or 
other  benefit  to  accrue  thereon,  or  any  val- 
uable consideration  or  inducement  what- 
ever, not  specified  in  the  policy  contract  of 
Insurance."  The  second  section  of  said 
act  designates  the  penalty  for  its  viola- 
tion, which  is  by  Indictment  in  the  quar- 
ter sessions  as  a  misdemeanor.  The  de- 
fendant moved  to  quash  the  indictment, 
which  motion  wcm  allowed  by  the  court 
below.  There  is  nothing  upon  the  record 
to  show  upon  what  grounds  the  learned 
Judge  sustained  the  motion  beyond  the 
reasons  assigned  insupport  of  it,  nor  were 
we  aided,  by  either  an  argument  or  a  pa- 
per book,  on  the  part  of  the  defendant.  It 
was  alleged  on  behalf  of  the  common- 
wealth that  the  action  of  the  court  was 
based  upon  the  third  reason  alleged  in  the 
motion  to  quash,  which  denied  the  con- 
stitutionality of  the  act.  We  can  hardly 
believe  the  learned  court  would  have 
quashed  the  indictment  for  the  matters  of 
form  referred  to  in  the  first  and  second 
reasons,  which  are  amendable  under  the 
act  of  assembly.  It  Is  equally  difiicult  to 
see  how  he  could  decide  against  the  con- 
stitutionality of  the  act,  and  tbns,  in 
effect,  blot  it  out  of  the  statute-book, 
without  assigning  any  reason  therefor. 
When  this  court  declares  an  act  of  assem- 
bly unconstitutional,  we  bare  always  re- 
garded it  as  a  duty  which  we  owe  to  the 
other  two  co-ordinate  departments  of  the 
government  to  state  our  reasons,  how- 
ever briefly,  for  such  action.  Being  thus 
compelled  to  grope  inthedark  to  some  ex- 
tent, it  is  snfflcient  to  say  that  we  see  no 
reason  why  the  act  in  question  should  be 
held  to  be  unconstitutional.  Certainly, 
no  such  reason  has  been  called  to  our  at- 
tention. The  scope  and  purpose  of  the 
act  Is  clearly  within  the  police  powers  of 
the  state,  and  its  terms  are  not  In  conflict 
with  any  rights  guarantied  by  the  funda- 
mental law.  If,  as  was  suggested  on  the 
argument,  the  objection  to  It  is  on  ac- 
count of  its  title,  we  are  unable  to  see  the 
force  of  it.  The  title  Is  very  full.  It  Is  al- 
most an  epitome  of  the  act  itself,  and,  un- 
der Allegheny  Co.  Home's  Appeal,  77  Pa. 
St.  77;  Blood  v.  Marcelllott,  53  Pa.  St.  391; 
Craig  ▼.  Church,  88  Pa.  St.  42;  and  that 
line  of  cases, — we  think  it  Is  sufiBcient. 
The  judgment  is  reversed,  the  indictment 
is  reinstated,  and  a  procedendo  awarded. 

ON    APPLICATION    OF    DISTKICT     ATTOBNET 

FOB  COSTS  AND  FEES. 

(Nov.  2,  1891.) 

Per  Curiam.  We  are  ot  opinion  that 
under  the  second  section  of  the  act  of  19th 
May,  1887,  (P.  L.  188,)  It  is  the  duty  of  the 
court  below  to  fix  the  amount  to  be  al- 
lowed the  district  attorney  for  his  neces- 
sary expenses,  and  a  reasonable  compen- 
sation for  his  services  in  the  above  case. 
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EOOBTT  V.  D0UQI.AB8. 

(Supreme  Court  of  PtmntylvanAa.    Oct  S,  1891.) 

JvsusionoiF— Waivbk  cm  Obieotionb— RisiuyA- 
TioN  IN  Dbbo— Right  or  EIntbt. 

1.  Where  •  party  aabmlts  to  the  luriadlctlon 
of  •  court  of  equity,  and  takes  hia  ouanoea  of  a 
decree  in  his  favor,  hia  objection  on  appeal  that 
the  remedy  was  at  law  wiU  not  avail,  Qoless  the 
want  of  Jurisdiotion  Is  so  plain  that  the  ooort 
would  be  jastifled  in  dismissing  the  bill  of  its 
own  motion. 

2.  Onder  the  Teservation  in  a  deed  of  *sulB- 
dent  water  to  run  a  grist-mill  on  the  same  mill- 
dam,  and  the  rleht  at  all  times  to  maintain  a 
dam  across  the  T.  creek  where  the  dam  now  is, 
and  the  right  to  flow  the  land  hereby  conveyed 
so  tar  as  may  be  necessary  for  the  use  of  tue 
water  privilege,"  the  grantor  has  the  right, 
where  the  bank  by  the  side  of  the  creek  is 
washed  away  so  as  to  allow  the  water  to  escape, 
to  ent«F  upon  the  grantee's  land  for  the  purpoae 
of  repairing  the  same. 

Appeal  from  coart  of  common  pleas,  Me- 
Kcan  county. 

Bill  in  equity  by  A.  J.  Edgett  agatnat  C. 
L.  Douglass  to  restrain  the  defendant  from 
closing  a  break  in  an  embankment  ol  a 
stream  on  plaintiff's  premises.  The  in- 
Jonction  was  granted  on  report  of  tbe 
master.  Defendant  appeals.    Reversed. 

Tbe  maintenance  of  tbe  embankment 
was  essentiul  to  the -defendant's  water- 
power,  and,  tbe  same  bavlng  been  wasbed 
away  in  one  place  by  a  freshet,  defendant 
commenced  taking  materials  there  In  or- 
der to  close  it,  claiming  tbe  rigbt  under  a 
reservation  in  tbe  deed  nnder  which  plaln- 
tifl  claimed.  Defendant  refusing  to  desist, 
plaintiff  broaght  this  action. 

Eugene  Multtn  and  J.  M.  MeClure,toT  ap- 
pellant. M.  F.  Elliott,  D.  H.  Jack,  and 
O.  L.  Roberta,  for  appcdiee. 

Paxson,  C.  3.  This  case  InvolTes  some 
questions  of  fact  which  could  have  been 
more  appropriately  settled  at  law.  Indeed, 
bad  this  point  been  made  below,  we  would 
have  been  inclined  to  sustain  it.  But 
where  parties  submit  to  the  jurisdiction, 
and  take  their  chances  of  a  decree  in  their 
favor,  the  objection  here  comes  with  a  bad 
grace,  and  will  not,  as  a  general  mle, 
avail,  unless  tbe  want  of  Jurisdiction  is  so 
plain  that  we  would  feel  Justified  in  dis- 
missing tbe  bill  of  onr  motion.  Aside 
from  this,  in  the  view  we  take  of  the  ease, 
tbe  disputed  facts  are  not  of  special  impor- 
tance, as  it  turns  in  a  great  measure  upon 
the  proper  construction  of  the  reservation 
in  the  deed  of  October  16, 1866,  from  Will- 
iam R.  Fisher  and  wife  to  Henrietta  Peter- 
son. The  language  of  said  reservation  is 
as  lollows:  "Reserving  to  the  party  of 
the  first  part  sufficient  water  to  run  a 
grist-mill  on  the  same  mill-dam,  and  the 
right  at  all  times  to  maintain  a  dam  across 
the  Tunungwant  creek  where  the  dam 
now  is,  and  the  right  to  fiow  the  land  here- 
by conveyed  so  far  as  may  be  necessary 
for  tbe  use  of  tbe  water  privilege."  We 
Miink  tbe  master  and  tbe  court  below  took 
a  nai'row  view  of  this  reservation.  Their 
construction  of  It  was,  in  tbe  language  of 
the  former,  "simply  to  give  him  [Fisher] 
tbe  right  to  flow  this  land  and  to  main- 
tain a  dam  across  the  Tunungwant  creek 
where  the  same  now  Is.  He  reserved  no 
right  to  enter  upon  his  grantee's  land  for 


any  purpose,  altbongb  this  land  was  ttas 
snbject-matter  of  the  trade."  The  mas- 
ter's view,  as  we  understand  It,  was  that 
tbe  right  to  maintain  the  dam  consisted 
solely  in  the  right  to  keep  up  the  breast- 
work across  tbe  creek,  and  to  overflow 
the  seven  acres ;  but  he  has  failed  to  en- 
lighten OS  bow  the  dam  is  to  be  main* 
tained  If  the  bank  by  the  side  of  the  creek 
is  washed  away,  so  as -to  allow  tbe  water 
to  escape.  In  such  case,  repairing  the 
bank  wbicb  crosses  the  creek  would  be  of 
no  avail.  In  this  case  there  was  a  break 
in  the  side  of  the  dam.  and  admittedly  on 
the  plaintilt's  land.  This  break  could  only 
be  repaired  by  going  upon  the  land  of  the 
latter,  and  it  was  in  doing  this  that  the 
alleged  trespasses  occurred.  It  is  to  be 
observed  that  tbe  reservation  is  "to  main- 
tain a  dam  across  the  Tunungwant  creek 
where  the  dam  now  is;"  that  is  to  say, 
tbe  rigbt  was  reserved  to  maintain  the 
dam  in  its  length  and  breadth  as  It  exist- 
ed at  tbe  time  of  the  reservation.  Tbis  in- 
cluded all  the  banks  by  which  tbe  water 
was  confined.  The  right  to  maintain  the 
dam  means  the  rigbt  to  keep  up  the 
banks,  and,  if  they  are  washed  away,  to 
repair  them.  The  rigbt  to  repair  necea- 
sarily  involved  the  right  to  go  upon  the 
land  for  that  purpose,  and  must  have 
been  so  understood  by  the  parties  to  the 
reservation  at  the  time  it  was  made. 
Were  it  otherwise,  tbe  reservation  would 
have  been  worthless,  and  we  are  not  to 
presume  that  the  parties  Intended  a  vain 
thing.  We  are  of  opinion  that  tbe  dtfend- 
ant  has  the  right  to  go  noon  tbe  pialntilTs 
land  for  tbe  purpose  of  making  any  rp- 
pairs  to  tbe  bank  necessary  to  maintain 
his  dam-  The  decree  is  reversed,  and  the 
bill  dismissed,  at  tbe  costs  uf  tbe  appellee. 


044  Pa.  St  i»> 
CONESTOOA  ClQAB  OO.  T.  FiNKB  et  at. 

{Supreme  Court  qf  Petm»\ilvom/(a.    Oct  S,  IWl.) 

Saui— Wabbaxtt— Fbivitt  or  Coxtkaof— 

KvmsMOB. 

1.  Flalntifl  purchased  leaf  tobacco  by  sample 
ftom  a  dealer  who  had  purchased  from  defend- 
ants, each  sample  having  on  it  one  of  defendants' 
tags,  inscribed  ai  follows:  "Stripped  and  sample 
warranted.  •  •  •  Kot  responsible  for  any 
change  or  damage  ocourring  after  inspection.  * 
Held,  in  an  action  to  recover  for  breach  of  war- 
ranty, that  evidence  was  properly  received  to 
show  that,  by  the  usage  of  trade  and  of  defend- 
ants, the  warranty  on  the  tag  inured  to  the  ben- 
eflt  of  purchasers  from  defendants'  vendee, 
thoagh  there  was  no  privity  of  contaraot  betwees 
defendants  and  such  purohasers. 

2.  In  such  action  ft  appeared  thatdefeodants' 
agents  had  examined  the  tobacco  in  qnestion,  ad- 
mitted its  defects,  and  promised  to  make  good 
the  loss,  and  that  in  similar  cases  defendants 
had  made  good  losses  by  paying  for  detective  to- 
bacoo.  B.eUi,  that  a  verdict  for  plaintiff  was  sus- 
tained by  the  evidenoe. 

Appeal  from  court  ot  common  pleas^ 
Lancaster  county. 
Action   by   the  Conestoga  Cigar  Com- 

Sany,  plaintiff,  against  Charles  FInke  & 
o.,  defendants,  to  recover  for  an  alleged 
breach  of  warranty  in  the  sale  of  tobacco 
by  sample.  From  a  Judgment  for  plain- 
tiff, defendants  appeal.    AfiBrmed. 

Brown  &  Benael,tor  appellants.    T.  B. 
Bolubao  and  E.  K.  Martin,  for  appellee. 
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Faxbok,  C.  J.  This  case  preBenta  a  novel 
question.  It  is  whether  a  tag  placed  upon 
a  bale  of  tobacco  by  the  Inspector  or 
gampler  is  a  warranty  ol  the  quality  ol 
the  tobacco,  and  whether  It  inures  to  the 
benefit  of  subsequent  purchasers  thereof. 
The  facts,  briefly  stated,  are  as  follows: 
The  Conestoga  Cigar  Company,  piaintin, 
1b  a  corporation  engaged  iu  the  manufact- 
nre  of  cigars  in  Lancaster,  Pa.  Charles 
Finke  &  Co.,  defendants,  are  engaged  in 
what  is  known  as  "sampliog"  of  leaf  to- 
bacco, with  their  main  office  in  the  city  of 
New  York,  and  an  agency  or  branch  of- 
fice in  the  city  of  Lancaster.  In  the  reg- 
ular eonrae  of  bnsiness,  the  plaintiff  pur- 
chased two  cases  of  tobacco  from  the  firm 
of  B.  S.  Kendig  &  Co.  These  cases  were 
purchased  by  sample,  each  sample  having 
on  it  one  of  defendants'  tags,  containing 
such  an  inscription  as  the  following,  the 
number,  weight,  and  tare  varying  with 
the  different  cases:  "Stripped  and  sam- 
ple warranted:  No.  408,  Feb,  5th.  1887; 
484  lbs.,  &  84  off.  Not  responsible  for  any 
change  or  damage  occurring  after  inspec- 
tion. Charles  Finke  &  Co.,  inspectors,  149 
Water  Street,  New  York;  Frank  Ruscher; 
John  T.  Mellon,  Jr."  Shortly  after  the 
purchase  of  the  tobacco,  a  portion  of  it — 
1,973  lbs.— was  found  to  be  injured.  The 
plaintiff  immediately  notified  Kendig  & 
Co.,  from  whom  it  purchased  it;  and  the 
latter  notified  the  defendants,  whose  tag 
was  on  the  samples.  Shortly  thereafter 
the  agents  of  Finke  &  Co.  called  upon  the 
plaintiff,  examined  the  defective  tobacco, 
and  promised  to  make  it  all  right,  and 
pay  for  it.  The  defendants  subsequently 
failed  to  make  it  all  right,  and  this  suit 
was  brought  to  compel  them  to  do  so. 

The  plalntiS  was  met  at  the  very  thresh- 
old of  its  case  with  the  contention  that 
there  was  no  contract  between  the  par- 
ties, nor  was  there  any  privity.  It  may 
be  conceded  that  no  contract  with  the 
plaintiff  appears  upon  the  face  of  the  tag, 
nor  was  there  any  evidence  to  show  that 
the  defendants  had  sampled  the  tobacco 
at  the  request  of  the  plaintiff,  or  that  it 
had  paid  them  tor  doing  so.  On  the  con- 
trary, it  was  evident  that  it  had  been 
sampled  for  some  previous  owner,  and  had 
passed,  thus  sampled,  to  the  plaintiff. 
Had  there  been  no  ambiguity  about  the 
tag,  its  construction  would  have  been  for 
the  court.  As,  however,  it  was  unintel- 
ligible in  some  respects  without  explana- 
tion, the  learned  judge  below  permitted 
the  plaintifl  to  call  a  number  of  witnesses, 
inspectors,  and  persons  In  the  tobacco 
trade,  to  testify  to  the  meaning  of  certain 
words  and  figures  on  the  tags  as  under- 
stood and  acted  upon  by  those  engaged 
in  the  business  in  this  country.  The  un- 
contradicted evidence  upon  his  point  was, 
in  substance,  that  the  tag  or  label  on  the 
sample  means  that  the  sampler  guaran- 
ties the  tobacco  In  the  case  to  be  identical 
with  the  tobacco  in  the  sample,  and,  un- 
less the  tag  bears  marks  to  the  contrary, 
that  the  tobacco  in  the  case  Is  sound. 
That  it  is  the  custom  in  sampling  tobacco, 
when  any  damaged  tobacco  is  found  in 
the  case,  to  mark  on  the  ticket  the  per- 
centage of  damage  that  the  case  contains. 
The  absence  of  marks  Indicates  that  the 


tobacco  is  sound.  It  is  Inspected  tor  the 
convenience  and  safety  of  both  buyer 
and  seller.  The  tobacco  sold  by  these 
samples  Is  frequently  paid  for  long  before 
it  Is  delivered.  That  the  labd  Is  not  only 
a  guaranty  of  the  quality  of  the  tobacco 
at  the  time  of  inspection,  but  that  the 
guaranty  is  good  for  six  months,  for  the 
benefit  of  any  person  Into  whose  poi^ses- 
sion  the  tobacco  may  come  within  that 
time.  That,  If  the  tobacco  thus  inspected 
proves  defective,  the  sampler  shall  make 
it  good  by  paying  for  so  much  as  is  in- 
jured or  spoiled.  There  is  no  doubt,  un- 
der the  evidence,  that  this  Is  the  usag^e  of 
the  trade,  so  general  as  to  be  universal. 
Whether  the  usage  has  continued  so  long 
as  to  have  grown  Into  a  custom  such  as 
the  law  would  write  into  every  such  con- 
tract is  a  very  serious  question,  which  we 
are  not  called  upon  to  rule  in  this  case. 
As  it  is  one  of  first  impression,  and  at  the 
same  time  of  vast  importance  to  this  large 
industry,  we  prefer  to  decide  only  what  is 
before  us,  and  not  anticipate  cases  which 
may  arise  in  the  future  under  other  cir- 
cumstances. We  are  of  opinion  that  the 
evidence  explanatory  of  the  tag,  and  the 
usage  of  trade  in  connection  therewith, 
was  properly  received  and  submitted  to 
the  jury.  Their  verdict  settles  the  matter 
BO  fur  as  the  facts  are  concerned.  They 
have  found  the  contact  substantially  in- 
accordance  with  the  plaintiS's  construc- 
tion of  it.  Was  there  evidence  sufficient 
to  justify  this  finding? 

However  much  we  might  hesitate  were 
there  nothing  in  the  case  but  the  proof  of 
the  usage  of  the  trade,  there  is  evidence 
that  the  defendants'  own  construction 
was  in  harmony  with  that  usage.  It  Is  In 
proof  that  defendonts'  agents,  when  noti- 
fied of  the  defect  in  the  tobacco,  called 
upon  the  plaintiff,  examined  it,  admitted 
the  defect,  and  promised  to  make  it  good. 
There  was  also  evidence  that  in  other 
cases,  when  the  same  thing  had  occurred, 
they  had  "  made  It  good  "  by  paying  for 
the  defective  tobacco.  It  Is  no  answer  to 
this  to  say  that  there  was  no  proof  of 
their  agency,  hor  that  the  tags  were 
placed  on  the  samples  by  the  defendants. 
It  was  not  only  shown  that  Irwin  & 
Schroeder  were  acting  as  agents  for  the 
defendants,  but  there  was  direct  proof  of 
their  agency  by  the  admission  of  a  mem- 
her  of  defendants'  firm.  There  was  also 
the  recognition  of  the  sample  tags  by  the 
agents,  accompanied  by  the  promise  to 
pay  for  the  defective  tobacco.  We  have, 
then,  the  construction  of  the  contract  by 
the  defendants  themselves,— a  construction 
In  entire  harmony  with  that  of  the  plain- 
tiff, and  the  usage  of  trade  which  was 
oSered  in  explanation  of  it.  The  case  was 
submitted  to  the  jury  with  proper  instruc- 
tions, and  the  verdict  was  fully  war- 
ranted by  the  evidence.  Judgment  af- 
firmed. 

""~~~~         a«  Pa.  St  61S) 
In  re  Wenqerd's  Estate. 
(Supreme  Court  of  Pennaylvcmia.    Oct.  5, 1891.) 
Wills— Vbstino  or  Leoaoum— Death  or  Lbs- 

ATBE. 

1.  Testator  authorized  his  ezectttors  to   sell 
his  real  estate,  and  dlreolud  thai  the  proceeds  Of 
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that  and  of  his  personal  estate,  after  theparatent 
x>t  specified  legacies,  should  be  equally  dmded 
between  his  three  grandchildren,  in  case  of  the 
death  of  any  one  of  whom  before  payment  of  his 
share  it  was  to  be  divided  between  the  survivors. 
Testator  owed  no  debts,  and  sale  and  distribution 
of  his  property  might  have  been  made  almost  Im- 
mediately after  his  death.  Held,  that  the  lega- 
cies vested  in  the  grandchildren  at  testator's 
death. 

2.  The  death  of  one  of  the  grandchildren  be- 
fore full  payment  of  the  legacy  to  him,  on  ac- 
count of  the  executor's  delay  in  making  distribu- 
tion, wi  11  not  divest  the  legacy,  but  the  balance 
-due  thereon  will  pass  under  his  will  bequeathing 
it  to  his  wife. 

Appeal  from  orphans'  court,  Curober- 
land  county;  "W.  F.  Sadler,  Judge. 

Proceedings  before  an  auditor  appoint- 
ed to  pass  on  exceptions  to  the  accounts 
of  Jacob  Koser  and  John  I.  Gettle,  as  ex- 
ecutors of  John  Wengerd,  Sr.,  and  to 
make  distribution.  Jane  E.  Wengerd  ap- 
peared, and  claimed,  as  legatee  and  execu- 
trix ol  her  deceased  husband,  the  balance 
of  a  legacy  left  him  by  testator.  The  au- 
ditor rejected  her  claim,  and  she,  having 
excepted  to  his  report,  appeals  from  a  de- 
cree dismissing  her  exceptions  and  con- 
firming the  report.    Decree  reversed. 

J.  R.  Barnitz  and  F.  E.  Beltzbouver,  lor 
appellant.    J.  W.  1^e»e/,  for  appellee. 

Paxson,  C.  J.  The  contention  In  this 
case  arises  over  the  following  clause  In  the 
will  of  John  Wengerd,  deceased:  "I  di- 
rect my  executors,  hereinafter  named,  to 
sell,  at  public  or  private  sale,  my  house 
and  lot  on  the  east  side  of  Penn  street, 
linown  as  the 'Pastorage;'  and  for  the 
'  purpose  of  enabling  them  to  do  so  I  here- 
by authorize  them  to  make,  execute,  ac- 
knowledge, and  deliver  the  necessary  deed 
or  deeds  to  grant  and  convey  the  same 
to  the  purchaser  or  purchasers  thereof: 
and  the  proceeds  of  the  said  sale,  together 
with  the  proceeds  of  all  bonds,  notes,  and 
cash  on  hand,  with  the  proceeds  of  my 
personal  properly,  I  direct  my  said  exec- 
utors, after  paying  the  legacy  hereinbefore 
mentioned,  my  Just  debts  and  funeral  ex- 
peases,  and  the  expenses  of  administra- 
tion, to  divide  into  three  equal  shares, 
which  I  hereby  bequeath  as  follows,  viz.: 
To  Mary  Gettle,  one-third;  to  Elizabeth 
Koser,  one-third ;  and  to  John  Wengerd, 
Harry  Wengerd,  and  Catharine  Wengerd, 
children  of  my  son  David  Wengerd,  de- 
ceased, the  remaining  oae-thlrd,  to  be 
equally  divided  between  them,  share  and 
share  alike;  and  In  case  of  the  death  of 
any  of  the  children  of  my  son  David,  be- 
fore the  payment  to  them  of  their  said 
share,  then  to  be  divided  between  the  sur- 
vivors. '■  John  Wengerd,  one  of  the  grand- 
sous  above  named  of  the  testator,  died 
about  11  months  after  the  death  ot  the 
Jatter.  He  bad  received  $200  of  his  share 
before  his  death.  He  left  a  will  In  which 
he  made  bis  widow,  Jane  E.  Wengerd,  the 
appellant,  his  sole  legatee  and  executrix. 
She  now  claims,  under  her  husband's  will, 
the  balance  due  him  under  the  will  of  his 
grandfather.  The  court  below  rejected 
her  claim ;  hence  this  appeal.  The  ques- 
tion is,  when  did  the  legacy  to  John  Wen- 
gerd vest.  If  it  vested  at  all?  And,  if  it 
rested  at  the  death  of  the  testator,  was 


it  divested  by  the  accident  ot  John's  death 
before  the  full  and  final  distribution  of 
bis  grandfather's  estate?  That  the  exec- 
utors regarded  his  interest  as  vested  is 
clear  from  the  factthat  they  paid  him  ¥30u 
on  account  of  It ;  and  it  is  equally  dear, 
had  the  distribution  been  made,  as  it 
might  well  have  been,  prior  to  .lobn'B 
death,  he  would  have  been  entitled  to  the 
share.  The  testator  had  no  debts.  With 
the  exception  of  a  house  and  lot,  bis  ea- 
tate  not  otherwise  disposed  of  consisted 
of  cash  securities  and  money  which  could 
readily  have  been  distributed  almost  Im- 
mediately after  his  death.  The  account 
was  not  filed  until  two  years  after  the 
testator  died,  and  then  In  obedience  to  a 
citation.  We  do  not  think  the  executors 
can  detent  the  rights  of  a  legatee  by  delay- 
ing distribution.  In  considering  the  nice 
question  whether  a  legacy  is  vested  or 
contingent,  regard  must  always  be  had  to 
the  position  of  the  parties.  In  construing; 
a  will,  where  the  bequest  is  ambiguous, 
the  inclinations,  of  the  courts  are  always 
towards  vesting  tlie  legacies.  Coggin's 
Appeal,  124  Pa,  St.  10,  16  Atl.  Rep.  579. 
The  presumption  that  a  legacy  was  in- 
tended to  be  vested  applies  with  fargreat- 
er  force  where  a  testator  Is  making  provis- 
ion for  a  child  or  a  grandchild  than  where 
the  gift  is  to  a  stranger  or  to  a  collateral 
relative,  as  in  Haverstlck's  Appeal,  103 
Pa.  St.  394.  It  would  be  straining  a  point 
to  hold  that  this  testator  Intended  that 
his  grandchild  should  be  deprived  of  his 
share,  though  he  should  die  leaving  a  child 
or  children,  by  the  mere  accident  of  hlB 
death  the  day  before  the  money  was  dis- 
tributed. This  would  enable  an  execu- 
tor, under  some  circumstances,  absolutely 
to  deleat  the  will  of  his  testator,  by 
withholding  or  refusing  distribution  for  a 
certain  period.  We  cannot  assume  that 
this  testator  Intended  to  lodge  such  a 
power  In  the  hands  of  the  executor  of  his 
will.  The  doctrine  of  this  state,  from  the 
time  of  Corbin  v.  Wilson,  2  Ashm.  178, 
has  uniformly  been  that  a  bequest  of  per- 
sonal property  relates  to  the  time  of  the 
testator's  death,  unless  a  contrary  in- 
tent is  clearly  Indicated  in  the  will.  "If 
any  Immediate  legacy  Is  given  without 
specifying  a  time  for  payment,  and  is  giv- 
en over  in  case  the  legatee  dies  before  it 
becomes  payable,  the  word  'payable' can 
only  have  reference  to  the  death  ol  the 
testator,  "(Jarm.  Wills, 809;)  and  the  same 
learned  author  says,  in  volume  3  ol  the 
same  work,  (page  612:)  "Executory  gifts 
over  in  the  event  of  legatees  dying  before 
receiving  their  legacies  have  given  rise  to 
much  litigation.  Actual  receipt  may  be 
delayed  by  so  many  different  causes  that 
the  court  is  unwilling  to  Impute  to  the 
testator  an  intention  to  make  that  a  con- 
dition ot  the  legacy,  and  thus  Indefinitely 
postpone  the  absolute  vesting  ol  it."  la 
Rammell  v.  GUlow,  15  Law  J.  Ch.  35,  where 
the  will  directed  that  the  fund  should  go 
in  equal  shares  to  testator's  children 
when  they  should  attain  21  years  of  age. 
but,  in  the  event  of  the  decease  of  any  of 
said  children  before  they  should  have  re- 
ceived or  become  pDSsessors  of  their  share, 
said  share  was  to  go  to  their  children.  It 
was  held  that  those  who  had  attained 
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the  ago  of  21  took  vested  intereats,  even 
though  they  died  betore  receiving  themon- 
07.  In  Hutcheon  v.  Maunington,  1  Yes. 
Jr.  366,  there  was  a  gift  over,  If  the  lega- 
tee should  die  before  he  may  have  received 
it;  and  Lord  Thurlow  said:  "I  am  to 
compute  what  time  would  be  sufficient  to 
enable  these  parties  to  receive  their  legacies. 
It  is  all  too  uncertain.  Suppose  we  have 
given  real  estate  In  the  manner  you  speci- 
fy. It  is  clear  that  It  will  neither  depend 
on  the  caprice  of  the  trustee  to  sell,  for 
that  would  be  contrary  to  all  common 
sense,  nor  upon  his  dilatoriness.  In  some 
way  it  may  be  sold  immediately;  but  I 
should  not  Inquire  when  a  real  estate 
might  have  been  sold  with  all  possible  dil- 
igence, for  it  might  be  the  very  next  day, 
or  that  very  evening,  and  therefore  the 
court  always,  in  such  a  case,  considers  it 
as  sold  the  moment  the  testator  is  dead ; 
tor  where  there  is  a  trust,  that  Is  always 
considered  here  as  done  which  is  ordered 
to  be  done,  and  the  court  cannot  meas- 
ure the  time.  In  this  case  it  is  an  im- 
measurable purpose.  I  can  do  nothing 
with  it,  and  It  must  be  considered  as  vest- 
ed from  the  death  of  the  testator. "  Mar- 
tin V.  Martin,  li.  R.  2  £q.  404;  Minors  v. 
Battison.  L.  R.  1  App.  Cas.  42S;  and  many 
other  English  cases,— hold  the  same  doc- 
trine. The  only  case  cited  in  opposition  to 
this  line  of  authority  is  Haverstick's  Ap- 
peal, supra,  which,  while  it. gives  color  to 
the  appellee's  contention,  differs  In  some 
respects  from  the  case  in  hand.  There  the 
appellant  claimed  as  the  heir  of  his  de- 
ceased wife.  The  clause  in  the  will  was : 
"Should  any  of  them  die  before  the  dis- 
tribution of  my  estate,  without  heirs, 
then  the  part  allotted  to  such  shall  be 
divided  equally  among  the  others  named." 
The  court  held  that  the  word  "heirfl" 
meant  "children,"  and  that  the  appellant 
was  not  entitled  as  heir  to  the  legacy. 
The  whole  contention  was  over  this 
point.  The  decree  is  reversed  at  ths  costs 
of  the  appellee,  and  it  is  ordered  that  the 
record  be  remitted,  with  instructions  to 
make  distribution  in  accordance  with  this 
opinion. 

a44  Pa.  St.  79)  ~~^— 

Pickett  v.  Pacific  Mut.  Life  Ins.  Co. 
{Supreme  Count  of  Pennaylvamia.   Oct  6, 1891.) 

kSSOmZTUT  iNStJEANCB— ASPHTXIiTIOJJ— ACTIONB 

— ^Evidence. 

1.  Deceased  descended  into  the  dug-out  por- 
tion of  a  driven  well  to  repair  a  pump,  and  in  a 
few  minutes  be  died  from  osp/ij/xia,  due  to  some 
deadly  gas  therein.  This  dug-out  portion  was 
but  10  or  13  feet  deep,  and  deceased  had  nu  rea- 
son to  suspect  the  presence  of  noxious  gas  therein. 
Held,  that  his  death  was  due  to  external,  violent, 
and  accidental  injuries,  within  the  meaning  of  an 
accident  policy  insuring  against  that  class  of  in- 
jnries. 

2.  His  death  from  such  cause  is  not  due  to  "the 
Inhalation  of  .gas, "  within  the  meaning  of  the 
terms  of  the  policy,  excepting  death  so  caused 
from  its  indemnity,  for  such  exception  has  refer- 
ence only  to  a  voluntary  inhalation  of  gas. 

8.  Where  an  insurer  has  not  attached  to  '  a 
policy  copies  of  the  application  or  of  its  by-laws, 
as  required  by  Act  Pa.  May  11,  1881,  (P.  L.  20,) 
it  is  not  entitled  to  introduce  them  in  evidence 
in  sn  action  on  such  policy. 

Appeal  from  court  of  common   pleas, 
Warren  county. 


This  was  an  action  by  H.  W.  Pickett,  as 
administrator  of  John  W.  Moore,  deceased, 
against  the  Pacific  Mutual  Life  Insurance 
Company  of  California,  on  an  accident  pol" 
icy  issued  to  plaintiff's  intestate,  insuring 
him  against  "such  violent  and  accidental 
Injuries  as  shall  externally  be  visible  upon 
his  person,"  and  death  resulting  there- 
from. There  was  judgment  for  plaintiff, 
and  defendant  appeals.  Judgment  af- 
firmed. 

D.  I.  Ball  and  C.  C.  Thompson,  for  ap- 
pellant. Noyea  &  Hinckley  and  Brown, 
Stone  <&  Rice,  for  appellee. 

Stbkhett,  J.  The  undisputed  facts,  up- 
on which  the  Jury  In  this  case  was  In- 
structed to  find  for  the  plaintiff  the  full 
amount  of  his  claim,  are  briefly  as  follows: 
On  June  4, 1889,  the  plaintiff's  intestate, 
John  W.  Moore,  received  and  paid  for  th« 
policy  of  insurance  on  which  this  suit  was 
brought,  a  copy  of  which  will  be  found 
in  the  record.  Returning  to  bis  boarding- 
house,  same  crening,  he  informad  his  land- 
lady that  he  bad  no  dinner,  and  requested 
that  his  supper  be  prepared.  He  then  went 
to  the  well  In  the  open  yard  for  a  drink, 
and  finding  that  the  pump  required  prim- 
ing with  water,  he  remarked  that  be 
would  fix  It,  so  as  to  obviate  that  diffi- 
culty in  the  future.  After  procuring  a 
hatchet,  and  removing  plunks  from  the 
opening  at  the  top,  he  descended  into  the 
dug-out  portion  of  the  well,  which  was  4 
or  5  feet  wide  and  only  10  or  12  feet  deep, 
for  the  purpose  of  closing  a  small  opening 
In  the  Iron  pipe,  about  midway  down.  A 
few  minutes  later  his  lifeless  remains  were 
found  at  the  bottom  of  the  well.  He  died 
from  asphyxia,  or  suffocation,  due  to  the 
accidental  and  unconscious  inhalation  of 
carbonic  acid  or  other  deadly  gas  that 
had  unexpectedly  accumulated  in  the  dug- 
out portion  of  the  shallow  well.  The 
well,  with  which  deceased  was  familiar, 
and  in  which  be  had  been  shortly  before, 
was  one  of  those  known  as  a  "driven 
well,"  made  by  driving  an  iron  pipe  into 
the  ground  to  the  depth,  in  this  case,  of 
about  40  feet.  For  the  distance  of  about 
10  or  12  feetfrom  the  top  the  earth  around 
the  iron  pipe  was  dug  out  so  as  to  form, 
as  above  stated,  an  open  well,  of  about  4 
or  6  feet  in  diameter,  in  which  there  was 
little  or  no  water.  The  top  of  the  well 
was  covered  with  plauk.  The  deceased 
was  a  strong,  healthy  man.  His  sudden 
and  wholly  unexpected  death,  under  the 
circnmstunces  above  stated,  and  within  a 
few  hours  after  he  had  procured  the  pol- 
icy of  insurance,  undoubtedly  resulted 
from  external,  violent,  and  accidental  in- 
juries or  means,  and  without  any  con- 
scious or  voluntary  act  on  his  part. 
There  was  no  evidence,  nor  was  It  even 
suggested,  that  he  bad  committed  suicide, 
or  that  he  was  wanting  in  reasonable 
care,  or  that  be  voluntarily  exposed  him- 
self to  danger.  In  describing  the  condi- 
tion In  which  he  found  the  body  of  de- 
ceased the  physician  who  made  the  post 
/norfem  examination  testified:  "The  sur- 
face of  the  body  was  of  a  livid  bluish  col- 
or. The  lips  and  tongue  were  blue.  The' 
right  side  of  the  head  was  partially  dis- 
tended with  dark    blood.    The   left  side 
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was  uearly  empty.  Tbe  longs  contained 
more  blood  than  tbey  woald  under  differ- 
ent circumstances.  They  were  somewhat 
congested.  Tbe  pulmonary  arteries  were 
dlritended  with  blood.  The  liver  was 
slightly  congested,  and  also  the  kidneys. 
There  was,  however,  no  disease  of  tbe  kid- 
neys, no  disease  of  any  ot  the  internal  or- 
gans. *  •  •  His  death  was  caused  by 
aaphyxiu,  due  to  the  inhalation  of  gas." 
If  the  latter  undisputed  and  undoubtedly 
correct  conclusion  of  fact  needed  any  con- 
firmation, it  may  be  found  in  the  testi- 
mony as  to  the  eSect  of  the  same  noxious 
gas  on  those  who  went  to  the  relief  of  tbe 
deceased,  and  assiBted  in  removing  his  re- 
mains from  the  well.  It  shows  how  nar- 
rowly they  escaped  a  similar  violent  and 
accidental  death .  The  notice  and  proofs  of 
death  were  full  and  complete.  Their  sufB- 
ciency  was  not  even  questioned. 

In  view  of  the  undisputed  facts,  of  which 
the  above  is  an  outline,  the  learned  presi- 
dent of  the  Common  pleas  refused  to  afiSrm 
defendant's  points  for  charge,  some  ot 
wbicb  are  predicated  ot  the  foregoing 
facts,  and  instructed  the  jury  that  upon 
tbe  undisputed  facts  before  them  the  plain- 
tiir  was  entitled  to  recover;  and  there 
was  accordingly  a  verdict  and  judgment 
in  his  favor.  This  action  of  tbe  court  in 
refusing  defendant's  points  and  instruct- 
ing the  jury  In  plaintiff's  favor  are  the  nub- 
jects  of  complaint  in  tbe  several  specifica- 
tions of  error.  The  first  and  main  point 
was  as  follows:  "The  clause  In  the  policy 
ot  Insurance  sued  on,  to-wit:  'This  insur- 
ance shall  not  cover  •  ♦  •  death  or  in- 
jnry  resulting  from  or  attributable  par- 
tially or  wholly  to  *  •  *  inhalation  of 
gas, ' — applies  to  tbe  case  of  death  result- 
ing from  uspbyxiu  caused  by  inbalins  sas 
accumulated  at  the  bottom  of  tbe  well. " 
This,  In  connection  with  tbe  remaining 
seven  points,  was  rightly  refused.  Accord- 
ing to  the  undisputed  facts  above  referred 
to,  the  death  of  tbe  Insured  was  caused  by 
external,  violent,  and  accidental  means, 
and  without  any  conscious  or  voluntary 
act  on  bis  part.  No  one  knowing,  as  he 
did,  tbe  shallowness  of  the  dug-out  por- 
tion of  tbe  well,  would  ever  suspect  the 
pr««ence  of  noxious  gas  therein.  Doubt- 
less he  never  for  a  moment  contemplated 
tbe  slightest  danger.  His  death  was 
purely  accidental ;  quite  as  much  so  as  If 
he  bad  been  suddenly  and  nnexpectedly 
ingulfed  in  water,  and  drowned.  The 
deadly  but  invisible  gas  by  which  he  was 
unconsciously  and  accidentally  enveloped 
was  undoubtedly  the  external  and  vio- 
lent cause  ot  his  Injury  and  death.  Ac- 
cording to  the  physician's  testimony, 
above  quoted;  its  violent  effect  upon  the 
vital  organs  of  the  deceased  was  plainly 
visible  at  the  time  of  tbe  post  mortem  ex- 
amination. As  was  well  said  In  Paul  r. 
Insurance  Co.,  1V2  N.  Y.  472,  20  N.  K.  Bep. 
347,  (which  In  principle  rules  this  case:) 
"As  to  tbe  point  raised  by  appellant,  tbat 
tbe  death  was  not  caused  by  external  and 
violent  means,  within  tbe  meaning  ot  the 
policy,  we  think  it  a  sufficient  answer  that 
the  gas  in  tbe  atmosphere,  as  an  external 
cauKe,  was  a  violent  agency,  in  tbe  sense 
tbat  it  worked  upon  the  intestate  so  as 
to  cause  bis  death.    That  a  death  is  the 


result  ot  accident,  or  is  nnnatnral,  imports 
an    external  and  violent  agency  as  the 
cause."    In  tbat  case  tbe  policy  on  which 
suit  was  brought  provided  that  the  insur- 
ance should  not  extend  to  death  caused 
"by  inhaling  gas."    It  appeared  that  the 
insured  was  found  dead  In  bed.    Oas  ha'I 
escaped  In  the  room,  and  death  was  caused 
by  breathing  tbe  atmosphere  ot  the  room 
filled  with  gas.    It  was  held  that  death 
was  not  caused  by  the  inhaling  ot  gas, 
within  tbe  meaning  of  the  policy.     The 
company  rolled  upon  the  samenarrow  and 
technical  defense  that  is  made  by  the  de- 
fendant in  this  case.    In  an  able  opinion, 
reported  in  45  Hun,  813,  the  letirned  judge 
of  the  general  term,  whose  judgment  was 
afterwards  affirmed  by  the  court  nf  ap- 
peals, said,  infer  alia:    "Was  the  death 
of  the  Intestate  caused  by  or  through  'ex- 
ternal,   violent,  and    accidental  means,' 
within  thelanguageof  thepolicy?    •    •    • 
We  should  say  the  death  was  due  to  ex- 
ternal and  violent    means  as  clearly  as 
drowning.    •    •    •     The  cause  of  death 
came  from  ontside  as  surely  as  would  a 
rifle  ball,  or  water  in  tbe  case  of  drown- 
ing.   The  escape  of  gas  into  the  room  was 
violent  in  the  same  sense  that  would  be 
tbe  flow  of  water  Into  a  wrecked  vessel. 
In  either  case,  the  external   means  consti- 
tute tbe  cause  which  produces  death.    It 
is  a  violent  death, produced  byanexternal 
power,  not  natural.    Sobie  poisons,  sucb 
as  opium  and  chloral,  produce  no  violent 
action  on  the  human  system.    The  man 
who  desi-ends  Into  a  well  of  carbonic  acid 
gas  is  killed  with  no  greater  violence,  per- 
haps, than  was  the  intestate.    Yet  in  all 
these  cases  tbe  result  would  be  called  a 
violent  death.    •    »    •    We  also  think  the 
words 'inhaling  ot  gas' were  used  to  desig- 
nate those  common  uses  of  gas  in  dentis- 
try, surgery,  etc.    •    •    •    Evidently  an 
exception  from  death  caused  by  a  surgical 
operation  was  not  broad  enough  to  In- 
clude the  use  ot  ansestbetics  preparatory 
to  the  operation.    It  contemplated  a  vol- 
untary and  intelligent  act  by  the  assured, 
not  an  involuntary  and  unconscious  act." 
On  this  question,  the  court  of  appeals,  in 
affirming  the  decision  ot  the  general  term, 
said :  "  A  careful  consideration  ot  this  in- 
strument, and  of  thn  scope  and  desijini  ot  its 
provisions,  leads  us  to  thecouclosion  tbat 
appellant   must  tail   in    its    contention. 
*    *    *    In  expressing  its  intention  not  to 
be  liable  tor  death  from 'inhaling  of  gas' 
the  company  can  only  be  understood  to 
mean  a  voluntary  and  intelligent  act  ot 
the  insured,  and  not  an  involuntary  and 
unconscious  act.    Beaa  in  that  sense,  and 
in  the  light  ot  the  context,  these  words 
must  be  interpreted  as  having  reference  to 
medical  or  surgical  treatment,  In  which 
ex  r/  termini  would  be  Included  the  dentist's 
work  or  a  suicidal  purpose.    Of  course,  ' 
the  deceased  must  have,  in  a  certain  sense. 
Inhaled  gas;    but,    In  view    of  the    find- 
ing tbat  death  was  caused  by  accidental 
means,  the  proper  meaning  of  the  words 
compels,  as  does  the  logic  ot  the  thing,  tbe 
conclusion  that  there  was  not  that  volun- 
tary or  conscious  act,  necessarily  involved 
in  the  process  ot  inhaling.    An  accideut  is 
tbe  happening  of  an  event  without  the  aid 
and  the  rleslgn  of  tbe  person,  and  which  is 
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anforewm.  •  *  *  To  inbalegas  requires 
an  act  of  Tolitlon  on  the  person's  part 
before  the  danger  is  incurred.  Poiiion  may 
be  taken  by  mistake,  or  poisonous  sub* 
stances  may  be  inadvertently  touched; 
but,  whatever  the  motive  of  the  insured, 
his  act  precedeaeltherfact.  •  •  •  If  the 
policy  had  said  that  it  was  not  to  extend 
to  any  death  caused  wholly  or  in  part  by 
gas.  It  would  hare  expressed  precisely 
what  the  appellant  now  says  is  meant  by 
the  present  phrase,  and  there  could  have 
been  no  room  for  doubt  or  mistake.  Poli- 
cies of  insurance  are  to  be  liberally  con- 
strued, and,  as  in  all  contracts,  conditions 
are  to  be  construed  strictly  against  those 
for  whose  benefit  tbey  arereserved. "  The 
principles,  so  well  stated  and  enforced  in 
the  cases  above  cited,  were  aft^wards  ap- 
provingly considered  in  Bacon  v.  Associa- 
tion, 128  N.  Y.  S04, 25  N.  £.  Rep.  399.  In  fur- 
ther support  of  same  principles,  reference 
might  be  made  to  other  authorities, — 
among  which  are:  May  on  Insurance,  631, 
in  which  reference  is  made  to  Trew  v.  As- 
surance Co.,  6  Hurl.  &  N.  211 ;  Winspear  ▼. 
Insurance  Co.,  29  Moak,  Eng.  R.  488;  In- 
sorance  Co.  t.  Crandal,  120  U.  S.  532,  7 
Sup.  Ct.  Rep.  685;  Mallury  v.InsuranceCo., 
47  N.  Y.62;  Insurance  Co.  v.  Burroughs,  69 
Pa.  St.  43;  McUlincby  v.  Casualty  Co., 
(Me.)  14  Atl.  Rep.  13;  Eggenberger  v.  As- 
sociation, 41  Fed.  Rep.  172:  Association  v. 
Newman,(ya.)3S.  £.  Rep.  805,— but  further 
elaboration  is  unnecessary. 

This  case  is  not  ruled  by  Pollock  v.  As- 
sociation, 102  Pa.  St.  230.  on  which  defend- 
fint  relies.  Whilethat  casemay  wellstand 
upon  its  own  peculiar  facts,  we  think  the 
present  case  is  clearly  distinguishable  in 
its  controlling  (acts  as  well  as  In  the  prin- 
ciples applicable  to  them.  In  that  case 
the  injury  did  not  result  from  external, 
violent,  and  accidental  means.  The  fartal 
drug  was  voluntarily  and  intentionally 
taken  by  the  deceaned.  In  deciding  that 
case  this  court  never  could  have  intended 
to  lay  down  the  broad  rule  that  In  con- 
struing an  accident  policy  there  Is  no  dis- 
tinction between  external,  violent,  and 
accidental  causes  ol death, and  thosecases. 
in  which  death  results  from  -  voluntary 
acts.  What  was  decided  in  that  case  was 
that,  under  the  various  clauses  of  the  pol- 
icy sued  on,  there  could  be  no  recovery, 
and  it  was  unimportant  whether  the 
means  arose  from  the  designing  act  of  the 
Insured  or  otherwise. 

Anottier  ground  of  defense  suggested  In 
d^endant's  6tb,  6th,  and  7th  points  was 
that  the  deceased  was  injured  in  an  occu- 
pation or  exposure  classed  by  the  com- 
pany as  more  hazardons  than  that  speci- 
fied in  the  policy,  etc.  The  points  referred 
to  appear  to  be  predicated  of  testimony 
which  was  improperly  before  the  jury. 
The  company,  in  disregard  of  the  provis- 
ions of  the  act  of  May  11, 1881,  (P.  L.  20,) 
bad  (ailed  to  attach  to  the  policy  copies  of 
the  by-laws  or  application,  and  should 
not  have  been  permitted,  against  plain- 
tiff's objection,  to  give  them  in  evidence. 
Tbe  act  was  passed  in  the  interest  of  hon- 
esty and  fair  dealing,  and  its  provisions 
sliould  be  strictly  enforced.  We  have  no 
donbt  they  apply  to  such  companies  as 
tbe  defendant. 


Without  further  referring  to  the  specifi- 
cations of  error,  it  is  sufficient  to  say  that 
neither  of  them  is  sustained.  The  deceased 
was  accidentally,  violently,  and  fatally 
asphyxiated  by  the  unknown  presence  of  a 
fluid  foreign  to  his  person.  If  that  fluid  had 
been  oil,  smoke,  water,  or  molten  metal,  tbe 
result  would  have  been  substantially  tbe 
same.  Death,  caused  not  so  much  by  tbe 
inhalation  of  the  fluid  as  by  its  action  in 
exclndine  life-supporting  air,  would  have 
inevitably  resulted.  A  fair  construction 
of  thepolicy  leads  to  the  conclusion  reached 
by  tbe  court  below,  that  death  resulting 
from  causes  such  as  killed  tbe  intestate  is 
not  within  any  of  the  exemptions  relied 
on  by  the  company.    Judgment  affirmed. 


"~~-~—  (148  Pfc.  at  18J) 

Bbvan  et  al.  v.  Tbackara  et  al. 
(Su^preme  Court  of  PervMyVoania.   Oct.  6, 1891.) 
Mbohanics'  Lixkb— Wira'B  Sbpabatb  Pbof- 

BBTT — SUFFIOIENOT  OF  CUJM. 

1.  One  furnishing  materials  under  a  oon- 
traot  with  the  husband,  made  with  the  wife's 
Imowledge  and  consent,  for  the  erection  of  build- 
ings reasonably  necesBary  for  the  Improvement 
of  her  separate  estate,  is  entitled  to  a  lien  there- 
on for  Buoh  materials,  though  the  wife  was  not 
a  party  to  the  contract. 

2.  One  furnishing  material  for  the  erection 
of  a  house  and  a  stable  appurtenant  thereto  ia 
not  entitled  to  a  lien  for  the  materials  famlidted 
for  the  latter,  where  It  is  not  mentioned  in  the 
body  of  his  claim  of  lien  nor  in  the  bill  of  partic- 
ulars attached  thereto  except  in  Qxf  caption. 

Appeal  from  court  of  common  pleas, 
Montgomery  county;  Aaron  L.  Swabtz, 
Judge. 

Action  by  Walter  Sevan  &  Bro.  against 
A.  M.  Tbackara  and  Eleanor  S.  Tbackara, 
as  owners,  and  L.  W.  Kitcelman,  con- 
tractor, to  enforce  a  lien  for  materials  fur- 
nished. There  was  Judgment  for  plaintlHs, 
and  defendants  appeal.    Reversed. 

F.  G.  Hobsoo  and  William  H.  Peace,  for 
appellants.    B.  E.  Cbala,  for  appellees. 

Sterrbtt.  J.  Tbe  lien  on  which  this  aeire 
facias  Issued  was  filed  against  a  building 
described  therein  as  "  a  d  welllng-house,  two 
stories  high,  with  attic,  the  first  story 
being  of  stone,  and  tbe  second  and  attic 
being  of  frame,  •  •  »  erected  on  a  cer- 
tain lot  situate  in  tbe  township  of  Lower 
Merlon,  in  said  county,  containing  one 
and  899-1000  acres  of  land,  bounded  by 
Thornbrook  avenue,  lot  No.  8,"  etc., 
and  "  being  the  same  premises  which  Wm. 
T.  Tiers  and  wife,  by  deed  dated  May  17, 
1887,  •  •  •  conveyed  to  the  said  Elea- 
nor S.  Tbackara  in  fee.."  The  building  is 
further  described  by  giving,  somewhat  in 
detail, its  length,  width, etc.  The"amount 
claimed  is  f  923.42,  (or  lumber,  lime,  etc., 
furnished  within  six  months  last  past,  con- 
tinuously,the  particulars.  Items,  amounts, 
dates,  etc.,  being  specifically  set  out  in  bill 
annexed  and  made  part  of  this  claim,  and 
furnished  for  tbe  erection  of  said  building, 
said  building  having  been  erected  for  the 
improvement  of  the  separate  estate  of 
Eleanor  S.  Tbackara,  and  by  her  direc- 
tion, authority,  and  consent,  and  with 
the  consent  ol  her  said  husband,  the  said 
Alexander  M- Tbackara;  tbe  said  materi- 
als were  furnished  under  and  in  pursu- 
ance of  a  contract  made  by  and  between 
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the  said  Eleanor  S.  Thackara  and  the  said 
L.W.Kltzelman.and  werereaBonably  neC' 
eBsary  for  the  improvement  of  her  sepa- 
rate estate,  and  said  improvement  is  a  nec- 
essary improvement.  And  due  and  legal 
notice  of  the  amount  and  character  of  this 
claim  was  given  said  owner  when  the  said 
materials  were  farnisbed,  and  within  ten 
days  thereafter. "  Appended  to  the  claim 
is  "the  bill  of  particulars,"  referred  to 
therein  as  part  of  the  claim.  It  is  entitled 
as  follows:  "Bill  of  particulars:  July  20, 
1888.  L.  W.  Kitzelman,  contractor.  A. 
M.  Thackara,  owner,  and  wife.  House 
and  Biuble  near  Rosemont.  Pa.  Bought 
of  Walter  Bevan  &  Bro.,"  etc.  It  will  be 
observed  that  neither  in  the  body  of  the 
claim,  as  filed,  nor  in  the  "  bill  of  particu- 
lars" annexed  thereto,  except  in  the  above 
quoted  caption,  is  there  any  mention 
made  of  "stable  "  or  any  other  outbuild- 
ing appurtenant  to  the  dwelling-house. 
While  the  location,  dimensions,  etc.,  of  the 
latter  are  minutely  stated  in  the  body  of 
the  claim,  there  is  nothing  whatever  said 
as  to  the  stable.  The  only  suggestion  of 
any  outbuilding  is  in  the  usu  of  the  word 
"stable"  in  the  above  caption.  It  ap- 
peared that  on  July  15,  1887,  Kitzelman 
contracted  in  writing  with  A.  M.  Thack- 
ara, husband  of  the  other  defendant,  for 
the  erection  of  the  house  on  her  lot,  and 
on  November  11, 1887,  a  similar  contract 
was  made  with  said  husband  for  the  erec- 
tion of  the  stable  on  same  lot.  The  plain- 
tilts  furnished  the  materials  specified  in  the 
bill  of  particulars  on  the  order  of  the  con- 
tractor, and  they  were  used  partly  in  the 
cotistrucMon  of  the  house  and  partly  in 
the  stable.  The  building  of  the  house 
was  commenced  in  July,  1887,  and  com- 
pleted about  February  11, 1888.  The  stable 
was  commenced  in  November,  1887,  and 
finished  about  February  10,  1888.  The 
plaintiffs  had  no  knowledge  that  there 
were  separate  contracts  for  the  erection 
of  the  respective  buildings,  nor  that  they 
were  in  writing,  but  they  knew  that  Kit- 
selnian  was  building  both  the  dwelling- 
house  and  the  stable.  These  facts  are 
either  undisputed  or  established  by  the 
verdict.  Under  the  findings  of  the  jury  the 
value  of  the  materials  furnished  and  used 
In  both  buildings,  with  interest,  was  $999.. 
68.  They  were  reasonably  necessary  lor 
the  erection  of  the  house  and  stable,  and 
the  buildings  were  necessary  for  the  im- 
provement of  the  wife's  separate  estate. 
The  contracts  were  made  and  the  mate- 
rials were  furnished' with  her  knowledge 
and  consent.  The  stable  was  appurte- 
nant to  the  house,  and  was  necessary  for 
the  convenient  enjoyment  of  the  house 
and  lot.  One  general  ground  of  defense  in 
the  court  below  was  that  under  the  evi- 
dence there  could  be  no  recovery  for  any 
part  of  the  materials,  mainly  because  the 
contracts  were  with  the  husband  alone, 
and  Mrs.  Thackara,  owner  of  the  lot,  was 
not  a  party  thereto.  The  evidence  tended 
to  show  that  the  contracts  were  made 
with  the  knowledge  and  consent  of  Mrs. 
Thackara ;  that  the  materials  were  rea- 
sonably necessary  for  the  ei-ection  of  the 
bouse  and  stable,  and  that  those  buildings 
were  necessaryfor  the  improvement  of  her 
separate  estate;  that  said  materials  were 


furnished  and  used  in  the  erection  of  both 
buildings,  with  the  knowledge  and  assent 
of  Mrs.  Thackara;  and  that  the  stable 
was  appurtenant  to  the  bouse,  and  was 
necessary  for  the  convenient  use  of  the 
house  and  lot.  That  evidence  was  prop- 
erly submitted  to  the  jury,  with  instruc- 
tions that  unless  they  found  the  facts  as 
above  stated  their  verdict  must  be  for  the 
defendants.  The  verdict  in  favor  of  the 
plaintiffs,  therefore,  establishes  those 
facts;  and  if  there  was  nothing  else  in  the 
case  the  Judgment  thereon  should  be  sus- 
tained. As  was  said  in  Einstein  y.  Jami- 
son, 95  Pa.  St.  403:  "  While  courts  should 
carefully  protect  married  women  in  the 
enjoyment  of  their  separate  property,  and 
not  permit  it  to  be  unjustly  charged  with 
incumbrances,  they  should  not  be  permit- 
ted to  enhance  the  value  of  their  property 
at  the  expense  of  innocent  and  confiding 
creditors.  If  the  materials  were  furnished 
and  used  in  the  improvement  of  her  prop- 
erty by  her  directions,  or  with  her  knowl- 
edge and  assent,  and  were  reasonably  nec- 
essary, and  there  was  no  agreement  that 
her  property  should  not  be  liable  therefor, 
the  law  will  give  a  lien  thereon  for  the 
value  of  the  materials. "  TothesameeHect 
is  Forrestor  v.  Preston,  2  Pitts.  R.  298. 
In  that  case  It  was  well  said:  "If  this 
were  the  case  of  the  erection  of  a  building 
on  the  wife's  separate  estate  without  her 
authority,  •  •  •  the  building  would 
not  be  liable  to  a  lien  for  the  materials  fur- 
nished •  •  »  for'  the  contractor.  But 
the  building  in  this  case  was  not  erected 
wittaoat  the  consent  of  the  wife,  under  a 
contract  made  with  a  strang^er.  It  was 
erected  under  a  contract  made  with  the 
husband,  and,  as  the  facts  abundantly 
show,  with  the  knowledge,  approbation, 
and  concurrence  of  the  wife.  It  is  true, 
the  husband  made  the  contract  in  his  own 
name,  but  the  building  contracted  for 
was,  with  the  knowledge  and  concurrence 
of  the 'Wife,  designed  and  erected  for  her ; 
and  therefore,  in  making  the  contract, 
the  husband  may  be  regarded  in  law  as 
the  agent  of  the  wife,  as  much  so  as  if  be 
bad  avowedly  acted  by  her  express  au- 
thority. " 

Several  of  the  specifications  of  error  are 
to  the  rulings  and  instructions  of  the 
court  bearing  on  the  defense  above  stated. 
It  Is  unnecessary  to  consider  them  in  de- 
tail. There  appears  to  bn  no  substantial 
error  in  either  of  them.  Another  ground 
of  defense  was  that  under  the  claim  as 
filed  the  plaintiffs  could  not,  in  any  event, 
recover  more  than  the  value  of  the  mate- 
rials shown  to  have  been  furnished  lor  and 
used  in  the  construction  of  the  dwelling. 
The  court  was  accordingly  requested,  in 
defendants'  third  and  fourth  points,  to 
instruct  the  jury  as  matter  of  law,  "that 
any  materials  •  ♦  •  which  were  used 
in  the  construction  of  the  stable  cannot 
be  recovered  in  this  proceeding;  that,  in 
any  event,  the  verdict  can  only  be  for  the 
amount  and  value  of  the  materials  which 
were  actually  used  and  applied  In  the  con- 
struction of  the  dwelling-house."  These 
points  were  refused  pro  forma,  and  the 
question  of  law  raised  by  them  was  re- 
served for  future  consideration.  The 
learned  judge   subsequently  disposed   ol 
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the  qaeetloQ  of  law  thus  reserved  by  re- 
toBlDg  Judgment  boo  obstante  veredicto, 
and  entering  judgment  on  the  verdict  for 
the  amount  found  by  the  jury.  This  is 
the  subject  of  complaint  In  the  nineteenth 
and  twentieth  speclflcations.  Conceding 
the  fact  specially  found  by  the  jury,  "  that 
the  stable  was  appurtenant  to  the  honse, 
and  necessary  for  the  convenient  enjoy- 
ment of  the  bouse  and  lot,"  and,  further, 
that  the  plaintiffs  were  entitled  to  a  joint 
Hen  against  both  buildings,  without  being 
required  to  apportion  the  amount  be- 
tween them,  they  should  have  included 
the  stable  In  their  claim.  As  we  have 
Been,  the  stable  is  entirely  ignored  in  the 
body  of  the  claim.  It  is  not  even  referred 
to  as  an  "  appurtenant "  to  the  bouse,  nor 
la  it  anywhere  stated  that  any  part  of  the 
materials  were  furnished  for  or  used  in  the 
construction  of  the  stable.  In  Barclay's 
Appeal,  18  Pa.  St.  495.  it  was  held  that  a 
claim,  under  the  mechanic's  lien  law, 
must  set  forth  the  nature  of  the  work  or 
materials  with  such  a  specification  of  the 
building  as  will  exclude  work  done  or 
materials  supplied  for  anything  else;  and 
hence  "a  claim  for  work  and  labor  done 
to  a  house  [describing  It]  •  •  *  for  or 
about  the  erection  and  construction  of  the' 
said  building  and  appurtenances,  is  not 
sufficiently  certain."  In  Lauman's  Ap- 
peal, 8  Pa.  St.  473,  the  clalin  wa«  filed 
against  a  mansion-house,  barn,  wagon- 
bouse,  etc.,  on  a  farm  to  which  they  were 
all  appurtenant,  and  Intended  to  be  occu- 
pied and  used  together.  It  was  held  that 
under  the  circumstances  an  apportion- 
ment of  the  claim  among  the  several  build- 
ings wcui  unnecessary.  The  plaintiffs 
doubtless  had  a  right  to  Include  the  sta- 
ble In  their  claim,  but  It  was  not  suffi- 
ciently done.  The  mere  mention  of  the 
word  "stable"  In  the  caption  of  the  "bill 
of  particulars"  cannot  be  regarded  as  an 
inclusion  of  the  building  in  the'  claim. 
Conceding  that  the  lien  against  the  house 
and  ground  upon  which  it  stands,  and  so 
much  other  ground  as  is  necessary  for  the 
ordinary  and  useful  purposes  of  the  honse, 
embraces  the  entire  lot  of  nearly  two 
acres,  and  that  a  sale  on  tbat  lieu  would 
carry  the  lot  and  all  the  Improvements 
thereon,  including  the  stable,  it  does  not 
follow  that  the  plaintiffs  have  a  right  to 
include  in  the  lien  against  the  house  the 
value  of  the  material  furnished  for  and 
used  in  the  construction  of  the  stable  not 
Included  in  the  claim  as  filed.  The  facts 
found  by  the  jury,  that  plalntlRs  had  no 
knowledge  of  the  separate  contracts  for 
the  erection  of  the  respective  buildings, 
nor  tbat  the  contracts  were  in  writing, 
can  have  no  bearing  in  their  favor.  They 
might  have  known  and  It  was  their  duty 
to  ascertain  the  fact.  "It  Is  the  duty  of 
one  who  deals  with  an  alleged  contractor 
to  know  the  relation  he  bears  to  the 
owner,  and,  failing  In  this,  he  fui-nishes 
material  at  his  peril. "  Brown  v.  Cowan, 
110  Pa.  St.  588, 1  Atl.  Rep.  520.  In  Schroe- 
der  V.  Galland,  134  Pa.  St.  277,  19  Atl. 
Bep.  632,  this  court  held  that  the  subcon- 
tractor is  chargeable  with  notice  of  all  the 
terms  and  stipulations  between  the  origi- 
nal contractor  and  the  owner.  It  follows 
from  what  has  been  said  that  the  plain- 


tiffs were  not  entitled  to  recover  In  this 
suit  for  the  value  of  the  materials  fur- 
nished by  them  for  the  stable  and  used  in 
the  construction  thereof,  and  that  the  de- 
fendants' third  and  fourth  points  for 
charge  should  have  been  affirmed,  or  else 
the  question  of  law  presented  by  those 
points  should  have  been  decided  in  favor 
of  the  defendants.  The  record  furnishes  no 
data  by  which  a  final  Judgment  can  now 
be  entered,  and  it  is  therefore  necessary  to 
reverse  the  judgment  and  order  a  new  trial. 
.Judgment  reversed,  and  a  venire  facias  de 
novo  awarded. 


(144  Pa.  St.  107) 

Buffalo  Hardware  Co.  v.  Hackenberg 

et  a/. 
{Sv^irreme  Court  of  Pen/nsylmtnia.    Oct  6, 1891.  > 

SaLB— OHANOB  of  P03SBS8I0!T— SuPnOIBNOT  AS 
AOAINST  CbBDITOKS. 

On  the  trial  ol  a  feigned  issue  to  try  title  to 
certain  personal  property  claimed  by  plaintiff  as 
vendee  of  B.,  lerled  on  as  the  property  of  B.  at 
the  suit  of  defendants,  it  appeared  that  B.,  en- 
gaged as  a  contractor  in  the  logging  business, 
was  largely  indebted  to  plaintiff  for  supplies, 
and  had  turned  over  his  contract,  teams,  tools, 
etc. ,  to  plaintiff  in  payment  of  such  debts,  and 
thereafter  acted  in  the  capacity  of  foreman  for 
plaintift,  who  hired  and  paid  all  of  the  laborers, 
and  exercised  ownership  over  the  jproperty. 
Seld,  that  the  court  erred  in  withdrawing  from 
the  jury  the  question  whether  or  not  there  was 
sufficient  change  of  possession  of  the  property  to 
constitute  a  valid  sale  as  against  dufendants,  and 
in  direcUng  them  to  find  for  defendants. 

Appeal  from  court  of  comtuon  pleas. 
Potter  county ;  T.  A.  Morrison,  J  ndge. 

Action  by  the  BuBalo  Hardware  Com- 
pany, plaintiff,  against  Hackenberg  & 
Thomas,  defendants,  to  try  plaintiff's 
title  to  certain  personal  property  levied 
on  at  the  suit  of  defendants.  The  prop- 
erty in  question  was  claimed  by  plaintiff 
under  a  sale  to  It  Ity  defendants  made 
after  the  creation  of,  the  debt  on  which 
defendants'  judgment  was  recovered. 
From  a  judgment  for  defendants  plaintiff 
appeals.    Reversed. 

Mann  &  Ortnerod,  for  appellant.  Doran 
&  Peck,  M.  F.  Elliott,  and  W.  I.  Lewis, 
for  appellees. 

Stbkrett,  J.  This  was  a  feigned  issue 
under  toe  sherlR's  interpleader  act  to  de- 
termine plaintiff  company's  title  to  cer- 
tain personal  property  claimed  by  it  as 
vendees  of  A.  W.  Burt,  as  whose  property 
the  same  was  levied  on  by  the  sheriff  un- 
der defendants'  execution.  The  property 
in  controversy,  consisting  ol  the  ordinary 
appliances  of  a  lumbering  camp,  such  as 
teams,  sleds,  harness,  tools,  chains,  etc., 
was  used  by  Burt  in  cutting  and  hauling 
logs,  peeling  bark,  etc.,  on  lands  of  Messrs. 
Goodyear,  under  contracts  with  them. 
Burt  was  Indebted  to  plnlntifi  on  book- 
account  in  nearly  92,500  for  goods  and 
supplies  sold  and  delivered  to  him ;  and 
in  Angnst,  1889,  while  the  work  was  in 
progress,  plaintiff's  manager  went- to  the 
camp,  bought  the  property  from  Burt  for 
$1,643,  and  took  from  him  an  assignment 
of  his  contracts  with  the  Goodyears.  The 
evidence  tended  to  show  that  Burt's  em- 
ployes were  notified  tjiat  their  wages  then 
due  them  would  be  paid  by  the  vendee 
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lu  whose  service  tbey  expected  to  con- 
tinue, and  that  Goodyeara  were  Informed 
of  the  transfer,  and  thereafter  recogrnlsed 
the  plaintiff  as  asBlgnee  of  the  lamberlns 
contracts,  by  settling  with  it.  It  was 
also  arranged  that  Bart  should  thereafter 
act  as  plaintiff's  foreman,  subject  to  its 
Jnetrnctiona.  The  price  of  the  property 
was  credited  on  Bart's  account,  leaving 
balance  of  nearly  fSOO  due  plaintiff.  It 
was  virtually  conceded  that  the  transac- 
tion, as  between  plaintiff  and  Bur.t,  was 
bona  Ode  and  untainted  by  anything  like 
actual  fraud.  In  his  opinion  refusing  a 
new  trial  the  learned  judge  says:  "The 
evidence  was  quite  sufficient  to  show  that 
the  transaction  or  sale  was  not  fraud- 
ulent in  fact.  There  Isno doubt  that  Burt 
was  largely  Indebted  to  plaintiff,  and  It 
may  be  conceded  that  the  amoant  credited 
to  bim  was  a  reasonably  fair  price  for  the 
property  at  the  time;"  but  he  appeara  to 
have  thought  that  the  delivery  of  the 
property  in  controversy  to  plaintiff  was 
nut  accompanied  by  sufficient  ceremony 
to  pass  a  valid  title  as  against  other  cred- 
itors of  Burt.  He  therefore  refused  plain- 
tiff's points  recited  in  the  first  and  second 
speciflcntions  of  error,  respectively,  and, 
as  requested  by  defendants  In  their  third 
point,  directed  the  Jury  to  Bud  for  defend- 
ants. The  reason  that  appears  to  hare 
induced  the  learned  Judge  to  give  his  bind- 
ing instruction  and  withdrawal  of  the 
case  from  the  Jury  is  disclosed  by  his  rB- 
mark  in  refusing  plalntlU's  first  point, 
vis.,  because  there  was  "not  such  a  deliv- 
ery as  ought  to  have  been  made  and 
could  have  been  made. "  It  Is  quite  true, 
as  suggested  by  this  language,  that  a 
more  formal  delivery  of  the  property 
"could  have  been  made."  The  several 
kinds  of  property.  In  actual  use  at  differ- 
ent points,  might  have  been  collected  to- 
gether, and,  after  a  formal  delivery  of  the 
possession  thereof  to  the  plaintiff  by  Burt, 
the  latter  might  have  withdrawn  from 
the  premises  entirely,  and  a  new  manager 
might  have  been  placed  in  chargn;  but, 
In  view  of  the  character  and  situation  of 
the  property,  the  use  that  was  being  made 
of  It, etc.,  no  such  ceremony  was  necessary 
to  a  valid  sale  and  delivery  thereof,  even  as 
against  other  creditors  of  the  vendor.  Un- 
usual and  unnecessary  formality  In  such 
transactions  is  generally  a  badge  of  fraud, 
rather  than  of  honesty.  "Where  a  pur- 
chase is  made  in  good  faith  and  for  a 
valuable  consideration,  followed  by  acts 
intended  to  transfer  the  possession  as  well 
as  the  title,  and  the  vendee  assumes  such 
control  of  the  property  as  to  reasonably 
Indicate  a  change  of  ownership,  the  deliv- 
ery of  possession  as  matter  of  law  cannot 
be  declared  insufficient.  No  such  change 
of  possession  as  will  defeat  the  fair  and 
honest  purpose  of  the  parties  Is  required. 
The  evidence  as  to  the  delivery  of  the  prop- 
erty to  the  plaintiff,  and  Its  subsequent 
possession  and  control  of  it,  was  prop- 
erly for  the  Jury.  The  case  should  have 
been  submitted  to  them,  under  proper  in- 
structions, to  find  from  the  evidence 
whether  the  sale  was  In  good  faith  or  col- 
orable, and  whether,  under  the  clrcum- 
fitances,  the  change  of  possession  was  all 
that  could  reasonably  be  expected  of  the 


vendees,  taking  into  consideration  the 
character  and  situation  of  the  property. 
There  are  m^ny  instances  In  which  from 
the  necessity  of  the  case  there  can  only  be 
a  constructive  delivery.  Evans  v.  Scott. 
89  Pa.  St.  1»6.  It  is  well  settled  that  a 
change  In  the  location  of  the  property  is 
not  always  necessary ,  or  even  practicable. 
Due  regard  must  be  had  to  the  character 
of  the  property,  its  intended  use,  the  nat- 
ure of  the  transaction,  position  of  the 
parties,  etc.  The  following  are  some  of 
the  many  cases  In  which  these  principles 
are  recognised:  Hngus  v.  Robinson,  24 
Pa.  St.  9;  Dunlap  v.  Bournonville,  26  Pa. 
St.  74;  McKlbbIn  v.  Martin.  64  Pa.  St.  360; 
Pearson  v.  Carter, 94  Pa.  St.  156;  Crawford 
V.  Davis,  99  Pa.  St.  576;  Ziegler  v.  Han- 
drick,  106  Pa.  St.  87;  and  Renninger  t. 
Spat*,  128  Pa.  St.  524, 18  Atl.  Rep.  405. 

It  Is  unnecessary  to  refer  at  length  to 
the  evidence  tending  to  show  that  the  sale 
was  made  In  good  faith  and  for  a  full  con- 
sideration; that  immediately  thereafter 
Burrows,  the  plaintiff's  manager,  pat  an 
Increased  force  of  men  upon  the  work, 
furnished  all  the  materials  and  supplies 
necessary  to  carry  it  on,  and  that  it  was 
a  matter  of  public  notoriety  on  and  about 
.the  premises  that  plaintiff  had  purchased 
the  property,  and  was  carrying  out  the 
contracts.  After  the  transfer,  Burt  had 
neither  constructive  nor  actual  possession 
of  the  property.  He  neither  hired  nor 
paid  any  of  the  men,  nor  exercised  any 
act  of  ownei-shlp  over  the  property.  He 
had  no  title  to  the  laud  on  which  the 
property  was.  The  camp  was  merely  a 
temporary  shelter  for  the  men  and  the 
teams.  Burt, under  his  arrangement  with 
Burrows,  remained  on  the  premises  as 
foreman.  The  latter  testified :  "  I  told  Mr. 
Burt  to  go  on  with  the  work,  and  finish  it 
as  rapidb'  as  he  could,  and  that  I  would 
get  more  men,  and  send  them  onto  the 
work,  and  would  allow  him  what  com- 
pensation he  was  entitled  to.  I  did  send 
hira  more  men,  and  I  paid  the  men  from 
time  to  time,  and  furnished  all  the  ma- 
terials for  the  job. "  James  Harvey ,  plain- 
tiff's agent.testlfled:  "I  hired  men  andsent 
them  on  the  job  to  work,  and  paid  them 
When  Barrows  was  not  along.  I  bad  a 
pay- roll  that  was  made  up  at  the  Buffalo 
Hardware  Company's  office."  Other  wit- 
nesses testified  that  it  was  a  matter  of 
notoriety  on  the  last  of  August  or  first  of 
September  that  the  Job  had  been  trans- 
ferred to  the  Buffalo  Hardware  Company. 
In  view  of  this  and  other  testimony,  to 
which  reference  might  foe  made,  it  was 
error  to  withdraw  the  case  from  the  jury 
and  direct n  verdict  for  defendants.  Judg- 
ment reversed, and  a  renire  tact&a  de  novo 
ordered. 

r         0«  Pa.  St  4W) 

Mauon  et  ox.  V.  Paoifio  Mct.  Life  Ins.  Co. 

(Sujfreme  Cowrt  of'PtnruyVocmia.    Oot  5, 1891.) 

Iif8cniA.NCK— Applicatiojt  as  Etidesce — At- 
tachment TO  PoLIor — PrESDMPTIOK. 

1.  Under  Act  Pa.  18S1,  (P.  L.  80,)  which  pro- 
vides that  an  application  for  an  iDsurance  policy 
not  attached  to  tne  policy  shall  not  be  ooasideied 
a  part  thereof,  the  ooort  piopeSrly  rejected  an  ap- 
plicaUon,  detached  from  the  polioy,  offered  In 
evidence  by  the  insuraooe  company  in  an  actioe 
against  it  on  the  policy. 
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a.  It  will  not  be  {ireanmed  that  the  applica- 
tion was  ever  attached  thereto;  that  fact,  if  it 
existed,  being,  of  necessity,  within  the  knowl- 
edge of,  and  capable  of  being  shown  by,  the  com- 
pany. 

Appeal  from  court  ot  common  pleas, 
Korthumberland    count;;    Wu.uam    M. 

ROCKEFBLXBR,  JUdgO. 

Action  by  P.  A.  Mahon  and  wife,  platn- 
tlBs,  aflcainat  the  Pacific  Mutual  £^e  In- 
anranee  Company  ot  California,  defendant. 
From  a  judgfmentfor  plalntUlB,  d^endant 
appeals.    Affirmed. 

S.  P.  Wulrerton  and  V.  M.  dement,. tot 
appellant.  C.  R.  Savidge  and  P.  A.  Mar 
boa,  for  appellees. 

Paxbon,  C.  J.  The  first  asslgmment  al- 
leges that  the  court  below  erVed  in  admlt- 
ting  the  policy  of  insurance  in  evidence. 
It  was  objected  to  on  the  part  of  the  de- 
fendant company,  upon  the  ground  that 
the  policy  referred  to  the  application  as  a 
part  of  the  contract.  The  application 
was  not  annexed  to  the  policy,  aa  re- 
quired by  the  act  of  1881,  nor  was  there 
any  evidence  that  it  was  attached  to  the 
policy  by  the  company  when  the  policy 
was  Issued.  B.y  the  very  terms  of  the  act 
of  1881,  the  application,  if  not  attached  to 
the  policy,  forms  no  part  of  the  contract, 
and  cannot  be  received  in  evidence.  "  The 
case  is  to  be  considered  as  If  no  such  pa- 
per existed."  Insurance  Co.  v.  Dunham, 
117  Pa.  St.  460, 12  Atl.  Hep.  668.  The  point  i? 
flatly  ruled  by  the  case  cited,  and  by  Asso- 
ciation V.  Musser,  120  Pa.  St.  384, 14  Atl. 
Rep.  156;  and  Nurrlstown  Title,  etc.,  Co. 
V.  John  Hancoclc  Mut.  Life  Ins.  Co.,  132 
Pa.  St.  385,  19  At).  Bep.  270.  It,  as  was 
alleged  at  bar,  the  application  might  hare 
been  attached  by  the  company  and  de- 
tached bT  the  plaintiff,  that  fact  was  in 
the  knowledge  of  the  company,  and  could 
easily  have  been  shown.  As  it  was  not 
attached,  there  was  no  presumption  that 
it  ever  had  been.  The  remaining  assign- 
ments were  not  pressed,  and  need  not  be 
discussed.    Judgment  affirmed. 

(144  Fa..  St  194)     .        ■      ■  ■ 

Commonwealth  v.  Bird  et  al. 

{Supreme  Court  (ff  P«nnsyVvam,ia.   Oct.  5, 1891.) 

FoBTBrruKB  or  BBOoainzANOB— Riobt  or  Ar- 

»AL. 

Appeal  will  not  lie  from  an  order  refusing 
to  strike  off  the  forfeiture  ot  a  recognizance  and 
bail,  the  remedy  being  only  by  cerMorarL 

Appeal  from  court '  ot  quarter  sessions, 
Liancaster  county. 

Motion  by  Richard  Heberling,  ball,  etc., 
to  have  stricken  off  a  recognizance  given 
in  a  criminal  prosecution  of  Charles  E. 
Bird  and  others.  Heberling  appealed  from 
the  order  dlscbarging  his  rule  to  show 
cause.    Affirmed. 

A.  J.  Ebvrly,  for  appellant.  W.  D: 
Weaver,  Ex- Diet.  Atty.,  A.  C.  Relnoebl, 
Dist.  Atty.,  and  B.  F.  Datla,  (or  the  Com- 
monwealth. 

Sterrrtt,  J.  It  appears  by  tke  record 
in  thie  ease  that  the  recognisance  of  the 
five  defendants,  and  their  ball,  was  first 
forfeited  on  January  24, 1S80,  and  respited 
until  April  sessionsof  same  year.  There- 
after It  was  regularly  forfeited  and  respit-* 


ed  from  term  to  term  until  Jantiary  4, 
1890,  at  which  time  the  defendants  and 
their  ball  were  again,  respectively,  called, 
and,  not  answering,  their  recognisance 
was  absolutely  forfeited.  Two  weeks 
thereafter,  on  application  of  three  of'  the 
sureties,  a  rule  was  g;ranted  "to  show 
cause  why  the  forfeiture  of  the  recog- 
nisance, "etc.,  "should  not  be  stricken  ofi." 
On  August  16th  following  the  rule  was 
discharged.  The  only  complaint  in  the 
several  specifications  Is  the  action  of  the 
court  in  thus  discharging  the  rule  to  show 
cause,  and  refusing  to  strike  off  the  forfeit- 
ure. Testing  the  validity  of  the  acts  com- 
plained of,  aa  in  such  cases  we  must,  by 
the  record  alone,  there  appears  to  be  no 
error  that  calls  for  our  intervention.  We 
have  no  right  to  go  ttehind  the  record  tor 
the  purpose  of  inqnlrlng  into  lAe  merits  of 
the  case,  for  the  reason  that  no  appeal  is 
given  in  such  cases.  Bross  v.  Com.,  71 
Pa.  St.  282.  We  hare  no  {nrisdlotion  ot 
the  case,  except  on  certiorari,  and  that 
brings  np  tor  review  nothing  except  the 
record  proper.  But,  if  it  were  otherwise, 
It  would  profit  the  appellant  nothing ;  be- 
canae,  by  going  outside  of  the  record,  it 
would  appear  that  he  and  others  became 
bail  tor  the  appearance, etc.,  of  five  defend- 
ants, who  are  now  fugitives  from  ]u»* 
tice,  and  have  neither  made,  nor  ottered 
to  make,  restitution  for  the  crime  ot  which 
they  were  duly  convicted,  and  that  the 
only  ground  on  which  appellant  claims 
relief  is  a  bald  technicality,  utterly  desti- 
tute ot  merit.  Tbe  proceedings  of  the 
court  ot  quarter  sessions  are  therefore 
affirmed,  with  costs  to  be  paid  by  appel- 
lant. 

"~~~~^  (148  Pa.  St.  323) 

Reso  v.  Horn. 
(Supreme  Court  of  PenmruVocmicL   Oct.  5, 18S1.) 

MONIT  PAID  UNDKR  MutUAI.  HiSTAKI— RbOOV- 
KBT. 

Plaintiff  and  defendant  were  teaanto  in 
ooBUnon  of  a  farm,  and  agreed  to  an  amicable 
partition.  To  carry  out  this  agreement,  they 
first  divided  the  stook,  implements,  and  other 
personalty,  each  taking  a  moiety,^  and  then  di- 
vided tbe  land  In  two  equal  portions  of  the  same 
value,  except  that  the  buildings  Were  all  on 
plaintlif's  portion,  which  buildings  they  esti- 
mated to  be  worth  tl.SOa  They  intended  to- make 
an  equal  division,  but  the  written  agreement 
stipulated  that  plaintiff  should  pajrdefendant  $1,- 
800,  the  full  value  of  the  buildings,  instead  of 
1650,  the  value  of  defendant's  interest.  Bel<2, 
that  plaintiff,  who  afterwards  paid  the  tl.SOO, 
can  recover  back  t6S0  as  paid  by  mutual  mistake. 

Appeal  from  court  of  common  pleas. 
Carbon  county ;  SamcelS.  Drehbr,  Judge. 

William  F.  Reed  sued  Josiab  F.  Horn  on 
an  account  tor  f24.06,  on  a  promissory 
note  tor  f  27,  and  also  to  recover  f  650  al- 
leged to  have  been  paid  defendant  by 
plaintiff  under  a  mutual  mistake.  As  to 
the  note  and  account  there  was  no  dis- 
pute. Piaintltl  had  Judgment  for  the  f660 
paid  by  mistake,  and  defendant  appeals. 
Affirmed. 

Plaintiff's  offer  of  proof  mentioned  in  the 
opinion  was  as  follows:  "We  propose  to 
prove  by  the  witness  on  the  stand  that 
the  plaintiB  and  the  defendant  owned,  aa 
tenants  in  common,  a  farm  in  Packer 
tiiwusbip.  Carbon  county.  Pa.    Ttaat  la 
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the  fall  of  1888  they  agreed  by  parol  to 
make  partition  between  them,  and  that 
in  pursuance  of  said  parol  agreement 
they  employed  Francis  Moyer.a  surveyor, 
to  run  the  lines,  and  that  In  making  the 
snrvey  they  tried  to  make  the  partition 
as  nearly  equal  as  they  cuuld.  That  it 
was  agreed  and  understood  between  the 
plaintiff  and  the  defendant  that.  If  one  pur- 
part should  contain  more  acres  than  the 
other,  the  one  who  would  take  the  purpart 
containing  the  greatest  number  of  acres 
should  pay  the  other  for  the  excess  at 
the  average  price  per  acre  that  the  land 
-cost  them.  That,  latter  the  survey  was 
made,  it  was  agreed  that  the  party  who 
would  take  the  purpart  without  the 
buildings  was  to  have  half  of  all  the  crops 
that  grew  on  the  place,  including  hay  and 
straw;  and  that  it  was  agreed  about  the 
timber,  and  the  privilege  of  staying,  and 
the  other  privileges  as  set  forth  in  the 
agreement,  dated  October  30,  A.  D.  18S3, 
between  the  parties  to  this  suit,  except 
the  right  of  laying  pipes.  That  It  was 
agreed  between  them  that  the  land  should 
be  divided  according  to  the  survey.  That, 
after  the  dividing  of  the  land,  Cbey  agreed 
that  each  one  should  make  a  valuation  of 
the  buildings,  as  all  the  buildings  were  on 
the  eastern  purpart,  and  none  on  the 
western.  That,  if  they  could  not  agree, 
they  would  '  try  to  come  together,'  with- 
out regard  as  to  who  would  take  the 
eastern  or  western  part  of  the  farm.  That 
the  eastern  purpart  should  be  worth  the 
price  of  the  buildings  more,  than  the  west- 
ern purpart;  and  that  the  land  was  val- 
ued by  them  at  an  equal  value  in  the  two 
purparts,  not  including  the  valuation  of 
the  buildings.  That  several  days  after- 
wards the  plaintiff  and  defendant  met, 
and  defendant  nsked  plaintiff  whether  he 
had  his  paper  with  the  valuation  on,  and 
he  said, '  Ves.'  That  the  plaintiff  gut  his 
paper  out,  and  they  compared  valuations, 
ajid  found  that  they  corresponded  exact- 
ly, each  one  having  valued  all  the  build- 
ings at$l,300.  That  the  plain  tiff  then  said, 
'  We  are  alike ;  we  have  nothing  to  decide ; ' 
whereupon  thedefendantreplied,' Yes;  but 
I  will  not  take  the  old  place,'  meaning  the 
eastern  purpart,  with  the  buildings;  to 
which  the  plaintiff  replied,  'Then  I  suppose 
I  will  have  to  take  It.'  Thntsoon  thereaft- 
er the  defendant  sent  word  to  the  plaintiff 
to  come  over.  That  he  came  over,  and 
they  began  talking  about  this  division. 
That  plaintiff  said  to  the  defendant  that 
sinct  they  had  valued  the  buildings  at 
4^1,300,  and  the  defendant  did  not  want 
the  purpart  with  the  buildings  on,  he 
(plaintiff)  supposed  be  would  have  to 
take  it,  and  pay  to  the  defendant  the  f  1,- 
800.  That  they  then  put  these  facts  down 
upon  a  piece  of  paper,  and  ou  the  same 
day  drove  down  to  Francis  Moyer,  Esq., 
and  had  the  agreement  dated  October  30, 
1888,  drawn,  in  which  there  is  a  mistake, 
as  it  should  have  provided  for  the  pay- 
ment of  half  of  $1,300,  instead  of  the$l,- 
300,  to  the  defendant.  That,  on  the  same 
day,  the  plaintiff  paid  to  the  defendant 
the  sum  of  $250,  and  was  asked  to  give  a 
note  for  the  balance.  That,  on  the  fol- 
lowing evening,  the  defendant  came  to  the 
plaintiff  with  a  note  for  the  balance  ($1,- 


060)  drawn  up  ready  to  sign,  which  the 
plaintiff  signed,  and  has  since  paid.  That 
the  plaintiff,  as  he  was  the  owner  of  the 
undivided  half  Interest  in  the  farm  and  im- 
provements, should  have  paid  only  one- 
half  of  the  value  of  the  buildings  in  mak- 
ing a  partition,  and  not  the  full  value,  to 
the  defendant;  which  mistake  the  plaintiff 
did  not  discover  until  some  time  after  all 
this  money,  with  interest,  had  been  paid. 
That,  some  time  after  the  plaintiff  discov- 
ered his  mistake,  he  had  a  talk  about  this 
matter  with  the  defendant,  and  said  to 
him, '  Ijet  us  figure  over  it.'  That  plain- 
tiff told  the  defendant  that  they  had 
agreed  upon  a  division  of  the  land  and  a 
valuation  of  the  buildings;  to  which  de- 
fendant repUed,  'Yes.'  That  plaintiff  told 
the  defendant  that  one-half  of  the  build- 
ings belonged  to  him,  and,  if  there  was  no 
mistake,  they  must  have  valued  the  build- 
ings at  $2,600  instead  of  $1,300;  to  which 
the  defendant  replied,  'No,  we  did  not 
value  them  at  $2,600;  we  only  valued 
them  at  $1,300  as  the  full  value.'  That 
plaintiff  then  told  the  defendant  that  he 
should  not  have  paid  him  91,30n,  but  that 
he  should  have  paid  him  only  one-Iialf  of 
$1,300;  to  which  the  defendant  replied  that 
'  he  had  never  figured  over  it.'  This  cbn- 
versation  was  in  the  presence  of  plaintiff's 
wife,  who  said  to  the  defendant,  'Yon  are 
figuring  over  it  now,  and  you  can  see 
that  there  is  a  big  mistake; '  to  which  the 
defendant  replied, 'Yes.'  That  tlie  plain- 
tiff then  said  to  the  defendant  that  they 
had  done  all  this  to  save  expenses;  to 
which  the  defendant  replied,  'Yes.'  That 
the  plaintiff  would  not  have  executed  the 
written  agreemeut  had  he  known  at  the 
time  that  after  an  equal  partition  was 
made  of  the  real  estate,  and  the  valuation 
of  the  buildings  as  agreed  upon,  the  de- 
fendant would  only  he  entitled  to  $650  in- 
stead of  $1,300.  We  propose  to  follow 
this  up  by  other  evidence  that  since  this 
mistake  has  been  discovered  the  defend- 
ant has  said  to  different  partieH  that  the 
land  was  divided  and  the  buildings  valued 
as  stated  in  the  offer,  and  that  if  it  had 
been  the  other  way,  and  defendant  bad 
been  beaten,  he  (the  defendant)  would 
never  have  said  anything  about  it,  and,  if 
defendant  had  paid  the  money  to  plaintiff, 
he  (the  plaintiff)  would  not  have  paid  it 
back  either.  This  is  for  the  purpose  of 
showing  the  admission  by  the  defendaut 
of  a  mistake  in  the  agreement,  and  that 
the  same  was  mutual. 

Defendant's  fourth  and  seventh  points 
were  as  follows:  "Fourth.  If  the  Jury 
find  that  the  plaintiff  paid  the  defendant 
the  $650.00  for  which  this  suit  is  brought, 
voluntarily,  and  without  any  constraint, 
duress,  or  fraud,  and  in  pursuance  of  the 
contract  between  them,  and  that  the 
terms  of  said  contract  were  fully  carried 
out,  and  that  deeds  passed  between  the 
parties  for  their  reppective  portions  of 
the  farm,  and  that  the  plaintiff  acqui- 
esced in  said  executed  contract  and  deeds 
of  division  for  a  period  of  8  years  and 
upward,  the  plaintiff  cannot  recover  it 
back  In  this  case.  Answer.  Negatived." 
"  Seven  th.  Under  all  the  evidence  in  the  case, 
there  can  be  no  recovery  of  the  $650.00 
claimed  by  the  plaintiff.    Answer.  Negar 
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tlved. "  D^endant's  fourth  and  fltth  apec- 
iflcatiuna  of  error  were  as  follows: 
"Fourth.  The  coart  erred  in  ctaarKlnK  the 
Jary  as  follows  ^  '  Now,  was  there  a  mis- 
take when  they  entered  into  thin  written 
ajreement  before  Squire  Moyer?  In  other 
words,  was  that  agreement  based  upon  a 
matual  mistake  bet^veen  these  parties? 
Because  they  must  both  have  been  mis- 
taken before  this  plaintiff  can  recover.  My 
recollection  is  that  the  plaintiff  says  that 
when  the  two  parties  met  the  next  day, 
or  within  a  few  days,  after  they  had  fixed 
the  value  on  the  buildings,  Horn  said  to 
bim  be  wouldn't  take  the  new  place,  but 
be  would  take  It  it  the  defendant  took  the 
old  place";  that  Horn  would  take  the  new 
place  if  he  (Reed)  would  take  the  old  place 
and  pay  Horn  $1,300.  'Horn  says  that 
the  f  1.300  was  to  be  the  difference  be- 
tween the  two  places;  that  he  was  to  re- 
ceive the  $1,300.  Whatever  may  have  been 
the  conversations  between  these  parties 
prior  to  the  time  when  they  came  to  a 
final  agreement,  when  it  was  agreed  which 
should  take  the  old  place  and  which  the 
western  place,  they  were  merged  in  this 
final  arrangement  they  made.  So  that 
your  attention  mnst  be  directed  to  what 
these  partleH  did  agree  to  when  Reed  agreed 
to  take  the  old  place  and  Horn  the  new  one. 
Were  they  then  both  of  the  inlnd  that 
the  party  who  took  the  old  place  was  to 
take  the  buildings,  and  that  the  buildings 
were  to  be  valued  simply  at  $1,300.00  as 
the  property  of  the  two  owners?  If  they 
were  both  of  that  mind  at  the  time,  then 
there  was  a  mistake  made,  because  each 
owned  one-half  of  these  buildings.  If,  on 
the  other  hand,  the  agreement  and  under- 
standing was  that  Reed  was  to  pay  $1,- 
300.00  as  the  difference  between  these  two 
properties,  and  there  was  no  mistake  on 
the  part  of  both,  then  the  plaintiff  cannot 
recover.  What  did  Reed  undet-stand,  and 
what  did  Horn  understand,  as  tu  their 
respective  rights?  Did  they  enter  into  'Jie 
valuation  of  these  old  buildings  with  the 
view  to  determine  what  they  were  worth, 
and  that  the  difference  should  be  paid  by 
the  one  who  took  the  old  place, — the  dif- 
ference In  value  of  the  places  after  adding 
the  value  of  the  buildings  to  It, — while 
they  fixed  no  valuation  on  the  farms,  but 
meaning  that  the  old  place  should  be 
worth  as  much  more  than  the  new  place 
as  the  buildings  were  valued  by  thera  ?  If 
they  intended  that,  and  that  was  the  ba- 
sis of  their  contract,  then,  clearly,  there 
was  a  mistake  when  Reed  paid  the  $1,- 
800.00.  Horn  says  there  was  no  mistake 
on  his  part,  and  that  he  was  to  receive 
the  $1,300.00.'  Fifth.  The  court  erred 
when  it  charged  the  Jury  as  follows :  'And 
where  the  paper  Is  plain,  unambiguous, 
the  party  alleging  mistake  must  show, 
by  clear,  certain,  unambiguous  evidence, 
that  the  mistake  was  made;'  and, 'as  I 
have  said  to  you,  the  burden  rests  upon 
the  plaintiff  to  satisfy  you  by  clear,  pre- 
cise, and  Indubitable  evidence  that  there 
-was  a  mistake  when  the  contract  was 
made,  by  which  the  plaintiff  agreed  to  pay 
$1,300.00,  and  that  that  mistake  was  a 
mutual  one,  a  mistake  on  the  part  of 
both  the  parties,' — In  not  adding  to  each 
the  explanation  or  definition  that  parol 


evidence,  to  be  effective  to  reform  a  writ- 
ten instrument,  mustcarry  clear  conviction 
to  the  minds  of  the  jurors  that  the  wit- 
nesses are  credible,  tha't  the  facts  are  dis- 
tinctly remembered  and  accurately  stat- 
ed, and  that  to  the  mind  of  the  court,  if 
the  facts  alleged  are  true,  the  alleged  mis- 
take is  definitely  and  distinctly  estab- 
lished." 

Allen  Craig,  Jawea  S.  Loone,  and  7*.  A. 
Sayder,  for  appellant.  Win.  G.  Freyman, 
Horace  Heydt,  and  R.  H.  Koeb,  for  appel- 
lee. 

Sterbett,  J.  This  action  was  brought 
mainly  to  recover  $650  paid  by  plaintiff  to 
defendant  in  consequence  of  an  alleged 
mutual  mistake  in  carrying  Into  effect  an 
amicable  partition  ol  real  estate  held  by 
them  as  tenants  In  common.  While 
several  other  Inquiries,  of  minor  Impor- 
tance, are  suggested  by  the  specifications 
of  error,  the  controlling  question  is  wheth- 
er the  evidence  was  such  as  to  justify  the 
court  in  submitting,  as  It  did,  the  question 
of  mutual  mistake  to  the  jury.  The 
facts  and  circuuistances  pertaining  to  the 
contention— all  of  which  are  fully  pwH 
nented  in  the  i-ecord — may  be  epitomized 
thus :  After  Jointly  stocking  and  farming 
for  several  years  a  tract  of  about  260 
acres  held  bj'  them  in  common,  the  plain- 
tiff and  defendant  concluded  to  make,  as 
nearly  as  poHsible,  an  equal  division  of 
their  joint  real  and  personal  property. 
They  first  divided  their  farming  Imple- 
ments, live-stock,  and  all  other  personal 
property,  each  taking,  by  agreement,  a 
moiety  thereof  In  value.  With  the  aid  of 
a  surveyor,  they  then  agreed  upon  a  line 
dividing  the  land,  as  they  intended.  Into 
two  purparts,  containing  each  about  the 
same  number  of  acres,  and  estimated  by 
them  at  the  same  value  per  acre,  exclusive 
of  the  buildings,  all  of  which  were  on  the 
eastern  purpart.  With  the  view,  as  the 
]ury  found,  of  compensating  the  one  to 
whom  the  western  purpart  might  lie  al- 
lotted for  his  intereflt  In  the  buildings  on 
the  eastern  purpart,  they  undertook  to 
determine  their  value,  and,  after  each 
marking  on  paper  the  sum  he  considered 
th«ra  worth,  they  compared  notes,  and 
afterwards  agreed  upon  $1,300  as  the  fair 
value  of  the  buildings.  Having  thus  set- 
tled the  location  of  the  division  Hue,  the 
value  of  the  buildings,  and  arranged  mi- 
nor mattere,  asto  tlmber.lease,  etc.,lt  was  . 
finally  agreed  that  plaintiff  should  take, 
In  severalty,  the  purpart  on  which  the  im- 
provements were,  and ,  defendant  should 
take  the  other.  They  then  went  to  a 
justiceof  the  peace,  and  executed  theagree- 
ment  which  was  given  in  evidence.  In- 
stead of  evidencing  a  purpose  to  make 
an  equal  division  of  the  land,  both  as  to 
quantity  and  value,  coupled  with  com- 
pensation, in  money,  to  the  defendant, 
for  his  interest  in  the  building  on  the  , 
purpart  allotted  to  plaintiff,  the  agreement  ' 
provides  that  the  latter  shall  pay  for  the 
former  $1,300;  and  the  money  was  after- 
wards paid.  It  then  occurred  to  the  plain- 
tiff that  In  carrying  out  the  purpose 
they  had  In  view  throughout  their  nego- 
tiations, and  in  everything  that  was  done 
in  dividing  the  land  and  appraising  the 
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baildingB,  a  mutual  mistake  had  nccurmd, 
whereby  he  had  paid  to  hie  brother-in-law 
f650  more  than  he  Bhoald  havo  paid  ac- 
cording; to  The  basis  on  which  the  parti- 
tion was  actually  made,  or  rather  in- 
tended td  be  made.  Failing:  to  convince 
the  defendant  that  equality  ot  partition 
as  tu  quantity  and  value  of  the  land,  irre- 
spective of  buildlugs,  coupled  with  com- 
pensation, in  money,  for  his  interest  in 
those  improvements,  did  not  mean  that 
he  was  entitled  to  a  lull  half  of  the  land  In 
quantity  and  value,  and  the  whole  valu- 
ation money  of  the  buildings  besides,  in- 
stead of  one-half  thereof,  the  plaintiff 
brought  this  suit  to  recover  the  f650 
which  be  alleges  was  erroneously  paid  by 
motaal  mistake.  The  action,  ot  course, 
proceeds  upon  that  assumption,  and  on 
the  equitable  doctrine  that  relief  will 
generally  be  granted  In  such  cases  when 
the  fact  of  mutual  mistake  is  estab- 
lished by  clear,  precise,  and  indubitable 
evidence.  The  learned  Judge  who  presided 
and  exercised  the  function  of  a  chancellor 
in  this  case  was  doubtless  satisfied  that 
the  evidence  adduced  by  the  plaintiff  was 
of  that  character.  He  accordingly  sub- 
mitted the  testimony  to  the  Jury  in  a  clear 
and  comprehensive  charge,  in  which  they 
were  accurately  and  adequately  instruqt- 
ed  as  to  their  duties,  and 'as  to  the  kind 
and  degree  of  evidence  that  was  required 
to  prove  the  alleged  mutual  mistake,  and 
Justify  a  verdict  in  favor  of  the  plaintiff. 
The  -verdict  establishes  the  plaintiff's  ver- 
sion of  the  controlling  facts.  A  careful 
examination  of  the  evidence  satisfies  us 
that  the  case  was  rightly  submitted  to 
the  jury,  and  that  their  verdict  was  fully 
warranted.  No  chancellor,  with  the  case 
before  him,  on  a  bill  to  reform  the  clause 
in  the  written  agreement  requiring  the 
payment  «>f  f  1,300  Instead  of  9650  by  plain- 
tiff to  defendant,  would,  upon  such  evi- 
dence, hesitate  to  make  a  decree  reform- 
ing the  instrument.  That,  we  take  it,  is 
the  true  test  of  the  plaintiff's  right  to  re- 
cover. Nothing  that  appears  to  have  oc- 
curred since  the  making  of  the  agreement 
can  be  successfully  urged  as  ground  of 
estoppel.  Plaintiff's  general  offer  of  proof, 
and  the  objections  thereto,  are  recited  Jn 
extenso  in  the  first  specification.  An  ex- 
amination of  theae  has  failed  to  disclose 
any  error  in  admitting  the  evldeace.  It 
was  both  competent  and  relevant. 

There  was  no  error  in  refusing  to  aflBrm 
defendant's  fourth  and  seventh  points. 
The  former  ignores  the  main  ground  on 
which  plaintiff's  right  of  recovery  has 
based,  and  the  latter  nndsr-estimates 
the  quality,  quantity,  and  strength  of  the 
proof  in  support  uf  plaintiff's  claim.  In 
affirming  defendant's  third  point,  the 
court  instructed  the  Jury  that  it  they 
found  "the  plaintiff  paid  the  defendant 
the  f 650  for  which  this  suit  was  brought, 
voluntarily,  and  without  any  constraint, 
duress,  coercion,  or  fraud.  In  pursuance  of 
the  contract  between  them  in  evidence. 
and  with  full  knowledge  of  the  facts  and 
circumstances  ot  the  subject-matter  of  the 
contract,  the  plaintiff  cannot  recover  it 
back  in  this  case."  This  was  quite  as 
favorable  to  the  defendant  as  he  was  en- 
titled to.    The  fourth  and  fifth  specifica- 


tions allege  error  in  portions  of  the 
charge  recited  therein.  These  excerpts 
from  the  charge,  as  well  as  the  entire 
charge,  are  self-sustaining,  and  require  no 
vindication  at  our  hands.  There  is  no 
merit  in  the  complaint  that,  the  learned 
Judge  did  not  explain  what  is  meant  by 
the  words  "clear,  precise,  and  indubi- 
table," as  applied  to  the  evidence.  If  do- 
feudaiit  desired  any  explanation  of  these 
words,  he  should  have  requested  It  in  his 
sixth  point,  wherein  he  employs  the  same 
words  for  thesamepurpose.  Hedoubtless 
regarded  that  point  as  sufilciently  plain 
for  the  Jury  to  understand ;  and  it  was 
affirmed  In  bis  own  words,  viz. :  "  Before 
the  executed  contract,  in  this  case,  can  be 
reformed,  changed,  or  altered  by  parol 
testimony,  the  plaintiff  must  satisfy  the 
court,  by  evidence  that  is  clear,  precise, 
and  indubitable,  that  there  was  a  mutual 
mistake  at  the  time  of  making  the  con- 
tract." The  plaintiff  did  thus  satisf.y  the 
court,  as  well  as  the  jury,  that  there  was 
a  mutual  mistake,  as  alleged  by  him,  and 
that  under  it  the  money  in  controversy 
was  paid.  The  evidence  of  that  fact  was 
in  all  respects  quite  sufficient.  The  case 
was  well  and  correctl.T  tried.  The  defend- 
ant's only  trouble  Is  that  the  evidence  was 
overwhelmingly  strong  in  favor  of  the 
plaintiff's  contention,  and  against  the 
" roass^eldt,"  or  "boot-money,"  theory  of 
the  other  side.    Judgment  affirmed. 


(143  Pa.  St.  308) 

Jit  re  Rkbbr's  Estate. 
(Si^Nienw  Court  <ff  Pennsylwonto.  Oct  6, 1891 . ) 
C1U.1K  AQAiNST  Husband's  Estate— Interest. 
Where  the  wife  files  a  claim  against  her 
husband's  estate,  evidenced  by  his  note  payable 
to  her  with  interest  from  date,  she  is  entitled  to 
reoeive  interest  aocmed  during  her  aosband's 
life-time  as  well  a*  after  his  death. 

Appeal  from  orphans'  court,  Berks  coun- 
ty; Hiram  H.  Schwa htz.  Judge. 

Elizabeth  Beber,  wife  of  Thomas  B.  Re- 
ber,  deceased,  filed  a  claim  in  the  orphans' 
court  against  the  estate  of  her  husband. 
The  claim  was  evioenced  by  decedent's 
note,  by  which  he  promised  to  pay  his 
wife  the  face  of  the  note,  with  Interest 
from  date  until  paid.  The  court  allowed 
the  note,  but  disallowed  interest  until 
after  the  death  of  the  maker.  Claimant 
appeals.    Reversed. 

F.  K.  Flood  and  Aag.S.  Sassaman,  tor 
appellant. 

Stebrett,  J.  The  sole  question  in  this 
case  is  whether  appellant,  as  a  creditor  uf 
her  deceased  husband's  estate.  Is  entitled 
to  Interest  on  the  amount  of  her  claim 
evidenced  by  his  note  of  January  27, 1873. 
in  wliloh  he  promises  "to  pay  to  my  wife, 
Elizabeth,  qr  order,  the  sum  of  seventeen 
hundred  and  twenty-five  dollars  on  de- 
mand, with  lawful  interest  from  this  date 
until  paid,  without  defalcation,  value  re- 
ceived." 'There  was  no  question  as  to  the 
genuinenessnf  thenote.nor  any  allegation 
even  that  any  part  thereof,  either  princi- 
pal or  Interest,  had  ever  been  paid,  or  in 
any  way  satisfied.  The  learned  Judge  ap- 
pears to  have  thought,  however,  that  no 
interest  should  be  allowed  until  after  the 
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death  of  the  maker;  becanae  between  has- 
band  and  wife,  as  he  expressed  it,  "  the 
presumption  of  law  is  that  they  lived  oft 
such  Interest,  and  consamed  it  from  year 
to  year;  and  this  presumption  can  only 
be  rebutted  by  showint;  that  husband  and 
wife  lived  apart,  eacli  on  their  own  in- 
come. "  He  evidently  misapplied  the  prin- 
ciple of  presumption  which  sometimes 
arises  from  an  entirely  different  state  of 
facts.    In  the  case  of  an  express,  written 

gromise,  to  pay  interest,  etc.,  such  as  we 
ave  in  this  case,  the  principle  he  intend- 
ed to  Invoke  can  never  become  applicable, 
except  under  special  qualifying  circum- 
stances, which  must,  of  coarse,  be  shown 
by  competent  evidence.  It  is  well  settled 
that  when  a  husband  receives  and  uses 
his  wife's  money  with  her  consent,  but 
wlthoot  any  agreement  to  pay  interest, 
be  will  not,  as  a  general  rule,  be  charge- 
able with  interest;  but,  if  he  receives  the 
money  for  her  nse  and  appropriates  it  to 
bis  own  without  her  permission,  there  is 
no  reason  why,  in  such  case,  beshouldnot 
pay  interest.  May  v.  May,  62  Pa.  St.  213; 
Hamiil's  Appeal,  88  Fa.  St.  863;  Schroyer's 
Appeal,  140  Fa.  St.  420,  21  Atl.  Rep.  415. 
When  he  has  expressly  agreed  in  writing 
to  pay  interest,  his  promise,  in  the  absence 
of  competent  countervailing  evidence, 
should  be  the  measure  of  bis  liability. 
There  was  manifest  error  in  not  allowing 
appellant  interest  from  the  date  of  the 
note,  according  to  the  terms  of  her  hus- 
band's contract.  Decree  reversed,  with 
costs  to  be  paid  by  the  appellees,  and  rec- 
ord remitted  for  further  proceedings  in  ac- 
cordance with  this  opinion. 

(148  Pa.  SL  .526)  

YOLEENANO  V.  DkUM. 

(Supreme  Court  of  PemMt/toaniio.    Oct  5, 1801.) 

JUDOMINT  BT  CONPBSSION — POST-DaTBD  NOTB. 

Where  a  note  dated  April  1, 1888,  and  pay- 
able one  year  after  date,  contains  a  warrant  of 
attorney  empowering  any  attorney  of  any  ooort 
of  record  "to  appear  for  me.  and  confess  )adg.- 
ment  against  me  as  of  any  term, "  for  the  amonnt 
of  the  note,  a  Judgment  entered  August  21, 
1836,  is  valid,  as  the  date  at  the  head  of  the  note 
has  nothing  to  do  with  the  warrant  of  attorney, 
which  was  evidently  intended  to  become  opera- 
tive on  delivery  of  the  note. 

Appeal  from  court  of  common  pleas. 
Lucerne  connty;  Stanley  Woodwabd, 
Judge. 

A.  F.  Yolkenand  entered  Judgment 
against  Milton  Drum  on  a  judgment  note 
given  by  defendant  to  pialntlR.  On  rule 
to  show  canse  the  iudgmont  was  declared 
void  and  set  aside.  Plaintiff  appeals.  Be- 
versed. 

George  H.  Troutmaa  and  John  L/yaeb, 
for  appellant.  John  McGabren  and  .4.  B. 
Bruadage,  fur  appellee. 

Sterbett,  J.  The  Judgment  in  ques- 
tion was  entered  by  virtue  of  a  warrant 
of  attorney  contained  in  defendant's  sealed 
note,  of  which  the  following  is  a  copy : 
"9750.00.  Hazelton,  April  Ist,  1888.  One 
year  after  date  I  promise  to  pay  to  the 
order  of  A.  F.  Volkenund  seven  hundred 
and  fifty  dollars,  with  six  per  cent,  inter- 
est, without  defalcation,  value  received; 
and.  further,  I  do  hereby  empower  any  at- 
v.22A.no.21— 56 


torney  of  any  court  of  record,  within  the 
state  of  Pennsylvania  or  elsewhere,  to  ap- 
pear for  me,  and  confess  Jndgment  against 
me  as  of  any  term,  for  the  abovesum.witb 
costs  of  suit  and  attorney's  commissions 
of  10  per  cent,  for  collection,"  etc.  The 
note  was  filed,  and  judgment  entered 
thereon  by  the  prothonotary,  August  24, 
1886.  In  April,  1888,  a  rule  to  show  cause 
why  the  Judgment  should  not  be  opened 
and  defendantlet  into  a  defense  was  grant- 
ed, and  afterwards  made  absolute.  In 
June,  189u,  on  the  trial  of  the  issue,  it  was 
brought  to  the  notice  of  the  court  that 
the  date  on  the  note  was  abont  18  months 
subsequent  to  the  entry  of  the  Judgment, 
and  tliereupon  a  juror  was  withdrawn 
and  the  cause  continued.  A  rule  was  then 
grunted  to  show  cause  why  the  judgment 
should  not  be  stricken  off,  and  the  issue 
dismissed  was  afterwards  made  absolute. 
To  that  action  of  the  court  the  plaintiff 
excepted,  and  took  this  appeal.  The  single 
question  is  whether  the  learned  Judge 
erred  in  holding  that  the  Judgment  was 
void,  and  ordering  it  to  be  stricken  from 
the  record.  We  think  he  did.  The  war- 
rant of  attorney  was  not  dependent  for 
its  efficacy  on  the  date  placed  at  the  bead 
of  the  note.  The  purpose  of  that  date 
was  to  designate  the  day  of  payment. 
The  promise  was  to  pay  in  one  year  from 
April  1,1888.  It  might  as  well  have  been 
drawn  so  as  to  read,  "On  the  first  day  of 
April,  1889,  I  promise  to  pay,"  etc.  The 
note  was  evidently  post-dated.  It  was 
actually  executed  and  delivered  before  the 
judgment  was  entered,  but  how  long  be- 
fore does  not  appear.  It  cannot  be  doubt- 
ed, as  a  physical  fact,  that  the  note  was 
in  plaintiff's  possession  before  he  delivered 
it  to  tt)e  prothonotary.  In  the  absence  of 
any  evidence  to  the  contrary,  it  must  be 
presumed  that  the  note  was  executed  and 
delivered  to  plaintiff  as  evidence  of  an  ex- 
isting debt  payable  on  a  day  certain  in 
the  then  future,  via.,  in  one  year  from  April 
1, 1888,  and  that  the  warrant  of  attorney 
was  incorporated  therein  as  a  further 
measure  of  security,  end  for  the  purpose 
of  facilitating  collection  of  the  debt  after 
maturity.  There  is  nothing  on  the  face  of 
the  paper  to  indicate  that  the  warrant 
was  intended  to  be  available  only  at  a 
future  time,  or  In  the  event  of  default, etc.. 
as  in  the  case  of  Stokely  v.  Robinson,^ 
Pa.  St.  316.  On  the  contrary,  the  lan- 
guage employed  shows  that  it  was  intend- 
ed to  become  operative,  at  the  pleasure  of 
the  payee.  Immediately  on  delivery.  The 
error  into  which  the  learned  judge  fell  was 
in  assuming  that  it  was  inoperative  prior 
to  the  date  found  on  the  note.  It  has 
been  suggested  by  tbe  appellee  that  plain- 
tiff Is  estopped  from  alleging  error  in  the 
orderstriking  off  tbe  judgment,  because  he 
acquiesced  in  the  action  of  the  court  by  sub- 
Hpquently  withdrawing  the  note  from  the 
files,  and  entering  judgment  thereon  anew. 
No  such  subsequent  action  of  tbe  plain- 
tiff appears  in  this  record ;  but,  assuming 
that  he  did  what  is  alleged,  it  would  be  a 
sufficient  answer  to  say  that  he  ought  not 
to  be  prejudiced  by  a  vain  attempt  to 
protect  himself  as  best  he  could  from  the 
consequences  of  an  erroneous  order  of  the 
court.    If  that  order  was  unwarranted,  a« 
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we  think  It  was,  the  error  cannot  be  con- 
doned by  plaintifTs  effort  to  protect  him- 
self against  the  poBBlble  consequenceB 
thereof.  The  order  striking  ofl  the  jtfdg- 
ment  is  reversed, and  judgmentreinstated. 

a«  Pa.  St.  217)         

In  re  Hihbs'  Estate. 
{Supreme  Court  ofPenngylmmia.    Oct  5, 1891.) 

CJOSSTBDCTION  OF  WiLL— AOOtTMULATION  OP  IN- 
COME. 

A  devise  of  an  estate  in  trust,  with  direc- 
tions to  the  trustee  to  pay  to  the  cestui  que  trust 
so  much  of  the  income  as  he  may  deem  neces- 
sary, and  to  invest  the  balance  for  bis  benefit,  is 
valid,  as  it  only  directs  a  temporary  accumula- 
tion of  the  income  in  the  interest  ut  judicioas 
management  of  the  trust- estate,  and  not  a  per- 
manent accumulation,  contrary  to  Act  Fa.  April 
18, 1853,  S9,  (Purd.  Dig.  p.  1460,)  providing  that  no 
property  shall  be  so  disposed  of  that  the  rents, 
Issues,  etc.,  thereof  shall  be  wholly  or  partially 
accumulated  for  any  longer  term  than  the  life  of 
the  grantor,  settler,  or  testator,  and  21  years 
from  his  death. 

Appeal  from  orphans'  court,  Bocks 
county;  Aahon  S.  Swartz,  Judge. 

Exceptions  of  James  (i.  Hlbbs.  trustee  of 
Spencer  B.  Hibbs  under  the  will  of  James 
G.  Hlbbs,  to  the  decree  of  the  orphans' 
court  affirming  the  auditor's  report.  Be- 
versed. 

James  G.  Hlbbs,  8r.,  by  his  last  will 
and  testament,  dated  the  12th  day  of  No- 
vember, 1880,  and,  admitted  to  probate  by 
the  register  of  wills  of  Bucks  county  on 
the  28th  day  of  December,  1882,  inter  alia. 
devised  and  bequeathed  as  follows :  "  Item 
fourth.  1  give  and  bequeath  to  my  sou 
Spencer  B.  Hlbbs  the  other  half  of  my  es- 
tatei  less  the  Interest  of  five  thousand 
dollars,  which  I  hereby  give  to  his  son, 
Henry  C.  Hlbbs,  and  five  hundred  dollars, 
which  I  give  to  ills  daughter,  Olive  Hibbs, 
after  his  decease,  absolutely.  The  one- 
half  given  to  Spencer  B.  Hibbs  Is  to  be 
held  intrust  by  my  son  James  O.  Hibbs; 
and  In  case  Spencer  should  die  before  his 
wife,  Kate  Hlbbs,  I  hereby  give  to  his  said 
wife  one  hundred  dollars  a  year,  to  be 
paid  to  her  during  life  by  James  6.  Hibbs, 
trustee  of  Spencer  B.  Hibbs.  •  •  • 
Ninth.  The  said  trustee  is  hereby  empow- 
ered to  receive  the  Interest  on  the  portion 
of  the  estate  bequeathed  to  Spencer,  and 
pay  over  to  him  whatever  portion  of  it 
he  'Shall  deem  necessary  for  him  to  have; 
the  balance,  if  any,  to, be  Invested  by  him 
for  his  benefit.  The  said  Spencer  shall  not 
have  power  to  anticipate  or  spend  any 
portion  thereof,  and  no  part  of  such  prin- 
cipal is  to  be  paid  to  any  assignee  of  my 
said  son  Spencer,  or  to  any  creditor  who 
may  seek,  by  legal  proceedings,  to  ob- 
tain the  same.  Tenth.  And,  as  I  bought 
the  farm  of  Daniel  P.  Nelson,  in  Middle- 
town  township,  Bucks  county,  for  which  I 
gave  ten  thousand  dollars,  and  gave  it  to 
my  son  James,  I  hereby  direct  that  he 
shall  pay  my  son  Spencer  four  hundred 
dollars  a  year  in  lieu  of  said  farm  and  over 
and  above  the  Income  of  his  moiety  of  my 
estate,  which  is  also  to  be  held  in  trust 
by  my  son  James,  the  same  as  the  other 
moiety  of  my  estate  bequeathed  to  him, 
the  said  Spencer.  •  •  •  Thirteenth.  At 
the  death  of  my  son  Spencer  I  give,  devise, 
and  bequeath  the  one  moiety  of  my  estate 


which  I  have  given  In  trust  to  my  son 
James  for  the  use  and  benefit  of  my  son 
Spencer  during  his  natural  life  to  such 
person  or  persons  as  my  son  James,  In  his 
late  will  and  testament,  shall  designate 
and  appoint:  provided,  however,  that 
such  designation  and  appointment  shall  in 
no  manner  affect,  change,  or  alter  any  of 
the  provisions  of  my  will  in  favor  of  my 
daughter-in-law  Kate,  the  wife  of  Spen- 
cer, or  his  son,  Henry,  or  his  daughter, 
Olive.  Fourteenth.  And  now  I  hereby 
constitute  and  appoint  my  son  James  and 
George  Ross  my  executors  of  this,  my 
last  and  only  will  I  have  ever  made." 
James  G.  Hlbbs,  the  trustee  of  Spencer  B. 
Hibbs,  accepted  this  trust,  and  on  the 
16th  of  September,  1886,  filed  a  first  ac- 
count, wherein,  among  other  matters, 
he  charged  himself  with  an  accumulation 
of  income  upon  the  estate  of  his  cestitl 
que  trust  of  95,311.r>2,  of  which  the  sum 
of  $2,644.76  constituted  accumulated  in- 
come received  by  him  as  trustee,  derived 
from  the  trust-estate  within  the  period  of 
one  year  preceding  his  settlement,  the 
remainder  having  accumulated  while  the 
executors  had  charge  of  the  estate.  The 
cestui  que  trust,  Spencer  B.  Hibbs,  pre- 
sented a  petition  to  the  orphans'  court, 
praying  for  a  decree  directing  that  the 
trustee  pay  to  him  absolutely  the  accu- 
mulations of  income  in  his  hands,  and 
such  as  he  might  hereafter  receive,  upon 
the  ground  that  the  direction  contained 
in  the  ninth  item  of  the  will  of  the  testa- 
tor, ordering  the  trustee  to  Invest  the  bal- 
ance of  the  income.  If  any,  not  paid  over 
to  the  cestui  que  trust,  is  in  violation  of 
the  provisions  of  the  act  of  assembly 
prohibiting  accumulations,  approved  18th 
of  April,  1853,  f  P.  L.  503.)  The  court  re- 
ferred the  whole  matter  to  an  auditor,  to 
report  his  conclusions  and  a  form  of  decree 
for  approval.  The  auditor  filed  bis  re- 
port March  22, 1887,  and  reported  a  decree. 
inter  uifH,  in  favor  of  the  prayer  of  the 
cestui  que  trust  as  to  the  accumulations 
of  income,  and  directing  the  payment  to 
the  cestui  que  trustor  the  sum  of  f 2,644.76, 
less  the  expenses  of  the  audit.  Exceptions 
were  filed  as  to  these  conclusions  and  de- 
cree submitted  by  the  auditor,  and  on 
September4, 1888,  the  orphans'  court  made 
a  final  decree,  dismissing  the  exceptions, 
and  confirming  the  decree  submitted  by 
the  auditor. 

The  act  of  April  18, 1858.  §  9,  provides 
that  "no  persons' shall,  after  the  passage 
of  this  act,  by  any  deed,  will,  or  other- 
wise, settle  or  dispose  of  any  real  or  per- 
sonal property  so  and  fn  such  manner 
that  the  rents,  Issues,  interests,  or  profits 
thereof  shall  be  wholly  or  partially  ac- 
cumulated for  any  longer  term  than  the 
life  or  lives  of  any  such  grantor  or  gran- 
tors, settler  or  settlers,  or  testator,  and 
the  term  of  twenty-one  years  from  the 
death  of  any  such  grantor,-8ettIer,  or  testa- 
tor; that  is  to  say,  only  after  such  decease 
during  the  minority  or  respective  minori- 
ties, with  allowance  for  the  gestation  of 
any  person  or  persons  who,  under  the  uses 
and  trusts  of  the  deed,  will,  or  assurance 
directing  such  accumulation  would,  tor 
the  time  being,  n  of  full  age,  be  entitled  un- 
to the  rents,  issues,  interests,  and  profits 
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BO  directed  to  accnmulate.  And  In  every 
case  where  any  accumalation  ehall  be  di- 
rectiMl  otherwise  than  as  aforesaid,  such 
direction  shall  be  null  and  void  In  so  tar 
as  it  shall  exceed  the  limits  ol  thlaact.and 
the  rents,  issues,  interests,  and  proBts  ro 
directed  to  be  accumulated,  contrary  to 
the  provisions  ot  this  act,  shall  go  to  and 
be  received  by  such  person  or  persons  as 
would  have  been  entitled  thereto  If  such 
accumulation  had  not  been  directed." 
,  Purd.  Dig.  p.  1460. 

Qt!0.  Ross,  for  appellant.    Beary  Lear 
and  Watson  A  Stout,  for  appellee. 

Stxrrbtt,  J.  There  are  two  clasDes  ot 
cases  In  which  the  question  of  accumula- 
tions has  been  raised  in  this  court  since 
the  passage  of  the  act  otl853:  (1)  That 
In  which  the  maniftist  purpose  of  the  tes- 
tator was  to  add  such  accumulations  per- 
manently to  and  make  tbeui  take  the  des- 
tination ot  the  original  trust-estate, 
(Washington's  Estate,  76  Pa.  St.  102;  Mc- 
Kee's  Appeal,  96  Pa.  iSt.  277;  Carson's  Ap- 
peal, 99  Pa.  St.  325;  Grim's  Appeal,  109 
Pa.  St.  891, 1  Atl.  Rep.  212;)  and  (2)  that 
in  which  the  accumulations  were  Intended 
to  be  temporary,  and  in  the  interest  ot  Judi- 
cious management,  (£berly's  Appeal,  110 
Pa.  St.  95.  1  Atl.  Sep.  330.)  The  first  i!ame 
plainly  within  the  prohibition  of  the  stat- 
ute; the  second  did  not.  The  purpose  ot 
the  statute  was  to  prevent  permanent  ac- 
cnmnlatioDS.  not  to  interfere  with  judl- 
clous  management.  The  present  case  falls 
within  thesecond class.  Thewboleineome 
Is  given  in  trust,  and  must  be  used  for  the 
benefit  ot  Spencer  Hibbs;  but,  as  the  "tes- 
tator appeamto  have  foreboded  the  thrift- 
less "  character  of  the  beneficiary,  he  sub- 
stituted the  discretion  of  a  trustee  as  to 
the  manner  of  its  use.  The  power  vested 
In  this  trustee  to  withhold  and  invest  part 
ot  the  Income  must  be  so  construed, if  pos- 
sible, as  to  make  it  operative.  It  does  not 
in  terms,  nor  by  necessary  Implication, 
require  permanent  accumulations.  As  al- 
ready seen,  the  whole  income  arising  dur- 
ing the  trust  must  be  used  for  Spencer's 
benefit.  Id  common  prudence,  a  contin- 
gent fund  should  be  provided  in  anticipa- 
tion of  decrease  of  income,  sickness,  and 
the  like;  and  the  natural  inference  is  that 
the  discretion  was  vested  In  the  trustee 
with  this  view.  The  accumulation  was  to 
be  temporary,  and  in  the  interest  of  jiidi- 
cioas  management.  The  record  does  not 
show  that  the  amount  already  set  apart 
is  unreasonable  in  the  clrcumstanceg,  and 
we  cannot  assume  that  the  trustee  has 
abused  his  discretion.  Decree  reversed, 
with  costs,  to  be  paid  out  nf  the  trust 
fund,  and  record  remitted  for  further  pro- 
ceedings in  accordance  with  the  forgoing 
opinion. 
a«  p».  St  374)      — ~~" 

Jones  et  al.  v.  Prmnstlvania  R,  Co. 
(Supreme  Court  of  Pennsylvania.  Oct  6, 1891.) 
CoMFBOKisB— Right  to  Rbscini>. 
Where,  pending  a  suit  against  a  railway 
company  for  injury  to  plalutiff's  land,  plaintiff, 
by  contract  under  seal,  agrees  tbat  the  land  may 
be  valued  by  two  named  appraisers,  and  tbat  on 
the  payment  of  this  valuation  by  defendant  he 
will  convey  the  land  to  it,  and  release  all  claims 
for  damages,  he  cannot  repudiate  his  contract,  re- 


fase  to  accept  the  valuation  made  by  the  apprais- 
ers and  tendered  by  defendant,  and  proved  to 
recover  the  damages  he  agreed  to  release. 

Appeal  from  court  of  common  pleas, 
Philadelphia  county. 

William  Jones  sued  the  Pennsylvania 
Railroad  Company  for  damages  tor  conse- 
quential injury  to  his  land.  Pending  the 
suit  plaJntitt  died,  and  Sarah  M.Jones  and 
Annie  E.  Jones,  executrlces  of  William 
Jones,  were  substituted  as  plaintiffs. 
Judgment  for  plaintiffs.  Defendant  ap- 
peals.   Reversed. 

Defendant's  first,  second,  third,  and 
fourth  assignments  of  error  mentioned  in 
the  opinion  were  as  follows:  "(1)  The 
court  below  erred  In  charging  the  Jury  as 
follows :  '  The  agreement,  and  the  action 
under  It,  is  not  a  defense  to  this  action, 
and  its  consideration  as  a  defense  is  with- 
drawn from  the  Jury.'  (2)  The  court  be- 
low erred  In  declining  the  defendant's  sev- 
enth point,  which  point  was  as  follows: 
'  Under  the  special  plea  filed  In  this  case  on 
October  12, 1886,  It  the  Jury  find  the  follow- 
Ing  facts,  viz. :  Tbat  in  the  year  1R83,  after 
the  bringing  of  this  suit,  the  plaintiff  and 
the  defendant  entered  into  the  agreement 
In  writing  dated  November  7, 1883,  which 
has  been  admitted  in  evidence;  that  after- 
wards, viz.,  on  November  26, 1888,  Henry 
R.  Onmroey  and  Craig  D.Ritchie  made  the 
appraisement  in  writing  which  has  been 
offered  in  evidence ;  that,  before  any  repu- 
diation or  attempted  repudiation  of  the 
said  agreement  on  the  partot  the  plaintiff, 
the  defendant  afterwards,  vis.,  on  Decem- 
ber 26,  1888,  by  resolution  of  Its  board  of 
directors,  accepted  the  terms  of  the  said 
agreement  and  appraisement;  and  that 
afterwards,  to-wlt,  December  31',  1884,  the 
defendant  tendered  to  the  plaintiff  the 
sum  of  f  17,658, being  the  full  consideration 
for  the  said  property,  with  Interest,  to- 
gether with  the  deeds  for  execution,  which 
have  been  also  offered  In  evidence;  and 
that  the  plaintiff  thereupon  refused  to  ac- 
cept the  said  purchase  money,  and  to  ex- 
ecute, or  cause  to  be  executed,  the  said 
deeds,— their  verdict  should  be  for  the  de- 
fendant.' (3)  The  court  below  erred  in 
declining  the  defendant's  eighth  point, 
which  point  was  as  follows:  '  If  the  Jnry 
believe  from  the  evidence  that  the  facts  set 
forth  in  the  additional  special  plea,  filed 
October  12,  1886,  are  true,  their  verdict 
should  be  lor  the  defendant.'  (4)  The 
court  below  erred  in  declining  the  defend- 
ant's second  point,  which  point  was  as 
follows:  '  If  the  Jury  believe  thatthe  plain- 
tiff agreed  with  the  defendant  to  sell  to  It 
the  properties  In  suit  at  values  or  prices  to 
be  determined  by  arbitrators,  and  that 
the  arbitrators  duly  fixed  said  values  or 
prices,  and  awarded  the  sums  to  the 
plaintiff,  and  that  the  defendant  accepted 
and  approved  said  award,  and  tendered 
to  the  plaintiff  the  said  sum  fixed,  and 
also  tendered  to  the  plaintiff  tor  execution 
a  deed  and  release  to  be  signed  by  bim, 
but  which  was  declined  and  refused  by 
said  plaintiff,  the  verdict  in  this  action  for 
damages  to  the  properties  must  be  tor  the 
defendant.'" 

A.  H.  Wtaterateen  and  Qeo.  Tucker  Biap^ 
bum,  tor  appellant.  Theodore  F.  Jeakiaa, 
tor  appellees. 
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Orebn,  J.  This  proceeding  Is  not  a  bin 
in  eqnity  to  compel  the  epecifle  perform- 
ance of  a  contract  for  the  Bale  ol  land,  nor 
le  It  an  action  to-i-ecorer  damages  for  the 
breach  of  aoch  a  contract.  On  the  con- 
trary, It  la  an  action  of  case  brought  by 
the  owner  of  land  against  a  railroad  com- 
pany to  recover  conHequentlal  damages 
for  Injury  to,  without  taking  any  part  of, 
the  plaintiff's  land.  On  the  trial  the  de- 
fendant gave  in  evidence  an  agreement  l(i 
writing  and  under  seal  between  the  par- 
ties, which  was  made  after  the  action  was 
brought  and  while  It  was  pending,  the 
flobstance  of  which  was  that  the  parties 
agreed  to  submit  the  question  ot  valua- 
tion of  the  plaintiff's  premises  to  persons 
named,  and  that  thereupon  the  defendant 
flhonld  pay  the  amount  of  the  valuation 
to  the  plaintiff  upon  bis  giving  a  good  fee- 
airaple  title  for  the  premises  to  the  defend- 
ant clear  of  incumbrances.  It  was  further 
agreed  that  the  price,  when  paid,  should 
operate  as  a  release  of  all  claims  of  every 
character  which  the  owner  could  malce, 
from  the  location  of  the  road  to  the  date 
ot  the  purchase.  The  defendant  further 
gave  in  evidence  proof  that  a  valuation 
was  subsequently  made  by  the  persons 
named;  that  thedefendant  thereupon  ten- 
dered payment  of  the  amount  of  the  valu- 
ation, together  with  a  deed  for  execution, 
and  also  proper  releases  of  liens ;  but  that 
the  plaintitf  positively  refused  either  to  re- 
ceive the  money,  or  to  execute  any  deed 
for  the  premises,  or  to  obtain  any  release 
of  liens.  He  also  gave  notice  that  he 
wonld  not  be  bound  by  the  valuation  ot 
the  appraisers,  because  they  had  not  given 
him  as  much  as  he  wanted.  In  short,  he 
tilmply  violated  his  contract,  and  then 
proceeded  to  try  his  action  to  recover 
damages  in  entire  disregard  ot  bis  agree- 
ment. 

The  learned  court  below  instructed  the 
Jury  that  the  agreement,  and  the  action 
under  It,  were  not  a  defense  to  the  present 
action,  and  withdrew  it  from  the  consid- 
eration of  the  Jury  altogether.  No  reason 
was  given  by  the  court  for  this  ruling, 
and,  no  opinion  having  been  filed,  wo  are 
not  informed  as  to  what  the  reasons  .were. 
As  we  are  not  able  to  take  that  view  of 
the  contract  between  the  parties,  we 
would  have  been  glad  to  know  upon 
what  grounds  the  learned  court  proceeded 
in  rejecting  the  agreement  altogether.  It 
is  a  perfectly  lawful  contract,  which  the 
parties  were  entirely  competent  to  make. 
It  was  carried  into  effect  by  the  apprais- 
ers having  made  the  valuation  In  ques- 
tion, it  was  never  revoked  by  the  plain  tiii, 
and  the  defendant  tendered  full  compliance 
with  its  terms.  Why  was  not  the  plain- 
tiff bound  to  perform  it  on  his  part?  It  is 
contended  by  the  learned  counsel  for  the 
appellee  that  the  onl.v  remedies  available 
to  the  defendant  under  it  would  he  by  a 
bill  for  specific  performance,  or  an  action 
to  recover  damages  lor  its  breach,  and 
that  at  most  it  can  be  considered  as  an 
accord  and  satisfaction,  but  void  as  a  de> 
fense,  because  there  was  no  satisfaction. 
But  these  propositions  do  not  meet  the 
question.  "The  agreement  is  set  up  by  the 
defendant  to  prevent  the  recovery  ot  dam> 
ages,  ln~  accordance  with  the  terms  of  the 


agreement.  Why  la  it  not  a  defanae?  It 
is  no  answer  to  say  tbat  the  defendant 
might  have  filed  a  bill  tor  8|>eciac  perform- 
ance, or  might  have  broagiit  an  action  to 
recover  damages  for  its  breach.  The 
defendant  has  done  nothing  of  that  kind. 
It  has  simply  asked  that  the  plaiatltf  shall 
be  held  to  his  contract.  No  blU  for  spe- 
cific performance  has  been  filed,  and  the 
rules  which  pertain  to  chat  kind  of  remedy 
have  no  place  in  the  discusHlon.  Tfaesame 
is  true  as  to  the  action  to  recover  dam- 
ages tor  breach  of  the  contract.  No  such 
action  has  been  brought,  and  the  consid- 
eration of  that  subject  is  not  pertinent. 
The  question  simply  is,  shall  the  plaintiO 
be  permitted  to  recover  damages  for  a 
conspqueutial  injury  to  his  land,  and  also 
keep  the  land,  when  he  agreed  with  the 
defendant  that  he  would  release  the  dam- 
ages if  the  defendant  would  pay  him  for 
the  land  a  price  to  be  fixed  by  persons 
agreed  apon,  and  the  defendant  has 
offered  to  pay  the  price  anil  tendered  the 
money  for  it?  Why  should  he  be  permit- 
ted to  do  this  in  violation  of  his  contract? 
There  is  nothing  contrary  to  law  In  such 
a  contract.  In  the  case  of  Hallway  Co.  v. 
Swank,  105  Pa.  St.  666,  we  sustained  such 
a  contract,  and  compelled  the  owner  to 
abide  by  it,  although  it  wns  not  by  any 
means  so  precise  and  specific  as  this  one^ 
and  contained  no  express  provision  releas- 
ing damages,  and  although,  also,  in  that 
case  the  land  of  the  o^ner  was  taken, 
whereas  here  It  is  not.  We  held  there 
that  "an  agreement  between  a  lind-owner 
and  a  railroad  company  to  sell  the  latter 
a  right  of  way  across  the  premises  ot  the 
former  covers  all  damages,  ot  whatsoever 
sort,  suffered  by  the  land-owner, — all  for 
which  he  is  legally  entitled  to  compensa- 
tion." In  the  present  case  there  is  an  ex- 
press provision  in  the  contract  that  the 
payment  ot  tne  price  shall  release  "all 
claims  of  every  character  that  the  owners 
could  make. "  It  cannot  be  that  the  own- 
er shall  be  permitted  to  refuse  payment  ot 
the  price, and  then  say, "The  price  has  not 
l)een  paid, and  therefore  I  am  not  bound." 
Moreover,  in  this  case  no  land  is  taken  by 
the  defendant.  If  the  plaintiff  chooses,  he 
can  keep  hlBland,— allot  it,— but  It  cannot 
be  tolerated  that  he  shall  both  keep  his 
land  and  recover  damages  contrary  to  bis 
agreement  besides;  and  therefore  it  is  that 
the  refusal  ot  the  wife  to  Join  in  the  deed 
for  the  land  is  ot  no  possible  consequence. 
The  only  result  ot  such  refusal  is  that  a 
conveyance  of  the  land  cannot  be  com- 
pelled without  a  tender  ot  the  whole  price 
for  a  deed  signed  by  the  husband  alone. 
But  here  there  Is  no  question  of  com- 
pelling a  conveyance  of  the  land.  Thede- 
fendant is  not  obliged  to  have  such  a  con- 
veyance in  order  to  make  out  its  defense. 
Tlie  only  question  is,  shall  the  plaintlR 
keep  his  contract?  We  know  of  no  rea- 
son why  he  should  not.  If  he  chooses  to 
break  his  contract,  and  refuse  to  receive 
what  he  agreed  he  would  receive  for  his 
land,  with  a  release  of  his  consequential 
damages,  be  can  keep  his  land,  but  he  can- 
not keep  his  land  and  recover  the  dam  ages 
both.  There  is  no  question  of  accord  and 
satisfaction  in  the  case,  and  a  discussion 
ut   that  question   is  without   relevancy. 
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The  first,  second,  third,  and  tonrtb  asr 
slfcnmenta  are  sustained,  and  on  them  the 
jQdement  Is  reversed.  Judgment  reversed, 
and  new  venire  awarded. 

a«  Pa.  St  SSS)         - 

Wagner  et  al.  v.  Dwellikg-Houbb  Ins.  Co. 
(Supreme  Ccniirt  ofPennsulvania.   Oct.  6, 1891.) 

INSUIUNCE— WUVER  OF  CiOSDITIOltS. 

Where  the  adjuster  of  an  insutanoe  com- 
pany adjusts  and  oompromiaes  a  losa,  ttgreeing  to 
pay  in  a  few  days  the  loss  as  adjustiad,  the  com- 
pany waives  the  oonditions  of  the  poUoy,  and 
cannot  set  up  such  conditions  as  a  defense  to  an 
action  by  the  assured  for  the  sam  agreed  to  be 
paid  by  the  adjustment 

Appeal  from  court  of  Gommon  pleas, 
Bradford  county;  H.  M.  Sbblt,  Jud^e. 

8ult  by  John  Wagner  and  others  against 
the  Dwelling-House  Insurance  Company 
of  Boston  for  the  amount  of  plaintiffs'  fire 
loss  as  adjusted  by  defendant's  adjuster. 
Judgment  for  plaintiffs.  Defendant  ap- 
.  peals.    Affirmed. 

C.  Stuart  Patterson  and  Bodaejr  A,  Mer- 
eur,  for  appellant.  Wm.  Maxwell,  for  ap- 
pellees. 

Sterrett.  J.  This  action  was  ground- 
ed, not  so  much  on  defendant's  contract, 
as  evidenced  by  its  policy  of  iuaurance,  as 
upon  the  agreement  made  after  the  fire, 
by  which  plaintiffs'  claim  of  fl,683.21for 
loss,  etc..  was  compromised  and  settled 
'  for  $1,520.10,  payable  in  a  week  or  10  days 
thereafter.  In  plaintiffs'  declaration  or 
statement  of  claim,  the  policy  of  Insur- 
ance, loss  by  fire,  proof,  and  amended 
proof  of  loss,  offer  to  turnlsh  any  other  in- 
formation that  might  be  requested,  etc., 
are  fully  set  forth  as  inducement  to  the  al- 
leged com  promise  and  promise  to  pay. 
After  reciting  all  these,  and  averring  that 
"no  other  or  further  complaint  was  made 
nor  information  asked  by  said  defendant 
from  said  plaintiffs,  In  relation  to  the  cir- 
cumstances of  the  fire  aforesaid,  or  the 
loss  and  damage  thereby  suffered,"  the 
plaintiffs  further  aver  that,  "on  or  about 
the  l8t  day  of  February,  1889,  the  said  de- 
fendant, by  Its  duly-authorized  agent,  "W. 
H.  Melchert,  came  npbn  the  premises 
•  •  *  where  the  fire  occurred,  and  where 
the  loss  and  damage  to  said  plaintiffs  was 
suffered,  and  then  and  there  compromised, 
adinsted,  and  settled  with  said  plaintiffs 
their  claim  of  »1,683.21  for  the  sum  of  f  1,- 
52U.10,  under  an  agreement  with  said 
plaintiffs  that  said  sum  should  be  paid 
them  by  defendant  within  a  week  or  ten 
days  thereafter,  in  full  satisfaction  of 
their  claim  for  their  loss  and  damage 
aforesaid."  In  its  affidavit  of  defense, 
the  company  alleges  that  in  February, 
1889,  another  or  third  "proof  of  loss  was 
askad  for  by  it  through  its  agent,  W.  H. 
Melchert,  and  one  was  exec  jted  and  given 
by  suld  plaintiffs  to  said  agent  .of  said  de- 
fendant, wherein  theamountof  said  plain- 
tiffs'claim  from  said  defendant,  asset  forth, 
was  11,520.10,"  etc.;  but  it  denies  that 
Melchert,  cither  In  behalf  of  the  company 
or  of  himself,  compromised,  adjusted,  and 
settled  with  the  plaintiffs,  as  alleged  In 
their  statement.  As  a  witness  on  behalf 
of  the  defendant,  Melchert  testified  on  the, 
ti-ial  that  he  was  then,  and  had  been  for 


over  five  years,  in  the  employ  of  the  com- 
pany as  Its  special  agent  and  adjuster; 
that  as  sach  he  visited  the  premises  of 
the  plaintiffs  in  February,  1889,  "for  the 
purpose  of  adjusting  the  loss,  and  Investi- 
gating the  circumstances. "  In  answer  to 
the  question,  "State  whether  or  not  yon 
adjusted  the  loss  with  them  tbatday,"his 
reply  was,  "  I  did. "  Huf  nrther  tes  tlfied ,  in 
substance,  that,  after  the  loss  had  been 
adjusted,  the  plaintiffs,  in  bis  presence,  exe- 
cuted a  proof  of  loss,  which  be  forwarded 
to  the  company  within  24  hours  there- 
after. The  plaintiffs  both  testified  on  the 
trial  fully  and  circumstantially  to  the  facts 
connected  with  the  compromise  and  set- 
tlement of  their  loss  by  Melchert,  as  agent 
of  the  company,  in  February,  1889,  sub- 
stantially as  averred  in  their  statement  of 
claim  above  quoted.  They  both  denied 
that  they  then  signed  an  additional  proof 
of  loss,  but  admitted  signing  a  paper  con- 
taining, as  they  were  Informed,  the  terms 
of  settlement  made  with  Melchert.  The 
controlling  issue  was  one  of  fact,  viz., 
whether  plaintiffs'  claim  was  comjiro- 
mised,  and  payment  thereof  promised,  as 
averred  in  the  statement.  That  question 
was  fairly  submitted  to  the  Jury,  and 
found  In  favor  of  the  plaintiffs.  That 
finding  of  fact  was  conclusive  against  the 
defendant,  and  virtually  disposed  of  every 
ground  of  defense  based  on  conditions 
contained  In  the  policy.  "  Where  an  insur- 
ance company,  after  a  loss,  has  adjusted  the 
claim  therefor,  and  has  agreed  to  pay  a 
certain  sum  in  liquidation  of  the  claim,  it 
cannot,  in  an  action  setting  forth  such 
facts,  object  that  the  action  was  not 
brought  within  the  time  limited  in  the 
policy.  In  snch  a  case,  the  action  is  not 
npon  the  policy,  but  upon  the  agreement 
to  pay.  Neither,  in  such  case,  can  it  set 
up  a  breach  of  warranty  or  of  any  of  the 
conditions  of  the  policy  in  defense,  for  ad- 
Justing  the  loss  and  promising  to  pay  it  is 
a  waiver  of  all  breaches  on  the  part  of 
the  assured,  and  of  all  defenses  which 
might  have  been  made,  except  for  such 
waiver.  A  breach  of  warranty  or  of  any 
condition  in  the  policy  must  be  insisted  on 
when  the  claim  is  made,  and  before  an 
agreement  to  pay  the  loss  has  been  made. " 
2  Wood,  Ins.  §  450.  In  other  words,  after 
an  adjustment  or  compromise  of  the 
claim,  it  is  too  late  to  Impale  the  plaintiff 
on  any  of  the  sharp  conditions  sometimes 
found  in  policies  of  insurance.  For  the 
purpose  for  which  it  was  offered,  then) 
was  no  error  in  admitting  the  testimony 
referred  to  in  the  first  and  second  specifi- 
cations. Nor  was  there  any  error  in  those 
portions  of  the  charge  recited  in  the  third, 
fourth,  and  fifth  specifications,  nor  in 
answering  either  of  defendant's  four 
points.  In  view  of  the  controlling  facts 
found  by  the  jury,  and  above  referred  to, 
the  questions  Intended  to  be  raised  by 
those  points  became  wholly  Immaterial. 
Judgment  affirmed. 


' OM  Pa.  St  28) 

.  Westafer  v.  KOONS. 
(Supreme  Court  of  Pennsylvania.    Oot  6, 1891.) 

FSTITIOK  TO  Bar  CoNTINOSKT  RsHAIKnBK. 

In  a  proceeding  to  bar  a  remainder  oontln. 
gent  upon   »   life-tenant   dying  without   issue. 
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brouKht  under  Act  Ts.  April  18,  1868,  (P.  L.  BOS,) 
wbioh  provides  that  upon  application  real  estate 
may  be  sold  whenever  it  "shall  be  entailed,  or 
continent  remainders  or  executory  devises  shall 
be  limited  thereon,"  and  that  "the  petition  shall 
set  forth  an  explanation  of  the  title  and  of  the 
purpose  to  bar  the  entail,  defeat  the  contingent 
remainder, "  etc.,  where  the  purpose  to  defeat 
the  contingent  remainder  is  not  stated  in  the  pe- 
tition, the  proceedings  are  fatally  detective,  and 
B  purchaser  will  not  be  compelled  to  take  a  title 
founded  on  the  decree  therein. 

Appeal  from  court  of  common  plras, 
Cumberland  county;  W.F.Sadler, Judge. 

Cane  stated  between  William  Westafer, 
executor,  etc.,  of  Samuel  Westafer,  de- 
ceased, and  James  Koons,  in  the  nature 
of  a  special  verdict,  for  tlie  opinion  of  the 
court  as  to  whether  the  orphans'  court  of 
Cumberland  county  had  jurisdiction  of 
proceedings  to  bar  a  contingent  remain- 
der, so  that  a  conve.vance  tendered  to  the 
purchaser  would  carry  a  title  to  the  re- 
mainder. Defendant  appeals  from  a  judg- 
ment for  plaintiff.    Reversed. 

A.  B.  ShHipe,  for  appellant.  Henderson 
&  Hays,  for  appellee. 

Paxson,  C.  J.  The  act  of  18th  April,  1853, 
(P.  L.  503,)  commonly  called  the  "Price 
Act,"  is  very  broad  in  its  terms,  and  Its 
object  was  to  unfetter  real  estate.  It  has 
now  been  in  operation  for  nearly  40  years, 
and  title  to  a  vast  amount  of  real  estate 
has  been  made  under  it.  The  second  sec- 
tion provides  that,  upon  application  to 
the  proper  court,  real  estate  may  be  sold, 
"whenever  real  entate  shall  be  entailed,  or 
contingeut  remainders  or  executory  de- 
vises shall  be  limited  thereon."  it  was 
held  In  Daley  y.  Koons, 00  Pa.  St.  246,  that 
Mary  Westafer  took  but  a  lite-estate  in 
the  land  Involved  In  this  controversy. 
The  will  of  Samuel  Westafer,  by  which  she 
derives  title,  after  giving  her  an  estate  for 
life,  provides:  "And  after  her  death  to 
her  children  In  fee,  and.  In  event  of  my  said 
daughter  Mary  Ann  dying  without  Issue, 
I  then,  after  her  death,  give  and  devise 
said  farm  given  to  her  for  life  to  my  son 
William,  and  ray  daughters  Susan,  Aman- 
da, and  Wllhelmlna,  share  and  share  alike, 
or  to  tbeir  legal  heirs  and  representatives, 
(children  taking  the  parent's  share,)  in 
fee." 

It  appears  ffom  the  case  stated  that,  in 
1881,  Mary  Ann  Westafer,  then  Mary  Ann 
Daley,  with  her  husband,  conveyed  her 
life-estate  in  the  premises  to  James  Koons, 
the  defendant;  that  subsequently  the  re- 
mainder-men before  nami^d  contracted  to 
sell  the  remainder  in  fee  of  said  property 
to  the  said  James  fur  the  consideration  of 
f4,500,  and  that  an  application  was  made 
to  the  orphans' court  of  Cumberland  coun- 
ty to  ratify  and  approve  said  sale  under 
the  act  of  1853;  and  that  upon  the  24th 
day  of  March,  1891,  the  said  court  made  an 
order  by  whichsaid  sale  was  "ratified, ap- 
proved, and  confirmed."  Notwithstand- 
ing this  order  of  the  court,  the  defendant, 
Koons,  declines  to  take  the  title  for  the 
reason  that  it  Is  not  a  good,  marketable 
title.  The  learned  Judge  below  held  that 
the  title  was  good,  and  entered  judgment 
for  the  plaintiff  in  the  case  stated.  Mary 
Ann  Daley ,to  whom  the  estate  was  devised 
tor  life,  is  still  living,  although  apart  from 


her  husband.  She  Is  now  67  years  of  age, 
and  childless.  There  is  no  probability, 
even  If  there  is  a  possibility,  of  her  ever 
having  children  hereafter,  yet  it  was  de- 
cided In  List  v.  Rodney,  83  Pa.  St.  483,  that 
in  the  devolution  of  estates  the  law  pre- 
sumed that  the  possibility  of  bearing  chil- 
dren exists,  even  when  a  woman  has 
passed  the  age  to  which  the  ability  to  do 
so  usually  continues.  It  Is  very  evident 
that  there  is  a  remainder  contingent  upon 
Mary  Ann  dying  without  issue.  Should 
she  have  issue,  the  remainder  to  William. 
Susan,  Amanda,  and  Wllhelmlna  would  be 
worthless.  It  was  to  bar  this  contingent 
remainder  that  the  application  was  ma<ie 
to  the  orphans' court;  there  could  have 
been  no  other  motive,  as,  but  for  this  con- 
tingent remainder,  the  remainder-men 
named  could  have  passed  the  fee  without 
an  order  of  the  court.  This  Involves  the 
regularity  of  that  proceeding  and  its  saflS- 
ciency  to  pass  the  title.  The  curative 
powers  of  the  act  of  1858  are  very  great. 
The  fifth  section  provides:  "The  title  of 
purchasers,  under  all  such  sales,  •  •  • 
shall  be  a  fee-simple  title,  indefeasible  by 
any  party  or  persons  having  a  present  or 
expectant  interest  in  the  premises,  and  be 
unprejudiced  by  error  in  the  proceedings 
of  the  court. "  We  need  not  discuss  the 
question  how  a  purchaser  taking  the  title 
in  good  faith  under  this  act,  and  paying 
the  purchase  money,  would  be  protected 
by  this  ciirative  provision.  It  would 
probably  cover  everything  but  want  of 
jurisdiction  in  the  court.  Be  that  as  It 
may,  the  purchaser  here  has  not  taken  the 
title;  he  objects  to  it  on  the  ground  that 
it  is  defective.  He  has  a  clear  right  to  de- 
cline to  take  the  title  unless  the  proceed- 
ing^ in  the  orphans'  court  are  In  conform- 
ity to  the  act  of  1853.  He  Is  not  boand  to 
take  a  defective  title  and  trust  for  his  pro- 
tection to  the  curative  provision  of  the 
act.  The  third  section  of  the  act  provides 
that  "such  sale  •  ♦  •  maybe  decreed 
upon  the  petition  of  any  trustee,  guard- 
ian, committee,  or  person  Interested,'  etc. 
The  petition  In  this  case  was  presented  by 
William  Westafer,  as  executor  of  Samuel 
Westafer,  deceased.  We  are  unable  to  see 
what  the  executor  of  Samuel  Westafer  has 
to  do  with  this  real  estate.  It  may  be 
that  William  Westafer,  executor,  and 
William  Westafer,  devisee,  are  one  and  the 
same  person;  but  the  petition  does  not 
say  so,  nor  is  there  any  averment  in  It 
that  be,  the  petitioner,  has  any  interest  in 
the  real  estate.  Such  facts  can  only  be 
found  Inferentially  from  the  similarity  ol 
names.  This  is  an  irregularity,  and  per- 
haps not  a  very  serious  one,  after  final  de- 
cree. 

There  Is  another  flaw  in  the  proceedings, 
however,  which  is  serious.  It  is  at  least 
doubtful  whether  there  is  anything  upon 
the  faceof  the  petition  togivethe  orphans' 
court  jurisdiction.  Waiving  that  ques- 
tion, it  is  very  clear  that  the  decree  of 
the  court  below  cannot  operate  to  bar  the 
contingent  i-enialnder.  Theflfth  section  of 
the  act  of  1853  provides  "that  the  petition 
shall  set  forth  an  explanation  of  the  title,. 
and  of  the  purpose  to  bar  the  entail,  de- 
feat the  contingent  remainder, "  etc.  As 
before  stated,  the  only  object  of  this  ap- 
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plication  to  the  orplians*  court  was  to  de- 
feat this  contingent  remainder,  yet  no 
anch  purpose  la  stated  in  the  petition,  al- 
thongh  expressly  required  to  be  set  forth 
therein  by  the  act  ot  assembly.  Smith  t. 
Townsend,  82  Pa.  St.  442.  We  are  of  opin- 
ion that  by  reason  of  this  defect  the  con- 
tingent remainder  is  not  barred.  It  fol- 
lows that  the  title  is  defective,  and  the 
defendant  is  not  bound  to  accept  it  iu  this 
shape.  We  have  heretofore  had  occasion 
to  condemn  this  loose  and  careless  way 
of  proceeding  under  the  Price  act.  In  a 
matter  so  serious  as  the  title  to  real  es- 
tate, too  much  care  cannot  be  exercised  in 
the  preparation  of  the  papers  and  the  con- 
duct of  the  proceedings.  Above  all,  it  Is 
essential  to  see  that  the  case  comes  clear- 
ly within  the  act  of  1853,  and  therefore 
within  the  Jurisdiction  of  the  court.  The 
judenientis  reversed,  and  judgmentis  now 
entered  for  the  defendant. 


a«  Pa.  St.  114)        

Genesee  Fork  Improvement  Co.  v.  Ives. 

(Supreme  Court  of  Pennsylvania.    Oct.  5, 1891.) 

Loeomo  Ck>MFANiB8 — ^Imfrovembnt  of  Streams — 
Ck>LLECTiNa  Tolls — Assionmknts  of  Ebrok. 

1.  Under  Act  Fa.  1883,  authorizinK  the  in- 
corporation oX  coinpEinies  to  improve  streams  and 
float  logs,  and  requiring  (sections)  such  a  company 
to  file  a  bond  conditioned  to  Indemnify  all  per- 
sons trho  may  be  injured  by  the  construction  and 
operation  of  the  improvements,  no  other  bond 
need  be  given  than  that  required  by  the  above 
section,  since  the  bond  required  by  Act  1874,  % 
41,  to  which  the  act  of  188S  is  a  supplement,  need 
not  i>e  given  when  the  bond  mentioned  in  section 
5  ott  the  latter  act  is  given. 

2.  The  right  of  a  company  organized  under 
the  act  of  1883  to  collect  tolls  for  logs  floated 
cannot  be  questioned  by  the  owner  of  such  logs 
on  the  ground  that  little  or  no  improvements 
were  made,  and  that  he  could  float  his  logs  with- 
out the  aid  of  such  improvements. 

8.  Nor  can  such  owner  question  the  reason- 
ableness of  the  tolls  charged  as  long  as  they  do 
not  exceed  the  maximum  permitted  by  the  act 
authorizing  the  organization  of  the  company  and 
the  improvement  of  the  stream. 

4.  Aji  assignment  of  error  based  on  the 
charge  of  the  court,  which  does  not  contain  the 
language  of  the  court — as  far  as  excepted  to — in 
toMdem  verMa,  is  not  properly  expressed  accord- 
ing to  the  rule  of  the  supreme  court,  and  will  be 
disregarded. 

Appeal  from  court  of  common  pleas.  Pot- 
ter county ;  A.  G.  Olmsted,  Judge. 

The  Genesee  Fork  Improvement  Compa- 
ny sued  James  Ives  for  tolls  tor  floating 
defendant's  lugs  upon  the  Genesee  fork  ot 
Pine  creek.  Judgment  for  plaintiff.  De- 
fendant appeals.    Affirmed. 

Mann  &  Ormerod,  for  appellant.  M.  F. 
Elliott  and  Doman  &  Peck,  for  appellee. 

Green,  J.  After  the  trial  of  this  case 
the  bond  given  by  the  appellee  In  the  course 
of  its  organization  proceeding  under  the 
fifth  section  of  the  act  of  1883  was  found. 
The  condition  of  the  bond  is  in  exact  con- 
formity with  the  requirement  of  the  fifth 
section. '  It  was  duly  approved  by  the 
court  on  March  22, 1888,  and  was  therefore 
a  full  compliance  with  the  statutory  re- 
qnlrement  in  that  regard.  It  is  still  con. 
tended,  however,  that  the  plaintiff  was 
obliged  to  file  another  bond  under  the 
fourth  section  ot  the  act  before  it  could  exer- 


cise Its  corporate  franchise.  While  we  do 
not  consider  that  the  defendant  is  entitled 
to  raise  this  question  in  the  present  collater- 
al proceeding,  an  examination  of  the 
fourth  section  satisfies  us  that  there  was 
no  necessity  for  the  giving  of  any  other 
bond  than  the  one  required  by  the  fifth  sec- 
tion. The  fourth  section  merely  provides 
a  method  of  proceeding  for  the  assessment 
of  damages  sustained  by  the  owners  of 
dams  and  land  along  the  streams,  and 
simply  directs  that  when  the  company 
and  the  owner  cannot  agree  as  to  the 
damageHthe  assessment  shall  be  made  un- 
der the  forty-first  section  of  the  act  of  1874, 
to  which  the  act  of  1883  is  a  supplement. 
Upon  recurring  to  that  section,  we  find 
that  it  contains  an  elaborate  provision 
for  the  assessment  of  damages  by  the  op- 
polntment  of  viewers  whose  proceedings 
are  prescribed  In  about  the  usual  manner 
in  which  views  for  such  purposes  are  con- 
ducted. The  section,  contains  a  further 
provision  that  when  the  parties  cannot 
agree  upon  the  amount  of  the  damages  to 
be  paid  tlie  corporation  shall  tender  u 
bond  to  the  party  claiming  damages,  with 
condition  that  the  corporation  will  pay 
such  amount  of  damages  a«  the  party 
shall  be  entitled  to  receive,  after  the  same 
shall  have  been  agreed  upon  by  the  par- 
ties, or  assessed  In  the  manner  provided 
for  in  the  act.  It  is  plain  that  the  duty  to 
tender  this  bond  arises  as  a  part  of  the 
proceedings  for  the  assessment  of  damages 
in  the  cases  covered  by  the  act  of  1874. 
Had  the  act  of  1883  contained  no  other 
provision  for  the  giving  of  a  bond  than  is 
contained  In  the  act«f  1874,  It  would  have 
been  necessary  for  the  plaintiff  to  have 
given  the  bond  required  by  that  act.  But 
the  act  of  1833  does  contain  a  specific  pro- 
vision for  the  giving  of  a  bond  in  its  fifth 
section.  The  condition  of  the  bond  there 
required  to  be  given  Is  for  the  indemnifica- 
tion of  all  and  every  person  whose  prop- 
erty may  be  injured  by  reason  of  the 
construction    and    operation    of  the  Im- 

f)rovements  of  the  corporation.  As  this 
anguage  is  broad  enough  to  include  all 
owners  of  dams  and  lands  on  the  streams  in 
question,  It  is  manifest  that  it  is  ample  to 
confer  every  remedy' afforded  by  the  bond 
required  by  the  forty-first  section  of  the 
act  of  1874.  The  giving  of  snch  a  bond, 
therefore,  is  entirely  unnecessary  when 
the  bond  required  by  the  fifth  section  of 
the  act  of  1883  has  been  given.  The  first 
assignment  of  error  is  not  sustained. 

The  questions  raised  by  the  2d,  3d,  4th, 
and  6th  assignments  relate  to  matters 
which  roust  be  considered  as  having  been 
settled  when  the  corporate  franchise  was 
acquired.  The  right  to  appropriate  the 
stream  for  the  purpose  of  floating  logs 
upon  It  was  conferred  by  the  act  of  1883, 
under  which  the  plaintiff  was  organized. 
It  could  not  be  tolerated  that  the  right 
to  exercise  the  franchise  and  collect  the 
tolls  allowed  by  the  act  should  be  de- 
feated by  objections  which  deny  the  neces- 
sity of  the  franchise  or  call  In  question  the 
degree  of  perfection  in  the  Improvements 
made  by  the  company.  Although  it  might 
be  possible  for  an  owner  to  float  his  logs 
upon  the  natural  state  of  the  water,  and 
I  without   assistance   from    the   dams,  at 
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times,  that  la  no  reaRon  why  the  compaDy 
may  nut  claim  the  fruits  ot  Ita  franchise; 
and  BO  also  aa  to  ita  right  to  collect  tulla, 
'Which  la  called  in  question  under  the  sixth 
and  seventh  assignments.  So  long  as  the 
company  keeps  within  the  discretionary 
limit  fixed  by  the  statute,  its  right  to  col- 
lect the  tolls  cannot  be  defeated,  nor  its 
discretion  to  fix  the  amount  questioned. 
All  of  this  was  decided  in  the  cases  of 
Boyle  V.  Ballroad  Co..  54  Pa.  St.  310,  and 
Cumberland  V.  R.  Co.'s  Appeal,  62  Pa.  St. 
218.  In  the  latter  case,  Thompson,  C.  J., 
said:  "The  company  has,  therefore,  the 
clear  warrant  of  the  charter  for  demand- 
ing the  aggregate  of  the  sums,  vis.,  seven 
cents  per  mile  per  ton  for  private  freight 
in  their  own  cars  on  their  own  road. 
Within  this  limit  no  court  can  Interfere 
with  them.  This  is  settled  by  the  charter, 
and  by  the  decision  in  the  case  of  Boyle  v. 
Bailroad  Co.,  supra.  The  master  finds 
that  the  company  has  not  transcended 
this  limit,  and  the  court,  very  properly 
concurring  with  the  master,  dlBmissed 
this  portion  uf  the  l^lll."  In  the  case  of 
Parke's  Appeal,  64  Pa.  St.  137,  we  hdd 
that  the  court  has  no  right  to  interfere 
with  a  company's  location  of  their  road, 
on  the  score  of  preference,  within  the  limit 
ot  their  charter.  In  the  case  ot  Strutbers 
V.  Bailroad  Co.,  87  Pa.  St.  282,  the  present 
chief  Justice  said :  "  There  is  only  one  ques- 
tion remaining  in  the  cose,  and  that  Is 
whether  the  court  below  should  have  re- 
ceived evidence  to  show  that  thecompany 
might  have  located  its  road  upon  another 
route,  and  thus  have  avoided  laying  the 
tracl:  upon  High  street.  We  are  clearly  of 
opinion  that  the  learned  Judge  was  right 
in  excluding  evidence  of  this  character, 
and  also  In  his  answers  to  the  points  in 
which  the  same  question  was  presented. 
The  discretion  of  the  company  In  locating 
its  road  cannot  be  reviewed  In  this  man- 
ner. The  location  was  made  in  the  exer- 
cise of  an  undoubted  power."  It  was  said 
in  Parlte's  Appeal. 64  Pa. St.  187 r  "Neither 
the  court  below  nor  this  court  has  any 
right  to  interfere  with  the  location  made 
by  the  company  on  the  score  of  preference, 
if  any  be  felt.  The  only  question  is 
whether  it  has  or  has  not  exceeded  a  dis- 
cretion on  the  subject,  appareut  on  the 
face  ot  the  act  ot  incorporation."  In  the 
case  of  Bennett's  Branch  Improvement 
Co.'s  Appeal,  65  Pa.  St.  242,  In  which  the 
compan3'  was  authorized  to  clear  out,  im- 
prove, and  use  Bennett's  branch,  to  use 
dams  erected  and  erect  new  dams,  and  to 
use  all  of  said  dams  and  the  waters  ot 
the  said  stream  in  the  floating  of  saw  logs 
down  the  same,  Thompson,  C.  J.,  in  deliv- 
ering the  opinion  said:  "Tlie  company, 
having  authority  by  law  to  improve  the 
stream  in  the  manner  prescribed  for  the 
consideration  of  taking  toll  on  the  lumber 
and  logs  floated  thereon,  would  not  lose 
Ita  franchise,  because  the  improvement 
was  In  fact  not  beneficial,  there  being  no 
Huch  condition  prescribed.  The  legisla* 
lure  determined  that  question  In  granting 
the  charter;  and  all  thefranchlses granted 
will  remain,  in  the  absence  of  any  limita- 
tion, until  taken  away  by  some  direct  ac- 
tion for  that  purpose,  legislative  or  judi- 
cial.   •    *    *    The  right  to  impose  tolls 


as  a  consideration  for  the  completion  of 
an  enterprise  intended  to  benefit  the  pub- 
lic is  a  right  ot  government.  It  is  con- 
ceded to  the  promoters  as  a  compensation 
for  the  benefit,  in  contemplation  of  law, 
which  every  individual  receives  for  an  im- 
proved mode  of  transit  of  person  or  prop- 
erty. Individual  complaints  avail  noth- 
ing against  the  right.  These  individual 
inconveniences  must  yield  to  the  wants 
of  the  whole  public.  In  most  of  these 
cashes  of  Improved  navigation  by  compa- 
nies or  the  state,  it  not  all,  individuals 
have  always  been  found  who  would  claim 
to  be  as  well  off  without  such  improve- 
ments as  with  them;  and  yet  they  are 
obliged  to  pass  over  them  with  their  prop- 
erty, and  pay  tolls.  There  is  no  reason  In 
this  tor  Impeaching  the  validity  of  the  law. 
This  results  from  the  accidency  ot  loca- 
tion, and  of  this  nobody  is  to  blame  but 
the  owner,  and  he  must  submit  to  all 
legal  consequences  Incident  thereto."  The 
considerations  so  well  expressed  in  the 
foregoing  opinion  practically  dispose  of 
all  the  questions  arising  upon  the  rejected 
offers  of  testimony  covered  by  the  several 
assignments  of  error  now  under  discus- 
sion. Including  the  question  of  the  reason- 
ableness of  the  tolls  charged  for  the  logs 
floated  in  1889. 

The  only  question  discussed  by  counsel 
for  the  appellant  under  the  sixth  assign- 
ment of  error  is  the  correctness  of  the  in- 
struction that  neither  the  court  nor  the 
Jury  had  the  right  to  determine  what  was 
a  reasonable  charge  per  1,000  feet,  so  long 
us  the  company  kept  within  the  maximum 
price  fixed  by  the  statute.  Aa  we  have 
already  held  that  this  is  a  subject  within 
the  discretion  of  the  company,  we  think 
there  was  no  error  in  this  portion  of  the 
charge.  We  are  bound  to  consider  that,- 
so  lung  as  the  charge  did  not  exceed  10 
cen  ts  per  1,000,  it  was  reasonable  within  the 
contemplation  of  the  law. 

The  ninth  assignment  ot  error,  as  It  is 
pressed  upon  our  attention,  raises  no 
other  question  than  the  one  covered  by 
the  eighth  assignment.  The  full  amonnt 
charged  was  10  cents  per  1,000  upon  the 
number  of  feet  of  logs  floated,  as  stated 
in  the  testimony,  and  it  is  not  claimed 
that  there  was  any  error  in  the  court's 
statement  of  the  quantity.  It  is  true  that 
the  court  did  direct  a  verdict  absolutely 
in  favor  ot  the  plaintiff,  although  the 
right  of  recovery  depended  upon  oral  tes- 
timony. This  ordinarily  would  be  error, 
as  it  includes  substantially  an  instraction 
that  the  Jury  must  believe  the  plaintUEt'a 
witnesses,  and  that  is  a  subject  over 
which  the  jury  has  exclusive  control.  The 
ninth  assignment  is  in  violation  ot  our 
rule  of  court,  as  it  does  not  contain  the 
language  of  the  court  in  totidetn  verbis. 
Expressed  as  it  is,  and  discussed  as  it  is, 
it  complains  only  of  the  amount  charged, 
and  not  of  the  direction  to  find  for  the 
plaintiff.  Were  we  at  liberty  to  reverse 
tor  the  technical  error  of  the  charge  in  this 
respect,  we  do  not  think  any  interest  of 
the  defendant  would  be  subsei^ed  by  our 
doing  so.  We  prefer  to  say,  therefore, 
that  we  disregard  this  feature  oi  the  as- 
signment because  it  is  not  properly  ex- 
pnassed,    nor    is    the    question    itsdf    any- 
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where  dlBcuHsed  In  the  argament  for  the 
appellant. 

There  is  no  force  In  the  tenth  ausixn- 
ment,  as  the  act  of  1888  in  not  an  ameud- 
ment  to  the  act  of  1S79,  hot  to  the  act  of 
1874,  and  the  amended  section  of  that  act 
Is  correctly  re-enacted  In  the  act  of  1S8S. 
Moreover,  this  point  was  not  made  In  the 
court  below,  and  no  exception  on  the  rec- 
ord raisea  the  queetton.  Judgment  af- 
firmed. 

a*4  P».  St  179) 

Kbrnbr  v.  Zartman. 
(Supreme  Court  of  Pennaylvanla.  Oot  5, 1891.) 

StATDTB  or  LiMITATIOSS  —  ACKNOWLBPOMENT  OF 
1>BBT— EVIDBNCS— COMPBTBMOT  0»  WlTHSSB. 

1.  A  Statement  by  a  debtor  to  Ills  creditor 
that  "be  Jthe  debtor]  known  that  he  owes  him, 
and  that  he  will  see  that  he  will  pay  It;  Uiat  the 
boys  rttae  debtor's  sons)  had  got  the  best  farms, 
and  they  must  pay  it,  "'—is  not  such  a  distinct 
and  nneouivocal  acknowledgment  of  the  debt  as 
to  stop  the  running  of  the  statute  of  limitations. 

2.  Where,  in  an  action  of  debt,  the  statute 
of  limitations  i&  pleaded,  oonversations  with  the 
debtor,  had  more  than  six  years  before  the  suit 
was  brought,  are  inadmissiole  to  prove  that  he 
then  acknowledged  tlie  debt  and  promised  to  pay 
it. 

8.  A  witness,  though  a  party  and  interested, 
is  nerertheless  competent  to  prove  book  entries 
made  by  a  decedent,  in  a  suit  by  his  adminis- 
trator against  the  administrator  of  another  de- 
cedent. 

4.  In  a  suit  by  the  administrator  of  a  dece- 
dent against  the  administrator  of  another  decedent 
t<x  a  debt  due  from  defendant's  to  plaintiff's  in- 
testate, the  son  of  defendant's  decedent  is  not  a 
competent  witness  on  behalf  of  defendant,  as  he 
is  interested  and  disqualified,  under  Act  Pa.  1887, 
S  6,  cl.  e,  (P.  L.  159,)  prohibiting  the  testimony 
of  interested  parties  in  actions  oy  and  against 
the  representatives  of  decedent. 

5. '  Where  the  son  has  received  a  farm  as  a 
gift  from  his  father,  he  is  not  a  competent  wit- 
ness, even  though  he  assign  his  injberest  In  his 
father's  estate,  for,  if  the  father  did  not  leave 
personal  property  enough  to  satisfy  the  debt,  the 
donated  farm  could  be  subjected  to  its  payment, 
and  the  son  would  therefore  still  have  a  disqual- 
ifying interest  in  the  event  of  the  suit. 

Appeal  from  court  of  common  pleas, 
Lancaster  county;  D.  W.  Pattbbson, 
Jadge. 

Action  by  Monroe  Keener,  as  adminis- 
trator of  the  estate  ol  Emanuel  Keener, 
deceased,  against  Darld  Zartman,  aa  ad- 
ministrator of  David  Zartman,  deceased, 
to  collect  a  claim  of  f 800,  alleged  to  be  doe 
from  defendant's  decedent  to  plaintiff's 
decedent.  Judgment  for  plaintiff.  De- 
fendant appeals.    Reversed. 

The  assignments  of  error  referred  to  lo 
the  opinion  were  as  follows: 

"(I)  The  court  below  erred  in  allowing 
Jacob  S.  Keener,  who  was  the  adminis- 
trator and  son  of  Emanuel  Keener,  a  wit- 
ness for  plalntilf  below,  to  testify  as  fol- 
lows: 'Question.  By  Mr.  Steinmetz:  Are 
yon  a  son  of  Emanuel  Keener?  Answer. 
I  am.  Q.  You  are  one  of  the  belrs  and 
are  Interested  in  the  settlement  of  bis  es- 
tate? A.  Tes,  sir.  By  Mr.  Stelnmetx: 
We  object  to  the  competency  of  this  wit- 
ness under  act  of  assembly.  (Objection 
overruled.  Witness  admitted.  Bill  of  ex- 
ceptions signed,  sealed,  and  filed  for  de- 
fendant.) Q.  Whether  this  account  Is  in 
;our  father's  handwriting.    A'.   That  is 


my  father's  handwriting.'  (2)  Thecoart 
below  erred  In  allowing  John  D.  Mat- 
thews, a  witness  for  plaintiff,  to  testify  as 
follows,  vie.:  'Question.  Did  you  know 
David  Zartman?  Answer.  Yen,  sir.  Q. 
The  old  man  that  is  now  dead?  A.  Tes, 
sir.  Q.  State  whether  or  not  he  called  on 
you  at  any  time  with  reference  to  convey- 
ing his  farms  to  his  boys.  A.  Yes,  sir;  In 
1880.  By  Mr.  Steinmetz:  We  object  to 
any  testimony  from  this  witness  in  rela- 
tion to  any  matter  that  occurred  prior  to 
six  years  before  the  bringing  of  this  suit. 
By  the  Court :  When  did  he  call  on  you, — 
in  what  year?  A.  In  1880.  By  Mr.  Stein- 
mets:  What  time  in  1880?  A.  It  was  in 
the  beginning  of  the  year.  By  Mr.  McMul- 
len:  Now,  state  what  conversation  took 
place  between  you  and  the  old  man.  (Ob- 
jected to  by  the  defendant's  counsel.  Ob- 
jection overruled.  Question  allowed.  Bill 
of  exceptions  signed,  sealed,  and  filed  for 
defendant.)  By  the  Court :  You  can  state, 
if  you  can  do  it,  that  yon  will  follow  it 
ap  by  proving  admission  to  pay  within  six 
years.  By  Mr.  McMullen :  Yes,  sir ;  I  said 
that  in  my  opening.  I  will  follow  It  up 
by  testimony  of  an  admission  and  promise 
to  pay  within  six  years  from  the  brlnglug 
of  the  suit.  (Objected  to  by  defendant's 
counsel.  He  cannot  offer  any  evidence  of 
what  occurred  over  six  years  ago,  in  any 
event,  by  offering  to  prove  a  conversation 
that  occurred  before  six  yearx.  He  can't 
offer  in  evidence  any  conversation  that  oc- 
curred over  six  years  prior  to  the  bringing 
of  the  snlt,  and  we  object  to  evidence  of 
anything  that  occurred  prior  to  six  years.) 
By  the  Court:  The  plaintiff  promises  to 
follow  it  np  by  proving  a  promise  to  pay 
and  an  admission  of  the  debt  within  six 
years  before  this  suit  was  brought.  Q. 
State  what  interview  yon  had  with  Mr. 
Zartman  in  reference  to  this  thing.  A.  In 
the  year  1880,  David  Zartman  called  on  me 
to  see  whether  he  could  deed  his  farms- 
each  of  the  farms— to  a  son.  He  had  four 
farms,  be  said.  I  told  him  I  thought  he 
could  do  BO,  provided  he  had  no  debts. 
He  would  have  to  pay  his  debts,  what  he 
had.  By  Mr.  Stelnmetx:  I  object  to  any- 
thing that  the  witness,  the  squire,  told 
Mr.  Keener  at  that  time.  (Objection  over- 
ruled. Evidence  admitted.  Bill  of  excep- 
tions signed,  sealed,  and  filed  for  the  de- 
ftuidant.)  A.  He  said  that  I  knew  all  the 
debts  that  he  bad.  He  owed  me  a  few 
hundred  dollars,  and  Lewis  Fetter  a  few 
hundred  dollars,  and  he  owed  Mony  Kee- 
ner for  work  on  the  farm  in  the  neighbor- 
hood off  300;  that  was  the  conversation 
we  had.'  (3)  The  coart  below  erred  in  re- 
jecting the  following  offer  of  evidence  by 
defendant,  viz. :  '  Defendant's  offer  A :  De- 
fendant offers  the  following  In  evidence: 
It  Is  offered  to  prove  by  the  witness  on 
tbestand thefollowingentry,  vis. :  "  Brlck- 
erville,  LancasterCounty,  Pa.,  April  2, 1880. 
A  statement  made  according  to  the  farm- 
ing of  Emanuel  Keener,  on  the  farm  then 
belonging  to  David  Zartman,  deceased : 

148  bu.  of  wheat,  at  $1.10  per  bu. (168  80 

116  bu.  of  com,  at  65c.  per  bn 118  35 

15  bn.  of  rye,  at  75c.  perbu. U  63 

149  bn.  of  oats,  at  S9c.  per  bu 58  tl 

•350  7ti 
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" ' "  The  above  Is  a  correct  statement  with 
the  last  year's  larmingof  Emanuel  Keener 
on  David  Zartmun's  tarm,  and  kept  the 
f350.78  as  a  claim  against  the  said  David 
Zartman.  Pbtbb  Zartmak.  [Seal.]  Da- 
vid Zartman."  That  said  entry  is  an 
original  entry  kept  in  a  book  of  David 
Zartman,  now  deceased.  (PlaintltCs  a't- 
tomey  objects  to  the  offer.  Offer  ovtr- 
ruled.)'  (4)  The  court  erred  in  rejecting 
the  following  offer  of  evidence  by  defend- 
ant: 'By  Mr.  Stelnmetc:  It  is  proposed 
further  to  prove  by  this  witness  that  he 
settled  with  Emanuel  Keener  for  his  father 
a  few  days  before  April  2,  1880,  in  which 
settlement  Emanuel  Keener  gave  him  a 
report  or  account  of  148  bushels  of  wheat 
at  91.10  per  bushel,  115  bushels  of  corn  at 
65  cents  per  bushel,  15  bushels  of  rye  at  76 
cents  per  bushel,  149  bushels  of  oats  at  39 
cents  per  bushel,  as  his  father's  share  of 
the  year's  crops  on  the  farm  for  the  year 
Immediately  preceding  April  1, 1880,  which 
amount  Emanuel  Keener  owed  David 
Zartman,  and  which  be  kept  against  the 
claim  that  David  Zartman  owed  him; 
that  bis  father,  David  Zartman,  had  this 
made  into  an  original  entry,  and  signed 
it,  as  appears  under  date  of  April  2,  1880, 
in  the  book  produced,  a  copy  of  which 
account  has  already  been  offered  to  the 
court.  (ODer  objected  to  by  the  plaintiff's 
counsel.  Objection  sustained.  O0er  dis- 
allowed. Bill  of  exceptions  signed,  sealed, 
and  filed  for  the  defendant.  Overruled  on 
account  of  the  incompetency  of  the  wit- 
ness.)' (5)  The  court  erred  in  not  admit- 
ting in  evidence  the  assignment  marked 

*  O.  W.  P.  A.,'  executed  by  Peter  Zartman, 
of  all  his  interest  in  his  father's  estate  to 
David  Zartman,  dated  April  30, 1890.  (6) 
The  court  erred  in  charge  to  Jury  in  say- 
ing: 'In  two  instances,  however,  under 
the  testimony,  you  will  find  (hat  the  prom- 
ise of  David  Zartman  In  bis  lite-time  was 
made  to  the  actual  creditor,  and  therefore 
we  need  not  go  further  into  that  subject. 

•  •  •  The  first  witness  is  John  D.  Mat- 
thews, Esq.,  a  gentleman  who  has  been  a 
justice  of  the  peace,  and  who  knows  some- 
thing about  the  law  In  that  kind  of  mat- 
ters, of  course.  Now,  his  testimony  Is 
that  the  defendant,  David  Zartman,  In  the 
course  of  a  conversation  between  David 
Zartman  and  Emanuel  Keener,  in  1880, did 
reply,  after  an  admission  that  the  debt 
was  owing,  that  he  would  pa.v  it ;  therefore 
you  must  take  all  his  testimony  together. 
In  that  same  conversation  Mr.  Zartman, 
who  is  now  deceased,  admitted  that  they 
would  settle  it,  and  he  would  pay  it,  "I 
would  pay  it."  And  they  both  admitted— 
that  is,  Mr.  Zartman  as  well  as  Emanoel 
Keener — that  the  claim  or  debt  was  over 
three  hundred  dollars.  That  was  in  1880 
that  they  had  this  conversation.'  (7)  The 
court  below  erred  In  answer  to  defendant's 
points,  vis. :  '  Third  additional  point :  An- 
swer by  Court:  We  say  "Yes"  to  that,  ac- 
cording to  the  proposition  here ;  according 
to  that  quotation  from  John  Pannebeck- 
er's  testimony,  we  say  "Yes,"  but  that  la 
not  all  of  the  testimony  of  Mr.  Pannebecker. 
Fourth  additional  point:  Answer  by  the 
Court:  We  say  "Yes"  to  that.  The  ac- 
knowledgment of  the  debt  must  be  clear, 
express,  and  unequivocal,  and  so  distinct 


and  palpable  In  its  extent  and  form  as  to 
preclude  hesitation.  Therefore  you  must 
be  satisfied  that  this  debt  is  three  hundred 
dollars  or  more,  according  to  the  testi- 
mony, and  that  it  has  not  been  paid,  and 
that  the  evidence  is  so  clear  that  it  will 
preclude  your  minds  from  any  hesitation 
about  it,  but  that  David  Zartman  in  bis 
life-time  renewed  the  debt  or  promiseil  to 
pay  It.  That  is  made  clear  by  the  testi- 
mony of  John  Pannebecker,  Bquire  Mat- 
thews, and  others.  Your  minds  ought  to 
be  directed  to  the  testimony  to  satisfy 
yourselves.  Now,  you  must  look  at  the 
testimony,  and  take  the- law  which  we 
have  submitted  to  you,  and  find  a  verdict 
which  will  satisfy  your  own  consciences, 
and  do  justice  to  the  parties.' " 

Stelnmet*  &  M&loue  and  Wm.D.  Wenver, 
for  appellant.    D.  McMullen,  for  appellee. 

Green,  J.  The  claim  of  the  plaintiff  In 
this  case  is  exceedingly  old  and  stale.  It 
is  founded  upon  an  allegation  that  money 
was  paid  by  the  plaintiff's  Intestate  fur 
the  defendant's  intestate,  for  wages  ow- 
ing by  the  latter,  and  that  boarding  was 
furnished  to  the  men  who  did  the  work, 
as  far  back  as  th3  year  1864,  which  was 
23  years  before  the  present  action  was 
brought.  A  further  claim  of  the  same 
character,  in  the  year  1873,  is  Included, 
and  that  was  14  years  prior  to  the  suit. 
We  know  nothing  of  the  items  of  these 
claims,  as  neither  the  appellant  nor  the 
appellee  has  printed  the  book  entries 
which  are  the  foundation  of  the  action. 
But  it  is  H  fact  not  disputed  that,  during 
all  the  period  of  the  account,  the  plain- 
tiff's intestate  was  the  tenant  of  the  de- 
fendant's Intestate,  having  the  means  of 
satisfaction  in  his  hands  every  .vear  by 
applying  the  landlord's  share  of  the  grain 
to  the  extinguishment  of  the  debt.  It 
seems  incredible  that  such  extraordinary 
laches  should  transpire  between  men  so 
situated,  especially  as  the  plaintiff's  in- 
testate was  a  tenant  only  and  bis  debtor 
was  bis  landlord,  who  was  the  owner  of 
a  large  amount  of  real  estate.  No  action 
was  brought  in  the  life-time  of  either 
party,  though  three  years  elapsed  before 
the  death  of  either  after  the  pvomise  set 
up  to  bar  the  statute  was  alleged  to  have 
been  made.  It  needs  har'dly  to  be  said 
that  in  such  highly  exceptional  circum- 
stances the  evidence  in  support  of  the 
alleged  acknowledgment  and  promise 
should  be  of  the  most  satisfactory  char- 
acter. Upon  reading  the  testimony  we 
find  that  there  was  but  one  witness  who 
gave  any  evidence  as  to  any  declarations 
of  the  defendant's  intestate  made  within 
six  years  prior  to  the  commencement  of 
the  action.  His  name  Is  John  Pannebeck- 
er, and  the  whole  of  his  testimony  on  this 
subject  is  asfoilows:  "Question.  Did  you 
hear  any  talk  between  him  [David  Zart- 
man] and  Emanuel  Keenei '?  Answer.  Yes, 
sir.  Q.  About  a  debtV  A.  Yes,  sir.  Q. 
State  what  It  was.  Tell  us  what  was  said 
between  them.  A.  Emanuel  Keener  asked 
him  to  pay  for  his  debt  about  hauling  lum- 
ber and  boarding  the  men,  and  for  the 
building  of  the  barn  and  the  house;  and 
Mr.  Zartman  said  that  he  knew  that  he 
owed  him,  and  that  be  will  see  that  be 
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-will  pay  it;  that  the  boys,  Davy  and  Pete, 
had  gut  the  best  farnis,  and  they  muat 
pay  It.  •  •  •  Q.  What,  then,  did  the 
old  man  say?  A.  The  old  man  then  said 
that  be  knows  that  be  owes  him,  and  that 
he  wauta  to  aee  that  he  will  get  his  pay 
from  the  twoboya;  David  and  Peter  have 

fot  the  beet  farma,  and  they  muat  pay  it. " 
his  is  the  whole  ot  the  testimony  of 
the  witneaa  upon  the  direct  question  aa 
to  what  waa  actually  aaid  by  David  Zart- 
man,  deceaaed.  It  la  a  perfectly  familiar 
and  well-settled  principle  In  the  law  of  this 
state  that,  In  order  to  take  a  debt  out  of 
the  statute,  an  acknowledgment  muat  be 
clear,  dlatlnct,  and  unequivocal,  and  it 
muat  be  consistent  with  a  promise  to  pay. 
Palmer  v.  Gillespie.  »6  Pa.  St.  340;  Wesner 
V.  Stein.  U7  Pa.  St.  322;  Lawson  v.  Mc- 
Cartney, 104  Pa.  St.  356;  Shaeffer  v.  Hoff- 
man, 113  Pa.  St.  1,  4  Atl.  Rep.  89.  Id  Pal- 
mer V.  Gillespie  we  said:  "A  clear,  dis- 
tinct, and  unequivocal  acknowledgment 
ot  a  debt  ia  sufficient  to  take  a  case  out 
of  the  statute.  It  must  be  an  admission 
consistent  with  a  promise  tn pay.  •  •  * 
There  must  not  be  uncertainty  as  to  the 
particular  debt  to  which  the  admission 
applies.  It  must  be  so  distinct  as  to  re- 
move hesitation  as  to  the  debtor's  mean- 
ing." The  same  language  was  repeated 
in  Wesner  v.  Stein.  In  Lawson  v.  Mc- 
Cartney the  defendant  himself  testified 
that  be  had  said  to  the  plaintiff:  "I 
wished  I  could  pay  him  all  I  owed  him. 
•  *  *  In  the  first  conversation  he  want- 
ed me  to  promise  to  pay  him.  He  may 
have  thought  I  would.  I  aaid  I  was  sorry 
I  could  not  pay  him  all  I  owed  him.  I 
admitted  1  owed  it.  *  •  •  I  told  lilm 
If  he  would  let  this  go  on  I  would  do  the 
best  I  could  to  pay  him.  •  •  •  He  did 
not  show  me  the  note.  I  knew  it.  I  nev- 
er disputed  It."  On  the  question  wheth- 
er these  admissions  were  sufficient  to  toil 
the  statute,  we  said,  (Mercub,  C.  J.:) 
"  We  think  they  are  not.  When  a  claim 
to  recover  a  debt  barred  by  the  statute 
rests  on  the  admission  of  the  Indebted- 
ness, tbe  acknowledgment  thereof  must 
be  unqualified.  It  must  be  consistent 
with  a  promise  to  pay  on  demand.  It 
must  not  be  accompanied  by  such  other 
expressions  as  indicate  a  willingness  to 
pay  at  some  future  time.  Bank  v.Patton, 
14  Pa.  St.  479.  No  implication  less  than 
this  will  toll  the  statute.  Tbe  language 
should  be  so  clear  as  to  preclude  hesita- 
tion as  to  tbe  debtor's  meaning."  In 
Montgomery  v.  Cunningham,  104  Pa.  St. 
849,  we  said :  "The  airknowledgment  must 
be  clear,  distinct,  and  uuequivocal.  It 
must  be  snch  that  a  promise  is  clearly  im- 
plied." In  this  case  a  part  of  the  defend- 
ant's declaration  was,  "  He  said  he  would 
pay  me,  and  make  it  all  right."  In 
Shaeffer  v.  Hoffman,  113  Pa.  St.  1, 4  Atl. 
Bep.  39,  the  debtor,  acknowledging  the 
«xecntlon  of  the  note,  saying:  "it  must 
be  fixed.  I  and  W.  will  have  to  pay  It," 
—was  held  rot  to  be  such  an  acknowl- 
edgment of  tbe  debt  as  Implies  a  promise 
that  he  will  pay  It,  and  does  not,  there- 
fore, toll  the  statute.  Mr.  Justice  Pax- 
soN,  in  delivering  the  opinion,  said:  "It  is 
not  such  an  acknowledgment  of  the  debt 
from  which  an    unequivocal   promise  to 


pay  can  be  inferred.  It  does  not  prove 
an  express  promise  nor  an  implied  one. 
•  •  *  The  expressions  that  It  must  be 
'fixed,' and  that 'he  and  William  would 
have  to  pay  It,'  are  equivocal.  In  the  one 
Instance  it  is  not  tbe  equivalent  of  'pay;' 
in  the  other,  it  involves  another  person, 
and  may  refer  to  a  supposed  liability, 
rather  than  an  Intention  to  pay.  •  *  • 
A  statement  by  the  defendant  that  he  and 
some  one  else  would  have  to  fix  a  note, 
or  would  have  to  pay  it, contains  nothing 
from  which  an  implied  promise  that  tbe 
defendant  alone  would  pay  [follows?]." 

If  we  recur  to  the  testimony  In  the  pres- 
ent case,  we  findnothlng  from  which  itcan 
be  Implied  that  David  Zartman  alone  lu- 
tended  to  pay  the  debt.  The  witness  said 
that  "Mr.  Zartman  said  that  he  knew 
that  he  owed  hlra,  and  that  he  will  see 
that  be  will  pay  it;  th.at  the  boys,  Davy 
and  Pete,  hud  got  the  best  farms,  ^tnd 
they  must  pay  it."  And  the  same  witness, 
repeating  the  same  conversation,  said: 
"The  old  man  then  said  that  he  knows 
that  he  owes  him  that,  and  he  wants  to 
see  that  he  will  get  his  pay  from  the  two 
boys;  David  and  Peter  have  got  the  best 
farms, and  they  must  pay  forlt."  Theonly 
thing  that  is  uuequivocal, In  reality, In  all 
this,  is  that  theold  man  Intended  that  the 
two  boys  should  pay  the  debt.  It  cannot 
be  said  of  this  testimony  that  it  contained 
a  clear, distinct,  and  unequivocal  acknowl- 
edgment of  the  debt,  consiatent  with  a 
promise  that  he  (David  Zartman)  alone 
would  pay,  or  intended  to  pay,  the  debt 
at  any  time.  On  tbe  contrary,  such  an  in- 
ference is  precluded  by  bis  saying  that  the 
boys  must  pay  it,  or  that  be  would  see 
that  they  would  pay  It.  Of  course,  the 
language  Is  highly  equivocal  as  to  any  in- 
tent ot  his  to  pay  the  debt  himself.  We 
are  of  opinion  that  the  testimony  ot  tbe 
witness  was  entirely  insufflzlent  to  toll 
the  statute,  and  therefore  sustain  the  sev- 
enth assignment.  The  sixth  assignment 
ia  sustained,  and  also  the  second,  b^ause 
the  conversation  testified  to  by  the  wit- 
ness Matthews  occurred  in  the  year  1880, 
which  was  more  than  six  years  before  suit 
brought.  It  should  not  have  been  admit- 
ted, and,  having  been  received  In  evidence. 
It  was  entitled  to  no  consideration,  as  the 
basis  of  a  right  to  recover.  The  first  as- 
signment is  not  sustained,  as  the  witness, 
though  a  party,  and  interested,  waa  only 
examined  to  prove  book  entrlea,  and  for 
that  purpose  be  was  competent.  The 
third  assignment  is  not  sustained,  be- 
cause the  entry  in  David  Zartman's  book 
was  not  such  a  book  entry  as  could  be 
given  In  evidence. 

We  think  the  witness  Peter  Zartman  was 
not  competent  to  testify  forthe  defendant, 
for  this  reasou:  He  was  the  alienee,  by 
mere  gift,  of  one  of  bis  father's  farms.  The 
debt  in  suit,  if  a  debt  at  all,  was  a  subsist- 
ing debt  at  the  time  of  the  alienation,  due 
by  bis  father  to  tbe  plaintiff's  intestate. 
Hence  the  conveyance  of  the  land  would 
be  a  voluntary  conveyance,  and  therefore 
a  fraud  upon  David  Zartman's  creditors. 
That  being  so,  the  land  could  be  followed 
in  Peter  Zartman's  hands  for  the  satisfac. 
tion  ot  the  plaintiff's  claim,  if  a  judgment 
were  recovered  in  the  present  action.    If 
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there  were  personal  estate  ol  Buvld  Zart- 
nian  In  the  handaof  his  administrator  aut- 
ficlent  for  the  payment  of  all  bla  debts, 
the  land  of  the  witness  could  not  be  fol- 
lowed for  the  debt  of  David  Zartman,  and 
In  that  event  the  witness, having  assigned 
all  his  interest  In  the  estate  of  David  Zart- 
man,  woald  be  disinterested,  and  woald 
be  competent  to  testify.  But  it  Is  alleged 
by  the  appellee,  and  not  denied  by  the  ap- 
pellant, that  David  Zartman  left  no  per- 
sonal estate,  and  that  the  administrator's 
accountshowed  abalance  of  f88.69  due  the 
accountant.  It  this  be  so,  the  witness 
Peter  Zartman  would  be  Interested  in  pre- 
venting a  recovery  In  this  action,  and,  of 
eonrse,  the  assignment  of  bis  interest  In 
his  father's  estate  would  have  no  effect  to 
divest  that  interest.  His  Interest  wonld 
be  adverse  to  that  of  the  plaintiff's  intes- 
tate, and  he  wonld  be  disqualified  under 
clause  e  of  the  fifth  section  of  the  act  of 
18S7,  (P.  L.  159,)  and  he  would  not  be 
qnalined  under  the  sixth  section  of  the 
act,  becaase  his  own  Interest  In  his  own 
land  is  not  covered  by  the  assignment, 
and  consequently  still  remains.  We  think 
the  fourth  and  fifth  assignments  are  not 
sustained.  Judgment  reversed,  and  re- 
ntn  de  novo  awardea. 


(14»  Pa.  St  S8«) 

Ib  re  Kesleb's  Bbtatb.* 

Appeal  of  LuKENB  et  al. 

{Suipnme  Court  af  Pmmyyvania.   Oot  S^  1891.) 

AmntiruPTUL  8Bm.BMxirr— Vauditt— Asbsb- 

MSIPr  TO  RS70K>— C!ON8n>IBl.TT0N. 

1.  A  widow  of  Intellieence,  mature  years, 
and  limited  means,  being  about  to  marry  a  man 
of  large  fortunei  agreed  to  an  antenuptial  settle- 
ment, fully  explained  to  and  thoroughly  under- 
itood  by  her,  which  atipulated  that.  In  consid- 
eration of  an  annuity  of  $600  to  be  paid  her  after 
her  hnst>and'a  death,  she  should  relinquish  all 
claims  against  his  estate.  She  was  fully  informed 
Of  the  value  of  her  intended  husband's  fortune, 
•nd  knew  that  the  reason  for  making  the  ante- 
nuptial settlement  was  that  his  children  by  a 
former  wife  should  be  protected,  field,  that  the 
settlement  was  valid. 

8.  'Where  the  wife,  becoming  discontented 
with  the  antenuptial  settlement,  estraoges  her- 
self from  her  husband,  her  resamptlon  of  oordial 
relations  with  him  upon  his  promise  to  revoke 
the  marriage  settlement  constitutes  neither  a 
valuable  nor  a  meritorious  consideration  for  such 
promise,  as  it  was  her  legal  duty  to  resume  those 
ooniugal  relations  which  she  had  inteimpted 
without  Juatiflcatiott. 

8.  The  abandonment  of  legal  proceedings  In- 
■tltDted  l>y  the  wife  to  set  aside  the  marriage 
settlement  affords  no  consideration  for  the  hus- 
band's promise  to  revoke  it,  if  the  settlement 
was  valid,  and  wonld  not  have  been  set  aside 
had  the  suit  l>een  prosecuted. 

Appeal  from  orphans'  court,  Philadel- 
phia county ;  William  N.  Ashman,  Jndge. 

Claim  of  Mary  R.  KesW  against  the  es- 
tate, amounting  to  $120,000,  of  her  de- 
ceased husband,  Henry  Keeler,  for  her 
share  as  widow.  Claim  allowed,  and  the 
trustees  of  the  estate  appeal.    Reversed. 

J.  Id.  Pile  and  B.  P.  Wbite,  for  appel- 
lants. Samael  P.  Hanaon  and  Jobo  O. 
JohnaoD,  for  appellee. 

Stbrbbtt.  J.  There  is  certainly  no  ap- 
parent reason  why,  situated  as  these  par- 
ties were,  the  "law  should  regard  with 

'Petition  for  rehearing  denied. 


disfavor"  the  antenuptial  agreement  made 
by  them.  Mr.  Kesler  was  advanced  is 
years,  had  already  accumulated  a  fortune, 
and  had  a  family  by  a  former  marriage; 
while  Mrs.  Davison  was  lifted  out  of  pov- 
erty and  comfortably  provided  for  by  It. 
Persons  situated  as  they  were  do  not  osu- 
ally  act  from  mere  impulse,  or  contract 
without  consideration ;  and  the  court  be- 
low has  accordingly  found  that  every  re- 
quirement of  the  law  seems  to  have  been 
compiled  with  in  the  execution  of  this  eon- 
tract.  A  full  disclosure  was  made  to  the 
Intended  wife,  and  every  opportanlty 
afforded  her  either  to  obtain  Information 
as  to  the  nature  and  character  of  the  In- 
strnment  she  came  prepared  to  exeeate, 
or  object  to  its  execution  If  ignorant  of  its 
contents,  or  deceived  as  to  its  purpose 
and  object.  She  was  not  illiterate,  but 
Intelligent  and  well  educated.  She  was 
not  young  and  inexperienced,  but  of  niA- 
ture  years,  and  acquainted  with  marital 
duties  and  rights.  She  was  a  free  agent, 
of  sound  mind,  and  fully  capable  of  pro- 
tecting herself.  Nor  was  she  under  any 
restraint.  The  deed  of  settlement,  u- 
thongb  of  great  length,  Is  In  the  asnal 
form  adopted  bycarefol  and  accomplished 
conveyancers;  and  Its  preamble,  in  clear 
and  perspicuous  language,  easily  compre- 
hended by  a  person  of  even  ordinary  Intel- 
ligence, specified  the  terms  and  objects  of 
the  agreement  entered  into  between  the 
parties.  That  it  was  understood  by  the 
claimant  we  think  there  is  no  doubt;  and 
from  her  necessitous  circumstances  It  Is 
not  wholly  improbable  she  waa  content, 
assured  of  the  maintenance  and  comforts 
afforded  by  her  future  husband's  wealth 
during  his  life-time,  and  the  secured  annu- 
ity of  feOO  for  her  life  after  his  death,  to 
relinquish  ail  further  claim  upon  his  es- 
tate. It  Is  impossible  to  understand  bow, 
consistently  with  these  tacts,  Mr.  Keeler 
can  be  found  to  have  practiced  a  fraud  up- 
on his  Intended  wife  In  the  execution  of 
this  contract.  In  his  senile  garrulity  he 
may  have  made  statements  to  his  son-in- 
law  which  had  better  have  been  left  un- 
said :  but  when  brought  face  to  face  witii 
his  wife  be  distinctly  averred,  and  she  did 
not  deny,  that  she  had  never  asked  him 
any  questions  In  regard  to  the  agreement, 
and  that  he  had  made  the  settlement  "to 
protect  his  family;  that  she  might  Jump 
over  the  traces;  that  he  fully  intended,  If 
she  proved  a  faithful,  good  wife,— be  only 
had  this  to  protect  himself  and  his  family, 
— ^if  she  proved  to  be  what  he  thought  she 
was,  and  what  she  bad  now  turned  out 
to  be,  he  would  have  given  her  at  the 
same  time  one-third."  But,  whatever 
may  have  been  his  original  intention,  in 
view  of  the  findings  ol  the  court  below 
that  Mrs.  Davison,  knowing  her  rights, 
and  fully  Informed  of  the  situation,  delib- 
erately and  In  writing  released  all  her  in- 
terest in  her  deceased  husband's  estate  in 
consideration  of  the  provision  made  for 
her  by  this  agreement,  and  was  content, 
it  is  incredible  that  a  fraud  should  have, 
in  fact,  been  practiced  on  ber.  Even  as- 
suming that  the  facts  are  as  claimed  by 
her  counsel,  the  quantum  of  proof  adduced 
Is  not  sufficient  to  modify  the  agreement. 
They  were  not  proved  by  two  witnesses. 
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or  their  eqnlTaOent.  Thonaaa  v.  Loose, 
114  Pa.  St.  8&,  6  Atl.  Rep.  326.  The  agree- 
ment must  be  considered  as  having  em- 
bodied the  real  Intention  of  the  parties  at 
its  date.,  and  therefore  coacloBire  of  their 
rights.  Was  there  a  valid  revocation  of  it? 
It  will  be  conceded  that  there  must  have 
been  a  merltoriuus  or  valaable  considera- 
tion tor  such  revocation,  (Stickney  v.  Bor- 
man,  2  Pa.  St.  67;)  and  it  is  very  clear 
that  neither  of  these  existed  here.  Tlie 
sole  inducemeut  was  the  doing  of  that 
which  Mrs.  Kesler  was  legally  bound  to 
do.  She  had  voluntarily  estranged  herself 
from  liar  husband  because  of  her  dissatis- 
faction with  tlie  antennptial  contract. 
Thwe  is  no  pretense  that  she  had  any 
other  cause  of  complaint.  If,  as  has  been 
shown,  that  was  a  valid  and  binding 
contract,  the  estrangement  was  without 
Jnstltlcatlon.  It  was  a  wanton  abuse  of 
the  marital  relation  for  mercenary  pur- 
poses, and  reconcilement  was  her  duty. 
Public  pollcylorbids  that  the  performance 
of  such  duty  he  made  the  subject  of  barter 
and  sale.  The  law  fixes  and  regulates  the 
marital  relation  on  public  considerations, 
and  will  not  allow  the  parties  to  discard 
and  renew  it  for  money.  Thus,  in  B«»berts 
V.  Frlsby,  88  Tex.  219,  the  supreme  court 
held  that  the  husband  is  not  legally  bound 
by  a  post-noptitd  contract  in  which  he 
hires  his  wife  to  live  with  him.  The  same 
principle  was  affirmed  by  the  supreme 
court  of  Tennessee  in  Copeland  v.  Boaz,  9 
Baxt.  223.  And  Mr.  Justice  Allen,  of  the 
supreme  Judicial  court  of  Massachusetts, 
well  said :  "  It  Is  as  much  against  public 
policy  to  restore  interrupted  conjugal  rela- 
tions as  it  is  to  continue  them  without  in- 
terraption  for  the  same  consideration. 
The  right  of  condonation  is  not  exercised 
for  thesake  of  justice  to  the  injured  party, 
or  with  regard  tu  the  rights  of  others,  or 
the  interests  of  the  public,  when  it  is  sold 
for  money,  and  the  law  cannot  recognise 
such  a  consideration. "  Merrill  v.  Peaslee, 
146  Mass.  461),  16  N.  £.  Kep.  371.  There  are 
no  cases  In  conflict  with  this  view  decided 
by  this  court.  It  was  noc  involved  in 
Bnrkholder's  Appeal,  105  Pa.  St.  SI,  upon 
which  the  court  below  relied.  It  is  said 
that  abandonment  of  the  legal  proceed- 
ings Instituted  by  Mrs.  Kesler  for  the  revo- 
cation of  the  antenuptial  contract  was 
suffldent  consideration.  The  answer  to 
this  is  that  she  was  not  prejudiced  by 
that  act.  The  question  involved  there 
has  been  raised  here,  and  has  been  shown 
tu  be  without  merit.  Mrs.  Kesler  is  there- 
fore not  in  a  position  to  claim  the  aid  of 
a  court  of  equity,  and  the  decree  of  the 
court  below  must  be  reversed.  Decree  re- 
versed, with  costs  to  be  paid  by  the  ap- 
pellee, and  record  remitted,  with  instruc- 
tions to  distribute  the  fund  In  accordance 
with  the  foregoing  opinion. 

<143  Pa.  St.  642)         

CiTT  OF  TlTUSVILLB  V.  BrBNNAM. 

(Supreme  Court  of  PeMisyVwmia.  Oct  6, 1891.) 

IiiOBNSE— Bblliko  Goods  bt  Sample — FoucB 

PowEB— Intbrstatb  Cohmerce. 

1.  A    mnnicipal   ordinance,   requiring   "all 

persons  canvassing  or  solioitlngr  within  said  city 

orders  for  goods,   books,   paintings,   wares,    or 

merchandise  of  any.  kind,  or  persms  delivering 


•ueh  artioles  under  orders  so  Obtained  or  solic- 
ited^" to  take  ont  a  license,  ezoepting  "persons 
selling  by  sample  to  manufacturers  or  licensod 
tnercbants  or  dealers  residing  or  doing  business 
in  said  city, "  is  a  valid  exercise  of  tiie  police 
power. 

3.  Huoh  ordinance  is  applicable  to  a  person 
who,  with  sample  pictures  and  picture  frames, 
goes  from  boose  to  house,  soliciting  orders  for  a 
dealer  in  another  state,  and  is  not  a  regulation 
of  interstate  commerce. 

Appeal  from  court  of  common  pleas, 
Crawford  county. 

Action  by  the  city  of  Titus ville  against 
J.  W.  Breunan  to  recover  a  penalty  for 
the  violation  of  a  city  ordinance.  Defend- 
ant appeals  from  a  judgment  tor  plaintiff 
on  a  case  stated.    Affirmed. 

The  following  facta  were  agreed  upon  as 
a  case  stated  (1)  J.  A.  Shepard  is  a  man- 
ufacturer of  picture  frames  and  maker  of 
portraits,  residing  in  Chicago,  In  the  state 
of  Illinois,  of  which  state  he  is  a  citlsen, 
and  In  which  city  be  has  his  manufactory 
and  place  of  business.  (2)  In  the  prosecu- 
tion of  said  business  he  employs  agents, 
who,  under  his  direction,  solicit  orders  for 
pictures  and  picture  frames  In  the  state  of 
Pennsylvania  and  other  states  of  the 
Union,  by  going  personally  to  residents 
and  dtisens  of  said  state  of  Pennsylvania 
and  other  states,  and  exhibiting  samples 
of  his  pictures  and  frames,  going,  where 
necessary,  from  house  to  bouse,  in  said 
state  of  Pennsylvania  and  other  states. 
(8)  The  defendant,  J.  W.  Brennan,  was 
an  agent  of  the  said  J.  A.  Shepard,  em- 
ployed by  him  to  travel  and  solicit  orders 
tor  pictures  and  frames,  in  the  manner 
stated,  upon  a  salary,  and  also  upon 
commission  upon  the  amount  of  bis  sales, 
at  the  time  of  his  arrest,  May  26,  1889, 
upon  a  warrant  issued  by  the  authorities 
of  the  city  of  Titusville,  In  the  state  of 
Pennsylvania.  (4)  Upon  receiving  orders 
tor  pictures  and  picture  frames,  the  agents 
of  the  said  J.  A.  Shepard  forwarded  the 
same  to  him  at  Chicago,  in  the  state  of 
Illinois,  where  the  same  were  made,  and 
from  there  shipped  by  said  J.  A.  Shepard 
to  the  purchasers  In  Titusville,  In  the 
state  of  Pennsylvania,  by  railroad, freight, 
and  express,  and  the  price  of  said  goods . 
was  collected  and  forwarded  by  the  ex- 
press companies,  and  sometimes  by  the 
agents, to  said  Shepard. at  Chicago,  in  the 
state  of  Illinois.  .1 .  W.  Brennan,  the  agent 
employed  by  J.  A.  Shepard,  was  engaged 
in  conducting  the  business  in  the  manner 
stated  at  the  time  of  his  arrest.  May  25, 
1889.  The  said  J.  W.  Brennan,  at  the  time 
of  bis  arrest  and  before,  had  not  been 
otherwise  employed  than  as  Mtated,  and 
was  acting  solely  for  the  said  Shepard. 
(6)  The  city  of  Titusville  had  enacted  an 
ordinance.  In  force  at  the  date  of  the  ar- 
rest of  said  J.  W.  Brennan,  which,  In  the 
twelfth  section  thereof,  provides  In  words 
and  figures  as  follows:  "That  all  persons 
canvassing  or  soliciting  within  said  city 
orders  for  goods,  books,  palntingB,  wares, 
or  merchandise  of  any  kind,  or  persons  de- 
livering such  articles  under  orders  so  ob- 
tained or  solicited,  shall  he  required  to 
procure  from  the  mayor  a  license  to  trans- 
act said  business,  and  shall  pay  to  the  said 
treasurer  therefor  the  following  sums,  ac- 
cording to  the  time  for  which  said  license 
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BbaJ]  be  granted,  viz. :  For  one  day,  one' 
dollar  and  fifty  cents;  one  week,  f5.00; 
three  montba,  9IU.OO;  one  year,  f25:  pro- 
vided, tbat  the  provlBlons  ol  this  ordi- 
nance shall  not  apply  to  persons  selling 
by  aamplo  to  manufacturers  or  licensed 
merchants  or  deaJera  residing  or  doing 
business  in  said  city."  And  the  said  or- 
dinance further  provides  in  the  eighteenth 
section  thereof  as  follows:  "That  any 
person  or  persons  failing  to  obtain  a  license 
as  required  by  this  ordinance  shall,  upon 
conviction  thereof  before  any  magistrate, 
alderman,  or  justice  of  the  peace  of  said 
city,  forfeit  and  pay  a  fine  not  exceeding 
one  hundred  dollars,  nor  less  than  the 
amount  required  for  a  license  to  such  per- 
son or  persons,  together  with  twenty  per 
cent,  added  as  a  penalty,  with  costs  of 
suit;  and  in  default  of  payment  thereof 
shall  undergo  a  confinement  in  the  city  OE 
.county  prison  for  a  period  not  exceeding 
ninety  days,  or  perform  hard  labor  on  the 
streets  ur  elsen'here  in  said  city  not  ex- 
ceeding such  period. "  (tf)  At  the  time  of 
his  arrest  the  defendant,  Brennan,  was 
not  and  had  not  been  selling  by  sample 
to  manufacturers  or  licensed  merchants 
or  dealers  residing  in  said  city  of  Titus- 
ville,  and  was  not  within  the  proviso  of 
the  twelfth  section  of  said  ordinance  relat- 
ing to  such  excepted  persons.  (7)  The  de-. 
fendant,  J.  W.  Brennan,  at  the  time  of  his 
arrest  had  not  obtained  a  license  as  re- 
quired by  said  ordinance,  and  had  not 
paid  to  the  treasurer  of  the  city  of  Tltus- 
Tille  the  license  fee  provided  by  said  ordi- 
nance. (K)  The  defendant  was  arrested, 
tried,  convicted,  and  sentenced  to  pay  a 
fine  of  ¥25  and  costs  of  suit  under  said  or- 
dinance, on  the  29tb  day  of  May,  1889,  be- 
fore W.  M.  Dame,  city  recorder  of  the  city 
of  Titusville.  If  the  court  should  be  of 
opinion,  upon  the  facts  stated,  that  the 
defendant,  J.  W.  Brennan,  was  liable  to 
take  out  license  and  pay  the  license  fee 
provided  by  said  ordinance,  then  ]ndg- 
meot  to  be  entered  for  the  plaintiff,  the 
city  of  TitusvilIe,'for  f  25  and  costs  of  suit. 
If  the  court  should  be  of  opinion  that  said 
Brennan  was  not  so  liable,  then  judgment 
to  be  entered  for  tbe  defendant,  with  costs 
of  suit. 

Roger  Sberman  and  Samuel  Grumbine, 
for  appellant.  George  A.  Chase,  for  ap- 
pellee. 

Williams,  J.  There  are  two  questions 
presented  by  this  record.  The  first  is 
whether  the  court  below  was  correct  in 
finding  as  a  fact  that  the  defendant  was  a 
peddler.  Tbe  other  is  whether,  as  a  mat- 
ter of  law,  tbe  defendant  is  engaged  in  in- 
terstate commerce,  and  is  under  the  pro- 
tection of  the  national  government.  If 
tbe  defendant  is  a  peddler,  the  law  la  set- 
tled in  this  state  that  be  Is  not  above  the 
obligation  to  conform  to  the  requirements 
of  tbe  laws  of  thestate  regulating  the  busi- 
ness of  peddling.  The  legislature  has  pro- 
■nounced  his  business  to  be  injurious  In 
tendency,  and  has  forbidden  any  one  to 
engage  in  it,  except  under  certain  regula- 
tions, intended  to  bring  such  person  under 
the  notice  ot  the  local  authorities,  and  af- 
ford some  little  security  for  his  good  be- 
havior.     These   regulations    have     been 


made  in  tbe  exercise  of  tbe  police  power, 
to  protect  the  public  from  fraud  and  vio- 
lence, and  they  are  constitutional  ani 
valid.  Com.  v.  Gardner,  133  Fa.  St.  284,  19 
Atl.  Rep. 550.  But  what  isthe  defendant's 
business  as  gathered  from  the  facts  ap- 
pearing in  the  case  stated?  He  certainly  is 
not  an  importer  or  a  wholesale  dealer 
supplying  the  trade  In  this  state,  from  a 
source  of  supply  beyond  the  state  lines.  In 
original  or  unbroken  packages.  He  is  not 
a  "drammer, "  or  traveling  agent,  acting 
as  an  intermediary  between  the  importer 
or  tbe  wholesaler  and  the  local  trade. 
Although  he  carries  a  few  articles  on  his 
back  or  in  his  wagon,  hn  would  hardly  ask 
us  to  hold  that  he  was  engaged  in  inter- 
state transportation.  He  comes  into  this 
state,  according  to  the  case  stated,  in  or- 
der that  be  may  here  engage  in  tbe  busi- 
ness of  going  from  house  to  bouse  to  sell 
frames  and  pictures  for  a  dealer  who  re- 
sides in  another  state.  He  hunts  his  cus- 
tomers in  tbeir  own  homes.  To  the  in  m  ates 
of  the  homes  Into  which  he  Intrudes  him- 
self he  exhibits  what  he  alleges  to  be  a 
sample  of  tbe  goods  he  is  prepared  to  sup- 
ply. Theonly  apparent  difference  between 
him  and  the  ordinary  pack  peddler  is  that 
the  peddler  produces  the  precise  article  ho 
offers  for  sale,  and  delivers  it  to  tbe  pur- 
chaser on  the  spot,  while  the  defendant 
produces  from  his  pack  a  sample.  The 
customer  buys  on  bis  assurance  that  tbe 
article  will  be  like  it,  and  the  article  Issub- 
sequently  delivered  by  some  itinerant,  or 
by  express,  if  it  is  delivered  at  all.  There 
is  in  each  case  the  same  intrusive  domicil- 
iary visitation,  the  same  relentless  per- 
sonal pursuit  of  a  purchaser,  the  same 
practiced  and  porsistentitinerantsalesman 
adroitly  pressing  his  wares  on  the  atten- 
tion of  those  who  neither  need  nor  wish 
for  them,  but  who  are  unable  to  resist  the 
wiles  or  penetrate  the  deceptions  practiced 
npon  them.  The  business  of  both  is,  in 
general  character,  the  same.  Whether  the 
difference  In  mode  ot  delivery  should  dis- 
tinguish the  one  from  the  other  is,  in  this 
case,  a  matter  of  no  consequence  what- 
ever. The  ordinance  under  which  this 
suit  was  brought  is  not  directed  against 
peddlers  by  name,  but  against  a  particu- 
lar method  of  making  sales  of  goods.  It 
forbids  any  person,  whether  a  cltisen  of 
this  or  any  state,  to  engage  in  the  busi- 
ness of  canvassing  or  soliciting  witbin  tbe 
city  of  Titusville  tor  orders  tor  goods, 
books,  paintings,  wares,  or  merchandise 
of  any  kind,  without  first  obtaining  a 
license  from  the  mayor  for  that  purpose. 
It  does  not  discriminate  against  cltliens 
of  other  states,  or  goods  grown  or  manu- 
factured in  other  states.  It  does  not 
wholly  prohibit  the  exercise  of  any  trade 
or  huslneas.  It  regulates  a  particular 
business  In  such  a  manner  as  to  bring 
those  who  engage  In  it  under  the  notice, 
and,  so  far  3S  possible,  under  the  supervis- 
ion, of  the  police  authorities  of  the  city. 
Whether  the  defendant  Is  a  peddler  is 
therefore  not  the  question  to  be  settled. 
It  is  whether  tbe  defendant  is  engaged  in 
the  business  described  in  the  ordinance. 
If  he  is,  and  the  agreed  tacts  show  clearly 
that  he  is,  then  he  must  obey  it,  or  showr 
that  it  is  not  binding  on  bim.    We  do  not 
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vnderatand  tbat  he  denies  the  power  of 
tbe  city  to  pasa  sucb  au  ordinance  upon 
the  authority  of  any  of  our  own  cases. 

The  case  of  Warren  Borough  v.  Geer,  117 
Pa.  St.  207,  11  Atl.  Rep.  415.  Involved  the 
validity  ol  an  ordinance  drawn  in  almost 
the  identical  words  found  in  this  one.  The 
court  below  held  that  tbe  borooKh  bad 
not  power  to  pass  such  an  ordinance,  be- 
cause it  interfered  with  the  exercise  of  a 
common  right.  This  court  held  other- 
wise, and  distinctly  asserted  the  power  of 
the  borough  to  make,  and  the  duty  of  the 
courts  to  enforce,  the  ordinance.  But  it  is 
nrged  tbat  tbe  United  States  courts  have 
held  another  doctrine,  and  that  we 
Bbonid  put  ourselves  in  harmony  with  the 
law  as  held  by  them.  We  recognize  the 
duty  to  which  our  attention  Is  thus  called, 
and  Bball  discharge  it  with  great  pleasure 
wherever  we  find  ourselves  in  conflict 
with  tbe  decisions  of  the  supreme  court  of 
the  IJnited  States  upon  this  or  any  other 
sobject.  We  are  thus  brought  to  consider 
the  so-called  "  federal  quention," — the  ques- 
tion whether  the  man  who  sells  ready- 
made  dotbinc  pinchbeck  jewelry,  picture 
frameH,  or  other  articles,  from  house  to 
house,  by  personal  solicitation  addressed 
to  one  wnom  lie  has  brought  to  bay  in  the 
privacy  of  his  or  her  own  home,  is  engaged 
in  interstate  commerce,  and  therefore  su- 
perior to  the  police  power  of  thestates.  We 
shall  not  undertake  a  definltiim  of  inter- 
state commerce.  It  is,  perhaps,  too  early 
to  attempt  it;  but  thesupremecourtofthe 
United  States  has  provided  us  with  abun- 
dant authority  upon  tbe  real  question  we 
have  to  consider,  which  is  whether  tbe  busl- 
nees  of  the  defendant  is  subject  to  the  police 
power.  In  Beer  Co.  v.  Massachusetts,  97  U. 
S.25,  tbat  court  laid  downtbebroad  propo- 
sition that  "all  rights  are  held  subject  to 
the  police  power  of  the  state. "  In  the 
course  ol  a  very  satisfactory  discussion 
of  the  subject  by  the  learned  justlcedeliver- 
ing  the  opinion  of  the  court  this  language 
is  employed :  "  Whatever  differences  of 
opinion  may  exist  as  to  the  extent  and 
boundaries  of  the  police  power,  and  bow 
di£9cult  It  may  be  to  render  a  satisfactory 
definition  of  it,  there  seems  to  be  no  doubt 
that  It  does  extend  to  the  protection  of 
the  lives,  health,  and  property  of  the  citi- 
zen, and  to  the  preservation  of  good  order 
and  tbe  public  morals.  The  legislature 
cannot  by  any  contract  divest  itself  of  the 
power  to  provide  for  these  objects.  They 
belong  emphatically  to  that  class  of  ob- 
jects which  demand  the  application  of  tbe 
maxim  aalas  popuU  suprema  lex."  In 
Mugler  V.  State,  8  Sup.  Ct.  Bep.  273,  a  law 
which  did  not  regulate,  but  absolutely 
prohibited,  the  manufacture  and  sale  of 
liquors  in  Kausas,  was  sustained  as  a  val- 
id exercise  of  the  police  power.  To  the 
same  effect  is  Foster  v.  Kansan.  112  U.  S. 
201,  6  Sap.  Ct.  Rep.  8,  97.  Equally  con- 
clusive upon  this  point  are  the  Oleo- 
margarine Cases,  7  Atl.  Bep.  913.  This 
Htate  forbade  both  the  manufacture  and 
Bale  of  that  commodity,  except  under  re- 
Btrictlons  which  were  destructive  to  tbe 
business.  We  held  the  law  valid  as  an 
exercise  of  the  police  power,  and  ou  ap- 
peal the  supreme  court  of  tbe  United 
StateB  affirmed  tbe  declBiou.    8  Sup.  Ct. 


Rep.  992.  The  fact  that  the  article  the 
manufacture  and  sale  of  which  Is  regulated 
or  prohibited  Is  made  under  the  authority 
of  letters  patent  granted  by  the  United 
States  does  not  prevent  the  exercise  of 
tbe  police  power  of  the  states.  lu  Pat- 
terson V.  Kentucky.  97  U.  S.  501,  this  ques- 
tion was  raised,  and  it  was  held  that  let- 
ters patent  confer  no  new  or  independent 
right  of  sale,  but  secure  an  exclusive 
right  in  the  disco  very  to  the  inventor  or  his 
representative.  This  right  is  incorporeal, 
but  "  the  use  of  the  tangible  property  that 
comes  into  existence  by  the  application  of 
the  discovery  Is  not  beyond  the  control  of 
Btate legislation."  On  tbe  otherhand.it 
was  distinctly  held  in  Patterson  v.  Ken- 
tucky "  tbat  the  right  which  the  patentee 
or  bis  assignee  possesses  In  the  property 
created  by  the  application  of  a  patented 
discovery  must  be  enjoyed  subject  to  the 
complete  and  salutary  power,  with  which 
the  states  have  never  parted,  of  so  defin- 
ing and  regulating  the  sale  and  use  of 
property  within  their  respective  limits  aa 
to  afford  protection  to  the  many  against 
the  injurious  conduct  of  the  few."  In 
Webber  v.  Virginia,  103  U.  S.  344,  it  waa 
said  by  Justice  Field  delivering  tbe  opin* 
ion  of  the  court  that  "tlie  patent  for  a  dy- 
namite powder  does  not  prevent  the  state 
from  prescribing  the  conditions  of  its 
manufacture,  storage,  and  sale  so  as  to 
protect  tbe  community  from  the  danger 
of  explosion. "  But,  while  the  existence  of 
the  police  power  is  thus  clearly  recognized 
by  tbe  courts  of  the  United  States,  it  must 
be  exercised  by  means  of  laws  that  are 
equal  and  uniform  in  their  operation.  It 
must  not  be  made  use  of  as  a  means  for 
discriminating  between  citizens  of  the  dif- 
ferent states.  If  It  is,  it  loses  its  police 
character,  and  becomes  an  unconstitu- 
tional trade  regulation.  Thus  the  state 
of  Missouri  passed  a  law  prohibiting  the 
sale  of  goods  grown  or  produced  or  manu- 
factured outside  of  that  state  without  a 
license.  To  sell  the  same  goods  grown, 
produced,  or  manufactured  within  the 
state  no  license  was  required.  This  law 
was  held  to  be  void,  because  it  was  de- 
signed to  operate  against  tbe  citizens  of 
other  states  and  In  favor  of  tbe  citizens  of 
MlBSouri.  Welton  v.  State,  91  U.  S.  275. 
When  the  burden  Imposed  Is  equal  with- 
out regard  to  citizenship,  similar  laws 
have  been  upheld.  Coe  v.  Errol,  116  U.  S.' 
517,  6  Sup.  Ct.  Bep.  475.  If  the  defendant 
was  an  importer  of  frames,  there  could  be 
no  doubt  of  his  right  toshipthem  in  origi- 
nal bales  or  packages  into  the  state,  and 
in  that  condition  to  sell  them.  There  is 
just  a  little  doubt  of  his  right  to  ship  into 
tbe  state  one  frame,  for  there  Is  no  law  of 
the  state  which  prohibits  his  sale  of  a 
single  frame.  What  the  law  Is  aimed  at  Is 
not  the  sale  of  frames  at  wholesale  or  at 
retail,  but  personal  solicitation  from 
house  to  house  by  canvassers,  who,  like 
peddlers,  are  here  to-day  and  gone  to- 
morrow; whose  flippant  representations 
cannot  be  stopped,  and  whose  frauds 
cannot  be  punished,  unless  they  are 
brousht  under  the  notice,  and  to  some 
extent  under  the  control,  of  the  local  au- 
thorities. What  trades  need  to  be  re- 
stricted and  forbidden  to  all  who  have  not 
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obtained  a  license,  is  purely  a  legislative 
gnestion.  The  sale  of  liqaors,  the  keep- 
ing ot  an  hotel,  the  running  of  a  cab,  the 
keeping  of  a  lottery,  the  aale  ot  lottery 
tlcketB.tbe  practice  ot  medicine,  the  manu- 
facture of  oleomargarine,  peddling  from 
bouHe  to  house,  and  many  other  kinds  of 
business  have  been  the  subject  of  regula- 
tion, restriction,  or  prohibition  by  an  ex- 
ercise of  the  police  power  of  the  several 
states.  Where  the  courts  have  interfered 
in  such  cases,  it  has  been  to  prevent 
the  abuse  of  the  police  power,  and  to  see 
that  its  hand  was  laid  Impartially,  and 
without  discrimination  between  states, 
on  the  evil  to  be  corrected.  Whether  the 
solicitation  from  house  to  house  by  itiner- 
ant vendors  or  canvassers  Is  an  evil  to  be 
suppressed  or  reduced  in  Its  proportions 
by  appropriate  legislation  Is,  under  ordi- 
nary clrcamstances,  as  we  have  said,  a 
legislative  question.  If  it  was  for  us  to 
determine,  a  glance  at  our  own  cases 
would  determine  it.  The  books  are  full  of 
cases  arising  out  of  the  efforts  of  those 
who  have  been  defrauded  to  recover  their 
money  to  be  relieved  from  their  bonds  or 
notes  given  nnder  the  influence  of  a  bald 
fraud,  or  wheedled  out  of  them  under  pre- 
tense that  they  were  signing  a  receipt,  an 
order,  a  promise  to  act  as  agent,  or  the 
like.  There  is  probably  not  a  county  in 
the  commonwealth  Into  whose  courts  the 
victims  of  the  frauds  of  traveling  canvass- 
ers for  tloris  Multicaulis  trees,  patent 
choms,  bay-forks,  washing-machines,  self- 
booking  or  self-nnhooklng  whiffletrees, 
and  a  hundred  more  equally  worthless 
things,  have  not  come  by  petition  to  open 
Judgment,  or  by  afBdavIt  of  defense  to  an 
action  seeking  relief.  It  is  the  same  story. 
A  well-dressed,  plausible  stranger,  with 
flattery  and  promise  of  enormons  gains, 
induces  some  honest  but  inexperienced 
man  to  sign  a  paper  promising  to  exhibit 
some  worthless  article  left  with  him  to  his 
neighbors,  or  to  pay  for  It  at  a  small 
price,  when  he  has  sold  It  at  a  large  one, 
or  the  like,  and  goes  his  way.  Not  long 
after  some  other  stranger  presents  to  the 
astonished  victim  bis  promis80r.r  note 
for  one  or  two  or  five  hundred  dollars, 
and  demands  payment.  It  next  turns  up 
in  the  bands  of  some  note-shaver,  and 
then  litigation  begins.  The  loss  to  in- 
dustrious, well-meaning  people  by  these 
practices  reaches  many  thousands  of 
dollars  every  year.  It  goes  to  support  In 
idleness  a  class  of  swindlers  who  should 
be  in  prison.  The  subject  Is  as  fairly  with- 
in the  scope  of  police  legislation  as  cheat- 
ing by  false  pretenses,  or  larceny  by  a 
bailee.  We  should  as  soon  expect  the 
thief,  who  stole  goods  In  one  state  to  be 
sold  In  another,  to  be  protected  under  the 
Interstate  commerce  powers  of  the  general 
government,  as  that  the  traveling  cheats 
who  live  by.  drawing  the  blood  of  the 
hard-working  but  too  confiding  farmers 
and  mechanics,  should  be  so  protected. 
It  may  be  that  the  defendant  is  honest, 
and  sells  a  good  frame,  for  an  honest  price 
There  are,  no  doubt,  some  honest  ped- 
lers  and  canvassers,  worthy  men  and 
women,  who  are  needy,  and  find  this  a 
convenient  way  to  earn  money.  The 
troable  in  such  cases  is  that  they  are  in  a 


business  that  men  and  women  who  are 
not  honest  employ  as  a  means  of  swin- 
dling; and  that  the  business  is  therefore 
properly  put  nnder  some  regulations  and 
restrictions,  that  seem  to  them,  and  that 
in  their  cases  may  really  be,  unnecessary 
and  burdensome.  If  they  choose  tocmbnrk 
in  the  sale  of  strong  drink,  or  In  the  sale 
of  goods  as  peddlers,  or  as  canvassers,  or 
of  oleomargarine,  they  must  take  notice 
of  the  restrictions  laid  upon  the  business 
they  select,  and  comply  with  them.  The 
Judgment  is  affirmed. 


(M  Pa.  St  MS) 

Prrsidrnt,  Etc.,  roa  Erectino  a  Bridge 

OTBR    THE    JtJNIATA     RiTBB    ▼.  JCNIATA 
COONTT. 

{Supreme  Court  ofPennsyVoania.    Oct  5, 1891.) 
Eminent  Domain — ^Bkidob  Taken  bt  Codktt 

— COMTEKSATIOK— IKSTSCOTIOKS. 

1.  In  a  suit  by  a  bridge  company  against  a 
county  for  the  value  of  its  bridge  taken  by  the 
county  for  public- nse,  under  Act  Pa..Uay  8, 1878, 
(P.  L.  181,)  authorizing  such  taking,  the  contract- 
or who  erected  the  bridge  may  testify  as  to  its 
value,  and  is  not  restricted  to  testimony  aa  to  its 
contraot  price,  for  that  may  have  been  more  or 
less  than  its  value. 

3.  Evidence  as  to  the  cost  ot  repairs  made 
on  the  bridge  is  inadmissible. 

8.  The  return  made  by  the  bridge  company 
of  the  value  of  its  capital  stock  to  the  auditor 
general  is  competent  evidenoe  for  the  purpose  of 
showing  the  value  of  the  stock  as  made  for  the 
company  by  its  olBcers  nnder  oath. 

4.  Evidence  as  to  what  itwould  coattbeooun- 
ty  to  erect  a  new  bridge  at  tbe  same  or  some  oth- 
er point  on  the  river  is  inadmissible. 

5.  A  charge  that  the  jury  "may"  consider 
certain  evidence  for  a  certain  purpose  is  suffl- 
ciently  strong.  They  need  not  he  charged  that 
they  ■'must"  consider  it 

Appeal  from  court  of  common  pleas, 
MlfSin  county ;  Bucheb,  Judge. 

The  President,  Managers,  and  Company 
for  Erecting  a  Bridge  over  the  Juniata 
Biver  sued  the  county  of  Juniata  for  the 
value  of  the  bridge,  it  biiving  been  taken 
by  the  county  for  public  use.  Judgment 
for  plaintiffs  for  f  32,708.60.  Defendant  ap- 
peals.   Reversed. 

Alfred  J.  Putterson  and  D.  W.  Woods, 
for  appellant.  B.  F,  Junkin  and  A.  JReed, 
for  appellees. 

Paxson.C.  J.  It  was  held  in  Montgomery 
Co.  V.  Bridge  Co.,  110  Ps.  St.  54,  20  Atl. 
Hep.  407,  that  where  a  bridge  is  taken  by  a 
county  for  public  use,  nnder  the  act  of  May 
8,1876,  (P.  L.  131,)  the  measure  of  damages 
is  the  value  of  +he  property  to  the  owners, 
not  to  the  county  taking  It,  and  that  snch 
value  le  to  be  ascertained,  not  only  by  the 
costs  of  the  structure,  but  also  by  the  val- 
ue of  -  Its  franchises.  The  value  of  its 
franchises  depends  largely  upon  Its  earn- 
ing capacity.  A  bridge,  as  was  observed 
In  the  case  cited, Is  a  peculiar  kind  of  prop- 
erty, and  seldom  has  a  market  value.  The 
value  of  its  capital  stock  may,  and  gener- 
ally does,  indicate,  with  some  accnracy, 
the  value  of  Its  franchises,  (fence,  in  an 
action  against  a  county  for  taking  a 
bridge,  the  cost  or  value  of  the  structure, 
the  amount  of  net  tolls,  and  the  market 
value  of  its  capital  stock  are  all  elements 
to  be  considered  in  ascertaining  the  value 
of  the  bridge  and  its  corporate  francblses. 
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No  one  of  tbeee  elements,  atandiog  alone, 
would,  hi  all  caaos,  fnrniab  a  teat;  consid- 
ered together,  they  \rill  seldom  tail  to  lead 
to  R  satiBfactory  result. 

Th«  first  three  assignments  may  be  con- 
sidered together.  The  Tritnees  L.  G'. 
Brown  was  asked  as  to  the  valne  of  the 
bridge,  by  which  I  anderstand  to  be  meant 
the  snperstrncture  only.  This  was  ob- 
jected to  on  the  gronnd  that  Brown,  hav- 
ing contracted  for  the  erection  of  the 
bridge,  should  have  been  asked  as  to  the 
contract  price.  We  do  not  think  this  ob- 
jection well  taken.  The  trae  question  was 
the  value  of  the  bridge,  not  what  it  cost. 
The  contractor  may  have  taken  it  at  too 
low  a  figure,  or  the  owner  may  have  paid 
too  much.  The  county  is  entitled  to  pay 
for  it  at  its  actual  value  at  the  time  of 
taking. 

The  fourth  and  fifth  assignments  allege 
that  the  court  below  erred  in  rejecting  ev- 
idence In  reference  to  the  cost  of  certain  r»- 
pairs  to  the  bridge.  The  evidence  was 
clearly  Irrelevant,  and   properly  rejected. 

The  Hizlh  assignment  is  more  serious. 
The  defendant  oHered  a  certlJled  copy  of 
the  return  made  by  the  bridge  compaoy  of 
the  valne  of  Its  capital  stock  to  the  audi- 
tor general,  under  oath,  from  the  year  1881 
up  to  the  preseuT  time.  This  was  offered 
for  The  purpose  of  showing  the  vaioe  of  the 
capital  stock  as  made  for  the  company 
under  oath  by  its  ofBcers.  The  capital 
stock  represents  the  property  and  fran- 
chises of  the  corporation,  and,  as  before 
observed,  is  an  element  to  ascertain  the 
damages.  The  plaintiff  had  given  in  evi- 
dence, to  show  the  value  of  the  capital 
stock  or  franchises,  the  receipts  from  tolls 
for  1884-89.  It  was  clearly  competent, 
therefore,  for  the  defendant  to  show  the 
value  placed  by  the  company  npon  Its  own 
stock,— a  valuation  made  upon  the  oath 
of  its  ofiicers.  It  is  no  answer  to  this  to 
say  that  the  return  was  made  by  the  offi- 
cers, and  not  by  the  stockholders.  The 
officers  were  the  duly-constituted  agents 
or  representatives  of  the  latter,  and  their 
act  was  the  act  of  the  corporation  itself. 
The  return  was  made  in  pursuance  of  the 
act  of  assembly,  and,  was  the  official  act 
of  the  corporation.  Hence  we  need  not 
discuss  the  cases  cited  as  to  the  power  of 
an  agent  to  bind  his  principal  by  his  dec- 
larations. They  are  not  relevant.  While 
this  return  does  not  conclude  the  bridge 
company  upon  the  question  of  value.  It  is 
nevertheleRs  competent  evidence  for  the 
consideration  of  the  Jury,  and  Is  moreover 
important.  The  difference  between  the 
verdict  and  the  valuation  placed  upon  its 
property  by  the  company,  under  the  oath 
of  Its  officers,  is  so  great  as  to  Justify  the 
suggestion  that  the  verdict  was  too  large, 
or  the  company  has  undervalued  Its  prop- 
erty to  eecape  taxation. 

What  has  been  said  covers  the  seventh 
assignment.  The  eighth  (issignment  Is 
not  sustained.  It  was  not  relevant  to 
show  what  the  county  could  have  erected 
a  new  bridge  for,  at  this  or  ^ome  other 
point.  The  county  might  have  erected  a 
new  bridge,  but  it  preferred  to  take  the 
bridge  of  the  plaintiffs,  and  must  pay  for 
It  at  its  value  to  the  latter. 

The  remaining  assignments  refer  to  the 
v.22A.no.21— 67 


charge  of  the  conirt,  and  ate  not  sustained. 
The  learned  Judgesald,  in  answer  to  thede- 
fendant'B  first  point :  "  If  the  jury  finds  that 
the  property  was  liable  to  destruction  from 
flood  or  ice,  this  may  be  considered  to  the 
extent  that  this  liability  decreased  the 
value  of  the  property. "  This  was  an  af- 
firmance of  the  point,  bat  the  defendant 
complains  that  it  was  not  strong  enough, 
and  that  the  learned  judge  Hhould  have 
instructed  the  Jury  that  they  must  consid- 
er the  matters  referre<l  to,  Instead  of  that 
they  may  do  so.  This  is  somewhat  of  a 
refinement.  The  jury  could  not  fail  to 
have  understood  that,  if  the  liability  to 
destrnction  from  flood  and  ice  lessened  the 
value  of  the  property,  their  verdict  should 
be  reduced  to  that  extent.  The  Judgment 
is  reversed,  and  a  reaire  faeiaa  de  novo 
awarded. 


aM  Pft.  St  t?8) 

Snidbb  v.  Babr. 

(Supreme  Court  of  PennayVuania.  Oct  8, 1891.) 

COKSTRUOTIOS  OF  WiLL— NaTDRB  OI  ESTATS— 

Fee-Simple. 
Testator's  will  provided:   "I  direct  that 
my  beloved  wife,  A. ,  shall  have  and  hold  the 

Eroperty  in  B. ,  where  I  now  reside,  said  A.  to 
ave  the  sole  control  of  the  Bameduruur  her  life- 
time;'' and  at  her  disoretlon "she  shallorder  my 
axeeutors  to  atU  the  real  estate  at  publio  sale, 
or  at  priv^ate  sale,  all  my  real  estate  to  the  best 
advantage  of  my  wife.  •  •  •  Xhe  money  real- 
ized from  the  sale  of  my  real  estate  my  executor 
shall  pay  over"  to  A.,  and  she  "shall  have  pow- 
er to  dispose  of  the  same  by  bequeath  or  as  she 
directs.  •  ••  •  Also  I  direot  that  my  wife.  A., 
shall  have  and  hold  all.  my  personal  property  for 
her  own. "  The  testator  had  no  otker  realty  than 
that  named.  No  other  person  than  the  wife  was 
referred  to  in  the  will.  Testator  was.  childless. 
Beld,  that  the  wife  tooli  the  fee  in  the  property, 
under  Act  Fa.  April  8,  1833,  {  9,  ph>vidlng  that 
"all  demises  of  real  estate  shall  pass  the  whole 
estate  of  the  testator  in  the  premises  devised, 
althoai^h  there  be  no  wonts  of  inheritance  or  of 
perpetuity,  unless  it  appeata  by  a  devise  over,  or 
by  words  of  linitation  or  otherwise  in  the  will, 
that  the  testator  Intended  to  devise  a  less  es- 
tate." 

Appeal  from  court  of  common  pleas, 
York  county;  Jambs  W.  Latimrb,  Judge. 

Action  of  ejectment  by  Catharine  Snider 
against  Jacob  H.  Baer, -executor,  etc.,  of 
Anna  Shaffer,  deceased.  Defendant  ap- 
peals from  a  Judgment  directed  for  plain- 
tiff on  a  case  stated.    Reversed. 

Horace  Keesey  and  V.  K.  Keeaey,  for 
appellant.    Robert  F.  Qibaon,  for  a  ppellee. 

Paxbon,  0.  J.  We  agree  with  the  court 
below  that  this  is  a  close  case.  Its  solu- 
tion must  mainly  depend  upon  the  proper 
construction  of  the  will  of  Michael  B.  Shaf- 
fer, deceased.  The  testator,  after  express- 
ing his  desire  "to  settle  my  wordly  af- 
fairs," thus  disposes  of  the  real  estate  in 
controversy:  "Also  I  direct  that  my  be- 
loved wife,  Anna,  shall  have  and  bold  the 
property  in  Bottstown,  where  I  now  re- 
side, said  Anna  to  have  the  sole  control 
of  the  same  during  her  life-time;  and,  at 
the  discretion  of  my  beloved  wife,  Anna, 
she  shall  order  my  executor  to  sell  thereat 
estate  at  .public  sale,  or  at  private  sale, 
all  my  real  estate  to  the  best  advantage 
of  my  wife.  And  I  hereby  empower  my 
ejcecutor  to  make  deeds  of  conveyances 
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lor  the  same  as  tally  as  I  coald  have  done 
lo  my  life-time,  and  the  money  realised 
from  tbe  sale  of  my  real  estate  my  execu- 
tor shall  pay  over  to  my  beloved  wife,  An- 
na, and  she,  the  said  Anna,  shall  have 
power  to  dispose  of  the  same  by  bequeath 
or  as  she  directs.  •  •  •  Also  I  direct 
that  my  wife,  Anna,  shall  have  and  hold 
all  my  personal  property  tor  her  own." 
The  learned  Judge  below  held  that  the 
widow  of  the  testator  took  but  a  life-es- 
tate in  the  land,  with  a  power  to  compel 
a  sale  thereof  and  to  appoint  the  pro- 
ceeds; and  that  the  testator  intended  to 
die  Intestate  in  case  bis  widow  tailed  to 
exercise  these  powers.  From  the  case 
stated  it  apjtears  that  the  widow  never 
did  exercise  these  powers ;  the  real  estate 
in  coutroversyremained  unsold  at  ttie  time 
of  her  deatb.  This  contest  is  between  the 
heir  at  la  w  of  the  testator  and  the  exec- 
utor of  his  wife.  The  court  below  entered 
Judgment  upon  the  case  stated  In  favor  of 
the  heir  at  law. 

A  careful  consideration  of  the  case  leads 
us  to  a  different  conclusion.  The  testntor 
evidently  intended  to  dispose  of  his  en- 
tire estate.  He  was  childless.  His  wife 
was  the  sole  object  of  his  bounty.  There 
is  no  other  person  named  or  referred  to  in 
the  will.  The  first  sentence  of  tbe  will 
in  the  paragraph  above  quoted  carried 
tbe  fee.  He  says  his  wife  "shall  have  and 
hold  the  property  in  Bottstown,  where 
I  now  reside. "  While  this  language  in  a 
ieed  would  not  carry  the  fee,  it  is  other- 
wise in  a  will.  Having  thus  given  tbe  fee, 
what  waa  there  to  cut  It  down  to  a  life- 
estate?  Admittedly  nothing,  except  the 
next  sentence,  In  which  the  testator  says: 
"Said  Anna  to  have  the  sole  control  of 
the  same  during  her  life-time,"  etc.  But 
this  was  mere  surplusage.  After  giving  a 
fee,  it  cannot  be  cut  down  to  a  life-estate 
by  the  unnecessary  provision  that  she 
should  have  the  control  of  it  during  her 
life.  The  testator  may  have  thought  that 
in  some  way,  which  he  did  not  under- 
stand, his  executor  might  interfere  with 
his  widow's  enjoyment  of  tbe  property, 
and  the  clause  in  question  may  have  been 
inserted  to  prevent  this.  In  eith<^  view 
of  the  case,  the  language  is  without  legal 
effect,  and  might  well  have  been  omitted. 
He  then  orders  tbe  executor  to  sell  the 
property  whenever  the  widow  shall  direct, 
and  then  follows  this  significant  sentence: 
"And  the  moneys  realized  from  the  sale 
of  my  real  estate  my  executor  shall  pay 
over  to  my  beloved  wife,  Anna,  and  she, 
the  said  Anna,  shall  have  the  power  to 
dispose  of  the  same  by  bequeath  or  as 
she  directs."  The  learned  Judge  below 
construed  this  as  merely  a  power  of  ap- 
pointment of  the  proceeds  of  the  sale, 
whereas  it  is  an  absolute  gift  of  tbe  mon- 
ey, and  tbe  superadded  power  of  appoint- 
ment is  the  merest  surplusage.  It  detracts 
nothing  from  a  fee  for  a  testator  to  say 
that  his  devisee  shall  have  the  sole  control 
of  the  property  during  her  llle-time,  and 
an  absolute  gilt  of  money  Is  not  qualified 
by  a  superfluous  authority  to  l>equeath 
it.  We  have  here  a  childless  testator  who 
gives  the  sole  Interest  in  the  land  to  his 
wife.  We  think  the  case  comes  within 
the  ninth  section  of  tbe  act  of  April  H, 


1S8S,  which  dedarea:  "All  devises  of  real 
estate  shall  pass  tbe  whole  estate  of  tbe 
testator  lo  tbe  premises  devised,  although 
there  be  no  words  of  inheritance  or  of  per- 
petuity, unless  it  appears  by  a  devise  over, 
or  by  words  of  limitation  or  otherwise 
in  the  will,  that  the  testator  intended  to 
devise  a  less  estate. "  The  will  ot  Michael 
ShaBer  contains  no  devise  over,  nor  do 
we  find  any  express  limitatioD  of  the  es- 
tate to  his  wite  for  life  only.  I  have  not 
discussed  the  authorities.  It  is  sufilclent 
to  refer  to  Mortia  v.  Phaler,  1  Watte,  389; 
Musselman's  Estate,  89  Pa.  St.  469;  Free- 
byterlan  Church  v.  Dlsbrow.62  Pa.St.219; 
Grove's  Estate,  68  Pa.  St.  429.  The  Judg- 
ment is  reversed,  and  judgment  is  now  en- 
tered in  favor  of  the  defendant  in  the  case 
stated. 


att  Pa.  St.  m) 

Fesmtkb  et  al.  v.  Shannon  et  al. 

{Supreme  Court  cfPennuuVoainia.   Oct  S,  UBL) 

;lIoBTa^0Bs— Patxbnt  to  Co-Exscutor— No- 
Tioa  or  TtaTAjmnxmr  Tbubt. 

1.  A  mortgagee  died,  and  his  administrator 
transferred  the  mortgage  to  certain  ezecatora, 
who  purchased  the  same  as  an  investment  under 
the  will  of  their  testator.  The  mortgagor  paid 
the  mortgage  in  fall  to  one  of  the  ezeoutom,  who 
executed  a  release  of  the  mortgage,  and  entered 
aatisfaotion  on  the  record.  Held,  that  suoh  pay- 
ment to  one  instead  of  all  the  exeoutors  was  au- 
fldent 

8.  Althoogh  saoh  executors  were  tmatees  ot 
the  fund,  ot  which  snch  transferred  mortgage 
formed  a  part,  with  respect  to  persons  entitled 
to  the  benefit  of  the  same,  the  mortgagor  was  on- 
der  no  obligation  te  take  notioe  of  their  powers 
under  the  will,  and  make  payment  to  and  receive 
a  release  from  all  ot  them  jointly. 

S.  The  assignment  of  the  mortgage  to  the  sx- 
ecntors  contained  no  reference  to  any  trust  of  any 
kind,  and  the  mortgagor  was  sabject  to  no  duty 
to  inquire  whether,  as  between  the  executor  and 
a  third  pemon,  they  held  the  mortgage  or  it* 
proceeds  in  trust. 

4.  Tbe  fact  that  the  executors'  testator  had 
only  been  dead  two  years  at  the  time  the  as- 
signment of  the  mortgage  to  tbe  executors  was 
made,  was  not  sufficient  to  put  the  mortgagor  on 
inquiry  as  to  whether  the  mortgage  so  traosf  erred 
was  required  as  a  permanent  investment,  and 
charge  him  with  tbe  duty  of  examining  the  cur- 
rent accounts  of  the  exeoutors  to  ascertain  the 
purpose  of  the  investment. 

Appeal  from  court  ot  common  pleas, 
Montgomery  county;  Aabon  S.  Swabtz, 
Judge. 

Scire  facias  by  Peter  Fesmyer  and  other 
executors  ot  Peter  Fesmyer,  deceased,  as- 
signees ot  Benjamin  Brown,  adminlstra* 
tor  of  Samuel  Brown,  deceased,  against 
James  Shannon  and  William  H.  Wilson, 
terre-tenant, to  revive  a  mortgage.  From 
a  judgment  tor  plaintiOs,  defendants  ap- 
peal.   Beversed. 

B.  E.  Chain  and  C.  H.  Stinaon,  for  ap- 
pellants. W.  Horace  Bepbam  and  Tbeo. 
W.  Bean,  for  appellees. 

Orkrn,  J.  This  was  a  acire  Uteiaa  on  a 
mortgage  given  by  the  defendant  Shan- 
non to  oneSamuel  Brown  on  April  1, 1871, 
to  secure  the  payment  of  f  2,500.  Brown 
having  died,  bis  administrator,  on  June 
19,  1875,  assigned  and  transferred  the 
mortgage  to  Joslah  Kerper,  Peter  Fes- 
myer, and  Ephraim  Magargal,  executors, 
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etc.,  of  Peter  Feemyer,  deceased.  For  tea- 
sons  satisfactory  to  themselves,  the  cos- 
tody  and  poBseBsion  of  the  mortgrage  pa- 
pers  was  Intrnsted  tu  Kerper,  one  of  the 
executors,  who  collected  the  Interest  as  it 
feU  due  until  April  1, 1883,  at  which  time 
the  mortgagor  paid  the  principal  of  the 
mortgage  to  Kerper,  who  thereupon,  in 
his  capacity  as  executor,  entered  satlsfaQ- 
tlon  of  the  mortgage  on  the  record,  and 
delivered  up  the  mortgage  papers  toHhan- 
noo.  In  1886,— four  years  after  the  pay- 
ment and  satinfactlon  of  the  mortgage, — 
the  present  writ  of  scire  facias  on  the 
mortgage  was  issued  by  the  executors  of 
Peter  Fesmyer  in  order  to  compel  the 
mortgagor  to  pay  the  mortgage  debt  a 
eecodd  time.  If  the  law  is  such  that  the 
debt  may  be  recovered  a  second  time  from 
the  mortgagor,  of  course  be  must  submit, 
an«1  endure  the  great  hardship  cast  upon 
him.  But  it  will  be  the  duty  of  a  court  of 
Justice  to  see  to  It  that  the  case  comes 
clearly  within  the  operation  of  some  plain 
and  Imperatlvelegal  duty  resting  upon  the 
defendant,  before  a  result  so  liarsb  and 
oppressive  shall  be  upheld  and  enforced. 
It  has  always  been  the  law,  and  is  not  at 
all  disputed,  that  co-executors  are  re- 
garded as  an  individual  person ;  that  they 
possess  full  power  and  control  over  the 
personal  assets  of  their  testator;  that 
the  act  of  any  one  of  them  in  dlHposing  of 
the  assets  is  the  act  of  all,  and  binds  all; 
and  that  one  of  them  may  release  a  debt 
which  has  been  paid  to  him  in  good  faith 
by  a  debtor  of  tlie  testator,  with  binding 
efScacy  as  to  the  whole.  In  Williams, 
Bz'rs,  pt.  3,  c.  2,  it  is  said :  "Co-executors, 
however  numerous,  are  regarded  in  law 
as  an  individual  person;  and,  by  conse- 
quence, the  acts  of  any  one  of  them,  in  re- 
spect of  the  administration  of  the  effects, 
aredeemer]  to  be  the  acts  of  all,  for  they 
all  have  a  Joint  ond  entire  authority 
over  the  wliole  property.  Hence  the  re- 
lease of  a  debt  by  one  of  several  executors 
is  valid,  and  shall  bind  the  rest. "  This 
court  has  fully  recognised  this  doctrine  in 
many  instancen,  and  in  the  case  of  WoodHi 
Appeal,  92  Pa.  St.  379,  it  was  correctly  ex- 
pressed by  our  late  Brother  Tru.nkey, 
thus:  "An  executor  holds  under  a  trust. 
He  is  the  minister  or  dispenser  of  the 
goods  of  the  dead.  He  has  the  same  prop- 
erty in  the  personal  effects  as  the  deceased 
taad  when  living.  It  is  a  general  rule  of 
law  and  equity  that  an  executor  has  an 
absolute  power  of  disposal  over  the  per- 
sonal effects  of  his  testator,  and  that  they 
cannot  be  followed  by  creditors  nor  leg- 
atees Into  the  hands  of  eui  alienee.  This 
results  from  the  fact  that  in  many  instances 
the  executor  mnst  sell  in  order  to  perform 
his  duty  in  paying  debts,  etc.,  and  no  one 
would  deal  with  htm  if  liable  afterwards 
to  be  called  to  an  account.  Co-executors 
are  regarded  as  an  individual  person ;  and 
the  acts  of  any  of  them  in  respect  to  the 
administration  of  the  effects  are  deemed 
to  be  the  acts  of  all ;  as  where  one  releases 
a  debt  or  settles  an  account  of  a  person 
with  the  deceased,  or  surrendera  a  term, 
or  sells  the  goods  and  chattels  of  the  es- 
tate, bis  act  binds  the  others. "  As  the 
mortgage  debt  In  this  case  was  paid  to 
one  of  the  executors  of   Peter  Fesmyer, 


who  thereupon,  In  his  capacity  of  acting 
executor,  released  the  debt  and  satisfied 
the  record,  the  payment  was  prima  facie 
a  good  payment,  and  discharged  the  debt. 
But  the  appellees  rely  upon  another  prin- 
ciple, under  which  they  contend  that  the 
debt  was  not  discharged,  and  that  is, 
that  as  to  this  particular  debt  the  execu- 
tors were  trustees,  and  not  merely  exec- 
utors; and,  ther^ore  a  payment  to  one 
of  them  was  not  binding  upon  all,  but 
mast  be  made  to  all,  and  the  release  must  be 
executed  by  all.  The  doctrine  as  to  trus- 
tees, and  the  distinction  between  their  acts 
and  those  of  executors,  is  well  expressed 
by  Hare,  P.  J.,  in  an  oi^nion  adopted 
by  this  court,  in  the  case  of  De  Haven  v. 
Williams,  80  Fa.  St.  48U,  thus:  "It  is  well 
settled,  in  general,  that  the  acts  of  onb  co- 
executor  bind  the  others  by  reason  of  the 
confidence  reposed  in  them  individually, 
in  consequence  of  wbicli  each  has  full 
power  over  the  assets.  Beltzhoover  v. 
Darragh,  16  Serg.  &  R.  829.  This  is  an  ex- 
ception to  the  rule  that,  when  a  trust  or 
authority  is  delegated  for  mere  private 
purposes,  the  concurrence  of  all  who  are 
intrusted  with  the  power  is  requisite  to 
its  due  execatlon,  (Sinclair  v.  Jackson,  8 
Cow.  543,  583,)  and  distinguishes  execu- 
tors from  trustees,  who  are  regarded  by 
equity  as  forming  one  collective  trustee, 
and  must  execute  the  duties  of  their  oliice 
In  their  joint  capacity,  (Vandever's  Ap- 
peal, 8  Watts  &  S.  405,  409.)  Hence  a  pay- 
ment to  one  execntor,  or  a  release  from 
him,  extinguishes  the  debt,  although  he 
misapplies  the  money,  and  no  part  of  it 
comes  to  the  use  of  the  estate. "  In 
Bohlen's  Estate,  76  Pa.  St.  804,  the  pres- 
ent chief  Justice,  In  an  opinion  while  on  the 
common  pleas  bench, which  as  to  this  sub- 
ject was  adopted  by  this  court,  said :  "It 
may  therefore  safely  be  assumed  that 
where  stock  stands  upon  the  books  of  a 
corporation  in  the  name  of  a  trustee  the 
said  corporation  Is  bound  to  inquire  as 
to  the  authority  of  the  trustee  to  trans- 
fer said  stock  before  they  permit  s^cb 
transfer  to  be  made.  This  rule  does  not  ap- 
ply, however,  to  the  case  of  executors  and 
administrators  transferring  stock  stand- 
ing in  the  name  of  a  decedent,  for  the  rea- 
son that  the  law  casts  upon  them  the 
legal  ownership  of  the  personal  property 
of  such  decedent.  It  is  their  duty  to  pay 
debts  and  make  distribution  among  heirs 
and  legatees.  To  do  so  they  mast  con- 
vert the  personalty  into  cash, and  atrans- 
fer  of  stock,  therefore,  would  be  in  due 
course  of  admiulstration.  it  would  be 
unreasonable  to  bold  that  a  corporation 
in  such  case  should  be  held  to  inquire 
whether,  in  point  of  fact,  the  particular 
stock  was  needed  for  thepaymentof  debts 
or  legacies.  *  *  *  A  trustee  stands 
opon  a  dlHerent  footing  from  an  executor 
or  administrator,  in  revrard  to  the  trans- 
fer of  stock.  Administration  is  no  part 
of  bis  duties.  His  oflSce  is  to  hold  and 
safely  keep  the  trust  funds  in  accordance 
with  the  terms  of  the  will  or  other  instru- 
ment creating  the  trust.  Sometimes  it  Is 
to  pay  Income  to  the  parties  entitled 
thereto,  or  to  accumulate  the  same  dur- 
ing a  stated  period.  If  he  transfers  secu- 
rities, it  mnst  be  in  pursuance  of  an  ex- 
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press  authority  contained  in  the  trust 
Itself,  or  by  virtue  ol  an  authority  implied 
from  the  nature  of  said  trust  or  the  secu- 
rities in  his  bands."  In  Wood's  Appeal, 
supra,  we  further  said:  "An  executor's 
duty  Is  not  like  that  of  a  trustee,  in  whom 
property  is  vested,  nut  for  adoilnistratlon 
or  sale,  but  custody  apd  managenient  for 
his  cestttis  qne  trust.  The  party  taliins 
stoclc  on  pledge  from  such  trustee  deals 
-with  It  at  his  peril,  lor  thore  is  no  pre- 
sumption of  a  right  to  sell  it,  as  there  is 
In  the  case  of  an  executor.  Duncan  v. 
Jaudon,  15  Wall.  165;  Shaw  v.  Spencer, 
100  Mass.  382.  '  Theexecutor  has  the  right 
to  sell  and  transfer,  and  one  who  buys 
of  him  in  good  faith,  and  pays  in  money 
the  price  agreed  upon,  is  not  responsible 
for  the  application  of  tbe  purchase  money.' 
PerHDNT,  C,  Leitch  v.  Wells.  48  N.  ¥. 
685.  Letters  of  administration  are  always 
Bu£Qclent  evidence  of  authority  to  trans- 
fer, because  a  sale  and  transfer  of  stock 
Is  in  the  line  of  tbe  duty  of  an  adminis- 
trator. The  powers  of  an  executor  or  ad- 
ministrator differ  from  those  of  an  ordi- 
nary trustee,— the  duty  of  the  latter  being 
custody  and  management ;  of  the  former, 
to  dispose  of  the  personal  property  to 
pay  debts,"  etc.  Many  other  authorities 
are  to  the  same  effect  as  the  foregoing, 
and  further  citation  of  them  is  quite  un- 
necessary. 

Had  the  defendant  given  a  mortgage  to 
trusteesfor  a  part  of  tbe  trustfund.a  pay- 
ment to  one  of  them  without  the  knowl- 
edge or  consent  of  tbe  others  would  not 
have  been  a  good  payment,  and  a  release 
by  one  of  them  would  not  have  discharged 
the  debt.  But  such  was  not  this  case. 
The  mortgage  in  suit  was  the  private,  indi- 
vidual obligation  of  the  defendant  Shan- 
non to  the  mortgagee  Brown,  who  also 
was  a  mere  private  person,  and  it  was 
given  for  tbe  sole  t>urpose  of  securing 
Shannon's  debt  to  Brown.  The  one  sole 
duty  of  Shannon  was  to  pay  the  debt  to 
Brown,  or  to  the  legal  owner  of  the  mort- 

fage,  at  or  after  tbe  time  of  its  maturity. 
iown  having  died,  his  administrators 
assigned  the  mortgage  to  the  executors  of 
Peter  Fesmyer,  and  they  were  then  the 
legal  owners  of  the  mortgage,  and  beyond 
all  qnestion  were  entitled  in  their  capacity 
as  executors  to  collect  the  money  from 
Shannon.  It  is  argued  for  the  appellees 
that  under  the  will  of  Peter  Fesmyer  his 
executors  were  directed  to  Invest  one-third 
part  of  his  estate  for  the  use  of  bis  widow 
during  her  life,  and  that  as  to  her  they 
were  trustees,  and  that  Shannon  was 
bound  to  take  notice  of  this  trust,  and 
could  not  lawfully  pay  to  one  of  them. 
To  this  argument  there  are,  as  it  seems  to 
ns,  several  replies.'  In  the  first  place, 
granting  that  tbe  executors  were  also 
trustees  as  to  tbe  widow,  they  were  not 
technical  trustees  under'the  provisions  of 
tbe  will.  No  trustees  were  named  in  the 
will.  Tbe  executors,  as  such,  were  re- 
quired to  invest  tbe  money  for  the  use  of 
tbe  widow,  and  pay  her  the  interest.  Nev- 
ertheless they  were  executors,  and  as  such 
were  clothed  with  tbe  whole  legal  owner- 
ship of  the  mortgage.  In  that  capacity, 
as  between  tbem  and  the  defendant  Shan- 
non, they  bad  tbe  rlcht  to  exercise  tbe 


whole  power  of  collection,  which,  of 
course,  includes  the  power  and  lawful 
right  to  receive  tbe  money,  as  well  with- 
out suit  as  with  It.  Shannon's  duty  was 
to  pay  the  debt  to  the  executors.  He 
owed  no  duty  of  protection  to  the  widow 
or  to  any  one  else.  The  right  to  receive 
the  money  was  solely  vested  In  tbe  execu- 
tors in  any  event.  No  other  persons  than 
they  had  any  right  to  receive  it.  They 
possessed  all  tbe  power,  and  held  ail  tbe 
legal  right,  to  collect  it,  which  could  pos- 
sibly exist,  and  their  right  of  collection 
was  a  function  of  their  power  as  execu- 
tors, and  not  as  trustees.  True,  tbey 
owed  a  duty  as  trustees  to  the  widow, 
but  with  that  duty,  the  defendant  had 
nothing  to  do,  and  was  in  no  wise  re- 
sponsible tor  it.  When  be  paid  the  debt 
to  the  persons  legally  entitled  to  receive 
it,  his  whole  duty  was  discbarg^ed.  There- 
fore it  is  a  onn  aeqnitur  that  he  was  re- 
sponsible for  the  application  of  tbe  money 
after  be  bad  paid  it  to  tbe  persons  who 
alone  had  the  right  to  receive  it  in  tbe  spe- 
cial capacity  in  which  they  did  receive  it. 
It  may  be  granted  that  they  held  it  as 
trustees,  but  they  most  certainly  received 
it  as  executors. 

AgaJn,  tbe  defendant  had  no  notice  of 
the  trust,  and  was  not,  by  consequence  of 
any  attitude  of  bis,  subject  to  a  duty  of 
inquiry.  Tbe  assignment  was  made  di- 
rectly by  tbe  administrator  of  tbe  mortgai- 
gee,  Brown,  to  tbe  executors  of  Fesmyer. 
It  was  nothing  but  an  ordinary  assign- 
ment, which  passed  the  title  of  the  assign- 
or to  the  assignees,  and  the  assignees 
were  described  simply  as  "executors  of  tbe 
last  win  and  testament  of  Peter  Fesmyer, 
deceased."  This  was  notice  to  Shannon 
that  the  assignees  were  executors  of  Fes- 
myer, but  it  was  notice  of  nothing  more. 
If  he  looked,  therefore,  to  tiie  assignment, 
he  found  only  an  assignment  to  persons 
who  were  executors,  and  that  was  enough, 
Itecause  executors  are  tbe  legal represeota- 
tives  of  their  testator,  with  full  and  atwo- 
lute  power  to  collect  bis  debts,  and  that 
power  was  tbe  only  one  with  wliich  Shan- 
non had  any  concern.  There  was  not  the 
slightest  reference  to  any  trust  of  any  kind 
in  tbe  assignment,  and,  as  tbe  executors 
possessed  the  whole  power  of  ooliectlon, 
the  defendant  was  subject  to  no  dnty  of 
further  Inquiryin  order  to  discover  wheth- 
er, as  between  the  executors  and  some 
third  person,  tbey  were  subject  to  a  duty 
of  trust. 

But,  again.  If  he  bad  searched  for  and 
found  tbe  will  of  Peter  Fesmyer,  he  would 
have  found  no  other  persons  but  the  ex- 
ecutors to  whom  he  could  lawfully  have 
paid  the  money.  There  was  no  technical 
trust  expressed  in  the  will.  The  duties 
that  were  to  l>e  periormed  in  the  way  of 
investment  were  duties  which  tiie  execu- 
tors alone,  and  by  express  mention,  were 
to  perform,  and  they  were  such  duties  as 
executors  may  properly  lie  required  to  per- 
form. They  were  to  sell  the  real  estate, 
and  maite  deeds  to  tbe  purchasers,  with- 
out iiabiilty  on  the  part  ol  the  purchasers 
to  see  to  tbe  application  of  tbe  proceeds. 
Tbey  were  not  to  pay  over  to  themselves, 
as  trustees,  tbe  moneyto  be  invested,  but 
were  to  Invest  it  themselves  In  their  ca- 
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pacity  as  exeentora,  and  pay  over  the  In- 
terest td  the  widow  and  the  other  persona 
entitled  thereto.  Nor  w'ould  the  will' have 
Informed  the  defendant  that  the  partlcn- 
lar  money  represented  by  his  mortgage 
was  devoted  to  the  nee  ol  the  widow ; 
lor  there  was  another  Investment  directed 
to  be  made,  also  by  the  execotorB.in  favor 
of  certain  grandchildren. 

We  have  not  been  referred  to  any  au- 
thority by  the  learned  connsel  for  the  ap- 
pellees to  support  tbdr  contention  that  a 
trast  arose  of  which  the  defendant  was 
bound  to  take  notice,  either  generally  or 
because  the  mortgage  In  question  was 
taken  byFeamyer's  executors  In  their  own 
right;  but, on  behalf  of  the  appellants,  we 
have  been  referred  to  several  cases  In 
which  their  contention  appears  to  be  sus- 
tained. Thus  In  the  case  of  Wood's  Ap- 
peal, 92  Fa.  St.  879,  one  of  fonr  executors 
placed  In  the  bands  of  bis  broker  certain 
certificates  of  stock  belonging  to  the  es- 
tate of  his  testator.  These  certificates 
■were  pledged  as  collateral  security  for  the 
personal  Indebtedness  of  this  Individual 
executor,  and  were  accompanied  by  a 
blank  bill  of  sale  and  a  power  of  attorney 
signed  by  him  as  acting  executor.  The 
broker  pledged  the  stock  to  one  who  ad- 
vanced money  on  It.  The  remaining  ex- 
ecutors filed  a  bill  in  equity  to  recover  the 
stock.  Held,  they  could  not  recover.  We 
said :  *  The  fact  that  the  legal  title  to  the 
stuck  was  known  to  have  previously  been 
lo  the  executor,  and  that  the  title  of  the 
bolder  appeared  on  Its  face  to  have  been 
derived  from  him  in  his  representative 
capacity,  will  not  raise  a  suspicion,  or  put 
a  purchaser  on  inquiry,  for  the  reason  that 
it  is  the  executor's  primary  duty  to  dis- 
pose of  the  assets  and  settle  the  estate. 
*  *  *  We  think  the  master  was  right  in 
holding  'that  the  same  principle  which 
prevails  in  the  case  of  an  absolute  owner 
applies  In  the  case  of  an  executor  who  in- 
vests the  holder  -with  apparent  owner- 
ship.*" In  that  case  the  face  of  the  paper 
gave  notice  thatthe  stock  belonged  to  the 
estate  of  the  testator,  and  the  broker  who 
took  It  for  the  executor's  private  debt 
could  not  have  held  it,  bvt  the  executor 
was  clothed  with  the  right  of  disposition 
by  virtue  of  bis  office,  and  the  holder  had 
the  right  to  act  upon  the  assumption  that 
this  transfer  was  by  lawful  authority. 
So  here,  the  executors  were  clothed  with 
the  right  to  recover  this  mortgage,  and 
the  holder  had  a  right  to  presume  that  a 
payment  to  one  as  executor  would  dis- 
cbarge the  debt.  We  further  said  in  the 
last  case:  "The  defendants  had  a  right  to 
infer  that  McDowell  &WiikinB  were  the 
owners  of  tlie  stock,  although  the  certifi- 
cate showed  title  in  Charles  S.  Wood,  and 
the  blank  assignmentn  and  powers  were 
signed  by  George  R.  Wood  as  acting  ex- 
ecutor. They  found  McDowell  &  Wilklns 
Clothed  with  apparent  ownership.  The 
testator  bad  given  Oeorge  R.  Wood  the 
•trongest  expression  of  confidence  in  mak- 
ing him  an  executor  of  his  will,  thereby 
resting  absolute  power  in  him  to  sell  and 
transfer  the  stock  In  the  line  of  bis  duty. 
He  was  acting  executor.  Neither  bis  co-ex- 
ecutors nor  others  Interested  In  the  estate 
bad  taken  a  step  to  prevent  blm  from  com- 


mitting waste.  The  law  dasita  no  diitjt 
hpon  a  purchaser  to  ascertain  if  the  trust* 
edexeciitdr  of  the  decedent's  will  is  mls- 
managlug  the  estate  in  fraud  of  ereditorti 
or  legatees. "  These  remark^  are  precisely 
applicable  to  the  present  ease.  The  ex- 
ecutor, Josiah  Kerper,  was  rfotlwdby 
the  testator's  will  with  the  nbaolate  right 
to  collect  and  receive  from  the  defendant 
the  mortgage  debt  now  in  suit.  His  co» 
executors  bad  intrusted  to  bim  the  cuato* 
dy  and  control  o(  the  mortgage  papem, 
and  the  entire  right  to  collect  the  interest 
annually  from  the  defendant.  This  he 
actually  did  for  nearly  10  years,  with  the 
full  knowledge  and  consent  of  the  co-ex- 
ecutors. They  took  no  steps  to  prevent 
waste.  The  executor  had  the  same  right 
to  collect  the  principal  as  he  bad  to  collect 
the  Interest.  For  tour  years  after  the 
principal  was  paid  they  made nuattempt 
to  collect  It.  No  notice  of  any  trust  to 
which  the  executors  were  subject  was 
given  to  the  defendant,  and  he  was  neces- 
sarily lulled  into  a  profound  sense  of  se- 
curity by  the  very  long  acqulesceflce  of  all 
the  plaintUia  In  the  payments  to  one-'  of 
their  number,  which  he  was  continually 
making.  With  what  grace  can  they  now 
be  heard  to  allege  In  a  court  of  Justice,  and 
as  t|ie  basis  of  adverse  judicial  action, 
that  these  payments  were  illegal,  and  that 
such  of  them  as  were  not  made  to  all  the  ex- 
ecutors can  be  again  recovered  from  him  ? 
To  add  to  the  injustice  of  sucb  a  course,  ft 
must  be  borne  in  mind  that  they  also  ^ave 
the  mortgage  papers  to  Kerper,  and  per- 
mitted him  to  deliver  them  to  the  defend- 
ant when  the  final  payment  was  made.  It 
they  did  not  expressly  grant  him  that 
permission,  they  put  it  in  Kerper's  powev 
to  deliver  the  papers  to  8hann6n  when 
the  money  was  paid,  and  therefore  came 
within  the  principle  that,  where  one  of 
two  innocent  persons  must  suiter,  hei 
whose  act  or  omission  caused  the  suffer- 
ing must  bear  the  loss.  The  case  of  Cot- 
tarn  v.  Railway  Co.,  1  Johns.  &  H.  243,  isnot 
in  strict  analogy  with  this,  because  there 
the  title  resided  in  persons  who  were  tech- 
nical trustees,  and  the  case  came  plainly 
within  the  principle,  which  we  fully  recog- 
niae.tfaat  the  powers  of  trustees  for  custo- 
dy and  management  must  be  exercised  by 
all. 

For  the  appellants,  another  very  well- 
considered  case  in  cited,  in  close  analogy 
to  the  present.  It  Is  Bogert  v.  Hertell,  4 
Hill,  498,  and  was  a  decision  of  the  court 
ol  errors  of  New  York,  in  wbioh  Chief 
Justice  Nelson  delivered  a  most  elaborate 
and  exhaustive  opinion,  reviewing  all  the 
authorities  up  to  that  time.  The  testa- 
tor directed  his  executors  to  make  sale  of 
such  parts  of  his  real  estate  as  they  might 
think  proper,  and  disposed  ol  the  pro- 
ceeds, together  with  his  personal  estdte,  by 
residuary  bequests  in  favor  of  children 
and  grandchildren,  who  were  to  receive 
the  Income  during  their  lives,  and  tbeprin- 
Cipal  to  go  to  their  heirs  after  their 
deaths.  The  executors  sold  certain  real 
estate,  and  took  a  mortgage  from  the  pur- 
chaser for  part  of  the  purchase  money. 
Afterwards  one  of  the  executors  sold  the 
mortgage  to  a  stranger,  and  transferred 
It  to  liira  alone,  without  his  co-executor 
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Jotaing,  and  miiiapplled  the  proceeds,  and 
failed.  Subsequently  the  parties  Interested 
Bought  to  recover  on  the  bond  and  mort- 
gage from  the  assignee  thereof,  who  bad 
purchased  it  in  good  faith,  and  It  was 
held  by  the  vice  chancellor  and  chancellor 
that  be  had  purchased  with  notice  that 
the  executors  were  trustees  as  well  as  ex- 
ecutors, as  they  were  required  by  the  will 
to  invest  the  moneys  in  their  bands  and 
pay  the  interest  to  the  legatees.  But  the 
court  of  errors  reversed  the  decree,  and 
held  that,  although  there  was  a  trust  as 
between  the  executors  and  legatees,  and 
although  the  mortgage  was  taken  to 
themselves  as  executors  after  the  testa- 
tor's death,  yut  the  purchaser  of  the  mort- 
gage took  a  good  title  to  it,  which  he 
could  maintain,  not  only  against  the  oth- 
er executor,  but  against  the  beneflclaries 
of  the  fund  in  the  bands  of  the  executors. 
The  chancellor  held  ihat,  because  the  ex- 
ecutors were  in  the  position  of  trustees 
respecting  this  fund,  the  assent  of  all  was 
necessary  to  pass  title  to  the  mortgage: 
but  in  tills  he  was  reversed  by  the  court  of 
errors  on  the  distinct  ground  that  the 
llund  was  personal  estate  over  which  the 
execjutors,  as  such,  had  supreme  control, 
and  a  conve.yance  by  one  was  obligatory 
upon  all.  The  opinion  of  the  chancellor 
is  reported  in  9  Paige,  52,  andincludes  the 
ruling  that  the  purchaser  had  actual  no- 
tice that  the  mortgage  was  held  by  the  ex- 
ecutors as  trustees,  and  therefore  be  could 
not  acquire  title  from  the  transfer  of  one 
of  them.  The  ease  goes  further  than  is 
necessary  in  this,  and  It  covers  every  ques- 
tion embraced  in  this,— even  the  proposi- 
tion that  the  loss  should  fall  upon  the 
parties  interested  rather  than  upon  the 
purchaser.  The  opinion  is  too  long  even 
to  quote  from,  but  its  reasoning  is  highly 
satisfactory,  and  mucli  better  meets  the 
demands  of  justice  than  the  contrary  rul- 
iog  of  the  chancellor. 

The  same  question  came  before  the  court 
of  common  pleas^of  Philadelphia  county. 
No.  4,  In  the  case  of  D'lnvilliers  v.  Abbott, 
4  Wkly  Notes  Cas.  124,  In  which  a  very 
able  and  exhaustive  opinion  was  filed  by 
the  learned  president  judge,  Thayer,  and 
it  completely  meets  and  expresses  the 
views  we  entertain  upon  this  subject.  He 
holds  that  while  it  is  true  that  co-trustees 
must  all  Join  in  an  act  disposing  of  an  as- 
set of  a  trust-estate,  as  a  general  rule,  yet 
when  the  asset  is  In  tbehands  of  executors, 
although  they  have  a  trust  function  to 
perform,  the  assignment  or  release  by  one 
is  obligatory  upon  all,  even  althongh.  In 
that  case,  the  asset  was  a  mortgage 
bought  by  the  executors,  as  in  the  present 
case,  and  there,  us  here,  one  of  the  exec- 
utors received  the  money  due  on  the  mort- 
gage, and  alone  entered  the  satisfaction. 
But  it  was  held  to  be  a  valid  exercise  of 
power,  as  done  by  one  of  several  execu- 
tors, and  discharged  the  debt.  Afterstat- 
ing  the  doctrine  as  to  trustees,  he  says : 
"But  with  regard  to  executors  the  rule 
is,  and  always  has  been,  very  different. 
Their  authority  Is  joint  and  several.  Not 
to  dwell  upon  a  distinction  so  well 
known  and  recognized,  it  is  sufficient  for 
ine  to  say.  In  the  language  of  Lord  El- 
don,  In  Walker  v.  Symonds.S  Swaost.  53: 


'Without  going  through  the  canes,  there 
ia  this  distinction  between  executors  and 
trustees,  that  one  execntor  can,  and  one 
trustee  cannot,  give  a  discharge.' "  The 
learned  judsrofnr'':her says:  "J  have  found 
in  none  of  the  able  writers  upon  the  sub- 
ject of  executors  any  trace  of  a  distinction 
as  to  their  rights  and  powers  arising  out 
of  the  fact  that  property  which  they  hold 
has  been  acquired  since  the  testator's 
death,  nor  any  intimation  that  a  rule  is 
to  be  applied  to  investments  made  by 
them  as  executors  different  from  that 
which  is  to  be  applied  to  securities  re- 
ceived from  tbeir  testator."  Although 
this  case  is  not  binding  upon  this  court, 
we  are  entirely  satisfled  with  the  opinion 
and  the  reasoning  in  support  of  the  con- 
clusions reached. 

It  remains  only  to  be  added  that  in 
Feemire'a  Estate,  134  Pa.  St.  67. 19  Atl. 
Bep.>  502,  we  held  that  the  two  co-execu- 
tors, and,  BO  far  as  they  were  concerned, 
co-trustees,  of  Joslah  Kerper  were  not  lia- 
ble for  this  part  of  the  fund  which  had 
been  embezzled  by  Kerper;  and  this,  al- 
though they  had  settled  a  joint  account, 
charging  themselves  specifically  with  the 
whole  of  the  fund  for  the  widow's  use, 
although  they  were  co-trustees  in  their 
relations  with  the  widow,  and  although 
they  had  intrusted  the  mortgage,  and  the 
collection  of,  at  least,  the  interest,  to 
Kerper  for  10  years,  and  had  not  pre- 
vented him  from  collecting  the  whole  of 
the  principal.  They  knew  all  about  their 
joint  relation  to  the  widow,  and  their 
duty  to  see  that  she  received  her  income 
during  the  continuance  of  the  trust,  yet 
we  held  that  they  were  not  so  culpably 
neglieent  as  to  become  liable  for  the  lost 
money.  It  seems  to  us  there  would  be 
incongruity  In  holding  that  if  Kerper 
might  receive  aid  hold  and  spend  the 
money  without  liability  on  the  part  of 
his  co-trustees,  yet  Shannon,  who  knew 
nothing  of  the  trust,  who  had  a  lawful 
right  to  deal  with  the  plaintiffs  as  exec- 
utors, and  who  paid  bis  debt  in  the  most 
perfect  faith  to  one  of  their  number, 
must  be  obliged  to  pay  the  debt  a  second 
time,  because  he  was  negligent  in  not  dis- 
covering a  trust  which  was  no  part  of  his 
original  obligation,  which  was  not  clear- 
ly expressed  In  any  paper  to  which  he 
was  a  party,  or  of  whose  contents  he  was 
necessarily  obllKed  to  take  notice.  At 
the  time  of  the  assignment  of  the  mort- 
gage, in  June,  1875,  Fesmyei- had  only  been 
dead  two  years,  and  in  so  short  a  time  as 
that  It  did  not  at  all  follow  that  Shan- 
non was  subject  to  a  duty  to  infer  that 
the  mortgage  was  acquired  tor  a  perma- 
nent iuvestment,  and  hence  there  is  not  in 
this  circumstance  anything  to  put  him  up- 
on inquiry  for  a  trust  out  of  the  course  of 
admiuistration.  The  executors'  account 
had  only  been  filed  nine  days,  and  was 
not  yet  confirmed,  and,  as  Shannon  had 
no  interest  in  it,  he  certainly  cannot  be 
charged  with  a  knowledge  of  its  contents, 
and  negligence  in  not  pursuing  a  search 
for  a  trust.  Upon  every  consideration,  we 
are  of  opinion  that  Shannon  is  not  sub- 
jcet  to  any  duty,  legal  or  equitable,  to 
pay  this  debt  a  second  time.  Judgment 
reversed. 
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In  re  Mathews  et  a/.* 
Appeal  ot  Armbtrono  et  aJ. 
{Swpreme  Cawrt  of  Penmuylvania.  Oot  6, 1891.) 

AgSIONMBKTS  FOR   BeNBFIT  0»  CeBDITOBS  —  Dl8- 
BTIBSEMIKTg  BT  ASSIOKBE  —  AbANSONMBNT   OV 

Lbvt. 
1.  Where  an  asBlgmnent  of  personal  prop- 
erty, anbjeot  to  the  liens  of  ezecutiODs,  is  made 
for  the  benefit  of  other  creditors,  and  the  prop 
erty  assigned  is  insulHoiei]t  to  satisfy  the  execu- 
tions, and  by  agreement  between  the  ezeoution 
creditors  and  the  assignee  the  latter  is  allowed 
to  ezecate  the  a.ssigninent,  the  proceeds  thereof 
to  be  first  applied  to  the  satisfaction  of  the  exe- 
oations,  the  other  creditors  have  no  Interest  in 
the  assignment,  and  cannot  object  to  expendi- 
tures made  by  the  assignee  for  clerk  hire  and 
other  assistance  in  concerting  the  property  into 
money. 

3.  In  such  case,  the  fact  that  one  of  the  exe- 
cution creditors  had  sued  out  an  aliat  fl.  fa. 
could  not  operate  aa  an  abandonment  of  a  levy 
under  the  prior  writ,  which  was  to  be  satisfied 
istably  with  the  other  executions,  by  payments 
to  be  made  by  the  assignee  out  of  the  proper^ 
bound  by  the  executions. 

Appeal  from  court  of  comtnon  pleas, 
Fayette  connty. 

Accounting  by  J.  D.  Armstrong,  as- 
signee for  the  benefit  of  creditors.  Excep- 
tions were  filed  by  Campbell  &  Dick,  J.Ufl- 
mun  &  Co.,  and  others,  creditors,  benefi- 
ciaries under  the  assignment,  to  credits 
claimed  by  the  assignee  for  monej's  paid 
to  the  sheriff  on  executions  against  the  as- 
signor, and  for  clerk  hire  in  disposing  of 
the  assigned  property.  These  exceptions 
were  allowed  by  the  auditor,  to  whose  re- 
port the  assignee  and  certain  of  the  execu- 
tion creditors  excepted,  and  from  a  decree 
of  the  court  of  common  pleas  overruling 
their  exceptions  they  appeal.    Reversed. 

Edward  Campbell  and  R.  P.  Kennedy, 
for  appellants.  W.  G.  Oailer,  for  W.  S. 
Duncan  and  Emanuel  Shearer.  Boyd  & 
Hagaa.loT  Campbell  &  Dick.  Howell  & 
Beppert,  tor  J.  Ullman  &  Co.  and  Jos. 
Home  &  Co. 

McCOLi.UM,  J.  These  are  appeals  from 
a  decree  upon  an  account  filed  under  an 
assignment  for  the  benefit  of  creditors.  In 
the  account  the  assignee  claimed  credits 
tor  moneys  paid  to  the  sheriff  on  execu- 
tions against  the  assignor  and  for  moneys 
expended  for  clerk  hire  and  other  assist- 
ance In  disposing  of  a  stock  of  merchan- 
dise. To  these  credits  Campbell  &  Dick, 
J.  CUman  &  Co.,  and  Joseph  Home  &  Co. 
filed  exceptions  on  the  ground  that  the 
expenditures  1u  theconverslonof  thegoods 
were  unnecessary  and  excessive,  and  that 
the  judgments  which  supported  the  execu- 
tions were  collusive  and  fraudulent.  The 
fund  to  which  the  account  relates  was 
produced  by  a  sale  of  personalty  on  which 
the  executions  were  Ileus  at  thetlme  of  the 
assignment,  and  it  was  agreed  between 
the  sheriff,  the  execution  creditors,  and 
the  assignee  that  the  latter  should  sell  the 
property,  and  pay  the  proceeds  of  it  to 
the  sheriff,  to  apply  on  the  executions  In 
their  order.  In  strict  compliance  with 
this  agreement  the  assignee  disposed  of 
the  property  and  accounted  for  the  mon- 
eys received  lor  it.  The  gross  amount  of 
the  sales  was  $3,000  less  than  the  face  of 
the  executions,  and,  applied  in  the  order  of 

1  Petition  for  rehearing  pending. 


Hen,  was  not  enough  to  satisfy  flTe  of 
them  with  their  accrued  interest  and  costs. 
In  this  connection  It  should  be  mentioned 
that  the  fund  realized  from  these  sales  was 
all  that  remained  for  the  creditors  of  the 
assignor,  as  his  real  estate  bad  been  sold 
and  Its  proceeds  appropriated  to  the 
mortgages  and  judgments  according  to 
their  priority.  It  should  also  be  stated 
here  that  it  was  not  claimed  by  any  cred- 
itor that  the  property,  real  or  personal, 
was  sold  for  less  than  Its  value.  Upon 
these  facts  it  is  clear  that,  If  the  five  exe- 
cutions referred  to  were  valid,  neither  the 
general  creditors  nor  the  holders  of  subse- 
quent executions  have  any  standing  to 
contest  the  ext>enditnres  connected  with 
the  sale  of  the  personalty.  The  auditor 
has  found  that  these  executions  represent- 
ed an  actual,  buna  ffde  Indebtedness  of  the 
assignor,  and  that  there  was  no  fraud  In 
the  confession  of  the  judgments  which  sup- 
ported them.  The  court  below  has  ap- 
proved the  findings,  and  we  think  the  evi- 
dence justifies  them.  The  agreement  un- 
der which  the  property  was  sold  by  the 
assignee  was  valid,  and  advantageous  to 
all  concerned.  Kent,  Santee  &  Co.'s  Ap- 
peal, 87  Pa.  St.  165.  There  is  nothing  in 
the  evidence  to  Justify  an  Inference  that 
the  executions  were  issued  for  the  mere 
purpose  of  lien.  The  directions  to  the 
sheriff  under  date  of  January  8, 18S7,  must 
be  considered  together  and  in  connection 
with  the  agreement.  Besides,  as  was  said 
by  the  present  chief  justice  in  the  case  cit- 
ed :  "This  is  a  matter,  however,  of  which 
the  defendant  cannot  complain.  The  exe- 
cution In  such  case  Is  good  against  him. 
It  is  postponed  only  as  to  purchasers  and 
subsequent  execution  creditors.  An  as- 
signee for  creditors  Is  not  a  purchaser.  He 
is  a  mere  volunteer.  Rltter  v.  Brendllnger, 
58  Pa.  St.  68 :  Mlsslmer  v.  Ebersole,  report- 
ed. 87  Pa.  St.  109.  The  assignee  claims 
through  the  assignor.  His  rights  rise  no 
higher.  The  creditors  claim  through  the 
assignee.  They  have  bis  title,  nothing 
more." 

The  alias  B.  ta.  on  the  Martha  Math- 
ews judgment  was  not  an  abandon- 
ment of  the  levy  on  the  prior  writ  upon 
the  personalty.  The  property  Included  In 
that  levy  had  been  disposed  of  when  the 
alias  writ  was  issued ;  the  proceeds  ot  it 
were  appropriated  by  the  agreement  un- 
der which  It  was  sold  ;  and  no  execution 
creditor  excepted  to  the  return  of  the  sher- 
iff, or  the  account  of  the  assignee.  It  is 
certain  that  there  was  no  Intention  to 
abandon  the  levy,  and  it  Is  clear  that  the 
facts  do  not  bring  the  case  within  the 
principle  of  Mlsslmer  ▼.  Ebersole, 87  Pa.  St. 
109.  It  follows  from  these  views  that  the 
fund  arising  from  the  sale  of  property  by 
the  assignee  belonged  to  the  five  execu- 
tions mentioned.  It  was  paid  upon  them, 
and  whether  It  was  reduced  by  unneces- 
sary or  excessWe  expenditures  In  the  sale 
was  a  matter  which  only  concerned  the 
holders  of  the  executions.  We  think,  as 
against  the  parties  contesting  them,  the 
asslgneewas  entitled  to thecredits  claimed 
in  his  account,  and  that  the  exceptions 
thereto  should  have  been  dismissed.  This 
conclusion  leaves  no  fund  from  which  to 
pay   the  costs  of  audit,  and  the  parties 
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who  made  them  ahoald  bear  the  burden. 
The  appeals  of  J.  D.  Armstrons  and  Mar- 
tha S.  Mathews  are  sustained;  the  ex*- 
ceptions  to  the  assignee's  account  are  dis- 
missed, and  said  account  is  finally  cob- 
firmed:  the  decree  surcbarKiuK  the  ac- 
countant with  the  sum  of  $680.60  and 
distributing  the  same  is  reversed;  the 
costs  ol  these  appeals  to  be  paid  by  the 
appellees.  The  other  appeals  from  the  de- 
cree of  the  court  below  are  dlBmissed,  at 
the  costs  of  the  appellants ;  and  it  Is  or- 
dered that  the  costs  of  audit,  to-wit, 
9827,  be  paid  by  Campbell  &  Diclc,  J. 
Williams  &  Co.,  and  Joseph  Home  &  Co-, 
exceptants. 

(US  Pa.  St  aw) 

Auburn  Bolt  &  Nut  Works  v.  Schult*. 

(Supreme  Court  of  Pennsylvania.   Oct  5, 1891.) 

TBIAI.  —  iHSTSUOnOIIB  —  COKFOBATIOKS  — ■  WRK- 
DBAWAI.  or  SroSCBIFTIONS— UlgOHABSB  OV  SOB- 
SOBIBBB. 

1.  In  an  aotion  by  a  oorporation  to  recover 
a  sabsoription,  plaintifl  requested  the  court  to 
charge  tbat,  if  oefendant  failed  to  give  notice  to 
the  company  of  his  withdrawal  from  tie  same  be- 
fore the  Sth  day  of  April,  A.  D.  1887,  when  the 
artioles  of  incorporation  were  ready  to  file,  "his 
subscription  topay  became  absolute  and  oinding 

rn  him. "  The  request,  so  far  as  it  involved 
question  of  the  giving  of  the  notioe,  was 
eranted.  Held,  that  plaintiff,  having  asiced  this 
instraction,  would  not  l>e  permitted  to  allege 
tliat  there  was  no  evidence  to  justify  it. 

3.  A  subscriber  to  the  stock  of  a  proposed  cor- 
poration may  withdraw  his  subscription  at  any 
time  prior  to  the  time  at  which  the  company  is 
ready  to  file  its  articles  of  incorporation  in  the 
offloe  of  the  secretary  of  the  commonwealth. 

8.  Where  the  articles  of  Incorporation  of  a 
proposed  company  provide  tliat  the  manufactur- 
ing plant  of  the  company  shall  be  located  in  a 
particular  borough,  the  establishment  of  such 
plant  in  an  adjoining  borough  will  relieve  a  sub- 
scriber of  his  obligation  to  pay  his  subscription. 

Appeal  from  court  of  common  pleas, 
Schuylkill  county;  Pbrbhino,  Judge. 

Action  by  the  Auburn  Bolt  &  Nut  Works 

against  D.L.Schultz  to  recover  a  su>?8crip- 

tiun  to  the  stock  ot  plaintiff  company. 

From  a  Jodscment  for  defendant,  plaintiff 

.  appeals.    Affirmed. 

G.  H.  Gerfier  and  J.  W.  Ryoa,  for  appel- 
lant. S.  B.  Kaercber  and  James  Ryoa, 
tor  appellee. 

McCoLLUU,  J.  It  is  too  late  to  object 
tbat  there  was  no  evidence  that  Scbults 
gave  notice  to  the  appellant  company  be- 
fore the  5th  of  April,  1887.  ot  his  intention 
to  withdraw  from  it.  The  point  was  not 
made  In  the  court  below,  but,  on  the  con- 
trary, the  company  requested  the  court 
to  charge  the  jury  "tbat  it  the  defendant 
failed  to  give  notice  to  the  company  of  bis 
intention  to  witlidraw  from  the  same  be- 
fore the  Stb  day  ot  April,  A.  D.  1887,  when 
the  articles  of  incorporation  were  ready  to 
file  with  the  secretary  of  the  common- 
wealth, his  subscription  to  pay  became 
absolute  and  binding  upon  him."  This 
point  was  a  plain  concession  by  the  com- 
pany that  the  timeof  thenotlct-otaninten- 
tion  to  withdraw  from  it  was  material, 
and  tbat  the  question  whether  the  notice 
was  given  before  the  5tb  of  April  was  for 
the  Jury.  An  unqualified  afUrmance  of 
the  point  was  refused,  expressly  on  the 


groand  that  it  left  oat  of  ylew  the  action 
of  the  stockholders  in  changing  the  loca- 
tion of  the  plant  wlthoat  the  consent  of 
the  appellee ;  but  the  learned  Jndge,  in  an- 
swering the  point,  charged  that  a  with- 
drawal after  the  6th  ot  April  would  not 
excuse  him  from  paying  bis  subscription. 
So  tar  as  the  request  pertained  to  the  sub- 
mission of  tbequeation  whether  the  appel- 
lee gave  notice  before  the  6th  of  April  of 
his  intention  to  withdraw  from  the  com- 
pany, it  was  compiled  with.  After  this 
request  and  the  answer  thereto,  the  com- 
plaint of  the  appellant  that  the  question 
was  submitted  without  evidence  will  not 
be  considered.  A  party  who  solicits  and 
obtains  an  instruction  from  the  tria*  jndge 
will  not  be  permitted  to  allege  here  that 
there  was  noevidence  to  Juattfyit.  Fisher 
T.  Farley,  28  Pa.  St.  601. 

The  learned  Judge  was .  clearly  right  In 
holding  that  the  appellee  might  sever  his 
connection  with  tlie  company,  and  with- 
draw his  subscription,  at  any  time  prior 
to  the  6th  ot  April,  1887,  that  being  the 
date  It  was  ready  to  file  its  articles  in  the 
office  ot  the  secretary  ot  the  common- 
wealth. "  Where  a  corporation  is  formed, 
or  attempted  to  be  formed,  under  general 
statutes,  the  inchoate  proceedings  do  not 
ripen  into  a  corporation  until  all  the  re- 
quirements of  the  statute,  even  to  the  fil- 
ing ot  the  articles  in  the  office  of  the  secre- 
tary ot  state,  are  complied  with.  Until 
this  is  done,  a  subscription  to  the  articles 
is  u  mere  proposition  to  take  the  number 
of  shares  specified  of  the  capital  stock  of 
the  company  thereafter  to  be  formed,  and 
is  not  a  binding  promise  to  pay.  The  ob- 
ligation is  Inchoate  merely,  and  can  never 
become  of  force  unless  tbecorpora tion  goes 
into  effect  In  the  mode  pointed  out  by  the 
statute."  Tborop.  Liab.  Stockh.  §  120.  In 
Engine Oo.y. Dela  Green, (Pa. Sup.)  13  Atl. 
Bep.  747,  It  was  held  that  a  subscriber  to 
the  stock  ot  a  proposed  corporation  may 
withdraw  his  subscription  at  any  time  be- 
fore applicatton  fur  a  charter.  The  case 
cited  was  determined  in  this  court  in  1888, 
but  the  doctrine  of  it  is  familiar,  and  has 
recognition  in  many  of  our  preceding  de- 
cisions. Fbipps  Y.  Jones,  20  Pa.  St.  260; 
Academy  t.  6obin8on,37  Pa.  St. 210:  Bail- 
road  Co.  Y.  Echternacht,  21  Pa.  St.  220; 
Sbober  y.  Association,  68  Pa.  St.  429; 
Garrett  v.  Bailroad  Co.,  78  Pa.  St.  465. 
The  appellee's  subscription  was  "for  the 
purpose  ot  erecting  a  nut  and  bolt  manu- 
factory in  the  borough  of  Auburn,  Pa.," 
and  the  charter  ot  the  appellant  company 
provides  that  its  buslaess  shall  be  trans- 
acted In  that  place.  It  appears  tbat  the 
company  baa  built  its  manufactory  in  an 
adjoining  township,  and  carries  cm  its 
business  there;  and  it  is  conceded  tbat  it 
will  not  erect  a  manufactory  in  the  bor- 
ough ot  Auburn,  as  proposed  in  the  sub- 
scription and  charter.  In  the  face  of  this 
showing  and  concession,  can  the  corpora- 
tion enforce  payment  of  the  subscription? 
The  obvious  inducement  to  the  subscrip- 
tion was  the  establishment  ot  a  manu- 
facturing plant  in  the  borough  ot  Auburn, 
and  that  was  its  plainly  declared  purpose. 
It  would  be  in  direct  violation  of  tbeterms 
ot  bis  contract,  and  unconscionable,  to 
compel  the  subscriber  to  pay  for  the  erec- 
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tlonofa  like  plant  In  another  locality. 
Tbe  selection  of  a  Bite  witbin  the  borough 
Ilmita  wan  within  the  power  of  tbe  cor- 
poration, utader  tbesnbscrlption  and  char- 
ter; but  it  was  not  autbortced  by  either 
to  locate  its  tnannfactoiy  in  an  adioiniDg 
township,  and  to  require  its  obJeetlnKBub- 
Bcribers  to  pay  for  it.  A  material  change 
In  tbe  route  of  a  railway  company  has 
been  held  sufficient  to  dlacharjre  a  sub- 
scriber. Thorn  p.  Llab.  Stockh.  {  188,  and 
cases  cited.  It  is  involved  in  the  nature 
of  a  subscription  to  the  stock  of  a  com- 
pany to  construct  a  road  from  one  place 
to  another  that  the  termini  are  part  of 
tbe  contract,  and.  If  the  company  procure 
an  act  of  assembly  altering  the  termini  of 
tbe  road,  the  subscriptions  are  no  longer 
binding.  Plank-Road  Co.  ▼.  Arndt.Sl  Pa. 
St.  817;  Cross  v.  Bailway  Co.,  90  Pa.  St. 
882.  So  in  our  case,  when  tbe  corporation 
erected  its  manufactory  in  an  adjoining 
township  witbout  the  consent  of  tbe  ap- 
pellee, be  bad  the  right  to  consider  tbe  en- 
terprise to  which  he  had  bound  himself  as 
abandoned,  and  bis  contract  at  an  end. 
Afl  be  has  neither  expressly  nor  Impliedly 
waived  this  defense,  we  think  be  may  rely 
on  it  as  a  sufficient  answer  to  this  action. 
Tbe  speclflcatioos  of  error  are  dismissed, 
aod  the  Judgment  is  afBrmed. 


(144  Pa.  St.  131)  

Grebnbob  et  a/,  v.  Collbur  et  a/. 
(Supreme  Court  of  Pennsylvania.   Oct  6, 1891.) 

AFPXAI/— SUFVIOTIKCT  OF  ReCOKD  —  ESTOPPEL 

IK  Faib— Eyidescb. 

1.  Where  specifications  of  error  are  foanded 
on  insufflciency  of  the  testimony,  and  appellants 
fail  to  print  all  the  evidence,  or  extracts  there- 
from which,  the  parties  mutnally  agree,  contain 
ail  that  Is  pertinent  to  the  Issues  In  error,  the 
court  Is  not  boand  to  accept  the  disputed  asso^- 
tiaa  of  appellants  that  the  eztraots  printed  by 
them  contfkln  all  that  la  pertinent  to  the  question 
under  consideration,  and  the  Judgment  of  tlie 
court  belot7  must  be  atBrmed. 

2.  A  wife  and  son  purchased  a  saw-mill,  and 
allowed  the  Insolvent  husband  and  father  to  take 
possession  of  the  same  as  owner,  and  operate  it 
in  a  distant  county,  where,  upon  the  strencfth  of 
such  si»arent  ownership,  the  husband  obtained 
credit  for  labor  and  supplies.  The  mill  was. 
seized  on  execution  by  these  creditors.  A  claim 
of  ownership  was  filed  by  tbe  manufacturers  of 
the  mill,  which  was  afterwards  withdrawn,  after 
which  the  attorney  for  the  interpleading  manu- 
f  actorars,  who  was  also  attorney  for  tbe  wife  and 
son,  consented  to  a  sale  of  the  mill  under  the  ex- 
ecutions. Held,  in  an  acti  on  of  trover  by  th  e  wif  e 
and  son  to  recover  the  value  of  the  property  from 
purchasers  at  the  execution  sale,  that  plaintiffs, 
having  allowed  the  property  to  be  sold  without 
objection,  were  estopped  from  claiming  the  same 
in  the  hands  of  defendants. 

Appeal  from  court  of  common  pleas, 
Bedford  county. 

Action  by  J.  J.  Oreenhoe  and  Jacob 
Greenhoe  and  Elizabeth,  bis  wife,  plain- 
tiffs, against  Jacob  College,  Henry  Rein- 
bard,  and  another,  to  recover,  in  trover 
and  conversion,  for  property  of  plain tlOs 
sold  under  execution  and  purchased  by  de- 
fendants. J.  J.  Greenhoe  Is  the  son  of 
Jacob  and  Elisabeth  Greenhoe.  The  elder 
Oreenhoe  always  lived  in  Snyder  county. 
Tbe  doctor  resided  there,  also,  until  a 
year  or  two  ago,  when  be  removed  to 
Dauphin  county.    Mrs.  Gi-eenhoe  until  re- 


cently owned  real  estate  in  Snyder  ieonn> 
ty,  and  still  owns  personal  property  there. 
On  June  28, 18S2,  Mrs.  Oreenhoe  and  the 
doctor,  by  written  contract,  bought  a 
saw-mill  and  engine  of  the  Geyser  Manu- 
facturing Company,  of  Wa.vnesboro,  Pa., 
for  tbe  sum  of  f  1,935,  payable  in  Install- 
ments. By  their  direction  this  property 
was  delivered  by  tbe  company  at  Hope- 
well, Bedford  county,  Pa., on  July  15, 1882. 
They  entered  into  a  contract  with  tbe  bus- 
band  and  father,  Jacob  Greenhoe,  who- 
was  insolvent,  that  he  should  take  charge 
of  the  outfit,  and  operate  It,  paying  them 
a  certain  price  per  thousand  for  all  the 
lumber  sawed  which  passed  inspection. 
He  operated  It  In  the  vicinity  of  Hopewell 
during  the  years  1882, 1888,  and  part  of 
1884.  In  tbe  course  of  so  operating  It  he 
contracted  debts  for  labor,  timber  leave, 
boarding  bills,  etc.  On  Beptember  1, 1882, 
the  Geyser  Manufacturing  Company  took 
a  lease  on  this  outfit  for  better  security 
for  the  price  and  notes  from  Mrs.  and  Dr. 
Greenhoe  lor  tbe  installments  as  they  fbll 
due.  On  September  5, 1883.  it  tduk  a  mort- 
gage on  tbe  real  estate  of  Mrs.  Greenhoe 
in  Snyder  county,  with  bond,  for  the  still 
further  security  of  the  price.  This  mort- 
gage was  fully  paid  and  satisfied  wttb 
money  raised  by  Mrs.  Greenhoe  and  tbe 
doctor.  Among  others  with  whom  Jacob 
Greenhoe  contracted  debts  as  aforesaid 
were  John  Manspeaker  and  John  Wiest. 
They  Issued  attachments  to  Nos.  262  and 
456,  respectively,  September  term,  1884,  un- 
der which  Amerieus  Enfield,  then  sheriff, 
levied  on  the  mill,  engine,  and  fixtures  as 
the  property  of  Jacob  Greenhoe,  on  the 

day  of  November,  1884:    The  Geyser 

Manufacturing  Company  gave  notice  of 
their  claim  of  ownerstaip  of  tbe  property, 
and  petitioned. the  court  for  leave  to  In- 
terplead, which  was  granted.  The  com- 
pany, however,  soon  withdrew  their  claim 
to  the  property.  The  court  ordered  David 
INehl.  the  sheriff,  to  proceed  with  tbe  sale. 
Manspeaker  and  Wiest  having  in  the  mean 
time  obtained  Judgments,  0.  fas.  were  is," 
sued,  and  tbe  sale  took  place  on  April  10, 
18%,  on  the  0.  fas.  Tbe  defendants  In  tbW 
case  became  the  purchasers  of  the  propef->" 
ty  at  this  sale.  J.  J.  and  Elisabeth  Oreen- 
hoe alleged  that  they  bad  no  notice  of  tbe 
Interpleader  proceedings,  but  it  appeared 
that  tbe  attorney  for  the  Geyser  Company 
was  also  employed  by  J.  J.  and  Elisabetli 
Greenhoe  to  protect  the  property  in  ()uee- 
tlon  from  seisure  by  Jacob  Oreenboe's 
creditors,  and  that  such  attorney,  oa 
withdrawal  of  the  Geyser  Company's 
claim,  consented  to  a  sale  of  the  property 
under  executions  of  these  creditors.  From 
a  Judgment  for  defendants  plaintiffs  ap- 
peal.   Affirmed. 

A.  W.  Potter,  T.  J.  Smttb,  and  RnaaeHA 
Lovgenecker,  for  appellants.  J.  M.  Beya- 
oldh,  for  appeHeee. 

McCoLLUM.  J.  In  the  written  demand 
for  the  surtvnder  of  the  property  it  was 
stated  that  at  the  time  of  the  sale  of  It  on 
process  against  Jacob  Greenhoe  tlie  ap- 
pellees were  notified  that  the  appellants 
were  tbe  dwnera  of  It.  Now  tbe  appel- 
lants contend  that  they  did  not  know  of 
the  sale  trf  tbe  property  until  after  the  a|ii- 
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pelleea  pnrchased  it.  Three  of  the  four 
apecifications  uf  error  filed  by  the  appel- 
lants are  founded  on  their  alleged  v«ant  ut 
knowledge  of  the  sale  in  time  to  protect 
purctiasers  by  notice  of  their  title.  The 
court  below  was  of  opinion,  andsocharged 
the  jury,  that  if  the  appellants  knew  of 
the  seizure  of  the  property,  and  employed 
Cessna  to  represent  them  in  the  attach- 
ment and  interpleader  proceedings,  they 
were  chargeable  with  the  knowledge  be 
acquired  In  the  course  of  his  employment. 
The  appellants,  while  conceding  the  cor- 
rectness of  This  Instruction  as  an  abstract 
legal  proposition,  contend  tliat  there  was 
not  sufficient  evidence  in  the  caoe  to  au- 
thorise it.  They  admit  they  have  not 
printed  all  the  evidence,  but  they  claim 
that  they  have  printed  all  of  It  that  is  ap- 
plicable to  their  speciflcations.  This  claim 
is  denied  by  the  appellees,  who  insist  that 
material  testimony  affecting  questions 
raised  by  the  specifications  has  been  omit- 
ted. A  dispute  is  thus  presented  which  we 
have  no  means  of  solving  satisfactorily, 
and  which  we  are  not  in  the  present  state 
of  this  record  required  to  decide.  We  are 
certainly  not  bound  to  accept  the  diApnt- 
ed  assertion  of  the  appellants  that  the  ex- 
tracts which  they  have  printed  from  the 
testimony  contain  all  that  is  pertinent  to 
the  questions  under  consideration.  It  Is 
presumed  on  error  that  no  fact  was  sub- 
mitted to  the  jury  without  evidence  to 
sustain  it,  unless  the  contrary  be  clearly 
shown.  GlHord  v.  GiHord,  27  Pa.  St.  202. 
Where  a  writ  of  error  is  taken  npon  a 
judgment  on  a  verdict,  the  paper-book  of 
plaintiff  in  error  should  contain  the  whole 
of  the  evidence,  properly  certified,  and 
where  it  contains  only  disputed  and  uncer- 
tified extracts  from  the  testimony,  the 
Judgment  will  beafhrmed.  Railway  Co.  v. 
Thomas,  I  Penny.  435.  When,  therefore, 
all  the  specifications  are  grounded  on  the 
alleged  sufficiency  or  insufficiency  of  the 
testimony  to  carry  the  caae,  or  certain 
questions  included  in  It.  to  the  Jury,  the 
appellant  should  print  all  the  evidence, 
duly  certified,  or  In  lieu  thereof  extracts 
froqi  it  which,  the  parties  mutaail.r  agree, 
contain  all  that  Is  pertinent  to  the  issues 
in  error. 

We  might  affirm  the  Judgment  in  this 
case  on  the  ground  that  the  appellants 
have  failed  to  comply  with  this  reasonable 
and  necessary  rule,  but  we  have  examined 
and  considered  the  evidence  they  have 
printed,  and  we  think  It  Justified  the  court 
In  referring  to  the  Jury  the  questions  in- 
cluded in  .  the  specifications.  It  shows 
that  the  appellaats'knew  that  the  proper- 
ty was  seized  by  the  creditors  of  Jacob 
Greenhoe;  that  they  were  in  correspond- 
ence with  counsel  concerning  It  before  no- 
tice to  the  sheriff  that  the  Geyser  Manu- 
facturing Company  claimed  the  property ; 
and  that  the  notice  was  probably  the  re- 
sult of  the  correspondence,  because  It 
promptly  followed  it,  and  was  given  by 
counsel  who  represented  both  them  and 
the  company  In  the  effort  to  defeat  the  at- 
taching creditors.  On  this  notice  the  sher- 
iff applied  fur  and  obtained  a  rule  on  the 
claimant  to  Interplead,  and  on  the  I'ith  of 
February,  1885,  the  company  withdrew  its 
cli^im  to  the  property,  and  it  was  ordered 


that  the  attaching  creditors,  who  bad  in 
the  mean  time  obtained  Judgments,  pro- 
ceed to  sell  It.  The  appellants  did  not 
give  any  notice  of  their  claim  until  nearly 
two  years  after  the  sale,  and  their  princi- 
pal contention  now  is  that  Mrs.  Greenhoe 
was  In  utter  ignorance  of  these  proceed- 
ings, while  the  son  and  husbaud  were  fa- 
miliar with  them  from  their  inception. 
This  alleged  ignorance  is  the  roclc  on  which 
they  rest  their  claim.  But  it  appears  that 
she  was  living  with  her  husbaud  when 
the  proceedings  were  commenced  and  in 
progress,  and  her  son  testified  that  in  'cm- 
ploying  counsel  to  rescue  the  property 
from  the  grasp  of  hia  father's  creditors  he 
represented  himself  and  bis  mother,  and 
his  authority  to  so  act  was  not  disputed 
by  her.  A  jury  might  well  accept  this 
sworn  and  uncontradicted  statement  of 
the  son,  in  the  presence  of  his  mottier,  as 
true.  The  appellants  allowed  the  insolv- 
ent husband  andfather  to  receive  the  prop- 
erty directly  from  the  manufacturer,  and 
to  go  with  it.as  the  apparent  uwner,  into 
a  distant  county  "to  make  his  living." 
They  knew  the  business  in  which  he  was 
to  engagecoiild  not  be  prosecuted  without 
money  or  credit;  that  he  had  no  money; 
and  that  he  must  obtain  credit,  if  at  all, 
in  the  belief  that  he  was  the  owner  of  tbe 
property  in  his  pospcssion.  The  credit 
was  obtained,  the  debts  were  not  paid, 
and  the  confiding  creditors  seized  tbe  prop- 
erty with  the  knowledge  of  the  appellants, 
who  made  no  claim  to  it,  but  allowed  it 
to  be  sold  to  innocent  purchasers  In  satia- 
factlon  of  honest  debts  contracted  on  the 
faith  of  It.  It  would  seem  from  the  con- 
duct of  the  appellants  that  when  the  Gey- 
ser Manufacturing  Company  withdrew  its 
claim  they  had  no  intention  of  asserting 
title  to  the  property,  but  if  they  enter- 
tained a  purpose  to  do  so  it  was  bad  faith 
to  the  officer,  attaching  creditors,  and 
purchasers  to  conceal  it.  Under  the  clr- 
cumntances  it  was  their  duty  to  announce 
their  claim  or  abandon  it.  We  think  they 
are  estopped  by  their  conduct  from  claim- 
ing the  property  in  dispute,  and  we  dis- 
miss the  specifications  of  error.  Judg- 
ment affirmed. 

(143  Pa.  St.  S7D 

Hazelton  Mercantile  Co.,  Limited,  t. 

U.N'ioN  Improvement  Co.  et  h1. 

iSwpreme  Court  of  PennayVoarUa.    Uot.  6, 180L ) 

AOTION  ON  DRAPT— EvtDBJJCB. 

A  contractor  drew  a  draft  on  tils  employer, 
payable  "out  of  my  Unal  estimates, "  which  draft 
the  employer  refused  to  accept.  About  a  month 
thereafter  the  contractor,  whose  work  was  then 
half  done,  became  so  badly  embarrassed  ttiat  he 
assigned  his  contract  to  a  third  person,  who 
agreed  with  the  employer  to  perform  the  same, 
and  to  indemnify  the  employer  against  all  claims 
arising  out  of  tbe  original  contract  When  the 
work  was  done,  the  employer  paid  the  contract 
price  therefor  to  the  assignee,  except  tl,fiUO,  re- 
tained on  account  of  such  draift.  There  was  no 
money  due  the  original  contractor  when  the  draft 
was  drawn.  Held,  in  ao  action  on  such  draft 
against  the  employer,  that  tbe  original  contract- 
or was  entitled  to  nothing  on  "final  estimate,  * 
and  that  therefore  plaintiff  was  not  entitled  to 
recover. 

Appeal    from  court  of  common   pleas, 
Philadelphia  county;  Hare,  Judge. 
Action  by  the  Hazeltou  Mercantile  Coin- 
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pnny  against  the  Union  Improveinent 
Company  and  W.  Madison  Monroe  and 
otherR.  From  a  Judgment  fur  defendants 
plaintiff  appeals. 

G.  H.  Troutmaa,  for  appellant.  R.  C. 
McMnrtrte,  for  Union  Improvement  Com- 
pany. Crawford  A  Dallas,  tor  Monroe  & 
Co. 

^iLLiAMB',  J.  No  qaestion  of  Jurisdic. 
tlon  Is  raised  In  tbis  case.  The  inquiry 
to  be  made  on  this  appeal  Is  not,  there- 
fore, whether  the  plaintiff  has  an  adequate 
remedy  at  law,  but  whether  it  shows  a 

flood  cause  of  action  against  the  Union 
raprovement  Company.  Its  demand  is 
npon  a  draft  or  order  drawn  by  A.  H. 
Church  In  its  favor  npon  the  improve- 
ment company,  for  $1,6U0.  Church  had 
taken  a  contract  from  the  company  to 
construct  for  it  a  drainage  canal.  He  was 
to  be  paid  monthly  for  his  work  upon  es- 
timates made  by  the  engineer  of  the  com- 
pany. Ten  per  cent,  of  the  amount  ap- 
g earing  to  be  due  by  the  estimate  was  to 
e  retained  out  of  each  payment  until  the 
contract  was  performed  and  the  canal  ac- 
cepted. If  the  work  was  not  pushed  with 
sufficient  vigor,  the  company  reserved 
the  right  to  employ  such  additional  force 
of  laborers  as  might  be  necessary,  and 
charge  the  cost  of  the  same  to  the  acconnt 
of  Church  or  to  declare  the  contract  void, 
and  proceed  to  contract  with  other  par- 
ties for  the  completion  uf  the  canal;  "and 
any  and  all  retained  percentages'*  were 
In  that  case  forfeited,  and  became  the 
property  of  the  company.  The  contract 
was  made  on  tbe  1st  day  of  August,  1887, 
and  the  work  was  to  be  finished  on  or 
before  the  1st  day  of  .Tanuary,  1888.  The 
order  was  not  drawn  until  the  14tb  of 
September,  18S8,  and  was  made  payable 
"out  of  my  final  estimate. "  At  that  time 
the  ]ob  wa^  not  half  done,  although  the 
the  time  within  which  It  was  to  have 
be^n  completed  was  past,  and  the  treas- 
urer of  the  company,  to  whom  the  order 
was  presented,  wisely  refused  to  accept 
it.  About  one  month  later  Church  he- 
came  so  bad-ly  embarrassed  that  he  was 
unable  to  go  on  further.  He  was  largely 
Indebted,  among  others,  to  Monroe  & 
Co.  and  to  his  employes.  To  secure  the 
payment  of  the  latter,  to  complete  the 
contract,  and  to  protect  Monroe  &  Co. 
BO  tar  as  possible,  be  aHsl^ned  his  contract 
and  all  unpaid  percentages  in  tbe  hands 
of  the  company  to  W.  M.  Monroe  &  Co. 
On  the  29th  of  October,  1888,  a  written  con- 
tract was  "entered  Into  between  the  com- 
pany and  Monroe  for  the  completion  of 
the  canal,  by  which  it  was,  inter  alia,  pro- 
vided that  Monroe  should  do  the  work 
necessary  to  be  done,  and  receive  "  the 
same  sums  that  WCuld  be  paid  under  tbe 
contract  to  A.  H.  Church  bad  he  contin- 
ued to  prosecute  the  work  in  person ; " 
and  that  he  should  pay  the  wages  due 
from  Church,  and  indemnify  tbe  company 
against  "all  suits,  claims,  demands,  or  lia- 
bilities to  any  person  or  persons  arising 
under  said  Church  In  respect  to  the  said 
contract  of  August  1 ,  1887,  or  the  money 
due  under  it."  Monroe  et  al.  proceeded 
promptly  and  successfully  with  the  con- 
Mtructiou  of  the  canal,  doing  work  amount- 


ing, according  to  the  engineer's  entimates, 
to  more  than  $70,000.  The  work  has 
been  accepted  and  paid  for,  except  that 
the  sum  of  1,600  and  Interest  is  retained 
upon  the  claim  of  tbe  plaintiff  that  itmust 
be  paid  upon  the  order  of  Church,  given 
in  September,  1888,  while  he  Was  still  at 
work  under  his  control.  Does  the  pialn- 
tltt  show  a  right  to  demand  this  money? 
As  this  order  was  never  accepted,  the  com- 
pany is  not  liable  for  it  upon  any  under- 
taking of  its  own'.  If  any  liability  exists, 
it  must  rest  on  the  act  of  Church  in  draw- 
ing and  deliverine  the  order;  but  heconid 
impose  no  duty  to  pay  to  the  holder  on 
one  who  was  under  no  duty  to  pay  him. 
It  there  was  a  debt  due  him,  or  a  fund  be- 
longing to  bim  iu  the  hands  of  the  com- 
pany, he  could  draw  upon  that  fund,  and 
clothe  the  payee  with  a  right  to  demand 
payment;  but  if  he  bad  np  right  to  pay- 
ment be  could  confer  none.  As  we  under- 
stand the  facts,  the  Improvement  compa- 
ny did  not  owe  Church  when  the  order  was 
drawn.  It  held  some  of  the  accrued  per- 
centages in  its  hands  under  tbe  terms  of 
the  contract.  Whether  these  would  ever 
be  demondable  by  Church  depended  on 
whether  he  should  be  able  to  complete  tbe 
work  he  had  undertaken,  and  he  drew  the 
order  with  this  contingency  in  mind.  It 
was  payable,  not  out  of  accrued  percent- 
ages, but  "out  of  my  final  estimate," 
when  the  contract  should  be  performed. 
Dnless  the  work  was  done  by  him  be 
would  beentftledto  no  "final  estimate." 
Tbe  percentages  would  belong  to  the 
improvement  company,  and  tbe  fund  on 
which  tbe  order  was  drawn  would  have  no 
existence.  What  was  the  fact?  Church 
failed.  He  transferred  his  contract  to  an- 
other. The  improvement  company  made 
a  new  contract  with  Monroe,  by  whom  the 
work  was  done,  and  to  whom,  by  the  ex- 
press ag:reemen  t  of  the  company,  the  ac- 
crued percentages  became  payable.  Chui-ch 
had  no  final  estimate,  and  no  right  to  one, 
and  the  fund  on  which  he  drew  never  came 
into  existence.  But  It  Is  urged  ttiat  when 
the  order  was  drawn  there  was  an  amount 
of  percentages  in  the  hands  of  the  com- 
pany suHlcient  to  pay  it,  and  that  the 
order  operated  as  an  assignment  of  so 
much  of  this  fund  to  the  holder.  But 
Church  could  not  assign  a  fund  on  which 
he  had  no  legal  hold.  His  intrant  in  the 
percentages  was  a  conditional  one.  Tbe 
fund  was  in  pledge  for  his  performance  of 
bis  contract,  and,  if  the  order  be  treated 
as  an  equitable  assignment,  tbe  assignee 
must  take  bis  title  as  his  assignor  held  it, 
—subject  to  the  pledge.  When  Church 
failed,  and  was  compelled  to  give  up  his 
■contract,  bis  rights  under  it  were,  by  his 
own  acts, extinguished.  True,  be  assigned 
his  contract,  but  that  gave  his  assignee 
no  right  to  proceed.  The  Improvement 
company  afterwards  contracted  with 
Monroe  &  Co.,  to  whom  he  had  absigned, 
but,  as  is  expressly  stated  in  the  contract, 
this  was  done  because  the  company  be- 
lieved Monroe  &  Co.  could  complete  tbe 
work  "at  less  cost  and  expense"  than  it 
Could,  and  might  be  thereby  able  to  "de- 
rive some'  benefit  from  it"  in  reimbursing 
themselves  for  advances  made  to  Church. 
The  fund  now  in   controversy '  was  not 
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groduce4  by  Chojrcb.  It  is  not  dae  onder 
Is  contract ;  and  his  order  slves  to  the 
bolder  no  Interent  in  It,  wbetlier  the  re- 
tained percentages  in  tli«  bands  of  the 
'company  when  he  failed  enter  into  It  or 
not.  Nor  doep  the  aereement  of  Monroe 
&  Co.  to  indemqify  the  Improvement  com- 
pany against  claims  and  demands  arising 
under  the  contract  with  Church  affect  the 
question.  If  the  company  Is  not  legally 
liable  to  tbe  plaintiff  on  the  order,  the 
obligation  of  the  contract  to  indemnify 
dues  not  extend  beyond  the  costs  of  a  de- 
fense. Monroe  &  Co.  did  not  undertake 
to  pay  whatever  claims  might  be  present- 
ed against  Church  without  regard  to  their 
validity,  but  to  indemnify  the  company 
against  them.  This  agreement  requires 
payment  of  those  that  may  be  legally  en- 
forced against  the  company,  and  a  defense 
against  such  as  are  unfounded.  The  real 
question  In  thin  case  is,  as  we  have  said, 
whether  the  plaintiff  has  a  valid  claim 
against  the  Improvement  company  on  the 
order  of  Church.  There  are  no  equitable 
considerations  disclosed  tbat  change  the 
.character  of  this  question,  or  that  prevent 
Monroe  &  Co.  from  insisting  on  their  clear 
legal  rights, ,  The  learned  judge  was  right, 
therefore,  iu, ills  conclusions,  and  the  de- 
cree dismissing  the  plaintiff's  bill  is  af- 
firmed; the  costs  of  this  appeal  to  be 
paid  by  the  appellant. 

(143  P».  St.  129)  ' 

Sbackamazon  Bank  v.  Yabd  et  ox. 
'  (Supreme  Court  of  PermayVotmUi.   Oct.  6, 1891.) 
'"  Casbieb's  Boiro— Condition— Ri-blbctios— 

R1OBT8  OV  BOHETT. 

1.  A  cashier's  bond  was  conditioned  for  the 
faithful  discharge  of  his  duties  "for  and  dnring 
the  time  of  his  employment  by  said  bank, 
whether  under  his  present  election,  or  under  any 
subseqaent  election  to  the  said  position,  or 
whether  under  its  present  orgauizution  or  char- 
ter, or  under  any  renewals  or  extensions  thereof. " 
There  ^as  no  formal  re-election  of  the  cashier 
each  year  after  his  election.  Held,  that  the  want 
of  such  annual  re-election  did  not  relieve  a  sure- 
ty from  hts  liability  on  the  offloial  bond  of  the 
cashier. 

a.  A  oaabier,  who  is  not  formally  re-elected 
by  the  offloers.  of  the  bank  ^ach  year  of  his  serv- 
ice, but  whose  salary  is  paid  each  year,  and  who 
Is  held  out  to  the  world  ^  the  cashier  of  the 
bank  by  its  oflScers,  must  be  held,  with  respect 
to  the  surety  on  his  bond,  bM  cashier  of  the  bank 
during  these  years. 

Appeal  from  court  ot  common  pleas, 
Philadelphia  county ;  J.  I.  Clark  Uabe, 
Judge. 

Action  by  the  Shackamaxon  Bank, 
plaintiff,  against  Benjamin  Yard  and  Mary 
E.  Yard,  his  wife,  executrix  of  C.  S.  Murphy, 
deceased, .defendants,  on  a  cashier's  bonc| 
executed  by  C.  S.  Murphy,  deceased,  as 
surety.  From  a  Judgment  for  defendants 
plaintitt  appeals.    Reversed. 

R.  C.  McMurtrie,  for  appellant.  A.  W. 
Norton  and  Alex.  Simpaoa,  Jr.,  for  ap- 
pellees. 

WnxiAliis,  J.  This  action  was  brought 
tipon  a  cashier's  bond.  .  The  defense  made 
by  the  surety  rests  on  his  construction  of 
the  condition  In  tbe  bond.  It  appears 
that  one  Thomas  L.  Huggard  was  elected 
cashier  ot  the  Shackamaxon  Bank  in  1S73, 


and  gave  a  bond  to  secure  the  faithful 
discharge  of  his  duties,  with  Murph'y  as 
surety.  It  Is  clear  tbat  all  the  partlescon- 
templated  the  establishment  of  permanent 
relations  between  the  bank  and  Its  cash- 
ier. They  knew  that  the  office  was  an 
annual  one.  and  tbat  a  bond  in  the  ordi- 
nary form  would  impose  no  liability  be- 
yond the  current  year.  They  undertook, 
therefore,  to  provide  against  the  necessity 
for  an  annual  renewal  of  the  bond,  and  to 
extend  the  security  afforded  by  it  so  as 
to  cover  the  whole  period  vt  Hnggard's 
service  as  cashier,  by  girlng  to  the  condi- 
tion the  following  form:  "If  the  said 
Thomas  L.  Huggard  shall,  tor  and  during 
the  time  of  his  employment  by  said  bank, 
whether  under  his  present  election  or  under 
any  subsequent  election  to  the  said  posi- 
tion, or  whether  under  its  present  organisa- 
tion or  charter,  or  under  any  renewals  or 
extensions  thereof,  discharge  and  fnlflU 
with  Integrity  and  fidelity  the  trust,"  etc. 
The  bank  relied  on  the  bond  in  this  form, 
and  did  not  require  its  renewal,  and  Hug- 
gard remained  In  the  employment  of  the 
bank  as  Its  cashier  down  to  tbe  time  of  its 
disastrous  failure  In  1885.  A  course  of 
fraudulent  conduct  was  entered  upon  by 
htm,  as  we  understand  the  evidence  of  Mr. 
Fa unce,  the  expert  accountant.  In  1877  or 
1878,  which  continued  until,  and  which 
greatly  contributed  to.  It  it  did  not  occa- 
sion, the  final  collapse.  Some  time  after 
the  bank  was  closed  this  action  was 
brought  upon  tbe  cashier's  bpnd,  and  tbe 
surety  asks  to  be  relieved  from  bis  under- 
taking, because  the  evidence  does  not  show 
a  formal  re-election  of  his  principal  year 
by  year  to  the  office  of  cashier.  The 
learned  Judge  of  the  court  below  thought 
the  poRition  well  taken,  holding  that  tbe 
phrase  "under  the  present  election,  or  under 
any  subsequent  election,"  should  be  un- 
derstood as  restiicting  rather  than  en- 
larging tbe  preceding  clause,  "during  the 
time  of  bisemployment  by  tbe  said  bank," 
and  that  to  render  the  surety  liable  a 
formal  re-election,  annually,  must  be 
shown  by  tbe  plaintiff.  OUr  inqury,  then, 
in  tbe  JBrst  place,  is  whether  the  worda 
referred  to  are  restrictive  or  enlarging  In 
their  operation,  and,  next,  whether  a 
formal  re-election  is  necessary  in  order  to 
continue  the  liability  ot  tbe  surety.  The 
condition  was  intelligently  framed.  Tbe 
scrivener  seems  to  have  been  awHre  of  tbe 
general  doctrine  affecting  the  liability  of 
sureties  on  ufflclal  bonds,  as  laid  down  in 
Addison  on  Contracts,  (par.  111?,)  and  as 
applied  in  Savings  &  Loan  Co.  v.  Odd 
Fellows'  Hall  Ass'n,  48  Pa.  St;  446.  In- 
stead, therefore,  uf  making  the  bond  re- 
late to  the  term  to  which  Huggard  was 
elected,  he  used  the  words  "during  the 
time  of  his  employment  by  the  said  bank" 
as  cashier.  Then,  as  if  apprehensive  tbat 
these  words  might  also  be  restricted  to 
the  term  to  which  Huggard  Jiad  been 
elected,  he  added  the  further  words,  for 
the  express  purpose  of  enlarging  the  scope 
of  those  previously  employed,  "  whether 
[such  employment  shall  be]  under  his  pres- 
ent election  or  under  any  subsequent  elec- 
tion to  the  said  position."  The  fear  seems 
then  to  have  suggested  itself  tbat  even 
these  words  were  not  brot^d  enough,  be- 
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cause  they  might  be  held  to  be  limited  to 
the  present  charter.  He  then  adds,  to  re- 
lieve against  this  danger,  the  further 
words,  "  or  whether  under  Its  present  or- 
ganization or  charter,  or  any  renewals  or 
extensions  thereot. "  The  object  of  these 
explanatory  senteoces  was  to  relieve 
against  the  fear  that  the  previous  words 
mlKht  be  held  to  relate  to  the  present 
term  of  Huggard,ortothe  present  form  of 
organisation  under  the  existing  charter  of 
the  bank,  and  by  express  words  to  so  en- 
,  large  the  condition  as  to  exclude  such  in- 
'  terpretatlon  of  it.  In  this  form  It  was  in- 
tended to  protect  the  bank  during  the 
time  of  Huggard's  employment  as  cashier, 
.'and  during  the  existence  of  the  bank, 
tbobgh  acting  under  a  renewal  or  exten- 
sion of  .its  charter  at  the  time  a  breach 
Should  occur.  In  this  form  it  was  exe- 
cuted by  both  principal  and  surety,  and 
accepted  by  the  bank.  The  purpose  to 
make  the  bond  Impose  a  continuing  lia- 
bility^ and  relieve  against  the  necessity 
for  annual  renewals,  was  a  lawful  one. 
The  words  employed  for  that  purpose  nre 
apt  and  sufficient.  Thequestionisnotnew 
or  barren  of  authority.  In  Mayor,  etc.,  v. 
Oswald,  8  El.  &  B1.653,  a  person  was  elwrt- 
ed  borough  treasurer,  which  was  then  an 
annual  office.  He  gave  bond  for  the  faith- 
Inl  performance  of  his  duties  as  treasurer 
"during  the  whole  time  of  his  continuing 
tn  said  office  in  consequence  of  the  said 
election,  or  under  any  annual  or  other  fnt- 
bre  election  to  tbe  said  office. "  The  bond 
mras  given  in  1S42.  He  held  the  office  un- 
til 1x48.  The  term  bad  been  changed 
meantime  so  that,  it  became  an  office  to 
be  lield  during  tbe  pleasure  of  the  borough 
coancils,  instead  of  an  annual  one.  The 
default  occurred  after  the  change  of  the 
term  and  tbe  appointment  of  the  treasurer 
f6r  an  indcflnite  term.  The  surety  plead- 
ed these  facts  as  a  defense,  but  the  court 
regarded  them  as  insufficient,  and  held 
tlie  iBurety  was  liable  for  the  default  oc- 
curring after  tbe  change  in  term  of  office, 
and  while  the  treasurer  was  holding  un- 
der an  appointment  made  after  such 
Cbange  had  taken  place.  The  same  ques- 
tion was  raised  in  Mayor,  etc.,  v.  Silly,  7  El. 
&  Bi.  97)  and  the  same  role  was  held,  it 
may  be  regarded  as  settled  that  the  obli- 
gation of  a  bolid  for  the  faithful  dis- 
cbarge of  the  duties  of  au  office  or  tin 
employment  is  co-extensive  with  the  du- 
ration of  the  office  or  employment.  .  If  the 
office  is  tor  life  the  liability  of  tbe  surety 
will  continue  during  the  life  of  the  in- 
cumbent. If  the  term  Is  Indefinite, — as 
during  good  behavior,  or  at  the  pleas- 
ure 6f  the  employer,— the  liability  of  the 
surety  is  indefluite,  and  win  continue  un- 
til tM  will  of  the  employer  is  exercised 
aud  the  term  ended.  Add.  Cont.  par.  1118. 
Substantially  tbe  same  rule  was  applied 
in  Coe  V.  Vogdes,  71  Pa.  St.  3«3.  The  ac- 
tion in  thatcase  was  against  the  surety  of 
a  tenant  who  had  held  owr,,  and  was  in 
arrears  for  rent.  The  lease  was  for  one 
year,  but  contained  a  stipulation  that  if 
the  tenant  should  remain  in  possession 
after  the  end  of  the  term  tbe  lease  should 
"continue  for  another  year,  and  so  on 
from  year  to  year  until  legal  notice .  is 
given    for  a    removal."     The     sureties 


9igned  a  stipulation  agreeing  to  be  liable 
for  tbe  performance  of  the  lease  on  part 
of  the  tenant.  The  rent  for  the  first  year 
was  paid,  but  the  tenant  held  over,  and 
the  sureties  were  notified.  They  there- 
upon gave  notice  that  they  would  not  be 
further  liable,  and  the  tenant  paid  to  tbe 
end  of  the  then  current  year.  The  action 
was  for  rent  accruing  during  asubsequent 
year.  The  sureties  replied,  first,  that 
they  were  only  liable  for  the  original  term 
of  one  year,  and,  Aext,  that  after  the  year 
expired  tbey  bad  given  notice  of  their 
refusal  to  be  bound.  They  were  held  lia- 
ble for  the  tenant's  performance  not  only 
during  the  first  year,  but  during  the  holdU 
ing  over;  and  this  court  said  that  "a 
mere  notice  by  a  surety  that  be  would  not 
be  liable  was  no  defense.  He  could  not 
dissolve  the  contract  at  pleasure." 

The  remaining  question  is,  was  Hug- 
gard  still  in  the  employment  of  the  bank 
as  cashier  when  tbe  default  sued  for  oc- 
curred? It  1b  conceded  that  be  wa.8  acting 
as  cashier  ab  the  time,  and  that  it  was  be- 
cause of  that  Tact  that  it  was  possible  for 
blni  to  inflict  the  in]ury  complained  of.  It 
is  conceded,  also,  that  the  bank  recog- 
nized and  accepted  him  as  Its  cashier, 
trusted  blm  with  the  custody  of  Its  funds, 
paid  him  his  salary,  and  held  blm  out  to 
the  world  as  such.  He  could  not  deny  his 
official  relation  to  the  bank,  nor  could  tbe 
bank  disavow  or  repudiate  his  acts  done 
in  their  service  within  the  scope  of  a  cash-  - 
ier's  authority.  As  lluggard  and  the 
bank  employing  him  are  concluded  by 
their  conduct,  both  as  to  the  public  and 
each'  otber,  tbe  surety,  standing  on  the 
same  ground  with  his  principal,  so  far  as 
the  writing  is  concerned,  is  also  conclud- 
ed. The  employment  of  tbe  principal  as 
cashier,  with  the  position  and  emolu- 
ments legitimately  belonging  to  the  office, 
was  the  object  of  the  bond.  This  object 
was  secured,  aud  tbe  principal  was  for  12 

?earH  in  possession  of  it.  If  the  action  of 
be  directors  wa?  irrenular,  tbe  irregular- 
ity was  never  taken  advantage  of.  If 
bis  title  to  the  office  lacked  aathentication 
by  the  record  of  a  formal  election,  nobody 
ever  questioned  his  right  or  suggested  a 
doubt  about  bis  powers.  If  either  be  or 
, the  bank  could  have  set  up  want  of  an 
annual  re-election  as  an  excuse  for  termi- 
nating the  relation  between  them,  neither 
did  so,  but  both  waived  the  want  of  form 
aud  continued  tbe  official  relation.  No 
form  of  election  is  provided  for  by  the 
statute,  and  none  is  made  necessary  by  the 
bond.  So  far  as  the  liability  of  the  princi- 
pal .or  surety  on  this  bond  is  concerned, 
continuous  Sjervice,  beginning  in  a  formal 
election,  and  extended  by  mutual  consent 
with  the  acquiescence  of  all  parties  inter- 
ested, is  enough.  The  Judgment  of  the 
court  below  is  now  reversed,  and  Judg- 
ment is  now  entered  on  the  points  reserved 
in  favor  of  the  plaintiff. 

aM  P*.  Bt  itf) 

Layton  v.  Davidson. 
(Supreme  Court  of  PeTmsylvania.    Oct  S,  1S91.) 

0BDBR8— AaOKPXlNOB— LlAarLITIBS. 

The  contractor  tor  the  ereotion  of  a  bulld- 
IngtowhomatMUanceof  ^146 was  due, gave  credit 
to  defendant  owner  lor  the  amonnt  m  an  order 
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drawn  on  the  contractor  for  tl06  due  plaintiff,  a 
workman,  which  the  owner  had  procured  from 

?laintifl  on  promise  to  pay  him  the  cash  therefor, 
he  owner  subsequently  refused  to  pay  plaintiff, 
on  the  ground  that  there  was  a  leak  In  the  roof 
which  the  contractor  was  bound  to  repair.  Held, 
in  an  action  to  recover  the  amount  of  such  order, 
where  there  was  no  evidence  at  the  trial  as  to 
how  much  was  reqnlred  to  repair  the  roof,  that 
it  was  error  to  nonsuit  plaintiff. 

Appeal  from  court  of  common  pleas, 
Fayette  county ;  Ewing,  J udge. 

Action  of  assumpsit  by  Abraham  Lay- 
ton  agalnHt  John  H.Davidson.  Plain tm 
appeals  from  a  Judgment  of  the  court  re- 
luBing  to  take  off  a  nonsait.    Reversed. 

Edward  Campbell,  for  appellant.  H.  L. 
Mesti-exat,  lor  appellee. 

Williams,  J.  The  material  facts  in  this 
case  are  few,  and  are  not  In  contniversy. 
DavldBon  was  one  nf  a  committee  engaged 
In  secnrlng  the  erection  of  a  cburch  edtdce 
at  Perryopolls,  Fayette  conn  ty.  Strickler 
was  the  contractor  for  the  work.  Layton 
was  a  mechanic  employed  by  Strickler. 
When  the  building  was  finished,  the  sum 
of  $145  was  due  to  Strickler  on  his  con- 
tract, and  he  owed  Layton  f106.7O  tor 
work.  Davidson  went  to  Layton,  and 
said  to  him,  if  be  would  make  out  an  order 
on  Strickler  tor  the  amount  dae  blm,  he 
(Davidson)  would  use  the  orderin  making 
payment  to  Strickler,  and  the  money 
should  be  paid  over  to  Layton.  An  order 
was  accordingly  drawn  on  Strickler  for 
f  106.70  in  favor  of  Davidson.  It  was  taken 
by  him  to  Strickler,  -who  accepted  it  In 
writing,  charged  the  amount  of  it  to  Lay- 
ton,  and  credited  the  committee  with  it. 
A  month  later,  vcben  Layton  called  on 
Davidson  for  the  money,  be  declined  to 
pay  It,  giving  as  a  reason  that  there  was 
a  leak  in  the  roof  which  Strickler  must  fix 
before  he  would  pay  It.  This  action  was 
then  brought,  and  the  facts  shown  as  we 
haTestatedtbem.  Thecourt  below,  at  the 
close  of  the  plaintiff's  case,  entered  a  com- 
pulsory noDButt,  and  ourquestionjs  wheth- 
er the  evidence  was  safflclent  to  carry  the 
case  to  the  Jury,  The  motion  for  a  uon- 
snit  was,  in  effect,  a  demurrer  to  the  evi- 
dence. It  was  an  admission  of  Its  truth, 
and  a  denial  of  Its  legal  effect.  Theadmit- 
ted  facts  are  that  the  committee  owed 
their  contractor,  (Strickler,)  and  that 
Strickler  owed  his  workman,  (Layton.) 
Davidson,  one  of  the  committee,  procured 
Layton'B  order  on  Strickler  In  favor  of  his 
committee  promising  to  pay  the  amount 
thereof  in  cash.  He  used  the  order,  ob- 
tained credit  for  the  amount  on  the  books 
of  Strickler,  extinguishing  thereby  bis 
claim  for  compensation  to  that  amount, 
and  yet  refused  to  account  to  Layton  on 
the  ground  that  there  was  a  leak  in  the 
root  which  Strickler  was  bound  to  repair. 
It  may  be  that  the  entire  balance  of  $145, 
due  Strickler  on  his  contract,  will  be  re- 
quired to  stop  the  leak  and  finish  the  roof; 
but,  on  the  other  hand,  it  maybe  that  after 
Layton  is  paid  there  will  still  be  enough 
due  to  Strickler,  and  more  than  enough,  to 
do  this  work.  The  evidence  presented  In 
the  paper  books  does  not  inform  us,  and 
we  do  not  see  how  the  learned  Judge  of 
tlie court  below  could  determine,  as  mat- 
ter of  law,  that  nothing  was  due  from  the 


committee.  He  said,  as  a  reason  for  enter- 
ing the  nonsuit,  that  as  the  committee 
held  the  amount  in  their  hands  until  the 
roof  should  be  repaired,  with  Strlckler'a 
consent,  and  as  the  roof  was  not  repaired, 
therefore  "it  follows  that  the  money  Is  not 
yet  payable,  and  therefore  it  Is  hereby  or- 
dered and  directed  that  the  motion  to  take 
ott  the  nonsuit  be  denied. "  But  the  order 
was  presented  by  Davidson,  and  a  credit 
obtained  for  the  amount  of  It.  The  bal- 
ance of  about  $40,  still  due  to  Strickler,  la 
all  that  he  Is  In  a  position  to  control,  so 
far  as  the  evidence  Informs  us,  and  that 
sum  may  be  an  ample  provision  for  all 
needed  repairs.  If  it  Is  not,  or  there  is 
any  reason  why  the  amount  of  the  order 
Is  not  honestly  due,  the  burden  of  showing 
it  Is  on  him  who  allegeslt.  The  judgment 
Is  reversed,  and  a  procedendo  awarded. 


a«  Pa.  St  H8) 
Kbhler  v.  Schwbnk. 
(Supreme  Court  of  Penntylmmia.  Oct  S,  1891.) 

IiMUBT  TO  Servant— NEauQBNOB  or  Hastsk— 
Assumption  or  Risk. 

1.  FlaintlC,  14  years  old,  employed  by  defend- 
ant in  his  colliery,  was  driving  a  dump-car, 
which  employment  required  that  he  should  de- 
tach the  muledriven  thereto,  while  the  car  was  In 
rapid  motion  up  the  grade  to  the  dirt-bank,  by 
unhooking  the  draught  chain  from  its  fastening 
below  the  box  in  the  forward  center  of  the  car. 
While  unhooking  the  chain  be  was  thrown  down 
and  run  over.  There  was  evidence  that  three 
kinds  of  hitches  were  in  common  use  in  collieries, 
—the  one  in  question,  the  box  center  hitch,  and 
the  side  hitch.  The  court  charged  the  Jury  that 
the  proper  question  for  their  determination  was 
as  to  which  of  such  hitohes  was  the  proper  hiteh 
for  defendant  to  use  at  his  colliery.  Held  error, 
for  the  owner  had  the  absolute  discretion  to  se- 
lect any  method  in  general  use,  according  to  fits 
own  Judgment,  and  the  Jury  should  have  been 
told  that,  if  they  found  from  the  evidence  that 
the  lower  hitch  was  the  one  in  general  use  upon 
dirt-banks  with  an  up-grade,  there  was  no  neg- 
ligence in  the  use  of  such  hitch  by  defendant 

a.  In  an  action  to  recover  from  a  oollieiy 
owner  damages  for  injuries  to  plaintiff,  a  boy  of 
14,  who  was  run  over  while  detaching  a  mnle 
from  a  dump-car  while  the  same  was  in  rapid 
motion,  on  the  ground  that  it  was  a  dangerous 
employment,  it  appeared  that  the  amount  of  the 
danger  depended  largely  upon  the  lengUi  and 
weight  of  the  draught  chain,  the  condition  of 
the  track,  and  the  speed  of  the  mnle.  Held, 
that  tlie  court  properly  left  to  the  jury  the  ques- 
tions whether  the  employment  was  aangeroos  and 
plaintiff  accepted  the  risk,  under  a  charge  that 
while  the  law  presumes  a  boy  of  14  to  be  capable 
of  appreciating  danger,  and  therefore  responsi- 
ble for  his  own  negligence,  yet  he  is  not  to  be 
held  to  the  same  degree  of  prudence  as  a  man  of 
mature  years. 

Appeal  from  conrt  of  common  pleas. 
Northumberland  county. 

Action  by  Daniel  Kehler  by  his  next 
friend,  Charles  Z.  Kehler,  against  William 
Schwenk,  surviving  partner  of  the  late 
firm  of  Scbweak,  Robertson  &  Co.,  to  re- 
cover for  personal  injuries  alleged  to  have 
been  cansed  by  defendant's  negligence. 
Defendant  appealed  from  a  Judgment  en- 
tered upon  a  verdict  for  plaintiff.  Re- 
versed . 

Schwenk,  Robertson  &  Co.  operated  a 
colliery,  and  employed  plaintiff,  a  lad  of 
14,  to  work  as  a  slate  picker.  The  day  be- 
fore the  accident  in  question  he  had  "been 
vet  to  work  driving  a  dump-car  from  the 
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breaker  to  the  dirt-bank.  This  dump-car 
was  drawn  by  a  mule  by  means  of  a  cbain 
five  feet  long  attached  to  a  spreader  and 
fastened  to  the  car  by  a  hook.  It  was 
necessary  to  give  tbe  car  considerable 
moinentam  to  carry  it  up  tbe  grade  to  the 
dirt-bank,  and  to  detach  the  chain  while 
it  was  under  such  headway,  and  that  duty 
devolved  on  plaintiff  as  driver.  There 
were  in  common  use  three  ways  of  attach- 
ing the  chain  to  the  dump-car— by  hitch- 
ing it  to  tbe  running  gear  in  the  center  of 
the  front  of  the  car,  by  hitching  it  to  the 
center  In  the  front  of  the  box,  and  by 
hitching  it  at  the  side.  A  t  defendant's  col- 
liery the  fortaer  hitch  was  in  use.  Plain- 
tiff, while  In  the  act  of  detaching  the 
chain,  was  thrown  down,  and  the  car 
passed  over  his  arm,  necessitating  ampu- 
tation. There  was  evidence  at  the  trial 
to  show  that  on  a  former  occasion,  when 
plaintiff  was  set  to  work  driving,  bis  fa- 
ther protested,  and  he  was  pat  back  to 
picking  slate,  and  that  plaintiff  was  not 
of  Bufflclent  age,  size,  or  experience  to  be 
put  at  the  work  of  driving  the  dump-car. 
The  jury  rendered  a  verdict  for  plaintiff  for 
$1,800  damages.  D'^fendant's  motion  for 
new  trial  being  overruled,  he  appealed, 
assigning  as  error.  Inter  alia,  the  action 
of  the  court  in  charging  the  jury  as  fol- 
lows: "  (9)  You  have,  for  instance.  In  evi- 
dence, that  there  arc  three  kinds  of  methods 
by  which  thesedlrt-dumpcrs  are  taken  out 
to  the  end  uf  the  dump  lor  the  purpose  of 
having  the  dirt  carried  out  to  the  end  of 
the  bank.  They  have  a  cbain  attached  to 
the  frame  of  the  dumper,  as  In  this  case, 
and  there  is  what  Is  called  the  'center 
bitch,'  fastened  to  the  body  of  the  dump- 
er, and  another  method  is  wha  t  was  called 
the 'side  hitch.'  The  proper  question  for 
you  to  determine  Is  as  to  which  of  these 
hitches  was  the  proper  hitch  for  these  par- 
ties to  make  use  of  at  this  colliery ;  and  it 
is  also  for  you  to  determine  whether,  in 
making  use  of  the  proper  hitch  at  this  col- 
liery. It  would  have  been  a  safe  thing  for 
them  to  employ  boys  at  the  age  of  four- 
teen or  fifteen  years,  or  sixteen,  for  the 
purpose  of  driving  this  dumper  and  at- 
tending to  this  work.  That  Is  a  question 
of  fact  for  you  to  dispose  of  under  tbe  evi- 
dence In  this  case." 

W.  B.  FaiiBt,  W.  B.  M.  Oram, CM. Clem- 
eat,  and  8.  P.  Wolrertou,  for  appellant. 
Vorts  Attten  and  C.  R.  ISavldge,  for  appel- 
lee. 

Mitchell,  J.  We  have  had  occasion 
several  times  recently  to  lay  down  the  rule 
that  the  test  of  liability  of  -an  employer 
to  an  employe  fur  injury  received  In  the 
course  of  the  employmeni  Is  not  danger, 
but  negligence.  The  employer  Is  bound  to 
furnish  machinery  and  appliances  that  are 
of  ordinarycbaracter  and  reasonable  safe- 
ty, and  the  former  is  the  cf)ncluMlve  test  of 
the  latter.  Whatever  is,  according  to  the 
general,  usual,  and  ordinary  course,  adopt- 
ed by  those  In  the  same  business,  is  rea- 
sonably safe  within  the  meaning  of  the 
law.  As  said  by  our  Brother  Grken  in 
Ballway  Co.  v.  Husson,  101  Pa.  St.  1,  nn  em- 
ployer Is  not  liable  "  because  a  particular 
accident  might  have  been  prevented  by 
some  special  device  or  precaution  not  in 


common  use;"  and  by  our  Brother  Will- 
iams, in  Shlp-Bulldlng  Co.  v.  Nuttall,  119 
Pa.  St.  149,  13  Atl.  Bep.  65:  "It  is  not 
enough  that  some  persons  regard  It  as  a 
valuable  safeguard.  Tbe  test  is  general 
use. "  Nor  can  the  jury  be  permitted  to  set 
up  their  judgment  against  the  general  cus- 
toms of  the  business.  Titus  v.  Ballroad 
Co.,  136  Pa.  St.  618, 20  Atl.  Rep.  517.  In  the 
present  case  It  was  In  undisputed  evidence 
that  there  were  three  kinds  of  hitches  to 
the  dumper  In  common  use,  each  having 
Its  own  peculiar  advantages  adapted  to 
different  conditions  of  the  dirt-bank. 
Much  evidence  was  given  as  to  whether  it 
would  not  have  been  practicable  and  bet- 
ter, under  the  conditions  of  this  colliery, 
to  use  the  side  hitch,  or  the  box  center 
hitch.  This  question,  though  made  the 
burden  of  the  contest,  was  entirely  Irrele- 
vant. It  was  exclusively  for  the  determi- 
nation of  the  defendant  himself.  Where, 
as  in  the  present  case,  the  evidence  shows 
clearly  that  several  methods  are  in  gen- 
eral use,  the  choice  being  a  matter  of  judg- 
ment, depending  on  the  surrounding  con- 
ditions, the  owner hos  the  absolute  discre- 
tion to  select  according  to  his  own 
judgment.  The  necessary  control  of  hla 
own  business  demands  that  this  right 
shall  be  strictly  maintained.  Except  to 
make  another  man's  will  for  him  after  his 
death,  there  Is  nothing  which  a  jury  is 
more  apt  to  think  It  can  do  better  than 
the  owner,  especially  under  tbe  stress  of  a 
claim  tor  damages  by  one  who  has  been 
Injured,  than  to  say  bow  another  man's 
business  ought  to  have  been  managed, 
and  nothing  in  which  juries  should  be  held 
more  strictly  and  unflinchingly  within 
their  proper  province.  As  already  said, 
there  was  a  large  amount  of  evidence  as 
to  the  superiority  of  the  side  or  upper 
hitch,  the  admission  and  discussion  of 
which  tended  naturally  to  lead  the  jury 
to  suppose  that  they  might  find  a  verdict 
on  their  own  judgment  which  was  the 
best;  and  this  was  put  explicitly  before 
them  by  the  charge  that  "the  proper  ques- 
tion for  you  to  determine  is  as  to  which  of 
these  hitches  was  the  proper  hitch  for 
these  parties  to  make  use  of  at  this  col- 
liery."  This  was  giving  the  jury  an  en- 
tirely erroneous  view  of  the  point  of  the 
case  and  of  their  province  In  regard  to  it. 
They  should  have  been  told  that  if  they 
found  from  the  evidence  that  the  lower 
hitch  was  the  one  In  general  use  upon  dirt- 
banks  with  an  up  grade,  there  was  no 
negligence  In  the  use  of  that  hitch  by  the. 
defendants.  The  ninth  assignment  of  er- 
ror must  be  sustained. 

As  the  case  is  to  go  back  for  another 
tiial,  we  may  also'  say  that  the  measure 
of  damages  quoted  in  the  eighth  assign- 
ment Is  somewhat  vague,  and  tbe  expres- 
sion, "You  would  not  be  willing  to  lose 
your  arm  for  the  world,  or  for  the  wealth 
of  a  Vanderbllt,"  though  followed  by  the 
caution  that  that  would  be  no  test  of 
value,  was  an  undesirable  form  of  put- 
ting tbe  matter  to  the  jury,  and  tended 
to  inflame  damages  in  a  class  of  cases 
where  juries  are  prone  enough  to  measure 
verdicts  by  sympathy  with  the  Injured 
more  than  by  regard  for  the  strict  right 
of  the  parties. 
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The  error  complained  of  tn  the  second 
and  tonrtb  asslgninents  1b,  In  brief,  the 
charge  that,  while  the  law  preaumes  a 
boy  of  14  to  be  capable  of  appreciating 
danger,  and,  therefore,  responsible  for  bis 
own  negligence,  yet  he  Is  not  to  be  held  to 
the  same  degree  of  prudence  as  a  man  ol 
mature  years.  It  is  notable  that  Id  the 
legion  of  cases  npon  negligence  In  our 
books  this  particular  question  has  re- 
ceived little  attention;  but  the  principles 
upon  wnlcb  it  m  list  be  settled  are  firmly 
established.  All  the  cases  agree  that  the 
measure  of  a  child's  responsibility  is  his 
capacity  to  see  and  appreciate  danger, 
and  the  rule  is  that,  in  the  absence  of  clear 
evidence  of  lack  of  it,  he  will  be  held  to 
0uch  measure  of  discretion  as  is  usual  in 
those  of  bis  age  and  experience.  This 
measure  Tsries,  of  course,  with  each  ad- 
ditional year,  and  the  increase  of  respon- 
sibility is  gradual.  It  makes.no  sudden 
leap  at  the  age  of  14.  That  is  simply  the 
convenient  point  at  which  the  law,  found- 
ed upon  experience,  changes  the  presomp- 
tlon  of  capacity,  and  puts  upon  the  Infant 
the  burden  of  showing  bis  personal  want 
of  the  intelligence,  prudence,  foresight,  ur 
strength  usual  In  those  of  such  age.  The 
standard  remains  the  same,  to-wit,  the 
average  capacity  of  others  in  bis  condi- 
tion. That  this  Is  the  rule  as  to  children 
under  14  Is  held  in  all  our  cases  from  Haucb 
V.  Lloyd,  81  Pa.  St.  858,  to  Sandford  v. 
Ballroad  Co.,  136  Pa.  St.  84,  20  Atl.  Rep. 
799.  That  it  also  applies  to  Infants  oyer 
14  follows  from  tbe  same  reasoning,  and 
is  expressly  ruled  in  Bail  way  Co.  v.  Field- 
ing. 48  Pa.  St.  820.  In  that  case  plaintiff's 
son,  a  youth  between  16  and  17,  while  run- 
ning with  a  fire-engine  stepped  Into  a  hole 
In  tbe  street,  fell,  and  was  rdn  over.  The 
judge  charged  the  Jury— upon  the  point  of 
contributory  negligence — that  they  must 
consider  "the  ^ge,  strength,  size,  and  ac- 
tivity of  the  plaintiff's  son,  and,  if  It  was 
tbe  babit  of  boys  of  bis  age  and  capacity 
to  run  with  the  engines  to  el  Are,  and  to 
assist  In  drawing  them,  the  Jury  may  take 
the  fact  Into  consideration  in  determining 
whether  or  not  the  plaintiff's  son  was 
guilty  of  negligence  or  miscouduct.  The 
plaintiff's  son  was  bound  to  exercise  the 
same  degree  of  caution,  prudence,  and  dis- 
cretion that  other  boys  of  his  age  and  ca- 
pacity ordinarily  exercise.  If  he  did  this, 
he  was  exercising  ordinary  care  and  pru- 
dence; but,  if  not,  he  was  guilty  of  negli- 
gence." This  WHS  affirmed  upon  tbe  rea- 
sons given  by  the  Judge  below.  Nagle  v. 
Ballroad  Co., 88  Pa.  St.  36,  mach  relied  on 
by  appellant,  is  In  entire  harmony  with 
the  foregoing.  In  that  case  a  boy-  of  14 
ran  across  a  railroad  track  without  look- 
ing, and  the  court  held  that  this  was  neg- 
ligence per  se,  and.  Eustained  a  nonsuit. 
"At  fourteen,"  says  Paxbon,  J.,  "an infant 
Is  presumed  to  have  sufBcient  capacity 
and  understanding  to  be  sensible  of  dan- 
ger, and  to  have  the  power  to  avoid  It; 
and  this  presumption  ought  to  stand  un- 
til it  is  overthrown  by  clear  proof  of  the 
absence  of  such  discretion  and  Intelligence 
as  is  usual  with  infants  of  fourteen  years 
of  age. "  In  the  present  case  there  was 
evidence  that  tbe  unhitching  of  a  dumpeir 
of  this  kind  was  manifestly  dangerous,  and, 


on  tbe  other  hand,  that  it  was  entirely 
safe  and  commonly  performed  by  boys, 
it  Is  quite  clear  that  tbeamouutof  danger 
depended  very  largely  on  the  length  and 
weight  of  the  chain,  tbe  condition  of  tbe 
track,  and  the  speed  of  the  mule.  Tbese 
factors  made  up  a  varying  standard 
which  was  necessarily  tor  the  Jury  to  de- 
termine, and  tbe  Judge  was  right  in  leav. 
ing  it  to  them,  and  in  tbe  rule  of  law 
which  be  gave  for  their  guidance.  Tbe 
other  points  were  based  upon  the  assump- 
tion that  the  evidence  was  nndlspoted, 
and  included  a  peremptory  direction  in 
defendant's  favor.  Tbe  learned  Judge  was 
right  in  refusing  them  for  that  reason. 
Judgment  reversed,  and  venire  de  novo 
awarded. 

a**  P«.  Bt.  an 

McVst  et  al.  r.  Brekobi.. 

(Supreme  Court  qfPennavlwmla.  Oct.  5, 1891.) 

IsrBisoBuxHT  at  TBU>B-Miuuc— Risht  or  Action 
— Cioak-Makers'  Uhiok. 

1.  The  subordinate  ladgreg  of  a  trade8-anl<m 
associatioQ  which  tias  a  common  label  for  the  ma 
oX  all  of  its  members  cannot  maintain  a  bill  to 
resu-ain  the  anauthorized  use  of  Snch  label;  the 
right  of  action,  if  any,  is  in  the  parent  associa- 
tion. 

9.  The  Cigar-Makers'  International  Union  of 
America,  a  volnntaiy,  unincorporated  association 
of  workmen,  organized  "for  promoting  the  mental, 
moral,  and  physical  welfare  of  its  members, "  bnt 
not  engaged  in  the  business  of  making  or  seUinff 
cigars,  etc.,  is  not  a  trader,  and  is  not  entiUed 
to  a  trade-mark,  either  at  common  law,  or  under 
Act  tr.  8.  July  8,  18T0,  which  provides  that  a 
statement  shall  be  recorded  in  the  patent-offlae 
showing  "the  names  of  the  parties  applying  for 
tbe  legurtration,  witb  their  residenees  and  places 
of  business,  the  class  of  merchandise,  and  a  de- 
scription of  the  goods  composing  the  class, "  by 
which  the  trade-mark  is  to  be  appropriated,  etc 

8.  The  CIgar-Hakers'  International  Union  of 
America,  a  voluntary,  unincorporated  organlTS- 
tion  of  cigar-makers,  organized  "for  promoting 
the  mental,  moral,  and  physical  welfare  of  its 
members,  by  assisttng  thma  to  obtain  labor  at 
remunerative  prices, '' et«.,  author ised  the  use,  on 
all  boxes  ol  oimrs  made  by  its  members,  ox  a 
label  headed  "Union -Made  Cigars,"  and  certify- 
ing that  the  "cigars  contained  in  this  box  have 
been  made  bv  nrst-olass  workman,  a  member  of 
the  Cigar-Makers'  International  Union  of  Amer- 
ica, an  organization  opposed  to  Inferior  rat-sbop, 
cooty,  prison,  or  £ltby  tenement-house  work- 
manship, llierefore  we  recommend  these  ctgais 
to  all  smokers  throughout  the  vrorld. "  B.dA, 
that  the  label  on  its  face  showed  tliat  its  pur- 
pose was  to  stigmatize  all  qigars-makers  who 
were  not  members  of  the  union,  Irrespective  of 
their  character,  and  a  court  of  equity  would  not 
protect  the  organization  in  the  use  thereol 

Appeal  from  court  of  common  pleas, 
Lancaster  county;  D.  W.  Patterson, 
Judge. 

Bill  in  equity  filed  by  Joseph  McVey  and 
others  againstJohnH.  Brendel  to  restrain' 
him  from  using  a  certain  label  on  boxes  of 
cigars  manufactured  and  sold  by  blm.  De- 
cree for  plaintlCts.  Defendant  appealed. 
Beversed. 

The  bin  alleged  that  complainants  "are 
cigar-makers,  and  members  Of  the  Cigar- 
Makers'  Union  No.  126,  of  Ephrata,  Lan- 
caster county.  Pa.,  and  are,  respectively, 
president  and  trustees  of  said  onion;  that 
said  union  is  connected  with  and  acknowl- 
edges the  J.uriBdiction  and  control  ol  the 
Cigar-Makers'    Iqternational     Union    of 
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Ajueriea,  aa6  that  they  complain  lor  them- 
Belvea,  and  for  all  the  other  membere 
ot  the  Bald  Clgar-Makera'  International 
Union  of  America,  nnmbering  many  tbou- 
Bands ;  that  said  union  Is  a  Tolnntary ,  nnln- 
cbrporated  association  of  practical  cigar- 
maliers, formed  for  the  parposeof  promot- 
ing the  mental,  moral,  and  physical  wel* 
fare  of  Its  members,  by  asslBting  them  to 
obtain  labor  at  remunerative  prices,  by 
affording  them  pecaniary  aid  In  sickness, 
and  to  maintain  a  high  standard  of  work- 
manship and  fair  wages  as  cigar-makers ; 
that,  for  the  purpose  of  designating  the 
articles  manufactured  by  members  ol  the 
union,  the  latter,  in  convention  assembled 
in  1880,  devised  and  adopted  a  trade-mark 
or  label,"  to  tvhicb  they  gave  tlie  name  of 
"Union  Label,"  of  which  the  following  is 
a  copy : 

Issued  by  Authority  of  the  Cigar-Makers' 
International  Union  of  America. 

Union-Hadb  CiCtABS. 

This  Certifies  that  Cigars  contained  in 
this  box  have  been  made  by  First-Class 
Workman,  a  member  of  the  CSgar-Hakers' 
International  Union  of  America,  an  or-  Ix>cai:. 
ganization  opposed  to  inferior  rat-shop, 
Oooly,  Frison,  or  Flltbr  Tenement-House  Stamp. 
iWorkmanship.  Therefore  we  recommend 
these  Cigars  to  all  smokers 
[SsAi>]  throughout  the  world.  All  in- 
fringements upon  this  Label  will 
be  pnnished  according  to  law 

A.  Strassek,  President, 
C.  M.  I.  U. 

David  O.  Esblemaa  and  N.  FraakUn 
Ball,  lor  appellants.  Af.  Broaius,  for  ap- 
pellee. 

Williams,  J.  The  question  presented  by 
this  appeal  is  a  new  one;  at  least,  it  is 
new  In  this  state.  It  involves  Important 
consequences  to  employers  and  employes, 
and  it  touches  tbe  rights  and  obligations 
of  workmen  in  their  relation  to  each  oth- 
er. The  facts  upon  which  tbe  question  Is 
presented,  as  found  by  the  learned  master, 
are  as  follows :  The  Cigar-Makers'  Inter- 
national Union  of  America  is  a  voluntary, 
unincorporated  association  of  workmen, 
organised,  as  its  constitution  affirms,  "for 
promoting  the  mental,  moral,  and  physical 
welfare  of  its  members."  It  has  devised 
and  registered  tbe  label  which  Is  tbe  sub- 
ject of  this  controversy,  and  claims  an  ex- 
clusive right  to  control  its  use.  The  office 
of  tbe  label  is  toad  vise  the  public  that  the 
cigars.  In  the  box  which  bears  it  were 
mada  by  members  of  the  union.  Every 
member  of  the  union  in  tbe  United  States 
and  Canada  is  entitled  to  have  this  label 
upon  the  cigars  made  by  him.  The  plain- 
tiffs represent  neithertheCigar-Makers'  In- 
ternational Union,  the  alleged  o'R'uer  of 
the  label,  nor  Strasser,  tbe  officer  whose 
name  appears  upon  it,  but  a  subordinate 
local  organization,  known  as  "No.  126, " 
located  at  Ephrata,  Lancaster  county. 
Pa.  No.  126  did  not  devise  ot  register  the 
label,  and  does  not  claim  to  own  It,  but 
asserts  the  ownership  of  the  international 
organization,  to  which  it  is  a  tributary, 
and  whose  Jurisdiction  it  acknowledges. 
The  di^ndant  Is  a  manufacturer  whose 
shop  is,  as.  the  learned  master  8uds,"a 
strict  union  shop  "belonging  to  Union  No. 
T,22A.no.21— 58 


126.  Hia  workmen.lOor  12In  nnmber.ara 
members  of  the  union.  He,  as  the  owner 
of  a  union  shop,  and  his  men,  by  virtue  of 
their  membership,  are  entitled  to  tbe  use 
of  tbe  label  on  the  cigars  made  by  them. 
He  procured  a  quantity  of  imitation  or 
counterfeit  labels,  because,  as  be  alleges, 
he  was  refused  tbe  genuine  when  be  ap- 
plied for  them,  and  avowed  his  purpose  to 
use  them.  The  plaintiffs  tben  filed  a  bill, 
and  asked  the  court  to  enjoin  tbe  defend- 
ant against  the  use  of  the  imitation  labels 
for  any  purpose  whatever.  Upon  these 
facts  tbe  master  recommended,  and  the 
court  made,  the  decree  asked  for. 

The  grounds  upon  which  an  Injunction 
will  issue  to  restrain  the  infringement  or 
appropriation  of  a  trade-mark  are  well 
settled.  They  are:  Firat,  the  protection 
of  property  in  a  trade-mark ;  and,  second, 
the  prevention  of  fraud  by  an  Imitator. 
In  either  case,  it  issues  at  tbe  suit  and  for 
tbe  protection  of  the  owner  of  the  device 
or  trade-mark  infringed.  Tbe  plaintiffs 
represent  Union  No.  120,  which  has  no  oth- 
er ownership  In  or  control  over  tbe  interna- 
tional union's  label  tban  any  others  of  the 
hundreds  or  thousands  of  subordinate 
unions  scattered  over  tbe  United  States 
and  tbe  Canadas.  If  it  can  maintain  this 
bill,  tben  each  and  every  subordinate  union 
can  do  tbe  same  tblng,  although  no  one 
of  these  devised,  registered,  or  claims  to 
own  tbe  trade-mark ;  and  may  preventlts 
use  by  workmen  and  in  sbops  wbich,  un- 
der the  general  rules  of  the  International 
body,  are  entitled  to  use  it.  But  we  are 
not  disposed  to  impale  this  case  upon, 
what  may  be  tbought  to  be  a  technical 
point.  Un  tbe  other  band,  we  will  consid- 
er whether  tbe  International  Cigar-Mak- 
ers' Union  Is  a  trader,  whether  the  label  in 
question  is  a  trade-mark,  and  whether, 
upon  any  ground  of  equitable  relief,  the 
plaintiffs  are  entitled  to  consideration  in  a 
court  of  equity. 

The  first  question  is  disposed  of  by  tbe 
learned  master  upon  the  pleadings.  The 
organization  that  devised,  registered, and 
owns  the  label  is  neither  a  manufacturer 
nor  dealer,  and  has  no  trade  in  wbich  a 
trade-mark  can  be  used. 

The  second  question  would  seem  to  go 
with  tbe  first.  Trade-marks  are  [irovlded 
for  by  the  act  of  congress  of  July  8, 1870. 
Begistration  is  made  under  it  by  fumiah- 
ing  a  statement,  to  be  recorded  in  tbe  pat- 
ent-office, showing  "the  names  of  the  par- 
ties applying  for  tbe  registration,  with 
their  residences  and  places  of  business; 
the  class  of  merchandise,  and  a  descrip- 
tion of  tbe  goods  composing  the  class,  by 
twhich  tbe  trade-mark  has  been  or  is  In- 
tended to  be  appropriated ;  together  with 
a  description  of  the  trade-mark  and  fae 
slmllea  ot  It."  This  provision  of  the  act 
clearly  contemplates  an  actual  business 
conducted  by  tbe  person  orpereonsnamed, 
the  adoption  of  a  trade-mark  in  that  busi- 
ness, and  its  appropriation  to  a  particu- 
lar "class  of  merchandise"  produced  or 
sold  by  the  parties  making  the  registra- 
tion. Any  device,  figure,  or  inscription 
which  seems  to  indicate  the  personal  origin 
Ox  the  goods  may  be  adopted  as  a  trade- 
mark. Laughmnn's  Appeal,  128  Pa.  St. 
19,  IS  Atl.  Bep.  416.    Such  trade-mark  will 
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be  protected  against  fraudalent  imita- 
tion, whether  regiBtered  ur  not.  Hoyt 
T.  Hoyt,  22  Atl.  Rep.  766,  (decided  at  the 
present  term.)  Re{?iBtration  alTorda  evi- 
dence of  ownership.  Its  object  is  to  secnre 
to  the  malier  or  dealer  the  fruits  of  his 
akill,  iuduatry,  and  reputation  by  a  posi- 
tive legislative  provision.  Pratt's  Appeal, 
117  Pa.  St.  411, 11  Ati.  Rep.  878.  But  the 
act  of  congress  referred  to  makes  it  clear 
that  it  is  a  maker  or  a  dealer  only  who  is 
entitled  to  protection,  for  it  declares  that 
the  commiBsioner  of  patents  "shall  not  re- 
ceive and  record  any  proposed  trade-mark 
which  is  not  and  cannot  become  a  lawful 
trade-mark."  Now,  If  the  Cigar-Makers' 
International  Union  was  a  buBJncsB  or- 
ganization engaged  in  making  cigars  for 
sale,  it  could  adopt  and  use  a  trade-mark 
in  its  buBlness,  and  acquire  property  in  it; 
but  it  is  not  a  business  organization.  It 
neither  makes  nor  Bells  cigars,  but  directu 
its  attentioD  to  cigar-makers,  and  seeks 
"to  promote  the  mental,  moral,  and  phys- 
ical welfare  of  its  members."  These  are 
worthy  objects.  They  deserve  and  should 
receive  the  encouragement  and  support 
of  all  right-minded  men.  It  is  obyious, 
however,  thut  they  are  perHonal  and  so- 
cial objects,  not  commeraial  ones.  They 
do.  not  look  towards  the  production  or 
sale  of  any  class  or  quality  of  cigars  or 
tobacco,  but  towards  the  personal  eleva- 
tion and  comfort  of  cigar-makers.  I  con- 
clude, therefore,  that  the  Cigar-Makers'  In- 
ternational Union  of  America  is  neither  a 
trader,  within  the  meaning  of  thecommon 
law,  nor  within  the  purview  of  the  act  of 
congress.  Not  being  a  trader  in  any  sense, 
it  can  have  no  distinctive  trade-mark. 
Registration,  under  such  circumstances, 
is  not  authorized  by  the  act  of  congress, 
and  If  made  confers  no  title,  and  gives  no 
standing-ground  In  a  court  of  law  or 
equity. 

I  come  now  to  inquire  whether  the 
adoption  of  the  label  for  the  purposes  set 
forth  In  the  bill  gives  to  the  international 
union  any  ground  for  equitable  relief. 
We  have  seen  that  this  label  is  not  a  trade- 
mark, and  that  the  union  Is  not  in  a  busi- 
ness that  enables  it  to  adopt  or  acquire  a  . 
trade-mark.  Still  it  is  urged  that,  as  the 
defendant  was  about  to  use  an  Imitation 
of  the  label,  he  should  be  enjoined,  wheth- 
er the  lat)el  is  a  trade-mark  or  not.  But 
what  is  this  label,  and  why  should  it  be 
protected?  It  purports  to  be  "issued  by 
the  authority  of  the  Cigar-Makers'  Inter- 
national Union  of  America"  to  the  person 
who  uses  it.  The  name  of  the  workman 
Who  made  the  cigars  does  not  appear 
upon  it,  nor  the  owner  or  location  of  the 
shop  at  which  they  are  made.  It  does  not 
point  out  the  personal  or  the  local  origin 
or  ownership  of  the  goods  on  which  it  is 
placed.  On  the  other  hand,  it  issues  to 
every  one  of  the  many  thousands  of  work- 
men who  make  ap  the  membership  of  the 
union,  and  it  certifies,  in  the  name  of  the 
union,  that  the  cigars  in  the  box  on  which 
it  is  placed  were  made  "by  flr8t.cla.4B 
workman,  a  member  of  the  Cigar-Makers' 
International  Union."  Who  this  first-class 
workman  was,  where  he  lived,  for  whom 
be  worked,  the  label  does  not  tell.  He  is 
indorsed  as  a  "flrst-class  workman,"  be- 


cause be  is  "A  member"  of  the  anion.    Ai 
to  all  who  are  not  members,  the  label  pro- 
ceeds to  define  the  posl  tion  of  the  organi- 
zation that  iHsues  it  by  describing  their 
work  as  "inferior  rat-shop,  cooly,  prison, 
or  filthy  tenement-house  workmanship." 
The  label  then  proceeds  in  these  words: 
"Therefore  we  recommend  these  cigarato 
all  smokers  throughout  the  world. "    The 
value  of  this  label  is  In  the  recommenda- 
tion and  the  reasons  given  for  it.    The 
label  is  thus  seen  to  be  something  quite 
different  from  a  trade-mark  in  its  char- 
acter, its  purpose,  and  the  manner  of  Its 
use,  tIz.,  a  device  to  distinguish  between 
union  and  non-union  workmen,  and  to  dis- 
criminate against  the  work  of  the  latter. 
It  saysto  the  public  in  spirit  and  in  effect: 
"  Buy  the  cigars  that  bear  this  label  be- 
cause they  were  made  by  a  member  of  this 
union.    Do  not  buy  those  not  bearing  it 
because  they  were  made  by  workmen  who 
do  not  belong  to  us.    Sued  cigars  are  the 
product  of  'inferior  rat-ehop,  cooly,  pris- 
on, or   filthy  tenement-house  workman- 
ship.'"     It  Is  the  request  of  a  powerful 
labor    organization     to    "all     smokers 
throughout  the  world"  to  take  BldeH  with 
it  in  its  contest  with  those  who  are  oat- 
slde  of  its  membership  by  refusing  to  buy 
the  worK  nl  Buch  persons.    It  is  an  at- 
tempt to  use  the  public  as  a  means  of  coer- 
cion upon  them,  compelling  them  to  unite 
with  the  union  in  order  to  find  a  maricet 
for  their  goods  or  their  labor.    Sight  here 
let  uB  distingulBh  broadly  between  an  ob- 
ject and  the  means  employed  'to  reach  it. 
Organization  is  the  privilege,  perhaps  I 
might  say  the  duty,  of  labor;  and  an  or- 
ganization seeking  to  promote 'the  men- 
tal, moral,  and  physical   welfare    of  Its 
members,"  by  securing  fair  wages,  steady 
work,  and  the  comforts  of  home  for  them, 
occupies  a  legitimate  field  of  usefuluess, 
and  is  capable  of  doing  great  good  to  Its 
members  and  to  the  public.    The  Cigar- 
Makers'  Union  is  no  donbt  seeking  to  do 
such  a  work,  and  accomplishing  much  in 
that  direction.     What  we  are  now  consid- 
ering la  one  of  the  means  it  employs  to  in- 
crease its  membership,  and  to  hurt  work- 
men who  do  not  belong  to  it.    The  real 
question  now  before  us  is.  whether  the  In- 
ternational organization  ol  workmen  ahall 
have  the  help  of  a  court  of  equity  in  mak- 
ing war  upon  all  cigar-ma  kens  who  do  not 
belong  to  it,  and  in  driving  thdlrwork  out 
of  the  market  by  representing  it^^  coming 
from  interior  rat-shops,  from  cooHf^'  prto- 
ons,  or  filthy  tenement-houses.    Av^A™'- 
class  workman"  is  one  who  doestfi'*''^ 
class  work,  whether  his  name  ia  oii.the 
rolls  of  any  given  society  or  not.      pfthl- 
ueBB  and  criminality  of  character  dep^^ 
on  conduct,  not  on    membership   of   1>^ 
union.    Legitimate  competition  resta  '*" 
superiority  of  workmanship,  and  busing 
methods,  not  in  the  use  of  vulgar  epithn* 
and    personal    denunciation      When     tl^ 
Cigar-Makers'     International     Union     o 
America  stigmatizes  those  who'du  not  be 
long  to  it,  and  seeks  to  induce  the  public 
to  diacriminate  against  them  aud    thel 
work  by  covering  them  with  opprobrlou 
epitliets,  it  is  not  engaged  in  "promotln] 
the  mental,  moral,  and  physical  'Welfarec 
its  members,  "but  is  trying  to  hart  andd'' 
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Btroy  those  wbo  do  not  choose  to  become 
members.  While  the  courts  wonld  aid  the 
former  purpose  In  all  ways  within  their 
power,  they  cannot  help  the  latter.  We  can- 
not ]usttty  the  defendant'sconduct.  There 
is  uo  rule  of  morals  or  of  business  npon 
which  heea.n  defend  himself  In  theprepara- 
tlon  .ind  use  of  spurious  labels.  Bat  It  Is 
not  every  wrong  action  that  a  chancellor 
will  enjoin,  because  the  purpose  of  an  in- 
Janction  is  to  protect  the  plaintiff  in  the 
exercise  and  enjoyment  of  a  clear  legal 
right,  for  an  infringement  of  which  the 
law  does  not  afford  an  adequate  remedy. 
If,  therefore,  the  right  of  the  plaintiff  is 
doubtful. equity  will  withhold  Its  aid.  The 
plaintiffs  in  this  case  have  no  trade-mark 
to  protect,  and  no  right  to  a  decree  rest- 
ing on  the  law  relating  to  trade-marks. 
What  they  have  is  a  label  which  recom- 
mends the  purchase  of  cigars  made  by 
onion  men,  and  warns  against  the  pur- 
chase of  all  others  as  inferior  and  unwhole- 
some because  made  in  "rat-shops,  or  pris- 
ons, or  by  coolies,  or  tenants  of  filthy 
tenement-houses. "  Their  right  to  use  such 
a  label  may  well  be  doubted,  whether  the 
question  be  treated  as  one  of  morals  or  of 
law.  But  the  plaintiffs  come  into  a  court 
of  equity,  and  seek  to  enlist  the  conscience 
of  a  chancellor  In  thelrbehalt.  They  must 
come  with  clean  bands,  with  a  consclona- 
ble  regard  for  the  rights  of  others,  ready 
to  do  equity  on  their  part,  and  seeking 
only  equity  at  the  hands  of  the  court. 
They  do  come  In  this  case  with  the  avowed 
purpose  to  do  harm  to  non-union  men;  to 
prevent  the  sale  of  their  work;  to  cover 
them  with  opprobrium ;  and  they  ask  a 
court  of  equity  to  say  that  they  have  a 
right  to  do  It.  We  decline  to  say  so.  The 
decree  of  the  court  below  is  reversed,  the 
Injunction  dissolved,  and  the  bill  dis- 
missed. As  we  cannot  approve  the  con- 
duct of  the  defendant,  we  shall  not  award 
him  costs,  but  direct  that  each  party  pay 
the  costs  it  has  made,  and  that  the  fees  of 
the  master  be  paid  In  equal  parts  by  the 
plaintiffs  and  the  defendant. 

044  Pa.  8t  4M)  

COUMONWEALTH  eX  rel.  OSTBRTAO  V.  FELL. 

et  al. 

Commonwealth  ex  rel.  Baylie  v.  Same. 

(Supreme  Court  KffPeivutyVoanAa.   Oct.  19, 1891.) 

WHOI/BBALB  IjI<)VOB  IiTCEirSB — ISSCiLNOB— Man- 
DAKUS. 

A  petitton  presented  to  the  court  of  quarter 
sessions  of  Philadelphia  oounty  asking  for  a 
license  under  the  provisions  of  Act  Pa.  May  24, 
1887,  entitled  "An  act  providing  for  the  licensing 
of  wholesale  dealers  in  intoxicating  liquors, "  and 
providing  that  "licenses  shall  be  granted  only 
by  the  court  of  quarter  sessions  of  the  proper 
county  in  such  manner  as  is  provided  by  existing 
laws, "  and  that  at  the  time  fixed  for  hearing  ap- 
plicatlOBB  tor  licenses  the  applicants  and  all  per- 
sons objecting  may  be  heard  by  evidence,  peti- 
tion, cemoBstrance,  or  counsel,  alleged  that  peti- 
tioner was  an  applicant  for  a  wholesale  liquor 
license  under  said  act;  that  he  was  a  citizen  of 
the  United  States,  and  resided  at  a  certain  street 
and  number  in  the  city  of  Philadelphia,  for  which 

glace  he  desired  the  license;  that  the  business  to 
e  there  conducted  was  that  of  a  bottler.    A  re- 
moBstranco  against  the  tasuanoeof  the  licensesl- 


leged  that  applicant  was  not  a  dtlMn  of  the 
United  States,  or  a  person  of  temperate  habits, 
or  a  person  of  good  moral  character,  and  stated 
as  a  reason  for  believing  that  applicant  was  not 
a  person  of  good  moral  character  that  from  the 
location  and  surroundings  it  was  not  believed 
that  a  le^tlmate  bottling  business  would  be  car- 
ried on.  At  the  "hearing  no  one  was  examined 
except  petitioner,  who  testified  that  the  place  for 
which  a  license  was  wanted  was  a  store  front; 
that  he  lived  in  the  building;  that  he  expected 
to  get  business  by  going  round  in  a  wagon  and 
soliciting  business ;  and  that  he  did  not  expect 
to  keep  beer  on  draught.  Held  that,  the  court  of 
quarter  sessions  having  refused  a  license,  the 
supreme  court  would  not  grant  a  maniwmua  to 
it  to  issue  a  license. 

Applications  of  James  A.  Baylie  and  Jo- 
seph Ostertag  and  others  for  mandHmas 
to  D.  Newlln  Fell,  Robert  N.  Wilson. 
James  Gay  Gordon,  and  others,  Judges  of 
the  court  of  quarter  sessions  of  the  coun- 
ty of  Philadelphia,  to  issue  licenses  to 
petitioners  under  Act  Pa.  May  24,  1887, 
entitled  "  An  act  providing  for  the  licens- 
ing of  wholesale  dealers  in  Intoxicating 
liquors." 

The  petition  of  James  A.  Baylleforman- 
damus  showed  that  be  applied  to  the 
court  of  quarter  sessions  for  a  license  un- 
der the  act,  by  a  petition  stating  tiiat  he 
was  a  citizen  of  the  United  States,  and  re- 
sided at  acertain  street  and  number  in  the 
city  of  Philadelphia,  for  which  place  the 
license  was  desired,  and  tbut  the  business 
to  be  conducted  there  was  that  of  bottler. 
The  petition  also  showed  that  a  remon- 
strance was  filed  against  the  IsHuance  of 
the  license,  on  the  ground  that  applicant 
was  not  a  citizen  of  the  United  States, 
that  he  was  not  a  person  of  temperate 
habits,  and  that  he  was  not  a  person  of 
good  moral  character;  the  reason  for  be- 
lieving that  he  was  not  a  person  of  good 
moral  character  being  utated  to  be  that 
from  the  location  and  surroundings  It 
was  not  believed  that  a  legitimate  bot- 
tling business  would  be  carried  on.  The 
petition  further  showed  that  at  the  hear- 
ing no  one  was  examined  except  petition- 
er, and  that  he  testified  that  the  place  for 
which  a  license  was  wanted  was  a  store 
front;  that  he  lived  in  the  building;  that 
he  expected  to  get  business  by  going 
round  with  a  wagon  and  soliciting  busi- 
ness, and  that  he  did  not  expect  to  keep 
beer  on  draught.  The  petition  fnrther 
showed  that  the  license  was  denied.  The 
act  of  May  24,  1887,  provides  that  "11- 
censes  shall  be  granted  only  by  the  court 
of  quarter  sessions  of  the  proper  county 
in  such  manner  as  is  provided  by  existing 
laws,"  and  that  a*,  the  time  fixed  lor  hear- 
ing applications  for  licenses  theappllcants 
and  all  persons  objecting  may  be  heard 
by  evidence,  petition,  remonstrance,  or 
counsel.  Petitioners  rested  their  right  to 
writs  of  mandamus  on  In  re  Pollard, 
127  Pa.  St.  507, 17  Atl.  Rep.  1087;  and  In 
re  Prospect  Brewing  Co.,  127  Pa.  St.  523, 
17  Atl.  Rep.  1090. 

James  M.  Beck,  F.  Pleme  Backlejr,  and 
William  F.  Hariity,  for  petitioners. 


Per  Cdblim. 
fused. 


Write  of  mandamus  re- 
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lis  ra  Smitb's  Ebtatb. 

Appeal  of  Pennbtlyanu  Co. 

(Supreme  Couirt  of  Pentuytoamiti.  Oct  as,  1891.) 

DECLARi.TI03r  OF  TrTTST— EVIDKNCa!. 

On  the  de&th  of  one  B.  cerlaln  bonds  were 
found  in  his  box  in  a  trust  company's  vaults, 
contained  in  an  envelope,  indorsed,  "Held  for 
K.,"  and  signed  with  deceased's  initials,  K.  be- 
ing a  nephew,  who  had  lived  with  and  been 
raised  by  deceased.  An  entry  in  the  private  ao- 
count-book  of  deceased,  in  his  own  handwriting, 
recited:  "$18,000  of  these  bonds  I  bought  for  and 
are  the  property  at  my  nephew  and  god  son.  El, 
and  belong  to  mm. "  On  anot)ier  page  interest 
on  the  bonds  was  credited  to  El  Held,  that 
there  was  sufBoient  to  create  a  trust  in  favor  of 
K.,  and  it  is  immaterial  whether  or  not  deceased 
in  liiB  life-time  actually  declared  to  another  his 
intention  to  create  Ute  trust,  or  showed  the  en- 
tries in  bis  book. 

Appeal  from  orphans'  court,  Pbiladel- 
pbia  county ;  Ranna,  Jadge. 

Accoontlag  of  the  Pennsylvania  Com- 
pany for  Insurance  on  Lives  and  OrantlDK 
Annuities,  as  executor  of  the  estate  of 
Thomas  Smith,  deceased.  Henry  S.  Par- 
malee,  as  guardian  of  Thomas  Smith 
Kelly,  claimed  and  was  awarded  certain 
bonds  left  by  testator,  on  the  ground  that 
testator  held  them  In  trnst  for  said  ward. 
The  executor  appeals.    Affirmed. 

Frnok  P.  Pnchard  and  John  O.  John- 
son, for  appellant.  Alfivd  J.  Wilkinson 
and  E.  Hunn  Hanson,  for  appellee. 

Clabe,  J.  The  appellant  is  the  Pennsyl- 
vania Company  fur  Insurance  on  Lives 
and  Granting  Annuities,  trustee  under  the 
will  of  Thomas  Smith,  deceased;  the  ap- 
pellee, Henry  S.  Parmalee,  guardian  of 
Thomas  Smith  Kelly,  a  minor.  The  pro- 
ceeding was  the  adjudication  of  an  ac- 
count, filed  by  the  trnatee  under  the  will 
of  Thomas  Smith,  of  the  principal  and  in- 
come of  $13,000  of  Pensacola  &  Atlantic 
Ballroad  Company's  coupon  bonds,  which 
the  said  trustees  claimed  were  part  of  tbe 
estate  of  decedent,  and  passed  to  them  un- 
der his  will.  The  guardian  of  Thomas 
Smith  Kelly,  a  minor,  appeared  before  the 
auditing  judge,  and  claimed  that  tbe 
bonds  bad  been  held  by  tbe  testator  in 
trust  for  said  minor,  and  should  be 
awarded  to  the  latter'e  guardian.  Tbe 
auditing  Judge  and  the  judges  of  the  or- 
phans' court  sustainea  the  guardian's 
claim,  and  awarded  htm  the  fund. 

The  owner  of  personal  property,  in  or- 
der to  make  a  voluntary  disposition  of  it, 
may,  by  a  proper  transfer  of  the  title, 
make  a  gift  of  it  direct  to  the  donee,  or  he 
may  Impress  upon  It  a  trust  for  tlse  ben- 
efit of  tbe  donee.  It  is  well  settled,  bow- 
ever,  that  whether  a  gift  or  a  trust  is  in- 
tended, if  the  transaction  still  remains  im- 
perfect and  executory,  equity  will  not  aid 
In  Its  enforcement.  The  expression  of  a 
mere  Intention  to  create  a  trust, therefore, 
wlthoutmore.lsinsafficient.  Like  a  prom- 
ise to  give,  it  will  not  be  enforced  in  eq- 
uity. Dlpple  v.  Corles,  11  Hare,  188;  Hei- 
fensteln's  Estate,  77  Pa.  St.  828.  Almost 
all  trusts  are  in  a  certain  sense  executory. 
Ordinarily,  a  trust  cannot  be  executed 
♦■xcept  by  conveyance.  There  is,  In  most 
cases,  something  to  be  done.  But  this  is 
not  the  sease  in  which  a  trust  is  said  to 
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be  ezecatory.    An  execntoiy  trust,  prop- 
erly so  called,  is  one  In  which  the  limlta- 
tlofis  are  imperfectly  declared,  and    tbe 
donor's  intention  is  expressed  in  aucb  gen- 
eral terms  that  something  not  fully  de- 
clared is  required  to  he  done  In  order  to 
complete   and  perfect  tbe  trnst,  and  to 
give  it  effect.     When  the  limitations  of  a 
trust  are  fully  and  perfectly  declared,  tbe 
trust  is  regarded  as   an   executed  trust. 
Egerton  v.  Brownlow,  4  H.  L.  Cas.  210; 
Cashing  v.  Blake,  SOX.  .T.   Bq.  689;  Pom. 
Eq.  Jor.  S  1001.    Nor  in  such  case,  If  It  ap- 
pear that  the  intention  of  the  donor  was 
to  adopt  either  one  of  these  methods  of 
disposition,    will  a  coart   resort   to  tbe 
other  for  the  purpose  of  carrying  it  Into 
effect.    What  is  clearly  intended  as  a  vol- 
untary assignment  or  a  gift,  but  is  Imper- 
fect as  such,  cannot  be  treated  as  a  decla- 
ration of  trust.    If  this  were  not  so,  an 
expression  of  present  gift    would   in  all 
cases  amount  to  a  declaration  of  trust, 
and    any  imperfect  gift  might  be  made 
effectual  simply  by  convei-tlng  it  Into  a 
trust.  There  is  no  principle  of  equity  which 
will  perfect  an  imperfect  gift,  and  a  court 
of  equity  will  not  impute  a  trust  where  a 
trust  was  not  In  contemplation.    Mtlroy 
V.  Lord,  4  De  Gex,  F.  &  J.  264-274;   Flan- 
ders v.  Blandy,  45  Ohio  St.  108,  12  N.  E. 
Rep.  321.    Upon  the  same  ground  It  has 
been  held  that  a  paper  of  a  testamentary 
character,  but  invalid  for  want  of  proper 
execution,  cannot  be  enlarged  or  con  verted 
into  a  declaration  of  tnist.    Warriner  v. 
Rogers,  L.  R.  16  Eq.  840.    In  Richards  v. 
Delbridge,  L.  R.  18  Eq.  11-13,  It  was  held, 
overruling  Morgan  v.  Malleson,  L.  R.  10 
Eq.  475,  and  Ricbardson  v.  Richardson,  L. 
R.  3  Eq.  6S6,  that  to  create  a  trust  tberu 
must  be  the  expression  of  an  intention 
not  to  create  a  present  gift,  but  to  become 
a  trustee.  See,  also,  Milroy  v.  Lord,  supra : 
Brett,  Lead.  Cas.  58;    Long's  Appeal,  86 
Pa.  St.  196.    Although  the  cases  may  not 
be  altogether  consistent,  the  rule  is  now, 
we  think,  well  settled  in  accordance  with 
the  doctrine  declared  In  Richards  V.  Del- 
bridge,  supra,  that,  if  tbe  transaction  to 
Intended  to  be  effected  by  gift,  tbe  court 
will  not  give  it  efleet  by  construing  it  as  a 
trust.    It  is  well  settled  that  nothing  can 
take  effect  as  an  assignment  or  g^ift  which 
does  not  manifest  an  intention  to  relin- 
qnisb  tbe  right  of  dominion  on  one  band 
and  to  create  it  on  tbe  other.   If  tbe  donor 
has  perfected  his  gift  as  be  intended,  and 
has  placed  tbe  subject  beyond  bis  power 
or  dominion,  tbe  want  of  consideration  is 
immaterial ;  tbe  donee's  right  will  be  en- 
forced.   A  gift  can  only  be  effectual  after 
the  Intention  to  make  It  has  been  accom- 
panied by  delivery  of  possessioa  or  some 
equivalent  act.    If  it  is  not,  tbe  transac- 
tion is  not  a  gift,  but  a  contract  merely. 
If  a  trust  Is  intended,  It  will  be  equally  ef- 
fectual whether  the  donor  transfer  tbe  title 
to  tbe  trustee  or  declare  tbat  be  himself 
holds  the  property  for  the  purposes  of  the 
trust.    "It  is  well  settled  that  tbe  owner 
of  personal  property  may  impress  upon 
it  a  valid  present  trnst,  either  by  a  decla- 
ration that  be  holds  the  property  iu  trust, 
or  by  a  transfer  of  tbe  legal  title  to  a  third 
party  upon  certain  specified  trusts ;  In  other 
words,  be  may  constitnte  either  himseU  or 
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another  person  trnstee.  If  be  makes  bim- 
self  trustee,  no  transfer  of  the  snbject-mat- 
ter  o(  the  trust  Is  neceesary ;  bnt  If  be  se- 
lects a  third  party,  the  subject  of  the  trust 
must  be  transferred  to  him  in  such  mode 
as  will  be  eflectual  to  pass  the  legal  title." 
Bisp.  Eq.  78:  Ferry»  Trusts,  §{  96-fl8;  Hill, 
TruHtees,  117  et  aeq.;  Dickersop's  Appeal, 
115  Fa.  St.  210.  8  Atl.  Rep.  64.  tn  Blcbards 
V.  Delbridge,  L.  R.  18  £q.  11-18,  Sir  Gbobge 
Jebbel  said:  "A  man  way  transfer  his 
property  wltboat  valuable  consideration 
in  one  of  two  ways:  He  may  either  do 
sach  acts  as  amount  in  law  to  a  convey- 
ance or  assignment  of  the  property,  and 
thus  completely  direst  hims^  u*  the  legal 
ownership,  in  which  case  the  person  who 
by  those  acts  acquires  the  property  takes 
it  beneficially  or  on  trust,  as  the  case  may 
be:  or  the  legal  owner  of  the  property 
niay,  by  one  or  other  of  the  modes  recog- 
nised us  amouuting  to  a.  valid  declara- 
tion pf  trust,  constitute  himself  a  trustee, 
and<  .'Without  an  actual  transfer  of  the 
tltle.^  may  su  deal  with  the  property  as  to 
deprive  liimaeU  of  its  beneficial  ownership, 
and  declare  that  he  will  hold  it  from  that 
time  forward  In  trust  for  the  other  per- 
son. Heartley  v.  Nicholson,  L.  R.  19  £q. 
233.  Is  to  the  saoje. effect.  If  the  donor 
makes  a  third  party  a  trustee,  he  must 
transfer  to  him  the  subject  of  the  trust,  in 
snch  mode  as  will  be  effectual  to  pass  the 
title.  The  transaction,  as  In  the  case  of  a 
gift,  to  t>e  eSectual,  must  be  accompanied 
by  delivery  of  the  subject  of  the  trust,,  or 
by  some  act  so  strongly  indicative  of  the 
donor's  in'^entioh  as  to  be  tantamount 
to  such  a  delivery;  bnt  where  the  donor 
makes  himself  the  trustee,  no  transfer  of 
the  subjectrmatter  is. necessary.  £x  parte 
Pye,  18  Ves.  140;  Donaldson  v.  Donald- 
son, Kay,  711;  and  Crawford's  Appeal,  iSl 
Pa.  St,  52, — are  lllnstratiuns  of  trusts  in 
this  form.  In  such  cases  no  asslgnoient 
of  the  legal  title  Is  required,  for  the  nature 
and  effect  of  the  transaction  is  that  the 
legal  title  remains  in  the  donor  for  the 
benefit  of  the  donee.  It  is  conceded  that, 
as  the  bonds  of  the  Pensacola  &  Atlantic 
Railroad  Company — ^tbe  bonds  in  ques- 
tion—were not  delivered  to  Thomas  Smith 
Kelly,  by  .Thomas  Smith,  the  transaction 
cannot  be  sustained  as  a  gift.  It  is  clear 
that  a  gift  was  not  in  contemplation,  and 
the  only  question  for  our  determination  is 
whether  or  not  a  complete  and  valid  trust 
was  created,  for  a  trust  would  seem  to 
have  been  contemplated. 

There  Is  no  certain  form  required  in  the 
creation  of  a  trust.  In  the  case  of  per- 
sonal property  or  cboses  in  action,  trusts 
may  be  proved  by  paroL  If  the  declara- 
tion be  in  writing,  it  is  not  essential,  as  a 
general  rule,  that  it  should  be  in  any  par- 
ticular form.  It  meiy  be  couched  in  any 
language  which  Is  sufficiently  expressive 
of  the  intention  to  create  a  trust.  "Three 
things,  it  has  bren  said,  must  concur  to 
raise  a  trust, — sufficient  words  to  create, 
a  dotinite  subject,  and. a  certain  or  ascer- 
tained object;  and  to  these  requisites 
may  beaddud  another,  vis.,  that  the  terms 
of  the  tru.st  should  be  sufficiently  de- 
clared." Bisp.  Eq.  65,  citing  Cruwys  v. 
Colman.O  Ves.  323;  Knight  v.  Boughton,  11 
caark  &  F.  513.    The  inten-tioa  must  be  a 


complete  one,  and  this  requisite  Is  espe- 
cially applicable  to  trusts  created  by  vol- 
untary dispositions.  "A  mere  inchoate 
and  executory  design  is  not  enough,  and, 
unless  there  is  some  distinct  equity,— as 
fraud,  torexanrple,— it  cannot  be  enforced." 
Bisp.  Eq.  66.  The  Intention  must  be  plain- 
ly manifest,  and  not  derived  from  loose 
and  eqglvocsi  expressions  of  parties, 
made  at  different  times,  and  upon  different 
occasions;  bnt  any  words  which  indicate 
with  sufficient  certainty  a  purpose  to  cre- 
ate a  trust  will  be  effective  in  so  doing. 
It  is  not  necessary  that  the  terms  "trust" 
and  "  trustee"  should  be  used.  The  donor 
need  not  say  in  so  many  words,  "I  de- 
clare myself  a  trustee,"  but  he  must  do 
something  which  is  equivalent  to  it,  and 
use  expressions  which  have  that  meaning, 
for,  however  anxious  the  court  may  be 
to  carry  out  a  man's  intention,  it  is  not 
.at  liberty,  to  constrne  words  otherwise 
than  according  to  their  proper  meaning. 
Richards  V4DelbiidKe,  supra.  In  Heartley 
V.  Nicholson,  supra.  Vice-Chancellor  Bacon 
says  I  "Ic  is  not  neeessnry  that  the  dec- 
laration of  a  trust  should  be  in  terms  ex- 
plicit, bnt  what  I  take  the  law  to  require 
is  that  the  donor  should  have  evinced  by 
his  acts,  which  admit  of  no  other  inter- 
pretatioD.tbathe  hlmsdf  bad  ceased  to  be, 
.and  that  some  other  person  bad  become, 
the  beneficial  owner  oi  the  subject  of  the 
gift  or  transfer,  and  that  such  legal  right 
of  it,  if  any,  as  he  retained,  was  held  in 
trust  for  the  donee. "  "  The  one  thing  nec- 
essary," says  the  same  learned  Judge  in 
Warriner  v.  Rogers,  supra,  "to  give  valid- 
ity to  a  declaration  of  trust,— the  indis- 
pensable thing,— I  take  to  be  that  the  do- 
nor or  grantor,  or  whatever  he  may  be  - 
called,  should  haveabsointely  parted  with 
that  Interest  which  had  been  his  up  to 
the  time  of  the  declaration;  should  have 
effectually  changed  his  right  in  that  re- 
spect, and  put  the  property  out  of  his  pow- 
er, at  least  in  the  way  of  interest. "  The 
acts  or  words  relied  upon  must  be  une- 
quivocal, plainly  implying  that  the  per- 
son holds  the  property  as  trustee.  Mar- 
tin T.  Funk,  75  N.  Y.  134.  Therefore,  in 
Young  v.  Young,  80  N.  Y.  422,  where  the 
donor  signed  a  paper  certifying  simply 
that  certain  bonds  belonged  to  his  sous, 
but  did  not  declare  in  any  words  of  plain 
import  that  he  held  them  in  trust  fortbemi 
the  declaration  was  held  to  be  Insufficient. 
In  Helfensteln's  Estate,  77  Fa.  St.  828,  Mr. 
Justice  Shakswood  says:  "There  is  no 
prescribed  form  for  the  declaration  of  a 
trust.  Whatever  evinces  the  intention 
of  the  party  that  the  property,  of  which 
be  is  the  legal  owner,  shall  beneficially  be 
another's,  is  sufficient." 

In  the  case  at  bar  the  subject  of  the  al- 
leged trust  is  certain,  the  ceatui  que  trust 
is  particularly  designated  by  name  and 
identified,  while  the  terms  are  specific,  and 
sufficiently  shown.  The  contention  is, 
however,  that  a  trust  upon  these  terms 
'was  not  sufficiently  declared;  that  the 
whole  matter  rested  in  the  undeclared 
and  unexecuted  Intention  of  the  donor, 
and  was,  therefore,  wholly  without  effect. 
Thomas  Smith,  although  a  married  man, 
had  no  children.  He  was  the  owner  of  a 
large  estate,  the  personalty  alone  aggre 
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fatlniE  about  $1,000,000.  Thomas  Smith 
lelly  was  bis  nephew,  his  godson  and 
namesake,  and,  although  his  father  and 
mother  were  both  living,  he  lived  with 
and  was  maintained  and  educated  by  his 
uncle  from  the  age  of  3  'years  until  the 
time  of  the  decedent's  death,  on  the  30th 
of  May,  1883,  when  he  was  about  18  years 
of  age.  His  uncle  admittedly  stood  in 
loco  parentis,  which  would  seem  to  furnish 
a  sufficient  motive  for  making  this  dispo- 
sition of  the  bonds,  and  would  have  like 
effect  generally  to  that  which  attends  the 
relation  of  parent  and  child.  Ex  parte 
Pye.  18  Ves.  146.  The  bonds  were  pur- 
chased 28th  of  January,  1882,  and  the 
death  of  the  decedent  occurred  on  the  20tb 
May,  1883.  A  year  or  more  before  his  de- 
cease,—which  was  presumably  near  the 
time  when  the  bonds  were  purchased, — 
Thomas  Smith,  in  a  conversation  with 
.7ohn  H.  Kelly,  the  father  of  Thomas 
Smith  Kelly,  stated  "he  had  laid  by^or 
appropriated  some  bonds  for  Tom .  '■  Aft- 
er bis  death,  when  his  box  in  the  trust 
company's  vaults  was  opened,  the  bonds 
In  question  were  found  among  bis  as- 
sets. The  envelope  in  which  they  were 
contained  was  indorsed:  "18  bonds, 
fl,000eacb,  held  for  Tom  Smi^h  Kelly. 
[Signed]  T.  S.  Pensacola  &  Atlantic  R. 
R.  mortgage  bonds. "  The  envelope  con- 
tained bonds  of  that  description  and 
amount.  In  the  decedent's  iiccouut-bouk 
was  an  entry  in  his  own  handwriting,  as 
follows: 

Aoconnt  Thomas  Smith  Eelly, 
Dr. 
Pensacola  and  Atlantic  Railroad  Company  Uort- 
gage  Bonds. 
1882 
Jan.  i».    To  cash  paid  B.  W.  Clark  A 
Kimball  for  •16,000  bonds  at  95,  and 

interest  from  August  1st,  1881 $15,189  88 

r«ss  Nos.  1228, 1^  1225,— $3.000,— sold. 
William  Simpson,  Jr.,  same  diay,  at 
same  price,  $3,000.  •  2,850  00 

Balance  $18,000  cost $12,880  83 

$18,000  of  these  bonds  I  boaght  for,  and  are  the 
propertv  of,  my  nephew  and  godson,  Thomas 
Smith  Kelly,  and  belong  to  him. 

ri^HOMAS  SmITHb 

Philadelphia,  January  28th,  1882. 

Cr. 
1881. 

August  1.  Due  and  payable  August  Ist,  1921, 
coupons  due  August  1st  and  Februai-y  Ist,  six 
per  cent,  per  annum  on  New  York.  Principal 
and  interest  guarantied  by  the  Louisville  Rail- 
road Company.  Bonds,  $16,000,— $1,000  each,— 
Kos.  1228-1298,  both  inclusive. 
1882. 

Aug.  10.    Thomas   Smith  EeUy,  interest 

collected  for  him $890  00 

1888. 

Feb.  1.    Cash  coupons  paid  M.  B.  Smith 
forTomaK $890  00 

It  also  appears  that  the  decedent  kept  a 
pocket  memorandum  book,  in  which .  be 
jotted  down  his  monetary  transactions 
as  they  took  place,  and  in  JTannary  of  each 
year  made  a  summary  of  his  investments. 
In  the  latest  statement  of  this  character 
in  the  book,  and  dated  shortly  before  his 
death,  the  sum  total  was  $1,000,000,  and. 
Included  in  the  items  making  up  that  to- 
tal, was,  "$13,000  Pensacola  &  Atlantic 
bonds."    Under  the  head  of  "Income  for 


1883, "in  the  same  book,  was  noted  f S90  in- 
terest on  the  securities.  Opposite  to  the 
entry  of  the  bonds,  was  the  word  "Tom" 
in  testator's  handwriting.  The  entry  had 
a  r^  line  drawn  through  it,  which  line 
waW  afterwards  scratched  out  by  the  tes- 
tator, and  the  entry  was  written  in  again 
Jby  him.  It  was  explained  that  a  nephew 
bad  drawn  the  line  through,  at  testator's 
request, because  the  testator  had  intended 
to  enter  the  Item  elsewhere.  Was  not  all 
this,  taken  together,  a  snlScient  and  clear 
declaration  of  trust  in  favor  of  the 
nephew?  The  decedent,  as  we  have  seen, 
in  his  lite-time,  in  his  own  liandwrlting, 
and  over  his  own  Initials  and  signature, 
declared  that  these  bonds,  thus  set  apart 
and  "appropriated  or  laid  by"  for  his 
nephew,  not  only  were  the  "property  of 
his  nephew,"  and  "belonged  to  him,"  but 
they  were  "bought  for"  and  "held  for 
him. "  In  the  absence  ut  the  precise  terms 
"in  trust, "  it  l9  difficult  to  suggest  words 
more  expressive  of  a  trust  than  the  words 
thus  employed.  Their  meaning  is  so  ob- 
vious and  certain  that  there  can  be  no 
doubt  of  the  decedent's  intention.  Bat  it 
is  said  that  this  intention  was  not  prop- 
erly declared ;  that  the  words  were  writ- 
ten upon  the  envelop?,  and  in  the  private 
account-book  of  the  decedent;  and  it  is 
not  shown  that  thetie  entries  and  indorse- 
ments were  witnessed  by  or  were  ever  ex- 
hibited to  any  one;  that  they  were  mere 
private  memoranda,  which  were  wholly 
within  the  power  of  the  donor,  and  which, 
in  his  life-time,  he  might  have  revoked, 
canceled,  or  dCMtroyed.  The  argument  of 
appellant's  counsel  is  that  a  "declara- 
tion" of  trust  Involves  the  idea  that  the 
doDor  must  declare  his  assumption  of  the 
trust;  In  other  words,  that  he  must  say 
something,  or  write  something,  or  exhibit 
something,  to  some  other  person,  or  to  the 
world  at  large.  "If  he  stands  alone,"  say 
the  learned  counsel,  "in  a  room,  and  re- 
peats his  intention  to  himself,  that  is  not 
a  declaration.  If  be  writes  a  memoran- 
dum, not  intended  to  be  shown  to  any 
one  during  his  life-time,  that  is  not  a  dec- 
laration. It  may  be  a  tentamentary  dis- 
position, if  he  looks  forward  to  itj  discov- 
ery and  Inspection  after  death,  but  it 
cannot  be  a  declaration  of  trust. if  be  does 
not  intend  to  communicate  It  In  Iiis  life- 
time. As  in  gifts  there  must  be  a  deliv- 
ery, so  in  declarations  of  trust  there  must 
be  something  equivalent  to  a  delivery,  to- 
wit,  a  declaration  made  to  some  other 
person  or  to  the  world  at  large,  which 
constitutes  the  donor  at  once  a  trustee, 
and  conveys  to  the  cestui  que  trust  an 
immediate  equitable  interest."  It  is  ad- 
mitted that  the  declaration  need  not  be 
made  to  the  cestui  quetrust;  that.  If  made 
to  other  persons,  under  circumstances 
indicating  the  intention  of  the  donor  to 
make  a  declaration,  it  is  sufficient.  It  is 
conceded,  also,  that  but  little  publicity  is 
required,  and  that  the  donor  may  retain 
the  paper  in  his  posoesslon,  but  It  is  con- 
tended that  the  declaration  must  of  neces- 
sity be  made  to  some  one  beoldes  himself. 
It  may  be  conceded  that  if  a  man,  being 
alone,  merely  rR[)eat  bis  purpose  to  him- 
self, that  would  not  be  a  declaration,  for 
It  is  obvious  that,  as  bis  utterance  was 
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not  intended  for  otber  ears  tban  his  own, 
ft  was  merely  the  expression  of  an  Inten- 
tion. It  may  also  be  conceded  that  If,  un- 
der such  clrrnmstanceB,  he  were  to  have 
written  his  purpose  formally  upon  paper, 
and  added  his  signature  and  seal,  he 
might  the  next  moment  have  destroyed 
It.  The  trust.  In  such  case,  would  take 
effect  whenever  it  appeared  that  the  In- 
strument was  executed  as  the  deliberate 
expression  of  his  purpose,  and  this  may 
be  shown  by  bis  acts  or  declarations  re- 
specting it,  or  by  circumstances  tending 
to  establish  the  fact.  The  purpose  of 
Thomas  Smith  with  reference  to  these 
bonds  was  not  only  written  and  authenti- 
cated by  bis  Initials  or  signature,  but  the 
writing  was  carefully  preserved  until  the 
time  of  decedent's  death.  The  envelope 
containing  the  bonds  in  question  had  an  in- 
formal declaration  indorsed  thereon  that 
the  bonds  were  held  for  Tom  Smith  Kelly. 
The  account-book  showed,  not  only  that 
they  were  bought  for  his  nephew,  but  that 
the.v  belonged  to  him, — they  were  his  prop- 
erty. For  whose  inspection  were  those 
written  declarations  intended?  Certain- 
ly not  for  the  inspection  of  the  donor, 
but  for  those  who  might  have  occasion  at 
any  time  in  the  future  to  investigate  his 
affairs.  The  donor  was  advanced  in  years, 
and  was  subject  to  the  ordinary  Ills,  acci- 
dents, and  misfortunes  of  life,  both  phys- 
ically and  mentally.  He  was  lable,  al- 
though living,  to  be  incapacitated  for  all 
business  affairs,  or  be  might  be  removed 
by  death.  In  any  event,  his  purpose 
would  seem  to  have  been  to  leave  a 'mem- 
orandum for  the  eyes  of  others,  exhibit- 
ing his  Intention  and  purpose  with  respect 
to  these  bonds.  It  Is  unnecessary  for  us  to 
consider  whether  or  not  the  donor  might 
have  revoked  the  declaration.  He  did  not 
revoke  It.  He  put  It  away  with  the 
bonds  themselves,  and  carefully  preserved 
It.  He  collected  the  interest  semi-annu- 
ally, and.  In  recognition  of  the  existing 
trust,  placed  the  several  amounts  to  the 
credit  of  the  donee.  It  ia  not  essential  to 
the  validity  of  a  trust  of  personal  prop- 
erty that  It  should  be  Irrevocable;  In- 
deed, a  right  of  revocation  may  be  ex- 
pressly reserved.  DIckerson's  Appeal,  115 
Pa.  St.  198,  8  Atl.  Kep.  64;  Lines  v.  Lines, 
(Pa.  Sup.)  21  Atl.  Rep.  809.  The  question 
in  such  case  is  not  so  much  whether  in  the 
lif&-time  of  the  decedent  the  declaration 
was  actually  exhibited  to  the  Inspection 
of  others,  as  whether,  under  all  the  cir- 
-curastances  of  the  case,  it  would  appear  to 
have  been  written  and  preserved  for  the 
Inspection  of  others.  If  the  declaration 
bad  been  a  formal  one,  under  the  hand 
And  seal  of  the  declarant,  upon  proof  of 
Its  execution  we  think  its  effectuality 
would  not  have  been  questioned".,  even 
though  it  never  had  been  exhibited  to  the 
■cestui  que  trust  or  to  any  other  person; 
and  we  cannot  see  that  the  Informal  nat- 
ure of  the  writing  could  alter  Its  effect.  If 
the  donor's  Intention  Is  otherwise  clearly 
established.  There  was  no  provision  for 
the  assignment  of  the  bonds  of  the  Pensa- 
cola  &  Atlantic  Railroad  Company  on  the 
books  of  the  company.  They  weresiraply 
ordinary  coupon  bonds,  transferable  by 
■delivery.    A  formal  assignment   was  un- 


necessary to  transfer  the  title.  The  rights 
of  creditors  do  not  intervene.  The  appel- 
lants stand  in  the  shoes  of  the  testator, 
and  their  rights  do  not  rise  superior  to 
bis.  While  a  gift,  in  Its  proper  legal  accepta- 
tion. Was  not  contemplated  by  Thomas 
Smith,  it  is  plain  that  his  purpose  was  to 
vest  the  equitable  ownership  of  these 
bonds  in  his  nephew,  and  to  apply  the  in- 
terest for  his  benefit.  In  the  language  of 
the  president  judge  of  the  orphans'  court, 
his  "declarations  and  subsequent  acts, evi- 
denced by  his  admissions  and  solemn  en- 
tries in  his  books,  and  tbe  Indorsement 
upon  the  envelope  containing  tbe  bonds, 
furnish  incontrovertible  proofs  of  his  in- 
tention to  hold  them  as  a  trustee."  In 
Crawford's  Appeal.  61  Pa.  St.  52,  Crawford, 
who  was  indebted  to  his  wife  about  ^600, 
said  to  her,  "1  have  added  $3,000  to  your 
little  money;**  and  It  appears  thnt  on  the 
9th  of  May,  1864,  the  book-keeper,  by  his" 
direction,  made  an  entry  of  $3,000  addi- 
tional to  her  credit  on  the  books.  The 
book-keeper  was  directed  to  enter  the 
credit  simply  "for  cash  received."  It  does 
not  appear  that  any  declaration  of  trust 
was  communicated  to  him  by  Crawford, 
or.  In  fact,  that  a  trust  was  expressly  de- 
clared to  any  other  person.  Mrs.  Craw- 
ford at  no  time  afterwards  received  any 
portion  of  the  principal  or  Interest  of  the 
money  standing  to  her  credit,  but  interest 
was  from  year  to  year  credited  upon  it. 
After  the  husband's  death,  on  the  distri- 
bution of  bis  estate,  the  widow  claimed 
this  $3,000,  with  the  accrued  interest.  It 
was  held  by  this  court  that  her  claim 
could  not  be  supported  as  a  gift,  but  it 
was  sustained  upon  the  footing  of  a  trust. 
"We  are  of  opinion  upon  similar  grounds 
that  the  railroad  bonds  were,  in  this  In- 
stance, Intended,  not  as  a  present  gift,  for 
tbe  testator  retained  the  possession  of 
them,  and  exhibited  no  intention  what- 
ever of  parting  with  them ;  on  the  con- 
trary, he  expressly  declared  in  writing 
that  he  "held "them  for  Thomas  Smith 
Kelly,  for  whom  he  had  bought  and  paid 
for  them,  and  that  the  bonds  were  his 
property.  Completeness  of  the  trust  is  to 
be  judged  of  not  only  by  what  the  testa- 
tor said  and  what  was  written,  but  by 
what  the  testator  did.  He  did  not  read 
the  declaration  to  others,  but  be  put  it 
away  with  the  bonds  in  his  box  in  the 
trust  company*8  vaults  and  carefully  pre- 
served it.  He  received  and  properly  ap- 
plied the  Interest,— circumstances  which 
give  rise  to  the  reasonable  Implication 
that  the  writing  was  Intended  for  the  eyes 
of  others,  and  not  merely  for  bis  own. 
"We  are  of  opinion  that  the  trust  Is  fully 
established,  and  thedecree  of  the  orphans' 
court  is  attlrmed,  and  the  appeal  dis- 
missed, at  tbe  costs  of  the  appellant. 


OM  Pa.  St.  481) 
WbIOLET  V   COFFMAS. 

(Supreme  Court  o/P0nn«vZvom(a.   Oct.  26, 18Q1.) 
BBS  AcnmiCATA. 

A  decree  dismissing  a  bill  solely  for  want 
of  jurisdiction  is  uot  a  bar  to  another  bill  in  the 
same  court  for  the  same  cause  of  action,  after  a 
decision  of  the  supreme  court,  on  appeal  in  an 
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action  brovglit  In  a  different  coart,  that  the  for- 
mer court  had  jurisdiction. 

Appeal  trom  court  of  common  pleas, 
Philadelphia  county. 

Bill  tor  an  accoanting  by  William  Weig- 
ley  against  Grace  M.  Coftman,  respective- 
ly, executor  ot  George  A.  Miller,  and  exec- 
utrix of  Charles  B.  Miller,  deceased  mem- 
bers ot  the  firm  of  C.  B.  &  G.  A.  Miller. 
The  bill  was  dismissed,  and  platntltl  ap- 
peals.   Reversed. 

John  U.  Colton  and  Samuel  C.  Perkina, 
for  appellant.  Abraham  M.  Beitler  and 
Amos  Brlgga,  for  appellee. 

Clabk,  J.  This  bill  is  for  an  account  of 
the  firm  of  C.  B.  &  G.  A.  Miller.  The  part- 
nership was  formed  In  November,  1878,  and 
continued  until  tbe  decease  of  Charles  B. 
Miller,  who  died  November  13, 1884.  Grace 
M.  Cottman  is  the  surviving  executrix  of 
bis  last  will  and  testament.  G.  A.  Miller, 
the  snrviving  partner,  died  January  12. 
1888,  and  letters  testamentary  on  his  will 
were  issued  to  W.  W.  Welgley.  No  settle- 
ment of  the  partnership  affairs  was  had  In 
tbe  life-time  of  Charles  B.  Miller.  After 
his  death,  however,  George  A.  Miller,  the 
surviving  partner,  filed  his  bill  for  an  ac- 
count in  tbe  court  of  common  pleas  No.  8 
of  Philadelphia,  setting  forth  that  at  the 
death  of  said  Charles  B.  Miller  the  clear 
profits  amounted  to  a  sum  not  less  than 
$35,000,  which  should  be  equally  divided, 
and  tjiat  the  said  Charles  B.  Miller  at  his 
decease  had  in  bis  hands  the  sum  of  $16,- 
000,  which  was  due  and  owing  to  him; 
that  no  settlement  had  yet  been  made; 
and  therefore  praying  for  an  account.  To 
this  bill  the  defendant  demurred,  filing  fil- 
ter ali&  the  following  grounds  of  demur- 
rer: (1)  The  defendant  is  but  a  trustee, 
and  has  no  interest  In  the  corpus  of  the 
estate;  (2)  as  surviving  partner  of  the  al- 
leged copartnership  of  C.  B.  &  G.  A.  Miller, 
it  is  the  plaintiff's  duty  to  convert  the  co- 
partnership assets  into  money,  to  pay  all 
the  debts  of  the  copartnership,  to  account 
to  the  representatives  of  the  estate  of  tbe 
deceased  partner,  and  to  show  that  he  is 
a  creditor  partner  ot  said  firm,  before  any 
procedure  calling  on  the  testator's  estate 
to  make  answer  to  his  alleged  claim  ;  (8) 
the  said  bill  does  not  allege  or  show  that 
the  assets  of  said  copartnership  will  not 
pay  tbe  debts  thereof,  and  also  what  may 
be  due,  if  anything,  to  the  plaintiff.  At 
tbe  hearing,  the  president  judge,  Luoi.ow, 
said :  "The  bill  does  not  show  that  an  ac- 
count of  the  partnership  business  has  been 
stated  by  the  plaintiff.  It  is  his  duty,  as 
surviving  partner,  to  settle  the  business, 
and  to  account  totheestateof  bis  deceased 
partner.  If  it  is  found  that  there  is  a  bal- 
ance due  to  himsell,  the  orphans'  court 
has  jurisdiction  to  tallow  his  claim  out  of 
the  estate  of  thedecedent. "  Thecourt  was 
of  opinion  that  the  bill  was  fatally  defect- 
ire,  and  the  demurrer  was  sustained,  and 
tbe  bill  dismissed,  without  prejudice. 

The  surviving  partner,  as  he  alleges, 
thereupon  settled  up  the  outstanding  ac- 
counts, and  prepared  a  statement  of  the 
affairs  of  the  firm,  which  exhibited'  an  In- 
debtedness to  him  of  $10,000.61  by  the  es- 
tate of  Charles  B.  Miller,  deceased.  This 
claim  he  presented  to  the  executrix  of  the 


estate  of  Charles  B.  Millar^eceased.  who 
refused  to  pay  the  same.  He  then,  on  the 
8tb' of  January,  188Q,  filed  in  tbe  common 
pleas  No.  1  of  Philadelphia  a  second  bill 
for  an  account,  to  which  tbe  defendant 
again  demurred,  and  as  cause  for  demurrer 
assigned  the  wi^nt  ot  Jurisdiction  in  the 
common  pleas  to  give  the  relief  prayed 
for.  On  tbe  19th  of  June,  1886,  the  court, 
being  of  opinion  that  tlie  jurisdiction  was 
exclusively  In  the  orphans'  court,  sus- 
tained the  demurrer  and  dismissed  tbe  bill, 
with  costs. 

Tbe  executrix  ot  Charles  B.  Miller,  de- 
ceased, having  filed  her  account  on  the 
2Stb  of  December,  1886,  George  A.  Miller 
accordingly  went  into  the  orphans*  court, 
when  it  was  called  for  audit,  and  present- 
ed bis  claim  for  $16,000.61,  alleged  to  be 
due  hlai  as  snrviving  partner  on  his  own 
statement  of  tbe  partnership  accounts. 
Tbe  orphans'  court  in  like  manner  de- 
clined jurisdiction,  for  the  reason  that  the 
claim  involved  tbe  settlementof  apartner- 
ship  account,  and  that  ordinarily  the  au- 
thority of  the  orphans'  court  did  not  ex- 
tend to  thesettlementof  accounts  between 
partners.  Fending  the  procee<Iings  in  tbe 
orphans'  court,  George  A.  Miller  died. 
The  decree  of  the  orphans'  court,  baring 
been  brought  into  this  court  upon  an  ap- 
peal, was  affirmed.  Welgley's  Appeal,  136 
Pa.  St.  34fl,  20  Atl.  Rep.  665.  Our  Brother 
MiTcaBLL,  delivering  tbe  opinion  of  the 
court,  said:  "Has  tbe  orphans' court  ju- 
risdiction of  such  an  issue?  To  state  tbe 
question,  thus  clear  of  irrelevant  matters, 
seems  to  answer  It  In  the  negative.  It  Is 
not  claimed  that  an  account  was  stated 
by  the  assumed  partners  in  the  iilc-tlme 
ot  both,  and  a  balance  found  due  to  tbe 
appellant,  upon  which  be  would  have 
standing  as  a  creditor  to  maintain  as- 
aumpait,  or  to  come  in  as  a  claimant  upon 
tbe  fund.  His  standing  as  a  creditor  at  all, 
in  which  character  alone  can  be  make  his 
claim, depends  on  tbe  establishment  of  the 
disputed  factsot  the  existence  of  a  partner- 
ship, and  the  balancedue  him  as  a  creditor 
partner  upon  the  account.  These  facts 
tbe  orphans'  court  has  no  Jurisdiction  to 
determine,  nor  would  it  have  any  means 
of  enforcing  payment  by  appellant,  should 
the  account  when  stated  show  a  balance 
against  bim.  Such  Issues  belong  to  the 
common  pleas,  either  In  an  action  of  ac- 
count, or  in  tbe  more  convenient  form  of 
a  bill  in  equity,  where  the  chancellor  has 
control  over  both  parties,  to  enforce  per- 
formance wbicbever  way  the  result  may 
turn  out."  Wiley's  Appeal,  84  Pa.  St.  270, 
and  Ainey's  Ap(>eal,  11  Wkly.  Notes  Gas. 
568.  were  cited  in  support  of  this  doctrine. 
Pending  an  appeal  from  the  orphans' 
court,  the  appellants  in  this  case  filed  tbe 
bill  now  under  consideration,  to  which  the 
appellee  pleaded  rea  adUudloata.aetting  up 
the  dismissal  ot  the  bill  in  the  common 
pleas  No.  I  as  a  bar  to  the  present  bill. 
To  this  the  appellant  replied  that  the  bill 
filed  In  common  pleas  No.  1  was  dismissed 
solely  for  want  of  Jurisdiction  In  tbe  s^d 
court,  and  not  upon  the  merits.  As  the 
cause  is  here  for  argument  upon  the  bill, 
answer,  and  replication,  the  facts  set 
forth  in  the  replication  must  be  assumed; 
and  that  tbe  fact  thus  assumed  is  true,  ap- 
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pears  from  the  action  of  the  court  upon 
the  motion  to  amend.  Weigley  t.  CoB- 
man,  23  Wkly.  Nntee  Cas.  27. 

The  final  decree  of  a  coort  of  chancery 
dismlBslnK  a  bill  upon  its  merits,  without 
a  Btipolation  against  prejudice,  is.  of 
coarse,  conelosii'e  between  the  aame  par- 
ties, upon  the  same  matter,  coming  in 
question  In  ajiotber  court.  Kelseyr.  Mnr- 
pby,  26  Pa.  St.  78;  Wescott  t.  Edmunde, 
68  Pa.  St.  84;  Danlell's  Ch.  Pr.  «69,  994, 
note,and  cases  cited.  Everyeourt  basthe 
pow^r,  In  the  first  instance,  to  determine 
its  own  Jurisdiction.  The  first  point  de- 
cided by  a  court  in  any  ease,  although  It 
may  not  be  in  terms,  Is  that  of  jDrisdic- 
tion;  and  it  has  that  power,  although  Its 
decision  and  the  law  may  be  that  it  real- 
ly has  no  sncb  Jurisdiction  King  ▼. 
Poole,  36  Barb.  342;  12  Amer.  &  Eng.  Enc. 
Law,  307,  and  cases  cited.  <  . 

.Tndgment  npon  a  point,  not  touching 
the  merits  of  tbe  prindpal  matter  in  dis- 
pnte,  will.  In  respect  of  that  point,  ordi- 
narily raise  an  estoppel.  "The  parties 
and  their  privies  will  be  precluded  from 
asserting  tbe  contrary  of  the  fact  found  in 
such  judgment.  Thus  dismissal  of  a  suit 
for  want  of  JurlBdiction  will  estop  the 
plaintiff  from  alleging,  after  the  expiration 
of  tbe  statute  of  limitations,  that  he 
bad  begun  suit  (no  other  one  haviug  been 
undertaken)  within  the  proper  time;' and, 
Indeed,  it  appears  to  be  true,  as  a  general 
proposition,  that  where  a  party  succeeded 
in  defeating  an  action  by  his  pleading,  by 
motion,  or  tbe  like,  he  cannot  defeat  a  sec- 
ond action,  by  taking  a  position  inconsist- 
ent with  that  taken  in  the  first. "  Bige- 
low.  Estop.  68.  At  the  hearing  of  tbe  bill 
in  common  pleas  No.  I,  the  appellees  de- 
marred,  assigning  Want  of  Jorlsdiction  In 
tbe  court.  They  n<)w  contend,  and  seek 
to  dismiss  the  plalntlB's  bill,  npon  tbe 
plea  of  res  adjudlcata,  npon  the  alleged 
ground  that  tbe  court  bad  Jurisdiction. 
This  is  an  inconsistency  which  cannot 
be  allowed.  It  is  a  matter  of  no  conse- 
quence In  this  case  that  the  court  of  com- 
mon pleas  No.  1  in  fact  had  Jurisdiction. 
That  court  decided  otherwise,  and  refused 
to  exercise  its  Jurisdiction.  It  is  true  that 
an  appeal  might  hare  been  taken,  but 
none  was  taken,  and  the  decision  against 
the  Jurisdiction  in  consequence  became  tbe 
law  In  that  particular  case;  but  as  the  de- 
cision was  not  upon  the  merits,  and  did 
not  determine  the  plaintiff's  title  to  relief 
onder  the  bill,  it  was  not,  according  to  all 
the  cases,  a  bar  In  another  suit. 

The  determination  of  the  question  of  Jn- 
rlsdiction  is  but  preliminary  to  the  con- 
fllderation  of  the  case  on  its  merits.  A 
decree,  to  be  conclusive  In  other  cases  be- 
tween the  same  parties,  must  have  been 
on  the  merits  of  the  rase.  Freem.  Judgm. 
(8d  Ed.)  §§  260-266.  Tbe  Judgment  must 
be  upon  the  merits.  If  the  real  merits  of 
the  action  are  not  decided  in  the  prior 
Judgment,  it  is  no  bar.  Herm.  Estop. 
278,  and  cases  there  cited.  "It  is  only 
where  the  point  in  issue  has  been  deter- 
mined that  a  Judgment  is  a  bar.  It.the 
suit  Is  discontinued,  or  the  plaintiff  be- 


comes nonsuit,  or  for  any  other  cause 
there  has  been  no  Judgment  of  the  conrt 
upon  the  mutter  in  issue,  the  proceedings 
are  not  cuncluslTe.  So,  also,  in  order  to 
constitute  the  former  Judgment  a  complete 
bar,  it  must  appear  to  have  been  a  decis- 
ion upon  the  merits,  and  this  will  be  suffi- 
cient though  the  declaration  were  essen- 
tially defective,  so  that  it  would  have  been 
adjudged  bad  on  demurrer.  But  if  the 
trial  went  off  on  a  technical  defect,  or  be- 
cause tbe  debt  was  not  yet  due,  or  because 
the  court  had  not  Jurisdiction,  or  because 
of  temporary  disability  of  the  plaintiff 
to  sue,  or  the  like,  tbe  Judgment  will  be 
no  bar  to  future  action.'^  Oreenl.  Ev.  §5 
529, 530.  If  the  decision  was  rendered  npon 
a  mere  motion  or  a  summary  application, 
or  it  the  cause  was  dismissed  upon  some 
preliminary  ground,  as  upon  a  plea  in 
abatement, — e.g.,  because  the  wrong  form 
or  mode  of  suit  bad  been  resorted  to, — for 
want  of  Jurisdiction,  defect  in  the  plead- 
ings, misjoinder,  non-Joinder,  non-appear- 
ance of  the  plaintiff,  or  the  like,  the  pai'ties 
are  at  liberty  to  raise  the  main  issue 
again  in  'any  other  form  they  choose.  ** 
BigBlow,  Estop.  62.  An  order  of  dismissal  is 
a  bar  only  when  tbe  court  has  determined 
that  the  plalntlR  has  no  title  to  tbe  relief 
sought  by  bis  bill.  Story,  Eq.  Pi.  §  793. 
"The  doctrine  of  res  ao[/(i<f/cat^i,''  said  Mr. 
Justice  Foster,  in  Foster  v.  Busteed,  100 
Mass.  409,  "is  plain  and  intelligible,  and 
amounts  simply  to  this:  that  a  cause 
of  action  once  finally  determined,  without 
appeal,  between  the  parties,  on  the  merits, 
by  any  competent  tribunal,  cannot  after- 
wards be  litigated,  by  new  proceedings, 
either  before  tbe  same  or  any  other  tribu- 
nal. But  no  such  effect  is  attributable  to 
a  decree  dismissing  a  bill  fdr  want  of  Juris- 
diction, failure  of  prosecution,  want  of 
parties,  or  any  other  cause  not  Involving 
the  essential  merits  of  the  controversy; 
and  where  In  the  answer  various  matters 
of  defense  are  set  forth,  some  of  which 
only  relate  to  the  maintenance  of  the  suit 
and  others  to  the  merits,  and  there  Is  a 
general  decree  of  bill  dismissed,  from 
which  it  does  not  appear  what  was  the 
prevailing  ground  of  defense,  it  is  impos- 
sible to  hold  that  the  decree  operates  to 
preclude  future  proceedings.  In  Walden 
V.  Bodley,  14  Pet.  156,  it  was  held  that  a 
decree  dismissing  a  bill  in  chancery  gener- 
ally may  be  set  up  in  bar  of  a  second  bill ; 
but  where  tbe  bill  has  been  dismissed  on 
tlie  ground  that  tbe  court  had  no  Jurisdic- 
tion, which  shows  that  the  merits  were 
not  heard,  the  dismission  is  not  a  bar  to 
a  second  bill.  To  tbe  same  effect,  also,  is 
HuKhea  v.  U.  S.,  4  Wall.  282.  From  the 
authorities  cited,  and  tbe  reasons  as- 
signed therein,  it  is  plan  that,  when  a  bill 
is  dismissed  upon  the  ground  of  want  of 
Jurisdiction,  the  dismissal  cannot  be  said 
to  be  upon  the  merits;  for,  whether  tbe 
action  of  tbe  court  be  right  or  wrong, 
the  complainant's  title  to  the  relief  sough  I 
is  not  thereby  determined.  The  decree  of 
the  common  pleas  is  reversed,  at  the'costs 
of  the  appellees,  and  the  record  la  remitted 
for  further  proceedings. 
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(lU  Fa.  St.  645) 

Commonwealth  v.  Teller  et  »I. 
iSupreme  Cou/rt  of  Pennsylvania.  Oct.  26, 1891.) 

LiCBKBB — BDSINESS  TaZ. 

Act  Pa.  April  22, 1846  (P.  L.  489,)  pri>7ide8 
that  all  "dealers"  in  merchandise  grown  and 
manufactured  in  the  United  States,  and  "every 
person  who  shall  keep  a  store  or  warehouse  for 
the  purpose  of  vending  and  disposing  of"  mer- 
chandise, where  such  person  is  Interested  in  its 
manufacture,  "shall  be  classified  in  the  same 
manner,  and  required  to  pay  the  same  annual  tax 
and  license"  as  is  required  of  dealers  in  foreij^n 
merchandise.  Dealers  in  foreign  merchandise 
were  required  to  be  classified  according  to  their 
annual  sales,  field,  that  the  license  duty  ap- 
plies only  tu  such  dealers  as  are  engaged  in  the 
sale  of  merchandise,  or  have  a  store  or  warehouse 
for  that  purpose,  and  that  a  merchant  who  in  one 
place  has  principal  stores  and  warehouses  from 
which  he  makes  his  sales  is  not  required  to  pa; 
a  license  in  another  county  where  he  has  a  ware- 
house solely  for  the  purpose  of  buying  and  stor- 
ing merchandise  to  be  taken  to  the  inrincipftl 
warehouses  and  sold. 

Appeal  from  court  of  common  pleas, 
Lancaster  county;  D.  W.  Patterson, 
Judge. 

Case  stated  between  the  commonwealth 
of  Pennsylvania,  plaintiff,  af^alnst  Solo- 
mon Teller, Da vid Teller, and  Jacob  Teller, 
trading  asTeller Bros. .defendants.  ,1w\g- 
ment  for  plaintiff.  i)etendant8  appeal. 
Reversed. 

Stelnmetz  &  Malone,  for  appellants.  W. 
U.  Herisel,  Atty.  Gen.,  Geo.  A.  Lane,  Co. 
Sol.,  J.  Hay  Brown,  and  £.  K.  Martin, 
for  the  Commonwealth. 

Clare,  J.  The  Teller  brothers,  appel- 
lants In  this  case,  are  dealers  in  tobacco. 
They  buy  leaf  tobacco  In  Lancaster  county, 
where  they  have  warehouses  for  storage 
of  the  tobacco  thus  purchased.  Their  busi- 
ness in  Lancaster,  however,  is  confined  to 
the  purchase  of  leaf  tobacco.  Their  resi- 
dence is  in  Philadelphia,  where  they  have 
their  principal  warehouses,  from  which  all 
their  sales  of  tobacco  a  re  made.  They  were 
assessed  by  the  mercantile  appraiser  of 
the  city  of  Philadelphia  for  the  year  1890 
with  a  license  duty  of  f8U,  and  the  only 
question  now  to  be  decided  Is  whether  or 
not  they  are  also  liable  to  assessment  for 
a  license  duty  upon  their  business  in  Lan- 
caster county.  Under  the  acts  of  April  2, 
1821.(7  Smith,  Laws, 471, )and  March  4,1824, 
(P.  L.  32,)  a  duty  was  laid  upon  "every  per- 
son who  shall  deal  In  the  selling"  of  for- 
eign merchandise;  and  by  the  third  section 
of  the  act  of  April  7. 1830.  (P.  L.  387,)  these 
license  duties  were  graduated  according 
to  a  certain  classification,  based  upon  the 
amount  of  annual  sales.  By  the  tenth 
section  of  the  act  of  May  4,  1841,  (P.  L. 
810,)  the  imposition  of  this  duty  was  "ex- 
tanded  and  applied  to  all  persons  engaged 
In  the  selling  or  vending"  of  all  merchan- 
dise, of  whatever  kind  or  nature,  whether 
foreign  or  domestic.  All  such  "  sellers  or 
venders"  were  in  the  same  manner  classi- 
fied upon  the  amount  of  their  annual  sales, 
and  were  reqnired  to  pay  a  duty,  large  or 
small,  according  to  their  classifications. 
A  question  would  seem,  subsequently,  to 
have  arisen  whether  a  manufacturer,  who 
kept  a  store  for  the  sale  of  goods  of  his 
own   manufacture,    was    subject   to  the 


duty ;  and  by  the  eleventh  section  of  the 
act  of  April  22,  1846,  (P.  L.  489.)  it  was  pro- 
vided as  follows :  "  All  dealers  in  goods, 
wares,  and  merchandise  the  growth,  pro- 
duct, and  manufacture  of  the  United 
States,  and  every  person  who  shall  keep 
a  store  or  warehouse  for  the  purpose  of 
vending  and  disposing  of  goods,  wares, 
and  merchandise,  where  such  person  la 
concerned  orlnterested  in  themanufactnre 
of  such  goods,  wares,  or  merchandise, 
shall  be  classified  In  the  same  manner,  and 
required  to  pay  the  same  annual  tax  and 
license  fee,  as  is  pi-ovided  and  required  in 
relation  tu  dealers  in  foreign  merchandise: 
provided,  that  mechanics  who  keep  a 
store  or  warebonsn  at  their  own  shop  or 
manufactory,  for  the  purpose  of  vending 
their  own  manufactures  exclusively,  shall 
not  be  required  to  takeout  any  license. " 
\t  Is  contended  by  the  appellees  that  the 
class  of  persons  liable  tu  a  license  doty 
was  extended  by  these  provisions  of  the 
act  of  1846  to  dealers  In,  as  well  as  venders 
of,  merchandise,  and  that  the  Teller  broth- 
ers, although  they  admittedly  sold  no  leaf 
tobacco  in  Lancaster  county,  were  liable 
as  dealers  In  leaf  tobacco.  But,  whatever 
the  proper  definition  of  "  dealer  "  may  be. 
It  Is  to  the  statute  we  must  look  to  see 
what  class  of  dealers  were  intended.  We 
And  by  the  section  of  the  act  of  1846,  above 
quoted,  that  these  "dealers,"  as  well  aa 
those  "who  keep  a  store  or  warehouse" 
for  the  sale  of  goods,  etc., "  are  to  be  classi- 
fied in  the  same  manner,  and  required  to 
pay  the  same  annual  tax  and  license  fee, 
as  Is  provided  and  required  in  relation  to 
dealers  in  foreign  merchandise. "  Now.  as 
we  have  already  seen  that  all  dealers, 
whether  of  foreign  or  domestic  goods,  are 
to  be  classified  according  to  the  amount 
of  their  annual  sales,  it  follows,  of  course, 
that  the  license  duty  applies  only  to  such 
dealers  as  are  engaged  in  the  sale  of  goods, 
or  have  a  store  or  warehouseforthat  pur- 
pose. It  is  admitted  that  the  Teller  broth- 
ers were  not  engaged  In  the  sale  of  tobacco, 
or  any  other  kind  of  merchandise,  in  Lan- 
caster county.  Their  salett  were  exclu- 
sively from  their  warehouse  in  the  city  of 
Philadelphia,  where  they  were  not  only 
liable  to  a  license  duty,  according  to  their 
proper  classification ,  but  where  they  have 
been  actually  assessed,  and  are  held  for 
payment  of  the  samn.  It  dues  not  appear 
that  any  sales  are  made  from  their  stor- 
age-house in  Lancaster  county.  The  nec- 
essary impllcatiun  from  the  facts  set  furtb 
in  the  stated  case  is  that  the  tobacco 
stured  there,  if  sold  at  all,  Is  removed  to 
the  Philadelphia  warehouse,  "from  which 
all  their  sales  of  the  leaf  tobacco  in  which 
they  deal  are  made."  It  is  clear  that  the 
defendants  are  not  liable  in  Lancaster 
county  to  a  license  duty  according  to  their 
annual  sales  madein  Philadelphia,  or  they 
would  be  held  to  the  payment  of  double 
duty.  If  It  appeared  that,  although  re- 
siding in  Philadelphia,  and  having  ware- 
houses there,  they  were  engaged  In  mak- 
ing sales  of  tobacco,  which  were  consum- 
mated by  delivery  from  their  warehouse 
in  Lancaster  county,  a  different  question 
would  perhaps  be  presented,  but,  under 
the  facts  as  stated,  the  defendants  are  not 
liable  for  payment  of  any  license  duty  in 
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Lancaster  county.  The  Judgment  la  re- 
versed, and  jud^nient  is  now  entered  upon 
tbe  case  stated  in  (u,vor  ol  the  detendants. 


a«  Pa-  Bt  541)  ,— — — 

New  H0LI.AND  TtlBNPIKB  BOAD  Co.  v. 

Farmers'  Mut.  Ins.  Co. 
{Supreme  Omurt  (ff  Pennsylvania.   Oot.  36, 1891. ) 

LntiTATioN  or  A0TI0N&— Wrbn  Statotb  Bx- 
oiMs  TO  Run. 
The  statute  of  limitations  begins  to  ran 
•gainst  an  action  to  recover  muney  paid  for  in- 
surance on  property  in  wltioh  the  assured  had  no 
insurable  interest,  as  soon  as  the  fire  occurs  and 
the  company  refuses  to  pay,  even  if  nut  when 
the  premiums  are  paid,  though  the  assured  may 
not  have  known  that  he  had  no  insurable  inter- 
est until  a  decision  of  the  supreme  court,  ren- 
dered some  years  afterwards,  in  an  action  by 
him  on  the  policy. 

Appeal  from  court  of  common  pleas, 
Lancaster  county;  D.  W.  Patterson, 
Judge. 

Action  by  tbe  New  Holland  Turnpike 
Road  Company  against  the  Farmers' Mut- 
ual Insurance  Company  to  recover  pre- 
miums paid  on  a  policy  of  Insurance,  found 
to  be  void  because  of  want  of  insurable 
Interest  in  plaintiff.  Judgment  for  plain- 
tiff.   Defendant  appeals.    Reversed. 

H.  A/.  North  and  A.  O.  Newpher,  for  ap- 
pellant.   Andrew  M.  Fr&ntz,  loT  appejlee. 

Clark,  J.  If.  was  settled,  in  Farmers' 
Mut.  Ins.  Co.  V.  New  Holland  Turnpike  R. 
Co.,  122  Pa.  St.  37, 15  Atl.  Rep. 56.3,  that  the 
turnpike  company  bad  no  insurable  inter- 
est in  the  bridge  in  question  which  would 
sustain  a  policy  of  Insurance.  For  this 
reason,  in  an  action  upon  the  policy  to 
recover  the  amount  of  tbe  alleged  loss  by 
fire,  the  turnpike  company  failed-  to  re- 
cover. Assuming  that  upon  this  ground 
the  turnpike  company  might  have  a  right 
to  recover  back  the  premium  paid,  was 
not  the  action  barred  by  the  statute  of 
limitations?  It  Is  conceded  that  the  in- 
surance was  effected  "in  good  faith  by 
both  parties"  to  the  contract,  and  that 
the  entire  transaction  Is  "free  from  any 
allegation  or  suspicion  of  fraud."  "Ttie 
turnpike  company  no  doubt  supposed 
it  had  an  Insurable  interest  in  the 
bridge,  and  tbe  intiurance  company  issued 
its  policy  under  tbe  same  belief.  When 
tbe  loss  occurred,  and  tbe  question  as  to 
the  insurable  interest  arose,  it  was  deter- 
mined that  none  existed.  It  there  was  no 
Insurable  interest,  there  was  uotbiuK  in- 
sured. The  agreement  to  pay  assessments 
was  void  for  want  of  consideration,  and 
tbe  plaintiff  was  not  bound  for  the  assess- 
ments. The  policy  of  insurance  w.as  dated 
20th  January,  1S71.  Assessments  were 
paid  at  various  times  between  that  date 
and  4tb  April,  1882,  aggregating  f 95.10, 
the  amount  of  plaintiff's  claim.  Tbe 
bridge  was  burned  25th  November,  1882, 
and  this  suit  was  brought  28th  January, 
1890.  Under  these  circumstances,  the  ac- 
tion would  be  for  money  had  and  re- 
ceived, and  it  Is  plain  that  a  cause  of  ac- 
tion  arose  whenever  tbe  defendant  had  re- 
ceived moneys  which  in  equity  and  good 
conscience  it  should  not  retain.  It  may 
be  that  the  plaintiff  was  ignorant  of  its 
rights  in  this  respect  until  after  the  ter- 


mination in  this  court  of  the  action  upon 
tbe  policy,  in  October,  1888,  but  its  igno- 
rance of  its  rights  wonld  not  stay  the 
operation  of  the  statute.  The  defendant, 
from  tbe  very  commencement  of  that  liti- 
gation, set  up,  by  way  of  defense,  tbe  in- 
validity of  the  contract  of  insurance,  aris- 
ing out  of  the  want  of  an  insurable  inter- 
est. It  alleged  nothing  and  did  nothing 
Inconsistent  with  this  defense,  and  was  in 
no  way  responsible  for  the  plaintiff's  tar- 
diness in  bringing  this  suit.  The  law  im- 
posed upon  the  plaintiH  tbe  duty  to  know 
its  rights,  and  it  will  be  conclusively  pre- 
sumed that  It  did  know  them,  especially 
as  the  want  of  an  Insurable  Interest  was 
positively  and  persistently  asserted  by 
the  defendant  in  the  previous  action.  Tbe 
plaintiff  cannot, therefore,  be  relieved  from 
the  closure  of  the  statute  on  that  ground. 
There  ara  cases  where  the  plaintiff 's  rights 
arise  upon  tbe  act  of  the  defendant,  where 
be  has  no  monition  or  warning  whatever, 
either  actual  or  constructive,  which  would 
reasonably  lead  him  to  suspect  that  a 
cause  of  action  existed,  and  where  no 
duty  is  imposed  until  such  warning  is  re- 
ceived. Such  are  the  cases  of  Lelnhart  v, 
Forringer.  1  Pen.  &  W.  492;  LIchty  v. 
Hugus,  65  Pa.  St.  434;  Fox  v.  Cash,  11  Pa. 
St.  207;  Mitchell  v.  BufHngton,  10  Wkly. 
Notes  Cas.  36t.  But  in  tbe  case  at  bar  tbe 
cause  of  action  was  not  of  this  character. 
Whether  or  not  the  plaintiff  had  an  insur- 
able interest  wa,8  a  matter  equally  within 
the  knowledge  of  both  parties.  Whether 
tbe  cause  of  action  arose  at  tbe  time  of 
tbe  payment  of  each  of  tbe  several  assess- 
ments, or  at  the  date  of  the  payment  of 
tbe  last  assessment,  or  upon  tbe  refusal  of 
the  insurance  company  to  pay  the  insur- 
ance or  to  repay  the  asseHsments,  or  at 
the  date  ol  tha  Bre,  in  any  event  tbe  stat- 
ute of  limitations  is  a  barto  tbe  plaintiff's 
recovery.  Tbe  judgment  is  reversed,  and 
a  judgment  is  now  entered  on  tbe  case 
stated  in  favor  of  tbe  defendant. 


(54  N.  J.  L.  S) 

Id  re  Haynes,  Mayor. 

(Sv/preme  Cowrt  of  New  Jersey.   Nov.  5, 1891.) 

Constitutional  Law  —  Titlb  of  Act  —  IjOCal 

Laws— AUENDUENT  of  Act. 

1.  Act  N.  J.  Uarch  28,  1881,  entitled  "An  act 
concerning  cities  of  the  first  class  In  this  state, 
and  constituting  municipal  boards  of  street  and 
water  commissioners,  and  defining  the  powers 
and  duties  of  such  l>oards,  and  relating  to  the 
municipal  affairs  and  departments  of  such  cities, 
placed  under  the  control  and  mauagemeutof  such 
boards,  and  providing  for  the  maintenance  of 
the  same, "  whose  entire  object  is  the  constitu- 
tion of  municipal  boards  of  street  and  water  com- 
missioners in  cities  of  the  first  class,  does  not 
violate  Const.  N.  J  art.  4,  I  7,  subd.  4,  provid- 
ing that  "every  law  shall  embrace  but  one  ob- 
ject, and  that  shall  be  expressed  in  tbe  title, " 
the  portions  of  the  title  as  to  "defining  the  pow- 
ers," etc.,  being  harmless  redundancies. 

8.  A  provision  thereof,  that  said  newly-or- 
ganized boards  shall  have  all  the  powers  and  ca- 
pacities heretofore  vested  by  existing  leeisiation 
In  Iraards  or  ofQcers  having  charge  and  control 
of  the  streets  and  water  supply  of  such  cities, 
is  not  repugnant  to  Const.  N.  J.  art.  4,  §  7,  subd. 
4,  which  provides  that  "no  act  shall  be  passed 
that  shall  provide  that  any  existing  law,  or  any 
part  thereof,  shall  be  made  or  deemed  a  part  of 
the  act,  or  which  shall  enact  that  any  existing 
law,  or  any  part  thereof,  shall  be  applicable,  ez- 
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cept  by  Inserting  It  la  wiy  snch  act.  <■  The  In- 
hibition does  not  extend  to  tbe  substitntlDn  of 
one  ofBoer  In  tbe  place  ot  anotiier  with  the  seme 
duties  and  powers.  In  re  Cleveland,  SSN.  J.  Iaw, 
189,  19  Atl.  Rep.  17,  followed. 

3.  Hor  Is  said  act  a  local  .}aw  because  it  cre- 
ates boards  of  street  and  wate;-  commissioners 
for  cities  of  the  first  class,  sach  provisions  being 
germane  to  municipal  olassiflcatlon. 

Application  by  Joseph  £.  Uaynes,  mayor 
of  the  city  of  Newark,  for  a  summary  de? 
terminution  ot  f:outrover8ieB  as  to  the 
rights  of  claimants  to  certain  municipal 
offices. 

Argued  before  Beaslbt,  C.  J.,  and  Yam 
Syckbl,  Knapp,  and  Garribon,  JJ. 

Joba  W.  Taylor,  Gilbert  CoIIIna,  and  J. 
Frank  Fort,  for  relators.  E.  L.  Price, 
Theodore  Ranyon,  Fred,  W.  Stevens,  and 
Henry  Young,  for  respondents. 

Beablkt,  C.  J.  The  present  proceeding 
stands  before  thecourt  in  this  wise:  Mr. 
Eaynes,  as  the  mayor  of  Newark,  pre- 
sented to  the  chief  justice  of  this  court  a 
petition,  stating,  Inter  alia,  that  in  pur- 
sunnce  of  tbe  act  of  the  28th  of  March,  1891. 
be  bad  appointed  in  Newark  boards  of 
street  and  water  commissioners,  and  that 
a  controversy  touching  the  title  of  the 
officers  so  appointed  existed,  and  he  there- 
fore prayed  that  a  special  term  of  this 
court  should  be  held  for  tbe  purpose  of 
bearlnic  and  deciding  In  a  summary  way 
that  litigation,  In  conformity  with  the 
twenty -fifth  and  twenty-six  tb  sections 
ot  tbe  statute  Just  mentioned.  Incompli- 
ance with  this  application  an  order  was 
made  tor  the  parties  to  Interplead,  and 
thereupon  certain  persons,  who  were  the 
old  Incumbents  of  the  offices  relating  to 
the  streets  and  the  water  supply,  exhibited 
their  Informations,  averring  that  the  new 
appointees  ot  tbe  mayor  had  Intruded 
into  and  had  usurped  said  offices,  and 
that  tbe  act  whereby  such  wrong  was  at* 
tempted  to  be  Justified  was  unconstitu- 
tional and  void.  These  allegations  hav- 
ing been  traversed,  it  Is  upon  such  plead- 
ings and  certain  admitted  facts  that  the 
matter  has  been  heard.  The  controversy 
thus  presented  gives  rise  to  but  a  single 
question,  and  that  is  whether  the  act  thus 
pot  in  issue  Is  constitutional  or  not.  In- 
asmuch aa  none  of  the  exceptions  taken  to 
this  statute  has,  in  my  opinion,  any  solid- 
Ity  whatever,  my  exposition  of  the  views 
of  the  court  upon  the  subject  will  be  as 
brief  as  Is  consistent  with  perspicuity. 

The  first  point  of  counsel's  criticism  re- 
lated to  tbe  title  of  the  act  thus  chal- 
lenged. That  title  was  as  follows,  vis.: 
**  An  act  concerning  cities  ot  the  first  class 
In  this  state,  and  constituting  municipal 
boards  of  street  and  water  commission- 
ers, and  defining  tbe  powers  and  duties  of 
such  municipal  boards,  and  relating  to  the 
municipal  affairs  and  departments  ol  such 
cities  placed  under  tbe  control  and  man- 
agement ot  such  boards,  and  providing 
tor  tbe  maintenance  of  the  same. "  It  was 
Insisted  that  this  title  is  insafflcient,  as  it 
does  not  fulfill  the  constitution  al  require- 
ment that  "every  law  shall  embrace  but 
one  object,  and  that  shall  be  expressed  In 
the  title."  That  this  proposition  is  not 
sustainable  It  seems  to  me  will  be  at  once 
apparent  to  every  unprepossessed  mind. 
The  entire  object  of  tbe  act  is  tbe  constitu- 


tion "of  municipal  boards  of  street  and 
water  commissioners  In  cities  of  tbe  first 
class, "  and  this  title  tn  express  terms  says 
that  such  is  the  leglBlatlve  purpose.  Tbe 
Buperadditions  following  this  plain  decla- 
ration of  tbe  statutory  object,— as,  that  It 
is  an  act  "defining  the  powers  and  daties 
of  such  boards,  and  relating  to  attairs  and 
departments  placed  under  tbelr  coatrol,'' 
— the  worst  that  can  be  said  of  these  is 
that  they  are  onnecesgary.  Tbey  may  be, 
and  probably  are,  redundancies:  for,  U 
boards  of  the  kind  specified  are  to  be  erect- 
ed, necessarily  the  power  of  such  boards 
must  be  defined,  and  tbe  law  must  relate 
to  the  affairs  intrusted  to  their  manage- 
ment. But  by  the  presence  of  such  super- 
fluities the  plain  expression  of  tbe  object 
of  the  act  Is  not  In  any  wise  perplexed,  as 
such  superfinltles  harmonise  In  all  things 
with  such  expression.  Consequently,  in 
my  opinion,  this  exception  is  without 
foundation  either  in  law  or  reason.  It 
has  always  been  held  that  these  statutory 
titles  with  regard  to  their  coustractlon 
are  to  be  liberally  treated,  so  as  to  vali- 
date tbe  law  to  which  tbey  appertain.  It 
such  course  be  reasonably  practicable.  In 
such  a  connection  hypercritlclsmis  utterly 
out  of  place,  tbe  only  requirement  being 
that  the  title  of  the  statute  sbali  express 
its  object  In  a  general  way  so  as  to  be  in- 
telligible by  the  ordinary  reader.  This  is 
the  rule  when  there  is  obscurity;  but  this 
rule  need  not  he  Invoked  on  this  occasion, 
tor  this  statutory  superscription  is.  on  tbe 
point  In  question, both  explicit  and  unam- 

DlgUOUB, 

A  second  objection  ot  tbe  same  strain  was 
that  this  act  is  out  of  harmony  with  the 
fourth  subdivision  of  section  7  of  the 
fourth  '  article  of  the  (Sonstltutlon.  The 
clause  thus  referred  to  is  in  these  words: 
"No  act  shall  be  passed  that  shall  provide 
that  any  existing  law  or  any  part  thereof 
shall  be  made  or  deemed  a  part  ot  the  act, 
or  which  shall  enact  that  any  existing 
law,  or  any  part  thereof,  shall  be  appli- 
cable, except  by  Inserting  It  la  any  such 
act."  This  clause  was  Interpreted  by 
counsel  In  its  strictly  literal  meaning, 
and  judicial  views  expressed  by  courts  of 
other  states  were  referred  to,  justifying,  as 
It  was  thought,  such  a  course.  Such  de- 
cisions. It  may  be  said  in  passing,  could 
not  have  with  us  the  accustomed  force  of 
judicial  determination,  as  they  are  mere 
translations  of  languagewhlch  Is  not  iden- 
tical with  the  terms  of  the  constitutional 
clause  now  In  question.  It  may  be  further 
said,  also.  In  passing,  that  to  read  this 
clause  in  the  sense  ascribed  to  It  by  coun- 
sel would  render  Its  judicial  application 
replete  with  difficulties,  and  that  to  give 
It  such  force  would  Invalidate  many  of 
our  legislative  enactments.  In  my  opin- 
ion, a  very  large  body  of  the  supplement- 
ary statutes  now  existent  would,  by  the 
adoption  ot  such  a  rule  ot  exposition,  be 
lllegallzed.  That  this  unreasonable  opera- 
tion is  not  to  be  permitted  to  this  consti- 
tutional prohibition,  in  view  of  its  obvi- 
ous purpose,  was  recently  adjudged  by  the 
supreme  court  in  the  case  of  Campbell  v. 
Board,  46  N.J.  Law.  241.  But  It  Is  not  nec- 
essary to  pursue  this  subject  further,  for 
the  reason  that  It  does  not  belong  to  the 
present  Inquiry.    In  tbe  argument  before 
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tbe  ronrt  In  behalf  ot  the  maton  the  con- 
■tltntional  claoee  Just  recited  was  thus 
applied.  Tbe  act  of  1891,  now  aab  Judice, 
directs  the  respective  mayors  of  cities  of 
the  first  class  to  appoint  five  residents,  to 
be  known  as  "street  and  water  commla- 
sloners,"  and  It  provides,  amooK  other 
things,  tbatsuch commissioners  shall  have 
all  the  powers  and  capacities  theretofore 
vested  by  existinK  legislation  In  boards  or 
ofiicerB  having  charge  antl  control  over 
the  streets  or  the  water  supply  of  such 
resoectlve  cities.  At  the  passage  of  this 
act  the  streets  of  Newark  werecared  for  by 
a  street  commissioner,  and  the  water 
supply  by  an  aqueduct  board,  each  of 
these  offices  being  vested  with  extensive 
powers.  Consequently  it  appears  that  tbe 
act  Is  plain  to ttals extent:  It  clothes  these 
appointees  of  the  mayor  with  all  the  stat< 
ntury  authority  that  had  been  previously 
possessed  by  tbe  oflScials  whom  they  bad 
superseded.  The  position  taken  against 
this  scheme  by  counsel  was  "that  tbe 
powers  and  duties  of  these  new  municipal 
boards  are  not  defined  except  by  reference 
to  existing  laws,"  and  tor  that  purpose 
making  such  existing  laws  applicable,  and 
which  It  was  contended  was  Inhibited  by 
the  constitutional  provision  above  quot- 
ed.  But  most  assuredly  it  is  a  conclusive 
answer  to  this  argument  to  refer  to  the 
fact  that  this  subject  is  res  adjodicata  In 
this  state.  This  legislation,  in  the  respect 
now  in  question,  is  Identical  with  that 
which  was  sanctioned  by  the  conrt  of  er- 
rors in  Re  Cleveland,  62  N.  J.  Law,  189, 19 
Atl.  Bep.  17,  for  tbe  statute  tested  on  that 
occasion  in  express  terms  provided  that 
"every  power,"  etc.,  "now  existing  In 
any  oflace,"  etc.,  "shall  be  performed  by 
the  board  of  street  and  water  commis- 
sioners in  this  act  provided  for."  It 
seems  obvious  that  this  decision,  entirely 
authoritative,  is  applicable  in  every  re- 
spect in  the  present  Instance.  And  indeed, 
considering  the  matter  independently  of 
autliorlty,  and  looking  at  it  solely  in  the 
light  of  legal  principles.  It  would  appear 
tu  be  pliaiu  that  this  clause  of  tbe  consti- 
tution can  have  no  effect  in  any  caseof  the 
class  to  which  the  one  in  hand  belongs. 
It  can  never  be  applicable  where  there  is  a 
mere  substitution  of  oneofilcerin  tbe  place 
of  another.  Official  authority  resides  in 
the  office,  and  not  tntlie  incumbent;  the 
consequence  being  that  a  change  in  the 
mode  ot  appointment  to  such  office  does 
not  affect  its  powers,  and  the  new  ap- 
pointee win  become  possessed  of  the 
right  to  exercise  all  such  powers  by  the 
sheef  force  of  bis  incumbency,  and  with- 
out any  legislative  declaration  to  that 
effect.  When  an  act  provided  that  the 
Justices  of  this  court  should  ex  oSicIo  be- 
come members  ot  the  orphans'  conrt, 
common  pleas,  and  quarter  sessions,  it 
was  not  deemed  necessary  to  define  the 
powers  they  thereby  acquired.  It  was 
never  donbted  that  each  supreme  court 
Justice  became  at  once  invested  with  all 
the  prerogatives  exercisable  by  any  mem- 
ber ot  the  respective  courts  Just  designat- 
ed. If  a  statute  were  to  be  enacted  re- 
quiring each  mayor  in  each  city  of  the 
state  to  be  chosen  by  its  common  council, 
no  one.  It  Is  presumed,  would  deny  that 


every  one  of  such  officers  would  by  mors 
intendment  of  law  be  entitled  to  exer* 
else  all  the  authorities  theretofore  resk 
dent  in  such  office.  In  the  instance  be- 
fore us,  the  Incumbents  of  the  offices  ap- 
pertaining to  the  streets  and  the  water 
supply  were  by  legislative  decree  dis- 
charged, and  the  mayor's  appointees  took 
tbdr  place,  and  by  force  ot  that  substitu- 
tion, such  appointees  became  entitled  to 
perform  every  function  and  to  exercise 
every  power  that  had  been  legally  petw 
formed  or  exercised  by  their  predecessors. 
In  such  a  transaction  the  offices  them- 
selves undergo  no  change;  what  is 
changed  is  the  method  of  the  appoint- 
ment ot  these  Incumbents.  From  this 
view  it  necessarily  follows  that  this  legis- 
lative grant  to  these  new  officials  of  the 
power  which  had  been  possessed  by  their 
predecessors  Is  altogether  useless  and 
nugatory;  that  the  same  state  of  affaira 
would  exist  without  it  as  with  It;  and 
from  this  conclusion  it  also  necessarily 
follows  that  the  presence  of  such  a  legisla- 
tive grant  in  the  statute  under  considera- 
tion cannot  invalidate  the  statute.  The 
statutory  provision  under  criticism  effects 
nothing';  tbe  result  being  that  It  cannot 
rationally  be  said  to  do  what  this  consti- 
tutional clause  prohibi  ts, — that  is,  toenact 
that  any  existing  law  shall  be  applicabto 
to  the  act  In  which  It  Is  found.  It  has  not 
seemed  to  the  conrt  that  there  Is  even  a 
semblance  ot  substance  in  this  objection. 
With  reB|>ect  to  certain  other  powers  vest- 
ed in  tbese commissioners  this  court  at  the 
present  time  has  no  concern.  Such  grants 
of  power  have  been  e  aborately  criticised 
in  tbe  arguments  of  counsel;  but  such 
criticism,  It  Is  deemed,  had  no  pertinence 
on  this  occasion,  for,  if  it  were  granted 
that  all  these  complementary  powers- 
such  as  the  prerogative  to  enact  city  or- 
dinances within  a  certain  sphere— were 
absolutely  nugatory  and  void,  such  con- 
cession could  not,  even  in  the  most  distant 
degree,  have  any  effect  on  the  Judicial  ex- 
amination now  in  hand.  On  this  informa- 
tion the  only  question  to  be  considered 
and  to  be  decided  Is  whether  these  re- 
spondents have  the  right  to  officially 
supersede  these  relators;  (wd  to  this  ex- 
tent, as  we  have  seen,  such  right  is 
thought  to  be  unquestionable,  and,  upon 
reaching  that  result,  the  present  inquiry 
Is  concluded.  These  grants  of  power  bere 
referred  to  are  easily  separable  from  those 
authorities  that  inhere  in  these  respondents 
by  force  of  their  substitution  in  tbe  place 
of  superseded  officers,  and,  consequently, 
they  can  be  eliminated  without  impairing 
or  In  any  wise  diminishing  this  statute  In 
tts  present  application.  Such  excision 
would  take  place  by  the  operation  of  gen- 
eral legal  rules,  and  there  Is  express  pro- 
vision for  such  a  course  of  treatment  In 
one  of  tbe  sections  of  the  enactment  In 
question. 

There  is  still  another  objection  which  it 
may  be  proper  to  notice  particularly,  as 
it  occupied  a  prominent  place  in  the  argu- 
ments of  counsel.  Itisthls:  thattbestat- 
ute  under  consideration  was  ot  a  purely 
local  character,  and  is  on  that  account 
unconstitutional.  The  line  ot  reasoning 
on  this  subject  ran  In  this  line,  vis. :  That. 


Digitized  by 


Google 


926 


ATLANTIC  BEPOBTEB.  YoL.  22. 


(B.L 


wUlIe  cities  coald  be  classified  on  tbe  loot- 
ing of  population,  nevertheleBs  such  fact 
did  not  autlioriie  leelslation  appertaining 
to  BtreetH  and  water  Bupply,  aa  such  necessi- 
ties are  coinmon  to  all  tlie  municipalities 
of  tlio  state,  be  ttiey  great  or  small.  Tlie 
fallacy  of  tiiis  argument  proceeds  from  a 
misconception  of  the  subject  of  tlie  stat- 
ute to  whicli  it  relates.  It  is  true  that 
streets  and  water  supplies  are  matters 
common  to  all  cities,  no  matter  what 
their  grade;  but  this  legislation  does  nut 
attempt  to  deal  with  these  things  in  this 
wide  point  of  view.  What  it  deals  with 
is  exclusively  the  machinery  by  which 
such  interests  are  to  be  regulated.  If, 
therefore,  municipal  population,  when  It 
is  large,  does  not  reasonably  require  a 
different  kind  of  machinery  from  that 
which  is  suitable  to  a  small  population, 
then  it  wouia  be  plain  that  the  position 
of  the  counsel  of  the  relators.  Just  referred 
to,  would  be  impregnable.  But  such  we 
think  Is  not  the  fact.  It  Is  true  that  tbe 
classification  of  our  cities  is  made  on  the 
basis  of  population,  but  this  term,  in  this 
connection,  included  not  only  the  num- 
ber of  the  inhabitants,  but  also  municipal 
magnitude  in  ail  resiiects;  and  a  city 
largely  populous  must  necessarily  have 
a  great  stretch  of  streets  and  a  water 
supply  of  immense  volume.  It  is  the 
largeness  of  such  necessities  Incident  to  a 
great  population  that  dlffereutiates  cities 
of  the  first  class  from  cities  of  the  other 
classes,  and  the  consequence  Is  that  all 
legislation  regulative  of  such  necessities 
on  account  of  their  magnitude  is  obvious- 
ly constitutional,  as  it  is  germane  to  the 
basis  of  municipal  classification.  In  a 
small  city  tbe  supervision  and  control  of 
the  streets  and  ot  the  water  supply  may 
well  be,  as  it  usually  hns  been,  left  in  tbe 
hands  of  those  intrusted  to  administer 
generally  its  affairs;  but  all  experience 
has  shown  that  sncb  matters  in  large  cit- 
ies can  be  properly  managed  only  by  inde- 
pendent boards,  dul.v  organized  for  the 
purpose;  and  this  Is  little  more  than  say- 
ing that  the  swaddling  bands  of  the  infant 
are  not  the  fit  habiliments  of  the  man. 
"We  have  found  no  force  in  the  proposition 
that,  with  respect  to  tbe  machinery  requi- 
site to  the  management  of  their  streets 
and  water,  tbe  small  and  large  cities  of 
the  state  must  be  similarly  organized. 
Our  conclusion  is  that  these  commission- 
ers appointed  by  the  mayor  under  the  act 
ot  1891  are  legally  in  office.  X.et  judgment 
be  entered  accordingly. 

05  R.  I.  48)  


Hopkins,  Tax  Collector,  v.  TooNa.i 

(SupremeCourt  of  Bhode  Island.   June  18, 1885.) 
Tax/ition — Absesskbkt  List— Desobiption  of 
Pbopebtt— Unobktaintt. 
1.  An  assessment  list  for  town  taxes  con- 
tained  the  property  owner's  name  in  a  column 
headed  "Names,  "  and  in  a  parallel  column,  bead- 
ed "Description, "  his  property  was  designated  as 
"24  a.  home  estate, "   "9  a.  woodland,    Whipple 
lot, "  etc.     Held,  that  payment  of  the  tax  could 
not  be  resisted   on  the  ground  that  tbe  property 
was  insufficiently  described. 

'This  case,  filed  June  IS,  1886,  is  now  published 
by  request,  with  others,  in  order  that  the  Atlan- 
tic Reporter  may  cover  all  cases  in  volume  16, 
Rhode  Island  Reports. 


3.  The  valuation  of  each  lot  wits  Indicated 
by  fieures,  without  dollar-marks,  decimal  points, 
or  other  characters,  and  the  total  amount  of  tax 
was  written,  "12,60. "  Appended  to  the  list  was 
a  certificate  of  the  assessors  that  the  valuations 
were  expressed  in  dollars,  and  the  total  tax  in 
dollars  and  cents.  Held,  that  the  assessment 
was  not  void  because  of  uncertainty  as  to  the 
amounts  of  the  valuations  and  tax. 

Assumpsit  by  Benjamin  B.  Hoplilns, col- 
lector of  taxes  of  tbe  town  of  Scituate, 
against  Cyrus  Young,  for  town  taxes. 
Judgment  for  plaintiff. 

Brown  <E  Van  Slyck,  for  plaintiff.  Col- 
well  &  B&rney,  for  defendant. 

Stiness,  J.  Suit  to  collect  a  town  tax, 
which  tbe  defendant  resists  upon  two 
grounds : 

1.  That  tbe  assessment  list  does  not 
properly  describe  tbe  estates  taxed.  Tbe 
list  is  made  up  as  follows: 


NamM. 

DescrlpUoD.       |  Real  |  Personal. 

Tax. 

Yonng, 

Cyms, 

24  a.  home  «6tate. 

800 

_ 

' 

SOB.  T.  Yonnglot, 

800 

m^ 

»  a.  woodland. 

' 

Whipple  lot, 

200 

— 

11.M 

Unquestionably  a  valid  assessment  mubt 
describe  the  property  assessed  with  suffi- 
cient clearness  and  certainty  to  inform 
the  owner  of  the  assessment,  and  to  show 
upon  what  property  the  tax  is  levied. 
The  description  must  be  satficlent  to  iden- 
tify the  property,  in  case  of  a  sale,  upon 
which  the  tax  has  not  been  paid,  and  the 
property  which  is  to  he  sold  to  pay  the 
tax.  It  does  not  follow,  however,  that 
in  the  assessment  list  a  description  of  tbe 
property  by  metes  and  bounds  is  necessary. 
This  would  be  both  cumbersome  and  im- 
practicable. But,  short  of  this,  it  would 
be  difilcult  to  describe  a  man's  estate 
with  clearer  deflniteness  than  as  bls"faome 
estate, "  of  24  acres,  or  his  "9  a.  woodland, 
Whipple  lot.  "  The  owner  certainly  could 
not  be  misled  by  such  a  description,  and 
others  would  bequite  as  likely  toknowthe 
land  levied  upon  by  these  designations  as 
by  metes  and  bounds.  In  a  deed  a  more 
extended  and  exact  description  would  Toa 
given,  but  such  a  reference  as  this  points 
out  the  tract  that  is  assessed  as  clearly 
as  could  be  expected  in  an  assessment  list. 
If  "Buck  Leap,"  "Far  End  Close,"  a 
house  with  a  certain  number  on  a  certain 
street,  and  the  like,  are  sufficient  for  a 
declaration  in  trespass,  tbe  description 
which  is  given  in  this  case  ought  to  an- 
swer for  the  assessment  list  in  a  town 
tax.  It  is  suggested  by  counsel  that, 
without  a  more  particular  description,  the 
assessors  may  have  erroneously  supposed 
that  the  24  acres  lay  mostly  on  one  side 
of  the  defendant's  bouse,  when,  in  fact, 
the.v  lay  mostly  on  tbe  other,  and  have 
valued  it  accordingly.  We  are  bound  to 
assume.  If  nothing  appears  to  the  contra- 
ry, that  the  officers  assessed  what  they  say 
they  assessed,  the  "home  estate,"  etc. 
The  statute  requires  the  tax-payer,  after 
notice  given  as  in  this  case,  to  bring  in  an 
exact  account  of  bis  ratable  estate,  "de- 
scribing and  specifying  the  value  of  every 
parcel  of  his  real  and  personal  estate;" 
and,  if  he  fails  to  do  so,  be,  "If  overtaxed, 
shall  have  no  remedy  therefor."  If  the 
Individual  is  denied  a  remedy  {or  an  error 
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in  Jadgment  oo  the  part  of  the  aaaeBsora, 
by  reaiion  of  bis  defaalt,  clearly  the  tax 
shcnld  nnt  be  declared  void  be<;auBe  of  the 
same  default  In  falllne  ao  to  describe  his 
property  that  the  assessors  might  know 
with  certainty  what  aud  where  It  was. 

2.  That  the  niannor  in  which  the  valua- 
tiona  and  amount  of  tax  are  carried  ont, 
witboat  dollar-marks  or  other  indica- 
tions to  show  whether  the  figures  stand 
for  dollars,  cents,  or  mills,  Is  so  uncertain 
as  to  render  the  assessment  void.  In 
California,  Illinois,  and  Tennessee  It  has 
been  held  that  defects  of  this  character  in- 
validate and  avoid'  the  tax.  People  v. 
Union,  31  Ca!.  182:  People  v.  Hastings,  84 
Cal.  671;  Lawrence  v.  Fast,  20  III.  838. 
840;  Lane  v.  Bommelmann,  21  III.  148; 
Dukes  v.  Rowley,  24  111.  210;  Randolph  v. 
Metcalf,  6  Cold.  400.  It  should  be  noticed, 
however,  that  in  IllinoiB  and  Tennessee 
the  question  arose  upon  Judgments  against 
delinquent  tax-payers,  where  greater 
strictness  would  be  required,  and  that  the 
decision  In  each  case  proceeds  upon  the 
ground  that  nothing  appeared  by  which 
it  could  be  determined  what  value  had 
been  put  upon  the  property.  In  other 
cases  It  has  been  held  that  a  similar  meth- 
od of  setting  out  values  was  not  invalid, 
because  what  was  meant  sufficiently  ap- 
I>eared,  and  no  one  could  be  mlnled  there- 
by. Gaboon  v.  Coe,  52  N.  U.  518,  624;  Bird 
▼.  Perkins,  33  Mich.  28,  31 ;  State  v.  Min- 
ing Co.,  8  Nev.  15.  The  case  before  us  is 
somewhat  different.  Appended  to  the  as- 
sessment list  Is  a  certificate  by  the  asses- 
aurs,  in  which  they  set  forth  that  the  to- 
tal valuation  of  the  real  and  personal  es- 
tate, each,  is  a  certain  amount  in  dollars, 
and  that  the  total  tax  Is  a  certain  amount 
In  dollars  and  cents.  This,  In  connection 
with  the  other  parts  of  the  list.  Indicates 
the  meaning  of  the  figures,  and  renders 
them  certain.  "Id  certvm  eat  quod  certum 
reddi  potest."  We  think,  therefore,  that 
the  assessment  is  not  void  upon  the 
grounds  claimed,  and  that  the  plaintiff  Is 
entitled  tojndgment.  Judgment  forplain- 
titt. 


(15  R.  I.  96)  ^~~—^ 

McOrath  V.  New  York  &  N.  E.  R.  Co.i 
(Supreme  Court  of  Rhode  Island.  July  9, 1886.) 
Ikjcrt  to  Employe— Assumption  or  Risk. 
A  gang  of  men,  who  had  been  shoveling 
ooal  alongthe  line  of  a  railroad,  started  for  home 
on  a  hand-car,  without  putting  ont  men  in  front 
and  rear  with  red  flags,  as  prescribed  by  the 
rules.  They  were  shortly  overtaken  by  a  special, 
and  one  of  them  was  killed.  Just  before  start- 
ing, the  foreman  said,  "We  have  ample  time  to 
get  home  before  the  regular  train  leaves ; "  at  the 
same  time  announcing  the  time,  which  was  20 
minutes  before  the  regular  was  due  to  leave. 
Held,  that  deceased,  in  common  with  the  fore- 
man and  the  others,  assumed  the  risk  of  going 
without  sending  out  the  signal  flags. 

Trespass  on  the  case  by  Bridget  Mc- 
Orath, administratrix,  against  the  Now 
York  &  New  England  Railroad  Company 
for  the  death  of  intestate,  alleged  to  have 
been  caused  by  the  negligence  of  the  de- 

>  This  case,  filed  July  9.  1885,  is  now  published 
t^  request,  with  others,  in  order  that  toe  Atlan- 
tic Reporter  may  cover  all  cases  in  volume  15, 
Rhode  Island  Reports. 


leodant.    Submitted  to  the  court  on  evi- 
dence taken  at  a  former  trial. 

Charles  E.  Gormaa,  for  plaintiff.  Will- 
iam P.  Shetteld  and  Frank  S.  Aroold,  for 
defendant. 

DuRFKE,  C.  J.  This  Is  the  case  in  which 
we  granted  a  new  trial  at  a  former  term, 
on  the  ground  that  the  verdict  was 
against  the  evidence.  14  R.  I.  357.  The 
parties  have  waived  a  jury  trial,  and  now 
submit  the  case  to  ne  on  the  same  evi- 
dence, the  purpose  of  the  plaintiff  being  to 
urge  upon  us  certain  considerations  not 
before  urged  In  regard  to  the  statute  un- 
der which  the  action  was  brought.  Gen. 
St.  R.  I.  c.  193,  §  16 ;  Pub.  St.  R.  I.  c.  204,  §  15. 
The  language  of  section  15  is:  "If  the  life  of 
any  person,  being  a  passenger  in  an,T 
atage-coach  or  other  conveyance,  when 
used  by  common  carriers,  or  the  life  of  any 
person,  whether  a  passenger  or  not, in  the 
care  of  proprietors  of,  or  common  carriers 
by  means  of,  railroads  or  steam-boats, 
•  •  •  shall  be  lost  by  reason  of  negli- 
gence or  carelessness  of  such  common  car- 
rier, proprietor  or  proprietors,  or  by  the 
unfitness  or  negligence  or  carelessness  of 
their  servants  or  agents,  in  this  state, 
such  commc>n  carriers,  proprietor  or 
proprietors  shall  be  liable  to  damages," 
etc.  The  plaintiff  invites  our  attention 
particularly  to  the  words,  "whether  a 
passenger  or  not, "  and  contends  that  the 
provision  extends,  In  the  case  of  railroad 
and  steam-boat  companies,  to  persons  in 
their  employ  as  well  as  to  persons  simply 
in  their  "care;"  and,  consequently,  that 
such  a  company  becomes  liable  under  the 
statute  if  the  life  of  one  of  its  servants  or 
enrployes  is  lost  by  the  carelessness  of  his 
fellow-servants,  though  at  common  law 
a  master  Is  not  liable  to  his  servant  for  an 
injury  resulting  from  the  carelessness  of  a 
fellow-servant,  if  he  has  used  reosonable 
care  in  selecting  his  servants.  The  ques- 
tion raised  by  the  argument  is  an  impor- 
tant one,  and,  when  it  becomes  necessary 
to  decide  it,  will  merit  a  very  careful  con- 
sideration. We  do  not  think  it  is  necessa- 
ry to  decide  it  in  this  case.  The  ground 
on  which  we  thought  the  plaintiff  waa 
not  entitled  to  recover  when  the  case  was 
before  us  on  the  motion  for  new  trial  was 
not  that  the  intestate  was  a  servant, 
killed  by  the  carelessness  of  a  fellow-serv- 
ant, but  that  he  had  voluntarily  assumed 
the  risk  of  the  accident  by  which  his  life 
was  lost.  If  the  statute  doea  extend 
to  servan  ts  as  well  as  to  passengers,  it 
will  not  be  contended  that  It  imposes  a 
greater  liability  for  servants  than  for 
passtingers;  and  we  are  very  clearly  of 
opinion  that  a  railroad  company  would 
not  be  liable  for  the  death  of  a  passenger 
if  the  passenger  voluntarily  exposed  him- 
self to  the  casualty  by  which  bis  life  was 
lost.  Tn  such  a  case,  if  the  passenger  were 
killed,  his  death  would  be  attributable  to 
his  own  fault,  rather  than  to  the  pom- 
pa  riy's  negligence,  even  If  there  were  neg- 
ligence on  the  part  of  the  compfiny.  The 
Intestate,  as  we  stated  in  the  former  opin- 
ion, knew  the  risk  he  was  running  by  rid- 
ing on  the  hand-car.  The  plalntlO  coo- 
tends  that  the  Intestate  was  under  the 
foreman,    and  therefore  it  must  be  pre- 
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«umed  tbat  be  rode  on  tbe  car  at  the  fore- 
man'scommand  tor  tbe  purpose  of  retam- 
lug  the  car.  The  testimony  was  that  the 
Intestate  was  one  of  a  gan^  of  men  who 
were  employed  on  Thanksgiving  Day  to 
do  a  Job  of  work  shoveling  coal  which 
would  take  abont  ball  a  day,  aad  have  a 
full  day's  pay  for  it.  The  men  bad 
finished  the  job  by  about  11:15  o'clock  a. 
u.  Boon  afterwards  the  foreman  took 
oat  his  watch  and  said:  "It  is  twenty 
tninuten  past  eleven.  We  have  ample  time 
to  get  home  before  the  regular  train 
leaves. "  The  time  for  that  train  to  leave 
was  11:40  A.  m.  Tbe  remark  was  not  a 
command,  but  a  suggestion,  apparently 
put  Interrogatively,  to  ascertain  if  tbe  men 
wanted  to  take  tbe  car  without  precau- 
tions before  the  passing  of  tbe  regular 
train.  The  men  took  tbe  car,  so  far  as  ap- 
pears, without  hesitation  or  objection; 
tbe  intestate  as  willingly  as  tbe  others. 
There  is  nothing  to  show  that  tbe  tore- 
man  would  have  refused  to  take  tbe  prop- 
er precautions—/,  e.,  to  leave  a  man  with 
a  red  flag  behind  and  send  another  before 
— If  tbe  men  had  wished  him  to  do  so ;  but 
It  would  have  necessitated  delay,  and,  ac- 
cording to  the  testimony,  they  were  In  a 
hurry  to  get  home  tor  Thanksgiving. 
Doubtless  tbe  intestate  would  have  been 
permitted  to  walk  if  he  had  preferred  to  do 
flo,  but  probably  he  would  have  felt  bim- 
aelf  aggrieved  If  he  had  not  been  permitted 
to  ride.  The  band-car  was  overtaken 
and  run  Into,  soon  after  starting,  by  a 
special  train,  which  came  as  unexpectedly 
to  the  foreman  as  to  tbe  others,  though 
both  be  and  they  knew  that,  under  the 
regulations,  such  a  train  might  come  upon 
them  unsignaled,  and  therefore  that  tbey 
ran  that  risk  when  tbey  started  without 
sending  out  the  red  flags.  The  foreman 
may  bare  been  more  to  blame  than  the 
others,  because  he  was  foreman;  but  tbe 
carelessness  was  common  to  all.  The 
case  is  not  similar  to  Mann  v.  Print 
Works,  11  B.  1. 152,  lor  there  an  employe 
was  suddenly  called  upon  by  bis  superior 
to  du  a  dangerous  work  out  of  bis  sphere, 
without  knowing  tbe  danger,  or  how  to 
guard  against  It.  Being  ignorant  of  the 
risk,  he  could  not,  nnderthe  circumstances, 
beheld  to  have  accepted  it.  This  case,  in  re- 
opect  of  the  principles  which  ought  to  gov- 
ern it.  Is  more  like  Kelley  v.  Dyeing  Co.,  12 
R.I.  112.    Judgment  for  defendant  for  costs. 


Howell,  v.  Oriffitbb  et  al. 
{Oourtof  Chancery cffNewJeneii.  Sept.  90, 1891.) 

VlUniTT  or  MOBTOAQB— MSKTAL  Capacitt— 
CONSIDESATION. 

1.  In  an  action  to  foreclose  a  mortgage  against 
the  mortgagor's  heirs  at  law  and  his  widow,  the 
devisee  of  the  mortgaged  premises,  his  mental 
incapacity  at  the  time  the  mortgage  was  executed 
was  set  np  as  a  defense.  He  had  been  tor  many 
rears  snbject  to  fits  of  emotional  weeping,  wliiat 
In  BO  wise  aSected  his  mental  powers,  and  at  the 
time'  the  mortga^^  was  executed  he  was  greatly 
disturbed  by  business  embarrassments.  His  wi  fe, 
children,  and  some  of  his  employes  testified  that 
at  Uie  time,  and  until  his  death,  he  had  mental 
aberrations,  which  consisted  mainly  of  fits  of 
weeping  and  temporary  forgetfalness,  indicating 
a  failure  of  his  mental  powers  When  the  mort- 
gage was  executed  he  was  carrying  on  an  exten- 


sive business,  and  he  snbseqnestly  bonglit  land, 
wrote  his  will,  which  was  duly  admitted  to  pro- 
bate, audited  the  aooounts  of  a  bnsinees  ooncorn 
until  bis  death,  made  several  payments  on  said 
mortgage,  drew  up  statements  of  the  amount 
due,  and  took  receipts  In  his  own  handwriting, 
all  of  which  were  accurate,  and  manifested  a 
full  understanding  thereof,  and  attended  to  all 
of  his  ordinary  affairs.  The  mortgage  was  exe- 
oated  openly,  aod  Joined  In  by  his  wife,  and  there 
Is  no  proof  that  at  the  time  of  Ita  execution  be 
was  suffering  from  a  fit  of  forgetfalness.  The 
physician  who  attended  him  was  not  called  as 
a  witness,  although  he  was  procurable,  nor  was 
any  expert  witness  called  to  testify  as  to  the 
condition  of  his  mind.  To  a  suit  between  the 
same  parties  to  foreclose  a  mortgage  on  the  same 
property,  executed  nearly  two  years  later,  for  a 
smaller  sum,  no  defense  was  made.  Held,  that 
the  evidence  was  Insulflcient  to  show  the  mort- 
gagor's want  of  mental  capacl^. 

2.  Where  mortgages  for  tl8,000  are  glren  on 
an  accounting  which  shows  a  balance  due  the 
mortgagee  of  at  least  125,000,  and  the  mortgagtnr 
for  three  years,  nntil  his  death,  pays  the  interest 
on  and  acquiesces  in  the  mortgages,  the  heirs 
of  the  mortgagor  hare  no  standing  to  dispute  the 
validity  of  the  mortgages  for  want  of  considera- 
tion. 

In  equity.  Suit  by  Zopbar  C.  Howdl 
against  Sarah  A.  Grifllttas  et  al.  to  fore- 
close certain  mortgages.  Decree  for  com* 
plainant. 

Charles  C.  Lester  and  Bergen  <fi  Bergen, 
tor  complainant.  Bevjamin  D.  Sbrere,  for 
defendants. 

PiTNBT,  V.  G.  This  is  a  bill  to  forccloae 
two  mortgagee  covering  the  same  prem- 
ises, one  for  f  15,000,  dated  January  17, 
1884,  and  the  other  for  $8,000,  dated  De- 
cember 11, 1876,  both  executed  by  WllPam 
Griffiths  to  the  complainant  to  seeore 
bonds  of  the  same  date  and  amount  given 
by  Qriffltbs  to  tbe  complainant.  Tbe 
bondsman  and  mortgagor  Is  dead,  aod 
bis  widow  and  helm  at  law  are  made  par- 
ties defendant.  It  tnms  out  that  the  dece- 
dent made  a  will,  wblcb  has  been  duly  ad- 
mitted to  probate,  devising  the  mort- 
gaged premises  to  his  widow.  Tbe  widow 
and  the  heirs  at  law,  who  are  her  chil- 
dren, have  severed  In  their  anBwers,whlcb, 
however,  set  up  tbe  same  defenses  In  tbe 
same  language.  There  should  have  been 
but  one  answer.  Tbe  validity  of  the  sec* 
end  mortgage  for  f3,000,  Is  admitted. 
The  validity  ot  the  first  mortgage  tor  $16,- 
000  Is  attacked,  and  a  cross-bill  is  Incor- 
porated In  each  ot  the  answers,  praying 
that  it  may  be  delivered  up  and  canceled. 
The  ground  of  the  attack  is  twofold; 
First,  that  at  its  date  tbe  decedent  mort. 
gagor  was  Incompetent,  through  mental 
failure  and  Infirmity,  to  transact  Impor- 
tant business;  and, secoat/,  tbat  complain- 
ant took  advantage  ot  such  infirmity  to 
procure  from  him  the  security  in  question 
In  payment  of  a  balance  pretended  to  be 
due  him  in  settlement  ot  certain  compli- 
cated business  transactions  between  them, 
when  In  tact  no  such  anm  as  $15,000  was 
due  complainant,  but  tbe  real  balance  was 
in  favor  of  tbe  mortgagor.  The  ques- 
tions presented  by  tbe  record  are  mainly, 
If  not  wholly,  ot  fact,  and  are  simply 
those  presented  by  tbe  defenses  above 
stated. 

With  regard  to  the  mental  condition  ot 
tbe  deceased,  the  admitted  lacta  are  -  that 
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before  and  at  tbe  time  of  the  gIvI&K  of  the 
mortgase  In  qnention— January,  1884 — he 
w&a  very  much  distressed  and  disturbed 
by  tlio  condition  of  his  basinefits affairs  and 
the  lieavy  pecuniary  losses  which  about 
that  time  became  disagreeable  certain- 
ties. Hie  wife,  children,  and  some  nt  his 
employes  swear  to  mental  aberrations 
and  dletnrbances  onder  which  be  labored 
before,  at,  and  after  tbe  date  of  the  mort- 
gage In  question,  and  which  continued  un- 
til his  death  In  October,  1887.  They  con- 
sisted mainly  of  fits  of  weeping,  and  occa- 
sional RpellM  of  temporary  forgetfulnesB, 
which  indicated  a  failure  of  his  mental 
powers.  But  it  Is  to  ba  remarlsed  that, 
although  about  the  time  the  disputed 
mortgage  was  executed  be  suffered  from 
an  illness  which  required  and  received 
medical  attention,  and  tbe  physician  who 
attended  him  was  within  reach  of  the  de- 
fendants, yet  he  was  not  called  as  wit- 
ness, nor.  Indeed,  was  any  expert  evi> 
denc'e  offered  upon  the  subject  of  his  men- 
tal condition.  Furtber.'the  admitted  fact 
Is  that  be  was  at  the  time  carrying  on, 
with  the  aid  of  his  sons — mhool-boy  lada 
—and  clerks,  a  large  business  as  a  clothier 
■and  tailor,  to  which  he  gave  his  personal 
attention;  that  be  continued  it  until  it 
was  in  1886  Anally  closed  up ;  that  be  then 
engaged  in  buslnesB  as  a  real-estate  agent; 
bought  land  on  bis  own  and  other  ac- 
counts; wrote  bis  own  will  as  late  as  Sep- 
tember, 1886,  which  was  duly  admitted  to 
probate;  acted  monthly  until  his  deatb 
as  one  of  an  auditing  committee  to  audit 
the  accounts  of  the  Kaighns  Point  Ferry 
Company.  Besides,  he  made  several  pay- 
ments on  account  of  the  piindpal  of  tbe 
disputed  mortgage,  and  made  up  state- 
ments of  tbe  amount  due,  and  took  re- 
ceipts in  bis  own  handwriting,  all  of 
which  are  accurate,  and  In  a  businees-like 
form,  and  manifest  a  full  understanding 
of  the  matter  in  hand.  There  is  proof 
that  be  had  been  subject  for  many  years 
to  emotional  fits  of  weeping,  which  in  no 
wise  affected  bis  mental  powers.  I  think 
that  the  result  of  the  evidence  is  to  show 
little,  if  anything,  more  of  mental  failures 
than  a  liability  to  temporary  and  fugitive 
fits  of  forgetfulness,  which  for  a  moment 
rendered  him  incapable,  but  which  soon 
passed  away;  and  that,  tn  bis  ordinary 
condition,  he  was  competent  to  attend  to 
and  did  attrad  to  all  his  ordinary  affairs, 
including  the  soccessfnl  winding  up  of  his 
bnsiness  as  a  clothier,  and  on  no  occasion 
did  he  make  any  mistakes,  or  show  men- 
tal disability.  Tbe  execution  of  the  mort- 
gage In  question  was  not  done  secretly, 
but  openly.  In  the  usual  manner,  and  was 
Joined  in  by  his  wifet  the  present  defend- 
ant. There  i»  no  proof  that  it  was  exe- 
cuted at  a  time  when  be  was  suffering  from 
one  of  his  fits  of  forgetfiiineea.  Under  these 
circumstances,  and  considering  that  no 
d^ense  Is  set  up  to  tbe  second  mortgage, 
executed  nearly  two  years  later,  it  isman- 
Ifest  that  tbe  only  defense  which  can  pos- 
sibly avail  tbe  defendant  Is  that  of  want 
of  consideration ;  or.  In  other  words,  that 
deceased  was  Induced'  to  give  the  mort- 

fage  for  more  than  was  actually  due  from 
ith. 

The  disturbed  state  of  his  nervous  sya- 
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tern,  his  advanced  yeaiv,  and  the  fact  that 
one  Important  element  of  a  projlter  settle- 
ment of  the  accounts  between  tbe  parties 
seems  to  have  been  entirely  overlooked 
and  Ignored  by  complainant,  has  led  me  to 
follow  with  the  utmost  care  of  which  I 
am  capable  tbe  learned  counsel  of  tbe  de- 
fendant in  his  very  able  attempt  to  show 
the  alleged  lack  of  consideration.  The 
proofs  show  that  the  complainant  and 
tbe  decedent  wure  life-long,  business  and 
personal  friends  and  associates.  They  had 
apparently  the  utmost  confidence  and  re* 
spect  and  love  for  each  other.  Complain- 
ant apparently  had  the  greater  pecuniary 
resources.  In  or  about  1871  they  pur- 
chased on  joint  account  certain  parcels  of 
real  estate,  some  in  Philadelphia,  and 
some  In  Camden,  N.  J.  The  purchase 
price  was  paid  by  the  complainant,  and 
the  title  taken  in  bis  name,  be  giving  de- 
cedent a  written  declaration  of  trust.  The 
BubMcqnent  dealings  with  these  properties 
produced  long  and  complicated  accounts, 
in  whiota  the  parties  are  not  entirely  in  ac- 
cord. In  1879  decedent,  being  minded  to 
go  into  the  clothing  business  in  Philadel- 
phia, where  both  parties  resided,  bor- 
rowed for  that  purpose  from  the  com- 
plainant f5,000  upon  a  special  agreement 
entered  into  between  the  parties,  by  which 
It  was  provided  "  that  said  party  of  tbe 
first  part,  having  loaned  said  party  of  tbe 
second  part  five  thousand  dollars  to  ena- 
ble bim  to  associate  himself  with  several 
gentlemen  to  carry  on  tbe  ready-made 
clothing  business  at  S.  K.  corner  of  Sev- 
enth and  Market  streets,  it  is  hereby  un- 
derstood and  agreed  that  said  loan  shall 
bear  interest  at  the  rate  of  6  i)er  cent,  per 
anntim,  payable  semi-annually,  and  shall 
continue  as  a  loan  until  the  partnership 
now  entered  into  or  about  being  entered 
into  Shall  terminate.  It  is  also  under- 
stood and  agi-eed  that  said  party  of  the 
first  part  shall,  in  addition  to  the  interest 
on  the  amount  advanced,  as  above  stated, 
receive  of  the  party  of  the  second  part 
one-half  of  the  net  profits  to  which  he,  the 
said  party  of  the  second  part,  may  be  en- 
titled from  said  business;  and  it  Is  also 
understood  and  agreed  between  tbe  par- 
ties that,  should  any  loss  of  any  part  or 
the  whole  of  said  loan-  or  sum  advanced, 
as  above  stated,  arise.  It  shall  be  equally 
borne  by  tbe  parties  to  this  agrsement. " 
It  will  be  observed  that  the  loss  there  pro- 
vided for  was  limited  to  one-half  the  sum 
so  advanced.  Deceased  entered  into  and 
carried  on  the  business  in  connection  with 
a  Mr.  Frank  Brown  and  three  others,  un- 
der tbe  name  of  Brown  &  Co.,  limited. 
It  was  soon  found  that  the  $5,000  at  first 
advanced  was  quite  fnsufflclent,  and  more 
moneys  were  advanced  by  the  complain- 
ant. On  tbe  8d  of  February,  1881,  two 
years  after  the  business  was  launched, 
and  after  all  tbe  partners  except  Brown 
and  OriiBths  bad  retired,  Griffiths  and  his 
remaining  partner.  Brown,  executed  to 
the  Complainant  a  bond,  with  warrant  of 
attorney,  to  confess  judgment  to  secure 
$50.0U0.  Tbe  object  of  this,  as  stated  by 
the  defendauts'  couusel  in  hfs  brief,  was 
to  givecomplainant  power  over  Brown  to 
be  used  in  decedent's  interest.  At  the 
same  time  the  complainant  gave  Griffiths 
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a  writinj;.  prepared  by  the  latter,  doclar- 
ing  that  the  bond  was  given  as  collateral 
to  the  notes  of  Brown  &  Co.,  Limited,  and 
providing  for  a  stay  of  execution  should 
Judgment  be  entered,  and  containing  this 
clause:  "I  also  certify  that,  in  case  loea 
arises  from  carrying  on  of  said  buBiness, 
I  agree  and  bind  myself  to  assume  one- 
half  of  any  loss  that  may  fall  to  the  share 
of  said  W.  Griffiths."  This  clause,  it  is 
claimed  by  complainant,  was  inserted  in 
the  paper  signed  by  him  without  his 
knowledge,  and  was  overlooked  by  him 
at  its  execution,  and,  as  is  alleged  by  the 
defendants,  entirely  ignored  at  the  settle- 
ment which  resulted  in  the  bond  and 
mortgage  in  question.  Brown  &  Co.,  Lim- 
ited, dissolved  In  the  spring  of  1882,  and 
the  business  was  continued  from  that 
time  until  1886  by  decedent  alone,  under 
the  name  of  Griffiths  &  Co.  Me  seems  to 
have  made  two  rests  or  divisions  in  his 
business  between  1882  and  1S86,  making 
three  distinct  periods  and  sets  of  books, 
described  as  Griffiths  &  Co.  "No.  1,"  "No. 
2, "  and  "  No.  8. "  In  the  mean  time,  and 
up  to  1882,  his  indebtedness  to  the  com- 
plainant was  steadily  increasing,  and  the 
latter  began  to  urge  bim  to  make  an  as- 
signment and  close  up  his  business,  but  be, 
without  absolutely  refusing,  objected,  and 
deferred  action  through  the  years  1882  and 
1883,  and  up  to  the  date  of  the  mortgage 
in  January,  1884.  The  condition  of  the 
accounts  between  the  parties,  however, 
was  a  matter  of  frequent  conference  be- 
tween them,  and  was  well  understood. 
The  retiring  partner.  Brown,  bad  no  prop- 
erty out  of  which  anything  could  at  pres- 
ent be  made  by  execution,  and  so  Judg- 
ment was  never  entered  on  the  fSO.OOO 
bond,  although  the  amount  of  the  firm's 
indebtedness  to  complainant  exceeded  that 
amount.  Finally,  in  January,  1884,  ac- 
cording to  complainant's  account,  he  pro- 
posed to  Griffiths  to  give  up  a  large  part 
of  the  claim  against  him,  and  to  deliver 
to  him  all  bis  notes  for  money  loaned, 
and  to  assign  to  him  or  to  his  use  the 
$50,000  bond  executed  by  him  and  Brown, 
U  he,  Griffiths,  would  release  to  complain- 
ant his  interest  In  the  real  estate  held  in 
trust  for  the  two,  and  give  him  the  mort- 
gage now  in  question  for  f  15,000,  and  this 
proposition  was  accepted  by  Griffiths  and 
carried  out.  The  evidence  on  complain- 
ant's part  tends  to  prove  that  the  settle- 
ment was  made  after  long  and  full  delib- 
eration, and  there  is  no  proof  that  Mr. 
Griffiths  was  driven  to  act  with  undue 
haste.  No  statement  of  affairs  was  made 
up  between  them  except  as  to  the  real-es- 
tate transaction,  nor  was  any  balance 
struck.  Compiainant'sdemand  for  money 
loaned  for  use  in  the  tailoring  business 
iras  about  $65,000,  besides  interest,  and 
vas  represented  as  to  $60,000  by  promls- 
•ory  notes,  hereafter  to  be  mentioned. 
Complainant  was  also  largely  in  advance, 
as  the  statement  showed,  on  account  of 
the  real  estate  held  in  trust,— nearly  or 
quite  enough,  as  he  thought  and  claimed, 
to  absorb  all  the  decedent's  Interest  in  it, 
and  be  felt  that  he  was  making  a  present 
to  Griffiths  of  nearly  $50,000  by  accepting 
the  bond  and  mortgage  in  question  in  full 
satisfaction  of  bis  demand.    Thed<dend- 


ants  deny  this,  and  allege  that,  after  tak- 
ing into  account  one-half  tbe  losses  nt 
Brown  &  Co.,  Limited,  a  balance  would 
be  due  to  Mr.  Griffiths  from  tbe  complain- 
ant. 

In  ascertaining  tbe  true  state  of  the  ac- 
counts between  tbe  parties  we  must  Orst 
charge  Mr.  Griffiths  with  the  amount  due 
from  him  to  complainajit  Jcmnary  17, 1884, 
for  money  advanced  for  the  tailoring 
business,  and  Interest;  second,  we  must 
credit  him  with  complainant's  proper 
share  of  losses  in  tbe  tailoring  business; 
third,  we  must  charge  Griffiths  with  one- 
half  the  excess  of  moneys  advanced  by 
Griffiths;  fourth,  we  must  credit  bim  with 
one-half  the  value  of  tbe  real  estate.  Tak- 
ing tliese  items  In  their  order,  we  will  in- 
quire- 
First.  As  to  tbe  amount  due  for  money 
loaned  in  the  tailoring  business.  Com- 
plainant claims  about  $65,000  of  principal, 
besides  interest.  Defendants  admit  about 
$41,000.  (I  use  round  figures.)  Complain- 
ant swears  that  he  delivered  up  to  the  de- 
ceased at  the  execution  of  tbe  mortgage 
$60,000  In  notes,  and  he  produces  a  list  of 
them,  taken  from  his  blll-tK>ok.  The  de- 
fendants admit  that  divers  notes  were  de- 
livered up,  but  they  do  not  produce  them. 
To  this  $60,000  of  notes  delivered  up  com- 
plainant adds  the  original  $5,000,  loaned 
as  capital.  Tbe  $60,000  In  notes  delivered 
up  consisted  of  $40,000  of  notes  of  Brown 
&  Co.,  dated  prior  to  January  1, 1883.  and 
of  $20,000  of  Griffiths  &  Co.,  dated  on  that 
day;  and  complainant  produces  a  state- 
ment in  Griffiths'  handwriting,  showing 
that  these  $20,000  of  notes  of  Griffiths  &  Co. 
were  given  in  place  of  a  like  amount,  less 
discount,  of  Brown  &  Co.'s  notes  surren- 
dered, I  have  examined  complainant's 
bill-book,  and  found  all  these  notes  there 
duly  registered,  and  no  entries  which  dis- 
credit complainant's  statements,  but 
everything  to  corroborate  them.  I  find 
there  is  no  registry  or  trace  of  any  note 
which  could  have  been  taken  for  the  orig- 
inal advance  of  $5,000  capital,  the  first 
note  registered  made  by  Griffiths  being 
dated  July  22,  1875,— nearly  six  months 
after  the  advance  was  made.  Defendants 
attempt  to  meet  this  statement  of  the 
complainant  by  producing  the  result  of  a 
study  of  Brown  &  Co.'s  books,  made  by 
an  expert  accountant.  This  shows  a  loss 
by  Brown  &  Co.,  Limited,  of  $45,680.29, 
and  the  expert  swears  that  this  loss  was 
made  up  of  tbe  original  capital,  $5,000,  ad- 
vanced by  the  complainant,  and  $40,900  of 
unpaid  notes  as  shown  by  tbe  books;  and 
defendants  argue  from  this  result  that 
there  could  have  been  no  more  than  $41,- 
000  due  the  complainant  from  Brown  & 
Co.,  Limited.  Bat  this  reasoning  omits 
the  Item  of  merchandise  turned  over  by 
Brown  &  Co.,  Limited,  to  Griffiths  &  Co.. 
in  1882,  the  amount  of  which  is  not  given 
by  tbe  expert,  but  which  may  well  have 
amounted  to  $19,000  or  $20,000,  and  wtai<<h. 
in  balancing  Brown  &  Co.'s  affairs,  would 
be  represented  by  the  additional  indebted- 
ness of  $20,000.  I  do  not  understand  de- 
fendants' counsel  to  contend  tbat  tbe 
firm's  books  did  not  show  tbe  existence 
of  the  $20,000  of  notes  of  Griffiths  &  Co., 
given  in  place  of  a  like  amount  of  Brown 
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A^-o.,  Limited,  notes,  ana  tbat  tbey  were 
unpaid.  This  indicates  that  tbe  actaal  in- 
debtedness o{  Brown  A  Co.,  Limited,  at 
the  dissolution  of  that  firm  mast  have  been 
about  fed,000,  represeuted  by  profit  and 
loss,  946,000,  and  920,000  ot  mercbandiae, 
which  was  tnrned  orer  to  the  new  firm  ot 
Orifiiths  &  Co.,  and  paid  for  toy  notes  of 
tbat  amount  ot  that  firm,  which  were 
turned  over  to  the  complainant  In  pay- 
ment of  a  like  amount  of  Brown  &  Co., 
Limited,  notes.  At  drat. and  when  on  the 
stand,  the  complainant,  who  is  far  ad- 
vanced in  years,  seems  to  have  thought 
tbat  the  notes  surrendered  by  him  to  Orit- 
flths  at  the  time  the  mortgage  In  question 
was  given  covered  the  entire  indebtedness, 
including  the  original  advance  ot  95,000, 
but  at  the  close  of  the  case  bis  counsel 
produced  receipts  given  blm  by  Grifllths 
showing  the  payment  ot  that  sum  of  95,- 
000  in  two  installments,  tor  which  no  notes 
appear  to  have  been  taken.  Fur  these 
reasons  I  am  satisfied  that  Griffiths  must 
be  charged  with  965,000  on  this  account, 
and  that  tbe  complainant  Is  entitled  to 
Interest  on  that  sum. 

Second.  As  to  the  losses  of  Griffiths  ft 
Go.  In  this  business.  Tbe  contract  of  Feb- 
ruary, 1879,  it  will  be  observed,  limited 
complainant's  contribution  to  one-half  ot 
so  much  of  the  95.000  contributed  as  capi- 
ta] as  should  be  lost.  That  would  be  92,- 
500.  The  contract  of  February,  1881,  puts 
on  him  the  burden  ot  "  one-half  of  any  loss 
that  may  fall  to  the  share  of  said  W.  Grif- 
fiths "in  the  business  of  Brown  &  Co.,  Lim- 
ited. What  does  that  language  mean? 
The  agreement  of  1879  provides  that  com- 
plainant should  have  one-half  not  of  all 
tbe  profits  of  Brown  &  Co.,  but  one-half 
ot  tbe  net  profits  to  which  he  (Griffiths) 
may  be  entitled  from  said  busiuess,  in 
which  others  were  to  be  and  were  associ- 
ated with  him.  The  agreement  of  1881 
was  a  supplement  to  the  other,  and  Is  In 
part  materin.  It  seems  to  me  tbat  tbe 
meaning  of  tbe  words,  "any  loss  tbat  may 
fall  to  tbe  share  of  W.  Griffiths,"  in  tbe 
business  of  Brown  &  Co.,  Limited,  refers  to 
his  proper  share  as  between  him  and  his 
partners  of  the  losses  in  tbe  venture.  To 
bold  that  it  means  that  tbe  complainant 
was  bearing  one-half  of  tbe  entire  losses 
In  the  business  is  to  strike  out  the  words, 
"thatmayfall  to  tbeshareotW. Griffiths." 
What  was  the  proper  share  ot  Griffiths  as 
between  him  and  his  partner  in  that  loss 
does  not  affirmatively  appear.  There 
were,  at  first,  five  partners.  The  articles 
of  association  donotshowbowtbe  proflts 
were  to  be  divided.  Three  ot  the  five  soon 
went  out.  Brown  and  Griffiths  alone  re- 
mained at  the  date  ot  the  agreement  ot 
February,  1881.  The  presumption  is  that 
tbe  losses  were  to  be  equally  divided  be- 
tween them,— Brown  and  Griffiths.  That 
would  make  Griffiths'  share  one-half.  Tbe 
fact  tbat  Brown  proved  irresponsible  can- 
not change  the  contract  between  these 
parties.  Griffiths'  share  ot  tbe  loss  was 
therefore  923,000,  and  the  one-half  of  that 
would  be  911,500.  But  as  the  946.000  loss 
included  the  original  capital  of  95,000,  and 
as  the  agreement  ot  1879  provided  that  the 
complainant  was  to  share  one-halt  of  that, 
we  must  add  to  this  911>500  one  quarter 


of  96,000,— 91 .260,— making  the  complain* 
ant's  total  share  of  the  losses  912,750. 

Third.  The  excess  of  moneys  paid  by 
complainant  on  account  of  real-estate 
transactions.  In  September,  1888,  and 
prior  to  the  settlement  ot  January  17, 
1884,  and  In  preparation  for  It,  complain- 
ant caused  to  be  prepared  from  his  own 
book  tabulated  statements  ot  these  real- 
estate  purchases  and  payments  on  account 
of  them  by  both  parties,  and  submitted 
them  to  Mr.  Griffiths.  They  are  produced 
by  tbe  complainant,  and  show  marks  ot 
Griffiths'  examination  of  them.  I  am  sat- 
isfied that  he  examined  them  and  re- 
turned them  to  the  complainant,  and 
tbe  only  complaint  or  criticism  he  ap- 
pears to  have  made  upon  them  was 
that  complainant's  computation  of  in- 
terest on  his  advances  amount,  in  some 
degree,  to  compounding,  but  he  agreed  to 
settle  In  accordance  with  them.  By  these 
statements  complainant  had  advanced 
923,134,  and  Griffiths  had  advanced  98,647, 
leaving  the  complainant  in  advance  over 
Griffiths  919.507.  Defendants'  counsel,  in 
his  printed  argument,  by  a  long  series  ot 
calculations  reduces  this— as  he  claims— 
tu  about  99,000,  but  I  was  unable  to  fol- 
low him  or  adopt  his  results,  and  must 
charge  Griffiths  with  one-half  of  this  sum 
ot  919,507,  making  99,760. 

Foartb.  Tbe  value  of  the  real  estate. 
Oomplainunt  relies  upon  Its  cost  and  tax- 
able value.  Defendant,  without  any  di- 
rect evidence— upon  wbi6h  I  can  place  any 
value— on  the  point,  deduces  from  collat- 
eral circumstances  its  value  as  follows: 

Philadelphia  real  estate «3e,000 

Camden  real  estate. .'. 18,000 

•49,000 

I  am  by  no  means  sattsfled  that  it  was 
worth  any  such  money,  but,  takiqg  It  at 
that  figure,  Griffiths'  interest  in  it  would 
be  924,500. 

Having  now  the  tour  items  necessary 
torstriklng  a  balance  between  tbe  parties, 
and  putting  them  together,  the  account 
would  stand  thus: 
Charge  Qrlfflths'  money  advanoed  in  the 

tailoring  business 165,000 

Interest  (say) B,000 

Half  of  complalnaat**  ezoesa  ot  advaooes 

onreal  estate. 0,7iS0 

•70,750 
Cr.  Qrlfflths  )4  loss  ip  the  Imsineas  as 

above  stated. •12,750 

Half  the  value  of  real  estate..: ai,500 

•87,860 

Deducted  from'. $l9,TtO 

87,860 

Leaves  due  the  complainant , •43,600 

—Or,  if  we  should  credit  Griffiths  with 
one-halt  instead  of  one-quarter  of  tbe 
whole  loss  in  business  of  Brown  &  Co., 
Limited,  and  for  that  item  we  should  de- 
duct. In  addition,  910,250,  there  would 
still  be  due  932,230.  Or,  If  we  take  the 
defendants'  counsel's  figures  of  the 
amount  of  the  contribution  of  each  party 
to  tbe  cost  of  the  real  estate,  (find  item 
above,)  and  credit  him  with  the  one-half 
of  the  dlRerence  between  his  statement 
and  complainant's  statement,  (95,000,)  w* 
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sbQulcl  haye  still  t27,250  due  the  complain- 
ant. So  tbat  tbere  is  no  mode  of  stating 
tJ^e  accounts  between  the  parties  at  all 
approaching  to  fairness  that  will  show 
Griffiths'  indebtedness  to  complainant  at 
the  date  of  the  mortgage  at  less  than  $25,- 
000.  Defendants'  counsel,  however,  con- 
tended that  under  the  contract  of  1881, 
before  quoted,  complainant  should  be 
charged  with  one-halt  of  the  losses  in  busi- 
ness of  Griffiths  &  Co.  after  the  dissolation 
of  Browu  &  Co.,  Limited,  and  Brown's 
departure,  and  again  alter  the  settlement 
of  1884.  This  contention  is  untenable, 
and.  In  fact,  not  arguable.  In  the  light 
of  this  exposition  of  affairs  between  the 
parties,  the  conduct  of  Griffiths  In  making 
payments  on  account  of  this  disputed 
mortgage  tor  two  years  after  it  was  made 
Is  signlQcant,  and  as  It  seems  to  me  quite 
conclpslve.  The  defendants' counsel  shows 
a  small  balance  due  to  Griffiths  by  charg- 
ing complainant  with  one-hulf  the  com- 
bined losses  of  Brown  &  Co.,  Limited  and 
Griffiths  &  Co.,  No.  1,  No,  2.  and  No.  3; 
also  with  one-half  of  the  ralue  of  the  real 
estate  at  the  extravagant  figures  above 
given ;  and  crediting  him  with  only  941,000, 
Instead  of  ¥65,000,  on  account  of  moneys 
advanced  to  the  business.  I  think  this  Is 
not  a  fair  mode  of  stating  the  acconnt, 
and  I  do  not  accede  to  it.  I  think  that 
the  evidence,  oral  and  documentary, 
shows  Mr.  Griffiths  to  have  had  capacity 
ample  to  enable  him  to  judge  of  the  value 
of  the  land,  to  ascertain  and  know  the 
state  of  the  accounts  between  them,  and 
to  understand  the  whole  affair.  He  lived 
for  three  years  after  the  mortgage  was 
given,  and  took  po  measures  to  right  any 
wrong  he  bad  suffered.  It  would  require 
a  much  stronger  case  of  mistake  than  the 
defendants  have  made  to  warrant  the 
court  in  disturbing  such  a  settlement, 
made  under  such  rircumstances,  and  so 
ratified.  I  will  advise  a  decree  for  the 
complainant  on  botb  hla  mortgages. 


(49  N.  J.  a.  178) 

McFabden  v.  May's  Landinq  &  £.  H.  C. 
S.  Co.  et  Hi. 

(Court  of  Chancery  df  New  Jeney:   Oct  39, 1891.) 

FOBECI.OSVBS  OF  RAILROAD  MOBTSAQB  —  BuiT  BT 

Boin>Hoi.DEB,— Powers  of  Tbcbtbb — Balb. 

1.  The  holder  of  any  one  of  a  series  of  bonds 
secvred  by  a  mortgage  made  to  trustees  may,  on 
refosal  of  tbe  trastees  so  to  do,  maintain  a  suit 
for  tbe  ferecIoBure  of  the  mortgage,  for  default 
In  the  jpayraeDt  of  interest. 

iS.  Sucb  suit  ordinarily  should  be  brought  by 
tbe  bondliolder  In  behalf  of  himself  and  all  other 
bondholders,  but  an  averment  to  this  effect  is 
unnecessary,  when  default  has  been  made  only 
on  the  bonds  held  by  complainant. 

-8.  Powers  given,  by  the  terms  of  the  mort- 
gage, to  the  trustee  after  default,  for  a  stated 
penod,  In  the  payment  of  Interest,  to  take  pos- 
session of  the  mortgaged  property,  and  sell  the 
same,  and  apply  the  proceeds  to  the  payment  of 
interest  and  principal,  do  not  change  the  con- 
struction of  the  mortgiwe,  as  to  the  time  when 
the  principal  becomes  due,  so  as  to  authorize  a 
foreclosure  for  the  principal  as  well  as  interest 

4.  Powers  of  sequestration  and  sale,  given  to 
the  trustee,  are  camalative  remedies,  which  do 
not  affect  the  established  remedies  of  the  courts. 
Wheirs  bondholder,  on  refusal  of  the  trustee  to 
act  iirosecutea  a  suit  in  his  own  name,  for  tbe 
ft^mtut  of  overdue  interest  by  tlie  forisdosoxe 


of  the  mortgage,  he  1*  restricted  to  tbe  usual  rem- 
edies of  the  court  appropriate  to  that  purpose. 

6.  On  foreclosure  for  unpaid  ipterest,  tlie 
principal  not  being  due,  only  so  inuch  ot  tbo 
property  as  maybe  necessary  to  raise  the  amount 
due  should  be  sold,  if  the  property  is  divisible 
withoat  material  injury  to  the  seourlty. 

6.  Unless  it  appears  to  the  contrary,  the 
court  will  assume  that  the  «itlre  plant  of  a  rail- 
road, embracing  its  real  and  personal  estate  and 
franchises.  Is  an  entirety,  the  elements  of  which 
are  so  essentially  Intermingled,  and  each  so  In- 
dispensable to  the  value  of  tne  other,  that  they 
cannot  be  separated  without  material  injury  to 
the  value  of  each. 
(SyUalnu  by  t/ie  Court) 

Suit  by  ('harles  McFadden  against  the 
May's  Landing  &  Egg  Harbor  City  Rail- 
road Company  and  others,  to  foreclose  a 
mortgage.    Decree  for  complainant. 

P.  L.  Voorbf^a  and  Wm.  S.  Gummere, 
for  complainant.  M.  P.  Grey  and  S,  B. 
Grey,  for  defendant  railroad  company. 

Gbkrn,  V.  C.  This  snit  la  to  foreelose 
a  railroad  mortgage.  The  complainant 
allegeH.tbat  he  is  the  owner  and  holder 
of  19  bonds,  of  f500  each,  of  tbe  May's 
Landing  &  Egg  Harbor  City  Railroad 
Company,  on  which  there  has  been  default 
in  the  payment  of  the  semi-annual  inter- 
est since  tbe  let  day  of  October,  1883. 
These  bonds  are  part  of  a  series  of  75 
bonds,  ea«^  of  S500,  numbered  consecative- 
ly  from  1  to  76,  amounting  in  tbe  aggre- 
gate to  (37,600,  and  payable  October  1, 
1900,  With  interest  at  tbe  rate  ot  7  percent, 
per  annum,  payable  halt  yearly,  on  tlie 
let  days  ot  April  and  October  in  each  year, 
on  presentation  and  delivery  of  tbe  prop- 
er coupon  thereto  annexed  at  the  oiBce  of 
the  Camden  &  Atlantic  Railroad  Compa- 
ny, in  Camden.  A  mortgage  dated  Octo- 
ber 1, 1871,  was  executed  by  tbe  said  com- 
pany, party  ot  tbe  first  part,  to  John  H. 
Doughty  and  Israel  S.  Adams,  trastees, 
party  of  the  second  part,  by  its  terms  "to 
secure  the  payment  of  the  principal  and 
interest  of  the  said  bonds,  accoKling  to 
tbe  tenor  thereof,  and  of  tlie  coupons 
thereto  annexed,"  and  embracing  in  the 
words  thereof,  "  all  and  slngolar  the  rail- 
road, the  party  of  the  first  part,  is  by  law 
authorized  to  construct,  from  the  town 
of  May's  Landing  to  tbe  city  ot  Egg  Har- 
bor City,  in  tbe  county  of  Atlantic,  In- 
cluding all  the  railway  branches,  ways, 
rightjs  of  way,  all  tracks,  bridges,  via- 
ducts, culverts,  fences,  depots,  station- 
houses,  englne-hoasee,  car-bonses.  trright- 
bouses,  wood-bouses,  water-stations,  ma- 
chine-shops, and  all  other  buildings  and 
structures,  with  tbe  lands  appurtenant  to 
tbe  same;  and  all  locomotives,  tenders, 
cars,  and  other  rolling  stock  or  equip- 
ments, and  all  machinery,  tools,  imple- 
ments, fuel,  materials,  and  all  other  per- 
sonal property  of  every  nature,  kind,  and 
description  whatsoever,  now  held,  or  here- 
after to  be  held  or  acquired,  by  said  com- 
pany, its  successors  or  assigns,  tor  use  in 
connection  with  the  railroads  or  branches 
of  said  company,  or  any  part  thereof,  or 
for  the  business  of  the  same;  and  also  all 
franchises  connected  with  or  relating  to 
tbe  said  railroad  or  branches,  or  to  the 
construction,  maintenance,  or  use  ot  tbe 
said  railroad    or  braochea,  and   all  tbe 


Digitized  by 


Google 


iir»j.) 


McFADDEN  o.  MAY'S  LANDING  &  E.  H.  C.  B.  CO. 


939 


(rancblaes,  rights,  and  thingH.  ol  whatso- 
erer  name  or  nature,  now  held,  or  hereaft- 
er to  be  acquired,  by  the  said  party  of  the 
Brat  part,  or  Ita  snccesBors,  together  with 
all  and  stngular  the  tenements,  heredita- 
ments, and  appartenances  to  tbesaid  rail- 
road, branebea,  lands,  and  prumlsee,  or  ei- 
ther thereof  j  belonging  or  In  any  wise  ap- 
pertaining; and  the  reversion  and  rever- 
sions, remainder  and  remainders,  tolls,  in- 
comes, revenues,  rents,  issues, and  profits; 
and  also  all  the  estate,  right,  title,  inter- 
est, property,  possession,  claim,  and  de- 
mand whatsoever,  as  well  in  law  as  in  eq- 
uity, of  the  said  rat  road  company  of,  in, 
and  to  the  same  and  any  and  every  part 
thereof,  with  the  appartenances ;  to  have 
and  to  hold  the  said  above-mentioned 
and  described  railroad,  branches,  real  es- 
tate, personal  property,  and  premises,  with 
the  appurtenances,  unto  the  said  party  of 
the  second  part,  their  heirs,  executors, 
administrators,  successors,  and  assigns, 
to  their  only  proper  use,  benefit,  and  be- 
hoof, in  truBt.^  (1)  Dntil  default  in  the 
payment  ot  principal  or  interest,  or  some 
other  requirement,  the  company  or  Its  as- 
signs to  be  permitted  the  possession  of 
the  property.  (2)  In  case  default  should 
be  made  in  the  payment  ot  any  interest 
when  it  became  payable,  and  such  default 
continued  tor  three  months;  or  in  case 
default  was  made  in  the  performance  of  any 
other  covenant,  and  should  continue  for 
a  period  of  six  months,  it  should  be  law-' 
fnl  for  the  trustees,  upon  the  written  re- 
quest of  the  bolder  or  holders  of  10 
bonds,  to  take  possession  of  the  mort- 
gaged property,  and  operate  the  road, 
and  after  deducting  expenses  to  apply  the 
balance,  first  to  the  payment  ot  interest, 
next  to  payment  of  principal  so  far  as 
dne,  and  pay  the  residue  to  the  company. 
(3)  In  cane  of  either  of  said  defaults  made, 
and  continuing  for  six  months,  the  trus- 
tees also  to  have  power  of  sale  under  con- 
ditions specified.  The  defeasance  was  on 
condition  that  the  said  company  "shall 
and  do  well  and  truly  pay,  or  cause  to  be 
paid,  to  the  several  and  respective  hold- 
ers of  said  bonds,  the  principal  and  inter- 
est thereof,  on  the  several  days  and  times 
therein  appointed  lor  the  payment  there- 
of, according  to  the  int^t  thereof,  and 
meaning  thereof,  without  any  fraud  or 
further  delay,"  etc. 

The  bill  alleges  that  demand  was  made 
by  the  holder  of  the  coupons  of  the  bonds 
In  question  for  the  payment  of  the  interest 
falling  dneOctoberl,  1883,  and  thereafter 
semi-annually,  as  the  same  tell  due,  to  and 
including  October!,  1886,  and  default  was 
made  In  said  payment ;  and  that  none  of 
tbesaid  semi-annual  payments -of  interest 
have  been  since  made,  and  that  each  and 
every  of  them  have  remained  payable  and 
unpaid  for  more  than  six  months,  "by 
reason  of  which  said  defaults  In  the  pay- 
ment ot  said  interest,  and  by  virtue  of  the 
terms  and  conditions  of  the  said  mort- 
gage, the  whole  principal  sum  mentioned 
in  the  said  bonds,  so  issued  as  aforesaid, 
and  intended  to  be  secured  by  said^  mort- 
f^ageand  all  arrears  ot  iuterost  thereon,  has 
become  and  is  dne,  payable,  and  collecti- 
ble."  The  bill  alleges  that  subsequent  In- 
Btallments  of  interest  were  not  paid,  de- 


mand having  been  dtitf  made,  and  pay- 
ment refused.  Israel  S.  Adams,  one  of  the 
trustees  mentioned  in  the  said  mortgage, 
has  departed  this  life,  leaTing  John  H. 
Doughty  as  the  surviving  trustee.  April 
22, 188&,  the  complainant  made  a  written 
request  upon  the  surviving  trustee  to  en- 
ter Into  and  upon  and  take  possession  of 
tbesaid  railroad,  and  operate  the  same, 
and  pay  to  the  complainant  the  said  in-' 
terest  due  on  said  bonds,  respectively,  as 
aforesaid,  or  to  proceed  and  sell  the  said 
railroad  under  the  provisions  of  the  said 
mortgage,  and  to  pay  the  complainant 
the  interest  money  due  on  bis  said  bonds, 
or  to  proceed  and  foreclose  the  said 
mortgage,  sell  said  railroad,  and  distrib- 
ute the  money  arising  from  said  sale  to 
said  bondholders  according  to  the  pro- 
visions of  his  aforesaid  mortgage,  and 
thereby  agreed  to  indemnify  and  save 
harmless  the  said  surviving  trustee  of  and 
from  all  costs  and  charges  which  should 
arise  by  reason  ot  such  proceedings  to' 
sell  or  foreclose  said  mortgage.  The  said 
John  H.  Doughty,  surviving  trustee,  posi- 
tively refused  to  take  possession  and 
operate  said  railroad,  or  to  sell  the  same, 
or  to  take  any  action  as  requested  by  the 
complnluant.  The  bill  alleges  that  the 
May^s  Landing  &  Egg  Harbor  City  Bail- 
road  Company  is  not  possessed  of  any 
rolling  stock,  steam^nglnee,  cars,  or  other 
appurtenances,  and  that  no  trains,  cars, 
or  engines  are  now  being  run  on  said  road; 
that  the  said  railroad  appears  to  com- 
plainant to  have  been  abandoned,  and  is 
not  now  regularly  used  as  a  railroad; 
aiid  prays  that  the  defendants  may  be  de- 
creed to  pay  to  the  complainant  the  prin- 
cipal sum  so  due  on  his  said  bonds,  and 
the  interest  due,  and  to  grow  due,  there- 
on, and  complainant's  costs  and  charges 
in  this  behalf  sustained,  by  a  short  day  to 
be  appointed  by  the  court;  and  that,  in 
default  thereof,  the  said  defendants,  and 
all  x>ersonB  claiming  or  to  claim  under 
them,  or  any  ot  theni,  may  be  foreclosed 
of  and  from  all  right,  title,  and  equity  of 
redemption,  and  that  the  premises,  with 
the  appurteuances,  may  be  sold,  and  that 
out  of  the  moneys  arising  from  such  sale 
they  shall  pay  the  said  prlnciptU  and  in- 
terest due  on  said  bonds,  and  also  the 
costs  of  suit. 

The  answer  of  the  defendant  company 
admits  the  execution  and  delivery  of  the 
mortgage,  and  the  acceptance  of  the  trust 
by  the  trustees;  the  construction  of  the 
railroad  from  May's  Landing  to  Egg  Har- 
bor City;  the  borrovring  of  f 37,500  for 
the  purposes  of  such  construction;  and 
the  issuing  of  the  bonds.  Defendant's  an- 
swer further  says  that  the  railroad  was 
built  at  the  instance  and  for  the  benefit 
of  the  Camden  &  Atlantic  Railroad  Com- 
pany, under  an  agreement  in  writing  be- 
tween the  two  companies  for  that  purpose; 
that  the  mortgage  was  executed  and  de- 
livered by  the  defendant  in  part  perform- 
ance of  that  agrreement,  and  that  the  bonds 
were  issued  thereunder  and  delivered'  by 
the  defendant  to  the  Camden  &  Atlantic 
Railroad  Company,  who  negotiated  the 
same,  and  applied  the  proceeds  thereof  in 
part  payment  of  the  expense  of  construct- 
ing the  railroad;    and    that,  in    further 
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performance  of  that  agreement,  the  de- 
fendant company  executed  a  lease  apon  Its 
said  railroad  to  the  Camden  &  Atlantic 
Bailroad  Company,  which  company,  im- 
mediately upon  the  completion  of  said 
railroad,  entered  into  poBsesslon  thereof 
under  said  lease,  for  a  term  of  99^  years, 
and  has  ever  since  been  in  poBsesslon  there- 
of, as  lessee  under  said  lease;  that  the 
Camden  &  Atlantic  Railroad  Company,  as 
one  of  the  conditions  of  the  lease,  agreed 
to  and  did  guaranty  the  payment  ol  the 
said  Interest  of  the  bonds  Issued  under  the 
mortgage,  which  are  the  same  bonds 
claimed  to  be  owned  by  the  complainant, 
and  the  defendant,  by  the  terms  of  the 
lease,  agreed  to  accept,  as  part  of  the  rent 
reserved,  the  coupons  of  the  bonds  which 
the  Camden  &  Atlantic  Railroad  paid. 
The  answer  denies  that  the  complainant 
Is  a  purchaser  for  a  valuable  or  any  con- 
sideration of  the  bonds  involved  in  this 
suit,  or  that  be,  lu  good  faith,  presented 
the  coupons  at  the  office  of  the  Camden  & 
Atlantic  Railroad  Company  when  they 
were  payable,  and  demanded  payment; 
but  avers  that  the  bonds,  if  in  the  posses- 
sion of  the  complainant,  were  purchased 
of  or  by  the  Camden  &  Atlantic  Railroad 
Company,  with  moneys  of  the  said  com- 
pany, and  placed  in  the  possession  of  the 
complainant,  solely  for  the  purpose  of  us- 
ing his  name  as  an  ostensible  party.  In 
pursuance  of  a  scheme  to  foreclose  the 
property  In  order  to  relieve  the  Camden  & 
Atlantic  Railroad  Company  of  certain  ob- 
ligations. The  answer.  In  developing  this 
alleged  scheme,  gives  a  history  of  the  con- 
struction of  the  May's  Landing  &  Egg 
Harbor  City  Railroad;  the  execution  of 
the  bonds  and  the  mortgage;  the  lease  of 
the  railroad,  and  delivery  of  the  bonds  to 
the  Camden  &  Atlantic  Railroad  Com- 
pany ;  the  covenant  of  the  leasee  company 
to  pay  the  Interest  on  the  bonds,  as  the 
rent  reserved  by  the  lease;  Its  failure  to 
pay  the  coupons  as  they  matured ;  the 
institution  of  suits  In  the  supreme  court 
to  compel  said  payment;  the  recovery  of 
Judgment,  and  Its  affirmance  In  the  court 
of  eiTors  and  appeals.  7  Atl.  Rep.  52.3.  It 
avers  that  the  failure  to  pay  the  Interest 
on  the  bondp  In  suit  was  the  default  of  the 
Camden  &  Atlantic  Railroad  Company, 
the  alleged  owner  of  the  bonds,  to  pay  the 
rentreserred ;  and  insists  that,  under  these 
circumstances,  no  such  default  In  pay- 
ments of  Interest  as  would  amount  to  a 
breach  of  the  condition  In  said  mortgage, 
and  Justify  the  foreclosure  for  such  breach, 
has  occurred;  and  submits  that  the  com- 
plainant is  not  entitled  to  claim  the  bene- 
fit of  the  breach  of  said  condition,  and  to 
enforce  foreclosure  of  said  mortgage,  by 
reason  of  said  alleged  deiault.  it  admits 
that  the  railroad  has  not  been  operated 
by  said  lessee  company  since  the  mouth 
of  February,  1881,  but  says  that  the  said 
lessee  company  has  been  and  now  is  In 
possession  of  the  said  railroad,  and  charges 
that  it  has  permitted  the  railroad  to  tall 
Into  decay,  the  bridges  to  become  unsafe 
and  useless,  the  ties  to  rot,  and  the  road- 
bed to  become  seriously  injured,  clalmlog 
that,  by  reason  of  this  voluntary  and  per- 
missive waste  by  the  lessee,  the  value 
thereof  as  a  security  under  such  mortgage 


has  been  seriously  impaired.  By  an 
amendment  to  the  answer,  filed  April  I, 
1891,  the  defendant  says  that  by  the  terms 
of  the  Bald  bonds,  claimed  to  be  owned  by 
the  said  complainant,  and  also  of  the 
mortgage,  the  principal  of  the  said  bonds 
mentioned  does  not  become  doe  upon  de- 
fault of  payment  of  Interest  on  the  said 
bonds;  and  denies  that  the  complainant 
Is  entitled  to  Qle  a  bill  for  the  foreclosure 
of  the  mortgage  and  sale  of  the  mort- 
gaged premises,  to  raise  and  pay  the  prin- 
cipal money;  and  denies  that  any  proper 
application  was  made  to  the  said  trustee, 
or  that  the  said  trustee  had  any  power, 
under  the  mortgage,  to  require  payment 
of  the  principal  money.  The  defendant, 
by  way  of  cross-bill,  basing  it  snbstantial- 
ly  on  the  allegations  of  fact  referred  to, 
and  the  further  allegation  that  in  the 
lease  the  lessee  company  agreed  not  to 
foreclose,  as  bolder  of  any  bonds,  foi;  non- 
payment of  interest,  prayed  an  answer, 
without  oath,  to  the  cross-bill,  and  that 
the  bonds  claimed  to  be  Id  the  possession 
of  the  complainant  may  be  declared  to  be 
the  property  of  the  Camden  &  Atlantic 
Railroad  Company,  and  that  the  foreclos- 
ure suit  of  complainant  may  be  decreed  to 
lie  a  fraudulent  device  of  said  Camden  & 
Atlantic  Railroad  Company,  whereby  it  is 
attempted  to  procure  fraudulently  the 
foreclosureof  the  mortgage,  and  tbefraad- 
ulent  eviction  of  the  said  company  as  lessee 
from  said  demised  premises,  and  that  the 
non-payment  of  said  coupons  attached  to 
said  bonds,  claimed  by  the  complainant, 
may  be  decreed  to  be  Insufilcient  to  estab- 
lish a  default  or  breach  of  the  condition 
In  said  mortgage  warranting  the  fore- 
closure thereof,  and  that  said  bill  may  be 
dlsmlased. 

The  defenses  to  this  foreclosure  may  be 
shortly  stated,  as  follows:  That  the 
complalnantlB  not  the  owner  of  the  bonds 
In  bis  possession;  that  they  were  pur- 
chased by  and  In  effect  are  the  property 
of  the  Camden  &  Atlantic  Railroad  Com- 
pany ;  that  this  company  is  the  lessee  of 
the  mortgaged  property,  under  covenant 
In  the  lease  to  pay  a  rent  reserved,  which 
was  to  be  discharged  by  the  payment  of 
the  coupons  annexed  to  the  bonds ,  and 
that  this  company,  in  said  lease,  and  as 
part  of  the  agreement,  also  covenanted 
not  to  foreclose  for  default  In  the  payment 
of  either  the  Interest  or  principal ;  that  the 
said  Camden  &  Atlantic  Railroad  Com- 
pany, being  desirous  of  obtaining  such  le- 
gal advantage  as  It  might  from  a  foreclos- 
ure and  sale,  being  prevented  by  Its  own 
agreement  not  to  foreclose,  has  used  the 
complainant  to  accomplish  that  which  it 
had  agreed  not  to  doltself.or  that  the  les- 
see company  procured  the  complainant 
to  possess  himself  of  the  bonds  for  the  pur- 
pose of  foreclosing  the  mortgage.  In  order 
to  relieve  that  company  from  Its  cove- 
nants ;  Bad,  by  the  amendment,  that  the 
principal  Is  not  due,  and  that  complainant 
is  not  entitled  to  foreclose  therefor. 

It  Is  unnecessary  to  consider  the  ques- 
tion of  ownership,  further  than  to  say 
that  the  evidence  fails  to  establish  that 
these  bonds  were  purchased  by  the  com- 
plainant with  funds  furnished  to  him  by 
the  Camden  &  Atlantic  Railroad  Company. 
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He  testlfles  positively  that  the  purchase 
was  made  with  his  own  money,  and  that 
he  is  the  sole  and  only  owner  ol  the 
bonds,  and  there  Is  no  evidence  to  raise  a 
donbt  as  to  the  tmtb  of  the  statement. 
The  second  line  o(  defense  is  that  the  Cam- 
den &  Atlantic  Railroad  Company  has 
procured  the  complainant  to  pat  bimBelt 
In  a  position  to  foreclose  the  mortgage, 
and  thas  relieve  it  from  the  inconvenience 
or  loss  Incident  to  the  operation  ot  the 
road  or  payments  nnder  the  lease.  The 
evidence  gives  color  to  this  contention, 
as  it  appears  that  the  complainant  really 
made  this  purchase  witbunt  any  investi- 
gation of  the  security,  and  simply  because 
be  was  told  by  an  oflScer  of  the  Pennsyl- 
vania Bailroad  Company  and  ot  the  Cam- 
den &  Atlantic  Railroad  Company  to  buy 
these  bonds;  that  be  'was  a  contractor 
who  had  done  mocb  work  for  the  first- 
named  railroad ;  and  that  he  acted  at  the 
request  of  the  gentlemen  he  names,  expect- 
ing that  he  would  not  be  permitted  to 
lose  any  money.  But  if  the  contention  ot 
the  defendant  in  this  regard  is  admitted 
to  its  full  extent,  it  tumishes  no  ground 
for  refusing  the  complainant  the  relief  he 
Isotherwise  entitled  to.  It  attacks  simply 
the  motive  ot  the  complainant  in  bringing 
his  suit.  It  be  is  the  owner  of  these  bonds, 
and  entitled  to  the  accrued  interest,  be  has 
the  right  to  demand  that  the  remedies 
S^ven  by  the  law  shall  be  enforced,  no 
matter  what  motive  may  have  prompted 
his  purchase. 

This  principle  is  rocogniced  by  the  chief 
Justice  in  the  case  of  Davis  v.  Flagg,  85  N. 
J.  Eq.  481,  and  at  495  he  quotes  with  ap- 
proval from  Morris  v.  Tuthill,  72  N.  Y.  575, 
as  follows:  "The  motives  of  the  former 
owner  of  the  mortgages  In  selling,  or  the 
plaintiffs  in  ba.ylng,  tbem,  are  not  mate- 
rial. The  appellant  has  no  concern  with 
the  consideration  of  the  assignment.  It 
is  sufficient  that  the  mortgage  debt  is 
due,  and  is  now  owned  by  the  plaintlfl. 
He  may  have  bought  the  mortgages  from 
motives  of  malice  towards  the  defendant, 
and  solely  with  a  view  to  sue  upon  them, 
and  the  former  owner,  from  a  like  motive, 
may  have  transferred  them  without  con- 
sideration. But  this  would  not  constitute 
a  defense  to  the  action.  The  appellant 
can  only  arrest  the  action  by  paying  the 
amount  due,  or  tendering  the  same,  and 
bringing  it  into  court. "  The  complainant 
must  be  held  to  be  the  owner  of  the  bonds 
In  bis  own  right,  and,  having  duly  pre- 
sented the  coupons  for  payment,  and  pay- 
ment being  refused,  and  having  applied  to 
the  surviving  trustee  to  take  proceedings 
to  collect  what  Is  due,  and  the  trustee 
having  reused  to  take  any  action  what- 
ever, is  entitled  to  any  remedy  which  the 
eoart  tumishes  to  secure  bis  rights.  The 
right  of  the  mortgagee  to  foreclose  tor 
overdue  interest  is  clearly  established,  and 
It  is  now  well  settled  that  the  holder  of 
bonds  secured  by  a  mortgage,  g:iven  to 
trDstees,  may,  on  refusol  of  the  trustees 
so  to  do,  institute  proceedings  to  fore- 
close for  the  unpaid  Interest.  In  Railroad 
Co.  V.  Fosdick,  106  U.  S.  47, 1  Sup.  Ct.  Rep. 
10.  Justice  Matthbwb,  at  page  68,  says : 
"Inasmuch  as  by  the  terms  of  the  first 
article  theconveyance  is  declared  to  be  tor 


the  purpose  of  securing  the  payment  ot 
the  interest  as  well  as  the  principal  of  the 
bonds,  and  by  the  fourth  article  the  mort- 
gagor's right  or  possession  terminates 
upon  a  default  in  the  payment  of  interest 
as  well  as  principal  on  any  of  the  bonds, 
we  are  of  opinion  that,  independently  of 
the  provisions  ot  the  other  articles,  the 
trustees,  or,  on  their  failure  to  do  so,  any 
bondholder,  on  the  non-pay  mentot  any  In- 
stallment of  interest  on  the  bond,  might 
file  a  bill  for  the  enforcement  of  the  securi- 
ty, by  the  foreclosure  ot  the  mortgage 
and  sale  of  the  mortgaged  property.  This 
right  belongs  to  each  bondholder  sepa- 
rately, and  Its  exercise  is  not  dependent 
upon  the  co-operation  or  consent  of  any 
others,  or  ot  the  trustees.  It  is  properly 
and  strictly  enforceable  by  and  in  the 
name  ot  the  latter,  but,  it  necessary,  may 
be  prosecuted  without  or  even  against 
them.  It  follows  from  the  nature  of  the 
security,  and  arises  upon  its  face,  unless 
restrained  by  its  terms. "  Railroad  v.  Cow- 
drey,  11  Wall.  459;  Hotel  Co.  v.  Wade,  97 
U.  S.  13;  Alexander  v.  Railroad  Co.,  8  Dill. 
487;  Brooks  v.  Railroad  Co.,  14  Blatchf. 
463;  Mercantile  Trust  Co.  v.  Lamoille  Y.  R. 
Co.,  16  Blatchf.  834;  WUmer  v.  Railroad 
Co.,  2  Woods,  447.  Such  a  suit  ordinarily 
would  be  In  behalf  ot  the  complainant  and 
other  bondholders,  but  in  the  present  in- 
stance it  appears  that  the  interest  on 
bonds,  other  than  those  ot  complainant, 
has  been  paid. 

The  bill  in  this  suit  is  filed  on  the  theory 
that  the  principal  as  well  as  the  interest 
has  become  due.  By  its  terms  the  mort- 
gage Is  not  due  until  the  year  190(),  but  the 
bill  charges  that,  "the  interest  not  having 
been  paid  and  remaining  unpaid  for  a  pe- 
riod of  more  than  six  months,  by  virtue 
ot  the  covenants  and  the  terms  and  con- 
ditions in  said  mortgage  contained,  the 
principal  sum  and  all  Interest  tbereon 
has  become  due,  payable,  and  collectible, 
and  said  mortgage,  and  the  estate  thereby 
granted,  has  become  absolute;"  arid  it 
prays  that  the  defendants  may  be  decreed 
to  pay  the  principal  as  well  as  the  Interest 
on  the  bonds.  This  mortgage  does  not 
contain  a  provision  which  Is  common  in 
railroad  mortgages,  that  on  default  In 
the  payment  ot  interest,  and  continuation 
thereof  tor  a  certain  time,  the  principal 
should  become  due,  either  absolutely  or 
at  the  option  of  the  trustees.  The  court 
can  only  require  the  performance  of  the 
agreement  of  the  parties,  and  cannot  Im- 
pose new  terms.  It  can  enforce  the  pay- 
ment ot  a  debt  only  according  to  the 
terms  of  the  contract.  If  no  clause  accel- 
erating the  maturity  of  the  debt  is  insert- 
ed, the  court  cannot  ingraft  one  on  the 
contract,  and  where  one  exists  its  provis- 
ions must  be  strictly  followed.  In  Ran- 
dolph V.  Middleton,  26  N.  J.  Eq.  646,  the 
contract  provided  that,  in  cases  ot  a  de- 
fault in  the  payment  of  interest  tor  a  cer- 
tain length  of  time,  the  principal  should, 
at  the  election  of  the  trustees,  become  im- 
mediately due  and  payable.  There  was 
nothing  in  the  case  to  show  that  the  trus- 
tees had  exercised  their  right  of  election, 
and  the  court  held  that  the  principal 
money  was  not  due  until  that  election 
bad  been  made.    See,  also,  Howell  v.  Ball- 
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road  Co.,  94  IT.  S.  463.  In  Ohio  Cent.  B. 
Co.  V.  Central  Trust  Co.,  183  D.  S.  83.  10 
Sup.  Ct.  Rep.  286.  the  decree,  wtaicta  was, 
in  effect,  for  a  deficiency,  was  opened,  as 
being  erroneous  in  this ;  that  It  Included 
tbe  amount  of  principal,  wbicb  was  not 
by  tbe  terms  of  tbe  mortgage  due. 

It  is  claimed,  howe-ver,  that  the  prin- 
cipal must  be  considered  as  due  from  tbe 
provisions  of  the  mortgage  conferring  up- 
on the  trustee  certain  powers  in  case  of 
default  in  payments.  These  prorisiona 
are  substantially— iiirst,  that,  in  case  of 
a  defaalt  in  the  payment  of  interest  con- 
tinuing for  three  months;  or,  second,  in 
case  of  default  in  the  performance  of  any 
other  covenant  continuing  for  a  period  of 
six  months,— tbe  trustees  may  take  pos- 
session of  the  road,  and  operate  it,  and 
from  tbe  proceeds  pay  the  expenses, 
repairs,  and  interest  on  the  bonds,  and 
any  piinclpul  which  may  then  be  due, 
and  the  balance  to  tbe  railroad  compa- 
ny; third,  as  follows:  "In  case  default 
Shall  be  made  as  aforesaid,  and  shall 
continue  for  a  period  of  six  months  as 
aforesaid.  It  shall  likewise  be  lawful  for 
tbe  said  trustees,.or  their  heirs,  etc.,  aft- 
er entry  as  aforesaid,  or  other  entry,  or 
without  entry,  personally,  or  by  tiieir  at- 
torneys or  agents,  to  sell  and  dispose  of 
all  and  singular  tbe  railroads,  lands,  per- 
sonal property,  and  premises  hereby  con- 
yeyed,  or  intended  so  to  be,  at  pnbllc  auc- 
tion in  such  way,  on  such  terms,  at  such 
times,  and  at  sach  places,  as  they  shall 
deem  best  for  the  holders  of  said  bonds, 
first  giving  "certain  prescribed  notice 
thereof;"  "and  shall  apply  the  whole  net 
proceeds  of  any  and  all  such  sales,  from 
time  to  time,  as  realized,  to  tbe  payment, 
in  tbe  first  place,  of  all  interest  in  arrears 
on  said  bonds,  respectively,  in  full;  and, 
in  the  second  place,  to  the  payment  and 
discbarge  of  the  principal  of  said  bonds 
in  full,  if  the  residue  be  sufficient  for  that 
purpose,  but,  if  not, then  todistribute  and 
appropriate  tbe  same  to  and  among  the 
holders  of  tbe  said  bonds,  in  tbe  ratio  ut 
the  principal  sum  of  tbe  bonds  held  by 
them,  respectively,  without  priority  or 
preference,  retaining,  however,  always, 
BO  much  of  tbe  net' proceeds  as  may  be  suf- 
ficient to  meet  the  expense  of  this  trust ; 
and  to  indemnify  the  said  party  of  the 
second  part,  their  heirs,  etc.,  for  or  against 
any  liabilities  or  loss  or  damage  that 
shall  or  may  occur  to  them  in  the  execu- 
tion of  this  trust ;  and  if  there  should  be 
any  surplus  after  paying  the  whole  of  the 
principal  and  interest  of  tbe  said  bonds, 
and  retainiugsafflcientforsucta  indemnity, 
then  the  said  party  of  the  second  part, 
their  heirs,  etc.,  shall  pay  the  same  to  the 
said  party  of  the  first  part,  their  succes- 
sors and  assigns,  and  shall  reconvey  and 
assign  all  or  any  part  of  the  premises 
hereby  conveyed  and  assigned,  and  not 
sold  and  disposed  of  as  aforesaid. "  There 
is,  of  course,  nothing  in  these  articles 
which  in  express  wurds  matures  tbe  prin- 
cipal debt  fordefanlt  in  Che  payment  of  in- 
terest for  six  months,,  bat  it  is  argued 
that  such  result  most  be  implied  from 
tbe  fact  that  the  trustee  is  by  the  third 
article  authorized  to  sell  all  the  mortgaged 
property  and  make  payment  of  the  prin- 


ch>al.  This  is,  however,  sabstltating  tbe 
effect  for  the -cause.  He  does  not  sell  the 
whole  of  it,  because  the  debt  is  all  due. 
He  sells  the  whole  because  the  mortgage 
authorizes  him  so  to  do,  and  pays  tbe 
principal  because  he  has  disposed  of  all 
tbe  security.  In  Holden  v.  Oilbert,  7 
Paige,  208,  Chancellor  Walwobtb,  at 
page  210,  says:  "The  provision  in  the 
power  of  sale,  giving  the  right  to  adver- 
tise and  sell  after  a  default  for  thirty  days 
in  paying  the  Installments  and  interest, 
and  tbe  authority  in  case  of  such  sale  to 
retain  tbe  whole  principal  and  interest 
due  and  to  become  due,  do  not  change 
tbe  construction  of  the  mortgage  as  to  the 
time  when  the  payments  are  to  become 
payable,  so  as  to  authorize  a  suit  upon 
the  bond  or  a  foreclosure  of  the  mortgage 
in  equity."  Olcott  v.  Bynum,  17  Wall.  44 ; 
Railroad  Co.  v.  Fosdick,  supra. 

It  is  further  argued  that  the  trustee  hav- 
■Ing  refused  to  execute  tbe  powers  conferred 
on  him,  and  tbe  complainant  bedng  enti- 
tled on  such  refusal  to  bring  suit,  be 
stands  in  the  shoes  of  the  trustee,  and  the 
court  will  exercise  the  powers  named  in 
the  contract.  This  invokes  a  considera- 
tion of  the  character  and  effect  of  such 
powers.  They  are  in  this  mortgage,  as 
they  usually  are  in, such  instruments,  pow- 
ers of  sequestration  and  of  sale.  These 
are  recognised  remedial  incidents  of  equity 
Jurisdiction,  further  enforced  in  this  state 
by  section  64  of  tbe  chancery  act,  (Revis- 
ion, p.  115.)  They  are  powers  wbicb,  of 
course,  could  not  be  assumtrd  by  a  trustee, 
unless  authorized  by  contract  or  by  stat- 
ute, bat  which  tbe  court  exercises  as  part  of 
its  established  jurisdiction  and  procedure, 
and  which  remain  unaffected  by  tbe  con- 
tract powers  of  thetmstee.  Judge  Curtis 
in  Hall  V.  Railroad  Co.,  2  Redf.  Amer.  By. 
Cas.  p.  621,  at  627,  (note.)  says:  "  Without 
nndertaking  to  say  that  the  parties  may 
not  restrict  tbe  right  of  foreclosure,  I  con- 
sider it  quite  clear  that  tbe  insertion  of  a 
power  of  sale  in  a  deed  of  mortgage  neither 
deprives  tbe  mortgagee  of  his  righ  t  to  strict 
foreclosure,  when  such  right  would  other- 
wise exist,  nor  prevents  a  court  of  equity 
from  foreclosing  by  a  sale  made  under  its 
direction,  in  cases  where  it  finds  a  strict 
foreclusore  is  not  matter  of  absolute  right 
on  tbe  part  of  the  mortgagee,  and  a  strict 
foreclosure  would  be  inequitable."  In 
Guaranty  Trust,  etc.,  Co.  v.  Green  Cove, 
etc..  R.  Co.,  139  U.  S.  187,  11  Sup.  Ct.  Rep. 
612, it  is  held  that  a  "provision  in  the  deed 
of  trust  to  the  effect  that  neither  tbe  whole 
nor  any  part  of  the  premises  mortgaf^ 
shall  be  sold,  under  proceedings  either  at 
lawDrequity,for  the  recovery  of  ttaeprlnel- 
pal  or  Interest  of  the  bonds,  it  being  the  in- 
tention and  agreement  of  the  parties  that 
themodeof  sale  provided  by  the  mortgage 
'shall  be  exclusive  of  all  others,'  •  •  • 
is  open  to  the  oblection  of  attempting  to 
provide  against  a  remedy  in  ttie  ordinary 
courseof  Judicial  proceedings,  and  oust  tbe 
Jurisdiction  of  the  courts,  which,  as  is  set- 
tled by  the  uniform  current  of  authority, 
cannot  be  done."  The  proceedings  pro- 
vided in  the  mortgage  are  therefore  re- 
garded as  cnmnlative  remedies.  Howeli 
V.  Railroad  Co.,  S4  U.  S.  4<t6;  Railroad  Co. 
V.  Fosdick,  106  U.  S.  47, 1  Sap.  Ct.  Rep.  IV; 
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Alexander  y.  Bailroad  Co.,  8  Dill.  487; 
Farmers'  Loan  &  Trust  Co.  v.  Chicago  & 
A.  By.  Co.,  27  Fed.  Rep.  147;  Beekinan  v. 
Bailroad  Co.,  35  Fed.  Rep.  3;  .Mercantile 
Trust  Co.  V.  MUsouri,  K.  &  T.  By.  Co.,  36 
Fed.  Bep.  221 ;  Morgan,  L.  &  T.  B.  &  S.  S. 
Co.  T.  Texas  Cent.  By.  Co.,  137  U.  S.  171, 11 
Sup.  Ct.  Bep.  61.  They  are  powers  reposed 
In  the  trustees,  often  in  the  alternative,  the 
selection  resting  in  discretion,  which  can 
be  exercised  by  them,  without  the  aid  of 
the  court,  only  on  the  happening  of  the 
conditions  prescribed.  The  trustee,  if  he 
encounters  or  anticipates  interference  iu 
executing  the  powers  conferred,  on  a 
proper  ease  being  presented,  can  have  the 
aid  of  this  coart  In  the  administration  of 
the  trust.  On  a  Tacancy  happening  in  the 
office  of  trustee,  or  on  an  unjustifiable  re- 
fusal by  the  trustees  to  enforce  a  remedy, 
this  court,  on  proper  proceedings,  can  fill 
the  vacancy  by  appointment,  and  can 
compel  the  trustee  to  discharge  a  manifest 
duty.  In  this  way  the  powers  given  by 
the  terms  of  the  mortgage  may  be  indl* 
rectly  enforced  by  the  court.  If,  however, 
the  trustee  determines  not  to  proceed  in 
the  manner  authorised  by  the  mortgage, 
but  to  bring  suit,- he  then  appeals  to  the 
established  remedies  of  the  court,  not  the 
enforcement  of  those  named  in  the  mort- 
gage. So,  also,  where,  on  failure  of  the 
trustee  to  act,  the  cestui  que  trust  comes 
into  court  in  his  own  name,  and  invukes 
the  power  of  the  court  for  the  protection 
of  bis  rights, or  to  secure  that  to  which  he 
Is  entitled,  be  Is  not  entitled  to  exercise, 
through  the  court,  the  contract  powers 
of  the  trustee,  but  is  restricted  to  tt]e  rem- 
edies furnished  by  the  procedure  of  the 
court  appropriate  to  the  end  desired. 
The  chief  Justice  in  Loder  v.  McQovern, 
(N.  J.  Err.  &  App.,)  22  Atl.  Bep.  199,  with 
reference  to  actions  maintained  by  parties 
on  the  nej^lect  of  those  who  should  pro- 
tect their  rights,  at  page  200  says:  "But 
while  the  standing  of  the  complainant  in 
the  tribunal  to  which  he  has  appealed  ia 
not  open  to  doubt,  the  important  ques- 
tion necessarily  supervenes  as  to  what  is 
the  nature  and  scope  of  the  relief  to  which 
be  is  entitled ;  this  Inquiry,  it  would  seem, 
will  be  answered  as  soon  as  It  shall  have 
been  precisely  ascertained  what  is  the 
wrong  with  which  the  complainant  was 
and  is  threatened. "  Applying  this  prin- 
ciple, that  of  which  complainant  has  been 
deprived  is, his  Interest,  and  he  Is  entitled 
to  the  aid  of  the  court  In  the  exercise  of 
Its  accustomed  procedure  to  secure  its 
payment,  not  to  have  the  court  exercise 
the  powers  conferred  on  the  trustee.  The 
case  must  proceed  and  bo  goTerned  by 
tbe  rule  which  obtains  with  reference  to 
tbe  foreclosure  of  mortgages  for  the  non- 
payment of  Interest;  in  such  case,  the  gen- 
eral rule  Is  that  only  so  much  of  the  prop- 
erty as  may  be  necessary  to  raise  the 
amount  of  the  Interest  in  default  shall  be 
sold.  2  Jones,  Mortg.  §  1577;  Probasco 
v.  Vaneppea,  (N.  J.  Ch.)  13  Atl.  Rep.  598. 
By  our  statute  (Bevision,  p.  117,  §  74)  it  is 
provided  that  when  the  whole  of  the 
mortgogn  mo^iey  is  aot  due,  and  "it  shall 
appear  to  the  conrt  that  a  part  of  the 
mortgaged  premises  cannot  be  sold  to 
satiS.'r  tbe  amount  due  without  material 


injury  to  the  reqialnlng  part  of  the  mort- 
gaged premises,  and  that  it  is  just  and 
reasonable  that  the  whole  of  the  mort- 
gaged premises  should  be  sold  together,  it 
shall  and  may  be  lawful  for  the  said  conrt 
to  decree  a  sale  to  be  made  of  the  whole 
of  tbe  mortgaged  premises. "  This  stat- 
ute has  been  part  of  our  law  since  its  en- 
actment, February  6,  1819,  (P.  L.  p.  8,) 
and  is  a  rule  which  has  generally  been  rec- 
ognised elsewhere  with  reference  to  fore- 
closures for  default  of  interest.  The  bill 
in  this  case  was  not  filed  with  reference  to 
the  statute,  and  no  evidence  was  oflered 
to  make  it  appear  that  apart  of  tbe  mort- 
gaged premises  cannot  be  sold  to  satisfy 
the  amount  due  as  required  by  the  act. 
But  the  court  must  take  cognizance  of  the 
character  of  the  proi>erty  covered  by  th» 
mortgage.  It  embraces  not  only  the 
road-bed  and  superstructure,  (personal 
property  there  is  none,)  but  also  the  fran- 
chise to  operate  the  property  as  a  rail- 
road, and  this  is  part  of  tbe  security, 
which  would  be  practically  destroyed  by 
disintegration  of  the  plant,  while  tbe 
atrip  of  land,  with  the  superstructore, 
would  be  of  little  value  without  tbe  right 
to  use  it  as  a  railroad.  A  moment's  Con- 
(dderation  forces  the  conclusion  that  the 
property  and  franchises  are  so  essentially 
intermingled,  and  each  so  iudispeuseble  to 
the  value  of  the  other,  that  they  cannot 
be  separated  without  materially  injuring,  if 
not  entirely  destroying,  the  value  of  each. 
Judge  Shiras  In  Simmons  v.  Taylor,  88 
Fed.  Bep.  682,  694,  In  a  dissenting  opinion, 
It  is  true,  makes  the  following  remarks, 
which  must  command  approval:  "The 
property,  however,  included  in  the  fore- 
closure sale,  and  now  sought  to  be  re- 
deemed, was  a  line  of  railway,  its  fran- 
chises and  appurtenances,  consisting  of  a 
combination  of  realty  and  personalty, 
which,  from  its  public  uses  and  peculiar 
nature,  require  to  be  sold  as  an  entirety. 
In  ordering  a  judicial  sale  of  a  railway 
and  Its  appurtenances,  a  court  is  com- 
pelled to  have  regard  to  tbe  peculiar  char- 
acter of  the  property,  and  cannot  ordi- 
narily treat  it  as  composed  of  Items  of 
realty  and  personalty  separate  from  each 
other,  and  salable  under  the  distinct  rules 
that  usually  govern  sales  of  such  different 
classes  of  property. "  In  Wilmer  v.  Bailroad 
Co.,  2  Woods,  409,  tbe  court  says :  "  Tbe  rail- 
road, with  its  appurtenances,  Is  In  the 
nature  of  an  entirety.  As  a  general  rule. 
It  must  be  evident  that  to  cnt  up  a  rail- 
road and  sell  it  piecemeal  would  destroy 
its  value."  In  Hammock  v.  Trust  Co.,  105 
U.  S. 77-89, it  is  said:  "Undoubtedly,  in  all 
such  cases,  the  chief  value  of  the  real  es- 
tate comes  from  the  right  or  franchise  tu 
bold  and  ose  it,  in  connection  with  tbe 
personal  property  of  tbe  corporation,  for 
railroad  pnrposee.  It  Is  equally  true  thtit 
not  only  tbe  bonds,  to  secure  which  tbe 
mortgage  is  given,  could  not  be  negotiat- 
ed in  the  markets  of  the  country,  did  not 
the  mortgage  embrace  as  an  entirety  the 
franchise,  and  all  real  and  personal  proper- 
ty of  the  corporation  used  for  railroad 
purposes,  but  that  a  sale  of  the  real  es- 
tate, francblse,  and  personal  property 
separately  might.  In  every  case,  prove  dls-. 
astrous  to  all  concerned,  and  defeat  the 
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ends  for  which  the  corporation  was  creat- 
ed, with  anthorlty  to  establish  and  main- 
tain a  public  highway."  MuUer  V.  Dows, 
94  U.  S.  444,  at  449 :  "A  part  of  a  railroad 
may  be  of  little  value  when  its  ownership 
is  severed  from  the  ownership  of  another 
part,  and  the  franchise  of  a  company  is 
not  capable  of  division."  See,  also,  Wll- 
mer  v.HailroadCo.,  sapra;  Owens  v.  Rail- 
road Co.,  20  Fed.  Rep.  10;  Farmers' 
Loan  &  Trust  Co.  v.  Chicago  Sc  A.  Ry.  Co., 
27  Fed.  Rep.  146. 

The  mortgaged  property  being,  from  its 
very  character,  such  that  a  separation  of 
it  in  to  its  original  parts,  in  order  to  raise  an 
amount  sniScient  to  pay  the  interest  due, 
must  naturally  Jeopardize  the  security  for 
the  principal  and  accruing  Interest,  and 
thus  coming  within  the  contemplation  of 
the  statute  referred  to,  the  section  becomes 
a  rule  of  procedure  authorizing  a  sale  of 
the  whole  of  the  mortgaged  premises,  al- 
though the  principal  is  not  due  by  the 
terms  of  the  mortgage.  It  is  argued  that 
there  should  be  a  reference  to  ascertain  if 
there  Is  not  property  which  can  be  sold 
without  material  injury  to  the  security. 
If  there  was  an  allegation  in  the  case,  or 
even  a  statement  by  counsel  to  that  effect, 
it  might  be  proper  to  investigate  such  an 
inquiry  in  this  case,  as  the  bill  was  filed 
on  the  theory  that  the  principal  was  due, 
and  not  under  the  statute;  and  the  defend- 
ant Is  excusable  in  not  averring  in  the  an- 
swer that  there  was  such  property,  dis- 
connected with  what  Is  essentially  and 
properly  a  part  of  the  railroad  plant. 
Counsel  was  not  In  a  position  to  make 
that  statement,  and  I  must  therefore  ad- 
vise a  decree  for  the  amount  of  interest 
due  and  unpaid,  and  a  sale  of  the  mort- 
gaged property. 
07  R.  I.  OS)  — .^— 

MardeK  v.  Champlin,  Town  Treasurer, 

et  al. 

(Supreme  Court  of  Rhode  Island.   July  11, 1891. ) 

TOWN-MkBTINOS — BuPPtCIKSCT  OF  NOTIOB — 

Lbabeb  bt  Town. 

1.  Fub.  St  R.  I.  c.  85,  $  5,  imposes  on  the 
town-clerk  the  duty  of  calling  all  town-meetings 
prescribed  by  law,  and  all  other  meetings  which 
miQr  tte  legally  called.  Section  9  "provided  that 
any  town  may  prescribe  by  by-law  any  other 
mode  for  warning  the  electors  of  their  respective 
towns  to  convene  in  town-meeting, "  etc.  Held 
that,  in  the  absence  of  proof  of  the  town  having 
adopted  another  method  of  calling  a  town-meet- 
ing, a  notice  by  the  clerk  is  legal. 

a.  Under  Pub.  St.  B.  I.  c.  86, 8  12,  which  pro- 
vides that  no  disposition  of  the  town's  land  shall 
be  made  at  any  town-meeting  unless  specially 
mentioned  in  the  notice  calling  such  meeting,  a 
notice  "to  let  the  town's  land  and  beaches"  is 
sufficient  to  include  the  "bathing  beach"  of  the 
town. 

8.  A  contract  for  a  lease  made  by  a  town 
council  and  by  resolution  adopted  and  recorded, 
the  conditions  of  which  bave  been  complied  with 
by  the  proposed  lessee,  cannot  be  ignored  by  a 
subsequent  council. 

4.  The  minutes  of  the  doings  of  a  town  coun- 
cil made  and  signed  by  its  clerk,  are  a  sufficient 
memorandum  in  writing  of  the  lease  to  satisfy 
Pab.  St.  R.  I.  o.  804,  f  7,  which  requires  con- 
tracts relating  to  land  to  be  in  writing. 

BUI  in  equity  for  specific  performance  by 
Orrison  L.  Marden  against  Edward  H. 
Champlin,  town  treasurer  uf  the  town  of 
New  Sboreham,  et  al. 


William  P.  SheSSeM,  for  complainant. 
Francis  B.  Peekbam  and  Cbrlstopber  E. 
Cbatnplia,  for  respondents. 

Mattebon,  C.  J.  This  is  a  bill  against 
the  town  of  New  Shoreham,  its  town 
council  and  treasurer,  to  compel  the  exe- 
cution of  a  lease  to  the  complainant.  Oo 
February  21, 1890,  the  town-clerk  of  New 
Shoreham  Issued  his  warrant  for  a  town 
meeting,  to  be  held  at  the  town-hall  in 
said  town  on  March  4,1890,  at  10  o'clock  in 
the  forenoon.  One  of  the  purposes  of  the 
meeting,  specified  in  the  warrant,  was 
"to  let  the  town's  land  and  beaches."  At 
the  town-meeting  held  In  pursuance  of 
this  warrant  it  was  voted  that  "  the  let- 
ting of  the  bathinir  beach  be  left  in  the 
hands  of  the  town  council. "  At  a  meet- 
ing ot  the  town  council  held  April  7,  1890, 
the  letting  of  the  bathing  beach,  so  re- 
ferred to  It,  was<taken  up,  and  It  was  vot- 
ed that  "the  bathing  beach  be  let  to  Orri- 
son S.  Marden  for  one  year,  with  the  priv- 
ilege of  seven,  at  the  rate  of  six  hundred 
and  fifty-five  dollars  per  annum,  and  same 
to  be  let  In  accordance  with  the  lease  fur- 
nished and  approved  this  day  by  the  town 
council,  upon  condition  that  the  said  lease 
shall  be  executed  within  30  days  from  this 
date,  and  a  bond  of  seven  hundred  dol- 
lars, with  sureties  satisfactory  to  the 
town  treasurer,  furnished  to  the  said 
town  treasurer  within  30  days;"  and  It 
was  also  voted  that  "the  lease  be  ap- 
proved, and  the  same  recorded."  At  a 
town-meeting  of  said  town  held  April  8, 
1890,  a  new  town  council  was  elected,  and 
a  committee  was  appointed  "to  investi- 
gate the  legality  of  the  letting  of  the  bath- 
ing beach,  which  was  let  by  the  town 
council  April  7,  1890."  The  new  town 
council,  in  accordance  with  a  memorial  to 
It,  passed  a  rote.  May  1,  1890,  directing 
the  town-clerk  to  issue  bis  warrant  for 
a  special  town-meeting  to  be  held  May  10, 
1890,  "tor  the  purpose  of  taking  some  ac- 
tion concerning  the  disposing  of  the  east 
beach  [being  the  bathing  beach]  in  said 
town,  and  the  privileges  and  appurte- 
nances thereof,  together  with  the  bathing 
privileges  thereon,  and  the  leasing  of  the 
same,"  at  which  meeting  the  following 
resolution  was  passed,  viz.:  "Resolved, 
that  the  town  council  of  New  Shorehaui 
be,  and  the  same  are  hereby,  appointed  a 
committee  for  said  town,  with  full  power 
and  authority  to  lease  and  let  the  east 
beach  or  bathing  beach  In  said  town  and 
bathing  privileges  thereon  at  public  auc- 
tion, for  such  a  period  of  time,  and  with 
such  restrictions,  as  such  committee  shall 
consider  are  for  the  best  interest  of  the 
town."  In  pursuance  of  this  resolution 
the  town  council  gavs  notice  that  "the 
exclusive  privilege  of  bathing  on  the  east 
beach,"  *•  together  with  the  privilege  of 
erecting  bath-houses  and  structures  for 
the  purpose  of  bathing  only,  and  necessa- 
ry to  carry  on  the  bathing  business," 
would  be  let  Saturday,  May  17, 1890,  at  6 
o'clock  p.  M.  on  the  premises,  at  public 
auction,  to  the  highest  bidder,  upon  cer- 
tain terms  and  conditions,  specified  in  the 
notice.  At  the  auction  held  May  17, 1890, 
in  accordance  with  this  notice,  said  beach 
was  let  by  said  new  town  council  to  Or- 
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lando  F.  WllUefor  a  period  to  expire  Jan- 
OBry  1, 1895,  at  an  annual  rental  of  f856. 
The  complainant  was  in  posHeesion  of  tbe 
beach  In  qaeiitlon  under  a  former  lease, 

f ranted  by  the  town  to  one  Cteorxe  M. 
'rencb,  and,  after  the  expiration  of  that 
lease,  continued  in  possession  of  the  beach 
nnder  tue  contract  of  letting  of  April  7, 
1890,  and  refused  to  surrender  possession 
of  it  to  the  town,  as  requested  by  a  notice 
of  the  new  town  council,  served  upon  him 
May  15, 1890.  Tbe  bill  alleges  that  the  re- 
spondents are  threatening  to  bring  an  ac- 
tion at  law  to  eject  the  complainant  from 
possession  of  the  beach,  and  prays  that 
the  town  council  may  be  decreed  to  direct 
tbe  town  treasurer  to  execute  a  lease  of 
tbe  beach  to  the  complainant  according 
to  the  contract  of  April  7, 1890 ;  that  the 
towu  treasurer  be  decreed  to  execute  such 
lease;  that  tbe  respondents  be  enjoined 
from  interfering  with  or  disturbing  the 
complainant  in  the  possession  of  the 
beach,  and  for  other  and  further  relief. 

Testimony  was  submitted  on  tbe  part 
of  the  complainant  to  the  effect  That  a 
lease  duly  executed  by  his  authorised  at- 
torney was  tendered  to  the  town  treasurer 
for  his  signature,  and  also  a  bond  for  tbe 
payment  of  the  rent,  with  sureties  satis- 
factory to  him,  was  left  wltn  bim,  in  ac- 
cordance with  the  terms  of  tbe  rote  of  the 
old  town  council  of  April  7, 1890,  within 
tbe  80  days  therein  specified.  Tbe  town 
treasurer,  however,  acting  under  tbe  in-, 
strnctlon  of  the  committee  appointed  by 
tbe  town-meeting  of  April  8, 1^,  as  above 
mentioned,  declined  tu  execute  the  lease 
on  the  part  of  the  town,  and  testified  that 
be  did  not  accept  the  bond  as  a  bund  for 
tbe  payment  of  rent,  though  the  sureties 
were  satisfactory  to  him,  and  it  was  left 
In  bis  possession.  The  respondents  con- 
tend that  the  complainant  is  not  entitled 
to  relief,  and  resist  tbe  granting  thereof 
opon  several  grounds : 

1.  Because  no  legal  notice  was  given  to 
tbe  electors  of  tbe  town-meeting  of  March 
4, 1890,  in  that  (a)  the  warrant  for  that 
meeting  was  Issued  by  the  town-clerk, 
and  not  by  a  warden  or  wardens,  of  the 
town.  The  charter  of  the  town  of  New 
Sboreham  (2  K.  I.  Col.  Rec.  pp.  467,  468) 
provides  that  the  wardens  of  the  town,  or 
either  of  them,  shall  have  authority  "by 
writt  to  require  the  said  freemen  to  meete 
tonrtimesin  theyearefortheirsald  towne 
affaires,  for  the  makeinge  of  such  order  or 
bye  lawes  as  may  be  needfull  for  theire 
better  management  of  their  affaires 
amonge  themselves  arcordinge  to  their 
constitution,"  etc.  Tbe  respondents  con- 
tend that  tbe  charter  of  the  town,  by  tlie 
proTlsion  above  quoted,  requires  that  the 
warrants  for  calling  town-meetings  for 
town  affairs  shall  be  Issued  by  the  ward- 
ens, or  one  of  them;  that  the  power  of 
caling  town-meetings  for  town  affairs,  so 
conferred,  was  impliedly  reserved  to  them 
by  the  constitution,  (article  10,  §  7,)  which 
provides  that  the  town  of  New  Sboreham 
may  continue  to  elect  its  wardens  as  here- 
tofore; that  said  provision  of  the  charter, 
being  a  special  provision  for  the  benefit  of 
tbat  town,  baa  not  been  repealed  by  g;en- 
eral  statutes,  and  would  seem  to  baTe 
been  reserved  by  tbe  exception  in  Pub.  St. 


B.  I.  c.  85,  §  12,  whicb  directs  town-clerks 
to  issue  warrants  "except  in  cases  where 
the  law  otherwise  directs;"  tbat  for  these 
reasons,  as  the  warrant  for  calling  tbe 
town-meeting  was  Issued  by  the  town- 
clerk,  and  not  by  a  warden  of  the  town, It 
was  illegal,  and  the  notice  insufficient. 
We  do  nut  assent  to  this  argument.  It  is 
true  the  constitution  provides  that  the 
town  of  New  Shoretaam  may  continue  to 
elect  wardens  as  heretofore,  but  it  further 
proTides  that  the  Jurisdiction  of  such 
wardens  shall  be  regulated  by  law.  It  is 
true,  also,  that  general  statutes  do  not  re- 
peal by  Implicatiun  or  modify  charters 
and  special  acts  for  the  benefit  of  particu- 
lar towns,  unless  the  intention  of  tbe  leg- 
islature to  BO  repeal  or  modify  is  plain. 
We  think,  however,  that  It  was  plainly  the 
Intent  of  the  general  assembly  by  the  ear- 
lier statutes,  substantially  re-enacted  In 
Pub.  St.  R.  I.  c.  85,  to  provide  a  general 
law  applicable  to  all  towns  to  regulate 
the  calling  and  holding  of  town-meetings, 
and  to  repeal  all  special  provisions  relat- 
ing to  tbat  subject.  Tbat  chapter  imposes 
upon  town-clerks  the  duty  of  notifying 
the  electors  of  their  respective  towns  of 
every  town-meeting  prescribed  by  law, 
and  also  of  all  other  town-meetings  which 
shall  be  legally  called,  directs  the  manner 
in  which  tbe  notice  shall  be  given,  and 
provides  the  punishment  for  a  neglect  or 
refusal  to  perform  the  duty.  A  proviso  in 
section  9,  however,  reserves  to  any  town 
which  does  not  wish  to  avail  itself  of  this 
general  law  tbe  right  tu  regulate  for  Itself 
the  notice  to  be  given.  This  proviso  Is  as 
follows,  viz. :  "Provided,  that  any  town 
may  prescribe  by  by-law  any  other  mode 
for  warning  the  electors  of  their  respective 
towns  to  convene  in  town-meeting,  any- 
thing herein  to  the  contrary  notwith- 
standing." And  we  are  of  opinion  that 
the  exception  in  section  12,  referred  to  by 
the  respondents,  applies  to  tbe  notice  pre- 
scribed by  the  by-law  of  a  town,  as  au- 
thorized by  the  proviso  in  section  9,  and 
not  to  the  provision  in  tbe  charter  of  the 
town  of  New  Sboreham  relative  to  tbe 
calling  of  town-meetings  by  the  writ  of 
the  wardens:  It  does  not  appear  that  the 
town  of  New  Sboreham  has  ever  prescribed 
by  by-law  any  other  mode  of  notice  for 
warning  Its  electors  to  convene  in  town- 
meeting  than  that  provided  by  said  chap- 
ter 35.  On  the  contrary,  it  appears  from 
the  copies  of  the  warrants  put  in  as  evi- 
dence that,  since  1875  at  least,  notices  of 
town-meetings  have  been  given  by  war- 
rants issued  by  the  town-clerk.  We  are 
of  the  opinion  that  the  notice  of  the  town- 
meeting  of  March  4, 1890,  was  not  defective 
I)ecanse  tbe  warrant  was  issued  by  tbe 
town-clerk.  The  respondents  further  con- 
tend that  tbe  notice  of  the  town-meeting 
of  March  4, 1890.  was  Insufficient  in  that 
(b)  no  special  mention  was  made  in  the 
warrant  calling  the  meeting  of  tbe  sub- 
ject-matter of  the  vote  whereby  the  town 
council  was  authorized  to  dispose  of  the 
town's  land  and  beaches  for  the  purpose 
of  bathing.  It  is  contended  that  tbe 
mention  In  tbe  warrant  as  one  of  the  ob- 
iectsof  themeeting,  viz.,  "to  let  tbetown's 
land  and  beaches, "  was  too  general ;  that 
a  more  special  mention  shoold  have  been 
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contained  In  tbo  warrant, .  especially  in 
consideration  of  the  tact  that  similar 
notices  bad  been  given  in  prior  years, 
wben  other  beaches  ur  beach  privileses 
bad  been  let,  but  not  the  bathing  beach. 
Pub.  St.  K.  I.  c.  S5,  §  12,  provides  that  "no 
vote  shall  bd  passed  in  any  town-meeting 
concerning  the  disposing  of  the  town's 
land  or  making  a  tax,  unless  special  men- 
tion be  made,  and  notice  thereof  given  in 
the  warrant  issued  for  the  warning  of 
such  meeting."  The  purpose  of  this  re- 
quirement is.  It  is  evident,  to  give  notice 
to  the  voters  of  the  subjects  upon  which 
they  will  be  called  to  act  in  the  town- 
meeting.  Though  it  wonld  doubtless  have 
been  better,  in  view  of  the  fact  that  in 
some  years  some  of  the  beaches  or  beach 
privileges  had  been  1st  without  the  bath- 
ing beach,  that  the  warrant  should  have 
mentioned  particularly  the  several  beaches 
concerning  which  action  was  to  be  taken, 
yet  we  cannot  say  that  the  mention  made 
in  the  warrant  was  not  sofBciently  special 
to  answer  the  requirement  of  the  statute. 
No  voter  whose  attention  was  called  to 
the  notice  In  the  warrant  could  fail  to  un- 
derstand that  the  subject  of  letting  all  the 
town's  beaches,  and,  necessarily,  tho  bath- 
ing beach,  was  to  be  considered  at  the 
meeting. 

2.  The  respondents  further  contend  that 
the  vote  of  the  town  coundl  of  April  7. 
18S0,  c«ncerning  the  bathing  privileges,  if 
.  authorized,  was  "upon  condition  that  the 
said  lease  shall  bu  executed  within  thirty 
days  from  date,  and  a  bond  of  fTUO,  «vlth 
sureties  satisfactory  to  the  town  treasurer, 
furnished  within  thirty  days;"  that  the 
con  tract,  if  any  there  was,  was  conditional, 
— ^tbe  satisfaction  of  tbetown  treasurpr  be- 
ing a  condition  precedent  to  its  taking 
effect;  that  this  condition  is  not  shown 
to  have  been  performed,  at  least  not  before 
the  town,  by  its  vote  of  April  8, 1890,— 
the  day  following  the  vote  of  thecouncil,— 
distinctly  repudiated  the  plaintiff's  claim, 
and  not  before  the  town  council  elected 
April  8,  ISBO,  which  succeeded  the  former 
council,  and  thereby  became  possessed  of 
all  the  authority  conferred  by  the  vote  of 
.the  town  of  March  4, 1890,  had  withdrawn 
the  propueition  contained  In  the  vote  of 
the  former  council  of  April  7, 1890,  by  its 
vote  of  May  1,  1890,  ordering  u  special 
town-meeting  to  be  called  for  the  purpose 
of  letting  the  east  or  bathing  beach  and 
beach  privileges;  and  therefore  the  al> 
leged  contract  was  never  completed,  and 
no  legal  binding  obligation  ever  existed 
between  the  town  and  the  complainant. 
The  validity  of  this  argument  depends  up- 
on the  eBect  to  be  glveu  to  the  action  of 
the  town  at  the  town-meeting  held  April 
8, 1890,  and  of  the  town  council  elected 
at  that  meeting  In  ordering  on  May  1, 
1890,  a  special  tQwn-meetIng  to  be  called 
for  the  purpose  mentioned.  The  view  of 
the  respondents  Is  that  such  action 
amounted  to  a  repudiation  of  the  com- 
plainant's claim,  and  to  a  withdrawal 
of  the  proposal  contained  in  the  vote  of 
the  prior  council.  We  do  n<>t  think  so. 
The  action  of  the  town  was  limited  to  the 
appointment  of  a  committee  to  Investigate 
the  legality  of  the  letting,  and  that  of  the 
town  council  to  simply  ordering  a  special 


town-meeting  to  be  called  in  accord- 
ance with  a  memorial  to  it  for  that  pur- 
pose. The  subsequent  action  of  the  town 
at  the  meeting  so  called  could,  of  course, 
have  no  effect,  the  proposal  of  the  town 
having  been  previously  accepted  by  the 
tender  of  the  lease  duly  executed  on  the 
part  of  the  complainant,  and  the  leaving 
of  the  bond,  with  satisfactory  aoreties, 
with  the  town  treasurer. 

3.  The  respondents  further  contend  that 
the  vote  of  the  town  council  was  not  a 
compliance  with  the  requirement  of  the 
statute  of  frauds,  and  that  there  is  no  mem- 
orandum in  writing  signed  by  any  person 
authorized  by  the  town,  and  hence  that 
the  complainant  is  not  entitled  to  main- 
tain this  bill.  We  think,  however,  that 
the  vote  of  the  town  council,  the  agent  of 
the  town,  signed  by  the  town-clerk,  who 
is,  by  virtue  of  his  office,  clerk  also  of  the 
town  council,  was  a  sufficient  memoran- 
dum of  the  contract  to  answer  the  require- 
ment of  the  statute.  In  Chase  v.  Lowell, 
7  Gray,  33,  It  was  held  that  the  vote  of  an 
authorised  committee  of  a,  city,  electing 
tbelr  clerk  city  engineer  for  a  year  from  a 
subsequent  date.duly  recorded  and  signed 
by  him  as  clerk,  was  sufficient  to  take  his 
appointment  out  of  the  statute  of  frauds. 
And  see,  also.  Grimes  v.  Hamilton  Co.,  37 
Iowa,  290;  Johnson  v.  Society,  11  Allen, 
123;  Browne,  St.  Frauds,  5  346.  We  tbink 
the  complainant  is  entitled  to  relief. 


07  B.  L  4U) 
McAULIFFB  V.  LYNOB. 

(Supreme  Court  of  Rhode  Mamd.   Jtme  90, 189L) 

Bail  in  Civil  Cases — Liabilities  on  Scirs 
Facias. 
ir'ub.  St  B.  L  c.  224,  j  7,  provides  that 
frhenever  a  principal  shall  avoid,  so  that  hit 
^ods  cannot  be  found  to  satisfy  the  ezecatloti, 
nor  his  body  be  found  to  be  taken  thereby,  plain- 
till  in  the  orlgrinsl  writ  may  sue  out  setre/aeUu 
against  the  ball  retornsble  to  the  term  of  conrt 
wUch  shall  commence  next  after  20  days  after 
such  writ  shall  be  served,  and,  in  case  no  legal 
cause  be  shown  to  the  contrary,  Judgment  shall 
be  eiven  against  the  bail  for  the  debt.  Pub.  St. 
R.  I.  c.  222,  i  9,  provides  that  every  execution 
shall  be  returnable  to  the  next  succeeding  day 
of  the  term.  Held,  that  an  execution  cannot  tw 
returned  unsatisfied,  so  that  an  action  accrues 
against  the  bail,  before  the  return-day  thereof. 

Exceptions  from  court  of  common  pleas. 

Scire  facias  against  John  S.  Lynch  at 
the  suit  of  Owen  McAullffe.  From  Judg- 
ment for  defendant  on  demurrer  plaiutlfl 
takes  exceptions.    Overruled. 

John  M.  Brennan,  for  plaintiff.  Beoij 
J.  Dabola,  for  defendant. 

TiLLiN'OBASv,  J.  This  case  comes  up 
from  the  court  of  common  pleas  on  excep- 
tions. It  is  scire  facias  against  the  de- 
fendant as  ball,  and  was  brought  at  the 
December  term,  1886,  of  said  court,  upon 
a  Judgment  rendered  at  the  June  term 
thereof  next  preceding,  whereon  execution 
was  issued,  returnable  to  said  conrt  at 
its  said  December  term.  The  defendant 
demurred  to  the  declaration  on  theground 
that  at  the  time  of  the  coiiantencement  ot 
said  a£tlonno  cause  of  action  had  accrued 
to  the  plaintiff.  The  court  below  bus- 
taiued  the.  demurrer  and  rendered  Judg* 
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ment  for  tbe  defendant,  to  wbleb  rnllnK 
the  said  plaintiff  dnly  excepted.  Tbe 
question  raised  by  tbe  exceptions  is  this, 
vis.:  Can  a  retom  of  aOn  est  fnventtis 
be  made'on  an  execution,  belore  tbe  return- 
day  tbereof,  so  as  to  flx  tbe  liability  of 
ball?  We  tbinic  not.  The  statute  under 
TChicfa  this  action  is  broogbt  (Fab.  St.  B. 
I.  c.  224,  8  7)  provides  a»  follows:  *''Wben- 
ever  the  principal  sball  avoid,  so  tbat  his 

foods  and  chattels  or  real  estate  eannot 
e  found  tu  satisfy  tbe  execution,  nor  bis 
body  be  found  to  be  taken  thereby,  the 
plaintiff  In  tbe.  original  writ  may  sue  out 
his  writ  of  scire  facias  against  tbe  bail 
from  tbe  same  court  wherein  final  Judg- 
ment was  rendered  against  the  principal, 
returnable  to  tbe .  term  of  court  which 
shall  commeuce  aext  after  twenty  days 
after  sucb  writ  shall  be  served ;  and,  In 
case  no  legal  cause  be  shown  to  the  con- 
trary, Judgment  sball  be  given  againsttfae 
bail  for  the  debt  or  damages  and  costs 
recovered  against  tbe  principal;  with  inter- 
est and  costs,  and  execution  shall  be 
awarded  accordingly."  Although  this 
statute  does  not  provide  in  terms  that 
the  bail  sball  not  be  liable  before  tbe  re- 
turn-day of  tbe  execution,  yet  we  think 
this  is  tu  be  Implied,  as  tbe  law  assnmei? 
that  the  precept  will  be  returned  at  tbe 
time  when  by  law  and  tbe  direction  in  the 
execution  itself  it  la  made  returnable,  viz., 
OB  tbe  first  day  of  the  term  next  succeed- 
ing tbe  losoing  thereof.  Pub.  St.  B.  3.  e. 
222,  §  9,  provides  that  "every  execution  is- 
sued by  the  supreme  court  or  by  the  court 
of  common  pleas  shall,  unless  otherwise 
by  law  provided,  be  made  returnable  to 
the  next  succeeding  term  tbereof,  and  sbnll 
be  returned  by  the  oflBcer  charged  there- 
with within  five  days  from  the  day  ap- 
pointed by  law  for  the  sitting  of  the  court 
from  whence  it  issued,  and,  if  sucb  officer 
shall  not  return  the  same  within  tbat 
time,  he  shall  be  liable  therefor  as  by  law 
prescribed. "  The  direction  to  the  oflBcer 
charged  with  the  service  ot  the  execution, 
the  form  of  which  is  prescribed  by  statute. 
Is  to  return  the  same,  with  bis  doings 
thereon,  on  the  first  day  of  the  next  suc- 
ceeding term  uf  tbe  court  from  whence  it 
issued.  Pub.  St.  B.  I.  c.  222,  §  15.  Now.ln 
order  to  bold  bail  liable  upon  their  under- 
taking, the  law  requires  tbat  the  proceed- 
ings must  be  regular,  and  conform  in  every 
respect  to  tbe  .  statutory  requirements. 
They  are  also  entitled  to  a  strict,  con- 
struction ul  tbe  obligation  creating  their 
responsibility  and  measuring  its  extent. 
Gunn  V.  Oeary,  44  Mich.  615,  7  N.  W,  Rep. 
235;  Cook  v.  Freudenthal,  80  N.  Y.  202; 
Cowles  V.  Brawley,  4  Watts,  868;  McClurg 
V.  Bowers,  d  Serg.  &  R.  24.  And,  as  stated 
by  Sbaw,  C.  J.,  in  a  similar  case,  (see  Niles 
V.  Field,  2  Mete,  Mass.,  827 :)  "  If  this  suit 
could  be  maintained,  it  would  tend  to  al- 
ter and  enlarge  the  responsibility  of  bail. 
If  the  principal  dies  before  the  return  of 
the  execution,  tbe  ball  are  discharged.  The 
surrender  of  the  body  becomes  impossible, 
and  theobligatiou  Issaved."  Pub.St.R.I. 
c.  224,  S  6,  provides  that  "  tbe  death  ot  the 
principal  before  tbe  return-day  ot  the.exe- 
cation  against  bUn  shall  discharge   tbe 


bail. "  Tbts  proTlBioii  alone  sbowto  tbat  it 
is  Impossible  to  fix  tbe  liability  of  the  bail 
before  the  return-day  of  tbe  execution. 
The  la  w  applicable  to  the  case  before  us  and 
the  reasons  therefor  are  well  stated  by  Sut- 
ler, J.,  in  Ancrum  v.  Sloan,  1  Rich.  Law, 
421, 422.  He  says :  "  No  action  can  be  com- 
menced against  tbe  bail  until  they  are  fixed 
by  a  ea.  sa.  and  oon  est  returned  upon  it 
against  the  principal.  The  lodging  of  tbe 
CH.  aa.  must  operate  as  an  advertisement 
to  tbe  bail  that  their  principal  must  be 
surrendered  from  tbeir  supposed  custody 
in  exoneration  ot  their  liability.  This  is 
a  continiilDg  notice  till  aoa  est  inreotaa  is 
actually  returned,  and  to  make  it  availing 
it  should  not  depend  on  the  caprice  of 
tbe  plaintiff  or  tbe  partiality-  pt  the  sheriff. 
Its  uniformity,  regulated  by  law,  seems 
to  be  essential  to  Its  efficacy  in  affording 
the  relief  andsecnrlty  oontemplated.  And 
during  the  time  the  oa.  sa.  is  in  tbe  sher- 
iff's hands,  and  before  It  is  legally  returned, 
the  ball  must  have  the  right  to  look  for 
and  Burrebder  their  principal.  This  length 
of  time  should  not  depend  on  the  discre- 
tion of  tbe  officer,  but  ought  to  be  con- 
tained in  the .  directions  of  the  process  un- 
der tbe  authority  of  law.  •.  •  •  There- 
turn  of  the  process  witb  the  note  of  the 
sheriff's  actings  under  it  made  at  the  time 
of  such  return  gives  tbe  right  of  action 
against  the  baU."  See  2  Sell.  Pr.  46.  See, 
also,  Saunders  v.  Bobo,  2  Bailey,  482; 
Rowland  v.  Seymour,  2  Mete.  (Mass.)  590; 
Rowley  v.  Nichols,  14  R.  1. 14;  Mauoin  v. 
Partridge,  14  Eaat,  699.  But  the  plaintiff 
contends  In  support  ot  bis  action  that 
the  cause  of  action  accrued  themement 
the  statute  ot  limitations  commenced  to 
rnn,  which  he  says  (under  section  9,  c. 
224,  Pub,  St.  R.  I.)  was  immediately  after 
the  Altering  op  ot  final  Judgment  against 
tbe  principal.  .Tbis  section  is  as  foliows: 
"No  writ  of  scire  facias  shall  be  served 
upon  the  ball  unless  it  be  within  two  years 
next  after  the  entering  ' up  of  final  Judg- 
ment against  the  prinetpal:  provided, 
that,  if  by  reaaon  of  tbe  absence  of  tbe 
bail  from  the  state,  service  of  the  writ  of 
scire  facias  could  not  have  been  made 
witbiq  tbe  time  t>efore  mentioned,  tbu  said 
writ  may  be  served  at  any  time  within 
two  years  after  the  return  of  the  bail  into 
the  state. "  We  do  not  think  the  position 
Is  tenable,  for  while  It  might  seem  from 
the  reading  of  tbis  section,  taken  by  Itself, 
that  the  cause  ot  action  accrues  immedi- 
ately upon  the  entering  up  of  final  Judg- 
ment against  the  principal,  yet  when  tak- 
en, as  it  should  be,  in  connection  with  the 
other  provisions  of  the  statute  already 
r^rred  to,  it  is  clear  that  the  cause  of  ac- 
tion does  not  accrue  until  after  tbe  return 
ot  the  execution  by  the  o£Scer  tu  manner 
aforesaid.  Indeed,  if  the  plaintiff's  conten- 
tion is  correct,  an  action  might  be  com- 
menced against  the  bail  on  the  very  next 
day  after  the  rendition  of  final  Judgment 
against  tbe  principal,  before  any  execution 
should  be  issued,  and  before  any  attempt 
should  be  made  to  collect  tbe  debt  from 
him.  Sucb  a  construction  ot  tbe  statute 
would  be  manifestly  unreasonable  and  un- 
warranted.   Exceptions  overruled. 
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TiLLiNGHAST  ct  al.  T.  Oiluore; 
iSwpreme  Court  of  Rhode  IsUmd.   June  29, 1891. ) 

ASBITKATION — UNAUTHORIZBD  ScBHISSION  BT 

Paktnbb — ^Action  on  Awabd. 

1.  In  an  action  on  an  award,  It  appeared  that 
one  partner,  withoat  authority  of  his  copartner, 
signed  the  snbmisslon  to  arbitration,  which  was 
hot  ratified  by  the  non -signing  partner  prior  to 
the  award.    Meld,  that  the  award  was  roid. 

3.  An  action  could  not  be  maintained  on  such 
award,  though  the  non-signing  partner  joined  as 
plalntifl  therein. 

Appeal  from  court  of  common  pleas. 

Assumpsit  on  an  award.  Judgment  for 
plaintiffs.  Defendant  petitions  for  new 
trial.    Kerersed. 

Jacob  W.  MatbewsoD,  for  appellant. 
Simon  S.  Lapbua ,  for  appellees. 

Mattkson,  C.  J.  The  plaintiffs  sue  in 
assumpsit  on  ao  award.  Tlie  suit  was 
brouEbt  originally  in  the  district  court  of 
the  sixth  Judicial  district,  and  was  taken 
by  appeal  to  the  court  ol  common  pleas. 
At  the  trial  In  the  latter  court  it  appeared 
-that  Lloyd  A.  TlIIlnKbast,  one  of  the  plain- 
tiffs, signed  the  agreement  of  submission 
on  their-  part  with  the  firm  name,  but  it 
did  not  appearthat  be  had  authority  from 
bis  copartner  to  do  so,  or  that  bis  copart- 
ner bad  assented  to,  approved,  or  ratified 
the  submission  prior  to  the  award.  Tbe 
defendant  requested  the  court  to  Instruct 
tbe  Jury  that  In  this  state  of  the  proof  the 
plaintiffs  could  not  recover.  The  court 
declined  to  so  instruct  the  jury,  and  they 
returned  a  verdict  for  the  plalntlffH.  Tbe 
defendant,  having  duly  excepted  to  the 
ruling  of  the  court,  declining  to  give  tbe 
instruction- requested,  now  petitions  for  a 
new  trial  for  alleged  error  in  such  ruling. 
It  seems  to  be  settled  by  the  weight  of  au- 
thority that  one  partner  has  no  implied 
power,  by  virtue  of  tbe  partnership,  to 
bind  his  copartner  by  a  submission  to 
arbitration.  Bates,  Partn.  §  386.  and 
cases  collected  In  no-te  4.  Tbe  reasons  lor 
the  rule  as  usualb*  stated  are  that  such 
a  power  Is  not  necessary  for  tbe  conduct 
nf  the  partnership  business;  that  the 
power  of  a  partner  is  necessarily  broad, 
and  therefore  oughtnot  to  beeztended  be- 
yond what  is  necessary ;  that  to  permit  a 
partner  to  enter  into  a  subniission  to  ar- 
bitration, and  to  bind  his  copartner  there- 
by, would  enable  him  to  withdraw,  with- 
out his  copartner's  consent, 'the  deter- 
mination of  controverted  rights,  involving 
perhaps  Important  interests  of  the  part- 
nership from  the  ordinary  tribunals,  and 
to  bind  by  an  award,  not  only  the  joint 
property,  but  also  the  Individual  property 
ol  his  copartner.  A  subniission  to  arbi- 
tration, therefore,  sigoed  by  one  partner 
only,  does  not  bind  his  copartner,  unless 
authority  from  tbe  copartner  to  sign  it, 
or  his  subsequentassent  or  ratification,  be 
shown.  And  it  seems  that  such  assent  or 
ratification  must  be  prior  to  the  making 
of  tbe  award,  or  the  award  will  be  in- 
valid. In  Morse  on  Arbitrstion  and 
Award,  (page  8,)  it  Is  said:  "It  will  be  too 
late  for  the  non-nlgning  partner  to  come 
forward  and  satisfy,  after  an  award  in 
his  favor  has  been  rendered,  and  thereby 
entitle  himself  to  obtain  the  benefits  of  the 
award,  when  he  has  taken  no  part  in  the 
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previous  proceedings  whereby  he  could 
have  been  held  bound  by  it  bad  it  been 
against  bim. "  And  see,  also,  Eastman  v. 
Burleigh,  2  N.  H.  484.  The  reason  that  an 
award  upon  a  submission,  signed  by  only 
one  partner,  without  authority  from  his 
copartner  to  sign  it,  or  without  such  co- 
partner's assent  or  ratification,  prior  to 
the  maldng  of  it.  Is  invalid  is  because  there 
is  no  mutuality  between  the  parties.  As 
in  such  a  case  tbe  partner  who  signs  tbe 
submission  is  alone  bound,  tbe  other  part- 
ner is  at  liberty  to  sue  upon  the  claim 
without  regard  to  the  award.  Hence  If 
the  adverse  party  performs  the  award,  he 
is,  nevertheless,  liable  to  be  sued  by'  tbe 
other  partner  upon  tbe  original  claim. 
The  award,  therefore,  lacks  that  mutuali- 
ty which  tbe  law  deems  essential  to  Its 
validity,  and  is  regarded  as  a  nullity.  It 
has  been  suggested  that  tbe  subsequent 
bringing  of  a  suit  upon  such  an  award  In 
wbich  both  partners  join,  as  in  tbe  present 
case,  might  be  regarded  as  a  ratification 
of  the  award,  and  supply  the  mutuality 
which  would  otherwise  be  lacking,  inas- 
much-as  the  non-signing  partner  would 
thereby  be  estopped  from  afterwards  dis- 
puting tbe  validity  of  the  award.  The 
dlfilculty  with  this  suggestion  is  that  tbe 
award  is  void,  and,  being  void.  Is  Incapa- 
ble of  ratification.  We  think  the  court 
erred  in  declining  to  instruct  the  Jury  in 
accordance  with  the  defendant's  request, 
and  grant  the  petition  for  a  new  trial. 


(IT  R.  I.  ttO) 
LCFT  V.  LiNGANE  Ot  at. 

(Supreme  Court  of  Rhode  Island.    July  11, 1891. ) 
Libel  —  Bzcbssite  Damaqes — Vbbdict — Ix- 

PBAOBMEMT  BT  JUBT. 

1.  In  an  action  for  libel,  the  article  com- 
plained of  represented  plaintiff,  a  single  woman 
of  good  character,  as  being  in  company  with  a 
negro,  and  assaulted  by  the  letter's  wife  as  her 
rival,  which  was  untrue.  Held,  that  92,485.50 
damaiges  were  not  excessive. 

2.  In  arriving  at  a  verdict,  each  Jnror  marked 
down  the  amount  he  thought  proper  to  give.  Tbe 
aggregate  of  these  amounts  was  divided  by  12, 
and  tbe  quotient,  after  full  discussion,  and  with- 
out auy  previous  agreement  thereto,  was  agreed 
on  as  a  verdict.  Held,  that  the  method  was  not 
objectionable. 

8.  Affidavits  of  jurors,  as  to  what  took  plaoe 
in  the  Jury-room,  will  not  be  received  for  the 
purpose  of  impeaching  their  verdict.  - 

Action  for  libel  by  Henrietta  D.  S.  Luft 
against  David  F.  Llngaue  and  others. 
Judgment  for  plaintiff.  Defendants  peti- 
tion for  a  new  trial.    Denied. 

Daniel  R.  BaUoa  and  Frank  H.  Jackson, 
for  plaintiff.  Nicholas  Van  Slyck  and 
Cyrus  M.  Van  Slyck,  for  defendants. 

Mattkson,  C.  J.  This  Is  an  action  for 
libel  brought  upon  an  article  published  In 
the  Evening  Telegram.  The  Jnry  having 
returned  a  verdict-  for  the  plaintiff  for 
9'2,4S5.5U,  tbe  defendants  petition  fora  new 
trial  upon  several  grounds,  of  wbich  two 
only  were  urged  at  tbe  bearlnK— f'/rst, 
that  the  damages  were  excessive;  second, 
that  tbe  Jury  adopted  an  Improper  meth- 
od in  ascertaining  the  amount  of  the  ver- 
dict. In  actions  of  this  nature,  the  dam- 
ages rest  largely  in  tbe  sound  discretion 
of  tbe  Jury,  who  may  give  a  greater  or  less 
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sam,  according'  to  tbeir  eonclaslons  from 
the  whole  case,  taking  into  account  the 
nature  of  the  libel,  the  motive  of  the 
publishers,  the  care  taken  to  ascertain  the 
troth  of  the  publication,  add  the  extent  of 
tbelnjary.  Courts  are  reluctant  to  dis- 
turb their  verdicts  on  the  ground  that  the 
damages  awarded  are  excessive,  unless 
there  is  suspicion  of  unfair  dealing,  or  the 
case  be  sneb  as  to  furnish  evidence  of  par- 
tiality, prejudice,  orcorruption.  InOdger, 
Sland.  &  L.  558,  the  rule  is  thas  stated: 
"A  new  trial  will  only  be  granted  where 
the  amount  of  damages  is  so  large  as  to 
satisfy  the  court  that  the  jury  acted  per- 
versely and  with  partiality,  or  grossly 
misconceived  the  case  on  principle. "  The 
item  complained  of  represented  the  plain- 
tiC,  a  single  white  woman  of  good  char- 
acter and  re8i)ecrtable  connections  and  as- 
sociations, with  being  in  thecompany  of  a 
ngero,  and  with  having  been  assaulted  by 
tbe  wife  of  the  latter  because  she  regarded 
her  as  a  rival  in  the  affections  of  the  ne- 
gro husband.  8o  far  as  the  plaintiff's 
part  in  the  occurrence  was  concerned,  the 
Item  was  wholly  false,  except  that  she 
was  struck  by  a  Jealous  negress,  who 
mistook  her  for  another  woman.  No  at- 
tempt to  verify  the  statement  was  made 
before  its  publication,  bot  it  was  pnt>- 
lisbed.so  far  as  appears,'in  utter  disregard 
of  the  rights  of  tbe  plaintiff,  and  in  u  tter 
indifference  as  to  the  effect  It  might  have 
upon  the  plaintiff's  reputation  and  feel- 
ings, and  with  no  other  Justification  or 
motive,  apparently,  than  a  desire  on  the 
part  of  tbe  publishers  to  print  a  sensa- 
tional item  for  the  gratification  of  the 
morbid  craving  ot  a  portion  of  the  pul)lic 
for  something  sensational.  Such  an  item 
would  naturally  greatly  mortify  the  plain- 
tiff, and"  deeply  wound  her  feelings,  and 
tbp  testimony  shows  that  she  has  experi- 
enced great  mental  distress  and  suffering 
In  consequence  of  its  publication.  Tbe 
]ory  doubtless  took  these  matters  into 
consideration,  and  felt  that  the  case  was 
a  proper  one  in  which  to  enjoin  upon 
newspaper  publishers  that  it  is  a  duty 
which  the  law  imposes  upon  them  to  take 
all  reasonable  precautions  to  verify  that 
which  they  publish,  and  to  prevent  the 
publication  of  sensational  and  injurious 
articles  which  are  untrue.  Perhaps,  also, 
tbey  desired  at  the  sametlmeto  emphasiEe 
their  disapproval  of  a  sort  of  so-called 
modern  jonmalism.of  which,  unfortunate- 
ly, we  have  in  these  days  too  many  illus- 
trations. We  cannot  say  that  their  ver- 
dict was  unwarranted. 

After  the  verdict  bad  been  rendered,  a 
paper  was  found  in  the  Jury-room  upon 
which  sums  had  been  marked  aggregating 
f29,826,  and  showing  a  division  of  this 
sum  by  12,  giving  as  the  result  f 2,485.60, 
tbe  amount  of  tbe  verdict.  Affidavits  of 
several  members  of  the  jnry  have  been  sub- 
mitted by  the  defendants  to  the  effect  that, 
tbe  Jury  falling  to  agree  upon  any  particu- 
lar sum  for  a  verdict,  it  was  finally  sug- 
gested that  all  the  members  of  the  jury 
put  down  on  a  piece  of  paper  the  sum 
wbicb  each  thought  proper,  and  that  all 
these  amounts  be  added  together,  and  the 
total  of  them  divided  by  12  should  be  the 
verdict;  that  this  was  agreed  to  by  all  tbe 


Jurors,  and  the  numbers  were  accordingly 
pnt  down,  and  added  together,  and  divid- 
ed by  12,  and  the  result  so  obtained  was 
the  verdict;  that  the  amount  was  nc* 
canvassed  after  tbe  quotient  was  ob- 
tained, but  that  tbe  affiants  agreed  to  it 
because  they  bad  agreed  to  abide  by  tbe 
result  BO  obtained  as  tbe  verdict.  AflSda- 
vlts  of  a  greater  number  of  the  jury  have 
been  submitted  by  the  plaintiff  to  the 
effect  that  the  suggestion  was  made  that 
the  jurors  should  severally  mark  the 
amounts  they  thought  proper  to  give, 
which  they  proceeded  to  do;  that  tbe 
foreman  then  read  the amountsso marked; 
that  it  was  then  suggested  that  the  sev- 
eral amounts  should  be  added  up,  and 
tbe  same  divided  by  12;  that  this  was 
done,  and  the  amount  so  found  was  read ; 
that  the  Jury  then  discussed  that  sum  and 
others,  both  larger  and  smaller,  and  finally 
adopted  the  sum  obtained  as  stated  for 
their  verdict,  and  it  was  so  rendered;  that 
the  Jury  did  not  agree  to  mark,  add,  and 
divide  as  stated,  and  to  make  tbe  amount 
so  found  the  verdict;  but  that  the  mark- 
ing was  done  In  an  Informal  manner,  as 
an  informal  ballot  was  taken,  and  was 
not  intended  to  be  binding  upon  any  one. 
If  we  regard  tbe  affidavits  of  the  larger 
number  of  the  jury  as  correct,  the  method 
so  adopted  by  the  jury  for  reaching  a  ver- 
dict was  unobjectionable,  being  merely  a 
tentative  proceeding  for  the  purpose  of 
ascertaining  the  views  of  each  other,  no 
one  agreeing  In  advance  to  be  bound  by 
the  result,  but  only  agreeing  to  it  after 
full  discussion.  Forbes  v.  Howard,  4  R.  h 
364,  869.  But  it  is  not  worth  while  to  dis- 
cuss tbe  point,  for  it  is  well  settled,  and 
this  court  has  held,  that  the  affidavits  of 
Jurors  as  to  what  takes  place  in  the  Jury- 
room  cannot  be  received  for  the  purpose 
of  impeaching  their  verdict.  Tucker  v. 
Town  Council.  5  R.  I.  ST*,  560.  New  trial 
denied,  and  petition  dismissed. 


Eaton  v.  Casr. 


07  R.  t.  42») 


(Supreme  Court  of  Rhode  Island.    July  11, 1891 . ) 

AXBNDMEKT  OP  FLEASINOS. 

1.  It  is  proper  to  allow  the  plaintiff  to  amend 
his  declaration  before  trial  by  filling  the  od 
damnum  clause,  wtaicb  has  been  left  blank. 

2.  Pub.  St.  R.  I.  c.  210,  i  6,  ia  broad  enough 
to  permit  plaintiff  to  amend  his  declaration  by 
alleging  the  insolvency  of  the  estate  of  which  de- 
fendant is  administrator. 

8.  Where  an  amendment  is  allowed,  but  plain- 
tiff fails  to  make  and  file  it  until  after  the  ver- 
diet,  defendant,  bygoingon  with  tbe  trial,  waives 
his  right  to  object. 

Action  by  Cella  A.  Eaton  against  John 
P.  Case,  administrator.  Verdict  and  Judg- 
ment for  plalutiS.  Defendant  petitions  for 
a  new  trial.    Petition  dismissed.^ 

Nathan  F.  Dixon,  Charles  Penia,  and, 
SbetBeld  Greene,  for  plaintiff.  Albert  B. 
Crafts,  for  defendant. 

Stinrsb,  J.  After  verdict  for  tbe  plain- 
tiff, tbe  defendant  petitionstor  a  new  trial' 
— First,  because  the  court  allowed  the 
plaintiff  to  amend  his  declaration  by  fill- 
ing the  ad  damnum  clause,  which  had 
been  left  blank ;  second,  because  the  court 
allowed  the  plaintiff  to  amend  the  decla- 
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ration  b^  Inserting  an  averment  ol  the 
insolvency  of  the  estate  of  which  the  de- 
fendant Is  administrator;  and,  t/i/rd,  be- 
cause the  plaintiff  did  not  avail  himself  of 
said  leave  until  after  verdict.  The  defend- 
ant also  flies  a  motion  in  arrest  of  Judg- 
ment upon  tbese  grounds.  His  contention 
Is  that  the  absence  of  the  ad  damnutti 
was  fatal;  citing  Holt  v.  Molony,  2  N.  H. 
322,  and  Deveau  v.  Skldmore,  47  Conn.  19. 
In  both  of  these  cases  tlie  defect  was  in  the 
writ,  and  not  in  the  declaration.  It  was 
held  that  the  process  did  not  set  forth  a 
demand  nor  ask  for  Judgment  of  any 
sum  against  the  defendant,  and  hence  did 
not  set  forth  a  cause  nithln  the  Jurisdic- 
tion of  the  court  to  which  the  process 
was  returnable;  snch  Jarisdlctlou  being 
limited  by  statutory  provisions.  The 
ground  of  those  decisions  was  that,  as  Ju- 
risdiction  must  appear  in  the  process, 
there  was  nothing  in  court  upon  which 
to  graft  an  amendment,  and  hence  It 
must  be  dismissed.  In  the  later  case  of 
Taylor  v.  Jones,  42  N.  H.  25,  the  court 
hold  that  the  ad  damnum  may  be  amend- 
ed after  verdict,  when  It  Is  apparent  from 
the  declaration  that  it  was  left  blank,  or 
too  small  a  sum  inserted,  through  mis- 
take or  Inadvertence  only;  and,  If  there 
has  been  a  full  and  fair  trial,  without 
knowledge  of  the  defect  by  either  party, 
Judgment  may  be  rendered  without  a  new 
trial;  but  if  it  does  not  appear  that  the 
defendant  had  no  knowledge  of  the  de- 
fect, the  amendment  may  still  be  made, 
though  a  new  trial  must  be  granted,  to 
give  him  an  opportunity  to  contest  the 
enlarged  demand.  McLellan  v.  Crofton,  6 
Me.  807,  went  further,  by  holding  that  the 
ad  damnum  clause  in  the  wrlt^  which  had 
been  left  blank,  might  be  amended,  after 
verdict,  by  Inserting  a  suflBcient  sum  to 
cover  the  verdict.  See,  also,  Clark  v. 
Herring,  5  Bin.  S3.  In  the  present  case  the 
amendment  was  granted  before  the  trial, 
and  so  the  defendant  had  full  opportuni- 
ty to  contest  the  amount  claimed.  We 
think  the  granting  of  the  amendment  was 
proper.  The  second  and  third  grounds  of 
this  i>etUlon  may  be  considered  together. 
Pub.  St.  R.  I.  c.  210,  §  5,  is  broad  enough 
to  permit  amendments  of  pleadlni^s,  such 
as  were  allowed  in  this  case;  and  It  has 
been  the  uniform  practice  of  ourconrts,  un- 
der the  statute,  to  allow  amendments,  un- 
der circumstances  and  upon  terms  which 
would  aid  In  determining  the  merits  of 
the  case  without  detriment  to  the  parties. 
The  administration  of  justice  would,  in- 
deed, be  open  to  Just  criticism  if  this  could 
not  be  done;  but  the  special  objection 
qrged  Is  that  the  amendment  was  not  in 
fact  made  until  after  the  verdict.  It  was 
nevertheless  permitted  to  be  made.  The 
scope  uf  It  was  fully  understood,  and  tlie 
trial  went  on  as  though  it  bad  been  made. 
The  defendant  suffered  no  injury  by  the 
delay,  and  was  in  no  way  prejudiced  by 
it  in  his  defense.  It  would  be  a  strange 
perversion  of  Justice  to  grant  a  new  trial, 
under  these  facts,  simply  because  the 
amendment  was  not  written  into  the  dec- 
laration, when  it  was  not  to  be  looked 
at  during  the  trial;  for,  had  it  been  looked 
at,  its  absence  would  have  been  discov- 
ered.   Undoubtedly  it  Is  better  practice  to 


have  all  the  papers  In  a  case  completed 
and  filed  before  the  trial  proceeds ;  but  if 
they  are  not,  and  there  is  an  under- 
Btandini;  that  a  particular  defect  la  to  be 
amended,  and  the  trial  goes  on  cusifitwere 
amended,  it  is  too  late,  after  having  tak- 
en t.be  chance  of  a  verdict,  to  seek  to  set 
aside  the  verdict  because  the  amendment 
bad  not  been  filed  with  the  papers.  In 
such  a  case  parties  waive  their  right  to 
object  by  going  on  with  the  trial.  But  it 
Is  said  there  were  no  pleadings  apon 
which  a  verdict  could  be  rendered,  and 
hence  the  trial  was  abortive.  Cases  of 
this  sort  frequently,  and  we  may  say  too 
frequently,  arise,  but  it  is  not  considered 
that  proceedings  are  invalidated  because 
things  agreed  to  be  done  and  treated  as 
done  are  not  formally  embodied  in  the  pa- 
pers until  afterwards.  In  Clark  v.  Canal 
Co.,  11  R.  I.  86.  It  was  held  that  amend- 
ments to  the  declaration  are  considered  as 
made  of  the  time  when  the  declaration 
was  filed.  In  Young  t.  Glascock,  79  Mo. 
674,  leave  was  granted  to  amend  an  an- 
swer; but  It  was  not  done  on  the  spot, 
and  the  trial  proceeded  on  the  under- 
standing that  it  was  to  be  done  after- 
wards. On  a  motion  in  arrest  of  Judg- 
ment the  defendant  offered  to  make  the 
amendment  then,  but  the  circuit  conrt  re- 
fused to  permit  it,  on  the  ground  that 
the  answer,  as  it  stood,  was  sufficient  to 
warrant  the  Judgment.  The  supreme 
court  held  that  the  amendment  shonld 
have  been  allowed,  and  treated  the  case  as 
If  it  liad  been  made,  afiSrming  the  judg- 
ment of  the  court  below.  Home  v.  Mea- 
kin,  115  Mass.  826,  was  precisely  stmilv  to 
the  case  before  us,  where  it  was  held  that, 
if  the  court  -allows  an  amendment,  sug- 
KestinK  that  the  trial  proceed  and  the 
amendment  be  filed  afterwards,  no  objec- 
tion to  this  course  being  made,  it  is  too 
late,  on  exceptions,  to  object  that  the 
amendment  was  not  filed  until  after  ver- 
dict. The  defendant  urges  in  bis  brief  and 
argument  that  the  amendment  should  be- 
made  durini;  the  trial,  which  he  supposed 
was  done.  The  record  as  allowed  does 
not  show  these  facts;  but  if  it  didit  would 
only  show  more  clearly  that  he  was  in  no 
way  surprised  or  injured  either  by  tha 
substance  of  the  amendment  or  the  time 
of  its  filing.  We  see  no  leasoii  for  a  new 
trial,  and  tbe  petition  is  dismissed. 

(15  R.  I.  6) 

Statb  t.  Palmbr.1 
(Supreme  Court  qf  Rhode  laland.  April  4, 1885.  > 

A88i.ULT  AND  BaTTSRT— RBOOa:!lIZAllCS  POB 

Costs. 
Pub.  Bt  R.  L  0.  197,  II  4.  10,  which  re- 
quire that,  on  a  criminal  complaint  for  assault 
and  battery  ib  justice's  court,  the  complainant 
shall  (five  recognizance,  with  surety,  "to  prose- 
cute such  complaint  to  Unal  judgment  with  effect, 
or  in  default  thereof  to  pay  all  lawful  costa 
which  may  accrue  therein  to  the  state,  or  to  the 
peraoa  or  persons  accused, "  are  sutBoiently  com- 
plied with  by  a  recognizance  "to  Tarosecute  the- 
complaint  with  effect,  or  in  default  thereof  to 
pay  all  lawful  costs  which  may  accrue  there- 
from." 

>Thls  case,  filed  April  4, 1885,  Is  now  published 
by  request,  with  others,  in  order  that  the  At- 
lantic Reporter  may  coverall  cases  in  volume  15, 
Rhode  Island  Reports. 
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Exceptions  frcin  coart  of  common  pleas. 
Providence  county. 

Complaint  in  Justice's  court  attainBt  Cal- 
vin P.  Palmer  for  assault  and  battery. 
Defendant  was  convicted,  and  appealed 
to  the  court  of  common  pleas,  and  from 
tliere  be  brouKht  the  case  on  exceptions 
to  the  supreme  court.  Exceptions  over- 
ruled. 

Cbarlns  Periin,  for  the  State.  A.  -B. 
Crafta,  for  d^ndant. 

P£K  Curiam.  This  is  a  criminal  com- 
plaint for  assault  and  battery.  The  com- 
plaint originated  In  a  Justice  court,  was 
carried  to  the  court  of  common  pleas  by 
appearand  is  brought  here  on  exceptions. 
In  the  justice  court  the  defendant  moved 
to  dismiss  tiie  romiilalnt  for  defect  in  the 
recognizance,  and  renewed  the  motion  In 
the  court  of  common  pleas.  The  motion 
was  overruled,  which  Is  the  error  alleged 
in  the  exceptions.  The  statute  requires 
that  on  a  complaint  for  assault  and  bat- 
tery the  complainant  shall,  before  the 
warrant  Issues,  give  recognisance,  with 
surety,  "  to  prosecute  such  complaint  to. 
llnal  Judgment  with  effect,  or  in  default 
thereof  to  pay  the  costs  which  may  accrue 
thereon  to  the  state,  or  to  the  person  or 
persons  accused."  Pub.  St.  R.  I.  c.  197,  §g 
4, 10.  In  this  case  recognltanee  was  giv- 
en" to  prosecute  the  complaint  with  effect, 
or  in  default  thereof  to  pay  all  lawful 
costs  which  may  accrue  therefrom. "  The 
question  is  whether  such  a  recognisance 
meets  the  requirement  of  the  statute. 
Undoubtedly  the  Justice  tadiing  the  recog- 
nizance would  have  acted  more  wisely  it 
be  had  followed  the  words  of  the  statute 
in  full,  for  it  be  bad  done  so  the  qnestion 
•would  not  have  arisen.  We  think,  how- 
ever, the  recognizance  is  in  legal  effect  the 
same  as  if  the  words  had  been  nsed  in  full; 
for,  in  our  opinion,  to  prosecute  the  com- 
plaint "  with  effect "  means  the  same  as  to 
prosecuteltto  "  final  judgment  with  effect, " 
and  "to  pay  all  lawful  costs  which  may 
accrue  therefrom  "  moans  the  same  as  "  to 
pay  the  costs  that  may  accrue  thereon  to 
the  state  or  to  the  person  accused,"  since 
"all  lawful  costs"  include  all  costs  which 
can  accrue  either  to  the  state  or  to  the 
person  accused.  We  do  not  think  the  case 
materially  differs  from  State  v.  McCarty, 
4  R.  I.  82.    Exceptions  overruled. 


an  Conn.  814) 

Dailgt  et  al.  v.  City  of  New  Haven 
et  al. 

(Suipreme Court ofJErroTB  of  ConneetXeui'.  March 
8,1891.) 

CEAKrrABi^  Bequests  —  Citt  as  Tbustee  —  Ke- 
vcsAL  TO  Act  —  Administbriso  Tbcst  in  Eq- 
rrrr. 

1.  A  oi^,  in  the  absence  of  some  law  impos- 
ing upon  it  the  Ann  ot  accepting,  can  refnse  a 
trust,  and  oannot  be  enjoined  from  refusing  ttf 
accept  the  tiequest  of  a  fund  to  be  administered 
by  it  for  the  l>enefit  of  the  poor. 

2.  In  the  absence  of  authority  granted  by  its 
charter,  a  city  has  no-  power  to  accept  a  bequest 
in  trust  to  administer  it  in  aiding  deserving  in- 
digent persons. 

8.  Bven  ttiough  a  city  bad  a  right  to  accept 
sncb  a  trust,  its  refusal  to  do  so  would  be  an  ex- 
ercise by  its  council  of  judgment  and  discretion, 
wbicb  could  not  be  enjoined  by  a  court. 

v.22A.no.21— 60 


4.  Testator,  devisied  hia  estate  In  trost  for 
djUterent  pliaritCas,  among  others,  a  certain  snm 
to  a  city,  to  be  held  by  it  in  trust  for  the  deserv- 
ing poor.  The  will  provided  that,  should  any  of 
the  trusts  not  be  accepted,  the  amount  intended 
therefor  should  be  proportionately  distributed 
in  augmentation  of  sudu  as  should  be  accepted. 
Testator  was  a  layman,  and  draw  the  will  nim- 
self.  Held,  that  the  want  of  power  In  the  city, 
or  its  infusal,  to  acoept  the  trust  would  not  de- 
feat it,  but  the  same  would  remain  valid,  to  lie 
administered  by  trustees  appointed  by  a  proper 
court, 

5.  Gten.  St.  Ck>nn.  {  491,  conferring  on  courts 
of  probate  authority  to  appoint  trustees  to  admin- 
ister a  trust-fund,  wixere  the  trustees  named  de- 
cline to  act,  does  not  take  from  the  superior 
courts  their  equitable  Juriadiction  to  appoint 
trustees  in  cases  where,  except  for  their  action, 
a  legal  trust  would  l>e  defeatisd  for  want  of  a 
trustee  to  administer  it;  but,  where  a  prol>ate 
court  may  be  applied  to,  it  is  the  proper  conrt 
to  administer  the  fund,  falling  in  whioh  the  su- 
perior court  may  act. 

6.  Where  a  fund  is  bequeathed  to  a  city  in 
trust,  to  be  administered  in  aid  of  its  poor,  and 
it  refuses  the  trust,  it  is  proper  for  the  state's 
attorney  to  apply  to  tiva  probate  court  for  the 
appointment  of  trustees  to  administer  it;  and, 
on  his  failure  to  act,  application  maybe  made  by 
any  one  who  would  be  a  benefleimry. 

Case  reserved  from  superior  court.  New 
Haven  county. 

Suit  by  Hugh  Dailey  and  Tllton  E.  Doo- 
little,  state's  attorney,  against  the  city  of 
New  Haven  and  others,  to  enjoin  the  de- 
fendant city  from  refusing  to  accept  a 
trust  fund  for  the  benefit  of  its  poor.  De- 
fendants demurred  to  the  complaint,  and 
the  case  was  reserved  thereon  for  tbls 
court. 

L.  BAnison  and  J.  W.  Alliofc,  for  plain- 
tiffs. W.  K.  To  wiisead,  for  city  of  New 
Haven.  iJ.  T.  Blake,  for  trustees  of  es- 
tate of  Philip  Marett.  S.  E.  Huldwin,  for 
executors  and  residuary  legatees  of  Ellen 
M.  Gifford.  H.  Stoddard  and  J.  W.  Bris- 
tol, for  lale  University. 

Setmouh,  J.  The  will  of  Pbilip  Marett, 
late  of  the  cit.v  of  New  Haven,  gives  one- 
fifth  of  the  remainder  of  certain  estate 
"  to  the  city  of  New  Haven,  to  be  held  in 
trust  by  the  proper  authorities,  and  the 
income  to  .  be  applied,  through  such  agen- 
cies as  they  see  tit,  for  the  supply  of  fuel 
and  other  necessarips  to  deserving  indi- 
gent persons  not  paupers,  preferring  sncb 
as  are  aged  or  Infirm."  Un  the  10th  day 
of  June.  18)X),  acting  upon  the  report  to 
the  court  of  common  council  of  a  commit- 
tee to  whom  .was  referred  "  the  matter  of 
the  acceptance  or  rejection  of  the  trust  of 
$130,000  bequeathed  to  the  city  by  Philip 
Marett,  deceased,  for  the  use  of  indigent 
poor  not  paupers,"  the  board  of  alder- 
men of  the  city  passed  a  resolution  "that 
the  city  of  New  Haven  do  not  accept  the 
bequest  to  it  tor  the  beneOt  of  indigent 
poor  not  paupers  under  and  by  the  will 
of  the  late  Philip  Marett."  Thereupon  a 
complaint  was  brought  by  Hugh  Dailey, 
a  resident  tax-payer  and  elector  of  the 
city  and  tqwn  ot  New  Haven,  and  Tllton 
E.  Doolittle,  as  the  state's  attorney  for 
New  Haved  county,  against  the  city,  its 
mayor,  and  the  other  parties  interested  in 
the  remainder,  one-tifth  of  which  was  giv- 
en to  the  city  of  New  Haven  as  aforesaid. 

Tbe  complaint  oontained,  among  otber 
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allegations,  the  following:  "  (7)- A  resolu- 
tion is  pending  beforetlieconrt  of  common 
council  of  the  city  of  New  Haven  in  and 
by  which  it  is  proposed  that  the  city  of 
New  Haven  shall  refuse  to  accept  the 
trust  uf  said  one-fifth  part  of  said  residu- 
ary estate  so  given  in  trust  as  aforesaid. 
Such  resolution  has  been  adopted  by  the 
individuals  who  compose  the  board  of  al- 
dermen, part  of  said  court  of  common 
council,  and  such  resolution  is  likely  to 
be  adopted  by  the  individuals  who  com- 
pose the  board  of  councilmen  of  said  city, 
and  is  likely  to  be  approved  by  the  indi- 
yidnal  who  holds  the  position  of  mayor 
of  said  city.  (8)  The  members  of  said 
court  of  common  council  and  tlie  mayor 
of  said  city  have  no  authority  to  decline 
the  acceptance  of  said  one-flfth  part  of  said 
residuary  estate,  so  given  in  trust  as 
afnresald.  (9)  The  trust  above-men- 
tioned, created  by  the  will  of  said  Marett, 
is  a  public  charity,  and  the  beneficiaries  of 
said  charity  are  not  represented  by  the 
members  of  said  court  of  common  council 
or  the  mayor  of  said  city,  nor  have  such 
members  of  said  court  or  said  mayor  any 
t-Ight  to  annul  and  destroy  the  public 
charity  created  by  said  will.  (10)  The 
due  administration  of  the  public  charity 
created  by  said  will  will  tend  to  largely 
decrease  the  expenses  for  the  care  of  pau- 
pers in  the  city  and  town  of  New  Haven, 
and  thus  render  unnecessary  to  a  consid- 
erable extent  the  imposition  of  taxes  to 
be  paid  for  the  support  of  such  paupers; 
and  the  city  of  New  Haven  is  wholly  em- 
braced within  the  limits  of  the  tpwn  of 
New  Haven,  and  includes  nineteen-twen- 
tieths  of  the  population  and  taxable  prop- 
erty of  the  town  of  New  Haven.  (11)  The 
city  of  New  Haven  and  the  Young  Men's 
Institute,  [naming  the  other  benefici- 
aries of  said  residuary  estate,]  all  claim  an 
interest  in  said  fifth  part  of  said  residuary 
estate  in  case  the  city  of  New  Haven  de- 
clines and  refuses  to  accept  the  trust  cre- 
ated by  said  will,  but  none  of  said  corpo- 
rations propose  to  carry  out  the  charita- 
ble intentions  of  the  testator,  as  stated  in 
the  clause  of  said  will  herein  referred  to,- 
even  If  they  receive  the  funds  in  question. 
(12)  In  case  the  city  of  New  Haven  refuses 
to  accept  the  performance  of  the  duties  of 
said  trust,  the  said  Blake  and  Beardsley 
[trustees,  who  now  hold  the  remainder 
ready  for  distribution]  propose  to  regard 
the  trust  in  favor  of  the  public  charity, 
as  above  described,  terminated,  and  to 
pay  over  said  sum  of  over  f  130,000,  being 
the  amount  of  said  trust  fund,  to  the  city 
of  New  Haven  in  trust,  for  library  pur- 
poses, to  [naming  thii  other  beneficiaries 
of  said  residuary  estate,]  for  purposes  oth- 
er than  the  supply  of  fuel  and  other  nec- 
essaries to  deserving  and  indigent  persons 
not  paupers,  in  the  city  of  New  Haven, 
preferring  such  as  are  aged  and  infirm,  as 
stated  in  said  will. "  J'ollo wing  these  alle- 
gations was  a  prayer  for  judgment:  "(1) 
That  the  city  of  New  Haven,  and  Its  may- 
or, and  the  members  of  its  court  of  com- 
mon council,  be  enjoined  from  declining 
to  accept  said  trust  fund,  or  from  declin- 
ing to  carry  out  the  provisions  of  said 
will  relating  to  the  administration  of 
said  trust  fnud.    (2)  It  it  shall  be  held 


that  the  court  of  common  conncll  of  the 
city  of  New  Haven  have  the  power  to  re- 
fuse to  accept  said  trust  and  to  refuse  to 
administer  the  same,  and  if  the  city  of 
New  Haven  dues  refuse  to  accept  or  ad- 
minister said  trust,  then  the  plaintiffs 
pray  this  conrt,  as  a  court  of  equity,  to 
take  sajd  fund  so  given  for  poblic  charity, 
as  stated  in  said  will,  Into  its  own  care, 
and  to  appoint  suitable  'trustees  to  re- 
ceive the  same  from  said  Beardsley  and 
said  Blake,  and  administer  said  fund  ac- 
cording to  the  true  intent  and  meaning  of 
the  said  will  of  Pliliip  Mai«tt. " 

A  temporary  injunction  was  granted  re- 
straining the  mayor  of  New  Haven  from 
approving  any  resolution  or  vote  of  the 
court  of  common  conncll  of  tbecity,  where- 
by the  city  shall  decline  to  accept  the 
funds  so  given  to  the  city  by  the  will  of 
Philip  Marett,  in  trust  for  the  public  char- 
ity stated  in  the  complaint.  Thereupon  a 
statement  of  facts  was  agreed  upon  by 
the  plaintiffs,  the  city  of  New  Haven,  and 
Henry  F.  Peck,  mayor  of  the  city,  they 
being  the  only  parties  that,  up  to  that 
time,  had  entered  an  appearance.  At 
their  request  the  superior  court  reserved 
the  case  and  the  questions  of  law  thereon 
arising  for  the  consideration  of  this  court. 
Subsequently,  by  leave  of  the  court,  the 
complaint  was  amended,  and  B.  Edwards 
Beardsley  and  KImcon  E.  Baldwin  were 
made  parties  defendant  thereto,  and  dniy 
cited  to  appear.  They  appeared,  assent- 
ed and  agreed  to  the  agreed  statement  of 
facts  theretofore  filed,  made  answer  to  the 
complaint,  and  filed  a  cross-complaint. 
Afterwards  the  city  of  New  Haven  and 
the  mayor  filed  a  demurrer  to  the  com- 
plaint, and  the  case  stands  before  us  upon 
the  questions  arising  upon  the  pleadings 
and  upon  the  agreed  statement  of  facts. 
The  statement  contains  a  series  of  ques- 
tions which  the  court  of  common  conncll 
instructed  the  city  attorney  to  incor- 
porate therein,  and  which,  it  is  agreed  in 
the  statement,  shall  be  reserved  for  the 
advice  of  this  court. 

The  first  question  in  natnral  order  re- 
lates to  the  power  of  the  superior  court 
to  grant  the  prayer  of  the  complaint  and 
enjoin  the  city  of  New  Haven  and  its  mayor 
and  the  members  of  its  court  of  common 
council  from  declining  to  accept  the  trust 
fund,  or  from  declining  to  carry  one  the 
provifliuns  of  the  will  relating  to  the  ad- 
ministration of  the  trust  fund.  We  un- 
hesitatingly advise  tbesuperior  court  that 
It  has  no  such  power.  If  the  city  has  a 
right  to  accept  a  trust  of  this  character 
and  administer  it,  which  we  shall  present- 
ly consider,  yet  It  has  an  undoubted  right 
to  decline  to  accept  It.  How  can  it  be 
otherwise?  It  is  not  a  duty  Imposed  npon 
it  by  its  charter  or  ordinances  to  accept 
and  administer  it.  Noone  can  compel  an- 
other to  accept  a  trust  by  naming  him  as 
trustee.  If,  in  a  given  case,  a  refusal  to 
accept  would  defeat  the  trust,  it  would  be 
because  the  Instrument  creating  it  so  pro- 
vided. Courts  will  see  to  It  that  trusts  do 
not  fall  because  of  the  refusal  of  the  trus- 
tee named  to  act,  unless  it  is  certain  that 
tile  settlor  BO  intended;  and  this  rale, 
which  is  a  universal  one,  would  have  no 
meaning  If  trustees  were  legally  bound  to 
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act  when  appointed.  The  law  is  well  set- 
tled in  respect  to  the  power  of  courts  to 
restrain  the  action  of  bodies  like  courts  of 
common  council.  In  the  very  recent  case 
of  Whitney  v.  City  of  New  Haven.SS  Conn. 
450,  20  Atl.  Rep.  666,  this  court  held  that 
whenever  such  bodies  are  acting  within 
the  limits  of  the  powers  conferred  upon 
them,  and  in  due  form  of  law,  the  right  of 
courts  to  supervise,  review,  or  restrain  is 
exceedingly  limited.  With  the  exercise  of 
discretionary  powers  courts  rarely,  and 
only'for  fcrave  reasons,  Interfere.  Those 
grave  reasons  are  found  only  where  fraud, 
corruption,  Improper  motlv<>8  or  influences, 
plain  disregard  of  duty,  gross  abuse  of 
power,  or  violation  of  law  enter  into  or 
characterize  the  result.  Diflerence  in  opin- 
ion or  lodgment  is  never  asufflcient  ground 
for  Interference.  Courts  of  common  coun- 
cil exercise  an  authority  delegated  by  the 
general  assembly,  which  carries  with  it 
corresponding  duties,  and  vests  the  dele- 
gated body  with  the  right  and  duty  to  ex- 
ercise the  diacretion  and  Judgment  inci- 
dental to  the  proper  performance  of  what 
is  delegated.  Several  other  decisions  in 
our  state  recognise  the  same  sound  doc- 
trine. 

The  next  question  to  be  considered  is 
whether  the  city  of  New  Haven  can  legally 
beqome  trustee  of  thefund.and  administer 
the  same.  We  nhall  look  in  vain  in  its 
charter  for  any  express  authority  author- 
ising it  to  accept  and  administer  trusts 
of  the  nature  of  that  created  by  the  will 
under  consideration.  Nor  is  the  city  of 
New  Haven  under  any  legal  liability  to 
support  or  aid  "deserving  persons  not 
paupers;"  Indeed,  it  has  no  legal  power 
BO  to  do.  The  rule  Is  well  established,  and 
supported  by  numerous  w^l  considered 
cases,  that  municipal  corporations  have 
only  such  powers  as  are  expressly  grant- 
ed in  thelT  charters,  or  are  necessary  to 
carry  into  effect  the  powers  so  granted. 
It  is  a  rule  of  great  public  utility,  and 
courts  should  recognise  and  enforce  it  as 
a  safeguard  against  the  tendency  of  munici- 
palities to  embark  in  enterprises  not  ger- 
mane to  the  objects  for  which  they  are 
Incorporated.  Even  towns,  which,  under 
oar  peculiar  political  history  and  policy. 
It  was  strongly  urged  in  Webster  v.  Town 
of  Harwinton,  32  Conn.  131,  possessed,  be- 
cause of  their  Independent  character,  large 
original  powers,  were  held  to  have  no 
original  or  Inherent  powers  whatever, 
hut  only  such  as  are  either  expressly 
grant?d  by  the  legislative  power  of  the 
state  or  are  necessary  to  the  performance 
of  their  duties  as  territorial  and  municipal 
corporations.  We  conclude,  then,  with- 
out further  discussion,  that  the  city  of 
New  Haven  cannot  legally  become  trustee 
of  the  fund  under  consideration,  and  ad- 
minister the  same.  Numerous  other  cases 
might  be  cited  in  support  of  this  position, 
but  we  only  refer  to  City  of  Bridgeport  v. 
Bailroad  Co.,  15  Conn.  475;  New  London 
V.  Brainard,  22  Conn.  558;  Abenroth  v. 
Town  of  Greenwich,  29  Conn. 356;  Gregory 
V.  City  of  Bridgeport,  41  Conn.  76. 

It  was  claimed  in  the  argument  that,  if 
the  city  has  no  power  to  accept  and  ad- 
minister the  trustv  then  it  has  no  power 
to  decline  it.    We  do  not  see  the  lorce  of 


this  claim.  An  offered  trust  may  surely 
be  declined  upon  the  very  ground  of  want 
of  legal  power  to  accept.  That  the  effect 
of  a  refusal  of  what  could  not  be  legally 
accepted  might  be  open  to  discussion  can- 
not limit  the  right.  A  case  might  easily 
arise  where  it  would  be  highly  proper  that 
a  trust  should  be  publicly  declined  for  that 
reason,  so  as  to  leave  other  questions 
which  might  arlseunder  it  unembarrassed 
by  any  claim  which  might  be  made  from 
the  failure  of  the  trustee  to  decline. 

It  may  be  fairly  assumed  that  when  the 
temporary  Injunction  is  removed  the  city 
of  New  Haven  will  decline,  in  terms,  the 
trust  in  dispute ;  but,  whether  it  declines 
it  or  not,  yet,  having  no  legal  power  to 
-accept  and  administer  it,  the  question  re- 
mains whether,  in  accordance  with  the  sec- 
ond prayer  of  the  complaint,  the  superior 
court,  as  a  court  of  equity,  will  take  the 
fund  into  Its  owncare  and  appoint  a  trus- 
tee to  administer  it  under  the  will.  This 
can  only  be  annwered  after  a  careful  con- 
sideration of  thetrue  meaning  and  effect  of 
tt»e  words,  "should  any  of  the  trusts  not 
be  accepted,"  which  precede  the  provision 
made  for  that  emergency.  The  will,  after 
making  certain  bequests  and  devises,  con- 
tinues a9  follows:  "The  balance  or  re- 
mainder of  such  trust-estute  *  *  *  I 
hereby  direct  shall  *  •  •  ba  appropri- 
ated, distributed,  and  disposed  of  as  fol- 
lows, namely ;  Oue-flfth  part  to  the  Con- 
necticut Hospital  Society  in  trust,  the  in- 
come to  be  applied  to  the  support  of  free 
beds  for  the  benefit  of  poor  patients  in  said 
institution,  giving  preference  to  those  in- 
curably a^lcted,  if  such  are  admissible. 
One-flfth  part  to  the  city  of  New  Haven, 
{tieing  the  clause  in  controversy,  and  al- 
ready herein  quoted  at  length.]  One-flfth 
part  to  the  president  and  fellows  of  Yale 
College,  In  trust,  the  income  to  be  applied 
to  the  support  of  scholarships,  or  to  such 
other  purposes  in  the  academical  depart- 
ment as  they  may  Judge  expedient.  One- 
tenth  part  to  the  New  Haven  Orphan 
Asylum,  to  be  held  in  trust,  and  the  in- 
come applied  to  the  support  of  poor  in- 
mates therein.  One-tenth  part  to  the  St. 
Francis  (Catholic)  Orphan  Asylum  in  New 
Haven,  to  be  held  in  trust,  and  the  income 
to  be  applied  to  the  support  of  poor  in- 
mates therrin.  One-tenth  part  to  the  city 
of  New  Haven  in  trust,  the  income  to  he 
applied  by  the  proper  authorities  to 'the 
purchase  of  books  for  the  Young  Men's  In- 
stitute, or  any  public  library  which  may 
from  time  to  time  exist  in  said  city.  One- 
tenth  part  to  the  state  of  Connecticut,  in 
trust,  the  Income  to  be  applied  towards 
the  maintenance  of  any  Institution  for 
the  cure  or  relief  of  idiots,  imbeciles,  and 
feeble-minded  persons.  The  appropria- 
tions specified  above  are  to  be  made 
effective,  notwithstanding  any  defldencles 
or  loaccuracy  of  description,  so  that  my 
objects  may  not  be  defeated  by  any  tech- 
nicality or  informality.  Should  any  of 
the  trusts  not  be  accepted,  the  amount  In- 
tended therefor  shall  be  proportionately 
distributed  in  angmentatlon  of  such  as 
may  be  accepted."  Dons  the  language  of 
the  testator,  taken  alone  or  in  connection 
with  all  the  provisions  respecting  the  re- 
mainder, indicate  a  purpose    and  Intea- 
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tton  on  his  part  that  the  failure  of  the  city 
of  New  Havea  to  accept- the  trusteeship 
should  defeat  the  trust?  -  Was  be  proba- 
bly more  luterested  in  the  question  who 
should  adminiater  it  than  whether  it 
should  be  made  effective?  The  intent  to 
baye  the  specified  appropriatiuns  made 
effective  is  distinctly  expressed.  Except 
for  the  clause  we  are  considering,  the  re- 
fusal to  accept  the  trust  would  not  affect 
It.  The  trust  would  not  be  allowed  to 
fall  for  want  of  a  trustee  to  administer  It. 
Id  Agrrlcultural  School  v.  Wbitoey,  54 
Conn.  343,  8  Atl.  Rep.  141,  land  was  con- 
veyed to  a  charitable  corporation  for  a 
charitable  purpose,  with  a  proviso  that  if 
It  should  abandon  such  use  it  should  pay 
the  market  value  of  the  property  as  it  re^ 
eeived  It  to  the  selectmen  of  Mansfield,  bo 
constitute  a  fnnd,  of  which  the  selectmen 
and  their  successors  in  ofiiee  should  be 
trustees,  the  Interest  of  which  should  be 
applied  by  them  to  the  aid  of  indigent 
young  men  fitting  themselves  for  the  min- 
istry. This  conr:  said,  (page  345,54  Conn., 
and  page  142, 8  Atl.  Bep. :)  "If  the  persons 
who  should  at  any  time  hnld  office  as  se- 
lectmen' of  that  town  should  decline  the 
trust,  such  declination  would  nut  afiect 
it.  The  trust  remains,  and  the  court 
would  supply  trustees  upon  proper  appli- 
cation in  behalf  of  any  member  of  the 
specified  class  of  beneficiaries.  A  charita- 
ble nse  will  not  be  permitted  to  fall  be- 
cause the  named  trustee  declines,  nor  be- 
cause of  delay  upon  the  part  of  the  bene- 
ficiaries In  aslcinx  for  their  rights. "  It  is 
a  rule  which  admits  of  no  exception  that 
equity  never  wants  a  trustee;  or,  in  other 
words,  that,  if  a  trust  is  once  properly 
created,  the  Incompetency,  disability, 
death,  or  nonrappointment  of  a  trustee 
shall  not  defeat  it.  1  Perry,  Trusts,  §  38; 
Donalds  v.  Plumb,  8  Conn.  458.  Flint,  In 
bis.  work  on  Trusts  and  Trustees,  (section 
274,)  snys  courts  will  execute  a  charitable 
trust,  if  possible,  even  If  vague,  or  appar- 
ently tinged  with  illegality.  If  any  other 
construction  can  be  put  upon  it;  and  cites 
many  cases  In  support  of  the  proposition. 
Upon  the  question  of  intent  it  may  be 
fairly  argued  that  it  would  be  morenat'- 
nral  for  the  charitable  man,  which  the  will 
shows  the  testator  to  have  been,  to  be 
chiefly  solicitous  that  the  beneficiaries 
should  receive  the  assistance,  and  not  who 
should  administer  it.  The  fact  that  be 
provides,  in  the  very  next  clause  after 
those  above  quoted,  for  the  case  of  va- 
cancy at  any  time  in  the  trusteeship  by 
death,  resignation,  or  otherwise,  tends  to 
show  that  he  had  no  such  partiuJity  for 
the  trustees  named  by  him  as  to  malce  the 
continuance  of  the  trust  depend  upon  its 
being  administered  by  them  In  those  cases 
where  the  trustees  and  the  bent;ficlarl«s 
were  really  distinct  and  separate.  The 
testator  evidently  bad  in  mind  two  cluBses 
of  beneficiaries,— One  where  the  real  pur- 
pose was  to  benefit  the  trustee,  and  one 
where  the  trustee  bad  no  independent 
duty  towards  the  beneficiaries,  and  was 
considered  only  as  a  medium  through 
which  the  benefit  would  be  applied  to 
tbem ;  that  is  to  say,  some  of  the  trusts 
were  In  effect,  and  evidently  so  intended, 
gifts  to  the  trustee.    The  question  wheth- 


er it  would  be  of  advabtafl^  to  the  trustee 
to  accept  or  not  was  the  only  real  ques- 
tion, and  a  refusal  might  properly  end  the 
matter.  Certainly  the  bequest  to  the 
president,  aaid  fellows  of  Yale  College,  for 
the  support  of  scholarships  or  otber  such 
purposes  In  the  academical  department 
as  they  may  deem  expedient.  Is  of  that  nat- 
ure. The  direct  benefit  is  to  the  college. 
By  its  very  terras  the  trust  is  incapable 
of  being  administered  by  another.  A  re- 
fusal by  thetrustee  named  to  accept  would 
end  the  matter,  and  make  a  case  tor  tlie 
sensible  application  of  the  provision  In 
the  will  regarding  nou-accep ted  trusts. 
But,  as  already  suggested,  in  the  clbnse 
under  discusslnn  the  intent  was  to  help 
only  the  beneficiaries.  As  the  city  had  no 
corporate  duty  In  respentto  them,  it  conid 
have  been  inserted  only  for  their  lieneflt, 
and  it  is  almost  certalifi  that  the  testator 
did  not  intend  to  provide  that  In  this  case 
the  charity  should  fail  unless  administered 
by  the  city.  It  is  stated,  moreover,  in  one 
of  the  briefs,  that. this  testator  drew  his 
own  will.  Now,  it  would  not  be  at  a;il  un- 
natural nor  an  unusual  use  of  words  for 
a  layman  to  refer  to  the  actionof  the  ben- , 
eflclarles  of  a  truH  t  by  the  language,"  should 
any  of  the  trosts  not  be  acc^ted."  In 
this  ease  he  does  not  necesssLrily  mean 
"should  any  of  the  trustees  decline  to  act." 
Taking  Into  account  the  fact  that,  in  one 
instance  at  least,  as  already  shown,  the 
trustee  was  also  the  beneficiary.  It  seems 
more  natural  to  suppose  that  the  testator, 
when  he  penned  the  words  Just  quoted, 
had  in  mind  only  those  cases  where  the  par- 
ty really  Intended  to  be  benefited  declined 
to  be  benefited.  On  the  whole,  then,  in- 
fluenced, as  we  must  be,  by  the  salutary 
rule  regarding  bequests  to  public  chari- 
ties, that  of  two  possible  eonstructions 
that  which  sustains  the  charity  shonid  be 
adopted.  If  notinconsIsteAt  with  the  intent 
of  the  testator,  and  beHng  satisfied  that 
the  Intent  of  Mr.  Marett  was  not  to  hinge 
his  bequest  to  the  "deserving  indigent 
persons"  on  the  action  of  the  city  in  ac- 
cepting or  declining  the  trust,  we  hold 
that  neither  the  refusal  nor  inability  of 
the  trustee  to  accept  the  trust  defeats  the 
same,  but  that  the  same  Is  a  good  and 
valid  trust  notwithstanding. 

The  question  now  occurs  whether  the 
superior  conrt,  as  a  court  of  equity,  will 
take  the  fund  into  its  own  care,  and  ap- 
point a  trustee  to  administer  it  under  the 
will.  There  can  be  no  question  of  the 
power  of  the  court  so  to  do.  In  1822  a 
statute  was  passed,  providing  that  when 
a  testator  had  not  provided  for  the  con- 
tingency of  the  death.  Incapacity,  or  re- 
fusal of  a  trustee  appointed  by  him  to  ac- 
cept and  execute  the  trust,  the  conrt  of 
probate  having  the  probate  of  his  will 
should  have  power  to  appoint  a  trustee. 
This  statute  was  not  understood  to  de- 
prive a  court  of  equity  of  its  jurisdiction 
over  the  appointment  of  trustees.  Judge 
Swift,  in  the  second  volume  of  his  Digest, 
published  in  1823,  page  119,  treating  of  the 
appointment  and  removal  of  trustees, 
says:  "The  devisor  or  donor,  in  the  in- 
strument creating  the  trust,  should  ap- 
point the  trustees,  and  prescribe  the  mode 
of  appointing  others  where  they  refuse  to 
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accept,  die,  or  beeome  Incompetmtto  act; 
bnt  in  caae.  of  neglect  to  do  it  a  conrt  ot 
equity  may  Bupply  the  deficiency  by  the 
appointment  of  proper  trustees  to  execute 
the  trust;  and  by  statute  courts  of  pro- 
bate have  tbat  power."  Other  statutes 
have  dioce  been  passed  regulating  the  pru- 
ceedinfiB  of  courts  of  probate  witb  trus- 
tees, but  this  court  has  meantime  repeat- 
edly afHrmed  the  power  o{.  ttae  sapierior 
court,  an  a  court  of  equity,  to  supply  trus- 
tees, when  necessary  in  order  to  preserve 
a  trust.  The  statute  now  in  force  (Gen. 
St.  §  491)  authorises  courts  of  probate,  in 
certain  cases,  to  appoint  trustees.  Under 
.it  the  proper  court  ot  probate  would  be 
authorised  to  appoint  a  trustee  to  admin- 
ister the  fund  in  question.  It  does  not, 
however,  strip  the  superior  court  of  juris- 
diction. The  two  cuarts  may  be  regarded 
as  having  concurrent  jurisdiction^  In  the 
present  state  ot  the  law  there  is  a  mani- 
fest propriety  and  convenience  iu  leaviuR 
the  matter  to  courts  of  probate,  and  it  is 
the  duty  of  those  courts  to  act.  While, 
ttten,  the  superior  court  retains  its  juris- 
diction, it  will  exercise  it  only  in  cases 
where,  except  for  its  action,  a  legal  trust 
would  be  defeated  for  want  of  a  trustee 
to  administer  It. 

As  to  the  appearance  of  the  attorney  for 
the  state  as  a  party  plaintiff,  we  see  no 
valid  objection.  In  Proprietors  v.  Post, 
31  Conn.  240,  while  it  was  not  necesshry 
tu  decide  the  question  of  the  duty  of  the 
state's  attorney,  as  guardian  nf  the  rights 
of  the  public,  in  respect  to  public  ctaaritai- 
ble  trusts,  yef  the  court  clearly  intimates 
that  ordinarily  it  would  be  his  duty,  or 
at  least  his  right,  to  bring  suits  to  enforce 
tbam,  in  analogy  to  the  practice  in  Eng- 
land, where  the  attorney  general  acts  in 
sunb  cases.  We  have  been  referred  to  no 
case  to  tbe  contrary.  The  Mew  York 
courts  seem  to  take  alike Tlew:ol  the  mat- 
ter, and  it  is  approved  In  Perry  <■«  Trusts. 
We  think  also  that  in  this  case  tbe  attor- 
ney for  tbe  state  should  apply  to  the  pro- 
bate court  for  tbe  appointment  of  a  trus- 
tee or  trustees;  In  case  of  his  failure  so 
tu  do,  such  application  maybe  made  by 
any  individual  of  the  specified  class  ot 
beneficiaries.  We  have  now  considered 
all.  the  points  that  are  necessary  to  tbe 
decision  ot  this  case.  Perhaps  we  have 
covei-ed  more  ground  than  was  absolutely 
necessHry  for  that  purpose;  but,  in  con- 
fliderution  of  the  fact  tbat  here  was  a 
great  public  charity,  in  which  a  large 
number  of  Indigent  persons  ure  interested, 
we  have  felt  constrained  to  make  our  de- 
cision comprehensive  enough  to  embrace 
whatever  wasfalrly  before  us.  The  points 
decided  all  arise  upon  tbe  pleadings  and 
iindinffs  of  fact,  irrespective  of  the  ques- 
tions proposed  by  the  corporation's  coun- 
sel under  tbe  instructions  of  tbe  commoD 
couDcii,  wbieh.  it  is  objected,  are  not 
pro|»erly  before  us.  We  have  no  occasion 
to  discuss  that  objection,  inasmuch  as  our 
conclusions  seem  to  cover  substantially 
tbe  points  raised  by  them,  and  either  to 
furnish  material  for  their  answerer  render 
answers  unnecessary.  The  superior  court 
is  advised  to  dismiss  tbe  temporary  iDJune* 
tion,  and  if,  within  a  reasonable  time,  it 
shall  ^pear  that  the  court  of  probate 


bavlnir  jnriadiotion  of  tU^'matter  lias  dnljr 
appointed  a  trustee,  and  that  isoch  trus- 
tee has  accepted  and  given  bonds  accord- 
ing to  law,  then  to  dismiss  tbe  compialot. 
It  wHhin  a  reasouafate  time  the  court  of 
-probate  does  not  appoint  a  trustee  as 
aforesaid,  who  shall  duly  qualify,  then 
tbe  superior  court,  as  a  court  Of  equity,  is 
advised  to  make  such  appointment,  and 
take  a  good  and  sufficient  bond  condi- 
tioned upon  the  discbarge,  of  the  duties  ot 
said  trust  according  to  law.  Tbe  other 
judges  concurred. 

— — >  (80  Conn.  SfiS) 

MiCHABt  T.  CURTIsi 

{Supreme  Omurt  tfErrvn  qf  ^onneoUmU,  April 

90,  18U1.. } 

tTw  AXD  OoccrATiON— Nbw  Taiiik 
1.  Defendant  moved  his  barn  upon  plaIntiC*s 
land  pending  s  negotiation  for  the  sale  of  the 
barn  to  tiie  plaintifl.  The  sale  not  being  made, 
plaintlA  notined  defendant  to  remove  the  bam. 
HeUL,  that  defendant,  as  plaintiff's  tenant  at 
will,  was  liable  for  the  use  and  occupation  of 
the  land  after  receiving  suoh  notice. 

3.  Tbe  fact  that  the  damages  recoverable  in 
aa  action  may  not  exceed  thirty  or  forty  dollars 
is  no  reason  for  refusing  to  grant  a  new  trial, 
where  the  verdict  is  contrary  to  tbe  evidence. 

Appeal  from  court  ot  common  plew, 
Hartford  county ;  Taintor,  Judge. 

Action  by  Charles  F.  Michael  against 
Austin  Curtis  to  recover  for  the  use  and 
occupation  of  certain  land  of  tbe  plaintiff. 
Judgment  tor  defendant.  Plalntitt  ap- 
peals.   Beversed. 

J.  J.  JenntBga,  for  appeilaat.  F.  L.  Bun- 
gertoTd  and  N.  E.  Pierce,  tor  appellee. 

AffORBWB,  0.  J.  Tbe  substituted  com>- 
plaint  on  whicb  this  case  was  tried  con- 
tained two  CQunts,-^the  first  one  claiming 
damages  tor  the  use  and  occupation  by 
tbe  defendant  of  certain  land  of  the.plain- 
tlft;  and  the  second,  damages  for  a 
breach  ot  a  contract  by  the  defendant. 
The  cause  was  tried  upon  issues  closed  to 
the  jury,  and  there,  was  a  general  verdict 
in  favor  ot  the  defendant.  The  plalntitt 
brings  the  case  to  tltls  court  on  a  motion 
tor  a  new  trial  for  a  verdict  against  tbe 
evidence  in  the  case,  and  also  appeals, 
assigning  as  reasons  of  appeal  divers  rul- 
ings ot  tbe  court  la  respect  to  evidence 
and  ill  respect  to  the  charge  to  tbe  Jury. 
The  defendant  filed  exceptions,  whleh  are 
made  a  part  ot  the  record,  and  suggests 
that  the  same  questions  will  again  arise 
in  case  a  new  trial  is  had,  and  asks  that 
these  also  may  be  decided.  The  cause  ot 
action  relied  on  in  both  counts  grew  out 
of  the  same  transaction.  Tbe  parties 
live  in  the  village  ot  Bristol,  and  are  re- 
spectively the  owners  ot  land  on  opposite 
sides  ot  Laurel  street,  in  that  village.  In 
August,  1888,  negotiations  were  had  be- 
tween them  through  one  Porch, — they  did 
not  meet  personally,— the  result  of  which 
was  that  Mr.  Curtis  moved  a  barn  belong- 
ing to  himself  from  his  own  land  upon  the 
land  of  Mr.  Michael.  Mr.  Curtis  claimed 
tliat  a  contract  had  been  made  by  which 
be  bad  sold  tbe  barn  to  Mr.  Michael;  that 
be  was  to  remove  it,  as  he  bad  done, 
from  bis  owii  to  tbe  land  at  Mr.  Michael; 
aiid  that.  Mr.  Michael  was  to.  pay  him 
for  the  barn  when  so  removed  tbe  sum 
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of  f900.  Mr.  Michael  claimed  that,  in 
addition  to  the  bam  and  to  the  so  mov- 
ins  it,  Mr.  Cartis,  in  consideratlou  ol 
the  Bam  of  money  named,  was  to  ex- 
ecntea  writing  agreeing  that  he  would 
not  for  fire  years  place  a  bam  on  hto 
own  land  opponite  to  the  land  of  him, 
Michael.  Mr.  Cnrtls  denied  that  he  had 
agreed  to  execute  such  a  writing  and  re- 
fused so  to  do.  Mr.  Michael  then  notified 
Mr.  Curtis  to  remove  the  barn  from  bis 
(Michael's)  land,  and  that  he  should 
charge  him  one  dollar  a  day  for  every  day 
it  remained  on  bis  land.  Mr.  Curtis  then 
brought  an  action  against  Mr.  Michael  to 
recover  the  f900.  To  tbat  action  Mr. 
Michael  made  two  defenses, — the  general 
issue,  and  a  second  defense  in  the  nature 
of  a  plea  in  bar,  setting  up  the  agreement 
as  he  claimed  it  to  be,  and  alleging  tbat 
Mr.  Curtis  had  refused  to  perform  It.  To 
that  defense  Mr.  Curtis  replied,  denying 
the  alleged  agreement  to  execute  such 
writing,  and  averring  that  the  bam  bad 
been  delivered  to.  and  accepted  by  Mr. 
Micbael.  To  this  reply  Mr.  Michael  re- 
joined, denying  that  the  bam  bad  been  de- 
livered to  or  accepted  by  him.  The  Issues 
were  tried  by  a  jury,  and  a  general  ver- 
dict, finding  them  In  favor  of  Mr.  Micbael, 
was  returned  and  accepted  by  the  court. 
This  verdict  was  rendered  at  the  Novem- 
ber term,  1889,  of  the  court  of  common 
pleas  in  Hartford  county.  The  present 
action  was  brought  to  tbe  same  court 
at  Its  September  term,  1890. 

We  have  examined  all  the  evidence  in  the 
case,  and  are  of  opinion  that  tbe  verdict 
on  the  second  count  was  not  against  the 
evidence,  but  clearly  in  accordance  with 
it.  There  was  no  evidence — no  substan- 
tial evidence — to  prove  such  an  agree- 
ment as  the  plaintiff  alleged  in  tbatcount. 
The  man  Porch,  through  whom  ail  the 
negotiations  are  said  to  have  been  made, 
was  not  called  us  a  witness.  The  defend- 
ant denied  that  such  a  contract  had  ever 
been  made.  But,  if  tbe  terras  of  the  con- 
tract bad  been  shown.  It  was  not  a  law- 
ful and  binding  contract,  by  reason  of  the 
statute  of  frauds.  It  was  admitted  that 
nothing  bad  been  paid  to  bind  the  bar- 
gain, or  in  part  payment,  and  that  there 
was  no  memorandum  in  writing.  It  was 
sought  to  avoid  this  objection  by  intro- 
ducing the  record  of  tbe  former  trial.  It 
was  claimed  that  tbat  record  showed 
an  acceptance  of  the  barn  by  Mr.  Michael, 
and  that  the  acceptance  takes  the  case 
out  of  the  statute.  That  the  acceptance 
of  personal  property  by  a  vendee  will  re- 
lieve a  contract  for  its  sale  from  any  ob- 
jection on  account  of  the  statute  of  frauds 
is  very  true.  But  It  must  be  such  an  ac- 
ceptance as  tbat  statute  mentions.  The 
language  of  the  statute  is,  "accept  and 
actually  receive. "  An  acceptancesnfficient 
to  take  a  sale  of  personal  property  out 
from  the  opera  tion  of  tbe  statute  must 
be  an  accepting  and  an  actual  receiving 
of  some  part  or  the  whole  of  the  goods 
on  the  part  of  the  vendee.  Does  the  rec>- 
ord,  then, of  tbe  former  caBe,Bhow8ucb  an 
acceptance?  It  seems  to  us  that  it  does 
not,  either  when  regarded  technically,  or 
in  the  light  of  tbe  claims  then  made  by  Mr. 
Micbael. 


An  acceptance  sufBcient  to  pass  the  title 
of  personal  property  from  a  vendor  to  a 
vendee  may  be,  and  often  Is,  made  wlth- 
ont  any  actual  receiving  by  tbe  vendee  of 
any  part  of  the  goods.  On  the  former  tri- 
al the  question  of  acceptance  was  directly 
put  in  Issue.  It  was  asserted  by  Mr.  Cnr- 
tls, and  denied  by  Mr.  Micbael,  in  their  re- 
spective pleadings.  It  whs  then  whether 
Mr.  Michael  had  so  accepted  the  barn  tbat 
the  title  thereto  bad  passed  from  Mr.  Cnr- 
tls to  him.  Tbe  verdict  was  in  favor  of 
Mr.  Micbael.  And  tbat  verdict  cannot  be 
reconciled  with  a  finding  by  the  Jury  that 
Mr.  Michael  bad  so  nccepted  tbe  barn  as 
to  take  tbe  case  out  of  the  statute  of 
frauds.  An  acceptance  snfflcient  for  the 
latter  purpose  would  Include  onesnfficient 
for  tbe  former;  and,  if  the  jury  had  found 
an  acceptance  by  Mr.  Michael  soflScient  for 
the  former,  their  verdict  must  have  been 
tbe  other  way.  Mr.  Michael's  testimony 
is  that  when  Mr.  Curtis,  at  Mr.  Jenning's 
ofSce,  refused  to  sign  the  writing,  be  told 
him  (Curtis)  to  take  the  bam  oR  his  land. 
Presumably  Mr.  Michael  gave  substan- 
tially the  same  testimony  on  the  former 
trial  that  he  gave  in  tbe  present  one,  so 
that  the  evidence  upon  which  the  jury 
found  their  verdict  In  tbat  case  did  not  in- 
dicate an  acceptance  by  Mr.  Michael,  but 
a  very  emphatic  refusal  to  accept.  Besides, 
the  contention  of  Mr.  Michael  throughout 
that  trial  was  that  there  had  been  no  com- 
pleted contract  between  himself  and  Mr. 
Curtis.  Ue  Insisted  that  Mr.  Cartis  had 
refused  to  perfect  the  negotiations  so  as  to 
muke  a  binding  contract,'  at  the  same 
time  Insisting  that  he  bad  done  nothing 
which  made  payment  binding  on  him.  It 
is  apparent  that  tbe  rulings  at  tbe  trial 
did  not  injnriously  affect  the  plaintiff.  A 
contract  void  under  the  statute  of  frauds 
is  void  for  all  purposes.  Browne,  St. 
Frauds,  114;  Carrlugtou  v.  Roots,  2  Mees. 
&  W.  248;  Dung  v.  Parker,  52  N.  Y.  494; 
Dowling  V.  McKenuey,  124  Mass.  478. 

In  respect  to  the  first  count,  which  is  for 
the  use  and  occupation  of  land,  an  entire- 
ly different  state  of  facts  and  of  the  law  is 
presented.  "It  maybe  laid  down  gener- 
ally tbat  if  a  person,  by  consent  of  the 
owner  of  land,  is  let  into  possession  with- 
out having  a  freehold  interest  or  any  cer- 
tain term,  and  without  circumstaoces 
which  would  show  an  Intention  to  create 
an  estate  from  yeor  to  year,  be  is  tenant 
at  will."  1  Washb.  Real  Prop.  691.  The 
defendant  moved  bis  barn  upon  the  land 
of  tbe  plaintiff  while  neKotiations  were 
going  on  by  which  he  expected  to  sell  tbe 
bara  to  the  plaintiff.  While  these  negoti- 
ations were  pending  tbe  defendant  was 
a  tenant  at  will  to  the  plaintiff.  JSarsfield 
V.  Healy,  60  Barb.  245;  Tayl.  Landl.  & 
Ten.  §  60.  Had  such  negotiations  ripened 
into  a  completed  contract,  then  the  ten- 
ancy at  will  would  have  been  merged-  in 
tbe  executed  contract,  and  relate  back  to 
the  time  when  the  bam  was  first  moved 
upon  tbe  land.  But  the  negotiations  were 
never  perfected,  and  the  d^endant  re- 
mained tenant  at  will  to  the  plaintiff,  and 
so  liable  for  use  and  occupation.  Gould 
V.  Thompson,  4  Mete.  (Mass.)  224.  "If  a 
party  Is  let  into  possession  under  a  con- 
tract of  sale  which  goes  oft,  be  is  liable  for 
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use  and  occupation  at  the  snit  ot  the  ven- 
dor lor  the  period  daring  which  he  re- 
mained in  possession  after  the  contract 
went  o&,  though  be  may  not  be  lor  the 
occupation  prior  to  the  rescinding  ot  the 
contract."  Tayl.  Landl.  &  Ten.  §  687; 
Howard  v.  Shaw,  8  Mees.  &  W.  118;  Hall 
T.  Vaughau,  6  Price,  157;  Clougb  v.  Hos- 
ford,  6  N.  H.  231 ;  Alton  v.  Piclcerlng,  9  N. 
H.  494;  Patterson  v.  Stoddard,  47  Me.  3.55. 
One  so  going  into  occupation  would  un- 
doubtedly be  entitled  to  have  a  reasonable 
tlmn  atter  the  negotiation  failed  in  which 
to  quit  possession,  during  which  time  he 
would  not  be  liable  for  rent.  Smith  v. 
Gouldlug,  6  CuBh.  155.  The  extent  of  the 
liability  in  such  case  is  the  reasonable  val- 
ue ot  the  occupation.  Oould  t.  Thump- 
son,  supra.  These  rules  ot  law  govern  the 
present  case  as  shown  by  the  first  count 
of  the  complaint.  All  the  evidence  offered 
tended  to  show — it  seems  almost  to  have 
been  conceded— that  the  occupation  was 
of  some  substantial  value,  though  per- 
haps not  of  a  very  great  value.  The 
plaintiff  claimed  more  than  $500.  The  tes- 
timony uHered  by  the  defendant  made  It 
not  mure  than  $30  or  $40.  Whatever  It 
was,  the  plaintiff  was  entitled  to  recover 
it.  The  Judge  called  the  attention  of  the 
Jury  to  the  claims  of  the  parties  in  this 
part  of  the  vase,  and  gave  them  the  cor- 
rect rule  by  which  their  deliberations 
sbould  be  guided.  But  they  disregarded 
it,  and  rendered  a  verdict  which,  as  ap- 
plied to  the  first  count,  was  not  only 
against  the  evidence,  bat  was  wholly 
without  evidence  to  support  it.  It  is  ap- 
parent that  the  contest  at  the  trial  was  in 
respect  to  the  case  made  by  the  second 
count.  The  minds  of  the  Jury  seem  to 
have  been  so  taken  up  with  that  part  ot 
the  case  that  they  overlooked  the  merits 
ot  the  one  made  by  the  first  count. 

It  is  said  that  a  new  trial  ought  not  to 
be  granted  to  enable  a  party  to  recover 
nominal  damages.  This  will  not  be  de- 
nied. Small  damages  and  nominal  dam- 
ages, however,  do  not  mean  the  same 
thing.  Nominal  damages  mean  no  dam- 
ages. They  exist  only  in  name,  and  not 
in  amount.  But  where  there  is  a  real, 
legal  right  involved  in  a  case,  the  dam- 
ages, even  it  very  small,  are  substantial 
damages,  and  not  nominal.  To  deprive  a 
party  of  these  might  be  to  do  him  a  seri- 
ous injustice.  There  must  be  a  nt^w  trial 
on  the  first  count,  but  no  new  trial  on  the 
second  count.  The  other  judges  con- 
curred. 


«1  Conn.  ITS) 

Turner  v.  Sblrctmbn  op  Hebron. 

(Supreme  Court  of  Errors  of  Connecticut.    Oct 

26,  1891.) 

RiPABiAN  OwxBBS — Right  to  Fish— FKBSCBir- 

TION. 

1.  A  natural  pond,  which  was  situated  in 
two  towns,  with  tbe  soil  beueatti,  was  conveyed 
to  the  proprietors  of  tbe  towns,  and  the  deeds 
were  conUrmed  by  the  colonial  legislature.  The 
title  of  one  town  was  conveyed  to  one  B.,  and 
afterwards  abandoned.  Flalntift  became  the 
owner  of  part  of  the  interest  of  the  other  town, 
and  acquired  title  to  all  the  land  surrounding 
the  pond,  tbe  residue  of  tbe  pond  remaining  in 
such  town.  From  time  immemorial  until  plain- 
tiil  acquired  tbe  surrounding  land  the  public  had 


been  accustomed  to  fish  in  the  pond,  but  after- 
wards plaintiff  raised  the  dam  so  as  to  increase 
the  sise  of  the  pond,  the  water  of  which  he  used 
for  manuf aoturing  purposes,  and  for  more  tJian 
ao  years  allowed  no  one  to  flab  therein  except 
suoh  as  bad  his  permission.  Held,  that  plaintiff 
became  tbe  owner  of  tbe  water  in  tbe  pond,  and 
the  exclusive  right  to  fish  therein  vested  in  him. 
8.  The  nnorganlzed  publio  oannot  acquire  a 
right  of  fishery  by  prescription. 

Appeal  from  superior  court,  Tolland 
county;  F.  B.  Hall,,  Judge. 

Proceeding  by  the  selectmen  ot  Hebron 
to  lay  out  a  highway.  From  a  judgment 
a£Qrming  action  of  selectmen,  Phlneas  W. 
Turner  appeals.    Beversed. 

C.  E,  Perkins  and  T.  Lucas,  for  appel- 
lant. J.  R.  Buck  and  ^1.  F.  Eggleston,  for 
appellees. 

Andrews,  C.  J.  On  tbe  16th  day  of  May, 
1888,  the  selectmen  of  the  town  of  Hebron 
laid  out  a  public  highway  in  that  town 
over  the  land  ot  Phlneas  W.  Turner,  whicb 
lay-out  was  accepted  by  the  town  at  a 
town  meeting  holden  on  the  6,th  day  of 
June  following.  On  the  2d  day  of  July 
Mr.  Turner  made  application  fur  relief  in 
the  nature  ot  an  appeal  from  the  doings 
of  tbe  selectmen  in  laying  out  said  high- 
way to  the  superior  court  in  Tolland 
county,  alleging  as  a  reason  tor  said  ap- 
plication that  tbe  said  highway  was  not 
of  common  convenience  and  necessity. 
In  the  superior  court  a  committee  was 
appointed  pursuant  to  the  statute  Csec- 
tion  2701,  Gen.  St.)  to  hear  and  determine 
said  application,  and  to  make  report 
thereon.  The  committee  heard  the  par- 
ties, and  made  their  report  to  the  court. 
Mr.  Turner  remonstrated  against  the  ac- 
ceptance of  the  report,  but  the  court  over- 
ruled the  remonstrance,  accepted  the  re- 
port, and  dismissed  the  application  of  Mr. 
Turner,  with  costs.  From  that  judgment 
he  now  appeals  to  this  court,  and  assigns 
various  reasons  of  appeal. 

The  statute  above  cited  provides  that, 
"it  said  committee  shall  find  that  the 
highway  Is  not  a  common  convenience  and 
necessity,  •  •  •  said  court  shall  set  aside 
such  lay-out  thereof;  but  If  they  shall  find 
that  such  highway  is  of  common  conven- 
ience and  necessity  •  •  »  the  application 
shall  be  dismissed,  with  costs."  Tbe  said 
committee,  atter  setting  forth  the  tacts  at 
some  length,  concluded  their  report  fn 
these  words:  "These  are  the  essential 
tacts  in  the  case;  and  if  on  these  facts  the 
law  is  so  that  all  members  of  the  unor- 
ganized public  have  the  right  as  against 
the  plaintiff  to  fish  in  North  pond,  except 
the  part  owned  by  the  plaintiff  as  afore- 
said, then  the  committee  are  of  opinion 
and  find  that  the  laid-out  way  is  of  com- 
mon convenience  and  necessity;  hat  if  on 
these  facta  the  law  is  otherwise,  then  the 
committee  are  of  opinion  and  find  that 
the  laid-out  way  is  not  of  common  con- 
venience and  necessity. " 

The  only  question  we  purpose  to  con- 
sider is  whether  or  not  the  law  is  so  on. 
the  tacts  stated  that  all  members  of  the 
unorganiised  public  have  the  right,  as 
against  Mr.  Turner,  to  fish  In  said  pond. 
North  pond  is  a  natural  pond,  situated  In 
the  towns  of  Hebron  and  Lebanon.  By 
deeds  whicb  wereconflrmed  by  the  colonial 
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le^Blatare  the  title  to  said  pond  and  the 
Boil  beneath  it  become  vested  In  thn  pro- 
prietors ot  aald  towns,— much  the  larger 
£art  in  the  proprietors  ot  the  tovvn  ot 
ebanon.  This  part,  by  sundry  convey- 
ances, came  to  Abigail  Bosworth  In  the 
year  1778.  There  is  no  record  on  the  town 
records  ur  probate  records  or  other  rec- 
ord that  the  title  to  said  land  ever  passed 
from  said  .Abigail;  and  so  the  commit- 
tee find  that  the  title  to  said  land  "never 
passed  from  said  Abigail  Bos  worth  tu 
any  party  or  parties,  but  the  same  has  be- 
come lost  and  abandoned. "  Of  that  part 
which  once  belonged  to  the  proprietors 
of  Hebron  a  portion  has  come  to  and  now 
belongs  to  Mr.  Turner,  and  the  remain- 
der, so  far  as  the  records  disclooe  the  title, 
still  belongs  to  that  town.  In  1865  the 
plaintiff  became  the  owner  of  all  the  land 
surrounding  the  poud.  Ue  raised  the 
dam  at  the  outlet  sumuch  that  he  thereby 
raised  the  water  of  the  pond  Iji  feet.  The 
present  area  of  the  pond  is  188  acres,  ot 
which  more  than  one-fourth  is  caused 
by  such  raising  of .  Its  waters.  The  plain- 
tiff applied  the  water  of  the  pond  to 
manufacturing,  in  which  he  employs  120 
persons.  Prior  to  the  time  when  the 
plaintiff  BO  became  owner,  and  "from 
time  immemorial,  alltnembers  of  the  great 
unorganized  public,  both  near  the  pond 
and  remote  from  it,  whenever  and  wher- 
ever disposed  80  to  do,  fished  in  North" 
pond  as  a  matter  of  right  at  all  seasons 
of  the  year;  in  boats  during  the  spring, 
summer,  and  fall,  and  through  the  Ice 
during  the  winter.  This  was  done  witb- 
oat  objection  from  any  source  whatever 
down  to  the  time  when  the  plaintiff 
bought  all  the  land  adjoining  the  pond. " 
**iyfaen  the  plaintiff  became  the  owner  of 
all  the  land  surrounding  and  adjolningthe 
pond,  he  posted  notices  forbidding  all  per- 
sons fishing  in  the  same,  and  on  one  occa- 
sion be  drove  a  party  with  force  and 
arms  from  the  poud,  whom  he  found  fish- 
ing there.  He  sought  to  prevent  all  persons 
fishing  in  the  poud  without  his  leave,  and 
did  BO  as  far  as  it  was  within  his  power." 
"At  one  time  he  sppot  the  sum  of  one  hun- 
dred dollars  stoclting  the  pund  with  fish. 
His  objection  to  fishing  was  not  on  ac- 
count of  the  value  of  the  fish,  for  he  freely 
gave  permission  to  fish  whenever  re- 
quested, but  through  fear  that  the  public 
might  acquire  the  right  by  prescription 
to  fish  there."  These  facts,  while  they 
may  not  be  sufficient  to  show  that  the 
plaintiff  has  acquired  title  to  the  soil  un- 
der the  original  pond,  do  show  that  he 
has  acquired  the  right  to  keep  that  soil 
covered  with  water.  The  easement  of 
flowing  be  owns,  and  so  he  owns  the  wa- 
ter. Manufacturing  Co.  v.  Smith,  34  Conn. 
462.  These  facte  also  show  thnt  the  plain- 
tiff as  such  owner  of  the  water  and  of  the 
land  surrounding  the  water  had  been  for 
more  than  20  years  in  the  actual,  exclusive, 
and  uninterrupted  possession  and  occu- 
pation of  the  right  of  fishing  in  the  entire 
pond,  claiming  it  as  his  own,  and  Iceeping 
ail  others  away.  There  is  no  evidence 
that  since  1865  any  person  whatever  has 
succeeded  in  fishing  in  that  pond,  except 
be  did  it  by  the  permission  of  the  plaintiff. 
Whoever  has  attempted  to  fish  there  with- 


o.utsuch  permission  has  been  driven  away. 
By  the  action  of  the  colonial  legislature 
in  confirming  the  title-deeds  of  the  land 
under  and  around  North  pond,  no  public 
or  common  right  of  fishing  therein  re- 
mained, if  such  a  right  had  ever  existed. 
Smith  v.  Miller,  5  Mason,  191 ;  Adams  v. 
Pease,  2  Conn.  481.  Nor  could  the  onor- 
ganized  public,  as  such,  acquire  the  right 
of  fishing  there,  either  by  grant  or  pre- 
scription. A  deed  or  devise  to  the  unor- 
ganized public  by  that  name  would  be 
void  for  uncertainty ;  and  there  can  lie  no 
prescription  where  there  can  be  no  grant. 
Merwin  v.  Wheeler,  41  Conn.  23;  Pearsail 
V.  Post,  22  Wend.  425;  Washb.  Easem. 
119;  Rogers  v.  Brenton.lO  Adol.  &E.  (N.S) 
26-60.  Doubtless  any  niember  or  each 
member  of  the  unorganized  public  might 
obtain  the  right  of  fishing  In  that  pond 
In  either  of  the  ways  mentioned.  There 
is  no  suggestion  of  any  grant.  The 
right  which  the  committee  say  was  exer- 
cised by  all  the  members  of  the  great  un- 
organized public  was  "to  fish  In  the  pond 
at  all  seasons  of  the  year;  In  boats  dur- 
ing the  spring,  summer,  and  fall,  and 
through  the  Ice  during  the  winter. "  If  the 
right  so  exercised  had  been  completely  ac- 
quired by  long  use,  it  would  be  a  right  in 
the  nature  of  a  profft  a  prendre  in  alleno 
solo,  and  must  have  belonged  to  each 
member  in  gross.  The  facts  showed  that 
the  right  was  not  exercised  as  appurte- 
nant to  a  freehold.  Such  a  right  is  a  mere 
tiersonal  one.  It  cannot  be  assigned,  and 
it  does  not  descend  to  heirs  We  are  not, 
however,  interested  so  much  to  discuss 
what  right  of  fishing  in  North  pond  the 
unorganized  public  may  have  had  in  186-5 
as  to  ascertain  what  right  of  fishing  in 
that  pond  Mr.  Turner  did  in  fact  bare  in 
1888.  Prima  facte,  the  right  to  take  fish 
in  any  water,  other  than  navigable  rivers, 
belongs  to  the  owners  of  the  soil  over 
which  the  water  flows.  This  is  because  In 
ordinary  casea  the  ownership  of  the  soil 
carries  with  it  the  ownership  of  the  water. 
But  the  ownership  of  the  wat«r  may  be 
separated  from  the  ownership  of  the  soil, 
and  where  this  is  done  the  right  nf  fishing 
goes  witli  the  ownership  of  the  water. 
The  law  is  stated  in  Co.  Lltt.  46;  "If  a 
man  be  seised  of  a  river,  and  by  deed  do 
grant  separaletn  placariam  in  the  same, 
and  maketh  livery  of  seisen  neeuttdam  tor- 
mam  chartae,  the  soil  doth  not  pass,  nor 
the  water,  foi*  the  grantor  may  take  wa- 
ter there,  and,  if  the  river  becomes  dry,  he 
may  take  the  benefit  of  the  soil,  for  there 
passeth  to  the  grantee  but  a  particular 
right,  and  the  livery,  being  made  aecum- 
dum  formam  e&ar£«,  cannot  enlarg;e  the 
grant.  For  the  same  reason,  If  a  inan 
grant  aquam  anam,  the  soil  shall  not  pass, 
but  the  piscary  within  the  water  passeth 
therewith."  See, also, Com. Dig.  "Grant." 
E,  5;  Jackson  v.  Halstead,  6  Cow.  216. 
Whenever  the  ownership  of  water  is  in 
one  person  and  the  ownership  of  the  soil 
under  the  water  is  in  another,  the  right  of 
Ashing  in  the  water  belongs  to  the  toriier, 
for  he  owns  that  element  in  which  &]  one 
the  fish  can  exist.  Mr.  Turner,  being  the 
owner  of  the  water  of  North  pond,  was 
the  owner  of  the  right  ot  flBbing  therein. 
Co.  Lltt.  66. 
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A  sereral  or  estelualve  right  ol  fishing  In 
the  estate  of  another  may  altio  be  gained 
toy  an  adverse,  on  Interrupted,  and  excln- 
flive  use  and  enjoyment  of  it  for  the  period 
required  by  the  statute  of  'limitations.  2 
Washb.  Reai  Prop.  (4th  Ed.)  366;  Fishing 
Co  V.  Carter,  61  Pa.  St.  ai.  In  ench  case 
the  one  so  nslng  it  acquires  title  to  the 
right  of  fishing  against  ail  the  vrorld, 
(Chalker  r.  Dickinson.  1  Conn.  S82;  Church 
V.  Meelcer.  34  ('onn.  421;  Preble  v.  Brown, 
47  Me.  284;  8  Kent,  Comm.  43;)  and  can 
maintain  trespass  against  Aay  one,  even 
the  owner  of  the  soil,  for  taking  the  flsb, 
<Adams  v<  Pease,  2  Cnun.  481;  Smith  v. 
Kemp,  4  Mod.  187,  2  Salk.  687;  Holford  v. 
Bailey,  18  Q.  B.  426;  Collins  v.  Ben- 
bury,  6  Ired.  118;  Eailrond  Co.  v.Stunjp,  8 
<5ill  &  J.  479;  Phlpps  v.  State,  22  Md.  880.) 
Whether  we  regard  the  plaintiff  as  the 
owner  of  the  water  of  North  pond,  and  so 
the  sole  owner  of  the  right  of  fishing 
therein,  or  as  having  acquired  the  exclu- 
sive right  to  fish  there  by  adverse  use,  we 
are  clearly  of  the  opinion  that  as  against 
him  no  member  of  the  anorganlzed  public 
has  tlie  right  to  fish  in  that  pond.  It  fol- 
lows from  this  that  the  report  of  the  com- 
mittee finds  said  highway  not  to  be  of 
common  conrenlenee  and  necessity.  There 
is  error  in  the  judgment  of  the  superior 
<!Ourt.    The  other  Judges  concurred. 

(60  Conn.  St»  

New  Enolano  Mancf'g  Co.  v.  Stakin. 

■{Supreme  Court  of  Errors  of  Connectiaut.   April 
20, 1891.) 

Plbadiso— Waivbr  of  ParBCTS —  Coimoii  Cab- 

HIEK8  —    FaILDRB    TO    DbLIVBR    QoODg  —    Evi- 
DBMCB. 

1.  An  ob}ection  to  a  complaint  because  it 
misdescribes  the  conrt  as  "the  olty  court  held  at 
N.,  in  and  lor  the  city  of  N.,"  when  its  proper 
title  is  "the  city  court  of  H.,"  is  waived  by 
pleading  to  the' merits. 

2.  In  an  action  against  acarrier  for  failure  to 
deliver  ^oods  committed  to  him  for  transporta- 
tion, evidence  as  to  the  plaintiff's  purchase  of 
the  goods,  and  his  contract  with  his  vendor  as 
to  their  shipment,  Is  admissible  as  part  of  the 
re»  gest(B  to  show  plaintiff's  interest  in  the  goods, 
to  identify  them,  and  to  show  that  be  authorized 
their  delivery  to  the  carrier,  but  not  to  show  that 
the  goods  were  actually  delivered  to  the  carrier. 

8.  The  admission  of  stich  evidenue  for  the  ex- 
pressed purpose  of  proving  delivery  to  thecarrier 
Is  reversible  error,  even  though  It  is  considered 
in  connection  with  other  evidence  tending  to 
prove  delivery,  since  it  is  impossible  to  deter- ' 
.  mine  whether  the  Jury  in  finding  the  fact  of  de- 
livery was  inflaenoed  solely  by  such  other  evi- 
-denoe. 

Appeal  from  city  court  of  New  Haven ; 
Pickett,  Judge. 

Action  by  the  New  England  Manufactur- 
ing Company  against  John  H.  Starin  for 
failure  to  deliver  goods  committed  to  nim 
for  transportation.  Judgment  fur  the 
plaintiff.    Defendant  appeals.     Reversed. 

V.  S.  Hamilton,  for  appellant,  fl.  C. 
White,  lor  appellee. 

LooMis,  J.  This  is  an  action  against 
the  defendant,  a^  a  common  carrier,  upon 
a  contract  to  transport  for  hire  from  the 
city  of  New  York  to  the  plaintiff,  in  the 
city  of  New  Haven,  a  piece  uf  plush  cloth 
belonging  to  the  plalntia.  The  complaint 
was   made   returnable   before  "the    city 


conrt  held  at  New  Haven,  In  and  tor  the 
city  of  New  Haven, "  on  Monday,  August 
11,1890.  The  defendant  appeared  bycoun- 
sel,  and  filed  an  answer  to  the  merits  of 
tlie  case  on  the  8th  day  of  September, 
1890,  and  on  the  17th  day  of  the  same 
month  the  plaintiff  filed  its  reply,  and  the 
pleadings  were  regularly  closed.  After- 
wards, on  the  27th  day  of  September,  1890, , 
the  defendant's  counsel  filed  his  motion  to 
erase  the  case  from,  the  docket,  upon  the 
ground  that  the  charter  of  the  city  of  New 
Haven,  by  virtue  of  which  the  city  court 
was  created,  designates  the  court  as  "the 
city  court  of  New  Haven, "  and  not  as  iu 
the  complaint.  If  bo  slight  a  misdescrip- 
tion is  worthy  of  any  notice  at  all,  the  ob- 
jection should  have  been  taken  by  plea  in 
abatement.  By  first  pleading  to  the 
merits  the  objection  was  vaived.  The 
court  that  tried  the  case  and  rendered  the 
Judgment  upon  the  issue  tendered  by  the 
defendant  was  "the  city  court  of  New 
Haven,"  which  confessedly  had  Jurisdic- 
tion of  the  parties  and  the  subject-niatter. 
The  shmroons  annexed  to  the  complaint 
required  the  defendant  to  appear  before 
"the  city  court  held  at  New  Haven, in  and 
for  the  city  of  NewHav^i;"  and  the  de- 
fendant, in  compliance,  appeared  before  the 
city  court  of  New  Haven,  and  filed  an  an- 
swer to  the  merits,  inscribing  the  true 
name  of  the  court  on  his  plea,  thereb3(  im-- 
plledly  admitting  that  the  description  in 
the  summons  sufficiently  identified  the 
court.  The  defendant  was  hotin  fact  mis* 
led,  and,  as  there  was  but  one  court  to 
which  the  description  could  possibly  ap> 
ply.  he  could  by  no  possibility  have  been 
misled.  So  tiint,  if  there  bad  been  a  plea 
In  abatement  filed,  the  defect  must  have 
been  considered  amerecircnmstantial  one, 
within  the  savlng'spirlt,  if  not  the  letter, 
of  section  1000  of  the  General  Statutes. 
The  defendant  furtherclalms  that  the  facts 
contained  in  the  finding  did  not  justify  the 
conrt  In  rendering  Judgment  for  the  plain- 
tlfT.  This  position,  however,. is  so  majil- 
festly  untenable  that  we  pass  it  without 
any  discussion,  and  proceed  to  the  consid- 
eration of  the  only  remaining  question, 
which  relates  to  the  ruling  of  the  court  in 
admitting  the  testimony  of  William  H. 
Post,  president  of  the  plaintiff  corpora- 
tion, that  he  purchased  theplnsb  In  ques- 
tion for  the  plaintiff  of  Cheney  Bros.  In 
New  York  at  the  time  In  question,  and 
who  also  stated  the  contract  made  with 
Cheney  Bros,  as  to  the  way  and  manner 
of  shipping  the  goods.  The  defendant  ob- 
jected to  the  evidence,  but  tha  court  ad- 
mitted it,  on  the  ground  that  it  would 
tend  to  identify  the  goods  in  question,  and 
the  delivery  of  the  same  into  the  custody 
and  possessionof  tbedefendant.  We  think 
the  evidence  was  admissible  for  some 
purposes,  bat  whether  it  was  proper- 
ly received  for  the  purposes  mentioned 
by  the  court  we  will  presently  consid- 
er. It  was,  we  think,  clearly  admissible 
as  part  of  the  res gesta;,  to  show  the  plain- 
tiff's Interest  in  the  goods,  to  identify 
them,  and  to  show  that  he  authorized 
Cheney  Bros,  to  deliver  the  goods  to  the 
defendant  for  transportation  to  the  plain- 
tiff. The  legal  doctrine  applicable  to  such 
,a  case  Is  well  stated  in  2  Phil.  £v.(Cow.  & 
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H.  notes,)  pt.  1,  note  444,  p.  586,  as  fol- 
lows :  "To  be  a  part  of  the  res  gestse,  the 
declarations  must  have  been  made  at  tlie 
time  of  the  act  done  which  they  are  sup- 
posed to  characterize,  and  well  calculated 
to  unfold  the  nature  and  quality  of  the  facts 
they  were  intended  to  explain,  and  so  to 
harmonize  with  them  as  obviously  to 
.constitute  one  transaction.  Hobmeb,  C. 
J.,  in  Euos  V.  Tut  tie,  S  Conn.  250,  says: 
Suppose,  for  instance,  that  the  goods  con- 
signed by  A.  to  B.  are  injured  by  the  de- 
fendant while  they  are  in  the  bands  of  the 
carrier,  in  an  action  for  the  wrong,  brongh  t 
either  by  A.  or  B.,  according  to  the  circum- 
stances, it  would  becompetent  forelther  of 
them,  being  plaintiff,  to  establish  his  right 
of  property  in  the  goods  by  proof  of  such 
an  agreement  between  them  as  either  left 
the  .right  of  property  and  action  in  himself, 
or  vested  it  In  him  by  the  delivery  to  the 
carrier.  This  would  be,  it  is  true,  nothing 
more  than  an  agreement  between  A.  and 
B.,to  which  the  defendant  was  not  privy; 
but  it  would  be  evidence  against  him,  not 
as  concluding  any  right  of  his  without  his 
assent,  but  as  affecting  the  nature  of  the 
transaction  Itself,  and  showing  to  whom 
the  injury  was  done.  1  Starkie,  Ev.53.  See 
remarks  of  Sutbrri-and,  J.,  in  Murray  v. 
Bethune,  1  Wend.  190.  In  tbeexample  put. 
It  might  be  material  to  see  the  lettera 
>wbicb  had  passed  between  A.  and  B.,  and 
the  directions  of  A.  to  his  clerks,  or  to  the 
carrier,  from  which  to  infer  the  terms  of 
the  agreement  and  the  identity  and  desti- 
nation of  the  goods.  In  a  late  case  the 
plaintiff-  sued  out  a  foreign  attachment 
against  B.,  summoning  the  defendant  as 
gamUhee.  The  summons  was  served  in 
November,  1828.  On  the  2lBt  of  the  pre- 
vious July  the  garnishee  had  30  barrels 
of  B.'s  gin  in  his  hands,  which,  by  letterof 
that  date,  he  was  directed  by  B.  to  bold, 
with  the  proceeds  of  that  sold,  if  any,  sub- 
ject to  the  order  of  G. ;  and,  by  letter  of 
the  August  following,  the  garnishee  had 
acknowledged  that  he  held  the  gin  and 
proceeds  on  account  of  G.  These  letters 
wereat  first  excluded  as  not  being  evidence 
for  the  garnishee,  under  the  notion  that 
they  were  naked  declarations;  but  on  ap- 
peal the  supreme  court  held  them  clearly 
admissible,  as  evidence  of  the  agreement 
by  which  the  gin  was  transferred  to  G. 
Cox  V.  Gordon,  2  Dev.  522. " 

The  objection  to  the  evidence  in  ques- 
tion, as  well  as  the  offer,  was  only  a  gen- 
eral one.  If  the  court  bad  received  It  in 
the  same  manner,  without  applying  it  to 
the  proof  of  particular  facts,  no  error 
could  have  been  predicated  upon  it;  tor 
where  the  offer  of  evidence  and  the  ob- 
jection to  it  are  general,  and  the  court 
receives  it  in  the  same  manner,  if  the  evi- 
dence is  admissible  for  any  purpose  it  is 
alfvays  presumed  to  have  been  received 
only  for  the  legitimate  purpose,  in  the 
absence  of  any  finding  to  the  contrary. 
The  difficulty  in  the  present  case  arises 
from  the  fact  that  the  court  defined  the 
scope  and  effect  of  the  evidence  by  express- 
ly admitting  it  for  two  purposes,  namely, 
as  tending  to  identity  the  goods,  and  to 
show  their  delivery  into  the  custody  and 
possession  of  the  defendant. 

The  testimony  actually  given  by  the  wit- 


ness is  not  related ;  we  are  obliged,  there- 
fore, to  take  it  just  as  the  record  leaves  it. 
The  testimony  called  for  by  the  offer  was 
what  goods  the  witness  purchased  of 
Ci>eney  Bros,  at  the  time  in  question,  and 
what  the  contract  or  agreement  was  as 
to  the  way  and  manner  of  shipping  the 
goods.  That  part  of  the  ruling  which 
received  the  evidence  to  identity  the  goods, 
as  we  have  already  seen,  was  correct,  bat 
it  is  not  easy  to  Justify  the  ruling  in  re- 
spect to  the  delivery.  Would  the  con  tract 
as  to  the  way  and  manner  of  shipment 
tend  to  prove  that  they  were  actually 
shipped  in  that  manner?  If  so,  the'n  the 
mere  production  of  any  agreement  would 
tend  to  show  its  performance.  It  would 
be  a  credit  to  human  nature  it  the  law 
could  raise  a  presumption  of  the  perform- 
ance of  all  private  duty  in  the  same  man- 
ner that  it  presumes  the  performance  of 
oflBclal  duty,  but  no  such  presumption  at 
present  exists.  In  the  agreement  referred 
to  we  may  suppose  that  Cheney  Bros. 
were  to  deliver  the  goods  purchased  by 
the  plaintiff  tn  the  defendant  for  pur- 
poses of  transportation,  asdirected.  They 
were  the  plaintiff's  agents  for  that  pur- 
pose. The  very  question  implies  the  exist- 
ence of  competent  evidence  extrinsic  of  the 
agreement,  and  points  at  once  to  the 
agent  who  was  to  do  the  act,  and  not  to 
the  mere  command  of  the  principal  that 
it  should  be  done.  But  theplaintlffclaims 
that  no  harm  was  done  the  defendant  by 
the  ruling  of  the  court,  even  if  it  was 
erroneous,  because  the  defendant  ad- 
mitted in  bis  answer  that  he  received  such 
a  case  or  package  as  was  delivered  to 
him,  which  the  plaintiff  says  was  after- 
wards proved  to  contain  the  goods  In 
question.  It  the  contents  of  the  package 
had  been  established  by  other  independ- 
ent evidence,  we  should  be  very  glad  to 
avoid  a  new  trial,  with  its  consequent  ex- 
pense, far  exceeding  the  value  of  the  goods 
in  question,  but  the  record  fails  to  show 
the  con  trolling  fact  relied  upon.  True,  it 
appears  that  there  was  other  evidence 
tending  to  show  the  delivery  of  the  goods 
lost,  but  such  evidence  was  only  consid- 
ered in  connection  with  the  erroneous  evi- 
dence In  question.  It  is  impossible  for 
this  court,  as  indeed  it  would  be  for  the 
court  below,  after  the  trial  is  over,  to  sep- 
arate the  evidence  into  distinct  parts,  and 
to  determine  that  the  conviction  pro- 
duced upon  the  mind  of  the  trier  was  ow- 
ing exclusively  to  one  part  of  the  evi- 
dence irrespective  of  the  other.  If  erro- 
neous evidence  was  considered  and  weighed 
in  connection  with  proper  evidence,  it 
vitiated  the  result  and  produced  a  mistri- 
al. There  was  error  in  the  ruling  com- 
plained of,  and  a  new  trial  la  advised. 
The  other  Judges  concur. 

-~~~~~  (60  Oonn.  J74) 

Vail  v.  Hammond. 

(Supreme  Cawit  of  Emm  of  Conn«oMout.   April 
,80,  1891.) 

Appbai.— Hahmubss  £krob— PABTrriON  OF  Pb«- 

soNAL  Pbopsbtt— -Plbadino — Cbbditobs'  Bill 

—Patents. 

1.  Overruling  a  demurrer  to  a  complaint  on 

the  ground  of  multifariousness  Is  not  assignable 

as  error  wheM  the  plaintiff  befoie  the  hearing 
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on  the  merlU  so  amend*  Us  complaint  that  it 
ceases  to  be  multifarious. 

2.  Gen.  St.  Conn,  i  1807,  wtUcli  provides  that 
'courts  of  equitable  lurisdiction  uiay,  upon  com- 
plaint of  any  person  interested,  order  the  sale  of 
any  estate  ovrned  by  two  or  more  persons  when 
in  the  opinion  of  the  court  a  sale  will  better  pro- 
mote the  interests  of  the  owners, "  does  not  au- 
thorixe  courts  to  order  the  sale  of  property  owned 
solely  by  a  defendant  for  the  purpose  of  paying 
a  debt  due  from  him  to  the  pMinnff. 

8.  A  complaint  in  an  action  for  the  enforce- 
ment of  a  contract  alleged  that  plaintiff  and  de- 
fendant entered  Into  a  contract  whereby  defend- 
ant agreed  to  obtain  certain  patents,  and  plaintift 
agreed  to  advance  all  money  necessarv  therefor 
and  for  making  the  same  available  for  use  or 
sale,  snoh  advances  to  be  repaid  from  the  use  or 
sale  of  the  patent  and  the  patented  machines,  all 
Other  money  arising  therefrom  to  be  equally  di- 
vided between  the  parties.  Held,  that  these  alle- 
gations were  broad  enough  to  Justify  a  decree  for 
a  sale  of  the  whole  patent,  and  not  merely  enough 
of  it  to  repay  piaintlfF's  advances. 

4.  Where  the  same  court  administers  both 
legal  and  equitable  relief,  a  creditor  may  in  the 
same  action  obtain  a  )udgment  for  his  debt  and 
a  decree  for  the  sale  of  the  defendant's  property 
to  satisfy  the  Judgment. 

6.  A  patent-right  is  property  which  a  court 
of  equity  may  sabjeot  to  the  payment  of  the  pat- 
entee's debts. 

Appeal  from  superior  court,  Hartford 
county;  F.  B.  Haix.  Judge. 

Suit  by  Thomas  J.  Tail  against  Henr> 
Hammond  for  an  injunction,  the  appoint- 
ment of  a  receiver  for  certain  letters  pat- 
ent, and  an  accounting.  Judgment  for 
plaintiff.    Defendant  appeals.    AflSrmed. 

A.  P.  Hyde  and  H.  Cornwall,  for  appel- 
lant. C.  E.  Perkins  and  A.  Perkins,  for 
appellee. 

Andrews,  C.  J.  The  cause  of  action  set 
fortb  In  tbis  complaint  is  baaed  upon  the 
breacb  of  an  alleged  contract  between  ttae 
parties,  both  of  whom  resided  in  this 
state,  to  sell  certain  patents  owned  by  the 
defendant,  for  the  purpose  of  paying  ttae 
plaintiff  tbeadvancemeuts  which  heclaims 
to  have  made  to  the  defendant  in  respect 
to  the  patents.  The  defendant  demurred 
to  the  complaint,  and  assigned  various 
reasons  of  demurrer.  Most  of  these  point 
out  grounds  on  which  it  was  claimed  that 
the  complaint  was  multifarious.  The  de- 
murrer was  overruled.  Before  the  hear> 
ing,  the  plaintiff,  by  amendments  to  the 
complaint,  and  by  changing  ttie  prayers 
for  relief,  removed  the  causes  for  which 
these  reasons  of  demurrer  were  assigned. 
If  it  be  true  that  the  complaint  was  mul- 
tifarious at  first,  and  there  was  error  In 
overruling  the  demurrer,  still  we  think  by 
reason  of  the  amendments  such  error  did 
not  injuriously  affect  the  defendant,  and 
that  under  section  113S  of  the  General 
Statutes  it  cannot  be  considered  on  ap- 
peal. Another  reason  of  demurrer  was 
that  the  superior  court,  as  a  state  court, 
bad  no  power  to  order  the  sale  of  the  de- 
fendant's interest  in  the  patents  on  the 
>i:round  that  a  sale  would  better  promote 
the  interests  of  the  plaintift  and  the  de- 
fendant. Section  1307  of  the  General  Stat- 
utes is  that  "courts  of  equitable  jurisdic- 
tion may,  upon  the  complaint  of  any  per- 
son interested,  order  the -sale  of  any  es- 
tate, real  or  personal,  pwned  by  two  or 
more  persons,  when  in  the  opinion  of  the 


court  a  sale  will  better  promote  the  inter- 
estsof  theowners;  andofanyrealestateln 
which  or  any  portion  of  which  two  or 
more  persons  may  have  different  and  dis- 
tinct interests,  when  in  the  opinion  of  the 
court  such  real  estate  cannot  be  conven- 
iently used  and  occupied  by  the  parties  in 
interest  together,  and  a  sale  will  better 
promote  the  Interests  of  the  owners. "  The 
argument  of  the  defendant  is  that  this 
statute  applies  only  to  tangible  property 
which  Is  within  the  jurisdiction  of  the 
courts  of  this  state,  and  that  a  patent  Is 
not  property  within  the  jurisdiction  of  any 
state  court.  Tlie  jurisdiction  of  a  court 
of  equity  is  ordinarily  la  peraonam,  and 
not  In  rem.  A  state  court,  having  juris- 
diction of  all  the  persons  interested  in  a 
patent,  might,  perhaps,  compel  the  sale  of 
the  patent,  in  a  proper  case,  for  the  pur- 
pose of  converting  a  joint  ownership  into 
Bnveral  ownerships,  as  well  as  to  compel 
thesaiefor  any  other  purpose.  The  lan- 
guage of  the  statute  is  broad  enough  to 
confer  such  power.  But  we  do  not  decide 
this.    We  purposely  leave  it  undecided. 

The  real  ground  on  which  tb^  demurrer 
Bbonid  have  been  placed  was  that  the  case 
made  In  the  complaint  was  not  one  which 
authorized  the  court  to  order  a  sale  under 
that  statute.  The  object  of  the  statute  Is 
to  enable  any  Joint  owner,  or  owner  in 
common  with  another,  of  real  or  person- 
al property,  to  put  an  end  to  such  joint 
ownership.  "No  person  can  i>e  compelled 
to  remain  the  owner  with  another  of  any 
real  estate,  not  even  If  It  became  such  by 
bis  own  acts.  Every  owner  is  entitled  to 
the  fullest  enjoyment  of  his  property,  and 
that  can  come  only  through  an  ownership 
free  from  dictation  by  others  as  to  the 
manner  in  which  it  shall  be  exercised. 
Therefore  the  law  affords  to  every  owner 
with  another  relief  by  way  of  partition, 
and  this  regardless  alike  of  the  difficulties 
attending  separation  and  the  consequences 
to  his  associate.  Bights  to  the  use  of  run- 
ning .water  and  rights  to  dig  ores  have 
been  declared  to  be  subject  to  this  law. 
But,  inasmuch  as  it  might  sometimes  hap- 
pen that  by  a  partition  the  property 
would  be  practically  sacrificed,  the  stat- 
ute has  opened  the  way  of  escape  from 
such  a  result.  It  permits  a  court  of  equi- 
ty to  order  the  sale  when,  In  its  opinion,  a 
sale  will  better  promote  the  interests  of 
the  owners."  Johnson  v.  Olmsted,  49 
Conn.  617.  This  declsiou  had  reference  to 
real  estate,  but  the  statute  confers  equal 
power  on  the  court  to  order  a  sale  In  cases 
of  the  joint  ownership  of  personal  proper- 
ty. A  series  of  decisions  has  shown  that 
this  statute  applies  only  in  cases  of  own- 
ership. It  does  not  mean  that  any  person 
interested  In  any  way  in  real  or  personal 
estate  may  brin^  a  complaint,  and  that 
the  court  must  order  a  sale,  but  only 
those  interested  therein  as  owners  are  so 
entitled.  Spencer  ▼.  Waterman,  86  Conn. 
342;  Wilson  v.  Peck,  89  Conn.  54;  Potter 
V.  Munson,  40  Conn.  473;  Ford  v.  Kirk.  41 
Conn.  9;  Johnson  v.  Olmsted,  49  Conn. 
509.  This  statute  does  not  confer  any 
power  on  the  court  to  order  a  sale  of 
property  for  the  purpose  of  paying  debts. 
The  plaintiff  was  not  the  owner  of  the 
patents  in  tbis  case.    He  did  not  claim  to 
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be  the  owner;  on  the  contrary,  be  aaeert- 
wl  that  tbe  defendant  was  the  sole  owner. 
He  did  not  seek  to  be  made  tbe  owner  of 
them,  bat  only  asked  that  they  be  sold  in 
order  to  pay  hlin  a  debt,  We  think,  there- 
tore,  this  averment  of  the  complaint  should 
have  been  stricken  oot,  either  upon  the 
demurrer  or  upon  a  motion  to  expunge. 
If,  however,  tbe  other  averments  in  tbe 
complaint  require  or  fully  support  tbe 
Judgment  that  was  in  fact  made,  then  this 
averment  may  be  treated  as  surplusngei 
and  has  done  the  defendant  no  barm. 
Sandford  v.  Thorp,  46  Conn.  241.  Later  in 
the  progress  of  tbecase  the  defendant  filed 
an  answer,  and  there  was  a  hearing.  Tbe 
court  found  the  issues  for  the  plaintiff, 
and  that  there  was  an  agreement  between 
the  parties  that  all  the  patents  should  be 
sold,  and  from  the  avails  of  such  sales  the 
advances  made  by  the  plaintiff,  with  in- 
terest  thereon,  should  be  first  paid,  and 
the  remainder  of  such  avails  after  such 
payments  sbould  be  equally  divided  be- 
tween them.  The  court  also  found  the 
amount  of  the  advancements  made  by  the 
plaintllf;  that  tbe  defendant  refused  to 
proceed  further  under  the  agreement,  or 
in  selling  or  attempting  to  sell  tbe  pat- 
ents, and  that  the  plaintiff  and  defendant 
were  unable  to  comp  to  any  agreement 
respecting  their  interest  iu  the  property ; 
and  thereupon  appointed  a  receiver,  or- 
dered the  defendant  to  convey  the  several 
patents  to  tbe  receiver,  and  directed  the 
receiver  to  sell  tbe  same,  and  to  apply  the 
avails  as  set  forth  in  the  Judgment. 

The  defendant  insists  that  the  Judgment 
goes  beyond  the  allegations  of  the  com- 
plaint. He  does  not  deny  that  the  Judg- 
ment, so  far  as  it  directs  a  sale  of  tbe  pat- 
ents for  tbe  purpose  of  repaying  to  the 
plaintiff  the  advancements  he  has  made, 
is  warranted  by  the  averments  ol  the  com- 
plaint: hut  be  says  the  court  has  gone 
further,  and  has  found  that  the  whole  of 
the  patents  were  to  be  sold,— not  merely 
enough  to  repay  tbe  plaintiff,  but  tbe 
whole  of  the  patents,— and  the  proceeds 
divided;  and  in  this  respect  he  says  the 
finding  is  not  authorized  by  tbe  allegations 
of  the  complaint,  and  is  a  finding  of  mat- 
tor  not  in  issue.  This  objection  must  be 
answered  by  a  reference  to  the  complaint. 
The  first  and  the  third  paragraphs  con- 
tain tbe  averments  necessary  to  be  con- 
sidered. The  first  is  important  in  this  re- 
spect only  because  it  Is  by  reference  made 
a  part  of  the  third.  The  first  paragraph 
alleges  that  the  plaintiff  was  the  owner 
of  certain  pistols  and  parts  of  pistols; 
that  tbe  defendant  was  a  mechanic  and 
inventor  of  skill  and' experience;  and  that 
they  agreed  that  the  defendant  should 
devise  some  plan  to  convert  such  pistols 
and  parts  of  pistols  into  sporting  rifies, 
and  that  the  plaintiff  should  advance  all 
sums  of  money  necessary  for  expenses  and 
materials,  and  for  tbe  hiring  of  other 
workmen.  "And  it  was  further  agreed 
that  all  such  sums  so  advanced  by  said 
Vail,  with  interest  thereon,  should  be  first 
repaid  to  bim  from  the  sales  of  such  rifles 
and  pistols,  and  that  the  remainder  of 
such  rifles  and  pistols,  after  such  (reim- 
bursement, should  belong  equally  to  said 
Hammond  and  said  Vail,  and  the  net  ra* 


turns  arising  from  the  sales  thereof 
sbould  be  divided  equally  between  them." 
This  was  an  agreement  concerning  prop- 
erty which  was  valuable  not  to  hold,  but 
only  to  sen,  and  tbe  agreement  was  made 
for  the  purpose  of  putting  the  property 
Into  a  condition  uiore  convenient  for  sale, 
and  so  it  became  plain  that  the  agreement 
alleged  is  one  for  tlie  sale  of  the  property, 
and  not  for  a  holding  of  it  In  Joint  owner- 
ship. The  third  paragraph  alleges  that 
"it  was  agreed, by  and  between  said  Vail 
and  said  Hammond  that  said  Vail  sbould 
engage  in  obtaining  the  pending  and 
other  patents  for  such  improvements  then 
made  or  to  be  made  relating  to  said  sys- 
tem, on  the  same  terms  as  said  agreement 
(the  one  mentioned  in  the  first  paragraph) 
had  been  entered  into;  that  is  to  say. 
that  said  Vail  sbould  advance  all  needed 
moneys  for  perfecting  said  improved  sys- 
tem and  method  of  making  axes  and  pro- 
curing letters  patent  therefor,  and  making 
the  same  available  for  use  or  sale,  and 
that  all  such  advancements  should  be  first 
repaid  to  said  Vail  from  tba  use  or  sale 
of  said  patented  inventions  or  improve- 
ments and  letters  patent,  and  thereafter 
all  such  inventions  or  Improvements  so 
made  by  said  Hammond,  and  tbe  let- 
ters patent  obtained  therefor,  and  the 
tools,  machinery,  and  other  proi>erty 
proper  for  the  carrying  out  of  said 
agreement,  should  be  and  fjecome  the  Joint' 
property  of  said  Vail  and  said  Hammond 
equally;  and  all  moneys  and  property 
arising  from  the  sale  or  use  of  the  same 
sbould  be  equally  divided  between  them." 
It  is  Impossible  to  read  this  paragraph 
without  perceiving  that  the  pleader  had 
in  mind  and'  intended  to  state  a  contract 
between  the  parties  that  Included  as  one 
of  its  terms  the  sale  of  the  entire  patents, 
and  the  division  of  so  much  of  tbe  avails 
as  exceeded  the  amount  of  the  advance- 
ments that  had  been  made  by  tbe  plaintiff. 
Tlie^answer^denied  any  agreement  what- 
ever to  sell  the  patents,  either  in  part  or  in 
'whole.  It  averred  that  the  defendant  was 
to  convey  a  one-half  interdst  in  the  pat- 
ents to  Vail  in  payment  for  tbe  advance- 
ments he  had  made,  and  thatthey  were  to 
own  and  bold  them  together.  If  the  de- 
fendant had  then  bad  any  doubts  as  to 
the  claim  the  plaintiff  intended  to  make  in 
regard  to  a  sale  of  the  patents,  be  might 
have  asked  and  obtained  an  order  for  a 
more  specific  statement.  He  did  not  do 
so.  He  makes  no  claim  that  the  finding 
o(  the  court  was  not  based  upon  sufficient 
and  competent  evidence.  According  to  bis 
claim  now  this  evidence  would  not  have 
been  admissible.  But  he  did  not  object  to 
it.  It  seems  to  us  that  the  finding  and  the 
judgmentof  thecourt  In  respect  to  thesale 
of  tbe  patents  was  fairly  within  tbe  issue, 
and  we  are  unable  to  see  that  the  defend- 
ant was  in  any  wise  misled.  In  this  view 
of  tbe  complaint  (and  laying  out  of  it, 
as  already  indicated,  tbe  averment  that  a 
sale  would  better  promote  the  Interests  of 
tbe  parties)  it  is  a  creditors'  bill,  seeking 
to  apply  these  patents  in  payment  of  the 
defendant's  debt  to  the  plaintiff.  It  al- 
leges the  agreement  between  the  parties 
pursuant  to  which. tbeind^btedness  arose, 
states  the 'debt j  and  tbe  fact  that  these 
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patents  were  agreed,  to  be  sold  for  its  pay- 
ment, the  refusal  ot  the  defendant  ao  to 
do,  and  that  the  defendant  Is  without 
other  property  or  estate  from  which  the 
debt  can  be  secured,  and  prays  for  a  sale 
of  the  patents  through  an  officer  of  the 
court,  to  the  end  that  the  indebtedness 
may  bo  paid.  A  creditors'  bill  strictly  ex- 
ists only  in  those  Jurisdictions  where  law 
and  equity  are  administered  by  separate 
tribunals.  A  creditor  arst  obtains  a  Judg- 
ment in  a  court  of  law,  and  then  seelcs  the 
aid  of  a  court  ot  equity  to  apply  in  pay- 
ment of  the  Judgment  some  property  which 
could  not  be  attached  or  taken  on  execu- 
tion in  the  action  at  law.  But  in  tfaia 
state,  where  the  same  court  administers 
both  law  and  equity,  and  where  legal  and 
equitable  remedies  can  be  granted  in- the 
same  action,  a  creditor  can  in  the  same 
complaint  have  Judgment  for  his  debt  and 
also  the  necessary  equitable  aid  to  ob- 
tain payment  oat  of  any  property  of  the 
debtor  which  the  law  conrt  could  not 
reach.  The  allegations  of  the  complaint, 
aa  Bummariied  above,  are  sufficient  in 
substance  and  in  form  to  sustain  such  a 
decree.  No  want  of  pow«r  in  the  court  is 
suggested,  and  there  was  full  Jurisdiction 
over  the  parties. 

It  is  settled  by  abundant  authority  that 
the  right  acquired  by  the  patentee  by  the 
Issue  of  a  valid  patent  is  property  which 
is  subject  to  the  claims  of  a  creditor,  and 
may  be  reached  by  a  proper  proceeding  in 
equity,  and  applied  to  the  payment  of  bis 
debts,  (Glllett  v.  Bate,  86  N.  Y.  87;  Wilson 
V.  Fire- Alarm  Co.,  149  Mass.  34, 20N.  £. Rep. 
318.151  Mass.  515.  24  N.E.  Rep.  784;  Barnes 
T.  Morgan, S  Han,  703;  Bank  v.  Robinson, 
57  Cal.  520 ;  Manufacturing  Co.  -v.  Bart- 
lett,  68  Wis.  73,  81  N.  W. Rep. 747;  Stephens 
▼.  Cady,  14  How.  531 ;  Ager  v.  Murray,  105 
U.S.  126:)  and  toaccnmplish  this  object 
the  court  may  require  the  debtor  to  exe> 
cute  a  conveyance  of  the  patent  to  a  re- 
ceiver, (Bank  v.  Robinson,  supra:  Barton 
V.  White,  144  Mass.  281, 10  N.  £.  Rep.  840; 
Keach,  Petitioner,  14  R.  1. 571 ;  Ager  v.  Mur- 
ray, supra;  Sattertbwait  v.  Marshall.  4 
Del.  Ch.  337;  Searle  v.  Hill, 73  Iowa,  367,  35 
N.  W.  Rep.  490:  3  Rob.  Pat.  660:)  and  may 
also  require  the  conveyance  of  a  patent 
issued  by  another  government,  (Adams  v. 
MesBlnger,  147  Mass.  185,  17  N.  E.  Rep. 
491.)  It  is  conceded  by  the  defendant  that 
the  court  might  compel  such  a  convey- 
ance in  a  CHse  of  insolvency;  but  the  pow- 
er of  the  conrt  Is  no  greater  to  compel  the 
conveyance  of  a  patent  for  the  benefit  of 
creditors  generally  than  It  is  to  compel 
one  tor  the  benefit  ot  a  single  creditor. 
Besides,  If  by  posfibillty  there  was  any 
defect  or  want  of  power  in  the  court  to 
make  such  an  order,  it  would  in  this  case 
be  more  than  supplied  by  the  agreemratt 
ot  the  defendant  to  do  this  very  thing. 
The  order  ot  tho  court  In  this  resiiect 
would  be  in  the  nature  of  a  specific  per- 
formance of  that  agreement.  Binney  y. 
Annan,  107  Mass.  94;  Bomerby  v.  Buntin, 
118  Mass.  279;  Nesmith  t.  Calvert,  1 
Woodb.  &  M.  34;  Kartell  v.  Tllgbman,  99 
U.  S.  547.  It  is  stated  in  the  flndlng  that, 
after  the  decision  of  the  issues  in  the  case 
in  favor  pt  the. plaintiff,  but  before  the 
Judginept  fll9  bad  been  signed  or  filed,  the 


defendant  requested  the  conrt  to  decree 
and  provide  ift  the  Judgment  file  that  In 
case  Hammond  should,  within  a  reason, 
able  time  after  snub  conveyance  to  the  re- 
eeiveir  as  might  be  ordered  by  the  court, 
pay  or  cause  to  be  paid  to  the  receiver  the 
sums  found  to  be  due  to  the  plaintiff,  and 
ail  outstanding  bills,  costs,  and  expenses 
of  the  recelTership,  then  the  receiver 
ehonld  not  sell  the  patents  and  property, 
bot  should  convey  one-half  thereof  to  the 
plaintiff  and  the  other  half  to  the  defend- 
ant. The  court  declined  so  to  do.  The 
defendant  assigned  this  as  one  ground  ot 
arror.  We  cannot  regard  the  refusal  as 
an  error  in  law.  Having  found  the  facts 
.set  out  in  the  complaint  to  be  proved  and 
true,  it  was  the  duty  of  the  court  to  so 
frame  its  decree  as  to  secure  to  the  plain- 
tiff the  relief  to  which  those  facts  entitled 
him  ;  and,  while  this  ought  to  be  done  in  a 
way  to  be  the  least  burdensome  to  the  de- 
fendant, he  cannot  require  that  the  rights 
ot  the  plaintiff  be  sacrificed  to  his  conven- 
ience. If  there  is  more  than  one  method 
that  may  be  adopted,  it  Is  for  the  court 
in  the  exercise  of  its  discretion  to  sdect 
that  one  which  on  the  whole  Is  the  best, 
and  such'  exercise  of  discretion  is  not 
ground  for  error.  As  to  the  nipper  pat- 
ent, the  objection  seems  to  have  been  obvi- 
ated by  the  form  of  the  decree.  There  Is 
no  error  in  the  Judgment  appealed  from. 
The  other  Judges  concurred. 

•  (W  Cons.  SO) 

HoYT  et  aJ.  V.  Southebn  New  Enqlano 
Tel.  Co. 

(Supreme  Court  of  Erron  of  CormecMaU.  April 
ao.  1891.) 

HSASTTBB  O*  DXKAOES— TRMFASS  TO  RiALTT. 

'  1.  Where  a  handsome  shade-tree  standing  in 
front  of  a  lot  temporarily  ased  tor  mixing  tar 
and  gravel,  bnt  available  and  valuable  as  a  site 
for  a  high  class  of  residence  tmildings,  is  tmlaw- 
fnlly,  but  not  maUcloasly,  so  cat  as  to  destroy  It 
as  an  ornamental  or  shade-tree,  but  not  so  as  ta 
kill  it,  or  materially  injure  its  value  for  timber 
or  flre-wood.  the  measure  of  damages  is  the 
amoant  whion  tlie  presence  of  the  tree  added  to 
the  value  of  the  lot  for  any  porpose  in  connection 
with  which  as  ornamental  sbade-tree  is  desir- 
able. 

a.  Where,  in  an  action  for  such  Injury,  the 
court  finds  that,  "as  an  ornamental  shade-tree, 
(for  which  purpose  it  had  been  planted  by  the 
ancestor  of  the  phdntUBs,  and  was  by  them  cared 
for  and  valued,)  it  was  worth  $150^  and  added  at 
least  that  amount  to  the  value  of  the  lot,  "a  judg- 
ment for- USD  is  proper,  as  being  the  actual  dam- 
age, without  reference  to  the  sentimental  value 
placed  on '  the  tree  by  the  plalntiils,  because 
planted  by  their  ancestor,  and  visible  from  their 
residences. 

Appeal  from  court  ot  «;ommon  pleas, 
Fairfield  county;  Pkbry,  Jndge. 

Action  by  Jennie  P.  Hoyt  and  others 
against  the  Southern  New  England  Tele- 
phone Company  tor  the  cutting  of  a  tree 
on  land  of  the  plaintiffs.  Judgment  for 
plaintiffs,  and  defendant  appeals.  Af- 
firmed. 

M.  W.  Seymour  and  H.  B.  Krnipp,  for 
appellant.  N.  R.  Hart  and  J.  E,  Keeler, 
for  appellees. 

LooMU,  J.  This  Is  a  complaint  to  re- 
cover damages  for  the  nnlawfol  cutting 
of  a  tree  staadingon  the  plaiqtiffs'  land, 
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and  of  the  alleged  valne  of  tlRO.  The  de- 
fendant anffered  a  defanlt,  and  upon  a 
hearing  in  damages  the  court  found  the 
facts  as  rollowB,  in  addition  to  those 
admitted  by  the  default:  "The  elm  tree 
in  question  stood  in  the  outer  edge  of  the 
sidewalk.  In  front  of  the  lot  described  in 
the  first  paragraph  of  the  complaint,  and 
was.  at  the  time  of  the  catting,  about 
thirty  years  old,  with  a  trunk  seventeen 
inches  In  diameter,  three  feet  from  the 
ground,  and  had  a  top  of  handsome  and 
symmetrical  liroportlons  and  shape.  As 
an  ornamental  shade-tree,  (for  which  pur- 
pose it  had  been  planted  by  the  ancestor 
of  the  plaintiffs,  and  was  by  them  cared 
for  and  valued,)  it  was  worth  one  hundred 
and  fifty  dollars,  and  added  at  least  that 
amount  to  the  value  of  the  lot  for  any 
purpose  In  connection  with  which  an  or- 
namental shade-tree  was  desirable.  It 
stood  in  plain  view  from  the  residence  of 
certain  of  the  plaintiffs,  and  from  other 
Improved  property  of  theirs  near  by. 
The  lot  in  front  of  which  the  tree  stood 
was  at  the  time  of  the  cutting  Inclosed  by 
a  high  board  fence,  and  not  occupied  by 
any  building,  but  is  centrally  located  iu 
the  borough  of  Stamford,  in  a  residential 
portion  thereof,  and  was  and  is  available 
and  valuable  as  a  site  for  a  high  class  of 
buildings,  and  was  for  sale.  At  the  time 
of  the  cutting  the  lot  was  temporarily 
in  use  as  a  place  for  mixingtar  and  gravel 
for  concrete  walks.  No  evidence  was  of- 
fered by  the  plaintiffs  to  show  that  by 
reason  of  the  cutting  of  the  tree  they  had 
lost  the  sale  of  the  property,  or  that  any 
offer  bad  ever  been  made  for  the  purchase, 
or  that  the  property  had  been  injured  as 
a  place  for  mixing  tar  and  gravel,  or 
otherwise  injured  than  by  the  cutting  of 
the  tree.  The  cutting  of  the  tree  was 
without  permission  from  any  of  the  plain- 
tiffs, and  was  entirely  without  legal  Justi- 
fication ;  but  was  done  In  good  faith,  by 
the  agents  of  the  defendant,  under  a  mis- 
taken belief  that  they  bad  permission  so 
to  do.  The  cutting,  which  consisted  in 
removing  the  entire  top  of  the  tree,  de- 
stroyed it  as  an  ornamental  orshade-tree; 
but  did  not  injure  its  value,  to  any  mate- 
rial extent,  for  timber  or  Are- wood  merely. 
The  tree  is  still  alive.  The  defendant 
claimed  that,  upon  the  evidence,  the  rule 
of  damages  by  which  its  liability  should  be 
measured  was  the  value  of  the  tree  for 
timber  or  flre-wond,  which  I  find  did  not 
exceed  J5.  The  court  overruled  thisclaim, 
and  awarded  the  plaintiffs  $150  damages, 
as  a  reasonable  compensation  to  them 
for  the  loss  of  the  tree  as  an  ornamental 
shade-tree. " 

The  defendant's  contention  is  that  the 
court  failed  to  apply  to  the  above  facts 
the  proper  rule  of  damages.  The  result  de- 
pends, not  npon  the  question  what  the  ab- 
stract rule  of  law  is,  for  that  is  well  set- 
tled, but  upon  the  true  construction  of  the 
finding  as  to  the  rule  which  the  court 
adopted.  The  defendant  in  the  first  three 
assignments  of  error  variously  construes 
the  finding  as  showing  that  the  assessed 
damages  included  the  sentimental  value 
of  the  tree,  or  the  value  attached  to  it  by 
the  plaiutitfs  because  it  stood  in  plain  view 
from  their  places  of  residence,  or  because 


It  had  been  planted  and  eared  for  by  an 
ancestor.  It  seems  to  as  that  there  is  no 
adequate  foundation  for  any  such  con- 
struction, and  that  it  is  opposed  to  the 
explicit  statement  of  the  trial  judge,  who, 
after  describing  the  tree  and  giving  its  size, 
situation,  and  form,  says:  "As  an  orna- 
mental shade-tree,  (for  which  purpose  it 
bad  been  planted  by  the  ancestor  of  the 
plain tilfs,  and  was  by  them  cared  for  and 
valued,)  it  was  worth  one  hundred  and 
fifty  dollars,  and  added  at  least  that 
amount  to  the  value  of  the  lot,  for  any 
purpose  In  connection  with  which  an  or- 
namental shade-tree  was  desirable;"  and 
then,  at  the  conclusion,  he  said:  "The 
court  overruled  this  claim,  [that  is,  the 
claim  that  the  rule  of  damages  was  the 
value  of  the  tree  for  timber  or  flre-wood,] 
and  awarded  the  plaintiffs  one  hundred 
and  fifty  dollars  damages,  as  a  reasonable 
compensation  to  them  for  the  loss  of  the 
tree  as  an  ornamental  shade-tree."  So 
far  from  waking  the  amount  of  damages 
depend  on  the  peculiar  or  sentimental  val- 
ue of  the  tree  to  the  plaintiffs,  it  is  made 
to  depend  on  facts  which  address  them- 
selves to  other  persons,— that  Is,  to  ordi- 
nary purchasers  of  land  for  investment 
merely, — the  substance  of  the  flnding being 
that  the  lot  was  worth  more  in  the  mar- 
ket as  a  lot  for  sale  with  such  a  tree  in 
front  of  it  than  without  it,  by  the  sum  of 
f  150.  The  force  of  this  part  of  the  find- 
ing is  not  essentially  impaired  by  the  few 
expressions  in  the  finding  referred  to  in 
behalf  of  the  defendant  as  having  a  senti- 
mental  Import.  The  reference  to  the  an- 
cestor as  having  planted  and  cared  for  the 
tree,  and  Its  situation  with  reference  to 
the  plaintiffs'  residence,  may  have  been  in- 
tended by  the  court  merely  to  characterife 
the  tree  as  an  omammtal  shade-treo,  and 
to  emphasise  that  fact.  Dnt  all  this  is 
necessarily  matter  of  eappositlon,  and  it 
is  immaterial;  for,  whatever  may  have 
been  the  purpose  of  introducing  these 
facts,  they  came  in  without  any  objec- 
tion. The  court  was  neither  asked  to  re- 
ject the  evidence,  nor  to  determine  its  le- 
gal effect,  and,  under  these  circumstances, 
there  is  no  presumption  that  the  court 
made  any  improper  nae  of  these  facts; 
and  the  finding  shows,  on  the  contrary, 
that  the  damages  were  based  on  the  re- 
duced pecuniary  value  of  the  lot  occa- 
sioned by  the  act  complained  of. 

Was  this  the  correct  rule,  or  should  the 
court  have  given  only  the  trifling  value 
of  the  tree  for  flre-wood?  The  answer  to 
this  question  will  dispose  of  the  remaining 
assignments  of  error.  There  Is  practically 
no  difference  between  the  parties  as  to  the 
abstract  rule.  Both  agree  that  for 
wrongs  Inadvertently  done  the  plaintiff 
has  a  right  to  recover  only  tbe  damage 
proved  to  have  been  suffered,  but  they 
differ  in  the  mode  of  applying  the  rnle. 
To  make  a  just  application  of  the  rule,  it 
will  not  do  to  restrict  tbe  inquiry  to  tbe 
cutting  of  the  tree,  for  the  action  is  for  a 
trespass  to  the  land  to  which  tbe  tree 
wns  appurtenant,  and  not  simply  to  tbe 
tree.  There  are,  of  course,  cases  where 
the  value  of  the  tree  would  cover  the  en- 
tire damage.  It  may  have  no  important 
relation  to  tbe  property  npon  which  tt  in 
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growing,  and  be  ot  no  nse  except  for  fire- 
wood. But  an  ornamental  shade-tree, 
upon  land  available  tor  dwelling-tioueeB, 
has  a  very  different  relation  tu  the  land, 
and  may  give  it  a  special  value.  The 
citation  made  by  counsel  for  tlie defendant 
from  3  Sutherland  on  Damages  (page  373) 
points  out  clearly  the  true  distinctiuu  to 
be  observed.  "It  the  wrong  consists  in 
the  destruction  or  removal  of  some  ad- 
dition, fixture,  or  part  of  the  premises,  the 
loss  may  be  estlmat'ed  upon  the  diminu- 
tion of  the  value  of  the  premises,  if  any  re- 
sults; or  upon  the  part  severed,  consid- 
ered either  as  part  of  the  premises  or  de- 
tached; and  that  valuation  should  be 
adopted  which  will  be  most  beneficial  to 
the  injured  party,  for  he  was  entitled  to 
the  benefit  of  the  premises  intact,  and  to 
the  value  ot  any  part  separated."  The 
importance  of  such  a  distinction  is  most 
forcibly  presented  In  the  case  ot  Van  Deu- 
sen  V.  Young,  29  Barb.  19,  by  Hoqeboom, 
J.,  who,  in  delivering  the  opinion  ot  the 
court,  said:  "Surely,  the  damage  would 
not  be  in  all  rases  accurately  measured  bj* 
the  market  value  of  the  wood  or  timber 
when  cat.  The  trees  might  be  a  highly 
valuable  appendage  to  the  farm  for  the 
purpose  ot  shade  or  omameut;  or  for 
other  reasons  they  might  have  a  special 
valne  as  connected  with  the  farm,  alto- 
gether independent  of  and  superior  to 
their  intrinsic  value  fur  purposes  of  build- 
ing or  fuel.  As  well  might  you  remove  the 
columns  which  supported  the  roof  orsome 
part  uf  the  superstructure  ot  a  splendid 
mansion,  cmd  limit  the  owner  in  damages 
to  the  value  ot  these  columns  as  timber  or 
cord-wood,  as  to  adopt  the  parallel  rule 
in  this  case."  These  distinctions  were 
faithfully  observed  and  properly. applied 
by  the  court  in  the  case  at  bar.  The  dam- 
age to  tbeland  Is  found  much  greater  than 
the  mere  value  ot  the  tree  for  fire-wood, 
and  the  court  adopted  the  valuation 
most  beneficial  to  the  plaintiff.  Why, 
then,  should  there  be  any  further  conten- 
tion upon  the  subject? 

One  argument  to  avoid  this  result  is 
thus  stated  by  the  counsel  for  the  defend- 
ant In  their  brief,  when  they  say  that,  "the 
court  having  specially  found  that  no  evi- 
dence was  offered  by  the  plaintiff  to  show 
that  by  reason  ot  the  cutting  of  the  tree 
the  property  had  been  otherwise  injured 
than  by  the  cutting  of  the  tree,  the  amount 
of  injury  proved  to  have  been  done  to  the 
tree  itself  should  be  the  measure  of  dam- 
ages. "  In  thus  quoting  the  finding  a  seri- 
ous mistake  has  been  m^de,  upon  which 
the  whole  force  ot  the  argument  depenas. 
The  court  did  not  find  that  the  property 
had  not  been  otherwise  injured  than  by 
the  rutting  of  the  tree,  but  that  It  had  not 
been  Injured  "  as  a  place  for  mixing  tar  and 
g^ravel."  Of  course,  it  had  not  been  in- 
jured for  that  purpose,  and  we  could  eas- 
ily suppose  hundreds  ot  temporary  uses 
in  regard  to  which  the  cutting  of  the  tree 
wonld  have  no  effect.  It  must  be  borne 
In  mind  that  tbeconrt  expressly  finds  that 
this  use  ot  the  lot  tor  mixing  tar  and 
grave\  for  concrete  walks  was  temporary. 
The  argument,  therefore,  is  both  unsoand 
and  unjust,  in  that  It  attempts  perma- 
nently to  disparage  and  fix  the  character 


of  the  lot  as  one  to  which  a  shade-tree 
could  be  of  no  possible  use  or  value,  be- 
cause the  passing  temporary  nse  did  not 
require  it.  The  determining  factor  in  such 
a  case  can  never  be  the  mere  temporary 
nse,  but  rather  the  real  purpose  for  which 
the  land  is  available  and  valuable;  and 
the  court  expressly  finds,  presumably  upon 
competent  testimony,  that  the  lot  in  ques- 
tion was  "available  and  valuable  as  a 
site  for  a  high  class  of  buildings. " 

A  further  contention  on  the  part  ot  the 
defendant  is  that  the  court  erred  In  assess- 
ing remote  and  speculative  damages;  that 
is,  that  the  damages  awarded  were  based 
upon  the  value  had  the  lot  been  sold.  We 
think  there  was  nothing  future  or  contin- 
gent about  the  assessment,  at  all.  The 
damage  found  was  a  present  one, — the 
immediate  effect  ot  the  wrongful  act;  that 
is,  the  reduced  value  of  the  lot  in  conse- 
quence. The  loss  does  not  depend  at  all 
on  the  property  being  sold.  The  plaintiffs 
were  in  effect  deprived  of  so  much  prop- 
erty, as  the  premises  were  reduced  in  value. 
Whether  sold  or  kept,  the  loss  was  the 
same.  The  principle  and  mode  of  assess- 
ment in  this  case  is  substantially  Iden- 
tical with  that  which  obtains  in  all  ac- 
tions tor  injury  to  property,  where  the 
rule  ot  damages  is  the  Injury  actually  sus- 
tained, as  in  some  actions  for  nuisance 
and  waste;  and  the  same  is  true  also  ot 
many  actions  founded  on  contract, — as  in 
actions  on  policies  of  insurance  where 
buildings  are  partially  destroyed,— or  ac- 
tions tor  false  warranty.  Witnesses  might 
perhaps  differ  more  widely  in  judgment  as 
to  the  pecuniary  value  ot  an  ornamental 
shade-tree  to  a  building  lot  than  in  some 
other  cases,  yet,  in  contemplation  of  law,  It 
would  becapable  ot  being  placed  on  a  cosh 
basts.  The  damages  could  not  be  ascer- 
tained any  better  after  an  actual  sale  than 
before,  for  the  question  how  much  more 
could  have  been  obtained  tor  the  premises 
in  their  uninjured  state  would  be  still  a 
matter  ot  mere  estimation.  We  think 
there  Is  ample  authority  to  sustain  the 
ruling  ot  the  court.  Harder  v.  Harder,  26 
Barb.  409;  Van  Deusen  v.  Toung.  29  Barb. 
9;  Wbitbeck  v.  Railroad  Co.,  36  Barb.  644; 
Nixon  V.  Stillwell,(Sup.)J5N.Y.Supp.  248; 
Wallace  v.  Goodall,  18  N.  H.  456;  Foote  v. 
Merrill,  54  N.  H.  490;  Achey  v.  Hull,  7 
Mich.  423;  Chipman  v.  HIbberd.  6  Gal.  162; 
Eusley  v.  Mayor,  etc.,  of  Nashville,  2  Baxt. 
144 ;  Kolb  V.  Baukhead,  18  Tex.  228 :  3  Suth. 
Dam.  374;  2  Wat.  Tresp.  §  1101.  There  i* 
no  error  in  the  Judgment  complained  of 

The  other  Judges  concurred. 

(«  Conn.  893) 

Miles  t.  Strono  et  al. 

(Supreme  Court  of  Errors  iff  ComneMeut.  April 
ao,  189lT) 

SOIT  TO  COKSTBCB  WlU.  —  ACTION  BY  EXSCXTTOB 
— AMBNSMEm. 

1.  After  distribution  has  been  made  of  all  of 
a  testator's  property,  and  the  estate  has  been 
fully  and  finally  settled,  the  executor  cannot 
bring  suit  for  a  construction  of  the  wlU  In  order 
to  ascertain  the  estate  which  passed  tu  one  of  the 
devisees,  since  after  such  settlement  he  ceases 
to  be  executor. 

a.  Where  such  suit  is  brought  the  plttintiil 
cannot  by  amendment  seek  to  quiet  his  title  as 
trnatee  to  the  l^nd  devised,  which  has  been  con- 
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TBTed  to  him  as  tenstee  by  tbe  devisee,  sinoe  suoh 
Amendment  would  change  both  tbe  came  of  ac- 
tion and  the  capacity  in  which  the  plaintiff  soes. 

Case  reserved  from  soperior  conrt.  New 
Haven  county. 

Suit  by  Samuel  A.  Mllee  against  Charles 
K.  Strong  an<l  others  for  the  construction 
of  a  will.    Reserved  on  facts  found. 

W.  B.  Stoddard,  for  plaintiff.  S.  C. 
Loomia,  tor  defendant  Ernest  S.  Miles. 
O.  P.  Carroll,  tor  the  other  defendants. 

ToRRANCR,  J.  The  record  in  this  case 
discloses  the  following  tacts:  In  April, 
1879,  one  Selah  Strong  died,  in  the  town 
of  Mlltord,  in  this  state,  leaving  a  will  dia- 
poBluK  of  bis  entire  property,  consisting 
mostly  of  real  estate  in  that  town.  He 
left  a  widow;  one  daughter,  Julia  T. 
Peck;  one  son,  John  P.  Strong;  and  two 
grandchildren,  Ernest  Strong  Miles,  the 
child  of  a  deceased  daughter,  and  Selah 
W.  Strong,  the  child  of  a  deceased  son. 
The  plaintiff  and  John  P.  Strong  were  ap- 
pointed executors  of  the  will,  which  was 
duly  probated.  John  P.  Strong  died  in 
\9afy,  and  the  plaintiff,  who  Is  the  father  of 
Ernest  Strong  Miles,  settled  tbe  estate  as 
the  sole  executor.  By  t.^e  will  the  wlduw 
was  givan  the  use  of  certain  real  and  per- 
sonal property  in  lieu  of  dower.  She  died 
In  January,  1882.  Within  a  few  inontf^s 
after  her  death  the  entire  property  of  the 
estate  was  set  out  and  distributed  to  the 
devisees  by  regularly  appointed  distrib- 
utors, who  made  return  of  their  doings, 
and  the  same  was  duly  accepted  and  ap- 
proved by  the  probate  court  In  July,  1882. 
AH  the  debts  of  the  esta  te  Were  at  that 
time  paid,  and  the  estate  was  tally  and 
finally  settled,  and  no  appeal  from  any  of 
the  decrees  of  the  probate  court  with  re- 
sp^t  to  tbe  settlement  has  been  taken. 
Under  the  will  certain  parcels  of  reul  es- 
tate were  given  to  Ernest  Strong  Miles, 
subject  to  tbe  charge  ut  paying  to  tbe 
widow  of  tbe  testator  f  3S0  each  year  dur- 
ing her  life.  After  fully  describing  the 
real  estate,  the  will.  In  the  eighth  clause, 
contained  tbe  following:  "The  foregoing 
devises  to  tbe  said  Ernest  Strong.  Miles 
are  subject  to  the  charges  aforesaid,  to 
bim  and  his  heirs  forever:  provided,  how- 
ever, that  It  he,  the  said  Ernest  Strong 
Miles,  shall  die  before  he  attains  his  ma^ 
Jority,  or  without  leaving  lawful  Issue  sur- 
viving him,  and  without  having  disposed 
of  all  the  lands  by  this  will  devised  to  him, 
either  by  deed  or  by  will,  then,  and  in  ei- 
ther of  these  events.  It  is  my  will  that  all 
said  lands  herein  devised  to  the  said  Ern- 
est Strong  Miles,  and  not  by  him  disposed 
of,  shall  descend  to  and  be  distributed 
among  my  heirs  at  law,  and  those  who 
legally  represent  them."  On  the  19tfa  of 
May,  1890,  Ernest  Strong  Miles  became 
of  age,  and  on  the  following  day  he  by 
deed  conveyed  to  his  father,  in  trust  for 
the  purposes  specified  in  the  deed,  all  of 
the  real  estate  which  had  been  devised  to 
him  by  the  will.  Thereupon,  on  the  2l8t 
day  of  May,  1890,  the  plaintiff,  as  the  sole 
executor  of  the  testator, .  brought  tbe 
original  complaint  in  this  case,  making 
bis  said  son,  and  all  other  persons  inter- 
ested in  the  estate  in  any  way,  parties  de- 
fendant.   That  complaint,  among  other 


things,  alleged  that  "all  lawful  claims 
against  the  estate  of  the  testator,  and  all 
legacies  provided  tor  by. said  will,  have 
been  paid,  and  all  proceedings  incident  to 
tbe  settlement  of  said  estate,  save  the  dis- 
tribution thereof,  have  been  had,  to  the 
acceptance  and  approval  of  the  said  pro- 
bate court."  It  further  alleged  that  va- 
rious questions  bad  arisen,  and  various 
claims  had  been  made  by  the  defendants 
"relative  to  the  construction  and  legal 
effect  of  the  provisions  contained  in  the 
8d,  4th,  and  8th  sections  of  said  will." 
These  questions,  as  stated,  were,  in  sub- 
stance, that  Ernest  Strong  Miles  claimed 
to  own  both  the  real  and  personal  estate 
given  him  by  the  will  absolutely,  while  the 
other  defendants  claimed  that  Ernest 
had  only  a  life-estate  In  the  land.  The 
complaint  conclnded  in  the  form  In  ordi- 
nary use  in  complaints  by  an  executor  for 
the  construction  of  a  will.  The  defend- 
ants other  than  Ernest  Strong  Miles  filed 
an  answer  to  this  complaint,  in  which 
they  alleged  In  substance  that  the  estate 
had  been  duly  distributed  in  1882;  that 
they  admitted  that  Ernest  was  the  abso- 
lute owner  of  the  personal  estate  that  bad 
been  distributed  to  Iilm ;  and  that  wheth- 
er Ernest  had  only  a  life-estate  in  the  real 
estate  or  some  greater  Interest  was  "a 
question  dependent  on  circumstances  and 
contingencies  "  The  plaintiff  made  no  re- 
ply to  this  answer,  but  moved  to  amend 
his  complaint  by  adding  thereto  a  com- 
plaint by  him  as  trustee  under  the  deed 
aforesaid  from  his  son  Ernest,  in  which 
new  complaint  be  alleged,  In  substance, 
the  following  facts:  That  the  retam  of 
the  distributors  to  the  court  of  probate  in 
1882  contained  this  clanse:  "The lands  dis- 
tributed to  Ernest  Strong  Miles  are  (sub- 
ject to  a  charge  of  two  hundred  and  fifty 
dollars  n  year,  to  be  paid  to  Catharine  W. 
Strong  during  her  natural  life)  to  him  and 
his  heirs  forever:  provided,  however,  that 
It  the  said  Ernest  Strong  Miles  shall  die 
before  he  attains  his  miijorlty,  or  without 
leaving  lawful  Issue  surviving  him,  and 
without  having  disposed  of  all  the  lands 
devised  to  him  by  the  will,  (either  by  deed 
or  will,)  then,  and  in  either  of  those  events, 
said  lands  are  to  descend  to  the  other 
heirs  at  law  of  the  testator  or  those  who 
represent  them."  That  Ernest  was  now 
of  full  age.  That  he  had  given  the  plain- 
tiff a  deed  (a  copy  of  which  was  annexed) 
of  the  real  estate  devised  to  him  by  the 
will,  to  hold  in  trust  for  Ernest.  That  the 
property  included  a  certain  piece  of  land, 
with  a  dwelling-house  and  other  bulldiogs 
thereon,  which  buildings  were  greatly  di- 
lapidated and  out  of  repair.  That  said 
premises  were  worth  98,000,  but  In  their 
present  condition  were  nnproductive,  and 
could  not  be  rented  until  after  large  sums 
of  money  had  been  expended  thereon  for 
repairs.  That  Ernest  had  no  money  to 
provide  for  such  repairs,  and  was  physic- 
ally incapable  of  earning  money  or  sup- 
porting himself.  That  the  plaintifl  haden- 
tered  into  a  contract  with  a  Mrs.  Smith 
for  the  purchase  of  said  premises  by  the 
latter  for  their  full  value.  That  the  de- 
fendants other  than  Ernest  claim  to  have 
an  Interest  lA  said  land  bargained  to  be 
sold,  the  exact  nature  of  which  Interest 
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was  to  the  plaintlft  unknown.  7hat  alt- 
erwards,  this  elAlm  eomlng  to  the  knowl- 
edge ot  Mrs.  Bmttb,  she  refneed  to  pnr* 
chase  aatd  premises,  or  to  pay  for  the 
same;  and  that  the  plaintiHwas  uncer- 
tain whether  he  held  the  property  as  exec- 
utor under  the  will  or  as  trustee  under  the 
deed  aforesaid,  and  whether  he  had  a 
right  to  sell  the  same  absolutely  or  not. 
He  claimed  an  adjudication  as  to  whether 
the  estate  had  been  legally  distributed; 
and,  if  he  held  the  real  estate  as  trustee 
under  the  deed,  heasked  tor  a  construction 
of  the  will  so  far  as  it  related  to  the  title 
of  Ernest,  and  a  discovery  from  the  re- 
spondents "respectins  their  rights  to  the 
property  devised  to  Ernest  by  will, "  and 
an  adjudication  thereon.  It  these  claims 
were  adjudged  to  be  invalid,  and  a  cloud 
upon  the  title  of  Ernest,  he  asked  "  that 
said  cloud  upon  said  title  be  removed  and 
cleared  away."  The  defendants  other 
than  Ernest  objected  to  the  allowance  of 
this  amendment  on  divers  grounds,  which 
are  embodied  in  a  bill  of  exceptions  al- 
lowed  in  the  case.  The  court  overruled 
the  objections, and  "permitted  the  amend- 
ment to  be  filed  on  payment  of  costs  and 
on  condition  that  bonds  of  prosscutiou  be 
glvvD."  The  defendants  then  demurred  to 
the  complaint  as  amended,  and  to  the  re- 
lief sought,  on  divers  grounds,  the  more 
important  of  which,  In  substance,  are  the 
following :  For  misjoinder  ot  causes  of  ac- 
tion, one  being  In  favor  of  the  plaintiff  as 
executor  under  the  will,  and  the  other  in 
favor  of  him  as  trustee  under  a  deed  from 
his  son ;  or  misjoinder  of  parties  plaintiB, 
one  being  trustee  and  the  other  executor ; 
because  the  estate  had  been  fully  settled 
eight  years  before  the  suit  was  brought, 
and  the  plaintiff  was  no  longer  executor; 
and  to  the  relief  sought,  because,  on  the 
facts  stated,  the  plaintiff  was  not  entitled 
to  the  same,  either  as  executor  or  as  trus- 
tee. At  this  stage  of  the  proceedings  the 
case,  with  all  the  questions  which  are  or 
may  be  raised  upon  the  record,  was  re- 
served for  tlie  advice  ot  this  court. 

One  question  In  the  case  Is  whether  the 
plaintiff,  as  executor,  can  maintain  his 
complaint  for  a  construction  of  the  will 
under  the  facts  as  they  appear  of  record. 
We  think  he  cannot.  The  entire  property 
of  the  testator  was  distributed  and  dis- 
posed ot  under  the  terms  of  the  will,  and 
according  to  law,  in  1882.  The  estate  ot 
the  testator  was  then  fully  and  finally  set- 
tled, and  the  disp  jsltlon  made  of  the  prop- 
erty by  the  executor  was  accepted  and 
approved  by  the  probate  court,  and  the 
property  has  since  remained  and  is  now 
the  sole  property  of  the  devisees  and  leg- 
atees. No  appeals  have  been  taken  from 
any  of  the  decrees  made  In  the  course  of 
the  settlement  ot  the  estate.  Ot  course, 
then,  the  duties  of  the  executor  ended  in 
1882,  if  they  are  ever  to  end,  and  he  ceased 
to  be  executor  when  he  bad  performed  all 
the  duties  intrusted  to  him  as  such,  and 
the  full  and  final  account  ot  his  steward- 
ship had  been  finally  accepted  and  ap- 
proved by  the  probate  court.  After  this 
he  could  maintain  no  complaint  for  a  con- 
struction of  the  will  to  enable  him  safe- 
ly to  perform  bisduties  aaexecutor,  forthe 
simple  reason  that  ho  bad  no  such  duties 
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to  perform.  In  addition  to  this,  all  the 
questions  stated  In  the  orii^nal  complaint 
concerning  which  the  executor  claimed  to 
be  in  doubt  relate  entirely  to  the  title  ot 
his  son  under  the  will,  after  the  distribu- 
tion. The  questions  stated  did  not  at  all 
embarrass  the  executor  in  administering 
the  estate.  When  this  suit  was  brought 
no  parties  were  making  doubtful  and  con- 
flicting claims  upon  him,  and  the  estate 
was  in  fact  settled  without  the  slightest 
difficulty.  We  bold,  therefore,  that  the 
executor  could  not  maintain  the  cause  of 
action  stated  in  the  original  complaint, 
and  that  the  demurrer,  so  tar  as  it  relates 
to  the  matters  stated  therein,  should  be 
sustained. 

Another  question  in  the  case  is  whether 
the  proposed  amendment  ought  t6  be  al- 
lowed. Although  the  proceeding  by  which 
the  trustee  seeks  to  be  admitted  as  a 
party  plaintiff  in  this  case,  to  prosecute 
a  new  and  distinct  cause  ot  action,  is  in 
the  record  called  an  amendment,  it  is  not 
strictly  of  the  nature  of  an  amendment  to 
the  original  complaint.  In  reality  it  seeks 
the  admission  of  a  new  party,  witb  a  new, 
distinct,  and  separate  cause  of  action 
against  the  defendants  other  than  the 
plaintiff's  son.  The  tact  that  the  same 
individual  is  or  was  executor,  and  is  also 
trustee,  can  make  no  difference  in  princi- 
ple. Inlaw  the  trustee  and  the  executor 
are  distinct  and  different  persons.  The 
two  causes  ot  action  have  no  necessary 
connection  with  each  other.  The  cause  ot 
action  stated  In  the  original  complaint 
grew  put  of  the  plaintiff's  relation  to  the 
estate  as  executor,  and  had  respect  to  his 
duties  in  the  administration  of  the  entire 
estate.  The  cause  ot  action  stated  in  the 
amendment  grows  out  of  his  duties  as 
trustee  under  the  deed  from  his  son,  and 
relates  to  a  particular  portion  of  thelands 
ot  the  estate  which  had  been  devised  to 
his  son  by  the  will,  and  asks  for  the  re- 
moval of  a  supposed  cloud  jpon  the  title 
to  that  portion  ottbe  real  estate  only. 
We  think  it  is  clear  that  these  separate 
and  independent  causes  ot  action  in  favor 
of  distinct  and  separate  persons  could  not 
be  originally  Joined  in  the  same  complaint 
against  the  objection  of  the  defendants. 
The  causes  of  action  are  different,  and  the 
plaintiffs  are  different  persons,  each  hav- 
ing no  interest  in  or  relation  to  the  suit 
brought  by  the  other.  In  the  first  place, 
these  two  causes  of  action  do  not  come 
within  any  of  the  classes  of  cases  w  blch  m  ay 
be  Joined  In  the  same  complaint  under  the 
practice  act.  Gen.  St.  §  878.  In  the  next 
place,  that  act  nowhere  expressly  or  by 
implication  permits  distinct  and  separate 
persons,  having  causes  of  action  against 
the  same  defendant  or  defendants  as  dis- 
tinct, independent,  and  separate  as  the 
two  causes  of  action  in  the  case  at  bar,  to 
join  as  plaintiffs  originally  In  one  and  the 
same  suit.  Nor  can  such  joinder  ot  causes 
ot  action  or  ot  plaintiffs  be  made  after- 
wards, by  way  of  amendment,  against 
the  objection  of  the  defendant.  The  stat-' 
ute  ot  amendments  gives  the  plaintiff  lib- 
erty to  "Insert  new  counts  in  the  com- 
plaint or  declaration  whlcb  might  have 
been  originally  inserted  therein."  Id.  { 
1023.    Complaints  for  breach  ot  contract 
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may  be  changed  Into  complaints  for  a 
tort,  and  complaints  for  a  tort  into  com- 
plaintB  for  br<^acii  of  contract,  under  cer- 
tain circumotanceB.  Id.  §  1024.  Com- 
plaints may  be  amended  so  as  to  corre- 
spond with  the  facts  proved,  and  to  the 
relief  to  which  tlie  parties  maybe  entitled. 
Id.  §  1025.  It  is  provided  by  statute,  also, 
that  all  defects,  mistakes,  and  informali- 
ties in  the  pleadings  or  other  parts  of  the 
record  or  proceedings  may  be  amended. 
Our  statute  of  amendment  and  the  prac- 
tice act  and  rules  are  certainly  quite  lib- 
eral In  the  matter  of  amendments,  and  the 
Joinder,  misjoinder,  or  changes  of  parties, 
as  regards  both  plaintiffs  and  defendants; 
but  we  are  not  acquainted  with  any  stat- 
ute or  rule  or  practice  which  would  permit 
or  sanction  any  such  change  and  amend- 
ment as  the  one  proposed  in  the  case  at 
bar,  if  objected  to  by  the  defendant.  We 
hold,  therefore,  that  the  joinder  of  two 
such  distinct  and  independent  causes  of 
action  in  one  complaint,  and  of  two  such 
plaintitfe  in  one  action,  ought  not  to  be 
permitted  against  the  objection  of  the  de- 
fendants. 

The  plaintiff,  however,  seems  to  claim 
that  the  complaint  as  amended  may  be 
regarded  as  one  now  pending  by  the  trus- 
tee alone  to  remove  a  cloud  from  his  title; 
that  the  executor,  with  hli>  original  cause 
of  action,  may  be  regarded  as  having 
dropped  ont  of  the  case;  and  that  the 
plaintiff  as  trustee  may  be  substituted  in 
place  of  the  plaintiff  as  executor.  It  is 
true,  the  practice  act  provides  that  when 
an  action  has  been  commenced  in  the 
name  of  the  wrong  person  as  plaintiff,  the 
court,  if  satisfied  of  this,  may  allow  any 
other  person  to  be  substituted  or  added 
as  plaintiff.  But  the  original  action  in 
the  case  at  bar  was  not  commenced  in  the 
name  of  the  wrong  party  by  miBtal^e,  and 
the  proposed  amendment  means  the  en- 
trance not  only  of  a  new  and  different 
plaintiff,  but  one  with  anew  and  independ- 
ent cause  of  action.  It  may  well  be  that, 
under  our  present  practice,  if  A.  brings 
suit  against  B.  upon  a  certain  cause  of  uc- 
tion,  and  it  turns  ont  that  the  cause  of  ac- 
tion stated  was  in  favor  of  C,  rather  than 
A.,  C.  may  be  substituted  in  place  of  A.  as 
plaintiff,  in  the  sound  discretion  of  the 
court.  But  we  are  not  prepared  to  say 
that  wliere  A.  sues  B.  upon  a  supposed 
cause  of  action,  which  turns  out  to  be  no 
cause  >f  action,  C,  with  an  entirely  differ- 
ent and  independent  cause  of  action 
against  B.,  can  enter  as  plaintiff  in  tliat 
proceeding  to  prosecute  that  cause  of  ac- 
tion. It  may  be  said  that,  if  the  present 
plaintiff,  as  trustee,  is  turned  out  of  court 
for  this  reason,  he  can  at  once  bring  his 
action  against  the  defendant,  setting  up 
the  facts  now  attempted  to  be  set  up  in 
the  proposed  amendment;  that  such  a 
course  would  cause  additional  delay  and 
expense  to  ail  concerned  without  any  com- 
pensating advantages;  and  that,  if  tbe 
same  result  can  be  accomplished  with  due 
regard  to  the  rights  of  all  by  the  allow- 
ance of  the  proposed  amendment,  the  spir- 
it, if  not  the  letter,  of  our  statutes  and 
rules  of  practice  requires  that  it  should  be 
allowed.  This  argument  is  more  plausi- 
ble than  it  is  sound.  It  leaves  out  of  sight 


the  fact  that  matters  of  this  kind  are  reg- 
ulated by  statute  and  positive  rule,  and 
that  we  cannot  and  ought  not  to  go  beyond 
their  provisions  and  requirements.  The 
law  has  provided  that  under  certain  cir- 
cumstances a  third  party  may  enter  as  ad- 
ditional plaintiff  or  as  substituted  plaintiff 
in  a  case  pending  In  court  between  A.  and 
B.  This  Impliedly  prohibits  his  entrance 
as  plaintiff  under  other  or  different  circum- 
stances. If,  when  there  is  a  suit  pending 
between  A.  and  B.,  tbe  law  permitted  C. 
and  all  others  having  separate  and  inde- 
pendent causes  of  action  against  B.  tu  en- 
ter in  that  case  against  B.'s  objection  as 
simultaneous  or  successive  plalntiBs,  It 
might  save  expense  and  delay,  and  It 
might  not.  We  think,  as  a  rule,  it  would 
not,  and  that  tbe  granting  of  such  permis- 
sion would  be  very  unwise.  But.  how- 
ever this  may  be,  it  is  sufficient  for  our 
present  purpose  to  say  that  tbe  law  does 
not  sanction,  but  impliedly  forbids,  such 
a  practice.  For  these  reasons  we  think 
tbe  complaint  cannot,  against  the  objec- 
tion of  the  defendants,  be  amended  in  the 
manner  proposed.  We  therefore  advise 
the  superior  court  to  disallow  tbe  pro- 
posed amendment,  and  for  the  reason  hem- 
in  given  to  sustain  that  part  of  the  demur- 
rer which  relates  to  the  original  complaint 
and  the  relief  therein  sought,  and  to  dis- 
miss the  present  complaint.  The  other 
Judges  concurred. 

(X1B  Pa.  St.  «■) 


McCcLLouOH  V.  Barr  et  aJ. 

(Swpreme  Court  cf  PennsyVoania.   Nov.  9, 1891.) 

FaBTNESSBIP  —  ACCOUKTIKO  —  CoNSTBUCTIOIlr  OF 
Ck>NTBACT  —  AdMINISTKATOBS  —  COMMISSIONB — 
E<JUITT    PbACTICB — EVIDENCB. 

1.  Where  two  partners,  whose  joint  business 
has  been  carried  on  lor  years  in  the  name  of  one 
of  them,  agree  In  writing  that  all  the  property 
held  by  the  managing  partner  shall  be  held  to 
belong  equally  to  both  of  them,  the  surrender  of 
the  rigbt  to  an  account  is  a  good  consideration  for 
the  agreement  on  the  part  of  the  managing  part- 
ner. 

3.  Where  such  agreement,  after  reciting  that 
the  parties  have  been  partners  in  a  store,  and 
that  several  tracts  of  land  have  been  bought  with 
the  proQts  of  the  store,  declares  that  all  prop- 
erty, of  every  nature  and  kind,  in  the  state,  held 
by  the  managing  partner,  "save  his  household 
famishment, "  is  ovmed  by  said  parties  in  equal 
shares,  the  agreement  applies  to  all  tangible 
property  held  oy  the  managing  partner  at  the 
time  of  the  agreement,  except  as  aforesaid, 
whether  purchased  out  of  the  profits  of  the  store 
or  not;  but  it  does  not  apply  to  choses  in  action, 
nor  to  properly  held  by  said  managing  partner  in 
trust  for  third  persons. 

8.  Upon  suit  against  the  administrator  of  the 
managing  partner  for  an  aocounting,  the  pre- 
sumption is  that  any  piece  of  property  proved  to 
have  been  held  by  the  managing  partner  at  the 
date  of  the  agreement  was  tn  be  included  in  it; 
but,  where  it  is  merely  shown  that  certain  prop- 
erty was  held  by  him  after  the  agreement  the 
burden  of  proof  is  on  the  party  asserting  that  it 
should  t>e  included  In  tbe  agreement 

4.  Said  agreement  also  provided  that,  in  set- 
tling the  affairs  of  the  partnership,  the  manag- 
ing partner  should  receive  for  services  a  certain 
salary  per  year  for  attending  to  the  business. 
Seld,  that  said  partner  was  entitled,  when  the 
business  was  wound  up,  to  said  salary,  without 
interest,  up  to  the  date  of  the  agreement,  but 
not  afterwards,  where  it  appeared  that  the  dor- 
mant partner  died  a  few  weelta  after  the  agree- 
ment was  made. 
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5.  Where  •  p«rtnersbtp  exists  for  SS  jean 
without  aooonnta,  and  then  both  partners  die, 
leaTlng  the  business,  InvoWins  large  amoants, 
in  a  very  confused  condition,  the  administrat<v 
of  the  surylvlng  partner  Is  entitled  to  commis- 
sions out  of  the  partnership  funds  on  partnership 
assets  ooUeoted  by  him. 

8.  A  written  acknowledgment  of  a  debt  by  a 
decedent  is  sutBoient  proof  of  the  same,  In  an 
equitable  suit  against  his  administrator,  even 
though  the  latter's  answer  deny  Um  debt  oa  in- 
formation and  belief. 

CroBs-appeals  from  court  of  common 
pleas.  Clarion  county. 

Bill  by  H.  P.  MfCnllough,  lor  himself 
and  as  execator  of  Patrick  McCullougb, 
deceased,  against  the  administratur  and 
heirs  of  Patrick  Graham,  deceased,  for  an 
accoanting,  and  to  compel  the  conveyance 
of  certain  land.  Both  parties  appeal. 
AfBrmed. 

James  Bredio,  B.  J.  Reld,  and  F.  J. 
Afaifett, for  plaintiff.  John  W.  Reed,  Harry 
B.  WUsoa,  and  W.  A.  Hiadmua,  tor  de- 
fendants. 

MrrcHKLL,  J.  These  are  appeals  by  com- 
plainant and  respondents,  respectirely, 
from  the  same  decree,  and  will  be  consid- 
ered togetlier.  In  the  course  of  the  litiga- 
tion the  learned  court  below  delivered 
three  opinions;  and  as  the  last,  accompa- 
nying the  final  decree,  confirms  the  mas- 
ter's report,  and  dismisses  all  the  excep- 
tions, without  detailed  examination,  it 
will  be  most  convenient  to  refer  directly 
to  the  master's  report,  rather  than  to  the 
opinion  of  the  court.  The  rights  of  the 
parties  must  be  determined  by  the  agree- 
ment of  31st  May,  1882.  By  this  it  appears 
that  Graham  and  McCullongh  had  been 
in  partnership  from  about  April,  1859,  In 
a  general  country  store,  and  in  land  pur- 
chases, lumber  operations,  end  other  vent- 
ures, apparently  without  any  settlement 
for  more  than  W  years.  McCullough,  be- 
ing sick  and  approaching  bis  death,  do* 
sired  an  account  and  settlement,  and  the 
agreement  in  question  was  prepared  and 
executed  as  such.  The  learned  master  well 
says  that  "the  agreement  shows  that  the 
parties  recognised  the  impossibility  of 
stating  an  account,  and  Intended  that 
there  should  be  no  attempt  at  raking  over 
what  was  past.  Instead  ot  a  statement  or 
settlement  of  accounts,  tbey  agreed  that, 
as  a  short  cut  to  what  they  were  both  sat- 
isfied was  just  to  each,  everything  was  to 
be  taken  as  owned  jointly,  and  the  pro- 
ceeds and  profits  of  what  then  existed  as 
the  result  of  their  years  of  business  should 
be  equally  divided."  This  is  a  concise  and 
accurate  summary  of  the  substance  of  the 
agreement.  Its  legal  character  is  that  of 
an  executed  and  binding  contract.  It  is 
objected  by  the  defendants  that  It  was 
without  consideration,  or  at  most  a 
promise  upon  a  consideration  wholly  past 
and  insu£9clent  to  support  a  decree  of  per- 
formance. But,  passing  over  the  techni- 
cal consideration  Imported  by  the  seal, 
there  Is  a  plain  admission  of  a  partner- 
ship, of  the  possession  of  the  assets  by 
Graham,  and  a  specific  agreement  upon  the 
mode  in  which  his  resulting  duty  to  ac- 
count and  pay  over  shall  be  performed. 
The  surrender  of  mutual  rights  to  a  de- 


tailed accounting  was  ample  eonsldera 
tion. 

Upon  the  construction  of  the  agreement, 
defendants  contend— and  this  Is  the  stress 
of  the  case — that  it  must  be  limited,  in  its 
application,  to  the  profits  of  the  store  at 
Fryburg,  and  properties  or  investments 
clearly  made  out  of  such  profits.  The 
preamble  recites  the  partnership  la  the 
store,  and,  further,  that  several  tracts  of 
land,  etc.,  "have,  out  of  the  profits  of  said 
business,  been  purchased;"  and  it  might 
be  natural  to  expect  that  the  agreement 
to  follow  would  be  confined  to  the  subject- 
matter  thus  recited  as  introductory.  But 
in  fact  it  Is  not.  Such  a  sense  might  read- 
ily be  given  to  It,  as  defendants  suggest, 
by  the  word  "said,"  Introduced  before  the 
agreement  "that  all  [said]  property,  of 
every  nature  and  kind, "  etc.  But  the  par- 
ties have  not  used  that  word.  The  prin- 
ciple of  law  contended  for  by  the  defend- 
ants Is  unquestionable,  that,  however  gen- 
eral the  terms  of  a  contract.  It  shall  be 
held  to  apply  only  to  the  things  which  the 
parties  had  In  contemplation,  and  about 
which  their  intention  was  to  contract,  and 
their  intention  may  be  ascertained  from 
the  situation  and  circumstances.  Includ- 
ing the  recitals  and  preamble  of  the  con- 
tractitself.  No  rule  of  construction  is  more 
valuable,  but  it  is  equally  well  settled  that 
the  insertion  of  a  word' which  materially 
changes  the  meaning  of  a  contract  Is  only 
justified  on  the  clearest  evidence  that  it 
was  In  contemplation  of  the  parties,  and 
was  omitted  by  accident  or  mistake. 
There  is  no  such  evidence  in  the  present 
case.  The  most  that  can  be  said  Is  that 
the  parties  might  have  meant  to  so  limit 
their  ag^reement,  but  they  have  not  done 
so.  What  they  have  said  Is  that  "all  prop- 
erty, of  every  nature  and  kind,  in  the  state 
of  Pennsylvania,  held  by  said  Graham, 
save  his  household  furnishraent,  whether 
separately  and  individually  or  jointly, 
*  *  *  is  In  fact  owned  in  common  by 
said  P.  Graham  and  P.  McCullough  in 
equal  shares, "etc.  It  would  be  dIfiiculC 
to  make  language  broader  and  more  com- 
prehensive than  this;  and  that  It  was  in- 
tentionally so  madeand  understood  is  not 
only  the  natural  conclusion  from  the 
words  used,  but  is  rendered  additionally 
probable  by  the  exception  of  Graham's 
"household  furnishment, "  which  the  par- 
ties understood  would  otherwise  be  includ- 
ed, and  still  mure  by  the  further  express 
exceptions  in  the  second  portion  uf  the 
paper,  which,  though  of  the  same  date  as 
the  first,  seems  to  have  been  the  result  of 
after-thought  or  further  consideration,  ap> 
parently,  on  this  very  subject  of  the  ex- 
treme comprehensiveness  of  the  terms  in 
which  the  joint  possessions  are  described. 
To  quote  again,  with  slight  modification, 
from  the  convincing  report  of  the  learned 
master:  "The  language  is  too  broad  and 
positive  to  be  controlled  by  the  preamble. 
The  parties  knew  that  the  various  mon- 
eys that  went  into  the  purchase  of  these 
lands  could  not  be  traced ;  and,  as  a  re- 
sult of  their  deliberations,  they  agreed  and 
declared,  in  language  unmistakable  in 
clearness,  that  it  should  all  be  taken  to  be 
firm  property."  The  same  considerations, 
which  need  not  be  repeated  in  detail,  an* 
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B wer  the  lurtfaer  contention  that  the  word 
"  property, "  in  the  agreement,  did  not  In- 
clude accoantB,  notes,  and  ohosea  in  ac- 
tion, bat  was  litnited  to  tangible  proper- 
ty, if  not  to  real  entate.  We  are  therefore 
of  opinion,  with  the  learned  master,  that 
the  true  conBtructlon  and  scope  of  the 
agreement  are  that  it  "reiinlres  that  there 
shall  be  aacortalned  what  property,  of 
every  nature  and  kind,  real  and  personal, 
was  held  and  owned  at  the  date  of  the 
making  of  the  agreement,  and  division 
made  thereof,  or  of  the  proceeds  thereof. 
In  equal  shares  between  the  parties,  first 
deducting  payments  made  by  Graham's 
representatives  for  debts  of  the  firm,  prop- 
er expenses,"  etc.  And,  the  (act  of  the 
holding  of  any  item  of  property  at  the 
date  of  the  agreement  being  established, 
the  master  was  also  right  in  adopting  the 
presumption  that  such  item  should  be  in- 
cluded in  the  eu;count,  unless,  for  special 
reasons,  shown  to  be  outside  of  the  agree- 
ment; while,  on  the  other  hand,  as  to 
items  merely  shown  to  be  in  Graham's 
hands  after  the  date  of  the'  agreement,  the 
burden  of  proof  would  be  on  the  plaintiff 
to  show  that  they  were  part  of  the  proper- 
ty intended  to  be  included.  In  thus  as- 
signing the  burden  of  proof  to  the  one 
party  or  the  other  according  to  the  cir- 
cumstances, there  was  no  violation  of  the 
equity  rule  that  requires  the  evidence  of 
two  witnesses  to  overcome  an  answer  re* 
sponsivtj  to  the  bill.  The  argument  to 
this  effect  overlooks  the  force  of  the  admis- 
sion by  Graham  in  the  agreement.  It  is 
not  the  rule  in  equity  any  more  than  in 
law  that  a  plain  acknowledgment  in  writ- 
ing, by  a  decedent,  of  an  existing  debt, 
will  be  overcome  by  an  answer  of  his  ex- 
ecutor, "to  the  best  of  his  knowledge  and 
belief,  "that  no  such  debt  was  owing.  Re- 
lief in  equity  is  of  grace,  and  is  only  given 
where  the  right  to  it  is  clearly  made  out. 
Hence,  if  the  facts  out  of  which  the  right 
grows  are  denied  by  respondents  under 
oath,  there  most  be  more  than  the  com- 
plainant's oath  to  overcome  it.  This  is 
the  substance  of  the  rule,  and  it  is  not  to 
be  so  fettered  by  technical  limitations  as 
to  impair  Its  real  meaning,  especially  since 
parties  have  been  made  competent  wit- 
nesses, and  their  testimony  thus  put  on 
an  equality,  not  only  as  to  each  other, 
but  as  to  other  evidence.  If  it  is  oath 
against  oath,  at  law  the  Jury  must  decide 
between  them ;  and  for  myself  I  see  no 
good  reason  why,  in  equity,  the  chancellor 
should  not  do  the  same  thing,  keeping  In 
mind  always  that  relief  is  of  grace,  and 
the  right  to  it  must  be  clear.  As  in  a 
criminal  prosecution,  though  not  for  the 
same  reasons,  it  is  sufficient  for  the  de- 
fendants to  raise  a  reasonable  doubt. 

Thesemain  principles  governing  tbecon- 
troversy  having  been  ably  and  correctly 
decided  by  the  learned  master,  it  remains 
only  toconsider  snch  applications  of  them, 
assigned  for  error,  as  are  not  sufficiently 
covered  by  what  has  been  already  said. 
,The  master  allowed  Graham's  salary  up 
to  the  date  of  the  agrec^ment,  but  held 
that  it  terminated  then.  Complainant  ex- 
cepts to' the  allowance,  because,  as  he  con- 
tends, the  salary  was  only  to  be  payable 
on  the  settlement  of  the  partnership  af- 


fains,  which  Oraham  did  not  make.  This 
view,  however,  ta  not  tenable.  The  lan- 
guage of  the  agreement  is:  "In  settling 
the  affairs  of  said  partnership,  said  Gra- 
ham is  to  receive,  however,  for  services,  a 
salary  of  seven  hundred  and  fifty  dollars  a 
year  for  attending  to  said  business,  to  be 
taken  out  before  a  division,"  etc.  This 
clearly  means  for  attending  to  the  busi- 
ness in  the  past,  not  for  making  the  settle- 
ment; and  the  expression  "In  settling  the 
affairs"  is  equivalent  to  "when  the  affairs 
are  settled.'"  On  the  other  hand,  the  re- 
spondents except  because  the  master  re- 
fused to  allow  interest  on  the  salary,  and 
also  because  he  held  that  It  did  not  con- 
tinue after  the  date  of  the  agreement.  In- 
terest was  clearly  not  intended  by  the 
parties.  As  already  quoted,  their  lan- 
guage is,  "In  settling,  •  •  •  Graham 
is  to  receive  [i.  e.,  to  be  credited  with]  a 
salary  of  seven  hundred  and  fifty  dollars 
per  year,  "—that  is,  at  the  rate  of  seven 
hundred  and  fifty  dollars  a  year, — and, 
"after  deducting  this  sum,  the  division  is 
to  be  equal,"  etc.  It  was  plainly  regarded 
as  one  entire  sum,  not  due  from  year  to 
year  previously,  but  agreed  npon  at  the 
time  as  a  proper  allowance  on,  but  not 
before,  the  final  settlement.  With  regard 
to  the  continuance  of  the  salary  after  the 
agreement,  there  is  room  tor  doubt 
whether  the  paper  was  meant  as  a  disso- 
lution of  the  partnership  or  a  mere  settle- 
ment to  date.  If  it  were  necessary  to  de- 
cide that  question,  we  nhould  incline,  not- 
withstanding some  difficulties,  to  the 
former  view.  But  the  death  of  MeCnl- 
lougb  only  a  few  weeks  later  makes  this 
question  unimportant.  By  that  event,  if 
not  before,  the  partnership  was  certainly 
dissolved;  and  thereafter  Graham  was  a 
surviving  partner,  with  the  duty  to  wind 
op  the  business  and  settle  the  account.  It 
does  not  appear  Jast  what  bedld  towards 
this  end,  but  it  is  undisputed  that  the 
business  was  not  settled,  nor  the  account- 
ing done,  until  after  his  death,  by  bis  ad- 
ministrator. Under  these  circumstances, 
we  cannot  say  that  the  learned  master 
was  in  error  in  holding  that  the  right  to 
salary  ceased  at  the  date  of  the  agree- 
ment. 

The  master  allowed  the  defendant  Barr 
commissions  on  the  assets  which  he  col- 
lected as  administrator  of  Graham,  and 
to  this  plaintiff  excepted.  It  would  seem 
to  be  settled  In  this  state,  contrary  to  the 
general  role,  that  a  surviving  partner  is 
not  entitled  to  compensation  for  wind- 
ing up  the  husinesB.  Beatty  v.  Wray,  19 
Pa.St.  51«;  Brown  V.  McFarland,  41  Pa. 
St.  129;  Hyger's  Appeal.  62  Pa.  St.  73: 
Brown's  Appeal,  89  Pa.  St.  139.  Whether 
the  rule  extends  to  his  representative  after 
his  death  does  not  appear  to  have  been 
considered,  nor  is  it  necessary  to  do  so 
now.  Graham  died  before  making  the 
settlement;  and,  as  found  by  the  master, 
the  circumstances  in  which  he  left  the  busi- 
ness were  exceptional.  The  basis  of  it  was 
a  country  store,  carried  on  most  of  the 
time  in  bis  individual  name,  with  no  cash 
account  kept,  nor  any  books  from  which 
the  profit  or 'loss  could  be  ascertained; 
and  from  this  original  business  branched 
out  land  and  lumber  operations,  by  faim- 
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aeU  and  with  othen,  InTOlTins  lar^e 
amonntfl.  At  the  end  of  28  years  all  this 
was  agreed  and  declared  a  partnership 
matter,  and  witbln  another  year  both 
partners  died,  and  the  administrator  was 
called  upon  to  unravel  this  long  and 
tangled  skein.  For  thecondltioa  of  affairs 
both  partners  were  partially  responsible, 
and  the  master  was  right  in  holding  that 
nnder  the  circamstances  the  defiandant 
was  entitled  to  Rommisslons  from  the 
Joint  estate. 

Defendants'  last  assignment— to  the  re- 
fasal  of  credit  for  certain  moneys  claimed 
to  be  trust  funds— would  be  well  taken  if 
anpported  by  the  facts.  Notwithstanding 
theeztreme  generality  and  comprehensive- 
ness of  the  language  of  the  agreement  as 
to  all  *he  property,  of  every  nature  and 
kind,  held  by  Graham,  it  cannot  be  taken 
to  include  the  moneys  or  property  of 
others  held  by  him  In  tmst.  And  ho  the 
learned  master  held ;  for  he  deducted  f  9,- 
040.26,  as  trnst  funds,  from  the  gross  col- 
lections, and  reported  that  "none  of  the 
money  or  notes  [other  than  the  f 0,040.26] 
has  been  identified  as  trust  moneys. "  The 
contention  cannot  be  sastained. 

The  other  assignments  of  error,  on  both 
sides,  are  sufficiently  ti-eated  in  the  general 
discussion  of  the  contract,  or  are  to  findings 
of  fact,  as  to  which  noerrorsby  the  .master 
and  court  have  been  made  clear  to  us. 
Both  appeals  are  dismissed,  at  the  cost 
of  therespectlve  appellants,  and  the  decree 
affirmed. 


au  Pa.  St  444) 

In  re  Qdinn's  Estate. 

Appeal  of  Real-Ebtatb  Trdbt  Co.  of 

Fhiladblpbia. 

(Supreme  Court  of  PermsyJminia.  Oct.  30, 1891. ) 

CONSTBUOTIQX  OF    V7lI.L— SePAB&TB  UBB  WOH  UK- 
K&RBIBD  WOUAK — VaUDITT. 

A  use  for  the  sole  and  separate  benefit  of  a 
woman  who  at  the  date  of  the  execution  of  the 
will  was  neither  married  nor  in  contmnplation  of 
marriage,  bnt  vrho  was  married  when  testator 
died,  is  void,  and  the  devise  vests  absolutely  and 
teee  therefrom.  Neale's  Appeal,  104  Pa.  St.  814, 
followed. 

Appeal  from  orphans'  court,  PhiladeU 
phia  county;  Ashman,  Judge. 

The  Beal-Estate  Trust  Company  of  Phil- 
adelphia, substitated  trustee  under  the 
will  of  Francis  Fank,  appeals  from  an 
adjudication  that  the  trnst  is  void,  and 
that  Mrs.  A.  J.  Quinn  Is  entitled  to  receive 
the  principal  devised  her,  free  from  the 
operation  of  a  use  tor  her  sole  and  sepa- 
rate benefit. 

George  JunkiD,  for  appellant.  FrAak 
L.  Lyle,  tor  appellee. 

Clark,  J.  The  facta  of  this  case,  as 
they  are  stated  in  the  paper-books,  are, 
substantially,  as  follows:  The  last  will 
and  testament  of  Francis  Funk,  deceased, 
wap  executed  May  27, 1872.  At  that  time, 
be  had  a  wife;  two  sons,  Francis  and 
Frederick;  a  married  daughter,  Mrs. 
Fonrgeray;  and  an  unmarried  daughter, 
Mary  C.  Funk,  the  appellee.  A.  J.  Quinn, 
who  was  a  lieutenant  in  the  British  army 
until  1873,  in  that  year  visited  this  conn- 
try,  and  then  first  made  the  acquaintance 
of  Mary  D.  Funk,  who  became  his  wife  in 


1^75.  Francis  Fnnk,  the  testtltor,  did  not 
die  until  ^{iteraber  6, 1886.  His  wife  anJ 
bis  son  Francis  died  some  years  belore. 
,  He  left  to  sorvlve  him,  therefore,  only  one 
son  and  the  two  daughters  before  men- 
tioned. By  bis  last  will  and  testament, 
already  referred  to,  he  first  provided  for 
the  payment  of  his  debts  and  funeral  ex- 
penses, and  gavethe  residue  of  his  estate 
to  his  executors.  In  trust— ii7rs«,  to  pay  the 
net  income  of  the  whole  of  his  estate  to 
his  wife  daring  widowhood,  for  the  sup- 
port of  bersell  and  daughter  Mary  D.  as 
long  as  she  remained  single,  provided  she 
assisted  her  mother,  and  for  the  educa- 
tion and  maintenance  of  the  two  sons 
until  they  became  self-supporting;  second, 
at  the  termination  of  the  widowhood  of 
his  wife  (a)  to  expend  bo  much  as  might 
be  necessary  for  the  education  and  main- 
tenance of  his  two  sons  until  they  became 
self-supporting,  (6)  to  pay  to  Mary  U. 
one-fourth  of  the  net  income  of  the  estate 
so  long  as  she  remains  unmarried,  (o)  to 
pay  to  his  daughter  Ella  Z.  Fonrgeray  the 
unexpended  balance  of  the  Income,  pro- 
vided it  did  not  exceed  one-fonrtb  of  the 
whole  income.  Then  follows  this  clause: 
"And,  in  case  of  the  marriage  of  my  said 
daughter  Mary,  then,  from  that  time,  to 
pay  over  unto  each  of  my  said  daughters 
an  eqnal  half  part  of  the  income  which 
may  remain  after  the  necessary  amounts 
expended  for  the  education  and  support 
of  my  said  sons:  provided,  however,  that 
the  Income  to  be  paid  to  each  one  of  my 
said  daughters  shall  not  exceed  one-fourth 
part  of  the  whole  net  income  of  my  estate: 
and  provided,  also,  that  the  same  shall 
not  in  any  wise  be  subject  to  the  control 
of  their  respective  husbands,  or  be  in  any 
way  or  manner  liable  for  their  debts. 
And  from  and  after  the  time  that  my 
yonngest  child  has  completed  his  educa- 
tion, and  is  also  able  to  maintain  himself, 
then  in  trust  to  pay  over  onto  each  of 
my  children  an  eqnal  portion  of  the  in- 
come of  my  estate,  until  snch  yonngest 
child  shall  attain  bis  twenty-first  yearot 
age;  whereupon  I  order  my  estate  to  be 
divided  into  four  equal  parts,  each  of  said 
parts  to  attain,  as  near  as  may  be,  an 
equal  fourth  part  of  each  kind  of  invest- 
ment forming  part  of  my  estate.  Each  of 
my  children  shall  receive  thereafter,  an- 
nually, the  interest  arising  from  one  of 
said  equal  parts;  but,  as  each  of  my 
daughters  completes  her  thirtieth  year, 
and  each  of  my  sons  completes  his  twen- 
ty-fifth year,  they  shall  respectively  have 
paid  to  them  the  principal  of  her  or  his 
respective  share  ol  my  estate,  the  princi- 
pal ol  the  shares  of  my  said  daughters 
to  be  so  conveyed  or  secured  to  them  that 
the  same  shall  be  free  from  the  control  of 
their  husbands,  and  not  to  be  liable  to 
their  debts. "  In  case  either  of  his  children 
should  die  leaving  no  child,  to  survive, 
that  share  was  to  go  to  the  surviving 
children  under  the  will.  Upon  the  ad- 
Jodlcation  ol  the  account  of  the  execntors 
of  Francis  Funk  the  estate  was  divided 
Into  three  parts, one  of  which  was  award- 
ed to  the  surviving  son,  he  then  being 
over  26  years  of  age;  and  the  shares  of 
the  daughters  were  awarded  to  the  trus- 
tee to  be  appointed  for  them  nnder  the 
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wlU,  both  being  over  80  years  ot  age. 
Dpon  tbeir  petition  the  Beal-EBtate  Trust 
Company  of  Philadelphia  was  appointed 
trustee  for  each  daughter,  and  received 
each  of  tbeir  shares  thus  awarded  for  their 
benefit.  Mrs.  Fonrgeray's  busband  hav- 
ing since  then  died,  the  orphans'  court 
declared  the  trust  at  an  end.  and  awarded 
to  her  the  capital  of  her  trust-estate,  and 
it  has  been  paid  to  her.  The  Real-Estate 
Trust  Company  having  filed  an  account 
)o  the  orphans'  court,  Mrs.  Quinn  con- 
tended that,  as  at  the  execution  of  the 
will  she  was  neither  a  married  woman 
nor  in  immediate  contemplation  of  mar- 
riage, the  trust  as  to  her  was  unexecuted, 
and  she  was  entitled  to  have  the  fund 
awarded  to  her  absolutely,  free  from  any 
control  or  claim  on  the  part  of  the  trus- 
tee. The  orphans'  court  accepted  this 
view  ot  the  case,  and  awarded  the  funds 
to  Mrs.  QuInn. 

It  Is  conceded  that  Mrs.  QuInn,  at  the 
time  of  the  making  of  the  will,  was  a  sin- 
gle woman,  and  tbat  the  marriage  rela- 
tion which  was  subsequently  formed 
was  not  then  in  contemplation;  but  it  is 
contended  on  the  part  of  the  appellants 
that,  as  she  was  a  married  woman  when 
the  will  took  effect  at  the  death  of  her  fa- 
ther, in  1886,  the  trust  for  her  separate 
use  was  operative  and  eHectual  for  the 
purposes  set  forth  in  the  will,  and  tbat 
the  trust  should  have  been  sustained. 
This  is  the  only  question  for  our  consid- 
'eration;  and  it  is  admitted  by  the  appel- 
lants that,  if  Neale's  Appeal,  104  Pa.  St. 
214,  was  rightly  decided,  it  governs  this 
case,  for  the  question  involved  In  the  case 
at  bar  was  there  clearly  decided.  The 
rules  of  equity  which  govern  in  the  crea- 
tion of  a  separate  use,  and  which  define  its 
nature  and  effect,  in  Pennsylvania,  are 
and  always  have  been  widely  different 
from  those  which  prevail  in  England  and 
in  many  of  the  states.  It  was  at  first  de- 
cided in  Massey  v.  Parker,  2  Mylne  &  K. 
174,  that  a  separate  use  created  for  the 
benefit  of  a  single  woman  would  not,  up- 
on her  marriage,  debar  her  husband  from 
his  marital  rights;  hut  subsequently,  in 
Tullett  V.  Armstrong,  4  Mylne  &  C.  377, 
a  different  doctrine  was  declared.  It  was 
tiiere  beld  that  a  valid  separate  use  could 
be  created  for  the  benefit  of  a  single  wo- 
man, which  would  come  into  operation 
at  her  marriage,  whenever  it  should  oc- 
cur; and,  further,  that,  if  the  exclusion  of 
any  future  husband  was  in  contempla- 
tion, this  Intention  would  be  carried  in- 
to effect,  but,  if  the  separate  use  was  in- 
tended to  be  confined  to  a  particular  mar- 
riage, a  second  husband  would  not  be  ex- 
cluded Irom  his  marital  rights.  The  ques- 
tion in  each  case  under  the  English  rule 
is,  what  was  the  intention  of  the  settle- 
ment or  will?  Le win.  Trusts,  758.  Under 
the  English,  rule,  if  the /^/ne  so/e  chooses 
to  make  any  disposition  ot  the  property 
before  coverture,  she  may  do  so.  She  has 
the  option  ot  determining  the  trust  at 
any  time  before  coverture.  But,  if  she 
does  not.  It  will  attach  on  the  first  or  any 
subsequent  marriage,  according  to  the 
terms  ot  the  will  or  other  mode  of  settle- 
ment. And  even  alter  coverture,  unless 
ber  power  ot  anticipation  be  restrained, 


the  ftzne  covert  may,  In  general,  deal  with 
the  property  precisely  as  If  she  were  feme 
aole.  "A  feme  covert,  acting  with  respect 
to  her  separate  property,"  says  Lord 
Thurlow  in  Halme  v.  Tenant,  1  Brown, 
Cb.  20,  "is  competent  to  act  In  all  respects 
as  if  she  were  a  feme  sole. "  Upon  this 
ground  it  has  been  determined  that  if, 
without  any  direct  or  express  reference  to 
her  separate  property,  a  feme  covert,  who 
has  property  settled  to  her  separate  use, 
professes  to  bind  herself  by  any  written 
instrument,  the  implication  ot  law  is 
that  she  meant  to  charge  her  separate 
estate,  for,  except  with  reference  to  that, 
the  Instrument  was  without  meaning 
and  nugatory.  Thus,  it  a  leme  covert 
execute  a  bond  even  to  her  busband, 
or  join  In  a  bond  with  another,  eyen 
with  her  husband,  or'  sign  a  promissory 
note  or  bill  of  exchange,  or  give  a  guar- 
anty, though  she  Is  not  personally  bound, 
yet  her  separate  estate,  if  anticipation  be 
not  restrained,  Is  liable.  L«wln,  Trusts, 
S)42.  She  is  liable,  also,  through  her  sepa- 
rate estate,  for  any  general  engagement 
made  with  reference  to  and  upon  the  faith 
or  credit  of  that  state.  Id.  761-767.  But 
In  Pennsylvania,  Bhode  Island,  North 
and  South  Carolina,  and  in  others  of  the 
states,  following  the  case  of  Massey  v. 
Parker,  supra,  a  different  doctrine  has 
been  declai-ed.  In  this  state  a  separate 
use  can  only  be  created  for  the  benefit  of 
a  woman  actually  married,  or  in  Immedi- 
ate contemplation  of  marriage;  and,  al- 
though effectual  as  respects  the  first  mar- 
riage, it  will  not  revive  for  her  protection 
under  a  second  marriage.  Wells  v.  Mc- 
Call,  64  Pa.  St.  207 ;  Yarnall's  Appeal,  70 
Pa.  St.  339;  Snyder's  Appeal,  92  Pa.  St. 
504.  It  is  equally  well  settled  in  this  state 
tbat  a  feme  covert  has  only  those  powers 
over  her  separate  estate  which  are  act- 
ually and  expressly  conferred  by  the  set- 
tlement or  will.  Lancaster  v.  Dolan,  1 
Bawle.  236. 

It  must  be  observed  that  the  general 
doctrine  upon  which  this  separate  estate 
of  the  wife  rests  in  this  state  and  the  oth- 
er states  named  Is  essentially  different 
from  that  prevailing  In  England.  It  is 
peculiar;  its  peculiarity,  as  we  said  In 
MacConnell  v.  Lindsay,  131  Pa.  St.  476. 19 
Atl.  Bep.  306,  being  founded  on  the  partic- 
ular purpose  intended  to  be  accomplished. 
In  England  and  in  many  of  the  states  the 
rule,  as  we  have  said,  is  to  treat  the  wife 
as  the  absolute  owner,  possessing  the 
Jus  disponendi  and  the  incidental  power  of 
charging  the  estate  with  her  debts,  as  it 
she  were  a  feme  sole,  whereas  In  Pennsyl- 
vania this  estate  in  equity  was  Intended, 
through  her  disabilities,  to  protect  the 
feme  covert  not  only  from  her  own  Im- 
providence, btit  also  from  the  improvi- 
dence and  Importunity  of  her  husband. 
As  early  as  1829,  In  the  case  of  Lancaster 
V.  Dolan,  1  Bawle,  231,  it  was  distinctly 
held  that  a  feme  covert  Is,  In  respect  to 
her  separate  estate,  to  be  deemed  a  feme 
sole  only  to  the  extent  of  the  powers  clear- 
ly given  by  the  instrument  by  which  the 
estate  is  settled,  and  that  she  had  no 
right  ot  disposition  beyond  that.  "In- 
stead of  holding  the  wife  to  be  a  feme  sole 
to  all  Intents  as  regards  ber  separate  es- 
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tate, "  Bays  Chief  Justice  Gibson  in  that 
case,  "she  oaght  to  be  deemed  so  only  to 
the  extent  ol  the  po  wera  clearly  given  In 
the  conveyance ;  and  that,  instead  of 
maintainlDK  that  she  has  an  absolnte 
right  of  disposition,  unless  she  is  express- 
ly restrained,  the  converse  of  the  proposi- 
tion naght  to  be  established, — that  she 
has  no  power  but  what  Is  expressly  giv- 
en. "  This  case  was  followed  by  Thomas 
v.  Folwell,  2  Whart.  11,  where  It  was  de- 
clared to  be  the  settled  law  of  Pennsyl- 
vania that  a  married  woman  possesses  no 
power,  in  respuct  of  her  separate  estate, 
but  what  is  positively  given  or  reserved 
to  her  in  the  instrument  by  which  the 
trust  is  created.  That  this  was  an  inten- 
tional departure  from  the  known  English 
rule  is  apparent  from  the  language  of 
Chief  Justice  Gibbok,  who.  In  delivering 
the  opinion  of  the  court,  said :  "  Why  is  a 
settlement  ever  made?  Certainly  to  ex- 
clude the  husband's  control.  But  to  ex- 
clude bis  direct  control,  which  consists 
in  the  exercise  of  legal  power,  and  yet 
leave  blm  the  means  of  givlne  effect 
to  indirect  control,  which  consists  In  the 
exercise  of  personal  influence,  is  to  do 
nothing.  We  daily  see  the  incompatibill'- 
ty  of  the  wife's  protection  with  the  quail- 
fled  power  of  alienation  given  her  by  our 
statutes;  and  the  English  Chancery  Re- 
ports show  that  the  same  mischief  has  en- 
sued from  the  alienations  allowed  her  un- 
der deeds  of  settlement,  by  reason  of 
which  what  would  otherwise  have  Itept 
the  wolf  from  the  door  has  been  wasted 
or  pirated  by  the  husband.  We  therefore 
hold  it  to  be  the  settled  law  of  Pennsyl- 
vania that,  instead  of  her  having  every 
power  for  which  she  is  not  negatively  de- 
barred in  the  conveyance,  she  shall  be 
deemed  to  have  none  except  what  is  posi- 
tively given  or  reserved  to  her."  The  rule 
declared  in  Lancaster  v.  Dolan  has  been 
steadily  adhered  co  in  u  long  line  of  cases; 
too  long  to  justify  a  reterencR  to  all  of 
them  here.  The  following  cases,  however, 
may  be  cited :  Dorrance  v.  Scott,  3  Whart. 
316;  Wallace  v.  Coston,  9  Watts,  137; 
Lyne's  Ex'r  v.  Crouse,  1  Pa.  St.  Ill ;  Rog- 
ers v.  Smith,  4  Pa.  St.  93;  Insurance  Co. 
V.  Foster,  35  Pa.  St.  134;  Wright  v. 
Brown,  44  Pa.  St.  224;  McMullin  v.  Beat- 
ty,  56  Pa.  St.  389;  MacConnell  v.  Lindsay, 
131  Pa.  St.  476, 19  At).  Rep.  806.  If  any- 
thing in  the  law  maybe  regarded  asset- 
tied,  it  is  that  a  femerovert,  as  to  her  sep- 
arate estate,  has  no  power  of  disposition 
beyond  what  is  conferred  upon  her  in  the 
instrument  creating  the  trust. 

In  Maurer's  Appeal,  86  Pa.  St.  380,— a 
case  involving  this  precise  question,— Mr. 
Justice  Sharswooo  s'ays:  "It  is  too  late 
to  shake  the  authority  of  Lancaster  v. 
Dolan,  1  Ra  wle,  232.  Whether  the  decision 
In  that  case  was  right  or  wrung,  it  has 
been  so  often  recognized  and  aiSrmed,  since 
1829.  that  it  is  now  one  of  the  most  firmly 
established  rules  of  practice  in  this  state. " 
Bat,  as  restraints  upon  alienation  are  re- 
pugrnant  to  the  general  policy  of  the  law, 
it  became  necessary  to  restrict  the  opera- 
tion of  the  rule;  In  other  words,  the  pe- 
culiarity of  our  system,  as  declared  in 
Lancaster  v.  Dolan,  called  for  a  corre- 
sponding rule,  confining  its  operation  to 


a  more  restricted  class  of  persons,  for,  It  a 
separate  estate  might  be  settled  upon 
every  single  woman,  the  free  alienation  ot 
property  and  transmission  of  titles  would 
thereby  be  most  seriously  embarrassed. 
Hence,  In  Smith  v.  Starr,  8  Whart.  62,  it 
was  held  that.  If  a  married  woman  hav- 
ing a  separate  estate  becomes  discovert, 
the  restraints  upon  the  disposal  of  the 
estate  attaching  during  coverture  cease 
to  exist  when  she  becomes  aul  Juris.  This 
case  was  followed  by  Haraersley  v.  Smith, 
4  Whart.  126,  where  Chief  Justice  Gibson, 
In  the  opinion  of  the  court,  said:  "The 
point  in  contest  was  virtually  decided  in 
Massey  v.  Parker,  2  Mylne  &  K.  174,  where 
It  was  settled  that  a  restrictive  settle- 
ment, by  a  girt  to  the  separate  use  of  an 
unmarried  woman,  is  an  impracticable 
one;  and  that  it  has  no  force  to  prevent 
her  from  giving  the  property  to  a  hus- 
band by  the  act  of  marriage,  or  disposing 
of  it  in  the  Interim.  •  •  •  Perhaps  it 
is  not  easy  to  discern  the  policy  of  a  rule 
which  disables  a  benefactor  from  making 
a  determinative  provision  for  his  bene- 
ficiary, which  cannot  be  Bqnandered  or 
reft  from  him ;  yet  the  law  seems  to  be 
thus  settled,  not  only  by  the  cases  cited, 
but  by  Newton  v.  Reid,  4  Sim.  141,  and 
Woodmeston  v.  Walker,  2  Kuss.  &  M.  197, 
In.  which  the  principle  was  applied  to  an 
unmarried  woman.  An  apparent  excep- 
tion to  it  is  a  gift  to  the  separate  use  of  a 
woman  in  contemplation  of  her  marriage, 
with  a  particular  person,  which,  by  force 
of  the  agreement  implied  by  his  assent, 
constitutes  a  future  separate  use  during 
the  particular  coverture,  but  which,  in 
reality,  is  no  exception  at  all.  •  •  • 
Admitting  the  soundness  of  the  principle 
that  there  cannot  be  a  restraint  which  is 
repugnant  to  a  gift,  it  Is  impossible  to 
doubt  the  correctness  of  the  decision  In 
Massey  v.  Parker,  which  is  in  accordance 
with  it.  Now,  the  difference  betwixt  that 
case  and  the  present  is  that  here  tlie  fem» 
was  married  at  the  time  of  the  gift,  and 
there  she  was  not;  but  the  effect  of  It  Is 
only  that  she  had  in  our  case  au  unques- 
tionable separate  use  during  the  first  cov- 
erture. "  These  cases  were  followed  and 
reafilrmed  in  Harrison  v.  Brolaskey,  20 
Pa.  St.  299;  Steacy  v.  Rice,  27  Pa.  St.  75; 
Bush's  Appeal,  33  Pa.  St.  85;  McKee  v. 
McKinley,  33  Pa.  St.  92;  Nice's  Appeal,  50 
Pa.  St.  143;  Freyvogle  v.  Hughes,  56  Pa. 
St.  228;  Koenig's  Appeal,  67  Pa.  St.  352. 
The  same  rule  obtains  whether  the  exclu- 
sion of  the  husband's  marital  rights  refer 
to  a  particular  marriage  or  to  a  second  of 
any  future  marrrlage;  for  it  has  been  uni- 
formly held,  as  Intimated  in  Hamersley 
V.  Smith,  supra,  that  a  separate  use  can 
only  be  accorded  for  the  benefit  of  a 
woman  married,  or  In  contemplation  of 
marriage  with  a  particular  person ;  and 
certainly  neither  a  married  woman,  nor 
one  in  contemplation  of  a  particular  mar- 
riage, could  be  supposed  to  have  in  view 
a  second  or  other  marriage.  The  same 
doctrine  Is  reasserted  InMcBride  v. Smyth, 
54  Pa.  St.  245.  Mr.  Justice  Strono  says: 
"  Whatever  may  be  the  rule  in  the  English 
courts,  it  is  too  well  settled  to  be  dis- 
turbed by  anything  else  than  a  leidslative 
enactment,   that  a  separate   use   for  a 
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woman  canuot  be  created  nnless  she  is 
covert,  or  anlesB  In  Immediate  contempla- 
tion oi  her  marriage;"  citing  Potts' Ap- 
peal, 80  Pa.  St.  168;  Duba  v.  Dubs,  81  Fa. 
St.  149.  "We  take  it,  therefore,  aa  set- 
tled," says  Mr.  Justice  Aongw  in  Wells  v. 
McCall,  64  Pa.  St.  207,  "  that  the  trust  will 
be  supported  notwithstanding  the  cestui 
que  trust  Is  a  feme  sole  at  its  creation, 
provided  that  it  be  done  in  immediate 
contemplation  of  marriage.  This  leads  us 
to  inqnim  what  is  meant  by  an  immediate 
contemplation  ol  marriage.  Evidently 
the  expression  means  in  contemplation  of 
an  Immediate  marriage ;  one  presently  In 
view  of  the  donor,  and  to  take  place  in  a 
short  time  after  the  instrument  is  to  take 
effect;  in  contemplation  of  marriage  with 
a  particular  person, — says  Gibbon,  0.  J., 
In  Hamersley  v.  Smitb,  supra.  That  the 
marriage  must  be  in  immediate  view  at 
the  time  of  the  creation  of  the  trust  Is 
proved  by  all  the  cases,  which  decide 
that  on  the  termination  of  the  coverture 
the  trust  falls,  and  is  not  revived  by  a 
second  marriage,  for  If  any  marriage 
woDld  answer  to  the  provision  for  the 
trust,  a  second  would  as  well  as  the  first. 
But  a  second  marriage  is  evidently  a 
thing  not  In  Immediate  contemplation, 
being  cut  off.  from  view  by  the  uncertain- 
ties of  the  first  marriage,  the  death  of  the 
husband,  and  an  intention  to  marry  a 
second  time."  To  the  same  effect  is 
Springer  v.  Aruxidel,  64  Pa.  St.  218;  Og- 
den's  Appeal,  70  Pa.  St.  501 ;  MacConnell 
V.  Lindsay,  supra;  and  Kuntzleman's  Ap- 
peal, 136  Pa.  St.  142.  20  Atl.  Bep.  646.  So, 
also,  in  Snyder's  Appeal,  92  Pa.  St.  604, 
the  testator  made  his  will  in  December, 
1870,  and  died  a  few  days  thereafter.  The 
youngest  daughter  attained  majority  in 
August,  1878,  which  was  the  time  fixed 
for  the  division  of  his  estate  At  this  time 
one  of  the  daughters  was  maiTled  and 
another  betrothed.  The  other  daughters 
remained  single,  and  It  was  conceded  that 
the  win  was  inoperative  to  create  any 
trust  at)  to  them.  But  as  to  the  married 
daughter,  and  the  daughter  then  contem- 
plating marriage,  it  was  contended  the 
trust  for  their  use  then  took  effect.  It 
was  held,  however,  that,  as  none  of  the 
daughters  were  married  or  In  contempla- 
tion of  marriage  at  the  creation  of  the 
trust,  the  separate  use  fell.  The  fact 
that  one  of  them  became  covert  or  be- 
trothed before  the  distribution  of  the 
estate  was  of  no  effect;  the  validity  of 
the  trust  must  be  determined  by  the 
status  of  the  woman  at  the  time  of  the 
creation  of  thetrust.  "This appears. "said 
Mr.  Justice  Stbkrbtt,  "to  be  the  utmost 
limit  to  which  this  court  has  gone  in  fa- 
vor of  private  right  as  against  public  pol- 
icy, and  it  would,  perhaps,  be  unwise  to 
go  any  further.  Trusts  for  coverture, 
either  actual  or  in  contemplation  at  the 
time  of  their  creation,  have  some  founda- 
tion in  reason,  which  cannot  apply  to 
coverture  in  the  more  remote  future.  In 
the  former,  the  testator  is  presumed  to 
know  the  then  existing  or  contemplated 
alliance,  and  has  the  data,  on  which  to 
base  au  intelligent  judgment  as  to  the 
propriety  of  creating  a  trust;  whilst  in 
the  latter  he  can  have  nothing  more  than 


a  bare  possibility  as  a  guide."  To  the 
same  effect  la  the  reasoning  in  Philad^- 
phla  Trust  Co.'s  Appeal,  93  Pa.  St.  209. 

Whatever  may  be  the  rule  in  equity  else- 
where, there  can  be  no  question  whatever 
as  to  the  rule  existing  in  this  state.  The 
doctrine  here  Is,  undoubtedly,  that  a  sepa- 
rate use  can  only  be  created  tor  the  pro- 
tection of  a  woman  married  or  in  immedi- 
ate contemplation  of  marriage,  which,  of 
course.  Implies  marriage  with  a  particular 
person;  for  bow  could  a  woman ^e said 
to  be  in  Immediate  contemplation  of  mar- 
riage if  she  was  not  at  the  time  con- 
templating marriage  with  some  particular 
person?  The  principles  and  policy  which 
govern  separate  uues  In  Pennsylvania  are 
so  different  from  those  prevailing  In  Eng- 
land that  English  authorities  are  Inap- 
plicable here,  and  the  same  may  be  said 
of  authorities  in  many  of  the  states.  The 
marriage  must  be  In  existence  or  In  con- 
templation at  the  creating  of  the  trust; 
and,  although  the  trust  does  not  take 
efl'ect  until  the  testator's  death,  it  is  very 
plain  that  It  is  created  and  exists  under 
and  by  virtue  of  the  will;  for,  as  Lord 
Mansfield  said,  in  Harwood  v.  Good- 
right,  Cowp.  90:  "A  devise  of  lands  is 
considered  by  our  courts  not  so  much 
In  the  nature  of  a  testament  as  of  a 
conveyance  by  way  of  appointment  of 
particular  lands  to  a  particular  dev- 
isee." Upon  that  prlaciple  it  was  es- 
tablished that  a  man  conld  devise  those 
lands  only  which  he  had  at  the  time  of 
such  conveyance,  and  no  after-acquired 
lands  would  puss ;  whereas  a  testament 
would  operate  upon  whatever  personal 
estate  a  man  died  posaessed  of,  whether 
acquired  before  or  after  the  execution  of 
the  instrument.  Williams,  Ex'rs,  6.  In 
Girard's  Heirs  v.  City  of  Philadelphia,  2 
Wall.  Jr. 305,  Judge  Gkibr  said :  "The  rea- 
son why  after-purchased  lands  do  notpass 
by  a  will,  even  though  the  testator  has  ex- 
pressed clearly  his  wish  or  Intention  that 
they  should,  is  not  because  such  a  purchase 
is  a  revocation  of  the  will,  but  because  a 
will  is  In  the  nature  of  a  conveyance  or  an 
appointment  of  a  particular  estate;  and, 
consequently,  the  testator  mnst  have  the 
power  to  dispose  at  the  time  the  will  is 
executed.  Hence,  a  devise  of  land,  though 
It  operates  In  future,  can  pass  only  such 
Interest  or  estate  as  the  testator  had  at 
the  time  and  continued  to  have  till  his  de- 
cease."  So,  in  our  own  case  ofGlrardv. 
City  of  Fhiladephla,  4  Bawle,  336,  it  was 
held  that  real  estate  acquired  after  the 
maklug  of  a  will  did  not  pass  under  a  de- 
vise of  the  residue  of  the  testator's  real  es- 
tate, without  a  subsequent  republication 
of  the  will,  even  w'bere  the  testator.  In 
addition  to  the  general  devise  of  the  resi- 
due, declares  In  a  codicil  that  it  is  his  wish 
{fnd  intention  that  all  the  real  estate 
which  he  shall  thereafter  purchase  should 
pass  by  the  same  will.  The  ratio  decMen- 
di  was  stated  In  part  as  follows:  "That 
a  will  is  a  species  of  conveyance,  not 
strictly  subject  to  the  rules  of  conveyance 
at  the  common  law,  (It  Is  true,)  the  vest- 
ing of  the  estate  being  postponed  to  the 
death  olthe  testator, yet  operating,  as  re- 
gards his  disposing  power  and  capacity, 
by  relation  to  the  making  of  it.  In  so  much 
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as  to  require  his  power  over  the  estate  to 
be  perfect  at  the  time,  Jnat  as  bis  capacliy 
must  be  perfect  at  the  time;  it  being  set- 
tled that  tbe  want  of  a  dlBpoains  mind 
and  memory  at  tbe  performance  of  the  act 
of  disposition  Is  not  supplied  by  the  res- 
toration of  it  l>efore  tbe  death,  for  tbe 
same  reason  that  an  intervening  loss  of  it 
Trill  not  prejudice  a  disposition  unexcep- 
tionable at  the  time;  in  other  words, that 
the  act  of  disposition  mutit  be  complete  in 
every  respect  at  the  performance  of  it." 
Of  course,  the  matter  decided  has  long 
eince  been  changed  by  the  act  of  April  8, 
1833,(P.  L.  250,)and  by  the  more  recent  act 
of  June  4, 1879,  (P.  L.  88;)  but  the  reason- 
ing of  the  case  is  none  tbe  less  applicable 
here  on  that  account.  If  a  will  is  exe- 
cuted In  due  form  by  a  person  of  unsound 
mind,  it  will  not  be  received  for  probate 
because  he  was  subsequently  restored  to 
bis  right  mind,  and  died  without  revok- 
ing it.  Tb»  question  is  as  to  the  testator's 
rapacity  at  tbe  time  of  execution.  Upon 
the  same  principle,  tbe  legality  of  tbe  exe- 
cution of  a  will  is  to  be  Judged  of  by  the 
law  as  it  stood  at  the  time  of  its  execu- 
tion. Mullen  V.  McKelvy.  5  Watts,  899; 
Jack  V.  Sboenberger,  22  Pa.  St.  416; 
Gable's  Ex'rs  v.  Daub,  40  Pa.  St.  217; 
Gamp  V.  Stark,  *81  Pa.  St.  235.  So,  also,  the 
power  or  right  of  a  person  to  make  a  will 
Is  determined  by  tbe  law  as  it  existed 
when  tbe  will  was  made,  not  as  it  was  at 
tbe  testator's  decease.  Kurte  v.  Saylor, 
20  Pa.  St.  205.  In  Martlndale  v.  Warner, 
15  Pa.  St.  471,  the  will  was  made  before 
the  act  of  May  6. 1844,  (P.  L.  566,)  which 
provides  against  the  lapse  of  legacies  in 
certain  cases ;  bnt  the  testator  died  after 
Its  passage.  Tbe  will  gave  tbe  residuary 
<>state  to  the  testator's  two  sons,  who 
died  before  the  testator,  each  leaving  chil- 
dren. In  the  opinion  filed  tbe  court  said : 
*"  No  devise  or  legacy  hereafter  made,' is 
the  phraseology  of  the  act :  thereby  mean- 
ing, according  to  the  usual  acceptation  of 
language, '  wills  made  and  executed  aiter 
the  paHsage  of  the  act.'  If  they  had  de- 
signed otherwise.  It  would  have  been  easy 
to  express  their  meaning  in  plain  and  un- 
ambiguous terms.  Though  a  will,  it  is 
true,  does  not  take  effect  till  after  the  tes- 
tator's death,  yet  it  Is  incboate,  though 
not  consummate,  from  the  execution  of  it, 
and  for  many  purposes  in  law,  of  which 
this  is  one,  it  relates  to  the  time  of  the 
making  of  it."  It  was  accordingly  Iield 
that  the  devise  in  favor  of  the  residuary 
legatees  lapsed.  "It  is  true  that  every 
will  Is  ambulatory  until  the  death  of  the 
testator,  and  a  disposition  made  by  it 
does  not  actnaily  take  effect  until  then. 
General  words  apply  to  the  propert.y  of 
which  the  testator  died  possessed,  and  he 
retains  the  power  of  revocation  as  long 
as  be  lives.  Tbe  act  of  bequeathing  or  de- 
vising, however,  takes  place  when  the  will 
is  executed,  though  to  go  into  effect  at  a 
future  time."  Upon  this  ground  it  was 
held  in  Taylor  v.  Mitchell,  57  Pa.  St.  212, 
that,  when  a  testator  died  in  1866,  his  will, 
executed  in  1843,  in  tbe  presence  of  a  single 
HuliHcrlblng  witness,  was  snfBclent  to  cre- 
ate a  charitable  use,  notwithstanding  the 
act  of  April  26, 1865,  which  requires  two 


witnesses.  To  the  same  effect  is  Mullock 
V.  8ouder,5  Watte&S.  198.  A  will  speaks 
for  some  purposes  from  the  period  of  its 
execution,  and  for  other  pnrposes  from  the 
death  of  the  testator;  yet  It  never  oper- 
ates until  the  latter  period.  Hitchcock  v. 
Hitchcock,  35  Pa.  St.  393;  Williams,  Ex'rs, 
972,  973.  By  the  act  of  June  4,  1879,  it  is 
provided  that  "every  will  shall  be  con- 
strued, with  reference  to  tbe  real  estate 
and  personal  estate  comprised  in  it,  to 
speak  and  take  effect  as  it  it  had  been  exe- 
cuted immediately  before  the  death  of  the 
testator,  unless  a  contrary  Intention  shall 
appear  by  the  will."  It  has  also  been 
held  that,  where  a  testator  bequeathed  a 
certain  portion  of  the  residue  of  bis  estate 
to  bis  "legal  and  natural  heirs, "  tbe  dis- 
tribution was  referable  to  tbe.  intestate 
laws,  and,  as  there  could  be  no  heirs  to 
tbe  living,  the  rights  of  the  distributees 
were,  of  course,  to  be  determined  by  the 
law  existing  at  tbe  testator's  death. 
Wood's  Appeal,  18  Pa.  St.  478;  Dubs  v. 
Dubs, 81  Pa.  St.  151.  But,  as  a  general  rule, 
tbe  power  or  capacity  of  the  testator  to 
make  the  devises  in  question,  the  legality 
of  the  execution  of  tbe  devises,  ttnd  the 
nature  and  quantum  of  the  estate  are 
referable  to  tbe  time  andaredeternvinative' 
according  to  tbe  law  as  it  exists  at  the 
execution  of  the  instrument.  In  this  state 
of  the  law,  bow  was  it  possible  that 
Neale's  Appeal  could  have  been  determined 
otherwise  than  it  wad?  It  was  not  pre- 
tended in  that  case  that  Elwina  Flnlay,at 
the  time  of  tbe  making  of  the  will  of 
James  E.  Brown,  deceased,  was  either 
married  or  in  Immediate  contemplation  of 
marriage.  In  fact  she  was  '  bnt  nine  years 
of  age,  and  did  not  marry  for  almost 
eight  years  thereafter.  The  trust  which 
was  created  by  the  will  was,  at  the  time 
of  the  execution  of  tbe  will,  either  valid  or 
invalid,  and  her  subsequent  marriage  in 
tbe  life-time  of  the  testator  could  have  no 
effect  whatever  to  make  it  valid  if  before 
that  it  was  invalid.  The  legality  of  the 
testator's  disposition  of  bis  estate  must 
be  determined  as  of  the  date  of  the  will, 
although  it  does  not  go  into  eBect  until 
his  death.  It  is  of  no  consequence  that 
tbe  ceatal  que  trust  was  married  tn  the 
life-time  of  the  testator.  If  he  desired  to 
validate  the  devise,— which,  presumably, 
he  knew  to  be  invalid,— he  could  have 
done  BO  by  cbangiug,  re-executing,  or  re- 
publishing the  will,  and  his  failure  to  do 
that  is  conclusive  upon  us  that  be  did  not 
wish  to  do  so.  If  it  is  believed  that  the 
law  should  be  otherwise,  the  appeal 
should  be  to  tbe  legislature.  The  rules 
prevailing  In  this  state  in  reference  to  sep- 
arate uses  have  become  rules  of  property. 
To  change  them  by  judicial  decision  would 
unsettle  many  titles,  and  do  much  m- 
Jnstiee,  for  wbirh  no  remedy  could  be  ap- 
plied. We  are  of  oplnlim  that  Neale's 
Api)eal  was  rightly  decided.  Tbe  ruling 
In  that  case  was  simply  the  logical  and  in- 
evitable conclusion  to  be  drawn  from  the 
cases  which  preceded  it;  and,  as  Neale's 
Appeal  in  all  respects  governs  the  decision 
of  tbe  case  at  bar,  the  decree  of  the 
orphans'  court  is  affirmed,  and  tbe  appeal 
dismissed,  at  tbe  cost  of  tbe  i^pellants. 


Digitized  by 


Google 


970 

OM  Pa.  St  SW) 

Gallaoher  v.  Kbmmereb  et  a/. 

(Supreme  Court  of  Penngylvania.   Oct.  26, 1S91.) 

What  Constitdtbs  Accobd— TRSBPiiBS — Evi- 

DENCB  OF  SaMAGB. 

1.  Refuse  from  two  coal  mines,  several  miles 
apart,  was  thrown  Into  a  stream  without  any  con- 
cert of  action  on  the  part  of  the  mine-owners, 
and  it  acoumnlated  so  as  to  cause  the  overflow 
of  plaintiff's  land,  and  the  deposit  thereon  of 
ooal-dust,  etc.  field  that,  although  it  was  dif 
flcult  to  apportion  each  mine-owner's  contribu- 
tion to  the  damage,  plaintiff's  releaBe,  for  a  val- 
uable cousideration,  to  one  of  all  claim  for  dam- 
ages done  or  to  be  sustained  by  his  pollution  of 
the  stroam  was  not  an  accord  and  satisfaction 
for  the  whole  dumage,  or  a  bar  to  a  recovery  from 
the  other.  Navigation,  etc.,  Co.  v.  Richards' 
Adm'r,  57  Pa.  Bt.  142,  followed. 

2.  One  who  was  but  13  years  old  when  de- 
fendants commenced  polluting  the  stream,  who 
lived  about  a  mile  and  a  half  from  plaintiff's 
land,  and  drove  a  milk  wagon,  who  had  seen  the 
land  before  it  was  damaged  only  when  he  was  a 
small  boy,  and  who  did  not  know  whether  It  was 
a  laurel  swamp  or  not,  was  Incompetent  to  tes- 
tify as  to  the  value  of  the  land  before  it  was  dam- 
aged. 

Appeal  from  court  of  common  pleas, 
Lncei-ne  county;  Kicg,  Judge. 

Action  of  treapasid  on  the  case  hy  Ber- 
nard Gullagber  against  M.  S.Kemmerer  & 
Co.  to  recover  damages  for  injuries  to  bis 
land.  From  a  Judgment  for  plaintiff,  de- 
fendants appeal.    Reversed. 

Gf.  L.  Halsey  and  H.  W.  Palmer,  for  ap- 
I>ellants.  John  Lyacb  and  Edward  A. 
Lynch,  for  appellee. 

Ci.ARR,  J.  This  action  of  trespass  on 
the  case  was  brought  by  Bernard  Galla- 
gber,  to  recover  damages  tor  injuries  to 
bis  land  from  a  deposit  of  mine  water, 
culm,  and  dirt,  accumulated  tbereon  from 
the  defendants'  mlnlne  operation  on 
Sandy  Rnn  creek, in  I.iuzerne  county.  Tbe 
creek  baa  Its  source  in  tbe  mountains, 
about  four  or  five  miles  above  Gallagher's 
land,  through  which  it  passes.  The  de- 
fendants' operations  were  commenced  in 
tbe  year  1877.  The  plaintiff  alleges  that  in 
the. process  of  washing  their  coul  the  ref- 
use, culm,  and  dirt  were  conducted  in 
chutes,  which  emptied  the  dirt  into  tbe 
creek,  and  by  the  waters  of  tbe  creek  were 
carried  to  and  thrown  upon  his  meadow 
land,  covering  20  acres  or  more,  and  ren- 
dering tbe  land  barren  and  wholly  unpro- 
dnctlve.  It  appears,  however,  that  the 
Highland  Coal  Company,  operated  by 
Markle  &  Co.,  had  been  miningcoai  several 
miles  above  on  the  same  stream  from  1864, 
and  that  that  company  has  ever  since 
been  so  engaged  continuously  to  the  bring- 
ing of  this  suit.  The  plaintiff  alleges  that 
the  culm  and  dirt  from  both  these  mines 
conld,  at  a  moderate  and  reasonable  ex- 
pense, have  been  banked,  and  it  this  bad 
been  done  no  appreciable  injury  would 
have  resulted;  and.furtber,  that  tbe  High- 
land Coal  Company,  to  some  extent  at 
least,  pursued  this  plan,  but  tbe  defend- 
ant company  dumped  tbe  refuse  of  their 
mines  directly  into  the  stream.  In  August, 
1884,  Bernard  Gallagher,  in  consideration 
of  tbe  sum  of  $400,  by  formal  writing  nn- 
der  seal,  released  tbe  Highland  Coal  Com- 
pany from  all  claims  and  demands  for 
damages,  and  from  compensation  for  in- 
juries then  or  thereafter  done  to  bis  prop- 
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erty,  either  from  the  pollution  of  the 
stream,  or  from  the  deposit  of  refuse  mat- 
ter upon  bis  lands  by  that  company.  It 
may  be  lairly  inferred  from  this  that  the 
Highland  Coal  Company  did,  in  some  de- 
gree, contribute  to  tbe  injuries  of  which  the 
plaintiff  complains.  At  the  trial,  the  de- 
fendant presented  a  point  for  instruction 
to  the  jury,  as  follows:  "That  as  it  ap- 
pears from  the  evidence  that  the  plaintiff 
settled  with  Markle  &  Co.  tor  damages  sus- 
tained by  him  for  the  fouling  ot  Sandy 
rnn,  and  tbe  deposit  of  culm  on  his  land 
by  them,  and  it  being  impossible,  under 
tbe  evidence,  to  separate  it,  and  ascer- 
tain the  proportion  ot  the  damage  caused 
by  them  and  by  the  defendants,  it  having 
been  occasioned  by  simultaneous  and  con- 
temporaneous acts,  the  settlement  must 
be  regarded  as  an  accord  and  satisfaction 
for  the  whole  damage,  and  the  plaintiff 
cannot  recover  in  this  action. "  Thispoint 
was  negatived,  and  that  is  the  -first  error 
assigned.  It  is  argued,  on  the  part  ol  the 
appellants,  that  the  injury  to  which  the 
plaintiff  was  subjected  was  ot  such  a  char- 
acter that  it  could  not,  as  between  tbe 
parties  who  caused  it,  be  divided,  so  as 
tn  determine  in  what  proportion  it  was 
caused  by  each ;  and  that,  even  it  the  de- 
fendants' mines  had  not  been  ofterated, 
the  mining  operations  of  the  Highland 
Coal  Company  would  have  resulted  in  the 
same  injury.  It  is  true  that  the  injury 
complained  of  may  have  been  caused  in 
part  by  the  operations  of  the  Highland 
Coal  Company,  conducted  contemporane- 
ously with  the  operations  ot  the  defend- 
ants' mined,  and  that  it  would  be  difficult, 
if  not  quite  Impossible,  to  separate  and 
ascertain,  definitely  or  certainly,  the  pro- 
portion of  tbe  whole  damage  done  by  each 
ot  these  operations,  respectively.  But 
these  several  operations  were  entirely  In- 
dependent ot  each  other.  They  were  sev- 
eral miles  apart,  and  the  ownership, 
management,  and  control  were  wholly 
distinct  and  separate.  There  was  no  con- 
cert ot  action,  or  common  purpose  or  de- 
sign, which  would  support  the  theory  ot 
joint  injury.  The  case.  In  this  branch,  is 
ruled  by  Navigation,  etc.,  Co.  v.  Richards* 
Adm'r,  57  Pa.  St.  142.  In  thatcase,  the  mill- 
dam  was  filled  by  deposits  of  coal  dirt  from 
different  mines.  The  court  below  charged 
the  jury  that  if,  at  the  timethe  defendants 
were  throwing  dirt  Intotherlver,  tbesame 
thing  was  being  done  by  other  collieries, 
and  the  defendants  knew  It,  tliey  were  lia- 
ble tor  tbe  combined  result.  This  instruc- 
tion was  held  to  be  erroneous.  "The 
ground  of  action,"  it  was  there  said,  "Is 
not  the  deposit  ol  the  dirt  In  the  dam,  but 
the  negligent  act  above.  The  defendants' 
liability  therefor  began  with  the  act  on 
their  own  land,  and  they  were  responsible 
tor  the  consequences;  and,  as  the  negli- 
gent act  was  separate  and  Independent  ot 
the  acts  ot  the  other  miners.  It  was  sev- 
eral when  committed,  and  did  not  become 
joint,  because  the  general  consequences 
were  united."  "Without  concert  ot  ac- 
tion," said  this  court  in  the  caseclteil, 
"no  joint  suit  could  be  brought  against 
the  owners  ot  all  the  collieries,  and  clearly 
this  must  be  the  test ;  tor  if  the  defendants 
can  be  held  liable  tor  the  acts  of  all  the 
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otherB,  BO  each  and  every  other  owner  can 
be  made  liable  tor  all  the  rest,  and  the 
action  mast  be  joint  and  several.  But 
the  moment  we  shonld  Bnd  them  Jointly 
sned,  then  the  want  of  concert  and  the 
several  liability  of  each  would  be  appar- 
ent. These  principles  are  fully  sustained 
by  the  following  cuses:  Russell  v.  Tomllo- 
son,  3  Conn.  2U6;  Adams  v.  Hall,  SVt.  9; 
Van  Steenburgh  v.  Tobias,  17  Wend.  662; 
Buddlngton  v.  Shearer,  20  Pick.  477;  Auch- 
muty  V.  Haam,l  Denlo,495;  Partenhelmer 
V.  Van  Order,  20  Barb.  47a. "  Unless  the 
negligence  of  two  persons  is  joint  and  con- 
currrent,  each  is  liable  for  bis  own  negli- 
gence only.  Boyd  v.  Insurance  Patrol, 
113  Pa.  St.  269,  6  Atl.  Bep.  636.  To  the 
same  effect  are  the  cases  of  Seely  v.  Alden, 
61  Pa.  St.  306;  Leidig  v.  Bncher,  74  Pa.  St. 
67;  andBailroad.etc.Co. V.French, "81  Pa. 
St.  366.  It  Is  a  matter  of  no  consequence 
whatever  that  the  stream  was  not  a  pub- 
lic highway ;  that  fact  could  not  in  any 
way  affect  thn  principle  referred  to ;  and, 
if  the  Highland  Coal  Company  was  not  a 
joint  tort-feasor,  it  Is  immaterial  in  what 
form  the  release  was  effected,  whether  by 
deed  or  otherwise.  In  Railroad  Co.  v. 
Vance,  115  Pa.  St.  332,  8  Atl.  Rep.  764,  we 
said:  "In  order  that  a  witness  may  be 
competent  to  testify  intelligently  as  to  the 
market  value  of  land,  he  should  have 
some  special  opportunity  for  observation. 
He  should,  in  a  general  way  and  to  a 
reasonable  extent,  have  in  his  mind  the 
dnta  from  which  the  proper  estimate  of 
value  ought  to  be  made.  If  interrogated, 
be  shonld  be  able  to  disclose  sufficient  act- 
ual knowledge  of  the  subject  to  indicate 
that  he  is  in  condition  to  know  what  he 
proposes  to  state,  and  to  enable  the  jury 
to  judge  of  the  probable,  approximate  ac- 
curacy of  his  conclusions. "  To  this  effect, 
also,  is  Curtln  v.  Railroad  Co.,  135  Pa.  St. 
20, 19  Atl.  Rep.  740.  Michael  Campbell,  a 
witness  produced  by  the  plaintiff,  said 
that  he  was  26  years  of  age;  that  he  had 
lived  in  the  neighborhood  12  or  13  years, 
and  was  driving  a  milk  wagon  tor  his  fa- 
ther; he  was  therefore  but  13  years  of  age 
when  the  defendants  commenced  opera- 
tions. The  plaintiff  proposed  to  prove 
by  this  witness  the  market  value  of  the  land 
free  from  this  deposit  of  coal  dirt,  and  the 
market  value  as  affected  by  it.  This  nec- 
essarily implied  a  knowledge,  on  the  part 
of  the  witness,  of  the  nature  and  condi- 
tion of  the  land  before  the  deposit  was 
made;  bathe  testified  to  nothing  which 
Justified  the  admission  of  his  testimony  on 
this  point.  As  to  blskuowledge  of  its  pre- 
vloos  condition,  he  testified,  on  cross-ex- 
amination, as  follows:  "Question.  How 
old  are  you?  Answer.  Twenty-six.  Q. 
You  say  that  the  stream  has  been  bad 
longer  than  you  can  remember?  A.  Well, 
no ;  not  so  long  that  I  cau't  remember  It. 
Good  while  ago,  when  I  was  a  small  boy. 
I  never  took  any  notice  of  It.  Of  course, 
I  know  cattle  used  to  drink  it  at  that 
time.  Q.  Did  yon  ever  see  Gallagher's 
land  before  it  was  covered  with  coal  dirt? 
A.  I  have  seen  it,  yes,  sir;  but  I  have  not 
been  through  It.  I  saw  it.  Q.  That  is, 
when  you  were  a  hoy?  A.  Yes,  sir;  I 
worked  for  Mr.  Helnsen.  Q.  That  creek 
bottom  along  there  was  a  swampy  piece 


of  ground,— wet  piece  of  groand?  A.  I 
coald  not  speak  for  Mr.  Gallagher's,  but 
Mr.  Heinsen's  I  passed  with  horses  on  the 
opposite  side  of  the  creek.  Q.  The  land 
above  the  bottom  is  all  dry  land,  and 
there  Is  where  the  land  has  been  cleared 
and  cultivated ;  there  was  no  part  of  Gal- 
lagher's land  cleared  before  the  coal  dirt 
was  put  on?  A.  Not  that  I  know  of.  Q. 
Was  it  a  laurel  swamp,  as  described  by 
Mr.  Benner,  the  surveyor?  A.  That  I 
could  not  say.  Q.  Your  father's  place  is 
somewhnre  about  two  miles  beiow  Galla- 
gher's? A.  Two  miles  or  a  mile  and  a 
half,  down  along  the  Wetherly  road.  Q. 
You  live  with  your  father?  A.  Yes,  sir." 
The  witness  might,  perhaps,  have  been 
competent  to  testify  as  to  the  value  of  the 
land  after  the  injury,  but  It  is  plain  by  his 
own  statement  that  he  knew  nothing  of 
its  nature  and  character  before  the  Injury. 
He  did  not  pretend  to  know  whether  it 
was  dry  land,  or  merely  a  laurel  swamp. 
How  was  It  possible,  therefore,  tor  him 
to  testify  as  to  the  value  of  the  land  tree 
from  the  injury  complained  of.  The  judg- 
ment is  reversed,  and  a  venire  facias  de 
novo  awarded. 

au  Ps.  St  4it) 

COUHONWEALTB  V.  McMaHON. 

(Supreme  Cvwrt  of  PenntyVoamta.  Nov.  0, 1891.) 
CBimNAi.  Law — Bvidbnci — Fligbt — Idektifica- 

TION— iNSTHDOnONS — PEBBUMPTION. 

1.  The  flight  of  a  person  charcred  with  erime 
immediately  after  the  commission  of  an  offense  is 
a  clrcnmstance  which  the  jury  may  take  into 
consideration  In  determining  his  guilt. 

2.  It  is  proper  to  charge  the  Jnry  that  if  the 
defense  of  alibi  relied  on  by  the  defendant  is 
"false  and  manafactured  it  should  go  for  noth- 
ing, and  should  have  some  weight  against  the  de- 
fendant. " 

8.  Where,  in  a  prosecution  for  burglary,  it 
appears  that  when  the  crime  was  committed 
the  room  was  illuminated  by  the  moon,  so  that 
the  prosecuting  witness  could  see  Uie  burglar, 
an  instruction  in  regard  to  the  subject  of  identi- 

g'  which  assumes  that  the  opportunity  for  iden- 
flcation  oocurred  on  a  dark  night,  with  only  an 
occasional  gleam  of  a  dark  lantern  to  relieve  tlw 
darkness,  is  erroneous. 

4.  Where  a  material  faot  in  a  criminal  pro»- 
ecution  is  whether  the  defendant  rode  upon  a  cer- 
tain train,  the  failure  of  the  prosecution  to  call 
the  trainmen  as  witnesses   does  not  raise   any 

g resumption  that  such  witnesses,  if  called,  would 
ave  testified  in  favor  of  the  defendant,  where 
the  defendant's  own  testimony  shows  Uiat  he 
stole  a  ride  on  the  train. 

Appeal  from  court  of  oyer  and  terminer, 
Venango  county. 

Indictment  for  burglary.  Defendant 
was  convicted,  and  he  appeals.    Affirmed. 

Appellant  made  the  following  assign- 
ments of  errors:  "First.  The  learned  court 
below  erred  in  charging  the  Jury  as  fol- 
lows :  '  Then  the  alleged  flight  of  the  pris- 
oner;  his  leaving  this  country, according  to 
bis  own  statement,  on  the  morning  after 
this  occurred,  or  that  evening;  and  his 
staying  away  until  thenext  June,  when  be 
was  arrested.  They  ask  you  to  find  that 
the  testimony  of  McCombs  is  true,  and  If 
theteetimonyuf  McCombs  is  true  that  this 
defense  Is  a  manufactured  one,  of  an  alibi, 
and  that  that  ought  to  make  against  the 
prisoner.'  Second.  The  learned  court 
erred  in  charging  the  jury  as  follows :  '(3) 
But,  on  the  other  hand,  U  you  should  Qnd 
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that  this  defeoBe  of  an  alibU  as  claJmed  by 
the  commonwealth,  was  false  and  man- 
ufactured by  the  delunse.  It  should  go  for 
nothing,  and  should  have  some  weight 
against  the  defendant.'  Third.  The 
learned  court  below  erred  In  answering 
the  fourth  point,  which  point  and  an- 
swer are  as  follows :  '  It  is  a  recognized 
rule  of  law  that  so  far  as  personal  iden- 
tity is  concerned,  it  is  possible  for  wit- 
nesses to  be  easily  misled  and  mlHtaken. 
Therefore,  in  considering  the  evIJence  of 
the  witnesses  on  the  part  of  the  common- 
wealth, it  is  the  duty  of  the  Jury  to  scan 
with  great  care  and  caution  their  oppor- 
tunities (or  observation  and  IdeDtlficatlon; 
and  if  they  were  made  in  the  dark,  with 
only  an  occasional  gleam  from  a  dark 
lantern,  nnder  clr'iumstances  of  (ear,  pain, 
or  suffering,  and  where  the  witness  could 
only  Judge  of  the  person  from  the  slxe 
and  eyes,  and  a  small  part  of  the  lower 
forehead,  such  state  of  facts  would  pre- 
sent a  case  where,  giylng  the  defendant 
the  benefit  o(  a  reasouable  doubt,  it  would 
or  might  be  extremely  dangerous  to  con- 
vict.* Answered.  'The jury  must  be  sat- 
isfied beyond  a  reasonable  doubt  of  the 
prisoner's  presence,  as  before  indicated; 
the  evidence  of  Ideqtlflcation,  or  want 
thereof.  Is  tor  the  Jury.*  Fourth.  The 
learned  court  below  erred  in  answering 
the  eighth  point,  which  point  and  answer 
are  as  follows:  'Where  the  common- 
wealth could  produce  witnesses  who 
would  ordinarily  be  the  ones  in  a  situa- 
tion where  they  would  likely  best  know  a 
material  fact  to  be  true  or  not  true,  or,  in 
other  words,  if  the  jury  are  satlstied  that 
the  train  crew,  the  ticket  agent,  or  other 
empluyes,  or  auy  of  the  crew  of  the  night 
express,  would  most  likely  know  whether 
or  not  McMabon  rode  on  the  said  night 
express  to  Brocton,  Norember  20,  1890, 
and  that  the  commonwealth  fails  to  call 
any  such  witnesses  on  tbat  uoint,  then 
the  presumption  of  law  wuuld  arise  that 
such  witnesses,  it  called,  would  not  tes- 
tify against  the  Interests  of  the  defend- 
ant.' Answered.  'If  McMabon  could  not 
have  surreptitiously  rode  upon  this  train, 
or  by  connivance  of  some  of  Its  crew,  in 
the  opinion  of  the  jury.  With  this  addi- 
tion, this  point  la  affirmed.'" 

Win.  J.  Breene,  for  appellant.  F.  L. 
Kahle,  Dist.  Atty.,  and  Isaac  Ash,  for  the 
Commonwealth. 

Per  Curiam.  We  And  no  error  in  the 
first  and  second  speciflcutions.  The  flight 
of  a  person  charged  wth  crime  immedi- 
ately after  the  commission  of  an  offense 
is  a  circumstance  which  tbe  jury  may  al- 
ways take  into  consideration,  and  if  the 
defense  of  an  alibi  Is  false,  or,  in  the  lan- 
guage of  the  court  below,  "manufact^ 
ured,  it  should  go  for  nothing,  and  have 
some  weight  against  the  defendant." 

The  answer  of  the  learned  judge  to  the 
defendant's  fourth  point  is  not  as  direct 
as  It  might  have  been.  It  might  well 
have  been  refused,  however,  for  the  rea- 
son that  it  was  not  based  upon  the  full 
evidence.  It  related  to  the  question  of 
Identification,  and  assumed  that  the  only 
oportunlties  for  such  Indentlflcation  oc- 
curred in  a  dark  night,  with  only  an  oc- 


casional gleam  of  a  dark  lantern,  whers- 
as  there  was  testimony  that  before  the 
curtains  were  polled  down  the  moon 
shone  in  the  room,  and  the  witness  could 
see  without  trouble.  Besides,  some  of  the 
witnesses  had  known  the  defendant  for 
years,  and  they  beard  his  voice. 

The  fourth  specification  is  not  sus- 
tained. It  appeared  by  the  evidence  of 
the  appellant  himself  that  he  had  stolen  a 
ride  upon  the  night  express,  which  circum- 
stance fully  justified  the  answer  of  the 
court  to  the  defendant's  eighth  point.  We 
find  no  error  in  this  record.  Judgment 
affirmed. 


a«  Pa.  Bt  640) 

MoBRisoN  V.  Trust. 

(Supreme  Court  cfPennsyivamia.    Nov.  9, 1891.) 

CONSTBCCTIOH  OF  WiLI,— NaTCBB  0»  EsTATS. 

A  testator  In  one  olauseot  his  will  devised 
certain  land  to  his  daaehter  and  her  heirs.  In 
a  later  clause  of  the  will  he  provided  as  follows: 
**It  either  of  my  said  children  sball  die  without 
leaving  lawful  issue  living  at  the  time  of  Ms  or 
her  death,  then,  and  in  that  event,  all  the  real 
estate,  personal  property,  motiey,  and  property 
herein  or  hereby  devised,  given,  or  beqoeathea 
to  the  child  so  dying,  shall  go,  pass  to,  and  be- 
come vested  In  the  surviving  child,  absolutely 
and  in  fee-simple."  Held,  that  the  daughter 
surviving  tbe  testator  took  said  land  in  fee-sim- 
ple, the  qualifying  clause  only  referring  to  the 
contingency  of  her  dying  before  the  testator. 

Appeal  from  court  of  common  pleaa^ 
Armstrong  county. 

Assumpsit  by  Jessie  B.  Morrison  against 
Simon  Truby,  Jr., for  thepurchase  price  of 
land  sold  by  plaintiff  to  defendant.  Th» 
land  in  question  had  been  devised  to  the 
plaintiff  by  her  father,  Absalom  Beynolds, 
and  the  defendant  refused  to  takethe  land, 
on  the  ground  that  pltiintitf  did  not  take  a 
fee-simple  title  under  the  will.  Judgment 
lor  plaintiff.   Defendant  appeals.  Affirmed. 

J.  H.  Painter,  tor  appellant.  Roaa  Rey- 
nolds and  James  B.  Neale,  for  appellee. 

Clark,  J.  Upon  an  examination  of  the 
will  o{  Absalom  Beynolds,  deceased,  it 
will  be  observed  that  the  testator,  in  the 
fourth  clause  of  bis  will,  devised  certain 
lots  of  ground,  including  the  lot  in  ques- 
tion, to  bis  daughter  Jessie  In  fee-siniple. 
The  devise  Is  to  her  and  her  heirs;  where- 
as, the  devise  of  the  hotel  property  to  his 
son  Ha  rry  In  the  preceding  clause  is  for 
"his  natural  life,  and  after  his  death  to  his 
children  and  their  heirs. "  After  provlduig 
for  his  wife  out  of  the  personal  estate,  be 
gave  to  each  of  his  children  certain  person- 
al property,  money,  stocks.  United  States 
bonds,  etc.,  and  afterwards  gave  to  them 
jointly  the  rest  and  residue  of  his  estate, 
real,  personal,  and  mixed,  absolutely  and 
in  fee-simple.  In  the  eighth  clause  of  his 
will,  however, he  provides  as  follows:  "It 
Is  my  will,  and  I  do  order,  direct,  devise, 
and  bequeath,  that  if  either  uf  my  chil- 
dren, Harry  Reynolds  or  Jessie  Beynolds. 
shall  die  without  leaving  lawful  issue  liv- 
ing at  the  time  of  his  or  her  death,  then, 
and  in  that  event,  all  the  real  estate,  per- 
sonal property,  money,  and  property, 
herein  or  hereby  devised,  given,  or  be- 
queathed to  the  child  so  dying,  shall  go, 
pass  to,  and  become  vested  in  the  surviv- 
ing child  absolutely  and  in  teersimple. "  It 
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|g  contended  by  the  appellant  that  tbeae 
provisions  are  contradictor  and  incon- 
sistent, and  ttiat  the  effect  ot  tlie  elghtli 
clause  is  to  limit  the  previous  devise  made 
to  Ills  daughter  Jessie  In  the  fourth,  and 
tliat,  In  consequence,  her  estate  is  liable  to 
be  defeated  at  ber  death  if  slie  should  die 
without  leaving  lawful  laeue,  etc.  The 
words  "lawful  issne'in  the  will  prtmafacle 
mean  "  helm  of  the  body, "  and  are  words  ot 
limitation.  To  die  without  lawful  issue 
In  general  imports  an  Indefinite  failure  of 
issue.  Bot  this  construction  will  yield  to 
a  contrary  intent  apparent  on  the  face  of 
the  will.  Taylor  v.  Taylor,  68  Pa.  St.  481 ; 
Kleppner  v.  Laverty,  70  Pa.  St.  70;  Inger- 
soll's  Appeal,  86  Pa.  St.  240.  In  this  case, 
however,  we  do  not  understand  the  pro- 
vision, "  if  either  of  my  said  children,  Harry 
Beynolds  and  Jewie  Reynolds,  shall  die 
without  leaving  lawful  issue  living  at  the 
time  o*  his  or  ber  death, "  in  the  sense  of 
a  limitation  Ingrafted  upon  or  qaalifying 
thefeti;  nor  do  we  understand  the  testa- 
tor to  have  meant  death  generally  or 
whenever  it  might  happen,  but  death  In 
the  testator's  Ufe-tlme;  and  upon  this  con- 
tingency the  devise  over  to  the  survivor 
was  intended  to  take  effect  by  way  of  sub- 
stitntion.  The  writer  ot  the  will  had  a 
full  knowledge  of  the  legal  meaning  of  the 
words  employed,  and  it  is  extremely  im- 
probable that  after  conferring  a  tee  in 
strictly  accnratetechnlcal  terms  he  meant, 
in  the  eighth  clause,  to  strike  it  down,  and 
ndnce  It  to  a  life-estate  merely. 

It  will  be  seen,  upon  an  examination  of 
the  eighth  clause,  that  it  applies  not  only 
to  the  real  estate,  but  also  to  the  personal 
property,  stocks,  bonds,  money,  etc..  be- 
queathed to  his  son  and  daughter.  The 
devises  and  beq  nests  are  blended  in  the 
provision  that,  upon  the  death  ot  either 
bis  son  or  daughter,  the  whole  should  go 
to  the  survivor  absolutely  and  in  fee-sim- 
ple. As  to  personal  estate,  the  rule  of 
.  construction  In  such  cases  is  well  settled. 
In  Mickley's  Appeal,  92  Pa.  St.  514,  Mick- 
ley,  the  testator,  bequeathed  one-sixth  of 
his  estate  to  one  of  his  sons  "or  his  heirs," 
and  a  like  proportion  in  the  same  lan- 
guage to  the  two  other  sons,  and  the  re- 
maining three-sixths  in  trust  for  each  of 
bis  three  daughters.  Be  also  directed :  "  If 
either  of  my  sous  shonld  die  without  leav- 
ing Issue  living  at  the  time  ot  his  death, 
the  share  given  to  such  sons  shall  pass  to 
and  be  divided  among  such  of  my  children 
«B  may  be  then  living,  and  to  the  Issue  of 
such  as  may  be  dead."  It  was  held  that 
each  son  had  an  absolute.  Indefeasible  in- 
terest in  the  share  bequeathed  to  him. 
The  general  rule  wasrecognlEed  that.  It  a 
bequest  be  made  to  a  person  absolutely  in 
the  first  instance,  and  it  is  provided  that  in 
the  event  of  death  or  death  without  issue 
another  legatee  or  legatees  shall  be  substi- 
tuted to  tbe.share  or  legacy  there  given,  it 
shall  beeonstrued  to  mean  death  or  death 
without  issue  before  the  death  ot  the  tes- 
tator. To  the  same  effect  are  the  follow- 
lag  cases :  Estate  ot  Diddle,  28  Pa.  St.  59; 
Fitswaters*  Appeal.  94  Pa.  St.  141 ;  and 
Stevenson  v.  Fox,  126  Pa.  St.  568, 17  Atl. 
Bw.  480. 

We  cannot  believe  that  the  testator  in- 
tended the  same  words,  applied  generally 


to  both  classes  ot  property,  to  have  a 
particular  effect  with  respect  to  one  class 
and  an  entirely  different  effect  with  respect 
to  the  other;  tor,  having  blended  them 
in  this  partlcularclauae  of  the  will,  the  un- 
doubted inference  is  that  be  intended  this 
clause  to  be  subject  to  the  same  construc- 
tion as  to  both.  In  Mickley's  Appeal,  sn- 
pra,  it  Is  said  by  Chief  Justice  Shabswood 
that,  while  in  the  English  cases  a  distinc- 
tion is  made  in  this  respect  between  devis- 
es ot  realty  and  bequests  of  personalty, 
no  such  distinction  is  recognized  in  this 
state.  Indeed,  Mickley's  Appeal  is  ruled 
upon  the  authority  ot-Caldwell  v.  Skilton, 
18  Pa.  St.  152,  which  is  a  case  arising  up- 
on a  devise  ut  realty.  In  that  case,  a  teji- 
tator  devised  real  estate  to  his  wife  dur- 
ing life  or  widowhuud,  and,  at  her  de- 
cease or  marriage,  the  estate  to  descend 
to  and  be  enjoyed  by  his  children  and 
their  heirs  and  assigns,  forever,  tenants 
in  common ;  and,  in  the  caHe  ot  the  death 
of  dther  of  the  said  children,  his  or  her 
share  or  purpart;  to  descend  to  the  chil- 
dren of  said  child,  or,  it  said  child  should 
die  without  issue  bom  alive,  then  the  saJd 
share  to  be  divided  among  and  Ite  enjoyed 
by  the  surviving  children,  their  heirs  and 
assigns,  forever.  It  was  held  that  each  of 
the  children,  on  the  death  of  the  testator, 
took  an  indefeasible  estate  in  fee-simple 
under  said  will;  that  by  the  clause,  "in 
case  of  the  death  of  either  ot  my  said  chil- 
dren," the  testator  did  not  mean  death 
generally,  or  whenever  it  might  happen ; 
but  that  he  meant,  his  wife  having  died 
during  his  life-time,  that  the  fee  shonld 
vest  atwolntely  on  his  death,  and  that  it 
was  not  defeasible  throughout  the  entire 
life  of  the  children.  Mr.  Justice  Bell,  up- 
on a  review  of  the  authorities  In  the  case 
last  cited,  concluded  that,  where  there  is 
nothing  to  indicate  an  adverse  Intent,  ad- 
ditional limitations,  dependent  upon  no 
other  contingency  than  is  implied  from 
the  langnage^tf  any  of  them  die*  or  "in 
case  of  death,"  cannot  be  referred  to  the 
event  of  death  whenever  It  may  happen, 
which  would  be  to  give  a  forced  signlfl- 
catlnn  to  such  words,  but  must  be  con- 
strued as  referring  to  death  in  association 
with  some  additional  circumstance  which 
makes  It  actually  contingent.  That  cir- 
cumstance, it  is  said,  is  naturally  in  re- 
gard to  the  time  of  its  happening,  and 
that  time  where  the  gift  is  immediate  is 
necessarily  the  death  of  the  testator, 
there  being  no  other  priod  to' which  the 
death  can  be  referred.  Caldwell  v.  Skil- 
ton was  afterwards  approved  in  Jessup 
V.  Smuck,  16  Pa.  St.  340.  In  Fulton  v. 
Fulton,  2  Grant,  Cms.  28,  the  words  were: 
"If  any  ot  the  above-named  four  children 
should  die,  it  Is  my  will  that  the  share  ot 
such  one  be  equally  divided  among  the 
survivors;"  and  it  was  held  that  the 
death  referred  to  was  a  death  in  the  tes- 
tator's life-time,  and  that,  as  the  four 
children  survived  him,  their  estates  were 
absolute.  In  speaking  of  the  effect  ot 
such  a  construction,  this  court  said:  "It 
avoids  the  fault  of.  converting  an  express 
fee-simple  estate  Into  a  life-estate  or  an  es- 
tate tall  by  Implication.  It  avoids  the 
fault  of  seeming  to  give  a  tee-tall  or  a  life- 
estate  in  personal  property,  both  the  real- 
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ty  and  personalty  being  granted  by  tbe 
same  words.  It  followa  tbe  rule  that 
that  construction  ought  to  be  favored 
which  makes  an  estate  vest  absolutely  at 
tbe  earliest  possible  period.  **  So,  in  Fahr- 
ney  v.  Holsioger,  66  Pa.  St.  388,  the  words 
of  the  devise  were,  "I  give  to  my  son  Daniel 
and  my  daughter  Susanna  tbe  balance  of 
my  farm,  at  $55  per  acre. "  By  a  codicil  it 
wtus  ordered  that,  "If  my  daughter  Susanna 
die  without  belril,  then  the  part  bequeathed 
to  her  shall  fall  to  Daniel  at  tbe  same  rate 
as  In  the  will,"  etc.  It  was  held  that  the 
devise  was  a  fee  to  Daniel  and  Susanna ; 
that  "heirs "in  the  codicil  meant  " issue ;" 
and  that  the  contingency  of  death  without 
issue,  onder  tbe  wbole  scheme  of  the  will, 
was  confined  to  the  testator's  life-time. 
To  the  same  effect  is  McCullough  v.  Fen- 
ton,  Id.  418,  where  it  was  held  that  a  like 
alleged  limitation  over  to  the  brothers 
and  sisters  was  not  a  remainder,  but  an 
alternative  substitute  fee,  to  take  effect 
upon  tbe  death  of  tbe  first  taker  without 
issue  before  the  period  of  enjoyment. 
Tbe  case  was  decided  upon  the  authority 
of  CaJdwell  v.  Skilton,  supra,  "which," 
Mr.  Justice  Sharswood  says,  "in  all  tbe 
conflicts  of  opinion  on  this  subject,  has 
never  been  denied  or  doubted."  The  text- 
writers  recognize  the  same  rule.  "Some- 
times," says  Mr.  Jarman,  "where  an  es- 
tate in  fee  Is  followed  by  apparently  in- 
consistent limitations,  the  whole  has  been 
reconciled  by  reading  tbe  latter  disposi- 
tion as  applying  to  tbe  event  of  tbe  prior 
devisee  in  fee  dying  in  tbe  testator's  life- 
time; the  intention  being,  it  is  consid- 
ered, to  provide  a  substitute  devise  in  the 
case  of  lapse."  1  Jarm.  Wills,  478.  We 
may  rnfer,  also,  to  Smith  on  Executory 
Interests,  (page  559,)  and  to  tbe  English 
cases  of  Doe  v.  Sparrow,  13  East,  359, 
and  Clayton  v.  Lowe,  5  Barn.  &  Aid.  636. 
Where  the  gift  is  immediate,  that  Is  to 
say,  to  take  effect  immediately  upon  the 
testator's  death,  it  is  determined  by  the 
first-named  event,  (Fahrney  v.  Holslnger, 
pupra;  Fulton  v.  Fulton,  supra;)  but 
where  there  is  an  intermediate  estate,  or 
where  a  time  is  fixed  for  the  enjoyment  of 
the  devise,  time  may  be  given  for  the  bap- 
penlng  of  the  posBibliity  during  the  run- 
ning of  the  precedent  interest,  or  until  tbe 
period  of  enjoj-ment  arrives,  (Caldwell  v. 
Skilton,  supra  ;  McCullough  v.  Fenton,  su- 
pra.) "Thns  the  actual  contingency  may 
happen  in  the  life-time  of  the  testator  or 
of  the  first  taker,  or  before  distribution, 
or  the  period  of  enjoyment, 'according  to 
the  intent  of  the  testator  as  disclosed  in 
the  provisions  of  his  will.  In  this  case, 
however,  it  is  plain  that,  as  the  disposi- 
tion was  Immediate,  the-  death  in  con- 
templation was  a  death  in  the  testator's 
life-time.  It  follows  that  as  Jessie,  the 
daughter,  survived  the  testator,  her  title 
is  ahsoiute  and  indefeasible.  The  Judg- 
ment is  affirmed. 

(1«  Pa.  St.  81)  


New  England  Monument  Co.  v.  Johnson 

et  al. 
(Supreme  Court  cf  PenngylvanUi. .  Oct  5, 1891.) 
CosTiiAOTS— Action  for  Brbach — Evidknor. 
1.  In  an  action  on  a  contract  made  by  defend- 
ants with  plaiutills'    agent,  plaintiffs  ma;  show 


that  their  agent  Informed  tbem  of  what  he  had 
done,  and  that  they  thereupon  accepted  the  con- 
tract, and  undertook  to  execute  It. 

2.  Plaintiffs  and  defendants  entered  into  a 
contract  by  which  the  former  agreed  to  make  for 
defendants  a  certain  monument,  to  be  furnished 
by  defendants  to  third  persons,  under  a  contract 
with  them.  Under  the  agreement,  plaintiffs  and 
defendants  were  to  receive  out  of  the  price  pay 
for  the  work  and  materials  furnished  by  each, 
and  divide  the  excess.  Defendants,  after  mak- 
ing the  contract,  had  the  monument  made  by  an- 
other person  after  the  same  design.  Held,  that 
evidence  that  plaintiffs  furnished  the  design 
after  which  the  monument  was  made  was  not  In- 
admissible, because  plaintiffs  had  no  exclusive 
ownership  in  such  design,  since  that  would  not 
deprive  them  of  their  compensatioa  for  f urDisb- 
ingit 

8.  Such  evidence  was  also  admissible  aa 
tending  to  corroborate  plaintiffs'  claim  that  they 
made  the  contract  with  defendants. 

4.  In  such  case,  plaintilts  could  maintain  as- 
lumpsU  for  the  profits  lost  to  them  by  defend- 
aats'  breach  of  contract  in  purchasing  the  monu- 
meut  elsewhere,  and  were  not  required  to  brlnj; 
a  suit  for  an  accounting,  since  after  the  breach 
of  contract  there  was  no  partnership  relation  be- 
tween them,  and  plaintiffs'  action  was,  in  effect, 
an  action  for  breach  of  contract  to  become  part- 
ners. 

5.  In  such  action,  plaintiffs  could  prove  the 
cost  of  building  the  monument,  and  of  transport- 
ing and  setting  It  np,  for  the  purpose  of  showing 
the  profits  made  by  defendants  by  the  breach  of 
their  contract;  and  they  were  not  bound  to  make 
such  proof  by  calling  defendants  as  witnesses, 
on  the  ground  that  their  testimony  was  the  best 
evidence. 

6.  In  such  case,  the  probable  cost  of  buUd- 
Ine,  transporting,  and  setting  up  the  monument 
oould  t>e  shown  by  expert  testimony. 

7.  The  opinion  of  a  witness  who  was  inter- 
ested in  and  present  at  negotiations  between  par- 
ties, that  a  contract  was  made  between  them,  is 
not  admissible. 

8.  A  member  of  a  firm  engaged  in  setting  up 
monuments  has  authority  to  bind  his  copartners 
by  a  contract  to  bid  for  the  work  of  erecting  a 
monument,  to  have  the  monument  made  by  the 
other  party  to  the  contract,  to  set  the  same  np, 
and,  after  each  shall  receive  fair  pa;  for  the  ma- 
terial furnished  and  work  done  by  him,  respect- 
ively, to  divide  the  profits. 

Appeal  from  court  of  common  pleas,  Ti- 
oga county;  John  I.  Mitchell,  Judge. 

Action  of  ussvwpsit  by  C.  B.  Canfleld, 
surviving  partner  of  C.  B.  Canfleld  and  G. 
T.  Batterson,  doing  business  as  the  New 
England  Monument  Company,  against  F. 
A.  Johnson  and  A.  J.  Van  Dusen,  partners 
as  Johnson  &  Van  Dusen.  Judgment  for 
defendants,  and  plaintiffs  appeal.  Re- 
versed. 

The  evidence  tended  to  show  that  tbe 
George  Cook  Post,  G.  A.  R.,  determined 
to  erect  a  monument,  and  appointed  a 
committee  to  select  a  suitable  design,  and 
procure  estimates  of  tbe  probable  cost. 
Plaintiffs,  through  their  agent,  one  Dong- 
lass,  submitted  a  certain  design  to  the 
committee,  and  it  was  adopted.  After- 
wards the  committee  held  another  meeting 
for  the  purpose  «)f  receiving  bids,  at  which 
Dtinglass  was  also  present.  Plaintiffs 
claimed  that  Douglass,  as  their  agent,  en- 
tered into  an  agreement  with  defendant 
Johnson,  on  behalf  of  defendants,  by  which 
plaintiffs  were  to  allow  defendants  to 
make  the  lowest  bid  for  the  erection  of  the 
inonament,  and  then  that  plaintiffs  should 
make  and  ship  the  monument  according 
to   the   design   furnished    by    them,  and 
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adopted  by  the  committee,  and  defendants 
were  to  lay  the  foundation  and  put  It  up; 
each  parly,  out  of  the  contract  price  be- 
tween defendants  and  the  committee,  to 
receive  fair  pay  for  the  materials  furnished 
and  work  done  by  them,  respectively,  and 
to  divide  any  sarplus.  Defendants  pur- 
chased the  monument  from  other  persons, 
having  it  made  after  the  design  furnished 
by  plaintiffs,  and  this  action  was  brought 
by  plaintiffs  to  recover  one-half  of  the 
profits  made  by  defendants. 

Stephen  F.  Wilson,  Jerome  B.  Ntles, 
Attron  R.  Nlles,  and  Alfred  J.  Niles,  for  ap- 
pellants. G.  W.  Merrick,  M.  F.  Elliott, 
and  F,  E.  Watrous,  for  appellees. 

Orben,  J.  The  contract  In  question  be- 
tween these  parties  was  made  with  the 
defendants  by  an  agent  of  the  plaintiffs. 
On  the  trial,  the  plaintiffs,  having  exam- 
ined the  agent  who  made  the  contract,  and 
proved  by  him  its  terms,  as  be  bad  made 
it,  proposed  to  prove  that  he  Informed 
them  of  what  he  bad  done,  and  that  they 
thereupon  accepted  the  contract,  and  un- 
dertook to  execute  it.  This  offer  of  proof 
was  rejected  by  the  learned  court  below. 
It  Is  difficult  to  understand  upon  what 
principle  this  testimony  was  rejected.  The 
contract  having  been  made  through  the 
Intervention  of  an  agent,  It  was  clearly 
competent  to  show  that  the  action  of  the 
agent  was  communicated  to  his  princi- 
pals, and  that  they  accepted  and  ratified 
the  contract  as  be  had  made  It,  and  that 
they  undertook  to  carry  it  out.  It  Is  only 
in  that  way  that  the  assent  of  both  par- 
ties to  the  contract  can  be  shown,  and 
their  willingness  to  be  bound  by  its  terms 
established.  The  first  and  second  assign- 
ments are  sustained. 

The  plaintiffs  proved  by  overwhelming 
testimony  that  the  design  (No.  161)  for  the 
monument  was  adopted  by  the  Grand 
Army  post  and  the  committee,  and  that 
this  design  was  furnished  by  the  plaintiffs. 
In  the  course  of  putting  in  the  testimony 
on  this  subject,  the  plaintiffs  offered  to 
prove  by  whom  the  design  was  prepared, 
and  that  no  similar  design  bad  been  made 
by  others.  This  offer  was  rejected,  for  the 
singalar  reason  that  no  letters  patent  or 
copyright  of  tbedesignhad  been  taken  out 
by  the  plaintiffs,  and  therefore  they  had 
no  exclusive  ownership  therein.  We  can- 
not possibly  assent  to  such  a  doctrine. 
Most  assuredly,  when  an  architect  pre- 
pares a  design  for  a  building,  for  one  who 
is  about  to  erect  such  a  structure,  he  is  en- 
titled to  be  paid  for  it  without  being 
obliged  to  have  it  patented  or  copyright- 
ed. He  would  be  entitled  to  compensation 
lor  it  whether  it  was  accepted  or  not,  un- 
less be  had  expressly  agreed  otherwise; 
bat  certainly,  where  his  design  was  accept- 
ed and  actually  used  by  the  party  to 
whom  it  was  furnished,  it  would  be  a  per- 
version of  justice  to  deny  compensation 
to  the  designer  because  he  had  no  patent 
or  copyright  for  his  design.  In  this  par- 
ticular case,  the  proof  was  also  admissi- 
ble because  it  tended  strongly  to  cor- 
ntborate  the  plaintiffs'  claim  to  having 
made  tlie  contract  In  question  with  the 
defendants.  We  therefore  sustain  the  third 
assignment,  and  we  also  sustain  the  tenth. 


because  the  narr.  counted  as  well  for  com- 
pensation for  use  of  the  design  as  upon  the 
entire  contract  alleged. 

We  are  quite  unable  to  understand  why 
the  offei-s  of  testimony  covered  by  the 
fourth,  fifth,  sixth,  eighth,  and  ninth  as- 
signments of  error  were  rejected.  They 
related  to  the  subject  of  the  cost  of  build- 
ing the  monument  and  pedestal  upon 
which  It  was  to  stand,  the  cost  of  trans- 
porting them  to  the  place  where  they 
were  to  be  erected,  and  the  cost  of  setting 
them  up  In  place.  These  wereall  perfectly 
legitimate  matters  of  proof;  Indeed,  abso- 
lutely essential  in  orderto  enable  theplalu- 
tiffs  to  recover  upon  their  theory  of  the 
case;  and  the  sources  of  the  proof  were 
those  from  which  the  best  attainable  in- 
formation could  be  obtained.  The  per- 
sona who  actnally  built  the  monument 
which  was  in  reality  erected  by  the  defend- 
ants, and  who  shipped  the  same  to  the 
defendants,  were  not  allowed  to  testify  to 
the  cost  of  the  shipments,  though  they 
named  the  weight  and  cost  per  100  pounds 
and  the  final  amount  paid;  the  persons 
who  participated  In  the  transportation  of 
the  munamentand  pedestal  from  the  place 
where  they  were  made  to  the  place  where 
they  were  set  up  were  not  allowed  to  tes- 
tify to  their  knowledge  upon  that  subject; 
the  original  freight-bills,  containing  upon 
their  face  the  precise  amounts  of  freight 
paid,  were  rejected  for  untenable  reasons; 
and  the  testimony  of  an  experienced  and 
competent  person,  having  an  extensive, 
and  claiming  to  have  an  accurate,  knowl- 
edge of  the  cost  of  building  such  monu- 
ments and  pedestals  as  the  one  In  question, 
and  of  the  cost  of  removing  and  transport- 
ing them,  and  of  setting  them  up  In  place, 
was  entirely  rejected,  and  the  plaintiffs 
thereby  deprived  of  the  opportunity  of 
proving  the  very  essential  facts  of  their 
case.  The  objections  to  these  offers  were 
that  they  were  Incompetent  and  Irrele- 
vant. Irrelevant  they  certainly  were  not, 
because  they  related  to  the  very  matters 
in  controversy.  They  tended  to  prove  dl. 
rectly  how  much  profit  the  defendants  had 
made  by  violating  their  alleged  contract 
with  the  plaintiffs.  Neither  were  they  in- 
competent, because  the  persons  and  the 
papers  offered  were  the  original  persons 
and  papers,  from  whom  and  which  orig- 
inal and  material  Information  could  be 
obtained.  We  have  examined  all  these 
offers  of  testimony,  and  the  objections  to 
them,  and  we  are  clearly  of  opinion  that 
they  should  have  been  allowed.  The  ob- 
jection which  seems  to  be  chiefly  urged  to 
their  admissibility,  and  which  appears  to 
have  controlled  the  court  below,  is  that 
the  offers  do  not  furnish  the  precise  and 
exact  cost  In  the  actual  dollars  and  cents 
paid  by  the  defendants ;  and  it  is  argued 
that  the  plaintiffs  might  have  called  the 
defendants  as  witnesses,  and  proved  by 
them  the  precise  amounts  paid  in  each  in- 
stance, and,  as  this  was  the  best  evidence, 
any  other  testimony  was  for  that  reason 
incompetent.  ,We  cannot  avoid  an  expres- 
sion of  surprise  that  such  an  objection 
should  have  prevailed.  It  amounts  to 
this :  that  where  a  plaintiff  who  claims 
damages  forthe  breach  of  a  parol  contract 
for  the  division  of  the  profits  of  a  mutual 
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tranaaction  seeks  to  establish  bis  clalm« 
he  muat  call  the  defeudauts  to  prove  the 
exact  amounts  paid  by  them  in  the  course 
of  the  transaction,  on  penalty  of  having 
all  other  testimony  on  that  subject  rfiject- 
ed.  There  is  no  suchrule  of  evidence.  The 
rule  that  the  best  evidence  of  a  fact  must 
be  produced,  if  it  can  be  had,  has  no  such 
meaning;.  It  requires  that  where  two  dif- 
ferent grades  or  qualities  of  proof  exist, 
that  which  is  the  best  shall  be  adduced, 
if  practicable;  as,  tor  instance,  the  con- 
tents of  a  writing  must  be  proved  by  the 
production  of  the  writing  before  second- 
ary evidence  can  be  given.  But  that  rule 
has  no  application  to  a  choice  between 
witnesses,  where  both  have  legitimate 
knowledge  of  the  subject-matter  of  the 
Inquiry.  Some  may  have  a  better  knowl- 
edge than  others,  but  that  will  not  ex- 
clude the  knowledge  ot  those  who  are  the 
■ess  informed,  if  it  Is  otherwise  competent. 
It  Is  for  the  jury  to  judge  of  the  sufficiency 
of  the  proof.  So,  also,  the  proof  offered 
by  the  expert  testimony  of  Mr.  Douglass 
was  entirely  legitimate,  and  should  have 
been  received.  He  bad  a  competent  ex- 
perience to  qualify  him  for  proving  the 
probable  cost  of  building  and  traosport- 
ing  the  monument  and  pedestal,  and  of 
setting  them  up,  and  therefore  he  was  a 
competent  witness  for  that  purpose.  Even 
if  there  were  others  who  bad  a  better 
knowledge  than  be,  that  would  not  ex- 
clude his  testimony.  Least  of  all  would  It 
be  excluded  because  the  defendants  knew 
exactly  what  they  had  paid,  and  therefore 
would  be  the  only  persons  who  could  tes- 
tify on  that  subject.  Non  constat  that 
they  paid  more  than  they  should  have 
paid,  and  thus  deprived  the  plaintiffs  of 
more  than  their  legitimate  share  of  the 
profits  which  might  have  been  made  had 
the  defendants  performed  their  contract 
literally.  The  proof  of  what  the  defend- 
ants did  pay  rested  with  them,  and  their 
right  to  give  such  proof  was  not  at  all  im- 
paired by  admitting  the  plaintiffs'  offers. 
After  the  evidence  was  all  in,  the  whole 
case  would  be  for  the  decision  of  the  jury. 
All  of  these  several  assignments  of  error 
are  sustained. 

The  seventh  assignment  Is  not  sus- 
tained. The  mere  opinions  of  the  mem- 
bers ot  the  committee,  as  to  whether  there 
was  a  contract  between  the  plaintiffs  and 
defendants,  would  nut  be  evidence  to  prove 
that  fact. 

We  do  not  agree  with  the  learned  court 
below  In  holding  that  there  could  not  be 
a  recovery  In  the  action  of  assumpsit. 
The  allegations  and  proof  ot  the  plaintiffs 
were  that  the  defendants  had  not  carried 
out  the  contract  with  them.  They  had 
not  engaged  in  the  execution  of  a  con- 
tract of  partnership,  or  any  contract  lor 
their  mutual  advantage  or  profit.  On  the 
contrary,  they  had  proceeded  to  have  the 
monument  and  pedestal  built  and  placed 
exclusively  on  their  own  account,  and  for 
their  own  benefit  and  advantage,  and  had 
thus  violated  the  contract  which  the 
plaintlOs  claimed  and  gave  evidence  to 
prove.  In  other  words,  they  bad  broken 
the  contract  of  partnership  or  joint  inter- 
est, and  therefore  no  such  contract  was 
]>ettormed  or  executed.    In  such  circum- 


stances, the  injury  or  breach  which  gives 
a  legal  remedy  Is  a  violation  of  the  con- 
tract of  partner6hlp,.and  not  its  execution 
and  consequent  partnership  liability. 
Hence  a  partnership  bill  which  lies  be- 
t^'oen  persons  who  actually  are  partners, 
and  for  the  settlement  of  the  partnership 
accounts,  is  not  the  proper  remedy,  sim- 
ply because,  although  the  defendants 
agreed  to  become  partners  with  the  plain- 
tiffs In  this  transaction,  in  point  of  fact 
they  did  not,  and  hence  the  relation  did 
not  exist.  The  action,  therefore,  must  be 
regarded  as  an  action  to  recover  damages 
for  the  breach  of  a  contract  to  become 
partners,  and  for  that  purpose  the  proper 
remedy  would  be  an  action  ot  assumpsit 
on  the  undertaking.  But,  u(  course,  while 
all  this  is  true,  the  measure  ot  damages 
would  be  in  accordance  with  the  terms  ot 
the  contract,  to-wlt,  one-half  of  the  profits 
which  the  defendants  did  make,  or  ought 
to  have  made,  in  doing  the  work  in  ques- 
tion. Hence  it  was  quite  legitimate  for 
the  plaintiff  to  claim  In  the  nsrr.,  and  to 
prove  on  the  trial,  that  they  were  entitled 
to  have  tbe  one-half  of  those  profits  from 
the  defendants,  and  to  give  evidence  as  to 
what  those  profits  were  or  should  have 
been.  Moreover,  as  this  was  a  single 
transaction,  without  any  complicated  ac- 
counts to  adjust,  we  would  IncUue  to  hold, 
were  It  necessary  to  do  so,  that  the  rase 
came  properly  within  the  somewhat  nu- 
merous decisions  of  this  court.  In  which  it 
Is  held  that,  where  the  transaction  is  sin- 
gle, without  complicated  accounts,  and 
there  are  no  debts  to  be  adjusted,  a  bill  in 
equity  Is  not  necessary  for  the  settlement 
of  the  accounts,  but  an  action  of  assump- 
sit will  lie.  Instances  of  this  are  to  be 
found  in  Wright  v.  Curapsty,  41  Pa.  St. 
103;  Cleveland  v.  Fararr,  4  Brewst.  27; 
Galbreath  v.  Moore,  2  Watts,  86;  Meason 
V.  Kaine,  63  P&.  St.  336.  It  Is  not  necessa- 
ry to  rest  the  decision  of  the  present  case 
upon  thl9  principle,  however,  as  we  re- 
gard the  proceeding;  asan  action  to  recov- 
er damage  for  the  breach  ol  a  contract  to 
enter  into  a  partnership  or  joint  relation, 
and  not  as  a  proceeding  to  settle  partner- 
ship accounts.  The  eleventh  assignment 
is  sustained. 

Whi..'  it  may  be  that  there  was  not 
sufi^lent  evidence  to  show  what  the  prof- 
its made  by  the  defendants  were,  that  re- 
sult was  largely  dun  to  the  rejection  by 
the  court  of  the  plaintiffs'  otters  of  testi- 
mony, and  the  plaintiffs  could  not  fairly 
be  held  responsible  therefor.  Technically, 
therefoi-e,  the  defendants'  second  point 
may  have  been  correctly  answered,  in 
view  of  the  actual  state  of  the  admitted 
testimony,  and  for  that  reanon  only  we  do 
not  sustain  the  twelfth  assignment. 

The  thirteenth  assignment  is  sustained 
because  we  do  not  agree  with  the  learned 
court  below  In  holding  that'  there  was  no 
evidence  that  Van  Duzen  had  any  knowl- 
edge of  the  contract  made  by  Johnson, 
and  that  Johnson  had  no  authority  to 
bind  the  firm  by  such  a  contract  as  is  al- 
leged by  the  plaintiffs.  It  was  a  contract 
fairly  in  the  line  ot  their  business,  and 
therefore  within  the  authority  of  a  part- 
ner. Moreover,  Johnson,  as  a  partner, 
was  the  authorlied  agent  of  the  firm  foi 
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the  loaklng  of  contracts  within  tbe  scope 
of  the  flrm'H  bnalnera,  and  we  are  of  opin- 
ion that  tliie  contract  was  within  that 
class.  In  addition  to  this,  however,  the 
letter  of  January  18,  1886,  to  Douglass, 
ciigned  by  the  firm  name,  and  in  direct  an- 
swer to  the  one  written  by  Douglass  to 
the  defendants  on  January  13th,  Just  pre- 
ceding, would  be  quite  sufficient  to  t&ke 
this  question  of  Van  Duaen's  knowledge 
to  the  jury.  The  letter  of  the  firm  to 
Douglass,  of  November  28,  1885,  is  in  the 
same  category  of  testimony.  Butit  would 
require  a  most  violent  presumption, 
against  all  the  probabilities  of  the  case, 
to  declare  that  Van  Duzen  had  no  knowl- 
edge- of  the  contract  made  by  Johnson 
with  the  plaintiffs,  and  we  do  not  con- 
sider that  the  court  had  any  right  to 
make  such  a  presumption  as  a  matter  of 
law.  It  was  for  the  Jury  at  the  best,  and 
there  were  plenty  of  facts  and  circumstan- 
ces in  the  case  to  enable  the  plaintiffs  to 
challenge  the  correctness  of  any  such  pre- 
sumption by  tlie  ]ury.  A  matter  much 
discuused  by  the  counsel  for  the  defend- 
ants was  the  legality  of  the  contract 
made,  or  alleged  have  been  made,  by  the 
plaintiffs  with  the  defendants  It  was  de- 
cided against  the  defendants  by  the  court 
below,  and  Is  not  before  us.  We  therefore 
do  not  consider  it,  but  that  circumstance 
must  not  be  taken  as  a  concession  that 
there  was  error  in  the  court's  ruling  on 
that  subject.  While  there  was  perhaps 
some  evidence  that  the  defendants  had 
made  profit  out  of  their  work,  it  was 
scarcely  specific  enough,  or  complete 
enough,  to  leave  to  the  ]ary,  and  we 
therefore  do  not  sustain  the  fuorteentb 
assignment.  The  fault,  however,  was  due 
to  the  improper  rejection  of  the  plaintiffs' 
offers  of  proof,  and  they  cannot  be  regard- 
ed as  responsible  for  the  insuiBciency  of 
the  proof.  Judgment  reversed,  and  new 
venire  awarded. 

(1«  Pa.  St.  862)  '  " 

Hallstead  v.  Cdrtis  et  al. 

(Supreme  Court  ofPenruylvania.    Oct  6, 1891.) 

Pabtkkbship— AcnojTs  against— Bukdbn  of 

Proof — Evidbnob— Ikbtbuotioks. 

1.  In  an  action  to  cbarge  stockholders  in  a 
bank  as  partners,  the  burden  is  not  on  defendants 
to  show  that  the  bank  was  inuorporated,  or  was  a 
limited  partnership,  but  is  on  maintift  to  show 
that  it  was  a  partnership,  as  alleged  in  his  com- 
plaint. 

'i.  Plaintiff  showed  that  the  bank  was  organ- 
ized, and  that  it  conducted  a  banking  business 
nnder  the  management  of  a  board  of  directors, 
with  a  president,  vice-president,  and  cashier. 
Ho  articles  of  copartnership  between  the  found- 
ers of  the  bank  were  shown,  and  there  was  no 
proof  that  defendants  bad  ever  attempted  to  ex- 
ercise anjr  control  over  the  business,  Or  had  par- 
ticipat«d  in  II  in  any  other  way  than  by  the  re- 
ceipt of  dividends.  It  appeared  that  th«  founder 
of  tbe  bank,  when  soliciting  subscriptions  to  the 
stock,  represented  that  he  had  obtained  a  legal 
charter,  and  the  certificates  of  stook  describiBd 
the  bank  as  organized  under  an  act  of  the  legisr 
lature.  Defendant  stockholders  testified  that 
they  were  stockholders,  as  tbey  believed,  in  an 
incorporated  bank.  Held,  tbat  the  Jury  would 
have  been  jostifled  In  finding  that  there  was  no 
partnership,  hot  a  corporation,  and  tbe  court 
erred  in  charging  that  tbo  burden  was  on  defend- 
ants to  show  that  the  bank  was  incorporated,  and 
that  there  was  no  evidence  of  its  incorporation. 

v.22A.no.22— 52 


Appeal  from  coai*t  of  common  pleas, 
Bradford  county;  John  A.BiTTSRittJudge. 

Action  by  W.  F.  Eallstead,  guardian, 
against  Levi  Curtis  and  others,  as  part- 
ners in  the  banking  business.  Judgment 
for  plaintiff.    D^endant  Curtis  appeals. 

D'A.  Overton  and  Af.  F.  Elliott,  for  ap- 
pellant. E.  N.  Willard,  Everett  Warren, 
and  Rodney  A.  iiereur,  for  appellee. 

WiLUAMB,  J.  The  learned  Judge  before 
whom  this  case  was  tried  correctly  stated 
the  principles  that  controlled  the  liability 
of  partners  to  third  persons  dealing  witli 
them.  There  Is  no  doubt  that,  where  tbe 
relation  is  shown  to  exist,  each  partner  is 
liable  individually  for  all  the  debts  of  the 
firm.  It  is  also  true,  as  a  general  rule, 
tbat  participation  in  profits  makes  one  a 
partner  as  to  persons  dealing  with  tlie 
firm,  although  this  rule  Is  not  without 
some  wetll-recognlzed  exceptions.  Ed- 
wards V.  Tracy,  62  Pa.  St.  874 ;  Hart  v. 
Kelley,  83  Pa.  Ht.  286.  Tlie  business  of 
banking  is  one  in  which  a  partnership  may 
lawfully  engage;  and  it  is  immaterial 
that  the  names  of  tbe  partners  do  not  np- 
pear  in  the  firm  name,  i^hamburg  t.  Bug- 
gies, Id.  148.  The  liability  of  the  partners 
depends,  nut  on  the  name  of  the  partner- 
ship, but  on  the  existence  of  the  partner- 
ship relation.  These  rules  were  correctly 
stated  on  the  trial.  Tbe  ground  of  com- 
plaint is  the  manner  of  their  application 
to  tbe  facts  of  this  case.  In  bis  charge  to 
the  jury  the  learned  judge  drew  attention 
to  the  evidence  showing  the  organization 
of  the  bank,  the  holding  of  stock  by  the 
defendants,  and  their  receipt  of  dividends, 
and  then  submitted  the  questions  to  the 
juryin  the  folio  wing  order:  First,  was  the 
bank  indebted  to  tbe  plaintiff  as  alleged? 
second,  was  the  bank  a  partnership  ?  and, 
third,  were  the  defendants  members  of  the 
firm?  Having  simply  stated  the  second 
question,  be  proceeded  to  consider  and  dis- 
cuss the  third,  and,,  among  other  things, 
said  to  the  jury:  "Did  they  [the  defend- 
ants] invest  their  money  in  this  business, 
and  did  they  stipulate  for  a  share  of  tbe 
profits  of  the  business?"  To  enable  ttaem° 
to  understand  the  significance  of  their 
finding  upon  this  question,  he  immedi- 
ately added:  "If  they  did,  they  became 
partners,  and  individually  liable  for  all  the 
debts  of  the  firm,  unless  they  can  protect 
themselves  fi:om  this  liability.  If  the  In- 
stitution was  an  incorporated  bank,  then 
they  would  not  be  individually  liable. 
But  if  It  was  incorporated,  the  burden  is 
upon  tiie  defendants  to  show  it;  and  if  it 
was  a  limited  partnership,  the  burden  is 
on  the  defendants  to  show  it."  Thin  in- 
struction was  calculated  to  divert  atten- 
tion from  the  second  question,  which  was 
the  important  one,  and  fix  it  on  the  third. 
It  assumed  that  there  was  competenc  tind 
adequate  proof  before  tbe  jury  to  estab- 
lish prima  facie  fbat  the  bank  was  a  pri- 
vate enterprise  owned  and  conducted  by 
a  partnership,  and  It  put  the  burden  of 
proof  on  the  defendants.  It  left  the  jury 
to  infer  that  until  the  defendants  should 
assume  the  burden  put  upon  them,  and 
show  affirmatively  that  the  bank  was  in- 
corporated, or  was  organised  as  a  limited 
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partnerBtalp,  they  should  be  held  liable,  as 
partners.  But  the  learned  judge  wenf  still 
farther.  Having  put  the  burden  on  the 
defendants  of  showing  thecharacter  of  the 
banlt,  and  having  explained  to  the  jury 
what  the  defendants  must  show  in  order 
to  "protect  themselves  from  liability,"  he 
proceeded  to  say:  "No  evidence  has  been 
given  before  you  that  it  [the  bankj  was 
Incorporated,  and  no  evidence  that  it  was 
a  limited  partnership. "  This  left  the  jury 
no  alternative.  They  must  find  that  the 
defendants  Invested  their  money  In  the 
bank,  with  a  view  to  share  in  the  profits 
of  the  business,  for  this  was  not  denied; 
and  this,  they  were  told,  made  them  part- 
ners. They  could  protect  themselves  only 
by  showing  the  incorporation  of  tliebank, 
or  its  organization  as' a  limited  partner- 
ship; and  this,  they  were  told,  had  not 
been  done.  The  conclusion  naturally  fol- 
lowed that  they  were  liable  as  partners. 

Now,  the  important  question  -in  this 
case,  which  lay  at  the  threshold  of  the 
plaintiff's  cause  of  action,  was  whether 
this  bank  was  a  partnership.  The  plain- 
tiff alleged  it,  and  claimed  to  recover 
against  the  defendants  as  members  of  the 
banking  firm.  The  burden  of  proving  the 
partnership  was  on  him,  and  until  this 
proof  was  given  the  defendants  were  not 
called  upon  to  enter  upon  their  defense. 
They  were  not  bound  to  prove  the  char- 
acter of  the  organization  of  the  bank  in 
order  to  "protect  themselves,"  until  they 
were  first  put  in  danger  of  a  verdict 
against  ttiem  by  proof  that  the  bank  was 
a  partnership,  and  that  they  were  mem- 
bers of  the  firm.  As  they  did  not  deny 
that  they  were  stockholders,  the  only 
open  question  was  that  of  the  character 
of  the  bank,  and  this  is  the  question  to 
which  the  attention  of  the  jury  should 
have  been  drawn.  What  was  the  evidence 
tipon  this  question?  The  plaintiff  showed 
the  fact  that  the  bank  was  organized; 
that  it  conducted  a  banking  business  un- 
der the  management  of  a  board  of  direct- 
ors, with  a  president,  vice-president,  and 
cashier,  nntil  1887,  when  it  failed.  This 
was  all.  No  articles  of  copartnership  or 
contract  between  the  founders  of  the 
bank  was  shown.  How  the  organization 
was  effected,  or  the  business  of  the  bank 
<]one,  did  not  appear.  There  was  not 
«ven  a  single  act  or  declaration  of  any 
officer,  director,  stockholder,  or  clerk, 
tending  to  show  that  the  bank  had  ever 
been  represented,  at  anytime  or  to  any 
person,  as  a  partnership.  There  was  no 
proof  that  the  defendants,  or  either  of 
them,  had  ever  attempted  to  exercise  any 
control  over  the  business  of  the  bank,  or 
had  participated  in  it  in  any  other  way 
than  by  the  receipt  of  a  few  small  divl- 
.dends.  On  the  other  hand,  it  appeared  in 
the  evidence  that  Kirby,  the  founder  of 
the  bank,  represented  that  he  had  ob- 
tained a  legal  charter  for  it  while  he  was 
engaged  in  soliciting  subscrintions  to  the 
stock.  The  certificate  held  by  tlie  defend- 
ants, which  were  put  in  evidence  by  the 
plaintiff,  described  the  bank  as  "organized 
under  an  act  of  the  legislature  of  Pennsyl- 
vania, and  as  having  an  authorized  capi- 
tal of  one  hundred  thousand  dollars,  di- 
vided into  shares  of  f  100  each. "    This  de- 


scription is  certainly  appropriate  to  an 
incorporated  bank,  and  no  inference  can 
be  drawn  from  it,  favorable  to  the  posi. 
tion  of  the  plaintiff,  that  it  was  not  such. 
Moreover,  the  defendants  were  severally 
npon  the  witness  stand,  and  testified  in 
the  most  positive  manner  that  they  were 
not  partners  with  Kirby  and  others,  but 
stockholders,  as  they  understood  and  be- 
lieved the  fact  to  be,  in  an  incorporated 
bank;  and  that  the  stock  was  sold  to 
them,  and  bought  by  them,  as  and  for  the 
lawfully  issued  stock  of  a  bank  doing 
business  under  a  valid  charter.  Vrom 
this  evidence  the  Jury  would  have  been 
justified  in  finding  against  the  plaintiff; 
and  if  their  attention  had  been  drawn  to 
it,  as  its  importance  required,  the  result 
of  their  deliberations  might  have  been 
Just  opposite  to  what  it  was.  The  po- 
sition of  the  parties  is  nut  without 
some  bearing  on  this  question.  The  real 
plaintiff  was  the  wife  of  one  of  the  suns 
of  the  man  who  organized  the  bank,  pre- 
sided over  its  affairs  lor  14  years,  and  con- 
ducted it  into  liopeiess  bankruptcy.  Her 
husband  had  been  In  the  employ  of  the 
bank  for  years  as  a  clerk  and  book-keeper. 
He  had  the  means  of  knowing,  and  it  is 
fair  to  presume  did  know,  the  character 
of  the  bank,  and  the  manner  in  which  it 
was  organized.  His  brotlier,  who  was 
the  assignee  both  of  his  father  and  of  the 
bank,  and  had  actual  custody  of  all  the 
books  and  papers  of  both,  at  his  place  of 
business  In  another  state,  was  present  at 
the  trial  as  a  witness  for  the  plaintiff. 
Whether  the  bank  rested  on  a  contract 
between  its  founders  or  on  a  charter  from 
the  state  he  was  in  a  position  to  know, 
and  to  bring  the  docnment  before  the 
court.  With  these  two  witnesses  the 
plaintiff  was  in  a  position  to  show  all 
that  the  books  and  papers  of  the  bank,  or 
Its  founder,  contained  relating  to  the  or- 
ganization. The  defendants,  on  the  other 
hand,  were  slnrply  small  stockholdeis, 
shown  to  have  had  no  connection  with 
or  knowledge  of  the  business  of  the  bank, 
and  no  access  to  its  books  and  papers. 
How,  in  a  contest  between  parties  so  sit- 
uated, can  it  be  said  that  the  burden  of 
showing  the  nature  and  character  of  the 
organization  of  the  bank  is  on  the  defend- 
ants? 

The  books  and  papers  from  which  this 
evidence  Is  to  be  drawn  are  In  another 
state,  beyond  the  reach  of  process,  and  in 
the  hands  of  the  plaintiff's  witness  and 
brother.  The  defendants  have  no  means 
of  reaching  them,  or  compelling  their  pro- 
duction. Under  such  circumstances,  if  the 
absence  of  exact  proof  of  the  nature  of  the 
organization  affords  a  basis  for  a  pre- 
sumption against  either  party,  it  must  be 
against  him  who  is  in  a  position  to  pro- 
duce such  proof.  It  was  error,  therefore, 
to  say,  on  the  facts  of  this  case  a<i  they 
wore  presented  in  the  court  below,  that 
the  burden  of  proving  a  charter,  or  an  or- 
ganization as  a  limited  partnership,  was 
on  the  defendants.  Theburden  of  proving 
a  partnership,  as  alleged,  was  on  the 
plaintiff,  and  until  this  was  shown  the  de- 
fendants were  not  called  upon  to  enter 
upon  a  defense.  It  was  error  also  to  say 
that  there  was  no  evidence  tending   to 
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Bhow  an  incorporation  of  thb  hank. 
There  was  some  evidence,  and  it  shonld 
have  been  submitted  to  the  Jury  in  sucli 
manner  as  to  draw  their  attention  to 
the  importance  of  the  question.  Sume- 
tbins  has  been  said  in  the  argument  about 
the  unconscionable  position  of  bankers, 
who  first  invite  the  public  confidence^  and, 
when  they  have  secured  it,  betray  it,  and 
then  seek  to  escape  from  the  legal  conse- 
quences of  their  own  frauds.  We  quite 
agree  with  all  that  has  been  said  by  way 
of  censurw  of  such  conduct,  but  it  is  not 
quite  appropriate  upon  tlie  facts  of  this 
case.  The  defendants  took  their  stock  in 
an  organised  bank,  doing  business  as  a 
savings  bank.  They  had  nothing  to  do 
with  its  current  business.  They  neither 
Invited  the  plaintiff  to  make  deposits,  nor 
embezsled  the  money  when  deposited.  It 
is  not  alleged  that  tbey  aided  in  bringing 
about,  or  profited  by,  the  min  of  the 
bank.  Tbey  are,  rather,  among  the  suf- 
ferers from  the  ruin  wrought,  apparently, 
by  the  president.  While  be  squandered 
the  money  of  depositors,  he  sunk  also  the 
money  of  the  stockholders.  If  the  defend- 
ants are  now  liable  to  the  creditors  of  the 
bank,  it  is  not  for  their  own  fault  or 
fraud,  but  because  of  their  mlsfortuue  in 
being  ansociated  in  business  with  one  who 
has  wasted  the  money  of  his  partners, 
and  that  of  the  customers  of  the  firm,  at 
the  same  time,  and  left  both  remedilew. 
This  is  their  position  if  the  bank  was  a 
partnership.  Tbey  must  in  that  case  bear 
tbeir  own  loss,  and  make  good,  to  the 
extent  of  their  ability,  the  losses  of  the 
depositors.  But  he  who  asserts  their  lia- 
bility as  partners  must  show  It,  and  the 
sufficiency  of  the  showing  must  be  dfter^ 
mined  by  the  jury,  under  proper  instruc- 
tion. The  judgment  is  reversed,  and  a 
renin  facias  de  novo  awarded. 


a46  Pa.  St.  6S1) 

Johnson  v.  McCain. 

{Swpreme  Cowt  of  PenruylvatUa.  Nov.  9, 1891.) 

Limitation — Accoontino — Prikcipai.  a»d  Aobbt 
— Action  aqainst  Ezbcotob — Btidbhob. 

1.  Where  an  attorney,  after  obtalulngr  judg- 
ment for  his  client  and  levying  execution  thereon 
upon  the  debtor's  land,  receives  from  his  client 
a  power  oX  attorney  aathorizing  him  to  take  pos- 
session of  the  land,  rent  and  sell  it,  pay  taxes 
and  expenses,  and  divide  the  proceeds  among  sev- 
eral persons,  and  the  attorney  dies  before  he  has 
completed  his  task,  the  statute  of  limitations 
does  not  begin  to  run  against  his  liability  to  ac- 
coant  until  his  death. 

2.  In  an  action  a^inst  the  attorney's  exec- 
utor for  an  accounting,  a  statement  of  the  ac- 
count to  the  handtrriting  of  the  attornuy  is  ad- 
missible in  evidence  against  the  executor,  even 
though  it  i9  not  proved  that  the  statement  was 
delive^red  to  the  principal. 

Appeal  from  court  of  common  pleas, 
Armstrong  county. 

Action  of  account  brought  by  John  W. 
Johnson  against  J.  H.  McCain,  executor 
of  John  Gilpin,  deceased.  The  lower  court 
held  that  plaintiff's  right  of  action  was 
barred  by  the  statute  of  limitations,  and 
directed  the  jury  to  find  a  verdict  for  the 
defendant.     Plaintiff   appeals.    Keversed. 

Rosa  Reynnlda  and  W.  D.  Pattna,  for 
appellant.    M.  F.  Leaaoa,  for  appellee. 


Gbben,  J.  We  think  the  learned  court 
below  adopted  an  Inadequate  view  of  the 
relation  between  Gilpin  and  Johnson,  and 
was  thus  misled  into  an  erroneous  appli- 
cation of  the  statute  of  limitations.  The 
relation  assumed  a  very  definite  shape 
when,  in  June,  1888,  Johnson  executed  and 
delivered  an  elaborate  and  carefully 
drawn  letter  of  attorney  to  GUpln,  which 
was  undoubtedly  accepted  and  acted 
upon  by  Ollpin  for  a  number  of  years  aft- 
erwards. Indeed,  there  is  no  proof  that 
the  relation  thusestabllshed  was  terminat- 
ed at  the  time  of  Gilpin's  death,  in  1883. 
The  relation  of  attorney  and  client  com- 
menced when  on  the  Ilth  day  of  June, 
1866,  Gilpin  entered  up  a  judgment  for 
Johnson  against  William  F.  Johnson  for 
f  7,'K)0.  On  that  judgment  he  issued  exe- 
cution to  March  term,  1868,  and  levied  on 
five  tracts  of  land  in  Armstrong  county, 
all  of  which  were  sold  by  the  sheriff  to 
John  W.  Johnson  at  prices  the  aggregate 
of  which  was  95,000.  On  the  11th  of  June, 
186K,  Johnson  executed  and  delivered  to 
Gilplu  a  letter  of  attorney,  wherein,  after 
reciting  the  entering  of  tlie  judgment  and 
issue  of  execution,  and  sale  by  the  sheriff 
to  .lohnsou  of  the  said  five  tracts  of  land, 
and  the  conveyance  of  the  tracts  to  him 
by  the  sheriff,  the  letter  of  attorney  fur- 
ther recited  that  contracts  of  sale  for 
some  of  the  tracts  had  been  made  by  tlie 
former  owner,  William  F.  Johnson,  and 
that  portions  of  the  purchase  moner  had 
been  paid  to  him.  The  letter  of  attorney 
then  declared  that  Jobn  W.  Johnson  rati- 
fied and  confirmed  the  said  contracts,  and 
the  payments  that  had  been  made  under 
them,  and  next  appointed  John  Gilpin  his 
attorney  to  enter  into  possession  of  such 
of  the  tracts  as  were  not  sold  by  W.  F. 
J  obnson  prior  to  the  sheriff's  sales,  and 
to  grant,  bargain,  and  sell  the  same,  or 
any  part  thereof,  at  such  price  and  on 
such  terms  as  he  should  think  proper,  and 
until  the  sales  to  rent  the  same  for  such 
rent  as  he  might  be  able  to  obtain,  and 
to  ask,  demand,  and  receive  all  such  sums 
'Of  money  as  may  be  due,  or  may  become 
due,  upon  any  of  the  contracts  made  by 
W.  F.  Johnson,  and  also  to  receive  any 
sums  of  money  which  may  become  due 
upon  any  sales  made  by  Gilpin  as  attor- 
ney for  J.  W.  Johnson,  and  to  make,  exe- 
cute, and  deliver  all  deeds  and  convey- 
ances in  the  name  of  J .  W.  Johnson  for 
lands  sold  by  Gilpin  as  attorney,  with 
full  power  and  authority  to  do  all  acts 
which  could  be  done  by  J.  W.  Johnson. 
The  principal  further  directed  his  attorney 
to  disburse,  distribute,  and  pay  over  all 
moneys  which  from  time  to  time  he  might 
receive  from  said  lands,  or  on  account  of 
any  contracts  relating  thereto,  in  manner 
following :  "  First,  to  pay  all  taxes,  costs, 
surveyor's  charges,  officer's  costs,  and  all 
charges  incurred,  or  which  from  time  to 
time  maybe  incurred,  in  taking  care  of, 
conveying,  protecting,  or  selling  said 
lands,  or  In  collecting  any  of  the  purchase 
money  or  proceeds  of  or  from  the  same; 
and,  second,  to  pay  over  and  distribute 
any  balance  remaining,  or  which  may  re- 
main, after  paying  said  expenses,  to  and 
among  the  persons,  or  tbeir  respective  rep^ 
resentatives,  named  aa  piaintiHaor  cestui 
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<Ioe  traata  in  tbAiwo  causes  or  Judgmdnts 
hereinbefore  mentioned,  such  distribatiun 
to  be  made  among  said  plain tlHs  or  aestai 
que  traata,  or  their  respective  representa- 
tives,  pro  rata,  and  in  proportion  to  the 
interest  or  portion  or  amount  of  said 
Judgments  owned  oi*  held  by  or  for  them, 
respectively."  On  the  trial  it  was  proved 
that  Gilpin  had  sold  at  various  times 
some  of  the  tracts  of  land  mentioned  in 
the  letter  of  attorney,  and  had  collected 
sums  of  money  which  were  paid  to  him  on 
account  of  such  sales;  also  that  be  had 
collected  other  sams  on  account  of  con- 
tracts which  had  been  mads  by  William 
F.  Johnson,  and  ratified  by  John  W. 
Johnson.  An  account  was  given  In  evi- 
dence made  out  by  Gilpin,  in  bis  own 
handwriting,  and  entitled  "  John  Gilpin, 
In  acct.  with  creditors  of  William  F. 
Johnson,"  and  it  contained  entries  begin- 
ning fiiay  29, 1866,  and  ending  February, 
1882,  the  very  last  item  being  check  to  W. 
D.  Patton,  26th  Fel>rnary,  1882.  9696.90. 
In  this  account  Oilpin  charged  himself 
with  items  of  money  received  from  parties 
who  had  bought  contracts  from  either 
W.F.Johnson,  or  from  Gilpin  as  attorney 
of  John  W.  Johnson.  They  were  in  varl- 
ons  amounts,  received  fronvdiflerent  per- 
sons, and  at  various  times,  between  May 
29.  ]868,  and  November,  ISSl.  He  also 
toolc  credit  for  a  number  of  items  of  costs, 
taxes,  surveyor's  charges,  expenses,  and 
'Commissions  to  himself,  and  also  for  a 
few  snms  paid  to  John  W.  Johnson,  and 
called  "dividends."  The  first  of  these  di- 
vidend payments  was  entered  as  having 
been  paid  to  J.  W.  Johnson  in  April,  1871, 
and  the  last  in  February,  1882,  $1,690.60. 
The  account  was  never  closed,  but  re- 
malnf^d  open  on  both  sides  at  the  time  of 
Gilpin's  death.  The  items  on  neither  side 
were  footed  np.  This  statement  or  ac- 
count was  admitted  in  evidence,  but  the 
court  beiow,  saying  that  it  was  not 
proved  that  Gilpin  Inrnlshnd  it  to  Johnson 
or  hin  attorney,  and,  even  if  it  had  been 
proved  to  have  been  delivered  by  Gilpin 
to  Johnson  or  his  attorney,  it  would  not 
be  sutBcient  to  taltn  the  case  ou  t  of.  the 
statute  of  limitations,  directed  the  jury 
to  find  that  the  defendant  is  not  liable  to 
account  to  the  plaintiff  In  this  action. 
This  ruling  entirely  overlooked  the  fact  of 
the  relation  t>etween  the  parties.  It  is 
beyond  question  that  Oilpin  was  acting 
throughout  as  attorney  at  law  and  at- 
torney in  fact  for  Johnson.  As  attorney 
at  law,  he  entered  up  the  97,001)  judgment 
against  W.  F.  Johnson  in  favor  of  J.  W. 
Johnson.  Nearly  two  years  later  be  is- 
sued execution  upon  it,  and  sold  five 
tracts  of  land,  which  he  bought  in  for  his 
client  for  f 5,000.  He  then  accepted  a  letter 
of  attorney  from  his  client,  authorlcing 
taim  to  take  possession  of  the  lands,  to 
sell  them,  to  rent  them  in  the  mean  time, 
to  collect  the  rent,  punthase  money,  and 
tne  moneys  due  on  contracts  which  had 
been  made  by  W.  F.  Johnson  and  ratified 
by  J.  W.  Johnson,  to  pay  all  costs, 
charges,  expenses,  and  taxes  out  of  the 
proceeds,  and  finally  to  make  distribution 
in  a  mode  expressed  in  the  letter  of  attor- 
ney. No  distinction  was  made  between 
Gilpin's  duties  as  attorney  at  law  and  at- 


torney in  fact,  and  in  point  of  fatrt  his  du- 
ties partook  of  the  nature  of  both.  It  is 
not  necessary  to  consider  the  subject  of 
any  such  distinction,  because  the  rules  as 
to  the  application  of  the  statute  of  limita- 
tions are  the  same  In  both.  It  is  snflScient 
to  say,  so  far  as  the  admissibility  of  the 
account  is  concerned,  that  it  was  in  Gil- 
pin's own  handwriting,  and  therefore  was 
evidence  against  him.  T>»e  entries  them- 
selves manifestly  related  to  the  properties 
described  in  the  letter  of  attorney,  and 
whether  they  did  or  not  was  for  the  jury, 
and  not  for  the  court,  The  account  on  its 
face  was  not  closed,  and  it  did  not  em- 
brace all  of  the  properties  which  Gilpin 
was  to  sell.  Whether  he  had  sold  them 
all,  and  had  not  accounted  for  all  the  pro- 
ceeds, or  whether  he  had  not  completed 
the  sales,  it  was  an  open  account,  not  set- 
tled, and  in  either  event  the  questions 
arising '  were  for  the  jury  to  determine, 
and  not  for  the  court.  Being  an  open 
and  unsettled  account  of  unfinished  busi- 
ness between  an  attorney  In  fact  or  at 
law  and  the  principal  or  client, the  statute 
did  not  run.  In  McCoon  v.  GalbraJtb.  29 
Pa.  St.  293,  we  held  that  for  partial  col- 
lections made  by  an  attorney,  and  com- 
municated to  his  client,  the  statute  would 
run  from  the  time  of  notice:  but  without 
notice  the  statute  would  not  begin  to  run 
nntil  the  case  was  terminated, or  until  the 
termination  of  the  relation  of  attorney 
and  client  In  the  particular  case. 

In  Campbell  v.  Boggs,  48  Pa.  St.  624, 
Woodward,  J.,  in  delivering  the  opinion 
of  the  court,  said:  "I  confess  I  see  no  ade- 
quate ground  for  a  Qistinctlon  t>etween  at- 
torneys in  fact  and  attorneys  at  law.  Dil- 
igence and  skill  in  the  collection,  and 
promptness  and  fidelity  in  the  paying 
over,  moneys,  is  required  of  both.  It  is 
reasonable,  therefore,  that  they  should 
have  the  same  measure  of  protection  from 
the  statute  of  limitations.  •  •  •  Where 
the  professional  relation,  involves  a  series 
of  acts  and  duties,  an  attorney  Is  not  sua- 
ble until  the  relation  Is  dissolved. "  In 
Foster  v.  Jack, 4  Watts,  334,  Gibson,  C.  J., 
discussing  the  question  as  to  when  the 
statute  commenced  to  run  against  the 
claim  of  an  attorney  at  law  for  profes- 
sional  services  against  his  client,  said: 
"When,  then,  shall  his  action  accrue  or 
the  statute  run?  Not  before  demand  made 
or  the  professional  relation  be  dissolved. " 
In  Mosgrove  v.  Golden.  101  Pa.  St.  606,  we 
said:  "The  statute  bars  the  claim  of  an 
attorney,  as  it  does  the  claims  of  other 
persons,  when  his  services  may  be  meas- 
ured in  a  similarway  as  the  services  of  oth- 
ers. It  does  not  begin  to  run  against  bis 
claim  for  conducting  a  suit  until  the  end 
of  his  service  in  that  case,  nor  would  it 
against  his  claim  for  any  other  special 
service  nntil  it  was  finished ;  and  if  any 
other  person  be  employed  to  do  a  specific 
thing,  and  a  long  time  elapses  in  the  do- 
ing of  it,  the  statute  does  not  begin  to 
nm  against  his  claim  until  the  work  is 
completed; "  In  tbecase  of  Schoch's  Adm'r 
•v.  Garrett,  69  Pa.  St.  144,  we  held  that  a 
claim  of  a  daughter  against  her  father's 
estate  for  eleven  years'  services,  under  an 
express  contract  for  compensation  to  con- 
tinue until  his  death,  was  not  barred  uu- 
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tn  six  years  after  her  fatber's  death,  on 
the  groDnd  that  the  contract  was  entire, 
and  the  statute  would  not  begin  to  run 
until  its  completion.  Upon  the  authority 
of  any  or  all  the  foregoing  cases.  It  seems 
quite  plain  that  the  statute  would  not  be 
a  bar  against  the  plaintIB  In  the  prebc.at 
action  upon  the  testimony  as  it  was  ole- 
yeloped  on  the  trial.  Gilpin  was  both  at- 
torney at  law  and  in  tact  for  Johnson  in 
the  serTice  wblch  he  undertook.  By  the 
very  terms  of  tbe  letter  of  attorney  under 
which  he  acted,  he  was  tu  take  possession 
ofthewbole  fire  tracts  of  land  in  ques- 
tion; he  was  to  sell  them  all,  in  such  way 
and  upon  such  terms  as  he  saw  fit.  In  the 
mean  time,  and  before  sale,  he  was  to  rent 
them,  and  collect  the  rents ;  he  was  to  col- 
lect all  th<>  purchase  money  of  all  the  sales, 
and  also  the  balance  of  purchase  money 
due  under  prevlons  contracts  of  sale  made 
by  W.  F.  Johnson.  He  was  also  to  pay 
all  costs,  taxes,  expenses,  and  charges; 
and,  flnally,  be  was  to  make  distribution 
of  the  remaining  proceeds  to  and  among 
certain  persons  enumerated,  and  in  cer- 
tain proportions  mentioned.  By  the  very 
necessity  of  the  case,  the  service  would  be, 
fls  it  was,  continuous,  protracted,  com- 
plicated, involving  numerous  items,  and 
tbe  absolute  necessity  of  an  account,  and 
the  flnal  act  of  distribution  could  not  be 
performed  until  all  the  properties  were 
sold,  and  all  tbe  moneys  collected.  That 
time  had  not  arrived  when  John  Oil- 
pin  died.  His  death  terminated  the  rein- 
tloD,  and  in  four  years  and  three  months 
from  that  time  the  present  action  was 
brought.  It  was  within  the  statutory 
period,  under  all  the  decisions,  and  there- 
fore the  court  below  was  in  error  iu  the 
instruction  to  the  Jury  to  find  for  the  de> 
fendant.  Judgment  reversed,  and  veaUv 
denovo  awarded. 


atf  Pa.  St.  B16)  ' 

McCain  v.  Pkart. 

{Sujrreme  Cov/rt  of  Penngylmanla.   Nov.  9, 1891. ) 

ESviDBiiCB  or  Indebtedness— litunATioNB— At- 
torney AND  Client. 

1.  Where  the  only  evidence  of  defendant's 
Indebtedness  to  plaintiff  is  proof  that  plaintiff 
made  varions  pavments  to  defendant.  It  is  com- 
petent to  show  in  defense  by  plaintiff's  boolis 
that  be  was,  when  he  made  such  pavments,  in- 
debted to  defendant  in  a  sum  largely  in  excess  of 
payments. 

2.  Where  a  client  from  time  to  time  deposits 
money  with  his  attorney  for  Investment,  the  stat- 
ute of  limitations  will  not  begin  to  ran  against 
Ikis  right  to  recover  such  money  as  long  as  the 
relation  of  attorney  and  client  oonttnaes. 

Appeal  from  court  of  common  pleas, 
Armstrong  county. 

Action  by  James  H.  McCain,  executor  of 
John  Gilpin,  deceased,  against  Peter  P. 
Brlce,  upon  a  promlesory  note.  Brlce 
having  died,  his  executor,  >S.  M.  Peart, 
vrae  substituted  as  party  defendant. 
Judgment  for  plaintiff.  Defendant  ap- 
peals.   Reversed. 

At  tbe  time  of  the  giving  of  tbe  note  in 
suit,  the  parties  executed  the  following 
agreement:  "John  Gilpin,  of  Klttannlng 
boruugb,  has  at  sundry  times  loaned  pr 
advanced  to  me  divers  sums  of  money, 
sometimes  by  giving  to  me  his  checks,  for 


which  I  gave  him  no  receipts,  and  upon 
which  I  received  from thebank tbe  money; 
sometimes  in  cash,  for  which  I  merely  gave 
him  receipts;  and  sometimes  in  cash,  for 
wbicb  I  gave  him  notes.  Hehas  also  paid 
to  Harriet  Brlce  divers  sums  of  money 
tor  me.  Now,  for  the  purpose  of  securing 
to  tbe  said  Gilpin  the  repayment  of  all  of 
said  sums  of  money,  as  well  as  for  any 
sums  he  may  hereafter  advance  or  loan  to 
me,  I  have  given  him  my  judgment  note, 
dated  this  day,  fur  the  sdm  of  five  thou- 
sand dollars,  which  said  note  is  to  be 
held  by  him  as  securit.v.  Witness  my 
hand  and  seal  this  23d  Jannary,  1880. 
Prtbb  r.  Bbicb.  Attest:  Jobbfh  S. 
Smith.  The  above  note  is  received  with 
tbe  above  conditions.  John  Gilpin.  At- 
test: Jos.  S.  Smith.*' 

W.  L.  Peart  and  W.  D.  Pattnn,  tor  ap» 
pellant.    ii.  F,  Leaaon,  for  appellee. 

Gbjebn,  J.  The  learned  court  below 
very  properly  held  that  thejudgment  note 
given  by  Brlce  to  Gilpin,  and  tbe  eontem- 
poraneouH  paper  signed  by  Brlce  and 
Gilpin,  must  be  regarded  as  one  transac- 
tion, and  that,  thus  regarded,  the  former 
was  a  mere  security  for  moneys  which 
had  been,  or  might  l>e,  loaned  to  or  paid 
tor  Brice.  Viewed  In  tbat  light,  tbe  Judg- 
ment note  was  in  no  sense  the  real  cause 
of  action  of  Gilpin  against  Brlce,  and,  if 
no  proof  had  been  given  for  the  plaintiff 
of  moneys  loaned  to  or  paid  tor  Brice,  tbe 
plaintiff  could  have  recovered  nothing 
against  tbe  defendant,  although  he  held 
the  Judgment  note  of  the  latter  for  $6,000. 
The  plaintiff  accordingly,  and  by  plain 
necessity,  undertook  to  establish  a  real 
cause  of  action  against  the  defendant,  by 
giving  in  evidence  proof  of  nnmerons 
items  of  ceub  paid  to  or  for  the  defendant 
at  various  times  from  tbe  year  1868  to 
18^.  The  most  of  the  items  were  in  small 
sums  paid  out  at  various  times,  princl" 
pally  between  tbe  years  1871  and  1881. 
There  were  a  vnry  few  items  after  1881. 
The  largest  items  were  from  IS71  to  1878. 
The  means  of  proof  were  chiefly  checks 
given  by  Gilpin  to  Brice,  and  there  were 
some,  but  not  many,  receipts  for  money 
signed  by  Brlce.  Whether  these  receipts 
expre<!i8ed  anything  more  than  tbe  fact 
that  money  was  paid  by  Gilpin  to  Brlce, 
we  do  not  know,  as  they  are  not  printed, 
aid  we  are  not  acquainted  with  their 
contents.  All  of  tbe  otters  of  proof  made 
by  the  plaintiff,  practically,  were  admit- 
ted in  evldeace  against  the  defendant  to 
make  out  tbe  allegation  tbat  moneys 
were  loaned  to  or  paid  for  Brice  by  Oil- 
pin.  Whether  that  kind  ol  proof  tai  evi- 
dence  of  indt^btedness  by  tbe  payee  to  the  ■ 
payor  depends  upon  drcnmstances.  Or- 
dinailly,  the  mere  fact  of  such  payments, 
unsupported  by  any  other  evidence, 
proves  rather  the  payment  of  Indebted- 
oesH  by  the  payor  to  the  payee  than  the 
creation  of  indebtedness  by  the  payee  to 
the  payor.  But  it  is  not  necessary  to 
consider  the  subject  in  tbat  asi)ect,  in  the 
peculiar  circumstances  of  the  case.  The 
learned  court  below,  having  admitted  the 
proofs  above  described  to  make  ont  the 
plaintiff's  real  and  oaly  cause  of  action, 
was  asked   to   admit   various   otters  ot 
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proof  by  the  defendant  to  the  effect  that, 
at  the  very  times  when  all  the  paymen  ta 
by  Ollpln  to  Brice  were  made,  611  pin  was 
indebted  to  Brice  for  moneys  which  Brice 
had  previouBly  deposited  with  or  paid  to 
Gilpin.  The  proofs  of  these  deposits  and 
payments  were  of  the  most  conclusive 
and  incontestable  character.  They  con- 
sisted of  receipts  slKned  by  Gilpin,  which 
expressly  stated  that  they  were  for  money 
received  on  deposit,  or  to  be  invested  for 
Brice  at  intenist,  or  to  be  held  subject  to 
Brice's  order;  and  the  direct  testimony  of 
witnesses  who  were  present,  and  saw 
money  paid  by  Brice  to  Gilpin,  who 
agreed  to  take  care  of  it  for  Brice;  and 
of  entries  made  In  Gilpin's  own  cash-book 
and  ledger  in  an  account  which  he  then 
kept  with  Brice,  and  in  which  Brice  was 
credited  with  numerous  items  of  money 
which  he  had  paid  to  Gilpin.  The  entries 
of  the  largest  of  these  items,  covering  the 
time  from  1871  to  1873,  and  amounting  to 
nearly  f2,000.  were  made  by  Gilpin  him- 
self In  his  own  handwriting,  and  all  of  the 
rest  were  made  from  entries  In  his  dia- 
ries. This  account  was  balanced  from 
time  to  time,  and  showed  on  its  face  that 
Gilpin  was  at  all  times  Indebted  to  Brice, 
instead  of  Brice  being  indebted  to  Gilpin, 
and  a  large  number  of  the  very  items 
which  the  plaintiff  was  permitted  to  re- 
cover a  verdict  for  appear  in  that  account 
as  being  payments  to  Brice,  simply  in  re- 
duction of  the  Items  of  cash  credited  on 
the  same  account  as  having  been  received 
by  Gilpin  from  Brice.  That  account  on 
the  books  of  Gilpin  commenced  by  a  credit 
to  Brice  of  f701.92  in  1871,  and  was  fol- 
lowed by  other  credits  for  cash  received 
from  Brice  down  to  September  18,  1873, 
■II  of  them  in  Gilpin's  own  handwriting, 
and  making  a  total  of  credits  of  almost 
91,900,  and  during  that  time  all  the  pay- 
ments made  by  Gilpin  to  or  for  Brice 
amounted  to  only  9818.19.  The  account 
was  balanced  on  November  21,  1873,  and 
the  balance  due  to  Brice  nt  tliat  date  on 
Gilpin's  ledger  account  was  f  1,075.40. 
That  balance  was  never  paid,  and  Gilpin 
at  all  times  remained  a  debtor  to  Brice 
to  the  end  of  the  account.  It  was  bal- 
anced again  on  Septembers,  1879,  and  again 
showed  a  balance  to  the  credit  of  Brice  of 
f310.40,  and  that  balance  was  never  paid. 
The  account,  carried  down  to  the  end  in 
1883,  still  sho  wed  a  balance4n  f  a  vor  of  Brice, 
although  not  a  <ilngle  dollar  of  interest 
was  credited  to  Brice,  and  although  there 
was  other  proof  of  the  paymen  t  of  very 
considerable  sums  by  Brice  to  Gilpin  which 
were  never  credited  to  Brice  on  Gilpin's 
books.  It  happens  that  very  nearly,  if 
not  quite,  all  of  the  payments  made  by 
Gilpin  to  Brlpe  which  make  up  the  pres- 
ent claim  of  the  plaintiff  are  the  very  pay- 
ments which  are  credited  to  Brice  on 
Gilpin's  books,  and  which  are  tlicre 
charged  against,  and  In  payment  of,  the 
debt  which  Gilpin  owed  to  Brice  accord- 
ing to  his  ownaccuunt.  On  Gilpin's  books 
these  very  items  lor  which  the  court  be- 
low not  only  permitted,  but  peremptorily 
directed,  a  most  unwilling  jury  to  retnm 
a  verdict  for  the  plaintiff,  are  simply 
items  which  go  In  reduction  of  Gilpin's 
debt  to  Brice.    Thus  the  account  charges 


Gilpin  with  a  balance  of  $1,075.40  In  favor 
of  Brice  on  November  21,  1873,  and  then 
reduces  that  balance  by  the  very  pay- 
ments which  largely  make  up  the  present 
verdict  to  9310.40,  on  September  H,  1879.  It 
has  now  resulted,  by  the  verdict  of  a  jury, 
that  while  the  plaintiff's  own  books  of 
account  show  that  the  plaintiff  is  In  reality 
a  debtor  to  the  defendant,  thedefendantis 
declared  to  be  a  debtor  to  the  plaintiff  in 
the  sum  of  91,492.93  on  January  13,1891. 
One  of  the  receipts  given  by  Gilpin  to 
Brice  was  on  December  10, 1870,  for  $613.- 
25,  and  the  receipt  says  it  is  "to  bear  inter- 
est from  date. "  No  Interest  on  that  sum 
was  ever  credited  to  Brice,  and  it  amount- 
ed at  the  time  of  his  verdict  to  over  9730. 
Another  Item  of  cash  received  from  Brice, 
and  credited  by  Gilpin  In  his  own  account, 
is  9800,  on  April  2,  1873,  and  is  credited 
thus,  "By  cash  to  be  Invested."  The  In- 
terest on  this  sum  at  the  time  of  the  ver- 
dict was  Just  about  9900.  Not  a  penny 
of  this  interest  was  credited  on  the  ac- 
count, and  it  thus  appears  by  Gilpin's 
own  account  that  the  Interest  alone 
which  he  was  apparently  bound  to  nay 
amounted  to  almost  91,600  on  two  item's 
alone,  and  was  more  than  enjugh  to 
cover  every  item  of  payment  made  by  Gil- 
pin to  Brice.  This  leaves  out  of  view  en- 
tirely all  the  other  payments  to  Gilpin  by 
Brice,  and  which  are  credited  on  Gilpin's 
books,  and  also  the  large  sums  proved 
to  have  been  paid,  and  which  do  not  ap- 
pear to  be  credited. 

It  may  well  be  asked  how  such  a  result 
as  the  verdict  in  this  case  could  be  accom- 
plished in  a  court  of  Justice.  On  the  trial, 
when  the  defendant's  proofs  were  offered 
In  evidence,  the  learned  court  below  was 
of  the  opinion  that  the  statute  of  limita- 
tions was  a  bar  to  all  items  more  than  six 
years  old,  and  aUo  that  there  was  no  evi- 
dence to  show  the  application  of  the  cred- 
its to  Brice  on  Gilpin's  books  to  the 
checks  and  receipts  given  in  evidence 
against  Brice,  and  therefore  rejected  the 
offers.  These  rulings  are  founded  upon  an 
entire  misconception  of  the  operation  of 
the  statute  of  limitations  in  such  a  case, 
and  also  upon  a  most  erroneous  view  of 
the  entries  in  Gilpin's  books.  Specifically 
and  directly  those  entries  do  show  the  ap- 
plication by  Gilpin  of  the  debts  charged 
against  Brice  to  the  payment  of  Brice's 
credits  charged  against  Gilpin.  The  same 
account,  and  on  the  same  book,  shows 
Brice  creditor  from  April,  1871,  to  De- 
cember 11,  1872,  in  amounts  aggregating 
9831.99,  and  debtor  in  amounts  aggravat- 
ing 9818.19;  and  yet  for  some  of  those 
very  debit  items,  although  extinguished 
by  Gilpin  himself  on  his  own  books,  a  ver- 
dict has  now  been  recorded  against  Brice 
by  the  process  of  excluding  his  credit  Items. 
But  that  is  not  the  worst  aspect  of  the 
account.  The  credit  items  inimediately 
following,  and  in  Gilpin's  own  handwrit- 
ing, are,  April  2, 1873,  "By  cash  to  be  de- 
posited, 9206;"  and  same  date,  "By  cash 
to  be  Invested,  9S0O;"  and  the  account, 
with  four  more  items  of  credit,  and  only 
one  of  debit,  is  closed  by  deducting  the  ag- 
gregate of  the  previous  debits,  9818.19,  and 
one  more  debit  charge  of  916.38,  from  the 
aggregate  of  credit  Items,  91|909.97,  and 
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leaving  a  balance  of  f  1,075.40  to  the  credit 
of  Brlee  on  November  21, 1873.  And  yet 
the  court  below  refused  to  allow  the  de- 
fendant to  show  this  state  of  facts.  It  is 
simply  Impossible  for  us  to  assent  to  any 
such  view  of  the  case,  or  to  permit  so 
grave  an  error  to  prevail.  As  a  matter  of 
course,  the  account,  on  its  face,  does 
show  the  very  thlngwhich  the  court  below 
said  it  did  not  show,  to-wlt,  the  applica- 
tion by  Gilpin  himself  of  Brlce's  debits  to 
Gilpin,  to  the  extinguishment  of  Gilpin's 
debits  to  Brice.  For  the  admissibility  of 
these  entries  in  evidence  it  is  not  at  all 
necessary  that  they  should  be  so  specific 
and  precise.  The  entries  made  by  Gilpin, 
or  appearing  on  his  books,  are  declara- 
tions against  his  interest,  and  are  compe- 
tent and  highly  persuasive  testimony 
against  the  present  claim.  For  that  rea- 
son alone  they  should  have  been  received. 
They  are  contemporaneous  with  the  items 
of  charge  against  Brlce,  sought  to  be  re- 
-covered in  the  present  case,  and  tend  to 
show  Indebtedness  by  Gilpin  to  Brice,  and 
for  that  reason  alone  they  are  admissible 
in  evidence:  and  it  is  for  the  jury,  and  not 
at  all  for  the  court,  to  say  whether  they 
relate  to  the  present  demand.  As  for  the 
statute  of  limitations,  it  has  nothing 
-whatever  to  do  with  the  case,  and  for 
different  reasons.  The  account  is  a  contin- 
uous and  running  account,  alleged  to  be, 
and  proof  given  to  show  that  it  was,  be- 
tween attorney  and  client,  never  settled 
by  the  attorney,  and  as  such  the  statute 
has  no  application.  McCoon  v.  Gal- 
braith,  29  Pa.  St.  293.  But  for  a  still  more 
potential  reason  it  could  not  posseibly  op- 
erate as  a  bar  to  Brlce's  claim  against 
Gilpin,  and  that  Is  that  theltems  of  charge 
against  Brice  were  Immediately  appropri- 
ated by  Gilpin  to  pay  his  own  Indebted- 
ness to  Brlce,  as  fully  appears  by  the  en- 
tries in  his  own  books.  But,  In  any  event, 
even  without  these  entries,  the  defendant 
having  offered  to  prove,  by  receipts  sighed 
by  Gilpin,  that,  prior  to  any  of  the  pay- 
ments of  money  by  Gilpin  to  Brice,  Gilpin 
bad  received  money  from  Brlce.  it  was  ex- 
clusively for  the  jury,  and  not  In  any 
sense  for  the  court,  to  say  whether  those 
payments  by  Gilpin  to  Brice  were  not  pay- 
ments of  Indebtedness  to  Brice,  and  there- 
fore the  defendant's  offers  of  proof  should 
have  been  received.  The  great  majority 
of  the  payments  by  Gilpin  to  Brlce  were 
proved  simply  by  checks  tor  small  sums 
payable  to  order.  There  ■was  no  proof 
that  they  were  loans  of  money.  There 
was  abundance  of  proof  outside  the  book 
entries  that  Gilpin  had  received,  and  con- 
tinued to  receive,  money  from  Brice  on  de- 
posit, or  to  Invest  it  for  him,  or  to  take 
care  of  it.  The  court  bad  no  right  to 
say,  as  a  matter  of  law,  that  the  checks 
from  Gilpin  to  Brice  were  for  moneys 
loaned  or  advanced,  and  then  refuse  to 
permit  the  defendant  to  prove  that  there 
was  indebtedness  from  Gilpin  to  Brice 
both  before  and  concurrently  with  the  giv- 
ing of  the  checks.  All  of  these  facts  were 
si>lely  for  the  jury  to  hear  and  decide;  and 
then  to  reject  these  offers  to  prove  such 
indebtedness,  on  the  ground  that  the  stat- 
ute of  limitations  was  a  bar,  was  a  most 
serious  error.    It  is  as  if  a  debtor  should 


borrow  a  thousand  dollars  from  bis  cred- 
itor, and  then,  during  17  succeeding  years, 
should  pay  his  creditor  f60  annually  by 
check  payable  to  order,  and  at  the  end  ot 
the  period  should  sue  his  creditor  for  the 
whole  $1,020  thus  paid, and,  when  thecred- 
Itor  offered  to  prove  that  prior  to  any  of 
these  payments  he  had  loaned  the  debtor 
a  thousand  dollars,  he  should  be  told  by 
the  court  that  such  proof  could  not  be  re- 
ceived, because  the  claim  would  be  barred 
by  the  statute.  And  so  the  unfortunate 
creditor  would,  by  this  method,  not  only 
lose  his  debt,  but  would  have  a  judgment 
recovered  against  him  for  $1,020  by  the 
peremptory  direction  of  a  court,  who 
would  not  permit  a  jury  to  inquire  wheth- 
er the  payments  were  not  payments  of  in- 
terest only,  each  one  of  which  would  be 
a  fresh  recognition  of  the  debt.  Upon  a 
careful  examinaticm  of  the  assignments  of 
error,  we  are  clearly  of  opinion  that  we 
must  sustain,  as  we  do,  the  Ist,  2d,  3d, 
6th,  8th,  12th,  and  13th  assignments. 
There  was  no  reason  why  the  testimony 
of  Mr.  Golden  should  be  rejected,  and  there 
was  every  reason  whj-  it  should  be  re- 
ceived. The  striking  out  of  the  testimony 
of  Charles  Nichols  was  the  gravest  error. 
He  proved  in  the  most  precise  and  posi- 
tive manner  the  payment  by  Brice  to  Gil- 
pin of  $1,150  in  September,  1873;  of  $250  on 
April  1,1874;  and  of  $250  in .  April,  1875; 
and  another  payment  of  $250,  the  date  of 
which  Is  not' given;  but  the  payments 
amounted  In  all  to  $1,900;  and  he  also  tes- 
tified that  Gilpin  ottered  to  take  care  of 
it  for  Brice.  The  testimony  was  received, 
and  was  before  the  jury,  and  most  dis- 
tinctly showed  an  Indebtedness  by  Gilpin 
to  Brice;  but  at  the  end  of  the  trial,  for 
some  unexplained  reason,  it  was  all  ruled 
out.  Had  the  defendant's  offers  of  testi- 
mony been  received,  as  they  should  have 
been,  we  would  also  hare  sustained  the 
4th,  5th,  7th,  9th,  and  10th  assignments, 
but,  the  evidence  ot  the  matters  covered 
by  these  assignments  having  been  rejected, 
the  questions  could  not  arise.  Judgment 
reversed,  and  venire  de  novo  awarded. 

.        (146  Pa.  St  604) 


Graham  v.  Pittsbckgh  &  L.  E.  R.  Co. 

(SwpremeCmirt  of  Pennsylvania.    Nov.  9, 1891.) 

Eminekv  Domain— CoMPBNSATroN—MBAsOBB 
OF  Damaqes. 

1.  Where  a  railroad  company  constructs  its 
road  across  a  farm  under  a  contested  claim  of 
title  in  fee,  and  this  claim  is  afterwards  decided 
against  it,  the  measure  of  damages  for  the  tak- 
ing of  the  land  is  the  difleienoe  between  the 
value  of  the  entire  farm  at  the  time  the  company 
filed  its  statutory  bond  for  the  payment  of  dam- 
ages in  the  condition  the  farm  vvas  in  when  the 
company  first  entered  ui>on  it  and  its  value  as 
affected  by  the  existence  of  the  road. 

2.  In  estimating  such  damages,  the  value  of 
the  farm  at  the  time  of  the  company's  entry  up- 
on it  is  not  to  be  considered. 

Appeal  from  court  ot  common  pleas, 
Lawrence  county. 

Action  by  Robert  Graham  against  the 
Pittsburgh  &  Lake  Erie  Railroad  Company 
to  assess  damages  for  land  taken  by  the 
company  lor  a  right  otway.  Plaintiff  ob- 
tained judgment  for  $185  damages,  and 
he  appeals.    Reversed. 

Appellant's  first   assignment    ot  error 
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%7aii  as  IoIIowb:  "(1)  The  court  erred  In 
refoBlns  plainttlf'a  offer,  and  nuBtaintng 
defendant's  objection,  which  offer  and  ob- 
jection, and  the  ruling  of  the  court,  are: 
'  Question.  What  did  you  consider  the  fair 
marlcet  value  of  your  farm  at  the  time 
this  road  ■  was  located  and  constructed. 
Immediately  afterwards  and  before?'" 
The  railroad's  bond  for  payment  ut  dam- 
ages was  filed  December  3,  18!)U. 

E.  T.  Kurtz  and  J.  Norman  Martla,  for 
appellant.  D.  B.  &  L.  T.  Kvrtt,  for  ap- 
pellee. 

Clark,  J.  The  plaintiff  is  the  owner  of 
a  tract  of  land  in  Mahoning  township, 
Lawrence  county,  through  which  former- 
ly passed  the  Ohio  &  Pennsylvania  Canal, 
H  small  portion  of  his  land  lying  between 
the  canal  and  the  Mahoning  river.  In  1873 
the  canal  was  abandoned,  and  In  Novem- 
ber, 1877,  the  Pittsburgh  &  Lake  Erie  Rail- 
road Company,  claiming  to  own  the  land 
occupied  by  the  canal,  entered  and  began 
the  construction  of  their  road,  which  was 
completed  in  the  fall  of  1878.  About  the 
year  1882  the  Pittsburgh,  Cleveland  &  To- 
ledo Railroad  Company  purchased  of  the 
plaintiff,  in  fee,  for  railroad  purposes,  a 
strip  of  land,  60  feet  in  width,  adjoining 
the  land  occupied  by  the  defendant,  and 
extending  across  the  entire  tract,  and 
built  their  railroad  thereon.  The  plaintiff 
subsequently  brought  un  ejectment  against 
the  Pittsburgh  &  Lake  Erie  Railroad  Com- 
pany, the  defendant,  to  settle  the  title  to 
the  strip  occupied  by  their  road,  formerly 
covered  by  the  canal,  and  recovered  a 
Judgment,  thereby  establishing  the  fact 
that  the  original  entry  by  the  defendant 
company  fortbe  construction  of  their  road 
was  a  trespass  upon  the  plaintiff's  land. 
The  subsequent  maintenance  of  the  road 
thereon  was  therefore  a  continuing  tres- 
pass, until  the  right  of  way  vested  in  the 
company,  on  the  approval  of  their  bond, 
on  the  3d  December,  1890.  For  redress  of 
the  injuries  resulting  from  this  invasion 
of  the  plaintiff's  rights,  he  had,  of  course, 
his  remedy  by  an  action  of  trespass.  Bor- 
ough of  Harrtsbnrgh  v.  Crangle,  3  Watts 
&  S.  460;  McCllnton  v.  Railroad  Co..  66 
Pa.  St.  404;  DImmick  v.  Brodhead,  75  Pa. 
St.  464.  The  effect  of  the  subsequent  stat- 
utory proceeding  to  assess  damages  was 
to  divest  the  title  as  of  the  date  of  filing 
the  bond.  In  the  action  of  trespass,  if  one 
had  been  brought,  the  plaintiff  would 
have  been  entitled  to  recover  damages  for 
the  tortious  entry,  and  for  any  Injuries  he 
suflered  from  that  date  until  the  title  of 
the  right  of  way  was  vested  in  the  com- 
pany, not  as  these  injuries  affected  the  val- 
ue of  the  land,  but  the  enjoyment  of  it; 
whereas,  in  the  proceeding  to  assess  dam- 
ages under  the  statute,  the  measure  of 
damages  would  be  computed  upon  the 
value  of  the  laud,  unaffected  by  the  ob- 
struction of  tlie  plaintiff's  road,  and  its 
value  as  affected  by  it.  The  action  of  tres- 
pass is  for  the  recovery  of  the  damages  ac- 
crued in  the  past,  while  the  assessment 
under  the  statute  is  for  the  price  of  a  per- 
manent right  or  privilege  to  be  enjoyed 
In  the  future;  but  that  price  must  be  set- 
tled upon  a  consideration  of  the  value  of 
the  land  at  the  time  of  its  lawful  appropri- 


ation, as  it  was,  on  the  condition  It  was, 
before  the  railroad  was  constructed,  and 
its  value  afterwards.  This  necessarily  in- 
volves a  knowledge  and  consideration  of 
the  condition  of  the  land  before  the  rail- 
road was  built,  for  although  the  dam- 
ages are  to  be  computed  as  of  the  date  of 
the  divestiture  of  the  plaintifTs  title  to 
the  right  of  way,  yet  It  is  plain  that  the 
land  must  be  valued  in  the  first  instance 
free  from  the  obstructlousof  the  plaintiff's 
road,  and  in  the  condition  in  which  the 
defendant  company  found  it  upon  their 
first  entry,  (Justice  v.  Railroad  Co.,  87  Pa. 
St.  28;)  for,  as  at  the  time  of  the  filing  of 
the  bond  the  plaintiff  had  established  hia 
right  to  the  property  free  from  the  ob- 
struction of  the  railroad,  he  has  a  right 
to  have  the  assessment  made  of  the  land 
In  that  state.  The  sale  to  the  Pittsburgh, 
Cleveland  &  Toledo  Railroad  Company 
was,  of  course,  made  under  stress  of  the 
conditions  affecting  the  land  at  the  time, 
and  may  have  been  for  a  much  less  consid- 
eration than  would  otherwise  have  been 
available;  non  cooatat  that  but  for  the 
appropriation  of  the  defendant's  right  of 
way  the  sale  of  the  adjacent  strip  would 
everhave  been  made,  for,  although  the  first 
appropriation  was  wrongful,  it  was  of  a 
mtinifestly  permanent  nature,  and  was 
capable  of  being  perfected  under  the  stat- 
ute. In  estimating  the  Injury  done  to  the 
plaintiff  in  the  taking  of  his  land  for  right 
of  way,  the  value  of  the  land,  unaffected 
by  the  construction  of  the  railroad,  is  nec- 
essarily.referable  to  some  previous  condi- 
tion, for  the  railroad,  &t  the  time  of  the 
filing  of  the  bond,  was  in  full  operation. 
We  must  go  back  to  the  time  of  original 
entry,  to  ascertain  the  condition  of  the 
land  upon  which  the  value  is  to  be  com- 
puted, or  of  the  date  of  the  actual  and 
lawful  appropriation.  What  was  the  con- 
dition of  the  land  when  the  railroad  com- 
pany first  entered  for  the  construction  of 
the  railroad?  What  was  its  value  in  that 
condition  on  the  3d  December,  1890,  unaf- 
fected by  the  railroad,  and  what  its  value 
as  affected  by  the  railroad?  The  difference 
would  be  the  proper  measure  of  damages. 
There  is  a  class  of  cases  in  which  the  com- 
pany has  been  held  to  havn  acquired  such  an 
entry  as  entitled  it  to  a  conditional  verdict 
or  decree,  and  an  assessment  of  damages 
made,  in  execution  of  the  company's  right. 
In  Railroad  Co.  v.  Warrell,  122  Pa.  St.  613, 
16  Atl.  Rep.  20,  the  parties  submitted  the 
assessment  of  damages  to  certain  persons 
named,  who  made  an  award,  and,  al- 
though the  amount  awarded  had  never 
been  paid,  yet  this  court  held  that"  by  the 
award,  and  the  agreement  on  which  It 
was  founded,"  the  company  "exhibited 
an  equity  which  properly  reduced  the 
judgment  to  a  conditional  one,  and  thus 
relieved  the  defendant  from  a  total  loss  of 
its  Improvements."  So  in  Railroad  Co.  v. 
Colwell,  IB  Atl.  Rep.  927,  (decided  at  the 
October  term,  1888,  and  not  oflicially  re- 
ported,) it  was  said:  "But  as  Colwell 
was  at  least  passively  derelict  In  know- 
ingly permitting  the  railroad  company  to 
occupy  and  put  its  improvements  on  bis 
land,  we  agree  that  it  would  be  inequita- 
ble tn  allow  the  Judgment  to  work  a  fof  • 
feiture  of  these  Improvements;"  and  exe- 
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cution  was  accordingly  stayed,  to  enable 
the  company  to  proceed  under  the  statute. 
In  Oliver  v.  Railroad  Co.,  181  Fa.  St.  408, 19 
Atl.  Rep.  47,  where  the  entry  was  under 
a  lease  from  the  life-tenant,  and  with  the 
knowledge  and  acquiescence  of  the  guard- 
tan  of  the  person  entitled  in  remainder, 
who  saw  the  expenditures  made  in  the 
construction  of  the  road,  it  was  held  that 
the  entry  so  made  could  not  be  treated  as 
a  trespass.  "In  all  the  cases,  however,  in 
whicb  the  entry  was  made  with  the  knowl- 
edge and  conHent  ot  the  owner,"  says  onr 
Brother  Williams  In  that  case,  " the  ac- 
tion has  been  treated  as  equitable  in  char, 
acter.  The  corporation,  having  been  per- 
mitted to  enter  in  advance  of  the  ascer- 
tainment  of  damages,  did  not  thereby 
lose  its  right  to  proceed  in  the  nsnal  man- 
uer  to  secure  their  adjustment  through 
the  courts,  and  the  action  of  ejectment  has 
been  sustained  as  a  means  of  quickening 
the  action  of  the  corporation  In  this  re- 
gard. While  the  owner  has  not  parted 
with  his  title  by  bis  own  conveyance,  or 
had  It  divested  by  proceedings  under  the 
statute, he  has  parted  with  the  possession 
under  circumstances,  and  permitted  ex- 
penditures upon  and  use  of  the  pro{>erty, 
ot  such  a  character  as  to  make  it  inequi- 
table for  him  to  resume  the  possession,  or 
to  defeat  the  rlgb  t  of  the  corporation  to 
proceed  nnder  the  statute,  and  add  to  its 
lawful  possession  a  lawful  title,  by  virtue 
of  a  compliance  with  its  provisions. "  In 
all  such  cases  as  we  have  cited,  the  assess- 
ment covers  the  entire  damages,  with  like 
effect  as  if  the  bond  was  filed  at  the  time 
of  the  original  entry.  The  title  of  the  rail- 
road company,  in  such  a  rase,  comes,  not 
through  the  proceeding  to  assess  thedam- 
agesibutthroughltsorigbial  entry  and  ap- 
propriation of  the  right  of  way,  with  the 
consent  or  without  the  objection  ot  the 
owner.  Lawrence's  .Appeal,  78  Pa.  St.  865. 
But  In  the  case  now  under  consideration 
the  defendant  entered,  at  the  outset,  un- 
der a  contested  claim  to  the  land,  In  fee. 
The  plaiutlff  brought  an  ejectment,  and 
the  title  was  held  to  be  In  him.  The  com- 
pany was  found  to  be  a  trespasser,  and 
was  answerable  as  a  trespasser  to  the 
extent  already  stated.  There  was  no  eq- 
uity exhibited,  nor  was  any  invoked, 
which  would  have  justifled  a  conditional 
Judgment;  the  damages  for  right  ol  way 
are  therefore  to  be  estimated  according  to 
the  general  mle  established  in  such  cases. 
The  2d,  3d,  4tb,  and  Rth  assignments  of 
error  are  sustained.  The  oRer  embraced 
in  the  1st  assignment  was  not  directed  to 
the  proper  subject  ot  Inquiry,  and  was 
therefore  not  admissible.  The  judgment 
ie  reversed,  and  a  venire  faeiaa  de  novo 
awarded. 


atf  Fa.  St  497) 

VanHORN  V.  MCNNBLL  et  sl. 

{Svipmme  Court  of  PenngylmanAa.  Nov.  9, 1891.) 

Bpbcifio  Fsbtorkakox — EvrOBNOE. 

Bpeciflo  pertormanoe  of  a  lost  written 
igreement  concerning  land  will  not  be  decreed 
where  the  only  evidence  as  to  the  terms  of  the 
igreement  is  given  by  a  witness  who  had  not 
teen  it  for  SS  years  before  the  trial,  and  who  only 
wofessed  to  be  able  to  Rive  what  ne  considered 
ta  principal  point*. 


Appeal  from  court  of  common  pleas, 
Lawrence  county. 

Ejectment  by  Robert  Vanhom  against 
Jamee  H.  Munnell  and  James  S.  Munnell, 
executors  of  Abraham  Vanhorn,  de- 
ceased, to  enforce  the  speciilc  performance 
of  a  written  agreement  between  himself 
and  defendants'  testator,  who  was  his 
father.  The  agreement  had  been  lust. 
Plaintiff  recovered  judgment.  Defendants 
appeal.    Beversed. 

idarttn  A  Gardner,  for  appellants.  J. 
Norman  Martin  and  D.  B.  &  L.  T.  Kurtx, 
for  appellee. 

MiTCHKLL.J.  Thlsactlon.belngbronght 
npon  a  lost  writing,  l^te  terms  of  which 
are  to  be  supplied  by  oral  testimony, 
must,  so  far  as  concerns  the  requirements 
of  proof,  stand  upon  the  same  basis  as  an 
action  upon  a  parol  contract.  For  spe- 
cific performanoe  In  such  cases,  it  is  indis- 
pensable to  prove,  by  the  most  clear  and 
Indisputable  ovldcnce.tfae  precise  terms  of 
the  agreement.  Sage  v.  McGuire,  4  Watts 
&  S.  288;  Mc Parson's  Appeal,  11  Pa.  St. 
503,  610.  And  this  necessarily  means  the 
whole  agreement.  Even  in  the  case  of  a 
writing,  this  court  reversed  a  decree  for 
specific  performance,  and  dismissed  the 
bill,  because,  among  other  reasons,  the 
writing  was  imperfect,  and  did  not  con- 
tain all  the  terms  the  grrantor  desired, 
(Brady's  Appeal,  66  Pa.  St.  277;)  and, 
the  remedy  by  ejectment  being  an  equita- 
ble action,  the  proof  must  conform  to  the 
required  standard  to  the  satisfaction  of 
the  judge,  who  tor  this  purpose  sits  as  a 
chancellor.  The  contract  in  the  present 
case  rests  upon  the  testimony  of  a  single 
witness,  who  wrote  it  about  28  years  be- 
fore he  was  called  to  testify,  and  had  not 
seen  its  contents  since.  He  says:  "I  nev- 
er saw  it  after  I  wrote  it,  except  the  out- 
side, just  that  once  I  gave  it  to  him.  I 
pntlt  away,  and  never  looked  at  It  again. 
Never  refreshed  ray  memory,  or  pretended 
to,  anything  about  It."  This,  of  course, 
bears  only  upon  the  credibility  of  the  evi- 
dence as  regards  its  probable  accuracy, 
bat  it  emphasizes  the  uncertainty  of  the 
testimony  which  follows.  When  asked  to 
state  the  contents  of  the  agreement,  he 
answered:  "Well,  it  is  so  long  ago  that 
I  can't  say  that  I  can  do  so,  only  I  will 
state  to  the  best  of  my  recollection,  that  is 
all;  the  details  I  cannot  recollect.  There 
are  some  things  that  I  know,  and  some 
things  that  I  do  not  recollect.  What  I 
recollect  I  will  give,  and  what  I  don't 
know  or  don't  recollect  I  won't  give.  In 
the  first  place,  Mr.  Vanhom— Mr.  Robert 
Vanhom—  was  to  farm  the  place,  to  do 
all  the  work;  and  he  was  to  provide,  as 
tar  as  my  recollection  serves  me,  half  the. 
seed,— all  the  work  and  half  the  seed,— and 
he  was  to  get  half  the  pasture.  The  old 
man  was  to  provide  the  other  half  of  the 
seed,  and  get  the  other  half  of  the  past- 
ure, and  at  the  old  man's  death,— provid- 
ed it  continued  until  that  time,  of  course, 
—at  the  old  man's  death  Robert  was  to 
get  the  place.  The  old  lady  was  to  be 
kept,  and  I  think  she  was  to  have  kept 
for  her  two  cows  and  a  tew  sheep,  six, 
may  be,  or  something  like  that.  That 
is  all   I  can  recollect.    There  may  have 
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been  other  things  In  the  agreement,  but 
I  can't  tell  you  what  they  were.  Ques- 
tion. You  rton't  say  that  there  was  any 
others?  Answer.  No,  sir;  I  don't  say 
that  there  was  any  others.  Q.  That  Is 
the  whole  of  the  agreement?  A.  Yes,  sir; 
as  lar  as  my  impression  will  serve  me. " 
And  then,  upon  cross-examination,  he 
said,  further;  "These  bequests  that  I 
beard  read  here,  I  don't  recollect  any  of 
them.  There  may  have  been  something 
of  the  l{ind.  Q.  Do  you  Icnow  whether 
there  was  any  bequests  in  that  agree- 
ment? A.  I  don't  recollect  that  there 
was.  There  mi^ht  possibly  bare  been,  be- 
cause that  was  the  immaterial  part  of  it 
to  me.  Q.  You  have  no  recollection  that 
there  was  any  bequests  in  it?  A.  No,  sir; 
I  have  told  you  all  that  1  can  rei-ollect 
that  I  think:  was  there.  There  may  have 
been  some  other  things  there.  It  is  the 
principal  points  only  that  were  left  on 
my  mind." 

Upon  this  testimony,  it  is  perfectly  clear 
that  the  witness  did  not  undertake  to  re- 
call the  whole  of  the  agreement,  only 
what  he  considered  the  principal  points. 
This,  by  the  settled  rules  of  evidence,  was 
insufBclent.  In  Dennis  v.  Barber,  0  Serg. 
&  R.  420,  an  extract  from  a  letter  was  held 
inadmissible,  though  the  witness  who 
made  the  copy  (a  member  of  the  bar  and 
counsel  in  the  case)  offered  to  prove  that 
there  was  nothing  else  in  the  letter  rela- 
tive to  the  business  in  question.  And  to 
the  same  effect  is  Coxe  v.  England,  65  Pa. 
St.  212,  223.  But,  taking  the  agreement  a« 
testified  to.  It  fails  short  of  the  require- 
ments as  to  precision  of  terms.  The  wit- 
ness says,  "at  the  old  man's  death, — 
provided  that  itcontinued  until  that  time, 
of  course,— at  the  old  man'«  death  Robert 
was  to  get  the  place."  On  the  face  of 
this  testimony  it  looks  as  if  the  proviso 
as  to  continuance  till  the  old  man's  death 
was  an  inference  of  the  witness  rather 
than  a  term  of  the  contract,  but,  taking 
it  as  the  latter,  how  can  it  be  told  with 
any  certainty  what  was  the  present  inter- 
est acquired  by  Robert?  At  most,  it 
could  be  only  an  executory  and  inchoate 
equity,  depending  on  fulflllnient  of  the 
condltion«  during  the  father's  life.  But 
suppose  Robert  died  first,  had  he  an  in- 
terest that  descended  to  his  heirs,  and 
could  they  step  in  and  fill  out  the  rest  of 
the  consideration,  or  did  it  lapse,  and 
leave  the  old  man  tree  to  contract  with 
another?  At  the  old  man's  death  Robert 
was  to  get  the  place.  How  was  he  to 
get  it?  By  will,  by  conveyance  under  or- 
.  der  of  court  founded  on  this  contract,  or 
by  an  action  like  the  present,  on  proof  of 
performance  of  the  consideration  ?  With- 
out more  precise  terms  of  the  contract 
than  the  witness  gives  uh,  none  of  these 
questions  can  be  answered  except  by  con- 
jecture. Again :  "  The  old  lady  was  to  be 
kept,  and  I  think  she  was  to  have  kept 
for  her  two  cows  and  a  few  sheep, — six, 
may  be,  or  something  like  that."  How 
vague  this  is,  and  how  important  may 
be  the  "other  things"  which  the  witness 
says  may  have  been  in  the  agreement,  but 
he  does  not  recollect,  may  be  judged  by  the 
testimony  of  A.  W.  Vanhorn,  son  of  the 
plaintiff,  and  called  by  him  to  prove  per- 


formance, who  testified  that  his  grand- 
father told  him  the  terms  of  the  agree- 
ment, his  father  being  present,  and  that 
"there  was  $450  to  go  to  my  grandmoth- 
er; it  was  what  she  had  in  the  place; 
*  *  *  and  Rachel  wa«  to  get  f  200,  and 
the  rest  of  them,  Henry  $100,  and  Catha- 
rine $100."  As  already  said,  the  contract 
rests  upon  the  testimony  of  Burton.  The 
corroborative  testimony  of  Tl^ompson 
and  A.  W.  Vanhorn,  as  to  the  existence 
of  an  agreement  of  some  kind,  adds  noth- 
ing to  the  precision  ol  its  terms;  while 
that  of  A.  W.  Vanhorn  gives  a  convinc- 
ing illustration  of  the  radical  efficiency  of 
Burton '<).  The  defendants'  sixth  point 
should  have  been  affirmed,  and  a  verdict 
directed  In  their  favor.  As  this  ends  the 
case,  it  is  not  necessary  to  notice  the  oth- 
er points.    Judgment  reversed. 


a«  Pa.  St  4I0> 

Spbingkr  et  Hi.  V.  Citizens'  Natural 

Gas  Co. 

(Supreme  Court  of  Penn»ylvania.    Nov.  9, 1891.) 

LaNOLOHO  Ain>  TSNAKT — FOBFEITDBB — COHBTI- 

TUTiONAii  Law — Minino  Lease. 

1.  A  lease  of  land  for  the  sole  purpose  of 
operating  for  oil  and  gas  provided  that  the  lessor 
(who  continued  in  jjossession^  should  receive  a 
certain  sum  upon  its  execution,  and  a  further 
sum  if  a  well  was  not  completed  witbin  six 
months,  and  other  sums  for  delays  in  the  worli  of 
development  by  the  lessee,  and  finally  that  a 
failure  to  complete  any  well,  or  to  make  any  pay- 
ment, within  the  time  specified,  should  render 
the  lease  void.  Seld,  that  the  lessor,  thoug-h  in 
possession,  could  waive  the  forfeiture,  and,  af- 
firming the  continuance  of  the  contract,  recover 
the  several  sums  agreed  to  be  paid  for  the  de- 
fault of  the  lessee,  although  the  land  contained 
neither  oil  nor  gas.  Ray  v.  Gas  Co.,  (Pa.  Sup.) 
20  Atl.  Rep.  1065,  followed. 

2.  The  law,  as  declared  by  a  decision  of  the 
supreme  court,  when  sucb  decision  is  not  a  con- 
struction of  a  statute,  does  not  enter  Into  con- 
tracts made  thereafter,  and  the  subsequent  re- 
versal of  the  decisioii  does  not  therefore  Impair 
the  obligation  of  contracts  in  contravention  of 
Const.  U.  B.  art.  1,  i  10.  Ray  v.  Gas  Co.,  (Pa. 
Bup.)  80  Atl.  Rep.  1065,  followed. 

8.  An  oral  explanatiun  between  the  lessee  and 
one  of  several  joint  lessors  as  to  tbe  construction 
of  a  clause  in  the  lease  cannot  affect  the  liabil- 
lty,of  an  assignee  of  the  lessee,  who  knew  noth- 
ing of  such  oral  explanation  when  he  took  the  as- 
signment. 

4.  Where  one  of  several  lessors  is  an  adult 
and  the  others  minors,  a  statement  made  by  the 
guardian  of  the  minors  to  an  agent  of  the  lessee, 
to  the  effect  that  the  lease  was  ended,  does  not 
constitute  an  ulectlon  by  the  lessors  to  forfeit  the 
lease  wbere  such  statement  is  not  made  with 
the  consent  of  tbe  adult  lessor  or  of  the  orphans' 
court. 

Appeal  from  court  of  common  pleas, 
Beaver  couuty;  Wickham,  Judge. 

Ansumpsit  by  Hannah  Springer,  Arsula 
R.  Springer,  and  James  H.  Springer,  as 
guardian  of  Effa  M.  Springer,  against  the 
CMtizeus'  Natural  Gas  Company  upon  a 
lease.  Judgment  for  plaintiffs  forwant  of 
a  8ufl3cient  affidavit  of  defense.  Defendant 
appeals.     Affirmed. 

The  lease  sued  on  reads  as  follows: 
"This  lease,  made  the  17th  day  of  Decem- 
ber, A.  D.  1886,  by  and  between  •  •  • 
of  the  first  part,  and  •  •  •  of  the  second 
part,  witnesscth,  that  tbe  said  parties  of 
the  first  part,  in  consideration  of  the 
stipulations,  rents,  and  covenants  herein- 
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after  couta!ned,  on  the  part  of  the  said 
party  o(  the  second  part,  bis  execntors, 
-adminlHtratorB,  and  aaslgns,  to  be  paid, 
kept,  and  performed,  have  granted,  de- 
mised, and  let  unto  the  said  party  of  the 
second  part,  his  executors,  administrators, 
and  assigns,  for  the  sole  and  only  purpose 
of  drilling  and  operating  wells,  a;nd  stor- 
ing, transporting,  and  conveying  petrole- 
um oil  or  gas  through,  over,  and  from  ail 
that  certain  tract  of  land;  *  *  *  to 
have  and  to  hold  the  said  premises,  for  the 
said  purpose  only,  unto  the  party  of  the 
second  part,  his  executors,  administra- 
tors, and  assigns,  for,  during,  and  until 
the  full  term  of  five  years  nest  ensuing 
the  day  and  ,vear  above  written,  and  as 
much  longer  as  gas  or  nil  is  produced  in 
paying  quantities.  The  said  party  of  the 
second  part  hereby  covenants,  in  consid- 
eration of  the  said  grant  and  demise,  to 
deliver  unto  the  said  parties  of  the  first 
part,  their  heirs  and  successors  and  as- 
signs, the  full  and  equal  one-eighth  part 
of  the  petroleum  oil  discovered  and  pro- 
'  duced  on  the  premises  herein  leased,  but 
the  royalty  shall  be  one-sixth  on  all  wells 
over  20  and  less  than  40  bbls..  and  one- 
fourth  on  all  wells  producing  daily  over  40 
barrels,  and  deliver  the  same  in  pipe-lines 
to  the  credit  of  the  parties  of  the  first  part 
free  of  charge.  It  is  further  agreed  that 
If  gas  is  obtained  in  sufficient  quantities 
and  utilised,  the  consideration  in  full  to 
the  parties  of  the  first  part  shall  be  five 
hundred  dollars  for  each  and  every  well 
drilled  on  the  premises  herein  described,  per 
annum,  payable  within  sixty  days  after 
completion  of  such  well,  and  thereafter 
yearly  In  advance  •  •  ».  The  said 
party  of  the  second  part  further  agrees  to 
pay  to  the  said  parties  of  the  first  part  one 
hundred  dollars  on  the  execution  ot  this 
agreement  and  onehundred  dollars  on  the 
conflrmntion  ot  the  same  by  the  court; 
and,  further,  to  furnish  parties  of  the  first 
part  or  assigns  gas  in  the  mansion-house 
on  said  tract  of  land,  free  of  cost  or 
charge.  •  •  •  The  said  parties  of  the 
first  part  to  fully  use  and  enjoy  the  said 
premises  for  the  purpose  of  tillage,  except 
such  part  as  shall  be  necessary  for  said  op- 
erating purposes.  The  said  party  of  the 
second  part  Is  further  to  have  the  privi- 
lege nt  using  sufficient  water  from  the 
premises  herein  leased  to  run  the  neces- 
sary engines,  and  the  right  to  remove  all 
machinery  and  fixtures  placed  on  said 
premises  by  them.  Operations  on  the 
above-described  premises  shall  be  com- 
menced and  one  well  completed  within  six 
months  from  the  date  hereof,  and,  in  case 
of  a  failure  to  complete  one  well  within 
such  time,  the  party  of  the  second  part 
hereby  agrees  to  pay  to  parties  of  the  first 
partfor  such  delay  the  sum  of  three  hun- 
dred dollars  within  three  days  after  the 
time  for  completing  such  well  as  above 
specified,  payable  at  above-mentioned 
national  bank,  and  two  hundred  and  fifty 
dollars  seml-anuuolly  thereafter  In  ad- 
vance until  one  well  shall  be  completed; 
and  the  parties  of  the  first  part  hereby 
agree  to  accept  such  sum  as  full  considera- 
tion and  payment  for  such  semi-yearly  de- 
lay until  one  well  shall  be  completed,  and 
a  failure  to  complete  one  well,  or  to  make 


any  of  such  payments  In  this  lease  men- 
tioned within  such  time  and  at  such  place 
as  above  mentioned,  renders  this  lease 
null  and  void,  and  to  remain  without 
effect  between  the  parties  beret :>.  If  a 
gas-well  shall  be  obtained,  producing  in 
paying  quantities,  the  said  party  of  the 
second  part  hereby  agrees  to  drill  a  second 
well  within  eighteen  months  after  the  ob- 
taining of  said  first  well,  producing  as 
aforesaid.  If  at  anytime  after  operations 
shall  have  been  commenced  by  said  sec- 
ond party  he  or  his  heirs  or  assigns  shall 
cease  to  operate  or  produce  either  gas  or 
oil  for  the  space  ot  thirty  days,  then  this 
lease  shall  be  forfeited.  Said  second  party 
hereby  agrees  to  pay  all  taxes  arising 
from  an  increased  valuation  of  the  prem- 
ises occasioned  by  said  gas  or  oil  opera- 
tions. It  is  understood  by  and  between 
the  parties  to  this  agreement  that  all  con- 
ditions l>etween  the  parties  hereto  shall 
extend  to  their  heirs,  executors,  and  as- 
signs.   •    •    •" 

The  original  aflldavit  of  defense  was  in 
the  following  form :  "Beaver  county, set. : 
Personally  appeared  before  me,  a  justice 
of  the  peace,  George  McHattie,  who,  being 
by  me  dulv  sworn  according  to  law,  on 
oath  says  that  be  is  president  of  the  Oltl- 
aens'  Natural  Gas  Company,  a  corpora- 
tion of  Pennsylvania, and  defendant  herein, 
and  that  said  defendant,  as  he,  afliant,  is 
informed,  advised,  believes,  and  expects 
to  be  able  to  prove  at  the  trial  of  this 
case,  has  a  just  and  legal  defense  to  the 
whole  of  plaintiffs'  claim  or  demand,  the 
nature  and  character  ot  which  said  de- 
fense is  as  follows:  (1)  The  writing, 
lease,  or  agreement  referred  to  by  the 
plaintiffs  was  between  said  plaintiffs  and 
E.  L.  Barton;  and  at  the  time  It  was 
made  Mrs.  Hannah  Springer,  who  as- 
sumed to  act  for  all  the  parties,  and  who 
weis  on  the  farm,  insisted  upon  the  clause 
of  lorielture;  wanted  it  distinctly  under- 
stood, and  had  the  same  interlined  In  the 
usual  printed  form  of  lease,  which  was 
signed  by  said  Barton;  and  the  oral  ex- 
planation and  agreement  between  the 
parties  was  that  a  failure  to  perform  any 
one  of  the  covenants  forfeited  the  lease 
immediately.  (2)  The  only  estate  which 
either  said  Barton  or  defendant  have  had 
in  the  Springer  farm  has  been  simply  an 
option  or  privilege  to  drill  wells,  for 
which  9500  has  been  paid ;  and  the  plain- 
tiffs have  ever  since  remained  in  open,  vis- 
ible, and  notorious  possession  thereof, 
defendant  never  having  made  further  pay- 
ment or  drilled  a  well  or  wells  thereon. 
(3)  Afl3ant  further  says  that  he  is  in- 
formed and  believes  the  information  to  be 
true  that  some  time  in  the  fall  or  winter 
of  1888  defendant's  agent  called  upon 
James  Springer,  one  of  said  plaintiffs,  in 
relation  to  said  lease,  who  declared  that 
the  same  was  ended  and  void,  and  that 
they  (plaintiffs)  had  no  claim  thereunder, 
and  that  the  Citizens'  Na-tural  Gas  Com- 
pany was  owing  them  nothing  whatever 
on  account  ot  rent,  etc.  Affiant  further 
says  that  no  claim,  pretense,  or  demand 
has  been  made  that  defendant  was  owing 
plaintiff,  until  recently,  and  that  there  is 
nothing  whatever  due  to  said  plaintiff 
under  and  by  reason  of  said  agreement 
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or  lease,  eapecially  ae  explained  and  un- 
derstood between  the  parties  thereto  at 
tbe  time  the  agreement  was  made,  and  as 
well  known  by  said  plalntlffa  at  the  time. 
(4)  Affiant  {Drther  says  that  he  la  advised 
that  said  defendant  company  is  not  liable 
to  said  plaintlfls  for  any  amoont  what- 
ever, and  the  action,  U  said  plaintiffs  had 
or  have  any,  sbonld  be  against  said  Bar- 
ton.thegrantee  andersald  writing;,  lea8e,6r 
conveyance.  (5)  Affiant  turtbersays  that 
he  Is  informed,  advised,  and  believes  that  at 
the  time  of  making  the  writing  apou  which 
suit  la  brought  the  laws  of  Pennsylvania 
and  tbe  United  States  were  in  force,  and 
consequently  became  a  part  of  tbe  con- 
tract and  entered  Into  tbe  same,  and 
that.iuasmDch  as  said  contract  contained 
a  forfeiture  clause,  which  was  fully  under- 
stood, urged,  and  insisted  apon  by  plain- 
tiffs, tbe  substance  of  which  being  as  fol- 
lows: 'And  a  failure  to  complete  one  well 
or  to  make  any  of  such  payments  ["in 
this  lease  mentioned"  interlined]  within 
such  time  and  at  such  place  as  above 
mentioned  renders  this  lease  null  and 
void,  and  to  remain  without  effect  be- 
tween tbe  parties  hereto,'— then  upon  said 
declared  and  admitted  forfeiture  said 
wilting,  lease,  or  agreement  became  ipao 
facto  ended  and  determined,  both  as  to 
the  lessor  and  lessee,  and  no  action  what- 
ever could  be  sustained  thereunder.  Affi- 
ant is  informed  and  believes  both  plain- 
tilts  and  said  Barton  relied  upon  this  as 
the  law  of  Pennsylvania  at  the  time  of 
tbeezecation  of  said  writing  sued  upon; 
and  if  it  is  now  held  that  the  option  to 
determine  said  lease  or  writing,  or  that, 
if  such  option  wau  entirely  with  tbe  plain- 
tlfls,  lessors,  said  Barton  would  not  have 
niteied  into  the  same,  and  that  to  so 
hold  will  be  to  reverse  the  law  and  in 
contravention  of  article  1,  S  10i  of  the  con- 
stitution of  the  United  States,  which  pro- 
vides: 'No  state  shall  pass  any  law  im- 
pairing the  obligations  of  contracts.'  (C) 
Affiant  makes  proffer  to  this  honorable 
court  of  the  Original  writing,  lease,  or 
agreement  sued  upon,  now  in  the  hands 
of  said  defendant  company,  but  insists 
that  said  company  is  not  liable  in  any 
manner  whatever  thereunder,  and  that  it 
has  never  assumed  any  liability  to  pay 
any  amount  or  amounts  of  money  to  the 
grantors  which  might  become  due  by  the 
grantee,  said  Barton.  Affiant  further 
says  that  the  foregoing  statement  of  facts 
is  made  upon  Information  which  he  verily 
believes  to  be  true.  Geo.  McHattib, 
Pree. "  Afterwards  the  following  supple- 
mental affidavit  of  defense  was  made: 
"Beaver  county,  set.:  George  McHattie 
being  duly  sworn,  saya  that  *  *  *  he 
believes  and  expects  to  be  able  to  prove  by 
competent  witneBses  upon  the  trial  of  tbe 
suit  that,  althoagb  tbe  said  E.  L.  Barton 
paid  flOO  at  the  time  of  the  delivery  of 
said  lease,  it  was  soon  thereafter  dis- 
covered that  the  territory  was  worthless 
tor  either  oil  or  gas,  and  the  drilling  of  n 
well  or  wells  was  abandoned  by  said 
Barton  and  said  defendantcompany ;  and 
that  the  said  leased  land  did  not  contain 
either  gas  or  oil  in  paying  quantities  at 
the  time  of  the  execution  of  tbe  lease  upon 
which  suit  ia  now  Instituted. " 


The  opinion  of  the  lower  court  was  as 
follows: 

"The  defenses  set  up  in  this  ease  are 
numerous,  and  some  ut  them  rather  vague. 

"1.  It  is  alleged  tbat  Hannah  Springer, 
'who  assumed  to  act  for  all  the  parties,' 
insisted  on  having  the  forfeiture  clause 
-inserted  In  tbe  lease,  and  tbat '  the  oral 
explanation  and  agreement  between  the 
parties  was  tbat  a  failure  to  perform  any 
one  of  the  covenants  forfeited  tiie  lease 
immediately.'  It  will  at  once  be  observed 
that  it  is  not  asserted  that  Hannah 
Springer  waa  in  fact  the  agent  for  tbe 
other  lessors,  or  bad  any  authority  to 
act  for  them.  Furthermore,  she  could  not 
act  for  any  one  save  herself,  as  her  co- 
lessors  were  minors,  and  their  contract, 
in  effect,  was  made  tor  them  by  the  or- 
phans' court.  It  is  not  pretended  tbat 
the  court  knew  of  any  agreement  except 
the  one  In  writing.  Again,  tbe  alleged 
oral  agreement  is  In  reality  nothing  more 
or  less  than  the  written  forielture  clause 
put  in  different  words,  and  must,  there- 
fore, receive  a  like  construction.  It  may 
be  added  tbat,  so  far  as  the  affidavits  Ol 
defense  show,  the  defendant  company, 
when  it  took  an  assignment  of  the  writ- 
ten lease,  knew  nothing  of  the  oral  agree- 
mant,  and  therefore  could  not  have  been 
mlbled  r>y  It. 

"  2.  The  second  defense  is  met  by  tbe  de- 
cision in  Ray  v.  Qas  Go,,  (Pa. Sup.)  20  Atl. 
Rep.  1065. 

"8.  To  begin  with,  the  third  d^ense  is 
too  vaguely  stated.  The  'defendant's 
agent' calling  on  James  Springer  'in  re- 
lation to  said  lease'  is  rather  an  indefinite 
sort  of  proceeding.  Who  was  the  defend- 
ant's agent?  What  was  he  anthorised 
to  do  or  say  in  relation  to  the  lease? 
Was  James  Springer  visited  in  his  capac- 
ity as  guardian  ?  Was  he  still  guardian 
of  Arsula  Springer,  or  had  she  arrived  at 
full  age?  These  things  are  all  left  to  sur- 
mise. Moreover,  what .  he  is  alleged  to 
have  said  may  be  more  easily  understood 
as  a  mere  expression  of  opinion  as  to  tbe 
legal  5tA^os  of  the  parties  under  the  for- 
feiture clause  than  as  a  declaration  of  for- 
feiture. It  must  be  borne  in  mind,  too, 
that,  even  If  James  Springer  could,  as  ta 
his  ward  or  wards,  without  leave  of  the 
orphans'  court,  annni  tbe  contract,  he 
could  hardly  do  so  without  the  consent 
of  Hannah  Springer.  The  snbject-mat- 
ter  of  the  contract  Is  not  divisible.  Leav- 
ing; out  of  view  the  effect  of  an  actual  ex- 
clusion of  the  defendant  from  tbe  leased 
premises  by  one  of  tbe  lessors,  it  may  be 
doubted  (but  need  not  be  decided)  tbat  a 
mere  oral  declaration  of  forfeiture,  made 
by  one  lessor  without  the  assent  or  con- 
trary to  tbe  wish  of  tbe  other  or  others, 
would  suffice  to  annal  tbe  lease. 

"4.  The  fourth  defense  is  simply  a  gen- 
eral denial  of  liability,  and  hence  need  not 
be  further  considered. 

"6.  The  filth  defenise  was  held  insufficient 
in  Ray  v.  Gas  Co.,  above  cited. 

"6.  The  last  matter  of  detopse  is  con- 
tained in  the  allegation  tbat '  soon  *  after 
the  lease  was  made  it  was  'discovered 
that  the  territory  was  worthless  for 
either  oil  or  gas.'  Here  is  another  Indef- 
inite allegation.    How  soon  was  the  dis- 
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covory  made?  'Soon'- Is  a  relatlTe  term. 
The  period  It  la  Intended  to  Indicate  Is  and 
can  be  known  only  to  bim  who  UBca  It. 
Does  it,  in  the  present  case,  mean  weeks, 
months,  or  years?  Certainly,  so  Ions  as 
the  existence  ol  gas  or  oil  in  the  premises 
was  a  matter  ot  doubt,  the  lesHors  were 
entitled  to  have  a  test-well  drilled,  or  to 
receive  tbe  compensation  agreed  on  for 
tbe  delay.  It  is  Impossible  to  learn  from 
the  affidavit  of  defense  when  the  discov- 
ery therein  alleged  was  made.  Therefore 
'  this  branch  of  the  defense  may  be  dis- 
missed as  too  vague  tor  consideration. 
I  do  not  think,  however,  that  the  fact  of 
there  being  no  oil  or  gqs  in  the  land,  no 
matter  bow  soon  fonnd  out,  conld  avail 
the  defendant.  The  icssors  were  entitled 
to  Insist  that  this  fact  should  be  made 
manifest  in  the  very  manner  agreed  upon, 
or  to  demand  the  sums  stipulated  to  be 
paid  for  delay.  The  covenant  on  this  sub- 
ject is  absolate  and  nniiualified,  and  pro- 
vides for  the  doing  of  nothing  that  is  ille- 
gal or  iuipoasible.  If  a  clear,  positivecove. 
nant,like  tbe  one  before  us,  to  do  a  lawful 
thing  orpayacertain  sum  of  moneyfornot 
doingit,  can  be  evaded  by  showing  that 
the  i>erformance  of  tlie  act  would  not  ben- 
efit tbe  covenantee,  it  is  bard  to  tell  where 
we  conld  properly  stop  In  applyinz  the 
rule.  We  might  presently  reach  a  point 
where  an  action  for  liquidated  damagesfor 
breach  of  an  agreement  not  to  engage  in  a 
certain  business  within  designated  limits 
might  be  defeated  by  proving  that  every 
one  condncting  the  same  business  in  the 
neighborhood  had  been  losing  money, 
and,  for  reasons  shown,  would  probably 
continue  to  do  so.  ,  The  rule  adopted  by 
this  court  in  Holmes  v.  Lawrence  Natural 
Gas  Company,  No.  )28,  June  term,  1S90,  la 
not  applicable  here.  In  that  case  the 
lessor  was  to  be  paid  only  for  oil  or  gas 
actually  found  and  used.  While  there 
was  a  covenant  that  the  lessee  should 
drill  a  second  well,  it  was  not  stipulated 
that  anything  should  be  paid  for  failure 
to  do  so ;  hence  the  only  way  in  which 
the  plaintiff  could  possibly  prove  any 
damages  was  by  showing  that  there  was 
oil  or  gas  in  bis  land  which  could  and 
would  have  been  obtained  and  utilized  by 
putting  down  another  well.  In  the  case 
at  bar,  however,  the  damages  for  delaying 
to  drill  are  fixed  and  liquidated  by  the 
parties  themselves  in  their  agreement. 
Only  In  this  way,  or  by  reserving  a  rent, 
can  tbe  land-owner  make  himself  sure  ot 
any  compensation  whatever  for  allow- 
ing an  oil  or  gas  lease  to  become  and  re- 
main an  incumbrance  on  bis  property. 
Such  an  incumbrance  may  often  prove  a 
source  of  annoyance  and  loss,  and,  not- 
withstanding provisions  tor  forfeiture,  is 
generally  more  easy  to  create  than  to  get 
rid  of.  There  was  nothing  morally  or 
legally  wrong  in  the  lessors  here  Insisting 
on  a  covenant  which  might,  although  in 
a  manner  not  contemplated  by  the  lessee, 
bring  them  some  return  for  giving  the 
lease.  We  must  remember  that  every- 
thing in  this  covenant  was  intended  for 
Ibelr  benefit,  and  that,  therelure,  they 
have  a  right  to  get  what  they  can  out  of 
it.  We  are  not  Justified  in  assuming  that 
they  did  not,  when  tbe  lease  was  made. 


look  forward  to  thewrtalnsaml-annnal 
gain  that  wonld  result  to  them,  tf  tbe 
lessee,  despairing  of  finding  either  oil  or 
gas,  would  elect  to  pay  each  and  all  of  tbe 
sums  to  be  paid  for  delay,  rather  than 
expend  even  a  greater  sum  than  their  ag- 
gregate In  drilling  a  well  which  would  be 
aseless  to  him.  In  brief,  the  lessors  had 
a  possibility  of  large  profit  if  tbe  well  were 
pot  down,  and  a  certainty  of  some  profit 
U  it  were  not.  That  the  contract  may 
have  proved  a  losing  one  to  the  lessee  or 
his  assignee,  tbe  defendant,  is  neither  here 
nor  there.  To  qnote  the  popular  saying, 
'a  contract  is  a  contract.' and  no  sufB- 
dent  reason  appears  why  the  one  under 
consideration  should  not  be  enforced." 

J.  P.  Blair  and  A.  H,  Clarke,  for  appel- 
lant.   A.  S.  A  W,  S.  Moore,  for  appellees. 

Feb  Curiam.  This  Judgment  is  affirmed 
upon  the  opinion  of  the  learned  Jadge  of 
the  court  below. 


CLARK  e*  a/.  V.  Pennsylvania  R.  Co. 
(Supreme  Court  <tf  Penntylvainia.  Kov.  9, 1891.) 

KiSABIAN  RiOBTS  —  DiVBBSIOjr  OF  WaTBB— 

Daxaoss. 

1.  The  owner  ot  land  thipugh  which  flows  » 
stream  ot  water  suitable  tor  a  mill-site,  bnt  on 
which  there  is  no  mill,  may  recover,  from  one  who 
diverts  the  water,  any  actual  injury  he  suiters 
therefrom  in  the  enjoyment  of  his  land,  but  can- 
not recover  for  the  loss  of  water-power  trhlch  he 
has  neltber  used  nor  attempted  to  use. 

3.  A  railroad  company  has  no  right  to  take 
water  trom  a  running  stream  to  the  injury  ot 
riparian  owners,  without  compensating  tnem 
therefor,  even  though  the  use  ot  suoh  water  is 
essential  to  the  operation  ot  the  road. 

Appeal  trom  court  of  common  pleas, 
Westmoreland  county. 

Action  ot  trespass  brought  by  Paul 
Caark,  Dixon  Bennett,  and  N.  J.  Bennett 
against  the  Pennsylvania  Railroad  Com- 
pany to  recover  damages  to  a  mill-site  by 
reason  ot  tbe  di  vitrsioa  of  water  therefrom. 
Judgment  tor  plaintiffs.  Defendant  ap- 
peals.   Reversed. 

J.  A.  Marcbaad  and  Paul  U.  Oaltber,  tor 
appellant.  AtkiuBoa  &  Peoples,  tot  ap- 
pellees. 

Clark,  J.  Tbe  plaintiff  Paul  Clark 
owns  120  acres  of  land,  near  the  western 
base  of  Laurel  Hill,  in  Westmoreland 
county,  along  the  line  of  the  Pennsyl- 
vania Railroad,  and  above  the  town  ot 
New  Florence.  A  small  stream  of  water 
ran  through  this  land,  with  snch  a  fall  as 
to  form  tl)e  site  for  a  water-power  for  a 
mill,  and  a  grist-mill  had  many  years  ago 
been  erected,  which,  by  an  over-shot 
wheel,  was  propelled  by  tbe  water  of  this 
stream  until  about  the  year  1872,  when  the 
mill  was  abandoned,  and  bas  since  that 
time  been  suffered  to  go  to  decay  and  ruin. 
At  the  institution  ot  this  salt,  and  for  six 
years  prior  to  that  time,  it  Is  conceded, 
there  was  no  mill  or  other  structure  erect- 
ed on  this  site,  suitable  tor  operation  for 
any  useful  or  profitable  purpose;  nor  dur- 
ing that  period  was  there  any  effort  to 
operate  a  mill,  or  use  tbe  water-power  for 
any  purpose  whatsoever.  The  Pennsyl- 
vania Railroad  Company,  as  eacly  as  1853, 
under  some  agreement   with  the  widow 
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of  the  plaintiffB  predecessor  in  title,  began 
to  divert  the  water  of  tbis  streani 
throagta  a  three-incb  pipe,  from  what  is 
known  as  the  "Hull  Dam,"  which  was  on 
the  adjoining  tract  above,  owned  by  the 
railroad  company,  to  its  water  station  at 
New  Florence.  About  the  year  1870  it  In- 
creased the  capacity  of  the  pipe  to  four 
inches,  and  in  1S8.S  to  six  inches.  This 
suit  was  brought  in  1887,  not  to  recover 
for  any  injury  to  the  uiill,  or  to  the  opera- 
tion of  the  mill,  for,  within  the  period  of 
the  statute  of  limitations,  there  was  no 
mill  to  operate,  but  for  damages  to  the 
mill-site  or  water-power  caused  by  the  de- 
fendant's diversion  of  the  water. 

The  rule  of  law  is  uniform  and  undoubt- 
ed that  every  riparian  owner  Is  entitled, 
as  an  incident  to  his  laud,  to  the  natural 
flow  of  the  water  of  a  stream  running 
through  it,  undlDiinlHhed  in  quantity  and 
unimpaired  in  quality,  subject  to  the  rea- 
sonable use  of  the  water  by  those  similarly 
entitled,  for  the  ordinary  purposes  of  Hie; 
and  any  sensible  or  essential  interference 
therewith,  if  wrongful,  whether  attended 
with  actual  damage  or  not,  is  actionable. 
Philadelphia  v.  Commissioners,  7  Pa.  St. 
363;  Philadelphia  v.  Collins,  68  Pa.  St.  116. 
This  principle  applies  to  some  extent 
whether  the  stream  is  public  or  private. 
Haupfs  Appeal,  125  Pa.  St.  224, 17  Atl.  Rep. 
436;  Lord  v.  Water  Co.,  135  Pa.  St.  130, 19 
Atl. Kep.  1007.  The  size  and  capacity  of  the 
stream  is,  of  course,  in  all  cases  of  tbis  kind, 
tn  be  considered.  Miller  v.  Miller,  U  Pa.  St. 
74.  "Every  riparian  owner,"  says  our 
Brother  Paxson  in  Bailroad  Co.  v.  Miller, 
112  Pa.  St. 41,  3  Atl.  Rep.  780, "has  the  right 
to  usetbe  water  of  the  stream  passing  over 
bis  land  for  ordinary  domestic  purposes, 
and  if  the  stream  be  so  small  that  bis  cat- 
tle drlHK  it  all  up,  while  it  may  be  a  loss  to 
the  lower  riparian  owner,  it  is  damnum 
absque  injuria.  But  where  the  upper  ri- 
parian owner  diverts  or  uses  the  water, 
not  for  ordinary  domestic  purposes,  such 
as  are  inseparable  to  and  necessary  for  the 
use  of  his  land,  but  for  manufacturing  or 
other  purposes,  having  no  necessary  re- 
lation tb  Ills  use  of  his  land,  it  Is  differ- 
ent;" in  such  case  be  has  only  the  right, 
as  against  a  lower  proprietor,  to  use  so 
much  of  the  stream  as  will  not  materially 
or  sensibly  diminish  its  quantity.  Wheat- 
ley  V.  Chrisman,  34  Pa.  St.  298.  The 
stream  in  question,  although  steady,  was 
small,  and  it  is  alleged  that  the  six-inch 
pipe  so  impoverished  the  flow  of  water  as 
to  destroy  its  utility  as  a  water-power. 
The  defendiint  company,  as  a  riparian 
owner  merely,  had  no  right  to  divert  the 
water  from  its  natural  channel,  to  the 
prejudice  of  the  rights  of  others  below 
it  on  the  stream.  If  the  amount  of 
water  required  to  supply  its  locomotives 
at  this  point,  and  diverted  by  it  from  the 
channel  of  the  stream,  sensibly  or  materi- 
ally diminished  the  flow,  it  was  bound  to 
bny  it,  or  subject  itself  to  an  action  for  an 
excessive  use  or  diversion  of  the  water. 
No  matter  what  were  the  necessities  of 
the  defendant's  business,  it  had  no  right 
to  convey  the  water  out  of  its  course,  to 
the  prejudice  of  the  plaintiffs'  rights. 
Haupt's  Appeal,  125  Pa.  St.  211,  17  Atl. 
Rep.  436. 


We  do  not  understand  the  defendant  to 
deny  that  the  plaintiff,  under  the  proofs, 
is  entitled  to  a  verdict  for  nominal  dam- 
ages. The  principle  is  well  established 
that  a  diversion  of  the  water  of  a  stream, 
even  without  actual  Injury  to  a  lower  ri- 
parian owner,  legally  Imports  damage, 
because  It  is  an  infringement  of  right. 
Ang.  Water-Courses,  135.  "Every  injury 
imports  damage,  and,  if  no  other  damage 
beestabllshed,the  party  is  entitled  to  nom- 
inal damages."  "This  principle,  more- 
over, applies  more  strongly,"  says  the 
same  author,  (page  591.)  "  where  there  is  a 
violation  of  the  plaintiff's  right,  but  the 
defendant's  act,  if  continued,  may  become 
the  foundation,  by  lapse  of  time,  of  an 
adverse  right,  and  hence  actual,  percepti- 
ble damage  is  not  indispensable  as  the 
toandation  of  an  action."  Any  trespass 
or  nuisance,  which  infringes  upon  the 
rights  of  the  plaintiff,  or  which  would 
abridge  this  present  or  potential  use  of 
his  property,  will  justify  an  action,  al- 
though It  cause  no  present  actual  dam- 
age. Gould,  Waters,  401-404,  and  cases 
there  cited.  There  is  an  obvious  distinc- 
tion between  the  proper  use  of  a  stream 
by  a  riparian  owner,  which,  althongh  It 
necessarily  modifies  the  flow,  infringes  no 
right  of  other  proprietors,  and  one  which 
Infringes  their  rights,  although  it  may 
cause  no  daniag:e.  Miller  v.  Miller,  9  Pa. 
St.  74;  Canal  Co.  v.  Torrey.  33  Pa.  St.  143; 
Graver  v.  Sholl,  42  Pa.  St.  58. 

But  what  evidence  was  there  to  justify 
a  recovery  for  special  damages?  The 
plaintiff,  as  we  have  said,  had  no  mill  or 
other  means  of  using  or  applying  the 
water-power.  He  had  an  abundance  of 
water  in  the  stream  for  all  the  purposes 
to  which  he  applied  It,  or  sought  to  apply 
it;  and  It  Is  difflcult,  in'tbis  view  of  the 
case,  to  see  bow  he  could  have  suffered 
any  special  damage.  If  he  had  it  in  con- 
templation to  erect  a  mill,  he  could  have 
vindicated  his  right  by  successive  actions 
of  trespass,  or  after  establishing  hie  right 
at  law,  If  It  were  at  all  disputed,  he  might 
have  enjoined  Its  Invasion  by  proceedings 
in  equity.  He  might  perhaps  have  laid 
grounds  for  special  damages  by  giving 
notice  of  his  purpose  to  avail  himself  of 
the  water-power.  The  plaintiff's  theory 
as  to  special  damages  goes  upon  the  ap- 
parent assumption  that  the  defendant  has 
appropriated  something  which  was  his, 
and  tor  which  he  should  pay  the  price. 
But  the  plaintiff  did  not  own  the  water 
which  ran  through  the  defendant's  pipe; 
indeed,  it  was  diverted  from  its  course 
before  it  reached  the  plaintiff's  land,  and 
the  plaintiff  could  in  no  sense  be  said  to 
have  any  title  to  thewater.  Asa  riparian 
owner,  he  had  the  right,  as  we  have  said, 
to  have  the  water  of  this  stream  run 
through  his  land  in  its  natural  channel 
without  any  material  Impairment  of  its 
flow.  He  had  a  right  to  the  use  of  the 
stream  as  an  incident  to  the  land  for  ordi- 
nary purposes,  and  also  for  any  extraor- 
dinary purpose  to  which  he  might  choose 
to  apply  it,  provided  such  extraordinary 
use  did  not  materially  diminish  Its  quanti- 
ty or  Impair  Its  quality.  Hk  might  have 
chosen  to  erect  a  mill,  or  to  lease  the  site 
to  some  other  person  to  erect  a  mill ;  and 
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In  either  case,  opon  notice  from  the  plaio- 
tiff,  tbe  railroad  cornpaay  would  have 
been  obliged  to  cease  the  dlverai'in  of  the 
water  or  be  subject  to  a  claim  for  special 
damage ;  but,  as  long  as  the  diversion  of 
the  water  did  not  do  blm  any  actaal  in- 
jury, he  bad  no  claim  for  special  damages. 
Tbe  company  was  of  conrse  at  all  times 
liable  to  an  action  in  vindication  of  the 
plaintiff's  right,  but  not  for  tbe  recovery 
of  actaal  damage  until  an  actual  injury 
was  done.  Tbe  mill-site  was  of  no  use  to 
the  plaintiff,  or  to  a  lessee,  or  to  any 
other  person  In  the  absence  of  a  mill,  or 
other  useful  mechanical  construction  to 
which  the  water  might  be  applied;  and 
until  such  a  structure  was  erected,  or 
proposed  to  be  erected,  how  could  the  di- 
version of  tbe  water  cause  actaal  injury? 
Had  tbe  diversion  ceased,  and  tbe  full 
flow  of  tbe  water  been  restored,  how 
conld^tbat  have  profited  tbe  plaintiO?  He 
bad  no  means  of  utilizing  the  water,  and 
therefore  he  suffered  no  actual  loss  from 
Its  diversion.  If  the  plaintiff  bad  owned 
tbe  water,  be  would  be  entitled  to  recover 
Its  value,  but  he  was  only  entitled  to  the 
use  of  it  as  it  passed  through  bis  property. 
It  is  said  that  he  might  have  leased  or 
rented  the  water-power,  and  the  rental 
value  is  therefore  the  proper  measure  of 
damag:ea;  but  the  use  of  the  mill-site, 
either  by  the  owner,  or  a  tenant  or  lessee 
of  the  plaintiff,  is  dependent  wholly  up- 
on this  construction  of  a  mill,  and  it  is  ex- 
tremely improbable  that alessee  would  un- 
dertake the  expenditure  upon  a  mere  ten- 
ancy from  year  to  year.  The  estimated 
annual  value  of  the  mill-site,  as  such,  and 
independent  of  the  land,  is  fanciful,  conject- 
aral,  and  speculative,  for  It  is  based  upon 
its  value  as  applied  to  some  sort  of  a  mill. 
It  was  variously  spoken  of  by  tbe  wit- 
nesses as  a  suitable  site  for  a  grist-mill, 
or  a  saw-mill,  for  a  sash  and  door  factory, 
for  a  coach  or  wagon  factory,  or  for  a 
woolen  factory ;  but  all  these  suggestions 
of  annual  rental  value  are  madu  upon  tbe 
assumption  that  a  mill,  factory,  or  other 
structure  would  be  built  in  order  to  util- 
ize the  advantages  which  the  site  offers. 
.The  true  rule  In  such  a  case  is  to  estimate 
the  damages  sustained, from  the  diversion 
of  tbe  water,  in  the  use  of  tbe  land  for  the 
purposes  to  which  for  the  time  the  land 
was  used,  or  for  which  it  would  have  been 
used,  but  for  the  refusal  of  the  defendant 
on  notice  to  remove  the  pipe.  The  in- 
jury received,  if  any,  was  not  to  the  mill- 
site,  for  there  was  no  mill,  and  tbe  site 
was  useless  without  a  mill.  It  was  to  tbe 
tract  as  a  whole.  It  was  competent, 
therefore,  for  the  plaintiff  to  introduceevi- 
dence  to  show  any  actual  injury  he  suf- 
fered within  the  period  of  the  statute  In 
the  enjoyment  of  his  land  from  tbe  diver- 
sion of  the  water;  and,  as  a  means  of 
computation,  he  might  show  that  the  an- 
nual i-ental  value  of  the  land  was  from 
this  cause  reduced,  but  tbe  annual  rental 
value  of  the  mill-site  la  necesoarily  specu- 
lative, and  therefore  inadmissible.  Nor 
was  It  competent  to  admit  any  estimate 
of  annual  rental  value,  made  upon  the 
basis  of  a  sale  or  diversion  of  the  water, 
tor  the  water  does  not  belong  to  the  plain- 
tiff.   As  a  riparian  owner,  he  was  entitled 


merely  to  the  use  of  it,  as  It  passed 
through  his  property.  Tbe  Judgment  is 
reversed,  and  a  venire  facias  de  novo 
awarded. 

(X46  Pa.  St.  4n) 

In  re  Harbison's  Ebtatb. 

(Sti/preme  Omvit  of  Pennsylvamia.   Nov.  9, 1801.) 

Rbvibw  on  Appbal  —  Claims  aqainst  Deob- 

DBNTS. 

1.  Where  the  holder  of  a  claim  against  a  de- 
cedent does  not  demand  an  Issue,  the  finding  of 
the  auditor  will  not  be  questioned  on  appeal  un- 
less there  is  not  sufficient  evidence  to  sustain  the 
finding. 

2.  Questions  as  to  the  admission  of  testimony 
by  the  auditor  wiU  not  be  considered  on  appeal 
when  there  is  sufllcieat  evidence,  besides  that  ob- 
jected to,  to  sustain  the  auditor's  findings. 

Appeal  from  orphans'  court,  Beaver 
county. 

Claim  of  John  W.  Harbison  against  tbe 
estate  of  his  mother,  Rebecca  J.  Harl>ison, 
deceased,  on  a  promissory  note.  Tbe 
claim  wan  rejected,  and  the  claimant  ap- 
peals.   Affirmed. 

Orim  <Si  Nawfle,  for  appellant.  A.  S.  & 
W.  S.  Moore  and  John  M.  Buchanan,  for 
appellee. 

Fkr  Curiam.  The  appellant  is  the  son 
of  Rebecca  J.  Harbison,  deceased,  whose 
estate  was  before  the  orphans'  court 
for  distribution.  He  presented  before 
tbe  auditor  a  note  purporting  to  be 
signed  by  his  mother  for  $1,400,  dated 
January  3,  1889,  payable  to  bis  own  order 
9U  days  after  tbe  death  of  the  maker. 
The  allowance  of  this  claim  was  resisted 
on  behalf  of  the  estate  upon  tbe  ground 
that  the  note  was  a  forgery.  The  audi- 
tor found  that  It  was  a  forg^ery,  in  which 
he  was  sustained  by  tbe  court  below. 
The  appellant  did  not  demand  an  Issue, 
but  submitted  this  question  of  fact  to 
the  auditor.  As  h6  has  made  his  bed,  so 
must  be  lie,  unless  there  was  qot  evidence 
sufficient  to  submit,  and  to  fairly  sustain 
tbe  auditor's  finding.  Of  this  the  appel- 
lant has  failed  to  satisfy  us.  There  was 
ample  to  Justify  the  conclusion  arrived  at 
by  tbe  auditor.  It  was  urged,  however, 
that  he  admitted  certain  incompetent  tes- 
timony, and  that  the  decree  should  be  re- 
versed for  this  reason.  It  is  not  a  ground 
of  reversal  in  the  orphans'  court  that  an 
auditor  has  received  Incompetent  testi- 
mony, unless  It  also  appears  that  be  was 
inSuenced  by  it,  or  that  it  might  and 
ought  to  have  led  to  a  different  result.  If 
we  throw  out  of  the  case  all  tbe  testi- 
mony alleged  to  be  incompetent,  there  is 
abundance  left  to  sustain  tbe  auditor's 
findings.  It  Is  not  needed,  therefore,  that 
we  discuss  the  seventh  and  eighth  specifl- 
catlons,  which  allege  error  In  the  rulings 
of  the  auditor  and  tbe  court  below  on  the 
admission  of  evidence.  The  decree  is  af- 
firmed, and  the  appeal  dismissed,  at  the 
costs  of  tbe  appellant. 

— —  (145  Pa.  St.  418) 

Whitehead  v.  School-District  of  North 

Hdntingdo."*  Tp. 
(Supreme  Cowrt  of  PernnsyVvanku   Nov.  9, 1891.) 
BoHOOLs— Teachers-- Action  vok  Saiaiit— Sbc- 

ONOART  EyIDENCB. 

Where,  in  an  action  by  a  teacher  against 
a  school-distiict  for  bis  salary,  the  defense  is 
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that  he  was  dlscha^ed  by  the  board  '  on  account 
of  cruelty  to  a  pupil,  the  minutes  uf  the  board 
are  the  best  evidence  of  the  teacher's  diamlssai, 
and  therefore  oral  evidence  as  to  his  acta  of  oru- 
«lty  is  inadmissible. 

Appeal  from  court  of  common  pleas, 
Westmoreiand  .county . 

ABsumpait  by  Jacob  E.  Whitehead 
agalnat  the  echool-district  of  North  Hunt- 
lUKdon  township,  in  Westmoreland  coun- 
ty, Pa.,  for  salary  as  teacher.  Judgment 
for  defendant.  PlalntiS  appeals.  Re- 
versed. 

WUHama  &  GrttBtb,  for  appellant.  J.  R. 
Spiegel,  M.N.  McGeaty,John  F.  WentUng, 
and  David  A.  Miner,  (or  appellee. 

Clabk,  J.  The  act  ol  April  11,  IS62, 
<Purd.  Dig.  242,  par.  36,)  declares  that 
"no  tax  (or  school  or  building  purposes 
shall  be  levied,  no  resolution  shall  be 
adopted  for  the  purchase  or  sale  of  any 
School  real  estate, noschool-bouse  shall  be 
located  or  Its  location  abandoned  or 
changed,  no  teacher  shall  be  appointed  or 
dismissed,"  etc.,  "except  by  the  affirma- 
tive votes  of  a  majority  of  the  whole  num- 
ber o(  directors  or  controllers  thereof;  and 
In  each  of  said  cases  the  names  of  the 
members  voting  both  in  the  alSrmative 
and  negative  shall  be  so  entered  on  the 
minutes  of  the  board  by  the  secretarr, " 
«tc.  And  in  Scbool-Dist.  v.  Padden,  89  Pa. 
St.  395,  and  SchooUDlst.  v.  Mercer,  115 
Pa.  St.  559,  9  Atl.  Hep.  64.  it  was  held  that 
In  the  employment  and  dismissal  of  teach- 
ers the  requirements  of  the  act  mast  be 
strictly  complied  with.  In  the  first  case 
cited  the  plaintiff  gave  in  evidence  what 
purported  to  be  an  agreement  under  seal 
between  Rosa  Padden,  the  plaintiK's  mi- 
nor daughter,  and  the  school  board,  by 
the  terms  of  which,  in  consideration  of  cer> 
tain  monthly  wages,  she  was  to  teach  In 
a  certain  school  (or  the  period  o(  six 
months.  The  agreement  was  signed  by 
her  and  by  the  president  of  the  board, and 
was  countersigned  by  the  secretary.  She 
taught  and  received  pay  (or  two  months, 
when,  for  neglect  and  refusal  to  obey  the 
instructions  o(  the  board,  she  was  by  form- 
al resolution  dismissed.  It  was  held 
that  a  contract  between  the  president 
and  secretary  of  the  board  and  a  teacher, 
without  the  concurrence  of  the  board, 
was  invalid,  and  could  not  be  enforced. 
"By  the  act  o(  April  11,1862,"  says  Mr. 
Justice  Gordon  in  the  opinion  filed,  "teach- 
ers can  only  be  selected  by  the  school 
board;  and  so  specific  Is  this  act  upon  this 
subject  that  it  requires  the  names  of  the 
members  voting,  both  in  the  afflruiative 
and  negative,  to  be  recorded  on  the  min- 
utes. This  is  the  only  manner  in  which 
teachers  can  be  selected,  and,  from  the 
very  nature  of  things,  this  power  cannot 
be  delegated.  Before  effect  could  be  given 
to  the  contract  exhibited  by  the  plaintiff 
it  was  necessary  to  show,  not  only  that 
O'Dea  was  the  regularly  constituted  agent 
of  the  board,  but  that  Miss  Padden  bad 
been  selected  as  a  teacher  by  the  pre- 
vious action  of  the  directors.  "  The  case 
last  cited  was  also  an  action  by  a  school- 
teacher against  the  school-district  to  re- 
cover damages  for  refnsing  to  permit  her 
to  teach  during  the  term  for  which  she  al- 


leged she  wai^  employed,  although  it  ap- 
peared that  she  had  actually  taugiit  four 
months,  and  received  payment  therefor; 
and  from  the  declarations  of  the  mem- 
bers of  the  school  board  that  she  was  to 
teach  three  months  more  it  was  held  that, 
in  the  absence  of  evidence  of  her  appoint- 
ment by  the  minutes  of  the  school  board, 
according  to  the  requirements  of  the  stat- 
ute, she  could  not  recover.    To  the  same 
effect,  also,  is  Cascade  School-Dlst.  v.  Lew- 
is Scbool-Dist.,  43  Fa.  St.  318.    In  the  case 
at  bar,  however,  the  due  execution  of  the 
contract  in  suit  was  admitted.    By  the 
nineteenth  section  of  the  act  of  May  g, 
1854,  (P.   L..  620,)  It  is  provided   that  all 
deeds    and   other   contracts   in    writing, 
made  by  a  school-district,  shall  be  signed 
and  sealed  by  the  president  of  the  board 
of  directors  or  controllers  and  counter- 
signed by  the  secretary.    The  contract  in 
suit  was  executed  in  this  form.    The  suit 
was  founded   upon  the  contract,  and  a 
copy  thereof  was  filed  with  the  statement 
and  aflldavit  of  claim.    The  contract  was 
set  forth  in  the  statement  to  be  what  it 
purported  to    be,— the   contract   of    the 
school-district,  and  binding  upon  the  dis- 
trict as  such.    In  the  affidavit  of  defense 
the  validity  of  the  contract  is  admitted; 
the  defense  set  up  is  based  upon  its  terms 
and  conditions.    It  is  not  pretended,  or 
In  any  way  intimated  or  suggested,  that 
it  was  not  executed  by  authority  of  the 
board.  In  accordance  with    the   require- 
ments  of  the  statute.    The  facts  affecting 
its  execution  were- peculiarly  within   the 
knowledge  of  the  board,  and  if  it  was  in- 
valid  upcm   that  ground  the  affidavit  of 
defense  should  have  set  forth  the  fact.    On 
the  contrary,  the  defense  set  forth  in  the 
affidavit  was  that  the  plaintiff,  while  in 
charjte  of  the  Byerly  school  No.  4  as  teach- 
er o(  said  school,  had  perpetrated  acts  of 
cruelty  upon  a  certain  child  in  bis  care 
and  custody  as  a  teacher;  and  that,  upon 
a  full  and  fair  investigation,  he  had  by 
resolution  of  the  board   been    requested 
"to   resign   as   teacher    of   said    school;" 
that  be  had   refused  to  resign,  and  there- 
upon, "for  the  cause  of  cruelty  as  above 
set  forth,  he  was,  by  the  unanimous  reso- 
lution of  the  board    of   directors,  after- 
wards dismissed  and  discharged  from  his 
employment  as  teacher"  on  the  last  day 
of  November,  of  which  the  plaintiff  bad 
due  notice;  and  that,  If  the  plaintiff  con- 
tinued to  teach  after  that  date,  "  he  did  so 
in  violation  of  the  action  of  the  board  of 
directors,  and  contrary  to  the  notice  to 
cease  the  employment  as  aforesaid. "    The 
last  clause  of  the  affidavit  of  defense  is  as 
follows.  Tic:  "The  said  defendant  further 
avers  that  under  and    by  virtue  of  the 
terms  of  the  contract  upon  which  the  said 
plaintiff  beings  this  action  the  said  de- 
fendant reserved  to  the  board  of  directors 
the  right  to  dismias  the  said  plaintiK for 
any  of  the  causes  specified  in  the  twenty- 
third  section  of  the  act  of  May  8, 1854,  en- 
titled '  An  act  for  the  regulation  and  con- 
tinuance of  a  system  of  education  by  com- 
mon schools,'  one  of  thecausesof  dismissal 
specified  In  said  act  being  cruelty,  and  In 
pursuance  of  the  power  and   discretion 
vested  in  them  by  the  above-recited  act 
of  assembly,  the  terms  of  saiJ  contract, 
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and  in  diBcbargei  6t  tbeir  dutiea  as  diicct- 
ore,  they  having  dlBmiRsed  tbe  said  plaiD> 
tlB,  aa  aforesaid,  from  bis  employment 
aforesaid,  for  the  cause  of  cruelty  so  as 
aforesaid  investigated  and  establlsbed, 
tbey  deny  any  and  all  liability  of  the  de- 
fendant to  tbe  plaintiff  as  alleged  in  bis 
affidavit  of  claim. " 

Thus  it  will  be  seen  that  the  original 
employment  of  tbe  plaintiff  as  a  teacher, 
and  of  tbe  due  execution  of  tbe  contract, 
are  facts  actually  or  impliedly  admitted, 
and  if  tbey  were  not,  as  tbey  are  not 
traversed  or  denied  in  tbe  affidavit  of  de- 
fense, they  most,  nnder  the  sixth  and 
eighth  rules  of  practice  in  the  common 
pleas  of  the  county,  be  taken  as  admitted. 
In  the  cases  above  cited  tbe  employment 
of  tbe  teacher  was  explicitly  and  flatly 
denied,  and  tbe  minutes  of  tbe  board  sus- 
tained the  denial.  In  this  case,  however, 
the  regular  employment  was  admitted, 
and  tbe  minutes  of  tbe  board  In  respect  of 
bis  employment  were  not  material  to  tbe 
issue  tried,  and  were  not  in  evidence.  But 
tbe  learned  }udge  seems  to  have  supposed 
that,  as  tbe  statement  and  affidavit  of  de- 
fense were  not  formally  offered  in  evidenqe 
before  the  jury,  tbe  admissions  therein 
contained  did  not  appear.  In  this  be  waf» 
clearly  mistalten.  Tbe  affidavits  of  claim 
and  defense,  respectively,  are  not  proper 
evidence  to  be  considered  iu  betaalf  of 
those  who  malce  tbem,  and,  ordinarily, 
they  are  not  intended  for  the  Jury.  Under 
the  rules  uf  practice  referred  to  they  con- 
stitute, as  it  were,  part  of  tbe  pleadings, 
their  object  being  to  reduce  the  contest  at 
th<i  trial  to  tbe  points  actually  In  dispute, 
(Bair  V.  Hoborth,  189  Pa.  St.  96,  21  Atl. 
Rep.  210;)  and  the  court  should  take  no- 
tice of  these  admissions  as  disclosed  by 
tbe  record,  and  confine  the  contest  to  the 
matters  in  issue.  As  we  said  in  Neely  v. 
Bair,  22  Atl.  Bep.  673,  (a  case  from  York 
county,  not  yet  oiflcially  reported :) 
"Tbe  object  of  this  and  similar  rules  of 
court  obvloDsly  is  to  dispense  with  tbe 
formal  proof  on  trial  of  all  each  facts  and 
circumstances,  material  to  tbe  plaintiff's 
case,  as  the  defendant  shall  be  required  to 
deny  nnder  oath,  which  facts.  If  not  so  de. 
nled,  as  required  by  tbe  rule,  shall,  for  tbe 
purposes  of  the  trial,  be  taken  as  admit- 
ted. A  proper  system  of  practice  under 
such  rules  greatly  facilitates -and  expedites 
tbe  trial  of  causes,  and  often  relieves  the 
jury  from  the  consideration  of  a  heteroge- 
neous mass  of  testimony,  bearing  upon 
tacts  which  the  defendant  cannot  deny, 
but  which  the  plaintiff  would  otherwise 
be  required  to  establish  by  formal  proofs. 
The  controversy  is  thus  narrowed  down 
to  such  items  of  claim  and  material  mat- 
tefs  of  fact  as  are  really  disputed.  In 
such  cases  it  is  the  province  of  tbe  court 
to  examine  the  respective  affidavits,  and 
thus  ascertain  what  Items  of  claim  and 
averments  of  fact  in  support  thereof  are 
not  denied  by  the  defendant,  and  then 
contlne  the  testimony  to  such  items  of 
elalm  and  material  averments  of  fact  aa 
are  denied."  Tbe  plea  of  non  asaumpait 
is  a  broad  plea,  but  it  is  plain  that  ife 
does  not  duny  what  is  thus  admitted  of 
record.  The  board  of  school  directors 
bad  the  power  to  dismiss  tbls  teacher  for 
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incompetency,  cruelty,  negligence,  orim-. 
morality.  Tbls  power  is  expressly  givea 
in  the  second  section  of  the  act  of  May  8, 
1864,  (P.  L.  620,)  anid  was  reserved  in  tbe 
contract.  As  a  deliberativebody,  a  board 
of  school  directors  is  intrusted  with  tbe 
government  of  tbe  schools,  and  by  tbe 
statute  is  empowered  both  to  employ 
teachers  and  for  the  causes  stated  tu  dis- 
miss them.  Tb^  board,  therefore,  had  ju- 
risdiction under  tbe  statute  to  pass  upon 
any  charge  of  this  character,  and  in  its 
determinations  was  hold  merely  to  the  ex- 
ercise of  good  faith,  and  was  answerable 
only  for  an  abuse  of  its  powers.  By  tbe 
mere  fact  of  his  employment  as  a  teacher 
tbe  plaintiff  submitted  himself  to  the  Ju- 
risdiction of  the  board  in  respect  of  the 
matters  mentioned  in  the  statute,  and  tbe 
action  of  tbe  board,  if  It  be  entered  upon 
the  minutes  in  the  form  required  by  tbe 
statute,  isconcluB'Ive;  but  the  action  of  tbe 
board  in  effecting  the  dismissal  of  a  teach- 
er must  be  set  forth  upon  tbe'  minutes,  as 
required  by  tbe  statute.  The  minutes  are 
therefore  the  best  evidence  of  tbe  teacher's 
dismissal,  and  are  conclusive,  unless  the. 
board  may  be  shown  to  have  acted  cor-  - 
raptly  or  In  bad  faith,  and  to  have  clearly 
abused  tbeir  powers.  The  admission  of 
evidence  on  the  part  of  the  defendant  as 
to  .the  circumRtances  of  cruelty  alleged  was 
therefore  erroneous.  The  judgment  is 
reversed.,  and  a  venire  facias  de  novo  is 
aw€u:ded. 


(M  N.  J.  u  in) 
Btatk  (Lewis,  Prosecutor)  v.  Moobb 
et  al. 

(Supreme  Cowrt  of  New  Jersey.    Nov.  6, 1891.) 

C!OK8TITUTI0HAI<  LaW— SfBCIAL  ACTB-t-ClaSSU'IOI.- 
TION  or  CiTIBS. 

1.  The  aot  of  1876,  (Supp.  Revision  650,)  for 
the  constmotion,  etc.,  of  water-works  for  the 
purpose  of  supplying  oitles,  towns,  and  villages 
with  water,  applies  only  to  municipalities  liav- 
ine  not  more  than  15,000,  and  not  leas  than  500, 
inhabitants.  Beld  that,  for  the  purposes  of  this 
leRislstion,  this  classiflcatiou  by  population  is 
suiBoient  to  meet  the  constitutional  requirement 
of  generality. 

2.  This  writ  brings  up  a  contract  entered  into 
between  the  inhabitants  of  the  city  of  Flainfleld 
and  the  Water- Works  C!ompany  of  Flainfleld  fo'- 
the  oonstmction  of  water-works. 

{Syllabua  by  the  Court.) 

Certiorari,  at  the  prosecution  of  Lewis, 
to  John  R.  Moore  and  others,  tbe  Water- 
Works  Company  of  Flainfleld,  and  the  in- 
habitants of  Plainfield,  to  inquire  Into  the 
constitutionality  of  an  act  antborlsmg 
such  water-wotks.    Writ  dismissed. 

Argued  at  June  term,  1891,  before  De- 
pur,  Dixon,  and  Reed,  JJ. 

ColHaa  &  Corbin,  for  prosecutor.  Craig 
A.  Marsh  and  </.  D.  Bedle,  for  defendants  . 

Rbed,  J.  This  writ  presents  a  single 
question.  This  question  involves  the  con- 
stitutionality of  an  act  for  the  construc- 
tion, maintenance,  and  operation  of  wa- 
ter-works for  the  purpose  of  supplying 
cities,  towns,  and  villages  with  water, 
passed  in  1876,  (Supp.  Revision,  650.)  The 
contract  brought  up  by  the  writ  owes  its 
existence  and  legality  to  the  provisions  of 
tbe  statute  mentioned.    If  tbe  statute  is  a 
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nullity,  then  the  contract  ia  Told.  The 
statute  is  attacked  upon  the  ground  that 
it  la  apecial  and  local  legislation  regulat- 
ing the  Internal  affairs  of  certain  cities, 
towns,  and  villages.  The  act  provides 
that  any  number  of  persons,  not  less  than 
seven,  a  majority  of  whom  shall  reside  In 
this  state,  may  form  a  company  tor  the 
purpose  of  fonstructlng,  maintaining,  and 
operating  waterworks  in  iiny  city,  town, 
township,  village,  or  sea -aide  resort  In 
this  state,  having  a  population  uf  not 
more  than  15,000,  and  not  less  than  500,  In- 
habitants, for  the  purpose  of  supplying 
such  city, town,  village,  or  sea-side  resort, 
and  the  inhabitants  thereof,  with  water. 
Another  act.passed  In  18hl,(Supp.  Revision, 
6.54,)  provides  that  Itsball  be  lawful  for 
the  governing  body  of  any  municipal  cor- 
poration to  enter  Into  a  contract  with 
any  aqueduct  board  or  water  company 
for  a  term  of  years  for  the  obtaining  and 
furnishing  of  a  supply  of  water  to  be  ased 
by  such  municipality  for  public  uses;  and 
the  sum  agreed  to  be  paid  by  such  munici- 
pal corporation  shall  be  levied  as  a  tax 
upon  the  property  within  said  municipal 
corporntlou.  The  act  of  1876  applies  only 
to  municipalities  with  populations  rang- 
ing between  15,000  and  500,  inclusive.  The 
prosecutor  Insists  that  this  Is  special  leg- 
islation. The  ground  upon  which  this  in- 
sistence Is  made  Is  that  this  legislation  Is 
an  attempt  to  classify  municipalities  by  a 
standard  of  population.  It  Is  claimed 
that  aclassiScutlon  based  upon  a  differ- 
ence of  this  character  is  unsubstantial, 
and  so  encounters  the  constitutional  pro- 
hibition against  special  legislation.  From 
a  glance  at  the  cases  iu  which  the  courts 
have  been  called  upon  to  pass  upon  the 
validity  of  statutes.  In  view  of  the  consti- 
tutional Interdict  of  special  legislation,  it 
will  be  seen  that  a  number  of  such  acts 
have  attempted  to  classify  municipalities 
by  this  standard.  In  some  Instances,  such 
a  classiflcatlon  has  been  adjudged  to  be 
bad.  On  the  other  hand,  there  are  cases 
in  which  the  classification  has  been  sus- 
tained. In  the  following  cases  the  legis- 
lation was  held  to  he  unconstitutional: 
A  statnte  conferring  power  to  Issue  bonds 
to  fund  a  floating  indebtedness,  limited 
in  its  operation  to  cities  of  not  less  than 
25.0»)0  Inhabitants,  (State  v.  City  of  Tren- 
ton, 42  N.  J.  Law,  486;)  an  act  providing 
that  tavern  licenses  should  be  granted  by 
the  court  of  common  pleas  in  cities  having 
not  more  than  4,000  nor  less  than  400  pop- 
ulation, and  In  towns  having  a  popula- 
tion less  than  1,000, in  counties  having  not 
less  than  3,700 nor  more  than  40,000,  (State 
V.  Gaddls,  44  N.  J.  Law,  363;)  an  act  pro- 
viding that  In  boroughs  of  the  third  class 
the  licensing  power  shall  reside  In  the  com- 
mon pleas,  (State  v.  Glenn,  47  N.  J.  Law, 
105:)  an  act  tu  establish  an  excise  board 
in  cities  with  more  than  15,000  inhabitants, 
(Closson  V.  Tren ton,  48 N. .) .  Law,  438, 5  A tl. 
Bep.  328.)  In  the  following  cases  the  leg- 
islation was  supported :  An  act  establish- 
ing district  courts  in  cities  of  more  than 
20,000  InhabitHnts,  (State  v.  New  Brans- 
wick,  42  N.  J.  Law,  51;)  an  act  fixing  tbe 


term  of  conncilmeh  in  cities  of  the  third 
class,  namely,  cities  of  less  than  12,000  in- 
habitants, (Randolph  v.  Wood,  49  N.  J. 
Law,  85,  7  Atl.  Rep.  286;)  an  act  grading 
the  amount  of  license  tees  by  population 
ot  the  municipalities  In  which  the  town  is 
located,  (Hart  v.  Scott,  50  N.  J.  Law,  585, 
15  Atl.  Rep.  272;)  an  act  providing  for  the 
opening  and  control  of  streets  and  parks, 
limited  in  Its  operation  to  cities  under 
100,000  Inhabitants.  (Warner  v.Hoagland, 
61  N.  J.  Law,  62,  16  Atl.  Rep.  166:)  an  act 
forming  a  new  system  of  government  tor 
counties  having  over  150,000  Inhabitants, 
(Mortland  v.  Christian,  62  N.  J.  Law.  5H8, 
20  Atl.  Rep.  673.)  So  it  appears  that  an 
act  which,  by  the  test  of  population,  se- 
questers certain  municipalities  for  legisla- 
tive action,  may  or  may  not  be  constitu- 
tional. The  line  of  distinction  between 
the  group  of  such  statutes  as  are  valid  and 
the  group  of  such  acts  as  are  void  Is  point- 
ed oat  by  Mc  Justice  Dkpde  In  his  opin- 
ion In  the  case  of  Warner  v.  Hoagland,  51 
N.  J.  Law,  62,  16  Atl.  Rep.  166.  All  the 
preceding  cases  are  reviewed,  and  the  sen- 
timents of  the  judges  who  delivered  the 
opinions  of  the  courts  in  the  several  cases 
are  fully  set  forth.  A  reiteration  of  these 
views  would  here  be  a  profltless  waste  of 
space.  The  result  of  all  tbe  cases  is  this: 
that,  to  a  classiflcatlon  by  population, 
the  ordinary  rule  for  ascertaining  the 
soundness  ot  all  classifications  should  be 
applied.  The  question  is,  does  a  difference 
Iu  the  size  of  a  municipality,  in  respect  to 
population,  have  any  connection  with  the 
need  or  propriety  of  tbe  legislative  grant 
or  regulation?  If  so,  has  tbe  legislature 
selected  for  legislation  those  raunicipall- 
tles  to  which  the  legislation  might  be  the 
moreappropriate?  If  the  exclusive  fitness 
of  the  group  of  cities  selected  Is  in  a  sub- 
stantial degree  apparent,  then  the  policy 
of  so  grouping  tbe  cities  Is  for  the  l^sla- 
ture.  Applying  this  standard.  In  the  light 
ot  preceding  decisions,  we  are  of  opinion 
that  the  act  of  1876  will  stand  tbe  consti- 
tutional test.  The  legislature  could,  upon 
reasonable  grounds,  conclude  that  the 
needs  of  municipalltlKS  for  a  water  supply 
should  be  dealt  with  in  tbe  statutory 
method.  It  could  perceive  a  substantial 
reason  for  excluding  from  the oi>eratlon  of 
the  act  those  small  village  communities 
whose  needs  for  a  water  supply  were  not 
commensurate  with  the  beavy  burden  of 
taxation  which  the  provisions  of  the  act 
would  put  upon  their  small  totality  ot 
ratable  property.  So,  also,  a  reasonable 
ground  can  be  conceived  for  excluding  the 
larger  cities.  The  demand  for  greater 
quantities  of  water,  together  with  the 
ability  of  these  cities  to  supply  themselvee, 
probably  induced  the  legislature  to  com- 
pel them  to  build,  own,  and  manage  tb^ 
own  water-works.  The  act  was  obvious- 
ly intended  for  the  benefit  of  those  munic- 
ipalities -which  were  not  large  enough  to 
incur  the  expense  of  building  extensive  wa- 
ter-works. A  degree  ot  propriety  in  the 
exclusive  application  ot  the  legislature  to 
these  cities  can  be  perceived.  Tho  writ 
of  certiorari  is  dismissed. 
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Cbaubbbs  et  al.  v.  Carteret  &  S.  B.  Co. 

{Supreme  Court  af  New  Jersey.    Nov.  6y  1891.) 

Gbbtiobabi — EmNiKT  Domain— APPOiNnaNT  ov 

ComilSSIONBBS. 

1.  On  cerMorari  to  review  an  order  appoint- 
ing commissioners  for  tbe  oondemnatlon  of  land 
under  the  general  railroad  law,  if  it  appear  that 
^honafide  reasonable  effort  to  purchase  has  not 
been  unsuccessfully  made  by  tbe  petitioning  com- 
pany, although  the  owner  was  aocessible  and 
competent  to  sell,  the  order  will  be  set  aside. 

2.  On  sucb  a  certiorari,  If  it  appear  that  the 
petitioning  company  knew  the  name  of  the  owner 
ttf  the  land,  and,  in  its  application  tor  appoint- 
ment of  commissioners,  did  not  give  the  name  of 
such  owner,  but  named  as  owner  another  person 
known  by  it  not  to  have  any  interest  in  the  land, 
the  order  appointing  commissioners  will  be  set 
aside  at  the  Instance  of  the  real  owner  and  the 
person  named  as  owner. 

{SyUatms  by  the  Court) 

.  Certiorari  at  tbe  suit  of  Gordon  Cham- 
bers and  the  Fort  Reading  Railroad  Com- 
pany against  tbe  Carteret  &  Sewaren  Rail- 
road Company  to  reyiew  an  ^rder  appoint- 
ing commlssionerg  tor  the  condemnation 
of  land.    Order  set  aside. 

Argued  June  term,  1891,  before  Depub, 
Beeu,  and  Dixon,  JJ. 

Mr.  Emery  and  Mr.  Ricbey,  for  prosecu- 
tors.   Mr.  WUIlHinsoa,  tor  delendant. 

DnoN,  J.  On  December  22,  1890,  tbe 
Carteret  &  Sewaren  Railroad  Company 
applied  to  tbe  chief  justice  tor  the  appoint- 
ment of  commisBloners  for  the  condemna- 
tion of  land  of  Gordon  Chambers,  in  the 
township  of  Wood  bridge,  Middlesex  coun- 
ty, for  the  construction  of  a  railroad,  and 
the  chief  lustice  assigned  January  10, 1891, 
as  tbe  time  for  making  such  appoint- 
ment, of  which  time  he  ordered  notit-e  to 
be  given  to  Chambers,  who  lived  in  Phila- 
delphia, by  publication  In  a  New  Bruns- 
wick newspaper,  which  publication  was 
accordingly  made.  Nothing  further  was 
done  upon  that  notice.  On  January  19, 
1891,  the  chief  Justice  made  an  order  desig- 
nating January  31,  1891,  as  the  time  for 
appointing  commlHSioners  for  the  purpose 
aforesaid,  and  directed  similar  notice  to 
be  given  to  Chambers.  On  January  SI, 
1891,  be  signed  an  order  appointing  com- 
missioners, which  recited  that  it  was  made 
upon  an  application  presented  to  him  by 
theCarterpt&  Sewaren  Railroad  Company 
on  January  19, 1891.  To  set  aside  this  or- 
der, Gordon  Chambers  and  the  Port  Read- 
ing Railroad  Company  have  sued  out  the 
writ  of  certlornri  now  pending  before  us. 

From  testimony  taken  In  the  cause  It 
appears  that  In  September,  1890,  the  land 
In  controversy  was  purchased  for  a  rail- 
road to  be  built  from  a  point  near  Bound- 
brook  to  Arthur's  kill,  and  that,  as  a  cor- 
poration to  construct  the  road  was  not 
yet  orgemized,  tbe  title  was  conveyed  to 
Gordon  Chambers,  a  civil  engineer,  em- 
ployed In  the  real-estatedepartment  of  the 
Philadelphia  &  Reading  Railroad  Com> 
pany,  who  at  once  executed  declarations 
of  the  trusts  on  which  he  held  tbe  land ; 
that  on  November  5, 1890,  the  Port  Read- 
ing Railroad  Company  was  Incorporated 
to  construct  tbe  railroad  mentioned,  and 
immmediately  coiumenced  to  exercise  acl;s 
of  ownership  upon  said  land;  and  that 
by  eight  deeds,  executed  December  9, 1890, 
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and  recorded  December  29,  1890,  and  one 
deed  executed  December  15, 1800,  and  re- 
corded December  SI,  1890,  Gordon  Cham- 
bers conveyed  the  land  to  the  Port  Read- 
ing Railroad  Company.  It  likewise  ap- 
pears that  on  December  7,  1890,  Harry  W. 
Douty,  who  was  the  agent  of  the  Carteret 
&  Sewaren  Ballroad  Company,  to  procure 
its  right  of  way,  and  who  afterwards 
swore  to  the  application  which  was  pre- 
sented to  the  chief  Justice,  called  on  Gor- 
dun  Chambers  in  Philadelphia,  and  told 
him  he  wanted  a  right  of  way  through 
bis  land  for  the  Carteret  &  Sewaren  Rail- 
road Company ;  that  Chambers  referred 
bim  to  James  H.  Loomls,  who  was  the 
real-estate  agent  of  the  Port  Reading  Rail- 
road Company,  and  that,  on  conferring 
witb  Loomls,  Douty  was  informed  that 
the  land  did  not  belong  to  Chambern,  but 
belonged  to  the  Port  Reading  Railroad 
Company.  At  this  conferenbe  the  ques- 
tion whether  a  right  of  way  for  tbe  Car- 
teret &  Sewaren  Railroad  Company  could 
be  purchased  was  left  unsettled ;  Loomls 
wishing  to  refer  the  matter  to  counsel, 
and  Douty  agreeing  to  send  Loomls  a 
plan  and  description  of  the  right  of  way 
required.  Accordingly,  on  December  16, 
1890,  Douty  sent  to  Loomls  the  following: 

"Centre'  Rail  Road  Co.  of  New  Jersey. 
Office. ol  the  Real-Estate  Agent.  119  Lib- 
erty street.  H.  W.  Douty,  Beal-Estate 
Agent.  New  York,  Dec.  16, 1890.  J.  H. 
Loomls,  'Eaq.,  R.  E.  A.,  Philadelphia  and 
Beading  B.R.  Co.,  227  So.  4th  street,  Phila- 
delphia, Pa.— Dear  Sir:  As  promised  at 
our  recent  Interview,  1  inclose  description 
of  land  required  for  right  of  way  of  tbe 
Carteret  and  Sewaren  Ballroad  Company, 
through  lands  of  Gordon  Chambers,  or 
Port  Reading  Ballroad  Company,  near 
Tufts  Point,  N.  J.  Yours,  truly,  H.  W. 
DoUTY,  Beid-Estate  Agent. 

"  Description  of  land  required'  for  right 
of  way  of  Carteret  and  Sewaren  Ballroad 
through  property  of  Gordon  Chambers, 
or  Port  Reading  Railroad  Company,  In 
Woodbrldge  township,  Middlesex  county, 
N.  J. :  Beginning  at  station  66x20,  In  tbe 
center  line  of  tbe  amended  location  of  the 
Carteret  and  Sewaren  Ballroad,  as  filed  In 
the  office  of  tbe  secretary  of  state,  said 
station  being  in  the  division  line  between 
lands  of  Gordon  Chambers,  or  tbe  Bead- 
ing Terminal  Company,  and  Thomas  J. 
Sawyer,  Jr. ;  thence  along  said  center  line 
as  filed,  north,  eighty-seven  degrees  and 
eighteen  minutes  west,  four  thousand 
eight  hundred  and  twenty  feet,  to  a  point 
In  the  division  line  between  lands  of  tbe 
said  Gordon  CSiambers,  or  tbe  Beading 
Terminal  Company,  and  Miles  Vernam, 
at  station  114x40  in  said  center  line  as 
filed,  and  embracing  a  width  of  fifty  feet, 
being  twenty-five  feet  on  each  side  of  and 
adjoinmg  said  center  line  throughout; 
containing  5.532  acres. " 

The  application  of  legal  principles  to 
the  facts  above-stated  leads  to  the  conclu- 
sion that  the  order  now  under  review 
should  be  set  aside.  In  the  first  place.  It 
does  itot  appear  that  the  Carteret  &  Sew- 
aren Ballroad  Company,  or  its  agent, 
could  not  agree  with  tbe  owner  of  the  land 
for  tbe  purchase  of  the  right  required,  as 
the  statute  under  wMcb  the  proceedings 
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were  Instituted  dlreots.  Berlslon,  p.  828, 
§  12.  On  the  contrary.  It  appears  that  no 
bona  Sde,  rcasunable  elfort  at  each  agree- 
ment vraa  uusuoceBsfnlly  made.  It  is  clear 
that  on  December  16, 1890,  when  Douty 
wrote  to  Loomls,  both  parties  regarded 
negotiations  {or  a  purebase  as  still  pend- 
ing, and  nothing  afterwards  occnrred  to 
Indicate  their  termination.  A  failure  to 
agree  after  a  bona  Ode  reasonable  effort  is 
made  by  the  statute  a  condition  precedent 
to  the  application  for  appointment  of  com- 
missioners to  condemn  in  all  cases  where 
the  owner  of  the  land  is  accessible  and 
competent  to  sell.  Vail  v.  Railroad  Co., 
21  N.  J.  Law,  189 ;  State  v.  Trenton,  36  N. 
J.  Law,  499,  504;  State  v.  Plainfield,  41  N. 
J.  Law,  138,  140.  Secondly,  the  statute 
above  mentioned  directs  that  there  shall 
be  presented  to  the  justice,  who  Is  asked 
to  appoint  the  commissioners,  a  descrip- 
tion in  writing  of  the  lands  required  and 
the  name  or  names  of  the  occnpant  or  oc- 
cupants, if  any  there  be,  and  of  the  owner 
or  owners,  if  known,  and  their  residence, 
U  the  same  can  be  ascertained.  The  appli- 
cation presented  to  the  chief  justice,  which 
was  sworn  to  by  Douty  on  December  20, 
1890,  stated  that  Gordon  Chambers  owned 
the  land.  At  that  time  Chambers  was  not 
the  owner  of  the  land,  nor  did  he  hold  or 
claim  any  title  to  the  same,  legal  or  eq- 
uitable, bnt  the  complete  estate  was  vest- 
ed in  the  Port  Rending  Railroad  Compa- 
ny, and  Douty  was  informed  that  his  com- 
pany was  the  owner  thereof.  Notice  to 
bim  was  notice  to  the  Carteret  &  Sewaren 
Bailroad  Company.  The  application, 
therefore,  In  this  respect  wa,B  not  In  ac- 
cordance with  the  statute.  It  is  not  as 
though  Chambers  bad  some  interest  capa- 
ble of  being  taken  by  condemnation.  In 
such  a  case  he  might  be  considered  as 
owner  pro  tanto,  although  he  was  not 
owner  of  the  land,  and  the  proceeding 
might  stand  for  what  it  was  worth.  But 
Chambers  has  no  right  and  asserts  no 
claim  whatever  in  the  land,  and  these  pro- 
ceedings must  either  be  utterly  futile  or 
result  in  the  condemnation  of  some  estate 
belonging  to  another  person,  known  by 
the  petitioner  to  be  the  owner,  but  not 
named  in  the  petition.  Such  a  procedure 
is  consonant  neither  with  the-statute  nor 
with  general  legal  principles.  But  the  de- 
fendant insists  that,  as  Chambers  appeared 
by  the  records  to  be  the  owner  on  Decem- 
ber 22, 1890,  when  the  application  for  ap- 
pointment of  commissioners  was  first 
made,  be,  and  not  the  Port  Reading  Rail- 
road Company,  was  the  proper  party  to 
be  designated  as  owner.  For  ihls  conten- 
tion support  can  be  sought  only  In  the 
registry  acts,  but  it  is  not  to  be  found 
there.  By  the  act  of  March  23, 1883,  (Supp. 
Revision,  135,)  unrecorded  deeds  are  valid 
and  operative  against  all  persons,  except 
subsequent  judgment  creditors  without 
notice,  and  subsequent  bona  Ode  pur- 
chasers and  mortgagees  for  valuable 
consideration,  not  having  notice  thereof, 
whose  deed  or  mortgage  shall  have  been 
first  duly  recorded  or  registered.  The 
Carteret  &  Sewaren  Railroad  Company 
stood  In  none  of  these  classes  on  the  date 
mentioned.  Moreover,  the  proceeding's  to 
condemn  should  be  regarded  as  instituted 


on  January  19, 1891,  the  day  when,  accord- 
lug  to  the  recital  In  the  order  appointing 
the  commissioners,  the  application  on 
which  that  order  rested  was  presented  to 
the  chief  justice;  tor  the  application  of  De- 
cember 22, 1890,  was  evidently  not  pursued. 
But  on  January  19, 1891,  the  title  of  the 
Port  Reading  Railroad  Company  was  fully 
displayed  upon  the  records,  and  there  was 
no  shadow  of  a  reason  for  treating  Cham- 
bers as  the  owner.  The  defendant  also 
takes  the  position  that  neither  of  the  pros- 
ecutors has  any  standing  to  complain  of 
the  j>roceeding8,  since  the  one  has  no  es- 
tate to  be  condemned,  and  the  estate  uf 
the  other  cannot  be  impaired;  but  we 
think  that  Chambers  acquires  a  status  by 
the  fact  that  he  presumably  has  been 
made  a  party  to  this  unlawful  procedure, 
and  may  therefore  be  Involved  in  all  the 
litigation  possibly  consequent  thereon, 
and  that  the  Port  Reading  Railroad  Com- 
pany haa  a  statna,  upon  the  ground  that 
the  sole' aim  of  the  proceeding  is  to  obtain 
an  Interest  in  its  lands,  without  affording 
It  such  means  of  defense  as  the  statute  de- 
signs it  to  have.  The  order  In  question 
should  be  set  aside,  with  costs. 


(t4  N.  J.  I<.  U7) 
TiNEBN   V.  TaLLMADGB. 

(Supreme  Cowrt  of  New  Jeney.    Nov.  6, 1891.) 

RBWABD  OI7BKBD  BT  CiTT— PbBSOKAI.  XjIABILITT 

OF  Hatob. 
A  mayor  of  a  city  ofBcially  promised  a  re- 
ward for  the  apprehension  of  a  fugitive  munici- 
pal officer,  and  on  account  of  the  absence  of  any 
authority  in  the  mayor  to  bind  the  city  there  was 
no  principal  to  respond.  Held,  that  by  reason  of 
this  excess  of  liis  authority  the  mayor  became 
personally  liable  for  the  performance  of  the  con- 
tract 
(SylUibua  try  the  Coiu-t.) 

Certiorari  at  the  prosecution  of  Herman 
I.  Tinken  to  bring  up  a  judgment  against 
him  in  favor  of  James  W.Tallmadge,  in  an 
action  to  recover  for  a  reward  offered  for 
the  apprehension  of  a  detaalttng  city 
officer.    Judgment  affirmed. 

Statemknt  by  the  Cockt.  This  writ 
brings  up  a  judgment  entered  in  the  first 
district  court  of  Jersey  City.  The  action 
was  brought  to  recover  an  unpaid  part  of 
a  reward  oHered  for  the  apprehension  of 
a  fugitive  defaulting  officer  of  the  city  of 
Hoboken.  The  following  Is  a  copy  of  the 
paper  upon  which  the  plaintiff  grounded 
hie  rlgh  t  of  action :  "  Mayor's  Office.  This 
is  to  certify  that  the  bearer  Is  entitled  to 
receive  the  sum  of  five  hundred  dollars 
lawful  money  of  the  United  States,  when 
the  following  conditions  have  been  com- 
plied with:  (1)  John  McMahon,  late  col- 
lector of  revenue  for  the  city  of  Hoboken, 
now  a  fugitive  from  justice,  must  be  de- 
livered Into  the  custody  of  the  public 
prosecutor  of  Hudson  county  at  the 
county  jail.  (2)  The  said  John  McMahon 
must  be  properly  identified.  Upon  pre- 
sentation of  this  certificate  (after  above 
conditions  have  been  complied  with)  at 
my  office  in  the  city  of  Hoboken  the  above- 
mentioned  reward  will  be  paid.  H.  I. 
TiNKEN,  Mayor."  At  the  time  this  paper 
was  delivered  to  Tallmadge  Mr.  Tinken 
was  mayor  of  the  city  of  Hoboken. 
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Argaed  at  June  term,  1891,  before  Scub- 
Dsn  and  Reed,  J  J. 

Wm.  S.  Sttthr,  for  prosecutor.  Wm.  D. 
BdwarfiB,  tor  defendant.  ' 

Rebd,  J.  The  only  question  of  law 
which  la  discoverable  In  the  record  of  the 
proceedings  In  the  district  court  Is  this': 
Does  an  action  lie  against  the  defendant 
personally,  assuming  that  the  conditions 
enjoined  1?  the  paper  were  performed? 
That  the  paper  was  obtained  without 
fraud,  and  that  the  conditions  were  exe* 
cuted,  we  must  assume,  In  the  lace  of  the 
findings  of  the  trial  court.  But  the  prose- 
cutor Insists  that  the  defendant  below  en- 
tered into  the  engagement  as  a  public 
officer,  and  that  no  personal  responsibili- 
ty for  the  payment  of  the  amount  named 
rests  upon  him.  If  the  engagement  Into 
which  the  defendant  entered  had  been 
within  the  scope  of  bis  oflSclal  autborlty  I 
think  that  this  view  would  be  sound. 
There  is  a  well^lcflned  distinction  between 
the  contracts  entered  by  private  agents 
and  those  contracts  madeby  public  agents 
in  respect  to  their  personal  responsililllty. 
Where  a  private  agent  does  not  attempt 
to  bind  his  principal,  and  In  terms  Im- 
poses the  obligation  upon  himself,  the 
rule  is  he  incurs  by  such  act  a  personal 
liability,  although  he  describes  himself  as 
agent.  Dayton  v.  Warne,  43  N.  J.  Law, 
659.  But  this  Is  not  the  rule  where  the 
obligation  is  the  same,  but  the  agent  is  act- 
ing within  the  scope  of  his  authority  as  a 
public  agent.  Knight  v.  Clark,  48  N.  J. 
Law,  22,  2  Atl.  Rep.  780;  Woodbrldge  v. 
Hall,  47  N.  J.l«w,  388, 1  Atl.  Rep.  492.  A 
public  ag^nt,  whenever  the  contract  Is 
within  the  limits  of  the  officer's  power 
and  duty,  Is  not  personallybound,  unless 
a  contrary  Intention  Is  plainly  In,dlcated 
by  the  terms  and  circumstances  of  the 
transaction.  The  presumption  is  that  he 
is  acting  In  his  official  capacity,  and  that 
the  engagement  is  meant  to  be  with  the 
public  only.  Woodbrldge  v.  Eall,  supra. 
The  paper  signed  by  the  mayor  does  not 
rebut,  but  fortifies,  this  presumption. 
The  service  for  which  the  money  was  to 
be  paid  was  a  public  service.  Thefugltlve 
was  a  municipal  officer.  The  promise 
was  made  by  the  defendant  over  his  offi- 
cial title  as  mayor.  The  money  was  to 
be  paid  at  the  mayor's  office.  Therefore, 
if  it  bad  appeared  that  the  mayor  had, 
as  a  part  of  his  official  power  and  duty, 
the  aathorlty  to  bind  the  municipality  or 
any  of  its  departments  by  such  a  prom- 
ise, no  one  would  doubt  for  an  instant 
that  the  action  would  lie  against  the  city 
alone.  It,  however,  conclusively  ap- 
peared that  no  such  authority  or  duty  ex- 
isted. In  fact  the  mayor  was  without 
the  least  semblance  of  power  to  act  tor 
any  public  body  In  the  matter.  Now,  a 
rule  applicable  to  private  agents  Is  that. 
If  an  agent  contracts,  although  In  his 
character  of  agent,  with  no  responsible 
principal  to  whom  resort  may  be  had,  the 
law  presumes  that  he  contracts  upon  his 
personal  responsibility,  and  intends  to 
bind  himself,  and  so  holds  him;  for  In  no 
other  way  could  the  contract  have  any 
validity.  Booth  v.  Wonderly,  86  N.  J. 
r.iaw,    S60-266;     Danl.    Paley    Ag.    874. 


Whether  this  doctrln'e  applies  to  public 
agents  has  been  denied  by  some  courts 
and  doubted  by  others,  except  when  there 
existed  some  express  warranty  of  author- 
Ity  or  fraudulent  conduct  on  the  part  ot 
the  agent.  The  cases  are  collected  In  Mr. 
Meciiem's  useful  book  on  Poblle  Officers, 
§!  809-815.  It  Is  useless  to  examine  these 
cases,  for  the  rule  applicable  to  private 
agents  is  extended  to  public  agents  in  its 
fall  vigor  by  this  court  in  the  case  of  Bay 
V.Cook,  22  N.J.  Law,  348.  In  that  case 
an  overseer  of  the  poor  bad  directed  a 
physician  to  attend  a  pauper.  The 
charges  were  msAe  against  the  overseer 
as  such.  An  action  was  brought  against 
the  township  to  which  the  pauper  was 
chargeable,  In  which  action  the  physician 
was  nonsuited  on  the.  ground  that  the 
overseer  was  not  authorized  to  bind  the 
township.  Another  action  was  then 
brought  by  the  .physician  against  the 
overseer  personally,  and  a  verdict  was  re- 
turned against  him.  Upon  error  It  was 
urged  that  the  overseer  was  acting  as  a 
public  agent,  and  that  the  physician  had 
recognized  him  as  such.  This  was  not 
denied,  but  nevertheless  this  court  held 
the  overseer  personally  liable  for  the  phy- 
sician's bill.  The  court  remarked :  "If  an 
agent,  either  public  or  private, exceeds  his 
authority  In  making  a  contract,  he  Is  per- 
sonally liable  tor  its  performance,  for  the 
law  wl'l  esteem  blm  as  acting  in  his  Indi- 
vidual capacity,  rather  than  suffer  the 
contract  to  fall."  Dpon  the  rule  laid 
down  in  that  case  the  Judgment  brought 
up  is  affirmed. 

C4*  N.  J.  n.  van 

MOTT  ▼.  MOTT. 

(Cov/rt  of  Clumcery  of  New  Jersey.   Nov.  6, 1891.) 

AonoiT  TO  Sbt  Asidx  Dbbd— I>UiU>iiro  —  JfUAxm 
— Unsdi  Invlubnob— CkiirnDiiiTiAi.  Rbi.atioK8. 

1.  While  a  bill  should  oontain  averments  ot 
the  right  of  the  oom^lainant  alleged  to  be  at- 
tacked, and  of  the  injury  thereto  inflicted  or 
threatened  hy  the  defendant,  sufficient  to  invoke 
the  jurisdiction  of  the  court,  and  sustain  the  re- 
lief asked,  it  is  not  always  necessazy  that  snoh 
injury  be  oharacterlied  by  technical  term*,  the 
acts  ot  a  defendant  detailed  with  partioolarity, 
or  proved  to  the  extent  apecified. 

a.  If  there  is  in  the  bill  substantial  averment 
or  recital  of  facts  which  disclose  to  the  defend- 
ant generally  the  grounds  of  complaint,  it  will 
be  sufficient,  on  final  hearing  on  pleadings  and 
proofs,  in  a  case  where  the  facts  cannot  be  with- 
in the  knowledge  of  the  acting  party,  if  the 
grounds  of  relief  are  substantially  involved  in 
the  statements  of  the  bill,  and  are  sustained  by 
the  evidence. 

8.  Conveyances  by  as  aged  parent  to  a  child, 
In  considerauon  of  the  agreement  by  the  latter  to 
support  and  provide  for  the  former,  are  upheld 
if  the  transaction  appears  to  have  been  free  from 
fraud,  and  the  evidence  does  not  show  that  oon- 
fldence  has  been  reposed  by  the  infirm  in  tlie 
stronger,  bat  does  show  that  the  parties  dealt  at 
arms- length. 

4.  In  all  transactions  between  persons  ocou- 
pyinK  relations,  whether  legal,  natural,  or  con- 
ventional in  their  origin,  in  which  confidence  is 
naturally  inspired,  is  presumed,  or  in  fact  reason- 
ably exists,  the  burden  of  proof  is  thrown  upon 
the  person  in  wkom  confidence  is  reposed  to  show 
aifirmatlvely  that  no  deoeption  is  praotioed,  no 
undue  influence  used,  and  that  all  was  fair,  open, 
voluntary,  and  well  understood. 

5.  A  deed  obtained  by  a  son  from  an  aged 
mother,  who  reposed  the  utmost  confidence  in 
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him,  (uuinot  be  sanctioned  if  confidence  has  been 
abased,  if  there  is  inadequacy  of  price,  or  the 
Inference  is  plain  that  advantage  has  been  taken 
of  age  and  weakness,  and  the  partiality  of  a  par- 
ent has  been  artfnlly  made  ose  of  to  strip  her  of 
her  property,  and  reduce  her  to  a  state  of  de- 
pendence and  want. 

6.  A  court  of  equity  will  interfere  if  the 
party  executing  an  instrument  is  weak  and  liable 
to  be  Imposed  upon,  if  it  finds  that  any  acts  or 
stratagems  or  any  undue  means  have  been  used, 
if  It  sees  the  least  speck  of  imposition  at  tbe  bot- 
tom, or  if  the  grantor  is  in  such  a  situation  with 
respeot  to  the  donee  as  will  naturally  give  an 
]u>due  infiuence  over  her,  and  there  is  the  least 
aetntlUa  of  fraud. 

7.  Jt  is  a  fraud  on  such  grantor  to  misrepre- 
sent facts  so  as  to  induce  the  making  of  a  deed, 
and  evidence  of  fraud  that  such  person  was  not 
afforded  the  opportunity  for  outside  advice.  It 
Is  also  a  fraud,  where  the  only  consideration  for 
the  deed  is  an  agreement  on  the  part  of  the  son 
to  support  the  motlier,  not  to  give  to  the  parent 
an  instrument,  of  equal  solemnity  with  that 
which  he  receives  from  her,  expressing  such  con- 
sideration. 

(SyUatms  by  the  Court.) 

BHl  by  Ann  EUza  Mott,  through  William 
B.  Skinner,  against  Damon  Mutt,  to  set 
aside  a  deed  of  conveyanceexecated  by  her 
while  In  a  state  of  mental  unsoundness. 

WtUiam  E.  Skinoer,  for  complainant. 
BoDry  S.  White  and  Alfred  Taylor,  for  de- 
fendant. 

Green,  V.  C.  Ann  ElUa  Mott  was  ad- 
Judged  a  lanatic,  with  lucid  moments.  In 
proceedings  In  this  court,  on  the  30tb  day 
of  July,  1889,  and  WUUam  E.  Skinner  was 
afterwardti  appointed  her  guardian  by 
tbe  Bergen  county  orphans'  court.  Mrs. 
Mott  was  born  In  1819,  and  was  married  in 
1838  to  a  widower  with  one  child.  She 
bad  two  children  by  him, — a  son,  Damon 
Mott,  the  defendant;  and  a  daughter, 
Phoebe,  who  afterwards  married  a  Mr. 
Ackerman.  Mr.  and  Mrs.  Mott  did  not 
live  together  for  some  years.  He  resided 
In  Connecticut,  and  she  at  Hurkenaack, 
N.  J.,  In  a  bouse  built  by  her  daughter's 
husband  upon  the  property  In  question  in 
this  suit,  tbe  title  of  which  was  in  Mrs. 
Mott.  The  old  lady  lived  with  her  daugh- 
ter and  Hon-ln-law;  he  providing  tor  the 
house  until  bis  bueiness  required  tbe  re- 
moval of  his  family  to  Westchester,  where 
they  lived  until  1887,  when  they  went  to 
St.  Augustine,  Fla.  Mrs.  Mott  continued 
in  Hackensark,  occupying  sometimes  part 
of  her  own  house,  and  renting  the  balance, 
and  at  other  times  occupying  rooms  and 
renting  her  house.  Her  grandson  Charles 
Ackerman  lived  with  her,  as  did  her 
granddaughter  Ella  Kusseli,  a  part  ol  the 
time,  until  she  left  Hackensack  (or  a  year 
or  eo,  when,  havinir  been  married  to  Dr. 
Russell,  she  returned  to  that  place.  It 
was  arranged  in  the  year  1887  that  the 
Old  lady  should  go  to  Florida  to  visit  her 
daughter,  on  which  trip  her  graudson 
Charles  Ackerman  was  to  be  her  escort. 
It  was-delayed  at  first,  as  he  says,  by  tbe 
tact  that  he  was  not  able  to  leave  his  busi- 
ness, and  it  appears  by  tbe  evidence  that 
afterwards  Mrs.  Mott's  husband  was  se- 
riously ill  at  his  daughter's,  Mrs.  Van 
Sclven's,  in  Connecticut;  and  the  old  lady, 
desiring  to  arrange  some  matters  before 
)il8  death,   went  to  her  step-daughter's, 


and  remained  with  her  husband  until  his 
death,  which  occurred  in  tbe  fall  of  that 
year.  She  returned,  alter  her  husband's 
death,  to  Hackensack,  and  continued  to 
reside  there  until  the  latter  partot  May  or 
June,  1888,  when  she  went  to  visit  her  son, 
Damon,  who  lived  in  Connecticut,  prior  to 
going  to  Florida,  which  she  bad  again  de- 
termined to  do.  In  tbe  summer  of  1S8S, 
she  was  the  owner  of  a  tract  ot  12  acres  of 
land  in  Connecticut,  the  value  ot  which  is 
not  stated;  a  house  and  lot  in  Hacken- 
sack, In  this  state,  worth  f  1,600;  certain 
household  effects,  an  Indebtedness  ot  her 
son,  Damon,  ot  $450,  secured  by  a  chattel 
mortgage;  a  note  of  Albert  C.  Bogert  for 
f82  or  $100;  a  note  ot  her  son-in-luw,  Ack- 
erman, ot  919  or  $20;  a  claim  against  her 
granddaughter  Mrs.  Ella  Russell  of  $100, 
and  one  against  her  grandson  Charles 
Ackerman  ot  over  $125;  a  deposit  in  the 
savings  bank  c>t  $214  and  some  cents.  It 
Is  claimed  by  her  son,  the  defendant,  Da- 
mon Mott,  that  his  mother,  in  the  sum- 
mer of  1888,  made  over  the  whole  ol  her 
property  to  him,  by  which  she  canceled 
his  indebtedness  to  her,  and  invested  him 
with  the  ownership  ot  all  her  personal 
property  and  rights  in  action  and  the  ti- 
tle to  her  real  estate.  Deeds  from  her  to 
him  of  the  real  estate  in  Connecticut  and 
New  Jersey,  dated,  respectively,  August  6 
and  August  10,  188S,  were  executed  and 
placed  upon  tbe  record.  This  suit  Is 
brought  in  the  name  ot  Ann  E.  Mutt,  by 
William  E.  Skinner,  her  guardian,  to  set 
aside  the  deed  ot  the  property  in  Hacken- 
sack on  the  gr  nnd  that  the  defendant 
fraudulently  obtained  title  to  said  lands 
from  his  mother,  "by  procuring  in  some 
way  her  signature  to  said  paper  writing, 
purporting  to  be  a  deed  ot  conveyance  to 
him  ot  said  lands, "  at  a  time  when  she 
was  unable,  by  reason  of  mental  derange- 
ment, unsoundness,  and  imbecility,,  to 
comprehend  what  she  was  doing,  and 
when  what  she  did  bad  made  no  impres- 
sion whatever  upon  her  mind,  or  at  some 
other  time  or  by  some  means  induced  her 
to  convey  said  lands  and  premises  to  him 
at  a  time  when  her  mind  was  deranged  or 
unsound  or  weak,  or  under  an  undue  in- 
fluence exercised  or  exerted  by  him.  The 
answer  of  the  defendant  denies  tbe 
grounds  stated,  as  to  bis  mother's  mental 
capacity  or  weakness,  or  that  he  fraudu- 
lently obtained  title  to  the  lands  men- 
tioned ;  insists  thnt  his  mother  was  com- 
petent to  convey,  and  that  the  transfer 
was  made  to  the  defendant  tor  a  good 
and  valuable  consideration,  he  agreeing 
to  provide  her  a  home  and  support  her 
dumg  her  life,  and,  tor  her  protection,  to 
make  a  will  In  ber  bebtdf. 

It  Is  Insisted  that  the  complainant  mast 
establish  that  at  tbe  time  of  the  execution 
of  the  deed  she  was  either  mentally  incom- 
petent, or  acteS  under  what  is  technically 
known  as  "undue  Influence,"  exerted  over 
her  by  the  defendant.  It  Is  undeniable 
that  relief  cannot  be  granted  on  proot  of 
facts  outside  the  case  made  by  tbe  plead- 
ings. But  while  It  is  true  that  the  bill 
should  contain  averments  of  tbe  rights  of 
the  complainant  alleKed  to  be  attacked, 
and  ot  the  injury  thereto  inflicted  or 
threatened  by  the  defendant,  sufficient  to 
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Invoke  the  jnrisdiction  of  the  court,  and 
saBtaln  the  relief  asked,  it  is  not  always 
necessary  that  such  Injury  be  character- 
ised by  technical  terms,  the  acts  of  the  de- 
fendant detailed  with  particularity,  or 
proved  to  the  extent  specified.  With  ref- 
erence to  such  acts,  if  there  is  In  the  bill 
substantial  averment,  or  the  recital  of 
facts  which  disclose  to  the  defendant  gen- 
erally the  grounds  of  complaint,  It  will  be 
Sufficient,  on  final  bearing  on  pleadings 
and  proofs,  in  a  case  where  the  facts  can- 
not be  within  the  knowledge  of  the  acting 
party,  if  the  grounds  of  relief  are  substan- 
tially involved  in  the  statements  of  the 
bill,  and  are  sustained  by  the  evidence. 
Outcalt  V.  Disborough,  3  N.  J.  Eq.  214;  In^ 
suranceCo.  v.Sturges,88  N.  J.  £q.  828, 337; 
Oogtaerty  v.  Bennett,  87  N.  J.  Eq.  87; 
Whelan  v.  Whelan,  3  Cow.  537,  671 ;  Brlce 
V.  Brice,5  Barb.  6.S3, 541 ;  Deatley's  Heli-s  v. 
Murphy.  8  A.  K.  Marsh.  472,  474.  The  gen- 
eral charge  in  the  bill  Is  that  the  defend- 
ant fraudulently  procured  this  deed  from 
his  mother.  It  Is  charged  to  ha*'e  been 
effected  either  while  she  was  non  compos, 
or  at  some  time  or  by  some  means  when 
ber  mind  was  deranged  or  unsound  or 
weak,  or  by  undue  influence  exerted  by 
him  over  her.  The  peculiar  features  o>f 
this  suit  arenot  to  be  overlooked.  Itlsnot 
by  a  party  ani  Juris,  but  In  behalf  of  one 
who  at  the  time  of  filing  the  bill  must  be 
taken  to  be  non  compos.  It  is  brought  by 
her  legal  guardian,  who  has  not,  and  can- 
not have,  knowledge  of  the  peculiar  and 
special  phase  of  fraud  adopted.  The  bill 
charges  that  the  complainant  was  in  an 
enfeebled  state  of  mind,  either  totally  or 
partially  imbecile.  These  are,  however, 
but  specifications  of  her  meutal'condltion. 
The  charge  is  the  fraudulent  procuring  of 
this  deed.  That  is  specifically  prcteented 
to  the  defendant  as  the  act  attacked  which 
requires  his  defense.  No  surprise  can  be 
alleged  by  him.  He  is  thoroughly  advised 
that  his  condnct  in  procuring  this  deed 
from  his  mother  at  the  time  and  In  the 
manner  he  did  is  brought  in  question,  and 
charged  to  be  fraudulent.  To  require  par- 
ticularity of  charge  in  such  a  case  would 
be  a  denial  of  Justice  and  offering  a  premt- 
nm  to  frauds  carried  out  In  secret. 

The  inquisition  In  July,  1889,  found  Mrs. 
Mott  of  unsound  mind,  Incapable  of  the 
govern ment  of  herself  or  her  estate  from 
January,  1888, — a  time  anterior  to  the  con- 
veyance attacked.  The  Inquisition,  how- 
ever, simply  makes  a  prima  facte  c&so,  and  is 
not  conclusive  against  the  defendant, even 
as  to  the  point  of  time  when  it  was  taken. 
Hunt  V.  Hunt.  13  N.  J.  Eq.  161;  Yauger 
V.  Skinner,  14  l!f.  J.  Eq.  389;  Hill  v.  Day,  34 
N.  J.  Eq.l50;  Reeves  v.  Morgan,  (N.J. Ch.) 
21  Atl.  Rep.  1040.  Whatever  mental  infirm' 
Ity  Mrs.  Mott  evidenced  prior  to  the  visit 
made  by  her  to  the  defendant  In  1888,  and 
which  will  be  considered  In  detail  on  an- 
other branch  of  the  case,  it  cannot.  In  the 
light  of  the  testimony  of  Judge  Donahue 
and  Dr.  Eldrldge,  and  the  other  witnesses 
as  to  her  mental  condition  at  and  about 
the  time  of  the  execution  of  the  deed,  bo 
said  that  she  did  not  possess  sufilcient 
mind  to  understand,  in  a  reasonable  man- 
ner, the  nature  and  effect  of  the  act  she  was 
engaged  In,  which  Is  the  test  in  such  cases 


if  unmixed  with  fraud.  Hill  v.  Day,  84  K.  3. 
Eq.  150;  Earle  v.  Norfolk. etc.,  Co.,  3<1  N.  J. 
Eq.  18S,  affirmed  37  N.  J.  Eq.  315;  Eaton 
V.  Eaton,  37  N.  J.  Law,  109.  The  com- 
plainant's attack  on  this  conveyance  sole- 
ly on  the  ground  of  lunacy  must  fail. 

Conveyances  by  an  aged  parent  to  a 
child  in  consideration  of  the  agreement  by 
the  latter  to  support  and  provide  for  the 
former  are  upheld,  If  the  transaction  ap> 
pears  to  have  been  free  from  fraud,  and 
the  evidence  does  not  show  that  confi- 
dence has  been  reposed  by  the  Infirm  in  tite 
the  stronger,  but  does  show  that  the 
parties  dealt  "at  arms-length."  Collins 
V.  Collins,  45  N.  J.  Eq.  813, 18  Atl.  Rep.  860. 
Another  principle,  however,  is  to  be  ap- 
plied when  confidence  has  been  reasonably 
reposed  between  the  parties  which  may 
have  been  abused.  In  Low  v.  Holmes, 
Dru.  t.  Nap.  290,  at  320,  the  lord  chancellor 
says:  "It  Isnot  thedutyof  this  couii;, and 
It  may  not  be  within  Its  province,  to  rec- 
tify In  all  cases  the  various  inequalities  of 
contracting  parties,  or  to  undo  the  advan- 
tage which  may  be  gained  by  the  strong 
or  sagacious  over  the  weak  and  Improvi- 
dent; but  In  every  relation  which  Induces 
confidence,  and  involves  dependence.  It  is 
the  bounden  duty  of  this  court  to  see  that 
such  confidence  is  not  abused. "  In  Sears  v. 
Shafer,  6  N.T.26R,at272,ORiDLBY,  J.,8ays: 
"A  court  of  equity  Interposes  its  benign 
Jurisdiction  to  set  aside  Instruments  exe- 
cuted between  persons  standing  In  the  re- 
lation of  parent  and  child,  guardian  and 
ward,  physician  and  patient,  solicitor  and 
client,  and  various  other  relations  in  which 
one  party  Is  so  situated  as  to  exercise  a 
controlling  Influence  over  the  conduct  and 
interest  of  another.  In  some  cases,  undue 
Influence  will  be  inferred  from  the  nature 
of  the  transaction  alone;  In  others,  from 
the  nature  of  the  transaction,  and  the  ex- 
ercise of  occasional  and  habitual  influ- 
ence.* In  Cowee  v.  Cornell,  75  N.  Y.  91-99, 
Hand,  J.,  says:  "It  may  be  stated  as  uni- 
versally true  that  fraud  vitiates  all  con- 
tracts ;  but,  as  a  general  thing,  it  is  not 
presumed,  but  must  be  proved  by  the 
party  seeking  to  j'elieve  himself  from  an 
obligation-  on  that  ground.  Whenever, 
however,  the  relations  between  the  con- 
tracting parties  appear  to  be  of  such  a 
character  as  to  render  it  certain  that  they 
do  not  deal  on  terms  of  equality,  but  that 
either,  on  the  one  side,  from  superior 
knowledge  of  the  matter  derived  from  a 
fiduciary  relation,  or  from  overmastering 
influence,  or,  on  the  other,  from  weakness, 
dependence,  or  trust  justifiabl.v  reposed, 
unfair  advantage  In  a  transaction  Is  ren- 
dered probable,  there  the  burden  is  shifted, 
the  transaction  is  presumed  void,  and  It 
is  incumbent  upon  the  stronger  party  to 
show  affirmatively  that  no  deception  was 
practiced,  no  undue  influence  was  used, 
and  that  all  was  fair,  open,  voluntaj-y, 
and  well  understood. "  The  principle  ap- 
plies, and  the  rule  of  evidence  is  enforced, 
in  all  transactions  between  persons  occu- 
pying relations,  whether  legal,  natural, 
or  conventional  in  their  origin,  in  which, 
confidence  Is  naturall.y  inspired,  is  pre- 
sumed, or  In  fact  reasonably  exists.  "It 
is  the  great  rule  of  the  court  that  he 
who  bargains  in  a  matter  of  advantage 
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with  a  person  placing  confidence  In  bim  te 
bound  to  show  tbat  a  reasonable  use  bas 
been  made  of  that  conBdence,— a  role  ap- 
plying to  trustees,  attorneys,  or  any  one 
else.  "^  Lord  Eldom  in  Qibson  v.  Jeyea,  6 
Ves.  266, 278.  "  The  prineiples  applicable  to 
the  more  tamlliar  relations  of  this  etaarnc- 
ter  have  been  long  settled  by  many  well- 
Imovn  decisions,  but  the  courts  have  al- 
ways been  careful  not  to  fetter  this  useful 
condition  by  defining  the  exact  limits  of 
Its  exercise. "  Lord  Chei.msford  in  Tate  v. 
Williamson, Li. B.  2  Ch.App.  56,  61.  "The ju- 
risdiction is  founded  on  the  principle  of  cor- 
recting abuses  of  confidence;  and  I  sball 
bavono  hesitation  in  saying  it  ought  to  be 
applied,  whatsoeTer  may  be  the  nature  of 
the  confidence  reposed,  or  the  relations  of 
the  parties  between  whom  it  bad  subsist- 
ed. I  take  the  principle  to  be  one  of  ani- 
versal  application,  and  the  c.ises  in  which 
the  Jurisdiction  bas  been  exercised— those 
of  trustee  and  eeatui  que  trvst,  guardian 
and  ward,  attorney  and  client,  surgeon 
and  patient — to  be  merely  incidents  of  the 
application  of  the  principle. "  Vice-Chan- 
cellor TuKNBR  in  Billage  v.  Southee,  9 
Hare,  539,  540. 

Equity  assumes  that  instruments  creat> 
Ing  edtatee  in  favor  of  a  party  standing  in 
certain  confidential  relations  with  a  per- 
son from  whom  the  interest  is  obtained 
are  made  under  conditions  of  confidence 
and  trust  inspired  by  the  relation,  and 
will  either  absolutely  avoid  the  transfer  on 
tbe  application  of  the  alienor,  or  throw 
the  burden  of  proof  on  tbe  alienee  to  estab- 
lish the  good  faith  of  the  transaction. 
Dealings  between  trustee  and  cestui  Qua 
truat  are  Illustrations  of  this.  When  a 
controlling  influence  is  not  conclusively 
inferred  from  the  character  of  the  relation, 
it  maybe  necessary  to  prove  that  confi- 
dence was  in  tact  reasonably  reposed  by 
tbe  one  in  the  Judgment,  sincerity,  and 
honesty  of  the  other;  but,  the  relation 
and  confidence  established,  the  burden  of 
proof  is  on  the  person  In  whom  confidence 
Is  placed  to  prove  tbe  entire  fairness  of  the 
bargain.  Tbe  relations  we  have  to  con- 
aider  as  existing  between  the  parties  in 
this  case  are  those  of  principal  and  agent, 
and  parent  and  child.  In  Farmer's  Ex'ra 
T.  Farmer,  39  N.  J.  Eq.  211,  at  216,  Vice- 
chancellor  Van  Fleet  says :  "  A  contract 
made  by  an  agent  wjtb  his  principal  in  re- 
lation to  the  subject-matter  of  the  agency 
will  not  be  allowed  to  stand  unless  It  ap- 
pears that  It  is  entirely  free  from  undue  in- 
fluence, advantage,  and  Imposition.  The 
transaction  must  be  characterized  by  the 
utmost  good  faith,  and  the  burden  of  es- 
tablishing tbe  perfect  fairness  of  the  con- 
tract is  on  the  agent ; "  citing  Condit  v. 
Blackwell,  22  N.  J.  Eq.  481;  Porter  v. 
WoodruH,  86  N.  J.  Eq.  174.  With  refer- 
ence to  transactions  between  parent  and 
child,  the  law  presumes  that  the  Influence 
of  the  parent  over  bis  child  during  tbe  ten- 
der years  of  infancy  Is  so  controlling  that 
It  regards  transfers  from  the  child  to  the 
parent  on  arriving  at  majority,  or  im- 
mediately thereafter,  as  having  been  made 
under  the  influence  ol  overweening  confi- 
de n:e.  As  tbe  child  matures,  and  acquires 
experience  and  Independence,  the  prosunip- 
tion  weakens,  and  at  last  ceases.    As  the 


parent,  however,  advances  in  years,  tbe 
condition  of  dependence  may  be  reversed  by 
the  hand  of  time.  If  life  draws  to  a  close 
with  a  falling  intelligence  and  enfeebled 
frame,  tbe  parent  naturally  looks  with 
confidence  to  a  son  or  daughter  for  advice 
and  protection.  The  parent  becomes  tbe 
child,  "with  the  same  dependence. over- 
weening confidence,  and  implicit  acquies- 
cence" which  had  made  tbe  other,  in  in- 
fancy, tbe  willing  Instrument  of  the  par- 
ent's desires.  Highbergerv.Stl£aer,21  Md. 
838;  Martin  v.  Martin,  1  Helsk.  658;  Brice 
V.  Brice,  6  Barb.  533;  Comstock  v.  Com- 
etock,  67  Barb.  4.53;  Whelan  v.  Whelan, 
3  Cow.  657;  2  White  &  T.  Lead.  Cas. 
(4th  Ed.)  1206;  American  notes  to  Hugnen- 
in  v.  Baseley.  14  Ves.  273.  If,  under  such 
ctrcumstnnces,  a  son  obtains  a  convey- 
ance from  a  parent,  this  court  will  not 
permit  It  to  stand  unless  such  sou  estatn 
lisbes  by  abundant  proof  that  thecuntract 
was  not  only  free,  but  fair,  and  made 
with  the  utmost  good  faith. 

Under  what  conditions  was  the  deed  of 
the  Hackensack  property  executed,  with 
reference  to  the  degree  of  trust  and  confi. 
dence  reposed  lu  the  defendant,  by  his 
mother?  We  enter  on  this  Inquiry,  not 
wth  a  view  of  ascertaining  If  tbatextreme 
control  which  characterizes  what  Is  tech- 
nically know  n  as  "  undueinflnenre'exlsted, 
but  whether  Mrs.  Mott,  when  executing 
this  deed,  placed  such  confidence  and  re- 
liance in  her  son  that  tbe  burden  of  proof 
Is  thrown  upon  hiro  of  showing  that  such 
confidence  was  not  abused.  The  deed  is 
dated  August  10, 1888,— a  little  over  two 
mouths  after  hec  arrival  at  her  son's 
house.  While,  as  stated  before,  the  evi- 
dence.of  the  defendant's  witnesses  must  be 
taken  as  establishing  that,  at  the  time  of 
the  execution  of  this  deed,  she  must  becon- 
sidei'ed  as  comptetent,  under  tbe  authori- 
ties, to  make  a  valid  conveyance  of  her 
property,  it  is  necessary,  In  considering 
the  question  uf  what  Influence  may  have 
been  exercised  over  her  by  her  son,  to  ex- 
amine a  little  In  detail  the  evidence  with 
reference  to  her  mental  condition  prior  to 
her  visit  to  bis  house.  She  appears  to 
have  been  a  lady  of  average  menttil  force, 
of  much  Independence  of  character,  and  of 
good  physical  health,  until  about  the  year 
1880,  when  she  had  tbe  misfortune  to  meet 
wltb  an  accident  at  the  house  of  a  Mr. 
Bogert.  The  Immediate  eOect  of  this — a 
fall — was  the  breaking  of  two  ribs,  and  an 
injury  to  her  spine;  the  subsequent  result 
was  neuralgia  or  headache,  dullness.  Inat- 
tention, and  forgetfulness.  Hercondltion 
of  mind  after  tbe  fall  has  been  described 
by  her  friends,  neighbors,  and  relatives  in 
Hackensack  as  one  of  Increasing  physical 
and  mental  weakness.  There  Is  evidence 
showing  that  she  bad  tbe  usual  forgetful- 
ness ot  people's  names, — a  common  inci- 
dent of  advancing  age.  But,  connected 
with  this,  there  \yas  diBiculty  In  making 
herself  understood.  She  seemed  to  lose, 
to  a  certain  extent,  the  ability  of  convey- 
ing her  ideas  about  ordinary  matters  to 
those  with  whom  she  was  conversing. 
Loss  of  memory  was  Indicated  by  the  fact 
that  on  several  occasions  she  lost  her  way 
in  the  streets  of  Hackensack,  where  she 
had  lived  fpr  years,  and  with  wbicb  she 
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must  neeemarily  have  been  familiar.  Her 
mind  seemB  to  hare  been  subject  to  unrea- 
sonable fancies;  imagining  at  one  time 
tbat  tbe  sermon  of  tlie  minister  had  been 
especially  directed  to.ber,  and  causing  her 
much  religious  anxiety.  Sbe  was  con- 
stantly impressed  with  tbe  idea  that 
some  one  was  robbing  her  of  her  yege- 
tables,  wood,  and  coal,  although  she  had 
tbem  securely  placed  under  lock  and  key, 
and  supposed  tbat  people  were  conspir- 
ingtoturn  herout  of  her  lodgings, and  put 
her  and  her  belonglng^s  on  tbe  street. 
Notwithstanding  she  was  possessed  of 
comfortable  means,  and  in  no  ways  im- 
poTerlshed,  she  begged  money  from  the 
cborch  deacons,  and  on  one  occasion  cried 
because  she  had  not  been  asked  to  go  to  a 
children's  Snnday-BChooI  picnic.  Thesein- 
flrmltles,  while  they  may  not  have  culmi- 
nated.  in  a  degree  of  imbecility  which 
would  render  her  incompetent  toconvey,i 
show  that  her  mind  was  in  a  condition 
of  susceptibility  to  influence,  if  sought  to 
be  exerted  by  one  who  bad  her  confidence 
or  affection.  The  evidence,  I  think,  sbows 
two  prominent  traits  of  character  of  Mm. 
Mott  prior  to  the  time  in  qneatlon,— one, 
affection  for  her  children ;  the  other,  the 
tenacity  with  which  she  kept  control  of 
her  own  property.  She  would  loan  them 
money  liberally,  with  reference  to  her 
means,  but  she  always  held  tbem  as  debt- 
ors to  the  amoTint  of  her  advances.  Ac- 
cording to  tbe  defendant's  statement,  it 
was  a  favorite  expression  of  hers  "that 
she  would  keep  the  loaf  under  her  own 
arm." 

When  Mrs.  Mott  went  to  visit  her  son 
in  May  or  June,  1888,  it  was  with  the  Arm 
inteutlon  of  staying  there  but  a  short 
time,  and  then  uf  going  to  Florida  to 
stay  with  her  daughter.  When  sbe  went 
to  Connecticut  there  was  no  lack  of  love 
for  ber  danghter  and  family,  and  no 
doubt  tA  their  affection  for  her;  for  It 
would  seem  from  tbe  evidence  that  it  was 
her  intention  to  make  the  visit  to  her 
danghtera  permanent  change  of  residence. 
That  the  defendant  had  a  controlling  in- 
fluence over  her  in  her  condition,  and  that 
she  reposed  the  ntmost  confidence  in  him, 
is,  1  think.  Shown  from  the  history  o*  her 
visit  to  him'  from  the  very  moment  she 
arrived  there.  At  his  suggestion  she 
changed  her  plans  of  going  shortly  to 
Florida;  Damon  promising  her  to  take 
her  ther«  after  he  was  through  his  baying. 
Tliereis  serious  question  whether  he  ever 
intended  so  to  do,  and  whether  this  was 
not  a  pretext  used  by  him  to  more  easily 
Induce  bis  mother  to  change  her  plans. 
The  business  be  was  engaged  in  is  one 
which  would  not  permit  any  extended  ab- 
sence from  It.  It  was  so  engrossing  upon 
bis  time  that  he  conld  not  absent  him- 
self from  it  in  order  to  meet  his  old  moth- 
er, 68  years  of  age.  at  the  Hartford  boat 
at  4  o'clock  in  the  morning,  but  left  her 
to  the  escort  of  a  man  from  the  lirery 
stable.  He  played  upon  her  sympathies 
and  aHections  by  telling  her  that  If  she 
went  away  from  him  she  would  never-see 
bliD  alive  again;  and  aHbougb  the  daugh- 
ter in  Florida  wrote  affectionately  to  her, 
and  offered  to  pay  her  passage  to  8t.  Au- 
gustine, she  finally,  under  the  persnaislob 


of  tbe  defendant  asd  those  aboat  him, 
abandoned  her  visit  to  her  daughter  alto- 
gether, and  determined  to  live  with  her 
son.  It  appears  tbat  she  executed  to  him 
during  this  summer  two  powers  of  attor- 
ney. What  tb«y  were  we  do  not  accurate- 
ly know,  except  that  they  were  powers  of 
attorney  which  he  bad  prepared,  and 
which  be  procured  her  to  execute.  We 
have  little  orno  evidence  as  to  the  circum- 
stances under  which  they  were  given,  and 
we  have  no  legal  evidence  as  to  the  extent 
of  their  authority.  These  papers  were  in 
the  possession  of  the  defendant,  and 
were  not  produced  upon  the  trial.  They 
were  important  pieces  of  evidence,  which 
would  throw  much  ligbt  upon  the  ques- 
tion involved.  The  defendant  cannot 
complain  if  presumptions  are  indulged  in 
with  reference  to  the  contents  of  these 
papers,  so  withheld  by  him,  which  may 
be  unfavorable  to  his  case.  If  they  were 
alMolnte  and  nnquallfled  powers  of  &%• 
tomey,  tbey  are  plenary  evidence  of  the 
utmost  confidence  and  reliance  reposed 
by  bis  mother  in  him;  it  they  did  not  go 
to  that  exent,  bnt  were  limited  in  their 
scope,  they  ore  still  : strong  evidence  of 
such  confidence,  and  to  the  extent  of  the 
power  constituted  him  her  agent  as  to 
her  property  covered  by  their  provie- 
ionn.  With  these  powers  of  attorney  ha 
went  to  Hackensack,  and  took  charge 
and  possession  of  all  her  property  which 
be  was  able  to  find,  and  returned  to  bis 
mother,  and  poured  into  her  ears  stories 
by  which  ber  love  for  her  daughter  was 
turned  to  suspicion  and  distrust,  and  sbe 
was  Induced  to  believe  that  her  daughter 
and  family  intended  to  rob  her.  If  tbe 
defendant  is  to  be  believed,  she  thereup- 
on, and  for  that  reason,  determined  to  di- 
vest hereof  of  all  her  property,  and  trans- 
fer it  to  bim.  Sbe  bad  (oryears  lived  witb 
ber  daughter,  and  had  never,  so  far  as 
appears,  had  reason  to  doubt  her  filial 
love  or  perfect  loyalty  to  ber  interests. 
The  husband  bad  bullttbe  house  upon  her 
land,  and  bad  given  her  a  home,  without 
expense,  so  long  as  they  lived  at  Hacken- 
sack; yet,  without  investigation  or  In- 
qtriry,  on  the  mere  word  of  her  son,  sbe 
formed  the  idea  that  her  daughter  intend* 
ed  to  rob  her.  The  two  traits  of  her  char- 
acter which  had  manifested  themselves  so 
prominently— affection  for  her  daughter, 
and  the  retention  ot  her  property — lose 
their  control  ot  Her  action,  and  through 
some  influence  sbe  does  en  act  which  does 
violence  to  both  characteristics.  No  one' 
bat  tbe  defendant  was  by  with  advice; 
no  inSnenee  save  bis  was  exercised ;  no 
triend  but  him  consulted,  in  whom  eons'- 
dence  was  reposed. 

There  could  be  no  stronger  evidence  oi 
influence  exercised  by  an  only  son  over 
his  mother,  an  old  lady  in  the  mental  con- 
dition of  Mrs.  Mott, than  to  thus  find  that 
under  his  inspiration  the  whole  current  of 
ber  life  is  changed ;  a  mother's  love  and 
confidence  in  an  Only  daughter  replaced 
by  aversion  and  distrust;  her  cupidity 
first  awakened  to  arouse  suspicion  of  the 
daughter's  honesty,  and  then  put  to  sleep  , 
by  entire  reliance  in  the  integrity  of  tbe ' 
son.  The  conveyance  being  made  at  a 
time  when  confidence  was  thus  placed  in 
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blm  by  hla  mother,  and  when  be.  holding 
her  power  of  attorney,  waa  her  agent,  the 
harden  of  proof  is  doobly  thrown  apon 
him  to  show  that  her  confidence  was  not 
abused,  that  this  transaction  was  In  all 
respects  fair,  and  that  it  is  unmixed  with 
any  fraud.  How  has  he  met  this  reqnire- 
ment?  He  was  examined  as  a  witness  in 
his  own  behalf.  That  no  injustice  be 
done  blm,  hie  statement  la  given  in  his 
precise  language.  In  answer  to  the  direc- 
tion of  his  counsel  to  state  "all  that  oc- 
curred, and  the  circumstances  leading  up 
to  the  execution  of  this  deed,  beginning  at 
the  beginning,"  he  says:  "Well,  the  first 
start  after  that  deed  was  my  going  to 
Haclcensack  to  get  that  furniture  and  the 
goods  of  mother's.  I  went  there,  and 
was  told  part  of  her  goods  had  been  sent 
to  St.  Augustine.  As  I  packed  up  what  T 
could,  and  sent  to  mother,  or  snipped 
them, — put  them  -on  the  platform  at  the 
depot,— I  went  up,  and  I  told  mother 
that  *  they  have  sent  all  your  papers  and 
all  your  valuables  south;'  and  she  said 
she  could  not  see  what  right  they  bad  to 
deprive  her  of  her  property,  or  something. 
Similar  to  it.  All  I  want  to  convey  in 
that  way,  and  after  that  in  our  conversa- 
lion,  she  said,  '  They  are  trying  to  rob  me, 
and  they  have  been  robbing  me;'  and 
whether  there  was  anything  said  ab.oat 
it  that  day  or  not,  but  finally  it  came  out 
about  the  deed,  and  it  was  talked  of. 
Finally,  after  mother  had  made  up  her 
mind  to  give  me  the  deed  to  that  proper- 
ty, I  said,  '  If  you  do,  I  will  make  my  will, 
and  will  you  all  my  property,— tlje  whole 
of  it, — so  that  you  may  be  protected  if 
I  drop  dead.'  Oueetion.  What  was  said 
about  your  caring  for  your  mother  as 
long  as  she  lived?  Answer.  It  was  un- 
derstood that  she  was  to  make  her  hpme 
with  me,  and  live  with  me,  as  long  as  she 
lived.  Q.  Any  agreement?  A.  There 
was  no  agreement.  All  the  agreement 
there  was,  was  about  my  making  that 
will.  Q.  What  agreement  was  made  be- 
tween yon  and  your  mother  abont  keep- 
Ing  her  as  long  as  she  lived?  A.  The 
agreement  was,  I  was  to  provide  for  her, 
— provide  for  her  and  furnish  her  a  home. 
Q.  Without  charge?  A.  Without  charge 
as  long  as  she  lived.  The  first  agreement 
was  that  I  would  make  my  will,  and  I 
i^onld  provide  for  ber,  and  do  for  her, 
and  give  her  a  home  as  long  as  she  lived. " 
Asked  what  was  said  about  the  provis- 
ions of  the  will,  be  says:  "Well,  I  told 
you,  the  afternoon  that  that  deed  was 
signed,  we  had  not  made  up  our  minds 
upon  what  form,  so  as  to  cover  every- 
thing, and  he  knew  it  was  going, — that 
is,  I  mean  to  make  a  will;  and  so  he  says, 
'  Yop  wait,  and  make  up  your  mind  bow 
that  will  wanted  to  be  drew,  and  come 
In  here,  and  we  will  have  it  executed.'" 
This  is  bis  statement  uf  the  agreement  on 
his  examination  in  chief,  and  It  appears 
to  be  limited  on  ber  part  to  the  deed  in 
question.  The  agreement,  as  stated  In 
bis  answer,  embraced  on  ber  part  not  only 
this  deed,  but  "certain  other  minor  i>er- 
Bonal  propert.v, "  and  the  release  of  any 
daims  she  might  have  against  him; 
while  on  cross-examination  he  claims 
Uiat  It  covered  everything  she  owned,  in- 


cluding fumttnre.  Any  Idea  of  advance- 
ment Is  eliminated  from  the  ease  by  the 
answer  and  by  his  testimony.  He  puts 
it  solely  on  the  ground  of  contract,  and 
claims  the  conveyance  for  a  good  and 
valuable  consideration.  He  is  the  only 
possible  witness  to  the  making  ol  that 
contract;  be  gives  his  testimony  know- 
ing that  there  is  no  one  to  co»tradict 
him ;  he  gives  it  with  full  knowledge  of 
whatvhe  is  required  to  show,  and  that  be 
is  confronted  with  the  duty  of  proving 
the  entire  fairness  of  this  transaction. 
Tet  there  is  the  merest  fragment  of  the 
conversations  which  led  up  to  the  deed; 
a  denial,  until  the  suggestive  question  of 
bis  counsel,  as  to  his  agreement  to  sup- 
port; no  statement  as  to  what  his  moth- 
er, in  terms,  agreed  to  turn  over  to  blm; 
no  evidence  of  any  estimate  by  her  of  the 
value  of  what  she  was  parting  with;  not 
a  word  about  bis  indebtedness  to  lier;  no 
specifiqation  of  what  she  was  to  receive. 
The  story  impresses  the  mind  with  the  be- 
lief that  the  old  lady,  angered  a«  the 
thoDght  that  her  daughter  was  trying  to 
despoil  her,  yielded  to  his  solicitation  te 
convey  everything  to  him.  The  will  was 
an  after-thought,  as  abundantly  appears. 
This  case  involves  only  the  Haekensack 
property,  but,  in  the  investigation  of  the 
question  of  abused  confidence  and  fraud, 
we  are  to  look  not  only  at  tbe  deed  and 
its  execution,  but  to  tbe  whole  transac- 
tion.' Huguenin  v.  Baseley,  14  Ves.  273. 
We  accept  his  statement  as  to  what  was 
embraced  in  the  agreement.  He  has,  ac- 
cording to  bis  own  account,  stripped  the 
old  lady  of  every  vestige  of  property — for 
he  says  the  transfer  included  even  ber  fur- 
niture—or an  agreement  that  he  would 
maintain  her  during  the  remainder  of  her 
life.  The  dlscliarge  of  tbe  duty  of  a  son 
to  the  mother  who- bore  him,  and  which 
one  would  suppose  he  would  be  only  too 
glad  to  perform,  is  tbe  only  consideration 
for  the  transfer  of  real  and  personal  prop- 
erty sufficient  in  value  to  have  secured 
what  would  have  been  to  her  a  loxurlous 
home.  What  was  the  "care,  support, 
and  maintenance"  she  was  to  receive?— 
not  to  ascertain  if  there  has  in  fact  been  a 
failure  of  consideration,  but  to  test  the 
fairness  of  the  transaction.  He  claims  he 
gave  her  what  he  bargained  to  until  she 
went  away,  and  that  be  stands  ready  to 
continue  so  to  do.  What  he  intended  to 
give  ber  is  thus  to  be  ascertained  by  what 
she  got.  Judged  by  that  standard,  did 
he  impose  upon  his  mother  in  this  bar- 
gain? Without  female  help  or  female  as- 
sociation, she  was  placed  in  charge  of 
his  house,  cooked  bis  food,  mended  his 
clothes,  became  the  merest  drudge,  doing 
everything  but  the  washing,  and  really 
earned  all  she  received  as  the  considera- 
tion of  the  transfer  of  her  property.  No 
woman  was  brought  in  as  a  help  until 
tbe  weather  grew  so  cold  that  fires  had 
to  be  started.  In  February  she  was  strick- 
en with  an  alarming  illness,  from  which  it 
was  doubtful  at  one  time  if  she  would  re- 
cover. She  rallied  from  the  disease,  bnt 
her  mind  was  well-nigh  gone.  There  is  no 
question  raised  as  to  her  childishness  and 
helplessness  after  this  attack.  The  time 
had  come  when  she  needed  care,  contfort, 
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companionship;  the  period  had  arrired 
when  bl9  bargain  would  not  be  proflt- 
able.  [tis  true,  defendant  bad  a  house- 
keeper;  but  what  was  the  home  be  gave 
his  now  helpless  mother,  In  consideration 
Jor  the  transfer  to  him  of  all  her  property? 
The  condition  in  which  her  daughter  and 
friend  found  bar  in  the  spring  of  1889  was 
truly  pitiable.  Mrs.  Ackerman  describes 
ber  as  being  at  10  o'clock  In  the  day  with- 
out as  much  as  a  morning  wrap  on,  nuth- 
Ing  but  her  night-dress.  In  the  sitting- 
room,  not  yet  put  to  rights,  with  enough 
of  mind  left  to  recognize  her  daughter,  to 
revive  her  old  afiection,  and  to  realize  her 
condition  of  dependence  and  poverty. 
Her  first  impulse  was  to  get  away  from 
her  present  surroundings  and  go  with  her 
daughter,  when  the  remembrance  that 
she  had  no  money  to  go  with  seemed  to 
blast  that  desire,  and  she  cried  like  a 
child.  This  eagerness  to  escape  from  her 
e.nvironments,  this  grief  when  it  seemed 
impossible,  leave  hue  little  doubt  as  to 
the  neglect  she  had  experienced,  while  the 
scanty  traps  they  were  able  to  collect 
demonstrated  the  condition  well-nigh  of 
want  her  son  had  permitted  her  to  en- 
dure. If  he  has  kept  bis  contract,  and 
given  her  what  he  agreed  to,  it  seems  use- 
less to  ask,  was  this  a  fair  bargain  for  a 
son  to  make  with  his  motiier,  of  advanced 
years,  of  intellect  susceptible  to  Influence, 
who  placed  implicit  confidence  In  him? 
Was  he  careful  that  she  who  trusted  him 
was  to  receive  an  ample  equivalent  for 
that  she  was  to  part  with?  That  was 
his  duty  under  their  relations,  considering 
her  confidence.  Was  it  a  contract  he 
could  have  secured  from  a  stranger? 
That  is  the  test  when  he  is  considered  as 
her  agent.  Hunter  v.  Atkins,  3  Mylne& 
K.  113,  at  135.  As  Is  said  In  Whelan  v. 
Whelan,  8  Cow.  537,  at  572.  "a  contract 
obtained  from  one  party,  so  mach  In  the 

Sower  of  the  other,  cannot  be  sanctioned 
confidence  has  been  abused,  if  there  Is  in- 
adequacy of  price,  or  the  Inference  is  plain 
that  advantage  has  been  taken  of  age 
and  imbecility,  and  the  partiality  of  a 
parent  has  been  artfully  made  use  of  to 
stirip  him  of  his  property,  and  reduce  him 
to  a  state  of  dependence  and  want."  Not 
only  does  the  defendant  fail,  when  put 
to  the  test,  to  show  that  his  mother's 
confidence  in  him  was  not  abused,  and 
that  everything  was  perfectly  fair  and 
reasonable  in  all  Its  terms,  but  it  seems 
to  me  the  caHefalis  within  the  rulethatthe 
court  will  Interfere  if  the  party  executing 
an  instrument  is  weak  and  liable  to  be 
imposed  upon,  if  it  finds  that  any  acts  or 
stratagems,  or  any  undue  means,  have 
been  used ;  if  it  sees  the  least  speck  of  im- 
position at  the  bottom,  or  that  the  gran- 
tor is  in  such  a  situation  with  respect  to 
the  donee  as  may  naturally  give  an  undue 
Influence  over  him,  and  there  is  the  least 
acintWaoUraxxd.  Bridgman  v.  Green,  2  Yes. 
Sr.  627,  Wllm.  68;  Cowee  v.  Cornell,  75  N. 
T.  91. 101, 102;  Lord  Donegal's  Case,  2  Ves. 
Sr.  407;    Huguentn  v.  Baaeley,  14  Ves.  273, 

2  White  &  T.  Lead.  Cas.  (Text-Book 
Series,)  597,  and  note;  Whelan  v.  Whelan, 

3  Cow.  538.  The  evidence  already  consid- 
ered establishes  her  enfeebled  condition, 
the  influence  exercised,  the  confidence  re- 


posed, and  the  advaiitage  taken.    Thei-o 
are  also  evidences  of  fraud  in  the  transac* 
'  tion  to  be  gathered  from  the  testimony. 

1.  Misrepresentation.  There  was  noth- 
ing ascertained  by  defendant  on  his 
visit  to  Hackensack  that  could  Justify  a 
report  which  could  effect  such  change  .of 
feeling  on  the  part  of  hts  mother,  and 
cause  her  to  believe  that  her  daughter 
wanted  to  rob  her.  The  granddhltd 
Charles,  who  remained  In  Hackensack,  in 
carrying  out  the  original  intention  of  her 
going  permanently  to  Florida,  had,  on  re- 
ceiving word  which  he  believed  to  be  In- 
stigated by  the  defendant,  sent  her  things, 
including  her  valuables,  to  St.  Augustine, 
justifying  what  he  did  by  saying  that  he 
did  not  consider  the  giver  of  a  chattel 
mortgage  should  be  its  custodian ;  and  it 
is  a  serious  question  whether  Charles  was 
not  right  in  his  Judgment.  But,  however 
this  ma.v  be,  it  was  not  the  act  of  the 
daughter.  Her  letters  from  the  south  im- 
mediately acknowledged  the  receipt  of 
these  things,  and  stated  that  they  were 
to  be  taken  care  of,  and  held  subject  to 
ber  mother's  orders.  Defendant'^  taking 
advantage  of  his  mother's  change  of  feel- 
ing towards  her  daughter,  produced  by  his 
unjustifiable  statement,  to  procure  con- 
veyance of  her  property  to  him,  was  a 
fraud. 

2.  The  transfer  of  her  property  was 
.  made  without  opportunity  for  her  to  have 

outside  advice.  The  deed  was  prepare<l 
by  the  procuretnent  of  the  defendant. 
He  sent  tu  Hackensack,  and  had  it  pre- 
pared, and  took  his  motherto  Judge  Don- 
ahue to  have  it  executed.  Judge  Donahue 
was,  and  had  for  years  been,  bis  counsel'; 
but  even  he  was  not  called  into  advise  the 
old  lady.  His  part  of'  tbe  transaction 
seems  to  have  been  that  of  explaining  the 
efiect  of  the  deed,  and  taking  her  mono- 
syllabic replies  to  bis  tormai  inquiries. 
Sears  v.  Shafer,  1  Barb.  408;  Owiiigs' 
Case,  1  Bland,  892. 

3.  It  was  a  fraud  for  him  to  permit  bis 
agreement  to  support  bis  mothw  —  tlie 
only  consideration  for  this  conveyance — 
to  rest  in  parol.  The  will  was  a  make- 
shift. It  was  not  delivered  to  her,  or  any 
one  tor  her.  It  was  subj(k;t  to  his  control. 
He  produced  it  on  the  trial.  He  could  at 
any  moment  have  revoked  it. 

The  question  has  not  arisen  in  this 
state,  in  any  reported  case,  but  there  are 
well-considered  cases  in  otber  Jurisdictions 
which  hold  that  where  a  deed  made  by  a 
parent  to  a  child  on  such  an  agreement 
expressly  status  it  as  tbe  consideration  of 
the  conveyance,  on  failure  to  perform  by 
the  child  a  court  of  equity  will,  on  proper 
pleadings,  set  aside  the  agreement  and 
conveyance,  and  do  equity  between  the 
parties, — some  on  the  ground  of  the  re- 
scission of  a  contract  for  fraud,  as  the 
converse  of  specific  performance:  others 
on  the  ground  of  a  condltiim  subseqaent. 
Beld  V.  Burns,  13  Ohio  St.  49;  Jenkins  v. 
Jenkins,  8  T.  B.  Mon.  827;  Leach  v.  Leach, 
4  Ind.  628;  ScoU.  v.  iScott,  «  B.  Mon.  2; 
Yoakum  v.  Yoakum,  77  111.  85;  Dever- 
eaux  V.Cooper,  11  Vt.  103;  Bogie  v.  Bogie, 
41  Wis.  200;  Bresnahan  v.  Bresnahan,  46 
Wis.  385,  I  N.  W.  Rep.  39;  Blake  v.  Blake, 
56  Wis.  392,  14  N.  WT  Rep.  178;  Ddong  y. 
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DtHong,  6$  Wia.  614.  14  N.  W.  Bep.  691. 
It  la  held  to  be  a  baase  ot  fraad  If  sucb  an 
agreeiqent  la  a  part  of  the  consideration, 
and  la  omitted  from  the  Instrument. 
Sweet  v.  Bean,  67  Barb.  91;  Carpenter  t. 
Mosber,  (Sup.)  9  N.  Y.  Supp.  897.  Vice- 
Cbancellor  Van  Fleet  in  Muloclt  ▼.  Mu- 
lock,  ai  M.  J.  £q.  694,  at  6ul,  bolda  tbat  it 
Is  a  fraud  in  a  son  obtaining  a  conveyance 
from  bis  aged  mother,  under  conditions 
.  to  be  performed  by  him,  not  %o  see  tbat 
what  she  Intended  tu  reserve  was  secured 
to  her  as  fully  and  as  perfectly  as  that 
which  ahe  intended  to  give  was  granted 
to  bim.  Although  this  case  was  reversed 
in  part,  (32  N.  J.  £q.348,)  1  do  not  under- 
stand tbia  position  of  the  learned  vice- 
chancellor  to  be  disturbed.  The  failure  to 
either  insert  the  agreement  In  the  deed  as 
a  statement  of  the  consideration,  or  make 
it  the  Bublect  gf  a  distinct  agreement  in 
writing,  was  in  this  case  a  clear  fraud. 

ge  knew  bis  mother's  condition  was  a 
lliog  one.  Whatever  he  may  say  to  the 
contrary,  he  bad  a  question  as  to  her 
mental  capacity.  No  other  theory  ex- 
plains his  application  to  Dr.  Eldridge  to 
examine  the  old  lady  as  to  her  mental 
conditiob.  He  was  taking  from  her  all 
the  means  of  support  she  had,  and  It 
was  a  fraud  not  tu  give  her  iudepend- 
vnt  evidence  of  bis  agreement  to  support 
ber,  w^icb  would  avaU  her  if  her  mind 
gave  way,  or  other  instrqments  of  evi- 
dence abould  tail.  I  am  ot  opinion  that 
the  complainant  is  entitled  to  a  decree 
setting  aside  the  deed  of  the  property  in- 
volved in  this  suit,  and  so  advise. 

(54  N.  J.  U  lU)  — — 

8TATB,    (NOKTH     BAPTIST    CHCBCH,    PrOSe- 

cator)  y.  Matob,  Etc.,  or  the  Citx  or 
Okakqb. 

(Supreme  Court  of  if  em  Jeney.  Nor.  6, 1891.) 
OrMSUKO  Smawp— VAtiprTT'  o»  ORDTHiiircB—  No- 

VICS. 

1.  A  promise  made  by  a  citlcoB  to  pay  e  part 
of  tbe  ezpenM  of  openlnjr  a  street  is  not  opposed 
to  poblle  policy,  and  an  ordinance  pasaed  by  a 
ocnunon  council  to  open  such  street  will  not,  up- 
on tbat  jgrouud,  be  set  aside. 

3.  When  a  notice  Is  required  by  a  statute  to 
be  published  in  a  newspaper  printea  in  German, 
such  notice  must  be  printed  in  that  paper  in  tbe 
Oennan  language;  but  when  a  statute  or  ordi- 
nance is  requireo  to  be  published  in  snch  paper 
it  fflnst.  In  default  of  a  legislative  direction  to 
the  contrary,  be  printed  in  Bnglisb. 
iSyUabu*  by  tfM  Cowt.) 

Certiorari,  at  the  prosecution  ot  the 
North  Baptist  Church,  to  the  mayor  and 
common  council  of  the  city  of  Orange,  tu 
Inquire  into  the  validity  of  an  ordinance 
of  that  city  relative  to  the  opening  of  a 
street,  and  to  bring  up  all  proceedings  un- 
der such  ordinance.    Ordinance  set  aside. 

Argued  at  June  term,  1891, before  Depck, 
Dixux,  and  Reed,  JJ. 

CoHe  A  Titswortb  and  J.  D.  Bedle,  for 
prosecutor.  Cbarlea  F.  Llgbtbtpe,  tor  de- 
fendants. 

Rebd,  J.  Tbe  objection  raoM  strenuous- 
ly pressed  against  tblsordlnance  iatbntits 
passage  was  not  a  legitimate  exercise  ot 
the  power  to  take  land  for  public  use.  It 
la  first  insisted  tbat  the  land  of  the  prose- 


cutor is  not  taken  tpr.  tbe  benefit  ot  the 
public, but  to  subserve  the  Interests  of  pri- 
vate Individuals.  It  Is  aecondly  Insisted 
tbat  tbe  judgment  of  the  body  which  was 
to  decide  upon  the  question  whether  the 
street  should  belaid  across  the  land  of  the 
prosecutor  was  improperly  influenced  by 
an  offer  nt  private  persons  to  pay  a  por- 
tion of  the  expense  of  tbe  improvement. 

In  respect  to  tbe  first  of  these  points  It 
Is  observable  tbat  ft  la  no  part  of  onr 
functions  to  decide  whether  the  scheme 
adopted  ib  tbis  instance  was  a  wise  one. 
We  have  no  power  to  try  the  question 
whether  the  advantages  tbat  would  ac- 
crue to  tbe  public  by  reason  of  this  im- 
provement would  be  greater  or  less  than 
the. burden  which  It  would  Impose;  nor 
whether  the  degree  of  public  benefit  Is  so 
small  that  It  does  not  Justlfjr  tbe  taking 
of  land   against  tbe  will  of  its  owner. 
These  questions   have  been   confided  bv 
tbe  legislature  to  the  common  council,    u 
It  should  appear  that  there  could  not  inure 
to  the  public  any  advantage  whatever, 
and  tha,t  the  scheme  is  designed  solely  for 
thebenefit  of  private  Individuals,  theconrt 
could  Interpose  in  favor  of  the  land-owner 
whose  property  is  menaced.    But  when  It 
Is  perceived  that  there  is  a  degree  ot  pub- 
lic benefit  likely  to  spring  out  of  the  enter- 
prise, all  questions  of  policy  In  ezecntlng 
It  are.  devolved  upon  the  common  council. 
To  employ  tbe  language  of  tbe  chief  Justice 
In  tbe  case  of  Tide-Water  Co.  v.  Coster,  18 
.  N.  J.  Eq.  618:  "If  the  public  interest  be  in- 
volved in  any  substantial  extent,  and  if 
the  project  contemplated  can  In  any  fair 
sense  be  said  to  be  promotive  of  the  wel- 
fare or  convenience  of  the  community,  tbe 
legislative  adoption  ot  such  project  la  a 
determination  of  the  question  from  which 
there  is  no  appeal."    This   rule   la   true 
whether   the   scheme  la  adopted  by  the 
legislature  directly  or  by  a  municipal  body 
by  virtue  of  a  delegated  authority.    Dill. 
Mun.  Corp.  f  9-5.    It  is  evident  that   the 
street  now  under  consideration  Is  calcu- 
lated to  enhance   tbe   con  venlence   of  a 
larffe  portion  of  the  public  ot  Orange.    The 
evidence  taken  In  the  cause  shows  the  lo- 
cation ot  tbe  already  existing  streets,  tbe 
relative  populousness  of  the  neighboring 
districts,  and  the  conveniences  ot  passage 
from  one  point  of  the  neighborhood  to  an- 
other.   This,  together  with  tbe  opinions 
of  a  number  of  citizens,  displays  unmis- 
takably tbe  public  character  of  the  pro- 
fiosed  street.  Indeed, in  the  absence  of  any 
estlmony,  this  presumption  would  be  al- 
most, It  not  quite, conclusive.    Says  Judge 
Dillon:  "Municipal  uses  proper  are  public 
uses.    Highways  are  conceded  to  be,  and 
manifestly  are,  matters  ot  public  concern; 
and  hence  tbe  condemnation   of  property 
for  streets,  alleys,  and  public  ways  is  un- 
deniably for  a  public  use."    There  la  no 
substance  in  tbe  point  taken  tbat  tbelund 
over  which  the  street  runs  is  taken  for  a 
private,  and  not  for  a  public,  purpose. 

Tbe  next  proposition  involves  tbe  effect 
ot  an  offer  made  by  one  or  more  private 
Individuals  to  pay  a  portion  of  tbe  ex 
pense  ot  laying  out  the  street.  This  otfer 
was  made  by  a  Mr.  Barber,  whose  prop- 
erty will  obviously  be  much  benefited  by 
tbe  opening  ot  the'  new  street.    Ue  ap- 
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peared  before  the  common  council,  and 
stated  that  be  would  give  $1,000  above  bis 
assefisment  tor  special  benefits.  It  is  con- 
tended that  this  ofler  to  contribute  to  the 
expenses  of  the  improvement  was  calcu- 
lated to  Influence  the  Judgment  of  the 
common  council  in  its  determination 
whether  the  street  should  or  should  not 
be  opened.  It  Is  further  insisted  that  this 
influence  is  lulmical  to  a  sound  rule  of 
public  policy.  There  is  a  line  of  cases  de- 
cided by  the  courts  of  the  state  of  New 
Hampshire  in  which  this  view  seems  to  re- 
ceive support.  Dudley  v.  CiUey,  5N.  H.  65S; 
Dudlej'  V.  Butler,  10  N.  H.  281;  Smith  v. 
Town  of  Con  way,  17  N.H.586:  Gurnaey  v. 
Edwards,  26  N.  H.  2224.  Chief  Justice  Far- 
sons,  in  the  early  case  of  Com.  v.  Cambridge, 
7  Mass.  158,  seems  also  to  have  entertained 
a  similar  view.  A  different  view  is  taken 
concorulns  the  eflect  of  such  an  otter  In 
other  casea.  Patrldge  v.  Ballard,  2  Me.  60.; 
Crocket  V.  Boston.  5  Cush.  1'82.  The  opin- 
ion of  Chief  ilustice  Shaw  in  Copeland  y. 
Packard,  16  Pick.  217,  is  in  the  same  direc- 
tion as  the  doctrine  announced  In  the  last- 
named  cases.  Then  there  are  a  number  of 
cases  holding  that  gifts  of  land  or  subscrip- 
tions of  money  for  the  location  of  public 
buildings  in  a  certain  place  are  not  ininy- 
ical  to  public  policy.  These  cases  are  col- 
lected in  the  opinion  in  Pepin  Co.  v.  Prin- 
dle.  61  Wis.  :t01-311.  21  N.  W.  Bep.  254.  I 
am  unable  to  perceive  how  the  offer  made 
in  this  case  Infringes  any  rule  of  public 
policy.  It  is  observable  that  the  offer 
holds  out  no  personnl  advantage  to  any 
member  of  the  common  council.  Nor  does 
it,  as  in  the  case  of  Smith  v.  Applegate, 
38  Jf.  J.  Law,  352,  offer  an  inducement  to  a 
party  to  the  proceedings  to  fasten  a  bur- 
den upon  the  public,  after  a  reviewing 
body  had  declared  It  unnecessary.  Tlie 
offer,  In,  this  instance,  operated  to  make 
the  conditions  under  which  the  Judgment 
of  the  common  council  was  to  be  exercised 
as  to  the  advisability  of  opening  the  street 
more  favorable  to  the  public  interests.  It  Is 
almost  always  neceR8ary,in  deciding  upon 
propriety  of  a  public  Improvement,  to  con- 
sider, on  the  one  band,  the  advantages 
which  are  likely  to  accrue  to  the  public 
from  It,  and,  on  the  other,  hand,  the  ex- 
pense and  burden  which  will  be  imposed 
by  reason  of  it.  These  considerutinnB  He 
at  the  root  of  the  question  whether  It 
shall  be  done,  and,  if  done,  how  it  shall  be 
done.  Where  the  amount  of  expense  is  so 
great  that  the  undertaking  is  dropped,  a 
public  gain  is  lost  by  reason  of  this  unfoi<> 
tnnate  obstacle.  If  the  expense  can  in 
any  way  be  reduced,  so  that  the  balance, 
after  weigliing  these  counter-conslriera- 
tions,  is  in  favor  of  the  benefit  over  the 
burden,  then  the  public  reap  the  advan- 
tage, it  seems  to  follow  that  an  offer  to 
dlmiulsh  the  expense  which  would  fall  up- 
on the  public  Is  a  gain,  and  not  a  loss,  to 
the  public 

It  is,  of  course,  apparent,  tliat,  if  the 
public  improvement  would  have  been  exe- 
cuted without  the  intervention  of  the 
offer,  the  offer  diminishes  the  amount 
which  would  otherwise  have  to  be  raised 
by  tax.  •  In  fact  the  offer  merely  Intro- 
duces n  new  factor  in  the  conditions  un- 
der which  the  common  council  is  to  con> 


sider  the  propvlerty  of  opening  the  pro- 
posed street.  But  it  leaves  that  body 
untrammeled  by  any  bribe,  directly  or  In- 
directly, in  view  of  all  the  conditions  and 
with  a  regard  to  the  best  Interests  of  the 
public,  to  exercise  that  discretion  with 
which  it  is  invested  hy  the  legislature.  It 
may  be  observed  that.  If  it  should  be  held 
that  an  offer  to  contribute  money  is  op- 
posed to  public  policy,  it  must  follow  that 
a  donation  of  land  must  stand  upon  the 
same  footing.  The  acceptance  of  public 
highways  which  have  been  dedicated 
would  come  under  the  ban  of  such  a  doc- 
trine. The  very  same  argument  could  be 
employed  against  it,  namely,  tbatif  it  had 
been  necessary  to  condemn  the  route  and 
assess  the  cost  upon  neighboring  owners 
and  upon  the  public,  the  street  might  have 
been  opened,  and  so  the  burden  of  main- 
taining it  would  not  have  imposed  up- 
on the  public.  My  conclusion  is  that,  up- 
on the  grounds  mentioned,  there  exists 
no  valid  objection  to  the  proceedings. 

There  are,  however.  Irregularities  which 
we  are  constrained  to  regard  as  fatal  to 
the  present  ordinance.  These  irregulari- 
ties are  to  be  found  In  the  manner  in 
which  the  notice  of  the  proposed  Improve- 
ment, as  well  as  the  manner  in  which  the 
ordinance,  after  Its  passage,  were  printed. 
The  charter  (P.  L.  1869,  p.  212,  §  61)  re- 
quires that  public  notice  of  the  contem- 
plated Improvement  shall  be  given  by 
publishing  a  copy  of  the  proposed  ordl. 
nanco,  and  that  the  said  notices  shall 
state  the  time  and  place  of  the  meeting  of 
common  council  at  which  they  will  pro- 
ceed to  consider  the  said  ordinance.  A. 
supplement  to  the  charter  (P.  L.  1878,  p. 
461,  $5)  requires  that  these  notices  shall 
be  published  in  all  three  of  the  newspapers 
published  at  that  time  in  the  city  of 
Orange.  One  of  these  papers  was  then, 
and. still  is,  printed  in  the  German  lan- 
guage. The  notice  of  the  time  and  place 
when  the  present  ordinance  would  be  con- 
sidered was  printed  in  this  paper,  as  tt 
was  In  the  other  two  papers.  In  the  £n.- 
glish  language.  This,  we  think,  was  a 
mistake.  The  primary  meaning,  of  the 
word  "publish"  is  to  "make  known." 
The  medium  through  which  intelligence  is 
communicated  in  a  German  newspaper  is 
the  German  language.  The  object  to  be 
attained  by  inclnding'  sncli  papsrs  in  the 
class  of  publications  iS'tobringknowledge 
home  to  a  body  of  readers  by  whom,  as  a 
rule,  the  English  language  is  not  readily 
or  not  at  all  legible.  A  notice  contained 
ia  a  German  newspaper  in  a  language 
other  than  the  German  Is  not  published, 
but  only  printsd.  Again,  the  charter  re- 
quires all  ordinances,  after  Iheir  passage, 
to  be  published  in  the  same  three  papers. 
This  ordinance  was  published  in .  a  Ger- 
man translation  only.  I  think  this  was 
also  a  mistake.  There  is  a  manifest  dis- 
tinction to  be  observed  between  the  pub' 
Mention  of  a  notice  and  the  publication  of 
an  instrument  or  statute  or  ordinance. 
A  notice  requiresno  particular  collocation 
of  words,  80  long  as  It  conveys  a  clear 
notion  of  its  subject:;  but  a  statute  or  or- 
dinance has  no  legal  existence  except  Ia 
the  language  in  which  it  is  passed.  No 
translation,   however    accurate,   can   be 
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-adopted  In  tb6  place  of  its  original  text, 
for  the  pnrposeB  of  construction  in  a  legal 
-proceeding.  Until  the  legislature  makes  a 
provision  tor  the  printing  of  ordinances  In 
German  newspapers  in  translation,  it  la 
not  perceived  how  they  can  be  printed 
otherwise  than  lltera,  et  verbis.  The  publi- 
cation of  the  translation  may  be  regard- 
ed as  a  proper  explanatory  adjunct  of  the 
Enfflish  copy,  but  cannot  be  accepted  as  a 
legal  substitute  tor  It.  This  view  of  the 
manner  In  which  an  ordinance  should  be 
printed  under  these  conditions  applies  in 
tsome  degree  to  the  notice  also.  As 
already  set  forth,  the  charter  requires 
that,  as  part  of  such  notice,  a  copy  of  the 
proposed  ordinance  shall  be  published. 
For  the  reasons  already  stated  this  copy 
should  appear  in  English.  The  ordinance 
must  be  set  aside. 

(M  N.  J.  u  135)        : — 

Statk  (Farr  et  al..  Prosecutors)  T. 

Mayor,  Etc.v  of  City  of  Bayonnb. 

(Supreme  Court  of  New  Jeney.   Nov.  &,  1891.) 

MUNICIPAI.  COUFOB^TIONS  —  CRANOB  OV  BOCNSA- 

BiES  OF  Wards. 

1.  The  charter  of  Bayonne  provides  that  the 
common  council  shall  have  power  to  change  ward 
lines,  or  Inoreabe  the  number  of  wards.  The  act 
of  1889,  p.  442,  provides  that  the  legislative  body 
of  any  city  shall  have  power  by  a  three-fourths 
.vote  of  its  members  to  dividethe  city  into  wards, 
and  change  the  lines  of  the  present  wardSjpro- 
vlded  no  new  wards  should  be  created.  Held, 
that  the  general  act  repealed  the  charter  in  re- 
spect to  the  method  of  altering  ward  lines,  when 
no  new  ward  is  created  by  such  alteration. 

3.  This  writ  of  certiorari  brings  np  a  reso- 
lution passed  by  the  common-  council  of  Bayonne, 
changing  the  lines  of  the  wards  of  the  city,  but 
not  incTjsasing  the  number  of  the  wards. 
(SyUabus  by  the  Court) 

Certiorari,  at  the  prosecution  of  William 
0.  Farr  and  others,  to  the  mayor  and  com- 
mon council  of  the  city  Of  Bayonne,  to  in- 
quire Into  the  validity  o(  a  resolution 
passed  by  such  common  coancll  changing 
tha  lines  of  the  wards  of  said  city.  Beso- 
lution  set  aside. 

.\rgued  at  June  term,  1891,  before  Depub, 
Dixon,  and  Reed,  JJ. 

VVm.  D.  Edwards,  for  prosecutors.  C 
W.  Fuller  and  J.  If.  Bedle,  for  defendants. 

Bkgd,  J.  The  resoltitlon  now  attacked 
was  passed  by  a  vote  of  a  majority  of  the 
members  of  common  council,  but  not  by 
a  rote  of  three-fourths  of  such  members. 
The  insistence  of  the  prosecutors  Is  that  a 
change  of  ward  Hues,  by  which  the  number 
of  wards  Is  not  Increased,  can  only  be 
accomplished  by  au  ordinance,  and  that 
the  ordinance  must  receive  the  approval 
of  three-fourths  of  the  members  of  council. 
The  soundness  of  this  pouitlon  depends 
upon  whether  the  provisions  for  changing 
ward  lines  cimtained  in  the  charter  of 
•Bayonne  has  been  repealed  by  Act  P. 
L.  18S9,  p.  442,  and  so  the  requirements  of 
the  later  act  have  been  substituted  for  the 
former.  In  respect  of  changes  of  ward  lines 
like  the  present.  The  charter  of  Bayonne 
(P.  L.  1869.  p.  872)  fixes  the  limits  of  the 
Wards  of  the  city,  and  provides  that  these 
divisions  shall  remain  until  changed  by 
the  mayor  and  common  council,  whoshall 
^ave  power,  once  in  four  years,  dating 


from  the  passage  of  the  act,  to  revise,  and 
If,  in  their  judgment,  it  Is  necessary,  alter, 
said  divisions,  or  increase  the  number  of 
B£ild  wards.  By  the  implied  terms  of  this 
grant  of  power  the  change  of  ward  lines 
can  be  effected  either  by  an  ordinance  or  a 
resolution  and  by  a  majority  vote  of  the 
common  council.  The  act  of  18S9,  how- 
ever, provides  for  a  different  method.  It 
provides  that  any  legislative  body  of  any 
city  shall  have  power  by  ordinance  to  di- 
vide said  city  up  into  wards,  and  to 
change  the  lines  and  boundaries  of  the 
present  wards  once  in  flveyeara:  provid- 
ed, that  no  additional  wards  shall  be 
created  under  the  provisions  of  the  act: 
and  provided,  that  three-fourths  of  all  the 
members  of  said  legislative  body  shall 
agree  to  the  paHsage  of  said  ordinance,  and 
the  same  shall  be  approved  by  the  mayor. 
This  act.  It  is  perceived,  applies  to  all  cit- 
ies, and  so  Includes  Bayonne.  It  is  opera- 
tive with  as  much  force  within  that  city 
as  if  its  provisions  had  been  passed  as  an 
amendment  to  the  charter  of  Bayonne  be- 
fore the  adoption  of  the  constitutional 
amendments.  It  is  Impossible  to  remove 
the  city  of  Bayonne  from  th e  influence  of 
any  of  the  provisions  of  this  statute  with- 
out destroying  the  act  in  toto.  It  It 
ceased  to  include  one  city  In  its  action  it 
would  fail  to  include  all  of  the  class  to 
which  the  legislation  Is  fitting,  and  allot 
the  class  to  which  the  legislature  applied 
It.  It  would,  by  reason  of  this  detective 
classification,  be  unconstitutional.  The 
act  applies  In  all  its  provisions  to  Bay- 
onne. The  question  follows,  does  the 
grant  of  power  to  change  ward  lines  con- 
tained In  the  general  act  supersede,  and 
so  repeal,  the  charter?  So  far  as  the  sub- 
ject of  the  two  grants  of  power  is  identic- 
al, I  think  thecharter  is  superseded.  The 
grant  of  power  in  the  charter  Is  more  ex- 
tensive than  that  contained  In  the  general 
act.  Und«r  the  charter  there  is  power 
conferred  to  create  new  wards.  The  exer- 
cise of  the  power  is  by  the  grennral  act  re- 
stricted to  changes  not  Involving  the  erec- 
tion of  new  wards.  In  making  '■hanges  of 
ward  lines  not  creating  new  wards,  the 
charter  and  the  act  of  1889  deal  with  the 
same  subject.  The  object  to  be  accom- 
plished Is  identical.  The  methods  by 
which  it  is  to  be  accomplished  are  diverse, 
and  glaringly  incongruous.  It  is  impossi- 
ble to  conceive  how  the  power  granted  by 
the  general  act  can  be  regarded  as  cumn* 
lative.  If  the  charter  provision  is  in  force, 
then  the  act  of  1889  Is  a  nullity,  within 
the  limits  of  Bayonne,  in  respect  to  the 
matter  at  issue  here;  for  It  is  perceived 
that  when  a  resolution  or  ordinance  has 
received  a  vote  of  a  majority  of  the  mem- 
bers of  council  the  exercise  of  the  power 
granted  Is  completed  under  the  charter. 
Nothing  is  left  to  be  gained  by  procuring 
a  three-fourths  vote,  and  the  grant  of 
power  to  do  by  the  latter  vote  what  can 
be  done  by  the  former  Is  an  absurdity.  It 
is  only  by  regarding  the  act  of  1889  as 
the  sole  rule  that  It  can  exercise  any  Influ- 
ence whatever  In  Bayonne.  Inasmacta  as 
fur  reasons  already  stated  the  general  act 
is  operative  within  that  city,  the  result 
follows  that  thecharter  provision  is  super- 
seded by  the  former  stntate.    Both  the 
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grrouuda  upon  wblch  a  (ireneral  statute 
was  held  In  the  case  of  Haynes  v.  Cape 
May,  52  N.  J.  Law,  180. 19  Atl.  Rep.  176,  to 
repeal  a  portion  ot  the  charter  ot  the  city 
of  Cape  May,  exist  In  this  case  to  effect  the 
same  resnlt  in  respect  to  the  clause  lu  the 
charter  ot  Bayonne.  We  think  that  the 
prosecntore,  being  citizens  whose  domi- 
ciles have  been  changed  into  one  ward 
from  another  by  the  resolution,  have  a 
footiuK  to  contest  the  validity  of  this  ac- 
tion. We  find  no  laches  which  will  justify 
a  dismissal  of  the  writ.  The  resolution 
brought  up  is  set  aside. 

(B4  N.  J.  u  1)         I 

Waln  v.  Cuthbert  et  a/. 
(Supreme  Covrt  of  New  Jersey.    Nov.  1, 1891.) 

BsBAOa  OF  COTBNANT  —  ACTION  VOB   SaHASIS — 

Pasties. 

1.  Where  there  are  two  covenantees,  the  ad- 
ministrator of  one  pf  them  cannot  sue  for  breach 
of  the  covenant,  without  showing  in  his  declara- 
tion that  the  other  covenantee  is  dead. 

2.  There  were  two  executors  and  an  exocutrix, 
and  the  former  settled  fheir  accounts  informally 
out  of  court  with  the  latter,  taking  from  her  a 
covenant  to  indemnify  them  tor  all  damages, 
claims,  etc.,  in  consequence  of  their  assent  to 
such  settlement.  Held,  that  a  suit  by  such  exec- 
utrix to  annul  such  agreement  was  not  a  breach  of 
»uoh  covenant. 

{SyUaibuB  by  the  Court.  ) 

Action  by  Wain,  admlbistrator  ot 
Thornton  Conrow,  against  J.  Ogden 
Cuthbert  and  Priscllla  G.  Cnthbert,  on  a 
covenant  to- indemnify  deceased  against 
claims  In  consequence  of  a  settlement.  De- 
fendants demur  to  the  complaint.  De> 
inarrer  sustained. 

Argued  before  Beaht.ey,  C.  J.,  and  Van 
StCKBL,  Knapp,  and  Gabrison,  J  J. 

John  W.  Westcott,  for  plaintiff.  Lewia 
Starr,  for  defendants. 

BEABi^Kr,  C.  J.  This  case  stands  before 
as  on  demtirrer.  The  suit  is  for  breach  of 
a  covenant,  the  instrument  containing  it 
being  set  out  upon  the  record  on  demand 
of  oyer.  Prom  the  recitals  of  this  agree- 
ment it  appears  that  the  defendant  Pris- 
cllla Qt.  Cuthbert,  B.  B.  Thomas,  and 
Thornton  Conrow  were  the  executors  of 
the  estate  of  one  Isaac  Barber,  and  they 
agreed  among  themselves  that  there  was 
coming'  from  the  estate  to  the  said  Prls- 
cilla  certain  sums  of  money  and  other  In- 
terests; and  the  two  exe(>utors,  Thomas 
and  Conrow,  being  desirous  of  saving  to 
the  said  Priscllla  the  cost  of  'filing  and 
andltingsald  account  in  due  form  Incourt, 
settled  with  ber  their  account  thus  In- 
formally stated;  and  in  consideration 
thereof  the  said  Priscllla,  together  with 
her  surety,  J.  Ogden  Cuthbert,  Jr.,  entered 
into  the  stipulation  that  underlies  this  ac- 
tion, and  which  stipulation  is  In  these 
words,  viz. :  "  We  hereby  agree  to  hold 
harmless  and  indemnify  the  said  B.  B. 
Thomas  tMid  Thornton  Conrow,  executors 
aforesaid,  from  any  damages,  claim,  or 
demand  which  maybe  made  upon  them  in 
consequence  of  their  consent  to  relieve  her 
or  said  estate  of  the  expense  of  filing  and 
auditing  said  accounts  as  required  by 
law."  From  this  statemect  It  Is,  at  a 
glance,  entirely  clear  that  the  present  suit 


has  no  legal  basis.  As  appears  upon  the 
record,  this  was  a  joint  contract  between 
two  covenantees  and  two  covenantors, 
and  the  plaintiS  in  this  procedure  Is  the 
administrator  of  one  of  such  covenantees. 
He  is  described  in  the  declaration  as  the 
administrator  of  Thornton  Conrow,  de- 
ceased, and  no  notice  is  taken  ot  B.  B. 
Thomas  the  co-covenantee.  The  legal 
presumption  Is  that  this  last-named  per- 
son is  still  alive,  and  consaquently  the  en- 
tire right  of  action  on  this  deed  Is  resident 
in  him.  By  his  own  showing,  this  plaintiff 
cannot  assume  the  attitude  of  actor  in 
this  litigation.  It  will  be  observed  that 
this  is  not  a  case  ot  non-joinder.  The 
surviving  covenantee  could  not  have  been 
joined  with  the  personal  representative  of 
the  deceased  covenantee.  The  fatal  error 
is  that  the  declaration  shows  that  the  en- 
tire right  of  action  is  out  of  the  plaintiff, 
and  is  in  the  other  covenantee,  who  must 
be  presumed  to  be  alive.  The  legal  rule  on 
this  subject  is  too  well  established  to  ad- 
mit of  discussion. 

The  remaining  objection  is  the  only  one 
referred  to  lu  the  brief  of  the  counsel  of  the 
defendants,  and  it  is  directed  to  the  gravs' 
men  of  the  plaintiff's  case.  It  is  this: 
that  the  declaration  does  not  show  any 
breach  of  the  covenant  in  question.  The 
supposed  breach  la  assigned  in  these  words, 
to-wit:"That  afterwards,"  etc.,  "the  said 
Priscllla  and  her  son,  William  T.  Barber, 
acting  with  her  instructions,  instituted  a 
suit  against  said  Thornton  Conrow,  In," 
etc.,  "for  the  purpose  of  overthrowingsaid 
settlement,  and  tocompel  him,  thesaid  Con- 
row, as  executor  of  said  Isaac  Barber,  de- 
ceased, to  file,  audit,  and  settle  his  said 
accounts  in  the  said  court,  contrary  to  the 
provisions  of  said  agreement  with  said  d<v 
fendants:  that  after  a  protracted  litiga- 
tion, lasting  about  10  years,  the  said  suit 
In  said  orphans'  court, "etc.,"  was  decided 
In  favor  of  the  said  Thornton  Conrow, 
and  the  said  settlement,  and  |agreement 
made  between  him  and  the  said  defend- 
ants,"etc., "upheld;  that  by  reason  of  said 
suit  the  said  Thornton  Conrow.  in  his 
life-time,  and  since  his  decease  his  admin- 
istrators, have  suffered  great  damages, 
costs,  and  expenses, "  etc.  It  will  be  ob- 
served that  the  litigation  here  stated  re- 
lates to  the  legality  or  bona  Mes  of  the 
contract  containing  the  covenant  ot  in- 
demnification. That  was  the  point  of 
controversy..  The 'liability  to  account  In 
court  rested,  as  between  these  parties,  ex- 
clusively on  the  ascertainment  of  the  fact 
whether  or  not  the  deed  in  question  was 
obligatory.  Therefore  the  question  now 
presanted  is  whether  the  litigation  aris- 
ing out  of  the  endeavor  to  destroy  the 
contract  be  a  violation  ot  the  clause  for 
indemnification.  It  seems  to  me  that  it 
cannot  •  have  that  eflect.  The  agreement 
is  to  hold  the  covenantees  harmless  "from 
any  damages,  claim,  or, demand  which 
maybe-m'acle  upon  them  in  consequence 
of  their  consent"  to  abstain  from  a  ju- 
dicial s«ittlement  of  their  accounts,  and  the 
expenses  arising  from  the  assault  on  the 
legal  existence  of  the  contract  Itself  did 
notcoustitute  either  such  damages,  claim, 
or  demand.  It  is  only  things  thatfljw  di- 
rectly,.that  is,  as  effects  from  their  cause. 
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that  are  witbin  ibe  scope  ot  tbe  lademnl- 
flcstlon.  The  legality  or  boneety  ot  the 
agreement  to  retrain  trom  settling  the  ac- 
counts  before  thecourt  is  an  entirely  ditter- 
ent  atfair  from  the  effect  ot  the  agreement 
it  valid.  The  damafces,  claiin,  or  demand 
specified  In  tbe  covenant  are  those  that 
might  result  trom  tbe  leeal  eztstence,  as 
between  tbe  contracting  parties,  of  tbe 
stipulation  In  regard  to  tbe  accounts,  and 
not  such  OH  might  proceed  from  tbe  en- 
deavor, on  tbe  one  side  or  the  other,  to 
put  each  stipulation  out  of  existence.  In- 
deed, tbe  purpose  of  thecovenant  In  salt 
seems  clear.  It  was  to  provide  against 
tbe  obvious  danger  to  these  executors 
from  the  making  of  this  irregular  settle- 
ment, in  view  of  the  circumstance  that 
other  credltora  might  cite  them  before  the 
court  to  settle  their  accounts,  whereby  the 
arrangement  with  tbe  defendant  might  be 
overhauled,  and  they  might  be  Bub]ected 
to  costs  and  other  losses.  But  these  par- 
ties did  not  contemplate,  and  therefore  did 
not  provide  against  the  consequences  of,  a 
controversy  arising  between  themselves 
touching  tbe  legality  ot  their  agreement. 
There  is  no  Indemnification  with  respect 
to  such  conseqoences.  The  defendant  is 
entitled  to  Judgment,  etc. 

(B4  N.  J.  L.  B)         ^^— 

Jbn.nikgs  v.  Thompson. 
(Supreme  Court  cf  New  Jeraet/,    Nov.  10, 1891.) 

Tbxsfabb  bt  Otfiobk— JasTinoATioN  mnwK 
Writ, 
L  An  idBoer  InstifieB  under  Us  writ,  and  the 
efficacy  of  hts  defense  depends  upon  the  validity 
of  the  writ,  and  the  ]urisdictlon  of  tbe  court  to 
award  tbe  process,  and  not  upon  the  re^larity  of 
the  proceeding  In  which  the  writ  was  issued. 

2.  If  the  court  out  of  which  the  writ  issued 
has,  by  Its  constitutional  and  fundamental  law, 
Jurisdiction, — that  is,  power  to  take  cognisance 
of  and  determine  such  a  cause  ot  action  as  that 
in  which  the  process  was  awarded,  and  anthor- 
ity  of  law  to  issue  process  of  that  nature,  either 

generally  or  in  particular  vases, — and  tlie  writ 
e  regular  on  its  face,  the  writ  itself  will  be  a 
full  jnstiflcatlon  for  acts  dqne  by  the  officer  In  Its 
lawful  execution.  When  snob  appears  to  be  the 
process,  the  officer  is  protected  In  Its  execution, 
and  he  is  not  concerned  wlttt  any  illegality  that 
nuiy  exist  baclc  of  it. 

3.  This  doctrine  applies  to  courts  of  limited 
as  well  as  to  courts  of  general  Jurisdiction,  if  the 
sttblect-matter  of  the  salt  appears  to  be  within 
the  jurisdiction  ot  the  court. 

{SylUUms  by  the  Court.) 

Action  by  John  H.  C.  Jennings  against 
Barzillai  L.  Thompson,  a  constable,  tor 
trespass  for  asHuult  and  battery  in  urrest>- 
ing  and  imprisoning  plaintiff.  Defendant 
pleaded  Jnstiflration  under  a  process. 
Plaintiff  moved  to  strllie  out  the  plea. 
Motion  denied. 

Argued  before  Dbpub,  Dixon,  and 
Bebd,  JJ. 

Thomas  E.  French,  for  plain  tiff.  Charles 
S.  Hendricksoa,  for  defendant. 

Depub,  J.  This  was  an  action  tor  tres- 
pass for  assault  and  battery  in  arresting 
and  Imprisoning  the  plaintiff.  The  defend- 
ant, a  constable  of  the  county  of  Burling- 
ton, in  his  plea  Justified  under  the  follow- 
ing process:  "State  ot  Mew  Jersey,  Bur- 
lington county — SB. :  To  the  sheriff  or  to 
any  constable    ot  said    county:    [l.  s.] 


Take  John  H.  C.  Jenalnga  so  that  be  per- 
sonally be  and  appear  beture  tbe  judges 
of  the  court  of  general  quarter  sessions 
of  tbe  peace,  holden  in  and  for  tbe  county 
of  Burlington,  at  Mount  Holly,  on  tlie 
10th  (lay  of  January  instant,  to  give  evi- 
dence in  a  certain  indictment  lately  found  in 
said  court  aguinst  John  H.  C.  Jennings. 
Thereof  fail  not,  on  pain  of  one  hundred 
dollars.  Witness  Chablbs  G.  Garrison. 
Esquire,  Presiding  Justice  of  tbe  said 
court,  at  Mount  Holly,  aforesaid,  the  fif- 
teenth day  of  January,  In  tbe  year  of  our 
Lord  one  thousand  eight  hundred  and 
ninety-one.  Charles  T.  Parker,  Clerk. 
EcKAKD  P.  BuDD,  Pros.  4tty."  The  plea 
avera  that  tbe  said  warrant  was  issued 
out  ot  tbe  court  of  quarter  sessions  of  the 
peace  of  the  said  coanty,  signed  by  the 
clerk  ot  the  court  and  by  tbe  prosecutor  of 
the  pleas  of  the  said  county,  and  duly  sealed 
with  tbe  seal  of  the  said  court,  and  deliv- 
ered to  tbe  defendant,  who  was  then  one 
ot  tbe  constables  of  said  county.  In  due 
form  of  law,  to  be  executed;  and  that  by 
virtue  of  the  said  warrant  he  did  arrest 
and  take  the  plaintiff  into  custody,  etc. 
The  grounds  on  which  tbe  motion  to  strike 
out  was  made,  were:  (1)  That  tbe  court 
of  quarter  sessions  was  not  a  court  of  such 
a  juriBdictlon  that  its  process  would  be  a 
protection  to  an  officer  without  proof  of 
tbe  regularity  of  the  proceedings  on  which 
It  was  issued ;  (2)  that  it  appeared  by  the 
plea  that  when  this  process  was  iBsued  tbe 
Indictment  mentioned  in  it  had  been  tried, 
and  awaited  the  Judgment  of  the  court; 
(3)  that  the  court  had  no  power  to  com- 
pel the  plaintiff  to  appear  as  a  witness  on 
the  trial  of  an  indictment  against  him;  (4) 
that  it  appeared  by  the  plea  tbat  tbe  writ 
IsHued  did  not  conform  to  the  order  of  tbe 
court,  the  court  having  ordered  process  to 
bring  tbe  plaintiff  in  tor  sentence,  wbereaa 
this  writ  commands  tbat  he  be  brought  in 
as  a  witness ;  and  (5)  tbat  the  court  had 
not  power  to  order  compuiB<wy  process 
for  a  witness  until  after  subpoBua  served 
and  default  in  disobeying  tbat  process. 
The  plea  contains  considerable  matternot 
essential  or  appropriate  to  a  defense  by  an 
officer  under  process.  The  officer  Justifies 
under  this  writ,  and  the  eflScacy  of  bis  de- 
fense depends  upon  tbe  validity  ot  tbe  writ, 
and  the  Jurisdiction  ot  tbe  court  to  award 
theprocess,  and  not  upon  theregnihrity  of 
tbe  proceeding  In  which  the  writ  was  is- 
sued. Hence  in  approved  precedents  the 
plea  avers  that  the  writ  Issued  out  of 
and  under  tbe  seal  of  tbe  court,  setting 
out  the  command  otthe  writ  particniarly. 
with  an  averment  that  what  was  done  by 
tbe  officer  was  done  In  tbe  execution  of  the 
process.  9  Went.  PI.  88-852;  8  Chit.  PI. 
10NS-1089.  It  the  court  out  ot  which  the 
writ  Issued  has,  by  its  constitution  and 
fundamental  law.  Jurisdiction, —  tbat  is, 
power  to  take  cogniiance  of  and  determine 
such  a  cause  ot  action  as  tbat  in  which  the 
process  was  awarded,  and  authoWty  of 
law  to  issue  process  of  that  nature,  either 
generally  or  in  particular  cases, — and  the 
writ  be  regular  on  its  face,  the  writ  itself 
will  be  a  full  Justification  for  acts  done  by 
tbe  officer  in  its  lawtui  execution.  When 
such  appears  to  be  the  process,  the  officer 
is  protected  in  its  execution,  and  he  is. 
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not  concerned  with  any  lllegalltle»  that 
may  exist  back  of  It  Cooley,  Torto,  460; 
Woo«lrnff  V.  Barrett,  IB  N.  J.  Law,  40; 
Mangold  t.  nuHrpe,  83  N.  J.  Law,  134.  A 
full  ooUectlon  of  tbe  oaaea  on  this  subject 
wIU  be  found  in  tbe  notes  to  Sava.cool  r. 
Boughton,  21  Amer.  Bee.  190-209.  In 
Counteea  ol  Itniland'B  Case,  6  Coke,  54,  It 
was  resolved  "that  lorasinuoh  as  a  caplsui 
was  awarded  against  tbe  countess  by  the 
court  of  common  pleas,  that  the  sberlO,  or 
his  officer  by  bis  warrant,  might,  without 
atky  onense,  execute  it,  for  they  ought  not 
to'  dispute  tbe  authority  of  the  court; 
*  *  *  and  although  It  appears  In  tbe 
capias  that  ebe  was  a  countess,  against 
whom  by  tbe  law  no  capias  in  such  cases 
lies;  *  •  •  yet,  forasmuch  as  in  some 
cases,  as  incases  of  contempt,  etc.,  a  capias 
lieth  against  them,  it  was  therefore  re- 
solved that  tbe  sheriff  and  bis  officers 
ought  not  to  examine  the  Judicial  act  of 
the  court,  but  execute  the  writ."  In  tbe 
Case  of  the  Marsbalsea,  10  Coke,  76,  it  was 
resolved  that  when  a  court  has  jurisdic- 
tion, and  proceeds  Inverao  ordine,  or  erro- 
neously, no  action  lies  against  the  party 
who  sues  out,  or  tbe  officer  or  minister  of 
tbe  court  who  executes,  the  precept  or 
process  of  the  court ;  anil,  e  converso, thwt 
when  the  court  has  not  Jurisdiction  ac- 
tions will  lie  without  regard  to  the  pre- 
cept or  prqcflss.  In  Draper  v  Blaney,  3 
Sauiid.  193,  tbe  court  of  king's  l>euch 
a  warded  a  17,  fit.  to  the  sheriff  of  the  county 
of  Montgomery,  In  Wales,  on  a  Judgment 
of  debt  recovered  In  that  court.  Tbe 
sheriff  made  return  that  the  county  of 
•Montgomery  was  one  of  the  12  counties 
In  Wales  where  tbe  writ  of  the  king,  not 
touching  the  king  himself,  did  not  run, 
and  praying  tbe  ardvlceof  tbe  court  wheth- 
er be  cotald  execute  the  command  ol  the 
writ.  On  a  motion  to  amerce  the  sheriff, 
tbe  court  agreed  that  tbe  sheriff  ought  to 
be  aroereed,  "for  tbe  sheriff,  by  his  return, 
ought  not  to  dispute  the  Jurisdiction  of 
this  court,  of  which  be  is  an  officer,  as  be 
has  done  here;  but.  if  tbe  court  has  erro- 
neously awarded  a  process  which  ought 
not  to  have  been  awarded,  the  sheriff 
ought  to  obey  and  execute  it;  but  tbe 
party  aggrieved  may  show  this  matter 
to  the  court,  and  pray  that  they  would 
supersede  their  erroneous  process,  and  so 
have  remedy."  In  Thomas  v  Hudson,  14 
Mees.  6c  W.  353,  a  commissioner  In  bank- 
ruptcy, acting  under  a  statate,  made  an 
order  tor  tbe  discbarge  of  a  dejendantcon- 
flnedin  prison  nnderacu.sa.inanactionof 
assault  and  false  Imprisonment.  Thestat- 
ate  conferred  uponnommisslonersin  bank- 
ruptcy Jurisdiction  to  hear  petitlops  by, 
a  bankrupt  in,  custody  tor  disobanse  from 
Imprisonipent,  and  to  discharge  him  under 
certain  conditions.  In  an  action  ag.ain8t 
tbe  keeper  of  the  prison  for  an  escape,  for 
allowing  the  prisoner  to  go  at  large  in 
compliance  with  the  order  tor  his  dis- 
charge, the  court  held  that,  whether  this 
was  or  was  not  a  debt  from  which  the 
cbmmisslnner  bad  power  to  discharge  the 
prisoner,  the  ^Jefendant  was  protected, 
being  bound  to  obey  tbe  order  of  tbe  oom- 
missioner,  who  was  acting  Judicially  in  a 
matter  over  which  be  had  Jurisdii-tion. 
Ax.D£;bson.  B.,  In' pronouncing  the  Judg- 
v.22A.no.22— 64 


meot  of  the  court,  in  epeafcing  of  the  mer- 
its of  tbe  commissioner's  decision,  said : 
"Tbe  decision  may  l>ewr6ng,  but  it  is  a 
decision  by  the  proper  authority,  and,  if 
wrong,  comes  within  tbo  principle  laid 
down  In  the  Marsbalsea  Case,  that  or- 
ders by  a  competent  authority,  though 
made  lov-erso  ordine,  are  a  protection  to 
those  who  act  under  them."  In  Andrews 
V.  MarrlB,  1  Q.  B.  8,  the  suit  was  against 
Marris,  the  clerk,  and  Whitham,  tbe  seiv 
geant.  of  the  court  of  requests,  which  was 
a  court  held  by  commissioners  tor  the  trial 
of  small  causes.  The  act  creating  the 
court  empowered  the  commissioners  to 
order  that  tbe  debt  due  the  plaintiff 
should  be  paid  In  installments,  and  au- 
thorised the  commissioners  present  la 
court.  In  case  of  any  default  in  tbe  pay- 
ment of  such  installments,  on  due  proof  of 
such  default,  to  award  execution  against 
the  body  of  the  defendant.  The  court, 
in  the  original  order  for  payment  in  in- 
stallments, directed  the  debt  to  be  so  paid 
"or  execution  to  Issue. "  Default  having 
been  made,  the  clerk  issued  execution 
without  any  subsequent  order  for  execu- 
tion being  made  by  the  commissioners. 
The  court  held  that  the  execution  was 
Illegal,  and  that  the  clerk  who  Issaed  It 
was  liable  to  the  defendant  In  trespass  for 
false  imprisonment,  bat  that  tbe  action 
would  not  lie  against  tbe  sergeant.  Lord 
Dbnman,  in  pronouncing  tbe  judgment  of 
tiie  court,  said :  "The  case  of  the  defend- 
ant Whitham,  however,  stands  on  very 
different  grounds.  He  is  tbe  ministerial 
officer  of  the  commlssionem,  bound  to 
execute  tbeir  warrants,  and  having  no 
means  whatever  of  ascertaining  whether 
they  Issue  upon  valid  Judgments  or  are 
otherwise  sustainable  ur  not.  There 
would  therefore  be  something  very  unrea- 
sonable In  the  law  If  It  placed  him  In  the 
position  of  b^ng  punishable  by  the  court 
tor  disobedience,  and  at  the  same  time 
suable  by  tbe  party  for  obedience  to  tbe- 
warrant.  Tbe  law,  however,  is  not  so. 
His  situation  Is  exactly  analogous  to 
that  of  the  sheriff  in  respect  of  process 
fi-om  a  superior  court ;  and  it  is  the  well- 
known  distinction  between  tbe  cases  of 
the  party,  and  of  the  sheriff  or  his  officer, 
that  tbe  former,  to  justify  his  taking  body 
or  goods  under  process,  must  show  tbo 
Judgment  in  pleading,  as  well  as  the  writ; 
but  for  tbe  latter  It  is  enough  to  show  the 
writ  only.  •  •  •  As  the  subject-matter 
of  tbe  suit  was  within  the  general  jurisdlc> 
tlon  of  the  commissioners,  and  the  war- 
rant appeared  to  have  been  regularly  is- 
sued, we  think  Whitham  was  well  defend- 
ed by  it." 

The  principles  adjudged  in  tbe  cases 
cited  have  been  repeatedly  adopted  and 
acted  upon  In  our  courts.  Woodruff  v. 
Barrett,  15  N.  J.  Law,  40;  Mangold  v. 
Thorpe,  33  N.J.  Law,  18i;  Hann  v.  Lloyd, 
50  N.  J.  Law,  1,  11  Atl.  Rep.  346.  The  case 
last  cited  Is  a  precedent  directly  in  point 
in  favor  of  the  defendant.  In  that  case 
an  action  of  trespass  for  assault  and  bat- 
tery and  false  imprisonment  had  l>ee» 
brought  against  a  sheriff  and  constable. 
The  defendants  justified  under  compulsory 
process  Issued  out  of  the  court  of  oyer  and 
terminer  to  bring  the  plaintlO  in  to  testily- 
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on  tbe  trial  of  an  Indictment.  An  attempt 
"was  made  to  show  that  the  writ  bad  not 
been  ordered  by  the  court.  The  chief  Juu- 
tice,  In  disposing  of  that  subject,  said: 
"At  all  events,  it  was  not  incumbent  on 
the  ministerial  officers  of  the  court,  before 
they  executed  such  a  writ,  to  ascertain 
that  the  court  was  actually  sitting,  and 
ordered  the  process  to  be  issued.  Such 
officers  are  justified  in  acting  in  accord- 
-ance  with  the  face  of  tbe  precept.  Tbe 
result,  therefore,  is  that  we  have  a  writ 
duly  authenticated,  coming  from  a  court 
of  general  Jurisdiction,  that  was  vested 
with  cognizance  over  the  class  of  cases  to 
which  it  appertained,  placed  in  the  bands 
of  the  proper  officials  for  execution.  It  is 
the  legal  rule  that,  under  such  conditions, 
the  Judicial  precept  must  be  Injplicltly 
obeyed  by  those  to  whom  it  is  thus  di- 
rected. This  is  a  principle  essential  to 
the  orderly.admlnlstration  of  the  law,  and 
the  consequence  is  that  the  officers  to 
whom  tbe  writ  is  addressed  will  not  be 
responsible  for  anything  necessarily  or 
properly  done  In  its  execution.  Such  min- 
isters of  tbe  law  need  not  show  the 
grounds  on  which  tbe  tribunal  In  issuing 
the  process  proceeded,  for  they  can  rely 
on  tbe  writ  alone,  without  the  production 
of  the  Judgment  record  on  which  It  Is  pre- 
sumed to  rest. "  This  doctrine  applies  to 
courts  of  limited  as  well  as  to  courts  of 
general  jurisdiction.  If  the  subject-matter 
of  the  suit  appears  to  be  within  the  Juris- 
diction of  the  court.  Savacool  v.  Bough- 
ton,  5  Wend.  170,  21  Amer.  Dec.  181.  and 
cases  cited  In  tbe  notes  on  page  198 ;  Clarke 
v.  May,  2  Gray,  410;  Mangold  v.  Thorpe, 
33  N.  J.  Law,  134.  The  court  of  quarter 
sessions  is  a  court  of  criminal  jurisdiction, 
having  cognizance  to  try  Indictments  for 
all  criminal  offenses  except  treason  and 
murder.  From  the  allegations  In  the  plea 
it  appears  that  there  was  an  Indictment 
pending  in  said  court,  then  lately  found 
by  the  grand  jury  against  the  plaintiff  for 
an  assault  and  battery, awaiting  tbe  final 
Judgment  and  sentence  of  tbe  court.  An 
indictment  pending,  and  not  finally  dis- 
posed of, is  a  cause  of  which  the  court  bad 
jurisdiction.  Tbe  process  delivered  to  the 
defendant  was  tested  In  the  name  of  the 
presiding  judge,  signed  by  the  clerk,  and 
sealed  with  the  seal  of  the  court,  and  com- 
manded the  officer  to  bring  the  plaintiff 
before  the  court  on  a  certain  day, "  to  give 
evidence  In  a  certain  Indictment  lately 
found  in  said  court  against  John  H.  C. 
Jennings. "  Tbe  process  was  euch  as  tbe 
-court,  under  certain  circumstances,  had 
power  to  Issue,  and  on  Its  face  it  ap- 
peared to  be  regular.  Compulsory  process 
to  bring  in  a  witnesM  may  not,  under  the 
circumstances,  have  been  warranted  In 
law,  and  the  court  may  have  been  with- 
out power  to  compel  the  accused  to  be  a 
witnesslnthecriminal  proceedings  against 
him.  Tbe  act  of  the  clerk  In  Issuing  com- 
pulsory process  to  bring  the  party  In  as 
a  witness  on  tbe  order  of  the  court  that 
be  be  brongbt  in  for  sentence  may  not  be 
justifiable.  With  these  illegalities  and 
irrpgularities  tbe  defendant  had  no  con- 
cern. An  officer  having  process  of  a  court 
of  competent  jurisdiction,  fair  upon  its 
face,  la  under  a  duty  to  execute  the  pro- 


cess, and  not  to  sit  In  judgment  on  tbe 
regularity  of  tbe  proceedings  upon  which 
it  was  issued.  The  plea  contained  the  ex- 
traneous and  Irrelevant  matters  which  In- 
vited the  motion  to  strike  out.  but  we 
think  it  contains  sufficient  arerments  to 
present  substantially  the  defense  we  bave 
considered.  The  motion  to  strike  out 
will  be  denied,  but  without  costs. 

(60  (kmn.  402) 

First  Nat.  Ba.nk  et  al.  v.  Alton: 

(Sujjreme  Court  of  Umwgo/OoTMiecMcut  April 
ao,  1891. ) 

Neqotiablv  Ivstbuments  —  Natubb  and  Beq- 
niSITES— Indobsbuent — Pbesuuptiok. 

1.  An  instrument  executed  by  the  vendee  of 
personal  property,  by  which  he  promises  to  pay 
tberetor  a  certain  sum  at  a  time  stated,  bat  which 
expresses  that  tiie  sale  is  upon  condition,  and 
may  be  rescinded  by  either  party,  is  not  a  nego- 
tiable promissory  note,  since  it  does  not  require 
the  payment  to  be  made  absolutely  and  at  all 
events.     Hine  v.  Roberts,  48  Conn.  267,  followed. 

2.  An  instrument  was  indorsed  byW.  ,andfor 
his  accommodation  by  defendant.  Toe  plaintUts, 
relying  upon  the  Indorsement  of  deleodant,  and 
supposing  the  instrument  to  be  anegotiable  note, 
as  did  also  (V.  and  defendant,  discounted  it  for 
W.,  who  received  the  proceeds.  Held,  in  an  ac- 
tion against  defendant  on  his  indorsement,  that 
there  was  no  legal  implication  that  the  money 
was  loaned  to  defendant,  and  at  his  request  de- 
livered to  W.,  or  that  it  was  loaned  to  W.  apon 
defendant's  request  and  promise  to  pay,  if  not  paid 
by  W. 

Appeal  from  superior  court,  Windham 
county;  Prentice,  Judge. 

Action  against  Jamea  R.  Alton,  as  In- 
dorser  of  a  negotiable  note,  by  the  First 
National  Bank  of  Webster  and  others. 
Judgment  (or  defendant,  and  plaintiffs  ap- 
peal.   Affirmed. 

W.  S.  Gould  and  C.  E.  Searls,  for  ap- 
pellant.    W.  S.  B.  Hopklos,  for  appellee. 

Frnn,  J.  In  March,  188»,  one  William 
H.  Walker  carried  to  the  plaintiffs'  bank 
an  instrument  In  writing,  which  read  as 
follows:  "»160.  So.  Woodstock,  Ot., 
March  4,  1889.  Received  of  W.  H.  Walker, 
this  day,  one  bay  horse,  Vinton  horse, 
one  express  wagon,  for  which  I  promise 
to  pay  said  Walker  or  order  one  hundred 
and  fifty  dollars,  five  months  from  date, 
at  First  Nat.  Bank,  Webster,  with  inter- 
est at  —  percent.  Said  property  to  be 
and  remain  the  entire  and  absolute  prop- 
erty of  said  Walker  until  paid  in  full  by  me. 
And  I  hereby  agree  not  to  sell  or  dispose 
9f  and  to  keep  said  property  in  good  order 
and  condition  as  the  same  now  Is.  Aud 
should  said  horse  die  before  said  sum  is 
fully  paid,  I  hereby  agree  to  pay  all  sums 
due  thereon.  And  should  said  property 
be  returned  to  or  taken  back  by  said 
Walker,  I  agree  that  all  payments  made 
thereon  may  be  retained  by  said  Walker 
for  tbe  use  of  said  property.  Charles 
H.  Moore."  This  Instrument  was  in- 
dorsed by  Walker  and  by  the  defendant, 
and  Walker  requested  the  plaintiffs  to  dis- 
count the  same.  The  plaintiffs  did  so, 
crediting  the  proceeds  to  Walker.  They 
relied  largely  upon  the  strength  of  tbe 
defendant's  indorsement.  Tbe  defendant 
had  indorsed  It  at  Walker's  request,  sole- 
ly for  his  accommodation,  and  without 
consideration.    All  the  parties,  plaintiffs, 
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defendant,  and  Walker,  supposed  tbe  in- 
strument to  be  a  negotiable  promissory 
note.  The  plalntifls  bad  previously  dis- 
counted similar  instruments  for  Walker, 
bearing  tbe  defendant's  indorsement,  and 
prior  to  January  1, 1889,  one  of  the  plain- 
tiffs' directors  asked  the  defendant  for  a 
statement  as  to  his  financial  condition 
and  the  amount  of  his  Indorsements  for 
Walker.  The  defendan  t  ga  ve  the  informa- 
tion, and  said  that  he  understood  that  he 
was  hoiden  to  pay  in  case  Walker  did  not. 
In  June,  1889.  Walker  fled,  making  no  pro- 
vision tor  the  payment  of  his  Indebtedness 
to  the  pluintlRa,  wtio,  when  tbe  instru- 
ment became  due.  caused  it  to  be  protest- 
ed, and  gave  the  defendant  notice.  Noth- 
ing appears  In  the  finding  in  reference  to 
Moore,  or  to  the  subsequent  history  of 
the  property  described  in  the  instrument. 
The  defendant  in  the  court  below  had 
Jndfrment,  and  the  plaintiffs  appeal. 

The  plaintiffs'  counsel,  in  their  brief,  say 
that  the  essential  question  in  the  case  is 
whether  the  instrument  in  suit  is  a  prom- 
issory note;  and  in  this  statement  we  con- 
cur. They  then  quote  from-S  Kent,  Coram. 
(12th  Ed.)  92,  the  following.  "A  prom- 
issory note  is  (1)  a  promise  to  pay  money, 
(2)  at  a  certain  time,  (8)  to  a  person 
named,  (4)  absolutely  and  at  all  events." 
Without  stopping  to  consider  whether  an 
instrument  might  not  contain  all  thec.fi 
elements  and  still  fail  to  be  a  promissory 
note,  we  will  come  directly  to  the  ques- 
tion whither  the  Instrument  declared  on 
does  contain  them.  Nor  will  it  be  neces- 
sary to  look  at  more  than  the  last  essen- 
tial. Is  there  a  promise  to  pay  "abso- 
lutely and  at  all  events?"  We  think  not. 
The  transaction  evidenced  by  the  instru- 
ment is  clearly  of  the  nature  of  what  has 
BO  often  be«n  the  subject  of  discussion  and 
consideration  In  this  court,  a  conditional 
sale,  or,  in  other  words,  nn  executory  con- 
tract for  sale.  To  hold  it  otherwise  would 
be  inconsistent  with  tv  score  of  cases  in 
this  ]nrisdictIon,  among  which  may  be 
cited  Forbes  v.  Mursb.  15  Conn.  384;  Tom- 
linson  V.  Roberts,  25  Conn.  477:  Cragin  v. 
Coe,  29  Conn.  51;  Lucas  v.  Birdsey,  41 
Conn.  .357;  Hine  v.  Roberts.  48  Conn.  267. 
New  Haven  Wire  Co.  Cases,  57  Conn. 
3o2, 18  Atl.  Rep.  266,  may  also  be  cited. 
But  it  is  not  only  a  conditional  sale,  tbe 
condition  being  expressed  in  tbe  same  in- 
strument with  the  promise  to  pay,  and 
not  apart  from  it,  as  in  most  of  tbe  cases 
cited  above,  but  the  option  to  determine 
as  to  whether  tbe  sale  shall  become  abso- 
lute is  not,  as  In  the  case  of  Appleton 
V,  Library  Corp..  53  Conn.  4,  and  the 
very  recent  cane  of  Beach's  Appeal  from 
Commissioners,  58  Conn.  464,  20  Atl.  Rep. 
475,  exclusive! V  in  the  vendor,  but,  as  in 
Hine  V.  Roberts,  48  Conn.  267,  and 
Loomls  V.  Bragg,  50  Conn.  228,  at  the  op- 
tion of  both.  Indeed,  this  option  is  very 
much  more  clearly  expressed  in  the  pres- 
ent case  than  in  that  of  Hine  v.  Roberts. 
The  language  is:  "Should  said  property 
be  returned  to  or  taken  back  by  said 
Walker,  I  agree  that  all  payments  made 
thereon  hiay  he  retained  by  said  Walker 
for  the  use  of  said  property. "  Why  pro- 
vide what  the  rule  should  be  in  case  of  a 
retarn,  it  tbe  vendee  hod  no  option  to  re- 


turn, or  what  should  be  paid  as  compen- 
sation for  the  use  of  the  property,  if  the 
promise  to  pay  the  full  value  was  abso- 
lute? If  it  were  necessary  to  argue  this 
matter  further,  the  argument  is  already 
made  for  us  in  the  opinion  of  the  court  in 
Hine  V.  Roberts,  which  we  here  adopt;  and 
the  case  of  Insurance  Co.  v.  Bill,  31  Conn. 
534,  which  Is  the  case  in  this  Jurisdiction 
mainly  cited  and  relied  on  by  the  plain- 
tiffs, becomes  an  absolute  authority 
against  their  position,  since  it  does  not 
appear  upon  the  face  of  the  instrument 
in  suit  that  the  maker's  promise  will,  at 
any  time,  be  absolutely  enforceable,  or 
that  the  event  on  which  the  duty  of  pay- 
ment depends  is  one  over  which  tbe  payee 
or  holder  will  have  entire  control. 

It  was  the  claim  of  tbe  plaintiffs,  con- 
tested by  the  defendant,  that  tbe  charac- 
ter of  the  Instrument  in  suit  is  to  be  de- 
termined by  the  laws  of  Connecticut,  and 
not  by  those  of  Massachusetts.  Tbe  claim 
was  manifestly  made  to  avoid'  tbe  effect, 
as  an  authority,  of  Sloan  v.  McCarty.  134 
Mass.  245.  Wo  need  not  decide  this  ques- 
tion, f<ir,  since  the  law  of  this  state  is  so 
clearly  against  tbe  plaintiffs'  contention, 
it  is  unnecessary  to  determine  whether 
that  of  Massachusetts  Is  even  more  so. 
We  need  only  add  that  we  have  carefully 
exanilixed  all  the  cases  cited  in  the  plain- 
tiffs' able  and  carefully  prepared  brief ,  and 
that  none  of  them  in  any  sense  conflict 
with  tbe  conclusions  which  we  have 
reached.  Those  authorities  were  mainly 
cited  tofihow  that  a  negotiable  promisso- 
ry note  may  contain  language  not  re- 
quired to  express  the  vital  essentials  of 
such  an  Instrument,  and  still  retain  its 
character  as  negotiable  paper,  and  they 
abundantly  establish  such  proposition. 

Another  claim  made  by  the  plaintiffs, 
and  overruled  by  the  court  below,  was 
that  tbe  law,  upon  tbe  facts  found,  im- 
plied that  the  proceeds  of  tbe  discount  of 
the  instrument  credited  to  Walker  were 
either  money  loaned  to  the  defendant, 
and  at  his  request  delivered  to  Walker, 
or  money  loaned  to  Walker  upon  the  de- 
fendant's request,  and  bis  promise  to  pay 
tbe  same  when  due  if  not  then  paid  by 
Walker,  and  that  the  plaintiffs  might 
write  over  tbe  defendant's  indorsement  the 
contract  between  the  parties.  And  in  sup- 
port of  this  claim  counsel  esppcialiy  rely 
upon  "the  liberal  views  entertained  by 
this  court  In  the  late  case  of  Mansfield  v. 
Lynch,  59  Conn.  321,  22  Atl.  Rep.  313,08 
to  the  law  governing  the  right  of  tbe 
holder  of  money  paid  under  a  mistake  of 
law,  when,  in  equity  and  good  conscience, 
be  sbonld  return  the  sum  so  paid. "  Now, 
in  response,  it  seems  to  us  that  there  U* 
little  analogj-  between  the  case  before  us 
and  that  of  Mansfleld  v.  Lynch ;  that  in 
order  to  do  what  tbe  plaintiffs  ask  we 
should  be  obliged,  by  one  of  tbe  fictions  of 
law,  to  Invent  facts  which  do  not  exist, 
for  tbe  sake  of  applying  thereto  principles 
of  doubtful  equity:  that  if  the  law  im- 
plied that  tbe  money  credited  to  Walker 
was  loaned  to  tbe  defendant,  or  to  Walk  • 
er  upon  the  defendant's  promise  to  pay 
when  due  if  not  then  paid  by  Walker, 
(a  prnmise  not  in  writing,  to  answer  for 
tbe  debt,  default,  or  miscarriage  of  an- 
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otber,)  In  either  caBe  the  implication 
would  be  contrary  to  tlie  trutli;  that  to 
allow  the  plaiutillB  to  write  over  the  de- 
fendant's name  such  a  contract,  nerer 
made,  would  be  to  carry  the  invention 
one  step  further;  that  to  bold,  because  the 
parties  were  mutually  mistal^en  in  the 
If^gal  efiect  of  the  real  transaction.  Justice 
would  be  subserved  by  the  imputation  in 
its  place  of  a  tlctitiouB  one,  would  be  go- 
ing further  than  we  are  aware  that  any 
court  has  yet  gone,  and  beyond  what  it 
seems  to  us  proper  or  right  or  safe  to  do. 
There  is  no  error  in  the  judgment  com-, 
plained  of.    The  otber  judges  concurred. 


<S1  Conn.  14i) 


bTATB  T.  6BBB. 


(Suoreme  Court  ofErrtm  ofConnecUeut.    Oct 
26,  1891.) 

UAifB  Laws— CoNSTrrcTioxAt  La W— Police 

POWBB. 

1.  A  complaint  charging  defendant  with  "re- 
ceiving and  liaving  in  bis  possession  on  the  IQth 
day  ot  October,  A.  IX  1689,  with  foawe  and  arou, 
and  with  the  onlawfnl  intent  to  procure  the  trans- 
portation beyond  the  limits  of  the  state,  certain 
woodcock,  raffled  grouse,  and  qaail,  killed  with- 
in the  state  after  the  1st  day  of  October,  A.  D. 
1889, "  etc.,  is  sufBclent  to  charge  an  offense  un- 
der Gen.  Bt.  Conn.  $  SR80,  which  provides  that 
"every  person  who  shall  buy,  sell,  expose  for 
sale,  or  have  In  his  possession,  for  an;r  purpose, 

*  *    *    any   woodcock,    quail,    rolBea    grouse, 

*  *  *  between  the  first  day  of  January  and  the 
first  day  of  October,  •  •  •  shall  be  punished, " 
etc. ;  and  section  2516,  which  provides  that  no 
person  shall  transport  or  have  in  his  possession 
with  Intent  to  procure  the  transportation  beyond 
the  limits  of  the  state  any  woodcock,  etc.,  killed 
within  the  state. 

a.  Gen.  St.  Ckinn.  i  2S46,  which  provides  that 
"no  person  shall  at  asqr  time  kill  any  woodcock, 
rufBed  groose,  or  quail  for  the  purpose  of  con- 
veying the  same  beyond  the  limits  of  the  state, " 
etc.,  is  an, exercise  of  the  police  power  protecting 
the  game  birds  of  the  state,  and  Is  not  vnconstl- 
tutional  as  a  regulation  of  interstate  commerce. 

Appeal  from  criminal  court  of  common 
pleas.  New  Loudon  county ;  Crump,  Judge. 

Edgar  M.  G^r  wan  convicted  of  viola- 
tion of  thegame  law,  and  be  appeals.  Af- 
firmed. 

R,  Wheeler  and  H.  A.  Ball,  for  appel- 
lant.   Solomoa  Lueas,  for  the  State. 

Seymour,  J.  The  General  Statutes  (sec- 
tion 2630)  provide  that  "every  person 
who  Hhall  buy,  sell,  expose  for  sale,  or 
have  in  his  poRsession  for  any  purpose,  or 
who  shall  hunt,  pursue,  kill,  destroy,  or 
attempt  to  kill,  any  woodcock,  quuil, 
ruffled  grouse,  called  '  partridge,'  or  gray 
squirrel,  between  the  first  day  ut  January 
and  the  first  day  of  October,  the  killing  or 
haying  possession  of  each  bird  or  squirrel 
to  be  deemed  a  separate  offense,  •  *  *  shall 
be  fined  not  more  than  twenty -five  dol- 
lars," etc.  Section  2546  provides  that  "no 
person  shall  at  any  time  kill  any  woodcock, 
ruffled  grouse,  or  quail  fur  the  purpose  of 
conveying  the  same  beyond  the  limits  of 
the  state;  or  shall  transport,  or  have  in 
possession  wltb  intent  to  procure  the 
transportation,  beyond  said  limits,  any 
of  such  birds  killed  within  this  state.  The 
reception  by  any  person  within  this  state 
of  any  such  bird  or  birds  for  shipment  to 
a  point  without  the  state  shall  be  prima 


Ac/eevldence  that  said  bird  or  birds  were 
killed  within  the  state  for  the  purpose  of 
conveying  the  same  beyotid  its  limits." 
The  defendant  is  prosecuted  for  unlawfully 
receiving  and  having  in  his  possession,  on 
the  19th  day  of  October,  A.  D.  18S9,  with 
force  and  arms,  and  with  the  unlawful  in- 
tent to  procure  the  transportation  beyond 
the  limits  of  this  state,  certain  woodcock, 
ruffled  grouse,  and  quail,  killed  within  this 
state  after  the  1st  day  of  October,  A.  D. 
1889,  against  the  peace,  and  contrary  to 
the  form  of  the  statute.  He  demurred  to 
the  complaint  because  (I)  the  allegations 
contained  therein  do  not  constitute  any 
offense  in  law ;  (2)  because  in  the  com- 
plaint it  is  not  alleged  that  said  birds 
wen;  killed  for  the  purpose  of  conveying 
the  same  beyod  the  limits  of  the  state. 

It  will  be  seen  from  the  section  of  tiie 
statute  above  quoted  that  it  Is  unlawful 
to  kill  or  have  In  possession  for  any  pur- 
pose, woodcock,  quail,  or  ruffled  grouiie. 
between  the  Ist  days  of  January  and  Oc- 
tober, and  that  It  is  unlawful  to  kill  them 
at  any  time  for  the  purpose  of  conveying 
them  out  of  the  state.  Is  It  also  unlaw- 
ful to  have  them  in  possession  with  intent 
to  procure  their  transportation  beyond 
the  limits  of  the  state,  if  killed  between  the- 
Ist  day  of  October  and  the  Ist  nay  of  Jan- 
uary, regardless  of  the  question  whether 
they  were  killed  for  the  purpose  of  convey- 
ing them  out  of  the  state?  In  other 
words.  If  they  were  lawfully  killed,—/,  e., 
t)etweeu  October  Ist  and  January  Ist,  and 
without  any  intention  ol  conveying  them 
outotthe  state,— can  they  be  lawfully  held 
with  the  intent  to  procure  their  transpor- 
tation beyond  the  limits  o(  the  state?  In 
1882  an  act  was  passed  as  follows:  "Sec- 
tion 1.  No  person  shall  at  any  time  kill 
any  woodcock,  ruffled  grouse,  or  qnaii 
lor  the  purpose  of  conveying  the  same  be- 
yond the  limits  of  this  state.  Sec.  2.  No 
person,  corporation,  or  company  shall 
transport  or  convey  beyond  the  limits  of 
this  state  any  woodcock,  ruffled  grouse, 
or  quail,  killed  within  this  state,  or  sell  or 
have  in  his  or  their  possession  any  nf  such 
birds  with  the  Intention  to  procure  the 
same  to  be  conveyed  or  transported  be- 
yond the  limits  of  tbls  state.  Sec.  3.  The 
reception  by  any  person,  company, or  cor- 
poration within  the  limits  of  this  state  of 
any  quail,  woodcock,  or  ruffled  grouse  for 
shipment  to  a  point  without  the  state  shall 
beprlmaiacie  evidence  that  the  said  bird  or 
blrdo  were  killed  within  the  state  for  the 
purpose  of  carrying  the  same  beyond  the 
limits  of  thisstate.  Sec. 4.  Any  person  vio- 
lating any  of  the  provisions  of  the  preceding 
sections  shall  be  fined  not  less  than  seven 
nor  more  than  fifty  dollars  trnd  costs  o( 
prosecution."  Pub.  Acts  18S2,c.  102.  It  is 
evident  that  under  the  act  as  originally 
passed  tlie  complaint  would  have  been 
good  and  sufficient.  It  Is  claimed  by  the 
defendant  that  under  thu  act  as  revised  no 
offense  is  committed  unless  the  birds,  by 
him  held  for  transportation,  were  killed 
for  the  purpose  of  being  conveyed  beyond 
the  limits  ol  the  state.  He  says  that  the 
word  "such"  In  the  provision  of  section 
2546  against  transporting,  or  having  In 
possession  with  intent  to  procurs  the 
transportation, beyond  saldllmita,  any  of 
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flucb  birds,  kOled  within  the  state,  means 
woodcock,  ruiBed  grouse,  or  quail,  killed 
for  the  parpose  of  conveying  the  aame  be- 
yond the  limits  of  the  state.  As  already 
suggested,  that  construction  involves  a 
change  In  the  law  from  the  original  act, 
which  expressly  forbade  any  person  to 
have  In  his  possession,  with  the  Intention 
to  procure  the  same  to  be  transported  be- 
yond the  limits  of  the  state,  any  wood- 
cock, ruffled  grouse,  or  quail  killed  within 
the  state.  It  seems  to  ns  evident,  also, 
upon  the  tace  of  the  statute  as  revised, 
that  the  word  "such"  was  used  only  to 
obviate  the  necessity  of  repeating  the 
words  "woodcock,  ruffled  grouse,  or 
quail, "  and  that  to  carry  its  force  and  op- 
eration further,  so  as  to  include  tlie  pur- 
pose for  whtcli  they  were  killed,  would 
not  only  be  unnatural,  but  dangerous  as 
a  precedent  tor  construction,  in  view  of  tb^ 
terms  of  the  old  statute.  We  cannot  be- 
lieve that  careful  revisers  would  have  un- 
dertaken to  change  the  law  without  some, 
more  definite  Indication  of  such  purpose. 
Then,  again,  when  the  words  "such  birds" 
are  used  In  the  Very  next  line  of  the  sec- 
tion, it  is  evident  that  they  are  used  to 
take  the  place  only  of  the  words  "  wood- 
cock, ruffled  grouse,  or  quail,"  as  if  it 
read:  "The  reception  by  any  person 
within  the  state  of  any  woodcock,  ruffled 
grouse,  or  quail,  for  shipment  to  a  point 
without  this  state,  shall  be  pi^ma  /ac/e  ev- 
idence that  said  bird  or  birds  were  killed 
within  this  state  tor  the  purpose  of  con- 
veying the  same  beyond  its  limits;^  oth- 
erwise we  should  have  thp  absurd  provis- 
lou  that  the  reception  by  any  person 
Within  the  state,  for  shipment  to  any 
point  without  the  state,  of  any  woodcock, 
ruffled  grouse,  or  quail  killed  for  the  pur- 
pose of  conveying  the  same  beyond  the 
limits  of  the  state,  shall  be  prima  facte  evi- 
dence that  said  birds  were  killed  within 
the  state  lor  the  purpose  of  conveying  the 
same  beyond  its  limits,— that  is,  the  fact 
that  they  were  killed  for  transportation 
shall  be  prima  iacle  evidence  that  they 
were  killed  for  transportation.  The 
word  "such"  in  both  sentences  refers  to 
the  same  antecedent.  It  is  plain  enough 
that  tlie  revisers  intended  not  to  change, 
but  to  condense,  the  sections  of  the  ong- 
inal  statute,  and  the  language  should  be 
construed  in  the  light  of  such  intention. 
VTe  conclude,  therefore,  that  the  complaint 
Is  sufficient. 

We  see  nothing  in  the  decision  of  Com. 
T.  Hall,  128  Mass.  411,  to  which  the  defend- 
ant refers  us,  inconsistent  with  our  con- 
clusion. The  object  of  the  act  therein  in- 
volved was  to  protect  the  game  in  that 
commonwealth,  and  not  in  another;  and 
a  construction  conflning  its  force  to  birds 
killed  therein  was  to  be  expected,  in  the 
absence  of  controlling  words  to  the  con- 
trary. All  the  reasoning  in  that  case  may 
certainly  be  held  sound  without  impugn- 
ing the  reasoning  upon  which  we  arrive 
at  our  conclusion  in  this. 

But  in  this  view  of  the  matter  another 
question  arises.  The  defendant  further 
demurred  to  the  complaint  "(3)  because 
section  2546  of  the  General  Statutes  is  un- 
constitutional and  void  so  far  as  it  may 
be  construed  to  forbid  the  transporting 


from  the  state,  or  having  possession  of 
Such  birds  with  Intent  to  procure  such 
transportation,  to  another  state,  birds  de- 
scribed therein,  which  birds  have  been  sold 
to  parties  in  such  other  state,  and  have 
begun  to  move  as  an  article  of  Interstate 
commerce;  and  (4)  because  it  is  made  to 
appear  in  said  complaint  that  the  defend- 
ant is  guilty  under  said  section  if  such 
birds  were  bought  by  the  defendant  in  the 
markets  of  this  state  as  merchandise  and 
commerce,  and  had  begun  to  move  as  an 
article  of  commerce."  In  short,  the  de> 
fendant  insists  that  the  statute,  as  con- 
strued by  us,  is  unconstitutional,  as  re- 
stricting interstate  commerce,  and  refers 
to  Bobbins  v.  Taxing  Dist.,  120  U.  S.  469, 
7  Sup.  Ct.  Rep.  592;  The  Daniel  Ball  v.  U. 
S.,  10  Wall.  566;  Railroad  Co.  v.  Husen,  95 
tr.  S.  465;  State  v.  Saunders,  19  jCan.  127; 
Territory  v.  Evans,  (Idaho,)  23  Pac.  Rep. 
115;  Territory  v.  Nelson,  Id.  116;  State  v. 
Mining  Co.,  (Ind.  Sup.)  22  N.  E.  Rep.  778; 
and  Express  Co.  v.  People,  (111.  Sup.)  24  N. 
£.  Rep.  759.  In  State  v. Saunders,  19  Kan. 
127,  the  court  says  it  seems  to  be  Anally 
settled,  among  other  things,  chat  no  state 
can  pass  a  law  which  will  directly  inter- 
fere with  the  free  transportation  from  one 
state  to  another,  or  through  a  state,  of 
anything  which  is  or  may  bo  subject  to 
interstate  commerce;  that  a  law  which 
prohibits  the  catching  and  killing  of  prairie 
chickens  may  be  valid,  although  it  may 
indirectly  prevent  the  transportation  of 
such  chickens  from  the  state  to  any  other 
state;  but  a  law  which  allows  prairie 
chickens  to  be  caught  and  killed,  and 
thereby  to  become  the  subject  of  traffic 
and  commerce,  and  at  the  same  time  di- 
rectly prohibits  their  transportation  from 
the  state,  is  uncoqstitntional  and  void. 
Without  stopplne  to  consider  the  con- 
struction which  was  given  to  the  consti- 
tutional provision  under  discussion  by  the 
earlier  Commentators,  except  to  suggest, 
in  the  language  of  Judge  Story,  (2  Story, 
Comm.  511,)  that  a  very  material  object 
of  its  adoption  was  the  reliet  of  the  states, 
which  export  and  import  through  other 
states,  from  the  levy  of  improper  contri- 
butions on  them  by  the  latter, — an  object 
which  was  shown  to  be  important  by  the 
experience  of  the  states  during  the  con- 
federation period, — we  feel  conBtralc«>d 
to  hold  the  provision  of  the  statute  to  be 
constitutional.  It  being  conceded  that 
the  state,  under  its  general  police  power, 
may  lawfully  prohibit  the  killing  of  the 
game  birds  In  question,  it  may  of  course 
control  such  killing,  and  the  times  and 
purposes  thereof.  It  may  lawfully  enact 
that  they  may  be  killed  and  sold  and 
held  for  sale  only  for  domestic  consump- 
tion. Thestate.in  the  exercise  of  Its  pow- 
er, instead  of  prohibiting  the  killing  al- 
together, permits  the  person  killing  them 
to  acquire  only  a  qnallBed  right  in  them, 
namely,  the  right  to  appropriate  them  to 
bis  own  use,  and  the  right  to  sell  or  trans- 
port them  for  domestic  use.  The  birds  in 
question  never  become  articles  of  com- 
merce within  the  meaning  of  the  term  con- 
tended for  by  the  defendant.  They  became 
private  property  of  a  qualified  character. 
The  law  limited  the  purposes  for  which 
they  might  be  killed  and  become  private 
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property.  The  difference  between  prop- 
erty of  thlB  aort  and  the  ordinary  private 
property  of  commerce  is  obvious.  The 
apparent  assumption  of  the  Kansas  court 
above  rolerred  to,  that  game  which  the 
law  allows  to  be  caught  and  killed  there- 
by necessarily  becomes  the  subject  of  traf- 
fic and  commerce,  meaning  interstate 
commerce,  appears  to  uh  unsound.  If  the 
proposition  were  true,  then  the  conclusion 
that  a  state  law  Interiering  with  such 
commerce  would  be  unconstitutional 
might  pass  anquestloned.  But  we  can- 
not acquiesce  in  a  decision  which  would 
deny  the  power  of  the  state  to  limit  the 
right  to  kill,  sell,  and  hold  its  own  game 
by  any  provision  short  of  an  absolute  pro- 
hibition, without  thereby  transforming  it 
Into  that  species  of  property  the  trans- 
portation of  which  from  the  state  it  is  un- 
constitutional to  prohibit. 


(to  Conn.  468) 

Wabneb  v. 


WlLLOUGHBT. 


(Supreme  Court  of  Errors  of  Connecticut.    May 
25,1891.) 

STiiTHTB  or  Fb^UDS— AORBEMaNT  TO  FiLT  AN- 

OTHBu's  Debt. 
The  owner  of  a  house  under  construction 
agreed  orally  with  a  subcontractor  that  if  he 
would  not  place  a  lien  on  the  house  he  would  pay 
him  if  the  ori^nal  contractor  did  not.  The  con- 
tractor neglected  to  pay  him.  Held,  In  an  action 
by  the  subcontractor  against  the  owner,  that  the 
agreement  was  void  under  the  statate  of  frauds. 

Appeal  from  court  of  common  pleas, 
^ew  Haven  county;  Stuulbt,  Judge. 
.  Action  by  Hubert  E.  Warner  against 
Charles  Willoughby  on  an  oral  agreement 
to  pay  for  certain  work  done  and  mate- 
rial furnished  if  another  did  not  pay  for  it. 
Verdict  and  Judgment  for  plaintiff.  De- 
fendant appeals.  Reversed,  and  new  trial 
ordered. 

C,  H.  Fowler,  for  appellant.  E.  P.  At- 
rine,  for  appellee. 

Sbtmotts,  J.  The  complaint  in  this  case 
alleges,  in  substance,  that  one  Humphrey 
contracted  to  erect  a  dwelling-house  for 
the  defendant  on  the  defendant's  land. 
On  the  same  day  Humphrey  made  a  con- 
tract with  the  plaintiff  as  a  subcontractor 
to  do  the  mason- work  upon  the  bouse  for 
f700.  Before  the  plaintiff  befzan  to  work 
under  his  contract  he  informed  the  defend- 
ant that  he  had  made  it,  and  of  the  terms 
thereof,  and  stated  that  he  should  at  once 
give  written  notice  to  him,  the  defendant, 
that  he  intended  to  claim  a  lien  for  the 
services  he  should  render  and  the  mate- 
rials that  he  shonld  furnish  in  performing 
the  contract,  and  should  file  a  mechanic's 
Hen  thereforin  due  time  in  thetown-clerk'S 
office:  and thedefendant  thereupon  agreed 
that  If  the  plaintiff  would  not  give  such 
notice,  nor  claim  uor  file  any  lien'  upon 
said  dwelling-house  and  the  premises  on 
which  the  same  stood,  for  services  ren- 
dered and  materials  furnished  by  him  in 
the  construction  thereof,  he,  the  defendant, 
would  pay  bim  the  contract  price  on  his 
periormance  of  the  contract,  and  for  such 
work  as  he  should  do  on  the  house,  pro- 
vided the  same  was  not  paid  by  Hum- 
phrey, or  so  much  thereof  as  Humphrey 
did  not  pay;  and.  In  consideration  there- 


of, the  plaintiff  promised  the  defendant 
that  he  would  not  give  any  notice  of  such 
lien,  or  claim  or  file  any  lien  upon  the 
premises.  The  plaintiff  did  not  give  any 
notice  of  such  lien  nor  claim  nor  file  any 
lien  upon  the  premises,  and  fully  periormed 
his  cpntract  with  Humphrey.  Humphrey 
paid' the  plaintiff  a  part  of  the  contract 
price,  but  has  never  paid  bim  in  full,  and 
the  defendant  refuses  to  paj  the  balance 
due  upon  the  same. 

The  finding  of  facts  gives  the  testimony 
of  the  plaintiff  and  his  son  respecting  the 
agreement  between  the  plaintiff  and  de- 
fendant. Theplaintlff  testified aa follows: 
"  I  said  to  Mr.  Willoughby  that  I  had  just 
been  burned  by  Mr.  Humphrey's  brother, 
and  if  I  did  the  mason-work  to  that  house 
I  wanted  to  secure  myself,  and  be  sure  I 
got  my  money  when  I  got  the  work  com- 
pleted, and  that  the  law  provided  for  a 
subcontractor  that  I  should  file  a  notice 
of  lien.  I  asked  hiui, —  Isays:  'You  don't 
'want  alien  put  on  your  house  do  you?' 
He  says:  'No;  If  you  will  keep  off  your 
lien  I  will  see  that  you  hare  your  pay. 
The  money  all  comes  through  my  hands.' 
•Well,'  I  says, 'then,  Mr.  Willoughby,  I 
won't  pot  on  the  lien."*  The  plaintilf's 
son  testified  to  the  same  effect,  and  also 
that  during  the  progress  of  the  work  he 
heard  the  defendant  say  he  was  perfectly 
satisfied  with  the  way  the  plaintiff  was 
doing  his  work,  and  he  should  see  that  he 
had  his  pay;  and  that,  when  the  work 
was  nearly  completed, the  defendant  said: 
"He  has  done  me  a  good  job,  and  I  am 
satisfied,  and  I  will  see  he  has  bis  money ; 
ana  when  It  comes  to  Humphrey  he  will 
have  to  come  pretty  neartolivingup  to  the 
contract. "  The  defendant  objected  to  the 
testimony  of  the  plaintiff  and  his  son, 
which  was  all  that  the  plaintiff  offered  to 
prove  the  contract  and  the  terms  thereof, 
on  the  ground  that  the  promise  as  alleged 
was  not  in  writing,  and  was  therefore 
within  the  statute  of  frauds.  The  court 
overruled  the  objection  and  admitted  the 
testimony,  and  the  defendant  excepted. 
The  defendant  denied  that  he  made  the 
promise  alleged  in  the  complaint  or  testi- 
fle<1  to  as  aforesaid. 

Several  requests  to  charge  were  filed  by 
the  defendant,  which  were  not  complied 
with.  The  court,  among  other  things, 
charged  the  Jury  aa  follows:  "If  you  find 
that  it  was  agreed  betwe(<n  the  pluintiO 
and  defendant  that  the  plaintiff  should 
not  file  a  lien  on  the  defendant's  house, 
and  that  the  defendant,  in  consideration 
of  his  not  filing  a  Hen,  should  see  that  he 
was  paid  for  his  work  upon  the  house,— 
that  is,  should  pay  him  if  Mr.  Humphrey 
did  not;  and  if  yuu  further  find  that  the 
plaintiff  did  not  file  the  lien,  and  has  nut 
been  paid, — your  verdict  should  be  for  the 
plaintiff  to  recover  the  balance  remaining 
due  him.  If  yon  find  this  contract  to  have 
been  made,— -that  is,  the  contract  which 
the  plaintiff  has  testified  to.^it  is  not  nec- 
essary that  it  should  be  in'  writing.  If,  in 
consideration  that  the  plaintiff  would  not 
file  a  lieu,  the  defendant  promised  to 
see  the  plaintiff  paid,  that  contract  Is  a 
good  and  valid  one.  If  this  contract  was 
made,  and  the  plaintlB  did  not  file  a  Hen, 
and  was  not  paid  in  full  by  Humphrey, 
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the  defendant  la  liable  for  the  balance.* 
The  jury  returned  a  verdict  in  favor  of  tlie 
plaintiff  to  recover  $100  damages,  and  tbe 
defendant  appealed. 

'  A  number  of  reasons  for  appeal  are  aa- 
algned.  It  will  be  suflScient  if  we  notice 
those  which  present  the  question  whether 
the  promise  sued  upon,  testified  to,  and 
presented  to  the  jury  by  the  court  aH  a 
valid  promise,  was  within  the  statute  of 
frauds.  It  seems  to  havebeen  understood 
by  the  parties  and  the  court  alilce  that 
tbe  defendant  did  not  agree  that,  if  tbe 
plaintifi  would  forbear  proceedings  to 
place  a  Hen  upon  the  premises  described, 
the  defendant  would  pay  him  the  $700,  or 
any  part  thereof,  for  which  he  had  con- 
tracted to  do  the  work.  No  such  promise 
la  alleged  or  testified  to.  On  the  contrary, 
the  promise  alleged  and  testified  to  is  aub- 
atantially  the  promise  of  which  the  court 
treated  in  its  charge  and  instructed  the 
jury  to  be  a  valid  and  binding  one,  though 
not  in  writing,  namely,  a  promise  to  see 
the  plaintiff  paid  for  his  work;  to  pay  if 
Mr.  Humphrey  did  not.  This  is  clearly 
not  a  direct  undertaking  to  answer  In  the 
first  instance.  It  was  not  understood  by 
the  parties  that  Humphrey  was  not  liable 
to  pay  the  plaintiff  under  the  contract,  or 
that  his  liability  was  affected  by  the  un- 
dertaking of  the  defendant.  Humphrey 
continued  liable,  and  in' fact  paid  a  large 
part  of  the  contract  price.  The  undertak- 
ing upon  which  the  plaintiff  relied  waa 
that  of  a  person  not  before  liable  for  the 
debt  or  duty  of  another,  who  continued 
liable  to  pay  for  the  work  performed  under 
tbe  contract.  It  was  a  collateral  under- 
taking, and  within  the  statute  of  frauds. 
The  construction  of  tbe  statute,  and  es- 
pecially of  the  second  clause  thereof,  has 
been  so  recently  considered  In  Dlllaby  v. 
Wilcox,  60  Conn.  71,  22  Atl.  Hep.  491,  that 
it  would  be  superflunua  to  consider  it  at 
any  length  here.  The  principles  there  laid 
down  are  decisive  of  this  case.  '  The  court 
below  was  wrong  in  holding,  upon  tbe 
question  of  the  admissibility  of  evidence, 
and  in  Its  charge  to  tbe  jury,  that  It  was 
not  necessary  to  the  validity  of  the  con- 
tract relied  upon  by  the  plaintiff  that  it 
Bbonld  have  been  In  writing.  There  ia 
«rror  in  the  judgment  appealed  from,  and 
a  new  trial  ia  ordered.  The  other  judges 
concurred. 

(80  Conn.  621)  — — — 

SoMBRS  v.  City  of  Briugeport. 

iSwpreme  Count  of  Errors  of  Connecticut.    June 
1,  isei.) 

'CiTIBS  —  APPOHTTMBNT  OF  POLIOBMEK— APPROVAt 

or  Salaries. 
1.  A  city  charter  provided  that  the  appoint- 
ment of  policemen  sbould  reside  In  aboard  of  po- 
lice commissioners,  consisting  oi!  the  mayor  and 
foar  other  members,  the  former  of  whom  should 
preside  and  tiave  only  a  casting  vote.  An  act  of 
the  board  required  the  concurrence  of  three  mem- 
bers in  any  resolutioE.  At  a  meeting  at  which 
all  the  members  were  present,  two  voted  in  favor 
•of  the  election  of  certain  men  to  fill  vacancies  in 
the  force,  and  two  refused  to  vote;  wherenpon 
the  mayor  declared  the  men  elected.  Seld,  that 
the  eteiDtlon  waa  valid,  since  the  silence  of  the 
members  who  did  not  vote  was  a  suiBcient  con- 
■currence  in  the  vote  of  the  others,  and,  presum- 
itig  that  they  voted  in  the  negative,  the  mayor's 
•declaration  was  equivalent  to  a  casting  vote. 


3.  A  city  ordinance  reqalred  a  schedule  of 
the  salaries  of  policemen  to  be  signed  and  ap- 
proved by  the  police  commissioners,  and  handed 
to  and  examined  by  the  auditor,  before  being  pre- 
sented to  the  common  council.  Held,  that  the 
approval  and  signatures  of  the  mayor  and  two 
other  members  or  the  five  constituting  the  board, 
who  alone  were  present  at  two  meetings  con- 
vened for  that  purpose,  and  a  resolution  of  the 
counoll  directing  its  payment,  were  sufficient, 
since  the  council  could  waive  the  approved  and 
signatures  of  the  board. 

Appeal  from  superior  court,  Bridgeport, 
New  Haven,  and  Fairfield  counties;  Rob- 
inson, Judge. 

Action  in  equity  by Somers  against 

the  city  of  Bridgeport  to  restrain  the  pay- 
ment of  salaries  to  certain  policemen. 
From  ti  judgment  for  defendant,  plaintiff 
appeals.    Affirmed. 

A.  B.  Beers  and  J.  C.  Chamberlin,  for  ap- 
pellant.   G.  W.  Wbeeler,  for  appellee. 

Carpenter,  J.  Equitable  action  to  re- 
strain the  defendant  from  paying  salaries 
to  certain  policemen.  There  are  two 
grounds  on  which  It  Is  claimed  an  injunc- 
tion should  issue :  First,  that  these  police- 
men were  not  legally  appointed ;  and,  see- 
ond,  that  the  steps  taken  for  their  pay- 
ment did  not  conform  to  the  requirements 
of  the-  city  ordinances.  Their  appoint- 
ment devolved  upon  a  non-partisan  board 
of  police  commissioners,  consisting  of  the 
mayor.and  two  members  from  each  of  the 
two  great  political  parties.  The  mayor 
presided,  and  could  vote  only  when  there 
waa  a  tie.  An  act  of  the  board  required 
the  concurrence  of  three  members.  In  con- 
sequence of  Including  West  Stratford  in 
the  clt.y  limits,  the  common  connctl,  on 
March  19,  1890,  directed  the  board  of  police 
commissioners  to  appoint  four  additional 
patrolmen  on  the  police  force.  July  1, 
1890,  a  patrolman  died,  so  that  there  were 
five  to  be  appointed.  July  19th,  the  board 
being  in  seasion,  a  member  introduced  a 
resolution  appointing  the  men  in  question. 
Thereupon  two  members  announced  that 
they  would  not  vote  upon  It,  or  have  any- 
thing to  do  with  It.  The  mayor  put  the 
qnestlon  on  the  passage  of  the  resolution. 
Two  members  voted  for  it,  two  refrained 
from  voting  either  way,  and  tlie  mayor 
declared  the  resolution  passed.  The  non- 
voting members  protest,  but  the  proceed- 
ing was  recorded  as  declared.  The  men 
thus  appointed  entered  upon  the  dutlea 
aaaigned  them,  and  performed  the  ser\-lces 
for  which  they  now  elalm  pay.  A  city -or- 
dinance provides  thata  schedule  of  the  sal- 
aries, or  pay  of  the  officers  and  members 
of  the  police  force,  signed  and  approved 
by  the  police  commissioners,  shall  be  hand- 
ed to  and  examined  by  the  auditor  before 
presentation  to  the  common  council.  The 
pay-roll  of  the  police  force,  containing 
thereon  the  names  of  the  said  five  men. 
was  presented  to  the  council  of  said  city 
for  payment,  approved  by  the  mayor  and 
two  of  the  commissioners.  It  had  not 
been  otherwise  approved  by  the  board,  as 
on  two  occasions  meetings  of  the  board 
had  been  called  for  the  purpose  of  approv- 
ing it,  but  on  each  occasion  only  two  mem- 
bers, with  the  mayor,  were  present.  The 
cominon  council  directed  payment.  Soon 
after  tbia  suit  waa  brought,  and  a  tern- 
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porary Ij] unntlon served.  Upon  tbese facts 
the  superior  coart  diaaolved  tlie  injunc- 
tion, and  dlBDiissed  the  complaint.  The 
plaintiff  appealed. 

1.  Were  the  patrolmen  legally  appoint- 
ed? Action  was  taken  at  a  regular  meet- 
ing of  the  board  at  which  all  the  members 
were  present.  The  board  had  been  direct- 
ed four  months  before  to  appoint  fonr  ad- 
ditional patrolmen  to  supply  a  want 
caused  by  the  annexation  of  West  Strat- 
ford to  the  city.  A  short  time  before,  one 
had  died,  so  that.  In  the  Judgment  of  the 
common  council,  five  more  policemen  wore 
needed.  An  attempt  to  supply  the  need 
was  met  by  two  of  the  commissioners,  not 
by  any  objection  to  the  time  or  manner  of 
making  the  appointment,  nor  by  any  ob- 
jection to  the  character  nor  competency 
of  the  men,  but  simply  by  a  refusal  to  take 
any  action  in  the  matter.  We  are  not 
told  what  their  motive  was,  nor  are  we 
at  liberty  to  indulge  in  conjecture.  On  the 
face  of  the  record  they  appear  as  obstruc- 
tionists, and  as  such  we  must  treat  them. 
Aa  it  was  the  duty  of  the  board  to  ap- 
point, it  was  their  duty  to  act.  By  their 
refusal  to  vote,  they  neglected  their  duty. 
The  need  of  the  city  demanded  action. 
Sound  policy  requires  that  public  interests 
should  not  suffer  by  their  inaction.  Had 
they  vot«d  against  the  resolutions  there 
would  have  been  a  tie,  and  the  mayor 
would  have  given  a  casting  vote.  Had  be 
voted  in  the  afBrmative,  the  legality  of 
the  appointment  could  not  have  been 
questioned.  But  they  did  not  vote,  al- 
tnou'gh  present.  Their  presence  made  a 
quorum.  A  quorum  was  present,  and  all 
who  voted,  voted  in  the  aSlrmative.  Why 
was  not  the  mayor  JustiUed  in  declaring 
the  resolution  passed?  The  silence  of 
the  non-voting  members  was  acquiescence, 
and  acquiescence  was  concurrence.  Their 
previous  declaration  and  their  subsequent 
protest  avail  nothing.  The  test  is,  not 
what  was  said  before  or  after,  but  what 
was  done  at  the  time  of,  voting.  Counsel 
for  the  plaintiff  contend  that  either  party 
might  at  any  time,  if  they  suspected  that 
the  other  intended  a  partisan  advantage, 
take  the  course  pursued  in  this  case,  and 
thus  produce  a  dead-lock.  We  do  not  so 
read  the  charter.  If  that  had  been  thelnten- 
tlon,  it  would  have  been  more  effectually 
accomplished  by  denying  to  the  mayor 
the  power  to  give  a  casting  vote.  The  ob- 
ject of  that  provision  was  to  prevent  a 
dead-lock ;  and  we  see  no  evidence  of  an 
Intention  to  vest  in  two  members  the 
power  to  cause  one.  It  tvas  doubtless 
supposed  that  ail  the  commissioners 
would  be  fair-minded  men,  and  that  they 
would  strive  to  agree  upon  a  police  force 
composed  of  the  best  men  selected  from 
both  parties.  If  all  the  members  really 
desired  to  accomplish  that  result,  and  act- 
ed like  reasonable  men,  they  could  hardly 
fail.  Unfortunately, human  nature  is  such 
that  there  was  a  possibility,  even  a  prob- 
ability, thE^t  occasionally  the  commis- 
sioners might  not  agree.  The  legislature, 
recognizing  such  an  emergency,  wisely 
provided  that  the  mayor  might  untie  the 
vote,  deeming  it  far  better  for  the  com- 
munity that  there  should  be  a  partisan 
police  rather  than  no  police  at  all.    Upon 


principle,  two  members  could  not,  by  in- 
action, prevent  action  by  the  board.  Be- 
ing present,  it  was  their  duty  to  vote. 
Had  they  done  so,  a  result  would  bave 
been  certain.  The  most  that  they  could 
have  done  would  have  been  to  make  a  tie. 
and  then  the  mayor, 'by  bis  vote,  could 
have  passed  or  rejected  the  resolution. 
Their  presence  made  a  quorum,  and  made 
it  possible  for  the  board  to  act.  It  would 
be  strange  if  by  their  mere  neglect  of  duty 
they  could  accomplish  more  than  they 
could  by  direct  action.  The  legal  effect  of 
their  alienee  was  an  af&rmative  vote;  and 
HO  are  the  authorities.  Section  127,  Ang. 
&  A.  Corp.,  (10th  Ed.,)  reads  as  follows: 
"After  an  election  has  been  properly  pro- 
posed, whoever  has  a  majority  of  those 
who  vote,  the  assembly  being  sufflclent,  is 
elected,  although  the  majority  of  the  entire 
assembly  abstain  from  voting;  becanse 
their  presence  sufflcex  to  constitute  the 
elective  body,  and,  If  they  neglect  to  vote, 
it  is  their  own  fault,  and  shall  not  invali- 
date the  act  of  the  others,  buc  be  con- 
strued an  assent  to  the  determination  of 
the  majority  of  those  who  do  vote.  And 
such  an  election  la  valid,  though  the  ma- 
jority of  those  whose  presence  is  necessary 
to  the  assembly  protest  against  any  elec- 
tion at  that  time,  or  even  the  election  ot 
the  individual  who  has  a  majority  of  the 
votes;  the  only  manner  in  which  they  can 
effectually  prevent  his  election  is  by  voting 
for  some  other  qualified  person."  Citing 
Uldknow  v.  Walnwright.  2  BurrowB,1017; 
Rex  v.  Foxeroft,  Id.  1020;  Crawford  v. 
Powell,  Id.  1016, 1  W.  Bl.  229.  The  princi- 
ple thus  enunciated  bos  been  sanctioned 
and  applied  by  some  excellent  authorities 
in  this  country.  First  Parish  in  Sud- 
bury V.  Stearns,  21  Pick.  148;  Attorney 
General  v.  Shepard.  62  N.  H.  383;  Walker 
V.  Oswald,  68  Md.  146. 11  Atl.  Rep.  7U;  St. 
Joseph  Tp.  V.  Rogers,  16  Wall.  644;  County 
of  Cass  V.  Johnston,  95  U.  S.  360.  There 
are  cases  which  seem  to  regard  those  pres- 
ent, and  not  voting,  as  voting  with  the 
minority.  Com.  v.  Wickersham,  66  Pa.  St. 
136;  Launtz  v.  People,  113  HI.  137.  Pro- 
ceeding upon  that  theory,  we  should  come 
to  the  same  result,— a  tie,  untied  by  the 
casting  vote  of  the  mayor.  He  was  not 
required  to  give  a  formal  vote;  the  decla- 
ration of  the  result  wna  sufficient.  Small 
V.  Orne,  79  Me.  81,  8  Atl.  Rep.  152;  Gas 
Co.  V.  City  of  Ruahville.  121  Ind.  212.  28  N. 
E.  Rep.  72.  But  the  weight  of  authority 
regards  tbe  non-voting  members  as  as- 
senting to  the  action  of  the  majority, 
whether  in  the  affirmative  or  negative.  In 
some  instancesa  statute  requires  a  majori- 
ty of  the  whole  nnrober.or,  as  in  the  Penn- 
sylvania case,  (Com.  v.  Wickersham, 
supra,)  a  majority  of  those  present.  In 
such  cases  thone  not  voting  are  neces- 
sarily counted  with  the  minority.  But,  In 
the  absence  of  some  special  provision  of 
that  nature,  so  counting  them  might  re- 
sult in  abMird  consequences  or  serious 
inconvenience.  In  many  instances  tbe 
silent  vote  added  to  the  minority  would 
change  the  result,  and  In  all  cases  it 
would  be  necessary  to  ascertain  the  num- 
ber present  and  not  voting,  which  wonld 
be  attended  with  much  Inconvenience. 
Bat  a  presumed  acquiescence  in  the  result 
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la  attended  with  oo  encb  conseqaraces. 
Hence  we  think  that  is  the  better  view. 
It  la  BugKCBted  that  the  "concurrence  ol 
three"  necesaary  for  the  tranaactlon  of 
boainesa  meana  an  active  concnrrence,  and 
not  a  paaaive  one.  We  do  not  think  ao. 
A  paeaiTe  concarrence  may  be.  and  often 
la,  Jnat  aa  -effectual  aa  an  active  one. 
Silence  la  oflentlnieii  aa  aiKnificant  aa 
apeech,  and  conduct  frequently  contra- 
dicts worda.  Here,  then,  we  had  the  "act- 
ive concurrence,"  by  their  vote,  of  two 
uembera;  a  "pasalve  concurrence,"  by 
their  alienee,  of  the  other  two;  which,  in 
legal  effect,  waa  an  agreement  by  all  that 
the  reaolationa  ahould  paaa. 

2.  la  the  failure  to  comply  with  the  city 
ordinance,  under  the  circuroatancea,  auffl- 
cient  reaaon  torcontluuing  tbe in] unction? 
Tliat  ordinance  was  not  intended  to  put  it 
in  the  power  o(  any  one  or  more  of  tbe 
city  offlciala  unjuatly  to  deprive  the  niera- 
bera  uf  the  police  of  their  regular  pay.  An 
attempt  touaeit  for  that  parpuse  is  an 
abuae,  rather  than  a  legitimate  uae.  The 
ordinance  waa  deaigned  for  tbe  protec- 
tion of  the  city  by  providing  an  orderly 
and  ayatematlc  method  of  paying  its  bllla. 
It  waa  competent  for  the  council  to 
waive  ita  provlalona.  if,  in  ita  judgment, 
juatice  required  It.  The  direction  to  pay 
waa  a  waiver.  It  ia  no  part  of  tbe  duty 
of  the  court  of  equity  to  enforce  by  injunc- 
tion an  ordinanceenacted  forthe  benefit  of 
the  city,  when  the  city  has  waived  it,  nn- 
leaa  it  clearly  appeara  that  tax-payera  are 
likely  to  aaffer  unjuatly.  It  doea  not  ao 
appear  in  this  case.  There  Is  no  error  In 
the  judgment. 

<5S  Conn.  1)  

Seelet  v.  CiTT  or  Bhidoeport.* 

{Supreme  Court  of  Erron  of  CormeeMcut.    May 
4,  1885.) 

BjOHT  to  JURT  TBIAI.  —  ABSBSSINO    DAXiLSBg  OK 
DST  AITLT—  STRBBTB — BOUNS  ABUS — EVIDBNOS. 

1.  The  provision  of  the  constitution  that  the 
right  of  trial  by  Jury  shall  remain  Inviolate  doea 
not  apply  to  the  assessment  of  damages  on  a  de- 
fault, a»  the  provision  secured  the  rigrht  of  jury 
trial  only  where  it  already  existed,  and  on  de- 
fault the  practice  bad  always  been  for  damages 
to  be  assessed  by  the   court. 

2.  In  an  action  against  a  olty  for  injnries  re- 
oeived  by  a  fall  at  a  place  claimed  by  plaintiff 
to  be  port  of  one  of  defendant's  sidewalks,  and 
by  defendant  claimed  to  be  cmtside  of  the  street 
limits,  and  to  be  open  to  travel  only  for  the  ao- 
oommodation  of  people  going  to  a  store  in  an  ad- 
jacent building,  it  was  competent,  in  the  ab- 
sence of  any  survey  or  record  Ilzing  tbe  limits  of 
tbe  street,  which  was  originall;  a  town  high- 
way, for  defendant  to  show  where  the  street  line 
clearly  was  on  either  aide  of  such  place  as  sharked 
by  boiidings  or  fences,  and  it  was  not  necessary 
to  limit  such  evidence  to  the  property  immedi- 
ately adjacent,  the  presumption  Ming  that  the 
line  was  continuous. 

Appeal  from  soperior  court,  Fairfield 
county. 

Action  by  Frederick  O.  Seeley  againat 
tbe  city  of  Bridgeport  for  peraonal  Injariea 
received  from  a  fall  by  reason  of  a  defective 
sidewalk.  Judgment  for  plaintiff  for  f  60, 
and  he  appeals.    Affirmed. 

'This  case,  filed  Uay  4,  18b:i,  is  now  imbllshed 
by  request,  with  others,  in  order  that  the  At- 
Isntio  Reporter  may  cover  all  oases  in  volume 
£8.  Connecttcnt  Reports. 


D.  B.  Lock  wood  and  B.  8.  Sanford,  tor 
appellant.  A.  E.  De  Forest  and  C.  Sber- 
wood,  for  appellee. 

Oranoeb,  J.  Thla  la  a  civil  action  claim- 
ing damages  for  an  Injury  received  by  tbe 
plaintiff  iroin  a  fall  upon  a  aidewalkof  the 
defendant  city  left  In  a  daugeroua  condi- 
tion through  the  neglig:ence  of  the  defend- 
ant. The  defendant  eufferad  a  default,  and 
waa  heard  in  damages.  Before  the  bear- 
ing the  plaintiS  filed  a  motion  to  havu  the 
damngea  aaaessed  by  a  Jury.  The  Judge 
overruled  the  motion,  and  asaeaaed  the 
damages  at  f  60.  The  flrat  reason  aaalgned 
by  the  plaintittupon  hla  appeal  is  the  error 
of  tbe  court  in  thla  ruling. 

The  counael  for  the  plaintiff  claim  that, 
under  the  proviaion  of  the  conatitutlou 
that  "tbe  right  of  trial  by  jury  shall  re- 
main inviolate,"  hia  right  to  a  trial  of  his 
case  by  a  jury  cannot  be  taken  away; 
but,  aa  haa  been  repeatedly  held,  thla  pro-' 
viaion  ot  the  conatitutionaecurea  the  right 
of  trial  by  Jury  only  where  it  exiated  when 
the  constitution  waa  adopted.  It  doea 
not  create  tbe  right;  it  only  preserves  it. 
But  it  bad  never  been  the  practice  to  have 
damagoa  upon  a  default  aasesaed  by  a 
Jury.  It  bud  aiwaya  been  done  by  the 
court.  Tbla  proviaion  of  the  constitution 
baa  therefore  no  application  to  tbe  case. 
2  Swift,  Syat.  268;  1  Swift,  Dig.  784;  Cock- 
ran  V.  Leister,  2  Root,  348;  Raymond  v. 
Railroad  Co.,  48  Conn.  596;  Batchelder  v. 
Bartholomew,  44  Conn.  502;  Shepard  v. 
Northampton  Co.,  45  Conn.  58. 

Another  error  is  assigned  aa  a  groand 
of  appeal  in  the  ruling  of  the  court  aa  to 
the  admiaalbllity  of  certain  evidence.  It 
appears  by  the  finding  of  the  coort  that 
the  defendant  claimed  that  the  place  where 
the  plaintiff  slipped  was  outside  ul  the 
limits  of  Main  street,  and  on  laud  belong- 
ing to  the  People'a  Savings  Bank,  and 
that  it  waa  open  to  travel,  not  for  the 
purposes  of  a  sidewalk,  but  for  the  accom- 
modation of  people  going  to  a  store  in  tbe 
building.  Thla  evidence  was,  of  course, 
admissible,  it  being  only  claimed  by  the 
plaintiff  that  it  waa  a  part  of  the  aide* 
walk,  and  of  courae,  that  the  defendant 
was  bound  to  keep  it  in  a  safe  coaditlon : 
and  it  not  being  claimed  that  it  waa  a 
dangerous  place  outeide  of  the  sidewalk, 
but  ao  near  aa  to  make  It  the  duty  of  the 
defendant  to  protect  the  public  againat  It 
by  a  railing.  Beardsley  v.  City  of  Hart* 
fonl,  60  Conn.  529.  This  point  being  prop- 
er to  be  proved,  the  question  is  whether 
the  evidence  offered  for  the  purpose  was 
in  its  nature  admissible.  It  appears  that 
Main  street,  where  tbe  accident  occurred, 
was  originally  a  town  highway,  and  that 
there  was  no  survey  or  record  fixing  ita 
limits.  The  question  was,  where  waa  its 
east  line?  In  the  absence  of  anything  elae 
to  determine  it,  it  would  be  taken  to  be 
that  line  up  to  which  the  public  on  the 
one  side  had  uaed  the  way  to  travel  over, 
and  up  to  which  adjoining  proprietora 
bad  occupied  or  used  the  land  on  the  other 
aide.  To  ahow  where  that  line  waa  in 
front  of  the  bank  building,  the  defendant 
offered  evidence  to  ahow  where  it  clearly 
waa,  aa  marked  by  bnildinga  or  fences 
north  and  south  of  the  bank    building. 
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The  plaintiS  objected  to  tbis  evidence,  on- 
lesH  limited  to  the  property  immediately 
adjacent  or  yery  near  to  the  bank  bnild- 
ing.  But  the  evidence  was  in  its  nature 
admissible,  and  was  none  the  less  so  that 
it  was  not  limited  to  the  adjacent  proper- 
ty. Any  indications  of  the  line  remoter 
than  the  adjacent  property  wonid,  of 
collide,  become  of  less  importance  in  deter- 
mining the  line  at  the  place  in  question; 
but  this  would  be,  within  reasonable  lim- 
its, only  a  question  of  the  weight  of  the 
evidence,  not  of  its  admissibility.  The  pre- 
sumption would  be.  If  the  highway  had 
been  originally  laid  out  by  formal  proceed- 
ings, and  all  record  of  the  layout  lost,  that 
the  line  was  a  continuous  one,  substan- 
tially straight:  and,  if  the  high  tray  had 
become  such  by  dedication  and  the  accept- 
ance of  the  public,  thero  would  be  equsjly 
a  presumption  that  the  dedication  had 
been  made  upon  acontinuous  line, and  the 
use  of  the  public,  constituting  an  accept- 
ance of  the  highway,  had  been  along  a 
continuous  course,  and  within  continuous 
lines.  It  was  therefore  entirely  proper 
that  the  east  line  of  the  street  for  some 
distance  north  and  south  of  the  place  of 
the  injnry,  if  ascertainable,  should  be  con- 
sidered in  determinlDg  where  the  line  run 
at  the  place  in  question.  There  is  no  er- 
ror in  the  judgment  appealed  from.  The 
other  judges  concurred. 


(17  R.  I.  482) 


Smith  v.  Collins. 


{Supreme  Cowrt  of  Rhode  lalamd.  July  11, 1891.) 
DSBD— Nature  or  Estatb  Convbtbd. 
A  deed  conveyed  an  estate  "fDr  and  during 
his,  the  said  S.  's,  natural  life,  and  his  oldest  male 
heir  at  the  time  ot  the  said  a.  'B  decease  then  liv- 
ing, and  his  heirs  and  assigns  forever. "  Tlie 
hahendum  was:  "To  tilm,  the  said  S.,  for  and 
during  his  natural  life,  and  to  his  said  oldest 
male  heir  and  assigns  forever. "  Beld,  that  S. 
toolc  a  lifn-estate,  with  remainder  in  fee-simple 
to  bis  oldest  male  heir  living  at  his  decease. 
Manchester  v.  Durfee,  5  R.  I.  649;  Cooper  v. 
Cooper,  6  R.  I.  261 ;  JiUson  v.  Wlloox,  7  R.  I. 
515;  and  Button  v.  Miles,  10  R.  I.  848,— distin- 
guished. 

Sill  in  equity  by  John  E.  Smith  against 
James  C.  Collins  to  terminate  a  trust. 

Cbnrles  F.  Baldwin,  lor  complainant. 
James  C.  Collins,  pro  se. 

Per  Curiam.  This  bill  seeks  to  set 
aside  or  terminate  a  trust-deed  made  by 
the  complainant  to  the  respondent,  and 
upon  the  Issues  submitted  the  court  finds 
(1)  that  the  complainant  intended  to 
make  said  trust  irrevocable;  (2)  that  the 
respondent  has  properly  performed  his  du- 
ties as  trustee;  (3)  that  the  complainant's 
title  to  the  estate  described  in  the  truat- 
deed  is  a  life-estate.  In  the  deed  from  the 
complainant's  father,  who  formerly 
owned  the  estate,  the  grant  was  to  the 
complainant  "for  and  during  his,  the  said 
John  E.  Smith's,  natural  life,  and  his  old- 
est male  heir  at  the  time  of  the  said  John 
E.'s  decease  then  living,  and  his  heirs  and 
assigns  forever;"  bubendum,  "to  him,  the 
said  John  E.  Smith,  for  and  during  his 
natural  life,  and  to  bis  said  oldest  male 
heir  and  assigns  forever. "  Thecomidainant 
claims   that   the  limitation    created   an 


estate  tail;  citing  Manchester  y.  Dnrfee, 
6  R.  I.  549;  Cooper  v.  Cooper,  6  R.  I,  261; 
Jillaon  y.  Wilcox,  7  R.  I.  515;  and  Sutton 
V.  Miles,  10  R.  I.  348.  There  is  a  wide 
difference  between  those  cases  and  the  one 
at  bar.  In  those  cases  the  estate  was 
conveyed  by  devise,  and  here  It  is  by  deed. 
To  create  an  estate  tail  It  Is  necessary,  in 
addition  to  the  word  "heirs,"  that  there 
should  be  words  of  procreation  to  indi- 
cate the  body  from  which  the  heirs  are  to 
proceed.  1  Washb.  Real  Prop.  •74,  •77; 
2  Bl.  Comm.  *115.  In  a  deed  these  must 
be  expressed,  but  in  a  will  more  latitude 
Is  allowed  in  getting  at  the  testator's  in- 
tent; so  that,  as  in  Cooper  v.  Cooper,  su- 
pra, the  words  "  male  heirs  "  may  be  taken 
as  equivalent  to  "male  heirs  of  the  body 
of  the  devisee. "  There  is  clearly  no  estate 
■tail  in  John  E.  Smith  under  this  deed, 
since  both  the  limitation  of  a  fee  to  him 
and  words  of  procreation  by  which  a  fee 
is  cut  down  are  wanting.  Where  a  deed 
runs  to  a  man  and  his  heirs,  male  or  fe- 
male, it  conveys  an  estate  in  fee-simple, 
"for  there  are  no  words  to  ascertain  the 
body  out  of  which  they  shall  Issue. "  2 
Bl.  Comm.  *116.  But  in  this  case  a  life- 
estate  in  John  E.  Smith  is  clearly  marked 
out,  with  remainder  in  fee-simple  to  bis 
oldest  male  heir  living  at  his  decease, 
which  remainder  Is  contingent  as  to  the 
person  who  Is  to  take.  There  is  therefore 
no  room  for  a  construction  which  would 
enlarge  the  complainant's  estate  to  a  fee. 


a7  R.  L  S91) 

Statb  ex  rel.  Andrews  et  al.  v.  Keabn 

et  al. 

(Supreme  Co/wrt  of  Rhode  Igland.    July  3, 1891. ) 

Fbaudhlknt  Election — Tissue  Ballots — Rbtubtt 

OF  Oppicbbs— Qco  Wabban'to— Pi:»E. 

1.  The  ballot-box  at  a  town  election  con- 
tained 110  tissue  ballots,  rolled  up  with  fi-om  5  to 
50  Id  each  roll,  and  were  laid  aside  by  consent  of 
the  moderator,  the  four  judges,  and  the  cleric, 
four  of  which  officers  were  Democrats,  on  whose 
side  such  ballots  were  cast.  The  moderator  an- 
nounced the  election  of  the  relators,  but  on  ad- 
vice of  the  town  solicitor  the  officers  added  such 
ballots  to  the  list,  which  changed  the  result,  and 
the  moderator  then  announced  the  election  of  the 
respondents.  A  formal  return  was  then  made  of 
those  facts  by  two  supervisors,  and  certified  as 
correct  by  a  third,  while  the  fourth  supervisor 
stated  that  he  believed  the  result  announoed  was 
correct.  SeUd,  on  quo  VMrramto,  that  this  was 
BufScient  to  stiow  the  fraudulent  character  of 
such  ballots. 

%.  Though  the  check-list  showed  a  number  of 
names  checked  sufficient  to  include  the  disputed 
ballots,  yet  where  the  check-list  as  counted  at 
the  election  was  carefully  made,  and  did  not  show 
such  a  number,  it  was  entitled  to  the  greater 
credit. 

3.  Whether  the  list  was  changed  or  not,  the 
presumption  of  its  correctness  is  overborne  by 
the  official  return,  acquiesced  in  by  all  the  offi- 
cers, setting  forth  that  the  ballots  were  appar- 
ently put  into  the  box  at  one  time. 

4.  On  judgment  of  ouster  in  quo  VHxrranto 
proceedings,  a  fine  will  not  be  imposed. 

Information  in  quo  warranto  by  the 
state,  on  relation  ot  James  H.  Andrews. 
Hector  Schiller,  Thomas  Jordon,  Edwin 
F.  Hawkins,  Frank  X.  Roberts,  George 
W.  Harris,  and  William  Manchester,  who 
claimed  to  be  town  councilmen,  against 
Robert  H.  Kearu,  Adam  Bunting,  Frank 
Carty,  Louis  Gironard,  and  John  B.  Do- 
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Ian,   acting    councilmra.     Judgment    ot 

onster  entered. 

.    Nlcbolas  Van  Slyek,  Benjamin  M.  Bos- 

wortb,  and  Uyraa  M.  Van  Slyok,  for  ro- 

latura.  ■  Edward   D.    Bassett,   John    M. 

Breanan,  and  James  F.  Mnipbjr,  for  re- 

spondents. 

STiNBSfl.  J.  The  evidence  clearly  ahows 
that  the  110  thin  or  tissue  ballots  in  ques- 
tion in  this  case,  loond  in  the  ballot  ot 
district  No.  1,  of  the  town  of  Lincoln,  at 
the  election  for  town  officers  held  Juno  1, 
1891,  were  fraudaleatly  cast.  Before  the 
ballot-box  was  opened  the  moderator 
warned  the  supervisors  that  they  might 
find  bunches  of  ballots  in '  the  box,  as  he 
had  detected  one  man  in  'trying  to  put  in 
such  a  bunch.  After  opening  the  box, 
such  bunches  were  found,  and  they  were 
laid  aside  by  direction  of  the  moderator 
and  the  unanimous  assent  of  the  four  sn- 
perrlsors  and  the  clerk.  It  is  inconceiva- 
ble that  euch  ballots  should  have  thus 
been  laid  aside,  and  that  the  I'esultofthe 
votes,  not  including  these  ballots,  should 
have  been  announced  by  the  moderator, 
without  protest  or  question  by  any  one  of 
the  officers  of  both  parties  whose  duty  it 
was  to  see  that  the  count  was  correct,  if 
there  had  been  any  doubt  in  the  minds  of 
the  six  counting  officers,  four  of  v?hom 
were  Democrats,  on  whose  side  these  bal- 
lots had  been  cast,  that  such  ballots  were 
not  properly  in  the  box.  All  seemed  to 
be  satisfied  that  the  ballots  were  fraudu- 
lent, and  that  they  should  be  laid  aside. 
After  the  announcement  of  the  result,  the 
moderator  was  advised  by  the  town  solic- 
itor that  be  mnf>t  count  the  ballots,  and 
thereupon  he  added  them  in,  and  changed 
his  previous  announcement  of  the  result. 
A  formal  return  was  then  made  by  two  of 
the  supervisors  of  the  election,  setting 
forth  these  facts,  the  correctness  of  which 
was  certified  to  by  a  third  supervisor; 
while  the  fourth  stated  that  he  believed 
the  announcement  ot  the  result  by  the 
moderator  to  be  correct,  without  stating 
which  of  the  two  announcements  he  re- 
ferred to.  In  none  of  the  certificates  was 
there  a  word  of  denial  of  the  truth  of 
the  statements  contained  is  the  return 
that  "such  ballots  were  found  in  rolls, 
tightly  rolled  together,  varying  in  number 
from  five  to  fifty,"  and  "from  all  appear- 
ances were  put  into  the  ballot-box  at  one 
time."  This  appearance  is  explained  in 
evidence  by  the  fact  that  the  Ink  im  the 
ballots  was  fresh,  which  caused  them  to 
stick  together.  The  conduct  of  the  toor 
Democratic  officers  at  the  time,  appoint- 
ed for  the  purpose  of  seeing  to  the  correct- 
ness of  the  btillot  and  the  count,  is  utterly 
inconsistent  with  the  cictim  now  made 
that  these  ballots  were  cast  separately 
«ind  properly.  During  the  controversy 
which  followed  the  advice  of  the  town 
Hollcitor  no  question  wa«  made  by  any 
one  of  the  facts  as  above  stated,  but  only 
of  the  duty  of  the  moderator  to  count 
the  ballots  so  found,  and  to  return  them 
to  the  town  council.  The  testimony  of  a 
police  constable,  in  attendance  at  the 
count,  that  he  saw  one  of  the  Hupervisors 
fold  up  a  package  of  these  ballots,  and 
pass  them  to  the  moderator,  without  a 


word  of  remonstrance  or  Information  .to 
any  one,  on  bis  part,  either  at  the  time  or 
soon  afterwards,  is  too  much  at  variance 
with  other  testimony,  and  too  incredible 
in  itself,  for  belief.  The  evidence  of  the  oc- 
casion is  too  plain  to  admit  of  doubt  that 
the  condition  of  the  ballots  showed  they 
were  fraudulently  and  Improperly  pntinto 
the  ballot-box. 

The  fact  that  the  check-list  shows  a  num- 
ber of  names  checked,  sufficient  to  include 
thenow  disputed  ballots,  would  ordinarily 
be  strong  evidence  In  favor  of  their  legal- 
ity. But  in  this  case  the  check-list,  as 
counted  on  th3  night  of  the  election,  did 
not  Hhow  such  a  number,  but  more  than 
150  less.  This  count  seems  to  have  been 
carefully  made ;  the  number  of  checks  un- 
der each  letter,  and  each  division  under  a 
letter,  being  noted  at  the  foot  of  the  col- 
umn. It  Is  now  contended  that  this  count 
waserroneous,  because  the  list  now  shows 
more  names  checked.  We  do  not  feel  sat- 
isfled  that  this  is  so.  Additional  marks 
may  easily  have  been  made  upon  the  list 
since  the  election,  and  it  la  hardly  probable 
that  so  large  a  number  would  have  been 
overlooked.  Moreover,  the  singular  coin- 
cidence that  errors,  if  any  were  made,  must 
In  every  one  of  the  numerous  divisions 
have  been  made  in  under-counting,  and 
not  one  in  over-counting,  and  that  the 
marks  uow  shown  are  just  two  more  than 
enough  to  account  for  the  fraudulent  bal- 
lots, as  though  they  had  been  cast  sepa- 
rately, compels  more  than  a  suspicion  of 
the  present  integrity  of  the  list.  But, 
whether  the  list  has  been  changed  or  not, 
the  presumption  of  its  correctness  is  over- 
borne by  the  official  written  report,  ac- 
quiesced in  by  all  the  officers,  setting  forth 
that  the  ballots  were  apparently  put  into 
the  box  at  one  time.  It  further  appears 
that  these  ballots  were  enough  to  a^ect 
the  resuljt  of  the  electlou,  aincn  without 
them  it  is  admitted  the  respondents  did 
not  receive  a  majority  of  the  votes  legally 
cast.  It  follows,  therefore,  that  thn  re- 
spondents were  not  legally  elected  as  the 
town  council  of  the  town  of  Lincoln,  and 
that  judgmnnt  of  ouster  must  be  entered 
against  them.  t 

In  addition  to  the  judgment  of  ouster, 
the  court  is  asked  to  impose  a  fine  upon 
the  respondents  on  account  of  improper 
conduct  on  their  part.  It  appears  that 
the  legality  of  these  ballots  was  immedi- 
ately questioned;  that  a  written  request 
was  made  to  the  town  council  counting 
them,  that  said  ballots  be  preserved, 
and  that  said  town  council  voted  not  to 
destroy  them;  that  on  June  4,  1891,  the 
day  on  which  this  Information  was  filed, 
the  respondents,  acting  as  a  town  coun- 
cil, and  after  they  had  reason  to  know 
their  title  to  office  was  to  be  contested, 
voted  to  destroy  the  ballots,  and  they 
w«re  thereupon  destroyed.  Such  a  vote, 
under  the  circumstances,  was  manifestly 
improper,  and  the  excuse  offered  for  it  Is 
by  no  means  adequate.  It  is  urged  that 
as  some  of  the  ballots  had  been  used  by 
members  of  the  council  to  figure  upon, 
and  one  bad  also  been  used  by  a  reporter, 
there  was  no  certainty  of  the  Integrity  of 
the  ballot  as  a  whole.  But  the  evidence 
shows  that  only  nine  had  been  so  used. 
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^tat  ot  whtcta  were  Immediately  returned, 
and  one  only  coQld  be  missing,  If,  Indeed, 
that  was.  The  condnct  of  the  respondeuta 
in  destroying  the  ballots  is  not  only  open 
to  the  Inference  of  Improper  motives,  bat 
Is  plainly  a  disregard  ot  the  good  faith  and 
fair  dealing  which  should  always  be  ob- 
Berveil  in  such  cases.  Evidence  which  may 
affect  the  result  of  the  action  of  the  people 
at  an  election  should  be  scrupulously 
guarded  and  Impartially  presented  for 
the  determination  of  the  right.  Tiie  de- 
struction, with  unseemly  haste,  after  no- 
tice and  without  adequate  excuse,  of  evi- 
dence upon  which  the  title  to  an  oCBce  Is 
founded.  Is  inconsistent  with  a  bona  tide 
Jnstiflcatlon  of  a  right  to  the  office,  and  Is 
contrary  to  the  interests  of  the  public. 
While,  therefore,  we  feel  compelled  to  say 
that  the  conduct  of  the  respondents  in 
this  regard  was  highly  Improper,  we  do 
not,  on  that  account,  feel  authorized  ^o 
impose  a  floe  in  this  case.  The  history  of 
the  remedy  9110  warranto  (see  3  Bl.  Corom. 
•262,  •263,  and  Short,  Inform.  •110,  •HI, 
note  1)  shows  that  it  was  originally  a 
civil  proceeding  by  writ  of  right  for  the 
crown ;  but  afterwards,  in  the  time  of  Ed- 
ward III.,  or  later,  in  order  to  obtain  a 
speedier  process,  this  form  fell  into  disuse, 
and  the  proceeding  by  Informntion  was 
substituted.  Of  this  latter  form  Black- 
stone  says :  "  This  is  properly  a  criminal 
method  of  prosecution,  as  well  to  punish 
the  usurper  by  a  fine  for  the  usurpation 
of  the  franchise  as  to  oust  him  or  seice  It 
for  the  crown;  but  batb  long  been  applied 
to  the  mere  purposes  of  trying  the  civil 
right,  seising  the  franchise,  or  ousting  the 
wrongful  possessor,  the  fine  being  nominal 
only. "  Mr.  Heard,  in  the  noteclted  above, 
says  that  .long  before  our  Kevolution  it 
lost  its  character  as  a  criminal  proceeding 
In  everything  except  form.  Prior  to  the 
statute  of  9  Anne,  c.  20,  the  remedy  only 
extended  to  encroachments  upon  the  roy- 
al prerogative.  High,  Extr.  Rem.  434. 
That  statute  extended  it  to  usurpation  of 
municipal  offices  and  corporate  franchises, 
and  authorized  the  imposition  of  a  fine. 
In  some  states  the  statute  of  Anne  has 
been  recogniised  as  a  part  of  their  system 
of  laws,  and  in  others  special  statutes 
have  been  passed.  We  are  not  aware 
that  the  statute  has  been  so  recognised  in 
this  state,  and  it  was  not  named  among 
the  English  statutes  declared  to  be  In 
force  in  this  colony  In  February,  1749-50. 
The  only  case  which  Seems  to  recognise  It, 
although  not  expressly  so,  is  State  v. 
Brown,  5  B.  I.  1,  in  the  closing  sentence  of 
which  the  court  say :  "  As  there  is  no  pre- 
tense of  improper  motives,  the  nominal 
fine  ot  10  cents  only  will  be  Imposed." 
The  Implication  here  is  that,  if  improper 
motives  were  found,  a  larger  fine  might 
be  Imposed.  But  there  was  no  discussion 
of  the  question  In  the  case,  and  no  au- 
thority for  the  imposition  of  the  larger 
fine  Is  stated.  There  are  cases  In  other 
states,— e.  g..  People  v.  Railroad  Co.,  15 
Wend,  lis,  and  Attorney  Oeneral  v.  Salem, 
108  Mass.  138— where  the  dictum  of  Judges 
may  be  fonnd  to  the  effect  that  the  Judg- 
ment Is  ouster  and  line,  but  an  examina- 
tion ot  numerous  cases  dlsrloses  no  in- 
stance of  the  rendition  otsuch  a  judgment, 


except  In  cases  where  a  statute  specialty 
authorises  the  Imposition  of  a  fine.  Con- 
sidering the  remedy,  as  it  Is  now  general- 
ly regarded,  as  practically  a  ci^il  remedy, 
we  do  not  think  the  court,  in  the  nbscnrc 
of  statutory  authority,  Is  Jostiflcd  in  im- 
posing a  fine.  Even  the  nominal  fin(> 
spoken  of  by  Blackstono  is  now  generally 
disregarded.  See  form  ol  Judgment  in 
Com.  V.  Fowler,  11  Mass.  839,  Qud  note  to 
People  V.  Richardson,  4  Cow.  97,  100; 
High,  Extr.  Rem.  §  633.  This  may  well  be 
BO,  since  such  a  fine  is  but  the  dim  shad- 
ow ot  the  criminal  nature  of  the  proceed- 
ing. Let  Judgment  ot  ouster  be  entered, 
together  with  the  costs  of  this  informa- 
tion. 


03  R.  I.  ta) 
Statk  ex  rel.  Crawford  v.  Smith. 
(Supreme  Court  cf  Rhode  Aland.    July  8, 1891.) 
BueCTION  COMTSST— Q0O  Wabhanto— OmcBB 

HOLTlINa  OVBR— OOSTBB. 

1.  The  town  supervisors  on  each  side  counted 
the  Iwllots  interchangeably,  and  tbe  moderator 
afterwards  counted  all  the  straiKbt  Republiean 
and  scratched  tiekets.  The  count  of  tlie  straight 
Democratic  ballots  was  vouched  for  by  both 
Sides.  The  count  lasted  several  hours,  and 
showed  the  relator  eleuted  as  town-clerli.  The 
ofBuial  count  by  tbe  town  council  took  but  one 
hour,  and  showed  the  respondent  elected.  The 
count  was  made  by  distributing  packages  of  bal- 
lots among  mefflbers  who  counted  and  Inter 
(Ranged,  the  result  in  some  instances  being 
called  out  to  the  clerk  and  in  other  instances 
marked  on  the  packages,  from  which  the  number 
was  taken  by  the  clerk,  who  kept  the  only  tally. 
2eid,  that  the  count  made  by  the  supervisors  was 
more  reliable. 

2.  Where  Pub.  Bt  R.  I.  o.  87,  {  22,  provides 
that  all  town  officer*  shall  hold  until  their  suc- 
cessors are  analifled  to  act,  and  it  appears  that 
respondent.  In  an  election  contest,  was  clerk  for 
the  preceding  year,  and  that  no  suooeasor  has 
been  quali&eid  to  act,  Judgment  of  ouster  against 
him  in  an  election  contest  will  be  limited  to  tiia 
holding  under  his  certificate  of  such  election. 

Information  In  quo  warranto  on  tbe  re- 
lation of  C.  Fred  Crawford,  claiming  to 
have  been  elected  town-clerk,  against  Ed- 
ward B.  Smith,  acting  clerk.  Limited 
Judgment  of  onster  entered. 

Nicholas  Van  Slyck,  B^tnjamin  M,  Boa- 
worth,  and  Cyrus  M.  Van  Slyck,  for  relat- 
or. Edward  D.Bassett,JohD  M.Brennan, 
and  James  F.  Murphy,  for  nespondent. 

Stiness,  J.  For  reasons  stated  in  State 
▼.  Kearn,  22  Atl.  Rep.  1018,  tbe  110  thin  or 
tissue  ballots  counted  for  the  respondent 
must  be  rejected.  But  this  does  not  deter- 
mine bis  title  to  the  office  ot  town-cierk  of 
tbe  town  of  Lincoln,  under  the  election  of 
Jnne  1, 1891.  After  rejecting  these  ballots, 
he  would,  according  to  the  count  of  the 
town  council,  still  have  a  majority  of  the 
votes.  The  question  then  comes  whether 
tbe  evidence  shows  that  the  count  by  the 
town  council  was  correct,  to  the  extent  of 
sustaining  the  certlflcate  of  election  given 
to  him  as  the  resnlt  of  tbe  coant,  under 
which  he  sets  forth  in  part  his  title  to  the 
office.  By  Pub.  St.  R.  I.  c.  10.  §§  19.  20, 
where  towns  are  divided  into  voting  dis- 
tricts, the  votes  ar«  to  be  returned  by  the 
moderators  of  the  several  districts  to  the 
town  council,  who  are  to  count  them  and 
declare  the  remilt.  -This  is   tbe  official 
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count,  apon  whUsb  a  eertlflcate  of  dectlon 
l8  given.  Soch  certificate,  however,  1b  only 
evidence  of  an  election,  and  not  a  concla- 
Blve  declaration  of  title;  for.  If  It  were, 
this  proceeding  could  never  be  maintained 
to  teat  the  right  to  an  elective  otfice.  At- 
torney General  v.Megln,  6q  N.  H.378;  Peo- 
ple V.  Van  Blyclc,  4  Co vr.  297.  It  Ib  also 
prima  facie  evidence,  since  the  court  will 
not  question  the  action  of  the  town  coun- 
cil until  Honie  -  reason  for  so  doing  shall 
appear,  in  a  proper  proceeding.  In  this 
case  evidence  is  ottered  to  show  that  the 
count  of  the  town  council  was  incorrect. 
The  town  of  Lincoln  is  divided  into  two 
voting  districts.  As  to  district  Mo.  2,  no 
question  is  made  of  the  correctness  of  the 
count  as  shown  in  the  official  return, 
which  gave  223  votes  for  the  respondent, 
Smith,  and  161  for  the  delator,  Crawford. 
In  district  No.l  the  official  return,  leaving 
out  the  110  illegal  ballots,  gave  1,048  for 
Smith  and  1,189  for  Crawford;  making  a 
total  for  Smith  of  1,266,  and  for  Crawford 
1,300.  The  connt  of  the  town  council  gave 
Smith  1,422  votes,  and  Crawford  1,279.  Ac- 
cording, to  the  former  count.  Smith  was 
notelected;  according  to  the  latter  count, 
he  waB  elected.  The  question,  then,  is, 
which  connt  was  correct?  The  evidence 
shows  tbati  in  district  No.  1,  supervisors 
on  each  side  connted  ttie  ballots  inter- 
changeably, thus  verifying  the  count,  and 
that  the  moderator  afterwards  counted 
ail  the  straight  Bepubllcan  and  scratched 
ballots  himself.  Tiie  count  of  the  straight 
Democratic  ballots,  being  vouched  for  by 
both  sides,  he  took  from  the  supervisors. 
It  appears  that  great  care  was  taken 
with  this  count,  and  that  both  the  count 
and  the  totals  were  verified  either  by  a 
supervisor  or  the  moderator.  There  was 
little  chance,  therefore,  that  an  error  could 
escape  detection.  It  was  quite  different 
irom  an  ordinary  count  simply  by  a  mod- 
erator and  clerk.  In  the  council,  packages 
of  votes  were  distributed  among  the  mem- 
bers, counted,  and  then  interchanged ,  the 
result  in  some  inntanees  being  called  oat 
to  the  town-clerk,  and  in  others  marked 
upon  the  package,  from  which  the  number 
was  taken  by  the  town-clerk,  who  kept 
the  only  tally.  The  method  of  verifying 
the  number  of  ballots  in  a  package  was 
good  enough,  but  there  was  no  veriflc^- 
tion  at  all  of  the  accuracy  in  taking  down 
these  numbers.  /  This  is  one  of  the  most 
important  parts  of  a  count,  and  it  was 
left  to  one  who  was  not  only  an  interest- 
ed party,  but  also  nut  a  member  of  the 
council,  and  without  any  supervision 
whatever.  Without  making  any  question 
of  honest  intention,  it  would  be  very  easy 
to  make  a  mistake  by  entering  a  wrong 
number,  or  by  putting  a  numl>er  in  the 
wrong  coinmn;  and,  as  the  work  was 
done,  no  one  .  could  tell  whether  the 
result  was  right  or  wrong.  The  president 
of  the  council  went  over  the  addition,  but 
he  had  no  means  of  knowing  whether  the 
numbers  were  correctly  put  down.  The 
iooKeness  of  this  procednre  gives  much  less 
reliability  to  the  result  obtained  by  the 
council  than  to  the  procedure  at  the  origi- 
nai  count,  where  every  step  was  verified 
by  officers  of  opposing  parties.  Moreover, 
the  time  talien   by  the  moderator,  clerk. 


and  supervisors.  In  sorting  and  counting 
the  ballots,  six  persons  in  all,  was  several 
hours,  while  the  seven  members  of  the 
connoll  gave  to  It  only  about  one  hour, 
which  shows  the  greater  thoroughness  of 
the  former  count.  We  are  therefore  led  to 
the  opinion  that  the  original  couut  was 
the  more  careful,  accurate,  and  reliable. 
Our  conclusion  from  the  evidence  is  that 
such  count  was  correct,  rather  than  that 
of  the  council,  and,  consequently,  that  the 
respondent,  Smith,  did  not  receive  a  ma- 
jority of  the  votes  cast,  and  was  not  elect- 
ed town-clerk  of  the  town  of  Lincoln  at 
the  election  held  Jnne  1, 1801. 

Inasmuch,  however,  as,  under  Pub.  St. 
R.  I.  c.  87,  §  22,  all  town  officers  hold  their 
offices  until  their  successors  are  qualified 
to  act,  and  it  appears  that  the  respoud- 
ent.  Smith,  was  town-clerk  for  the  preced- 
ing year,  and  no  successor  has  as  yet  been 
qualified  to  act,  the  Judgment  of  ouster 
will  be  limited  to  his  holding  or  exorcis- 
ing the  office  uf  town-clerk  under  the  cer- 
tificate dated  Jnne  1, 1891,  which  forms  a 
part  of  his  lustification  of  title.  Our  ex- 
amination of  this  question  does  not  dis- 
close a'case  like  the  one  before  us;  but  we 
see  no  way  to  give  effect  to  the  statute 
otherwise  than  by  a  limited  judgment. 
The  old  English  rule  was,  if  any  issue  was 
found  for  the  crown,  judgment  of  ouster 
would  follow.  The  respondent  has.  put 
In  issue  his  title  under  the  election  of  June 
1, 1891,  and  the  people  have  the  right  to 
know  whether  such  title  Is  good  or  not. 
If  the  judgment  of  ouster  should  be  abso- 
lute, the  town  would  be  left  without  a 
town-clerk  before  a  successor  should  be 
qualified  to  act,  which  is  the  very  thing 
the  statute  is  Intended  to  prevent.  If  the 
information  should  be  dismissed,  because 
the  respondent  may  lawfully  hold  the 
office  temporarily,  until  the  successor  is 
qualified,  that  would  always  be  a  defense, 
and  so  his  right  under  the  contested  elec- 
tion might  not  be  determined  at  ail.  II 
the  defense  had  been  simply  the  right  to 
bold  until  the  qualification  of  a  successor, 
which,  under  the  pleadings,  would  have 
been  equivalent  to  a  disclaimer  under  the 
last  election,  doubtless  no  Judgment  of 
ouster  could  have  been  entered ,  for  there 
would  have  been  nothing  upon  which  it 
could  operate.  The  respondent's  holding 
would  then  have  been  merely  locum  te- 
neas,  as  it  is  now  left  under  this  opinion. 
We  see  no  reason  why  a  judgment  may 
not  properly  be  Umited  to  an  issue  which 
Involves  a  permanent  right,  although  un- 
der another  issue,  which  involves  only 
a  temporary  right,  an  absolute  judgment 
of  ouster  could  not  be  entered,  because  of 
our  statute  authorizing  the  holding  of  an 
office  until  a  successor  is  qualified  to  act. 
Such  qualification  would  not  be  likely  to 
occur  before  the  question  of  the  contested 
election  had  been  settled.  In  King  v. 
Clarke,  2  East,  76,  Lord  Kenton  suggest- 
ed that  a  limited  judgment  might  have 
been  entered  upon  a  prior  Information, 
where  the  holding  for  one  portion  of  time 
was  legal  and  for  another  Illegal.  In  Rex 
V.  Blddle,  2  Strange,  952,  such  a  judgment 
was  ordered,  though  the  authority  for  it 
seems  to  have  been  found  in  the  terms  of 
the  statute  of  Anne.    We  think  it  is  the 
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proper  coarse  in  tbls  case.  It  Is  sarely  in 
the  line  of  order  and  certainty,  wliicb  the 
law  always  seeks  tuRunrd.  Let  Jadgraent 
be  entered  as  herein  indicated,  without 
costs. 


(17  R.  I.  384) 

Clapp  et  al.  v.  Frerman. 
(Supreme  Court  ofBhode  Island.  May  29, 1891.) 
DismasAx.  ov  Appbu.— Appbotai.  or  Bond. 
Under  Pub.  L,aw8  R.  I.  1886,  o.  697,  f  60, 
which  provides  that,  un  appeal  from  the  district 
court  by  defendant  to  the  court  of  common  pleas, 
in  an  action  to  recover  possession  of  tenomenta 
leased,  he  shall,  in  addition  to  the  ordinary  ap- 
peal-bond, give  a  bond  to  the  satisfaction  of  the 
court,  to  pay  all  rent  due  or  to  become  dae pend- 
ing such  appeal,  where  such  additional  bond  has 
not  been  so  approved,  plalntiS  is  entitled  to  have 
such  appeal  dismissed. 

£xception8  fromcoart  of  common  pleas. 

Action  by  L.  W.  Clapp  and  others 
against  Edward  Freeman  to  recover  pos- 
session of  leased  premises.  Judgment  for 
plaintiffs  in  the  district  court.  Defendant 
appealed  to  the  court  of  common  pleas. 
Plaintiffs  there  moved  to  dismiss  the  ap- 
peal, which  motion  being  denied  they  ex- 
cepted.   Beversed. 

WiHard  B.  Tanner,  for  plaintiffs.  Charles 
B.  Page  and  Franklin  P.  Owen,  tor  de- 
fendant. 

Per  Curiam.  At  the  trial  in  the  court 
of  common  pleas  it  appeared  by  tbe 
agreed  statement  of  facts  in  this  case  that 
the  bond  which,  in  addition  to  the  ordi- 
nary bond  to  prosecute,  is  required  by 
Pub.  Laws  R.  I.  c.  597,  §  50.i  of  May  27. 
1886,  to  be  given  to  the  plaintiff  by  a  de- 
fendant appealing  from  tbe  judgment  of  a 
district  court  to  the  court  of  common 
pleas  in  an  action  brought  (or  the  posses- 
sion of  a  tenement  or  estate,  had  nut  been 
approved  by  the  district  court;  no  appli- 
cation for  its  approval  baring  been  made. 
The  plaintiff  thereupon  moved  that  tbe 
appeal  be  dismissed,  on  the  ground  that 
the  bond  was  not  In  compliance  with  the 
statute,  which  required  that  it  should  be 
with  surety  or  sureties  to  the  satisfac- 
tion of  the  district  court.  The  court  over- 
ruled the  motion,  and  the  plaintiff  except- 
ed. The  jury  having  returned  a  verdict 
for  the  defendant,  the  plaintiff  now  peti- 
tions for  a  new  trial,  assigning,  among 
other  reasons,  this:  that  tbe  court  re- 
fused bis  motion  to  dismiss  tbe  appeal. 
We  think  the  court  erred  !n  denying  the 
motion,  and  grant  the  petition. 


<17  R.  I.  433) 

Davidson  v.  Wheeler. 

(Supreme  Ccnirt  of  R}u>de  Uland.    July  26, 1891. ) 

DKCKIT — RlQBT  TO  RECOUP— EviDBNOB — NbW 

TaiAi/— Bdrpbisb. 

1,  In  an  action  for  deceit  in  procuring  plain- 
tiff to  enter  into  a  contract  to  do  certain  work, 
defendant  may  recoup  for  damages  growing  out 
of  plaintiff's  breach  of  such  contract. 

2.  Plaintiff's  testimony  in  regard  to  such  de- 

1  Section  50  provides  that  such  additional  bond 
shall  be  to  the  satisfaction  of  the  district  court, 
and  shall  be  conditioned  for  the  payment  of  all 
rent  due,  or  to  become  due,  dturing  the  pendency 
«f  the  appeal. 


eelt .  was  denied  by  defendant.  The  evidence 
showed  that  plaintiff  had  been  paid  tl34  for  labw 
and  material,  and  there  was  a  conflict  as  to  tbelr 
value.  Held,  that  this  warranted  a  verdict  for 
defendant. 

8.  Where  plaintiff  was  surprised  by  the  In- 
troduction of  evidence  which  he  was  unprepared 
to  meet,  he  should  apply  to  the  ooort  for  delay; 
and,  having  neglected  to  do  so,  he  cannot  urge 
such  surprise  as  a  ground  for  a  new  trial. 

Action  on  the  case  by  John  Davidson 
against  Simeon  C.  Wheeler  for  deceit  in 
procuring  plaintiff  to  enter  into  a  certain 
contract.  Verdict  for  defendant.  Plain- 
tiff petitions  for  a  new  trial  Petition  de- 
nied and  dismissed. 

Harrison  A.  McKinney,  for  plaintiff. 
Stephen  A.  Cooke,  Jr.,  ein6  Louis  L.  Angell, 
for  defendant, 

Matteson,  C.J.  This  is  an  action  on 
the  case  for  deceit  in  procuring  the  plain- 
tiff to  enter  Into  a  contract  to  build  a  cel- 
lar and  do  the  mason-work  in  the  con- 
struction of  a  bouse,  and  to  furnish  the 
labor  and  materials  on  credit.  Tbe  al- 
leged deceit  conslHted  In  the  representa- 
tion to  the  plaintiff  by  the  defendant  that 
the  land  upon  which  the  house  was  to  be 
built  belonged  to  him,  when,  in  fact,  as 
the  defendant  weli  knew,  it  belonged  to 
his  wife.  The  case  was  brought  and 
tried  in  the  court  of  common  pleas,  and 
resulted  in  a  verdict  for  the  defendant. 
The  plaintifi  now  petitions  for  a  new  trial 
upon  several  grounds,  three  of  which  were 
urged  at  the  bearing. 

First.  Because,  the  court  erred  in  Its  rul- 
ing, duly  excepted  to,  permitting  testi- 
mony to  be  pot  in  on  tbe  part  of  the  de- 
fendant as  to  tbe  poor  quality  of  the 
work  done  by  the  plaintiff.  The  plaintilf 
contends  that,  the  cause  of  action  being 
the  deceit  practiced  upon  him,  the  qaes- 
tion  was,  what  was  the  direct  loss  to  him? 
and  not,  what  was  the  value  of  the  labor 
and  materials  to  the  defendant?  That 
the  testimony  excepted  to  tended  to  snb- 
stitute  an  entirely  different  measure  of 
damages,  and  was  not  properly  receivable 
in  reduction  of  the  damages,  I)ecaa8e,  even 
assaming  that  be  was  in  fault,  it  was 
matter  which  occurred  after  the  cause  of 
action  accrued.  We  du  not  think  the 
argument  can  be  maintained.  We  do  not 
understand  that  because  the  testimony 
tended  to  cut  down  the  plain  tiff's  claim, 
and  thereby  substitute  a  different  measure 
of  damages,  or  that  it  related  to  a  matter 
which  occurred  after  tbe  plaintiff's  cause 
of  action  accrued,  rendered  it  inadmissi- 
ble. The  testimony  was  admitted  for  the 
purpose  of  enabling  the  defendant  to  set 
up  in  defense  a  claim  which  he  made 
against  the  plaintiff  for  damages  for  the 
violation  of  the  contract,  in  that  the  work 
done  by  the  plaintiff  was  not  in  accord- 
ance with  the  contract;  or,  in  other 
words,  to  recoup  from  the  damages 
claimed  by  the  plaintiff  tbe  damages 
which  tbe  defendant  claimed  against  tbe 
plaintiff.  To  permit  this  to  be  done,  all 
that  is  required  is  that  the  defendant's 
claim  should  grow  out  of  or  be  connected 
with  the  same  transactions  an  the  plain- 
tiff's. It  matters  not  whetner  it  arises 
before  or  after  the  plaintiff's  cause  of  ac- 
tion, if  it  be  a  part  of  the  same  transac- 


Digitized  by 


Google 


B.I.) 


EBNT  e.  BONOABTZ. 


1023 


tlon.  Tbe  purpose  of  allowing  matters 
growing  out  ol  the  same  trana^ction  to 
be-  siTen  In  evidence  by  way  of  defense.  In- 
stead <>I  reqairing  a  cross-action  to  be 
brought, is  tf>  avoid  circuity  of  action  and 
multiplicity  of  suits.  The  tendency  ol  mod- 
em jadicial  decisions  Is  to  permit  this  when 
it  can  be  done  without  a  violation  of  prin- 
ciple or  great  Inconvenience  In  practice. 
Dorr  V.  Fisher,!  Cush.  271,  275.  In  Stowv. 
Yarwood,  14  111.  424,  427,  it  is  said :  "This 
doctrine  of  recoupment  tends  to  promote 
Justice  and  prevent  needless  litigation.  It 
avoids  circuity  of  action  and  multiplicity 
of  suits.  It  adjusts  by  one  action  adverse 
claims  growing  out  of  tbe  same  subject- 
matter.  Such  claims  can  generally  be 
much  better  settled  in  one  proceeding  than 
in  several.  It  is  not  necessary  tliat  the 
opposing  claim  should  be  of  the  same 
character.'  A  claim  originating  in  con- 
tract may  be  set  up  against  one  founded 
in  tort.  •  •  »  It  is  sufficient  that  the 
coanter-claims  arise  out  of  the  same  sub- 
ject-matter and  that  they  are  susceptible 
of  adjustment  in  one  action."  If  the 
plaintlfi  bad  sued  in  assumpsit  for  the 
value  of  the  labor  and  materials  furnished, 
upon  the  theory  that  he  was  justified  in 
abandoning  tbe  contract  because  of  the 
alleged  misrepresentation,  we  presume  no 
question  would  have  been  made  of  the  de- 
fendant's right  to  recoupment  of  bis  dam- 
ages by  reason  of  the  imperfect  work.  We 
do  not  thinls  that  the  plaintiff  can  debar 
the  defendant  from  the  exercise  of  this 
right  by  suing  in  tort  for  the  deceit,  in- 
stead of  suing  in  asanmpsit.  Stow  v. 
Yarwood,  14  111.  424,  427,  quoted  above. 
In  Cole  V.  Colbum,  61  N.  H.  499,  it  was 
held  that.  In  an  action  on  the  case  for  de- 
ceit In  an  exchange  of  chattels,  there  may 
be  a  recoupment  of  the  defendant's  dam- 
ages cansHd  by  the  plaintiff's  breach  of 
warranty.  To  the  same  effect  is  Carey  v. 
Ouillow,  105  Mass.  IS.  In  tbe  latter  case 
the  court,  in  its  opinion,  says,  (page  20:) 
"Here  are  mutual  and  adverse  claims  for 
damages  growing  out. of  one  transaction. 
Each  party  sold  to  tbe  other  a  chattel, 
and  took  another  chattel  in  payment. 
For  misrepresentations  of  the  character  al- 
leged, each  party  may  generally  sue  In  con- 
tractor tort.  If  the  plaintiff  had  declared 
in  contract,  alleging  that  the  defendant 
agreed  that  his  horse  was  sound  as  far  as 
he  knew,  knowing;  him  to  be  unsound,  It 
cannot  be  doubted,  in  view  of  the  authori- 
ties cited  above,  that  the  defendant  might 
recoup  ills  damages.  The  fact  that  tbe 
plaintiff  sues  in  tort  does  not  complicate 
the  matter.  It  is  not  more  difficult,  or  less 
desirable,  in  such  an  action,  to  have  the 
whole  litigation  adjusted  in  a  single  suit. " 
In  Barnes  v.  McMuIlins,7K  Mo.  260, 274,  the 
principle  is  recognized  that  in  all  these 
cases  in  which  a  tort  has  been  suffered, 
and  the  law  permits  the  sufferer  to  waive 
the  tort  an<1  sue  in  assumpsit,  and  he  pre- 
fers the  latter,  then  a  counter ^slaim  may 
be  made  arising  under  the  same  contract; 
and  in  Kamerick  v.  Castleman,  23  Mo. 
App.  481,  48G,  the  converse  of  this  proposi^ 
tlon  is  laid  down  as  equally  correct, — 
that,  where  the  actor  elects  to  sue  In  tort 
springing  out  of  a  contract  pleaded  as  In- 
dncement,  tbe   defendant  should   be  al- 


lowed a  counter-claim  growing  out  of  tbe 
plaintiff's  breach  of  that  contract. 

Second.  The  second  ground  urged  for  a 
new  trial  is  because  the  verdict  was 
against  the  evidence.  The  jury  were  not 
requested  by  either  party  to  return  their 
findings  upon  any  special  issues.  Their 
verdict  was  a  general  verdict  for  the  de- 
fendant. The  only  testimony  in  support 
of  the  alleged  misrepresentations  was 
that  of  the  plaintiff.  The  representation 
was  denied  by  the  defendant.  It  is  not 
improbable  that  the  jury  thought  there 
was  no  preponderance  of  the  evidence  in 
favor  of  the  plaintiff.  Again,  the  testi- 
mony shows  that  the  plaintiff  bad  been 
paid  $124  on  account  of  the  labor  and  ma- 
terials furnished.  There  was  a  conflict  of 
testimony  us  to  the  value  ot  tbe  labor  and 
materials,  and  the  jury  may  have  thougtit 
that  the  amount  received  by  the  plaintiff 
was  suiSciont  to  cover  the  value  ot  tbe 
labor  and  materials  for  which  be  claimed 
compensation.  In  either  view,  the  ver- 
dict of  the  jury  was  warranted  by  the  evi- 

d6UC6 

Third.  The  plaintiff  petitions  for  a 
new  trial  on  the  grouad  of  surprise.  It 
was  the  duty  of  the  plaintiff,  if  he  was 
surprised  by  the  admission  of  the  testi- 
mony objected  to,  and  to  the  admission  ot 
which  he  excepted,  and  was  on  that  ac- 
count unprepared  with  testimony  to  meet 
the  testimony  so  admitted,  to  have  ap- 
plied to  the  court  for  delay,  in  order  to 
enable  him  to  have  produced  the  required 
testimony,  or  such  as  was  in  his  power. 
Instead  ot  so  doing  he  proceeded  with  the 
trial,  taking  the  chance  ot  a  verdict  in 
bis  favor.  Ilaving  doue  so,  and  the  ver- 
dict being  against  him,  it  is  now  too  late 
to  urge  that  he  was  surprised  as  a 
ground  for  a  new  trial.  Carr  v.  Gale,  1 
Curt.  384.  386.  New  trlnl  denied,  and  peti- 
tion dismissed,  with  costs. 


(16  R.  I.  72> 

Kent  v.  Bonoartz  et  nl.^ 

(Supreme  Court  of  Rhode  Island.    June  26, 1885. ) 

Libel  Ain>  Slaxdeh— Frivilbobo  Comucnioa- 

TIOKS. 

A  petition  signed  by  certain  dtizens,  ad- 
dressed to  tbe  common  council  of  a  oity,  asldng 
the  removal  of  a  constable,  and  giving  as  tbe 
reasons  therefor  that  he  "is  a  man  utterly  de- 
void of  principle,  and  uses  his  ofBce  more  for  the 
imrposa  of  wreaking  his  personal  spite  than  for 
the  peace  and  harmony  of  the  community ; "  that 
he  "is  wholly  ignorant  of  the  duties  of  hisolHce;" 
and  that  he  has  malicioasly  and  wickedl;^  as- 
saulted and  arrested  persons  who  were  entirely 
Innocent  of  the  charges  made  by  him  against 
them, — is  a  privileged  communication,  and,  in  an 
action  for  libel  based  thereon,  the  constable  must 
prove  express  malioe,  as  well  as  Uie  falsity  of 
the  charges. 

Exceptions  to  court  of  common  pleas. 
Providence  county. 

Action  for  libel  by  Alfred  J.  Kent  against 
John  J.  Bongarta  and  others.  Judgment 
for  defendants.  Plaintiff  excepted.  Excep- 
tions overruled. 

Page  <£  Owen,  for  plaintiS.    Edward  C. 

This  case,  filed  June  26, 1886,  is  now  published 
by  request,  with  others,  in  order  that  the  At- 
lantic Reporter  may  cover  all  cases  in  volume 
15,  Rhode  Island  Reports. 
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Dubois,  John  H.  BoagarU,  iVttllam  W  B. 
Ballett,  Cbarlea  F.  Baldwta,  and  Oeorge 
N.  Bliss,  for  defendants. 

DuRFEE,  C.  .7.  Tbls-  is  an  action  on  the 
case  for  libel.  The  plaintiff  la  a  citizen  of 
the  town  of  Eaat  Prorldence,  and  was, 
when  the  alleged  libel  was  pablished,  a 
police  officer  or  constable  of  the  town. 
The  alleged  libel  la  a  petition  which  pur- 
ports to  be  signed  by  the  defendants,  as 
citizens  of  East  Providence,  and  which  is 
addressed  to  the  town  council,  the  body 
having  power  to  appoint  and  remove  the 
town  constables.  It  asks  the  town  coun- 
cll  to  remove  the  plaintiff  from  his  officb 
for  the  following  reasons,  which  are  set 
forth  in  the  petition,  and  which  the  plain- 
tiff complains  of  as  false  and  defamatory, 
to-wit:  "Reasons:  Firstiy,  that  said  Kent 
is  a  man  utterly  devoid  of  principle,  and 
ases  his  office  more  for  the  purpose  of 
wreaking  his  personal  spite  than  tor  the 
peace  and  harmony  of  the  community; 
secondly,  that  Kent  aforesaid  Is  wholly 
ignorant  of  the  duties  of  bis  office;  third- 
ly, that  said  Kent  has  at  various  times 
heretofore  maliciously  and  wickedly  as- 
saulted and  arrested  sundry  persons  who 
were  entirely  Innocent  of  the  charges 
Charged  by  him  against  them."  At  the 
trial  the  plaintiff  Introduced  testimony 
tending  to  prove  that  the  petition  was 
signed  by  some  of  the  defendants,  that  it 
was  published  by  presentation  to  the 
town  council,  and  that  the  "reasons" 
were  false.  It  is  not  claimed  that  there 
was  any  testimony  other  than  that  afford- 
ed by  the  charges  contained  in  the  "rea- 
sons, "and  the  proof  of  their  falsity,  to 
show  any  actual  or  express  malice  to  wards 
the  plaintiff  on  the  part  of  the  defendants. 
At  the  conclusion  of  the  plaintiff's  testi- 
mony, the  defendants  moved  for  a  non- 
suit, on  the  ground  that  the  petition  was 
a  privileged  communication,  and  that  the 
plaintiff  could  not  maintain  his  action 
thereon  without  proof  of  express  malice. 
The  court  granted  the  motion,  and  the 
plaintiff  excepted.  The  plaintiff  admits 
that  the  petition  is  of  the  class  of  com- 
manlcatlons  which  are  Conditionally,  not 
absolutely,  privileged,  and  consequently 
that  the  burden  was  on  him  to  show  by 
affirmative  evidence  that  it  was  malicious. 
He  contends,  however,  that  the  question 
of  malice  Is  a  question  of  Fact  tor  the  Jury, 
and  that,  if  the  case  had  been  left  to  the 
jury,  there  was  evidence  from  which  they 
might  have  found  express  malice,  namely, 
the  grossness  of  the  charges  and  the  testi- 
mony to  their  falsity  The  question,  then, 
is  whether  the  charges  themselves  are  of 
each  a  character  that  actual  mallcecan  be 
inferred  from  them  simply  on  proof  of 
their  falsity.  It  Is  well  settled  that  falsity 
alone  is  not  enough.  The  author  or  an- 
tboca  of  the  communication  may  make  it, 
and  press  It  upon  the  attention  of  others, 
honestly  believing  It  to  be  true,  and  act- 
ing from  the  purest  and  highest  motives, 
when  In  fact  It  Is  false,  and  therefore  act- 
ual malice  Is  not  to  be  Interred  from  mere 
falsity.  Somervllle  v.  Hawkins,  10  C  B. 
688;  Harris  v  Thompson,  13  C.  B.  883; 
Hart  v  Uuropacb,  L.  R.  4  P.  C.  48»: 
Liaughton  v.  Bishop  of  tSodor,  Id.  495; 


L^wls  V.  Chapman,  16  N.  T.  869;  Fowles 
V  Boweo,  80  N.  Y.  20;  Ormsby  v.  Doug- 
lass. 37  N.  Y.  477;  Mhortleff  v.  Stevens, 
61  Vt.  601;  Brow  v.  Hathaway,  13  Al- 
len, 289.  The  question,  then,  is,  do  the 
charges  in  the  petition  bear  upon  Their 
face  the  indicia  of  actual  malice?  lu 
Laoghton  v.  Bishop  of  Sodor,  supra,  the 
court  say  that "  undoubtedly  a  privileged 
communication  may  be  coached  In  lan- 
guage So  much  too  violent  tor  the  occa- 
sion as  to  afford  In  itself  evidence  of  mal- 
ice, whereby  the  privilege  is  forfeited." 
The  court  added,  however,  that  it  will  not 
do  to  hold  that  "all  excess  beyond  the  exi- 
gency of  the  occasion  Is  evidence  of  mal- 
ice,"  and  held  that,  though  there  were 
some  expreuslons  used  beyond  what  was 
necessary,  they  did  not  warrant  any  in- 
ference of  express  niallae.  In  Hartv.  Gum- 
pach,  supra,  the  samp  court  used  the  fol- 
lowing language:  "It  is  no  doubt  true 
that  malice  may  In  some  cases  be  inferred 
from  the  defamatory  statemeilts  them- 
selves; bat  where  representations,  if  bona 
Ude,  are  privileged  by  the  occasion,  the 
mere  circumstance  that  they  are  defama- 
tory does  not  fnrnish  that  proof.  It  most 
be  shown,  either  from  the  nature  of  the 
language  employed  or  by  extrinsic  evi- 
dence, that  they  were  prompted  by  bad 
feeling  or  wrong  motives,  and  it  is  not 
sufficient  in  such  cases  that  the  repre- 
sentations are  consistent  with  the  exist- 
ence of  malice;  they  must  belnconSisteot 
with  bona  fldes  and  honesty  of  pnrpose. " 
The  language  accords  with  the  decision  in 
Somervllle  v.  Hawkins,  supra,  that  actual 
malice  cannot  be  Inferred  from  conduct 
which  Is  as  consistent  with  bona  Sdes  as 
with  malice.  The  maintenance  of  the  priv- 
ilege is  regarded  as  important,  not  only 
to  the  parties  immediately  protected  by 
it,  but  also  to  the  public  at  large.  In 
Brow  V.  Hathaway,  13  Allen,  239.  342.  the 
court  say  thatthe  mere  fact  that  the  state- 
ments made  are  intemperate  or  excessive 
from  overexcitement  will  not  defeat  it. 
See,  also,  Wright  v.  Woodgate,  2  Cromp., 
M.  &  R.  573.  We  do  not  think  the  charges 
here  complained  of  are  of  such  a  character 
that  a  Jury,  without  other  proof,  would 
be  justified  in  finding  them  mallcioDs. 
They  are  severe  In  substance,  bat  concise 
In  expression.  They  employ  no  language 
which  has  the  appearance  of  being  used 
only  by  way  of  spiteful  invective  or  ma- 
lignant vituperation.  Their  chief  fault  is 
that  they  are  vague  and  Inexplicit,  but 
this  Is  a  fault  which  is  as  likely  tu  have 
arisen  from  unskillful ness  as  from  malice. 
Indeed,  the  petition  is  just  such  a  petition 
as  we  migbt  expect  from  persons  honest 
and  earnest  In  pnrpose,  but  ignorant  of 
the  proper  mode  of  making  charge  which 
are  to  be  judicially  Investigated.  It  is  as 
consistent  on  the  face  of  it  with  good 
faith  as  with  malice,  and  therefore,  under 
the  rule  laid  down  in  the  cases  above  re- 
ferred to,  it  was  for  the  plaintiff  to  show 
by  extrinsic  evidence,  not  only  that  the 
charges  were  false,  but  also  that  the  de- 
fendants bad  no  probable  cause  for  believ- 
ing them  to  be  true,  or  that  they  acted 
without  sincerity,  using  the  occasion  as  a 
mask  tor  personal  spite  and  ill  wUL  Ex- 
ceptions overruled. 
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.  LaoBT  et  »!.  ▼.  Zeller  et  aJ, 

{Suj)reme  Court  cf  Pennaylvania.  Nor.  11, 1891. ) 

Rbsultino  Tkust— Notice  to  Cbeditom. 

Where  a  wife,  upon  the  partition  of  her 
father's  estate,  agrees  to  talce  a  certain  tract  as 
her  share,  and  has  the  title  conveyed  to  her  hus- 
band under  an  agreement  with  him  that  he  is  to 
bold  it  for  her  benefit,  and  she  and  her  husband 
enter  into  a  recognizance  at  the  time  of  the  par- 
tition to  pay  the  other  heirs  their  shares  of  the 
value  of  the  tract,  and  a  year  afterwards  these 
owelty  payments  are  made  out  of  the  wife's  in- 
heritance, a  resulting  trust  in  the  land  in  favor 
of  the  wiie  will  be  declared  as  against  a  judg- 
ment creditor  of  the  husband,  who  had  actual 
notice  of  the  partition,  and  the  fact  that  the  hus- 
band took  the  title  for  tbe  benefit  of  his  wife. 
Pazson,  C.  J.,  and  Gbbbk  and  IIitcebu^  JJ., 
dissenting. 

Appeal  from  court  of  common  pleas, 
Lebsnun  county.  ' 

Susanna  Light  and  Reubra  Light,  her 
huabaud,  brought  ejectment  against  Dan- 
iel W.  Zeller  and  utbera.  Judgment  for 
plalntllTs.    Defendants  appeal.    AtHrmed. 

W,  D.  FIsber  and  W.  M.  Derr,  for  appel- 
lants. Joaiab  Funck  and  A.  Stanley  TJl- 
rich,  for  appellees. 

Sterrbtt,  J.  This  action  of  ejectment 
waH  brought  by  Susanna  Light  and  Beu- 
ben  Light,  her  husband.  In  right  of  said 
Susanna,  against  Daniel  W.  Zeller  and  an- 
other, to  recover  possession  of  a  tract  of 
land  sold  in  1884  by  the  sheriff  as  the  prop- 
erty of  said  Reuben  Light,  on  an  execu- 
tion in  favor  of  John  H.  Uhber,  and  pur- 
chased by  said  Zeller  with  notice  that  the 
same  was  claimed  by  the  beneficial  plain- 
tiff in  her  own  right,  under  proceedings  in 
partition  of  the  real  estate  of  her  deceased 
father,  etc.  In  June,  1874,  Jacob  L!f  jt 
died  seised  of  several  tracts  of  land,  which 
thereupon  descended  to  bis  seven  children 
and  heirs  at  law,  one  of  whom  is  the  said 
Susanna  Light,  the  beneficial  plaintiB  be- 
low. Proceedings  for  the  partition  of  said 
estate  were  then  commenced,  and  in  Au- 
gust following  the  parties  were  brought 
into  court  to  accept  or  refuse  the  several 
purparts  at  the  valuation.  Reuben  Light, 
in  right  of  his  wife,  appeared  in  court,  and 
elected  to  take  purpart  designated  "No. 
2"  in  the  diagram  annexed  to  the  inquisi- 
tion: and,  the  same  having  been  accord- 
ingly allotted  tp  him,  he  and  his  wife,  as 
principals,  with  two  approved  sureties, 
loi'th'with  entered  into  recognizance,  con- 
ditioned "that  Reuben  Light  and  Susanna 
Light  pay  or  cause  to  be  paid  unto  the 
other  heirs  and  legal  representatives  of 
said  decedent  their  respective  shares  and 
proportionable  parts  of,  in,  to,  and  out  ot 
that  part  of  said  real  estate  marked  in  the 
diagram  aforesaid  'No.  2, '  valaed  and  ap- 
praised at  «8,021.24,  •  •  •  then  this 
recognizance  to  be  void ;  otherwise  to  re- 
main in  full  force  and  virtue."  At  the 
flame  time  the  remaining  purparts  were  all 
allotted  to  other  heirs,  and  their  respect- 
ive recognizances  were  taken  in  substan- 
tialiy  the  same  form.  It  does  not  appear 
that  the  valuation  money,  cost  of  parti- 
tion, or  any  part  of  either  was  paid  at 
that  time  by  either  of  the  parties  to 
whom  the  purparts  were  respectively  al- 
lotted, or  by  any  one  in  their  behalf.  On 
the  contrary,  it  was  clearly  shown  that 
v.22A.no.23— 66 
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about  18  months  thereafter  a  mutual  ad- 
justment and  settlement  of  the  owelty 
among  the  heirs  was  effected.  In  which 
those  who  had  not  taken  land  to  the 
amount  of  their  respective  shares  of  the 
estate  received  the  difference  from  those 
to  wtiom  land  valued  at  more  than  their 
respective  shares  had  been  allotted;  and 
thus  the  several  cross-demands  under  the 
respective  recognizances  were  legally  and 
equitably  adjusted,  and  mutual  releases 
executed.  The  rights  and  liabilities  of  the 
respective  parties,  however,  were  fixed  at 
the  time  the  recognizauces  were  given,  and 
could  not  have  been  changed  without  the 
consent  of  all  concerned.  In  this  connec- 
tion it  should  be  observed  that  the  cash 
balance,  f  19,238.01,  shown  by  the  admin- 
istrator's account,  was  embraced  in  said 
final  settlement.  The  purpart  taken  by 
Beuben  Light  In  right  of  his  wife,  and  for 
her  benefit,  as  the  jury  found,  was  valued 
as  f  1,208.19  more  than  her  full  share  of  her 
father's  estate,  including  said  cash  balance. 
Under  the  terms  of  her  recognizance,  Mrs. 
Light  was,  of  course,  bound  to  account 
for  and  pay  that  excess  to  such  ot  her 
brothers  and  sisters  as  received  less  than 
their  full  shares;  and  for  same  reasons  he 
could  not  have  required  either  of  them  to 
pay  anything  to  her  on  accoant  of  the 
purparts  allotted  to  them  respectively, 
because,  as  a  party  to  the  partition  and 
an  obligor  in  her  own  recognisance,  she 
was  indebted  to  them  in  a  greater  sum. 
She  was  therefore  bound  to  account  to 
them  for  said  f  1,208.19  excess  over  her 
own  share;  but,  it  appearing  that  the 
money  with  which  that  amount  was  paid 
was  furnished  by  her  husband,  it  was  held 
that  he  thereby  acquired  an  interest  in  the 
land  to  that  extent,  amounting  to  about 
12-85.  There  is  not  a  particle  of  evidence 
tending  to  show  that  he  contributed  a 
farthing  more  than  the  sum  named  to- 
wards procuring  the  title  to  the  property 
in  controversy. 

It  was  virtually  conceded  that,  In  any 
event,  Mrs.  Light,  as  one  of  theseven  heirs, 
w  as  entitled  to  a  verdict  fur  one  undivid- 
ed seventh  of  the  land.  As  to  the  greater 
part  of  the  remaining  six-sevenths,  her 
contention  was  that  she  was  entitled  to 
recover  under  and  by  virtue  of  a  resulting 
trust  springing  from  an  agreement  be- 
tween herself  and  husband,  in  pursuance 
of  which  he  appeared  in  court,  and,  in  her 
right,  and  for  her  benefit,  elected  to  take 
the  purpart  in  controversy,  and  her  "in- 
heritance" or  Interest  in  her  father's  estate 
was  applied  to  payment  of  the  owelty 
of  partition.  Evidence  was  introduced 
tending  to  prove  the  alleged  agreement; 
between  Mrs.  Light  and  her  husband  that 
lie  should  appear  in  her  right,  and  elect  to 
take  one  of  the  purparts  for  her  benefit, 
'and  that  her  "inheritance"  should  be  ap- 
plied to  the  payment  of  the  interests  of 
the  other  heirs  in  the  valuation  money  of 
the  purpart  thus  taken,  and  that  the 
agreement  was  carried  out  in  good  faith 
by  her  entering  into  recognizance,  and 
thus  appropriating  her  interest  in  the  es- 
tate to  the  purpose  contemplated  by  said 
agreement.  Reuben  Light,  the  husbandi 
testified, in  substance,  to  that  nnderstand- 
ing  and  agreement  between  himself  and 
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wife;  that,  in  pursuance  tbereol,  he  ap- 
peared In  court,  and  elected  to  take  the 
laud  In  controversy,  at  the  valuation,  for 
her  benefit;  that  he  did  so  at  her  request, 
and  in  pursuance  of  their  previous  agree- 
nieiit  that  the  owelty  of  partition  should 
be  paid  out  of  her  share  of  the  estate,— 
"ber  inheritance,  her  share,  her  part,  that 
she  was  to  receive  from  ber  father's  es- 
tate. "  He  further  testified  in  relation  to 
procuring  sureties  on  the  recognizance, 
the  execution  of  that  instrument  by  his 
wife,  etc.,  and  the  appropriation  of  ber  en- 
tire interest  in  her  father's  estate  to  pay- 
ment of  the  owelty,  and  that  thedeflcieucy, 
f  1,208.19,  was  raised  and  paid  by  bimself. 
The  testimony  of  Mrs.  Light  was  to  the 
same  effect.  Referring  to  the  land  in  con- 
troversy, she  said:  "My  husband  tooii  it 
at  the  valuation  for  me.  We  tallied  about 
it,  as  to  the  manner  in  which  it  was  taken, 
before  we  toolc  it.  We  agreed  that  he 
should  take  the  land  at  the  valuation  for 
me,  and  should  pay  for  it  with  my  inherit- 
ance. •  •  »  My  inheritance  all  went 
Into  this  farm. "  Again,  referring  to  the 
recognizance,  she  said :  "  As  soon  as  the 
land  was  taken  at  the  valuation,  we  went 
down  in  the  ofBce.  Went  down  there  to 
write  our  names  to  the  paper.  We  went 
down  right  away  after  the  land  was  taken. 
Renhen  signed  his  name  first.  I  wrote 
mine  above  his  name.  He  gave  me  the 
pen.  I  don't  remember  whether  the  sure- 
ties were  there  or  not.  •  »  •  Adtvision 
was  made  of  ujy  father's  estate  after  the 
land  was  taken  at  the  valuation."  Both 
sureties  In  the  recognizance  testified  that 
Reuben  Light  requested  them  to  become 
sureties  for  bis  wife;  "that  she  was  taking 
the  farm  at  the  valuation,"  etc. 
I  Without  referring  more  in  detail  to  the 
somewhat  voluminous  testimony  tending 
to  prove  that  pursuant  to  previous  agree- 
ment the  laud  in  controversy  was  taken 
by  Reuben  Light  in  right  of  his  wife  and 
for  ber  benefit,  and  that,  with  the  excep- 
tion of  the  above-mentioned  91,208.19,  the 
owelty  was  provided  for  by  a  contempo- 
raneous appropriation  of  Mrs.  Light's  en- 
tire Interest  in  her  father's  estate,  it  is 
sufficient  to  say  tbat  the  evidence  was  not 
only  competent  and  proper  to  be  submit- 
ted to  tbe  Jury,  bat  it  was  also  clear  and 
convincing.  The  question  of  tbe  resulting 
trust,  on  which  the  case  turned,  was  fully 
and  fairly  submitted  in  a  comprehensive 
and  well-guarded  charge,  to  which,  as  a 
whole,  no  just  exception  can  be  taken. 
After  explaining  to  the  jury  the  nature  of 
tbe  alleged  resulting  trust  upon  which  the 
beneficial  plaintiff  mainly  relied,  the  learn- 
ed judge  said:  "It  is  claimed  that  she  Is 
entitled  to  a  resulting  trust  in  a  considera- 
ble portion  of  this  land,  based  upon  tbe 
fact,  as  alleged,  that  she  furnished  a  con. 
slderable  portion  of  the  purchase  money; 
that  she  wa«i  the  true  buyer  of  this  por- 
tion, and  that,  although  her  husband  took 
the  title,  ho  took  It  under  an  agreement 
which  compels  hlro  to  hold  it  in  trust  for 
her.  It  is  conceded  on  both  sides  that  in 
any  event  she  is  entitled  to  an  undivided 
one-seventb  of  this  Ittnd,  and  for  that 
amount  at  least  a  verdict  must  be  ren- 
dered in  her  favor.  Thedispnte  is  whether 
Bbels  entitled  to  anymore  than  that." 


Referring  to  the  testimony,  as  to  what 
disposition  was  made  of  Mrs.  Light's  in- 
terest in  her  father's  estate,  he  further 
said:  "That  it  went  Into  this  land,  and 
the  circumstances  under  which  it  was  act- 
ually applied  to  the  payment  of  the  valua- 
tion money,  are  not  in  dispute, as  I  nnder- 
stand.  I  do  not  recall  any  contradictory 
evidence  upon  this  particular  point,  and 
the  jury  will  have  no  difficulty  in  finding 
from  the  evidence  that  at  the  time  this 
property  was  taken  and  the  legal  title 
passed  to  the  husband,  no  money  was  act- 
ually paid.  *  *  *  If  she  loaned  tlie 
money  to  her  husband,  she  must  abide  by 
tlie  risk ;  and  if  she  loaned  It  to  him  with- 
out taking  such  security  as  she  could  have 
taken,  she  must  bear  tbe  loss,  and  not  un- 
load it  on  some  other  person.  You  will 
understand  tAe  question,  what  was  the 
true  agreement  between  tbe  husband  and 
the  wife?  It  she  lent  the  money  to  him, 
then  she  cannot  recover  anything  more 
than  the  one-sevenih  already  mentioned. 
If,  however,  there  was  an  agreement  be- 
tween them,  before  the  property  was  taken 
by  him,  to  the  effect  that  he  was  to  take 
the  property  in  her  right,  but  for  her  bene- 
fit, at  least  in  part,  and  if  the  agreement 
was,  further,  that  her  share  was  to  be  u%d 
towards  the  payment  of  the  valuation 
money,  and  in  fulfillment  of  tbat  agree- 
ment he  did  take  the  title  in  bis  own  name, 
but  in  part  at  least  for  her  benefit,  and,  in 
further  fulfillment  of  the  agreement,  tbe 
priucipal  was  largely  paid  for  with  money 
which  was  then  her  own,  she  has  a  good 
claim  to  a  rcsultinir  trust  in  this  property ; 
that  ie,  she  may  claim  tu  be  the  true 
owner  of  it  as  against  her  busbaod  or 
against  tbe  defendant,  if  yon  find  that  he 
bought  with  notice  of  her  title.  Notice,  I 
believe,  is  not  denied. "  Again,  after  refer- 
ring to  the  closeness  of  the  relationship 
between  the  parties  to  the  alleged  trust, 
and  tbe  fact,  growing  out  of  that  relation, 
that  the  husband  may  properly  doa  great 
many  things  about  his  wife's  property 
really  as  ber  agent,  although  his  acts  may 
seem  to  be  those  of  an  owner  in  his  uwn 
right,  tbe  circumstances  relied  on  by  the 
defendant  to  show  that  Mrs.  Light's  share 
of  her  father's  estate  was  loaned  tu  her 
husband  to  enable  him  to  acquire  title 
in  his  own  right,  and  for  bis  own  benefit, 
and  the  great  care  and  caution  that  should 
be  exercised  in  sustaining  resulting  trusts 
which  are  supported  by  oral  evidence 
alone,  the  learned  judge  rightly  Instructed 
the  jury  that  tbe  law  properly  requires  a 
more  than  ordinarily  high  degree  of  evi- 
dence. "Every  element  of  such  a  trust 
must  be  proved  by  clear  and  explicit  and 
unequivocal  evidence,  and,  if  any  element 
of  the  case  fails  in  these  respects,  although 
the  other  elements  may  be  made  oat  by 
evidence  which  comes  up  to  tbe  proper 
standard,  the  case  fails. " 

In  the  light  of  these  and  other  pointed 
instructions,  as  to  the  facts  necessary  to 
constitute  the  alleged  resulting  trust,  and 
the  degree  of  proof  required  to  establish 
those  facts,  the  jury  doubtless  considered 
all  the  evidence  bearing  upon  the  ques- 
tions of  tact  submitted  to  them.  By  their 
verdict  they  ignored  the  defendants'  con- 
tention, and,  sustaining  that  of  tbe  plain- 
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tlB,  found  In  her  favor  for  a  fraction  less 
than  73-85  of  the  land  In  controversy.    All 
the  evidence  was   properly  tor  the  conaid- 
eration  of  the  jury,  and.havlne  been  fairly 
Babmltted  to  thera,  there  appears  to  be 
no  reason  wby  their  conclusions  of  fact, 
upon  which  the  verdict  must  have  been 
based,  should  not  be  accepted  as  correct. 
It  tl.e  ease  were  before  us  on  a  motion  for 
new   trial  there  might,  perhaps,  be  some 
propriety  In  considering  circumstances  to 
which  the  jury  appears  to  have  attached 
lees  Importance  than  did   the  defendants 
below,  but    we   are  not  called  upon  to 
consider  It  In  that  light.    The  auts  and 
declarations   of   Reuben  Light,  Ignoring 
his  wife's  ovt  nershlp  of  the  land,  permit- 
ting It  to  be  assessed  for  taxation  as  his 
own,  confessing  judgment  In  favor  of  his 
wife,  claiming  the   benefit   of  exemption 
law,  etc.,  were  susceptible  of  explanation. 
Moreover,  they  werp  acts  of  the  husband 
alone,  for  which  the  wife  should  not  be 
held  responsible,  unless  she  actively  par- 
ticipated   therein.    The  facts  established 
by  the  verdict,  that,  pursuant  to  previ- 
ous agreement,   the  land  in  controversy 
was  taken  by  Beuben  Light  for  the  benefit 
of  bis  wife,  and  her  entire  Interest  In  her 
father's  estate  appropriated  to  payment 
of  the  valuation  money,  etc.,  raise  a  re- 
salting  trust  iu  her  favor  to  the  extent  of 
the  amount  thus    contributed    towards 
the  procurement  of  the  title.    In  the  ab- 
sence of  rebutting  circumstances  it  Is  pre- 
sumed that  one  who  pnys  the  purchase 
money  or  furnishes  the  consideration  for 
the  conveyance  of  land  Intends  to  become 
the  owner  of  it,  although  ax  a  matter  of 
convenience,  or  for  some  collateral  pur- 
pose, the  conveyance  may  be  made  to  an- 
other; but  the  principle  recognized  In  Bar- 
net  V.  Dougherty,  32  Pa.  St.  371,  and   that 
line  of  cases,  is  that  the  consideration — 
whether  it  be  money   or  other  valuable 
thing— necessary  to  raise  a  resulting  trust 
as  to  real  estate  must  be  paid  or  furnished 
when  the  title  Is  acquired.    In  Harrold  v. 
Lane,  53    Pa.  St.  268,  the  consideration 
was  payment  by  defendant,   as  part  of 
the  purchase  money,  of  a  sum  which,  with 
her  own  Interest  In  the  property,  amount- 
ed to  more  than  one-fourth.    In   Hoover 
V.  Hoover,  (Pa.  Sup.)  12  Atl.  Rep.  276,  the 
consideration  relied  on  to  raise  a  result- 
ing trust  in  favor  of  defendant  was  the 
assignment  of  his  Interest  in  his  father's 
estate  to  the  plaintiff,  to  he  used  In  ad- 
justing the  valuation  money  of  the  land 
alleged  to  have  been  taken  by  the  latter 
for  the  benefit  of  the  former.    It  Is  claimed 
that  the  case  now  before  us  is  not  within 
the  principle  above  referred  to,  because 
the   beneficial   plaintiff's.  Interest  in    her 
father's  estate  was  not  actually  applied 
to  payment  of  the  owelty  of  partition  for 
8ev«>ral  months  after  the  legal  title  became 
vested  in  her  hnsband  by  the  decree   In 
partition ;  and  hence  there  can  be  no  re- 
sulting trust  In  her  favor  arising  from  her 
having  furnished  part  of  the  considera- 
tion when  the  title  was  aoqulred.    This 
contention,   we   think,  Ignores  the  legal 
effect  of  the  partition  and   Mrs.  Light's 
recognizance.     The  recognizance  propria 
vtgore  operated  as  an  appropriation  of 
lier  interest  in  the  entire  valuation  money, 


as  far  as  it  went,  to  the  appraised  vctlue 
of  the  purpart  taken  by  her  husband  for 
ber  benefit.  The  fact  that  the  actual  cal- 
culation and  adjustment  of  owelty  among 
the  heirs  wa«  nut  made  for  several  mouths 
after  the  recognizance  was  g;lven  could 
not  affect  the  right  of  the  other  heirs  to 
insist  on  having  the  valuation  money  ap- 
plied as  It  was.  The  rights  of  the  parties 
respectively  were  fixed  when  the  recog- 
nizances were  given  and  the  partition 
completed.  They  wete  a.8  absolutely  fixed 
as  if  Mrs.  Light  had  then  and  t)\ere  as- 
signed on  the  record  all  her  interest  in  the 
valuation  money  of  the  several  purparts 
in  payment  pro  tanto  of  the  valuation 
money  of  the  purpart  taken  for  her  ben- 
efit. As  already  stated,  Mrs.  Light  was 
not  in  a  position  to  have  required  any  of 
the  other  heirs  to  pay  her  anything  on  ac- 
count of  her  Interest  in  the  appraised  value 
of  the  purparts  allotted  to  them.  Cross- 
claims  or  demands  were  created  by  the 
respective  recognizances  against  each  of 
those  to  whom  purparts  were  awarded. 
The  claims  and  demands  of  the  others 
against  Mrs.  Light,  under  her  recogni- 
zance, exceed  her  claims  againsttbem.  la 
other  words,  neither  of  tbem  was  her 
debtor  for  owelty.  On  the  contrary,  as 
shown  by  the  subsequent  calculation,  sbe 
was  their  debtor  in  the  aggregate  sum  of 
¥1,208.19.  That  sum  was  paid  by  her  hus- 
band, and  to  that  extent  only  had  he  any 
interest  in  the  land  in  controversy.  Not  a 
farthing  more  was  contributed  by  blm  to 
the  procurement  of  the  title  in  severalty. 
The  residue  over  f  7,000  was  bis  wife's  in- 
terest in  her  father's  estate.  That  sum 
was  appropriated  to  the  payment  of  the 
owelty  In  pursuance  of  the  agreement  be- 
tween Mr.  Light  and  his  wife,  made,  as  the 
Jury  found,  on  the  eve  of  the  allotment  in 
court.  That  agreement  was,  in  effect, 
executed  at  the  time  the  legal  title  became 
vested  in  blm  by  the  decree  of  court  and 
execution  of  the  recognizance  by  himself 
and  his  wife.  As  heretofore  observed, 
Mrs.  Light's  recognizance  operated  pro- 
prio  vigore  as  an  appropriation  of  her 
interest  in  the  entire  valuation  money,  as 
far  as  it  went,  to  the  appraised  value  of 
the  purpart  taken  by  her  husband  for  her 
benefit.  It  was  not  in  her  power,  nor  in 
the  power  of  ber  husband,  to  thereafter 
appropriate  it  to  any  other  purpose  with- 
out the  consent  of  the  other  heirs  interest- 
ed in  the  owelty  of  partition.  By  virtue 
of  the  recognizance  both  of  them  were 
bound  by  that  appropriation  to  the  pay- 
ment of  the  owelty  to  which  the  other 
heirs  were  entitled.  Having  thus  fur- 
nished, to  the  extent  above  stated,  the 
consideration  of  the  land  In  controversy, 
at  the  time  tbu  legal  title  became  vected  In 
her  husband  for  her  benefit,  Mrs.  Light  is 
justly  and  equitably  entitled  to  a  corre- 
sponding interest  in  the  property.  As  es- 
tablished by  the  verdict,  the  agreement 
between  ber  and  her  husband,  made  Im- 
mediately before  the  allotment,  was  that 
the  land  should  be  taken  for  ber,  and  that 
her  "inheritance"  or  interest  in  the  valua- 
tion money  should  be  applied  as  it  was.  The 
agreement  was  carried  out  in  good  faith, 
and  it  would  be  most  unjust  and  liV' 
iquitouB  to  permit  a  volunteer  relative. 


Digitized  by 


Google 


1028 


ATLANTIC  BBPORTEB,VOL.22. 


(Fa. 


eosnieant  of  all  the  tacts  and  clrcum- 
stanceB,  to  deprive  the  heneflcial  plainttfl 
'Of  what  In  fact  represents  her  Interest  in 
her  father's  estate.  As  I  view  the  facts, 
which  the  verdict  of  the  jury,  by  neces- 
sary Implication,  has  clearly  established, 
it  would  be  little  short  of  Judicial  rob- 
bery to  peritnit  him  to  do  so.  No  court  of 
Justice  would  allow  the  husband  to  repu- 
diate the  agreement  under  which  he  ac- 
quired the  legal  title  for  the  benefit  of  his 
wife,  and  at  her  expense.  The  plaintifls  in 
error,  with  notice  of  her  interest  in  the 
land,  certainly  stand  in  no  better  posi- 
tion. Brief  reference  has  already  been 
made  to  plaintiffs  in  error's  contention 
and  the  character  of  the  evidence  relied 
ou  to  support  it.  It  is  not  proposed  to 
spend  any  further  time  in  considering  it. 
It  was  all  fairly  submitted  to  the  Jury, 
and  has  been  passed  upon  by  them.  The 
logic  of  the  verdict  is  that  it  did  not  enter 
very  largely  into  the  facts  found  by  the 
Jury.  To  enter  upon  a  more  extended 
consideration  of  the  evidence  referred  to 
would  be  merely  threshing  old  straw  over 
again, — an  occupation  which  generally 
results  in  neither  edification  nor  profit. 
Judgment  affirmed. 

Paxson,  C.  J.,  {dissenting.)  I  regret 
that  I  cannot  agree  to  this  Judgment.  I 
think  the  decision  goes  one  step  beyond 
any  heretofore  decided,  and,  I  fear.  In  the 
wrong  direction.  There  is  nothing  more 
pernicious  than  secret  parol  trusts.  The 
statute  has  done  much  to  cut  them  up  by 
the  roots,  and  we  have  left  resulting 
trusts  only,  vis.,  trusts  arising  from  the 
payment  of  the  purchase  money  at  the  In- 
ception of  the  title,  and  those  resulting 
from  fraud  in  obtaining  the  title.  This 
case  comes,  as  I  view  it,  within  another 
class  not  lierctbFore recognized  by  the  law, 
viz.,  trusts  resulting  from  the  loan  or  ad- 
vance of  money  by  a  wife  to  her  husband, 
after  he  has  acquired  the  title,  to  assist 
him  in  paying  for  the  property.  The  case 
was  this :  Under  proceedings  in  the  or- 
phans'court  in  partition, Reuben  L.  Light, 
one  of  the  plaintiffs  below,  was  allotted  a 
purpart,  consisting  of  the  farm  in  contro- 
versy. He  took  it  In  right  of  his  wife, 
who  was  one  of  the  heirs,  and  Joined  with 
her  In  the  recognizance.  He  did  not  take 
her  share  of  the  farm ;  that  remained  in 
her.  He  took  only  the  interest  of  the 
other  heirs.  The  allotment  was  confirmed 
by  the  court,  and  a  deed  therefor  duly 
made  to  him.  No  money  was  paid  at  the 
time  the  title  passed  to  Mr.  Light.  It  was 
paid  more  than  a  year  afterwards.  Mr. 
Light  famished  a  portion  of  the  purchase 
money  The  balance  thereof  was  paid  by 
the  application  of  his  wife's  share  of  the 
estate,  the  other  heirs  joining  in  a  release 
to  him.  The  legal  title  thus  passed  to  the 
husband.  His  wife  knew  all  about  it 
There  is  evidence  that  she  wished  him  to 
have  the  credit  of  owning  the  property. 
There  was  neither  allegation  nor  proof  th a t 
any  concealment,  fraud,  or  imposition  was 
practiced  upon  her.  With  the  title  In  this 
condition,  Mr.  Light  exercised  acts  of 
ownership  over  the  property  for  several 
years.  The  buildings  were  Insured  in  his 
name.    In  1888  the  bam  was  destroyed  by 


fire,  together  with  Its  contents.  Mr. 
Light  made  oath  that  both  barn  and  con- 
tents belonged  to  him,  and  received  the 
insurance  money  as  his  own.  The  prop- 
erty was  assessed  in  his  name  from  the 
time  of  the  partition  in  lij74  until  the  sale 
by  the  sheriff  in  18S4.  Upon  a  writ  of  Seii 
facias  Issued  in  1884  the  husband  claimed 
the  products  of  the  farm  under  the  exemp- 
tion laws  as  his  own  property,  which 
were  accordingly  appraised  and  set  apart 
to  him  under  said  claim,  while  his  wife 
claimed  only  the  household  furniture. 
Finally,  In  the  year  last  named,  Reuben 
L.  Light  became  financially  embarrassed, 
and,  desiring  to  secure  to  bis  wife  the 
money  she  had  advanced  him,  confessed  a 
Judgment  iu  her  favor  for  $8,000.  The 
Judgment,  however,  was  too  late  to  be  of 
any  practical  use,  as  the  farm  was  al- 
ready heavily  incumbered,  it  was  there- 
fore removed  from  the  records  by  direc- 
tion of  Mrs.  Light,  and  the  bolder  and 
more  successful  measure  adopted  of  set* 
ting  up  a  parol  trust  of  the  real  estate  it- 
self; and  thus,  after  acquiescing  in  her 
husband's  title  for  10  years,  after  be  had 
contracted  debts  on  the  strength  of  it.she 
has  succeeded  in  setting  aside  a  solemn 
deed,  the  decree  of  the  orphans'  court, and 
the  rights  of  her  husband's  creditors.  And 
this  was  done  mainly  upou  the  testimony  of 
the  husband  and  wife.  If  there  had  been 
any  evidence  that  a  fraud  bad  been  prac- 
ticed by  the  husband  upon  the  wife  the 
case  would  present  a  different  aspect.  But 
there  was  none.  ,  As  before  observed,  Mrs. 
Light  knew  all  about  it.  She  was  present 
in  court  at  the  allotment.  She  heard  all 
that  took  place.'  She  knew  that  the  farm 
was  awarded  to  her  husband,  while  the 
shares  of  her  married  sisters  were  at  (be 
same  time  awarded  to  them,  and  not  to 
their  respective  husbands.  She  knew  the 
title  was  placed  in  her  husband's  name, 
and  in  the  course  of  her  long  examina- 
tion and  cross-examination  upon  tne  trial 
below  she  did  not  so  much  as  bint  that 
she  was  deceived  in  this  respect,  or  that  a 
fraud  bad  been  practiced  upon  her.  This 
silence  was  especially  significant  in  view 
of  her  declaration  that  she  wanted  her 
husband  to  have  the  credit  of  owning  the 
property,  and  strengthens  the  testimony 
upon  this  point.  Stripped  of  the  gloss 
which  has  been  thrown  around  the  case, 
it  is  merely  that  of  a  married  woman  who 
permits  her  husband  to  take  the  title  in 
his  o(vn  name;  contributes  a  portion  of 
the  purchase  money,  not  at  the  inception 
of  the  title,  but  over  a  year  afterwards; 
allows  him  to  retain  the  title  and  exercise 
acts  of  ownership  over  it  for  10  years,  and 
until  he  becomes  insolvent,  and  then  sets 
up  her  secret  equitable  title  to  defeat  the 
claims  of  his  honest  creditors.  Such  a 
transaction  may  be  well  likened  to  a  pirate 
ship  at  sea,  which  hoists  friendly  signals 
to  lure  unsuspecting  vessels  within  its 
reach,  and  then  displays  the  black  flag. 
That  these  parties  regarded  the  transac- 
tion as  a  loan  from  the  wife  to  the  hus- 
band Is  at  least  morally  shown  by  the 
fact  of  the  confession  of  the  Judgment  by 
the  husband  in  his  wife's  favor.  Had  the 
Judgment  been  available  to  protect  her 
Interest  we  would  never  have  beard  of 
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this'  alleged  equitable  title.  It  Is  tme, 
sbe  repudiated  It  afterwards,  doubtless 
by  the  advice  of  counsel;  but  few  persons 
will  believe  that  the  judgment  was  con- 
fessed without  her  knowledge  and  ap- 
proval in  the  first  instance.  I  confess  I 
am  unable  to  see  Iiuw  the  fact  that  Mrs. 
Light  joined  in  the  recognisance  with  her 
husband  operated  by  its  own  force  as  an 
appropriation  of  her  share  of  her  father's 
estate  to  pay  for  her  husband's  farm. 
Had  she  taken  the  farm  herself  this  might 
have  been  the  case.  The  actual  appro- 
priation, as  before  stated,  was  made  more 
than  a  year  after  the  partition.  At  that 
time  she  could  have  demanded  her  share 
of  her  father's  estate,  which  would  have 
compelled  her  husband  to  pay  the  money. 
This  fairly  Illustrates  the  strain  of  the 
case,  for,  under  all  the  authorities,  the 
trust  must  result  from  the  paympnt  of  the 
purchase  money  at  the  very  inception  of 
the  title.  I  have  referred  to  this  case  as 
being  a  step  in  advance  of  any  heretofore 
decided.  In  all  of  them,  as  I  understand 
them,  there  has  been  fraud  or  concealment 
practiced  upon  the  wife.  In  such  cases  I 
would  say,  as  the  authorities  say,  let  the 
wife  recover.  But  I  am  utterly  opposed 
to  the  species  of  financial  legerdemain 
practiced  in  this  case.  The  rights  of  mar- 
ried women  have  been  greatly  enlarged  by 
the  course  of  recent  legislation  and  Judicial 
decision.  This  Involves  corresponding  re- 
sponsibility. The  legal  fiction  of  the  uni- 
ty of  the  person  of  husband  and  wife  no 
longer  exists  to  the  extent  that  it  former- 
ly did.  I  am  of  opinion  that  our  decisions 
Rhould  be  moulded  to  meet  the  changed 
circumstances.  The  time  has  gone  by  for 
treating  a  married  woman  like  a  spoiled 
child  who  cries  for  her  rattle.  I  would 
reverse  this  judgment. 

Grerm  and  Mitcbkli,,  JJ.,  concur  In 
this  dissent. 

(Ii4  Pa.  St  S70)  

LioBT  et  al.  V.  Zbixbb  et  al. 
{SmiTeme  Court  mfPenntyVoania.  Nov.  11,1891.) 

Appeal  from  court  of  common  pleas,  Lebanon 
county:  John  B.  MoPhxkson,  Judfe. 

£]ectment  by  Susanna  Ligbt  and  Reuben  Light, 
her  husband,  against  Daniel  Zuller  and  others. 
Judgmuat  for  plaintiSs.  Defendants  appeal. 
ACBrmnd. 

This  suit  was  to  recover  a  lot  purchased  by 
Reuben  Light,  but  with  his  wife's  money.  Title 
was  taken  in  Reiil>en  Ught's  name. 

W.  D.  Fisher  and  W.  M.  Derr,  for  appellants. 
Jbsidh  Funck  and  A.  Stanley  Ulrkih,  for  appel- 
lees. 

Stbkuett,  J.  Some  of  the  most  Important 
questions  presented  by  this  record  have  been  dis- 
posed of  In  favor  of  defendants  in  error  by  affirm - 
ance  of  the  Judgment  in  Light  v.  Zeller,  98  Atl. 
Rep.  1026,  (Jan.  term,  1887.)  By  reference  to  the 
opinion  just  filed  in.tnat  case,  itwiU  be  seen  that 
the  judgment  of  affirmance  is  confirmatory  of 
Urs.  Light's  claim  of  title,  to  which  the  evidence 
referred  to  in  the  first  and  second  specifications, 
and  that  part  of  the  charge  recited  in  the  fifth 
specification,  respectively  relate;  and  it  will  be 
quite  apparent  also  Uiat  plaintift  in  error  was 
not  prejudiced,  either  by  the  introduction  of  the 
evidence  or  by  the  charge  oomnlaiiied  of.  Inde- 
pendently of  the  affirmance  of  that  judgment,  we 
think  there  was  no  error  in  admitting  the  evi- 
dence referred  to  in  the  first  and  second  specifi- 
cations, or  in  charging;  the  jury  as  recited  in  the 


fifth.  The  first,  second,  and  fifth  specifications 
are  therefore  not  sustained.  The  subjects  of  com- 
plaint in  the  third,  fourth,  and  sixth  specifica- 
tions, inclusive,  are  portions  of  the  learned 
judge's  oharge,  recited  therein,  respectively.  In 
the  first  of  these  the  controlling  question  in  the 
case  was  very  distinctly  presented,  as  follows: 
"So  we  come  to  the  real  question  in  this  case, 
was  this  property  paid  for  by  the  wife's  separate- 
estate!  If  so,  she  would  have  what  the  lawcalls 
a  'resulting  trust*  in  the  property  as  against  her 
husband, — that  is,  a  trust  would  resiut  to  her, 
arising  from  the  fact  that  she  furnished  the  money 
to  buy  it;  and,  if  her  husband  took  the  title  In 
his  own  name,  nnvertheless  he  would  simply  hold 
the  legal  title  for  her  benefit,  and  at  any  time 
she  saw  proper  to  enforce  it  she  could  do  so.  ^ 
In  view  of  the  evidence  before  the  jury,  that  was 
dearly  a  question  of  fact  for  them.  It  was  rightly 
submitted,  under  proper  instructions  contained 
Id  the  general  charge,  including  the  portion* 
thereof  that  are  assigned  for  error;  and  their 
finding  in  favor  of  Mrs.  Light  was  conclusive  of 
her  right  to  recover.  The  seventh  to  ninth  speci- 
fications, inclusive,  are  to  the  affirmance  of  points 
submitted  by  the  plaintifFs  below.  The  remain- 
ing specifloations  are  to  the  answers  of  the 
learned  judge  to  points  submitted  by  the  defend.< 
ant  below.  A  oarefol  examination  of  these  spec- 
ifications, in  which  the  points  referred  to,  as  well 
as  the  answers  of  the  court  thereto,  are  respect- 
ively recited,  has  failed  to  convince  ua  that  there 
is  any  error  in  either  of  them.  On  the  contrary, 
we  are  satisfied  that  the  case  was  ably  and  cor- 
rectly tried;  and  there  was  abundant  evidence  to 
warrant  the  jury  in  finding  as  they  did.  Judg- 
ment affirmed. 


OM  Pa.  St  aO) 
COMMO.VWEALTH  V.  McMlLLAN. 

(Supreme  Court  of  Penmylvania.  ])Tov.  11, 1891.) 

COMPSTJISOT  or  JUBOB. 

Where  a  juror  has  farmed  an  opinion  from 
reading  newspaper  reports  of  the  crime,  and  tes- 
tifies on  his  vStr  dire  that  it  will  require  the 
evidence  of  sworn  witnesses  to  alter  this  opinion, 
but  that  he  believes  that  he  can  try  the  case 
aooording  to  the  law  and  the  evidence,  he  Is  not 
disqualified. 

Appeal  from  court  of  oyer  and  terminer, 
Iiuceme  county;  Stanley  Woodward, 
Judge. 

Edward  McMillan  was  accused  and  con- 
victed of  murder  In  the  first  degree,  and 
appeals.     Affirmed. 

The  opinion  of  the  trial  court  on  motion 
for  a  new  trial  was  as  follows: 

"The  motion  for  an  arrest  of  Judgment 
and  for  a  new  trial  in  this  case  is  founded 
upon  the  alleged  error  of  the  court  in  over- 
ruling the  defendant's  challenge  for  cause 
of  certain  jurors  and  upon  erroneous  in- 
struction to  the  jury  in  reference  to  the 
law  of  homicide  as  applicable  in  this  case, 
in  the  final  charge.  We  will  consider  the 
reasons  assigned  in  their  proper  order, 
and  in  the  exact  form  in  which  they  have 
been  filed. 

"The  first  Is  as  follows:  'That  the  court 
erred  in  overruling  the  challenges  of  the 
defendant  for  cause  to  the  following  Ju- 
rors: James  Bird,  John  W.Breese,  and  R. 
G.  Russell..'  The  ground  upon  which  we 
were  asked  to  sustain  the  challenge  in 
eacb  of  the  cases  named  was  that  the  Juror 
had  formed  and  expressed,  or  had  at  least 
formed  If  be  had  not  expressed,  an  opinion 
as  to  the  guilt  or  innocence  uf  the  defend- 
ant, and  was  therefore  disqaalifled  to  act 
as  a  Juryman.  The  very  elaborate  prelim- 
inary examination  of  these  Jurors  resulted 
In  establishing  the  fact  that  they  had  read 
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in  the  oewBpapere  each  jacconnts  of  the 
murder  as  were  pablisbed  Just  alter  its  oc- 
currence, and  from  this  reading  bad  re- 
ceived ImpreBBlons,  or  formed  opiulonfi, 
which  It  would  require  the  testimony  of 
sworn  witnesses  to  remove  or  alter.  The 
ultimate  result  In  each  Instance  was  a 
statement  by  the  ]uror  that  he  believed  be 
could  try  the  case  according  to  the  law 
and  the  evidence.  And  this,  it  seems  to 
us,  lu  view  ol  the  decisions  upon  the  sub* 
]ect  by  the  American  courts,  as  well  as  of 
the  logic  of  the  situation,  is  as  much  as 
can  In  reason  be  required  in  the  selection 
of  Jurors.  The  daily  newspaper  is  in  the 
bunds  and  before  the  eyes  uF  all  our  people 
who  are  intelligent  enough  to  read.  In 
other  words,  it  may  be  said  that  very 
nearly  every  man  who  is  fit  to  act  as  a 
Juror  in  the  trial  of  cases  Involving  issues 
of  life,  liberty,  or  property  reads  the  news- 
papers, and  in  doing  so  he  receives  im- 
pressions and  forms  opinions  which  re- 
main with  him  until  counteracted  or  re- 
moved by  subsequent  and  more  accurate 
Information  upon  the  same  subject.  It  Is 
impracticable,  therefoi-e,  to  require  that 
Jurors  shall  be  absolutely  unfamiliar  with 
the  tacts  of  a  case,  especially  when  these 
are  of  a  highly  exciting  and  sensational 
character,  and  such  as  to  arouse  great 
and  generalinterest.  The  rule  of  the  law 
is  to  be  applied  so  as  to  protect  the  ac- 
cused in  bis  demand  lor  a  fair  and  impar- 
tial trial,  but  is  not  to  be  made  the  instru- 
ment of  onreasouable  delay,  or  of  purely 
technical  obstruction  to  the  adinlnlHtra- 
tion  of  justice.  Guided  by  such  consider- 
ations, wedeclined  to  sustain  tbechalleoge 
for  cause  of  the  Jurors  referred  to,  and) 
after  full  consideration  of  the  subject,  as-' 
sisted  by  the  arguments  of  counsel  and  by 
the  adjudications  of  our  courts,  we  think 
that  the  ruling  was  right.  But,  however 
this  may  be,  certain  it  is  that  no  harm 
wa,s  done  the  accused,  for  the  reason  that 
neither  of  the  jurors  named  was  sworn  in 
tlie  case,  all  having  been  challenged  per- 
emptorily. And  when  the  twelve  Jurors 
were  secured,  there  remained  to  the  de- 
fendant the  right  to  three  more  peremp- 
tory challenges.  See  Allison  v.  Com.,  99 
Pa.  St.  32. 

"The  remaining  reasons  have  reference 
to  alleged  eiTors  in  the  charge  to  the  Jury. 
Tbey  are  as  follows: 

".FYrst.  'That  the  court  erred  in  not  in- 
structing the  Jury  that  under  alt  the  tes- 
timony in  the  cause,  If  the  defendant  did 
commit  the  offense,  that  he  could  not  be 
convicted  of  murder  of  the  first  degree  on 
account  of  drunkenness.'  Wequote  briefly 
from  the  charge  as  furnished  by  the  notes 
of  the  stenographer  on  this  subject.  We 
said  to  the  Jury  :  'And  in  this  connection 
—  that  is,  as  to  the  degree  of  the  murder — 
you  are  also  to  consider  the  condition  of 
the  prisoner,  and  to  ascertain  from  all  the 
evidence  on  the  subject  whether  he  was 
intoxicated  at  the  time,  and  to  such  a  de- 
gree that  he  could  not  deliberate  or  form 
a  purpose,  or  hold  such  a  purpose  in  his 
mind  so  as  to  premeditate  upon  it.  It  is 
claimed  for  him  by  his  counsel,  who  have 
earnestly  and  with  marked  ability  con- 
ducted his  defense,  that  he  was  so  drunk 
at  the  time  in  question  that  premedita- 


tion and  deliberation  on  his  part  were  Im- 
possible.  It  this  is  the  true  and  rational 
view  to  be  taken  of  the  testimony  in  this 
case,  the  prisoner  Is  entitled  to  the  benefit 
of  such  a  view,  and  the  crime  committed 
by  him  would  be  murder  In  the  second  de- 
gree.' Again,  we  were  requested  by  de- 
fendant's counsel  to  charge  the  Jury  as  fol- 
lows: 'If  the  jury  believe  from  all  the  tes- 
timony in  this  case,  beyond  a  reasonable 
doubt,  that  the  defendant  is  the  author 
of  the  crime  charged,  and  that  his  mind, 
from  intoxication  or  any  other  cause, 
was  deprived  of  its  power  to  form  a  de- 
sign with  deliberation  and  premeditation, 
the  o&ense  Is  stripped  of  the  malignant 
feature  required  under  the  statute  to  plat-e 
it  in  the  list  of  capital  crimes,  namely, 
murder  in  the  first  degree,  and  the  defend- 
ant should  not  be  convicted  of  that  de- 
gree.' This  point  was  answered  by  us  In 
the  following  words:  'That  point  we 
a£9rm,  and  for  further  explanation  we  re- 
fer to  our  general  charge.'  We  are  unable 
to  see  any  ground  for  the  reason  assigned 
for  a  new  trial  upon  this  branch  of  tbe 
case. 

"  The  third  and  fourth  reasons  may  be 
considered  together.  They  are  as  follows : 
Third.  'That  on  account  of  the  long-pro- 
tracted state  of  intoxication  of  the  defend- 
ant, the  court  was  bound,  under  all  tbe 
testimony  in  tbe  case,  to  Instruct  the  jury 
that  tbe  defendant's  mind  was  so  be- 
clouded by  such  protracted  intoxication 
cui  to  disable  the  defendant  to  form  the 
deliberate  design  to  take  life,  and  was 
therefore  only  guilty  of  murder  in  the  sec- 
ond degree.'  Fourth.  'That,  when  all 
tbe  testimony  in  the  case  showed  that  at 
the  time  of  the  commission  of  the  crime 
the  mind  of  the  defendant  was  so  affected 
as  to  be  incapable  of  forming  the  deliber- 
ate design  to  take  lile,  it  is  the  duty  of  tbe 
court  to  Instruct  the  Jury  that  there  can 
be  no  conviction  of  murder  in  tbe  first  de- 
gree.' It  was  claimed  in  the  argument 
that  the  testimony  in  this  case  brought  it 
within  the  rule  adopted  by  our  supreme 
court  iu  the  case  of  William  8.  Jones, 
which  went  up  from  this  county,  and  is 
reported  in  75  Pa.  St.  403.  But  a  careful 
comparison  of  the  cases  shows  that  they 
are  not  alike  in  their  most  material  feat- 
ures. We  quote  Agnew,  C.  J.,  whose 
opinion  contains  a  condensed  statement  of 
the  tacts:  'William  S.  Jones  had  been  up- 
on bad  terms  with  his  wife.  Siie  had  be- 
come too  intimate  with  another  Jones, 
called  Charley.  William  S.  Jones,  failing 
to  break  off  the  association,  got  to  drink- 
ing hard ;  and  finally,  after  another  quar- 
rel with  bis  wife,  on  lUth  June,  1871,  at- 
tempted suicide  by  taking  a  large  quan- 
tity of  laudanum.  Dr.  Davis  found  him 
lying  on  a  lounge  partly  insensible,  eyes 
nearly  closed,  pupils  contracted,  and  face 
discolored  by  congestion.  Energetic  reme- 
dies were  used,  and  he'  was  so  far  restored 
as  to  be  out  of  danger,  but  the  effects  of 
the  laudanum  remained.  From  this  time 
until  the  night  of  tbe  19th  of  June,  when 
he  took  the  life  of  Mrs.  Hughes,  bis  moth- 
er-in-law, he  was  In  a  constant  state  of 
nervous  excitement,  continued  drinking, 
and  had  bottles  of  laudanum  about  his 
person.    Many  witnesses  describe  him  as 
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without  sense,  constantly  talking  non- 
sense, wild  in  appearance,  and  incoherent 
in  speech.  Others  described  him  as  look- 
ing crasy,  talking  to  himself,  bis  bands 
going,  his  head  thrown  back,  walking  to 
and  fro,  swinging  his  arms,  wild,  nervous, 
and  excited.  He  would  jump  upon  a 
chair  and  begin  to  preach,  and  run  off  np- 
on  Charley  Jones  and  his  wife.  Said  he 
was  going  to  build  a  tavern  on  th« 
monntain.and  a  church  beside  It;  claimed 
all  the  property  about;  and  was  evident- 
ly much  out  of  the  way.  These  appear- 
ances were  particularly  noticed  on  the  19tb 
day  of  June,  the  day  of  the  homicide,'  etc. 
In  Tiew  of  this  evidence,  and  uf  much 
more  pointing  to  the  irresponsible  condi- 
tion of  the  prisoner  at  the  time  of  the  mur- 
der, the  court  held  that  it  was  a  case 
'  where  the  frame  of  mind  was  wanting 
which  would  enable  the  prisoner  to  be 
fully  conscious  of  bis  purpose,  or  to  re- 
solve to  take  the  life  of  the  deceased  with 
deliberation  and  premeditation.'  The 
shot  was  fired,  it  must  be  remembered,  al- 
so upon  sudden  quarrel,  and  while  the  de- 
ceased was  lifting  a  stool  with  the  appar- 
ent purpose  of  making  an  attack  upon  the 
prisoner.  In  the  present  case  it  was 
proved  by  Matthew  Dougher,  a  witness 
called  for  tbe  defense,  that  on  the  day  be- 
fore the  homicide  both  the  defendant  and 
bis  wife  were  at  the  witness'  store  in  the 
afternoon  of  the  day,  for  the  purpose  of 
paying  a  bill  or  of  trading,  and  that  they 
were  both  sober  and  in  their  right  minds. 
While  there  is  no  donbt,  under  the  evi- 
dence, that  subsequently  they  drank 
heavily,  and  were  both  drunk  before  and 
about  the  time  of  tbe  tragedy,  there  is  no 
such  proof  of  a  prolonged  debiiuch,  or  of 
Insanity  from  drink,  as  existed  in  the 
Jones  Case,  where  it  was  shown  that  for 
nine  days  before  the  killing  the  prisoner 
bad  been  a  fit  subject  for  a  mad-house. 

"The  only  other  reason  urged  for  a  new 
trial  which  seems  to  us  to  call  for  any 
comment  Is  that  whlcb  alleges  error  In 
the  charge  of  tbe  court  in  presenting,  for 
the  consideration  of  the  jury,  the  nature 
of  the  wounds  inflicted,  and  the  instru- 
ments used  in  their  infliction,  as  bearing 
upon  the  questions  of  premeditation,  de- 
liberation, and  the  intent  to  take  life. 
But,  after  a  careful  review  of  the  charge, 
we  can  find  nothing  of  a  material  nature 
in  this  portion  of  it  which  we  feel  it  our 
daty  to  retract.  Guided  only  by  an  ear- 
nest purpose  to  administer  the  law,  we 
felt  bound  to  keep  clearly  before  the  minds 
of  tbe  jurors  all  the  facts  and  circum- 
stances which  tended  to  show  that  the 
homicide  was  committed  with  deliberate 
and  premeditated  design,  and  that  the 
purpose  was  to  take  life;  and,  as  the 
charge  on  this  branch  of  the  case  has 
been  subjected  to  severe  criticism  in  tbe 
argument  tor  a  new  trial,  we  quote  from 
the  testimony  of  Dr.  Hlleman,  who  made 
the  post  mortem  examination  of  the  mur- 
dered woman,  a  statement  of-  the  in- 
juries inflicted  upon  tbe  body  of  the 
deceased.  Tbey  are  described  as  follows: 
(1)  A  Wjuund  on  the  right  cheek,  made 
apparently  by  some  hot  Instrument  like  a 
poker,  and  measuring  two  and  a  halt 
iochea  in  length  by  an  eighth  of  an  inch  In 


depth.  (2)  A  wound  near  the  right  eye, 
made  also  by  some  hot  instrument,  tbe 
skin  presenting  the  appearance  of  being 
scorched.  (3)  A  contusion  over  tbe  right 
eye,  not  particularly  described.  (4)  Two 
burns  on  tbe  right  cheek.  (5]  Two  bums 
on  the  right  chest,  two  and  a  half  inches 
tn  length.  (6)  On  the  left  hand  and  wrist 
three  bruises  and  bums,  and  on  the  right 
hand  two.  (7)  On  the  left  leg  five  burns, 
and  on  tbe  right  thigh  three  burns,  as 
well  as  several  others  about  tbe  buck  and 
buttocks,  all  made  by  aotne  hot  instru- 
ment like  a  poker.  (8)  The  tissue  between 
the  anus  and  the  vagina  scorched  with  a 
hot  instrument;  and  beginning  at  tbe 
aaua,  and  running  up  tbe  right  side  of  the 
vagina,  three  thrust  wounds,  and  one  on 
the  lower  end  of  the  back  bone,  made 
with  some  blunt  instrument,  which  had 
been  heated  probably  to  a  white  heat. 
One  of  these  thrusts  entered  the  pelvic 
cavity.  The  witness  then  says:  'All  these 
injuries  were  apparently  inflicted  with  the 
small  tongs  lying  in  the  room, — these  lat- 
ter injuries  I  speak  of,— with  the  same 
tongs  shown  In  evidence,  which  were  lying 
in  the  room ;  for  in  the  pelvic  cavity  were 
found  three  pieces  of  coal  which  had  been 
heated-.  There  were  bums  on  the  bowels. 
The  left  wall  of  the  rectum  was  torn,  as 
were  the  nelgboring  nerves  and  arteries.' 
The  wounds  in  the  pelvic  cavity  were,  in 
the  opinion  of  tbe  witness,  sufficient  to 
produce  death  by  reason  of  hemorrhage 
and  shock.  In  view  of  the  condition  of 
the  body  of  the  deceased  as  shown  by  this 
testimony,  we  felt  impelled  to  say  to  the 
Jury  that '  the  brain  tbat  can  conceive  and 
tbe  hand  that  cad  execute  such  extrava- 
gant and  diabolical  cruelty  as  has  been 
shown  in  this  case,  were,  it  would  seem 
fair  to  say,  controlled  and  guided  by  a  de- 
liberate purpose,  rather  than  by  a  drunk- 
en impulse.'  As  has  been  stated  in  con- 
nection with  the  other  reasons,  mature 
reflection  upon  this  subject  has  only 
strengthened  tbeconvlctlon  that  there  was 
no  error  In  the  instruction  complained  of. 
The  terrible  weight  of  the  facts  them- 
selves, rather  than  the  method  of  their 
statement  by  the  court,  broke  down  every 
defense,  and  left  to  the  jury  but  one  possi- 
ble deliverance  as  to  the  degree  of  the 
crime  of  which  the  prisoner  had  been 
guilty.  The  motion  for  a  new  trial  is  de- 
nied." 

E.  F..  McGovern  and  P.  -4.  O'Boyle,  for 
appellant.  Alfred  Durte,  Dist.  Atty.,  and 
O.  J.  Clark,  for  tbe  Commonwealth. 

Per  Curiam.  Judgment  affirmed,  and 
record  remitted  for  tbe  purpose  of  execu- 
tion. 


OM  Pa.  St.  US) 
Commonwealth  v.  Bibbbt. 

(Supreme  Cov/rt  of  PennayVvania.   Oot  5, 1891.) 

AB8A.mti3fJ>  BATTBBT — ^DsFCirsBB — B»OTIONFBOK 

Fbuuscs— Btisshos. 

Defendant  offered  to  prove,  in  a  prosecu- 
tion for  assault  on  one  of  his  employers,  that  on 
account  of  a  disagreement  between  them  it  was 
a  part  of  the  consideration  of  his  working  upon 
the  prepilses  that  the  prosecutor  should  not  enter 
the  room  in  which  he  was  engaged;  that  the 
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prosecutor  did  enter  the  said  room;  and  that,  q]^ 
on  bis  advancing  towsirds  the  defendant  In  a 
tbi<eatening  manner,  the  latter,  in  order  to  e]eot 
him,  struck  him  several  times  with  a  piece  of 
wood.  Held,  that  defendant  should  have  been 
allowed  to  testify  as  to  such  agreement,  since 
the  iiuestion  would  then  have  been,  not  whether 
the  assault  was  wanton,  but  whether  more  vio- 
lence was  nsed  In  ejecting  the  prosecutor  than 
the  occasion  required. 


onarter  sessions, 
W.    Patterson, 


Appeal  trom  court  of 
Lancaster  coanty;  D. 
Jndge. 

Indictment  against  Jose  M.  Bibert  for 
assault  and  battery.  Defendant  bad  a  con- 
tract to  design  and  polish  umbrella-ban- 
die  moulds  for  theflrmot  Osborne  &  Hart- 
man.  Deleudant  claimed  that  on  account 
of  a  disagreement  between  Osborne  and 
blmselt  It  was  made  a  sine  qua  non  and 
part  of  tlie  consideration  of  bis  worlclng 
on  the  premises  that  Osborne  should  not 
under  any  clrcumstauces  enter  the  room 
iu  which  the  defendant  was  at  work;  that 
notwithstanding  this,  however,  Osborne 
did  enter  the  said  room ;  that  defendant 
repeatedly  asked  him  to  leave  it;  and 
that,  upon  his  advancing  towards  the  de- 
fendant in  a  threatening  manner,  the  lat- 
ter, in  order  to  eject  him,  struck  him  sev- 
eral times  over  the  head  and  shoulders 
with  a  piece  of  wood.  Osborne  &  Hart- 
man  denied  that  there  was  any  arrange- 
ment by  which  the  defendant  was  entitled 
to  the  exclusive  possession  of  the  room  in 
which  he  worked,  or  any  arrangement  by 
which  Osborne  would  be  debarred  from 
entering  that  room.  There  was  judgment 
of  conviction,  and  defendant  appeals.  Re- 
versed. 

B.  Frank  Esbleman,  B.  F.  DavlB,an6  A. 
B.  Fritcbey,  for  appellant.  A.  C.  Relacehl, 
Dist.  Atty.,  and  Brown  <ft  Hensel,  for  the 
Commonwealth. 

Mitchell,  J.  The  bill  of  exceptions  is 
extremely  imperfect,  no  notes  of  the  testi- 
mony apparently  having  been  taken  ex- 
cept those  by  the  judge,  which  were  mere- 
ly for  bis  own  use,  and  much, abbreviated 
and  Incomplete.  The  first,  fourth,  and 
sixth  asEiignments  of  error  must  therefore 
be  disregarded,  as  the  record  affords  us  no 
way  of  determining  whether  or  not  they 
are  well  founded.  The  second  and  third 
assignments  are  to  the  refusal  to  allow 
the  prisoner  to  show  that  by  special  con- 
tract with  his  employers  he  was  entitled 
to  the  exclusive  possession  of  the  room 
where  tbe  assault  took  place,  and  partic- 
ularly that  the  prosecutor,  Osborne,  was 
not  to  enter  it.  iSuch  an  arrangement 
was  unusual. — perhaps  Improbable, — but 
the  appellant  had  a  right  to  give  it  In  evi- 
dence, and  ask  the  jury  to  believe  it;  and, 
If  they  did  ao,  it  would  put  tbe  occurrence 
in  a  dIHerent  light,  perhaps  even  to  tbe  ex- 
tent ol  justifying  the  prisoner  in  attempt- 
ing to  eject  Osborne  forcibly.  The  ques- 
tion for  the  Jury  then  would  be,  not 
whether  this  was  a  wanton  and  unpro- 
voked attack,  but  whether  more  violence 
was  used  than  tbe  occasion  Justified.  The 
evidence,  therefore,  was  material  to  tbe 
appellant's  case,  and  should  have  tieen  ad- 
mitted. Judgment  reversed,  and  venire 
de  novo  awarded. 


(P». 
aM  Fa.  at  »7) 
Goo?  et  al,  v.  Miller  et  al. 
Appeal  of  FicHTHORN  et  af. 
(.Supreme  Court  of  Pennsylvania.   Oct.  5, 1891.) 
Wills— CoHSTBCOHON—NiTDBB  of  Estate. 
Testator  devised  all  his  property  to  his 
wife  "as  her  absolute  property, "  vesting  her  with 
"all  the  powers  and  rights"  that  he  himself  pos- 
sessed, and  declared  that  she  shouli  have  power 
to  sell,  and  that  the  proceeds  should  be  her  ab- 
solute property.  The  next  clause  provided;  should 
she  during  her  life-time  not  consume  or  use  all 
the  property  for  her  proper  support,  then  "I  do 
hereby  enjoin  and  direct  her"  to  make  a  will, 
leaving  the  residue  so  that  U  should  be  divided 
equally  between  her  brothers  and  sisters  and  tes- 
tator's brothers  and  sisters.    Held,  that  the  last 
clause  did  not  reduce  the  fee  previously  gflven  to 
a  life-estate  as  to  the  unoonsumed  residue. 

Appeal  from  court  ot  common  pleas, 
Lancaster  county;  D.  W.  Patterson, 
Judge. 

Ejectment  by  Benjamin  Good  and  oth- 
ers, heirs  of  Solomon  Good,  deceased, 
against  Cyrus  J.  Miller,  claiming  under  the 
heirs  of  Isabelle  Good,  deceased,  the  wife 
of  said  Solomon  Good,  and  against  said 
heirs.  The  court  directed  a  verdict  for 
plaiutlffs.    Defendants  appeal.    Reversed. 

£.  F.  Davia,  for  appellants.  Wm.  R. 
Wilson  and  John  H.  Fry,  for  appellees. 

Mitchell,  J.  Tbe  will  of  Solomon 
Good  gave  bis  widow  in  the  outset  a  fee- 
simple  in  the  land  in  suit.  This  would  l>e 
clear  enough  from  the  devise  to  her,  "as 
her  absolute  property,"  in  the  fourth 
clause;  but,  as  if  to  avoid  any  possible 
question  on  that  point,  the  same  clause 
vests  her  with  "all  the  powers  and 
rights"  that  testator  himself  possessed 
while  living,  and  subsequent  clauses  de- 
clare she  shall  have  the  power  to  sell,  and 
that  the  proceeds  shall  be  her  absolute 
property.  Then  follows  the  clause  upon 
which  the  present  contention  arises: 
"Should  my  wife  during  her  life-time  not 
consume  or  use  all  my  property,  real  and 
personal,  tor  her  proper  support,  then  I 
do  hereby  enjoin  and  direct  her  to  make 
and  publish  her  last  will  and  testament, 
that  after  her  decease  all  the  rest  and  res- 
idue not  consumed,  nsed,  or  sold  by  her 
shall  be  divided,"  etc.  Did  this  clause  re- 
duce the  fee  previously  given  to  a  life-es- 
tate as  to  the  unconsumed  residue? 
That  such  elfect  may  be  produced  is  ad- 
mitted, but  the  presumption  Is  against  It. 
The  rule  Is  well  expressed  by  Strong,  J., 
in  Sheets'  Estate,  62  Pa.  St.  257,  thus:  "If 
a  testator  give  an  estate  of  Inheritance, 
*  *  *  and  In  subsequent  passages  uae- 
quivocall.y  shows  that  he  means  the  dev- 
isee to  take  a  lesser  interest  only,  the  pri- 
or gift  Is  restrlctsd  accordingly."  As  it 
must  unequivocally  appearthat  the  testa- 
tor meant  to  limit  the  estate,  it  has  been 
uniformly  held  that  no  merely  precatory 
words  will  be  sufficient.  Thus  In  Pen- 
nock's  Estate,  20  Pa.  St.  268,  Lowrie,  J., 
speaking  of  the  English  rule,  which  was 
held  not  to  be  adopted  here,  and  to  be 
fading  away  even  In  England,  said:  "If 
It  can  be  implied  from  the  words  tbatadis- 
cretlon  Is  left  to  withdraw  any  part  of 
the  subject  of  the  devise  from  the  object 
of  the  wish  or  request,  or  to  apply  it  to 
the  use  otthe  devisee,  no  trust  is  created;" 
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andafrain:  "It  she  coold  tbas  nite  (cod- 
some  or  sijend)  it  ahv  was  no  traatee  in 
the  eye  of  tlie  law. "  The  general  mle  was 
accordingly  held  in  that  case  to  be  Chat 
words  expresBlre  of  desire  or  recommen* 
datlon  wilt  not  convert  a  devise  Into  a 
trust,  unless  it  appear  that  the  testator 
intended  not  to  commit  the  estate  to  the 
devisee,  or  Its  ultimate  disposal. to  his 
discretion.  And  in  Burt  t.  Herron,  66 
Pa.  St.  400,  it  wan  held  that,  while  words 
of  request  in  a  will  arecommands  as  to  the 
direct  disposition  of  the  estate,  yet  they 
are  not  so  as  to  limitations  on  previously 
granted  estates,  unless  It  appear  affirma- 
tively that  they  were  Intended  to  be  Im- 
perative. "  All  expressions, "  says  Suars- 
WOOD,  J.,  "Indicative  of  a  wish  or  will,  are 
commands.  It  is  different  when,  having 
made  a  disposition,  be  expresses  a  desire 
that  the  devisee  should  make  a  certain 
use  of  blM  bounty. "  See,  also,  Hopkins  v. 
Glunt.  Ill  Pa.  St.  287,  2  Atl.  Kep.  183.  Tbe 
true  test  of  the  effect  of  language  appar- 
entlj'  at  variance  with  other  parts  of 
the  devise.  Is  whether  the  Intent  is  to  give 
a  smaller  estate  than  the  meaning  of  tbe 
words  of  the  gift  standing  alone  would 
Import,  or  to  impose  restraints  upon  the 
estate  given.  Tbe  former  isalwayslawful 
and  effective,  the  latter  rarely.  If  ever; 
the  first,  because  the  testator's  Intention 
is  tbe  governing  consideration  in  tbe  con- 
struction and  carrying  out  of  a  will ;  the 
second,  b^aase  even  a  clear  Intention  of 
the  testator  cannot  be  permitted  to  con- 
travene tbe  settled  rules  of  law  by  de- 
priving any  estate  of  Its  essential  legal  at- 
trlbotes.  Applying  this  principle  to  tbe 
present'  case,  it  is  clear,  as  already  said, 
that  tbe  testator  gave  a  fee-simple  abso- 
lote  to  bis  widow,  repeated  and  reiterat- 
ed, as  If  he  wished  to  put  It  beyond  all 
question.  But  it  Is  also  clear  that  he  still 
thought  It  necessary,  or  at  least  permissi- 
ble, for  him  to  prescribe  bow  it  should  be 
used.  Therefore  he  gives  her  all  the  rights 
and  powers  over  it  that  he  had  while  llv- 
log,  and,  in  addition,  specifies  the  right  to 
sell  and  convey,  to  make  title,  to  use  the 
proceeds,  and,  lastly,  as  an  adjunct  to  the 
will,  whose  making  he  enjoins,  "the  pow- 
er and  authority"  to  appoint  one  or  two 
executors,  as  she  may  deem  proper.  It 
is  true  that  the  words  be  uses  in  regard  to 
the  making  of  her  will — "enjoin  and  di- 
rect"—are  in  their  natural  meaning  man- 
datory and  imperative;  but,  coming,  as 
thny  do,  at  the  end,  and  in  connection 
with  the  express  enumeration  of  oseless 
and  superflooDS  powers,  they  indicate  an 
intent  to  grant  or  withhold  Incldenta  of 
tbe  estate  already  given.  AssaldbyMBR- 
CDB,  C.  J.,  in  the  analogous  case  of  Bowl- 
by  V,  Thunder,  105  Pa.  St.  178:  "Not  a 
word  herein  indicates  an  Intention  to 
qoalifyorcbangetheabsolntedevlse  which 
he  bad  made  to  ber. "  The  language  is  no 
stronger  than  that  in  Jauretcfae  y.  Proc- 
tor, 48  Pa.  St.  466,  that  "she  Is  not  to  di- 
vest herself  of  what  I  may  leave  her,  until 
after  her  death;"  and  "at  the  death  of 
my  wife,  what  1  may  have  left  ber— that 
is  to  say,  the  residue— is  to  be  divided," 
etc.  "The  paramount  thought,"  says 
Chief  Justice  Woodward,  "  was  to  make 
bis  wife  absolute  owner  of    his    estate, 


and  he  expressed  this  thought  by  suffi- 
cient words.  But  tbe  particular  thought 
was  to  take  away  from  her  one  of  the  in- 
cidents ol  absolute  ownership;  in  other 
words,  that  he  would  grant  a  fee  with 
power  of  testamentary  dispoHltlon,  but 
would  withhold  the  power  of  alienation." 
And  this  endeavor  to  restrict  tbe  use  of 
the  property  was  held  inoperative.  So 
here  the  testator  gave  an  absolute  fee, 
with  express  powers  to  consume  or  con- 
vey. He  did  not  devise  tbe  unconsumecT 
residue  himself,  but  desired  his  wife  to  do 
80.  He  put  his  request  in  strong  words, 
ordinarily  importing  command,  but  so 
used  as  to  Indicate  only  an  Intent  not  to 
reduce  the  estate  previously  given,  but  to 
control  one  of  its  incidents.  Where  that 
is  the  intent,  no  words,  however  strong, 
amount  to  more  than  a  request,  which 
cannot  be  enforced  by  law.  Judgment 
reversed. 


(143  Fa.  St.  B84) 
DiEHL.  Y.  McCORMIOK. 

Appeal  of  Johnston  et  tU. 
iSupreme  Court  of  Permsylvania.  Oct  5, 1891.) 
Balb — Deuvbby— Whin  Title  FASSsek 
B.  contracted  with  D.  to  make  "and  de- 
liver on  the  cara  at  Canan  station,  or  in  sbeds  at 
that  point,"  60,000  bushels  of  charcoal.  The 
next  paragraph  of  the  contract  provided  that  C 
should  pay  8k  cents  per  hushel,  "delivered  on 
the  cars,  subject  to  inspection  and"  railroad 
weights,  payment  to  be  made  monthly  for  all 
coal  "shipped  the  preceding  month, "  for  which 
D.  should  bare  inspection  returns,  and  to  pay 
6  cents  per  bushel  on  all  coal  put  in  the  sheds 
the  preceding  month.  In  case  any  coal  should 
remain  in  the  sbeds  after  April  1,  1888,  D.  to 
load  it  when  shipped,  provided  B.  should  allow 
one-fourth  of  a  cent  per  bushel  for  doing  so.  D. 
was  to  furnish  a  suitable  bouse  for  storage,  to 
keep  the  stocked  coal  insuied  until  shipped,  and 
to  snip  at  least  half  between  March  1  and  De- 
cern bo;  SKI,  1887.  By  the  third  paragraph,  B. 
agreed  to  load  and  ship  the  stored  coal  at  any 
time  O.  should  require  before  April  1,  1888. 
Held,  that  the  first  paragraph  constituted  tbe 
entire  contract  on  B.'s  part  to  make  and  deliver 
the  charcoal,  all  rafereuoe  in  the  following  para- 
graphs to  shipments  being  incidental  only,  as 
Bearing  on  the  prioe  to  be  paid,  and  tbe  title  to 
the  coal  passed  to  D.  immediately  on  its  delivery 
In  the  sbeds. 

Appeal  from  court  of  common  pleas, 
Biair  county. 

Oeorge  A.  McOormick  and  Isaac  Diehl, 
trading  as  Diehl  &  Co.,  party  of  the  second 
part,  entered  Into  the  following  contract 
with  Levi  Burkett, party  of  tbe  first  part: 
"That,  for'  the  consideration  hereafter 
named,  the  said  party  of  the  first  part 
agrees  to  make,  •  •  •  and  deliver  on 
tbe  cars  at  Canan  station,  or  in  sheds  at 
that  point,  50,000  bushels  of  good,  mer- 
chantable charcoal,  •  »  •  between 
March  1  and  December  26, 1887;  the  said 
coal  to  be  delivered  on  cars  or  in  sheds, 
dry  and  in  good  condition.  •  •  •  In 
consideration  of  the  faithful  performance 
of  the  above,  tbe  said  Diehl  &  Co.,  of  the 
second  part,  agree  to  pay  to  the  said  Levi 
Burkett,  of  the  first  part,  the  sum  of  8^ 
cents  per  bushel  of  22  pounds  delivered  on 
the  cars,  subject  to  inspection  and  P.  R. 
K.  track  scale  weight.  Payments  to  be 
made  on  or  about  the  25th  of  each  month 
for  all  coal  shipped  the  preceding  montb» 
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for  which  the  parties  ot  the  second  part 
have  inspection  returns;  and,  further,  to 
pay  5  cents  per  bushel  on  aH  coal  put  in 
the  sheds  the  preceding  month.  In  case 
any  coal  remains  in  the  sheds  after  April 
1,  1888.  DIehl  &  Co.  are  to  load  it  when 
shipped,  provided  the  said  party  of  the 
first  part  desires  them  to  do  so ;  for  which 
service  the  said  Bnrkett  is  to  allow  them 
the  sum  of  one-fourth  cent  (%)  per  bushel  ol 
22  pounds.  »  •>  •  Diehl  &  Co.  are  to 
provide  a  suitable coal-huuse  *  •  •  for 
storing  the  charcoal,  and  to  keep  the 
stocked  coal  fully  insured  until  shipped, 
and  to  ship  at  least  one-half  of  the  prod- 
uct between  the  dates  March  1  and  De- 
cember 26, 1887.  In  addition  to  the  above, 
the  party  ot  the  first  part  agrees  to  load 
and  ship  the  charcoal  which  is  stored  at 
any  time  the  parties  of  the  second  part 
may  require  it  before  April  1,  18S8,  after 
which  time  the  loadinK  is  provided  for  as 
above."  A  similar  contract  for  40,000  bush- 
els of  charcoal  ^as  made  between  Dlebl 
&  Co.  and  Samuel  Burkett.  On  August 
27, 1887,  the  firm  of  Diehl  &  Co.,  which  was 
insolvent,  was  dissolved  by  the  death  of 
Diehl,  and  on  October  27, 1887,  A.J.  Ander- 
son was  appointed  receiver.  After  the 
death  of  Diehl,  McCormick,  as  surviving 
partner,  undertook  to  sell  to  D.  E.  Not- 
Iey,thecoal  which  the  Burketts  had  stored 
in  the  sheds,  and  on  which  nothing  had 
been  paid.  Nor  had  It  been  inspected  or 
weighed.  The  coal  was  sold  by  the  re- 
ceiver, and  the  money  brought  into  court, 
to  be  contested  for  by  the  opposing  claim- 
ants therefor.  Levi  and  Samuel  Burkett 
claimed  the  proceeds  on  the  ground  that 
the  relation  between  the  parties  to  the 
agreement  was  that  ot  vendor  and  vendee; 
that  the  agreements  were  executory ;  that 
there  was  no  final  delivery  of  the  coal 
made  by  them  to  Diehl  &  Co.  under  the 
agreements.  The  proceeds  were  claimed 
by  Notley  on  the  ground  that  the  agree- 
ments were  complete  upon  the  delivery  of 
tl)e  coal  on  the  cars  and  in  sheds ;  that 
the  coal  sodeliveredatbotb  places  was  the 
property  of  Dlebl  &  Co;  that  the  surviv- 
ing partner  ot  Diehl  &  Co.  had  the  right  to 
sell  and  transfer,  by  bill  of  sale,  all  the 
coal  remaining  in  the  sheds  at  the  time  of 
sale  to  Notley,  a  creditor  of  the  firm  of 
Diehl  &  Co.,  in  payment  of  partnership  In- 
debtedness, and,  having  done  so.  the  char- 
coal sold  by  the  receiver  was  his  property. 
Notley  afterwards  assigned  his  Interest  to 
Johnston,  Buck  &  Co.,  and  from  a  decree 
awarding  the  proceeds  of  the  coal  to  the 
Burketts  they. appeal.    Reversed. 

Shw uel  S.  Blair  and  A.  V  Barker,  for 
appellants,  Utevena  &  Oweas,  for  appel- 
lees. 

Mitchell,  J.  The  two  contracts  upon 
which  the  decision  must  turn  are  so  nearly 
alike  in  their  essential  parts  that  they 
may  be  treated  as  identical.  That  with 
Levi  Burkett  sets  out  the  date  and  the 
parties,  and  then  the  agreement  of  Burk- 
ett, the  vendor,  to  make  from  certain 
specified  wood,  "and  deliver  on  the  cars 
at  Canan  station,  or  in  sheds  at  that 
point,"  60,000  bushels  of  charcoal,  etc., 
"the  said  coal  to  be  delivered  on  cars  or 
in  aheds,  dry  and  in  good  condition, "  etc. 


The  next  paragraph  begins:  "In  consid- 
eration, "etc.,  "Diehl  &  Co.  agree  to  pay 
eight  and  one-fourth  cents  per  bushel,  de- 
livered on  the  cars,  subject  to  inspection 
and  P.  R.  R.  track  scale  weight. "  Pay- 
ment to  be  made  monthly  for  all  coal 
"  shipped  the  preceding  month,  for  which 
the  parties  of  the  second  part  [Diehl  & 
Co.]  h^ve  inspection  returns;  and,  fur- 
ther, to  pay  five  cents  per  bushel  on  all 
coal  put  in  the  sheds  the  preceding  month." 
Then  follow  provisions  as  to  loading  the 
coal  after  April  1.1888,  and  tor  wood  leave, 
and  then  that  Diehl  &  Co.  are  to  provide 
a  suitable  coal-house,  near  the  railroad 
station,  for  storiug  the  coal,  to  keep  the 
stocked  coal  fully  insured  until  shipped. 
and  to  ship  at  least  one-ball  the  product 
by  December  26, 1887.  This  completes  the 
second  paragraph,  and  then  finally,  in  a 
third  paragraph,  Burkett  agrees  to  load 
and  ship  the  charcoal  which  is  stored  at 
any  tlma  Diehl  &  Co.  may  require  it  before 
April,  1888,  after  which  the  loading  is  pro- 
vided for  in  preceding  paragraph.  This 
analysis  shows  that  the  first  paragraph 
constitutes  the  entire  contract  on  the  part 
of  Burkett  to  make  and  deliver  the  char- 
coal, and  the  second  paragraph  provides 
directly  only  tor  the  terms  of  payment ; 
and  all  reference  to  the  shipment  on  the 
?arB  is  incidental  only,  as  bearing  upon  the 
price  to  he  paid,  with  or  without  a  rebate, 
according  to  the  time  of  the  shipment. 
By  the  express  terms  of  paragraph  1,  the 
c6alwaB"to  be  delivered  on  oars,  or  in 
sheds,"  in  the  alternative;  and,  if  this 
were  the  whole  contract,  there  could  t>e 
no  question  that  either  mode  of  delivety 
would  be  complete  and  final,  and  pass  the 
title  to  the  vendee.  But  examination 
shows  that  It  is  the  whole  contract,  so  far 
as  relates  to  delivery,  except  as  to  the 
terms  of  payment.  The  full  price  is  to  be 
paid  each  mouth  tor  delivery  on  cars,  and 
partial  payment  each  month  for  delivery 
in  the  sheds.  But  the  title  to  the  charcoal 
is  not  affected  by  the  terms  ot  payment. 
It  might  be  sold  entirely  on  credit,  and  yet 
delivery  would  pass  the  title  as  effectually 
as  it  paid  for  in  full ;  nor  is  it  affected  by 
the  length  of  time  the  charcoal  may  re- 
main stored  in  the  sheds.  Diehl  &  Co. 
bind  themselves  to  ship  at  least  one-half 
before  December  26, 1887,  and  under  this 
stipulation  the  full  price  of  Sji  cents  on 
half  the  entire  product  would  become 
due  the  month  after  that  date,  whether 
shipped  or  not;  but  beyond  this  Diehl 
&  Co.  were  under  no  obligation  in 
regard  to  shipment.  Bnrkett  agreed  to 
load  on  the  cars,  on  request,  up  to 
April  1, 1888,  In  consideration  of  the  full 
price;  but  after  that  date  he  might  load 
on  request,  as  before,  or,  at  his  option, 
require  Diehl  &  Co.  to  do  so,  and  in  the 
latter  case  allow  them  a  rebate  of  one- 
fourth  ot  a  cent  per  bushel  from  the  stipu- 
lated price.  But  the  loading  on  the  cars 
by  Burkett  at  any  time  before  April,  1888, 
or  after,  was  not  a  right,  but  an  obliga- 
tion, additional  to  thedellvery  in  the  sheds. 
He  was  to  load  it,' but  only  when  be  was 
required  to  do  so, and  he  had  np  other  au- 
thority to  dispose  of  or  meddle  with  it  In 
any  way.  For  all  other  purposes  it  had 
passed  out  of  bis  hands.    But  there  was 
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no  obligation  on  Diebl  &  Co.  to  require 
him  to  load  It.  They  might  do  it  tbem- 
selveR  at  any  time,  II  they  chose,  without 
calling  on  Bnrlcett  at  all,  The  charcoal, 
when  delivered  in  the  sheds,  came  under 
the  control  of  Diehl  &  Co.  It  required  no 
further  identification  or  setting  apart. 
What  was  done  with  it  afterwards,  by 
way  of  loading  on  cars  or  othftrwise,  was 
not  part  of  the  delivery  to  Diehl  &  Co., 
but  of  delivery  by  them  to  thdrcnstomers. 
They  could  have  it  shipped  to  any  person, 
at  any  place,  in  any  quantity,  and  at  any 
time,  in  their  exclusive  discretion ;  or  they 
could  sell  it  to  any  customer  with  the 
rifcbt  to  remove  It  In  bis  own  way  and  at 
bis  own  time,  or  they  conld  let  it  remain 
whore  it  was,  stored  as  their  property  in 
their  sheds,  indefinitely.  A  delivery  which 
carried  such  dominion  and  exclusive  con- 
trol over  the  subject  of  it  was  a  complete 
delivery,  which  passed  the  title  to  the  ven- 
dee. That  the  shipment  on  the  cars  was 
to  be  "subject  to  Inspection  and  P.  R.  B. 
track  scale  weight"  does  not  affect  the  re- 
sult at  all,  tor  this  was  a  condition  of  the 
payment,  not  of  the  delivery.  It  was  a 
means  of  accurate  ascertainment  of  the 
quantity,  to  be  paid  for  at  the  fixed  price, 
and  what  was  to  be  done  was  not  by  the 
vendor,  but  by  or  on  behalf  of  the  par- 
chasers  and  for  their  benefit.  If  they  had 
chosen  to  accept  the  vendor's  accounts 
without  the  stipulated  Inspection,  tbey 
were  entirely  free  to  do  so;  and  such,  ap- 
parently, was  the  course  Intended  by  both 
parties  as  to  the  amount  of  coal  stored  In 
the  sheds  each  month;  for  no  provision 
is  made  for  the  ascertainment  of  the  quan- 
tity so  stored,  on  which  a  partial  pay- 
ment of  five  cents  per  bushel  was  to  be 
made.  That  the  precise  ascertainment  of 
the  quantity,  by  Inspection  and  track 
scale  weight,  subsequent  to  the  storage  In 
the  sheds,  would  not  prevent  the  passing 
of  the  title,  is  settled  by  Scott  v.  Wells,  6 
Watts  &  S.  357.  And  In  the  case  which  on 
Its  facts  cumes  closest  to  the  present,  (Gon- 
ser  v.SmIth,115Pa.St.  452,8  Atl.  Rep.770.) 
the  lumber  was  selected  in  piles,  marked, 
and  the  price  agreed  upon,  but  the  exact 
quantity  remained  open  for  future  ascer- 
tainment. This  court  held  that  the  defer- 
ring of  a  settlement  "until  the  quantity 
was  exactly  ascertained  upon  shipment 
was  of  no  consequence  in  the  way  of  pass- 
ing title."  That  case  would  In  fact  be  up- 
on all  fours  with  this,  were  it  not  that 
there  no  question  arose  as  to  the  right  of 
stoppage  in  transitu.  We  must  therefore 
consider  the  present  case  in  that  aspect. 

In  WInslow  v.  Leonard,  24  Pa.  St.  14, 
LowRiE,  J., speaking  of  this  class  of  cases, 
said  the  question  is  not,  has  the  title  vest- 
ed in  thevendee?  "buthasit  soahsolutely 
▼ested  as  to  take  away  the  lien  of  the  ven- 
dor for  unpaid  purchase  money,  or  bis 
right  to  stop  in  transitu  ?"  for  It  Is  con- 
.ceded  that  the  right  to  stop  may  exist  un- 
der certain  circumstances, though  the  title 
has  passed  for  all  other  purposes.  From 
the  many  statements  of  the  law  on  this 
point  Mr.  Benjamin  selects  that  by  Baron 
Farkb  In  James  t.  Griffin,  2  Mees.  &  W. 
633 :  "  The  actual  delivery  to  the  vendee  or 
bis  agent,  which  puts  an  end  to  the  trao- 
sitas  or  state  of  passage,  may  be  at  the 


vendee's  own  warehouse,  or  at  a  place 
which  he  uses  as  his  own,  though  belong- 
ing to  another,  for  the  deposit  of  goods, 
or  at  a  place  where  he  means  the  goods  to 
remain  until  a  fresh  destination  Is  com- 
municated to  them  by  order  from  himself." 
Ben].  Sales,  (6th  Anier.  from  3d  Eng.  £d. 
1889,)  §  124B.  Thislast  contingency,  which 
is  exactly  the  present  case,  was  expressly 
held  to  terminate  the  right  in  Dixon  v. 
Baldwen,6  East,175,in  wblchLordELLBN- 
BORODOHsald:  "It  the  transit  be  once  at 
an  end,  the  delivery  Is  complete,  and  tha 
transitns  tor  this  purpose  cannot  com- 
mence (ie  novo,  merely  because  the  goods 
are  again  sent  upon  their  travels  towards 
a  new  and  ulterior  destination.  •  »  • 
The  goods  had  so  tar  gotten  to  the  end 
of  their  journey  that  they  waited  for  new 
orders  from  the  purchaser  to  put  them 
again  in  motion,  to  communicate  to 
them  another  substantive  destination, 
and  without  such  orders  they  would  con- 
tinue stationary. "  This  has  been  accepted 
ever  since  as  an  accurate  and  authorita- 
tive statement  of  the  law.  See  the  cases 
summarized  in  Benj. Sales,  §§  1254-1258.  In 
our  own  cases,  the  language  of  Lord  Ellgk- 
BORODQH  was  borrowed  and  approved  In 
Boliu  V.  Huflnagle,  1  Rawle,  U;  Hays  v. 
MouiUe,  14  Pa.  St.  48;  and  expressly 
adopted  in  Cabeen  v.  Campbell,  30  Pa.  St. 
254,  where  It  Is  said  by  Stro.no,  J. :  "  When 
an  intermediate  delivery  occurs  before 
they  reach  their  ultimate  destination,  U 
the  party  to  whom  they  are  delivered  has 
authority  to  receive  them  and  give  them 
a  new  dpstinatlon  not  originally  in  tended, 
the  transltus  Is  at  an  end.  •  •  •  Xhe 
rule  may  be  stated  as  follows :  If  in  the 
bands  of  the  middleman  they  require  new 
orders  to  put  them  again  in  motion,  and 
give  them  another  substantive  destina- 
tion ;  if  without  such  new  orders  they 
must  continue  stationary,— then  thedeliv- 
ery  IS  complete,  and  the  lien  of  the  vendor 
has  expired.  This  Is  the  doctrine  of  Dixon 
V.  Bald  wen,  5  East,  175,  which  is  a  leading 
case,  and  such  is  the  recognized  law«f  this 
state. "  In  the  present  .case  there  was  nu 
middleman,  but  the  charcoal  was  deliv- 
ered and  stored  in  the  sheds  of  the  vendee. 
This  circumstance,  as  it  did  not  involve 
actual  custody  on  the  part  of  the  vendee, 
might  not  alone  be  decisive;  but  in  con- 
nection with  the  cardinal  tact  that  the 
charcoal  then  became  subject  to  the  ex- 
clusive control  of  the  vendee,  and  was  to 
remain  stationary  till  again  put  Inmotlon 
to  a  new  destination  by  his  order,  it 
brings  the  case  within  the  settled  rule.  It 
Is  clear,  therefore,  that  the  right  of  stop- 
page in  transitu  had  ended,  and  a  lortiori 
the  delivery  was  complete  for  all  other 
purposes.  Judguient  reversed,  and  dis- 
tribution reported  by  the  auditor  rein- 
stated. 


(143  Pa.  8t  293) 

LiLLiBRrooB  et  al.  v.  Lackawannji  Coai. 
Co.,  Limited. 

(Supreme  Cowrt  of  Penngylvanla.    Oct.  6, 1891.) 

CONVBTAITOK  0»  COAL  IiAND— RiOHTS  OV  PtTB- 
CHASBB. 

As  a  conveyance  of  "all  the  merchantalile 
ooal"  under  the  surface  of  certain  land,  "to  have 
and  to  hold  the  ooal  in  and  under  iiaid  land  unto 
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the  said  party  of  the  second  part.  Its  successors 
or  assigns,  until  the  exhaustion  thereof, "  is  a 
grant  In  fee-simple  ot  all  such  coal,  and  of  the 
space  occupied  by  it,  the  grantee  has  the  right 
to  carry  through  a  chamber,  or  tunnel  cut  in  the 
'  same,  other  coal  dug  out  of  an  adjacent  mine,  for 
the  purpose  of  taldng  It  out  through  an  opening 
in  land  of  his  own.  Stebbstt,  McCk)LLUi(,  and 
MiTCHBLL,  JJ.,  dissenting. 

Appeal  from  court  ot  common  pleas, 
Lackawanna  county ;  Fbsd  W.Gcnbteb, 
Judge. 

Bill  In  equity  by  O.  J.  LlUibrldge  et  al. 
to  restrain  the  Lackawanna  Coal  Com- 
pany, Limited,  from  carrying,  through  a 
tunnel  made  in  coal  conveyed  bycomplain-! 
ants  to  respondent,  other  coal  dug  out  ot 
an  adjacent  mine,  which  respondent,  was 
bringring  tu  the  surface  through  an  open- 
ing In  ito  own  land.  Demurrer  to  bill  sus- 
tained, and  complainants  appeal.  Af- 
flrMed. 

Joba  S.  Harding  and  Garrick  M.  Hard- 
■  iug,  tor  appellants.  Beary  A.  Knapp  and 
Everett  Warren,  tor  appellee. 

Green,  J.  It  Is  not  at  all  qnesttoned, 
but  Is  expressly  conceded,  by  the  learned 
counsel  for  the  appellants,  that  the  agree- 
ment between  these  parties  is  an  absolute 
sale  to  the  defendant  of  all  the  mercbant- 
anle  coal  underlying  the  tract  of  land,  in 
question,  and  that  the  surface  of  the  land 
and  the  minerals  beneath  It  may  be  dbi- 
'BBvered  in  title  and  become  separate  tene- 
ments. This  doctrine  has  been  so  fre. 
quently  decided  by  this  court,  and  In  such 
varying  circumstances,  that  a  mere  refer- 
■ence  to  some  of  the  leading  cases  will  be 
all  tliat  Is  necessary  tor  the  present  occa- 
sion. Caldwell  V.  Fulton,  81  Pa.  St.  475; 
Caldwell  v.  CopeIand,S7Pa.St.427;  Scran- 
ton  V.  Phillips,  5)4  Pa.  St.  15;  Sanderson  v. 
•City  of  Scranton,  105  Pa.  St.  469;  Railroad 
Co.  V.  Sanderson,  109  Pa.  St.  683, 1  Atl. 
Bep.  894. 

In  the  opinions  delivered  In  the  forego- 
ing and  other  cases,  we  have  emphatic- 
ally decided  that  the  coal  or  other  mineral 
beneath  the  surface  is  land,  and  is  attend- 
ed with  all  the  attributes  and  incidents 
gecnilar  to  the  ownership  of  land.  We 
ave  held  the  mineral  to  be  a  corporeal, 
and  not  an  incorporeal,  hereditament; 
that  the  surface  may  be  held  in  fee  by  one 
person,  and  the  mineral  also  In  tee  by  an- 
other person  that  the  mineral  may  be 
subject  to  taxation  as  land,  and  the  sur- 
face to  an  independent  taxation  as  land, 
when  owned  by  a  different  person ;  that 
possession  of  the  mineral  may  be  recov- 
ered by  ejectment,  and  title  to  it  may  be 
acquired  by  adverse  possession  under  the 
statute  ot  limitations,  though  not  by 
prescription,  because  it  is  not  an  Incor- 
poreal right.  In  short,  we  have  tor  near- 
ly half  a  century  Judicially  regarded  the 
ownership  of  mineral,  wberu  It  has  been 
properI.y  severed  from  the  surface,  as  the 
ownership  of  land,  to  all  intents  and  pur- 
poses. Said  Stronq.  J.,  in  Caldwell  v. 
Fulton,  supra:  "Coal  and  minerals  In 
place  are  land.  It  is  no  longer  Co  be 
doubted  they  are  subject  to  conveyance 
as  sach.  Nothing  is  more  common.  In 
Pennsylvania  than  that  the  surface  right 
should  be  In  one  man,  and  the  mineral 
tright  in  another.    It  Is  not  denied  In  such 


a  case  that  both  are  land-owners;  both 
holdsrs  ot  a  corporeal  hereditament." 
Woodward,  J.,  In  Caldwell  v.  Copeland. 
supra,  said:  "There  is  no  more  reason 
why  mines  in  another's  land,  whether 
opened  or  unopened,  may  not  be  held  by  a 
deed  duly  acknowledged  and  recorded, 
than  why  land.  In  its  most  ordinary  sig- 
niflcance,  may  not  be  so  held.  In  other 
words,  mines  are  lands,  and  subject  to 
the  same  laws  of  possession  and  convey- 
ance."  In  the  litigated  causes  the  con- 
tentions have  been  rather  upon  the  Inter- 
pretation and  legal  eftect  ot  tlie  Instru- 
ments under  which  the  questions  have 
arisen  Chan  upon  the  doctrine  itself.  No 
such  contention  arises  here,  as  counsel 
have  very  candidly  conceded,  what  was 
indeed  inevitable,  that  the  Instrument  b3- 
tween  the  present  parties  came  clearly 
within  the  adjudged  cases,  and  created 
an  estate  in  tee-simple  In  the  defendant  in 
the  coal  underlying  the  plaintiffs'  surface. 
It  includes  "all  the  merchantable  coal" 
under  the  surface,  "  with  the  sole  and  ex- 
clusive right  to  mine  and  remove  the 
same,"  and  with  this  habendum:  "To 
have  and  to  hold  the  coal  in  and  under 
said  land  unto  the  said  party  of  the  second 
part.  Its  successors  or  assigns,  until  the 
exhaustion  thereof  under  the  terms  of  this 
Indenture."  It  Is  not  possible  that  there 
can  be  any  question  that  this  is  an  abso- 
lute grant  in  tee-simple  of  all  the  coal  un- 
der the  surface  ot  the  tract. 

But  it  Is  contended,  with  great  earnest- 
ness and  ability  by  the  learned  counsel  for 
the  appellants,  that  nothing  more  than 
the  coal  passed  to  the  defendant  under 
the  agreement;  and,  as  to  the  chamber 
or  space  left  by  the  removal  ot  the  coal  un- 
der the  mining  operations  of  the  defend- 
ant, the  plaintiffs  were  still  owners  In  tee, 
or  reversioners,  with  a  right  which  could 
not  be  Invaded  by  the  defendant,  except 
fur  the  purpose  of  removing  the  coal  that 
underlaid  the  surface.  This  brings  us  to 
consider  the  precise  character  of  the  pres- 
ent proceeding,  and  the  particular  ques- 
tion that  arises  under  it.  The  proceeding 
is  a  bill  in  equity  to  restrain  the  defend- 
ant from  removing  coal  belonging  to  It 
on  another  tract  adjoining  this  tract  on 
the  north,  by  moving  the  same  through  a 
tunnel  or  way  made  by  the  defendant 
through  one  of  the  underlying  reins  nt 
coal  across  the  tract  to  the  other  land  of 
the  defendant,  200  feet  below  the  surface, 
of  considerable  breadth,  and  12  feet  In 
height.  It  Is  alleged  In  the  bill  that  this 
way  was  produced  by  the  mining  opera- 
tions ot  the  detandant  In  accordance  with 
the  contract,  and  that  the  defendant,  hav- 
ing acquired  the  adjoining  property  after 
the  agreement  with  the  plaintiffs  was 
made,  has  been  and  Is  taking  out  coal 
from  the  adjoining  tract  through  and 
over  this  tunnel  or  way,  and  this  is 
claimed  to  be  an  illegal  use  of  the  plain- 
tiffs' property,  which  they  ask  to  have  re- 
strained. The  argument  is  that  It  was 
not  within  the  intention  of  the  parties 
that  such  a  right  should  be  granted  or 
exercised,  and  that,  whether  it  was  or 
not,  the  plaintiffs  have  such  a  property 
in  the  chamber  or  space  left  by  the  mining 
operations  that  It  cannot  be  used  without 


Digitized  by 


Google 


ra.) 


LILLIBBIDGf;  l>.  LACKAWANNA  COAL  CO. 


1037 


tbeir  permlBSion.  Tbere  la  notbiD^  in  the 
ioBtrument,  or  In  tbe  clrcumetanceB  aar- 
rounding  it,  which  can  give  any  force  to 
the  argument  from  Intention.  We  can- 
not know  what  was  the  intention  of  the 
parties,  except  from  the  terms  of  their 
contract.  The  defendant  demurred  to 
the  blil  for  want  of  eqnlty.  No  testimony 
of  any  liind  has  been  taken.  The  bill 
makes  no  averment  of  any  intention  of 
either  of  the  parties,  but  simply  sets  out 
the  contract,  and  the  acts  of  the  defend- 
ant in  executing  its  terms.  Of  coarse, 
there  are  no  surrounding  facts  that  we 
can  consider.  Tbere  are  none  in  the  bill, 
oxcept  such  as  are  subsequent  to  the  con- 
tract, and  these  amount  only  to  an  alle- 
gation of  the  Hubseqacntly  acquired  inter- 
est of  the  defendant  In  the  adjoining  prop- 
erty, and  the  removal  of  coal  therefrom 
through  the  way  made  by  tbe  removal  of 
the  coal  under  the  tract. 

The  proposition  that  the  plaintiffs  have 
a,  fee  in  the  chamber  or  space  left  by  the 
removal  of  the  coal,  antagonistic  to  the 
right  of  the  defendant  to  use  it,  is  a  novel 
one.  No  authority  is  cited  to  support  it, 
and  it  seems  quite  incongruous  with  tbe 
admitted  ownership  and  estate  of  the  de- 
fendant in  tbe  coal  displaced.  Under  all 
tbe  decisions,  the  coal  in  place  was  abso> 
lutely  owned  in  fee-simple  by  the  defend- 
ant. In  a  state  of  nature  the  coal  neces- 
sarily occupied  space,  How  could  the  de- 
fendant own  the  coal  absolutely  and  in 
fee-simple,  and  not  own  the  space  It  occu- 
pied? Or  how  is  it  possible  to  conceive  of 
such  a  thing  as  the  ownership  of  the  space 
independently  of  the  coal  ?  If  the  coal  In 
place  is  a  part  of  the  very  substance  of  the 
soil,  more  corporeal  than  the  surface,  as 
was  said  in  Caldwell  v.  Fulton,  how  can 
tbe  law  regard  the  space  which  the  sub- 
stance occupies  as  other  than  the  sub- 
stance Itself?  Of  course,  such  an  idea  is 
Incapable  of  practical  application,  except 
upon  the  theory  that  the  coal  is  not  a  cor- 
poreal snbstance,  to  be  sold  and  delivered, 
but  that  only  an  incorporeal  right  to  re- 
move it  passes  to  the  grantee  under  a 
conveyance;  and  such  is  the  real  nature  of 
the  appellant's  argument.  It  could  not  l>e 
otherwise.  Certainly,  if  such  were  the 
nature  of  the  defendant's  right,  the  argu- 
ment and  the  authorities  cited  in  support 
of  it  would  be  applicable  and  of  controlling 
force;  but  it  is  a  sufflclent  reply  to  all  of 
them  to  say  that  all  tbe  decisions  are  di- 
rectly the  other  way,  and  that  they  all  es- 
tablish that  a  conveyance  of  the  coal  in 
lee  carries  everything  with  it.  Just  as  fully 
and  completely  as  a  conveyance  of  the  soil 
above.  We  said  in  Caldwell  v.  Fulton: 
"It  is  a  common  thing  in  the  pineral  dis- 
tricts of  Pennsylvania  for  the  surface  to 
belong  to  one  owner,  and  the  coal  which 
It  covers  to  another.  Both  the  surface 
and  the  coal  are  held  by  deeds,  executed 
and  delivered,  and  recorded  in  the  same 
manner;  and  tbere  Is  no  more  reason  for 
considering  the  coal  an  incorporeal  here- 
^ditament,  because  it  has  not  been  opened, 
than  there  is  for  considering  the  soli  such 
because  It  has  not  been  plowed.  8tlll 
less  reason  is  there  for  calling  it  an  incor- 
poreal hereditament  If  tbe  deed  happen  to 
describe  the  grant  as  a  right  to  enter,  dig, 


and  carry  away  all  tbe  coal,  instead  of  de- 
scribing the  coal  without  the  customary 
clrcumtocntion.  In  all  these  cases,  where 
the  right  rather  than  the  thing  is  de- 
scribed, nobody  Is  at  a  loss  to  know  what 
is  Intended  to  pass.  It  is  the  thing  that 
is  bonght  and  sold,  and,  when  that  is  a 
coal-bed,  it  is  an  abuse  of  language,  and 
an  unneceesarj'  application  of. legal  dis- 
tinctions, to  call  It  an  incorporeal  heredit- 
ament."  If,  then,  the  coal  in  place  is  a 
pure  corporeal  hereditament,  the  title  in 
fee-simple  to  which  passes  to  a  purchaser 
by  apt  conveyance,  there  would  be  no 
more  propriety  in  claiming  a  title  in  the 
grantor  to  the  space  it  occupies  than  there 
would  be  in  claiming  a  similar  right  in  a 
vendor  of  the  surface  to  the  space  devel- 
oped by  the  vendee  in  digging  the  cellar 
and  foundations  of  a  house.  We  are  al- 
together unwilling  to  adopt  any  such  view 
of  the  rights  of  the  parties  in  either  ot 
such  cases.  By  the  necessity  of  tbe  case, 
the  appellants  argue  that  the  defendant's 
right  in  the  chamber  or  way  is  only  an 
easement,  and  ^ben  cite  authorities  that 
an  easement  can  only  be  exercised  to  the 
extent  of  the  grant.  But,  as  we  have  al- 
ready seen,  this  is  in  direct  hostility  to  all 
the  authorities  on  that  subject.  It  the 
subject  be  further  considered  upon  prin- 
ciple, it  will  be .  found  difficult  to  under- 
stand that  any  property  right  of  the  ap- 
pellants is  invaded  by  the  action  of  the  de- 
fendant. Accordbig  to  the  averments  ot 
the  bill,  the  tunnel  or  way  is  cut  through 
a  vein  ot  coal,  200  feet  below  the  surface, 
and  is  12  feet  high,  and  it  extends  in  tbe  , 
vein  all  the  way  from  the  one  side  to  the  ' 
other  of  the  tract.  In  this  way  or  cham- 
ber the  plaintiffs,  as  owners  of  the  surface, 
have  no  right  or  title.  They  have  no  ac- 
cess to  It;  they  cannot  use  It;  they  are  in 
no  manner  obstructed  or  injured  by  It. 
Nor  can  we  understand  bow  they  are  or 
can  be  injured  in  any  other  way.  It  is  ot 
no  avail  to  say  generally  in  tbe  bill  that 
they  are  injured.  The  injury  must  be 
stated  specifically,  so  that  a  court  may 
know  what  it  is.  This  is  not  done,  and 
we  know  not  what  the  injury  complained 
Otis.  How,  then,  can  we  enjoin  the  de- 
fendant? We  are  asked  to  enjoin  against 
the  removal  of  coal  from  the  adjoining 
tract,  but  tbis  is  a  matter  with  which  the 
plaintiffs  have  no  concern.  They  do  not 
pretend  to  have  any  title  or  Interest  in 
that  coal.  They  ask  to  enjoin  removing 
that  coal  through  the  chamber  or  way 
made  by  the  defendant  through  its  own 

?roperty,  to-wlt.  the  coal  sold  to  them  by 
he  plaintiffs.  Why  or  for  what  reason 
should  we  do  this?  The  plaintiffs  would 
gain  nothing  which  they  do  not  now  have, 
if  we  did.  No  complaint  is  made  in  the 
plaintiffs'  bill  of  either  tbe  deprivation  or 
injury  of  any  right  growing  out  of  the 
contract.  The  plaintiffs  cannot  possibly 
use  any  part  ot  the  space  left  by  tbe  re- 
moval ot  the  coal,  and  hence  they  are  not 
obstructed  In  the  slightest  degree.  Tbe 
right  to  use  that  space  is  exclusively  In  the 
defendant,  and  that  use  Is  not,  and  cannot 
be,  questioned  by  the  plaintiffs.  It  is  not 
alleged  that  tbe  defendant  has  failed  to 
perform  anydut.v  imposed  upon  it  by  the 
contract.    We    are    bound     to    assume. 
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'  therefore,  that  all  the  coal  which  the  de- 
fendant agreed  to  take  out  or  pay  tor  each 
year  haa  been  taken  out  or  paid  for.  In 
no  clrcumstancea  would  the  case  be  a 
proper  one  tor  an  Injanctlon.  But  upon 
the  authorities  tlje  case  is  entirely  with 
the  defendant.  The  question  has  arluen  in 
several  cnses  In  the  British  courts,  and  the 
right  of  the  owner  of  the  coal  to  use  the 
tunnel  or  way  to  carry  other  coal  through 
it  than  that  underlying  the  land  of  the 
surface  owner,  has  always  been  affirmed. 
The  subject  is  thus  presented  in  Macswin, 
Mines,  (page  67:)  "The  owner  in  fee 
simple  or  tall,  of  lands  containing  mines 
or  quarries,  has  an  absolute  right  to  use 
them,  and  the  chamber  which  incloses 
them,  and  the  space  or  shell  which  the 
working  of  the  minerals  creates,  and  the 
subsoil  generally,  in  any  manuer  which  he 
thinks  proper;  and  where  the  owner  in 
fee-simple  of  lands  grants  them,  excepting 
the  underlying  mines,  he  has,  with  respect 
to  those  mines,  a  similar  right.  And  as, 
by  excepting  the  mines,  be  ipso  facto  ex- 
cepts the  chamber  which  incloses  them,  be 
has  a  similar  right  with  respect  to  that 
chamber,  and  with  respect  to  the  space  or 
shell  which  the  working  of  the  minerals 
creates.  The  containing  chamber  is  not 
purely  and  solely  a  species  of  property 
which  can  only  be  made  profitable  by  the 
removal  of  the  inclosed  minerals,  with  the 
incidental  rights  of  using  all  proper  means 
for  obtaining  them.  It  is  a  species  of 
property  which  is  as  free  as  other  proper- 
ty from  restrictions  as  to  its  mode  of  use. 
The  grantor  may  therefore  use  the  space 
ur  shell  created  by  his  previous  working 
of  the  inclosed  minerals  as  a  thoroughfare 
for  the  carriage  of  minerals  gotten  out  of 
his  adjoining  land;  and  if,  instead  of  work- 
ing the  inclosed  minerals,  and  then  ntilis- 
ing  the  space  or  shell  thereby  created,  he 
prefers  to  cut  a  passage  through  those 
minerals  tor  the  express  purpose  of  using 
it,  and  to  accordingly  use  it,  as  a  thorough- 
fare for  the  carriage  of  other  minerals,  he 
is  entitled  to  do  so. " 

In  Hamilton  v.  Graham,  L.  R.  2  H.  L. 
8c.  166,  there  was  an  exception  in  a  free 
charter  In  favor  of  the  duke  of  Hamilton 
and  his  heirs  of  all  the  coal  and  limestone 
within  the  lands  granted.  He  was  the 
owner  of  three  estates,  Olydesmili,  Cam- 
buslang,  and  Morrlstown,  and  one  Gra- 
ham had  become  the  owner  of  the  surface 
of  Cambuslang.  The  duke  leased  the  coal 
in  Ciydesmill,  and  a  portion  of  the  coal 
under  Mr.  Graham's  surface  in  Uambus- 
lang,  and  his  lessee  at  once  made  use  of  a 
passage-way  through  the  coal  underlying 
Graham's  surface,  for  the  conveyance  of 
other  coal  and  limestone  mined  from  the 
estates  of  Ciydesmill  and  Morrlstown, 
and  tills  coal  and  limestone  the  duke 
owned  by  virtue  of  the  reservation  or  ex- 
ception out  of  the  grant  of  the  surface. 
Mr.  Graham  brought  an  action  to  stop 
the  further  use  of  the  passage,  but  it  was 
held,  on  appeal  to  the  house  of  lords,  that 
this  was  a  rightful  use  of  the  passage. 
Lord  Wehtbuhy,  delivering  his  opinion, 
said:  "Yon  may  approach  it  laterally 
■from  another  estate,  for  the  purijose  of 
mining  the  minerals.  You  may  use  the 
Strata  which  you  have  reserved  to  your- 


self, or  rather  declared  to  remain  in  your- 
self. In  any  manner  consistent  with  own- 
ership. You  may  traverse  it  from  any 
adjoining  land  yon  have.  You  may  cre- 
ate a  road  or  tunnel  through  it,  and  yoo 
may,  through  that  road  or  tunoel.  carry 
either  the  minerals  or  any  other  proceeds 
of  an  adjoining  estate.  You  therefore 
have,  for  tliere  is  nothing  to  restrain  yoa, 
the  same  universal  right  and  unlimited 
power  of  enjoyment  of  the  estate  that  re- 
mains in  you,  as  you  had  antecedently 
to  the  grant  of  the  doialniutn  utile,  the  en- 
joyment of  which  that  grant  of  the  doml- 
ntuw  ut//einno  respect  impairs  or  affects." 
Lord  CoLONSAY  in  the  saraecase  said :  "It 
is  a  great  mistake  to  say  that  the  duke  has 
no  right  to  use  these  minerals  except  for 
the  purpose  of  bringing  them  to  the  sur- 
face. He  may  use  them  in  the  way  which 
Is  most  beneficial  to  hlmselt.  *  *  .* 
There  is  no  doubt  that  the  duke  of  Hamil- 
ton was  not  entitled  to  increase  the  bur- 
dens upon  the  servitude  on  the  surface  by 
bringing  the  minerals  from  the  other  prop- 
erty over  thesurtace.  The  surface  was  the 
servient  tenement,  and  the  minerals  un- 
der that  tenement  were  the  dominant  ten- 
ement in  regard  to  that  particular  right 
of  servitude.  But  the  principle  does  not 
apply  in  regard  to  the  right  of  property, 
and  to  say  that  he  is  carrying  the  miner- 
als through  the  property  of  the  pursaer  is 
another  mistake.  He  is  carrying  them 
through  his  own  property,  and  not 
through  the  property  of  the  pursuer  at  all. 
There  is  a  want  of  keeping  In  view  the 
distinction  between  the  right  of  property 
and  the  right  of  servitude  here,  which 
seems  to  me  to  have  led  to  an  erroneous 
Judgment  in  the  case.  I  conceive  that,  so 
long  as  there  is  any  of  the  mineral  prop- 
erty which  the  duke  of  Hamilton  has,  he 
is  entitled  to  use  any  of  that  property  in 
the  mode  which  is  must  beneficial  to  him- 
self."  The  lord  chancellor  also  said,  i^ 
ferring  to  Ills  opinion  in  the  case  of 
Proud  V.  Bates,  34  Law  J.  Ch.  406:  "As  to 
the  excepted  mines,  I  held  that  the  owner 
had  an  absolute  right  to  do  as  he  pleased 
with  them,  and  that  he  therefore  had  a 
right  to  carry  his  coals  through  them." 

In  this  last-mentioned  case  of  Proud  v. 
Bates,  a  lease  was  made  of  the  waste 
land  of  the  manor,  with  an  exception  of 
the  mines  and  quarries,  with  full  power 
to  mine  and  work  the  same.  A  way  avail- 
able for  the  carriage  of  minerals  lay  exclu- 
sively within  the  excepted  mines,  and  the 
lord  claimed  the  right  to  carry  through 
this  way  minerals  worked  on  other  prop- 
erty than  that  embraced  in  the  lease.  1'he 
court  held  that  he  had  an  absolute  right 
to  do  what  he  pleased  with  the  excepted 
mines  and  therefore  he  had  a  right  to  car- 
ry through  them  minerals  from  wherever 
gotten.  Vice-('hancellor  Wood,  in  deliver- 
ing bis  opinion,  said:  "Now,  whether  the 
word  '  mines'  be  used,  as  it  often  was,  in 
the  sense  of  minerals,— the  thing  dug  out 
of  the  mine,  or  that  which  contains  the 
minerals, — that  which  contains  cannot  be 
less  than  the  thing  contained;  and  there- 
fore there  is  no  doubt  that  the  whole  con- 
taining chamber  which  has  the  minerals 
is  'the  mine,'  and,  so  far  as  the  mines  are 
concerned,  there  can  be  no  question  that 
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they  are  altogether  oat  of  the  demise; 
and  ae  to  them  the  repreaentatlvoe  o{ 
the  lessee  are,  of  course,  entitled  to  use 
them  for  any  purpose  whatsoever,  and  at 
any  period.  Lord  Campbbll's  decision 
in  the  cause  of  Bowser  v.  McLean,  (2  De 
Gex,  F.  &  J.,)  ubi  supra,  in  this  court, 
completely  explains  what  the  right  view 
is.  He  says:  '  With  regard  to  copyholds, 
the  copyholder  has  the  whole  right  in 
him,  but  subject  to  the  right  of  the  lord 
to  work  the  mines ;  and  the  lord  cannot 
use  an  under-gronnd  way  for  the  purpose 
of  passing  through  any  portion  of  tbecopy- 
hold  premises.  But  as  regards  that  which  is 
excepted  out  of  the  demise  by  contract,  of 
course  the  owner  can  use  whatever  he  ex- 
cepts,just  in  unywayhemay  think  fit.'" 
In  Eardley  y.  Granville,  3  Oh.  Div.  82B, 
Jessel,  M.  R.,  says:  "If  a  freeholder 
grants  lands  excepting  mines,  he  severs 
bis  estate  vertically, y.  e.,he  grants  out  his 
estate  in  parallel  horizontal  layers,  and 
the  grantee  only  gets  the  parallel  layer 
granted  to  him,  and  does  not  get  any  un- 
derlying mineral  layer  or  stratum.  That 
underlying  stratum  remains  in  the  gran- 
tor. "  Referring  to  the  case  of  Hamilton  v. 
Graham,  be  said:  "I  decided  that  the 
same  law  applies  to  Scotland  which  ap- 
plies to  England.  In  a  case  like  that,  the 
word  'mines'  meant  subsoil  containing 
the  minerals,  and  not  merely  the  minerals 
themselves." 

The  appellants  reply  to  these  cases  by 
saying  they  were  cases  of  exceptions  out 
of  grants,  and  the  mines  reserved  or  ex- 
cepted were  the  property  of  the  grantors, 
and  never  were  conveyed ;  hence  they  held 
everything  not  granted  by  their  original 
title.  But  the  distinction  is  without  force. 
There  is  no  substantial  difference  between 
a  title  by  exception  out  of  a  grant  and  a . 
title  by  direct  grant  of  the  same  subject. 
In  the  case  of  an  exception,  the  grantor 
retains  the  whole  title  which  he  already 
holds;  and  in  the  case  of  a  direct  grant, 
the  grantee  holds  the  whole  title  granted, 
and  the  ownership  is  as  absolute  in  the 
one  case  as  in  the  other.  We  have  held 
that  a  grant  of  all  the  coal  underneath  a 
tract  of  land  is  an  absolute  conveyance 
in  fee-simple  of  all  the  coal,  and  no  greater 
title  than  that  could  be  acquired  by  an  ex- 
ception to  the  same  effect  in  a  grant  of 
the  surface.  The  books  make  no  distinc- 
tion. Thns  in  Washburn  on  Real  Proper- 
ty (volume  3,  p.  432)  it  is  said :  "As  an  ex- 
ception is  the  taking  of  something  out  ot 
the  thing  granted,  which  would  otherwise 
pass  by  the  deed,  it  may  be  said,  in  gen- 
eral terms,  that  It  ought  to  be  stated  and 
described  as  fully  and  accurately  as  If  the 
grantee  were  the  grantor  of  the  thing  ex- 
cepted, and  the  grantor  were  made  the 
£:rantee  by  the  exception. "  In  Bowser  v. 
McLean,  2  De  Gex,  F.  &.T.  415,  the  lord  chan- 
cellor said:  "lam  inclined  to  think  that 
a  mistake  has  been  committed  in  not  dis- 
tinguishing between  a  copyhold  tenement 
with  minerals  under  it,  and  freehold  leased 
land  with  a  reservation  of  the  minerals. 
or  freehold  land  where  the  surface  belongs 
to  one  owner  and  the  subsoil  containing 
minerals  belongs  to  another,  as  separate 
tenements  divided  from  each  other  ver- 


tically instead  ot  laterally.  It  this  bad 
been  such  freehold  land,  the  owner  of  the 
surface  could  not  have  complained  of  the 
making  or  of  the  excess  in  using  a  tram- 
way through  the  subsoil  "  In  Whitaker  v. 
Brown,  46  Pa.  St.  197,  we  held  that,  where 
a  deed  in  fee  of  land  was  made,  the  grant- 
or "saving  and  reserving,  nevertheless, 
tor  his  own  use  the  coal  contained  in  said 
piece  or  parcel  of  land,  together  with  free 
ingress  and  egress  by  wagon  road  to  haul 
the  coal  therefrom  as  wanted, "  the  saving 
clause  operated  as  an  exception  ot  the 
coal,  and  therefore  that  the  entire  and  per- 
petual property  therein  remained  in  the 
grantor.  The  whole  reasoning  of  the 
opinion  puts  the  case  upon  exactly  the 
same  footing  as  if  the  words  of  the  excep- 
tion had  been  contained  in  a  specific  grant 
of  the  coal;  and  Caldwell  v.  Fulton  and 
kindred  cases  were  cited  as  authorities  for 
the  ruling.  In  Maeswin,  Mines,  p.  68,  the 
author  says*  "Similar  principles  apply 
where  the  owner  grants  it  (the  surface) 
by  way  of  lease  excepting  the  mines,  or 
where  he  grants  the  mines  in  fee-simple 
and  excepts  the  surface."  In  Bainb; 
Mines.  "34,  the  author  says :  "  The  sever- 
ance ot  mines  is  usually  effected  by  excep- 
tions in  deeds  of  assurance,  which  trans- 
fer the  freehold  in  the  surface  and  reserve 
the  mines.  An  exception  is  distinguished 
from  a  reservation  by  its  being  part  of  the 
thing  granted,  and  in  existence  at  the 
time  of  the  grant,  while  the  latter  Is  a 
right  of  n^w  creation  arising  out  of  the 
subject  of  the  grant.  They  are  different 
in  legal  effect,  but  in  their  creation  'there 
is  no  magic  in  words;'  and, If  the  meaning 
is  clear^  either  of  the  above  expressions 
will  operate  for  the  purpose  designated. 
They  are  also  construed  exactly  In  the 
same  way  as  actual  grants.  In  either 
case,  the  law  favors  their  construction  by 
giving  them  all  proper  and  necessary  in- 
cidents." There  is  no  averment  in  the  bill 
that  all  the'coal  in  the  vein  has  been  taken 
out,  or  that  the  tunnel  is  opened  on  the 
bed-ruck  underneath  the  vein.  On  the 
contrary,  it  is  alleged  that  the  tunnel  has 
been  cut  through  the  coal,  by  which  we 
understand  It  is  in  the  very  body  or  sub- 
stance of  the  coal  which  was  bought  by 
the  defendant.  It  follows  hence  that  the 
tunnel  or  way  is  exclusively  within  the  de- 
fendant's own  property,  and  Is  subject  to 
such  use  as  any  owner  may-  desire  of  prop- 
erty belonging  to  himself.  Upon  the 
whole  case,  we  think  the  disposition  ot  It 
made  by  the  learned  court  below  was  cor- 
rect.   Judgment  af&rmed. 

Stebkett,  MgCollum,  and  Mitchell, 
JJ.,  dissent. 

~~~~^         a«  Pa.  St  404) 

Bbidgewater  Ferry  Co.  v.  Sharon 

Bridog  Co. 

(Supreme  Court  of  PennsylvwnAa.  Nov.  9, 1891.) 

Ebbotion  or  Bridqes — Injcrction — Febries. 

Act   April   29,  1874,  S  81,  (F.  L.    Pa.  78,) 

providiDK   that  no  bridge  or  ferry  company  caa 

exercise  Its  franchise  within  8,000  feet  of  any 

other  bridge  or  ferry  in  actual  nse,  is  repealed 

by  Act  April  17, 1876,  (P.  L.  Pa.  80.)  which  omits 

the  restriction  as  toother  oompanies  within  8,000 

feet  of  one  already  established;  and  a  ferry  com. 
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pany  organized  under  the  act  of  1876  cannot  en- 
join a  bridge  company  from  erecting  a  bridge 
within  8,000  feet  of  ito  ferry. 

Appeal  from  court  of  conimon  pleas, 
Beaver  county. 

Bill  lu  equity  by  the  Brldgewater  Ferry 
Company  against  the  Sharon  Brld^  Com- 
pany, praying  that  detendant  be  enjoined 
from  erecting  a  bridge  across  the  same 
stream  within  8,000  feet  of  the  terminal 
points  ot  complainant's  ferry.  Bill  dis- 
missed.   Complainant  appeals.    Affirmed. 

A.  H.  Clarke  and  Barton  &  Barton,  for 
appellant.  Henry Hice  and  John  M.  Bucb- 
anan,  for  appellee. 

MiTCBBLL,  J.  Whatever  might  be  the 
rights  of  the  complainant  at  common  law 
or  by  statute,  as  against  another  ferry 
company,  which  it  Is  not  now  necessary 
to  consider,  it  is  clear  that  its  rights 
against  the  defendant  bridge  company 
must  arise,  if  at  all,  from  the  act  of  April 
29, 1874,  (P.  L.  73.)  By  section  31  ot  that 
act,  "no  bridge  or  ferry  company  shall 
have  the  right  to  exercise  its  corporate 
franchise  within  three  thoasand  feet  of 
any  other  bridge  or  ferry  in  actual  use  at 
the  date  of  Issuing  letters  patent  to  the 
new  corporation ; "  and  by  section 32 "any 
ferry  company  »  •  •  shall  have  the 
right  to  erect  and  maintain  a  terry  «  •  • 
subject  to  the  rights  of  prior  occupants 
within  three  thousand  feet  of  the  point  at 
which  the  proposed  ferry  Is  tob&  located. " 
It  may  well  be  doubted  it  these  provisions 
were  meant  to  apply  except  as  between 
bridge  company  and  bridge  company,  or 
ferry  company  and  ferry  comitany ;  but  It 
is  unnecessary  to  determine  the  exact  con- 
Btrnctton  of  the  language  of  this  clause, 
as  the  limitation  of  distance  has,  so  far  as 
respects  the  present  case,  been  repealed. 
The  act  of  April  17, 1876.  (P  L.  30.)  is  a 
supplement  to  the  act  of  1874,  and  section 
Treads,  "Amend  section  31  so  as  to  read 
as  follows,  namely;"  then  giving  the 
amended  section,  numbered  81,  as  If  in  its 
regular  place  In  the  act,  introducing  wharf 
companies,  making  some  other  changes, 
and  entirely  omitting  the  restriction 
as  to  other  companies  within  8,000  feet. 
Then  follows  the  re-enactment  ot  sec- 
tion 32,  as  to  the  right  of  a  terry  com- 
pany to  erect  and  maintain  a  ferry  "sub- 
ject to  the  right  of  prior  occupants,"  but 
again  with  the  significant  omission  ot  the 
words,  "within  three  thousand  feet  of  the 
point  at  which  the  proposed  terry  is  to  be 
erected. "  These  uew  sections  are  substan- 
tial reconstructions  of  the  old  ones.  They 
are  complete  in  themselves,  and  leave  no 
doubt  whatever  that  they  were  Intended 
as  substitutes  for  the  others,  which  are 
thereby  repealed.  This  was  also  the  con- 
clusion reached  by  the  learned  master 
in  Braddock  Ferry  Co.'s  Appeal,  approved 
by  this  court,  3  Penny.  32.  There  was 
another  supplement  to  the  act  ot  1874 
passed  March  14, 1876,  (P.  L.  6,)  which  re- 
pealed the  limitation  of  3,000  feet  as  to 
bridge  companies  under  certain  circum- 
stances; and  It  Is  argued  that  this  stat- 
ute, which  retained  the  limitation  as  to 
ferries,  is  still  in  force.    But  It  is  a  conclu- 


sive answer,  em  well  suggested  by  the 
learned  judge  below,  that  the  act  of  14th 
March  had  become  a  part  of  the  act  of 
1874;  and  It  was  the  latter,  as  thus  amend- 
ed, that  was  again  amended  by  the  act  of 
17th  April,  1876.  In  tact,  it  would  seem 
that  the  legislature,  having  had  its  atten- 
tion called  to  the  Inconvenient-es  of  the  re- 
striction as  'to  bridges,  concluded,  when 
the  subject  again  came  before  it,  to  repeal 
the  restriction  altogether.  Appellant's 
charter  was  granted  1885,  under  the 
amended  act  ot  1876.  AH  its  rights  as  the 
first  or  prior  occupant  of  Its  ferry  are  pre- 
served to  it  by  the  terms  of  that  act,  but 
they  do  not  include  any  monopoly  or  ex- 
clusive right  within  3,000  feet,  or  any  other 
prescribed  distance;  and,  this  claim  thus 
failing,  there  is  no  evidence  that  any  ot  its 
rights  have  been  Infringed, or  that  theloss 
which  it  is  likely  to  suffer  Is  other  than 
the  inevitable  result  of  bTisiness  competi- 
tion and  improved  facilities  of  public  trav- 
el. The  learned  master  finds  that  the  ap- 
pellant's ferry  "was  not  in  actual  use  at 
the  time  ot  granting  letters  patent  to  the 
bridge  company,  to-wit,  llth  February, 
1888;"  but  he  also  finds  that  It  was  oper- 
ated during  1886  and  1887  from  about  April 
1st  to  December  15th,  and  that  in  the  win- 
ter months  "no  ferrying  was  done  In  eon- 
sequence  of  the  stream  being  frozen  and 
gorged  with  Ice."  We  could  not  concur 
with  this  conclusion.  The  temporary  In- 
terruption in  the  winter  by  vis  major 
would  not  be  such  h  going  out  of  actual 
use  as  to  forfeit  the  company's  rights  un- 
der the  statute.  This  point  does  not  af- 
fect the  present  case,  and  we  notice  it  only 
to  avoid  the  implication  of  approval, 
should  It  arise  in  a  case  where  it  would  be 
material. 


a«  Pa.  St  «» 
McCrea  v.  ScaooLrDiBT.  of  Pinb  Tp. 

{Supreme  Court  of  Pennsylvania.   Nov.  9, 1891.) 

DlBKISSAIi  OF  TBAOHIB — COMI>BN8A.TION. 

Under  Act  Hay  8,  1854,  t  33,  (P.  L.  6S1,) 
giving  a  board  of  school  directors  power  to  dis- 
miss a  teacher  for  incompetency,  negligence,  or 
immorality,  the  board  exercises  a  qua»l  judicial 
power;  and  where  it  In  good  faith  dismisses  a 
teacher  for  incompetency  she  cannot  recover  her 
salary  for  the  entire  term  on  the  ground  that  the 
dismissal  was  without  oause. 

Appeal  from  court  of  common  pleas, 
Allegheny  county ;  K  H.  Stowr,  Judge. 

Action  by  Mary  McCrea  against  the 
school-district  ot  Pine  township  tor  her 
salary  as  teacher  tor  a  full  term,  she  hav- 
ing been  discharged  tor  Incompetency  by 
the  school  board.  Judgment  tor  plaintllf. 
Defendant  appeals.    Reversed. 

Marcus  A.  Woodward,  for  appellant. 
C.  C.  Dickey,  tor  appellee. 

Clark,  J.  Under  the  twenty-third  sec 
tlon  of  the  act  of  May  8, 1864,  (P.  L..  621.)  a 
board  of  school  directors  has  the  power 
to  dismiss  a  teacher  In  its  employment 
for  Incompetency,  negligence,  or  Immoral- 
ity, and  this  power  was  expressly  reserved 
in  the  contract  in  suit.  In  Whitehead 
v.  School-Dlst.,  22  Atl.  Kep.  991,  (a  case 
from  Westmoreland  county,  heard  at  the 
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g resent  term,  and  not  yet  reported.)  we 
eld  that  a  board  of  school  directors,  as 
a  deliberative  body,  in  trusted  with  the 
KOTemment  o{  the  common  schools,  had 
jarlsdiction  under  the  act  to  pass  npon 
any  charge  of  tills  kind,  and  in  Its  deter- 
minations was  held  merely  to  the  exercise 
of  good  faith,  and  we  said,  in  substance, 
that  by  the  fact  of  his  employment  the 
teacher  submitted  himself  to  the  jurisdic- 
tion of  the  board  npon  any  charge  of  in- 
competency, cruelty,  negligence,  or  im- 
morality which  may  be  preferred  against 
him,  and  that  the  action  of  the  board,  if 
it  be  properly  entered  upon  the  minutes,  in 
the  form  and  manner  required  by  the  stat- 
ute, in  case  of  a  dismissal,  is  conclusive, 
unless  the  board  can  be  shown  to  have 
acted  oorruptly  3r  In  bad  faith,  or  to 
have  clearly  abused  its  powers.  The 
t>oard,  by  the  statute,  is  empowered  both 
to  employ  teachers,  and  for  any  one  of 
these  causes  to  dismiss  them.  It  wonid 
greatly  impair  the  government  and  effi- 
ciency of  the  common  schools  if  the  hon- 
est Judgment  and  discretion  of  the  board, 
exercised  in  good  faith,  could  be  reviewed 
and  reversed  by  a  jury.  Such  a  policy  would 
place  the  practical  management  and  con- 
trol of  the  schools  on  very  precarious  and 
uncertain  ground.  Every  consideration 
of  privatelnterest  or  of  public  policy  re- 
quires that  this  9uas/ judicial  power  of  the 
board  should  be  recognized.  The  abso- 
lute Impossibility  of  placing  the  jury  in 
the  position  of  the  school  board,  with 
the  school  and  Its  Instructor  before  them, 
demonstrates  the  fact  that  it  would  be 
unwise  and  impracticable  to  do  otherwise. 
Of  course,  as  suggested  by  the  superin- 
tendent of  public  Instruction,  (School  Laws 
of  Pennsylvania.  48,)  the  removal  of  teach- 
ers is  in  all  cases  to  be  very  cautiously 
effected.  The  law  specifies  the  causes  of 
dismissal,  and  it  is  alike  due  to  the  digni- 
ty of  the  board  and  the  rights  of  teach- 
ers that  no  one  should  be  displaced  except 
on  the  clearest  proof,  and  after  thorough 
investigation,  If  necessary.  And  it  is 
equally  true  that  n  teacher  wronged  in 
this  respect— that  is  to  say,  through  fraud 
or  oppression— may  seek  redress  by  suit 
against  the  members  of  the  board  for 
damages;  but  the  control  and  govern- 
ment of  the  schools  Is  given  to  the  board 
of  directors,  who  have  peculiar  opportu- 
nities of  judging,  and  their  action,  if  tak- 
en in  good  faith,  is  final.  This  board  of 
school  directors  investigated  the  charge  of 
incompetency,  by  personal  visitation  of 
the  school  in  their  official  capacity,  and 
decided  the  question,  in  the  teacher's  pres- 
ence, upon  their  own  knowledge  of  what 
they  saw  and  heard.  The  decision  of  the 
board  to  dismiss  was  regularly  entered 
upon  the  minutes,  In  the  form  prescribed 
by  the  sta tute,  and  the  minutes  were,  of 
course,  the  proper  evidence  of  the  fact.  In 
this  view  of  the  case  it  is  plain  that,  in 
the  absence  of  an.v  evidence  that  the  mem- 
bers of  the  board  acted  corruptly  or  In 
bad  faith,  or  that  they  were  guilty  of  any 
clear  abuse  of  their  powers,  the  jury 
should  have  been  Instructed,  at  the  de- 
fendant's request,  to  find  for  the  defend- 
ant. The  judgment  is  reversed. 
y.22A.no.23— 66 
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CBJivm  T.  Gahbbia  Iron  Co. 

{Supreme  Court  of  Pennsylvania.   Nov.  9, 1891.) 

CONTHACT  or  HiRINQ — ^COUPBNSATION — PaBOL  EVI- 
DENCE—DoCUMBNTAKT  EVIDBXCB. 

1.  Plaiotifl  teaUfled  that  In  contemplation  of 
the  absorption  (afterwards  consummated)  of  the 
G.  B.  Co.,  of  which  he  was  manager,  by  ttie  C. 
L  Co.,  H.,  who  was  president  of  the  former  and 
manager  of  the  latter,  agreed  with  him  that  he 
shonld  thereafter  condnot  the  one  as  a  branch  of 
the  other  at  an  increased  salary;  that,  npoo 
U. 's  death,  the  president  of  the  C.  L  Co.  said 
the  agreement  was  all  right,  and  promised  to  pay 
what  was  due  thereunder;  and  that  a  poruon 
was  paid.  The  books,  kept  under  plaintiff's  su- 
pervision, showed  that  he  was  monthly  credited 
with  his  salary  at  the  former  rate.  He  testified 
that  this  was  done  under  an  understanding  be- 
tween M.  and  him,  and  In  acuordance  with  a 
gractice  that  prevailed  as  to  certain  employes, 
aoh  practice  was  admitted,  but  that  plaintiff 
came  within  it,  and  all  his  other  statements, 
were  denied.  Held,  in  an  action  for  salary  in 
arrear  in  consequence  of  said  increase,  that  the 
evidence  was  sufScient  to  support  a  verdict  for 
plaintiff. 

3.  The  entries  in  said  books  did  not  make  the 
contract  a  written  one,  and  incapable  of  parol 
proof. 

8.  A  letter  (as  to  said  agreement)  written 
by  U.  to  a  third  person  several  months  thereafter, 
and  while  plaintiff  was  performing  his  duties 
thereunder,  v7as  inadmissible  as  evidence,  since 
it  constituted  no  part  of  the  rea  gegtas. 

Appeal  from  court  of  common  pleas, 
Cambria  county. 

AMuwpslt  by  Philip  E.  Chapln  against 
the  Cambria  Iron  Company  to  recover 
arrears  of  salary.  From  a  judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

P.  C.  Koox  and  J.  P.  Linton,  for  appel- 
lant. John  B.  Orvls  and  W.  Horace  Rose, 
for  appellee. 

Glare,  J.  It  seems  to  be  the  undispntecl 
evidence  in  this  case  that,  at  the  time  of 
the  contract  of  the  7th  February,  1881,  be- 
tween Daniel  J.  Morrell  and  Philip  E.  Cha- 
pln, the  said  Daniel  J.  Morrell  was  presi- 
dent of  the  Gautler  Steel  Company,  Limit- 
ed, and  also  manager  of  the  Cambria  Iron 
Company,  and  that  throughout  the  entire 
negotiations  the  absorption  of  the  former 
company  by  the  latter  was  In  contempla- 
tion of  the  parties.  It  Is  further  conceded 
that  on  the  let  day  of  March,  1881,  when 
Chapln  entered  npon  the  performance  of 
his  duties,  what  had  previously  been  in 
contemplation  was  accomplished,  and 
from  thenceforth  the  Gautler  Steel  Com- 
pany, Limited,  which  was  a  mere  partner- 
ship, was  merged  in  and  was  to  be  con- 
ducted as  the  Gautler  Steel  Department  of 
the  Cambria  Iron  Company.  It  is  true- 
that,  as  a  matter  of  bouk-koeplng,  and 
for  convenience  in  settling  and  adjusting 
the  accounts,  the  name  of  the  Gantier 
Steel  Company,  Limited,  was  preserved 
or  retained  upon  the  books,  and  the  busi- 
nessconducted  in  that  form  until  thelstof 
July  thereafter,  when  the  name  and  oper- 
ations of  the  limited  partnership  ceased, 
and  the  busineHS,  according  to  the  plan  In 
contemplation,  wasconducted  as  a  depart- 
ment of  the  Cambria  Iron  Company.  In 
whatever  name  or  form  the  business  was 
conducted  from  the  1st  March,  1881,  the 
entire  plant  from  that  date  was  owned  by 
and  was  conducted  tor  the  Cambria  Iron 
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Company.  The  contract  would  seem  to 
have  been  made  with  Bpecial  reference  to 
a  future  event,  which  occurred  precisely 
as  anticipated.  The  foundation  of  the  ac- 
tion is  therefore  not  apon  the  allegations 
that  Chapln  was  employed  by  the  Gautier 
Steel  Company,  Limited,  but  by  the  Cam- 
bria Iron  Company,  for  which  the  services 
were  in  fact  rendered. 

The  plaintiff's  statement  of  claim,  is  per- 
haps open  to  criticism  for  its  want'ol  per- 
spicuity and  clenmess,  but,  as  there  was 
no  demurrer,  after  a  trial  on  the  merits, 
verdict,  and  judgment,  no  defect  would  be 
fatal,  unless  it  is  shown  to  have  injuri- 
ously affected  the  trial.  The  proper 
amendment  will  be  considered  to  have 
been  made.  Iron-Works  v.  Barber,  118 
Pa.  St.  19,  12  Atl.  Rep.  411.  The  theory  of 
the  plaintiff's  case  is  that,  although  be  re- 
ceived oRly$7,U00  annually  as  superintend- 
ent In  the  closing  up  of  the  Gautier  iSteel 
Company,  Limited,  and  afterwards  as  su- 
perintendent of  the  Gautier  Steel  Depart- 
ment, as  shown  by  the  books,  yet  the 
agreement  was  that  he  was  to  receive 
f 3,000  more  directly  from  the  Philadelphia 
offlce;  that  his  actual  salary  was  $10,000; 
and  although  his  account  for  services  iu 
the  Johnstown  office  was  kept  under  his 
own  supervision  upon  the  basis  of  a  sal- 
ary of  97,000,  and  monthly  vouchers  were 
made  out,  and  credits  of  9583.33  regularly 
entered,  all  this  was  done  in  pursuance  of 
a  mutual  understanding  to  that  effect  be- 
tween him  and  Daniel  J.Morrell,  the  man- 
ager of  the  company  at  the  time  of  his 
original  employment,  of  which  the  board 
of  directors  had  notice;  and  that  this 
agreement  was  according  to  the  practice 
of  the  company  with  reference  to  a  cer- 
tain class  of  Its  employes.  The  company 
does  not  deny  that  to  some  extent  this 
practice  did  prevail  with  respect  to  cer- 
tain of  the  officers  and  employes  of  the 
company,  especially  those  drawing  the 
highest  salaries;  but  it  is  denied  that  this 
practice  was  at  any  time  applied  to  the 
plaintiff.  Mr.  Chapln's  testimony,  how- 
ever, is  to  the  effect  that  such  was  the 
agreement  with  Mr.  Morrell,  and  that,  In 
pursuance  of  that  agreement,  one  thou- 
sand or  two  thousand  aollars  was  actually 
paid  to  him  from  the  Philadelphia  offlce. 
Hefurther  testlfled  that  after  Mr.  Morrell's 
decease,  when  he  called  the  matter  to  the 
attention  of  Mr.  Townsend,  the  president 
of  the  board,  Mr.  Townsend  admitted 
that  Mr.  Morrell  had  told  him  of  the 
agreement,  and  that  he  promised  pay- 
ment would  be  made  In  accordance  with 
its  terms.  He  says:  "I  saw  Mr.  Towns- 
end  in  the  spring  of  1883  with  reference  to 
the  balance  due  nie  as  general  superin- 
tendent of  the  Gautier  department.  It 
was  the  first  time  I  brought  the  matter 
to  his  attention  in  the  spring  ut  1883,  after 
my  second  year  had  expired.  I  told  him 
what  my  agreement  was  with  Mr.  Morrell 
In  Cleveland, — what  Mr.  Morrell  had 
agreed  to  pay  me;  and  he  said  It  should 
be  all  right;  and  he  also  said  at  that  time 
that  he  understood  it.  Mr.  Morrell  had 
informed  him,  although  Mr.  Morrell  didn't 
advise  him  in  his  letter,  when  he  wrote 
him  of  my  coming,  ot  the  amount  of  my 


salary. "  In  another  part  ot  his  examina- 
tion, speaking  of  the  same  conversation, 
he  says:  "He  [Mr.  Townsend]  admitted 
the  agreement  perfectly,  and  suld  that  the 
amount  would  be  paid.  He  gave  me  a 
thousand  dollars  on  that  account  on  the 
31st  May,  1882.  He  had  a  memorandum, 
at  the  time  I  called  attention  to  it,  ol  the 
amount." 

Undoubtedly  the  entries  apou  the  books 
of  the  Gautier  Steel  Company,  Limited, 
and  of  the  Gautier  Steel  Department,  to- 
gether with  the  accounts  transmitted  to 
Mr.  Townsend,  and  the  letters  and  vouch- 
ers referred  to  in  the  defendant's  first 
point,  were  not  only  evidence,  but  strong 
evidence,  from  which  the  jury  might  infer 
the  existence  of  a  contract  on  the  part  of 
Mr.  Chapln  to  perform  the  duties,  of  su- 
perintendent at  a  salary  of  97,000,  but 
these  various  Items  of  proof  did  not  in 
any  proper  sense  constitute  a  written  con- 
tract which  could  not  be  varied  or  affect- 
ed by  parol  proof.  They  undoubtedly 
furnished  strong  proof  of  a  contract  to 
serve  as  superintendent  at  a  salary  of  97,- 
000,  but  there  was  other  proof  to  a  differ- 
ent effect,  which  the  jury  was  not  at  liber- 
ty to  disregard.  In  determining  what  the 
contract  was,  the]ui-y  was  bound  to  con- 
sider, not  a  part  of  theevidence,  but  all  the 
evidence  on  the  subject.  If  Mr.  Chapln's 
testimony  is  believed,  especially  in  view  of 
the  admitted  practice  of  the  company, 
these  book-entries,  vouchers,  letters,  etc., 
were  In  great  measure  consistent  with  his 
theory  of  the  case,  for  doubtless  the  ac- 
counts, vouchers,  etc.,  covering  the  sala- 
ries of  all  those  who  received  additional 
sums  from  the  Philadelphia  offlce,  were 
in  the  same  condition.  The  exact  nature 
of  the  contract  between  the  parties,  and 
the  amount  of  the  plaintiff's  annual  sal- 
ary, upon  a  consideration  of  the  accounts 
as  they  were  kept,  the  vouchers,  receipts, 
letters,  and  generally  upon  a  consider- 
ation ot  all  the  evidence  in  the  cause,  oral 
or  writt«n,  tiearing  upon  that  question, 
was  for  the  jury.  That  the  negotia tions 
between  the  Cambria  Iron  Company  and 
the  Gautier  Steel  Company,  Limited,  were 
incomplete  at  the  time  ot  the  contract  be- 
tween Morrell  and  Chapin  is  immaterial, if 
the  employment  was  in  view  of  the  con- 
summation of  that  event,  and  to  provide 
a  superintendent  when  It  should  occur. 
Besides,  it  is  clear  that  no  services  of  any 
character  were  at  any  time  rendered  by 
Chapln  for  the  Gautier  Steel  Company, 
Limited,  nor  does  it  seem  to  have  been  In 
contemplatioin  that  be  would  render  serv- 
ice to  that  company;  for,  as  we  have 
said,  on  the  very  day  he  entered  into  his 
employment,  the  Gautier  Company  was 
merged  in  the  Cambria  Iron  Company, 
and  thereafter,  except  as  a  mere  matter  of 
book-keeping,  had  no  existence.  It  is 
true  that  the  employment  of  a  superin- 
tendent by  the  manager  was  subject  to 
the  approval  of  the  board  of  directors, 
but  If,  in  recognition  of  the  terms  alleged, 
a  portion  ot  this  extra  salary  was  actual- 
ly paid  to  Mr.  Chapin  from  the  Philadel- 
phia office,  and  Mr.  Townsend,  the  presi- 
dent, to  whom  frequent  statements  show- 
ing the  balance  ol  salary  due  are  said  to 
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have  been  rendered,  "admitted  the  agree- 
ment perfectly,"  saying  the  "amount 
would  be  paid,"  the  Jury  might,  under  the 
admitted  practice  of  the  company  in  this 
respect,  readily  infer  that  Mr.  Morrell's 
fiontract  had  been  approved.  Of  course 
all  these  statements  of  Mr.  Chapln  were 
strongly  denied,  but  the  mere  denial  was 
not  enough  to  withdraw  that  question 
from  the  jury.  It  is  the  peculiar  province 
of  the  Jury  to  determine  the  veracity  of 
the  witnesses,  and  settle  the  conflicts  in  the 
evidence.  We  are  of  opinion  that  the  case 
was  very  carefully  considered  by  the  court 
below  in  the  general  charge  and  in  the 
answers  to  the  points.  The  qaestions  of 
fact  Involved  were  fully,  fairly,  and  impar- 
tially submitted,  and,  if  the  plaintiff  has 
any  right  to  complain,  it  Is  of  the  jury, 
and  not  of  the  court.  Nor  was  there  any 
error  in  excluding  the  letter  of  Daniel  J. 
Morrell  to  Dr.  Wurts,  dated  May  4,  1881. 
It  was  written  long  after  the  contract 
was  complete,  and  after  Chapln  had  act- 
ually entered  upon  his  employment.  It 
was  no  part  uf  the  res  geatse.  The  trans- 
action was  complete,  and  the  negotia- 
tions ended.  The  contract  had  been 
closed,  and  the  rights  of  the  parties  flzed, 
for  two  months  and  more  before  the  letter 
was  written.    The  judgment  is  afllrmed. 


(i«  Pa.  St.  «S) 

Commonwealth  v.  Dicrkn. 
(Swi/reme  Court  of  PenntyVoania.   Nov.  9, 1891.) 

OBSTBUCTIHO  HIGHWAT— PDBLIO  NCIgANGB— Db- 
FBNSB8. 

1.  On  a  trial  for  maintaining  a  public  nui- 
sance by  obatruotlnfr  a  highway,  defenaant  cannot 
show  that  the  actually  traveled  road  does  not 
conform  to  the  plan  of  the  road  as  established  by 
thb  viewers,  if  it  appears  that  the  road  as  trav- 
eled was  laid  out  by  the  supervisor. 

2.  One  who  builds  a  fence  on  a  traveled  high- 
way is  guilty  of  maintaining  a  public  nuisance, 
though  he  honestly  believes  the  fence  to  be  on 
his  own  land.  . 

8.  Where  the  order  confirming  the  report  of 
viewers  appointed  to  change  the  road  does  not  des- 
ignate the  widtn  of  the  road  as  changed,  and 
the  supervisor  in  laying  out  the  road  falls  to  con- 
form to  the  plan  reported  by  the  viewers,  bat  the 
road  as  laid  out  is  traveled  for  many  years,  it  is 
no  defense  to  an  indictment  for  obstructing  it 
that  the  obstruction,  though  on  the  traveled  por- 
tion Ot  the  road,  is  not  on  the  road  as  established 
by  the  viewers. 

Appeal  from  court  of  quarter  sessions, 
Westmoreland  county;  Edward  M.  Pax- 
BON,  Judge. 

J.  Charles  Dicken  was  indicted  and  con- 
victed for  maintaining  a  public  nulsanoe 
by  obstructing  a  public  highway.  Defend- 
ant appeals.    Affirmed. 

The  road  In  question  was  an  ancient  and 
common  highway.  In  1875  an  order  was 
made  by  the  court  of  quarter  sesnions 
that  the  road  be  vacated  and  cupplied 
between  certain  points.  In  confurmlty 
with  this  order,  the  viewers  appointed 
went  on  the  ground  and  viewed  the  road. 
They  entered  Into  an  agreement  with  the 
land-owners  concerning  Its  location,  but 
the  order  confirming  their  report  failed 
to  mention  the  width  of  the  road,  and 
the  supervisor  laid  it  out  on  a  line  some- 
what different  from  the  plan  returned  by 
the  viewers.    The  road  as  laid  out  was 


traveled  till  1800,  when  defendant  erected 
a  fence  on  part  of  it.  The  speciflcations 
of  error  referred  to  in  the  opinion  were  as 
follows:  "(1)  The  court  erred  in  not  ad- 
mitting the  testimony  of  the  defendant  in 
the  following  case:  'Defendant  proposes 
to  state  to  the  jury  that  when  the  view- 
ers came  upon  the  ground  to  vacate,  alter, 
and  change  the  public  road  in  1875,  under 
the  order  of  court  issued  to  them  for  that 
purpose  in  my  presence,  my  father,  Jesse 
Dicken,  the  owner  of  the  tract  of  land 
upon  one  side,  agreed  to  release  ten  feet 
of  his  ground,  and  did  release  ten  feet ;  to 
be  followed  by  evidence  showing  that  the 
road  was  laid  out  and  opened  in  con- 
formity therewith  by  the  building  of  line 
fences  upon  each  side  by  the  owners  of 
the  respective  proijertles,  designating  the 
width  of  the  road,  to-^t,  thirty  feet.' 
Answer.  This  offer  was  refused  by  the 
court  forthe  following  reasnus:  '  Objected 
to  for  the  reason— F/rst,  that  the  viewers 
had  no  power  to  fix  the  width  of  theroad; 
second,  because  they  did  not  fix  the  width 
of  the  road  ;  third,  because  the  court  never 
fixed  the  width  of  this  roud,  and  it  could 
not.be  fixed  by  agreement  of  the  land- 
owners on  either  side;  the  court  having 
failed  In  the  order  of  conformation  to  fix 
the  width  of  the  road,  the  order  of  coi^- 
forroation  was  a  nullity;  the  road  never 
could  be  opened,  because  no  width  was 
ever  fixed.  It  is  further  objected  to  be- 
cause, if  the  question  be  comi)etent  at  all, 
the  record  its. if  is  the  best  evidence;  parol 
testimony  of  the  witness  is  Incompetent.' 
(2)  The  court  erred  in  affirming  the  third 
point  of  the  commonwealth,  which  is  as 
follf)ws:  '(3)  If  there  is  any  obstruction 
of  the  traveled  road  between  the  Qallagber 
line  and  the  western  boundary  of  the 
Dicken  farm  by  reason  of  this  new  fence 
erected  along  the  Dicken  land,  then  the 
defendant  Is  guilty,  and  ought  to  be  con- 
victed.' A.  This  point  we  affirm.  If  yuu  find 
as  a  fact  that  this  fence  was  constructed 
by  Mr.  Dicken,  or  at  his  instance  or  re- 
quest, and  that  the  fence  Is  an  encroach- 
ment on  the  road.  (3)  The  court  erred  in 
refusing  the  ninth  point  of  the  defendant, 
which  is  as  follows:  '(9)  That  it  the  jury 
believe  that  the  fence  does  not  encroach 
upon  the  road  as  designated  by  the  view 
and  report  at  No.  8,  November  term,  1875, 
in  the  quarter  sessions  of  Westmoreland 
county,  lie  cannot  be  convicted,  nor  If 
they  have  any  reasonable  doubt  of  the 
same.'    A.  This  point  we  refuse." 

W.  D.  Moore.  Etcher  &  Cj'era,and  Denna 
C.  O/eden,  for  appellant.  Curtis  H.  Gregg, 
Dlst.  Atty.,  Moorhead  A  Bead,  and  O.  D. 
Albert,  for  the  Commonwealth. 

Prr  CniUAM.  The  appellant  was  In- 
dicted and  convicted  in  the  court  below 
for  maintaining  a  nuisance  by  the  obstruc- 
tion of  a  public  highway.  Hf  erected  a 
fence  upon  what  the  jury  have  found  to 
be  a  part  of  the  public  highway.  That  he 
did  so  upon  the  honest  belief  that  the 
fence  was  upon  his  own  gronnd  is  very 
clear.  The  trouble  probably  arises  from 
th'efact  that  the  road  on  the  gronnd — 
the  visibly  traveled  ground — does  not  con- 
form in  all  respects  to  the  road  as  shown 
npon  the  plan  as  returned  by  the  jury  ap- 
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pointed  to  straighten  it.  His  contention 
may  be  trae  tliat  the  super  visor  has  not 
{ollufved  the  plan  accurately,  and  that 
the  road  ought  to  be  somewhere  else. 
Bnt  we  cannot  decide  such  a  question  In 
this  proceeding.  If  it  was  not  properly 
located,  there  is  an  orderly  way  to  have 
any  such  error  corrected.  Bqtthetrav- 
«led  ruad,  as  laid  out  by  the  township 
authorities,  cannot  be  interfered  with 
by  placing  an  obstruction  thereon.  The 
Inconveniences  to  the  public  by  permit- 
ting such  a  course  are  obvious.  We  there- 
fore thinlc  the  learned  judge  below  was 
right  in  rejecting  the  testimony  referred  to 
in  the  first  apeclflcation.  It  would  not 
have  thrown  any  light  upon  thecase.  The 
-queation  was  one  of  the  obstruction  of 
the  traveled  road.  We  think  the  com- 
monwealth's third  point  was  properly 
affirmed,  and  fbe  defendatat's  ninth  point 
was  properly  rejected.  Judgment  af- 
firmed. 


Appeal  of  Waltbbb. 
{SupreTM  Court  ofPenntyVoania.  Nov.  9, 1891.) 

Appeal  from  court  of  common  pleas,' Al- 
legheny county 

Appeal  of  Jacob  H.  Walters  from  the  de- 
cree of  the  court  of  common  pleas,  dismiss- 
ing  his  exceptions  to  the  report  of  the 
auditor  In  the  matter  of  the  voluntary  as- 
signment of  the  PennBank  to  Henry  War- 
ner, and  in  confirming  the.  distribution 
made  by  the  auditor,  and  petition  for  dis- 
tribution of  the  assets  of  said  bank. 

Isaec  S.  Van  Voorbia,  for  petitioners.  H. 
A.  Miller,  for  Henry  Warner,  assignee. 

Per  Curiam.  And  now,  November  9, 
1891,  the  petition  of  Emma  D.  Reed,  ad- 
mluistratrix,  etc.,  and  others,  is  presented 
In  open  court,  and  upon  due  consideration 
thereof  it  is  ordered,  adjudged,  and  decreed 
that  Henry  Warner,  the  assignee  of  the 
Penn  Bank,  retain  and  set  aside  out  of  the 
money  in  his  hands  not  yet  distributed  or 
otherwise  appropriated  the  sum  of  $2,000, 
to  secure  and  pay  the  claims  of  Jacob  H. 
Walters,  the  appellant,  in  case  this  court 
shall  hereafter  decide  in  favor  of  bis  said 
appeal,  and  reverse  the  judgment  of  the 
court  of  common  pleas  No.  1  of  Allegheny 
county  in  this  case ;  and  it  is  further  or- 
dered and  decreed  that  the  said  Henry 
Warner,  assignee  of  the  Penn  Bank,  shall 
forthwith  pay  out  the  said  sam  of  $67,- 
179.79,  the  balance  in  his  bands,  as  shown 
by  bis  said  second  account,  in  accordance 
with  the  schedule  of  the  auditor  filed  in 
this  case,  and  approved  by  the  court  be- 
low. 


<14B  P«.  8t.  B6X)  

la  re  Miller's  Estate. 
(Supreme  Court  of  Pennaylmimia.  Nov.  11, 1891. ) 

CONSTBUOTlOlf  OF  WlU^— LIMITATION  OVBB. 

A  limitation  over  of  a  beqoest,  If  the  first 
...ker  "shoQld  die  before  he  baa  any  heits, 
then, "  etc. ,  is  a  limitation  upon  a  definite  failure 
of  issue  at  or  before  the  deatb  of  the  first  taker, 
and  is  good. 

Appeal  from  orphans'  court,  Somerset 
county  ,  W.  J  Babr,  Jndge. 

Samuel  P.  Miller  died  on  the  22d  day  of 
February,  188B,  leaving  to  survive  him  a 


widow,  Sarah  Miller,  and  children,  vis. : 
Joseph  S.  Miller:  Harriet  S.,  Intermarried 
with  Daniel  M.  Fike;  Sarah,  Intermarried 
with  Ezra  Berkley;  Caroline,interraarried 
with  Frank  Walker;  Samuel  S.  Miller; 
Susan,  intermarried  with  Joseph  Mognet; 
grandchildren,  John  Millar  and  Mary  Hay, 
the  children  of  Jolin  Miller,  and  Albert 
Meyers,  the  son  of  Barbara,  deceased,  who 
was  Intermarried  with  Samuel  P.  Meyers. 
Samuel  P.  Miller  was  the  owner  of  per- 
sonal property  and  a  number  of  tracts 
and  pieces  and  parcels  of  land.  On  the 
26th  day  of  January,  1886,  he  made  his  last 
will  and  testament,  in  which  be  Baya.later 
alia:  "I  will  and  bequeath  to  my  daugh- 
ter Barbara's  son,  Albert,  equal  shares  of 
my  estate,  real  and  persona!,  with  my 
other  children,  after  the  amount  given. his 
mother  is  deducted;  but  if  said  Albert 
should  die  be.'ore  be  has  any  heirs,  then 
his  share  shall  revert  back  among  my 
other  heirs."  The  executors  appointed 
In  said  will  filed  their  account,  showing  a 
balance  in  thelrbands  of  $10,1(14.66  for  dis- 
tribution. The  account  was  confirmed, 
and,  on  motion  of  H.  L.  Baer,  the  court 
appointed  John  U.  Ogle,  auditor  to  make 
a  aistribution  of  the  proceeds  of  the  per- 
sonal and  real  estate.  The  auditor  noted 
the  advancements  that  were  made  to 
the  children,  and  took  them  into  account 
In  making  the  distribution.  And  the  au- 
ditor held  that  the  share  of  Albert,  the 
son  of  Barbara,  who  died  unmarried  and 
without  children  before  dietrlbntlon  waa 
made,  went  to  bis  father,  Samuel  P.  Mey- 
ers. The  auditor's  report  was  confirmed 
by  the  orphans'  court,  and  the  execators 
appeal.    Reversed. 

H.  L.  Baer  and  John  Cessna,  for  appel- 
lants. F.  J.  Kooser  and  John  H.  Dhl,  for 
appellees. 

Stbrrbtt,  J.  The  single  question  pre- 
sented by  this  record  is  whether  the  lim- 
Itntion  over  at  the  deatb  of  Albert  Meyers 
was  upon  a  definite  or  an  indefinite  failure 
of  issue.  If  the  contingency  upon  which  it 
was  made  dependent  might  happen  indefi- 
nitely after  his  death,  then  he  had  an  ab- 
solute estate ;  but,  if  it  must  happen  at  or 
before,  the  substituted  legatees  will  take. 
Thus  a  gift  to  one,  and  "If  be  die  wlthoat 
issue,"  or  "on  faJlnre  of  issue, "or  "for 
want  of  issue,"  or  "without  leaving  is- 
sue,"  looks  to  an  indefinite  failure.  Eicb- 
elberger  v.  Bamltz,  9  Watts,  447.  But  the 
courts  have  seized  with  avidity  on  any  cir- 
cumstance, however  trivial,  denoting  an 
Intention  to  fix  the  contingency  at  the 
time  of  deatb.  Selbert  v.  But*,  Id.  490. 
And  accordingly  in  Snyder's  Appeal,  95 
Pa.  St.  174,  where  the  request  was  to  H., 
and,  If  he  should  "at  anytime  die  without 
issue,  I  then  give  and  bequeath  "over  to  all 
testator's  children.  It  was  held  that  the 
cise  of  the  words  "at  any  time"  and 
"then"  Imported  a  definite  failure.  Ho 
when  the  time  at  which  the  devise  over  is 
to  take  effect  Is  expressly  or  impliedly 
limited  to  a  particular  period  within  a  lite 
or  heirs  in  being  and  21  years  after,  or  if 
he  die  without  leaving  Issue  behind  him, 
or  leaving  Issue  at  the  time  of  bis  decease, 
or  if  the  devise  over  be  of  a  life-estate, 
which  Implies  necessarily  that  such  dev- 
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Isee  may  outlive  the  flrat  estate,  the  tes- 
tator haa  been  considered  as  meaning  a 
failure  ot  Issue  within  a  fixed  period,  and 
not  an  indefinite  tallure.  Elchelberger  v. 
Bamitc,  supra.  It  Is  very  evident  that 
In  the  present  case  a  definite  failure  of  is- 
sue was  Intended.  The  contin;;ency  upon 
which  the  gift  over  Is  dependent  mast,  by 
the  very  terms  of  the  will,  happen  "be- 
fore" the  death  of  Albert.  The  testator 
declared  in  the  same  sentence,  and  imme- 
diately following  the  gift  to  him,  "but  if 
Albert  should  die  before  he  has  any  heirs, 
then  his  share  shall  revert  back  among 
my  other  heirs."  When  Albert  died,  "then^' 
It  must  certainly  be  kuown  and  ascer- 
tained whether  or  not  be  had  any  "heirs." 
The  word  "heirs"  was  not  used  nor  In- 
tended to  be  used  as  a  word  of  art,  but  in 
the  sense  of  children,  for  nemo  eat  hieres 
virentls.  It  follows  that  the  assignments 
of  error  are  sustained.  Decree  reversed,  at 
the  costs  of  the  appellees,  and  record  re- 
mitted, with  Instructions  to  distribute 
the  fund  in  accordance  with  this  opinion. 


dlB  Pa.  St  473) 

Farmrrs'  &  Drovers'  Nat.  Bank  v. 
Bkauen  et  al. 

(Supreme  Court  cif  PennsyXwmia.  Nov.  9, 1891.) 
LiABiLiTT  OF  Sureties. 
Where  a  i>8r8on  supposed  to  be  solvent, 
when  in  fact  be  is  insolvent,  secures  sureties  on 
bis  note,  whick  is  discounted  at  the  bank  of 
which  he  is  an  officer,  the  sureties  cannot  resist 

Eent  on  the  ground  that  ttie  bank  knew  the 
ipal  to  be  insolvent,  for  the  bank  was  not 
1  to  disclose  that  fact,  even  if  known  to  it 

Appeal  from  court  of  common  pleas, 
Qreene  connty ;  Nathaniel  Ewino,  Judge. 

The  Farmers'  &  Drovers'  National  Bank 
of  Waynesbnrg  entered  judgment  against 
Daniel  W.  Braden,  David  A.  Shnll,  and 
Levi  Pettlton  their  Joint  and  several  judg- 
ment note.  Defendants  Shull  and  Pettit 
appeal  from  the  refnsal  of  the  court  to 
open  the  judgment  and  let  them  Into  a  de- 
fense.   Affirmed. 

A.  A.  Purman,  for  appellants.  .7.  B. 
Donley  and  P.  A.  Kaox,  for  appellee. 

Pkk  Curiam.  This  was  au  appeal  by  the 
defendants  David  A.  iShuIl  and  Levi  Pettit 
from  the  refusal  of  the  court  below  to  open 
the  judgment  and  let  them  into  a  defense. 
The  judgment  was  entered  against  them 
In  favor  ot  the  bank  by  the  prothonotary 
of  Greene  county  by  virtue  of  an  authority 
contained  in  a  joint  and  several  note  for 
f  4.000,  dated  July  2. 1889,  and  signed  by 
the  defendants,  together  with  one  Daniel 
W.  Braden.  The  defense,  brlefl.v  stated, 
was  that  the  appellants  were  sureties  for 
Braden ;  that  at  the  time  the  note  was 
given  Braden  was  an  officer  of  the  bank, 
bad  largely  overdrawn  his  account,  and 
was,  in  fact.  Insolvent;  that  several  other 
persons  had  also  overdrawn  their  ac- 
counts, making  the  aggregate  of  such  over- 
drafts about  ¥60,000;  that  tbe  note  in  ques- 
tion was  given  as  the  result  of  the  conspi- 
racy between  the  bank  and  those  of  its 
depositors  or  customers  whose  accounts 
were  overdrawn  to  get  notes  from  re- 
sponsible parties  to  make  good  such  over- 
drafts; that  tbe  bank  concealed  from  tbe 


appellants  the  fact  of  Braden  having  over- 
drawn his  account;  that,  had  they  known 
of  It,  and  of  his  Insolvency,  they  would 
not  have  signed  the  note,  etc.  To  sustain 
these  allr-gations  tbe  appellants  took  a 
large  amount  of  testimony,  covering  sev- 
eral hundred  printed  pages.  The  learned 
Judge  below  found  all  the  essential  facts 
against  the  appellants,  and  refused  to 
open  tbe  Judgment,  from  which  refusal 
this  appeal  was  taken.  A  careful  exami- 
nation of  the  testimony  leads  as  to  the 
same  result.  The  note  was  taken  by  the 
bank  In  the  usual  course  ol  business,  was 
discounted,  and  the  proceeds  placed  to 
Dr.  Braden's  account.  At  that  time  he 
was  in  good  credit,  and  was  supposed  by 
both  the  appellants  and  the  bank  to  be  a 
wealthy  man.  Both  were  mistaken  In 
this.  He  had  become  Involved,  with  a 
number  of  others,  in  some  Western  enter- 
prises, which  proved  disastrous.  The 
bank  at  that  time  had  no  reason  to  antic- 
ipate u  loss  through  him,  and,  bad  It 
known  of  his  Impaired  credit,  was  not 
bound  to  proclaim  such  fact  upon  the 
streets, nor  commuuicatelt  to  these  appel- 
lants. The  latter  made  no  inquiry  at  the 
bank  of  Its  condition  i^r  tbe  state  of  Bra^ 
den's  account,  nor  Is  It  likely  they  would 
have  obtained  any  Information,  upon 
either  subject  in  that  way.  No  well-con- 
ducted bank  makes  public  its  own  affairs 
or  those  of  its  customers.  In  many  in- 
stances it  would  be  Injurious  to  both  to 
do  so.  It  is  clear,  however,  that  the  ap- 
pellants were  not  deceived  in  any  way  by 
tbe  bank.  It  had  no  Interest  in  the  specu- 
lations in  which  Braden  and  his  friends 
wereengag'ed.  It  merely  loaned  bim  mon> 
ey,  as  it  would  have  done  to  any  other 
person  furnishing  adequate  security.  Tbe 
allegation  that  there  was  a  conspiracy  on 
tbe  part  of  the  bank  officers  to  get  notes 
to  make  tbe  overdrafts  good  does  not  re- 
quire discussion.  It  is  not  sustained  by 
tbe  evidence.  It  Is  very  evident  that  Dr. 
Braden  was  himself  deceived  at  tbe  time 
the  note  was  given,  and  regarded  himself 
as  a  solvent,  It  not  a  rich,  man.  But  the 
time  arrived  for  tbe  bubble  to  burst,  and, 
as  Is  always  the  case  in  such  Instances, 
Innocent  persons  are  hurt.  In  this  case 
It  was  the  appellants.  The  decree  Is  af- 
firmed, and  the  appeal  dismissed,  at  the 
costs  ot  the  appellants. 


Fabmxbs'  &  Dbovbbs'  Nat.  Bank  v.  Wood  et  al. 
(Supreme  Court  of  Pennsylvania.    Nov.  9, 1891.) 

Appeal  from  court  of  common  pleas,  Greene 
county. 

Jm.  E,  Sm/en,  for  appellants.  /.  B.  Donlty 
and  P.  A.  Smox,  tor  appellee. 

Per  Cdbiam.  This  oase  is  ruled  by  Bank  v. 
Braden,  ubl  supra,  (decided  herewith.)  Judg- 
ment affirmed. 


04S  Pa.  St  iW 
Fabium'  &  Dbovbbs'  Nat.  Bank  v.  Lastz  et  at. 

Baicb  v.  Rbodes  et  al. 
(Supreme  Court  c(f  PennayVoanla.   Nov.  9, 1891. ) 

Am>eal  from  court  of  oommon  pleas,  Qreene 
county:  Nathaniu.  Emtta,  Judge. 

Jaa.  E.  Sayera,  for  appellants.  J.  B.  Donletf 
and  P.  A,  Knox,  for  appellee. 
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Feb  Cmaxit.  The  above  cases  are  upon  all- 
fours  with  Bank  v.  Braden,  32  Atl.  Rep.  1046,  (Jost 
decided.)  The  same  testimony  was  heard  in  each. 
There  are  no  essential  points  of  difference.  We 
therefore  enter  a  similar  judgment.  The  decree 
is  affirmed  in  each  case  at  the  costs  of  the  appel- 
lants, and  the  appeal  dismissed. 


(U3  Pa.  St  MB) 

Henrt  et  al.  t.  Htjff  et  al. 
(Supreme  Court  t(f  PenntyloanicL.   Oct  S,  1891.) 

BOUNDAHIKS— EVIDIHfOE — BUBDCN  OF  PbOOF— Al>- 
VERSB  POBSBSSION  —  AbOOMBNT  OF  COCMSBI/— 
AFPBAIi  T^  FbKTODIOB. 

1.  Plaintiff,  in  an  action  to  determine  a 
boundary,  traced  title  from  a  certain  person  to 
himself  for  the  whole  of  a  certain  lot.  Defend- 
ant gave  in  evidence  a  deed  from  the  same  per- 
son for  the  western  end  of  the  lot.  The  bound- 
ary was  described  with  reference  to  several  mon- 
uments. The  courses  and  distances  named  were 
inconsistent,  and  showed  an  evident  mistake. 
Held,  that  the  burden  was  npon  the  defendant, 
and  that,  unless  one  or  more  of  the  monnments 
could  be  fixed,  so  as  to  establish  the  boundary 
within  plaintili's  lot,  plaintiff  was  entitled  to  re- 
cover. 

2.  The  fact  that  one  cuts  timber  on  the  land 
of  another  at  times  during  43  years  can  neither 
give  title  under  the  statute  of  limitations,  nor 
serve  to  locate  the '  dividing  line  between  the 
parties-,  unless  it  appears  that  anch  acts  were 
Known  to  the  other  party 

8.  A  party  has  a  right  to  have  the  stenogra- 
pher enter  upon  his  notes  any  objeotionable  re- 
marks mttde  by  counsel  in  the  argument  of  a  cause; 
and,  if  the  evident  purpose  of  such  remarks  is 
to  excite  prejudice,  it  is  the  duty  of  the  court  to 
interfere,  and  direct  the  discussion  into  legiti- 
mate channels. 

'  Appeal  from  court  of  common  pleaa,  Lo- 
serne  county;  Woodward,  Jud^e. 

This  was  an  action  by  Sally  Henry  and 
others  acainst  John  W.  HuD  and  others 
to  determine  the  location  of  a  boundary 
line  to  certain  land.  There  was  Judgment 
for  defendants,  and  plalntiBs  appeal.  Re- 
versed. 

Farnbaw  A  Dhksoo,  for  appellants. 
Bruadage  &  McOabren,  tor  appellees. 

Williams,  J.  The  lines  of  certified  lot 
No.  28  In  Kingston  township.  Lucerne 
county,  are  not  In  contruversy  In  this 
case.  The  lot  Is  46  rods  wide  and  about 
2  miles  long,  estendlnic  from  the  Susque- 
hanna river,  in  a  westerly  direction,  to 
the  top  of  the  mountain.  On  the  side  of 
the  mountain,  near  the  middle  of  the 
tract,  is  a  piece  of  woodland,  containing 
about  18  acres,  which  Is  subject  of  dispute. 
On  the  trial  in  the  court  below  the  plain- 
tiffs showed  titleto  the  whole  of  lot  No.  26 
in  Kllsba  Atherton,  traced  that  title  from 
him  to  themselves,  and  rested.  The  bur- 
den of  showing  that  their  possession  was 
rightful  then  rested  on  the  defendants, 
and,  it  they  failed  to  do  this,  the  plaintiffs 
were  entitled  to  recover  upon  the  strength 
ot  tbeir  own  title.  The  defendants,  to 
maintain  the  issue  on  tbeir  part,  gave  in 
evidence  a  deed  made  by  Bllsha  Atbertou 
to  John  W.  Huff  In  1847  for  a  lot  off  the 
western  end  ot  lot  No.  26,  "supposed  to 
contain  eighty  acres  of  land,  b«*  the  same 
more  or  less,"  which  they  alleged  covered 
the  land  described  In  the  writ.  If  this 
was  so,  the  defendants  were  the  holders 


ot  the  Atherton  title  to  the  land  in  con- 
troversy, and  were  entitled  to  a  verdict  in 
their  favor.  The  case  turned,  therefore, 
on  the  proper  location  of  the  division  line 
separating  what  Atherton  sold  to  Haft 
trom  that,  which  he  retained  for  himself. 
This  line  was  described  In  the  deed  as  fol- 
lows: "Beginning  at  a  stone  corner 
agreed  on,  on  the  line  between  lots  Nos. 
26  &  26;  thence  north,  thirty-tour  and  one- 
half  degrees  east,  about  forty-six  rods,  at 
right  angles,  so  as  to  touch  the  fence  at 
the  south-east  part  ot  the  Improvement; 
thence  to  the  line  ot  lot  No.  27  to  a  cor- 
ner." The  other  three  lines  were  the  lot 
lines  ot  No.  26,  and  are  not  In  controver- 
sy. The  plaintiffs  contended  that  the  di- 
vision line  was  between  60  and  70  rods  fur- 
ther west  than  the  defendants  sought  tu 
locate  it,  and  Included  no  part  ot  the 
land  In  dispute;  but  no  question  was  made 
over  the  validity  of  the  deed,  or  the  de- 
fendants' title  to  the  land  covered  by  it. 
It  we  turn  to  the  deed,  and  examine  the 
description  of  this  line,  we  shall  find 
that  its  location  is  fixed  by  reference  to 
three  monuments  on  the  ground.  These 
are  the  "stone  corner  agreed  on  on  the 
line  between  lots  Nos.  25  &  26,  "which  is 
the  starting  point ;  the  corner  on  the  line 
of  lot  No.  27,  which  is  Its  northern  ter- 
minus; and  the  "fence  at  the  south-east 
part  of  the  Improvement,"  which  is  an  in- 
termediate point.  There  ^re  also  three 
circumstances  given  by  which  to  fix  the 
direction  ot  this  line,  viz. :  The  course, — 
south,  S4Jj  de8;r<>es  east ;  the  angle  formed 
by  it  with  the  line  on  which  it  rests,— a 
right  angle ;  and  Its  length, —  46  rods, — 
which  Is  the  breadth  of  the  tract.  Tlie 
two  last  are  inconsistent  with  the  first, 
and,  taken  in  connection  with  the  other 
lines,  show  that  the  course  given  is  a  mis- 
take. We  have,  then,  a  straight  line, 
crossing  the  tract  at  right  angles  with  the 
side  tines,  resting  on  three  monuments 
described,  as  the  division  separating  the 
land  that  Atherton  conveyed  to  HuB 
trom  that  which  he  retained.  There  was 
therefore  no  patent  ambiguity  on  the  face 
of  the  deed,  but  an  evident  mistake  in  the 
course  given.  There  was  no  latent  am- 
biguity, unless  it  was  raised  by  evidence 
tending  to  show  the  existence  In  1847  ot 
two  improvements,  having  each  a  fence 
at  the  south.east  part,  either  ot  which 
might  answer  the  description  ot  the  inter- 
mediate point  given  In  the  deed.  The 
only  real  question  raised  was,  where  is 
the  eastern  line  ot  the  defendants'  land? 
Upon  this  question  the  defendants  had 
the  burden  ot  proof,  and  it  was  their  duty 
to  show  to  the  satisfaction  of  the  court 
and  ]ury  that  their  eastern  line,  as  found 
on  the  ground,  inclosed  the  land  claimed 
by  the  plaintiffs.  Falling  to  do  this,  they 
tailed  in  their  defense,  and  the  plaintlflS 
are  entitled  to  recover.  Miller  v.  Smith, 
88  Pa.  St.  386.  Now,  there  was  no  doubt 
or  uncertainty  about  the  line  described  in 
the  deed.  The  difficulty  encountered  in 
the  case  was  not  in  understanding  the 
language  employed,  but  in  finding  the 
landmarks  named  as  fixing  the  location 
ot  the  line  on  the  ground.  The  Jury  was 
to  fix,  it  they  could  do  so,  the  starting 
point,— the  stone  comer  agreed  on  on  the 
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Hne  between  lots  Nob.  25  and  26.  It  no 
marks  of  thiB  comer  capable  ot  identifica- 
tion could  be  foand,  they  were  to  look  for 
the  comer  opposite  on  ttae  line  of  No.  27. 
If  the  search  wae  eqaally  ansnccessful, 
there  remained  the  intermediate  point, — 
"the  Improvement."  ■  Where  was  this  im- 
provement? The  grantor  was  describing 
a  lot  of  land  which  he  was  conveying, 
and  wherever  be  had  occasion  to  refer  to 
an  object  not  upon  it  he  describea  it.  He 
begins  the  division  line  in  the  boundary  of 
No.  25.  It  ends  on  the  line  of  No.  27.  On 
Its  way  it  passee  "  an  improvement, "  which 
to  presumably  upon  the  land  conveyed. 
But  the  land  conveyed  lay  north-wust  of 
this  line,  and  an  improvement  upon  it  ex- 
tending to  or  near  the  line  would  have 
the  line  on  its  south-east  side.  The  inter- 
mediate point  is  described  as  "  a  fence  at 
the  south-east  part  of  the  improvement. " 
The  jury  was  therefore  to  look  for  evi- 
dences of  an  improvement  on  the  land  con- 
veyed, with  a  fence  standing,  in  1847,  on 
Its  south-east  side,  or  at  its  south-east 
part.  If  the  improvement  had  been  on 
the  other  side  of  the  linn  It  would  have 
been  ita  north-west  part  that  would 
have  been  touched;  and  if  the  line  had 
been  so  run  as  to  touch  the  cleared  land 
on  that  side  it  would  have  been  the  farm 
of  Mr.  Atherton,  which  had  been  cleared 
and  cultivated  for  many  years,  and  had 
his  dwelling-house  and  farm  buildings 
apon  it,  that  it  would  have  skirted.  If 
the  place  ot  a  fence  at  the  south-east  part 
of  the  improvement  can  be  fixed,  that  will 
fix  one  of  the  three  points  called  for,  and 
locate  the  line.  If  neither  of  the  three 
can  now  be  fixed,  the  defense  fails  tor  the 
reason  already  given. 

The  acts  of  Huff  In  cutting  timber  on  the 
land  at  times  during  the  4S  years  have  no 
Blgnlflcancy,  unless  it  appears  that  Buch 
acts  were  known  to  Atherton.  The 
learned  judge  was  asked  by  the  plaintiffs' 
third  point  to  so  instruct  the  jury,  and 
made  answer, ''That  point  we  derline  to 
aiBrm;"  adding  that  whether  Atherton 
had  knowledge  of  the  acts  of  Huff  was, 
under  all  the  evidence,  for  the  Jury  to  de- 
termine. This  part  of  the  answer  was  un- 
doubtedly right.  Atherton's  knowledge 
was  to  be  settled  by  the  jury  as  a  ques- 
tion of  fact,  but  the  plaintiffs  asked  the 
court  to  say  as  a  matter  of  law  that,  un- 
less the  Jury  should  find  the  fttct  of  knowl- 
edge, the  acts  of  Huff  could  not  affect 
Atherton.  This  should  have  been  af- 
firmed. The  same  queetiou  was  present- 
ed in  another  form  by  the  plaintiffs'  fifth 
point,  which  asked  the  court  to  say  that, 
lu  the  absence  of  proof  of  knowledge  by 
Atherton,  the  mere  fact  of  the  cutting 
of  timber,  as  alleged,  on  unlndosed  wood- 
land, could  neither  give  title  under  the 
statute  of  limitatlous,  nor  serve  to  locate 
the  division  line  by  the  acts  of  the  par- 
ties. The  learned  Judge  replied,  "Ab  a 
whole  we  cannot  affirm  that  point,  and 
we  negative  it."  But  it  Is  well  settled 
that  occasional  entries  on  uninclosed 
woodland  will  not  give  title.  Burke  v. 
Hamnioud,  76  Pa.  St.  172.  On  the  other 
hand,  an  adverse  possession  such  as  will 
ripen  into  a  title  under  the  statute,  must 
be  open,  adverse,  continuous.    Such  has 


been  the  rule  since  Johnston  v.  Irwin  3. 
Serg.  &  R.  201,  and,  if  we  except  Waggon- 
er V.  Hastings,  6  Pa.  St.  300,  and  a  tew 
cases  following  it,  the  rule  has  been  held 
with  steadiness  and  without  relaxation. 
It  Is  equally  clear  that  a  man  cannot  give 
a  construction  to  a  deed,  or  make  a  con- 
sentable  line,  by  not  dissenting  from  acta 
of  which  he  had  no  knowledge.  He  must 
know  of  the  act  which  Is  adverse  to  his 
title  before  any  duty  arises  in  regard  to 
it.  What  has  now  been  said  is  applica- 
ble to  the  fourteenth  and  fifteenth  assign- 
ments of  error.  The  question  before  the 
Jury  was,  where  is  the  line  separating  the 
land  sold  to  Huff  from  the  remainder  of 
Atherton's  farm?  Any  acts  or  declara- 
tlons  of  Atherton  tending  to  answer  this 
question  or  to  throw  light  upon  it  are 
competent.  But  acts  of  Huff,  not  brought 
to  his  attention,  are  competent  tor  no 
purpose  whatever,  so  far  as  this  question 
is  concerned. 

The  subject  brought  to  our  attention 
by  the  twenty-fifth  assignment  Is  one  of 
Some  Importance;  and  while  we  are  un- 
willing, except  In  a  clear  case  of  abuse  of 
discretion,  to  interfere  with  the  control 
ot  the  argument  by  the  court  below,  we 
feel  it  our  duty  to  call  attention  to  the 
test  which  should  be  applied  to  the  re- 
marks of  counsel  in  such  cases.  The  ob- 
ject of  a  trial  at  law  is  to  do  exact  Jus- 
tice between  the  parties.  Allusions  to 
the  wealth  or  poverty  of  the  parties,  to 
the  strength  of  municipal  or  private  cor- 
porations, and  the  comparative  belpleas- 
oesB  of  an  individual  citizen,  are  proper 
when  they  are  made  in  a  spirit  of  fair- 
ness, and  for  the  purpose  ot  stimulating 
the  jury  to  a  careful  and  conscientious 
discharge  of  their  duty  in  the  particular 
case;  but  when  such  allusions  are  made, 
and  the  changes  are  rung  upon  them,  for 
thu  evident  purpose  of  infiamingthe  pas- 
sions and  prejudices  of  jurors,  and  lead- 
ing them  to  disregard  their  duty,  to  over- 
look the  actual  facts,  or  set  aside  a  clear 
legal  right,  they  are  Improper  and  repre- 
hensible. The  advocate  who  makes  them 
forgets  his  official  oath,  and  the  Judge 
who  permits  them  neglects  a  clear  official 
dutv.  We  do  not  undertake  to  i;haracter- 
Ise  what  is  brought  to  our  attention  by 
this  assignment.  We  have  nothing  of  the 
connection  in  which  the  words  objected 
to  were  spoken.  The  court  may  have 
been  right  (and  we  assume  it  was)  In  de- 
clining to  interfere  in  this  instance,  but 
the  plaintiffs  had  a  right  to  have  the 
stenographer  enter  upon  his  notes  any  ob- 
jectionable remarks  made 'by  counsel  in 
the  argument;  and,  if  the  evident  pur- 
pose and  natural  effect  of  what  was  said 
was  to  excite  prejudice,  and  so  obscure 
the  real  questions  involved,  it  was  the  du- 
ty of  the  court  to  interfere,  and  direct 
the  discussion  into  legitimate  channels. 
We  have  not  taken  up  the  numerous  as- 
signments of  error  in  their  order,  but  we 
have  endeavored  to  Indicate  the  lines 
within  which  the  trial  of  this  case  should 
be  conducted,  and  the  errors  into  which 
the  tlieory  upon  which  it  was  tried  led 
the  learned  Judge.  Thu  Judgment  is  re- 
versed, and  a  renin  tueiaa  de  novo 
awarded. 
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Thornton  et  Al.'v.  BAitton  et  al. 

i Supreme  Coii/rt  of  PennsyVvanAa.    Oct.  5, 1891.) 

&.MENSMBMT  ON  APPBAL  —  EJECTMENT  —  MeSNB 

Profits — Eyisencb  of  Possession  —  Retuhn — 
ABSBNCK  OF  Witness  —  Testihont  xt  Fobmkb 
Tbiai.. 

1.  Bringing  an  action  in  the  name  of  a  wife, 
when  it  was  intended  to  be  brought  in  the  name 
of  the  husband  for  her  use,  is  only  a  formal 
error;  and,  where  the  action  has  been  tried  on 
the  merits  between  the  real  parties,  the  supreme 
court  will,  under  Act  Fa.  May  20,  1891,  allow  it 
to  be  amended  on  appeal. 

2.  Where,  in  an  action  for  mesne  profits 
against  soTeral  tenants  in  common,  the  return  in 
ejectment  showed  that  the  said  tenants  were  all 
in  possession,  this  was  conclusive  as  to  their 
possession  at  the  time  of  the  service,  and  pre- 
sumptive as  to  their  continnance  in  possession ; 
and  the  court,  therefore,  at  the  request  of  one 
of  them,  could  not  say,  as  a  matter  of  law,  that 
there  was  no  evidence  to  connect  him  with  the 
possession. 

8.  Where  the  only  evidence  tending  to  show 
that  one  of  the  tenants  was  out  of  poeesssion  was 
the  testimony  of  one  of  the  other  tenants  to  the 
effect  that,  as  he  could  get  no  one  to  move  upon 
the  land,  he  went  to  live  on  it  himself,  that  he 
held  it  individually,  and  that  none  of  his  co- 
tenants  had  ever  been  in  possession,  this,  while 
clearly  referring  to  actuu  residence  upon  the 
land,  did  not  show  any  ouster  of  the  ]olnt  posses- 
sion of  the  other  tenants,  and  was  not  sufficient 
to  overthrow  the  presumption  of  possession  aris- 
ing from  the  said  return. 

4.  Where  a  witness  is  87  years  old,  and  con- 
fined to  his  room,  it  is  not  an  abuse  of  discretion 
for  the  court,  in  a  civil  action,  to  allow  his  tes- 
timony in  a  previous  action  between  the  same 
parties  to  be  read,  instead  of  enforcing  bis  at- 
tendance, or  compelling  the  party  who  desires 
his  testimony  to  take  bis  deposition,  especially 
where  lapse  of  time  since  the  occurrence  to  which 
it  related  and  advancing  years  might  have  ren- 
dered it  less  weighty  with  the  jury. 

Appeal  from  court  of  common  pleas, 
Fayette  county. 

This  was  a  snit  by  Julia  Thornton  and 
John  R.  Thornton,  her  husband,  in  right 
of  the  aald  Julia,  against  William  Britton, 
George  E.  Hogg,  and  George  A.  Wilson, 
to  recover  the  menne  profits  of  certain 
lands,  which  John  R.  Thornton  had  there- 
tofons  recovered  of  the  defendants  in  eject- 
ment. The  defendant  Hogg  claimed  that 
there  was  no  evidence  to  connect  hioi  with 
the  posaession  of  the  said  lands,  and  that 
no  verdict,  therefore,  could  be  rendered 
against  him  lor  the  mesne  profits.  There 
was  jadgment  for  plaintiffs,  and  defend- 
ants appeal.    Affirmed. 

R.  H.  lAndaey  and  8.  E.  Swing,  for  ap- 
pellants. Edward  Campbell  and  W.  H. 
Play  ford,  tor  appellees. 

Mitchell,  J*  The  first  assignment  of 
error  relates  to  the  form  of  the  action.  It 
Is  stated  by  appellants  as  an  action  by 
JuUa  Thornton  and  John  R.  Thornton, 
her  husband,  in  right  of  the  said  Julia, 
while  the  counter-statement  by  appel- 
lees describes  It  as  an  action  by  J.  R. 
Thornton  for  the  use  of  Julia  Thornton, 
his  wife  The  difference,  though  formal,  ia 
material.  In  the  firat  form,  it  would  not 
be  a  bar  to  another  action  by  the  husband 
in  his  own  right;  in  the  second,  it  would. 
The  record,  as  sent  up  to  us,  does  not  con- 
tain the  original  praecipe,  summons,  or 
aarr.,  so  that  we  are  unable  to  say  posi- 
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tively  which  contention  is  right;  but  from  [  tion  of  the  court,  be  old  or  infirm  or  sick 


the  copy  ot  doclcet  entries,  and  the  entire 
absence  of  any  evidence  as  to  title  in  the 
wife,  we  presume  that  the  action,  though 
in  form  by  the  wife,  was  intended  to  be 
by  the  hnsband  for  her  use.  The  error,  be- 
ing formal,  was  amendable;  and,  as  the 
case  seems  to  have  been  tried  on  the  merits 
between  the  real  parties,  we  will  allow  it 
to  be  amended  here.  Act  20th  May,  1891, 
(P.  L.  101.) 

The  second  and  third  assignments  may 
be  taken  together.  The  second  is  easily 
disposed  ot.  The  court  was  asked  to  say, 
as  matter  of  law,  that  no  verdict  could 
be  rendered  against  Hogg.  But  the  re- 
turn to  the  writ  was  conclusive  as  to  his 
possession  at  the  time  of  service,  and  pre- 
sumptive evidence  of  his  continuance  in 
possession.  This  presumption  could  only 
be  overcome  by  evidence  to  the  satlsfac' 
tion  of  the  jury.  In  no  view,  therefore, 
could  the  court  say,  as  matter  of  law. 
that  there  was  no  evidence  connecting 
Hogg  with  the  possession.  The  next 
point  should  have  been  submitted  to  the 
Jury,  it  it  tvas  supported  by  sufficient  evi- 
dence. The  return  was,  as  already  said, 
presumptive  evidence  of  continued  posses- 
sion. Dnder  the  cases  of  Sopp  v.  Win- 
penny,  68  Pa.  St.  78,  and  Miller  v.  Henry, 
84  Pa.  St.  88,  Hogg  was  entitled  to  show, 
in  this  action,  that  bis  possession  had 
terminated,  and  the  onus  was  un  him  to 
do  so  to  avoid  liability.  The  only  evi- 
dence tendinc  to  that  result  was  that  of 
Britton,  who  teHtifled:  "I  had  possession. 
Qnestion.  You  personally,  or  who  else? 
Answer.  Well,  I  moved  onto  it  personal- 
ly. I  could  get  no  one  to  go  onto  it.  Q. 
Has  Mr.  Hogg  •  •  •  had  it  in  posses- 
sion? A.  No,  sir;  I  had  it  individually." 
This  clearly  refers  to  actual  residence  on 
the  land.  But  Hogg  was  Britton's  ten- 
ant In  common,  and  there  is  nothing  in  the 
latter's  evidence  to  show  any  claim  ot  ad- 
verse title,  or  ouster  ot  Hogg's  Joint  legal 
gossession.  It  is  entirely  consistent  with 
ritton'e  accounting  to  Hogg  for  his 
share  of  the  profits,  or,  at  least,  with  bis 
obligation  to  do  so.  Such  evidence  falls 
far  short  ot  the  standard  required  by  Sopp 
V.  Wlupenny,  and  the  court  was  right  la 
treating  it  as  insufficient  to  overthrow 
the  legal  presumption  arising  from  the  re- 
turn to  the  writ. 

The  testimony  ot  Crawford,  the  subject 
of  the  last  assignment,  was  taken  In-  a 
previous  action  between  the  same  parties, 
and  in  relation  to  the  same  matter.  The 
best  evidence,  of  course,  Is  the  testimony  of 
the  witness  himself,  given  in  the  presence 
of  the  Jury.  A  deposition  is  not  a  full 
equivalent,  and  especially  If  much  time  has 
elapsed,  or  the  litigation  has  taken  an- 
other turn.  Both  parties,  therefore,  are  en- 
titled to  have  the  witness  betoretbe  Jury  fo 
propria  persona,  it  that  be  practicable. 
But  whether  it  is  practicable  or  not  must 
be  determined  by  the  trial  Judge,  and  is 
largely  within  his  discretion.  Of  coarse, 
if  the  witness  be  dead  or  out  of  the  Juris- 
diction of  the  court,  the  notes  of  his  testi- 
mony are  competent  evidence, being  equiv- 
alent to  a  deposition.  Pratt  v.  Patter- 
son, 81  Pa.  St.  114.  But  even  it  the  wit- 
ness, though  alive  and  within  the  jarisdie- 
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to  a  degree  that  renders  bis  attendance  in 
court  dangerous  or  unduly  bardenaome  to 
biniselt,  or  Impracticable  for '  other  rea> 
sons,  then  bis  deposition  may  always  be 
substituted  for  bis  bodily  presence;  and 
the  determination  of  this  question  in  each 
case,  as  it  arises,  rests  largely  in  the  discre- 
tion of  tlie  court.  On  atrial  for  murder, 
for  instance,  the  Judge  presiding  would 
feel  it  his  duty  to  enforce  the  attendance 
of  a  witness  having  linowledge  of  the  cru- 
cial facts,  even  at  some  risk  to  the  Wit- 
ness' health  or  life,  while  iu  civil  action  he 
might  feel  free  to  hold  that  a  much  smaller 
risk  to  the  witness  would  be  sufilclent  to 
excuse  him  from  personal  attendance.  In 
the  present  case, it  was  shown  that  Craw- 
ford was  87  years  old,  and  confined  to  his 
room.  We  cannot  say  that  the  learned 
court  was  wrong  in  holding  that  his  tes- 
timony at  tbe  former  trial  might  be  read 
Instead  of  enforcing  his  attendance,  or 
compelling  plaintiff  to  take  his  deposition 
over  again,  when  lapse  of  time  since  tbe 
occurrence  to  which  It  related  and  advanc- 
ing yearsraight  renderit  less  weighty  with 
the  jury.  Appellee  has  leave  to  amend  tbe 
form  of  actlim,  and  thereupon  tbe  judg* 
ment  is  affirmed. 


(75  Md.  1) 

FENNEMAN  ▼.  HOLDBN. 

iOourt  of  Appeals  of  Mairylamd.    Nov.  12, 1881.) 

NbSLISKSOB  —  INJ0BT  IK  CBossixe  Stebet— !>■- 
QBSB  OF  Care — Contbibutokt  Neolioekcc. 

1.  Flaintifl  was  75  years  old,  and  deaf.  He 
was  hurrying  to  cross  a  street  ahead  of  a  street- 
car, and  on  reaching  the  other  side  was  struck 
by  defendant's  ice-wagon,  which  was  going  in 
the  opposite  direction  from  the  car.  Defendant 
prayed  for  an  instruction  that,  if  plaintitF  could 
have  seen  the  wagon  in  time  to  avoid  the  accl- 
'dent,  he  could  not  recover.  Thn  prayer  made  no 
allusion  to  any  degree  of  care  to  which  plaintiir 
ought  to  be  held,  ileld,  that  itwas  properly  re- 
fused. 

3.  Plaintiff  being  deaf,  It  was  his  duty  to  be 
more  careful  in  keeping  a  lookout  for  passing 
vehicles  than  if  his  hetuing  bad  not  been  defect- 
ive. 

8.  Defendant  prayed  for  an  Instruction  that, 
if  plaintiff  attempted  to  cross  in  front  of  the 
Dtreet-car,  and,  having  done  so,  was  prevented 
by  the  ice-wagon  from  going  further,  and  was 
struck  by  it,  hecould  not  recover,  though  defend- 
ant's servant  was  negligent.  Held  t£at,  as  the 
prayer  made  no  reference  to  the  care  to  be  ezer- 
cised  by  plaintiff,  or  defendant's  servant,  it  was 
properly  refused. 

4.  An  instruction  that  the  degree  of  care  re- 
-qutred  of  plaintiff  to  entitle  him  to  recover  was 
«imply  such  as  oonld  reasonably  be  expected  of 
an  ordinarily  prudent  person  in  bis  sitvatioa,  was 
improperly  granted,  when  it  Ignored  plaintiff's 
-deafness. 

5.  An  instruction  that.  If  plaintiff  used  rea- 
sonable care,  he  could  recover,  though  he  was 
guilty  of  some  negligence,  if  the  Injury  was  due 
to  defendant's  negligence,  was  contradictory, 
and  incorrectly  stMed  the  rule  of  liability  in  cases 
of  mutual  negligence. 

Appeal  from  superior  court  of  Baltlmora 
city. 

Action  by  Caleb  T.  Eolden  against  Au- 
gust Fenneman  to  recover  for  personal  In- 
juries caused  by  a  collision  with  defend- 
ant's Ice-wagon.  Verdict  and  Judgment 
for  plaintiO.  Defendant  appeals.  Re- 
versed. 


The  defendant  prayed  for  an  instructioQ 
that,  if  plaintiff  attempted  to  cross  Im- 
mediately in  front  of  an  approaching 
street-car,  and,  having  done  so,  was  pre- 
vented from  going  further  by  an  ice-wagon 
going  in  tbe  opposite  direction  from  the 
street-car,  and  was  struck  by  tbe  wagon 
while  be  was  standing  between  tbe  track, 
then  he  could  not  recover,  though  defend- 
ant's servant  was  negligent  in  driving  the 
wagon.  For  the  plaintiff  tbe  following  in- 
struction was  given:  "The  degree  of  care 
required  of  the  plaintiff  to  entitle  him  to 
recover  is  simply  such  as  should  reasona- 
bly be  expected  from  an  ordinarily  pru- 
dent person  in  bis  situation, — that  Is  to 
say,  reasonable  care.  If  bo  exercised  such 
degree-  of  cai-e,  though  be  may  have  been 
guilty  of  some  negligence  or  want  of  cau- 
tion, he  is  still  entitled  to  recover  for 
any  injury  sustained  in  consequence  of  tbe 
defendant's  negligence." 

Argued  before  Alvky,  C.  J.,  and  Miller, 
Bryan,  McSuerby,  Fowler,  and  Ibvino, 
JJ. 

Edgar  H.  Oans  and  B.  Howard  Haman, 
for  appellant.  O'Brien  &  O'Brien,  tor  ap- 
pellee. 

Irving,  J.  Tbe  appellee  sued  tbe  appel- 
lant for  Injuries  suffered  in  consequence  of 
being  struck  by  an  ice-wagon  of  the  appel-  - 
lant,  driven  by  appellant's  servant,  alleged 
to  have  been  driven  at  reckless  speed  Into 
a  street  which  appellee  waa  Crossing.  Ap- 
pellee testified  that  he  was  7.5  years  old, 
and  was  attempting  to  cross  Baltimore 
street  from  Its  south-west  corner,  where 
Gaj'  street  intersects  it;  that  the  way 
seemed  clear  when  he  started,  but  when 
he  got  to  tbe  middle  of  the  street  he  saw 
an  ice-wagon  coming  down  Gay  street 
southward  at  a  reckless  .speed:  that  it 
turned  in  Baltimore  street,  cutting  him 
off  from  crossing  the  street;  that  he 
attempted  to  get  out  of  its  way,  but  could 
not  do  so,  and  was  struck  by  the  hub  of 
the  ice-wagon,  and  had  bis  leg  broken; 
that  when  the  accident  happened  he  saw 
a  street-car  just  above  him  on  Baltimore 
street,  and  that  when  he  was  struck  he 
was  between  tbe  north  and  south  street- 
car tracks,  near  the  flagging;  that  he 
looked  round,  and  saw  nothing  in  his 
way,  and  it  was  his  habit  in  crossing  the 
street  to  exercise  care,  because  be  was 
bard  of  bearing ;  that  he  was  strong  and 
active  tor  his  age.  On  cross-examination,' 
he  said  he  was  very  hard  of  bearing,  and 
did  not  know  of  his  danger  until  some 
one  called  out  to  him  to  lookout;  that  be 
did  not  see  the  Ice-wagon  until  it  was 
right  on  bim,  and  then  he  tried  to  g:et  out 
of  the  way  by  running  up  tbe  track,  when 
be  was  struck ;  and  that  he  saw  no  street- 
car either  before  or  after  tbe  accident.  Ap- 
pellant also  proved  by  tbe  conductor  of 
the  street-car  that  he  saw  the  plaintiff 
crosBing  the  street  as  he  was  taking  his 
car  down  Baltimore  street,  and  when  the 
car  got  to  tbe  switch  the  plaintiff  was 
between  the  horses  of  the  street-car  and 
tbe  Ice-wagon.  By  tbe  driver  of  tbe  car 
be  proved  that  he  saw  the  plalntlR  cross 
the  street,  and  when  he  got  part  of  the 
way  tbe  Ice-wagon  suddenly  turned  Into 
Baltimore  street,  when  the  plaintiff  got 
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flcared.aild  tumpd  towards  the  street-car, 
and  ran  between  the  tracks  "some  little 
distance,"  when  the  ice-wagon,  going 
west  on  the  north  track,  driven  at  a  reclc- 
less  speed,  struck  him  ;  that  the  plaintlB 
was  between  the  horses  of  the  street-car 
and  the  ice- wagon ;  and  that  it  the  wagon 
had  been  driven  on  the  street,  and  not  on 
the  track,  the  accident  wonld  not  liave  oc- 
curred. The  defendant  proved  by  a  wit- 
ness riding  on  tlie  front  platform  of  the 
street-car  tliat  he  saw  tlie  whole  accident, 
and  that  the  plaintiff  attempted  to  rnn 
across  the  street  in  front  of  the  horses  of 
the  street-car  going  east  on  Baltimore 
Htreet,  and  that  he  Jnst  escaped  being 
Btrack  by  the  horses  of  the  stn-et^car,  and 
that  when  he  got  to  the  middle  ot  the 
street,  between  the  north  and  sonth  tracks 
of  the  street-car,  he  was  struck  by  the  hub 
of  an  ice-wagon  going  west;  that  when 
the  plaintiff  got  to  the  middle  of  the  street 
the  horses  of  the  street-car  had  already 
passed  him.  On  cross-examination  he 
said  be  called  to  the  boy  driving  the 
wagon  to  look  out,  before  plaintiff  was 
struck. 

Upon  this  state  of  facts  numerous 
prayers  were  granted  and  refused  on  the 
part  of  the  plaintiff,  and  this  appeal  only 
involves  the  correctness  of  the  court*8  ac- 
■  tion  in  respect  to  th«^se  prayers.  The  first 
prayer  of  the  defendant  waH  rejected,  but 
appellant's  counsel  waives  that  prayer  in 
this  court,  and  all  objection  to  its  refasal 
The  defendant's  fourth  prayer  asked  the 
court  to  Instruct  the  jury  that,  if  they 
found  the  plaintiff  was  deaf,  or  bard  of 
hearing,  this  infirmity  "cast  on  him  the 
doty  of  being  more  carefal  in  keeping 
a  proper  lookout  for  passing  vehicles  than 
if  he  was  in  the  possession  ot  his  faculty 
of  hearing."  The  rejection  of  that  prayer 
was  plainly  wrong.  It  is  text-book  law, 
and  fully  sustained  by  decisions  of  high  re- 
pute, that  an  infirmity  in  any  of  the  senses 
makes  it  necessary  for  a  person  to  bemore 
vigilant  and  cautious  in  the  use  ot  his 
other  senses.  The  Importance  and  necessi- 
ty for  this  rale  is  especially  illustrated  in 
this  case.  Here  was  a  plaintiff  attempt- 
ing to  cross  a  public  street,  upon  which 
street-oars  were  running,  and  across  which 
ran  another  very  public  thoroughfare,  in 
and  down  which  the  wagon  which  in- 
flicted the  Injury  was  coming  with  ra- 
pidity. Being  very  bard  of  hearing,  as  he 
testified,  be  nouid  not  rely  on  his  hearing 
tor  notification  of  an  approaching  vehicle, 
and  therefore  must  rely  on  his  sight.  He 
says  he  did  not  see  either  t  he  street-car  com- 
ing in  one  direction,  nor  the  wagon  com- 
ing directly  in  front  of  him.  It  was  there- 
fore very  important  that  the  jury's  atten- 
tion should  be  specifically  called  to  his 
deafness,  that  they  might  consider  especial- 
ly whether  he  had  been  correspondingly 
careful  in  looking  for  approaching  vehicles 
before  crossing  the  street  and  in  the  act  of 
crossing.  The  rule  does  not  impose  on 
persons  more  than  ordinary  care,  "but  the 
standard  of  such  care  is  fixed  by  that 
which  prevails  with  ordinary  men  of  their 
class. "  In  2  Shear.  &  R.  Neg.  §  481,  the  rule 
is  most  clearly  setforth  and  defined.  They 
say:  "Thus  a  deaf  man  should  look  up 
and  down  the  track  even  more   closely 


than  might  be  necessary  it  he  could  bear 
well."  They  cite  numerous  authorities 
for  this  statement  of  the  law,  all  of  which 
fully  sustain  the  proposition.  1  Thomp. 
Neg.  p.  480,  states  the  law  in  the  same 
way.  Railroad  Co.  v.  Buckner,  28  HI.  299; 
Railroad  Co.  v.  Terry,  8  Ohio  St.  585; 
Ormsbee  v.  Railroad  Corp.,  14  R.  1. 102 ;  Zim- 
merman V.  Railroad  Co.,  71  Mo.  476;  Purl 
V.  Railway  Co.,  72  Mo.  172;  Railroad  Co. 
V.  Feller,  84  Pa.  St.  229.  The  fifth 
prayer  of  the  defendant  was  properly 
rejected,  because  it  was  misleading.  It 
asked  the  court  to  deny  the  plaintiff  re- 
covery It,  "when  crossing  the  street, 
he  could  have  seen  the  wagon  approach- 
ing in  time  to  avoid  tt  if  he  had  looked." 
With  what  degree  of  care  It  was  his  duty 
to  look  is  not  alluded  to.  Although  it 
might  have  required  extraordinary  care 
and  effort  to  have  seen  the  wagon,— a 
degree  of  diligence  and  care  to  which  be 
ought  not  to  be  held,— still,  undersucb  cir- 
cumstances even,  he  could  not  recover  un- 
der that  prayer.  Ordinary  care,  such  as 
a  reasonably  prudent  man  at  his  age  and 
condition  as  to  hearing  would  be  expect- 
ed to  exercise,  was  all  that  could  be  re- 
quired of  him.  This  prayer  left  the  Jury 
to  apply  a  more  rigid  and  exacting  rule 
of  care.  The  sixth  prayer  of  the  defend- 
ant was  rightly  refused.  If  the  plaintiff 
had  been  Injured  by  the  street-car  by  rea- 
son of  his  crossing  the  street  immediately 
In  front  of  the  horses,  which  were  moving, 
a  very  different  question  would  be  present- 
ed; but  bis  negligence  in  that  regard  can- 
not affect  this  case,  except  as  reflecting 
light  on  the  character  of  care  he  was  ob- 
serving in  crossing  the  street.  The  prttyer 
puts  the  fact  very  properly,  but  asks  the 
jury  to  draw  an  unwarranted  Inference 
from  the  act  as  connected  with  theln  jury  in- 
flicted by  the  ice-wagon.  The  prayer  is 
infirm  in  making  no  reference  to  the  care- 
of  the  plaintiff  in  respect  to  failure  to  see 
or  avoid  the  ice-wagon  ;  and  punishes  the 
owner  of  the  ice-wagon  for  simply  being 
in  the  plaintiff's  way,  without  alluding  to 
any  element  of  care  necessary  to  have  been 
observed  byits  driveraa  respects  the  plain- 
tiff. The  third  prayer  of  the  plaintiff  was 
granted,  we  think,  in  error.  In  defining 
the  degree  of  care  required  of  the  plaintiff 
it  wholly  ignored  the  question  of  deafness 
of  the  plaintiff,  which  would  subject  him, 
as  we  have  already  said,  to  the  necessity 
ot  more  diligently  using  his  faculty  of 
sight.  After  the  word  "situation "  some- 
thing should  have  been  added  which  wonld 
draw  the  jury's  attention  to  his  deafness 
to  which  the  plaintiff  testified.  Besided 
this  defect,  in  attempting  to  conjoin  with 
that  definition  of  care  required  ot  him  the 
idea  that,  though  he  may  have  been  some- 
what negligent,  still  he  might  recover,  if. 
by  the  exercise  of  reasonable  care,  the  de- 
fendant's servant  could  have  avoided  the 
accident,  the  prayer  becomes  self-contra- 
dlctnry  in  making  him  both  reasonably 
careful  and  somewhat  negligent;  and  in 
that  paragraph  of  the  prayer  be  does  not 
correctly  put  the  rule  of  liability  in  cases 
of  mutual  negligence.  With  respect  to  the 
criticism  of  appellant's  counsel  upon  the 
concluding  sentence  of  the  plaintiff's  first 
prayer,  we  think  that,  if  that  prayer  stood 
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by  itseU,  witbont  any  qualification  by 
other  instructions,  It  wonld  be  mislead- 
ing; but,  qaalified  as  it  is  by  the  second 
and  tbird  prayers  ol  the  defendant,  we 
should  hesitate  to  reverse  lor  that  detect 
il  there  were  no  other  errors  to  reverse  on; 
but,  as  the  case  must  go  back  for  a  new 
trial,  we  saggest  that  the  suggested  de- 
fect in  that  prayer  be  corrected,  and  then 
It  will  be  liable  to  no  ]ust  criticism,  as 
now,  tornot  calling  attention  to  the  rea- 
sonable care  which  It  was  the  duty  of  the 
Slain  tiff  to  exercise.  For  the  errors  we 
ave  mentioned  the  Judgment  must  be  re- 
versed, and  a  new  trial  must  be  bad. 
Judgment  reversed. 


<74  Md.  B79)  

Stonb  V.  Mutual  Fikk  Ins.  Co. 
(Court  0/  Appeals  ofltaryland.    Nov.  13, 1891. ) 

Fbopebtt  Subject  to  Garnishmeri— Ihbvk- 
anoe  honet. 
An  insarer  wbo  has  elected,  under  the 
terms  of  a  policy,  to  rebnild  a  b  Idihg  destroyed 
by  fire,  instead  of  paying  the  loss,  and  who  has 
contracted  for  its  erection,  cannot  be  garnished 
by  a  creditor  of  the  insured  who  has  recovered 
a  Judgment  on  a  mortgage  on  the  premises  exe- 
cuted after  they  had  been  insured;  and  that,  al- 
though the  premises  are  advertised  for  sale  un- 
der the  mortgage.  Anderson  v.  Assurance  Ca, 
K  Law  J.  Q.  B.  14ft,  distinguished. 

Appeal  from  circuit  conrt,  Montgomery 
connty. 

This  was  a  proceeding  in  garnishment 
by  Philip  Stone,  adralnistratorof  Thomas 
E.  Perry,  against  the  Mutual  Fire  Insur- 
ance Company  of  Montgomery  County  to 
recover  money  alleged  to  be  due  from  the 
latter  to  Harvey  C.  Fawcett,  against 
whom  Judgment  had  been  recovered  by 
plalutiff.  From  a  Judgment  for  the  gar- 
nishee, plaintiff  appeals.    Affirmed. 

ArRued  before  Alvey,  C.  J.,  and  Irving, 
Mili.br,  Bryan,  McSherry,  and  Fowlkr, 
JJ. 

i'kWp  D.  Laird,  H.  W.  T&Ibott,  and 
Peter  A  Henderson,  for  appellant.  Albert 
<f  Wnrner  and  Andemon  <lt  Boaic,  for  ap- 
pellee. 

Fowler,  J.  On  the  1st  of  August,  186S, 
Harvey  C.  Fawcett  was  insured  against 
loss  by  fire  by  a  policy  Issued  by  the  Mut- 
tual  Fire  Insurance  Company  of  Mont- 
gomery County.  The  policy  contained  a 
clause  providing  that  all  the  property  and 
securities  of  said  company  should  be  for- 
ever subject  and  liable  to  pay  said  Faw- 
cett, his  heirs  and  assigns,  tbe  loss  which 
might  happen  by  reason  of  fire  to  the  prop- 
erty insured,  "unless  the  said  company 
shall,  within  ninety  days  after  proof  of 
soch  damage  or  loss,  proceed  to  repair, 
rebuild,  or  replace  the  same  in  as  good 
order,  condition,  and  quality  as  it  was 
before  it  was  so  injured  by  fire."  The 
policy  further  provided  that  whenever  the 
said  company  bad  paid  the  amount  men- 
tioned therein,  or  had  rebuilt  or  replaced 
any  buildings  destroyed  by  fire  as  herein 
provided,  said  policy  should  be  utterly 
"null  and  void,  and  of  none  effect,  either 
in  law  or  equity."  About  15  years  after 
the  date  of  this  policy,  Mr.  Fawcett,  to- 


gether with  his  wife,  mortgaged  bis  farm 
and  the  insured  buildings  thereon  to  Mrs. 
E.  H.  Biggs  to  secure  the  payment  of  a 
considerable  sum  of  money,  in  which 
mortgage  there  was  contained  the  usual 
power  of  sale  in  case  of  default;  and 
Rome  years  after  the  execution  of  said 
mortgagetheappellantrecovered  bis  Judg- 
ment against  Fawcett  in  the  circuit  court 
for  Montgomery  county.  On  the  Htb  of 
April,  ISiM),  tbe  dwelUng-bouse,  one  of  the 
buildings  covered  by  the  policy  of  insur- 
ance, was  totally  destroyed  by  fire;  and 
tbe  insurance  company,  the  appellee  here, 
on  the  15th  of  May  following,  by  a  resolu- 
tion of  its  hoard  of  directors,  determined 
to  adjust  the  claim  of  Fawcett  by  rebuild- 
ing in  accordance  with  the  provisions  of 
the  policy  before  referred  to.  Subsequent 
to  the  passage  of  this  resolution,  tbe  ap- 
pellant had  an  attachment  issued  on  bis 
judgment,  and  directed  it  to  be  laid  in 
the  hands  of  the  appellee  to  effect  the  in- 
Hurance  money  claimed  by  the  appellant 
to  be  due  to  Fawcett  by  reason  of  the 
burning  of  bis  dwelling-house.  It  ap- 
pears, therefore,  that  the  policy  of  insur- 
ance on  which  the  appellee  company  bases 
its  contentions  long  antedated  both  the 
mortgage  under  which  the  laud  wa?  sold 
and  the  Judgment  on  which  the  appellant 
issued  his  attachment.  It  also  appears 
that  the  proof  of  loss  was  returned  on  the 
29th  of  April,  1890,  and  that  within  90 
days,  the  time  limited  by  the  policy,  the 
appellee  had  determined  to  rebuild;  and 
finally  that,  in  pursunnce  of  this  resolu- 
tion, a  valid  contract  had  been  made  by 
the  appellee  with  a  builder  to  erect  the 
new  building  on  the  site  of  the  old  one. 
The  statement  of  the  foregoing  facts,  it 
seems  to  us,  is  suificient  to  show  that  the 
appellant,  claiming  here  under  his  attach- 
ment, has  no  standing,  for  it  is  apparent 
that,  undertbe rebuilding  clause  contained 
iu  the  insurance  policy,  there  never  was  a 
debt  due  by  the  appellee  to  Fawcett,  nor 
any  sum  of  money  in  its  bands  which  be 
could  legally  claim,  or  which  could  be 
reached  by  his  creditors  by  means  of  an 
attachment  or  otherwise.  The  Insurance 
company  having  duly  exercised  its  elec- 
tion to  rebnild,  it  is  clear  neither  Fawcett 
nor  his  creditors  can,  under  the  terms  of 
the  policy,  claim  tbe  insurance  money.  It 
would  certainly  be  a  great  hardship  and 
an  apparent  injustice  to  subject  the  insur- 
ance company,  being  guilty  of  no  fraud, 
to  a  suit  on  the  part  ot  the  insured  to  re- 
cover on  the  policy,  on  the  theory  that  the 
rebuilding  clause  is  void,  and  at  the  same 
time  render  it  liable  to  an  action  by  the 
builder  to  recover  damages  tor  breech  ot 
tbe  building  contract,  which  it  must  be 
admitted  it  had  the  right  to  make,  under 
the  circumstances  ot  this  case.  For  it  is 
not  contended  that  tbe  title  to  the  land 
on  which  the  new  building  was  to  be 
erected  bad  ceased  to  be  in  Fawcett  when 
the  insurance  company  made  the  contract 
with  the  builder,  but  it  is  said  the  prop- 
erty was  then  advertised  under  the  mort- 
gage already  mentioned.  But  it  does  not 
follow  that  the  land  would  be  sold  or 
cease  to  be  owned  by  Fawcett  because  it 
was  advertised ;  and  If  the  appellee  had 
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waited  until  the  mortgage  sale  had  beea 
finally  ratified,  before  exerciaing  its  elec- 
tion to  rebuild,  it  migbt  have  then  been 
too  late  to  avail  Itself  of  that  valnable 
right  under  the  policy.  There  being  noth- 
ing In  the  hands  of  the  insurance  company 
which  Fawcett  could  legally  claim,  it  fol- 
lows, of  course,  that  theattachmentmust 
fail.  Myer  v.  Insurance  Co.,  40  Md.  600. 
Cases  may.  no  doubt,  arise  in  wblch  the 
Insured,  either  from  peculiar  circum- 
stances ortraud  in  the  exercise  of  the  right 
to  rebuild,  should  haye  some  remedy.  And 
this  Is  well  illustrated  by  the  case  of  An- 
derson v.  Assurance  Co.,  55  Law  J.  Q.  B. 
146,  so  much  relied  on  by  the  appellant 
both  in  his  brief  and  oral  argument.  But, 
so  far  from  being  an  authority  sustain- 
ing the  contention  of  the  appellant,  It  is 
directly  to  the  contrary.  In  the  case  just 
mentioned,  the  policy  contained  a  clause 
similar  to  the  oue  in  question,  giving  the 
Insurers  the  discretion  to  repair  and  re- 
place the  machinery  insured.  The  build- 
ing in  which  the  machinery  was  located 
and  us<>d,  when  insured,  as  well  as  the 
machinery  itself,  was  damaged  by  Are; 
and  the  former  ceased  to  be  occupied,  or 
In  the  possession  of  the  assured,  because 
he  failed  to  pay  the  stipulated  rent. 
Against  the  protest  of  the  insured  the  in- 
surer persisted  in  reinstating  and  repair- 
ing the  machinery  in  the  said  building. 
An  action  on  the  policy  was  brought,  un- 
der these  circumstances,  by  the  insured  to 
recover  the  amount  of  loss  by  fire ;  and  it 
was  held  that  both  parties  were  wrong, 
— the  defendant,  that  is,  the  insurance 
company,  because,  although  it  had  not 
lost  its  right  to  reinstate  the  machinery, 
It  should  not  hare  been  reinstated  in  the 
same  place,  but  in  the  same  state,  in  which 
it  was  before  the  fire;  and  the  plaintiff, 
that  is,  the  Insured,  was  wrong  because 
be  did  not  remove  the  machinery  to 
some  reasonable  place,  to  be  reinstated 
and  repaired  by  the  Insurer.  But  all  the 
Judges  held  that,  whatever  rights  the  in- 
sured might  have,  he  could  not  recover, 
In  his  action  on  the  policy,  the  amount 
of  the  loss.  And  we  think  there  is  as  little 
reason  as  there  Is  authority  to  sustain 
the  contention  of  the  appellant  In  this 
case,  namely,  that  he  is  entitled  to  re- 
cover the  amount  which  it  had  been  ascer- 
tained the  new  building  would  cost. 
Where  there  is  a  failure  to  rebuild  after  an 
election  so  to  do,  it  has  been  held  the 
proper  remedy  of  the  assured  is,  not  an 
action  ex  coatractu  on  the  policy,  tor  the 
amount  of  loss  by  fire,  but  an  action  to 
recover  damages  for  not  rebuilding,  and 
tbat  the  amount  of  the  insurance  Inen- 
tioned  in  the  policy  ceases  to  be  the  lueas- 
ure  of  damages.  Brown  y.  Insurance  Co., 
1  El.  &  El.  853;  Morrell  v.  Insurance  Co., 
38  N.  T.  429.  It  will  be  unnecessary  to 
pass  upon  the  various  exceptions  taken  to 
the  rulings  of  the  court  below  on  the  ad- 
missibility of  testimony,  for  they  are  all 
involved  in  the  action  of  the  court  upon 
the  prayers;  and  it  follows, from  what  we 
have  said,  that  the  appellant's  prayers 
were  properly  rejected,  and  those  of  the 
appellee  were  properly  granted.  Judgment 
affirmed. 


(M  N.  J.  L.  «) 
State  (Vrbesland  et  at.,  Prosecutors)  v. 
Mayor,  Etc.,  of  City  of  Jersey  City. 

{Supreme  Court  of  New  Jeney.    Nor.  17,  ISQL) 

Eminent  Dokain— Fboceddbb— Constbuction 
or  Sewbbs. 

1.  Statutes  conferring  the  poivnr  of  condem- 
nation nnder  the  right  of  eminent  domain  are 
strictly  construed.  Bvery  condition  prescribed 
In  the  gfrant  must  be  complied  with,  and  the  pro-  - 
ceedings  must  b«  conducted  in  the  manner  and 
with  the  formalities  prescribed  in  the  grant  oT 
power.  Formalities  and  modes  of  procedure  pre- 
scribed are  of  the  essence  of  the  grant,  which 
the  courts  cannot  disregard  on  a  concepaon  that 
they  are  not  essential. 

3.  The  act  of  March  U,  1889,  entitled  "An  act 
to  enable  cities  to  build  main  sewers  in  oertam 
districts,  and  toacouire  private  lands  for  that  pur- 
pose, "  (Hupp.  Revision,  p.  680.)  is  a  general  law 
In  force  in  all  the  cities  of  this  state,  and  pur- 
ports to  doal  with  the  entire  subject  of  the  dnin- 
age  of  a  neighborhood  as  distinguished  from  local 
sewerage,  and  operates  to  supws^de  special  pro- 
visions in  city  charters  on  the  iuao  subject,  ex- 
cept so  far  as  their  provislona  are  tetainea  or 
adopted  by  the  act. 

8.  The  act  provides  that  the  proceedings  for 
acquiring  lands  for  the  oonstmotioa  of  sewers 
constructed  under  that  act  shonld  conform  to  the 
proceedings  now  provided  by  law  for  the  acquir- 
ing of  land  for  the  opening  of  streets  in  such 
ctUea.  Held  that,  in  proceedings  to  condemn 
lands  for  a  sewer  to  be  constructed  under  the  act 
in  any  city,  the  special  provisions  In  its  city 
charter  for  acquiring  land  for  a  street,  whatever 
they  may  be,  must  be  compiled  with. 
iSyUabus  by  the  Court.) 

Certtoruii  by  the  state,  on  relation  of 
M.  De  Motte  vreeland  and  others,  against 
the  mayor  and  aldermen  of  Jersey  City,  to 
review  the  award  ot  commisstoners  of 
assessments  made  to  the  owners  ot  land 
to  be  taken  for  the  constmction  of  a 
sewer.    Award  set  aside. 

Argued  before  Depub,  Dixon,  and  Bbkd, 
JJ. 

Jas.  Fleming,  tor  relators.  W.  D.  Ed- 
wards, tor  respondents. 

Depub,  J.  This  writ  ot  eerHonii 
brings  up  the  award  of  commissioners  of 
assessments  made  to  the  owners  of  lands 
to  be  taken  tor  the  construction  of  a  main 
sewer  in  Jersey  City,  beginning  in  Ocean 
avenue,  and  extending  through  Stegman 
street,  Garfield  avenue,  Richmond  street, 
and  thence  to  tide-waterln  New  York  bay. 
The  land  proposed  to  be  taken  for  the 
construction  of  the  sewer  is  a  strip  25 
feet  in  width  in  Stegman  street,  from 
Ocean  avehue  to  Garfield  avenue,  and  50 
feet  wide  from  Garfield  arenue  to  New 
York  bay.  The  construction  ot  this  sew- 
er was  projected  nnder  the  act  of  March 
24, 1885,  (Supp.  Rerision,  p.  680.)  The  act 
is  entitled  "An  act  to  enable  cities  to 
build  main  sewers  in  certain  districts,  and 
to  acquire  private  lauds  for  that  purpose. " 
The  first  section  enacts  "that  when  in  a 
city  any  neighborhood  of  said  city  lacks 
sewers  tor  the  proper  drainage  thereof, 
and  the  protection  of  the  health  ot  the  in- 
habitants thereof,  and  there  are  no  public 
streets  through  which  it  Is  feasible  and  ad- 
vantageous to  the  city  to  build  a  main 
sewer  from  such  neighborhood  to  tide- 
water, or  other  waters  Into  which  the 
sewerage  ot  such  city  Is  emptied,  then  it 
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shall  be  lawtal  for  the  board  or  other  aa- 
thorlty  of  soch  city  having  char^re  of  the 
construction  of  sewers  to  lay  out  and 
construct  ii  main  sewer  or  sewers,  suffi- 
cient for  the  proper  drainage  of  snch 
neighborhood,  through  and  upon  any 
lands  In  such  city  that  may  be  In  the  line 
of  such  sewer  or  sewers  located  as  her<iln- 
after  provided."  The  second  section  pre- 
scribes the  condition  under  which  the  mu- 
nicipal authorities  are  required  to  act  in 
the  premises.  It  enacts  "that  any  fifty 
owners  of  land  lying  within  snch  neigh- 
borhood may  present  to  the  said  board 
an  application  in  writing,  designating 
the  neighborhood  lacking  proper  drain- 
age, and  setting  forth  the  particulars 
bringing  such  neighborhood  within  the 
meaning  of  the  first  section  of  this  act, 
and  praying  that  a  main  sewer  or  sewers 
be  constructed  for  the  use  of  said  neighbor- 
hood. The  said  board  shall  thereupon 
proceed  to  act  upon  said  application  in 
the  same  manner  as  is  now  provided  by 
law  for  proceedings  to  construct  sewers 
in  such  city ;  and,  if  such  board  determine 
to  construct  the  sewer  or  sewers  applied 
for,  they  may  locate  the  same  either 
wholly  upon  private  lands,  or  partly  in 
streets  and  partly  upon  private  lauds,  as 
the  nature  of  the  case  may  require."  The 
act  of  1885  is  a  general  law  in  force  In  all 
the  cities  of  this  state.  By  a  canon  of 
construction,  this  statute  operated,  by 
force  of  a  constitutional  requirement,  to 
supersede  and  repeal  all  special  and  local 
laws  contained  in  city  charters  on  the  sub- 
ject within  its  ptirview  inconsistent  with 
its  provisions.  Bowyer  v.  Camden,  50  N. 
J.  Law,  87,11  Atl.  Rep.  137;  Haynes  v. 
aty  of  Cape  May.  52  N.  J.  Law,  180,  19 
Atl.  Rep.  176.  The  subject  embraced  in 
this  legislation  is  the  drainage  of  a  neigh- 
borhood, as  distinguished  from  local  sew- 
erage, designed  principally  for  the  benefit 
of  lands  abutting  on  a  sewer.  The  means 
by  which  the  object  Is  to  be  accomplished 
is  the  construction  of  a  main  sewer  "from 
such  neighborhood  to  tide-water,  or  oth- 
er Waters  into  which  the  sewerage  of 
such  city  is  emptied. "  The  charter  of  Jer- 
sey City  provides  that  a  sewer  shall  be 
constructed  on  the  application  of  tlieown- 
ers  of  nno-thlrd  of  the  property  fronting 
on  the  improvement.  The  act  of  1885  pro- 
Tides  that  any  50  owners  of  lands  lying 
within  the  neighborhood  proponed  to  be 
drained  may  make  the  application,  and 
that  thereupon  the  municipal  authorities 
"shall  proceed  to  act. "  The  city  charter 
Id  this  respect  must  yield.  The  applica- 
tion presented  to  the  board  purported  to 
be  signed  by  more  than  50  owners  of  lands 
proposed  to  be  drained,  and  sets  out  all 
the  Jurisdictional  facts  required  by  the 
Btatnte.  It  was  sufficient  to  confer  Ju- 
risdiction on  the  board.  The  act  also  pur- 
ports to  deal  with  the  entire  subject  of 
municipal  action  In  this  respect,  and  hence 
operates  to  supersede  special  provisions 
lo  city  charters  on  the  samesubject,  except 
BO  far  as  their  provisions  are  retained  or 
adopted  by  the  act.  Roche  v.  Jersey  Oty, 
40  N.  J.  Law.  257;  Haynes  t.  City  of  Cape 
May,  62  N.  J.  Law.  180. 19  Atl.  Rep.  178. 
The  only  provision  In  the  act  adopting 
the  special  provisions  of  city  charters  that 


It  Is  necesfiary  to  consider  is  that  con- 
tained in  section  5,  which  provides  that 
the  proceedings  for  acquiring  lands  forthe 
construction  of  the  sewer  "shall  conform 
to  the  proceedlng:s  now  provided  by  law 
for  the  acquiring  of  land  tor  the  opening 
of  streets  in  such  cities. " 

The  proceedings  for  acquiring  land  for 
the  opening  of  streets  In  Jersey  City  are 
contained  In  section  41  of  the  city  charter. 
P.  L.  1871,  pp.  1118,  1114.  Statutes  con- 
ferring the  power  of  condemnation  under 
the  right  of  eminent  domain  are  strictly 
construed.  Every  condition  prescribed  by 
the  legislature  in  the  grant  must  be  com- 
plied with,  and  the .  pi-oceedlngs  to  con- 
demn must  be  conducted  In  the  manner 
and  with  the  formalities  prescribed  in  the' 
grant  of  power.  Formalities  and  modes 
of  procedure  prescribed  are  of  the  essence 
of  the  grant,  which  the  courts  cannot  dis- 
regard on  a  conception  that  they  are  not 
essential.  The  initial  proceeding  In  the 
condemnation  of  land  for  a  street  in  Jer- 
sey City  is  the  preparation  of  a  map  by 
a  discreet  and  disinterested  surveyor  se- 
lected by  the  board,  whose  qualiflcations 
for  the  duty  assigned  are  approved  by  the 
board.  The  duty  of  the  surveyor  is  to 
prepare  a  map  on  which  shall  be  delineat- 
ed the  lands  to  be  taken  as  well  as  the- 
property  to  be  assessed  for  benefits,  and 
which  shall  be  made  a  public  record.  The 
section  cited  also  prescribes  the  manner 
in  which  the  commissioners  shall  perform 
their  duties.  They  are  required  to  deter- 
mine the  property  to  be  benefited  by  the 
Improvement,  to  estimate  the  probable 
cost  of  the  improvement,  and  make  a  pre- 
liminary assessment  of  the  beueflts  de- 
rived by  each  lot  delineated  On  the  map, 
as  well  as  to  assess  the  value  of  the  lands 
taken  and  the  damages,  and  are  required 
to  report  to  the  board  the  facts  ascer- 
tained, and  the  appraisements,  estimates, 
determinations,  and  assessments  by  them 
made.  The  report  being  filed,  the  board 
is  required,  upon  public  notice,  to  hear 
and  consider  objections;  and  if,  after  such 
bearing,  the  board  determine  to  make  the 
improvement,  it  may  be  arrested  if  the 
owners  of  two-thirds  of  the  property  to 
be  assessed  for  benefits  shall  remonstrate 
against  the  same  being  made.  In  these 
steps,  in  the  course  of  the  proceedings  to 
take  lands  for  a  street,  the  owner  has  the 
advantage  of  a  hearing  before  the  board 
upon  the  facts  authenticated  by  the  com- 
missioners' report,  including  the  proba- 
ble cost  of  the  improvement,  and  the 
amount  of  indemnification  to  the  city  to 
be  realised  from  the  assessments  for  bpne- 
fits.  On  a  hearing  of  this  character,  the 
board  may  be  constrained,  on  public  con- 
siderations, to  abandon  thelraprovement; 
and,  if  the  board  proposes  to  go  on  with 
the  improvement,  It  may  still  be  defeated 
by  the  protest  of  owners  of  lands  liable 
to  assessment  for  benefits.  In  either  of 
these  events,  the  condemnation  proceed- 
ings would  be  terminated.  A  map  made 
by  a  surveyor  chosen  by  the  board,  and  a 
hearing  before  the  board  upon  a  report  of 
the  commissioners  certifying  officially  to 
the  probable  cost  of  the  improvement, 
and  the  assessments  and  apportionment 
of  benefits,  are  by  the  charter  made  so  es- 
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sentially  parts  of  the  proceedings  to  take 
lands  for  a  street  that:  proceedings  to  con- 
demn wanting  these  requisites  in  eltber 
respect  would  be  a  nullity.  Nor  aretbe 
provisions  contained  in  this  section  of  the 
city  charter  inappropriate  to  the  scheme 
of  improvement  propounded  by  the  act  of 
1885.  Condemnation  proceedings  to  ac- 
quire lands  for  the  purposes  contemplated 
by  the  act  may  be  conducted  without  em- 
barrassment, and  with  advantage  to  the 
public,  without  infringing  upon  any  pro- 
vision of  that  statute.  Indeed,  if  that  be 
not  so,  and  land  for  the  construction  of 
main  sewers  into  Jersey  City  cannot  be 
talcen  in  the  manner  and  under  the  formal- 
ities prescribed  by  the  city  charter  for  tak- 
ing lands  for  opening  streets,  the  act 
would  be  incapable  of  execution  in  that 
city.  The  act  provides  no  other  mode  for 
taking  lands.  In  this  respect  the  proceed- 
ings nnder  review  are  conspicuously  de- 
fective. The  application  wafi  presented 
to  the  board  on  the  28th  of  October,  1889. 
The  resolution  to  build  the  sewer  and 
condemn  the  lands  described  in  the  appli- 
cation was  passed  the  same  day.  This 
resolution  was  approved  by  the  hoard  of 
aldermen  November  12th,  and  by  the 
mayor  November  14tb,  and  by  the  board  of 
finance  April  2.5, 1890.  The  commissioners 
gave  notice  of  their  meeting  on  the  15th 
of  May,  1890,  to  appraise  the  value  of  the 
land  to  be  tflken,  and  made  their  award 
on  the  16th  of  June,  1890,  containing  sim- 
ply an  estimation  and  appraisement  of 
the  lands  taken.  There  was  no  prelimi- 
nary determination  of  the  size  or  dimen- 
sions of  the  sewer  proposed  to  be  built, 
or  of  the  materials  proposed  to  be  used; 
no  map  prepared  as  required  by  the  char- 
ter; no  ascertainmen^of  costs;  no  prelim- 
inary assessment  of  benefits;  and  no  re- 
port by  the  commissioners  of  the  facts  as- 
certained by  them,  and  of  the  appraise- 
ments, estimates,  determinations,  and 
assessments  made  by  them  concerning  the 
said  improvement, — as  required  by  the 
charter,  on  which  the  charter  required 
objections  to  be  heard.  As  a  proceeding 
"provided  by  law  for  the  acquiring  of  land 
for  the  opening  of  a  street"  in  Jersey  City, 
this  proceeding  would  be  utterly  unavail- 
ing. For  this  reason  the  award  in  this 
case  must  be  set  aside. 


(47  N.  J.  H.  ESS) 

Collins  v.  Voohhees. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  Term,  1890.) 

EVIDBNCX  OP  IfABBUOB. 

Ciotaabltation,  following  an  Illegal  mar 
riage,  and  continued  after  the  obstanle  to  a  legal 
marriage  Is  removed,  does  not  of  itself  prove  a 
legal  marriage.  47  N.  J.  Bq.  S15,  ao  Atl.  Rep. 
076,  afBrmed. 

Motion  for  reargument. 
Cortlandt  Parker,  for  the  motion. 

BEASLBr,  C.  J.  This  motion  is  refused, 
and  the  record  is  ordered  to  be  remitted. 
Inasmuch  as  it  appears  that  the  counsel 
lias  misconceived  the  ground  on  which 
this  case  was  decided  by  this  court,  it 
seems  proper  that  I  should  state  that 
ground  as  it  was  understood  l>y  me.   This 


court  was  called  upon  to  apply  the  law 
to  the  following  facts,  vis. :  In  the  year 
1867  one  Abraham  Yoorbees  brought  salt 
lo  the  superior  court  of  Connectica  t  for  di- 
vorce against  bis  wife,  Camilla,  for  deser- 
tion. This  proceeding  was  a  fraud  from 
beginning  to  end  on  the  part  of  the  plain- 
tiff. No  notice  of  it  was  given  to  the  wife, 
who  at  the  time  was  a  resident  of  this 
state,  and  consequently,  according  to  the 
decision  of  this  court  in  the  case  of  Dough- 
ty V.  Doughty,  28  N.  J.  Eq.  581,  the  decree 
that  ensued  wcus,  in  this  Jurisdl'^tlon,  an 
absolutenullity.  This  being  the  situation, 
Voorhees  married  a  second  time,  and  the 
question  to  be  decided  was  with  respect 
to  the  validity  of  this  latter  marriage.  On 
that  subject  tbis  court  held,  in  the  first 
place,  that  inasmuch  as  thedivorce  grant- 
ed in  Connecticut  was  absolutely  void  in 
this  state,  such  second  marriage  had  no 
legal  force  whatever.  Tbis  was  a  neces- 
sary conclusion,  as  long  as  the  case  just 
cited  remained  unreversed.  But  another 
question  arose.  It  appeared  that  after 
this  second  marriage  the  first  wife  ob- 
tained a  divorce  from  her  husband,  and 
that  subseq neatly  to  that  occurrence  Voor- 
hees cohabited  with  his  so-called  "second 
wife,"  ond  treated  her  before  the  world  as 
though  he  were  married  to  her.  And  it 
was  urged  that  such  cohabitation  formed 
the  basis  of  an  inference  that  there  bad 
been  an  interchange  of  consent  to  mar- 
riage after  the  dissolution  of  the  first  mar- 
riage. This  inference  was  rejected  by  this 
court  on  two  gounds:  First,  chat  an  in- 
terchange of  consent  was  not  to  be  de- 
duced from  cohabitation  accompanied 
with  matrimonial  habit  and  repute,  lo  a 
case  wherein  it  appeared  that  the  partieB 
bad  been  living  together  as  husband  and 
wife,  and  by  force  ol  a  ceremonious  mar- 
riage, to  which,  as  a  valid  act,  one  of  the 
parties,  in  point  of  fact,  had  not  assented. 
The  court  found  as  a  fact  in  this  case  that 
the  husband,  Voorhees,  knew  that  be  bad 
no  legal  power  or  right  to  contract  tbis 
second  marriage;  that  be  was  aware  that 
the  divorce  fraudulently  obtained  by  him 
was  a  nullity.  What  he  did  consent  to 
was  to  deceive  the  so-called  "  second  wife," 
and  to  live  with  her  with  the  api)earance 
of  being  married  to  her.  He  did  not  con- 
sent to  marry  lier  in  any  legal  sense  what- 
ever. Under  these  circumstances,  this 
court  decided  that  his  continued  cohabita- 
tion with  this  woman,  aiter  the  obstacle 
to  their  marriage  had  been  removed,  did 
not  prove  that  he  had  changed  his  origi- 
nal intent,  which  was  to  live  with  iier 
without  being  legally  married  to  ber.  It 
was  deemed  that  cohabitation  with  habit 
and  repute,  being  accompaniments  of  the 
original  status,  could  not  per  ae  be  taken 
as  proof  that  a  new  status  had  been 
agreed  to  by  the  parties.  Voorhees,  as 
just  stated,  bad  consented  to  an  illegiti- 
mate connection  attended  with  the  con- 
comitants of  habit  and  repute.  The  con-  - 
tinuance  of  such  concomitants  could  not, 
by  their  unassisted  probative  force,  lead, 
with  any  show  of  reasoning,  to  the  con- 
clusion that  the  man,  when  he  was  at  lib- 
erty to  form  a  legal  connection  with  the 
woman,  bad  embraced  the  opportunity. 
To  treat  evidence  wbicb  was  In  all  respects 
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and  to  the  utmost  def^ree  in  accord  with 
tho  original  purpose  as  proving,  propria 
vlgore,  a  change  of  sucb  purpose,  ap- 
peared to  be  not  only  inadmissible  accord- 
ing to  the  legal  rules,  bat  as  being  iu  logic 
rldicaloaa.  This  construction  of  the  evi- 
dence, it  was  believed,  stood  opposed  to 
hut  a  single  case,  which  is  that  of  Breadal- 
bane,  reported  in  L.  B.  2  H.  L.  Sc.  269. 
The  doctrine  of  that  case  Is  supported  by 
nothing  that  preceded  or  that  has  fol- 
lowed it,  and  is  altogether  anomalous, 
and,  as  it  seems  to  me,  it  was  properly  re- 
jected by  this  court.  In  that  case  the 
court  acted  upon  the  principle  that,  if  a 
man  and  woman  agreed  to  live  together 
adnlteronsly,  with  a  simulation  of  mar- 
riage, there  should  be  an  inference  of 
a  subsequent  valid  marriage  from  the  fact 
that  such  simulation  had  been  continued 
after  the  death  of  the  husband  of  the  adul- 
teress. Why  such  an  inference  is  to  be 
thus  deduced  is  not  apparent,  unless  it  be 
for  the  promotion  of  adultery.  By  its 
prevalence  the  adulterous  purpose  is  con- 
verted into  a  matrimonial  purpose,  with- 
out  a  particle  of  reasonable  evidence  in 
support  of  the  alleged  change  of  intention. 
Such  a  course  is  opposed,  as  it  seems  to 
me,  to  morals  and  public  policy  Lord 
Wksbukt  read  the  opinion  in  the  case, 
and  he  has  no  better  reason  to  offer  in  fa- 
vor of  the  principle  adopted  than  that  he 
can  find  no  ruling  the  other  way.  Uedoes 
not  pretend  that  he  can  find  anything  in 
its  favor,  and  In  his  remarlts  he  strangely 
compares  the  case  before  him  with  those 
instances  where  the  parties  intended  origri- 
nally  to  marry,  and  not  to  commit  adul- 
tery, their  intent  being  frustrated  by  the 
existence  of  some  unknown  obstacle;  and 
yet  it  is  presumed  that  no  one  who  will 
look  with  any  care  into  the  subject  will 
have  the  slightest  doubt  that  these  two 
classes  of  cases,'  with  respect  to  the  meth- 
ods of  their  proof,  respectively,  rest  upon 
entirely  different  foundations;  for  when 
the  parties  have  intended  marriage,  being 
ignorant  of  an  existing  impediment,  all 
that  is  to  be  established  by  cohabitation 
apparently  matrimonial,  subsequent  to 
the  removal  of  such  impediment,  is  the 
carrying  Into  effect  by  the  parties  of  their 
original  purpose ;  but,  when  the  original 
purpose  was  to  live  in  adultery,  the  evi- 
dence, under  similar  circumstances,  must 
be  BuSQcient  to  show  an  abandonment 
of  such  purpose  and  the  execution  of  anew 
one.  These  lines  of  cases  can  be  confound- 
ed only  by  want  of  careful  observation  of 
the  principles  upon  which  they  rest.  Nor 
in  the  present  case  would  the  result  have 
been  changed  if  tho  rule  thus  rejected  had 
been  adopted,  for  the  evidence  before  the 
court,  reasonably  construed,  would  have 
been  deemed  to  be  opposed  to  the  conten- 
tion of  the  appellant.  The  proofs  on  the 
subject  amount  to  demonstration.  The 
second  wife  was  one  of  the  witnesses  in 
the  cause,  and  she  testified  that  she  never 
knew  or  had  the  least  Intimation  nntil  aft- 
er the  death  of  her  husband  that  the  valid- 
ity of  their  marriage  was  in  any  respect 
called  in  question;  and  when  she  was 
Hnked,  "Was  any  other  marriage  cere- 
mony ever  performed,  In  which  yon  and 
Abraham  Voorhees  were  the  contracting 


parties?"  her  answer  was,  "There  was 
not."  Further  than  this,  she  was  then 
fully  examined  by  her  own  counsel,  and 
she  made  no  pretense  of  any  other  inter- 
change of  consent  to  marriage  between 
herself  and  the  man  she  cohabited  with 
except  such  as  bad  been  given  at  the  time 
of  their  ceremonious  nuptials.  Most  cer- 
tainly this  evidence,  if  we  apply  to  it  the 
ordinary  legal  tests,  is  entirely  conclusive, 
and  absolutely  proves  that  there  never 
was  any  second  marriage,  in  any  form 
whatever,  between  these  parties.  It  is  to 
be  borne  in  mind  that  cohabitation,  with 
matrimonial  habit  and  repute,  is,  stand- 
ing alone,  nothing  more  than  testimony 
in  proof  of  marriage ;  the  conduct  of  the 
persons  to  whom  it  relates  does  not  con- 
stitute marriage ;  and  consequently,  from 
Its  evidential  nature,  it  is  liable  to  be  re- 
butted by  other  proofs.  This,  as  has  been 
already  said,  was  done  in  the  present  in- 
stance. 


—~~^~  {«  N.  J.  B.  B63) 

Bennett  v.  Van  Riper  et  a/. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  Term,  1890.) 

BsNavoLKNT  Associations  —  Who  Ektitlbd  to 
Benefit  ov  Cbbtifioatb. 
The  by-laws  of  a  oharltable  association, 
organized  to  establish  a  relief  fand  for  the  bene- 
fit of  its  members,  provided  that  on  satisfactory 
proof  of  a  member's  death  the  person  or  persons 
deslEnated  by  such  member  ''related  to"  or  de- 
pendent upon  him  should  be  entitled  to  the  sum 
named  in  nia  certificate  of  membership.  Held, 
that  the  phrase  "related  to"  properly  includes 
the  wife  oC  a  member's  grand  nephew,  though 
she  was  neither  related  to  the  member  by  blood, 
nor  dependent  upon  him.  19  Atl.  Hep.  785,  re- 
versed. 

On  appeal  from  court  of  chancery. 

On  petition  of  the  Supreme  Council  of 
the  Order  of  Chosen  Friends  a  decree  was 
entered  requiring  Martha  C.  Bennett, 
Alonzo  Van  Blper,  and  others  to  inter- 
plead, and  settle  their  claims  to  the  sum 
due  on  a  certificate  or  policy  of  insurance 
Issued  by  complainant  to  Alonso  Van 
Riper.  Sr.,  deceased.  Decree  was  entered 
against  defendant  Bennett,  who  appeals. 
Reversed.  For  prior  report  see  Supreme 
Council  of  the  Order  of  Chosen  Friends  v. 
Bennett,  19  Atl.  Rep.  785. 

Samuel  Kaliscb,  lor  appellant.  Charles 
E.  Hill,  for  respondents. 

ScDDDER,  J.  On  the  death  of  Alonzo 
V«n  Biper,  a  member  of  Alpha  Council 
No.  8,  of  New  York,  a  duly-constituted 
branch  of  tbe  Supreme  Council  of  the 
Order  of  Chosen  Friends,  a  benefit  certifi- 
cate for  the  sum  of  f 3,000  became  payable. 
He  had  in  his  life-time  named  as  the  bene- 
ficiaries under  said  policy  his  grandson, 
Raymond  Van Riper,forfl,000,and  Martha 
O.  Bennett,  for  f  2,000.  She  is  the  wife  of 
Liewis  W.  Bennett,  a  grand-nephew,  by 
consanguinity,  of  Alonzo  Van  Biper,  de- 
ceased. After  his  death,  on  claim  made 
by  the  children  and  representatives  of  tbe 
deceased,  a  bill  of  interplearler  was  filed  by 
tbe  council,  and,  on  decree  of  interpleader, 
an  issue  between  the  parties  defendant 
was  formed,  and  a  decree  entered  against 
Martha  C.  Bennett,  who  has  taken  her 
appeal  therefrom  to  this  court.    Her  rigl>* 
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Is  based  on  the  certtflcate  above  men- 
tioned, which  Is  a  duly-anthenticated  re- 
lief-fund certificate  of  the  order.  By  the 
Bevised  Statutes  of  Indiana  authorizing 
the  incorporation  of  BU(;h  societies  (section 
8850)  a  certificate  of  membership,  policy, 
or  other  evidence  of  interest  shall  be  re- 
garded as  a  contract,  and  the  names  of 
payees  and  beneflclaries  may  be  changed 
on  such  terras  and  conditions  as  the  par- 
ties to  the  contract  may  agree.  By  sec- 
tion 8  of  the  articles  of  association  of  the 
BDpreme  coancil  of  the  order  one  of  the 
principal  objects  shall  be  to  establish  a  re- 
lief fund,  from  which  members  of  this  as- 
sociation who  have  complied  with  all  its 
rales  and  regulations,  or  persons  by  such 
members  lawfully  designated,  .  r  the  legal 
heirs  of  such  members,  may  receive  a  bene- 
'  fit  In  a  sum  not  exceeding  t3,000  on  satis- 
factory proof  of  death  and  conditions 
complied .  with.  By  article  1  of  the  relief- 
fund  law,  "each  beneficiary  member,  the 
person  or  persons  designated  by  said 
member,  related  to  or  dependent  upon  him 
or  her,  or  the  legal  representatives  of  such 
person  or  persons,  shall  be  entitled,  under 
the  prescribed  regulations  and  conditions, 
to  draw  the  sum  not  exceeding  the 
amount  named  in  his  or  her  certificate,  as 
thereinafter  specified. "  Talking  these  dif- 
ferent parts  of  the  contract  together,  the 
<]nestlun  to  be  determined  is,  does  the  in- 
tended beneficiary,  Martha  C.  Bennett, 
come  within  its  terms,  so  as  to  entitle  her 
to  the  payment  of  $2,000  under  the  certifi- 
cate? It  is  not  claimed  that  she  was  de- 
pendent upon  the  deceased,  but  her  claim 
is  that  she  was  related  to  him,  within  the 
meaning  of  the  contract.  I  think  there 
was  error  in  confining  the  meaning  of  this 
term  "related  to"  within  the  narrow  limit 
'Which  has  been  adopted  in  the  construc- 
tion of  wills  and  in  some  statutes.  From 
the  Indefinite  extent  of  the  word  "rela- 
tions" it  has  been  found  necessary  to  limit 
it  in  these  cases  by  confining  It  to  the  next 
of  kin  under  the  statute  of  distributions. 
Smith  V.  Campbell,  19  Ves.  400;  Bennett  v. 
Eonywood,  Amb.  708.  This  Includes  re- 
lations by  blood  and  not  by  aflSnlty,  and 
is  applied  unless  the  testator  has  sub- 
joined to  the  gift  expressions  declaratory 
of  an  intention  to  include  them.  '2  Jarm. 
Wills.  666;  Esty  v.  Clark,  101  Mass.  36.  In 
Bacon  on  Beneficial  Societies  (section  260} 
It  is  said:  "It  has  long  been  settled  that 
the  word  'relatives,'  when  used  in  a  will 
or  statute,  Includes  those  persons  who  are 
next  of  kin  under  the  statute  of  distribu- 
tions ;  unless  from  the  nature  of  the  bequest, 
or  from  the  testator  having  authorized 
a  power  of  selection,  a  different  construc- 
tion Is  allowed."  Mahon  v.  Savage,  1 
Schoales  &  li.  Ill,  cases  In  notes  to  Hard- 
ing V.  Glyn,  a  Atk.  469,)  3  White  &  T. 
Lead.  Cas.  810;  Drew  v.  Wakefield,  54  Me. 
291.  In  this  certificate  there  Is  a  power  of 
selection  given,  not  by  will,  but  by  the 
contract  between  the  parties.  There  are, 
therefore,  qualifications  to  this  rule  of  con- 
struction, even  in  cases  of  wills,  when  a 
contrary  intention  is  manifested.  There 
can  be  no  question  about  the  Intention 
of  the  holder  in  this  case  upon  the  face  of 
the  certificate.  In  Craik  v  Lamb,  1  Colly. 
489,  495,  .Vice-Chancellor   Shadwell  saya 


that  "in  Johnson's  Dictionary,  in  Bicb- 
ardson's  Dictionary,  and  in  Bailey's  Edi- 
tion of  Facclolatl,  the  word  'relations'  is 
treated  as  extending  toafiinity;  and  the 
expressions  '  a  relation  by  marriage,'  and 
a'relation  in  the  law,' as  denoting conncK:- 
tions  by  affinity,  are  popularly,  whether 
correct  or  Incorrect,  of  occasional,  if  not 
of  frequent,  use."  In  our  more  modem 
dictionaries  we  find  that  a  "relation"  or 
"relative"  is  defined  as  a  person  connected 
by  blood  or  atfinity.  When  used  in  a  con- 
tract, as  In  this  case,  I  do  not  find  that  it 
has  such  a  fixed  and  definite  meaning  that 
we  must  thwart  the  purpose  of  this  de- 
cedent, who  supposed  that,  by  the  terms 
of  the  article  giving  hira  control  of  his 
benefit  in  the  relief  fund,  he  could  bestow 
it  on  any  one  of  those  popularly  called 
"relatives"  whom  he  might  select.  It 
seems  also  that  a  liberal,  rather  than  a 
Restricted,  meaning  given  to  the  word 
"relative,"  used  in  this  article  of  the  as- 
sociation, would  better  comport  with 
its  benevolent  purpose.  The  construction 
contested  for  against  this  certificate 
would  exclude  a  member's  wife,  unless  she 
came  within  the  other  part  of  the  phrase 
by  being  dependent  on  him  for  her  sup- 
port. The  ties  of  slHnlty  are  often 
stronger  than  those  between  collateral, 
or  even  lineal,  kinsmen  by  blood;  and 
there  is  nothing  unreasonable  in  saying 
that  this  certificate  was  made  payable  to 
one  whom  the  holder  supposed  was  prop- 
erly classed  among  his  relatives,  and 
that  the  council  so  Intended.  Where  there 
is  no  fixed  legal  or  technical  meaning 
which  the  court  must  follow  in  the  con- 
struction of  a  contract,  then  "the  best  con- 
struction,"  says  Chief  Justice  Gibson,  "Is 
that  which  is  made  by  viewing  the  subject 
of  the  contract  as  the  mass  of  mankind 
would  view  it;  for  it  may  be  safely  as- 
sumed that  such  was  the  aspect  in  which 
the  parties  themselves  viewed  it.  A  result 
thus  obtained  is  exactly  what  is  obtained 
from  the  cardinal  rule  of  intention."  Nav- 
igation Co.  V.  Moore,  3  Whart.  491.  It 
seems  that  the  objects  of  this  association 
will  be  best  attained  by  the  adoption  of  a 
common,  though  It  may  be  an  Inexact, 
interpretation  of  the  words  "related  to" 
as  used  in  the  article  above  rpferred  to„ 
rather  than  by  a  restricted  meaning  that 
may  not  have  been  known,  and  is  certain 
to  defeat  the  purpose  of  this  deceased 
member;  and  that  no  rule  of  legal  con- 
struction will  be  violated  by  giving  it  such 
meaning.  For  this  reason  the  decree  will 
be  reversed.    All  concur. 


(47  N.  J.  B.  5M) 

DAT  et  al.  V.  Arods  Printing  Co.  et  at. 

(Court  of  Erran  and  Avpealt  of  New  Jersey. 
Nov.  Term,  1890.) 

Amemdmskt  or  Deobib. 
.  Where,   by  inadvertence,   the  chancellor 
signs  a  decree  as  of  a  certain  erroneous  date,  it 
is  in  his  power  thereafter  to  amend  the  same  by 
suhstituting  the  correct  one. 

Appeal  from  court  of  chancery. 

The  chancellor  made  an  order  in  the 
cause  as  follows :  "It  being  represented  to 
the  chancellor,  and  established  to  his  sat- 
isfaction, by  all  the  Bolicitors  of  record  ap- 
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pea  ring  ]d  thlH  ^olt  on  the  ITCh'  day  ol  No- 
Tenilrer,  A.  D<  1889,  tor  a  dlsmlHBal  of  the 
bill,  and  that  on  that  day  John  W.  Btaaell, 
Esq.,  one  of  said  ftollcltors,  stated  to  the 
chaacellor  upon  the  street  that  be  desired 
to  obtain  each  decree,  and  was  advised 
by  the  chancetlorto  mail  tlie  Mimeto.  Tren- 
ton for  signature,  and  that  the  said  de- 
cree was  In  fact  presented  to  the  chancel- 
lor at  his  chambers  in  Jersey  City,  on. 
Monday,  November  19,  1888,  and  stgned 
by  Mm  on  that  day,  without  his  atten- 
tion being  called  to  the  date,  or  any  re- 
qaest  being  made  to  him  that  the  said  de- 
cree should  be  made  nunc  pro  tone,  and 
that  the  same  was  signed  bearing  ilate 
November  17,1888;  and  it  appearing  prop- 
er that  the  true  date  of  the  actual  signing 
of  said  decree  should  be  made  to  appear, 
—it  is  •  *  •  ordered  and  decreed,  in 
the  presence  of  B.  L.  Lawrence  and  J.  H. 
Potts,  cornisel.  appearing  for  the  parties 
to  this  suit,  and  of  Charles  L.  Corbin, 
counsel  for  creditors  of  the  defendant, 
tbatthe  said  decree  of  disniisslil  be  amend- 
ed by  striking  out  the  word  '  17th '  in  the 
date  of  said  order,  and  substitnting  there- 
for tbe  word '19th. '"  The  complainants 
appealed  from  this  order. 

John  W.  BtaselJ,  H.  Weatbrook  Wineeld, 
and  Robert  !>.  Lawrence,  tor  appellants. 
VolHas  A  Corbia,  for  respondents. 

Feb  Curiau.  The  order  as  madein  the 
conrt  of  chancery  onanimously  affirmed. 

a7  R.  I.  484)  

Spraque  V.  Tburbek  et  al, 
(Supreme  Cowrt  of  JOiode  Island:    Auj^.  1, 1891.> 
Bhtppiso — BiLi,  or  Bi.LE— Leoal  Tttlb  — Tbcbts 

— EXTISeCISHMBHT  —  RBFOBM&TIO:^>  Ot  '  Cow- 
.  TRACT. 

1.  Plaintiff  received  a  bill  of  sale  as  follows: 
"Bought  of  T.  one-qoavter  interest  in  schooners. 
Hec'd  payment.  T. "  Held,  that  the  bill  of  sale 
gave  plaintiil  the  legajl  title  tOQne-q.aartero{  the 
schooner. 

2.  The  legal  title  having  passed  toJ[>laintiff, 
a  trust  in  behalf  of  the  daughters  of  T.,  showiT' 
by  a  writing  given   by  plaintiff  to  T.,  was  folly 
constituted. 

3.  Thongh  the  bill  of  sale  was  given  to  In- 
demniiy  plaintiff  against  the  payment  of  more 
than  one-half  of  certain  joint-notes  given  by  him 
and  T.,  and  T. 's  half  of  such  debt  was  afterwards 
paid  by  his  executors,  yet  this  would  not  extin- 
guisha  trust  infavor  of  the  daughters  and  grand- 
children of  T.,  where  the  trust  provided  .that  in 
case  of  T, 's  death  the  income'  from  Ihe  trust 
property,  after  paying  the  Joint  del>t,  shoald  go 
to  such  daughters  and  grandchildren. 

4.  Rev.  St.  U.  S.  S$  4170,  481ii,  provide  that  a 
conveyance  of  an  interest  in  a  vessel  snail  recite 
at  length  the  certificate  of  registry  with  the  col- 
lector oT  custom^.  The  bill  of  sale  was  insufS- 
cient  under  those  statutes,  and  without  a  com- 
pliance with  them  the  schooner  could  not  be  used 
in  tbc  0  >nstlng  trade,  for  which  purpose  it  was 
built.  Meld,  that  T.  's  executon  could  be  com- 
pelled to  reform  the  bill  of  sale. 

Bill  by  Charles  H.  Sprague  against  Win- 
lam  H.  Q''hiirber  and  George  T.  Falne  to 
reform  a  bill  of  sale  ef  an  interest  in  a 
schooner. 

Francis  W.  Miner  and  Wllttam  G.  Soul- 
ier, for  complainant.  Jobn  C.  Peffram, 
for  respondents. 

Mattkso.n,  C.  J.   This  is  a  bill  to  reform 
a  bill  of  sale.    January  2, 1888,  Gorbam 
v.22A.no.28— 67 


Thnrbet,  being  the  owner  of  one-foinrth  of 
the  sehuoner  Charles  H.  Sprague,  sold  and 
transferred  the  name  to  the  ctimplainant 
by  a  memorandum  of  sale,  of  which  the 
following  is  a  copy :  "  Providence,  R.  I., 
Jan.  2,  '88.  Chas.  H.  Sprague,  bought  of 
Qorbam  Thurber.  one-quarter  (J^)  interest 
intbe  schooner  Chas.  H.  Sprague,  as  per 
above  receipt.  Bec'd  payment.  Gorham 
Thitrber."  At  the  same  time,  pursuant 
to  an  naderstaiBding  between  them,  the 
complainant  Signed  and  delivered  toTbur- 
ber  A  receipt  and  declaration,  of  which  the 
following  is  a  copy:  "Providence,  Jan'y 
2, 1888.  Received  of  Gorham  Thurber.  in 
trust  lor  collateral  security  and  other  pur- 
poses, my  note  in  hlstavor  for  f  S.OGO,  dated 
July  2, 1877,  payable  on  demand,  with  in- 
terest; also  a  bill  of  sale  of  one^quarter 
(}i)  interest  in.  the  schooner  Chas.  H. 
Sprague;  both  to  beheld  by  me  and  in  my 
name  as  trastee  for  thesaid  Gorham  Thur- 
ber, for  the  p»ymei\tof.hiHoue-half  respon- 
sibility in  certain  -  notes  or  renewals  in 
full  or  in  part  given  In  my  name  or  bis,  and 
indorsed  by  either  of  us,  as  joint  owners 
in  a  (iertain  comer  of  land  in  Minneapolis, 
Minn.,  except  a  $50,000  mortgage  note  at 
tfaeMech.  Savings  Bank;  to  be  held  by  me 
(oriotherwise  mutually  agreed)  until  this 
tVDSt  is  fulfilled  by  the  payments  of  said 
notes.  Tttereafter  whatever  balanae  of 
the  full  amount  may  remain,  to  be  re- 
tnmed  to  said  Thurber,  or  to  his  order. 
Tbe  income  from  this  trust  to  be  paid  to 
thesaid  Thurber,  until  he  shall  have  de- 
faulted in  paying  his  one-half  of  the  prin- 
cipal and  Interest  on  ourjointindebtedoess 
for  tbe  said  Minneapolis  lot,  and  improve- 
ments thereon,  save  the.  160,000  mortgage 
note.  In  case  of  bis  deatb,  tbe  income  from 
this  tcust,  after  the  Joint  notes  and  inter- 
est are  paid,  to  be  paid  to  bis  daughteir 
Mrs.  Hettie  T.  Sprague;  should  she  die, 
then  to  bis  daughter  Alice  Thurber; 
should  they  two  die,  the  principal  and  in- 
come to  be  divided  equally  to  the  surriv- 
ing  grandchildren  of  the  said  Gorham 
Thurber.  Chab.  H.  Spraodk.  The  word 
'Grand'  interlined  as  Intended  by  Gprham 
Thurber,  and,named  to  and  nnderstood  by 
Chas.  H.  Spragrue.  Gorham  Thubbrr.  " 
September  6, 1888,  Gorham  Tburbei'  died, 
leaving  a  last 'Will  ana  testament,  Wfa  cfa 
was  duly  admitted  to  probate,  and  in 
which  the  respondents,  George  T.  Paine 
and  William  H.  Thurber,  together  with 
the  complainant,  are  named  as  tbeexeeq- 
tors  and  trustees;  all  of  whom  duly  qual- 
ified themselves  to  act,  and  are  now  act- 
ing, as  such  executors  and  trustees.  Tbe 
complainant  entered  into  posseesion  and 
control  of  the  said  one-quarten  interest  In 
said  schooner,  and  of  the  note  for  $5,000 
in  he  declaration  ot  trust  referred  to,  and 
has  collected  thelnterestand  income  there- 
from, and  retained  the  possession  and  con- 
trol'of  said  trust'  property  from  January 
2, 1888,  to.the  present  time.  The  bill,  after 
setting  forth  the  above  facts,  alleges  that 
the  notes  and  indorsements  in  the  declara- 
tion of  trust  mentioned,  connected  with 
the  Minneapolis  land  therein  referred  to, 
have  been  paid  since  tbe  decease  at  Gor^ 
ham  Thurber;  that  the  complainant  has 
applied  to  tbe  collector  of  customsof  Prov- 
idence to  transfer  on  the  registry  iu  tbe 
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office  bis  one-qnarter  Interest  in  said 
schooner  sold  and  transferred  to  bim  by 
the  bill  of  sale  aforesaid,  but  that  the  col- 
lector retnaes  to  make  the  transfer  becanse 
such  bill  of  sale  does  not  conform  to  the 
reqalrements  of  the  statutes  of  the  United 
States,  In  that  it  dues  not  specify  the  di- 
mensions and  description  of  the  vessel 
with  proper  reference  to  its  enrollment 
and  registry,  as  in  the  act  of  conKress  pro- 
vided; and  that  the  complainant  la  un- 
able to  obtain  such  transfer  unless  the 
respondents  will  join  with  him  in  their 
capacities  as  executors  and  trustees  in  exe- 
cuting a  bill  of  sale  of  said  one-qaarter  in- 
terest in  said  schooner  which  shall  run- 
form  to  said  statutes.  The  bill  prays  for 
an  answer,  the  oath  thereto  being  waived, 
and  that  the  respondents  may  be  com- 
I>elled  to  join  with  the  complainant  in  ex- 
ecuting and  delivering  to  him  a  bill  of  sale 
of  said  one-quarter  Interest  in  said  schoon- 
er conforming  to  the  requirements  of  the 
statutes  of  the  United  States,  and  for  gen- 
eral relief. 

The  answer  of  the  respondent  Paine  ad- 
mits the  allegations  of  the  13111,  and,  fur- 
ther answering,  avers  that  on  or  about 
May  'M,  18S8,  said  Oorham  Thurber  and 
the  complainant  purchased  a  lot  of  real 
estate  in  Minneapolis,  Minn.,  as  tenants 
In  common,  each  being  seised  of  an  nndl- 
Tided  half;  that  May  17, 1886,  they  execut- 
ed a  joint  mortgage  of  this  real  estate  to 
secure  the  payment  of  950,000.  and  that 
in  addition  to  this  mortgage  they  Issued 
negotiable  promissory  notes  to  the  amoun  t 
of  922,000,  signed  by  Sprague  as  maker, 
and  indorsed  by  Thurber,  for  money  used 
in  the  erection  of  a  building  and  other  im- 
provements upon  the  real  estate;  and 
that,  in  order  to  secure  Spragne  against 
liability  upon  the  notes  so  issued  to  a 
greater  extent  than  his  own  one-half  there- 
of, said  Thurber  delivered  to  said  Sprague 
the  one-quarter  Interest  in  the  schooner, 
with  the  note  for  95,000  mentioned  in  the 
receipt  and  declaration  of  trust,  which 
note  had  been  given  to  said  Thurber  by 
said  Sprague  for  money  loaned  by  the  for- 
mer to  the  latter,  as  collateral  for  the  pay- 
ment of  said  Tfaurber'a  one-naif  of  the  In- 
debtedness incurred  by  them  for  their  joint 
benefit  in  the  land  speculation  aforesaid ; 
that,  since  the  death  of  said  Thurber,  these 
respondents  and  the  complainant,  as  ex- 
ecutors of  his  will,  have  paid  out  of  mon- 
eys in  their  hands  belonging  to  bis  estate 
the  one-half  of  said  notes  for  922,000,  and 
so  discharged  the  liability  of  the  estate  of 
said  Thurber  therefor.  The  respondent 
Paine  in  bis  answer  contends  that  the  true 
construction  of  the  receipt  or  Instrument 
of  trust  signed  by  the  complainant,  and 
the  true  Intention  of  said  Thnrher  in  deliv- 
ering the  property  mentioned  therein  to 
the  complainant,  was  to  indemnify  him 
against  the  payment  by  him  of  more  tban 
one-half  of  the  joint  indebtedness,  until 
such  time  as  the  profits  from  the  joint  in- 
vestment should  have  finally  paid  off  the 
notes  for  922,000,  and  thatthereafterwards 
the  property  should  constitute  a  trust  for 
the  benefit  of  bis  daughter  and  grand> 
children,  as  set  forth  in  the  receipt  or  in- 
strument of  trust;  and  he  submits  that 
said  trust  for  the  benefit  of  the  daughters 


and  grandchildren  has  failed  and  been  de- 
feated by  the  death  of  the  said  Thurber 
before  the  notes  and  interest  thereon  had 
been  paid  out  of  the  profits  of  the  invest- 
ment, and  that  the  execntors, having  paid 
his  share  thereof  out  of  the  assets  of  the 
estate,  are  entitled  to  receive  from  the 
complainant  the  note  for  95,000  and  the 
quarter  interest  in  the  schooner  as  assets 
of  the  estate.  The  answer  of  the  respond- 
ent Paine  prays  that  it  may  be  taken  as  in 
the  nature  of  a  cross-bill,  and  for  a  decree 
ordering  the  complainant  to  surrender 
and  deliver  to  the  respondents,  as  said  ex- 
ecutors, the  note  and  quarter  interest  In 
said  schooner  as  part  of  tbe  personal  es- 
tate of  said  Thurber.  The  answer  of  the 
respondent  William  H.  Tburber  neither 
admits  nor  denies  tbe  charges  in  tbe  bill, 
nor  tbe  averments  in  tbe  answer  of  his 
co-respondent,  and  submits  his  rights  tu 
the  Judgnient  and  decree  of  the  court. 

The  cause  was  heard  at  a  former  term. 
The  court  was  of  the  opinion  that  as  tbe 
one-half  of  the  notes  given  by  the  deceased 
and  thecomplainaut,  as  security  for  which 
the  property  was  primarily  held  by  the 
complainant,  had  been  paid,  the  farther 
trust  upon  which  the  complainant  beld 
the  property  was  purely  Tolnntary;  and, 
understanding  the  effect  of  tbe  allegation 
in  tbe  bill  to  be  that  the  so-called  bill  of 
sale  was  ineffectual  to  transfer  the  legal 
title  to  the  one-quarter  interest  in  the 
schooner,  and  therefore  that  the  trust 
WHS  not  completely  constituted,  was  fur- 
ther of  tbe  opinion  that  the  bill  should  be 
dismissed;  the  rule  being  conclusively  es- 
tablished that.  If  the  trust  be  voluntary, 
and  not  completely  created,  equity  will 
not  enforce  it,  nor  aid  in  Its  creation. 
Colman  v.  Sarel,  3  Brown,  Ch.  12, 1  Ves. 
Jr.  60;  Ellison  v.  Ellison,  6  Ves.  666;  Sloane 
V.  Cadogan,  Sugd.  Vend.  Append.  49; 
Pulvertoft  v.  Pulvertoft,  18  Ves.  84,  99; 
Bunn  v.  Wlnthrop,  1  Johns.  Ch.  329.  337: 
Mlnturn  t.  Seymour,  4  Johns.  Ch.497;  1 
Perry,  Trusts,  f4th  Ed.)  §  100.  The  ques- 
tion of  the  legal  effect  of  the  bill  of  sale 
bad  not  been  raised  at  the  bearing,  and 
after  the  filing  of  our  rescript  the  com- 
plainant asked  to  be  heard  upon  tbe  mat- 
ter, and  it  was  argued  by  counsel  upon 
briefs  submitted. 

We  think  the  complainant  has  conclu- 
sively shown  by  the  authorities  he  has 
cited  that  the  bill  of  sale,  informal  though 
it  was,  was,  nevertheless,  sufficient  and 
effectual  to  pass  the  legal  title  to  tbe  one- 
qnarter  interest  in  the  schooner  to  tbe 
complainant,  both  at  common  law  and 
under  the  statutes  of  the  United  States. 
1  Pars.  Shipp.  &  Adm.  50;  Hozey  v.  Buch- 
anan, 16  Pet.  216.  219;  Wendover  v. 
Hogeboom,  7  Johns.  308;  Mitchell  v.  Tay- 
lor. 32  Me.  434,  437;  Weston  v.  Penniman, 
1  Mason,  317;  D' Wolf  v.  Harris,  4  Mason. 
515,  583.  The  troat  was  therefore  com- 
pletely constituted. 

Tbe  statutes  of  the  United  States,  bow- 
ever,  require  that  every  ship  or  vessel  of 
the  United  States  shall  be  registered  or 
enrolled  in  tbe  office  of  the  collector  of 
customs  of  tbe  district  in  which  is  the 
home  port  of  the  vessel,  which  is  defined 
to  be  that  at  or  nearest  to  which  the 
owner,  or,  if  more  tban  one,  tbe  husband. 
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or  acting  and  managing  owner,  resideB. 
Bev.  St.  n.  S.  S9  4141,  4312.  To  enUtle  ber 
tu  such  reidstry  or  enrollment,  her  owner 
must  make  application  under  oatli,  net- 
ting forth  certain  particulars  as  to  ber 
ag^,  meaaurement,  tonnage,  etc.  Upon 
receiving  such  reglstrv  or  enrollment  she 
becomes  an  American  vessel,  and  entitled 
to  all  the  privileges  and  protection  which 
the  laws  confer  upon  that  character.  Id. 
§§  4131,  4141,  4311,4312.  Being  so  regis- 
tered or  enrolled,  in  case  a  transfer  of  any 
Interest  in  her  is  made  to  a  citUen  of  the 
United  States,  she  shall  be  registered  or 
enrolled  auew ;  otherwise  she  shall  lose 
ber  character  as  an  American  vessel.  Id. 
S§  4169,  4170,  4812.  And  it  is  provided  that 
the  former  certificate  of  registry  or  enroll- 
ment shall  be  delivered  to  the  collector  to 
whom  the  new  application  tor  registry  or 
enrollment  is  made,  to  be  by  him  trans- 
mitted to  the  register  of  the  treasury  to 
be  canceled;  and,  further,  that  in  every 
case  of  sale  or  transfer  there  shall  be  some 
Instrument  of  writing  in  the  nature  of  a 
bill  of  sale  which  sball  recite  at  length  the 
certificate;  otherwise  the  vessel  sball  be 
Incapable  of  being  registered  oreurolled 
anew.  Id.  §§  4170,  4812.  It  follows  that, 
though  under  the  transfer  in  the  case  at 
bar  the  legal  title  to  the  one-quarter  in- 
terest in  the  schooner  passed  to  the  com- 
plainant, the  vessel,  being  incapable  of  re- 
ceiving a  new  certificate  of  enrollment 
and  of  being  licensed  as  sbcb,  will,  unless 
relief  Is  granted,  lose  the  privileges  of  an 
American  vessel,  and  be  subjected  to  the 
disabilities  attaching  to  a  foreign  vessel, 
vis.,  thn  payment  of  tonnage  duties,  port 
cliarges,  etc.  Id.  §4371.  This  would  work 
a  great  hardship,  not  alone  to  the  com- 
plainant, but  to  her  other  owners,  since  it 
would  practically  de)>ar  ber  from  employ- 
ment in  the  coasting  trade,  for  which,  it 
is  said,  she  was  constructed  and  has  been 
used.  We  cannot  suppose  that  this  re- 
sult, which  must,  necessarily,  materially 
lessen  the  value  of  the  quarter  interest  in 
the  schooner  as  security,  and  deprive  the 
ceatnia  que  tniateot  of  the  benefit  of  the 
dividends  and  income  from  her  earnings, 
could  have  been  coutemplated,  much  less 
Intended,  by  the  deceased;  and  we  are 
therefore  of  the  opinion  that  the  complain- 
ant is  entitled  to  have  the  bill  of  sale  re- 
formed so  aa  to  conform  to  the  require- 
ments of  the  statutes  of  the  United  States, 
In  order  that  the  scbooner  may  become 
capable  of  enrollment  under  and  of  receiv- 
ing a  license  to  engage  in  the  trade  for 
which  she  was  designed. 

Wo  agree  with  the  respondent  Paine 
that  the  true  construction  of  the  receipt 
or  instrument  of  trust,  and  the  intention 
of  the  said  Thurber  in  delivering  the  prop- 
erty mentioned  in  it  to  the  complainant, 
as  gathered  from  it,  was  to  Indemnify  the 
complainant  against  the  payment  of  more 
than  one-halt  of  the  indebtedness  speci- 
fied until  such  Indehtednesd  bad  been  paid, 
either  out  ot  the  profits  (it  the  investment 
or  otherwise;  but  we  do  not  assent  to  bis 
claim  that  the  trust  in  favor  ot  the  daugh- 
ters and  grandchildren  has  failed  and  has 
been  defeated  by  the  death  of  said  Tburber, 
and  the  payment  of  bis  share  of  the  indebt- 
edness  out  of  the  assets   of  bis  estate. 


There  Is  nothing  in  the  declaration  of 
trust  which  indicates  that  the  trust  was 
to  terminate  upon  his  decease;  but, on  the 
contrary,  it  is  provided  that.  In  ease  of  his 
death,  the  income  from  the  trnst,  after  the 
joint  note  and  interest  are  paid,  is  to  be 
paid  to  the  daughter,  etc.  We  think  the 
trust  still  continues. 

(U  R.  I.  U 

Stats  v.  Hoxbib  et  a,IA 
(Supreme  Court  of  Rhode  IslamA.   April  4, 188S. ) 

COMPBTBNOT  OF  JUBOBB — LlQCOB  NCISAITCB — 
iNSTBVOnONS— WlTNIBSBS. 

1.  Contrlbation  of  money  for  the  prosecution 
of  persons  generally  charged  with  maintaining 
liquor  naisances  does  not  render  the  contribator 
incompetent  as  a  juror  on  the  trial  of  such  apros- 
ecation. 

2.  On  a  prosecution  for  maintaining  a  liquor 
nuisance,  it  is  proper  to  refuse  an  instruction 
that  the  sale  of  liquor  on  divers  occasions  is  "not 
conclusive  evidence"  of  guilt,  since  it  is  not  nec- 
essary for  the  commonwealth  to  establish  de  and-  ■ 
ant's  guilt  conclusively,  but  simply  beyond  a 
reasonable  doubt. 

8.  An  instruction  that  the  notorious  character 
of  defendant's  premises  or  the  notoriously  bad  or 
intemperate  character  of  persons  visiting  the 
same,  or  the  keeping  of  the  appurtenances  or  im- 
plements usually  appertaining  to  grog- shops,  is 
not  prima /ocie  evidence  that  such  places  are 
naisanoes,  is  properly  refused,  since  Pub.  Bt.  B. 
L  o.  80,  S  8,  makes  the  matters  mentioned  in  the 
request  evidence  of  a  nuisance,  and  since  the 
request  is  ambiguous  and  misleading,  in  that 
the  jury  might  understand  from  it  that  the  proof 
of  the  matters  mentioned  would  not  be  sufficient 
to  shift  the  burden  of  proof  on  defendants. 

4.  The  court  is  not  bound  to  Instruct  tbe  jury 
that  the  testimony  of  ''8pottars"is  to  be  received 
with  great  oaution  and  distrust,  since  the  nred- 
ihllity  at  witnesses  is  for  the  jury,  and  counsel 
are  permitted  to  argue  the  question  to  them. 

5.  Under  Pub.  St.  R.  I.  o.  80,  §  8,  which  makes 
proof  of  the  sale  or  keeping  of  intoxicating  liquor 
evidence  that  the  sale  or  keeping  is  illegal,  the 
state,  after  proving  such  a  sale,  need  not  show 
that  defendant  had  no  license,  bnt  it  is  defend- 
ant's duty  to  produce  it,  if  he  has  one.. 

6.  Two  persons  maybe  convicted  of  maintain- 
ing a  liquor  nuisance  if  both  participate  in  the 
maintenance,  though  oqe  simply  assisted  the 
other  as  agent  or  clerk,  and  did  not  act  as  a  co- 
partner. 

7.  To  warrant  a  conviction  for  maintaining 
a  liquor  nuisance,  it  is  not  necessary  that  the 
sale  of  liquors  is  the  main  purpose  ot  the  place 
complained  of,  but  it  is  enough  if  liquor  selling 
is  one  of  the  incidental  or  subordinate  purposes, 
manifested  by  a  tew  Instances  of  sale. 

Exceptions  from  court  of  common  pleas. 
Providence  county. 

George  W.  Boxsie  and  Albert  F.  Hoxsie 
were  Indicted  for  maintaining  a  liquor 
nuisance.  Tbey  were  convicted,  wbere- 
npon  they  brought  the  case  to  the  su- 
preme court  on  exceptions.  Exceptions 
overruled. 

BetUaniln  M.  Boaworth,  Asst.  Atty. 
Oen.,  for  the  Sta.te.  Crafts  St  TllUagbaat, 
for  defendants. 

D0BFBK,  C.  J.  This  case  comes  up  on 
exceptions  from  the  court  of  common 
pleas.  It  is  an  indictment  for  nuisance, 
ander  Pub.  St.  B.  I.  c.   flO.    The  indlct- 

>ThIs  case,  filed  April  4.  1885,  is  now  published 
by  request,  with  others,  in  order  that  the  At- 
lantic Reporter  may  cover  all  oases  is  volume 
Ifi,  Rhode  Island  Reports. 
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nient  was  fonnd  and  tried  fit  the  May 
term,  1884.  The  first  ext^ptlon  is  for  tbe 
refusal' of  he  court  below  t6  allow  the 
detendantB  to  ask  one  of  tbp  juroi^  called 
toeit  in  the  trial,  on  his  voir  dire,  "  whether 
be  bad  contiibnted  money  for  the  pur- 
pose of  prutiecutlng  persons  chargf^d  wltb 
keeping  liquor  nuisances,  and  having  them 
bound  over  to  the  court  of  common  pleas 
for  indictment  at  said  May  term."  The 
contention  is  that  the  juror  was  open  to 
challenge  11  he  had  so  contributed.  It 
win  b^  noticed  that  the  question  was  not 
whether  the  juror  had  contributed  money 
for  the  purpose  of  having  the  defendants 
prosecuted  and  bound  over, — the  record 
does  not  show  in  fact  that  the  defendants 
bad  been  bound  over, — but  whether  the 
juror  bad  contributed  for  tbe  prosecuHon 
of  persons  generally  who  were  charffed 
with  keeping  nuisances.  If  the  question 
had  been  allowed  and  had  been  answered 
affirmatively,  the  answer  would  show,  not 
any  personal  hostility  to  the  defendants, 
but  only  that  the  juror  was  an  earnest 
temperance  man,  who  bad  demonstrated 
his  zeal  in  tbe  cause  by  giving  of  his 
means  to  aid  in  the  enforcement  of  the 
law  against  the  illegal  sale  of  intoxicating 
liquors.  The  fa«t  that  he  bad  given  mon- 
ey would  not  affect  him  with  any  pecunia- 
ry interest  in  the  conviction  of  the  de- 
fendants. We  do  not  see.  therefore,  how 
be  could  be  challenged  off  the  jury,  unless 
every  strong  temperance  man  Is  liable  to 
be  challenged  off  simply  because  he  la  a 
strong  temperance  man,  anxious  to  .have 
tbe  law  enforced.  In  Com.  v.  O'Neil,  6 
Gray,  343,  it  was  held  that  members  of  an 
association  for  tbe  prosecution  of  a  cer- 
tain class  of  offenses,  who  had  subscribed 
to  the  funds  of  the  aoaociatlon,  were  not 
incompetent  to  sit  as  jurors  on  the  trial 
of  a  prosecution  ot  ao  offense  of  that 
class  commenced  by  the  agent  of  the  as- 
sociatiop  and  carried  on  at  its  expense. 
Inasmuch  as  it  did  not  appear  but  that 
they  had  paid  their  subscription  before 
the  prosecution  was  commenced,  though 
the  court  remarked  that  It  might  have 
been  well  it  the  presiding  jndge  had  in  his 
discretion  excused  the  jurors.  The  case  Is 
much  stronger  than  the  case  made  here. 
And,  to  the  same  or  like  effect,  see  State  v. 
Wilson,  8  Iowa,  407;  Musick  v.  People,  40 
111.  2C8;  Boyle  v.  People,  4  Colo.  176;  Com. 
v.  Thrasher,  11  Gray,  65,  Tbomp.  &  Mer. 
Juries, .§  181.  The  first  exception  must  be 
overruled. 

Tbe  other  exceptions  are  for  refusals  by 
tbe  presiding  judge  to  giv«  certain  Instruc- 
tions to  the  jury  as  requested  by  the  d(v 
fendants.  We  do  not  think  the  court  is 
bound,  even  when  the  Instructions  re- 
quested are  proper,  to  give  them  in  the 
language  of  tbe  requests;  for  the  lan- 
guage, though  perfectly  correct,  may  be 
such  that  a  jury  would  not  readily  under- 
stand it. .  One  of  the  instructions  request- 
ed and  refused  was  "that  tbesale  of  intox- 
icating liquor  on  divers  occasions  at  a 
place  or  tenement  is  not  conclusive  evi- 
dence that  tbe  sale  was  illegal,  unless  the 
state  prove  that  the  defendants  at  the 
time  of  said  sales  had  no  license. "  Tbe 
language  implies  that  it  was  necessary  for 
the  state,  for  tbe  purpose  of  convicting 


the  defendants,  to  etitablish  tbeir  gnilt 
conclusively,  and  not  simply  beyond area- 
Sonable  dotfbt.  We  think,  therefore, 
that  tbe  indtractl<m  was  rightly  refused. 
The  statute  <P«b.  St.  R.  I.  c.  80,  §  8)  pro- 
vides that  "evidence  of  the  sale  or  keeping 
ot  intoxicating  liquors forsalein  any  bnild- 
ing,  place,  or  tenement  shall  be  evidence 
that  the  sale  orkeepingislllegal;"  and  we 
see  no  reason  why  a  jury  might  not  be  sat- 
isfied beyond  a  reasonable  doubt,  by  the 
mere  proof  of  the  sale,  tba  t  the  sale  was 
illegal,  since  it  would  be  nnuatural;  not 
to  say  unreasonable,  for  the  accnsed.  If 
He  had  a  license,  not  to  produce  it.  And 
see  State  v.  Hlggins,  18  R.  I.  «80 ;  State  v. 
Mellor,  Id.  666. 

The  bill  of  exceptions  sets  forth  that  at 
the  trial  testimony  was  introduced  by 
the  state  going  to  show  that,  during  the 
time  covered  by  the  Indictment,  intemper- 
ate persons  were  In  the  habit  of  resort- 
ing to  tbe  shop  complained  of,  and  that 
the  implements  and  appurtenances  which 
are  usual  in  a  grog-shop  or  tlppllng-sliop 
were  there.  The  defendants  requested  the 
presiding  judge  to  charge  the  jnry  that 
"the  notorious  character  of  the  defend- 
ants' premises,  or  the  notoriously  bad  or 
intemperate  character  of  persons  visiting 
the  same,  or  the  keeping  of  tbe  Imple- 
teenta  orappnrtenances  usually  appertain- 
ing to  grog-shops,  tlppllng-sbops,  and 
places  where  intoxicating  liquors  are  sold, 
is  not  prima  ikeie  evidence  that  such 
places  are  nuisances.  Tbe  judge  refused, 
on  the  ground  that  tbe  request  was  inap- 
plicable, and  did  Instmct  tbe  jury  that 
they  must  be  satisfied  of  tbe  truth  of  the 
charge.  The  statute  makes  tbe  matters 
mentioned  in  the  request  evidence  of  a  nui- 
sance, but  not  prfms  jfiic/o  evidence.  The 
objection  to  the  request  is  that  it  is  am- 
biguous. Tbe  defendants  may  have 
meant  simply  that  tbe  jnry  was  not  neces- 
sarily obliged,  in  the  absence  ot  counter- 
evidence,  to  find  the  defendants  guilty  on 
such  evidence.  The  request,  so  under- 
stood, would  be  proper  enough,  for  un- 
questionably the  jni-y  ought  to  be  satis- 
fled  of  the  guilt  of  the  defendants  beyond 
a  reasonable  doubt  before  returning  a 
verdict  against  them.  The  request,  bow- 
ever,  may  have  been  Intended  to  have, 
Cir,  If,  given,  might  have  been  understood 
by  the  jury  as  having,  another  meaning, 
namely,  that  proof  of  the  matters  men- 
tioned would  not  be  sufficient  to  throw 
upon  the  defendants  the  burden  of  defend- 
ing themselves  or  to  wartant  a  convic- 
tion, even  though  the  jury  were  satisfied 
by  said  matters  beyond  a  reasonable 
doubt  that  the  defendants  were  guilty  as 
charged.  The  request  so  nnderstood 
would  be  repugnant  to  the  statute,  and 
therefore' the  judge  rightly  refused  to  give 
It,  leaving  It  to  the  Jury  to  say  on  all  the 
testimony  whether  they  were  satisfied  be- 
yond a  reasonable  doubt  of  the  guilt  of 
the  defendants. 

The  bill  of  escepttond  shows  that  among 
the  witneflses  called  by  the  government 
were  witnesses  who  testified  that  they 
were  employed  at  so  much  compensation 
a  day  In  this  and  other  cases,  and  that 
they  made  It  their  business  to  procure  ille- 
gal sales  of  intoxicating  Uquora  (or  the 
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purpose  bf  proHecatlng  the  aeflenti.  ~The 
defendantB  i*eque«ted  the  fudse  to  charge 
the  i»ry;  In  regard  tc  these  wltncBsee, 
'thattheteutlmoDy  of  *Bpotter9'  Wto'be 
ecelved  with  great  caution  and  dlstrnat. " 
Bnt  the  lodge  retased,  and  InBtrncted-  the 
Jury  "that  they  id  net  weigh  all  teetlmony 
with  caution,  eBpeelally  where  they  eee 
any  reason  to  doubt  Its  truth  or  to" dl&. 
credit  It."  We  do  not  see  ttny  error  In  this. 
The  credibility  of  wltnesBes  1b'  a  questlmi 
for  the  Jury.  Counsel  are  Always  permit- 
ted to  argue  It  to, the  Jury  as  a  matter  pe- 
callarly  within  their  province.  Without 
doubt,  it  iB  proper  for  the  court  to  direct 
the  attention  of  the  Jury  to  anything  hi 
the  conduct  or  character'  of  witnessee 
Which  affects  their  credibility ;  and  we 
think  the  vourt  below,  though  it  might 
doubtless  have  expressed  itself  more 
pointedly  without  fault,  did  all  that  It 
was  oenessary  for it  to  do.  A  "spotter" 
is  not,  in  contemplation  of  law,  an  accom- 
plice.  . 

One  (rf  the  witnesses  called  by  tbegov*- 
emment  testifled  that,  during  the  time 
covered  by  the  Indictment,  there  was  a 
sign  over  the  shop  fomplateed  of  bearing 
the  words,  "Geo.  W.  Hoxsie  ft  (;o.,"and 
that  Oeorge  W.  Hoxsie  and  Albert  F, 
Eoxsle  were  members  ut  the  firm  of  Geo. 
W.  Hoxsie  ft  Co.  The  oiriy  other  evidence 
going  to  show  that  said  Albert  F.  Hoxsie 
was  one  of  the  4rm,  or  one  of  the  proprie- 
tors of  the  Rhop,  was  to  the  effect  that 
said  Albert  and  one  Charles  Hoxsie  were 
seen  In  and  about  the  shop  making  sales, 
and  acting  as  a  clerk  or  proprietor  would 
act.  The  Shop  was  a  country  store,  Fon- 
taining  dry  goods,  Kroceriee,  etc.  The  de- 
fendants requested  the  court  below  to  in- 
struct the  jury  "that  a  wltneBS  has  nd 
right  to  testify  who  were  the  members  of 
a  firm,  that  being:  a  question  of  law,  and 
that  the  testimony  of  a  witness  to  that 
effect,  unsupported  by  any  facts  or  expla- 
nation, Is  entitled  to  no  weight."  The 
court  refused,  oa  the  ground  that  the  in- 
struetion  requested  was  Inapplicable,  and 
did  instruct  the  Jury  to  And  whether  one 
or  both  of  the  defendants  kept  uhd  main* 
talned  the  place,  InBtructlogr  them  that  it 
might  have  been  kept  or  maintained  by 
both,  even  if  they  were  not  copartners. 
"We  do  not  see  any  error  here.  If  the  de- 
fendants had  wished  to  object  to  the  tee- 
tlmony,  they  should  have  objected  when 
the  testimony  was  offered;  tor.  If  they  had 
objected  then,  the  state  could  have  re- 
quired the  witness  to  give  the  ground  of 
it ;  and,  for  anything  that  appears,  the  de- 
fendants themselves  may  have  told  him 
that  they  were  carrying  on  the  bui^ness 
as  partners.  The  court,  moreover,  rested 
its  refnsal  on  the  ground  that  the  instruc- 
tion requested  was  Inapplicable,  which  we 
infer  means  that  the  government  did  uot 
press  for  conviction  on  account  of  any  co- 
partnership, but  asked  for  It  only  on  the 
evidence  that  the  two  defendants  were 
both  actuaMy  and  actively  engaged  in  car- 
rying on  the  business;  and  we  think  the 
Instruction  given  was  correct,  namely, 
that  both  might  be  convicted  If  both  took 
part  In  maintaining  the  nnisance,  even 
though  one  simply  assisted  the  otheras 
agent  or  clerk.    Com.  v.  Burke,  114  Mass. 


281  r  Com.'v.  Gannett,'!  Alfeh,  T;  Com.  v. 
DoWUng.  114  Mass.  259.. 

The  defendants  also  requested  the  court 
to  instruct  the  jury  that  proof  that  they 
or  either  of  them  kept  intoxicating  liquor 
foriUeeal  sale,  during  the  time  and  at  the 
place  named,  was  not  conclusive  evidence 
that  they,  or  either  of  them,  kept  a  nui- 
sance; that  the  jury  might,  notwlth- 
standim;,. . acquit  tbem,  if  the  jury  were 
satisfied  thatthe  sale  of  liquors  waspot  one 
of  ,tbe  main  purposes  of  the  place,  but  ^hat 
thf.sales  were  Isolated  instances.  Thecourt 
refused  so  to  charge,  l;)ut  did  charge  the  Jury 
that  they  must  tlnd  that  the  defendants 
kept  and  maintained  a  place  as  described 
in  the  Ihrllctment.  We  do  not  think  it 
was  necessary  for  a  conviction  that  the 
jury  should  be  Batisfied  that  the  sale  of 
liquors  was  one  of  the  main  purposes  of 
the  place  complained  of:  on  the  contrary, 
we  think  It  was  enough  if  liquor  selling 
was  one  of  the  purposes,  though  It  may 
hhve  been  only  an  incidental  or  BUbordi- 
nate  purpose,  and  manifested  by  only  a 
few  Instances  of  sale.  Com.  v.  Higglns,  16 
Gray,  19;  Com.  v.  Gallagher,  1  Allen,  592; 
Com.  V.  Cognn.  107  Mass.  212.  Whether  a 
single  sale  would  suflBce,  H  no'  other  was 
or  ever  bad  been  Intended,  Is  a  more  de- 
batable question,  which  we  leave  for  de- 
cision when  it  shall  be  duly  raised.  Our 
conclusion  is  that  the  exceptions  must  be 
overruled,  and  the  cas3  remitted  for  sen- 
tence.    Exceptions  overruled. 


(a  Conn.  U) 

Bbebb  v.  Narbamoue  et  al. 

(Suipreme  Court  of  Emm  of  doTmectioiut.   Jane 
Term,  1891.) 

WxbLS— Naeubx  or  Bstats— ViLimTT  of  BaqmsT 

— EbSTBAIHT  of  AUFITATION. 

1.  By  a  baqnest  "to my  son  7.,  allfe aseof  the 
Old  Mill  quarry,  for  quarrying:  purpoBes,  said  gift 
beinH:  a  consideration  and  payment  for  hU  per- 
sonal services  as  executor  and  trustee  of  my  es- 
tate, the  same  to  be  for  his  use  and  benefit  dur- 
ing his  natural  life, "  the  devisee  takes  a  life- 
eslate  in  the  entire  tract  Known  as  "the  Old  Hill 
Quarry  Property. " 

3.  A  bequeet  of  an  estate  in  trast  with  one- 
third  of  the  inoome  to  testator's  wife,  one- third 
to  a  daughter,  and  on»-tiiird  to  a  son,  the  tru»< 
tee,  which  provides  that  on  the  death  of  the  wife 
her  one-third  shall  be  divided  betweeti  the  son 
and  daughter;  on  the  death  of  the  daughter  her 
share  to  go  to  her  children;  on  the  death  of  the 
son,  one- third  to  his  widow  so  long  as  she  shall 
remain  nninarried,  and  two-thirds  to  his  chil- 
dren, but,  if  the  widow  remarry,  the  entire 
share  of  the  son  to  his  children,— creates  a  valid 
trust-estate  so  long  as  the  three  original  legatees 
live,  but  is  void  as  to  the  remainder  over  after 
their  decease. 

S.  A  devise  that  on  the  termination  of  a  trust 
in  favor  of  foar  persons  by  the  death  of  the  ben- 
«flciaries  thereaader  the  whole  of  the  estate  re- 
maining shall  descend  one-half  to  the  beirs  of  a 
son,  and  the  other  one-half  to  the  heirs  of  a 
daughter,  is  void  under  the  statute  as  to  perpe- 
tuities. 

4.  The  remainder  Is  to  be  distributed  as  an 
Intestate  estate  presently,  subject  to  the  trust- 
estate,  or  at  the  termination  of  the  same,  the 
beneficial  interest  vesting  in  the  heirs  of  the  tes- 
tator. 

5.  A  devise  to  "the  widow  of  my  son  ¥.,"  the 
son  being  alive,  refers  to  the  wife  of  said  son  at 
the  time  the  will  was  made. 

6.  Under  a  provision  "that  my  trustee  shall 
have  power  from  time  to  time,  when  it  shall  be 
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deemed  for  the  beit  interest  uf  mj  estate,  to  sell 
any  part  thereof  for  the  Improvement  and  bene- 
fit of  the  remainder,  "the  trustee  may  exercise  the 
power  of  sale  whenever,  in  his  discretion,  he 
finds  the  conditions  prescribed  to  exist. 

7.  The  words  "profits  and  Income"  In  a  de- 
vise mean  ■* income"  alone. 

8.  The  income  of  a  trust-estate  paid  to  the 
legatees  thereunder  vests  absolutely  in  the  leg- 
atees. 

Case  reserved  from  superior  court.  Fair- 
field  connty. 

Action  by  Frank  W.  Beers,  executor, 
aKainst  £inma  J.  Narramore  and  others 
for  the  construction  of  a  will,  and  reserved 
for  opinion  of  this  court. 

U.  Dayenport,  for  plaintiff.  8.  Judson, 
tor  defendants. 

Fenn.  J.  This  is  a  suit  brought  to  ob- 
tain Judicial  construction  of  the  last  will 
of  Wheeler  Beers,  which  case  was  reserved 
for  the  advice  of  this  court.  The  clauses 
of  said  will  material  to  be  considered  are 
the  following:  "(3)  I  give  and  bequeath 
to  my  son,  Frank  W.  Beers,  a  life  use  of 
the  Old  Mill  quarry  for  quarrying  pur- 
poses, said  gift  being  a  consideration  and 
payment  (or  bis  own  personal  services  as 
executor  and  trustee  of  my  estate,  the 
same  to  be  (or  his  use  and  benefit  during 
bis  natural  life."  "(5)  I  give,  devise,  and 
bequeath  all  the  rest  and  residue  of  my 
property  of  every  description,  of  whatso- 
ever the  same  may  consist,  or  wheresoever 
the  same  may  be  located,  real,  personal, 
or  mixed, either  legally  orequitably  owned 
by  me,  to  my  son,  Frank  Wi  Beers,  in 
trust,  to  be  Improved  and  kept  lutact  so 
far  as  is  profitable  and  lor  the  best  Inter- 
est of  my  estate,  to  be  used  lor  the  follow- 
ing purposes  and  persons*  benefit:  The 
profits  and  income  of  said  property  shall 
be  distributed  In  quarterly  payments  in 
each  and  every  year,  as  follows,  to-wit : 
(6)  I  give  and  bequeath  one-third  of  the 
above  said  Income  of  said  estate  to  my 
beloved  wife,  Emily  Beers,  to  have  and  to 
hold  the  same  absolutely,  to  her  and  her 
hetrs  and  assigns  forever.  (7)  I  give  and 
bequenth  one-third  of  said  Income  of  ray 
estate  to  my  daughter,  Emma  Jane  Nar- 
ramore, to  have  and  to  hold  the  same  ab- 
Bolutely,  to  her  and  her  heirs  and  assigns 
forever.  (8)  I  give  and  bequenth  the  re- 
maining one-third  of  the  Income  of  said 
estate  to  my  son,  Frank  W.  Beers,  to  have 
and  to  hold  the  same  absolutely,  to  bim 
and  his  heirs  and  assigns  forever. "  "(11) 
At  the  death  of  my  son,  Frank  W.  Beers, 
I  will  that  the  Old  Mill  quarry  property 
shall  become  a  part  of  the  aforesaid  trust- 
estate,  and  subject  to  the  same  condi- 
tions, stipulations,  and  provisions  of  said 
trust-estate.  (12)  At  the  death  of  my  be- 
loved wife,  Emily  Beers,  I  give  and  be- 
queath the  Income  of  said  trust-estate  to 
my  son,  Frank  W.  Beers,  and  my  daugh- 
ter, Emma  Jane  Narramore,  share  and 
share  alike,  the  Income  of  said  estate  to 
be  divided  between  my  son  and  my  daugh- 
ter equally,  to  have  and  to  hold  the  same 
absolutely,  to  them  and  their  heirs  and 
assigns  forever.  (13)  At  the  death  of  my 
son,  Frank  W  Beers,  I  give  and  bequeath 
bis  share  of  thelncome  of  said  trust-eslate 
as  follows:    One-third  to  bis  widow  so 


long  as  she  sfaall  remain  anmsrried,  and, 
shoQld  hie  widow  remain  unmarried,  then 
she  shall  enjoy  the  said  one-third  daring 
her  natural  life,  and  the  balance  of  bis 
share  1  will  to  his  children :  and,  further, 
should  his  widow  remarry,  or  die  before 
distribution  of  said  trust-estate,  I  then  will 
that  ttfe  whole  of  said  son,  Frank  W. 
Beers',  share  shall  descend  to  his  children, 
to  have  and  to  bold  the  same  absolutely, 
to  them  and  their  heirs  and  assigns  for- 
ever. (14)  At  the  death  of  my  daughter, 
Emma  Jane  Narramore,  I  give  and  be- 
queath her  share  of  the  income  of  said 
trust-estate  to  her  children,  to  have  and 
to  hold  the  same  absolutely,  to  them  and 
their  heirs  and  assigns  forever.  (15)  I 
will  that  my  trustee,  Frank  W.  Beera, 
shall  have  power,  from  time  to  time  when 
It  shall  be  deemed  for  the  best  Interest  of 
my  estate,  to  sell  any  part  or  parts  there- 
of for  the  improvement  and  benefit  of  tlie 
remainder.  (16)  After  the  death  of  my  be- 
loved wife,  Emily  Beers,  and  my  son. 
Frank  W.  Beers,  and  my  daughter,  Em- 
ma Jane  Narramore,  and  the  widow  of 
my  son,  Frank  W.  Beers,  or  her  remar- 
riage, I  then  give,  devise,  and  bequeath 
the  whole  of  my  estate  remaining, of  every 
description  at  that  time,  one-half  to  the 
heirs  of  my  son.  Frank  W.  Beers,  and  the 
remaining  one-half  to  the  heirs  of  my 
daughter,  Emma  Jane  Narramore,  tu 
have  and  to  hold  the  same  absolutely,  to 
them  and  their  heirs  and  assigns  forever. " 

The  facts  found  by  the  court,  so  far  as 
the  same  are  material,  are  these:  The 
testator  died  September  1,  18SW,  leaving 
a  considerable  estate,  real  and  personal, 
and  a  widow,  Emily  Beers,  aged  67  years, 
and  two  children,  namely,  the  plaintiff, 
who  Is  the  sole  executor  and  trustee,  who 
is  the  child  of  said  Emily,  and  Emma 
Jane  Narramore,  the  daughter  of  a  now 
deceased  wife  of  the  tratator.  The  plain- 
tin  Is  30  years  of  age,  and  has  a  wife  aged 
28,  and  two  children.  His  sister,  Mrs. 
Narramore,  Is  40  years  of  age,  and  has 
five  children  living.  At  the  decease  of  the 
testator  he  was  the  owner  of  a  considera- 
ble tract,  near  Old  Mill  green,  in  the  city 
of  Bridgeport,  which  was  known  as  the 
"Old  Mill  Quarry  Property."  consisting 
of  about  four  acres,  upon  a  portion  of 
which  was  a  quarry  known  as  the  "Old 
Mill  Quarry."  Said  quarry  Is  valuable  for 
quarrying  purposes,  and  the  residue  of 
said  tract  of  land  is  valuable  for  bailding 
purpoaes,  and  when  said  quarry  shall 
have  become  exhausted,  by  properly  fill- 
ing in  the  place  from  which  the  stone  is 
removed  the  same  can  also  be  made  suita- 
ble and  veduable  for  building  lots. 

It  will  be  manifest  that  many  questions 
concerning  the  proper  construction,  valid- 
ity, and  effect  of  a  will  so  peculiar  in  pro- 
visions and  phraseology  as  that  under 
connldpration,  might  arise,  and  many 
have,  indeed,  as  it  is  alleged,  arisen,  and 
are  presented  for  our  determination.  The 
first  question  tor  consideration  relates  to 
the  proper  construction  of  paragraphs  3 
and  II.  What  is  meant  by  the  expres- 
sions "Old  Mill  Quarry,"  and  "Old  Mill 
Quarry  Property,"  as  used  by  the  testa- 
tor? Are  they  convertible  and  equiva- 
lents?   And  do  the  two  clausee,  taken  to- 
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gether.  vest  a  llfe-eatate  by  implication  In 
Franic  W.  Beers?  It  appears  by  the  find- 
ing; which  we  have  ]uat  quoted  that  the 
expression  "Old  Mill  .Qnarry  Property" 
was  the  known  designation  of  a  certaiQ 
entire  tract  of  land  of  about  fonr  acres, 
belonging  to  the  testator  at  the  time  of 
his  decease,  and  that  upon  a  portion  ot 
this  was  a  quarry, known  as  the*'01d  Mill 
Quarry."  The  third  paragraph  of  the 
will,  standing  alone,  would  seem,  with 
reasonable  clearness,  to  Indicate  that  the 
testator  Intended  to  give  to  his  eon  only 
use  for  life  of  the  quarry  proper,  and  for 
quarrying  purposes  solely.  But  althongb 
the  language  used,  taken  by  itself,  is  in- 
dicative  of  such  Intent,  yet  it  is  not  so 
certain,  so  direct,  so  nnamblguoua,  as  to 
place  it  beyond  the  possibility  of  a  differ- 
ent construction,  in  the  light  of  the  intent 
of  the  testator,  as  gathered  from  the  en- 
tire provisions  of  the  will.  On  the  other 
hand,  by  the  use  ot  the  term  "  Old  Mill 
Quarry  Property,"  in  the  eleventh  section 
of  the  will.  It  seems  manifest  the  testator 
Intended  the  entire  property  or  tract;  and 
the  provision  that  the  property  should  be- 
come part  of  the  trust-estate  at  the  death 
of  his  son  seems  to  us  strongevideiicethat 
the  testator  intended  to  dispose,  and  be- 
lieved that  he  had,  by  the  language  previ- 
ously  used  by  him,  disposed,  of  the  use  of 
the  entire  property  during  the  life  of  the 
son ;  evidence  all  the  more  cogent,  since  in 
paragraphs  9  and  10,  which  we  have  not 
deemed  essential  to  quote  at  length,  the 
testator  had  just  devised  over,  in  one  in- 
stance to  the  trust.  In  the  other  to  his 
daughter,  property  of  which  the  life  use 
was  g^iven  to  his  wife  by  the  second  para- 
graph ot  his  will.  We  think,  therefore, 
that  In  full  accord  with  the  principles  here- 
tofore recognised  and  illustrated  by  this 
court  in  the  cases  ot  Minor  v.  Ferris,  22 
Conn.  371:  Holbrook  v.  Bentley,  82  Conn. 
502;  and  Peckham  v.  Lego,  57<'onn.  563, 
19  Atl.  Rep.  392,— It  Is  our  duty  to  hold 
that  Frank  W.  Beers  takes,  by  Implica- 
tion, a  life-estate  In  the  entire  tract.  Knch 
being  our  construction,  it  follows  that  the 
further  questioo,  whether  the  power  of 
sale  given  to  the  trustee  by  section  15  ex- 
tends to  the  Old  Mill  quarry  property  be- 
fore the  death  of  Frank  W.  Beers,  must 
be  anttwered  in  the  negative. 

We  come  now  to  the  main  questions  in 
thecase, — those  which  relate  to  theyalidity 
of  the  trust.  Are  the  provisions  of  the 
will  in  reference  to  tliis  subject,  or  any  ot 
them,  void,  as^  being  in  conflict  with 
either  the  common-law  rule,  or  the  atat. 
ate  relating  to  perpetuities?  Andi  if  any 
of  the  provisions  are  Toid,  what  effect 
does  such  invalidity  have  upon  the  re- 
maining provisions?  In  the  order  in 
which  those  questions  are  presented  in 
the  complaint  we  are  first  called  upon  to 
consider  the  clauses  in  paragraphs  18  and 
16,  which  refer  to  "the  widow  of  my  son, 
Frank. "  It  Is  said  that,  if,  by  that  expres- 
sion, the  testator  intended  any  person 
who  at  the  death  of  Frank  snstained  to 
bim  the  relation  of  wife,  and  thereby  b^ 
came  bis  widow,  then  snch  person  might 
not  be  bis  present  wife,  but  some  one  not 
born,  and  whose  father  and  mother  were 
neither  bom  at  the  time  of  the  death  of 


the  testator,  and  that,  therefore,  the  stat- 
ute would  be  offended.  It  seems  to  us 
that  we  are  spared  the  necessity  of  apply- 
ing the  law  of  prepetuities  to  such  a  re- 
mote contingency  as  suggested  by  this 
possibility  of  the  death  or  divorce  of  the 
present  wife  of  Frank  W.  Beers.  Then 
the  possibility  that  he  should  remarry; 
then  the  further  possibility  that  such  wife 
should  survive  him,  as  in  the  course  of 
nature  it  must  be  confessed  sbe  ought, 
if  so  young  that  neither  her  father  nor 
mother  were  born  at  the  time  that  her 
husband's  father  died,  leaving  his  son,  her 
bnsband,  married,  and  the  father  of  two 
children.  This  we  are  fortunately  spared, 
since  we  think  the  testator  meant  the 
same  as  if,  instead  of  "  widow, "  he  had 
said,  "wife  of  ^rank,"  if  she  survives  him, 
and  that  the  latter  is  tally  an  equiv- 
alent expression;  that,  bad  this  term 
been  used,  as  there  was  then  /a  esse  a 
person  fully  answering  to  that  descrip- 
tion, and  only  one,  such  person  roust  be 
understood  as  intended,  although  it  is  in- 
deed possible  that  this  person  might  die, 
and  another  person  might  afterwards,  at 
a  remote  date, as  suggested,  be  born,  who, 
in  another  generation,  might  come  to  an- 
swer the  same  description.  Suppose  the 
language  used  had  referred  to  the  son  of 
Frank,  and  at  the  time  there  was  a  son, 
and  only  one,  could  it  be  successfully 
claimed  that  the  testator  did  nut  mean 
to  identify  a  certain  individual,  but  to 
give  either  entirely  to  one,  or  to  divide 
among  many  of  Frank's  male  issue  there- 
after bom?  It  is  quite  evident  from  the 
whole  will  that  the  testator  was  all  along 
and  throughout  thinking  of  living  per- 
sons whenever  expressing  any  speciflc  pur- 
pose. Indeed,  so  exceptionally  does  this 
appear  to  be  the  case,  that  natural  con- 
tingencies, such  as  the  surviral  of  his  own 
widow  after  the  death  of  either  his  own 
son  or  daughter,  do  not  seem  to  have  very 
clearly  occurred  to  him ;  and  it  is  utterly 
unlikely  that  the  testator  bad  any  other 
person  than  the  present  wife  of  Frank, 
younger  than  her  husband,  and  the 
mother  of  his  children,  in  bis  loind.  In- 
deed, it  is  only  in  the  sixteenth  clause  ot 
the  will  that  any  other  than  living  per- 
sons known  to  the  testator,  and  sustain- 
ing to  him  present  kinship  or  family  rela- 
tions, appear  to  have  been  thought  of. 
We  therefore  think  that  by  the  language 
used  Mary  B.  Beers,  the  present  wife  of 
Frank  W.  Beers,  was  intended.  By  the 
sixteenth  clause  of  the  will,  after  thedeatb 
of  the  four  persons  named,  a  devise  over 
of  said  estate  is  made,— one-half  to  the 
heirs  of  the  son,  Frank  W.  Beers,  and  the 
remaining  one-half  to  the  heirs  of  the 
daughter,  Emma  J.  Narramore.  We 
think  that  by  the  word  "heirs,"  as  used 
In  this  connection,  the  testator  must  be 
held  to  have  intended  the  usual  signfBca- 
tiim;  not  children  merely.  Not  only  is 
this  to  be  presumed,  in  the  absence  of  evi- 
dence to  the  contrary,  but,  so  far  is  the 
remainder  of  the  will  from  supplying  such 
contrary  evidence,  as  to  lead  irresistibly 
in  support  of  the  conclusion  which  we 
have  stated.  Not  only  was  it  probable 
that  at  a  time  so  remote  as  the  (ailing  in 
of  the  last  of  four  lives,  some  of  the  de- 
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Bcendantsottbe  testator's  cblldreD.mlgbt 
be  grandchildren,  whose  parents,  perhaps 
bom  after  the  death  of  the  testator,  bad 
died,  and  therefore  who  were  nut,  as  onr 
court  has  construed  the  expression.  Im- 
mediate issue  or  deoceadants,  but  also  the 
use  of  the  word  "children"  in  the  three 
next  preceding  sections  of  the  will,  and  in* 
deed  the  a se  of  the  word  "heirs "io  con- 
nection with  the  word  "children"  in  the 
same  sections,  demonstrates  that  the  tes- 
tator understood  the  fall  sigoificunre  of 
each  expression,  and  used  the  word 
"beirs"  in  the  section  with  the  clear  nn- 
derstanding  of  its  meaning,  and  with 
tbe  intent  that  it  sboald  carry  such  mean- 
ing. It  follows,  therefore,  that  this  de- 
vise contravenes  the  statute,  and  is  void. 
Being  void,  the  question  arises,-  what 
effect  does  it  have  upon  the  remainder  ol 
the  trust  provisions?  It  will  be  observed 
that  this  is  the  ultimate  provision  con- 
cerning  the  disposition  ol  the  property. 
It  relates  solely  to  the  disposal  of  the 
property  after  the  termination  of  the 
trust.  It  seems  to  us  that  none  of  tbe 
provisions  of  the  trust  are  themselves 
thereby  affected  or  invalidated.  Tbe  con>< 
trolling  intention  of  the  testator,  as  we 
read  it  in  the  language  of  the  will,  was 
to  insure  the  protection  which  the  trust 
created  would  afford  to  the.  persons 
named,  and  also  incidentally  to  tbe  chil- 
dren of  his  son  and  daughter  daring  tlie 
continuance  of  the  trust.  Tbe  deriseover, 
at  the  conclusion,  of  the  trust,  being  void, 
the  ultimate  remainder  Is  intestate  estate, 
which  may  be  distributed  either  presently, 
subject  to  the  particular  estates,  or  at 
tbe  conclusion  of  the  same,  the  beneficial 
interest  vesting  in  the  heirs  of  tbe  tes- 
tator. But  the  trust  itself  in  none  of  its 
provisions  oOends  the  statute  or  the  com- 
mon-law role  of  perpetuities,  all  the  per- 
sons named  being  in  life,  or,  so  far  as  aft- 
er-born children  are  concerned,  tbe  imme- 
diate issue  of  persons  in  being  at  ihie 
death  of  the  testator.  '    _ 

Another  question  is  stated  in  ttaa  com- 
plaint, in  the  words :  "  By  virtue  of  the 
provisions  of  puragrapbs  6,  7, 8, 12, 13,  and 
14,  of  said  will,  what  interest  in  tbe  in- 
come of  said  trust-estate  Is  attempted  to 
be  created  in  the  various  legatees  named 
tnerein?  Is  it  a  gift  of  tbe  respective 
shares  of  the  Income  during  the  continu- 
ance of  the  trust-estate  absolutely  to  the 
two  children  of  the  testator,  to  descend  by 
inheritance  and  diRtrlbution,  at  the  death 
of  each,  to  their  children,  and  the  widow 
of  Frank.  a3  heirs  at  law ;  or  is  it  a  gift 
of  the  shares  of  said  income  to  Franic  W. 
Beers  and  Emma  J.  Narraniore,  fur  life, 
respectively,  with  an  absolute  estate  in 
said  shares  of  tbe  income  in  remainder  to 
their  children ;  or  is  it  a  gift  of  a  IMe-estate 
only  lu  said  shares  of  the  income  to  the 
children  and  widow  of  the  said  Frank  and 
the  children  of  tbe  said  Emma?"  Wetblnk 
tha  t  by  paragraphs  6,  7,  and  8  tbe  testa- 
tor clearly  Intended  to. give  to  each  of  the 
persons,  respectively,  named,  for  their  re- 
spective lives,  the  use  of  one-third  of  the 
Income  of  said  trust  fund;  that  the  money 
BO  paid  over  to  them  quarterly,  as  pro- 
vided, should  belong  to  them  atwolutely. 
—that  id,  as  the  testator  expresses  it,  to 


tbem  and  their  "lieire  and  assigns  forever." 
W«  think  that  by  paragraphs  12, 13,  and 
14,  at  tbe  death  of  the  testator's  wife,  one 
moiety  of  the  one-thlsd  of  the  Income  be- 
queathed to  tbe  wife  passed  to  tbe  sun, 
Frank,  tor  life ;  tbe  other  moiety  to  the 
daughter,  Emma,  fur  life.  In  other  words, 
and  In  effect, 'there  should  thereafter  be 
paid  over  to  eacbol  tbem  one-half, instead 
of  one-third,  of  the  entire  income  of  the 
trust-estate.  That  at  the  death  of  Frank, 
bis  share  of  tbe  income,  whether  then  one- 
tbird  or  nae-balf,  shouid  be  paid  over  cue- 
third  to  bis  wife,  during  her  widowhood, 
and  the  balance  to  his  children,  said  pay- 
ments and  trust  to  continue  until  tbe  last 
survivor  of  the  four  persons  named— tbe 
widow,  daughter,  son,  and  son's  wife — 
shall  have  deceased,  or  the  son's  wife  have 
previously  remarried,  when  tbe  same  shall 
determine.  In  the  event  of  the'deatb  of 
Frank  W.  Beers  before  tbe  termination  of 
the  trust,  leaving  no  widow  or  childroi 
surviving  him,  or  of  the  death  of  said 
Emma  J.  Xarramore  before  the  termina- 
tion of  said  trust,  leaving  no  childreb  sur- 
viving her,  it  seems  to  us  that  there  is 
nothing  in  the  will  to  Indicate  any  intent 
that  tbe  share  of  the  income  to  wliich  said 
Frank  or  Emma  or  the  widow  or  chtldren 
would  have  Iteein  entitled  should  eitiier  go 
to  increase- the  share  of  income  of  any  snr- 
vivor,  or  beaccumulated  audadded  to  tbe 
principal,  to  be  divided  at  theterhnination 
of  the  trust,  as  tbe  principal  is  .directed  to 
be  divided,  and  that  the  proportionate 
amount  of  the  principal  of  the  trust-estate 
would  therefore,  upon  the  happening  of 
such  event,  be  divested  from  the  trust,  and 
become  the  subject  ot  immediate  distribu- 
tion and  possession  as  intestate  estate.  In 
case  the  widow  of  the  testator  shall  die 
after  the  death  of  either  said  Prank  or 
Emma, leaving  theothersurrlving  her, tbe 
share  of  tbe  income  of  tbe  trust-estate 
Which  would  have  l)eionged  to  such  de- 
ceased person  had  he  or  she  survived  said 
widow  was,  however,  we  think,  intended 
by  the  testator  to  increase  tbe  sbareof  tbe 
income  continued  to  tbe  widow  and  chil- 
dren of  Frank,  or  the  children  ot  Emma, 
making  the  same,  as  ws  have  before  inti- 
matedi  one-half  instead  ot  one-third  of 
the  whole  income. 

Two  further  questions  remain,  which  we 
will  briefly  consider.  One  relates  to  the 
meaning  of  the  word  "profits, "  in  para- 
graph 5.  We  are.  asked :  "Is  it  synony- 
mous with  tlie  word  'income,'  in  the  same 
paragraph?  Does  the  employment  of 
both  words  by  the  testator  in  said  para- 
graph give  the  trustee-  tbe  right  to  pay 
quarterly  to  the  persons  named  anything 
more  than  what  is  usually  regarded  as  in- 
come from  trust  property*"  By  reference 
to  tbe  will  It  appears  that  in  no  other  con- 
nection, when  tbe  subiect  ot  income  is  re- 
ferred to.  1ft  any  other  or  additional  word 
used.  Kuch  reference  is  made  in  para- 
graph 6,  "the  aforesaid  ineome;"  in  para- 
graph 7,  "said  income;"  in  paragraphs, 
"the income;"  so  also  in  paragraphs  12. 
18,  and  14.  It  seems  nanlfest,  therefore. 
that  by  the  words  "profits  "and  "income" 
in  paragraph  9  nothing  more  was  intend- 
ed than,  by  tbe  stogie  word  "income"  in 
tbe  otheo  paragraphs.    It  was  aoggested 
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by  plaintlB'a  coanscil  la  argument  that 
some  considerable  portion  ol  the  estate 
was  of  such  a  character  as  to  render  It 
probable  that  the  testator  might  have 
need  the  term  "profits "  with  some  addi- 
tional Intent,  but  there  la  dotfaing  in  the 
complaint  or  in  the  facts  found  which 
bears  upon  the  matter,  and  we  see  no  rea- 
son to  attach  any  additional  weight  to 
the  word. 

The  remaining  question  concerns  the 
power  of  sale  given  to  tbe  trustee  by  par- 
agraph 15  of  the  win.  We  are  asked  to 
say  whether  that  paragraph  means  that 
the  trustee  shall  have  power  to  sell  any 
part  of  the  estate  whenever  he  deems  that 
the  interest  of  the  estate  will  be  subaerved 
thereby,  or  does  it  mean  that  hesIiaJl  hare 
that  power  whenever  the  coart  of  pro- 
bate,'or  other  authority,  shall  so  deem? 
And  also  what  is  meant  by  the  clause,  "tor 
the  improvement  and  benefit  of  the  remain- 
der 7"  It  is  very  difficult  to  satisfactorily 
determine-  what  was  intended  by  thiia 
paragraph,  and  it  is  quite  likely  that  the 
testator  himself  had  no  precise,  distinct 
Idea  or  Intent,  but  we  are  inclined  to  think 
that  the  power  is  a  personal  one,  to  be 
discharged  by  the  trustee,  In  the  exercise 
of  a  sound  discretion,  under  the  sole  au- 
thority of  the  will;  but  that  such  power 
is  only  conferred,  and  can  therefore  only 
be  exercised,  in  cases  where,  In  the  judg- 
ment of  the  trustee,  such  sale  will  be  for 
the  l>est  interest  of  the  estate,  and  that  In 
some  way  such  sale  and  disposition  will 
improve  and  benefit  the  remainder  (using 
the  word  "remainder"  in  the  sense  of  "res- 
idue") of  the  estate.  We  cannot  say  that 
it  is  not  possible  that  such  a  condition 
might  arise;  as,  for  exampl«>,  we  do  not 
know  but  a  sale  of  some  portion  of  the 
"Old  Mill  Quarry  Property"  might  be 
made  for  a  purpose  the  effect  of  which 
would  tend  to  benefit  the  remainder.  Such 
a  power,  it  seems  to,  os;  has  a  narrow 
compass,  and  should  be  i^aringly  used. 
Although  this  opinion  has  unavoidably 
become  somewhat  long,  we  have  been  re> 
Iteved  from  the  necessltyi  of.  as  full  a  dis- 
cussion of  some  of  tbe  questions  Involved 
as  would  otherwlsebaveseemed  necessary 
by  virtue  of  what  has  already  been  said  In 
recent  cases,  and  especially  in  tbe  very 
late  opinion  upon  the  second  reservation 
of  the  case  of  I^eake  v.  Watson,  ttO  Conn, 
— ,  21  Atl.  Bep.  1075.  Tbe  superior  court 
is  advised  that  Frank  W.  Beers  takes,  by 
implication,  a  life-estate  in  the  entire  tract 
of  four  acres  known  as  the  "Old  Mill 
Quarry  Property;"  that  by. the  widow  o£ 
bis  son,  Frank  W.  Beers,  the  testator  in- 
tended the.  present  wife  of  said  Frank, 
should  she  survive  her  husband;  that  by 
the  word  "heirs,"  as  used  In  the  sixteenth 
clause  of  his  will,  the  testator  Intended  the 
natural  meaning  and  significance  of  that 
expression,  and  did  not  mean  "children ;'-' 
that,  therefore,  the  remainder  after  the 
conclusion  of  the  trust-estate  -is  void,  but 
tliat  the  trust  is  valid;  that  tbe  !n7ordB 
"profits"  and  "income,"  a»  used  In  the 
fifth  paragraph,  mean  no  mofe  than  the 
word  "income"  alone,  as  used  In  the  re- 
ntaiuing  paragraphs;  and  that  tbe  powec 
of  sale  given  in  .paragraph  15  is  personal, 
to  be  discharged  by  tlie  trustee,  in  tbe  ez- 


erolsvof  a  sound  discretion,  whenever  tbe 
conditions  prescribed  are  by  him  -found  to 
exist.    Tbe  other  Judges  concurred. 


Haubshan  v. 


(5>  Cons. 
BUBNBAM  et  al. 


nn 


{Supreme  Court  of  Errors  of  Connecticut.    June 
12,  1890.) 

EnsBANS  ASTD  WlFE — CONVBTANCBS  BBTWBBS — 

Equity. 

1.  Where  a  husband  conveys  property  to  his 
wife  on  the  sole  consideration  of  her  promise  to 
reconvoy  to  him  on  request,  such  promise  is  valid 
in  eqoity,  under  tbe  laws  oi  Conneotlcat,  for  it  is 
made  for  tbe  benefit  of  herself  and  her  estate, 
even  though  the  land  to  bereconveyed  is  not  held 
as  her  separate  estate. 

3  The  conveyance  to  her,  and  the  provision 
for  her  support  secured  by  it,  conBtitnte  an  ade- 
quate eonslderation  for  her  promise  to  recuuvey. 

S.  TboQKh  her  promise  was  not  in  writing, 
the  statute  of  frauds  relating  to  agreements  for 
the  sale  of  land  cannot  be  interposed  as  a  de- 
fense, for  such  promise  is  part  of  an  agreement 
that  has  already  been  fully  performed  by  tbe 
other  ^rty. 

4.  Where  no  time  Is  fixed  for  the  reconvey- 
ance promised,  the  verbal  promise  is  not  void,  un- 
der the  statute  of  frauds,  as  one  not  to  be  per- 
formed within  a  year. 

5.  The  attempted  reconveyance  of  the  prop- 
erty by  tbe  wife  constitutes  a  waiver  of  the  re- 
quest to  reconvey. 

6.  The  reconveyance  was  attempted  to  be  ac- 
complished by  the  interposition  of  a  third  party, 
but  the  conveyance  to  him  was  executed  oy  the 
wife  alone;  both  she  and  the  husband  relying  on 
bis  advice,  as  thtir  attorney,  that  it  was  not 
necessary  for  the  husband  to  join  therein,  field, 
that  his  failure  to  Join  was  such  a  mistake  as 
equity  will  relieve  against. 

7.  Even  though  this  deed  of  the  wife's  was 
void,  a  court  of  equity  may  look  beyond  it,  and 
enforce  the  contract,  in  whose  attempted  fulfill- 
ment the  deed  was  exeonted.    ■ 

8.  Evidence  that  the  consideration  for  the  hus- 
band 's  conveyance  to  the  wife  was  her  promise 
to  reconvey  on  request  is  admissible,  though  a 
pecuniary  consideration  is  expressed  In  the  deed. 

9.  The  wife's  promisetoreconveyisnot  incon- 
sistent with  the  reservation  in  l^e  deed  to  her 
of  a  life-estate  to  the  husband,  for  her  promise 
extends  only  to  the  estate  conveyed  to  her. 

10.  Nor  IS  saob  promise  InconsisbEott  with  tbe 
husband's  covenant  of  uoa-olalm,  which  relates 
only  to  the  quantity  of  estate  conveyed,  and  has. 
no  reference  to  any  interest  reserved  to  him. 

11.  A  non-resident  defendant,  in  an  action  of 
whose  sub]ect-matter  the  court  has  ]misdiction, 
waives  failure  to  serve  the  complaint  on  him  1^ 
appearing  by  counsel  and  pleading  to  the  merits. 

Andrews,  C.  S.,  dissenting. 

Case  reserved  from  superior  court,  Hart- 
ford county. 

Suit  by  Jacob  Haussman  against  Maria 
Bumbam  and  others  for  the  reformation 
of  u  deed  and  for  tbe  removal  of  a  cloud 
on  plaintiff's  title.  The  complaint  al- 
leged that  the  deed  was  made  by  plain- 
tiff's deceased  wife  to  a  third  person,  who 
was  to,  and  did,  convey  to  plaintiff,  but 
that  by  inadvertence  plaintiff  was  not 
joined  with  his  wife  as  a  grantor  in  the 
deed  to  such  third  person ;  by  reason  ol 
which  failure  to  join  plaintiff,  defendants 
claimed  an  Interest  in  the  land,  they  being 
tbe  children  of  plaintiff's  wife  by  a  former 
marriage.    It  was  also  alleged  that  the 

g  remises  in  controversy  bad  been  conveyed 
y  plaintiff  to  his  wife  in  conBideration  uf 
her  promise  to  reconvey  on  bis  request, 
and  that  the  deed  sought  to  be  reformed 
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was  executed  poranaDt  to  that  agreement. 
A  demurrer  to  the  complaint  was  over- 
rnled,  and  while  the  case  was  pending 
plaintiff  died,  hie  death  was  auggested  on 
the  record,  and  his  administrator  entered 
to  prosecute  the  suit.  The  case  wan  heard 
on  a  defense  filed  b^  delendants,  and  the 
court  made  the  tollowlng  finding  of  facts' 
"The  plaintiff,  Jacob  Haussman,  died  De- 
cember 10, 1888,  being  then  in  his  seventy- 
eighth  year.  He  was  Intestate.  He  left 
three  children,  issue  of  his  first  marriage, 
who  are  his  heirs  at  law.  An  administra- 
tor on  his  estate  was  duly  appointed,  his 
death  was  suggested  oh  the  record,  and 
the  administrator  entered.  Mary  Hauss- 
man, a  widow,  having  children  by  her 
prior  marriage,  was  married  to  Jacob 
about  twenty-one  years  before  bis  death, 
and  died  July  81,  1888,  Intestate,  leaving 
two  children,  a  son  and  daughter,  surviv- 
ing her.  At  the  time  of  their  marriage 
Jacob  was  the  owner,  in  fee  and  unincum- 
bered, of  the  real  estate  described  In  the 
complaint.  It  was,  and  until  his  death 
continued  to  be,  his  residence.  He  had 
purchased  it  about  a  year  previous  to  the 
marriage,  paying  therefor  f3,500,  which 
he  had  earned,  and  which  comprised  his 
accumulations.  Hislast  wife  broughthim 
no  means,  but,  on  the  contrary,  was  in 
debt,  which  debts  he  discharged.  In  De- 
cember, 1885,  by  reason  of  his  advanced 
age  and  impaired  health,  it  seemed  proba- 
ble, and  he  and  bis  wife  believed,  that  she, 
being  more  vigorouR,  would  long  survive 
him.  Together  they  consulted  a  lawyer 
in  reference  to  some  provision  by  which 
the  property  would  be  assured  to  her  in 
case  of  his  death.  The  attorney  explained 
the  law  to  them  fully.  A  will  was  first 
talked  of,  then  a  deed,  reserving  a  life  use, 
similar  to  the  one  actually  drawn.  He 
had  no  wish  to  disinherit  his  children,  and 
neither  wished  that  hers  should  profit  by 
the  transaction.  The  attorney  explained 
the  contingencies  under  which  such  a  re- 
sult might  happen,  but  they  thought  it 
not  likely,  as  it  seemed  probable  that  the 
property  would  be  exhausted  in  her  sup- 
port. The  deeds  were  determined  upon. 
A  little  previous  to  the  time  of  this  inter- 
view Mr.  and  Mrs.  Haussman  had  occa- 
sion to  consult  him  on  another  mattei.  A 
Mrs.  Miller,  a  tenant  in  a  portion  of  the 
house,  claimed  to  have  fallen  upon  the  cel- 
lar stairs,  tripping  upon  a  flower-pot  left 
there  by  Haussman,  and  to  have  been  in- 
jured. Sheasked  that  somecompensatiun 
should  be  made  her.  Mr.  Haussman  did 
not  consider  this  demand  Just,  and  did 
not  wish  to  accede  to  it.  For  some  rea- 
son be  and  his  wife  thought  Mrs.  Miller 
would  be  less  likely  to  press  thii4  claim  if 
the  title  to  the  property  stood  in  the  wife's 
name.  In  the  conversations  on  the  sub- 
ject the  wife  promised  the  husband  that 
If  he  would  convey  the  property  to  her 
she  would  reconvey  it  to  him  at  any  time 
when  he  should  so  requent.  These  facts, 
that  is,  this  belief,  and  the  promise  of  the 
wife  to  reconvey,  were  not  communicated 
to  the  attorney,  and  he  never  knew  of 
them,  but  they  were  the  controlling  rea- 
sons and  caase  which  Induced  the  making 
of  the  deed  instead  of  the  will,  and  with- 
out such  promise  the  deed  would  not  have 


been  made.  No  third  person  was  present 
at  the  time  otsucta  promise,  nor  was  there 
any  writing  or  memorandum  of  It.  The 
evidence  from  which  it  is  found  is  the  dep- 
osition of  Jacob  Haussman,  taken  before 
bis  death,  and  read  In  evidence,  and  testi- 
mony ol  sundry  witnesses  as  to  the  decla- 
rations of  both  Mr.  and  Mrs.  Haussman. 
The  attorney,  from  the  conversations  had 
in  his  presence  at  the  time  of  the  transac- 
tion, believed,  though  I  do  not  find  that 
It  was  expressly  agreed,  that  the  parties 
would  soon  return,  and  havea  will  drawn 
by  Mrs.  Haussman  in  favor  of  her  hus- 
band. In  the  summer  of  1888,  Mrs.  Hauss- 
man's  health  became  impaired,  and  It  then 
seemed  probable  that  her  husband  would 
survive  her.  He  requested  a  reconveyance, 
which  she  readily  agrreed  to,  and  arrange- 
ments were  made  and  a  time  fixed  for  go- 
ing to  an  attorney's  office fortbat  purpose. 
Before  the  day  arrived,  however,  she  was 
so  much  worse  as  to  be  unable  to  leave 
the  house,  and  an  attorney  was  sent  for. 
A  will  was  first  spoken  of,  but  deeds  were 
decided  upon.  A  deed  to  the  attorney 
was  drawn  by  him  and  read  to  Mrs. 
Haussman,  and  sheexecuted  and  acknowl- 
edged it.  Khe  was  weak  physically,  and, 
although  she  knew  how  to  write,  was  able 
to  sign  by  mark  only.  Her  mind  was  also 
weak,  but,  in  view  of  all  the  facts,  includ- 
ing the  previous  request,  promise,  and  ap- 
pointment to  reconvey,  the  transaction 
was  a  simple  one,  and  I  find  that  she  un- 
derstood and  was  mentally  competent  to 
perform  it.  Her  daughter,  Mrs.  Buraham, 
signed  the  deed  as  an  attesting  witness. 
The  attorney  assured  her  and  berbosband 
that  it  was  a  valid  conveyance.  She  fully 
intended  It  an  such,  and  believed  It  to  be 
so.  The  husband  did  not  Join,  or  offer  to 
Join,  in  the  deed,  b^ause  of  his  reliance 
upon  the  attorney  and  the  statement  of 
the  latter.-'  He  never  knew,  in  the  life-time 
of  the  wife,  that  such  joinder  was  called 
for  or  necessary.  All  parties  present,  in- 
cluding the  attorney,  supposed  the  deed  a 
valid  one,  or,  If  the  attorney  knew  other- 
wise, it  did  not  then  occur  to  btm  that  it 
might  be  invalid.  After  the  death  of  Mrs. 
Haussman  the  attorney  sent  for  Mrs. 
Burnham,  Informed  her  of  the  error,  and 
requested  her  to  allow  its  correction  by 
signing  a  quitclaim  deed.  This  slieutterly 
refused  to  do.  Mrs.  Burnham  was  an  in- 
mate of  the  family  prior  to  and  at  the  time 
of  her  mother's  death.  Her  presence  was 
not  desired  by  Mr.  Haussman.  He  com- 
plained that  she  did  not  treat  him  kindly. 
but  the  fact  did  not  appear.  She  was  of 
no  benefit  to  him.  Her  brother  has  for 
many  years  reshled  out  of  the  state.  Any 
claims  which  the  children  ofMrs.  Uauss- 
man  have  upon  this  property  ^either  In  her 
or  their  own  right,  are  purely  legal.  Any 
equities  In  their  favor  were  not  apparent 
to  the  court."  Defendants  objected  to 
the  ndmlBslon  of  any  testimony  as  to  Mrs. 
Haussman 's  promise  to  reconvey,  her  mo- 
tives in  making  the  reconveyance,  and  her 
declarations  as  to  the  ownership  of  tlie 
property.  They  also  objected  to  the  ad- 
mission of  the  deed  from  Mrs.  Haussman 
to  the  attorney,  and  from  him  to  Mr. 
HauHsman.  The  questions  as  to  the  ad- 
missibility of  this  evidence,  and  as  to  the 
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Jndgment  to  be  rendered  on  tbelacts,were 
reserved  for  the  supreme  court  of  errors. 

W.  F.  Benney,  for  plalntlB.  R.  Welles 
and  E.  JobBaoD,lOT  defendants. 

Pbelps.  J.  The  facts  material  to  the  is- 
sue in  this  case  are  these-  (|The  facts  be- 
ing fnlly  stated,  the  statement  of  them  by 
the  Judge  is  omitted.] 

The  plain  tin  claimed  in  bis  complaint: 
(1)  Pecuniary  damages ;  (2)  a  reformation 
of  the  deed  from  Mrs.  Haussnian  to  the 
attorney,  so  as  to  Join  Mr.  Banssman  as 
grantor  with  his  wife;  (3)  the  removal 
of  the  cloud  on  the  plalntlR's  title  by  com- 
manding the  defendants  to  convey  to  Mr 
Haussman  any  title  or  Interest  In  the 
premises  which  they  may  have;  and  (4) 
such  other  and  further  relief  as  to  equity 
may  appertain.  The  question  is  whether 
by  this  action  there  is  a  remedy  for  those 
who  by  the  aforesaid  mistake  have  been 
deprived  of  an  estatn  which  was  by  both 
parties  intended  for  thtm,  and  which  but 
for  such  mistalcethey  would  have  received. 
It  is  scarcely  possible  that  a  case  could 
be  made  which  would  present  clearer  or 
stronger  equities,  and  it  would  seem  that 
the  consequences  of  such  a  mistalie  should 
be  relieved  against  unless  there  are  insur- 
mountable obstacles  in  the  way,  and  a 
court  of  equity  should  be  astute  and  dill- 
gent  In  its  efforts  to  prevent  such  mani- 
fest injustice.  The  unqerlying  question  in 
the  case  is  whether  the  promise  by  Mrs. 
Haussman  to  reconvey  the  property  was 
valid.  That  the  legal  and  equitable  title, 
subject  to  the  reserved  life-estate  in  Mr. 
Haussmao,  was  vested  in  her.  Is  conceded. 
Indeed,  the  defendants  claim  and  derive 
whatever  title  or  Interest  they  possess  In 
the  property  through  the  deed  from  Mr. 
Haussman  to  his  wife,  which  was  made 
pursuant  to  the  agreement  between  them, 
a  part  of  which  was  the  promise  of  Mrs. 
Haussman  to  reconvey.  That  husband 
and  wife  may  during  coverture  make  con- 
tracts for  the  conveyance  of  property  be- 
tween themselves  which  will  be  good  In  eq- 
uity, has  long  been  settled,  both  in  Great 
Britain  and  here.  The  court  will  examine 
them  with  great  care,  and  when  they  are 
foand  to  contain  the  essential  requisites 
which  exist  in  the  case  before  us  they  will 
always  be  upheld.  Slannlng  v.  Style,  3  P. 
Wms.  384;  Lucas  v.  Lucas,  1  Atk.  270; 
Lady  Arundell  v.  Phipps,  10  Ves.  146;  Liv- 
ingston V.  Livingston,  2  Johns.  Ch.  637; 
Shepard  v.  Sbepard,7  Johns.  Ch.  57;  Wall- 
ingsford  V.  Allen,  10  Pet.  694;  Hlnman  v. 
Parkls,  38  Conn.  197,  198.  The  considera- 
tion for  the  promise  of  Mrs.  Haussman 
was  the  conveyance  to  her,  and  the  pro- 
vision for  her  support  secured  by  It.  That 
it  was  valuable  and  adequate  cannot  be 
questioned,  nor  that  it  was  made  for  the 
benefit  of  herself  and  her  estate.  It  was 
reasonable  and  certain  in  its  terms,  and 
would  not  if  executed  interfere  with  the 
rights  of  creditors,  and  she  might  well 
have  made  the  reconveyance  in  pursuance 
of  It.  If  it  was  void  at  law,  its  validity  in 
equity  cannot  now  be  doubted.  Dono- 
Tan's  Appeal,  41  Conn.  561 ;  Hitchcock  v. 
Keily,  Id.  611. 

1 1  Is  said  the  property  was  not  ber  sole 
and  separate   estate,  and    therefore  her 


promise  to  reconvey  was  invalid.  This 
objection  has  been  practically  disposed  of 
in  what  Is  said  respecting  the  validity  of 
the  promise.  As  the  promise  by  wbich 
she  obtained  the  conveyance  was  for  tbe 
benefit  of  herself  and  her  estate, it  is  unim- 
portant whether  the  property  to  which  it 
related  was  her  sole  and  separate  estate. 
The  contract  of  a  married  woman  for  the 
benefit  of  herself  or  her  estate  is  binding 
in  equity,  and  the  estate  affected  by  it 
need  not  be  held  by  her  to  her  sole  and 
separate  use.  See  authorities  last  above 
cited.  The  statute  of  frauds  is  also  inter- 
posed as  a  defense.  If  this  was  a  contract 
relating  to  tbe  sale  of  land,  and  therefore 
originally  within  the  statute,  it  was  part 
of  aa  agreement  which  bad  been  fully  per- 
formed by  the  other  contracting  party  to 
It,  and  therefore  taken  from  Its  operation. 
It  is  not  objectionable  for  the  reason 
tbst  the  promise  was  not  to  be  performed 
within  a  year.  No  time  for  periormance 
was  stipulated,  and  It  might  have  been 
made  at  any  time.  That  statute  has 
no  application  to  this  case.  Hayden  v. 
Denslow,  27  Conn.  841;  1  Swift,  Dig.  256, 
and  cases  cited.  It  is  claimed  that  tbe 
mistake  was  bne  of  law,  and  not  of  fact, 
and  that,  therefore,  a  court  of  equity  can 
give  no  relief.  This  has  been  considered 
tbe  general  rule  on  the  subject,  but  in 
Stedwell  v.  Anderson,  21  Conn.  144,  tbe 
court  say  that  it  Is  not  of  universal  or  un- 
qualified application.  And  In  Patterson 
V.  Bloomer,  35  Conn.  64,  a  case  where  the 
parties  were  mistaken  as  to  the  legal 
effect  of  a  chattel  mortgage  under  which 
possession  wtis  not  retained  by  tbe  vendee, 
and  where  a  specific  performance  of  tbe 
contract  was  asked, But lkb.  J., giving  the 
opinion  of  tbe  court,  says :  "The  parties 
were  mistaken.  Such  a  mortgage  would 
be  worthless  unless  possession  was  re- 
tained by  the  vendor.  It  is  too  clear  for 
doubt  that  the  respondent  never  would 
have  entered  into  that  agreement  but  for 
the  mistaken  supposition  that  in  tbe  ex- 
ecution of  it  be  was  to  have  the  protec- 
tion of  a  valid  mortgage.  It  is  equally 
clear  that  such  a  mistake  is  a  most  mate- 
rial one,  and  that  it  was  the  right  and 
duty  of  the  respondent  to  refuse  to  exe- 
cute tlie  agreement  on  discovering  it,  and 
It  would  be  grossly  inequitable  and  unjust 
tocompel  him  to  perform  tt. "  Tbeanalosry 
between  that  case  and  this  is  very  strik- 
ing, and  tbe  principle  wblcb  tbe  court 
there  applied  seems  directly  applicable  to 
tbe  facts  here.  It  is  said  that  the  com- 
plaint alleges  no  request  to  reconvey; 
that  such  a  request  was  a  condition 
precedent  to  tbe  plaintiff's  right  to  a  re- 
conveyance; that  it  should  have  been  al- 
leged, and  because  it  was  not  no  evidence 
to  prove  It  was  admissible;  and  that  to 
the  admission  of  such  evidence  objection 
was  duly  made.  Ordinarily  such  an  alle- 
gation would  be  necessary,  but  it  appears 
that  Mrs.  Haussman  was  willing,  and  at- 
tempted to  make,  and  supposed  she  had 
made,  a  proper  conveyance.  If  no  request 
was  made,  there  was  such  an  attempted 
performance  by  ber,  by  acts  which  in  their 
order  were  subsequent  to  a  request,  that 
she  must  be  held  to  have  waived  it,  and 
tbe  waiver  will  have  the  same  operation 
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and  eftiBct  aafaini<t  tbose  who  stRnd  In  her 
T>lace  as  agalnBt  herself:  The  defendants 
t-.re  claimlDK  the  property  by  inheritance 
fi  •)ID  her,  and  under  no  other  title.  The 
piomlne  to  reconvey  was  ma^e  bj^  her, 
and  she  held  the  property  subject  to  a  re- 
quest at  any  time  to  malse  the  reconvey- 
ance. That  liability  and  duty  constituted 
an  equity  which  attached  to  it  In  her 
bands,  and  the  defendants  tool:  and  now 
hold  it  subject  to  the  same  equity,  which" 
can  be  enforced  against  them  in  the  same 
manner  add  to  the  same' extent  that  it 
might  have  been  against  her  if  she  were 
litrlng.  That  a  request  to  reconvey  was 
in  fact  made  by  Mr.Maussman  is  found  by 
the  court,  but,  under  the  circumstances, 
we  consider  it  entirely  Immhterial.  It  is 
further  said  that  the  hnsbaud  did  not 
offer  to  Join  with  his  wife  in  a  reconvey- 
ance. This  is  true,  and  in  his  non-joinder 
consists  the.mlRtalce  sought  to'be  relieved 
against.  He  was  willing  to  join,  and 
would  have  done  so  but  for  the  erroneous 
legal  advice  by  bis  attorney,  in  whom  be 
confided  and  on  whose  judgment  he  was 
Justified  in  relying.  If  the  non-joinder  and 
the  mistake  which  occasioned  it  can  be  re- 
medied, we  thinl<  the  omlmion  of  the 
otter  to  Join  too  technical  and  unimpor- 
tant tone  allowed  to  prevent  the  court 
from  doing  equity  when  it  is  clearly  de- 
manded, and  should  bs  done  unless  tbere 
are  substantial  reasons  to  the  contrary. 

It  is  also  urged  that  the  agreement  be- 
tween the  parties  contradicts,  or  is  incon- 
sistent wfth,  the  deed  from  Mr.  Hauss- 
man,  because  it  is  alleged  in  the  complaint 
that  the  consideration  was  the  promise 
of  Mrs.  HauBsman  to  reconvey,  whereas 
111.  the  deed  it  was  stated  to  be  of  a  pecun- 
iary character.  It  has  been  often  decided 
by  this  court,  and  is  as  well  settled  by  its 
repeated  adjudications  as  any  question 
can  be,  that  when  the  real  consideration 
for  a  conveyance  is  different  from  that  ex- 
pressed In  the  deed  it  may  be  shown  by 
parol,  and  the  variance  does  not  impair 
the  validity  or  change  the  eBect  of  the 
conveyance.  The  contract  which  was 
the  consideration  for  the  deed  was  not  in- 
tended to  be  reduced  to  writing  or  incor- 
porated in  tbe  deed,  and  the  deed  was  on- 
ly given  in  pnrauance  and  part  execution 
of  the  contract.  Croclier  v.  Higgins,  7 
Conn.  342;  Collins  v.  Tlllou,  26  Conn.  368; 
Galpln  V.  Atwater,  29  Conn.  99;  Clarke  v. 
Tappln,32Conn.  67,  68;  Pnrcell  v.  Burns, 
39  Conn.  429;  Post  v.  Gilbert,  44  Conn.  10; 
Schindler  v.  Mulheiser,  45  Conn.  154;  Hub- 
bard v  Ensign,  46  Conn.  585;  McFariand 
V.  Slkes,  54  Conn.  252,  7  Atl.  Rep.  408. 

It  is  said  also  that  the  agreement  to  re- 
convey Is  inconsistent  with  the  life-estate 
reserved  in  the  deed.  The  promise  of  Mrs. 
Hauasiuan  to  reconvey  the  estate  was 
simply  an  agreement  to  reconvey  what 
had  been  previously  conveyed  to  her.  She 
could  hare  done  nothing  more,  and  it  is 
obvious  that  nothing  else  was  contem- 
plated or  promised,  or  undet-stood  by  the 
partlestobe  promised.  Itlsulsosaldthat 
It  Is  inconsistent  with  the  use  and  behoof 
and  the  covenant  of  non-claim  contained 
in  the  deed.  These  are  objections  of  a 
similar  character  with  the  last,  and,  like 
that,  rest  on  no  substantial  foundation. 


The  use  and  behoof  of  the  grantee,  and 
the  non-claim  by  the  grantor^  relate  only 
to  tbe  quantity  and  character  of  the  es- 
tate conveyed,  and  have  no  connection 
with  or  reference  to  any  interest  in  the 
premises  which  was  reserved.  The  farther 
claim  is  made  that  the  deed  from  Mnt. 
Haussman  was  a  voluntary  conveyance, 
and  for  that  reason  a  court  uf  equity 
will  not  relieve.  There  was  a  good  and 
valuable  consideration  for  the  deed  In  the 
title  to  and  use  of  the  property  she  re- 
ceived from  Mr.  Haussman  under  tbe 
agreement.  She  does  not  appear  to  have 
been  indebted,  no  creditors  were  defraud- 
ed orprejudiced.and  the  claim  that  it  wan 
voluntary  is  wholly  unsupported.  It  is 
also  insisted  that  no  judgmeut  can  be  ren- 
dered against  the  defendant  ErwinLarens, 
because  he  is  a  non-resident  of  the  state, 
and  no  service  of  the  complaint  was  made 
on  him.  He  appeared  by  counsel,  and, 
without  Interposing  any  objection  to  the 
jurisdiction  of  the  court,  pleaded  to  the 
merits  of  the  case.  He  waived  service  by 
voluntarily  submitting  to  tbelurisdlction. 
and  as  the  property  Involved  in  this  Issue 
is  situated  in  this  state,  and  within  the 
jurisdiction  of  its  courts,  there  is  no  rea- 
son for  this  claim.  Payne  v.  Bank,  29 
Conn.  415. 

It  Is  claimed,  farther,  that  the  deed  by 
Mrs.  Haussman  was  void,  and  that  a 
court  of  equity  has  no  power  to  give  It 
vitality  and  force.  This  may  be  so,  hot 
the  court  may  look  through  the  deed  to 
the  contract  nack  of  It,  and  enforce  that, 
provided  it  is  valid.  Goodman  v.  Randall, 
44  Conn.  321.  Some  remarks  in  the  opin- 
ion of  tbe  court  in  the  case  of  Dickinson  r, 
Glenney,  27  Conn.  104,  on  which  the  de- 
fendants rely,  at  first  sight  appear  to  l>e 
at  variance  with  that  doctrine.  Thecourt 
was  dealing  in  that  case  with  a  deed 
which  was  purely  voluntary,  and  wholly 
without  consideration,  and  which  failed  of 
having  been  properly  executed  by  the 
mere  ignorance  of  the  parties  with  respect 
to  the  necessary  legal  formalities,  and 
which  had  no  valid  contract  behind  it 
which  could  have  been  enforced.  The  par- 
ties had  not  the  excuseot  having  been  miu- 
led  by  tbe  mistaken  judgment  of  a  legal 
ndviser  in  whom  they  properly  trusted, 
and  the  accident  or  mistake  consfeted 
wholly  In  their  ignorance  of  the  law, 
which  they  took  no  pains  to  prevent.  To- 
wards the  close  of  tbe  opinion  the  court, 
by  Storks,  C.  J.,  say,  on  page  112:  "It 
sometimes  happens  that  where  equity  is 
compelled  to  yield  to  the  absolute  require- 
taents  of  law  restraining  its  efficacy  In 
reforming  agreements,  some  other  agree- 
ment behind  the  defective  contract  may 
exist  of  which  equity  can  lay  hold,  and 
thus  Indirectly,  though  in  strict  conformi- 
ty with  established  principles,  afford  a 
remedyfor  the  deficiency.  Adefectivedeed 
is  sometimes  treated  practically  as  an 
executory  contract  for  the  sale  of  lands, 
and  its  execution  is  decreed.  We  confess 
that  it  seems  to  us  that  this  proceeding 
is  not  the  reformation  of  a  deficient  in- 
strument, but  rather  belongs  to  the  branch 
of  equity  jurisprudence  which  relates  to 
the  specitic  performance  of  contracts,— to 
tbe  perfonuance  of  contracts    of  which 
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the  defectiTO  ipstrument  1b  tbe  evldjene^  or 
memoranOpm.  In  iho  present  case  the 
principle  will  not  avail  tbe  petitioners.  If 
tbey  resort  to  an  agreement  lyin;;  back 
of  the  deed,  the;  will  bring  to  UgM  only 
a  contract  legally  void ;  for  it  I9  not  to  be 
denied  that  the  esecutury  agreement  of  a 
married  woman  conqemloK  berrw,! estate, 
though  assented  to  by  ber.bi|i8band,.le  ab- 
solutely a  nullity ,>■«  proposition  which, 
as  we  have  alreadjr  stated,  Is  true  ol  Alt 
the  contracts  of  married  women  other 
than  those  which  the  statute  expressly 
validates."  Tbatcase  was  decided  priorto 
tbe  statute  of  1872  giving  a  remedy  at  law 
against  married  women  upon  contracts 
made  by  them  for  the  benefit  of  them- 
selves or'  their  estates,  and  before  the 
many .  Judicial  decisions  and  statutory 
proTlslons  which  have  since  gceatly  en- 
iarged  the  oapaclty  of  married  women 
wlifa  respect  to  their  property  and  rights, 
and  extended  tbeir  remedies  and  liablli ties 
upon  their  contracts.  This  has  necessari- 
ly carried  with  It  a  CQrreqpiondiug  enlarge- 
ment of  tbe  Jurisdiction  of  courts,. both  of 
law  and  equity,  with  re^pect  to  them 
and,  tbeir  estates.  The  reasoning  ot  tbe 
opinion  was  well  adapted  .to  the  tacts  of 
that  case  and  the  law  as  it, then  existed. 
But  we  tbinlc.  we  may  now  .well  hold, 
without  modifying  that  opinion  except  so 
far  as  tbe  difference  In  the  facts  and  the 
changes  In  the  law  necessarily  produce 
that  effect,  that  tbe  defendants  are  not 
equitably  entitled  to  retain  the  estate, 
and  that  sutib  relief  sbonld  hegranted  as  it 
is  competent  for  a  court  Of.  equity  to  give. 
In  the  view,  we  have  taken  of  the  case, 
it  seems  entirely  unimportant  -yvhether  the 
deed  from  Mr.  Haussman  raised  a  trust  of 
any  kind  for  the  benefit  ot  himself  or  his 
heirs;  a,nd  we  discover  nothing  in  the  con- 
duct of  Mrs.  HauBsman,  or  in  the  rela- 
tions of  the  parties,  which  we  think  tends 
to  establish  actual  or  constructive  fraud. 
We  think  t,he  arm  of  equity  is  long  enough 
to  reach  tha  injustice  we  are  endeavoring 
to  prevent,  and  that  it  can  b(«..dune  with- 
out violence  to  established  principles.  As 
the  complaint  i^. framed,  however,  and 
as  the  record  now  stands,  we  think  there 
are  serious  difficulties  in  tbe  way  of. advis- 
ing, the  superior  court  to  render  a  judg- 
ment for  the  plaintiff.  We  do  not  see  how, 
since  the  decease  of  Mr.  Hauasman,  we 
can  properly  advise  that  the  deed  from 
Mrs.  Haussman  to  the  attorney  be  re- 
formed so  as  to  Join  Mr.  HaussmAn  as  a 
grantor  with  bis  wife,  and  permit  and  di- 
rect him  to  execute  tbe  same;  nor  that  the 
alleged  cloud  be  removed  from  the  plain- 
tiff's title  by  a  decree  commanding  the  de- 
fendants to  convey  to  Mr. Hanssmaq  such 
title  or  interest  in  the  property-  as  they 
may  havei  The  hejrs  at  law  of  Mr.  tiaqss- 
man  are  now  the  only  parties  properly 
entitled  to  relief.  They  have  not  isince  his 
death  been  made  parties  to  the  action, 
and  are, not  regular]}'  before  the  court  or 
legally  asking  for  relief.  It,  is  true  that 
the  death  of  Mr.  Haussman  has  been  sug- 
gested on  the  record,  and  that  his  admin- 
istrator bas  entered  to  prosecute  the  ac- 
tion. We  do  not  see  how  he  is  entitled  in 
Ills  representative  character  to  relief,  or 
4o  a  Judgment  for  the  benefit  ot  the  heirs. 


,If  it  was  an  action  at  Ipw  tp  reeoTer  the 

rOBsesaiQU  of  tbe  estate,  under  Gen.  St. 
1012,  there  might  be  no  difficulty ;  but 
the  statute  Is  In-  express  terms  limited  to 
an  action  of  disseisiD,  and  we  do  not  feel 
Justified  in  extending  it  .by  analogy, 
though  tbe  object  aougbt  to  be. obtained 
in  this  case  is«imilar  to  that  provided  for 
in  tbe  statute.  We  think- the  case  should 
be  remanded  to  the  superior'  court,  whem 
tbe  plaintiff  can.  ask  liberty. to  file  a  su]}- 
plemental  complaint  showing  the  Interest 
of  tbe.  heirs  of  Mr.  Haussman  in  the  sub- 
ject-matter, and  making  them  parties, 
and,  by  such  additional  averments  as  may 
be  pertinent  and  proper,  demand,  for  them, 
appropriate  relief. 

LooMDB,  ToBBANOB),  and  Tbayeb.  3J., 
concurred. 

Andrews,  C.  J.,  IdlBsenting^.)  This  case 
is  reserved  for  the  advice  of  thlst court. 
The  facts  are  these:  Jacob  Haussman 
and  Mary  Haussman  were  married  about 
.the  year  18H7.  Each  hud  bcten  married  be- 
fore, and  eaeh  had  children  by  such- farmer 
marriage.  On  tbe  lltb  day  of  Dpoember, 
1886,  .Tacob,bdngtheB  In  feeble  health,  and 
not  expecting  to  outlive  his  wife,  and  in.. 
tending  to  make  a  provision  for  bee  after 
his  death,  conveyed  by  a  quitclaim  deed 
tbe  premises  described  in  the  complaint  to 
an  attorney  at  law,  reserving  to  himself 
the  use,  occupation,  and  control  of  the 
same  during  h|B  natural  life.  On  the  same 
day,  and  as  part  of  tbe  same  transaction, 
his  grantee,  by  a  release  deed,  con.ve.yed  the 
same  land  to  Mary  Haussman.  The  con- 
sideration expressisd  in  each  of  the  deeds 
is  "divers  good  causes  andconsideratiooa, 
and  especially  one  dollar"  received  to  tbe 
satisfaction  uf  the  grantor. 

The  superior  court,  upon  evidence  to 
which  objection  was  made,  but  which 
was  received  notwithstanding.  In  ordef 
that  all  the  questions  might  be.  reserved, 
found  that;  tbe  real  consideration  for  the 
deed  from  Ja^ob.to  the  attorney,  and  from 
the  attorney  to  Mary,  was  a  parol  prom- 
ise made  by  Mary  to  Jacob,  prior  to  the 
making  of  those  deeds,  and  unknown  at 
the  time  to  any  other  person,  that  she 
wonld  recon  vey  the  land  to  Jacob,  through 
some  third  person,  whenever  be  (Jacob) 
should  request  her  to  do  so.  It  is  found 
that  spme  time  in  July,  1888,  Jacob  did  re- 
quest her  to  reconvey  tlie  land  to  him,  and 
that  on  the  26th  day  of  that  month  she 
undertook  to  comply  with  that,  rec(ue*it, 
and  made  a  release  deed  of  the  land  to  an 
attorney,  which  she  herseU  signed  and  ac- 
knowledged, and  which  was  properly  wit- 
nessed; but  this  deed  was  never  executed 
Jointly  by  her  and  her  husband,  and  was 
never  executed  or  acknowledged  by  her 
husband  at  all.  On  the  next  day  tbe  at- 
torney made  a  release  deed  ol  the  same 
land  to  tbe  husband,  Jacob.  Mary  died 
soon  thereafter.  Neither  Mary  nor  her 
husband  knew  at  any  time  during  her  life 
that  It  was  necessary  tp  have  the  deed  to 
the  attorney  executed  jointly  by  herself 
and  her  husband.  They  were  advised  and 
■  believed  that  the  deed  she  had  made  wae 
a  good  and  valid  one.  to  convey  all  her 
Interest  in  tbe  land  to  her  husband.    The 


Digitized  by 


Google 


1070 


ATLAKTIO  BEPOBT£B.yoL.  22. 


(Goan. 


defendants  In  tbe  case  are  the  children  of 
Mary  Hanssman  by  her  former  marriage. 
Since  this  suit  was  brought  Jacob  HausK- 
man  has  died  Intestate.  An  administra- 
tor on  his  estate  has  been  appointed,  wbo 
has  entered  and  Is  now  prosecuting  this 
action  for  the  benefit  of  his  children  of  a 
former  marriage.  So  that,  as  the  case 
now  stands,  the  parties  In  interest  are  the 
belrs  of  Jacob  Hanssman  on  tbe  one  side 
and  the  heirs  of  Mary  Haussman  ou  tbe 
other. 

Tbe  claim  for  a  Judgment  In  damages  is 
not  pressed. 

The  plv.lntitf'8  first  claim  for  relief  is 
that  tbe  deed  from  Mary  Hanssman  to 
the  attom»*y  may  be  reformed  so  as  to 
Join  Jacob  Haussman  as  a  grantor  with 
the  said  Mary  Uaussman,  and  that  said 
Jacob  be  permitted  and  directed  to  exe- 
cute the  deed  as  a  grantor.  Jacob  being 
now  dead,  it  is  Impossible  to  g:rant  this 
prayer.  B.ut,  treating  the  case  in  this  re- 
spect as  though  Jacob  was  still  alive,  we 
are  met  by  the  rule  that,  where  a  deed  or 
other  written  contract  is  Jefectlve  In 
some  particular  required  by  statute,  it 
cannot  be  reformed.  In  Story,  Eq.  Jur. 
S  177,  it  is  said:  'And  there  are  other 
cases  of  the  defective  execution  of  powers 
wbere  equity  will  not  interfere;  as,  for  in- 
stance. In  regard  to  powers  which  are  in 
their  nature  statutable,  wbere  equity 
-must  follow  the  law,  be  the  consideration 
ever  so  meritorious.  Thus  the  power  of 
a  tenant  in  tall  to  make  leases  under  a 
«tatute,  If  not  executed  in  the  requisite 
form  pi'eecribed  by  the  statute,  will  not 
be  made  available  In  equity,  however 
meritorious  the  consideration  may  be. 
And,  Indeed,  It  may  be  stated  asgenerally, 
although  not  universally,  true,  that  the 
remedial  power  of  Courts  of  equity  does 
not,  extend  to  tbe  supplying  of  any  cir- 
cumstance lor  the  want  of  which  thelegis- 
lature  has  declared  the  instrument  void ; 
for  otherwise  equity  would.  In  effect,  de- 
feat the  very  policy  of  the  legislative  enact- 
ments." Bright  v.  Boyd,  1  Story,  478; 
Hibbert  v.  Rolluston,  8  Brown,  CTj.  571. 
This  doctrine  has  been  recognized  and 
acted  upon  to  its  full  extent  by  this  court 
in  Dickinson  V.  Glenney,  27' Conn.  104.  In 
that  cnse  Maria  S.  Dickinson,  the  wife  of 
Isaac  Dickinson,  united  with  her  husband 
in  the  execution  of  an  instrument  Intended 
as  a  conveyance  of  her' land  to  a  third 
party,  who  at  the  same  time  executed  to 
the  said  Isaac  a  conveyance  of  tbe  same, 
tbe  object  being  to  transfer  the  title  from 
berto  her  husband.  The  deed  executed 
by  herself  and  her  husband  was  defective 
in  not  being  acknowledged  by  bim,  being 
In  all  respects  her  deed  except  in  tbe  mere 
signing  of  the  same  by  bim.  The  parties 
Intended  that  the  deed  should  be  prepared 
and  executed  in  such  manner  as  to  be 
effectual  for  the  conveyance  of  tbe  estate, 
and  that  they  were  not  so  drawn  was 
matter  uf  accident  and  mistake.  That 
'case  Is  still  further  like  tbe  one  before  us 
as  it  now  stands,  in  the  respect  that  both 
husband  and  wife  were  dead  at  the  time 
the  petition  was  brought.  The  heirs  of 
the  husband  were  petitioners,  and  tbe 
'hSilrs  of  the  wife  were  respondents.  Judge 
Stobbs  gave  tbe  opinion,  and,  after  exam- 


ining the  auttaorlties,  decided  tbat  tbe  case 
could  not  be  maintained.  Tbat  case  Is 
conclusive  of  the  present  One  in  respect  to 
the  first  claim  for  relief.  The  reformation 
of  any  written  contract  implies  that  tbe 
agreement  between  tbepartlcs  isexecuted. 
It  is  the  correction  of  an  executed  agree- 
ment, and  nut  the  perform  n  nee  of  an  exec- 
utory one.  But  if  we  regard  the  promise 
of  Mrs.  Haussman  as  an  executory  one 
on  her  part  to  convey  her  land,  the  diffi- 
culty Is  only  increased,  for  the  executory 
contract  of  a  married  woman  to  convey 
land  Is  wholly  void.  No  court  can  give 
effect  to  such  an  agreement  by  decreeing 
its  fulfillment.  Gore  v.  Carl,  47  Conn.  291; 
Annan  v.  Merrltt,  18  Conn.  478;  Dickin- 
son v.  Glenuey,  supra;  Martin  v.  D welly, 
6  Wend. d;  Purcell  v.Goshorn,17  Oblo.lOB; 
Carr  v.  Williams,  10  Ohio,  805. 

The  plaintiff  also  claims  to  recover  on 
the  ground  of  a  trust.  All  possible  trusts, 
whether  of  real  or  personal  estate,  may  be 
divided  Into  two  general  classes^— express 
trusts  and  Implied  ones.  Pom.  Eq.  Jur.  { 
152.  Those  created  by  the  intentional  acts 
of  tbe  parties  are  express.  Those  created 
by  operation  of  law,  where  the  acts  of  the 
parties  may  have  bad  no  Intentional  refer- 
ence to  any  trust,  are  Ibiplled.  At  section 
16.5  the  latter  class  Is  subdivided  Into  re- 
sulting and  constructive  trusts.  If  it  be 
granted  that  Mrs.  Haussman  was  under 
no  disability  by  reason  of  her  coverture  to 
make  contracts  concerning  land,  It  must 
he  conceded  that  the  conveyance  of  the 
premises  to  her  by  Mr.  Haussman  on  her 
promise  to  reconvey  upon  request,  and 
her  promise  to  do  so,  apparently  created 
an  express  trust  in  the  land  conveyed. 
Such  a  trust  cannot  be  proved  by  parol. 
Dean  v.  Dean,  6  Conn.  285;  Vail's  Appeal, 
37  Conn.  198;  Todd  v.  Munson,'  58  Conn. 
579,  4  Atl.  Rep.  99.  Tlie  plaintiff  disclaims 
any  right  to  recover  by  reason  of  such  a 
trust,  even  if  it  existed,  which  be  does  not 
admit.  Nor  can  be  claim  a  resulting  trust 
from  tbe  fact  tbat  tbe  deeds  were  without 
actual  consideration.  He  is  estopped  by 
his  deed.  Belden  v.  Seymour,  8  Conn.  804; 
Feeney  v.  Howard,  79  Cal.  525,  21  Pac. 
Rep.  984;  Graves  v.  Graves,  29  N.  H.  129; 
Pbllbrook  v.  Delano,  29  Me.  412.  His  claim 
Is  tbat  before  Mr.  Haussman  requested 
Mrs.  Haussman  to  reconvey  to  him  there 
was  no  trust,  but  tbat  after  be  made  that 
request  a  trust  arose.  It  can  hardly  be 
said  that  the  request  alone  made  Mrs. 
Haussman  a  trustee.  The  request  did  not 
change  the  character  of  her  promise;  It 
only  fixed  the  time  wheK  it  became  her 
duty  to  perform  It.  According  to  tbe 
claim  of  the  plaintiff,  if  Mr.  Haussman  had 
never  made  any  request  for  a  reconvey- 
ance, or  it  Upon  such  a  request  the  land 
had  been  revested  in  him,  there  never 
would  have  been  any  trust  at  all.  But  he 
insists  that,  because  the  land  was  not  re- 
ciinveyed  to  him  upon  his  request  There- 
for, Mrs.  Haussman  became  a  trustee  fur 
him  by  construction  of  law.  Pom.  Eq. 
Jur.  §  166,  saysr  "All  Instances  of  con-, 
etructlve  trusts  may  be  referred  to  what 
equity  denominates  'fraud,  actual  or  con- 
structive,' including  acts  or  omissions  in 
violation  of  fiduciary  obligation."  In  an- 
other part  of  the  same  section  Itsays  that 
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conatructive  tmats  are  Bomfetlmea  called 
"trusts  ex  mahScio. "  The  plaintiff's  brief 
states  bis  claim  In  tbia  part  of  the  case  as 
follows:  "The  facts  show  conatructive 
fraud  from  which  equity  raises  a  con- 
BtnictiTe  trust,  owing  to  tbe  confidential 
relation  of  husband  and  wife;"  and  gives 
as  aatbority  for  this  proposition  Briaon 
V.  Briaon,  75  Cal.  525, 17  Pac.  Rep.  «8». 
The  Civil  Code  of  California  providea  that 
"actual  fraud  consists  •  •  •  in  any  of 
tbe  following  acts:  *  *  *  A  promise 
made  without  any  intention  of  performing 
it."  Another  section  of  that  Code  says 
that  "either  husband  or  wife  may  enter 
Into  any  engagement  or  transaction  with 
tbe  other  or  with  any  other  person,  re- 
specting property,  which  either  might  if 
unmarried;  subject  In  transactions  be- 
tween themaelTes  to  the  general  rules 
which  control  the  actions  oT  persons  occu- 
pying confidential  relations  with  each 
other  as  defined  by  the  title  on  trusts. " 
The  case  of  Briaon  v.  Bdson,  supra,  was 
a  suit  brought  to  have  a  trust  declared. 
The  complaint  averred  that  the  plaiutitf 
and  defendant  were  husband  and  wife. 
The  plaintiff  was  the  owner  of  the  prop- 
erty in  question,  upon  which  thern  waa  a 
mortgage.  In  order  to  raise  the  money  to 
pay  off  the  mortgage  the  plaintiff  deter- 
mined to  go  to  Arizona,  and  engage  In 
businesa  there,  and  waa  dealrous  of  mak- 
ing a  will  before  hia  departure,  ao  that  his 
property  should  go  to  hia  wife.  But  be- 
ing influenced  by  the  wish  to  save  ber  the 
expense  of  probate  proceedings  in  case  of 
his  death,  and  relying  on  her  parol  prom- 
ise that  she  would  reconvey  to  him  upon 
hia  request,  he  made  the  deed  to  ber  ab- 
Bolute  in  form,  and  toolc  no  written  ac- 
knowledgment from  her;  but  though  tbe 
deed  recited  a  consideration,  yet,  in  truth 
and  In  fact,  there  waa  no  consideration 
therefor,  and  no  money  was  paid  or  in- 
tended to  be  paid  as  a  consideration  for 
the  deed.  The  complaint  also  averred 
that  the  promise  by  which  the  plaintiff 
waa  induced  to  make  the  deed  was  in  bud 
faith  and  false,  and  made  with  intent  on 
her  part  to  deceive,  and  did  deceive,  the 
plaintiff.  The  complaint  was  demurred  to. 
The  court  held  the  complaint  auflScieut, 
on  the  ground  that  it  charged  an  actual 
fraud,  within  the  Code  of  that  state.  In 
giving  the  opinion  the  court  remarked 
that  the  complaint  might.be  auatained  on 
the  ground  of  the  confidential  relation  of 
husband  and  wife,  because  of  tbe  fraud.  I 
look  in  vain  through  this  casefor  anyindl- 
-cation  of  frand  or  want  of  good  faith  on  the 
part  of  Mrs.  Hauasman.  ()n  the  contrary, 
the  facta  ahow  that  she  made  the  promiae 
to  reconvey  honeatly,  and  with  the  fall  in- 
tention to  perform  it.  She  did  perform  it, 
«o  far  as  performance  depended  on  her.  It 
is  well  settled  that  the  failure  to  perform 
-a  promlire  honestly  made  is  not  fraud. 
Feeney  v.  Howard,  79  Cal.  525,  21  Pac. 
Rep.  984;  Perry  v.  McHenry,  13  III.  227; 
Wheeler  v.  Reynolds,  66  N.  Y.  2a%-  Levy 
T.  Brash,  45  N.  V.  589;  Cowan  v.  A\Ne€ler, 
25  Me.  269;  Burden  v.  Sheridan,  86  Iowa, 
125;  Boyd  v.  Stone.  11  Mass.  348.  This 
case  is  entirely  unlike  the  case  of  Brison 
T.  Brison.  No  fraud,  actual. or  conatruct- 
ive, towards  ber  husband  can  be  imputed 


to  Mrs.  Hanssman,  for  s^e  did  exactly 
what  be  asked  her  to  do,  and  Just  what 
she  bad  promised  to  do,  so  far  as  it  vraa 
possible  for  her  to  do  it.  That  the  deed 
failed  to  have  the  effect  they  desired  was 
oVlag  to  the  mistake  of  Mr.Haussman  as 
much  as  to  any  mistake  of  Mrs.  Huusa- 
man.  It  was  a  mutual  mistake,  owing  to 
incorrect  advice  aa  to  the  legal  effect  of 
that  deed.  It  has  been  laid  down  by  high 
anthority  that  where  parties  have  been 
mutually  mistaken  aa  to  the  legal  effect  of 
the  tranaaction  into  which  they  have  en- 
tered, equity  will  not  interfere  to  reform 
the  contract.  Eagleafleld  v.  Marquis  of 
Londunderry,  4  Ch.  Div.  698;  Pom.  Eq. 
Jnr.  §  846;  Wheaton  v.  Wheaton,  9  Conn. 
96.  Whether  or  not  this  ia  the  law  it 
is  not  necessary  to  decide.  In  the  pres- 
ent case  tbe  mistake  is  as  to  a  statute 
requisite,  which  on  other  erounda  cannot 
be  Bupplied  by  any  equitable  Interference, 
aa  already  shown.  I  think  the  superior 
court  sbould  be  advised  to  dismlaa  tbe 
complaint. 

"~'^"~  (6$  Oonn.  9) 

Stevens  et  al.  v.  Borough  of  Danbttrt.i 

(Svipreme  Court  of  Errors  of  ConnecUovt.    May 
4,  1886.) 

Bminent  Domain— Right  to  Compbnbatiok— 
Abandonmbnt. 
By  Res.  Gen.  Assam.  Conn.  1860  and  186!^, 
the  borough  ot  D.  was.  empowered  to  supply  it- 
self with  water  by  parchasing  or  taking  water 
privileges  and  lands  necessary  tor  the  purpose; 
and  it  was  provided  that  if,  at  any  time,  it 
should  appear  that  any  damages  had  or  might 
occur  to  any  one  by  reason  of  taking  or  using 
his  land  or  estate  for  the  purposes  of  the  act,  or 
In  the  constmction  ot  the  water-worlts,  and  the 
amount  of  compensation  or  damages  coald  not  be 
agreed  on,  then  such  amount  should  be  assessed 
by  appraisers,  whose  report  should  be  a  final  ad- 
justment of  the  compensation  and  damages,  and 
payment  thereof  sbould  release  the  borough  from 
liability  to  any  further  claim  for  compensation 
or  damages.  Held,  that  the  mere  fact  that,  in 
pursuance  of  a  resolution  of  the  borough  to  pro- 
onre  a  supply  ot  water  from  a  certain  stream,  an 
assessment  was  made  of  the  damages  which  the 
construction  of  a  dam  would  cause  to  adjacent 
water-rights  did  not  make  the  borough  liable  for 
the  amount  assessed,  nothing  further  being  done 
in  the  matter  except  to  abandon  the  project,  and 
there  never  being  any  actual  possession  or  oc- 
capation,  or  interference  with  the  land  and  mill 
privileges  by  the  borough. 

Case  reserved  from  superior  court,  Fair- 
field county. 

Action  by  Darius  Stevens  and  others 
agalnat  the  borough  of  Danbury,  for 
money  claimed  to  be  due  and  owing  for 
tbe  taking  of  land. 

L.  D.  Brewster  and  B.  A.  JBouffb,  for 
plalntlffa.  W.  Burke,  G.Stoddard,  and  D. 
B:  Booth,  for  defendant. 

Granger,  J.  By  a  rcBolution  of  the  gen- 
eral asspmbly  passed  in  1860,  and  added  to 
In  lj362,  tbe  borough  of  Danbury  was  em- 
powered to  supply  itself  with  water  by 
purchasing,  or  by  taking  for  the  purpose, 
any  stream  of  water,  water  privileges,  or 
lands  neceaaary  or  convenient  for  the  pur- 

'This  case,  filed  May  4,  1888,  is  now  pnbllshed 
by  request,  with  others.  In  order  that  the  Atlan- 
tic Reporter  may  cover  all  oases  in  volume  68, 
Conneoticut  Reports. 
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pose,  wlthlii  or  without  the  Itdalta  ol  tbti 
borongrta ;  with  a  provision  tor  the  asseas- 
ment  of  the  value  ol  ady  property  taken 
otherwise  than  by  parckaae,  and  for  pay- 
ment to  the  owner  of  the  property  so  tak- 
en. Under  this  resolution  the  boroujcb.at 
a  legel  meeting  held  on  the  16th  day  of 
July,  1880,  vot^  to  procure  a  supply  of 
w.ater  for  the  use  ol  the  borough  "from  a 
stiream  ranning  near  tbe  residence  of  Sam- 
uel Gregory. "  On  the  26th  of  September 
ol  that  year  the  borough  purchased  of 
Gregory  certain  lands  through  -which  tbe 
stream  ran,  and  wtaich  were  below  certain 
lands,  and  a  water  privilege  on  the  same 
stream  belonging  to  the  plaintiffs.  The 
lands  were  pnrchased  of  Gregory  with  tbe 
Intention  of  constructing  a  dam  thereon 
across  tbe  stream,  making  a  pond  or 
reservoir,  which  would  ha,ve  set  the  water 
back  upon  and  have  destroyed  the  mill 

J>rlvllege  of  the  plaintiffs.  Under  the  resn- 
Dtioo  before  mentioned  the  water  com- 
mlBsloners  of  tbe  borough,  not  being  able 
to  agree  with  the  plaintiffs  as  to  the  com- 
pensatlon  to  be  made  them  for  the  taking 
of  their  mill  privilege  and  lands,  applied 
to  a  ]udge,of  the  superior  court  for  the  ap- 
pointment of  appraisers  to  assess  the 
damage.  Appraisers  were  appointed,  and 
a  hearing  was  bad  before  them,  both  par- 
ties being  present,  and  they  made  their 
report,  assessing  the  damages  at  9.3,000. 
This  report  was  duly  recorded  in  the  rec- 
ords of  the  superior  court  for  Fairfield 
county,  and  the  proceedings  were  in  all 
respects  according  to  the  provisions  of  the 
resolution  in  such  a  case.  On  the  29tta  of 
June,  1881,  the  borough,  at  a  legal  meet- 
ing, voted  to  rescind  the  vote  of  July  16, 
1880,  and  nothing  further  was  done  with 
regard  to  the  taking  of  the  plalntill'a  land 
and  privilege,  and  the  fS.OOO  assessed  as 
damages  for  tbe  taking  wasnot  paid.  No- 
tice of  this  action  of  tbe  borough  was  giv- 
en to  tbe  plaintiffs,  and  they  afterwards 
sold  to  other  parties,  and  conveyed  by 
warranty  two  parcels  of  the  land  which 
tbe  borough  had  proposed  to  take.    The 

?iIalotiffs  now  sue  the  borough  to  recover 
he  93,000  assessed  in  their  favor.  It  is 
found  that  the  defendants  never  took  act- 
ual possession  of  the  lands  in  question  or 
of  the  mill  privilege,  or  in  any  manner  oc- 
cupied them  or  interfered  with  their  occu- 
pancy by  the  plaintiffs.  Had  they  In  the- 
ory taken  possession,  or  by  what  they  did 
become  the  owners  of  tbe  property,  so 
that  they  were  bound  to  pay  tbe  assessed 
value  to  the  plainUBs?  The  resolution  of 
tbe  general  assembly  empowers  tbe  water 
commissioners  of  tbe  borough  to  "pur- 
chase, and  take  conveyances  in  the  name 
of  the  borough  of,  all  lands,  property,  or 
privileges  necessary  or  convenient  for  the 
purposes  of  the  act;  to  bold  in  sufficient 
quantity  the  water  of  any  stream,  either 
within  or  without  said  borough,  by  the 
construction  of  dams  across  tbe  same;  to 
enter  upon  any  lands  near  such  proposed 
dams,  and  procure  earth,  stones,  or  other 
materials  for  the  construction  and  maln- 
tenanct  thereof,  and  to  make  suitable' 
waflte--.'ays  for  the  surplus  water  ol  such 
streams;  to  change  the  location  of  any 
road  or  pass-way  which  may  be  covered 
by  tbe  waters  of  any  reservoir  so  formed, 


and  take  land  therefor;  and  to  enter  upon 
and  make  use  of  the  ground  or  soil  ol  mj 
railroad,  street,  highway,  or  private wny, 
or  public  or  private  grounds,  and  lay, con- 
struct, and  maintain  all  necessary  pipes 
and  aqueducts."  Another  section ot tb« 
resolution  provides  as  follows:  'Said 
borough  shall  beliable  to  pay  all  tbe  dam- 
ages that  shall  be  sustained  by  any  per- 
son, persons,  or  corporation  by  the  taking 
of  any  land  or  estate  as  aforesaid,  or  by 
the  construction  or  laying  ol  any  reser- 
voirs, pipes,  aqueducts,  or  other  works 
for  the  purposes  of  this  act;  and, if  nt  any 
time  it  shall  appear  that  any  damai^ 
has  occurred,  or  may  be  likely  to  occnr, 
to  any  person,  persons,  or  corporation,  by 
reason  of  taking  or  using  their  land  or  es- 
tate for  tbe  purposes  of  this  act,  or  in  tbe 
construction  qt  said  water-works,  and  the 
said  board  of  commissioners  cannot  agree 
with  the  owners  of  such  property  as  to 
tbe  amount  of  compensation  or  damaKes 
to  be  paid  to  them,  then  such  compensa- 
tion or  damages  may  be  assessed  by 
three  disinterested  persons  under  oath,  to 
be  appointed  by  a  Judge  of  tbe  superior 
court  on  application  of  either  party ;  no- 
tice to  be  given  of  such  application  as  di- 
rected by  such  judge;  •  *  •  which  said 
appraisers  shall  report  their  doings,  em- 
bracing the  amount  of  their  asHcsftment,  - 
to  the  clerk  of  the  superior  court  for  Fair- 
Held  county,  to  be  by  him  recorded;  and 
thereupon  such  assessment  shall  be  taken 
and  held  to  he  a  final  adjustment  of  said 
compensation  and  damages  between  said 
parties,  and  payment  tlwreol,  or  deposit 
of  the  same  with  the  couilty  treasurer  to 
the  use  of  such  owner  or  oVtaers,  shall  re- 
lease said  borough  from  llaWty  to  any 
further  clctlm  for  compensatlAt  or  dam- 
ages." \ 

There  is  here,  it  will  be  seen,  nt»rovi»- 
ion  that  the  amount  assessed  shall^^^' 
tute  a  debt  which  may  be  recovered^*"* 
borough   by  the  owner  of  the  proj*^ 
proposed    to  be  taken.    The  amonn.'* 
fixed  by  the  proceedings  as  the  sum  td* 
paid  if  the  land  is  taken,  and  Its  paj'mJ 
is  clearly  a  condition    precedent    of    t'. 
right  to  take  it.    The  mere  incipient  o 
theoretical  takingis  really  only  a  proposec 
taking.    This  is  manifest  from  the  use  of 
the  word  "  take"  in  the  resolution  in  rela- 
tion to  lands  taken  for  tbe  laying  of  pipes, 
where  the  proposed  taking,  upon  which 
the  proc^dings  for  the   assessment  are 
had,  is  a  very  different  thing  from  the  act- 
ual entry  upon  and  digging  up  of  the  lanrt 
for  tbe  laying  of  the  pipes.    We  conclude, 
therefo"^,  that  the  borough,  after  the  as- 
sessment, had  still  the  right  to  abandon 
the  idea  of  taking  the  land,  and  the  whole 
project  if  it  deemed  best,  and  that  the 
only  security  that  the  owner  of  the  prop- 
erty had,  was  in  tbe  necessity  of  the  bor- 
ough   making  payment  before  the    land 
was  actually  taken. 

There  may  be  a  hardship  in  compelling 
a  land  or  mill-site  owner  to  hold  his  prop- 
erty in  entire  uncertainty,  after  an  assess, 
ment,  whether  it  will  be  taken  or  not; 
but  the  inconvenience  Is  of  the  same  kind 
which  attends  all  proceedings  for  the  tak- 
ing of  land  tor  putHh;  Improverapnts,  and 
which   is  incident   to    the  ownership   ut 
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property  In  a  cbmmnnlty,  and  esp«elall.v 
In  a  city.  This  Inconvenience  waa  shown 
in  a  marked  degree  In  tiie  recent  case  of  Caiv 
son  v.caty  of  Hartford,  48  Conn.  68,  where 
it  was  held  by  the  court  to  give  no  right 
of  action  against  the  defendant  city. 
There  1b  generally  a  provision  in  such  reso- 
lutions that  the  payment  shall  t>e  made,  if 
at  all,  within  a  limited  dme;  and  there 
ought  properly  to  be  such  a  provision  in 
every  case.  But  Its  abHence  here  cannot 
affect  the  question  now  before  us. 

The  plaintiffs  claimed  also  to  recover  for 
connspl  fees  and  other  expenses  Incnrred- 
in  the  hearing  before  the  appraisers. 
These,  very  clearly,  they  had  no  right  to 
recover  in  any  circumstances.  The  boi> 
ougb  was  acting  witliln  the' law  in  apply- 
ing for  nn  assessment  of  the  damages,  and 
tne  law  under  which  the  proceedings  were 
had  made  no  provision  for  costs  on  either 
side,  while  the  abandonment  of  the  taking 
of  the  property  by  the  borough  could  not 
create  an  obligation  to  pay  tliese  costs 
where  no  legal  obligation  existed  before. 
There  was  no  negligence  on  the  part  of  the 
borough;  no  misrepresentation;  no  ac- 
tion that  was  not  in  every  respect  accord- 
ing to'  law.  There  was  nothing  upon 
which  to  found  a  claim  for  damages  for  a 
consequential  injury  in  any  form.  The  su- 
perior court  is  advised  to  render  judg^ 
ment  for  the  def^idant  on  both  counts  of 
the  complaint.  The  other  Judges  con- 
curred. 


(48  N.  J.  B.  210) 

TU.VISON  T. 


Bbadford  et  al. 


(OovrtofChanotryoifirewJeney.  Nov.  23, 1891.) 

BPECiriO  PiSKPOBMAirCB — CONVETANCS  OP  Laih) 

— Paht  Perfokmance. 

1.  An  Instrament  defective  as  a  deed  will  be 
enforced  as  a  cootract  only  in  cases  in  which  a 
valuable  conaldenttlon  'has  passed  iMtween  the 
partiea  ' 

2.  The  ground  on  which  equity  interferes  in 
favor  of  a  person  who  has  gone  into  possession  of 
real  estate  undev  a  voluntary  written  contract  or 
parol  promise,  and  has  made  improvements,  is 
to  prevent  a  fraud  beiuK  practiced  upon  him. 

8.  The  expenditure  of  money  t'6  make  such 
a  promise  enforceable  must  be  made  by  the  prom- 
isee ou  the  faith  of  the  promise,  with  the  Imowl- 
edge  of  the  promisor. 

4.  The  doctrine  will  not  he  applied  in  favor 
of  one  who ,  has  improved  property  with  notlqe 
of  a  defect  in  bis  title,  nor  against  bis  tenant  in 
common,  when  partition  can  be  made  which  will 
give  him  bis  shar^  with  his  improvements  on  it. 
{SylUibua  by  the  Court.) 

Bill  by  Edward  Tunlson  to  restrain 
Siatlianiel  O.  Bradford,  Jr.,  from  the  pros- 
ecution of  an  action  of  ejectment.  Bill  dls- 
tuissed. . 

.  Howard  W,  H»ye8,  for  complainant.  R. 

Wuyne  Furker,  for  defendants. 

.  Ghf.kx.V.  C.    The' property  Involved  in 
iiis  action  was  conveyed  January  20, 1S74, 
sy  its  then  owner,  Augustus  E.  Watson, 
M  one  Rachel  L.  Bradford,  an  unmarried 
.ady,  who  by  deed  dated  December  SO,  1874, 
ionveyed  it  to  her  mother,  Rachel  Brt)d>- 
!ord.    Rachel  Bradford,  during   the   Ilfe^ 
Ume  of  her  husband,  Nathaniel  G.  Brad- 
lord,   without  her  husband  Joining,  exe. 
euted  a  daed  of  the  premises,  with  full  cov< 
eDsnts  of  warranty,  to  hereon  Ben]amlD 
v.22A.no.24— 68 


W.  Bradford,  for  the  conM^atlnn  ex- 
pressed of  one  dolleir. '■  The  execution  of 
this  paper' by  Mrs.  Brhdtord  was  acknowl- 
edged before  a  New  York  officer,  whose 
certtflcate  of  acknowledgment  states  that 
the  grantor  is  the  wife  of  Nathaniel  O. 
Bradford,  and  recites  that  she,  on  a  pri- 
vate examination  separate  and  apart 
from  ber  husband,  made  the  acknowl- 
edgment which  is  required  by  the  stat- 
ute of  this  state  in  the  case  of  convey- 
ance by  married  women.  This  deed  was 
recorded  in  Essex  connty,  but  not  un- 
til October  2, 1882.  Mrs.  Rachel  Bradford 
died  April  1, 1882.  leaving,  her  surviving, 
her  husband,  Nathaniel  G.  Bradford,  and 
two  sons,  Benjamin  W.  Bradford  and 
Nathaniel  G.  Bradford,  Jr.  Nathaniel  G. 
Bradford,  the  father,  under  date  of  Sep- 
tember 15,  1882,  executed  a  deed  of  release 
to  the  premises  to  his  son  fienjamfn  W. 
Bradford.  The  father  died  May  1,  1883. 
Benjamin  W.  Bradford  and  wife,  by  deed 
dated  May  22,  1888,  conveyed  a  part  of 
these  premises  to  one  Anthony  J.  Sigler, 
and  by  deed  dated  September  27, 1883,  con- 
veyed the  balance  of  the 'property  to  the 
same  person.  Anthony  J.  Sigler,  by  deed 
dated  October  1, 1886,  conveyed  the  prem- 
ises to  the  complainant.  On  the  22d  of 
May,  1»89,  Nathaniel  G.  Bradford,  Jr., 
commenced  an  action  in  ejectment  in  the 
rtbpreme  court  of  this  state  to  recover  the 
possession  of  an  nndyvlded  one-half  inter- 
est in  said  pnemises.  The  further  prosecu- 
tion of  this  suit  is  sought  to  bre  restrained 
by  this  action,  and  that  Nathaniel  G. 
Bradford,  Jr.,  may  be  decreed  to  hold  an 
nndivlded  half  interest  In  said  land  in 
trust  for  complainant,  or  that  complain- 
ant is  entitled  to  a  specific  performance  of 
a  parol  agreement  between  Rachel  Brad- 
ford and  Benjamin  W.  Bradford,  or  the 
agreement  which  complainant  charges  was 
contained  in  the  deed  from  -Rachel  Brad- 
ford to  Benjamin  W.Bradford.  This  prop^ 
erty  is  sitnated  on  the  nortfa-West  comer 
of  Lincoln  avenue  and  May  street.  In- the 
oity  of  Newark,  and  is  125  feet  on  Lincoln 
avenue,  and  2S0 feet  on  Maystreet.  There 
was  an  old  honseon  the  property  Which 
the  complainant  moved  trnm  its  former 
location  to  the  back  part  of  the  lot,  where 
It  has  been  placed  fronting  on  May  street; 
The  barn  is  on  the  north-west  comer  of 
the  lot,  and  defendant  has  erected  a  dwell- 
lag-houseata  cost  of  some  I^10<000  on  the 
ikortherly  sldwof  the  property,  the  line  of 
the  house  being  somelSfeetfrom  the  north 
line  of  the  lot.  The  premises  have  t>een 
graded  and^soddsd^  except  so  much  as  is 
occupied  by  the  house,  barn,  and  a  garden 
25<ty60  feet.  The  bill  alleges  that  the  orig- 
i»al  itrantor,  Augustus  E.  Watson,  was 
indebted  to  Benjamin  W.  Bradford  in  a 
very  large  sum,  for  money  loaned  by  Brad- 
ford to  him,  and  that  the  conveyance  by 
Watson  of  the  property  was  in  part  pay- 
ment of  his  Indebtedness  to  Benjamin  W. 
Bradford,  but  that  the  latter,  being  at  the 
time  engaged  In  specnlatlon  In  the  stock 
market,  and  wanting  to  put  the  property 
where  it  would  be  snte  against  possible 
future  loss,'  had  the  conveyance  made  by 
Watson  to  his  aniiinrried  sister,  Rachel  L., 
histead  of  to  himself ;  the  property  at  the 
time  being  iDeumbiered  by  mortgages  t» 
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the  amount  of  $5,100,  alleged  to  be  its  full 
Talue.  That  Rachel  L.,  belnK  In  delicate 
bealtb,  at  the  request  of  her  brother  Ben- 
jamin conveyed  the  premises  to  their 
mother,  Rachel.  Tbat  no  consideration 
Tias  paid  or  received  for  tbat  conveyance. 
That  the  mother  knew  that  the  premises 
"were  held  In  trust  by  her  daughter  for  the 
son,  and  received  the  title  subject  to  the 
same  truuts,  and  agreed  with  her  son  to 
hold  it  In  trust  for  him.  He  claims  that 
therewas  a  resulting  trust  in  favorof  Ben.' 
]amln,  as  thn  consideration  for  the  convey- 
ance from  Watson  proceeded  entirely  from 
Benjamin,  and  tbat  the  conveyance  from 
the  daughter  to  the  mother  was  without 
consideration,  and  witb  full  knowledge  of 
the  trust. 

This  branch  of  the  case  mary  as  well  be 
disposed  of  at  once.  Benjamin  W.  Brad- 
ford has  been  examined  as  a  witness  on 
commission,  and  fails  entirely  to  substan- 
tiate the  contention  on  which  a  resulting 
trust  is  sought  to  be  raised  in  bis  behalf. 
There  Is  no  proof  whatever  tbat  the  con- 
Bideratlon  of  the  conveyance  from  Watson 
to  Raehel  L.  Bradford  was  paid  by  or 
emanated  In  any  way  from  Benjamin  W. 
Bradford,  and  the  title  must  be  considered 
as  having  been  vested  absolutely  in  fee  in 
the  mother,  Rachel  Bradford,  by  the  con- 
veyance to  ber.  The  only  question  which, 
therefore,  presents  Itself  Is,  what  effect,  if 
any,  is  to  be  given  to  .  the  attempted  con- 
veyance by  Mrs.  Bradford  to  her  son  Ben- 
jamin W.  Bradford  by  the  paper  dated 
December  80,  1881?  It  was  a  voluntary 
conveyance,  for  a  nominal  consideration 
of  one  dollar,  made  by  a  married  woman 
during  the  life-time  of  her  husband,  which 
fact  Is  made  appai-ent  to  all  by  the  recital 
of  the  officer  taking  the  acknowledgment, 
and  of  which  notice  was  given  by  the  rec- 
ord, ('bancellor  Btinton,  in  the  case  of 
Manofaittuting  Co.  v.  Lorillard,  44  N.  J. 
Eq.  1.18  Atl.  Rep.  613,afflrmed,45  N.  J.  Eq. 
289,  17  Atl.  Rep.  632,  considers  the  changes 
made  by  the  married  women's  acts  on  the 
power  of  the  married  woman  to  make  a 
contract  for  the  sale  of  ber  real  estate,  and 
holds  that,  under  thelawas  itnow  stands, 
a  married  woman  may  make  a  valid  con- 
tract fpr  the  sale  of  her  real  estate,  which 
contract  can  be  enforced  against  ber  after 
the  death  of  her  husband.  In  the  court  of 
appeals  the  decree  in  the  case  was  affirmed 
without  passing  upon  the  first  branch  of 
the  decision,  but  putting  It  on  the  ground 
that  the  married  woman,  Mrs.  Van  Bus- 
kirk,  had,  after  the  death  of  ber  husband, 
so  recognized  her  former  contract  as  to 
make  it  practically  a  new  one.  The  chan- 
cellor, however,  in  the  case  calls  attention 
to  the  fact  that  by  the  fourteenth  sertioa 
of  the  act  it  is  expressly  provided  "that 
nothing  in  this  act  contained  shall  enable 
any  married  woman  to  execute  any  con- 
veyance of  her  real  estate,  or  any  instru- 
ment incumbering  the  same,  without  her 
husband  joining;  therein  as  heretofore,  ex- 
cepting those  instances  in  which  express 
provision  is  herein  made."  Those  in- 
stances being  cases  where  the  husband  is 
of  unsound  mind,  is  in  prison,  or  living  In 
a  state  of  separation,  etc.  There  Is  noth- 
ing, therefore.  In  the  married  women's 
acts  In  thld  state  which   would  validate 


this  con  veyance  made  by  Mrs.  Bachel  Brad- 
ford to  her  son  daring  the  life-time  of  ber 
husband  without  ber  husband  joiniug  in 
the  same. 

It  is,  however,  ui^ed  that,  while  the  In- 
strument may  be  inoperative  as  a  deed,  it 
may  yet  be  taken  as  a  contract  by  Mrs. 
Racbel  Bradford  to  convey  the  premises 
therein  described  to  ber  son  Benjamin. 
Counsel  quotes  extracts  from  Wilson  v. 
Keating,  27  Beav.  121, 125,  and  Patterson 
V.  Pease,  5  Ohio,  190, 191,  that  equHy  will 
treat  a  paper  defective  as  a  deed  for  the 
conveyance  of  real  estate  as  a  contract  to 
convey  and  enforce  the  same.  While  nei- 
ther case  cited  on  examination  appears  to 
have  Involved  the  question,  authority  is 
not  wanting  to  support  the  position  if  a 
substantial  and  valuubleconsiderationtaas 
passed  between  the  parties.  But  in  this 
case  no  consideration  whatever,  so  far  as 
the  evidence  goes,  and  so  far  as  can  be 
gatheredfrom  theinstrument  itself, parsed 
either  from  Benjamin  or  to  his  mother. 
Racbel.  The  conveyance.  If  It  be  treated 
as  a  contract  to  convey,  was  entirely  vol- 
untary, and  Invokes  the  applk;ati(m  of  the 
rule  tbat  equity  will  not  interfere  to  en- 
force a  contract  which  does  not  rest  upon 
a  good  and  valuable  consideration. 

But  it  is  said  that  if  the  beneficiary  un- 
der a  voluntary  agreement  in  writing 
takes  poBsesslou,  and  makes  valuable  im- 
provements, he  will  be  entitled  in  equity 
to  a  decree  for  a  specific  performance. 
There  Is  no  different  rule,  outside  of  the 
statute  of  frauds,  to  be  applied  to  a  vol- 
untary written  agreement  to  convey  and 
a  parol  gift,  and  complainant's  conten- 
tion on  each  ground  can  be  considered  to- 
gether. The  cases  referred  to  by  blm  are 
mostly  those  where  the  promise  to  con- 
vey has  been  made  contingent  on  tlie 
other  party  doing  certain  specified  things 
which  he  has  performed.  Such  was  the 
fact  in  France  v.  France,  8  N.  J.  Eq.  650, 
and  in  King  v.  Thompson,  »  Pet.  204.  In 
Freeman  v.  Freeman,  43  N.  Y  84,  the  facts 
were  that  a  father  had  put  his  son  in  pos- 
session of  certain  real  estate,  saying  he 
had  bought  the  place  for  him  and  bis  wife 
as  long  as  they  lived,  and  that  be  gave  it 
to  them.  The  sou  cleared  part  of  the 
land,  fenced  it,  built  substantial  improve- 
ments, and  paid  the  taxes,  and  then  the 
father  brought  ejectment.  Judge  Groteb 
states  the  question  before  the  court  thus: 
"Whether  a  parol  promise  by  one  owning 
landB  to  give  the  same  to  another  will  be 
enforced  in  equity,  when  the  promisee  has 
been  induced  by  fbe  promise  to  go  into 
possession,  and,  with  the  knowledge  of 
the  promisor,  make  comparatively  large 
expenditures  In  permanent  improyements 
on  the  land."  He  likens  it  to  a  promise 
by  parol  to  sell,  with  expenditures  after- 
wards, and  says:  *'The  ground  upon 
which  this  equitable  jurisdictloQ  ia  exer- 
cised, although  sometimes  said  to  be  part 
performance,  really  is  to  prevent  a  fraud 
being  practiced  upon  the  parol  purchaser 
by  the  Seller,  by  inducing  htm  to  expend 
his  money  upon  Improvements  upon  the 
faitb  of  his  contract,  and  then  deprive 
bim  of  the  benefit  of  the  expenditure,  and 
secure  It  to  the  seller  by  permitting  the 
latter  to    avoid  the  performance  of  his 
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contract."  This  atatement  of  the  principle 
makes  it  apparent  tbat  expenditure  of 
money  to  make  a  promise  enforceable 
mnsl  be  made  by  tbe  promisee  on  the  faith 
of  the  promise,  with  the  knowledtse  of  the 
promisor.  These  elements  are  all  want- 
ing. Mrs.  Bradford,  the  donor,  died  In 
1882.  There  is  no  evidence  that  Benjamin 
W.  Bradford  expended  any  money  what- 
ever in  valnablelraprovemente.or  In  clear- 
ing the  property  of  Its  Incumbrances,  or 
did  anything  to  put  hlMselt  in  a  position 
to  claim  the  application  of  this  principle. 
Tbe  subaeqaent  expenditures  made  by 
Sigler  and  the  complainant  cannot  be  in- 
voked for  tbe  application  of  the  principle, 
tor  neither  stood  in  tbe  position  of  a 
promisee,  or  made  tbe  expenditure  on  the 
faith  of  a  contract  or  promise  of  Mrs. 
Bradford  toconvey.  They  were  acting  on 
the  faith  of  tbe  conveyances  from  Benja- 
min W.  Bradford  to  Sigler.  Their  expend- 
itures were  arlso  made  with  notice  of  his 
title  famished  by  tbe  records,  which  gave 
them  legal  notice  that  bis  only  title  was 
to  one  undivided  half  as  heir  at  law  of  his 
mother.  Besides  this,  the  defendant  was 
not  in  a  position  to  object,  as  those  mak- 
ing tbe  expenditures  were  the  tenants  in 
common  with  him,  and  had  the  right  to 
improve  their  own.  There  Is  nothing  in 
the  case  to  raise  the  imputation  of  fraud, 
which  is  at  the  foundation  of  the  princi- 
ple. Neither  will  the  doctrine  be  applied 
in  a  case  where  the  party  who  has  made 
tbe  expenditures  can  he  made  whole  with 
reference  to  the  improvements  so  made, 
by  a  decision  -wbicb  does  not  uphold  the 
invalid  transaction.  As  In  this  case,  Mrs. 
Rachel  Bradford  having  died  seised  of  this 
property,  the  same,  after  the  death  of  her 
-husband,  descended  in  equal  parts  to  her 
two  sons,  Benjamin  W.  and  Nathaniel  G. 
The  complainant  holds  by  his  conveyances 
all  tbe  title  of  Benjamin  W.  to  his  undi- 
vided one-half.  The  Improvements  made 
by  the  complainant  are  such,  and  are  so 
placed  npoD  the  property,  tbat  In  a  parti- 
tion of  the  property  the  one-half,  contain- 
ing all  tbe  Improvements,  except  grading 
and  sodding,  made  by  the  complainant, 
can  be  set  off  as  his  part  of  the  property. 
It  is  claimed  tbat  this  case  is  within  the 
principle  of  Phelps  v.  Morrison,  24  N.  J. 
Eq.  195,25  N.  J.  Eq.  63S.  In  tbat  case 
property  belonging  to  one  Morrison  was 
conveyed  by  him,  in  fraud  of  his  creditors, 
through  a  third  party  to  his  wife.  The 
wife,  without  her  husband  jonlug,  made 
a  deed  of  the  property,  for  the  considera- 
tion of  f 6,500,  to  one  Allendorph,  who 
purchased  in  good  faith  and  paid  the  con- 
sideration money  and  got  his  conveyance. 
Phelps  was  a  creditor  of  Morrlsou  at  the 
time  of  his  voluntary  transfer  of  the  title 
to  bis  wife,  and  one  of  the  questions  con- 
sidered by  tbe  chief  Justice  In  the  court  of 
appeals  was  whether  what  was  called  the 
equitable  title,  residing  In  Allendorph,  was 
exempt  from  the  provisions  of  the  statute 
for  tbe  prevention  of  frauds,  under  wbicb 
the  voluntary  conveyance  of  property  by 
a  debtor  -was  null  and  void  as  against 
existing  creditors,  by  virtue  of  the  sixth 


section  in  favor  of  bona  &<ie  purchasers. 
In  the  consideration  of  that  question  it 
Is  held  that  Allendorph,  although  the  con- 
veyance executed  by  the  wife  was  not 
signed  by  the  husband,  was  vested  with 
an  equitable  title  to  tbe  fee;  but  the  eq- 
nitnble  title  in  that  case,  and  all  cases  sim- 
ilar to  it.  Springs  from  a  good  and  valua- 
ble consideration  boDR  fide  paid,  and  not 
from  an  Invalid  ccmveyance;  while  in  tbe 
case  In  hand  we  are  confronted  with  tbe 
fact  that  tber.  was  no  consideration 
whatever  for  tbe  conveyance  to  Benja- 
mlu  from  bis  mother.  This  case  seems  to 
me  to  present  simply  the  condition  of  a 
grantee  who  has  taken  a  defective  title. 
The  conveyance  from  Mrs.  Bradford  to  ber 
son  Benjamin  was  drawn  by  a  New  York 
lawyer,  who  acted  under  tbe  Impression 
that  the  law  In  New  Jersey  was  similar  to 
tbat  of  New  York,  which  permitted  a 
married  woman  to  make  a  conveyance  of 
her  real  estate  held  by  her  in  her  own 
right  without  ber  husband  Joining  with 
ber  in  the  deed.  Tbe  fact  that  the  hus- 
band was  living  at  the  time  of  tbe  convey- 
ance was  clearly  shown  by  the  record,  and 
I  cannot  conceive  of  any  case  where  the 
court  would  not  be  Justified  In  interfering 
to-perfect  an  Invalid  title,  if  it  should  in 
this.  The  complainant  and  Nathaniel  G. 
Bradford,  the  plaintiff  in  ejectment,  are 
each  owners  of  an  undivided  half  of  this 
property.  Partition  can  be  equitably 
made  so  tbat  the  complainant  shall  have 
the  benefit  of  the  Improvements  which  he 
has  made  and  put  upon  tbe  property,  and 
the  court  will  not  be  justified,  under  all 
the  circumstances,  in  further  Interfering 
with  the  .plaintiff  in  the  ejectment  suit 
from  the  prosecution  of  bts  remedy ;  and 
I  therefore  advise  that  tbe  bill  t>e  dis- 
missed, with  costs. 


"  (47  N.  J.  B.  600) 

Rector,  Etc.,  or  Church  op  thb   Hoi.t 
Communion  v.  Paterson  Extension  R. 
"Co. 

(Court  of  Errora  and  Appeals  of  New  Jersey. 
Nov.  Term,  1880.) 

Appeal  from  court  of  chancery.  For 
opinion  of  McGiLL,Ch.,  see  20  Atl.Bep.169. 

Joseph  D.  Bedle,  for  appellants.  Joba 
W.  Taylor  and  John  W.  Grlfigs,  for  re- 
spondent. 

Per  Curiam.  Tbe  order  is  affirmed,  for 
tbe  reasons  given  by  the  chancellor.  Af- 
firmed unanimously. 


W  N.  J.  B.  TOO 
Partrioob  v.  Partridoe  et  al. 

(Court  qf  Erran  and,  Appeals  Qf  New  Jersey. 
Nov.  Term,  1890.) 

Appeal  from  court  of  chancery.  For 
opinion  of  Van  Fleet,  V.  C,  see  19  Atl. 
Hep.  662.    . 

Louis  Boo.d,  tor  appellant.  Theodore 
RuDyoD,  for  respondents.    . 

Per  Curiam.  The  order  below  is  af- 
firmed,forthe  reasonsgiven  in  tbe  court  of 
chancery.    Affirmed  unanimously. 
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(47  N.  J.  B.  CtS) 

Bead  et  al.  v.  Fattebson  et  ah 

{OfAUrt-Cif  JSrron  and  Appeaia  oj  Nmo  Jersey.' 
Kov.  T^nstiaso.) 

Wills  —  Allowakob'  to  Mimobs  •—  SsvoacKiann 
BT  Oowait. 

1.  Where  an  execfator  Is  directed  In  qertain 
eveuta  to  make  ki  allomuice  front  the  estate  for 
the  support  of  infants,  the  exercise  of  sncti  trust 
will  not  be  interfered,  with  by  the  court,  unless 
the  executor  refuses  to  act  at  all,  or  in  acting 
abuses  his  power. 

3.  Where  an  allowance  made  is  insufBoient  td 
support  the  Infantssuitably  to  their  rank  in  life, 
the  court  will  make  such  allowanoe. 

Appeal  from  court  of  chancery. 

Actioo  by  CharleB  E.  Patterson  and  an- 
otber  againat  ThomaM  H.  Read,  execotor 
o(  WHleon  Read,  deceased,  et  al.,  to  com- 
pel defendant  to  make  a  proper  allowance 
from  bis  decedent's  estate  for  tbe  support 
of  complainantn,  Infants.  Decree  for  com- 
plainants.   Affirmed. 

Vlee-Chianeellor  Van  Fleet  filed  tbe  fol- 
lowing conclusions: 

"Tbe defendant  Is  tbeexecutor  of  Wilson 
Read,  deceased.  Tbls  suit  Is  brought  to 
compel'  the  defendant  to  perform  a  duty 
Imposed  upon  blm  by  the  will  of  his  tes- 
tator, and  which  duty,  it  !s  alleged,  be 
has  refused  to  perform  In  the  manner  In 
wbicb  bis  testator  Intended  that  he  should 
perform  it.  By  bis  will  the  testntpr  di- 
rected- that.  In  case  his  widow  should  die 
before  the  children  of  his  daughter  iSarah 
attained  full  age,  his  executor  should  pay 
out  of  the  income  of  his  estate  so  ranch 
thereof  as,  in  his  Jlidgment,  should  be  nec- 
essary for  the  enpt^urt  and  maintenance 
of  Sarah's  children  daring  their  minority. 
The  widow  of  the  testator  died  during 
,  the  minority  of  Sarah's  children,  and  the 
defendant  made  an  allowance  for  their 
support,  but  the  claim  is  that  the  sum  he 
allowed  was  so  grossly  InsuflBcient  as  to 
constitute  an  abuse  of  the  power  commit- 
ted to  him  by  the  testator.  This  suit  Is 
Srronnded  on  a  refusal  by  the  defendant 
to  perform  the  duty  imposed  upon  blm 
by  tbe  will  for  tbe  benefit  of  the  complain- 
ants In  a  fair  and  rettsonable  manner.  In 
the  exercise  of  such  a  power  as  that  which 
baa  been  cunf erred  on  the  exeeotor  In  this 
case  tbe  court  rarely  Interferes.  It  never 
Interferes  except  it  is  clearly  shown  that 
the  executor  refuses  to  exercise  tbe  pow^ 
at  all,  or  that  he  exercises  it  in  such  man* 
ner  as  to  constitute  an  abuse  of  It.  Tbe 
court  of  errors  and  appeals.  In  this  very 
case,  baa  said  that  where  tbe  testator 
has  expressly  directed  that  so  much  of 
the  income  of  a  fund  as  should,  In  the  judg- 
ment of  bis  trustee,  be  necessary  fur  that 
purpose,  should  be' applied  to  the  support 
and  maintenance  of  au  infant,  tbe  court 
will  not  take  upon  Itself  to  regulate  tbe 
maintenance,  but  will  leave  it  to  the  judg- 
ment of  the  trustee,  and  will  not  interfere 
if  tbe  trustee  exercises  a  discretion  within 
tbe  limit  of  a  sound  and  honest  execution 
of  the  trust.  Read  v.  Patterson,  44  N.  J. 
£q.  ^tl,  222, 14  Atl.  Rep.  '490.  My  considera- 
tion .  of  tbe  proofs  In  tbls  case  has  led  ^le 
to  a  i/ery  decided  conviction  that  the 
amount  allowed  by  the  defendant  out  of 
tbe  Income  of  tbe  testator's  estate  for  the 
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support  of  the  ipfaat  coraplafnaatB  la  so 
grossly  insufficient  as  to. show  of  itself 
that  It  was  not  the  result  of  a  fair  exercise 
of  judgment,  but  rather  of  a  determina- 
tion to  give  them  as-  ll.ttle  as  possible, 
and  to  withhold  as  much  as  he  could. 
Tbe  allowance  that  the  testator  Intended 
should  be  made  was  ;Huc;b  as.  would  be 
HuflScient  to  give  tbe  complainants  food, 
raiment,  and  sheltei; suitable  tu  their  rank 
in  life,  which  was  that  of  tbe  children  of  a 
respectable,  well-to-do  farmer.  When  It 
became  the  duty. of  tbe  defendant  to  make 
an  allowance  to  the  complainants,  Janu- 
ary 30,  1884,  Cornelia  was  aeasly  12  yeac» 
of  age,  and  Charles  we«  nearly  14.  Tbe 
defendant  should,  as  I  think,  have  made 
th^  following  allowance  to  each:  To 
Cornelia,  tor  tbe  period  from  .February  1. 
1884,  to  February  1, 1888, 1208  a  year,  and 
from  and  after  February  1,  1888,  at  the 
rate  ol  f  100  a  year.  Cornelia  bfcame  17 
in  May.  1888.  After  that,  X  think  there 
would  have  beeunodilBculty  In  her  guard- 
ian finding  a  g;ood  home  lor  her,  where 
the  services  rendered  would  have  been 
gladly  accepted  as  an  equivalent  for  her 
board.  After  she  attained  17  I  think  her 
best  interests  required  that  she  should 
engage  in  the  performance  of  bousehuld 
duties,  orsome  otbersultableemployment, 
and  not  live  a  life  of  idleness.  After  Feb- 
ruary 1, 1888,  T  think  an  allowance  of  f  100 
a  year  should  be  made  for  clothing  and 
spendlng-money,  and  that  such  allowance 
should  be  continued  until  some  change  oc- 
curs in  her  circumstances  which  will  war- 
rant a  change  In  tbe  amouat  of  tbe  allow- 
ance. To  Charles.fortbe  period  from  Feb- 
ruary 1, 1884,  to  May  16, 1887,  at  the  rate 
of  1208  a  year;  and  from  May  16, 1887,  at 
th^  ra  te  of  f  1  a  week,  or  f  52  a  year.  The 
latter  allowance  to  Charles  should  be  con- 
tinued until  some  change  occurs  in  his  cir- 
cumstances which  will  warrant  a  change 
in  the  allowance.  The  cumplainanta  will 
be  allowed,  out  of  the  income  of  tbe  tes- 
tator's estate,  and  taxed  costs  which 
tbey  have  Incurred  since  the  amended  bill 
was  filed,  and  for  couosel  feed  since  the 
amended  bill  was  filed,  $150." 

Halsted  H.  Waioiight,  for  appellants. 
Robert  Allen,  Jr.,  and  Ed  win  Ropert  Walk- 
er, for  respondents. 

Peb  Curiam.    Decree  affirmed,  for  the 
reasons  given  In  the  court  of  chancery. 
Unanimously  affirmed. 


'       (47  N.  J.  a  SM) 

Morris  Canal  &  Bankino  Co.  et  ah  r. 
New  Jersey  Zinc  &  Iron  Co. 

iC<yurt  of  Errors  amd  Appeoto  of  New  Jer»eu. 
Nov.  Term,  1890.) 

Appeal  from  court  of  chancery.  For 
opinion  of  Van  Fleet,  V. '' .  see  16  Atl.  Rep. 
2ZT. 

Oscar  Keen  and  Benjn.oin  Williamson, 
for  appellants.  John  R.  Emerjrani  Theo- 
dore Ruajron,  for  respondent. 

Per  Cdriam.    Decree  affii^med,  for  the 
reasons  given  lb  tbe.  conrt   of  chancery. 
Affirmed  unanlmbbsly. 
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(47  N.  J.  B.  WO) 

Bl88£LL  0t  al,  V.  B«a8QN. 

(OoMTt  0/  Errors  and  ApptaU  <itf  Nme  Jeruv- 

J(ov..T9rni,X880.). 

HOBTGAOI  BZSCOTXD  COKTkWsT  TO  ISTtmCTION'^ 
VAI.n>ITt — UmULWVOIi  fiBEnBIliGB  OV   Cbbdit- 

osa. 

-  1.  A  mortet^ge,  ezeeuted  by  a  debtor  corpo- 
ration to  certaTn  creditors  in  violation  ol  a  tem- 
borary  injunction  eranted  in  a  suit  by  those  cied- 
Itors  t(xc  the  appomtment  ol  ^  receiver,  is  an  ab- 
solute nullity,  and  acquires  no  validity  from  the 
subsequent  dismissal  of  the  suit  with  the  consent 
of  sueh  creditors. 

a.  Such  mortgage,  executed  pending  a  suit  to 
wi>d  up  the  corporation  as  an  inaolvent  debtor, 
is  void,  as  being  an  unlawful  attempt  to  prefer 
certain  creditors. 

Daos,  Gabbuok,  and  Smitb,  JJ.,  ^ipaentlng. 

Appeal  from  court  of  chancery. 

Suit  by  John  C.  BessoO,  receiver  of  this 
Argus  Printing  Company,  against  John 
W.  Blssell,  to  set  aside  a  mortgage.  De- 
cree for  complainant.  Defendant  appeals. 
Affirmed. 

On  a  bearing  theTice-cbancellor  filed  the 
following  conclusions: 

"The  chattel  mortgage  assailed  In  this 
case  was  executed  In  contempt  dfthio  au- 
thority of  this  court.  As  the  record  in 
the  case  of  Day  et  al,  v.  The  ATgus  Print- 
ing Company  now  stands,  that  f^ct  Is  In- 
disputable. The  mortgage  was  executed 
on  the  17th  day  of  November,  1"88,  and  t^ie 
suit  of  Day  et  al.  v.  The  Argus  Printing 
Company  was  not  dismissed  until  Novem- 
ber 19, 1888,  so  that  when  the  mortgage 
was  executed  the  injunction,  commanding 
the  defendant  corporation  not  to  mort- 
gage or  otrerwlse  dispose  uf  Its  property, 
was  in  full  force.  The  persons  to  whom 
the  mortgage  was  made  knew  this  fact: 
Tbey  knew  that  the  corporation  was  in- 
solvent; that  some  of  Its  creditors  had,  on 
behalf  uf  themselves  and  all  other  cred- 
itors, commenced  a  suit  against  It  to  wind 
it  up  as  un  ioHolvent  corporation;  and 
that  this  court  had  Issued  an  ln]unction 
tnterdletlng  the  corporation  from  making 
any  disposition  whatever  of  its  assets,  to 
the  end  that  its  property  might  be  seques- 
tered, conTerted  Into  money,  and  the 
money  distributed  among  Us  creditors  In 
the  manner  directed  by  the  statute.  In 
this  posture  of  affairs  It  seems  to  me  that 
there  can  be  no  doubt  that  the  mortgage 
ihust  be  held  to  be  a  nullity,  not  only  be- 
cause It  was  executed  in  contempt  of  the 
authority  of  this  court,  but  also  because 
it  was  executed  with  the  manlfe'si  design 
to  defeat  the  fundamental  purpose  of  that 
part  of  the  statute  concerning  corpora- 
tions which  regulates  the  Idistrlbution  of 
the  assets  of  an  Insolvent  corporation 
among  Its  creditors.  No  one  will  pretend, 
I  suppose,  that  If  the  suit  of  Day  et  al* 
against  the  defendant  corporation  had 
not  been  dismissed  the  mortgage  In  ques- 
tion could  be  upheld  as  a  valid  Instru- 
ment. While  that  suit  remained  pending, 
the  mortgage  was.  In  my  Judgment,  an 
absolute  a.illtty;  and  this  was  Its  legal 
condition,  not  merely  because  It  had  been 
executed  in  contempt  of  the  authority  of 
this  court,  but  also  because  It  Is  manifest, 
in  view  of  the  fact  that  a  suit  was  then 
pending  against  It  to  wind  it  up  as  an  in- 
solvent corporation,  that  ^be  mortgage 
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was  m«de  and  accepted  iivltta-  the  iqtent 
to  defeat  one  of  thefundaiAental  purposes 
of  the  statute  concerning  corporations. 
Though  the  suit  has  since  been  dismissed, 
the  mortgage,  nevertheless,  remains  in- 
fected with  this  vice.  TtM, dismissal  of  the 
suit  did  not  giye  legal  life  and  force  to 
that  wbicb  before  the  dismissal  was  a 
nullity.'.  An  insolvent  corporation  has  a 
right,  as-  thii  law  now  stands,  to  prefer 
oneul  its,  creditors  oyer  another,  but.  La 
order  to  impart  legal  efficacy  to  its  acts  In 
att^m.ptins  to  create  preferences,  it  is  ob- 
vious that  the  highest  considerations  of 
public  policy  require  that  such  right 
should  be  ep^ercised  in  a  lawful  manner. 
Here  it  was  not  exercised  in  a  lawful  man- 
ner, but  In  plain  coutraventhm  of  a  stat- 
ute, and  also  In  vlolfition  uf  an  injunction. 
In  my.  Judgment,  the  murtgage  is  a  nuUi- 

jRottert  L.  iJawrenix,  for  appellants.  Col- 
lips  S.  CoTbia,  for  respondent. 

Feb  CuBiAJki.    Judgment  affirmed. 

DiioN,  J..  Idiasentiag.)  On  September 
13, 1888,  David  B.  Day  Sled  a  bill  in  chan- 
cery against  the  ArguB  Printing  Company, 
a  dopipstic  corporation,  on  behalf  of  him- 
self aqd  all  other  creditors  and  ntockhold- 
ers.of  the  company  who  should  come  U; 
and  contribute  to  the  expenses  of  the  suit, 
alleging  that  he  wa"  a  creditor  of  the  cor- 
poration, and  that  it  was  insolveat,  and 
praying  that  it  might  be  enjoined  from  re- 
ceiving any  debts,  and  paying,  transfer- 
ring, mortgaging,  or  otherwise  Incumbier- 
ingits  money  or  pl-operty,aud  C|u.ntinuing 
its  business,  and  praying  also  that '  it 
might  be  decreed  to  befnsolrent,and  that 
a  receiver  might  be  appointed  to  take 
charge  of  and  wladup.  Its  affairs,  pursu- 
ant to  the  statute.  Tliereupon  an  order 
was  made  and  served  oni  the  company 
that  it  should  show  cause,  no  September 
17th,  why  an  injunction  should  not  issue 
and  a  receiver  be  appointed,  and  that  xxn- 
til  that  order  should  bemade.alMolute  or 
be  discharged  the  company  should  refrain 
form  .  contracting  debts,  except  in  the 
usuaVand  ordinary  conrseof  business,  and 
from  selling,  assigning,  transferring, 
mortgaging,  or  Incumbering  its  property. 
The  return  of  this  order  was  regularly  ad- 
journed each  week,  until  Noverab(^r  lOtb. 
On  October  19th  Bresnan  &  Walker,  cred- 
itors of  the  corporation,  filed  their  petition 
in  the  cause,  setting  forth  that  Day  was 
settline  his  claims  against  tbe  company, 
and  they  feared  that  the  suit  would 
be  discontinued  to  their  prejudice,  and 
praying  that  they,  therefore,  might  be 
admitted  as  applying  creditors  In  the 
cause;  and  accordingly,  on  October  29tb, 
the  chancellor  made  an  order  so  admit- 
ting them.  On  November  17th  the  com- 
pany settled  with  Day,Bre8nau  &  Walker, 
and  some  other  creditors,  by  giving  them 
a  mortgage;  and  on  November  19th  tbe 
chancellor,  upon  the  written  consent  of 
Day,  Breunan  &  Walker,  and  the  company, 
made  an  order  for  thefinal  .discontinuance 
of  the  suit.  On  Nuvember  21st  other  cred- 
itors filed  a  similar  bill,  under  which,  on 
November' 80th,  tbe  company  was  ad- 
judged insolvent,  and  a  receiver  was  ap- 
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pointed.  The  present  suit  \e  a  bill  'by  tbe 
receiver  to  set  aside  the  mortgage  on  the 
facts  above  stated,  and  In  It  thechanccllor 
decreed,  on  the  advice  of  the  vice-chancel- 
lor, that  the  mortgage  should  be  set  aside 
as  a  violation  of  his  injanctlon  and  as  a 
fraud  upon  the  court.  Hence  this  appeal. 
So  far  as  the  decree  adjudges  this  mort- 
gage to  be  a  fraud  n^on  the  court,  it 
seems  to  me  utterly  baseless.  There  are 
no  Signs  of  any  eBort  or  of  any  purpose 
to  deceive  the  chancellor  with  regard  to 
it.  Indeed,  from  tbe  many  adjoamments 
of  the  Insolvency  proceedings,  the  petition 
of  Bresnan  &  Walker,  and  the  consent  to 
the  dlHcontlnuance,  he  must  have  per- 
ceived that  some  settlement  satisfactory 
to  tbe  creditors  in  the  cause  had  been 
effected,  and  he  bad  no  ground  for  a  sur- 
mise that  such  settlement  embraced  Ml 
the  creditors  of  the  corporation.  The  in- 
ference that  tbe  creditors  in  the  cause  were 
securing  an  advantage  over  creditors 
generally  wafi almost  Inevitable.  Had  the 
chancellor  deemed  himself  cheated  into 
signing  the  arder  for  discontinuance,  be 
would  certainly  have  set  it  aside  on  mo- 
tion, and  so  have  restored  the  cause;  but 
on  application  he  was  content  to  change 
its  date  from  November  17th,  the  day  on 
which  he  expressed  his  willingness  to  sign 
it,  to  November  19tb,  tbe  day  he  actually 
signed  it. 

The  next  question  is  whether  the  mort- 
gage should  be  set  aside  because  opposed 
to  the  terms  of  the  chancellor's  restrain- 
ing order.  This  question,  I  tbinl<,  finds  a 
decisive  answer  in  the  proposition,  which 
Las  often  been  Judicially  announced  and 
applied,  and,  so  far  as  T  have  discovered, 
has  never  been  Jadlcially  disputed,  that 
a  suit  instituted  by  a  creditor,  though  on 
behalf  of  himself  and  cither  creditors  who 
may  come  in,  is  subject  to  the  complete 
and  absolute  dominion  of  tbe  parties  un- 
til decree  is  made;  that  they  are  entitled 
to  settle  and  bave  the  suit  dismissed, 
without  the  consent  of  other  creditors,  at 
any  time  before  decree:  and  that  until 
decree  theother  creditors  have  no  inter- 
est in  tbe  suit.  Handford  v.Storie,  2£im. 
*  S.  196 ;  Pemberton  v.  Tophaoi,  1  Beav. 
S16:  Innes  v.  Lansing,  7  Paige,  583; 
Thompson  v.  Fisler,  38  N.  J.  Eq.  4il9.  Such 
a  bill  does  not  resemble  one  filed  by  a  com- 
plainant, on  bebalf  ol  himself  and  others, 
who  are  under  a  mutual  obligation  to 
share  proportionately  in  a'common  fund, 
for  creditors  are  at  liberty  to  be  vigilant 
in  obtaining  preferences  over  each  other 
against  their  common  debtor;  and  under 
the  rule  above  stated  this  liberty  ends  only 
^hen  the  court,  by  decree,  has  deter- 
mined to  assume  the  administration  of 
the  debtor's  affairs.  That  creditors  of 
insolvent  corporations  in  this  state  may 
be  preferred  under  the  same  circumBtances 
as  those  of  insolvent  individuals,  this 
court  decided  in  Wilkinson  v.  Bauerle,  41 
N.  J.  Eq.  635,1  where  Justice  Maoie,  deliv- 
ering our  opinion,  said,  after  showing 
that  the  legislation  prohibiting  prefer- 
ences by  insolvent  corporations  bad  been 
repealed  in  1875:  "If  there  benoiegisla- 
tlve  prohibition  against  tbe  transfer  of 

1 7  AU.  Rep.  514. 


corporate  property  or  its  use  in  preferrfng 
creditors  aiter  insolvency,  no  reasons  can 
be  given  why  such  transactions  should 
be  invalidated'  which  would  not  also  in- 
validate the  like  transactions  ot  individ- 
uals. Both  reason  and  authority  estab- 
lish the  proposition  that  acorporatioD 
may  sell  and  transfer  its  property,  and 
may  prefer  its  creditors,  although  it  is  in- 
solvent, unless  such  conduct  is  prohibited 
bylaw."  In  tbe  same  opinion,  speaking 
of  tbe  existing  leiiislation,  he  said: 
"There  is  nothing  in  it  to  justify  the  in- 
ference of  an  intended  prohibition  ol  sales 
and  transfers  of  corporate  property  or 
preference  of  creditors,  until  a  receiver  has 
been    appointed    under  the    proceedings 

Frescribed. "  According  to  these  doctrines, 
think  that  a  creditor's  bill  against  an 
insolvent  individual,  partnership,  or  cor- 
poration is,  before  decree  or  the  appoint- 
ment of  a  receiver,  a  mere  suit  inter 
partes;  that  orders  made  therein  are  the 
concern  only  of  tbe  parties  in  the  cause; 
that  anything  done  with  their  common 
consent  cannot  justly  be  regarded  as  vio- 
lating an  injunction  of  the  court;  and  that 
strangers  to  the  cause  have  no  right  to 
complain  of  their  conduct,  except  upon 
grounds  which  would  justify  the  com- 
plaint it  no  suit  were  pending.  Hence,  in 
my  judgnfent,  tbe  decree  should  be  re- 
versed. 

Gabbison  and  Smith,  JJ.,  concur. 


(«  K.  J.  B.  i« 
Milton  et  al.  v.  Boyd  et  ul. 

(Coitrt  of  Cluinceiv  of  New  Jeraeu-    Nov.  6, 1891.) 
Pbiobitibs  or  Ohattsl  Mobtsaobs — Vaiuorm  to 

BbOOBD — FOSSESSIOM. 

An  unrecorded  mortgage  upon  chattels,  un- 
accompauied  by  any  ctiange  of  possession,  will 
prevail  over  a  subsequent  mortgage  given  to  se- 
cure a  prior  indebtedness  witnout  change  of  its 
form  or  the  surrender  of  any  security,  provided 
the  earlier  mortgage  was  not  kept  from  the  rec- 
<»d  or  the  chattels  left  in  the  possession  of  the 
mortgagor  for  any  improper  or  fraudulent  pur- 
pose. 
{Syllaimg  by  the  Court) 

Heard  on  bill  and  answer. 

Bill  by  William  F.  Milton  and  others 
against  Benjamin  Boyd  and  David  Lind- 
say, for  an  injunction,  and  to  foreclose  a 
chattel  mortgage.  Decree  for  complain- 
ants. 

Statement  bv  the  Codbt.  The  com- 
plainants and  the  defendant  Boyd  each 
claim  tbe  title  to  a  silk-mill  plant  in  tbe 
city  of  Fatersou  by  virtue  of  chattel  mort- 
gages executed  to  each  of  them,  respect- 
ively, by  the.^defendant  Lindsay,  who 
was  at  their  date  the  owner  and  in  pos- 
session ol  the  mortgaged  chattels.  The 
complainants'  mortgage  bears  date  on 
the  4th  day  of  September.  ISttl,  and  was 
executed  and  delivered  on  the  3th  and  re- 
corded on  tbe  9th  of  September,  and  was 
given  to  secure  a  debt  due  from  Lindsay 
to  them.  The  defendant  Boyd's  mortgage 
was  dated,  executed,  delivered,  and  re- 
corded on  the  8tb  of  September,  one  day 
prior  to  tbe  record  of  complainants'  mort- 
gage. Possession  of  the  chattels  mort- 
gaged remained  in  Lindsay.  The  allega- 
tioD  of  the  biU  is— i^rat,  that  the  Boyd 
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mortgage  was  taken  with  full  notice  on 
the  part  of  Boyd  of  tbe  ezecntion  and  ex- 
istence of  tbe  complainants'  mortgage; 
second,  that  It  was  given  without  any 
consideration  whatever;  and,  third,  that 
If  there  was  any  consideration  for  it  It  was 
a  pre-existing  debt,  and  therefore  that  the 
mortgagee,  Boyd,  was  not  a  bona  Ude 
mortgagee  within  tbe  meaning  of  the 
fourth  section  of  the  consolidated  act  re- 
specting chattel  mortgages.  It  further 
alleged  the  giving  of  an  additional  mort' 
gage  to  Boyd  by  Lindsay  of  the  same  date 
to  secure  the  same  debt  upon  other  per- 
sonal pro|)erty,  not  Included  lu  complain- 
ants' mortgage,  and  that  Boyd  was 
about  to  sell  the  chattels  Included  in  com- 
plainants' mortgage  under  his  mortgage, 
and  prays  for  an  injunction,  and  that  the 
chattels  may  be  sold  under  the  order  and 
direction  of  this  court.  On  presentation 
of  the  bill  an  order  to  show  cause  why  an 
injunction  should  not  issue,  with  interim 
restraint,  was  made,  and  five  duys  after- 
wards, upon  the  return  of  that  order,  the 
defendant  Boyd  presented  his  own  affi- 
davit, and  that  of  Lindsay,  tbe  other  de> 
(endant,  in  opposition  to  the  motion,  and 
it  was  then  agreed  that  the  affidavit  of 
Mr.  Boyd  should  be  taken  as  bis  answer 
to  the  bill,  and  the  cause  be  heard  as 
upon  bill  and  answer,  that  the  affidavits 
be  taken  as  true,  and  the  allegations  of 
the  bill,  except  so  far  as  they  are  contra- 
dicted by  the  affidavits,  also  be  taken  as 
true.  Tbe  facts  thus  disclosed  are  that 
Mr.  Lindsay  is  the  son-in-law  of  Mr.  Boyd, 
and  borrowed  of  him  in  March,  1888,  tbe 
sum  of  f2,500,  in  twO'  sums,  secured  by 
two  promissory  notes,  still  held  by  him, 
which  was  used  by  Lindsay  In  buying  the 
silk-mill  plant  in  question,  upon  apromise 
that  Ih  case  he  became  embarrassed  in 
business  Lindsay  would  give  Boyd  the 
first  Hen  on  the  property  so  purchased  by 
chattel  mortgage  or  other  competent  In- 
strument; that  no  part  of  tbe  principal 
has  been  paid,  but  interest  has  been  paid 
upon  it  from  time  to  time.  The  two  mort- 
gages gflven  by  Lindsay  to  Boyd  were 
made  to  secure  the  two  notes  so  made  in 
1888,  which  were  not  surrendered,  and 
Boyd  never  held  any  security  for  tbem  ex- 
cept that  appearing  upon  their  face;  and, 
further,  the  defendant  Boyd  had  no  no- 
tice, Information,  or  suspicion  whatever 
of  tbe  existence  of  thecomplalnants'  mort' 
irage  at'the  time  of  taking  bis  mortgage. 
It  was  conceded  at  tbe  argument  that  the 
property  covered  by  one  of  Boyd's  mort- 
j^ages,  and  not  Included  in  complainants' 
mortgage,  together  with  that  covered  by 
both  complainants'  and  defendant's  mort- 
gages, would  not  be  sufficient  in  tbe  ag- 
gregate to  pay  tbe  defendant's  debt. 
Hence  the  complainants'  equity  to  have 
the  propei-ty  Included  in  one  of  tbe  defcnd- 
ant'c  mortgages  not  included  in  com- 
plainants' mortgage  sold  first  In  satisfac- 
tion pro  tanto  of  defendant's  debt  was  not 
worth  pursuing. 

Eugene    Steveaacn,   ioT  complainants. 
John  W.  GriggB,  for  defendants. 

Pitney,  V.C.    The  complainants  attack 
tbe  defendant's  mortgage  on  tbe  groond 


that  the  title  to  tbe  property  at  the  time 
it  was  given  was  already  vested  in  tbem, 
and  that  the  defendant  Boyd  is  not  a  "sub- 
sequent purchaser  or  mortgagee  in  good 
faith"  mentioned  in  the  fourth  section  of 
the  act  respecting  chattel  mortgages,  of 
May  2, 1885.  The  defendant  disputes  this 
proposition,  and,  in  addition,  attacks  tbe 
complainants'  mortgage,  on  tbe  ground 
that  it  appears  by  their  bill  that  it  was 
not  in  point  of  fact  executed  and  delivered 
until  after  the  execution  of  tbe  defendant's 
mortgage.  In  support  of  this  last  posi- 
tion he  relies  upon  certain  facts  set  out  In 
complainants' bill,  as  follows:  The  com- 
plainants' mortgage,  as  originally  pre- 
pared, executed,  and  delivered, covered  the 
silk  machinery  and  fixtures  situate  in  tbe 
silk-mill  of  the  defendant  Lindsay,  No.  67 
Van  Houten  street,  in  the  city  of  Pater- 
son,  and  also  "all  other  the  fixtures, 
plant,  stock,  goods,  chattels,  and  things 
which  at  any  time  during  the  continuance 
of  said  security  should  be  used  in  or 
brought  upon  the  said  mill  or  premises,  or 
any  part  thereof,  in  substitution  for  or  in 
addition  to  any  chattels  or  things  then 
upon  said  premises,"  and  also  -two  bales 
of  silk,  which,  Lindsay  informed  the  com- 
plainants, were  at  tbe  time  of  its  execur 
tion.on  the  5th  of  September,  in  tbe  hands 
of  the  "  throwster, "  but  would  arrive  a(. 
his  mill  in  a  few  days,  and  he  requested 
tbe  complainants  to  postpone  the  record- 
ing of  the  mortgage  until  the  arrival  of 
tbe  silk,  and  the  complainants  accord- 
ingly did  defer  recording  it  until  the  8th 
day  of  September.  On  tbe  8tb  of  Septem- 
ber Lladsay  informed  the  complainants 
that  the  bales  of  silk  in  question  were  not 
in  the  hands  of  the  throwster,  as  he  bad 
previously  stated,  but  were  in  the  posses- 
sion of  a  warehouse  company  in  Ellison 
street  io  Paterson,  which  company  iieid 
them  as  bailee,  and  that  the  warehouse 
receipt  had  been  hypothecated  by  Lindsay 
with  a  bank  in  Paterson  as  a  Security  for 
the  loan  of  not  over  fSOO,  and  Lindsay 
then  proposed  and  agreed  that  tbe  chat- 
tel mortgage  should  be  amended  by  omitJ 
ting  therefrom  the  two  bale's  of  silk,  and 
inserting  in  place  thereof  and  in  substitu- 
tion ther^or  a  bale  of  Japan  tram,  115 
pounds,  add  a  bale  of  Japan  organ,  130 
poundSi  belonging  to  Lindsay,  and  then 
being  on  tbe  premises  of  the  Fidelity 
Warehouse  Compan/,  in  Ellison  street,  in 
the  city  of  Paterson;  and  tbe  mortgage 
was  thereupon  altered  and  amended  ac- 
cordingly, and  after  its  alteration  and 
amendment,  on  the  8th  of  September,  it 
was  reacknowledged  by  Lindsay,  but  not 
until  after  the  execution  and  recording 
of  Boyd's  mortgage.  The  complainants 
were  then,  by  further  representations  by 
Lindsay,  Induced  to  keep  it  off  the  records 
until  the  next  day,  the  9th  of  September. 
The  contention  of  the  defendauts  is  that 
this  alteration  and  reacknowledgment  of 
the  mortgage  om  the  8th  of  September 
bad  the  effect  of  destroying  its  value  as  a 
mortgage  under  its  original  execution  and 
delivery  of  September  6th,  and  was  lu  ef- 
fect a  subRtitntlon  «f  a  new  mortgage  for 
the  old  mortgage,  and  hence  its  efficacy 
to  pass  ttie  title  to  tbe  silk-mill  plant  must 
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dat*  air  of  the  Stb  of  September,  and  as  of 
a  later  hour  on  tbat  day  than  tb4)  execu- 
tion, and  recording  of  the  Boyd  mortgage. 
I  am  auable  to  discover  any  sround  for 
Kustalning  the  defendants'  position  on 
thia  part  of  the  caae.  1  cannot  see  how 
the  efflciuncy  of  the  mortgage  given  to 
complainants  as  a  conveyance  and  trans- 
fer of  the  title  of  the  silk-mill  machinery 
and  plant,  therein  plainly  described,  can 
beaifected  by  the  circumstance  that  the 
Instrnment  was  subsequentiy  amended  In 
the  manner  stated  in  the  bill.  The  title 
to  the  property  In  qaestlon  passed  at  the 
original  delivery  of  the  instrnment.  The 
amendment  was  made  by  consent  of  both 
parties.  Therewas.no  erasareof  the  de- 
scription ot  the  chattels  In  question  nor  of 
the  signature  of  the  mortgagor.  The  ob- 
ject ot  the  parties  was  to  add  to  the  prop- 
erty mortgaged  certain  chattels  not  orig- 
inally incladed  therein,  and  not  to  destroy 
the  Instrnment  so  far  us  regarded  the 
chattels  in  question.  The  amendment  was 
probably  contrived  by  the  defendant  Lind- 
say and  carried  through  as  a  partuf  a  set- 
tled plan  to  induce  complainants  not  to 
record  their  mortgage  kir  two  or  three 
days,  and  to  give  him  (Lindsay)  the  op- 
portunity to  secure  his  father-in-law  by 
the  chattel  mortgage  in  question.  I  thlnlc 
the  complainants'  mortgage  is  entitled, 
as  against  the  defendants,  to  be  treated 
and  considered  as  a  borya  Ode  mortgage 
executed,  delivered,  and  recorded  as  of  the 
several  dates  above  set  forth.  It  wsm 
conceded,  of  course,  that  the  complain- 
ants' debt  was  actual  and  in  good  faith, 
and  thus  the  precise  question  is  presented 
and  remains  whether  or  not  a  creditor 
who  talces  a  chattel  mortgage  to  secure  a 
pre-existing  indebtedness  without  giving 
up  any  security  or  changing  the  form-  of 
the  indebtedness,  or  extending  the  time  of 
payment  or  in  any  wise  altering  his  posi- 
tion as  a  g:eneral  creditor, is  "a mortgagee 
in  good  faith"  in  the  sense  in  which  those 
words  are  used  In  the  fourtii  neotlon  of  the 
chattel  mortgage  act,  which  declares  "  tlia  t 
every  mortgage  or  conveyance  intended 
to  operate  as  a  mortgage  of  goods  and 
chattels  hereafter  made,  which  shall  not 
be  accompanied  by  an  immediatedelivery, 
and  followed  by  an  actual  and'  continued 
change  of  possession  of  the  things  mort- 
gaged, shail  be  absolutely  void  as  agitijwt 
the  creditors  of  the  ^mortgagor,  and  tn 
against  subsequent  purchasers  and  mort- 
gagees In  good  faith,  unless  the  mortgage, 
having  annexed  thereto  an  affidavit  or 
affirmation  made  and  subscribed  by  the 
bolder  or  holders  of  said  mortgage,  his, 
her,  or  their  agrent  or  attorney,  stating  the 
consideration  of  said  mortgage,  and  as 
nearly  as  possible  the  amount  due  and  to 
grow  due  thereon,  be  recorded  as  directed 
in  the  succeeding  section  ot  this  act."  In 
considering  this  question  it  is  important 
to  bear  in  mind  the  precise  force  and  value 
of  complainants'  mortgage  before  its  rec- 
ord  as  between  the  parties  to  It,  and  also 
as  against  all  the  world  except  the  class 
of  persons  mentioned  in  tlie  fourth  «ectlan 
of  the  statute^  It  was  beyond  all  ques- 
tion, as  between  the  parties,  a  perfectly 
valid  instroment,  and  resulted  in  a  cum- 


pleta  trajwferof  the  title,  of  the  chattels  by 
way  of  pledge.  Prior  to  the  enactment 
of  the  original  chattel-mortgage  act 
(March  24, 1864,  P.  L.  p.  493)  such  a  murt- 
gage  would  have  been  good  as  against  all 
the  world,  (Runyon  v.  Grosbon,  12  N.  J. 
Eq.  86;  Chapman  v.Hunt,  13  N.  J.Gq.370; 
Miller  v.  Fancoast,  29  N.  J.  Law,  250;)  for 
although  the  possession  of  the  chattels  re- 
mained in  the  mortgagor,  yet  this  circum- 
stance was,  according  to  principles  adopt- 
ed in  those  cases,  entirely  consistent  with 
the  absence  of  any  intention  to  mislead  or 
defraud  creditors  or  otber  persons  dealing 
with  the  mortgagor.  The  cases  Just  cited 
show  that  the  act  of  March  24, 1864,  effect- 
ed a  modification  of  the  common  law  of 
the  state.  As  the  law  stood  before  that 
act  a  mortgage  of  chattels  given  for  aval- 
uahle  consideration,  unaccompanied  by 
the  transfer  of .  possession,  was  good  as 
against  all  the  world  if  it  appeared  that 
the  retention  of  possession  by  the  mort- 
gagor was,  as  in  Runyon  v.  Uroshon,  for 
a  proper  and  honest  purpose,  and  not  for 
the  purpose  of  deceiving  others  and  en- 
abling the  mortgagor  to  hold  himself  oat 
to  the  world  and  -deal  with  the  chattels  as 
the  absolute  owner.  The  language  ot  tbe 
fourth  section  of  tbe  mortgage  act  above 
quoted  was  repeated  in  tbe  Revision  ot 
1877,  and  again  in  the  consolidated  act  of 
May  2, 1885.  It  is  an  exact  rescript  ot  the 
act  of  New  York  of  1833,  (Rev.  St.  N.  Y. 
p.  186.)  and  in  my  Judgment  it  is  reason- 
able to  inter  that  the  legislature  intended 
that  It  should  receive  the  same  construc- 
tion in  this  state  that  it  had  previously 
received  in  the  state  of  New  York.  At 
the  date  of  oar  statute,  1864,  the  construe: 
tion  of  its  prototype  in  this  respect  was 
entirely  settled.  The  court  of  appeals  ot 
that  state,  in  185S,  In  Van  Heusen  v.  Rad- 
clitf,  17  N.  Y.  580,  in  affirmance  ol  a  pre- 
vious decision  ot  the  supreme  court,  held, 
upon  a  review  of  all  the  authorities,  that 
an  assignee  for  the  benefit  of  creditors 
was  not  sueh  a  bona  Ode  purchaser  as 
could  avoid  an  unmcorded  chattel  mort- 
gage unaMompanied  by  possession.  And 
in  Thompson  v.  VanTechten,  (Septemt>er, 
1863.)  27  N.  Y.  668,  at  pp.  580-5:^,  the  same 
cou  rt  held ,  in  like  affirmance  of  the  previous 
decision  of  tbe  supremeceurt,  that  tbe  hold- 
er of  a  chattel  mortgage  given  to  secure  an 
antecedent  debt  was  not  a  mortgagee  in 
good  faith  under  the  New  York  statute, 
and  could  not  displace  a  prior  unrecorded 
chattel  mortgage  unaccompanied  by  pos- 
session. The  case  is  precisely  in  point. 
Bat  Just  here  my  attention  is  called  by  de- 
fendant's counsel  to  a  course  of  decisions 
in  New  York  with  regard  to  the  transfer 
of  commercial  paper  for  a  pre-existing 
debt,  which  hold  that  such  consideration 
is  not  snfflcieut  to  give  the  transferee  tbe 
position  of  a  bova  Sde  holder,  and  that 
the  general  course  of  decisions  of  other 
states  of  the  Union  and  in  this  state  (Al- 
laire V.  Hartsbome,  21  N.  J.  Law,  665)  is 
not  in  accord  with  this  doctrine,  and  hence, 
he  argaes,  that  It  should  not  be  in  accord 
with  the  doctrine  as  applied  to  chattel 
mortgages.  But  the  distinction  between 
ordinary  property,  real  and  personal,  and 
commercial  paper,  in  this  respect,  was  rec- 
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osnised  is  Allaire  v.  Hartsborne,  and  vrae 
fully  Btat<>d  and  acted  upon  in  thefinpreme 
court  of  tbe  United  States  in  Bank  v. 
Bates,  12U  U.  K.  656,  664,  666,  7  Sup.  Ct.  Rep. 
479,  and  in  this  state  by  Chancellor  Za- 
BioeRiB  In'  Mingns'  v.  Condlt,  2&  M.  J.  Eq. 
818,  316;  and  again  by  Chancelor  Runton 
)n  Pancoast  v.  Duval,  26  N.  J.  £q.  446. 
Tbis  last  was  a  case  ot  a  contest  between 
an  unrecorded  mortgage  of  lands  and  a 
subsequent  conveyance  to  secure  a  pre-ex- 
isting debt.  The  latter  was  held  not  to 
constitute  tbe  crantee  a  bona  Odo  pur< 
chaser  under  the  act  regulating  the  regis- 
try ut  mortgasres  of  land.  The  principle 
of  these  eases  was  followed  in  De  Witt  v. 
Van  Sickle,  2»  N.  J.  £q.  209,  in  the  case  of 
tbe  assi&nee  ot  a  mortgage  of  lands  sub- 
ject to  a  latent  equity,  and  in  Shaw  v. 
Olen,  87  K.  J.  Eq.  S&,  in  the  case  of  aoon- 
fiict  between  an  assignee  tor  the  benefit 
of  creditors  and  an  unrecorded  mortgage 
of  chattels  unaccompanied  by  possession. 
Against  this  train  of  deeii^ons  counsel  for 
defendant  cites  another  in  tbis  state, 
which,  he  contends,  is  In  conOict  with>it, 
and  of  greater  authority,  which  1  will  ex« 
amine  and  consider  in  their  order. 

Allaire  v.  Hartshorne,  31  N.  .1.  Law<  666, 
was  an  action  upon  a  promissory  note. 
Tbe  question  was  whether  the  rule  regu- 
lating the  transfer  of  commercial  paper 
prevailing  la  New  York,  or  that  prevailing 
in  many  other  states,  and  adopted  by  the 
supreme  court  of  the  United  States  Id 
Swift  V.  Tyson,  J6  Pet.l,  should  be  held 
to  be  the  law  in  this  state;  Chief  Justice 
Gbbsn,  in  his  opinion,  does  not  treat  tbe 
rule  governing  the  transfsr  ot  property 
other  tbao  commercinl  paper  as  at  all 
opea  to  doubt,  but  states  it  as  settled, 
thus:  "That  the  principles  ot.  a  court  of 
equity  regulating  the  transfer  oi  property, 
vii.,  that  a  purchaser  who  has  obtained 
a  legal  title  as  a  mere  securiliy  for  or  i>ay- 
ment  ot  a  pre-existing  debt,  without  part- 
ing with  anything  of  value,  is  not  entitled 
to  the  character  ot  a  hoaaJBde  purchaser 
for  value,  and  that  he  who  has  paid  only 
a  part  consideration  is  entitled  to  the 
character  of  a  bona  Jf(fe  purchaser  pro 
Uinto,"  etc,  Uhler  V.  Semple,  20  M..J.  Eq.. 
288,  was  a  suit  by  one  partner  against  bis 
copartners  and  their  mortgageesand  judg- 
ment creditors  of  such  partners,  asking 
that  the  interest  ot  the  defendants  in  cer- 
tain partpershipcbattels  might  be  declared 
subject  to  the  lien  of  a  debt  which  those 
partners,  as  individuals,  o»red  him,  and 
for  which,  as  he  alleged,  they,  promised  to 
give  him  a  lien  by  niortgageor  Judgment. 
The  obanceUor  (page  292)  found  as  a  fact 
that  there  was  no  promise  to  giv«  com- 
plainant a  mortgage,  and  none  to  givo 
him  a  judgment  other  tban  that  which 
they  did  give  him,  vis.,  a  bond  with  war- 
rant of  attorney  to  confess  Judgment,  pay- 
able in  one  year,  tiud.be  beid  (page  293) 
that  a  promise  to  give  a  Judgment  bond 
did  not  amount  to  oueqnltabiemortgage. 
He  found  as  a  fact  {page  293)  that  the 
Judgment  creditors  had  no  notice  of  wba  t- 
ever  equity  in  that  behalf  complainant 
might  have,  and  proceeds:  "Mor  does  the 
fact  that  these  judgments  and  mortgages 
were  given  to  secure  prior  debts  or  liabil- 
ities, and  that  no  new  consideration  was 


advanced,  affect  their  prior  equity  in  this 
state.  The  rulelbat  a  prior  debt  is  not 
sufficient  to  make  one  a  bona  Sde  pur- 
chaser or  mortgagee  for  value  has  never 
been  adopted  in  New  Jersey.  Our  courts 
have  onifurmly  held  that  it  is  a  sufBcient 
consideration  to  protect  one  holding  the 
legal  title  against  tbe  prior  equity  of  one 
wbo  has  no  legal  right,  when  tbe  other 
had  no  notice  of  such  equity.  The  court 
of  errors,  in  Allaire  v.  Haftsbome.Sl  N.  J. 
Law,  065,  adopted  the  rule  laid  down  by 
tbe  supreme  court  ol  the  United  States  in 
Swift,  v..  .Tyson,  16  Pet.  1.  and  not  the  rule 
adopted  In  tbe  state  of  Naw  York,  in  the 
case  of  Stalker  y.  McDonald,  6  Hill,  93." 
It  Is  plain  at  once  that  the  learned  cban-< 
cellor  here  had  in  mind  tbe  rule  regulating 
the  transfer  of  commercial  paper,. and  so 
tar., as  he  .dealt  with  ordinary. 'property 
rights  was  considering,  the'case  as  one  nt 
a  contest  .between  a  "prior  latent  equity 
and  a  subsequent  legal  title  without  no- 
tice. Tbeij;^ropoB]tlon  that  the  holder  ot 
tbe  legal  title,  founded  .upon  a  conveyance 
made  In  eonsideration  of  a  prior  indebted- 
ness, is  good  as  against  a  prior,  equity 
without  legal  title,  and  ot  which. the  bold- 
er ot  the  legal  title  has  no  notios,  may  be 
sound  without,  at  .all  affecting-  the  ques* 
tlonin'liand.  Here  thepriorriglitis  alegul 
title.  Traphagen  vj  Hand,  36  N.  J.  Eq.  384, 
was, a  suit  by  a  judgment  creditor  to  have 
a  prior  judgment  against  the  snmedefend- 
ant'declared  and  decreed  to  bepaid  and  dis- 
charged ns  an  apparent  lien  prior  to  bis. 
The  defendant's  Judgment  bad  been  as- 
signed'bythe  Judgment  creditor  after  tbe 
alleged  paj-ment,  and  at  therequest  of  the 
debtor,. and  bis  assignee  set  up  the  defense 
of  boBA  Sde  purchaser.  This  was  hdd 
giood  by  sthe  chancellor,  although  apart  ot 
the  consideration  tor  the  assignment  was 
a  prior  debt  at  the  judgmest  debtor.  This 
doctrine  was  expressly  repudiated  bytlta 
court  of  errors  and  appeals  on  appeal  in 
Traphagen  v.  T.,yons,88'N.  J.  Eq.  613,  and 
the  decree  affirmed  on  the  ground  that  tbe 
prior  judgment  bad  not  in  fact .  been  paid. 
The  question  here  involved'  was  not  di8-> 
cussed  on  the  review  in  that  court.  Sween- 
ey v.  Williams, 36  N.  J.  Eq. 459,  was  decided 
by  Vice-Gbancellor.VAN  Fi.KBT,-before  the 
doctrine  of  Traphagen  v.  Hand  .bad  been 
overruled  by  the  court  of  appeals..  Morfr> 
over,  like  tbnt  case  and  Uhler  v,  Semple,  it 
was  not  a  case  under  either  the  recording 
acts  or  tbe  statute  of  .frauds, .bu4;  depended 
upon  the.  purely  eq.uituble  rights  of  the 
parties.  Botterfield  v.  Okie,  36  JA.  J.  Eq. 
482)  was  a  suit  to  enforce  a  vendor's  lieu 
for  unpaid  purchase  money  against  a 
mortgagee  of  the  vendee.  The  lien  was 
held  to  prevail  over  the  mortgage  oo  the 
ground  that  thelatter  was  given  to  secure 
not  the  debt  of  tba  vendee,  but  that  of  her 
husband.  The  learned  viee-chanceilor  did, 
indeed,  bold  that  if  it  had  been  given  to  se- 
cure the  viuidee's  own  debt  it  would  have 
prevailed,  not,  however,  on  tbe  ground 
that  the  mortgagee  was  a  bona  Sde  mort- 
gagee.  and  therefore  entitled,  under  the  re- 
cording arts,  to  prevail  over  a  prior  legal 
title,  but  upon  the  familiar  principle  that 
she  would,  in  such  case,  occupy  tbe  posi- 
tion of  having  obtained  the  legal  title  to 
secure  a  meritoiious  debt,  while  the:  corn- 
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plalnant  bad  nolegal  titleibutonl^arigbt 
to  come  into  a  court  of  equity  and  ask 
tliat  tbe  iegal  title  be  subjected  to  a  U&a 
tor  a  meritorious  debt;  and  he  quotes 
Chancellor  Zabribkik's  canon  in  Uhler  t. 
Semple,  "that  a  prior  debt  is  a  sufficient 
consideration  to  protect  one  holding  the 
lej^al  right  againiit  the  prior  equitj'  of  one 
who  has  no  legal  right,  when  the  other 
has  no  notice  p(  such  equity, "  Bank  t. 
Camniins,  89  N*.  J.  Eq.  677,  in  the  court  ot 
errors  and  appeals,  is  relied  upon  as  dis- 
tinctly overruling  the  doctrine  stated  in 
Mingus  V.  Condit ;  but  I  do  not  su.  under- 
stand that  case.  It  certainly  does  hold 
that  Mingus  V.  Condit  was  erroneously  de- 
elded,  but  the  learned  chief  Justice  puts  it 
on  the  ground  that  the  rule  stated  by 
Chancellor  Zabriskig:  did  not  apply  to  the 
tacts  of  that  case,  nor  to  those  of  Bank  v. 
Cummins.  Tn  the  earlier  case  a  convey- 
ance of  lands  was  made  for  the  purpose  ot 
defrauding  creditors,  and  afterwards  the 
fraudulent  grantee,  at  the  request  of  the 
grantor,  executed  a  mortgage  upon  the 
lands  so  conveyed  directly  to  a  creditor  of 
the  grantor  to  secure  his  debt.  In  the 
later  casa  the  fraudulent  grantee  executed 
a  mortgage  to  the  fraudulent  grantor  in 
trust  for  a  favored  creditor.  They  were 
thus  each  simply  the  case  ot  a  preference 
by  the  debtor  of  certain  creditors,  and  on 
that  ground  the  court  of  errors  and  ap- 
peals held  that  the  mortgagee  in  the  case 
before  it  should  hold  his  mortgage,  and 
that  the  result  ought  to  have  been  the 
same  in  the  earlier  case.  Says  the  learned 
chief  justice  at  page  EiSO,  (89  N.  J.  Eq.)  in 
criticising  Mingus  v.  Condit:  "The  rule 
of  law  by  which  the  efficacy  of  the  facte 
was  gauged  was  wholly  Inapplicable.  The 
case  was  made  up  ot  the  tacts  of  a  d(>ed  ot 
conveyance  fraudulent  as  to  creditors, 
and  a  subsequent  mortgage  tn  a  bonit  Ode 
creditor  of  such  grantor  at  the  instance  ot 
the  vendor.  It  was  not  the  case  of  a  sale 
ot  the  vendee  in  bis  own  interest,  or  with 
a  view  to  carry  the  fraud  into  consumma- 
tion by  turning  the  money  so  realiKed  into 
the  hands  ot  the  vendor  for  his  private 
use,  and  thus  diverting  it  from  his  ante- 
cedent creditors.  The  chancellor  failed  to 
notice  this  discrimination,  and  that  tbe 
case  before  him  presented  thefeatnre  of  an 
appropriation,  as  far  as  this  operation  of 
tbe  mortgage  reached,  ot  funds  ot  tbe 
fraudulent  creditor  in  tbe  same  direction 
that  he  himself  would  have  Judicially  ad- 
ministered it  if  the  mortgagee  bad  invoked 
in  the  proper  method  his  assistance.  From 
this  view  it  appears  that  the  topic  thus 
Introduced  into  the  argument  has  do  ap- 
plication to  the  present  case. " 

It  is  contended  by  counsel  that  the  case 
of  De  Witt  V.  Van  Sitkle,  29  N.  J.  Eq.  209, 
is  subject  to  tbe  samedeatructive  criticism 
as  that  applied  to  Mingus  v.  Condit.  It 
is  not  atall  necessary  for  present  purposes 
to  determine  whether  or  not  this  conten- 
tion is  sound.  It  rests  upon  the  assump- 
tion that  the  facts  of  the  two  cases  are 
substantially  tbe  same.  I  express  no 
opinion  upon  it.  It  is  enough  for  present 
purposes  to  say  that  the  criticism  in  ques- 
tion leaves  tbe  doctrine  as  to  bonn  Ode 
purchasers  stated  in  both  Mingus  v.  Condit 
and  De  Witt   v.  Van  Sickle  undlsturhed, 


and  goes  only  to  tbe  extent  of  holding 
that  a  debtor  in  falliogcircumBtancee  may 
prefer  and  secure  a  favored  creditor,  and 
that  the  statute  ot  frauds  was  intended 
to  protect  such,  and  not  to  invalidate 
conveyances  made  to 'secure  tbeni.  and 
this  court  does  not  look  with  disfavor  op- 
on  a  mortgage  or  a  conveyance  given  by 
a  debtor  in  failing  circumstances  to  se- 
cure a  favored  creditor.  The  cases  ot 
Pancoast  v.  Duval  and  Shaw  v.  Glen, 
supra,  seem  to  me  to  control  the  decision 
of  tbe  present  case.  The  first  was.  in- 
deed, the  case  of  a  conveyance  by  way  ot 
mortgage  of  lands,  but  I  am  unable  to 
perceive  any  difference  In  principle  t>e- 
tween  the  case  of  real  and  personal  prop- 
erty in  this  respect.  The  language  of  the 
several  acts  relating  to  them  are  sub- 
stantially the  same.  Shaw  v.  Glen  was 
the  case  ot  tlie  holder  ot  an  unrecorded 
chattel  mortgage,  unaccompanied  by  pos- 
session, claiming  preference  over  an  as- 
signment for  tbe  equal  benefit  of  ci'editora 
under  the  assignment  act.  This  decision 
is  in  precise  accord  with  that  in  Van  Heu- 
sen  V.  Badclitf,  supra,  and  it  seems  to  me 
to  cover  the  present  case;  tor  It  a  grantee 
in  trust  to  secure  all  of  the  mortgagor's 
creditors  does  not  take  priority  over  an 
unrecorded  mortgage,  I  am  uuuble  to  see 
why  a  single  cKditor  receiving  such  a 
grant  to  secure  himself  alone  does  not 
stand  In  the  same  predicament.  And  on 
principle  I  think  the  result  Is  right.  The 
parties  here  are  equal  In  merit,  but  the 
complainants  are  prior  in  time.  Their 
title  is  older  than  that  ot  the  d^endant, 
and  therefore  better,  unless  postponed  by 
force  ot  the  above-recited  section  of  the 
chattel-mortgage  act.  Now,  the  mischief 
at  which  that  section  was  aimed  is  niani- 
test.  As  the  law  stood  prior  to  its  enact- 
ment a  mortgagee  of  chattels,  by  leaving 
them  In  the  posesston  ot  the  mortgagor, 
left  him  clothed  with  the  apparent  unin- 
cumbered title,  and  able  to  deal  wltb  the 
chattels  as  his  own,  and  to  the  injury  of 
unsuspecting  third  parties,  who  might 
part  with  value  or  otherwise  change  their 
position  irretrievably  on  tbe  strength  of 
such  apparent  ownership.  That  was  tbe 
extent  of  the  mischief,  since  a  party  who 
parted  with  nothing,  and  did  not  change 
bis  position,  lost  nothing,  and  was  not 
injured.  The  act  classified  such  as  "cred- 
itors and  purchasers  and  mortgagees  in 
good  faith."  B.y  "creditors"  was  meant, 
as  was  conceded  at  the  argument.  Judg- 
ment creditors,  and  by  "  purchasers  and 
mortgagees  in  good  faith "  was  meant 
sncb  us  parted  with  something  of  value, 
or  otherwise  altered  their  position  Irre-  ' 
trievably  on  the  strength  of  the  appar- 
ent owuerahlp,  and  without  notice;  for  if, 
as  before  remarked,  they  neither  parted 
with  anything  of  value  nor  altered  their 
position  irretrievably,  they  were  not  in- 
jured, and  if  they  had  notice  of  the  prior 
incumbrance  they  did  not  rely  upon  the 
apparent  ownership,  and  so  were  not 
purchasers  or  mortgagees  in  good  faith. 
*'Qood  faith,"  in  this  connection,' means 
"actual  reliance"  upon  the  ownership  of 
the  vendor  or  mortgagor,  because  with- 
out notice  of  the  incumbrance.  Bank  v. 
Spregue,  21  N.  J.  Eq.  586,  bottom.    Pro- 


Digitized  by 


Google 


N .  J.) 


STATB  «.  ALBEBTSON. 


1083 


teaaor  Pomeroy,  In  discassing  the  general 
doctrine  of  bona  Ode  purcbaaersafl  admin« 
totered  In  equity,  aaya,  (2  Pom.  £4.  Jur. 
§749:)  "A  conveyance  of  real  ur  pergonal 
property  an  security  lor  an  antecedent 
debt  does  not,  upon  principle,  render  the 
transferee  a  bona,  Ode  purchaser,  since 
the  creditor  parts  with  no  value,  surren- 
ders no  right,  and  places  himself  in  no 
worse  legal  position  than  before. "  And 
such  was  the  view  of  Judge  Story,  as 
evinced  by  his  language  in  sections  381 
and  416  of  his  Treatise,  and  In  Morse  v. 
Godfrey,  3  Story.  364  at  p.  889.  Tn  tJie 
same  effect  is  the  text  of  Jones,  Mortg.  S 
458,  and  also  Jones,  Cba  t.  Mortg.  §  247.  In 
abort,  the  section  in  question  creates  a 
statutory  estoppel  against  the  holder  of 
the  unrecorded  mortgage  in  favor  of  those 
who  have  been  injured  by  the  apparent 
ownership  of  the  mortgagor,  the  opera- 
tion of  which,  as  In  all  estoppels,  is  lim- 
ited by  the  extent  of  the  injury.  Camp- 
bell V.  Nichols,  33  N.  J.  Law,  88;  Holcomb 
V,  "Wyckofr,  35  N.  J.  Law,  39;  Haughwout 
v.  Murphy,  22  N.  J.  Eq.  631,  547,  et  seq. 
It  was  not  contended  at  the  bearing  that 
the  circumstance  that  Boyd's  debt  was  tor 
money  loaned  Lindsay  to  be  used  in  pur- 
chasing tbe  mortgaged  chattels,  and  upon 
a  promise  If  be  became  embarrasHod  to 
secure  him  by  a  flrst  mortgage,  at  all 
strengthened  Boyd's  position.  Any  equi- 
ty be  may  bave  aKainst  Lindsay  arising 
out  of  that  circumstance  is  a  latent  equi- 
ty, of  which  there  is  no  evidence  or  sug- 
festloo  that  complainants  had  any  notice, 
/itb  regard  to  it,  thereforOv  Boyd  stands 
precisely  where  tbe  complainant  stood  In 
Uhler  V.  Semple,  and  his  right  fails  as 
against  tbe  complainants  for  the  precise 
reason  there  stated  by  Chancellor  Zabbis- 
KiE,  and  reiterated  by  Vice-Chancellor  Van 
Fleet  in  Butterfleld  v.  Okie,  and  I  cannot 
enforce  It  as  against  complainants  with- 
out disregarding  tbe  rule  so  stated  and 
sanctioned.  Nor  Is  tbe  position  of  Mr. 
Boyd  in  that  respect  such  as  to  excite  the 
sympathy  ol  a  court  of  equity  as  against 
that  of  the  complainants.  The  question 
at  once  suggests  Itself,  why  did  Iin  not 
take  a  chattel  mortgage  and  record  it  as 
soon  as  tbe  plant  was  purchased?  Why 
rely  upon  a  mere  promise  to  give  it  in  case 
the  debtor  became  embarrassed?  To  this 
there  can  be  but  one  answer,— the  object 
must  have  been  to  enable  Lindsay  to  ob- 
tain mercantile  credit  on  tbe  strength  of 
the  apparent  ownership  of  the  chattels. 
This  Is  not  such  an  object  as  a  court  of 
equity  approves.  I  am  Inclined  to  think 
that  it  Boyd  bad  taken  a  mortgage  at 
tbe  date  ot  tbe  purchase  of  tbe  plant  in 
1888,  and  had  kept  it  from  the  record,  per- 
mitting Lindsay  to  deal  with  the  proper- 
ty as  be  did,  such  mortgage  would  bave 
been  beld  void  as  against  that  of  tbe  com- 
plainants, quite  independent  ot  tbechattel- 
mortgage  act,  and  upon  tbe  principles 
stated  iu  Bunyon  v.  Grosbon,  because  so 
kept  from  tbe  record  for  tbe  purpose  of  en- 
abling the  mortgagor  to  obtain  credit  up- 
on tbe  strength  ot  the  apparent  ownership 
of  the  goods.  And  precisely  here  lies  the 
difference  in  the  actual  merits  of  the  two 
claims.  The  complainants  took  their 
mortgage  in  tbe  ordinary  course  of  busi- 


ness to  secure  a  debt  incurred  In  like  man 
ner.  Their  delay  for  tour  days  to  record 
it  was  for  a  proper  and  legitimate  pur- 
pose, while,  on  the  other  band,  tbe  defend- 
ant Boyd,  deliberately  refrained  from  tak- 
ing a  mortgage  to  secure  bis  debt  for  a 
Fnrpose  which  this  court  cannot  approve, 
think  the  complainants  are  entitled  to 
a  decree  establishing  the  priority  of  their 
mortgage  with  all  its  consequences. 


(6i  N.  J.  L.  73) 

State  (Bhren,  Prosecutor)  v.  Albertsox, 

County  Superintendent. 

(Supreme  Court  qf  New  Jeney.    Nov.  5, 1891.) 

FowiRa  or  Countt  BupSKiNTaNDSKT  or  SCHOOts. 

1.  A  dispute  over  the  election  of  a  school 
trustee  Is  a  controversy  with  regard  to  which  the 
opinion  find  advioe  of  the  county  anpeiintendent 
may  be  sought,  under  seution  88  of  the  public 
school  act. 

2.  The  county  superintendent  has  no  authoc- 
Ity,  under  the  public  school  act,  to  decide  con- 
troversies so  as  to  bind  the  parties.  He  can 
merely  express  an  opinion  and  give  advice,  after 
such  investigation  as  seems  to  him  reasonable. 

(SvUobu*  l/y  the  Court) 

Certiorari  on  relation  ot  Frank  A. 
Buren,  prosecutor,  to  review  an  order  of 
tbe  county  superintendent  ot  public 
schools.    Order  annulled  in  part. 

Argued  June  term,  1891,  before  Bepug, 
Reed,  and  Dixon,  JJ. 

John  Ui,rria,  fur  prosecutor.  John  J. 
Crandall,  for  defendant. 

BixON,  J.  The  present  certlorart  has 
brought  up  fur  review  an  order  of  tbe 
county  superintendent  of  public  schools  in 
Camden  county,  adjudging  au  election  of 
a  school  trustee  for  district  No.  4,  in  that 
county,  held  on  March  17, 1891,  to  be. ille- 
gal and  void,  and  the  office  of  trqstise  va- 
cant. The  reasons  alleged  for  the  reversal 
of  the  order  are  that  the  superinxendent 
has  no  jurisdlcvion  over  a  contested  elec- 
tion of  school  trustees,  and  that  in  this  in- 
stance be  acted  without  notice  to  tbe 
prosecutor,  who  had  been  declared  elected 
by  tbe  election  board,  and  without  legal 
evidence.  The  provisions  of  tbe  statute 
touching  tbe  premises  are  section  28  of  the 
public  school  act,  (Revision,  p.  1071,)  which 
directs  that,  "in  all  controversies  arising 
under  tbe  school  law,  tbe  opinion  and  ad- 
vice of  the  county  superintendent  shall 
first  be  sought,  and  from  him  appeal  may 
be  made.  If  necessary,  to  tbe  state  super- 
intendent of  public  instruction;"  section 
IS,  which  requires  the  state  superintend- 
ent to  decide,  subject  to  appeal  to  tbe 
state  board  of  education,  and  without 
cost  to  the  parties,  all  controversies  or  dis- 
putes that  may  arise  under  the  school 
laws  of  the  state,  or  under  the  rules  and 
regulations  prescribed  by  the  state  board 
of  education;  section  31,. which  provides 
tor  the  election  of  school  trustees;  and 
section  25,  which  empowers  tbe  county 
superintendent  to  appoint  trustees,  when 
the  school-district  falls  to  elect  at  the  reg- 
ular time,  and  to  fill  vacancies.  We  see 
no  sufficient  reason  for  holding  that  con- 
troversies over  an  election  of  school  trus- 
te««  are  not  embraced  in  the  provisions  ot 
sections  13and  28.  Such  controversies  are 
plainly,   within  the  fair  meaning  of  tba 
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Jangaage  emiiloyed,  "all  controveraleA 
arislDg  under  tlift  school  law,"  and  tl?e 
cODsIderations  wblcb  wonld  lead  theleglfs- 
lature  to  prbvldea  speedy  and  inexpensive 
procednre  for  the  adjustment 'ol  dlBpii tee 
arising  under  other  portions  ol  the  school 
law,  would  dictate  the  same  policy  with 
regard  to  these  controversies.  £ven 
though  the  right  to  the  office  oT  school 
trustee  is  to  be  ultimately  determined  on 
Qvu  warranto,  there  is  no  Impropriety  in 
its  being  passed  upon,  for  Immediate  pur- 
poses, by  such  inirtrumeutalltles  as  tbe  leg- 
islature may  appoint.  Conger  v.  Con- 
very,  62  N.  J.  Law.  417,  20  A tl.  Rep.  166. 
But  tbe  action  ot  the  superintendent  now 
in  review  goes  beyond  the  authority 
which  the  statute  confers  upon  him.  He 
has  assumed  the  power  to  render  a  judg- 
ment avoiding  the  election  and  establish- 
ing a  vacancy  in  the  office  ot  trustee, 
which  he  is  entitled  to  fill.  But  the  law 
does  not  concede  to  him  this  power  ot  ad- 
judication. His  opinion  and  advice  only 
are  to  be  sought.  These  terms  do  not 
import  an  efficient  decision  or  any  conclu- 
sion binding  the  parties  concerned.  For 
this  reason  they  do  not  imply  a  trial  with 
its  essential  elements.  While,  of  course,  it 
is  reasonable  that,  before  forming  an 
opinion  and  giving  his  advice,  this  officer 
should  investigate  both  sides  of  tbe  con- 
troversy, yet  the  manner  and  scope  of  snch 
investigation  are  not  prescribed  by  legal 
rules,  and  therefore  necessarily  rest  -  in  his 
own  discretion.  If  his  opinion  and  advice  be 
followed  by  both  parties,  that  ends  tbecon- 
troversy  ;  but,  if  not,  appeal  must  bemade, 
by  theparty  seeking  redress,  to  thestate su- 
perintendent, who  is  empowered  to  try  the 
matters  in  dispute,  and  judicially  decide 
them.  So  far,  therefore,  as  the  proceed- 
ing brought  up  by  the  writ  purports  to 
decide  the  controversy,  it  mast  be  an- 
nulled; as  an  Indication  of  mere  opinion 
and  advice,  preliminary  to  an  appeal  for 
trial  by  tbe  state  snperiutendent,  it  may 
stand.  Neither  party  will  be  awarded 
costs. 
(M  N.  X  li.  Ug)  ' 

I^BT  ▼.  OHAITDUEB. 

(Supreme  Court  of  Kmo  Jeneg'.   Nov.  6, 1881.) 
Cbstiokabi— Retcbn— DisHiBSAi,  ov  WKrr. 
A  writ  of  certiorari  was  allowed,  before 
Judgment,  bringing  up  a  proceeding  before  a  jus- 
tice under  the  landlord  and  tenant  act.    TJpon 
the  return  of  the  writ,  tbe  record  of  the  justice 
showed  that  tbe  facts  stated   in  .  the   affidavit 
upon  which  the  writ  was  allowed  did  not  exist, 
and  the  writ  was  thereupon  quashed. 
(SyUabut  hy  Hie  Court. ) 

Motion  by  Mary  A.  Chandler  to  dismiss 
a  writ  of  certiorari  allowed  on  relation 
of  Jacob  M.  Frost,  prosecutor,  to  review 
aproceedlng  before  a  justice  ot  the  peace. 
Writ  dismissed. 

Argued  June  term,  1891,  before  Depitb, 
Dixon,  and  Beed,  JJ. 

James  P.  Conklln,  for  tbe  motion. 
Cbarlea  J.  Roe,  opposed. 

Bers,  J.  Tbe  writ  of  eertfomii  in  this 
case  brings  up  a  summary  proceeding 
taken  before  a  justice  of  the  peace  under 


the  landlord  and  t«>bant  act,  Tta»  writ 
was  allowed  before  final  jndgment  was 
entered.  It  was  allowed  upon  an  affidavit 
setting  up  alleged  Irregularities  wtiich  it 
was  claimed  stripped  the  justice  of  juris- 
diction to  proceed  to  judgment.  The  jus- 
tice has,  in  answer  to  the  commands,  re- 
turned ^ll8  record  at  the  proceedings.  The 
tourt  Is  now  asked,  upon  the  history  of 
the  events  which  is  detailed  in  this  record, 
to  dismiss  the  writ  of  certiorari.  From 
the  record  it  appears  that  on  the  retnrn- 
dayofthe  summons  the  defendant's  at- 
torneys craved  a  rert/re.  A  jury  was  re- 
turned, the  catise  was  tried,  the  Jury  re- 
tfred,  and,  on  account  ot  Inability  to 
agree,  was  discharged.  Tbe  record  states 
that  it  was  then  agreed  by  tbe  parties 
that  a  new  venire  be  issued,  returnable 
three  days  later,  and  that  another  writ 
was  so  issued.  The  first  among  tbe  rea- 
sons filed  In  support  of  the  allowance  of 
the  writ  attacks  tbe  ability  of  th&  justice 
to  adjourn  to  another  day,  after  a  mis- 
trial by  reason  of  a  disagreement  of  the 
jury.  But  there  is  no  substance  in  this 
reason,  for  this  power  is  conferred  in  ex- 
press and  unmistakable  language  in  sec- 
tion 15  of  the  landlord  and  tenant  act,  (Ge- 
vlslon,  p.  577.)  The  next  two  of  the  reasons 
assigned  are  that  no  adjournment  was 
made  after  the  Jury  tailed  to  agree  on  tbe 
first  trial;  that  such  adjournment  should 
have  been  made  in  the  presence  ot  the 
parties.  The  record  shows  that  it  was 
adjourned  byconsent,  and  that  at  tbe  time 
ot  the  second  trial  both  parties  appeared 
and  entered  upon  the  trial  of  the  merits. 
There  was  no  lack  of  jurisdiction  over  the 
parties  so  tar.  The^  was  again  a  dis- 
agreement of  the  Jury.  Now,  the  fifth  rea- 
son assigrns,  as  an  irregular  step  in  the 
f»roceedingB,  the  alleged  fact  that  no  ad- 
onmment  to  any  place  was  made  after 
this  disagreement.  But  the  record  shows 
the  fact  to  be  otherwise.  The  transcript 
states  that  by  consent  of  parties  another 
venire  was  issued  forthwith,  returnable 
at  a  specified  time  and  place.  At  that 
time  and  place  the  defendant  appeared 
with  his  counsel,  who  stood  by  until  a 
jury  was  sworn,  and  then  arrested  the 
further  progress  of  the  trial  by  presenting 
this  writ  ol  certiorari.  The  Jurisdiction 
over  the  parties,  both  by  regularity  ot  ad- 
journment as  well  as  by  general  appeal^ 
ance,  was  complete.  In  respect  to  the  re- 
maining reason,  namely,  that  iro  record 
was  kept  by  the  justice  so  that  tbe  de- 
fendant could  have  knowledge  ot  tbe  ad- 
journments, it  Is  not  perceived  that  it  is 
relevant.  The  usual  minutes  were  kept 
from  whtcb  to  make  up  the  docket  record 
at  the  end  ot  the  proceedings.  Besides, 
the  presence  of  the  record  here  is  conclu- 
sive proof  of  its  own  existence.  So  it  ap- 
pears that  the  exlstenceot  the  alleged  facts 
upon  the  faith  of  which  the  writ  was  al- 
lowed is  conclusively  disproved  by  the  rec- 
ord. The  use  of  the'  writ  of  certiorari  for 
the  purpose  of  prolonging  the  course  of 
proceedings  which  are  intended  by  the  leg- 
islature to  be  of  a  summaiy  character 
should  be  discouraged.  The  writ  is  dis- 
missed, wltb  costs. 
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StAtb  ex  rel.  SlKeCB'SBwiKO-MACB.  Cot  t. 
Statb  iBoard  op  AasEsaoBB. 

(Suptmie  Court  of  Wtw  Jerteg-    Not,  17, 1891.) 

CoiiLBCTION  OF  .TaXBS— BtAT  T^NDINQ  APPSili; 

1.  Tbe  imposition  and  coUeoUon  of  taxes  are 
matters  for  legislative  regulation,  and  ordiuarily 
the  coarts  will  not'  resort  to  eztraldgislatlre 
modes  of  levying  or  collecting  taxes,  except  itt 
cases  where,  for  the  purpose  of  administering 
justloe,  ther  bavei  intefrfered  with  tbe  operation 
of  the  legislative  scheme. 

2.  When  the  legislttture  has  enabled  tl^eooart 
to  compel  the  restoration  of  state  taxes  in  case 
they  should  hie  adjudged  Illegal  after  they  are 
paid  into  the  state  treasury,  the  court  should  not 
ordinarily  stay  proceedings  to  collect  the  tates 
pending  the  qtiestion  of  their  legality. 

(SyUabug  by  the  CoiirL) 

Certiorari  by  the  state  on  relation  of  the 
Singer  Sewlng-MarliineConiDanytu  review 
a  tax.  Jtespqndeots  more  for  an  oFd«r 
requiring  tbe  prpsecator  to  pay  tbe  state 
tax  as  a  condition  of  tvrtlier,  pro8«^Dtlog 
tlie  writ. 

ArKued  November  ternii  1891,  betotie 
Brbd,  Garrison,  and  Dixon,  JJ. 

Atty.  Geo.  Stockton,  for  tbe  motion. 
Mr.  Llndabury,  oppoaed. 

DixoK,  i.  A  tax  baylDft  been  levied  up- 
on tbe  prosectrtor  under  "  An  act  for  toe 
imposition  of  state  titxes  upon  certain  cop- 
poratlona,  and  for  tbe  collection  tbero- 
of, "  approred  April  IS,  1884,  (Snpp.  K»- 
vision,  p;  1016^)  and  its  sapplements,  a 
writ  of  eertiomrt  was  heretofore  allowed 
by  one  of  tbe  Jnsticee  of  this  court  to  re- 
view said  tax  on  condition  that  tbe  pro»- 
secntor  pay  saidtax  pending  tbe  wrlt,if  tbt 
enpreme  conrt  at  this  term  8boTild«o  order. 
Tbe  attorney  general  now  movee  tor  sncta 
an  order.  Tbe  q  aeation  raised  by  the  prose- 
entor  Id  volTcA  the  validity  of  the  wholetax, 
and  there  Is  no  other  legal  method  of  decid- 
ing that  qnestion  Judicially  than  by  tbe 
writ  o(  cprttbrain.  It  is  not  snggesbed,  on 
behalf  of  tbe  state,  either  tbat  theprnseca- 
tor  has  t>een  guilty  of  any  delay  in  suing 
ont  tbe  writ,  or  that  the  means  provided 
by  law  for  tbe  collection  of  the  tax  will, 
if  pursued,  prove  at  all  Inadeqaate  for  tbe 
state's  protection.  Under  .th«se  circnm- 
stances,  we  think  the  order  asked  for 
should  not  be  granted.  Tbe  Imposition 
and  collection  of  taxes  are  matters  torlegi- 
islative  regulation,  and  tbe  courts  should 
not  ordinarily  report  to  extraleglslatlve 
modes  of  levying  or  collecting  taxes',  ex- 
cept in  cases  where,  for  tbe  purpose  of  ad* 
ministering  Justice,  they  have  interfered 
with  the  operation  of  the  legislative 
scheme.  But  if  we  ebould  not  make  an 
afiBrmatlve  order  for  tbe  payment  of  the 
tax,  should  we  permit  tiie  writ  of  certiorari 
to  exert  its  normal  eflect  in  staying  pro- 
ceedings for  collecting  tbe  tax?  Tbe  tax 
Is  a  state  tax.  The  supplement  to  the 
taxing  act.  approved  March  1,  1888,  (P. 
L.  1888,  p.  118,)  provides  that  when  any 
corporation,  apon  which  taxes  are  levied 
tmder  the  act,  shall  be  found  by  the  state 
board  of  assessors  to  be  not  liable  under 
tbe  act  tor  such  tax,  it  shall  be  th^dnty 
of  tbe  board  to  certify  to  tbe  comptroller 
of  the  treasury  the  fact  tbat  such  corpo- 
ration has  been  found  to  be  exempt  from 
tbe  tax  imposed,  and.  If  the  corporation 
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dhall  have  paid  tbe  tax  so  Improperly 
levied,  the  comptroller  ie|  anthorized,  upon 
receipt  of  such  certificate,  to  draw  his 
warrant  upon  the  state  treasurer,  iq  favor 
of  tbe  proper  officer  ot  such  corporation, 
for  the  tax  so  paid.  We  understand  this 
■uppiement  to  be'  applicable  to  eases  ia 
wnich  this  court  on  certiorari  adjndges 
the  tax  imposed  to  be  unlawful  In  whole 
or  in  part,  and  to  enable  the  court  in  such 
cases,  by  proper  proceedings  against  the 
state  board  of  assessors  and  tbe  financial 
officers  of  tbe  state,  to  compel  tbe  restora- 
tion of  tbe  unlawful  tax  paid.  Thus  the 
court  can  administer  complete  Justice  be- 
tween  the  state  and  the  corporation,  with- 
out restraining  the  collection  of  the  tax. 
In  this  condition  of  things,  tbe  wiser  Judi- 
cial policy  seems  to  be  that  Indicated  In 
State  Ballroad  Tax  CaBes,.92  U.  H.  576.  613, 
not  to  Interfere  in  ttmtne  with  the  collec- 
tion of  a  state  tax,  merely  because  it  may 
be  finally  adjudged  to  be  Illegal.  It  is 
therefore  ordered  that  the  writ  of  certio- 
rari nhaM  not  operate  as  a  stay  of  pro- 
ceedings instituted  lor  the  collection  of 
tbe  tax. 

OcBAN  CUtv  Abs'n  v.  MoCobuiok  et  aJ. 

(Oourt  of  Brrort  and,  ApperOa  of  New  Jeney. 
Nov.  Term,  1890.) 

Appeal  from  court  of  chancery.  For 
opinion  of  Bird.  V.  C,  see  18  Atl.  Bep.  112. 

David  J.  Paneoast,  for  appellant.  Joba 
F.  Uamed,  tor  respondents. 

Per  CDrum.  Decree  affirmed,  for  the 
reasons  given  in  the  court  of  chancery. 
Affirmed  nnanimouely. 


Bdrr  et  al.  v.  Cartes  et  aJ. 

iCourt  of  Srrors  and  Appeals  of  New  Jersey. 

Nov.  Term.  1890.) 

Appeal  from  court  Of  chancery.  For 
opinion  of  Bird,  Y.  C,  see  18  Atl.  Bep.  468. 

P.  S.  Soovel,  f«ir  appiellanta.  S.C.Bergen, 
tor  respondents. 

Per  Curiam.  The  decree  is  affirmed, 
for  the  reasons  given  in  the  court  of  chan- 
cery.   Affirmed  unanimoudy. 


(4t  N.  J.  B.  m> 
Bbchtold  et  aJ.  v.  Bead  et  al. 

(Court  of  Ohaneerg  of  New  Jersey.   Nov.  90, 1891.  > 

Adkisistiution— Eqottablb  Rsliev  —  Lacses — 
EHFoscBMBirr  or  Tbuot— ACcoontiso  bt  Exso- 
tn'OBS. 

'  1.  In  caier  the  admtnlstraMon  of  an  estate  in 
the  orphans'  oonrt  be  Imperfect  or  incomplete, 
and  serious  oomplications  are  pgnsented,  or  the 
aid  of  an  injunction  be  neceasary,  it  is  proper 
for  the  party  seeking  relief  to  ask  the  aid  of  this 
court 

8.  In  answer  to  the  doctrine  of  laches,  evi- 
dence will  be  admitted  shonlng  that  the  party 
who  Is  charged  with  laches  was  resident  in  an- 
other Jurisdiction. 

3.  In  theappUoattonof  the  doctrine  of  laches, 
where  rights  of  cestui  (pie  trust  are  involved, 
and  the  trustee  is  charged,  with  fraud,  the  lati- 
tude extended  in  favor  of  the  cestui  que  trust  is 
very  much  more  liberal  than  in  oUier  cases  where 
the  same  defense  is  relied  'upon. 

4.  Tbe  doctrine  of  laches  should  never  bA  ap- 
plied to  cestui  que  trust  natll  a  reasonable  time 
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lias  elapsed  after  the  trastee  has  jierformed  the 
duties  and  discharged  the  obligations  required 
of  or  imposed  apoa  him  by  the  law  or  instrument 
under  Tnich  he  is  acting. 

6.  If  tbe  estate  which  The  trustee  has  In 
charge,  or  any  branch  of  it,  be  unadministered, 
80  that  the  rights  of  the  legatees  or  devisees  are 
anascertained  or  uncertain,  so  that  a  suit  in 
equity  or  an  action  at  law  will  not  lie  therefor, 
It  does  not  become  the  trustee  to  chare;e  such 
legatee  or  devisee  unless  it  can  be  shown  afSrm- 
atively  that  the  legatee  or  devisee  has,  with  a 
full  knowledge  of  all  the  facts,  and  an  under- 
standing of  his  rights,  ratified  the  neglect  of  the 
trustee. 

6.  Legatees  or  devisees  who  are  Interested 
In  having  land  discharged  of  a  burden  may  call 
executors  to  account;  but  they  are  not  obliged  to 
do  so  in  order  to  protect  themselves  against  the 
charge  of  laches  by  such  executors. 

7.  Where  a  bond  and  mortgage  are  inven- 
toried by  three  executors  and  two  appraisers  at 
their  faue  value,  and  in  six  months  thereafter 
they  acknowledge  the  receipt  of  the  whole 
amount  due  thereon,  less  1280,  in  an  assign- 
ment thereof,  and  the  assignee  actually  pays, 
through  its  attorney,  to  one  of  their  number^uch 
face  value,  who  pays  back  to  the  attorney  13,400 
thereof,  the  executor  will  not  be  allowed,  ao 
years  thereafter,  to  say  that  such  bond  and  mort- 
gage had  depreciated  over  |2,400  at  the  time  of 
the  sale  aud  assignment  thereof,  without  strong 
proof  to  that  end. 

8.  In  such  cases,  where  executors  all  Join  in 
making  the  assignment  and  acknowledgment  of 
the  receipt  of  the  money,  and  allow  one  of  their 
number,  who  is  tbe  obligor  and  mortgagor,  to 
«omplete  the  transaction,  they  will  all  be  held 
accountable  for  the  loss. 

9.  Executors  are  not  allowed  to  purchase 
property  which  they  hold  in  trust,  either  directly 
or  indirectly.  The  rule  is  the  same  whether  the 
sale  of  the  trust  property  be  made  by  a  sheriff 
upon  a  Judgment  at  law,  or  upon  a  foreclosure  of 
a  mortgage,  which  mortgage  was  held  by  the 
testator  in  his  life-time,  but  assigned  to  the  wife 
of  one  of  the  executors,  who  foreclosed  the  same. 

(SuUabus  by  the  Cawrt.) 

Bin  by  Uenry  Bechtold  and  others 
againat  Nathan  8.  Bead  and  others  for  an 
Injunction  and  accounting. 

Edwin  Robert  Walker,  G.  D.  W.  Vroom, 
and  William  C.  Mayne,  for  complainants. 
Charles  E.  Hendrtckaon,  tor  Mr.  Lippincott. 
Walter  A.  Barrowa,  pro  se,  and  for  Na- 
than 8.  Read  and  Mary  A.  Read,  defend- 
ants. 

BiBD.  v.  C.  In  case  the  administration 
ofan  estate  in  the  orphans'  court  be  im- 
perfect or  Incomplete,  and  serious  compli- 
cations are  presented.  It  is  proper  for  tbe 
parties  seeking  relief  to  ask  the  aid  ol  this 
court.  It  may  be  said  that.  In  case  an 
Injunction  be  necessary  tor  the  protection 
of  the  Interests  Involved,  there  is  no  ex- 
ception to  the  Jurisdiction  ut  this  court, 
whatever  may  be  the  progress  towards 
final  settlement  In  the  Interior  trlbnnal. 
In  the  case  now  under  consideration  it 
appeaPH  that  the  testator  died  in  Novem- 
ber, 1869.  In  and  by  his  last  will  he  gave 
and  devised  to  bis  wife  the  house  in  which 
he  then  lived,  besides  the  right  which  she 
would  be  entitled  to  In  his  real  estate  as 
his  widow.  He  gave  and  devised  all  the 
residue  ufbls  real  and  personal  estate  to 
the  children  of  his  brothers  and  sisters 
and  to  Nathan  S.  Read  and  Mary  A.  Bead 
iu  equal  shares.  After  the  death  of  the 
widow,  that  portion  oi  hlsestate  to  which 
she  was  entitled  was  to  be  divided  as  the 


residue  was  directed  to  be.  He  anthor- 
ized  his  executors  to  sell  and  convey  any 
of  bis  real  estate  at  any  time  within  five 
years.  Henry  Becbtold,  one  of  the.  com- 
plainants, and  Nathan  S.  Read  and  Wal- 
lace Lippincott, ,  two  of  the  defendantB, 
were  named  as  executors.  They  proved 
the  will,  and  took  upon  themselves  the 
burden  Imposed  thereby.  The  inventory 
which  they  filed  shows  personal  estate 
amounting  to  f8,525.60,  of  which  $7,834 
was  a  bond  and  mortgage  given  to  tbe 
testator  by  Nathan  S.  Bead,  one  uf  tbe 
said  executors.  It  is  Important  to  re- 
member that  this  bond  and  mortgage 
bore  date  In  April,  1869,  as  the  testator 
died  in  tbe  following  November.  At  tbe 
time  of  bis  death  the  testator  was  seised 
of  considerable  real  estate  In  and  about 
the  town  of  Riverside,  situate  at  the  Junc- 
tion ot  the  Rancocas  creek  with  the  Dela- 
warerlver.  This  real  estate  be  had  caused 
to  be  surveyed  and  platted  out  and 
mapped.  There  were  In  all  several  hun- 
dred lots.  Tbe  testator  bad  madeeBorts 
to  sell  tbese  lands,  but  had  not  been  very 
successful.  The  market  value  ot  a  large 
number  ot  them  was  quite  Inconsiderable. 
At  the  time  o(  bis  death  tbe  testator  was 
Indebted  on  several  judgments,  the  amount 
ot  which  has  not  been  very  clearly  es- 
tablished, but  which  was  about  93,736. 
His  other  liabilities  did  not  exceed  f  2,150. 
Thus  It  appears  that  all  tbe  duties  which 
devolved  upon  tbe  executors,  or  all  the 
difficulties  which  they  bad  to  encounter 
and  dispose  ot,  were  making  sales  of  tbe 
personal  property,  collecting  the  said 
bond,  due  from  one  ot  their  number,  dis- 
posing oi  the  real  estate,  discharging  tbe 
said  Judgments,  and  tbe  other  liabilities, 
and  the  expenses  ot  administering  the  es- 
tate, before  the  legatees  could  legally  claim 
anything,  from  them.  Nothing  is  more 
manifest  from  these  statements  than  that 
the  obligations  which  the  law  imposed 
upon  tbem  were  very  few,  very  simple, 
and  easily  comprehended  by  tbe  plainest 
business  man,  and  capable  of  being  dis- 
charged In  a  very  short  period  ot  time, 
with  very  slight  cost.  It  should  be  dis- 
tinctly noted,  and  constantly  kept  in 
mind,  that  within  a  year — that  is,  during 
the  year  1870— after  the  death  ot  the  testa- 
tor the  executors  came  to  the  conclusion 
that  the  estate  was  Insolvent.  However, 
notwithstanding  this,  no  application 
was  made  by  tbem  to  the  orphans'  court, 
with  the  view  of  a  settlement  of  the  es- 
tate by  proceedings  as  In  cases  ot  Insol- 
vency until  the  year  1888,-18  years  after 
they  became  satisfied,  according  to  their 
own  testimony,  that  such  was  the  condi- 
tion ot  the  estate  which  they  bad  ander- 
taken  to  manage,  not  only  tor  creditors, 
but  tor  legatees.  Tbe  tact  that  the  will 
gave  tbem  five  years  in  which  to  dispose 
ot  the  real  estate  offers  not  the  slightest 
obstruction  to  their  proceeding  under  tbe 
statute,  and  declaring  the  estate  Insolvent. 
Tbe  will  directed  them  to  pay  all  debts  as 
soon- as  they  conveniently  could.  As  in- 
timated, there  were  several  judgments  un- 
paid which  had  been  obtained  against  tbe 
testator  In  bis  life-time.  T^evles  had  been 
taken  upon  the  personal  property  and 
upon  the  homestead  of  tbe  deceased.   Bat, 
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notwithstanding  these  tbincs,  instead 
of  endeavoring  to  comply  with  the  direc- 
tions of  the  will  and  of  the  statute  in  surh 
matters,  they  seemed  to  be  quite,  it  not 
entirely,  indifferent  to  their  solemn  obli- 
gations and  to  the  rights  of  others  until 
the  year  1872,  when  they  offered  a  portion 
of  the  lands  named  for  sale.  They  then 
became  indifferent  nntil  the  following 
year,  when  certain  other  lots  were  offered 
for  sale.  The  fact  that  the  sheriff  sold 
the  personal  property  which  they  had  in- 
ventoried, and  the  homestead  of  the  testa- 
tor, which  be  had  devised  to  his  widow, 
was  not  sufficient  to  spur  them  to  rea- 
sonable diligence.  In  the  years  1872  and 
1873  a  large  number  of  lots  were  sold  and 
conveyed.  In  the  latter  year  a  nomber 
were  conveyed  without  any  consideration 
received  therefor.  The  reason  given  for 
making ti tie wlthoutcompensation  is  that 
they  tried  in  vain  to  get  bids  therefor.  In 
1875  one  of  the  legatees  cited  tlie  executors 
to  account.  An  effort  was  made  by  una 
of  the  executors  to  that  end,  but,  before 
his  work  was  complete,  the  pressure 
which  moved  him  was  withdrawn,  and 
his  efforts  ceased.  Nothing  further  ap- 
pears to  have  been  accomplished  in  way 
of  a  SQCcesaful  administration  of  this  es- 
tate, or  even  undertaking,  until  the  year 
1886,  when  another  citation  was  issued, 
and  an  account  was  prepared  by  Wallace 
Lippincott,  and  presented  to  the  orphans' 
court,  which  shows  a  balance  in  his  favor 
of  f624.  It  is  this  account,  filed  at  this 
late  day,  which  is  sought  to  be  a  bar  to 
the  action  of  this  court. 

In  addition  to  what  has  already  been 
presented,  it  need  only  be  stated  that  in 
1888  these  executors  actually  commenced 
proceedings  In  the  same  orphans'  conrt, 
for  the  purpose  of  having  this  estate  de- 
clared insolvent,  and  proceeded  so  far  as 
to  ofler  a  large  number  of  lots  of  land  for 
sale.  In  order  to  show  the  weakness  of 
the  objection  to  the  Jurisdiction  of  this 
coart,it  is  sufficient  to  allege  the  necessity 
of  some  tribunal,  which  has  the  power  of 
controlling  the  action  of  these  executors 
by  injunction,  taking  cognizance  of  the 
case.  Further  amplification  is  unneces- 
sary. 

But  it  has  been  alleged  with  more  than 
ordinary  seal  that  the  complainants  have 
been  goilty  of  laches  in  delaying  to  file 
their  bill  fornearly  20  years  after  the  death 
of  the  testator.  A  complete  and  anmls< 
takable  answer  to  this  defense  is  found  in 
the  facts  above  given.  Perhaps  it  ought 
to  appear  in  this  connection  that  the  com- 
plainants  were,  for  all  this  period  of  time, 
non-residents.  At  the  bearing  it  seemed 
reasonable  to  me  that  the  accident  of  lo- 
cality in  a  foreign  state  conld  not  reason- 
ably be  invoked  as  an  excuse  for  laches,  if 
any  were  demanded  in  this  case ;  but  the 
very  highest  authority  makes  it  manifest 
that  I  was  mistaken.  Taylor  v.  Benham, 
6  How.  273.  275.  In  the  application  of  this 
doctrine  of  laches,  when  the  rights  of  cestui 
que  trust  were  involved,  and  the  trustee 
is  charged  with  fraud,  the  latitude  ex- 
tended in  favor  of  the  cestui  que  trust  is 
very  much  more  liberal  thaninotbercases, 
where  the  same  defense  Is  relied  npon. 
Taylor  v.  Benham,  supra,  275;  Michoud  v. 


Girod,  4  How.  663 ;  Decouehe  v.  Savetier, 
3  Johns.  Ch.  190,  216,  8  Amer.  Dec.  478,  and 
notes.  But  there  is  a  modification  of  this 
view  applicable  to  the  state  of  New  York. 
See  Kane  v.  Bloodgood,  7  Johns.  Cb.  90. 

It  seems  to  me  that  the  doctrine  of 
laches  should  never  be  applied  to  cestui 
que  trust  until  a  reasonable  time  has 
elapsed  after  the  trustee  has  performed  the 
duties  and  discharged  the  obligations  re- 
quired of  or  imposed  upon  him  by  the  law 
or  Instrument  under  which  he  Is  acting. 
If  the  estate  which  he  has  in  charge,  or 
any  branch  of  it,  be  un administered,  so 
that  the  rights  of  the  legatee  or  devisee 
are  unascertained  and  uncertain,  so  that 
a  snit  in  equity  or  an  action  at  law  will 
not  lie  therefor,  it  does  not  become  the 
trustee  to  charge  such  legatee  or  devisee 
with  laches,  unless  it  can  be  shown  af- 
Ormatively  that  the  legatee  or  devisee 
has,  with  a  full  knowledge  of  all  the  facts, 
and  an  understanding  of  his  rights,  rati- 
fied the  neglect  of  the  trustee.  Much  less 
will  a  court  of  conscience  listen  with  favor 
to  the  plea  of  laches  by  the  trustee  when 
he  has  taken  title  to  portions  of  the  estate 
which  has  been  committed  to  his  charge, 
and  retained  it,  without  accounting  for 
the  highest  value  thereof;  in  other  words, 
unless  it  be  shown  that -the  cestule  que 
trastent,  l>eing  aui  Juris,  have  knowledge 
of  the  malfeasance  of  the  trustee  for  such 
a  long  time  without  complaint  that  such 
knowledge  may  be  regarded  as  acquies- 
cence upon  their  part,  it  c&nnot  be  said 
that  they  are  guilty  of  laches  so  long  aa 
their  account  remains  open  and  unad- 
justed by  a  competent  tribunal,  and  for 
the  statutory  period  of  time  thereafter. 
It  is  true  that  a  legatee  or  a  devisee,  where 
the  extent  of  his  interest  inlands  depends 
upon  their  being  discharged  of  some  lien- 
or burden  by  the  executors,  may  call  sncb 
executor  to  an  accounting,  but  certainly 
he  is  not  obliged  to  do  so  in  order  to  pro- 
tect himself  against  the  charge  of  laches. 
In  this  case  one  of  the  executors  presented 
his  account  in  1886,  and  it  was  then  au- 
dited and  passed  by  the  court.  The  bill  in 
this  case  was  filed  on  the  29th  day  of  Au- 
gust, 1889.  In  the  year  1888,  as  above 
stated,  the  executors  made  application  to 
the  same  orphans'  court  to  have  the  es- 
tate declared  Insolvent.  On  the  question 
of  laches  these  fatts  mast  satisfy  the  most 
critical.  If  more  be  required,  let  what 
appears  hereafter  be  considered.  There- 
fore, it  is  established  that  these  executors 
must  account  in  this  court.  For  what 
must  they  account?  -To  answer  this  ques- 
tion we  must  ascertain  what  assets  of 
Samuel  Bechtold,  Jr.,came  to  their  hands. 
The  inventor}' shows  personal  estate  of 
the  value  of  ¥8.525.50.  They  should  be 
charged  with  all  of  this,  and  credited  with 
so  much  thereof  as  was  actually  disposed 
of  In  the  payment  of  debts  and  the  proper 
and  necessary  expenses  of  the  settlement 
nf  the  estate.  In  such  credits  they  should 
be  allowed  for  those  articles  which  had 
been  selied  upon  and  sold  by  the  sheriff  by 
virtue  of  sundry  executions. 

It  is  claimed  that  the  executors  should 
only  be  charged  with  f 5,000,  the  amount 
in  cash  actually  received  by  them  upon 
the  assignment  of    the  Bead  bond   and 
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mortgage  to  the  Matual  Ben«flt  Lite  In-i 
8araiK*e  Company.  I  do  not  see  how  a 
court  of  equity  can  accede  to  this  claim, 
taking  the  laets  as  they  are  prpeented  by 
the  testimony.  The  bond  and  mortgage 
were  inventoried  at  97,834.  These  execu- 
tors, acting  under  the  most  solemn  obliga- 
tions, together  with  two  disinterested  ap- 
praisers, ail  well  acquainted  with  the 
premises  covered  by  the  mortgage,  and 
with  the  solvency  or  insolvency  of  the 
maker  of  the  bond,  valued  these  Ibatrn- 
meots  at  what  appear  to  be  due  upon 
their  face.  They  were  executed  and  de- 
livered to  the  testatorabout  seven  months 
before  bis  death.  The  inventory  was 
taken  soon  after  his  death,  and  the  sale 
to  the  Insurance  company  was  made  the 
May  following,  about  13  months  aflvr 
they  had  been  given  to  the  testator.  The 
executors  all  joined  in  the  assignment  in 
and  by  which  they  acknowledged. the  re* 
celpt  of  $7,436.78.  After  this  assignntent 
was  executed.  It,  together  with  the  bond 
and  mortgage,  was  committed  to  the  cus- 
tody of  Bead,  the  obligor,  and  one  of  the 
ezecators.  He  thenceforward  carried  on 
the  negotiations  with  the  lusdranee  com- 
pany, through  his  brother,  who  resided 
ill  New  York,  and  through  one  John  R. 
Weeks,  who  was  the  attorney  of  the  com- 
pany. The  company  gave  a  check  to  tlie 
said  Weeks  for  ¥7,435.78,  and  Weeks  gave 
two  checks  payable  to  the  order  ofsaid 
Read,— one  for  $5,000,  and  one  for  #2,400. 
The  former  of  these  Read  indorsed,  and  de- 
livered to  Mr.  Llpplucott.one  of  the  exeoa- 
tors;  the  ntber  be  indorsed,  and  delivered 
back  to  said  Weeks.  The  company,  there- 
fore, actually  paid' 97,435.78,  but  the  estate 
actually  received  only  $5,000  thereof.  Tbe 
company  innst  bare  been  induced  t>y  these 
executors,  either  directly  or  indirectly^  to 
believe  that  these  premises  were  worth 
what'they  actually  gave  for  the  bond  and 
mortgage,  and  that  the  consideration 
which  it  paid  was  to  be  received  by  the 
executors.  Tbe  executors  had  acknowl- 
edged the  receipt  of  this  amount  in  tbe  as- 
signment, and  for  that  amount  tbe  com' 
pany  gaveitscheck. 

It  is  true  that  some  effort  has  bees 
made  by  the  executors  to  show  that  tbe 
mortgaged  premises  were  not  worth  more 
than  95,000,  If  so  much.  But  this  testi- 
mony was  offered' more  than  30  years  after 
tbe  assignment,  aoid  I 'believe  it  is  only  tbe 
testimony  of  the  executors.  Now  they  say 
there  was  a  depreciation  of  nearly  $8,000; 
but  when  they  took  tbe  appraisement, 
not  only  the  executors,  but  the  appraisers, 
declared  under  oath  that  the  bond  and 
mortgage  were  worth  their  face  value. 
While  the  testimony  stands  thus  as  to  the 
safBciency  of  the  mortgage  as  a  security 
for  the  bond,  I  believe  there  has  not  been 
any  effort  to  show  that  Read  was  insolv- 
ent or  unable  todischargethe  bond  which 
be  had  given  after  exhausting  the  securi- 
ty. Besides  these  considerations,  the 
proof  shows  that  the  testator  had  great 
confidence  in  Read.  Read  married  the 
testator's  adopted  daughter.  Therefore, 
it  cannot  be  concluded  that  the  testator 
sought  to  Impose  upon  Read  by  exacting 
from  him  a  bond  that  was  not  founded 
npon  a  good  and  valuable  consideration, 


nor  a  security  wMch'ivas  hot  worth  the 
amount  secured  thereby.  Nor  has  it  been 
made  clear  that  Read  was.  In  any  reason- 
able time  after  tbe  death  of  the  testator, 
personally  unable  to  pay  his  obligations. 

With  respect  to  tbe  transaction  in  the 
Collection  of  this  bond  anJ  mortgage,  and 
the  loss  resulting  therefrom,  all  the  exec- 
utors are  alike  responsible.  They  are  to 
be  Charged  with  the  whole  amount  of  the 
Check  given  by  the  company  to  Weeks, 
less  the  commission  which  they  paid, 
which,  I  believe,  was  $280.  When  the  ex- 
ecutors Becbtold  and  Read  joined  in  that 
assignment,  and  committed  the  comple- 
tion of  the  negotiations  to  Read,  the 
mortgagor  and  obligor,  they  became  re- 
sponsible for  all  consequences  which  might 
ensue.  They  trusted  him  at  their  peril. 
He  being  the  debtor,  it  was  their  duty  to 
superintend  the  collection  of  this  bond  and 
mortgage.  It  is  not  necessary  to  discover 
how  Read  was  benefited ;  It  is  only  neces- 
sary to  point  to  the  fact  that  by  their 
negligence  the  estate  has  sustained  a  loss. 
Generally  speaking,  each  executor  has  tbe 
right  to  make  eollectlon  of  assets,  with- 
out bis  eo-execatur  being  liable  for  any 
toss  resulting  therefrom.  Fennimore  v. 
Fenotmore,  8  N.  J.  £>q.  292.  Bat  -it  is  very 
manifest  that  In  such  eases  as  wesre  now 
dealing  with  It  must  be  regarded  as  ex- 
treme negligence  for  co-executors  to  al- 
low one  of  tbeir  number,  who  ta  largely 
indebted  to  the  estate,  to  compromise  tiie 
interest  of  the  estat'j.  as  has  been  done 
here.  Laroe  v.  Douglass,  13  N.  J.  Gq.  308; 
Earle  v.  Earle,  93  N.  Y.  104, 112;  Clark  v. 
Clark,  8  Paige,  163;  Sutherland  v.  Brush. 
7  Johns.  Ch.  17;  Lenoir  v.  Winn.  4  Desans. 
Eq.  66;  Johnson  v.  Johnson,  2  Hill,  £;q. 
277;  AdaJr  v.  Brimmer,  74  N.  Y.  5.W,  586; 
Wood  V.  Brown,  34  N,  Y.  887,  344;  Monell 
V.  Monell,  5  Johns.  Cb.  283;  Shipbrook  v. 
HInchinbrook,  11  Ves.  252,  16  Ves,  477,  2 
White  &  T.  Lead.  Cas.  1792, 1788. 

In  the  next  place,  it  is  to  be  considered 
how  much  reol  estate  came  to  the  bands 
of  tbe  executors  with  wbich,  or  with  tbe 
proceeds  of  the  sales  thereof,  they  should 
be  charged.  Tbe  testimony  shows  that  a 
large  nnmber  of  village  lots  were  offered 
for  sale  by  them,  ahd  were  actually  sold 
to  dona  Sde  purchasers.  For  many,  if 
not  all,  of  these  that  were  so  sold,  Nathan 
IS.  Read,  one  of  the  executors,  received  the 
consideration  either  in  cash,  or  in  the 
promissory  note  of  the  purchaser,  npon 
the  delivery  of  the  deed.  Many,  if  not  all, 
of  the  notes  so  received  by  him  were  de- 
livered to  Wallace  Lippincott.  The  latter 
should  be  charged  with  the  amount  of 
these  notes,  and  the  former  with  the  cash 
which  he  actnaily  received,  whether  upon 
the  delivery  of  the  deeds,  or  afterwards, 
upon  the  maturity  of  any  of  the  notes 
which  he  may  not  have  passed  over  to 
Mr.  Lippincott.  They  likewise  will  be  re- 
quired to  account  for  all  the  moneys  re- 
ceived upon  the  sales  of  lots  known  as  tbe 
"Burk'Mots.  It  appears  that  the  testator 
in  his  life-time  conveyed  a  hirge  number 
of  lots  to  Burk,  and  that  Burk  paid  for 
them  by  giving  his  brfnd  and  two  mort- 
gages,—one  for  $17,000  and  one  for  $10,- 
000,— «nd  that  the  executors  agreed  with 
Burk  to  sureender  tbe  mortgages)  and  to 
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accept  tbo  deed  from  Burk,  conveying  to 
tbem  al]  the  lauds  covered  by  the  roort- 
gage.  in  Batlafaction  of  the  mortgages. 
So  far  as  sales  have  been  effected  to  boon 
Sde  purchasers  of  these  lots,  they  will  be 
fiustalneA,  and  the  execators  held  accountr 
able  for  the  consideration.  If  any  of  these 
Bark  lots  remain  unsold,  they  will  be 
dealt  with  as  others  similarly  situated,  in 
a  manner  hereinafter  indicated. 

The  transactions  respecting  the  William 
Leach  mortgage  must  be  governed  by  a 
like  principle.  The  testator  in  his  life- 
time executed  and  delivered  a  deed  of  con- 
veyance for  a  large  number  of  lots  to 
William  Leach,  treasurer  of  the  Riverside 
Cottage  Company.  William  Leach,  as 
such  treasurer,  executed  and  delivered  to 
Samuel  Secbtold,  Jr.,  his  bond  fur  $24,000, 
and,  to  secure  the  payment  thereof,  also 
executed  and  delivered  to  him  a  mortgage 
upon  the  premises  so  conveyed.  During 
the  life-time  of  the  testator  many  of  these 
lots  were  conveyed  by  the  Riverside  Cot- 
tage Company,  Mr.  Becbtold  releasing  the 
lien  ot  his  mortgage  therefrom.  At  the 
time  of  bis  death  a  large  number  of  these 
lots  were  Btill  owned  by  the  Riverside 
Cottage  Company,  and  the  Leach  bond 
and  mortgage  were  still  outstanding  and 
unsatisfied.  This  bond  and  mortgage 
were  not  included  in  the  inventory  taken 
by  the  executors.  From  the  testimony  it 
would  appear  that  two  ot  the  executors 
bad  no  knowledge  of  these  instruments  for 
at  least  15  years  after  the  probate  of  the 
will ;  yet,  from  what  Nathan  S.  Read  says 
with  respect  to  the  intention  of  the  testa- 
tor, he  certainly  must  have  bad  knowl- 
edge of  their  existence  before  and  at  the 
time  ot  the  testator's  death.  In  1SS8  the 
attention  of  Wallace  Lippincott  was  di- 
rected to  tbem.  In  some  way  or  other  be 
was  informed  that  it  was  the  intention  of 
the  testator  to  give  tbem  to  Mary  A. 
Bend,  the  wife  ot  Nathan  8.  Read.  From 
bis  statements  it  Is  fair  to  conclude  that 
he  understood  the  testator  made,  or  in- 
tended to  make,  such  a  gift,  and  because 
of  such  understanding,  and  because  he 
was  told  that  it  would  aid  in  making  a 
final  settlement  ot  the  estate,  he  joined 
with  Nathans. Read  in  making  an  assign- 
ment of  the  said  bond  and  mortgage  to 
Mary  A.  Bead.  She  foreclosed  the  mort- 
gage, and,  by  virtue  ot  an  execution  Issued 
in  such  foreclosure  proceedings,  she  sold 
all  tbe  lots  which  remained  unsold  cov- 
ered by  the  mortgage,  and  Nathan  S. 
Read  became  tbe  purchaser.  It  Is  perfect- 
ly clear  that  Mrs.  Read  had  not  tbe 
Rhadow  of  a  right, in  law  or  equity,  to  this 
bond  and  mortgage.  Whatever  may 
have  been  the  desire  or  express  intention 
upon  the  part  of  the  testator  in  his  lite- 
time,  h«  never  manifested  either  in  any 
way  that  could  be  recognized  as  binding 
by  any  court.  This  is  especially  enforced 
when  the  fact  ia  considered  that  he  died 
leaving  a  last  will,  In  and  by  which  all  of 
bis  estate,  real  and  personal.  Is  disposed 
of,  without  making  an.v  gift  of  these  in- 
struments to  Mrs.  Read.  Besides  this,  so 
faraBappearB,be  had  tbeentire  possession 
and  control  of  them  up  to  the  time  of  his 
decease.  Thes^  things  being  so,  and  Road 
having  t>ecome  tbe  purchaser,  and  being 
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the  executor,  he  cannot  retain  the  title  to 
these  lands  as  against  the  legatees.  The 
executors  must  therefore  account  for  the 
full  value  of  the  lands  thus  conveyed  to 
Read. 

Tbe  transaction  with  respect  to  the 
Barnes  judgment  must  necessarily  be 
marshaled  under  the  same  legal  principle. 
By  virtue  of  an  execution  issued  In  the  life- 
time of  the  testator  upon  a  judgment 
against  him,  certain  lands  of  the  testator 
were  advertised  and  sold.  They  were  bid 
off  to  Barnes  for  about  the  sura  of  $600. 
Mr.  Lippincott,  one  of  the  executors,  made 
an  arrangement  with  tbe  attorney  of 
Barnes,  by  which, in  consideration  of  pay- 
ing and  advancing  upon  the  price  to  be 
paid  by  Barnes,  equal  to  the  amount  due 
upon  tbe  judgment,  which  was  between 
$800  and  $900,  be  (Lippincott)  took  the 
title  from  the  sheriff.  He  knew  before  the 
land  was  sold  the  sheriff  would  offer  tbe 
property  for  sale.  The  place  of  sale  was 
near  by  bis  residence.  He  did  not  attend 
at  the  time  and  place  when  the  property 
was  so  advertised  for  sale,  notwithstand- 
ing his  interest  therein  as  executor,  but 
did  attend  at  the  time  and  place  when 
and  where  tbe  deed  was  to  be  delivered, 
and  then  and  there  entered  into  the  nego- 
tiations which  resulted  in  his  taking  the 
title.  His  excuse  for  making  the  purchase 
is  that  Mrs.  Becbtold,  the  widow  of  the 
testator,  urged  him  thereto,  in  order  that 
she  might  have  a  home;  his  impression 
being  that,  since  she  had  an  interest  in 
tbe  lands  as  widow,  he  would  be  justified 
Id  taking  this  course  to  satisfy  or  protect 
such  interest.  The  court  cannot  recog- 
nize or  sanction  any  such  private  a  rrange- 
ment,  however  desirable  It  might  appear 
to  the  parties  Interested.  Tbe  law  points 
out  the  method  by  which  the  rights  of 
individuals  in  such  cases  may  be  ascer- 
tained, adjusted,  and  settled.  But  it 
should  be  stated  that  the  complainant 
Insists  that  tbe  amount  due  upon  the 
Barnes  judgment  was  only  $420.  Tbe  ex- 
ecutors likewise  departed  from  every  well- 
settled  principle  in  making  theconveyance 
of  certain  lands  to  Henry  A.  Becbtold,  one 
of  the  complainants,  and  a  son  of  one  of 
tbe  executors,  who  Is  also  a  complainant. 
The  only  excuse  tor  this  Is  the  assertion 
that  the  grantee  made  a  claim  therefor 
which  be  rested  upon  the  allegation  that 
the  testator  had  promised  to  convey  the 
land  to  him.  So  far  as  appears,  tbe  title 
to  tbe  said  lot  is  still  in  Henry  A.  Becb- 
told. Tbis  being  so,  there  is  no  difficulty 
In  the  court  decreeing  that  he  holds  it  in 
trust  for  himself  and  the  other  legatees. 
But,  should  It  turn  out  upon  further  in. 
vestigatlon  that  the  title  is  In  tbe  bands 
of  innocent  third  parties,  the  executors 
will  be  required  to  account  for  its  value. 

The  testimony  shows  that  certain  lands 
were  sold  in  October,  1873,  to  one  Henry 
R.  Lewis,  for  tbe  consideration  of  $460. 
Tbe  executors  all  Joined  In  the  execution 
of  that  deed.  They  were  alike  responsible, 
and  must  account  for  this  sum,  unless  It 
can  be  shown  that  one  or  the  other  of 
them  received  it.  The  same  rule  with  re- 
spect to  tbe  liability  of  these  executors 
must  bo  observed  in  regard  to  the  lands 
conveyed  to  tbe  colored  servant,  A.  P. 
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Taylor;  and  to  the  lands  which  were  con- 
veyed to  one  Rhodes,  and  by  him  to  said 
Wallace  Lipf)lncott;  and  the  lot  known 
as  the  "  three-cornered  lot, "  conveyed  to 
Mary  A.  Read,  wife  ot  one  of  the  executors : 
and  the  lot  conveyed  to  one  "Joe  Mitch." 
through  Mary  A.  Read, — in  case  the  title 
to  the  last-named  lot  was  in  the  testator 
at  the  time  of  his  death.  In  case  any  of 
these  lands  have  been  conveyed  to  buna 
Me  purcbasei-s,  the  executors  will  be 
chargeable  with  the  fait  market  value 
thereof,  with  interest  from  the  Ist  day  of 
April,  1875.  If  any  of  the  grantees  above 
named  still  hold  the  said  lands,  or  if  they 
be  held  by  others  with  knowledge,  it  will 
be  decreed  that  they  hold  the  same  in 
trust  for  the  legatees.  If  substantial  and 
permanent  improvementshavc  been  made, 
the  grantee  will  be  allowed  the  present 
value  of  such  improvements. 

The  conclusious  above  arrived  at  are 
based  upon  the  rule  laid  down  by  the 
court  of  errors  and  appeals  in  the  case  of 
Marshall  v.  Carson.  38  N.  J.  Eq.  250.  In 
that  case  the  lands  which  came  to  the 
bands  of  the  executors  to  be  disposed  of 
were  charged  with  the  payment  ot  debts. 
There  were  Judgments  against  the  tes- 
tator at  the  time  of  his  death,  underwhich 
the  lands  were  sold  by  the  sheriff.  At 
such  sales  the  executors  named  in  the 
will  became  the  purchasers.  The  court 
held  that  the  executors  continued  to  hold 
these  lands  in  trust  for  the  benefit  of  the 
cestui  que  trust  so  far  as  they  had  not 
been  sold  to  bona  Sde  purchfisers,  and, 
so  far  as  sold  to  bona  jJcfe  purchasers,  they 
were  liable  for  the  proceeds  of  said  sale. 
The  court  said  :  "The  interest  of  such  per- 
sons as  purchasers  in  their  own  right  Is  in 
conflict  with  the  duty  which,  in  their  fidu- 
ciary character,  they  owe  to  creditors  and 
beneflclaries  under  the  will."  And  also: 
"No  trustee  can  directly  or  indirectly  be- 
come a  purchaser, in  his  own  behalf, of  the 
trust  property,  and  hold  It  against  the 
cestui  quo  trust."  The  very  great  fre- 
quency with  which  these  principles  are  dis- 
regarded make  it  evident  that  they  cannot 
be  too  often  repeated,  nor  too  rigidly  en- 
forced. It  would  be  difficult  to  admit  of 
any  qualification  of  the  rule  without  im- 
pairiug  the  beneficial  consequences  to  be 
derived  from  the  rule. 

It  may  be  said  that  the  foregoing  prin- 
ciple governs  every  branch  or  phase  of 
the  case  now  in  hand;  but,  if  anything 
further  be  necessary  to  control  the  vari- 
ous transactions  of  these  executors  in 
having  the  title  to  the  lands  which  they 
held  in  trust  conveyed  to  themselves  or 
to  others, In  conflict  with  the  rights  of  the 
legatees,  such  necessity  has  been  met  by 
the  same  court  of  errors  and  appeals  in 
the  support  given  to  the  principles  above 
laid  down  in  the  cases  of  Bassett  v.  Shoe- 
inaker,46N.J.  Eq.  538,20Atl.  Rep. 52;  Car- 
ter v.  Burr,  46  N.  J.  Eq.  135, 18  Atl.  Rep. 
463 ;  47  N.  J.  Eq.  599, 22  Atl.  Rep.  1085 ;  and  in 
McCormick  v.  Association.  45  N.  J.  Eq. 
561,  18  Atl.  Rep.  112,  47  N.  J.  Eq.  599,  22 
Atl.  Rep.  108.5.  In  the  first  of  these  cases 
the  sale  was  made  by  an  executor  to  bis 
wife  through  a  third  person.  Although 
the  sale  was  at  public  auction,  it  was  not 
allowed  to  stand.    In  the  next  case,  one 


executor,  at  a  Judicial  sale  made  upon 
the  foreclosure  of  a  mortgage,  bad  the 
property  bid  off  In  the  name  of  his  son, 
to  whom  the  title  was  conveyed  by  the 
sheriff.  In  that  case  It  was  held  that  the 
trust  was  a  continuing  one  in  the  bands 
of  the  executor  who  effected  the  sale,  not- 
withstanding the  conveyance  to  the  son, 
and  that  the  property  remained  liable  for 
the  whole  amount  due  upon  the  mort- 
gage, which  was  foreclosed.  In  the  case 
thirdly  named  this  rule  Is  regarded  as  so 
exacting  that,  as  long  as  the  trust  contin- 
ues, every  act  of  the  trustee  with  respect 
thereto  Is  regarded  as  in  aid  of  the  trust. 
In  this  case  the  truHtee  held  title  to  real 
estate  by  a  title  which  was  Imperfect. 
After  the  discovery  of  this  fact,  there  was 
a  judicial  sale  of  the  property  so  held, 
and  the  trustee  became  the  purchaRer,  and 
took  title  from  the  sheriff.  Upon  an  effort 
being  made  to  disregard  this  trust,  it  was 
held  that  such  purchase  by  the  trustee 
was  in  aid  of  the  trust.  See,  also,  Cre- 
veling  V.  Fritts,  84  N.  J.  Eq  135;  Ban-  v. 
Railroad  Co.,  (N.  Y.  App.)  26  N.  E.  Hop. 
146,  148. 

If  It  appears  that  any  of  the  real  estate 
of  the  testator  was  allowed  to  be  sold  for 
taxes,  as  is  alleged,  and  that  such  sales 
were  not  for  a  full  and  a  fair  considera- 
tion, the  executors  must  account  tor  the 
difference  between  the  actual  considera- 
tion and  a  fair  consideration;  In  other 
words,  they  must  account  for  the  fair 
market  value  of  the  lands  so  sold  for 
taxes,  less  the  amount  of  the  taxes. 

The  principles  above  expressed  will  ap- 
ply to  all  the  real  estate  of  the  testator 
which  the  executors  were  bound  to  ac- 
count for,  and  which  may  not  have  been 
Included  In  any  of  the  references  heretofore 
made,  whether  the  title  remains  in  the  exec- 
utors or  In  third  persons.  If  in  the  execu- 
tors, or  In  any  on 3  with  knowledge,  then 
such  lands  will  be  decreed  to  be  held  in  trust 
for  thelegatees;  but,  if  in  thehands  of  stran- 
gers, then  the  executors  will  be  required 
to  account  for  the  value  thereof.  For  all 
lands  conveyed  to  bona  Sde  parchasers  be- 
fore the  1st  day  of  April,  1875,  the  execu- 
tors will  be  required  to  account  for  all 
principal  not  properly  expended,  with  In- 
terest from  the  1st  day  of  April,  1875.  A 
reference  will  be  made  to  a  master,  with 
directions  to  state  the  account  of  these 
executors  in  accordance  with  the  forego- 
ing views.  For  the  sake  of  greater  com- 
pleteness and  certainty,  directions  will  be 
given  to  include  In  said  accounting,  and 
to  charge  the  said  executors  with,  all  per- 
sonal property  which  came  to  their 
hands,  or  to  the  hands  of  either  of  them, 
showing  what  property  or  money  all  or 
each  received,  and  giving  them  credit  for 
all  disbursements  out  of  the  sartie,  and 
for  theexemptlon  allowed  to  the  widow,  aa 
well  as  for  goods  sold  by  the  sheriff. 
They  will  also  be  credited  with  all  pay- 
ments made  in  discharge  of  the  just  debts 
or  claims  against  the  said  deceased  in  his 
life-time,  and  the  proper  and  necessary  ex- 
penses Incurred  in  the  settlement  of  the  es- 
tate, including  the  expenses  of  advertlainfc 
and  selling  real  estate.  They  will  be 
charged  with  the  consideration  money  at 
which  they  sold  real  estate  to  bona  Ode 
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purchasers.  The  master  will  also  be  di- 
rected to  report  what  lands  remain  unsold 
and  what  lands  were  conveyed  to  thesaid 
Llpplncott  which  were  offered  tor  sale  un- 
der the  Barnes'  Judgment,  and  In  whose 
name  the  title  to  the  said  lands  now  is; 
and,  11  any  portion  of  the  said  lands  be 
now  owned  by  bon»  iide  purchasers,  what 
portion.  The  like  directions  will  b<>  given 
as  to  all  the  other  lauds  above  referred  to. 

(6*  N.  J.  L.  36)  

State  ez  re/.  Pibrbon  v.  O'Connor. 
iSwpreme  Court  of  New  Jersey.    Nov.  11,  1891.) 

OmOBKS — RSMOVAL — VbTSBABS  or  THK  Civil. 

Wab. 
1.  Aot  N.  J.  April  9,  1889,  which  prohibits 
the  removal  of  any  honorably  discbai-ged  Union 
soldier  or  sailor,  who  served  in  the  late  war  be- 
tween the  states,  from  a  public  office  "under  the 
government  of  any  city  or  county  of  this  state" 
except  for  cause,  does  not  apply  to  the  office  of 
clerk  of  the  district  court  of  a  city ;  for  the  dis- 
trict court,  though  existing  only  in  certain  cities, 
and  limited  in  Itsjurisdicuon  to  the  city  in  whicli 
it  sits,  is  not  a  municipal  institution,  but  is  part 
of  the  judicial  power  of  the  state. 

'  2.  Act  N.  J.  March  9,  1890,  provides  that  "no 
person  now  holding  an  appointive  position  in  any 
city  or  county  of  this  state,  and  receiving  a  sal- 
ary from  such  city  or  county, "  who  is  an  honor- 
ably discharged  Union  soldi«r  or  sailor,  bavins 
.  served  in  the  late  war  between  the  states,  shall 
be  removed  from  such  position  except  f<>r  cause. 
Held,  that  this  act,  lieing  limited  lu  its  opera- 
tion to  persons  in  office  at  its  enactment,  is  a  spe- 
cial law  regalating  internal  affairs  of  cities  and 
counties,  and  is  void  under  the  constitution. 

Quo  warranto.  On  demurrer  to  Infor- 
mation. 

Argued  at  the  Jnna  term,  1891,  before 
Bkaslby,  C.  J.,  and  Van  Syckbl,  Knapp, 
and  Uarbibon,  JJ. 

J.  Frank  Fort,  for  relator.  F.  W.  Ste- 
vens, for  defendant. 

Knapp,  J.  The  relator  was  appointed 
to  and  served  in  the  office  of  clerls  of  the 
first  district  court  In  the  city  of  Newark. 
When  the  Judge  who  appointed  him  went 
oat  of  office,  and  was  succeeded  by  the 
present  incumbent,  the  defendant  was 
chosen  by  the  present  judge  of  that  court 
to  the  office  of  clerk,  and  is,  after  due  In- 
stallment, performing  Its  duties.  The  act 
constituting  district  courts  in  the  city  of 
Newark  ( P.  L..  1873,  p.  246)  provides  that 
"the  clerk  of  each  of  said  courts  shall  be 
appointed  by  the  Judge  thereof,  and  shall 
hold  his  office  uutll  the  appointment  of  his 
successor."  The  appointment  of  the  de- 
fendant was  by  legal  authority,  if  the  pro- 
vision recited  was  in  force  at  the  time  of 
his  appointment.  The  relator  Is  "an  hon- 
orably discharged  Uniou  soldier,  having 
served  In  the  war  of  theBebenion,"and  be- 
cause of  that  fact,  and  of  the  legisla  tion  in 
tbestate  respecting  persons  so  conditioned, 
it  is  claimed  in  his  behalf  that  the  tenure  of 
office  under  his  appointment  was  extend- 
ed, and  that  the  power  of  the  Judge  to 
make  a  successive  appointment  against 
the  relator's  will  was  limited  in  Its  exer- 
cise until  the  relator  for  good  cause,  and 
after  trial,  should  be  adjudged  unfit  for 
the  office.  In  other  words,  that  the  en- 
actments referred  to  had  changed  his  term 
into  a  holding  during  good  behavior. 
Three  statutes  on  the  subject  referred  to 


have  been  enacted  by  the  legislature  tinder 
substantially  the  same  title.  The  first 
was  passed  March  6, 1888,  and  is  entitled 
"An  act  in  regard  to  honorably  discharged 
Union  soldiers. "  P.  L.  p.  135.  The  second 
was  passed  April  9, 1889,  and  entitled  "An 
act  in  regard  to  honorably  discharged 
Dnion  soldiers  and  sailors  holding  public 
office  or  position."  Id.  p.  231.  The  first  sec- 
tion of  this  act  is  in  these  words:  "No 
person  holding  or  hereafter  holding  a  pub- 
lic office  or  position  under  the  government 
of  any  city  or  county  of  this  state  whose 
term  of  office  is  not  fixed  by  law,  and  who 
receives  a  salary  from  the  city  or  county, 
and  who  is  an  honorably  discharged  Union 
soldier  or  sailor,  having  served  in  the  war 
of  the  Rebellion,  shall,  be  removed  from 
such  office  or  position  except  for  good 
cause  shown  after  hearing,  but  such  per- 
son shall  hold  his  office  during  good  be- 
havior, and  shall  not  bo  removable  tor 
political  or  partisan  reasons."  The  last 
of  these  acts  bears  date  March  9,  1891,  and 
enacts  that  "no  person  now  holding  an 
appointive  position  in  any  city  or  county 
of  this  state,  and  receiving  a  salary  from 
such  city  or  county,  who  is  an  honorably 
discharged  soldier  or  sailor,  having  served 
in  the  war  of  the  Rebellion,  shall  be  re- 
moved from  such  position  except  tor 
cause,  "etc.  The  claim  of  the  relator  set 
up  In  the  Inrormation  must  rest  upon  the 
force  and  validity  of  the  enactments  just 
recited.  The  act  of  1888  needs  no  further 
reference,  except  to  say  that  the  entire 
subject  embraced  in  its  provisions  was 
covered  and  enlarged  by  the  enactment  of 
1889.  which  was  In  substitution  of  the  for- 
mer, and  contained  a  general  clause  of  re- 
pealer. The  question,  then,  to  be  solved,  is 
whether  the  relator  is  secured  from  dis- 
.piacement  in  office  by  the  provisions  of  the 
two  later  enactments,  or  either  of  them. 
By  the  terms  of  the  act  of  1889  the  class  of 
persons  therein  described  are  secured 
against  removal,  without  just  cause,  from 
any  office  or  position  held  by  them  under 
the  government  of  any  city  or  county  ex- 
cept where  the  term  of  official  holding  Is 
fixed  bylaw.  This  provision  certainly  em- 
braces any  office  or  appointive  position  of 
an  official  quality,  not  limited  in  its  term, 
which  the  governing  agencies  of  the  mu- 
nicipality have  by  charter  or  general  law 
authority  to  fill,  and  it  may,  and  proba- 
bly does,  embrace  all  offices  and  official 
positions  unlimited  In  tenure,  regardless 
of  the  method  of  appointment,  that  are 
designed  as  agencies  in  the  government  of 
the  designated  municipalities.  But  can  it 
be  successfully  contended  that  within- the 
words  of  the  act,  under  any  construction 
that  can  possibly  be  glven'to  them,  offices 
of  a  judicial  establishment  like  that  of  a 
district  court  can  be  Included?  Can  the 
district  court  In  any  sense  be  regarded  as 
an  institution  under  tbemunicipal  govern- 
ment of  the  city?  True,  by  the  law  creat- 
ing the  court  it  can  have  existence  only  In 
certain  cities,  and  its  Jurisdiction  is  to 
some  extent  bounded  by  the  city  limits; 
but  neither  the  court  nor  its  clerk  is  in  any 
wise  concerned  in  municipal  administra- 
tion. The  city,  in  its  officers,  belongs  to  a 
department  of  government  quite  different 
from  that  in  which  the  district  court  has 
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its  place.  Oneis  an  administrative  agency 
ot  tbe  state  over  territory  assigned  to  It, 
and  the  other  is  part  of  the  judicial  pow- 
er of  the  state.  That  the  cl^r  is  charged 
with  tbe  payment  ot  the  salaries  of  both 
the  judge  and  the  clerk  does  not  serve  to 
characterize  the  office  as  a  mnnlclpal 
office.  Both  the  judge  and  his  cleric  have 
tbetr  appointment  from  the  state,— tbe 
Judge  directly,  hid  clerk  indirectly  from  tbe 
judge ;  and  It  would  be  immaterial  in  giving 
character  to  the  office  whether  the  legisla- 
ture had  directed  their  salaries  to  be  paid 
out  of  the  state,  county,  or  city  treasury. 
It  was  clearly  within  the  power  of  the 
legislature  to  enforce  either  mode  of  mak- 
ing compensation.  The  district  court  has, 
aa  I  think,  no  relationship  with  municipal 
government.  Its  functions  are  judicial, 
nut  in  any  sense  administrative.  Tbe 
municipality  may  be  a  suitor  in  the  court, 
and  be  bound  by  its  judgments.  Tbe  gov- 
ernment ot  the  city  may  be  changed  or 
abolished,  and  a  new  form  ot  government 
set  up,  and  the  court  still  remain  with  its 
power  and  duties  unimpaired.  There  Is 
nothing  in  the  office  of  clerk  that  has 
closer  affinity  with  the  city.  I  think  It  is 
plain  that  the  office  of  clerk  of  district 
court  is  not  within  tbe  class  of  offices  In- 
tended in  this  act.  It  concerns  those  only 
who  hold  appointment  to  offices  and  posi- 
tions qvasi  official,  and  are  engaged  as 
agencies  in  the  administration  of  munici- 
pal government.  We  have  not  stopped 
to  considerthe  question  whether  the  office 
of  clerk  of  the  district  court  1b  within  the 
exception  in  this  statute  which  excludes 
from  Its  operation  those  whose  term  of 
office  Is  fixed  by  law.  If,  under  the  char- 
ter, the  holding  had  been  for  a  definite 
period  of  time,  there  would  have  been  no 
room  tor  doubt  on  this  question.  In  this 
Instance  the  term  expires  on  tbe  appoint- 
ment of  a  successor.  Where  one  holds  for 
a  certain  period  of  time,  and  until  another 
Is  appointed  in  his  stead,  a  period  is  put 
to  the  term  by  the  appointment  of  a  suc- 
cessor, and  it  may,  perhaps  with  good 
reason,  be  argued  that  In  this  case  tbe 
term  ends  with  the  event  of  the  appoint- 
ment ot  a  successor,  and  consequently  no 
removal,  but  a  cessation  ot  office,  trans- 
pires when  said  successor  is  appointed. 
It  is  not  necessary,  nor  is  it  Intended,  to 
decide  this  question. 

Let  us  next  look  at  tbe  act  of  1891,  and 
see  whether  under  that  statute  the  case  of 
therelator  is  improved.  It  iselalmed  that 
this  act  Is  more  comprehensive,  and  In- 
cludes tbe  office  lu  question.  It  Is  couched 
In  different  phrase  from  that  employed  in 
the  legislation  of  1889,  above  considered; 
but  I  think  it  does  not  differ  In  meaning 
in  respect  to  the  offices  Intended  to  be  af- 
fected by  it.  The  office  designated  is  an 
appointive  position  in  any  city  or  county 
of  this  state,  but  these  words  serve  as  well 
to  describe  in  a  general  way  the  offices  and 
positions  more  specifically  indicated  in  tbe 
other  acts  upon  thin  same  subject.  Words 
In  an  act  are  ordinarily  to  be  understood 
in  the  sense  in  which  they  are  commonly 
used.  Thus  a  person  is  often  spoken  of  as 
holding  an  office  in  a  city  or  in  a  county, 
intending  to  express  thereby  that  he  is  in 
some  position  under  tbe  city  or  county 


government.  Tt  seems  to  me  to  be  quite 
unreasonable  to  contend  that  in  the  use  ot 
these  words  tbe  legislature  had  in  mind 
the  mere  residence  of  tbe  officer,  and  not 
tbe  relation  of  the  office  to  tbe  city  or 
county  as  a  public  corporation.  Our  at- 
tention is  further  called  to  tbe  fact  tliat 
this  enactment,  by  Its  terms,  fails  to  ex- 
clude from  its  operation  offices  having  a 
fixed,  certain  tenure;  and  from  this  frame 
of  tbe  law  we  are  urged  to  conclude  that 
all  definite  terms  ot  office  are,  when  held 
by  a  person  ot  tbe  dexignated  class, 
changed  into  an  indefinite  term,  or  a  hold- 
ing daring  good  behavior.  I  am  quite  un- 
willing to  concede  that  the  language  em- 
ployed In  this  law  would  have  tbe  effect  to 
repeal  any  act  ot  the  legislature  which 
affixed  to  iin  officeadetinlte  period  of  hold- 
ing. In  tbe  act  In  question  it  Is  removal 
from  office  that  is  interdicted,  and  in  this 
term  there  Is  not  embraced  the  idea  of  a 
termination  of  an  official  term  by  opera- 
tion of  law.  But  it  la  needless,  and  it  may 
be  Irrelevant,  todificuss  tbe  particular  pro- 
vlRions  of  this  statute,  for  the  reason  ri^at 
tbe  act  muRt  be  held  void  on  constitution- 
al grounds.  This  is  beyond  question  an 
act  regulating  the  internal  affairs  of 
towns  and  counties,  and  any  enactment 
having  such  purpose  must,  under  the  pro- 
visions ot  the  amended  constitution,  be  a 
general  law.  Passaic  Co.  v.  Stevenson,  46 
N.  J.  Law,  173.  Now,  while  this  quality  may 
exist  in  a  clnsRlflcatlon  of  objects  whose 
peculiar  condition  and  necessity  present 
reasonablegronnd  tor  legislation  touching 
such  peculiarities,  yet  such  law  mast  not 
only  present  a  proper  grouping  ot  objects; 
it  must  also  be  a  general,  Include  within 
Its  provision  all  the  members  wblcli  con- 
stitute the  selected  group  or  class.  All  tbe 
decided  cases  are  to  this  effect.  Conceding 
that  honorably  discharged  Union  soldiers 
and  sailors  who  fongbt  In  the  Rebellion 
constitute  a  class  in  behalf  of  wblcb  pro- 
tective legislation  is  permissible,  sucb  l%- 
Islation  having  been  enforced  in  this  court 
without  question,  (Lewis  v.  Jersey  City, 
51  N.  J.  Law,  240. 17  Atl.  Rep.  112.)  this 
law  is  hopelessly  void,  because  only  those 
members  of  the  designated  body  ot  men 
wbo  held  office  at  the  time  ot  the  passage 
ot  tbe  act  are  given  tbe  benefit  of  Its  pro- 
vision. The  great  body  ol  this  deserving 
class  of  our  citizens  is  shut  out  from  Its 
benefits.  Any  reason  for  this  Is  beyond 
conjecture.  The  act  is  special,  and  conse- 
quently void.  The  case,  tben,  rests  qpon 
the  provisions  of  tbe  act  otl889;  and  we 
are  of  tbe  opinion  that  the  office  in  ques- 
tion Is  not  wi  thin  the  purview  of  that  law. 
The  demurrer  to  tbe  information  must 
therefore  by  sustained. 


IMOXAN  V.  DiONAN  ct  al. 

(Court  <if  Chamcery  of  New  Jeney.    Nov.  SO, 

ASBiaNMBHT  O*  IKTBBBST  IH  BUIT— SETTINa  AODM 

Deckee — Costs. 
i.  Complainant  assigned  all  his  interest  In  the 
suit  then  pending  to  H.,  and  left  the  assignment 
with  bis  solicitor  tor  delivery  at  snoh  time  as  he 
should  think  proper.  The  solicitor  retained  it  mi- 
til  after  a  decree  had  been  entered  In  complain- 
ant's favor,  when  he  Informed  M.  ot  the  assign- 
ment, and  It  was  then  agreed  that  from  thattiine 
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the  assignment  shoald  take  effect  Held,  on  a  pe-' 
tition  by  defendant,  alleging  that  he  had  settled 
all  matters  in  dispute  with  ooraplainant,  and 
praying  that  the  deoree  be  set  aside  on  the 
ground  ot  the  assignment,  that,  the  decree  having 
Men  entered  before  the  assignment  was  made 
effectual,  the  petition  must  be  dismissed. 

2.  Since  petitioner  had  no  knowledge  that 
the  assignment,  which  bore  date  before  the  de- 
cree, was  not  delivered  till  after,  the  dismissal 
should  be  without  costs. 

Petition  by  James  W.  Dignan  to  set 
aside  the  decree  In  favor  ot  complainant, 
Thomas  W.  Dignan,  In  an  action  against 
bim,  on  the  ground  that  before  the  decree 
complainant  made  an  assignment  of  all 
his  Interest  In  the  suit  to  Mary  E.  Mllllng- 
ton.    Dismissed. 

W.  D.  Holt,  G.  D.  W.  Vroom,  and  Car- 
roll Bobbins,  for  petitioner.  Wm.  M.  Lao- 
niag,  for  Mary  E.  Milliuston. 

BiBD,  Y.  C.  The  petition  Id  the  case  al 
leKCS  that  prior  to  December,  18S9,  Thom- 
as W.  Dignan,  the  above-named  complain- 
ant, made  an  asslg^nment  of  all  bis  Inter- 
est in  the  suit  then  pending  to  Mary  E. 
Millington;  that  afterwards,  and  in  the 
said  month  ot  December,  be  obtained  a 
decree  against  the  defendant  James  W. 
Dignan  for  the  snm  of  $4,163.41 ;  that  aft- 
erwards an  appeal  was  taken  by  the  de- 
fendant to  the  court  of  errors  and  appeals; 
that  during  the  pendency  of  the  said  ap- 
peal, and  before  the  same  was  beard,  the 
solictor  ot  the  complainant  gave  notice  to 
the  defendant  that  he  bad  an  Interest  in 
the  said  decree  for  services  and  for  dls- 
bnraements  made,  and  that  such  decree 
bad  been  assigned  ;  that  afterwards,  and 
In  the  month  of  June  last,  the  said  de- 
fendant and  the  said  complainant  entered 
Into  an  agreement  by  which  they  set- 
tled all  the  matters  in  dispute  between 
them,  including  the  matters  in  controver- 
sy In  this  cause;  and  alleging  that  he  bad 
DO  knowledge  ot  such  assignment  until 
the  service  of  a  notice  apon  bim  by  the 
solicitor  of  the  complainant;  and  that 
afterwards  the  said  cause  was  dismissed 
from  the  court  of  errors  and  appeals  witli- 
ODt  prejudice,  because  of  the  suggestion  of 
the  court  of  said  assignment.  The  prayer 
of  the  petition  is  that  the  decree  so  ob- 
tained by  the  said  complainant  after  the 
assignment  of  bis  interest  in  the  suit  may 
be  set  aside  and  for  nothing  holden.  The 
case  must  now  be  treated  as  though  it  had 
remained  in  this  court.  Testimony  has 
been  produced,  and  it  has  been  estab- 
lished, that,  while  the  assignment  spoken 
ot  was  executed  by  the  complainant,  it 
was  left  with  his  solicitor,  with  instruc- 
tions to  deliver  It  to  Mary  E.  Millington 
at  snch  time  as  he  thought  proper.  The 
solicitor  retained  the  assignment  under 
tliese  Instructions  for  about  three  months 
after  the  decree  referred  to  was  obtained, 
when  he  was  applied  to  by  Mary  E.  Mil- 
lington to  write  her  will.  During  the  in- 
terview on  this  occasioD  he  ioformed  her 
of  the  making  of  this  assignment,  and  ot 
the  instructions  griven  to  him,  and  he  says 
that  it  was  understood  between  him  and 
ber  at  this  time  that  from  that  time  the 
assignment  should  take  effect,  and  the  de- 
cree should  be  considered  as  hers.  This  is 
the  plain  Import  of  his  testimony.   So  far, 


therefore,  as  the  petition  and  prayer  rest 
upon  the  allegation  that  the  assignment 
was  made  before  the  decree  was  entered, 
and  that  consequently  the  decree  is  void, 
they  are  without  foundatloo.  But  it  is 
still  insisted  that  such  decree  is  practical- 
ly unavailing  to  the  assignee,  Mary  E. 
Millingtoo,  even  thoogb  the  assignment 
did  not  take  effect  by  actual  delivery  nntll 
after  the  decree  had  been  entered.  Conn* 
sel  for  the  petitioner  urges  that  in  every 
such  case  there  must  necessarily  be  an  orig- 
inal bill,  or  an  original  bill  in  the  nature 
ot  a  supplemental  bill,  by  the  assignee, 
presenting  the  whole  case,  and  her  rights 
under  the  assignment,  and  proceed  there- 
under anew  with  the  production  of  evi- 
dence, as  though  no  decree  had  ever  been 
entered.  In  other  words,  from  this  view  of 
the  case  surb  decree  is  ot  no  force  or  effect, 
excefit  so  far  as  tbe  court  may  see  fit  to 
regard  it  nor  not  as  evidence  in  the 
cause.  Whatever  may  be  the  proper 
practice  under  other  circumstances  or 
conditions,  tbe  utmost  that  is  required  ot 
an  assignee  of  a  decree  is  to  file  a  bill 
by  way  ot  supplement  to  enforce  or  carry 
into  effect  such  decree  in  his  own  behalf. 
The  assignment  of  such  decree  does  not 
annul  it.  Nor  do  courts  say  that  he  shall 
accept  such  assignment  barren  of  all  fruit, 
and  run  tbe  risks  of  a  rehearing  of  the 
whole  case.  Tbe  attempt  to  enforce  such 
decree  by  supplementary  proceedings  does 
not  pre  vent  the  presentation  of  any  eqaities 
that  nr  ay  exist  or  arise  between  the  parties. 
The  practice  which  prevails  in  the  different 
conditions  or  stages  of  a  case  under  such 
circumstances  in  cases  of  assignments  is 
laid  down  in  Daniell,  Ch.  Pr.  1518, 1619 ; 
and  with  very  great  precision  by  Vice- 
Chancellor  Van  Fleet  in  the  case  ot  Ful- 
ton T.  Greacen,  44  N.  J.  Eq.  443,  15  Ati. 
Bep.  827.  The  course  prescribed  by  these 
authorities  seems  reasonable  from  every 
point  of  view.  It  would  appear  to  be 
very  absurd  and  highly  inequitable  tor 
the  court  first  to  allow  a  decree  to  be  en- 
tered, and  then,  because  the  decree  has 
been  assigned,  to  declare  it  a  nullity  In  the 
hands  of  the  assignee.  In  such  case  reason 
only  dictates  that  the  defendant  should 
have  the  benefit  of  the  equities  which  it  is 
competent  for  a  court  ot  equity  to  enforce 
when  the  assignee  by  proper  proceedings 
seeks  to  have  the  benefit  of  the  decree. 
Whether  such  proceedings  ought  to  be  by 
an  original  bill  in  the  nature  of  a  supple- 
mental bill  must  be  controlled  by  the  cir- 
cumstances of  each  individual  case; 
whether  the  one  or  the  other,  cannot  be 
determined  beforehand,  because  all  the 
cooditions  cannot  be  known  to  the  court 
until  the  record  is  made  up,  counsel  only 
being  responsible  for  the  steps  proper  to 
be  taken  to  protect  or  defend  the  interests 
involved,  whether  there  be  an  appeal  or 
not.  As  the  case  now  stands  before  me. 
It  having  been  established  that  the  decree 
was  entered  before  assignment  was  made 
effectual,  the  petition  must  be  dismissed; 
but  since  there  is  nothing  to  show  that 
the  petitioner  had  knowledge  ol  the  fact 
that  the  assignment,  which  bore  date  be- 
fore the  decree  was  entered,  was  not  de- 
livered until  long  after,  tbe  order  will  be 
without  costs. 
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McEluoott  v.  Randolph. 

Randolph  v.  McElligott. 
(Supreme  Court  of  Errors  of  CormecOcut.    Oct 

26, 18910 
TsrasT  to  Bmplotb— NBOLioBNcat  or  Vice-Pbin- 

CIPAL — CONTBIBDTOBT  NbOLIOSNOB. 

1.  Flalstifl's  decedent  was  unskilled  in  the 
work  being  pwformed  for  defendant  with  others 
like  him,  with  D.,  a  master  mechanio,  as  fore- 
man. Before  the  work  was  completed  D.  went 
away,  leaving  J.,  an  unskilled  laborer.  In  charge. 
By  reason  of  unsuitable  tools  and  appliances  used 
by  J.,  plaintiff's  decedent  was  killed,  field, 
that  aefendant  was  liable  in  damages. 

2.  When  defendant  delegated  D.  to  select 
inen  to  do  the  work  and  to  superintend  it,  D.  be- 
came vice-principal,  and  not  a  fellow-servant. 

8.  The  fact  that  plaintiff's  decedent  was  ad- 
vised by  D.  and  another  vice- principal  of  defend- 
ant not  to  work  beyond  a  certain  hour,  for  fear 
he  could  not  work  in  the  factory  the  next  day, 
but  that  he  worked  longer,  did  not  sever  the  re- 
lation of  master  and  servant  between  defendant 
and  plaintiff's  decedent,  or  show  contributory 
negligence. 

4.  The  fact  that  plaintiff's  decedent  might 
have  stood  In  a  different  place  than  where  he 
did  when  killed,  and  have  done  the  work  equally 
well,  did  not  show  contributory  negligence. 

Cross-appeals  from  saperlor  court,  New 
Haven  county;  Fknn,  Judge. 

Action  by  McBllIgott,  admlQlstratrlz, 
against  Randolph,  to  recover  damages  for 
the  death  of  plalDtiff's  decedent.  From  a 
Judsment  for  plaintiff  by  default,  both 
parties  appeal.    Affirmed. 

J.  O'mel,  for  plain  till.  S.  W.  Kellogg, 
tor  defendants. 

Pbenticb,  J.  The  plalDtltT's  intestate 
was  in  the  employ  of  the  detendants,  and 
-vrblle  so  employed  was  accidentally  killed. 
He  left  a  widow,  three  minor  chlldren,and 
one  child  In  ventre  aa  mere.  The  com- 
plaint alleges  that  the  Intestate's  death 
was  caased  by  the  defendants'  negligence, 
and  claims  damages  laid  at  95,000.  The 
defendants  having  suffered  a  default,  the 
damages  were  assessed  by  the  court,  and 
$1,000  awarded.    Both  parties  appeal. 

The  plaintiff  assigns  five  reasons  of  ap- 
peal. These  reasons,  however,  are  In  sub- 
stance one,  namely,  that  the  court  failed 
to  assess  any  damages  based  upon  the 
pecuniary  value  of  the  life  of  the  deceased 
to  his  wife  and  children.  The  plaintiffs 
claim  Is  that  the  history  of  legislation  in 
this  state,  beginning  with  the  act  of  1848, 
providing  for  the  survival  of  certain  ac- 
tions of  tort,  and  embracing  the  act  of 
1853,  fixing  a  muximnm  and  minimum  of 
recovery  where  death  should  result  from 
railway  accidents,  and  providing  for  its 
distribution,  shows  that  our  statutes  con- 
template and  authorize  two  independent 
cumulative  recoveries,— one  for  the  pain 
and  suffering  of  the  deceased  up  to  the 
moment  of  his  death :  and  another  for  the 
subsequent  loss  to  the  surviving  widow, 
children,  and  heirs.  Former  adjudications 
of  this  court  render  a  discussion  of  this 
claim  unnecessary.  The  precise  question 
here  raised  was  in  all  its  aspects  consid- 
ered and  decided  In  the  case  of  Goodsell 
v.  Railroad  Co.,  3M  Conn.  51.  The  opinion 
of  the  court  in  that  case,  in  clear  and  forci- 
ble language,  discusses  the  claims  urg^d 
upon  us, explains  the  objects  and  relations 


(Conn. 


of  the  acts  of  1846  and  1853,  and  In  plainest 
terms  lays  down  the  rule  for  the  assess- 
ment uf  damages  In  cases  of  personal  In- 
juries resulting  in  death.  The  rule  thus 
laid  down  the  court  below  applied  In  the 
case  at  bar.  The  defendants'  reasons  of 
appeal  are,  In  substance,  that  the  facts 
found  disclose  that  they  were  cot  guilty 
of  negligence,  and  that  the  plaintiff's  intes- 
tate wasguiltyot  contributory  negligence. 
The  deceased  was  one  of  200(actory  opera- 
tives employed  by  the  defendants.  In  the 
wheel  pit  of  the  defendants'  factory  was 
a  large  wheel,  weighing  upwards  of  12 
tons,  which  It  was  desired  to  remove  for 
the  substitution  of  another  of  an  Improved 
pattern.  The  work  was  one  of  some  diftt- 
culty,  and  required  the  exercise  of  mechan- 
ical skill.  It  was  by  the  detendants  In- 
trusted to  one  Deming,  who  was  the  master 
mechanicot  the  factory,  and  a  capable  ma- 
chinist. For  the  performance  of  the  work 
he  selected  from  the  defendants'  hands 
10  men,  the  best  adapted  for  the  work. 
These  men  were  not  skilled  or  trained  In 
mechanical  work ;  with  competent  instruc- 
tions, oversight,  and  direction,  however, 
they  were  competent  to  perform  the  work. 
Otherwise  they  were  Incompetent.  Among 
these  10  was  McGUIgott,  who  was  chosen 
because  he  had  requested  that  extra  em- 
ployment be  given  him  whenever  practica- 
ble, and  because  he  had  once  assisted  In  a 
similar  operation.  In  order  that  the  re- 
moval of  the  wheel  might  interfere  as  little 
as  possible  with  the  operation  of  the  fac- 
tory, the  work  was  performed  during  the 
night.  The  wheel  was  made  up  of  ten  sec- 
tions. These  sections  were  removed  Inde- 
pendently. About  midnight,  some  of  the 
sections  having  been  removed,  Deming  was 
induced  by  the  entreaties  of  his  little  boy. 
who  was  present,  to  go  home.  The  work 
grew  more  difficult  as  the  removal  pro- 
gressed. By  the  removal  of  the  fifth  sec- 
tion, Deming  having  then  left,  the  wheel 
was  put  out  of  gear  with  the  gear  wheel 
on  the  engine  shaft,  and  it  became  neces- 
sary to  support  It.  Deming  had  foreseen 
this  contingency,  and  had  given  instruc- 
tions for  the  use  of  a  certain  wooden  horse 
for  the  suspension  of  a  block  and  falls,  for 
the  purpose  of  supporting  and  holding  in 
place  the  remaining  sections  of  the  wheel 
when  it  should  become  out  of  gear.  After 
Deming's  departure  one  Johnson  was  re- 
garded as  the  foreman  of  the  work.  He, 
like  his  fellows,  was  without  mechanical 
training  or  skill.  When  support  of  the 
wheel  became  necessary,  the  horse  was 
placed  In  position,  and  the  block  and  falls 
attached  thereto.  One  of  the  workmen 
went  and  got  a  rope  from  the  defendants' 
stock,  attached  It  to  the  shaft  of  the  wheel, 
and  fastened  the  block  and  falls  to  it.  By 
means  of  this  apparatus  the  wheel  was 
supported.  It  was  also  blocked  up  under- 
neath in  some  way  by  one  of  the  work- 
men. There  were  sufficient  and  snltable 
ropes,  supports,  props,  and  other  appli- 
ances, together  with  others  which  were 
insufficient  and  unsuitable,  upon  the  prem- 
ises near  the  point  of  work.  Deminggave 
no  Instructions  as  to  which  of  these,  save 
the  wooden  horseabove  referred  to,  Hhoald 
he  used,  or  how  they  should  be  selected. 
Those  used  were  picked  out  b;  one  and 


Digitized  by 


Google 


Conn.) 


McELLIGOTT  o.  RANDOLPH. 


109S 


another  workman,  as  wanted.  The  rope 
used  to  support  the  wheel  was  got  by  one 
Phalen,  and  It  was  by  him  adjusted  Into 
position.  Neltherthe  ropenor  themetbod 
of  its  adJDStment  was  examined  by  any 
one  else.  Phalen  likewise  put  the  blocking 
Into  position.  This  was  also  done  with- 
out supervision  or  examination.  This  be- 
ing done,  the  work  progressed  saiely  until 
during  the  removal  ot  the  eighth  section, 
when  the  rope  and  horse  gave  way,  and 
the  wheel  fell  into  the  pit.  The  deceased 
was  at  the  time  sitting  upon  the  hub  of  the 
wheel,  engaged  in  his  work,  and  was  by 
the  accident  cast  down  to  his  death.  The 
cause  uf  the  accident  was.  In  the  language 
of  the  finding,  "the  Inadequacy  of  the  sup- 
port, the  rope  being  insufficient  inslze  and 
strength  for  the  strain  upon  it,  and  the 
support  by  which  the  wheel  was  blocked 
being  also  inadequate,  improperly  placed 
to  sustain  the  weight  to  which  it  was 
adopted,  and  the  whole  arrangement  and 
device  was  in  the  highest  degree  unsuita- 
ble and  insecure,  in  view  of  the  weigbt  to 
be  supported  and  the  extreme  hazard  in- 
volvwl." 

Upon  these  tacts  the  defendants  claim 
that  they  had  performed  their  whole  duty 
in  the  premises,  In  that  they  had  provided 
competent  and  suitable  persons  to  over- 
see, direct,  and  do  the  work,  and  also  suit- 
able and  sufficient  appliances,  tools,  and 
materials  therefor.  The  role  of  duty  of 
master  and  servant  is  well  settled  in  this 
state.  It  is  the  master's  duty  to  exercise 
reasonable  care  to  provide  tor  his  servant 
a  reasonably  safe  place  in  which  to  work, 
reasonably  safe  appliances  and  instru- 
mentalities lor  his  woj-k,  and  fit  and  com- 
petent persons  as  his  co-Iaboi-ers.  It  is 
equally  well  settled  that  performance  ot 
these  duties  cannot  be  eRected  by  the  sim- 
ple giving  of  an  order,  their  execution 
being  intrusted  to  another.  The  designa- 
tion of  an  agent,  however  fit  and  compe- 
tent that  agent  may  be,  for  the  execution 
of  the  master's  duties,  does  not  fill  out  the 
sum  ot  the  master's  obligation,  nor  seem 
to  relieve  the  master  from  further  respon- 
sibility. Dntil  the  agent  thus  selected  and 
empowered  in  fact  acts  up  to  the  limit 
of  the  duty  of  bis  master  to  act.  the 
master's  duty  is  not  done.  The  master's 
duty  requires  performance.  He  may  at 
bis  option,  perform  in  person  or  delegate 
performance  to  another.  In  either  case, 
reasonable  care  must  be  exercised  in  the 
doing  of  the  acts  required  to  be  done  by 
the  master.  Wilson  v.  Linen  Co.,  50  Conn. 
433:  Laning  v.  Bailroad  Co.,  49  N.  Y.  621 ; 
Hongb  V.  Bail  way  Co.,  100  U.S.  213;  Davis 
V.  Bailroad  Co.,  55  Vt.  81;  Ford  v.  Bail- 
road  Co.,  110  Mass.  240;  Harper  v.  Rail- 
road Co.,  47  Mo.  573;  Brodeur  v.  Valley 
Falls  Co.,  16  R.  L  448,17  Atl.  Bep.  54;  Bail- 
road Co.  V.  Jackson,  55  111.  492.  Wood,  Id 
bis  work  on  Master  and  Servant,  (page 
871,)  states  the  rule  as  follows:  "The  rule 
established  and  supported  by  the  better 
class  ot  cases  is  that  whenever  the  master 
delegates  to  another  the  performance  of  a 
doty  to  bis  servants  which  the  master  has 
impliedly  contracted  to  perform  in  person, 
or  which  rests  upon  bim  as  an  absolute 
duty,  he  is  liable  for  the  manner  in  which 
tbat  duty  is  performed  by  the  middle-man 


whom  be  has  selected  as  his  agent,  and  to 
the  extent  of  the  discharge  of  tbose  duties 
by  the  middle-man  be  stands  in  the 
place  of  the  master. " 

Examining  the  facts  of  the  case  with  ref- 
erence to  these  legal  principles,  we  oliserve 
that  while  it  is  true  tbat  the  defendants 
intrusted  the  execution  ot  the  work  upon 
which  McElligott  was  engaged  to  a  com- 
petent superintendent,  provided  him  (Mc- 
Flllgott)  with  co-laborerswhowerefitand 
competent,  when  under  competent  super- 
vision, and  had  upon  the  premises  appli- 
ances and  apparatus  suitable  fortlie  work, 
it  is  equally  true  tbat  daring  the  progress 
of  much  of  the  work,  and  at  the  time  of 
and  for  a  considerable  time  prior  to  the 
accident,  the  work  was  wholly  without 
competent  superldtendence ;  that  there 
was  even  no  one  present  who  was  pos- 
sessed ot  mechanical  skill ;  that  the  pro- 
vision ot  suitable  appliances  was  simply  in 
the  sense  uf  there  being  such  near  at  band, 
mingled  with  others  unsuitable;  that 
those  appliances,  which  were  in  fact 
chosen  and  set  apart  for  the  work,  were 
mainly  selected  by  unskilled  factory  hands, 
at  random,  and  without  instructions, 
oversight,  or  examination;  and  that  they 
were  adjusted  by  like  laborers,  with  the 
like  absence  ot  instructionti, 'oversight,  and 
examination.  The  accident  happened  in 
part  because  a  certain  wooden  horse  or 
support  was  inadequate.  Deming,  the 
superintendent,  selected  this  partlcularap- 
pliance  and  directed  its  use.  The  wheel 
tell  in  part  because  a  certain  rope  was  too 
small  and  inadequate.  The  defendants 
had  done  nothing  to  provide  a  suitable 
rope,  except  to  have  upon  the  premises  a 
stock  of  various  kinds  ot  rope,  some  suit- 
ed to  one  purpose  and  some  to  another, 
and  to  allow  any  chance,  unexperienced 
laborer  to  select  tor  such  special  use  the 
one  which  his  impulse  dictated.  Just  here 
we  touch  upon  the  most  significant  and 
potent  factor  in  the  situation,  namely, 
the  entire  absence  of  competent  super- 
intendence during  all  the  later  stages  of 
the  work.  After  D^ming's  departure, 
about  midnight,  there  was  no  one,  either 
over  or  connected  with  the  gang  of  meu 
employed,  who  possessed  any  mechanical 
knowledge  or  skill.  Had  Deming  remained 
present,  properly  executing  his  masters* 
duty  intrusted  to  bim,  there  would  have 
been  no  su^h  unintelligent,  haphazard  se- 
lection ot  apparatus,  no  such  inadequate 
and  unsuitable  devices  ot  support,  as  were 
Instrumental  in  McElligott's  deatb.  More- 
over, Deming's  departure  in  an  instant 
transformed  McElligott  and  his  fellows 
from  fit  into  unfit  co-laborers.  The  find- 
ing states  explicitly  that  these  men  were 
incompetent  for  the  work  assigned  them, 
without  suitable  supervision.  During  the 
hours,  therefore,  which  succeeded  Deming's 
return  home,  McElilgott  was  surrounded 
only  by  incompetent  rellow-workmeo,and 
be  went  down  to  his  death  in  conse- 
quence of  constructions  and  mechanical 
adjustments  made  by  his  fellow-servants, 
employed  by  the  defendants  to  do,  in  com* 
pany  with  bim,  what  they  were  unfit  to 
do.  Plainly,  therefore,  the  defendants'  du- 
ties, as  masters  ot  the  deceased,  were  not 
performed. 
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The  defendants*  connael  In  tbeir  brlet 
urge  that,  as  their  clients  bad  intrusted 
the  execution  of  tlie  wurk  to  a  competent 
agent,  they  were  relieved  from  further  re- 
sponsibility. This  position,  as  we  have 
already  indicated,  is  not  well  taken.  Tbey 
also  appeal  to  the  familiar  rule  that  the 
master  is  not  liable  for  injuries  to  one 
serrant  through  tbu  negligence  of  bis  fel- 
low-servant, and  argue  with  much  vigor, 
and  with  an  imposing  array  of  authori. 
ties,  that  Demlng  was  a  fellow-servant  of 
the  deceased,  and  not  a  vice-principal  ot 
the  defendants.  The  error  In  this  line  of 
reasoning  lies  in  an  attempt  to  classify 
Deming's  position'  by  the  grade  or  general 
scope  of  the  duties  of  bis  employment. 
The  error  is  one  to  which  it  must  be  con- 
fetised  that  many  decisions  have  given 
coaatenance.  But  the  better  modem  au- 
thorities have  united  in  pointing  out  the 
error,  and  the  difficulties  incident  to  it, 
and  in  establishing  the  trnerule.  Thisrule 
makes  the  character  of  the  act  or  omission 
whorcin  the  negligence  exists  the  test  of 
the  master's  responsibility  therefor.  One 
may,  In  some  of  nis  acts,  be  executing  his 
master's  duty  towards  the  master's  serv- 
ants, while  in  others  of  his  acts  he  is  sim- 
ply a  felluw-servant  of  the  same  or  of  a 
higher  or  lower  grade.  The  master'H  re- 
spunsibillty,  or  non-responsibility,  in  case 
of  injury,  Is  determined,  not  by  the  ranK 
or  grade  of  the  offending  servant,  but  by 
the  character  of  the  particular  act  or 
omission  to  which  the  injury  Is  attribu- 
table. 7  Amer,  &  Eng.  Enc.  Law,  pp.  824, 
884;  Wood,  Mast.  &  Serv.  871,  438 ;  Davis 
▼.  Bailroad  Co.,  66  Vt.  84;  and  the  other 
cases  last  cited. 

There  only  remains  to  consider  the  de- 
fendants'claim  that  the  factsdisclose  that 
McElllgott's  own  negligence  contributed 
to  his  death.  The  finding  shows  that,  as 
McElligott  was  leaving  the  factory  upon 
the  evening  in  question,  he  was  met'- by 
the  factory  superintendent,  who,  after 
learning  that  McElligott  was  going  to 
work  upon  the  removal  of  the  wheel,  said 
tonim:  "I  guess  I.  bad  better  see  about 
this,  because  your' work  is  such  that  we 
want  you  to-morrow.  Do  not  work  later 
than  10  o'clock.  I  have  no  objection  to 
your  working  until  then,  but  after  that 
you  onght  to  go  home  and  get  rested  for 
to-morrow,  because  we  can't  spare  you." 
Demlng  before  his  departure  also  said  to 
McElligott:  "But  you  had  bettergobome 
about  twelve  o'clock.  They  will  need  your 
work  to-morrow."  It  also  appears  that 
a  plank  extended  across  the  wheel-pit  in 
such  manner  that  McEligott  might  have 
safely  stood  upon  it  in  the  periormance  ot 
the  act  he  was  engaged  In  at  the  moment 
of  the  accident.  These  are  the  facts  relied 
apon  as  showing  contributory  negligence. 
McElllgott's  tailare  to  go  home  clearly 
cannot  bar  recovery,  whatever  the  direc- 
tions to  biro  were.  He  In  fact  remained, 
as  the  finding  expressly  states,  In  the  serv- 
ice of  th6  defendants  up  to  the  moment  of 
his  death.  His  remaining  did  not  absolve 
his  employers  from  tbelrduty  to  him.  The 
relation  ot  master  and  servant  continued, 
with  all  that  that  relation  implies.  On  the 
other  hand,  McElllgott's  remaining  can  in 
no  true  sense  be  regarded  as  a  contribu- 


tory cause  of  bis  death.  It  la  true  that,  if 
be  had  gone  home  at  midnight,  he  wonld 
not  have  been  killed.  It  is  equally  tros 
that  if  he  had  not  gone  to  the  work  at  all 
be  would  have  escaped  the  catastrophe. 
His  going  to  the  work  was  as  much  the 
occasion  of  his  death  as  bis  remaining  at 
It.  Neither  were  contributory  causes,  in 
the  legal  sense.  They  were  simply  condi- 
tions wbicb  made  his  Injuries  possible. 
Smith  wick  7.  Hall,  59  Conn.  263,  21  Atl. 
Bep.  924.  McElligott,  at  the  time  u(  the 
accident,  was  sitting  upon  tbe  hub  ot  the 
wheel  engaged  in  his  work.  This  position 
was  a  convenient  one  for  him.  It  was 
apparently,  to  bis  observation  at  least,  a 
sate  one  also.  That,  as  between  two  ap- 
parently safe  positions,  be  failed  to  choose 
the  one  which  proved  to  be  safe  In  fact, 
certainly  cannot  be  ascribed  to  falm  as 
negligence.  There  was  no  error  In  tbe 
Judgmentcomplalnedof.  The  other  Jadges 
concurred. 

^~^~~  (tt  Conn,  w 

Pattebson  et  a/,  t.  Kbllooo  et  alA 

(Suprems  Court  tfBrron  ofCoimetMeuL   Juns 

86,  18860 

PASTmsBHip— AcootmTiira — Fabtixb. 

1.  F.  mortgaKed  to  K.  his  interest  In  mlU 
property  wblcb  they  owned  Jointly,  and  in  con- 
nection with  wbidb  they  were  auryljig  on  tbe 
wood  and  lumber  bnstneM  as  partners.  Attar 
F.  'a  death  EH.  conveyed  bis  interest  to  C,  and 
also  assigned  to  him  tbe  mortgage.  Immediately 
on  the  commencement  by  the  adminlstrabmi  of 
F.  of  an  action  against  S.  and  C,  asking  for  aa 
account  and  the  privilege  of  redeeming,  C.  re- 
assigned tbe  mortage  to  E.  Held,  that  on  the 
flndtng  of  the  committee  who  made  tbe  account- 
ing that  after  tbe  conveyance  by  E.  to  C  of  bis 
interest  in  the  properQr  C.  alone  operated  the 
mill,  and  K.  had  nothing  to  do  with  the  property 
conveyed,  nor  with  tbe  Interest  of  the  estate  of 
F.  therein,  K.  was  not  chargeable  with  tbe  rents 
and  profits  after  tbe  conveysDce  to  C.,  as.  even 
after  the  reassignment  of  the  mortgage,  C.  held 
possession,  not  under  tbe  mortgage  or  mortgagee, 
out  as  tenant  in  common. 

2.  Kven  It  K.  were  chargeable  therewith, 
there  was  no  error  in  refusinit  to  set  aside  or  re- 
cununit  the  report  stated  on  the  Uieory  Uiat  he 
was  not  liable  therefor,  where  the  report  showed 
wbat  the  net  profits  to  C.  were,  as  the  court  had 
before  it  all  the  facts  neoessaiy  to  have  settled 
the  accounts. 

8.  There  was  no  error  in  tbe  failure  of  the  eom- 
mlttee  to  take  an  acooimit  of  Uie  Moelpts  and  ex- 
penditures of  O.  in  running  the  mill  after  tbe  re- 
assignment of  the  mortgage,  neither  party  hav- 
ing claimed  that  any  such  aooonnt  ahomd  be 
taken. 

4.  C.  having  no  interest  in  the  mortgage 
after  reassigning  it,  and  plaintiffs'  claims  a^inat 
C.  and  K.  being  entirely  separate,  against  K.  for 
•n  accounting  of  the  pwtnershlp  business  down 
to  the  time  of  his  conveyance  to  C.  and  agvlnst 
C.  for  their  share  of  the  inoome  of  the  common 
property  thereafter,  there  was  no  error  in  dis- 
missing the  complaint  against  C,  though  Prsa 
Act  Conn.  I  13,  provides  that  any  person  may  be 
made  a  defendant  who  has  or  claims  any  Intorest 
In  the  controversy,  or  any  part  thereof,  advene 
to  plaintiff. 

Appeal  from  soperior  court,  LltcbHeld 
county;  Andbews,  Judge. 

'Oliis  case,  filed  June  96, 1885,  is  now  published 
by  request,  with  others,  in  order  that  the  At- 
lantic Reporter  may  cover  all  cases  in  rolums 
53.  Connecticut  Reports. 
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Action  by  Silas  Q.  Patterson  and  anoth- 
er, administrators,  asalnst  Frederick  Kel- 
logg and  another,  asking  for  an  account, 
the  return  of  certain  notes,  or.  IT  they 
were  valid  obligations,  the  privilege  to 
redeem.  Judgment  for  defendants,  and 
plaintiffs  appeal.    Affirmed. 

W.  F.  Taylor,  for  appellants.  A.  H. 
Fenn  and  D.  T.  }y&mer,  fur  appellees. 

Carpbntkh,  J.  Pierce,  the  plaintiffs'  in- 
testate, and  the  defendant  Kellogg  were 
the  joint  owners  of  a  wood  lot  and  a  saw- 
mill standing  thereon,  and  carried  on  the 
wood  and  Inraber  business  as  partners  for 
more  than  30  years.  In  1872,  the  mill  be- 
came old,  and  the  machinery  worn,  and 
a  new  mill  was  built,  with  newmaeblnKry. 
Kellogg  advanced  most  of  the  money  for 
that  purpose,  and  Pierce  gave  him  a  note 
for  his  share,  secured  by  a  mortgage  of  his 
interest  In  the  real  estate.  In  1S75  that 
mill  burned  down  and  another  one  was 
built  in  its  place,  Kellogi;  advancing  the 
money  as  before,  taking  another  note  and 
mortgage  from  Pierce.  Pierce  died  on  Au- 
gust 6, 1881.  Kellogg  continued  the  busi- 
ness until  February  8, 1882,  when  he  sold  his 
half  of  the  real  estate  to  the  defendant  Cal- 
houn, and  assigned  to  him  the  two  notes 
and  mortgages.  On  the  2d  of  August,  1882, 
this  suit  was  brought,  alleging,  among 
other  things,  that  the  notes  were  without 
consideration;  that  they  had  been  paid; 
that  Kellogg  had  had  the  management  of 
the  partnership  business,  taking  the  avails 
thereof;  that  he  bad  in  his  possession  a 
large  quantity  of  timber,  lumber,  and 
other  personal  property  belonging  to  the 
partnership:  that  after  the  death  of  Pierce 
he  continued  the  business  without  the 
consent  and  against  the  objection  of  the 
plaintiffs;  that  he  and  Calhoun  carried  it 
on  Jointly  after  February  8,  1882:  and 
that  the  defendants  had  refused  to  ac- 
count for  the  same.  The  complaint  prays 
for  an  account,  for  a  reconveyance  It  the 
notes  shall  be  found  to  have  been  without 
consideration  or  to  have  been  fully  paid, 
«und  for  the  privilege  to  redeem  if  the  notes 
were  for  a  good  consideration  and  not 
paid.  An  accounting  was  had  between 
Pierce  and  Kellogg  before  a  committee, 
the  notes  were  found  to  be  for  a  good 
consideration,  and  an  unpaid  balance  due 
thereon.  The  court  rendered  a  Judgment 
on  the  counter-claim  of  the  defendant  Kel- 
logg, foreclosing  the  equity  of  redemp- 
tion, nnlesB  the  plaintiffs  should  redeem 
within  the  time  limited.  The  defendant 
Calhoun  made  answerthat  on  the  4tb  day 
of  August,  1882,  he  reassigned  the  notes 
and  mortgages  to  Kellogg,  and  delivered 
to  him  the  possession  of  the  mortgaged 
premises,  and  that  now  be  had  no  Interest 
in  the  causes  of  action  mentioned  in  the 
complaint.  To  that  answer  there  was  a 
demurrer.  Without  any  Judgment  on 
the  demurrer,  the  complaint  was  dis- 
missed as  to  him  without  costs.  The 
plaintiffs  appealed. 

The  first  question  arises  under  the  re- 
monstrance. It  is  somewhat  vaguely 
stated,  and  the  reasons  of  appeal  do  not 
show  clearly  the  question  which  the 
plaintiffs  made.  But  by  the  aid  of  the 
brief  we  conclude  that  the  question  is  this : 


That  the  committee  should  have  held  the 
defendant  Kellogg  responsible  for  the  in- 
come and  profits  of  the  business  after  he 
sold  to  Calhoun  to  the  date  of  his  report, 
and  should  have  stated  the  account  ac- 
cordingly ;  and,  not  having  done  so,  that 
the  court  erred  In  accepting  the  report ; 
that  Is  to  say,  the  court  should  have  re- 
jected the  report.  We  do  not  think  that 
this  exception  Is  well  taken,  because  the 
report  of  the  committee  shows  that,  aft- 
er the  conveyance  to  Calhoun,  he  alone  op- 
erated the  saw-mill,  (not  that  he  contin- 
ued the  partnership  business,)  and  that 
the  net  receipts  therefrom  to  August  6, 
1882,  were  |53.80.  Perhaps  the  plaintiffs 
would  have  been  entitled  to  have  one- 
half  of  that  sum  applied  on  the  mortgage 
notes  If  they  had  made  that  claim.  If  so. 
the  presumption  is  that  the  court  would 
have  applied  it.  But,  Instead  of  claiming 
that,  they  ask  that  the  report  be  set  aside 
or  recommitted,,  thus  involving  another 
trial  before  the  committee.  Such  a  pro- 
ceeding, we  think,  was  unnecessary,  as  the 
court  had  before  It  all  the  material  facts, 
and  could  have  settled  upon  an  equitable 
basis  the  accounts  between  the  parties 
down  to  the  commencement  of  the  suit. 
But  the  objection  Involves  this  further 
claim :  That  Kellogg  Is  chargeable  with 
the  rents  and  Income  from  the  mortgaged 
premises  from  the  commencement  of  tlie 
suit  down  to  the  date  of  the  report.  He 
Is  doubtless  changeable  for  all  that  he  re' 
celved  during  that  time.  But  the  case 
shows  that  Kellogg  sold  his  half  of  the 
Joint  property  In  February,  1882,  and  that 
since  that  time  Calhoun  has  been  In  the 
possession  of  it.  The  report  expressly 
states  that  "after  the  conveyance  by  KeU 
logg  to  Calhoun,  on  the  8th  day  dl  Feb- 
ruary, 1882,  of  bis  interest  In  the  mill  prop- 
erty and  woodland,  Kellogg  had  nothing 
to  do  with  the  property  so  conveyed,  nor 
with  the  Interest  of  the  estate  of  Pierce 
in  the  same."  Nor  can  Kellogg  becharge- 
able  on  account  of  the  occupancy  by  Cal- 
houn, because,  after  the  reconveyance.  Cal- 
houn held  possession  of  the  saw-mill,  not 
as  mortgagee,  or  under  the  mortgagee, 
but  as  tenant  in  common;  and  also  (or 
the  further  reason,  as  the  report  states, 
that  *'no  acconnt  was  rendered  to  the 
committee  of  the  receipts  and  expendi- 
tures by  Calhoun  In  running  the  mill  sluce 
August  6, 1882;"  and  It  does  not  appear 
that  either  party  claimed  that  any  such 
account  should  be  taken.  The  committee 
did  not  err  In  not  doing  what  .neither 
party  claimed  that  he  should  do. 

The  next  question  is  whether  the  court 
erred  in  dismissing  the  complaint  against 
Calhoun.  The  plaintiffs  complain  that  no 
account  was  taken  of  the  profits  received, 
either  by  Kellogg  or  Calhoun,  after  the 
sale  to  Calhoun.  We  have  already  suffi- 
ciently considered  th<s  claim  so  far  as  it 
concerns  Kellogg.  So  far  as  It  concerns 
Calhoun  It  requires  further  notice.  On 
the  face  of  the  complaint  Calhoun  was 
properly  made  a  defendant.  He  was  the 
owner  of  the  notes,  and  as  such  was  in- 
terested in  the  relief  sought  by  the  plain- 
tiffs. Moreover,  it  is  alleged  that  he  fn 
common  with  Kellogg  received  Income 
and  profits  from  the  partnership  property. 
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Immediately  after  the  Bult  was  brought 
he  reaaeigned  the  notes  and  mortgages  to 
Kellogg,  and  had  no  further  interest  in 
them;  and  tbe  report  of  the  committee 
shows  that  he  received  no  part  ol  the  in- 
come in  common  with  Kellogg;  so  that, 
as  the  case  finally  stood,  the  plaintiffs  had 
a  claim  for  an  accounting  by  Kellogg  of 
the  partnership  business  down  to  Febru- 
ary 8, 1882,  and  after  that  date  a  claim 
against  Calhoun  for  their  shai-e  of  tbe  in- 
come from  tbe  common  property.  It  will 
be  noticed  that  the  two  claims  are  entire- 
ly separate,  and  could  not  properly  be 
Joined  in  one  action.  The  plaintiffs  might 
with  the  same  propriety  have  Joined  the 
defendants  in  one  suit  on  several  promis- 
sory notes  held -against  them  respectively. 
That  could  not  have  been  done  under  tbe 
old  practice,  nor  will  it  be  permitted  under 
the  practice  act.  That  act  (section  12) 
provides  that  any  person  may  be  made  a 
defendant  who  has  or  claims aa  interest  In 
the  controversy,  or  any  part  thereof,  ad- 
verse to  the  plaintiff.  In  this  case  Calhoun 
had  no  Interest  in  the  controversy  with 
Kellogg,  nor  had  Kellogg  any  interest  in 
tbe  controversy  with  Calhoun;  and  so  the 
plaintiffs  practically  regarded  it,  for  they 
asked  for  no  Judgment  on  the  demurrer, 
and  none  was  in  fact  rendered.  It  is  a  fair 
inference  Irom  the  record  that  they  made 
no  claim  against  Calhoun  before  the  com- 
mittee, and  aslced  of  the  court  no  Judg- 
ment against  him  on  the  report.  Indeed, 
as  the  pleading  stood,  his  case  was  not  be- 
fore the  committee  at  all.  If  the  plaintiffs 
had  desired  to  pursue  their  claim  against 
him,  tbe  demurrer  should  have  been  first 
disposed  of,  and  then,  if  the  pleadings 
presented  a  proper  case  for  a  committen, 
the  parties  could  have  been  heard  before 
bim.  There  is  no  error  in  the  Judgment. 
The  other  Judges  concurred. 


a*i  t>a.  St  210) 

Commonwealth  v.  Dblamater  et  td., 

(nine  cases.) 

(Sv/preiM  Cmurt  qf  PennsyVvania.   TSov.  9, 1891. ) 

Cbihinal  Law— Change  or  Venttb— Prejudice. 

On  a  prosecution  of  members  of  a  banking 
Aim  for  receiving  deposits  knowing  the  bank  to 
be  Insolvent,  affldavits  for  change  ofvenneonthe 
ground  of  prejudice,  stating  that,  besides  the 
county  being  a  depositor,  there  were  over  a 
thousand  Individual  depositors  in  the  county, 
who  were  greatly  prejudloed  against  the  peti- 
tioners, which  prejudice  extended  to  their  neigh- 
bors, and  that  inflammatory  artioles  against  pe- 
Utioners  had  been  published  in  the  newspapers 
of  the  county,  by  reason  of  all  of  which  petition- 
ers could  not  have  an  impartial  trial,  when  taken 
in  connection  with  the  counter-affidavits  of  a 
large  number  of  citizens  scattered  over  the  coun- 
ty that  no  such  prejudice  exists,  and  that  most  of 
ue  Inflammatory  articles  were  published  in  a 
slnall  paper  of  little  circulation  and  influence, 
while  the  majority  of  tbe  papers  treated  petition- 
ers with  reasonable  fairness,  some  even  being 
friendly,  do  not  make  it  dearly  appear  that  the 
granting  ot  a  change  of  venue  is  necessary  to  se- 
cure an  impartial  trial. 

Sar  rule  to  show  cause  why  a  writ  of 
certiorari  should  not  issue  to  the  court  of 
quarter  sessions  of  Crawford  county  for 
c,bange  of  venue,  by  (Jeorge  B.  Dela mater 
and  others,  members  and  officers  of  a  bank- 
ing firm,  prosecuted  for  receiving  deposits 


knowing  tbe  bank  to  be  Insolvent.    Bale 
discharged. 

Geo.  A.  Jenks,  A.  B.  Richmond,  and 
Joslina.  Douglass,  for  petitioners.  Wealey 
B.  Best,  Dist.  Atty.,  TlioiauB  Roddy,  and 
Geo.  F.  Davenport,  for  the  Common- 
wealth. 

Paxson,  C.  J.  There  are  nine  of  these 
cases,  and  they  all  involve  the  same  prin- 
ciple. Three  ot  tbe  defendants  were  mem- 
bers of  tbe  banking  firm  of  Delamater  & 
Co.,  and  wqre  indicted  in  the  court  below. 
at  the  instance  ot  a  numberot  prosecutors, 
for  the  offense  of  receiving  the  money  of 
said  prosecutors  knowing  the  bank  to  be 
insolvent.  In  the  case  No.  15,  of  February 
term,  in  the  court  below,to  which  I  shaU 
more  especially  refer,  it  is  charged  that 
the  money  so  received  was  the  money  of 
the  county  of  Crawford.  Four  of  said 
cases  appear  to  be  against  Victor  E. 
Delamater  alone,  who  is  charged  with  the 
same  offenses  as  the  cashier  of  the  bank. 
A  petition  in  each  case  was  presented  to 
this  court,  near  the  close  ot  tbe  term  in 
the  eastern  district,  praying  for  the  al- 
lowance of  a  writ  of  certiorari  for  the  pur- 
pose ot  briuKing  up  the  record,  in  order 
that  the  venue  might  be  changed  by  an 
order  of  this  court.  Upon  tbe  presenta- 
tion of  the  petition  we  granted  a  rule  to 
show  cause,  returnable  at  Harrisbnrg,  in 
the  middle  district.  The  case  was  heard 
on  the  last  day  of  tbe  term,  too  late  to 
dispose  ot  it  at  that  time  with  the  care  its 
gravity  requires.  Tbe  grounds  ot  these 
applications,  briefly  stated,  are  that  at  the 
time  of  tbe  failure  of  Delamater  &,  Co.  there 
were  over  a  thousand  individual  depositors 
in  said  bank;  that  these  depositors  resided 
in  nearly  every  township  and  district  in 
said  county,  and  are  greatly  excited  and 
prejudiced  against  the  petitioners.by  rea- 
son of  the  fail  (I  re  ot  the  said  bank ;  that 
this  excitement  and  prejudice  extends  from 
said  depositors  to  their  neighboro  and 
friends  in  every  district  throughout  the 
county;  that  inflammatory  articles 
against  the  petitioners  have  been  printed 
in  the  public  newspapers  published  in  said 
county;  and  that  by  reason  ot  all  these 
causes  tbe  petitioners  cannot  have  a  fair 
and  impartial  trial  in  said  county.  In 
support  ot  this  allegation,  we  have  the 
sworn  statement  of  the  petitioners  and  a 
considerable  number  of  other  citisens  ot 
Crawford  county.  On  tbe  other  hand, 
the  commonwenltb,  in  answer  to  the  rule 
served  upon  the  district  attorney,  em- 
phatically denies  that  any  such  feeling  or 
prejudice  exists  against  the  petitioners  as 
will  prevent  a  fair  and  impartial  trial, 
and  nave  furnished  us  with  the  affidavits 
of  a  large  number  ol  citizens  to  that  effect. 
These  affidavits  exceed  in  number  those 
presented  on  behalf  of  the  petitioners ;  the 
age,  occupation,  and  residence  of  each  affi- 
ant is  stated,  showing  that  they  are 
scattered  over  the  body  of  the  county. 
The  commonwealth  further  contends  that 
some,  and  perhaps  the  most  objectionable, 
of  tbe  alleged  inflammatory  articles  were 
published  In  a  small  paper,  of  little  circu- 
lation and  influence,  while  the  majority  ot 
the  papers  nt  Crawford  count.v  have  treat- 
ed the  petitioners  with  reasonable  fairness. 
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and  that  some  ot  tbem  are  friendly. 
There  is  no  question  ot  our  pow<>r  to 
grant  the  reliel  prayed  for.  That  was 
settled  in  Com.  v.  Balph,  111  Pa.  St.  86.5,  3 
Atl.  Kep.  220.  But,  as  was  said  in  that 
case,  "It  is  a  power  to  be  exercised  with 
extreme  caution,"  and,  we  may  add,  onl^ 
in  a  clear  case.  It  must  be  exercised  in 
aid  of  the  administration  of  justice,  not 
to  defeat  it  or  needlessly  embarrass  it. 
That  the  Balph  Case  differs  widely  from 
this  in  its  facts  plainly  appears  from  the 
following  extract  from  the  opinion  of  the 
court:  "Withoat  entering  into  detail,  it 
is  Bufflcient  to  say  that  the  case  arose  out 
of  a  conflict  of  jurisdiction  between  the 
court  of  common  pleas  of  Warren  county 
and  the  court  of  common  pleas  No.  'J  of 
Allegheny  county  in  regard  to  the  ap- 
pointmeut  of  a  receiver, culminatingin  the 
appointment  of  such  officer  by  each  court, 
and  an  attempt  by  each  to  enforce  its  own 
orders  and  decrees.  So  far  did  this  pro- 
ceed that  the  court  ot  Warren  county  dis- 
charged upon  habeas  corpus  a  person  ad- 
judged guilty  of  contempt  by  the  court 
of  Allegheny  county,  and  who  was  in  cus- 
tody under  an  attachment.  The  petition 
farther  averred  that  a  fair  and  impartial 
trial  before  a  judge  and  jnry  of  Warren 
coanty  could  not  be  bad  because  ot  the 
excitement  and  prejudice  existing  against 
them  in  said  county,  not  only  on  the  part 
ot  the  public  generally,  but  hy  the  jurors 
likely  to  be  impaneled  in  the  cause,  and 
the  judge  before  whom  the  case  would  be 
tried. "  In  the  case  in  hand  the  only  alle- 
gation is  that  a  prejudice  exists  which 
may  affect  the  jurors;  and  the  fact  that  in 
one  of  the  indictments  the  county  Is  the 
prosecutor,  and  the  money  lost  the  coun- 
ty m<mey,  was  pressed  upon  us  as  a  rea- 
aoD  why  the  prcdudtoBb  U  It  exists,  prob- 
ably extends  to  the  whole  body  of  tax- 
payers, including,  ot  course,  the  jurors. 
But  we  are  unwilling  to  believe  that  such 
a  fact  would  influence  the  action  of  a  jury 
of  Crawford  county.  There  are  cases  con- 
stantly being  tried,  of  u  quasi  public  nat- 
ure, in  which  jurors,  as  citisens  and  tax- 
payers, are  interested  to  some  extent.  If 
such  interest  would  disqualify  a  juror, 
cases  might  arise  where  an  offender  could 
not  be  tried  in  any  county  ot  the  common- 
wealth, as,  for  instance,  an  indictment  for 
the  embezzlement  of  state  funds.  In  Phil- 
adelphia, and  perhaps  some  other  coun- 
ties of  the  state,  county  treasurers  have 
been  indicted  and  tried  for  the  embezzle- 
ment of  the  county  moneys,  and  I  have 
never  heard  It  even  alleged  that  an  impar- 
ttal  jury  could  not  be  obtained  because  of 
their  interest  as  tax-payers.  It  would  be 
an  inconvenient  rule  to  adopt,  and  recent 
events  warn  us  not  to  be  hasty  in  doing  so. 
It  will  be  obaeryed  that  it  Is  not  alleged 
in  any  ot  the  petitions  that  the  prejudice 
referred  to  extends  to  the  learned  judge, 
or  that  he  Is  even  lllcely  to  be  influenced 
by  it  in  any  degree.  That  such  tact  is  not 
alleged  is  conclusive  that  it  does  not  exist. 
We  have  the  right  to  assume,  and  from 
our  persona]  knowledge  ot  him  we  can  do 
so  confidently  In  this  case,  that  the 
learned  judge  below  will  do  bis  wholeduty, 
fully,  fearlessly,  and  impartially.  That 
duty  will  require  him  to  see  to  it  that  the 


petitioners  are  not  convicted  upon  insnffl- 
cient  testimony,  and  to  set  the  verdict 
aside  it  Improperly  rendered.  Should 
there  be  any  error  in  his  rulings,  the  pe- 
titioners are  entitled  to  their  bill  of  excep- 
tions, and  there  Is  not  a  judge  of  this 
court  who  would  not  promptly  allow  an 
appeal  in  case  the  record  should  disclose 
even  a  fairly  debatable  question.  We 
cannot  measure  this  case  by  the  acts  of 
assembly  allowing  a  cbange  of  venue  In 
civil  cases.  That  body  is  clothed  with 
legislative  powers,  and  may  grant  such 
cbange  in  any  case  as,  in  their  wisdom, 
they  may  consider  public  policy  requires 
it.  On  the  other  hand,  our  powers  are 
restricted,  and  can  only  be  exercised 
where  it  clearly  appears  that  such  exercise 
is  necessary  to  secure  an  impartial  trial. 
We  are  not  so  satisfied  in  these  cases,  un- 
der the  facts  as  presented.  That  a  preju- 
dice exists  to  some  extent  in  Crawford 
county  against  the  defendants  may  be 
conceded.  This  is  almost  always  so  in  the 
case  ot  the  failure  of  a  bank  with  a  large 
number  of  depositors.  Yet  it  by  no  means 
follows  that  this  feeling  is  so  strong  and 
universal  that,  among  the  large  and  intel- 
ligent body  of  men  who  In  a  great  meas- 
ure compose  the  population  of  Crawford 
county,  a  jury  cannot  be  found  who  will 
try  the  petittoners  fairly,  upon  the  law 
and  the  evidence,  and  not  otherwise.  It 
is  further  to  be  observed  that  popular 
feeling  ot  this  kind  is  fleeting  in  its  charac- 
ter, and  soon  passes  away.  The  delay 
that  has  necessarily  resulted  between  the 
granting  of  these  rules  and  the  disposal  ot 
them  by  this  court  will  naturally  tend  to 
allay  public  feeling  and  soften  prejudice. 
We  are  all  of  opinion  that  the  role  In  each 
case  must  be  discharged,  and  it  is  so  or- 
dered. 

~~~~"      a«  p».  8t  m> 

DUNOAR  et  al.  ▼.  Habtmaic. 

(Supreme  Court  of  PemnsylvamAa.    Oct.  6, 1891.) 

Fbincip.1L  and  Agent— Authokitt  of  Aobnt  to 
Lbibi  L^nd — Fkbvious  Dbauno — RiTinojLTioir 
— Reosftion  of  Benefits. 

1.  The  authority  of  a  person  appointeu  for  a 
single  year  "to  act"  as  agent  for  Lands,  some  of 
whicb  were  improved  and  others  valuable  only 
for  minerals,  "and  honestly  and  diligently  to 
manage"  the  same,  did  not  extend  to  leasing  for 
a  term  of  Vi  years  the  sole  right  to  qnarry,  take, 
and  sell  ganister  stone  therefrom. 

a.  The  lessee,  however,  was  entitled  to  show 
that  such  leases  were  usaal  in  that  neighbor- 
hood, or  had  been  given  at  different  times  for 
this  particular  land,  as  indicative  of  a  coarse  of 
dealing,  which  would  tend  to  enlarge  the  jjT-ima 
fade  authority  of  the  agent,  and  so  make  the 
leas)  valid;  bnt  the  question  of  the  snfBciency  of 
suob  evidence  was  for  the  jury, 

8.  The  lessee  was  also  entitled  to  show  that 
the  owners  of  the  land  received  the  rent  which 
he  paid  the  agent,  or  allowed  the  agent  to  use  it 
for  their  benefit  without  objection;  also  to  show 
the  entries  of  the  money  on  ihe  agent's  books, 
the  aoconnte  tliat  he  sent  his  principals,  and  their 
habit  of  examining  the  books,— as  bearing  upon 
the  question  whether  they  acoepted  the  money, 
knowing  that  it  came  from  the  lessee. 

Appeal  from  court  ot  common  pleas, 
Blair  county;  Jobn  Dean,  Judge.  Re- 
versed. 

This  was  an  action  ot  trespass  brought 
by  Peter  S.  Duncan  and  others  against 
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Jesse  Ii.  HartmaD.  Plalntifls  were  tbe 
owners  of  a  number  of  contlgaons  tracts 
of  land,  some  of  which  were  Improved 
ffrrms  and  others  valuable  only  tor  mln- 
erals.  There  was  Judgmuntfur  defendant, 
and  plaintiffs  appeal. 

Alex.  King  and  U.  M.  BaMrlge,  for  ap- 
pellants. Martin  Bell  and  Jolin  D.  Blair, 
for  appellee. 

Mitchell,  J.  The  title  to  tbe  land  be- 
ing admitted  in  plaintltTs,  tbe  defendant 
had  the  burden  of  showing  that  his  act 
was  not  a  trespass.  This  he  undertook 
to  do  by  the  written  agreement  between 
himself  and  Cooper,  and  as  that  set  out  in 
express  terms  that  Cooper  was  acting  as 
agent  for  the  Duncan  lielrs,  defendant  was 
bound  to  show  that  it  was  within  Cooper's 
authority  as  such  agent.  Cooper's  author- 
ity was  in  writing,  and  was"  toact  as  our 
agent  for  our  properties,  •  •  •  and 
honestly  and  diligently  manage  said  propr 
ertles. "  The  delegation  of  power  here  Is 
very  general,  but  also  very  vague,  and  its 
precise  limits  must  depend  very  largely 
on  tbe  circumstances  as  shown  by  the  evi- 
dence. It  Is  conceded  that  it  would  not 
authorise  the  sale  of  land,  while  on  tbe 
other  band  it  is  equally  clear  that  it  would 
authorise  leases  In  the  ordinary  form  for 
ordinary  terms.  Between  these  extremes 
may  be  a  series  of  more  or  less  debatable 
acts,  as  to  which  the  only  rule  that  can  be 
laid  down  as  matter  of  law  Is  that  an 
agency  to  manage  implies  authority  to 
do  with  the  property  what  has  previous- 
ly been  done  with  It  by  the  owners  or  oth- 
ers with  their  express  or  implied  consent, 
OT  further  to  do  with  it  what  is  usual  and 
customary  to  do  with  property  of  the 
sameklnd  in  thesamelocality.  Thnsfarm- 
Ing  land  could  be  leased  tor  terms  and  u|>- 
on  conditions  usual  for  farms  in  the  neigh- 
borhood. If  there  was  an  open  mine  on 
the  land,  the  management  ol  the  property 
would  Include  the  working  or  leasing  of  It 
■In  any  way  usual  for  such  mines,  while 
the  opening  of  a  mine  on  land  which  bad 
never  been  mined  before  would  be  a  more 
doubtful  act,  and, except  in  a  raining  coun- 
try, would  not  prima  facie  come  within 
the  terms  of  such  an  agency.  The  agree- 
ment between  Cooper  and  defendant 
granted  the  latter  the  sole  right  to  quar- 
ry, take,  and  sell  ganister  stone  from  a 
certain  tract  of  land  fur  tbe  term  of  15 
years.  'Without  going  Into  the  niceties  of 
distinction  between  licenses,  chattels,  in- 
terests, and  sales  of  minerals  in  situ  as 
sales  of  the  land,  it  is  sufflcient  for  the 
present  case  to  say  that  while  the  g^rant 
from  Cooper  to  defendant  was  more  than 
a  license,  because  it  passed  an  exclusive  in- 
terest in  tbe  land  for  certain  purposes  tor 
tbe  specified  term,  it  was  less  than  a  sal^, 
for  the  term  was  limited,  and  stone  not 
actually  taken  would  remain  part  of  the 
land  and  revert  to  tbe  lessor  at  the  end  of 
the  term.  It  was  therefore  a  lease,  a 
cbattel  interest,  within  the  case  ut  Brown 
V.  Beecher,  120  Pa.  St.  590, 15  Atl.  Rep.  608. 
But  the  inquiry  still  remains  whether  It 
was  Such  a  lease  as  is  ordinarily  given  in 
the  management  of  land  similarly  situ- 
ated. Prfma  Ac/ewe  do  not  think  it  was. 
It  is  a  Restriction  upon  tbe  owner's  con- 


trol of  bis  land  for  a  term  of  15  years,  and 
yet  It  Is  given  by  an  agent  who  was  ap- 
pointed for  a  single  year,  which  had  nearly 
expired.  It  was  not  a  grant  of  a  rigbt  to 
take  an  annual  profit  which  would  be  re- 
placed by  nature,  so  that  the  land  would 
come  back  to  tbe  owner  in  tbe  same  con- 
dition that  it  left  his  control,  but  a  dimi- 
nution of  the  body  of  tbe  land  itself  to  tbe 
permanentdlmlnution  of  its  value.  It  was 
analogous  to  the  opening  of  a  new  mine, 
which  is  a  damage  to  the  inheritance,  and 
as  such  is  .held  to  be  waste  in  a  life- tenant 
Such  a  grant  cannot  fairly  be  held  to  be 
within  Uie  power  of  an  agent  for  tbe  gen- 
eral and  ordinary  management  of  prop- 
erty. Tbe  Jury,  therefore,  should  hare 
been  Instructed  that  tbe  lease  from  Coop- 
er was  prima  facie  beyond  his  authority 
and  no  justl-flcation  for  <:he  defendant's 
acts. 

It  was  competent,  however,  for  the  de- 
fendant to  show  that  the  circumstances 
made  the  lease  valid.  This  he  might  do 
in  several  ways:  First,  by  showing  that 
this  was  a  usual  and  customary  way  of 
dealing  with  land  of  that  kind  in  tba' 
neighborhood.  Or,  aeeondty,  by  showing 
a  previous  course  of  dealing  with  this  land 
by  the  owners  and  the  agent,  which  gavo 
a  construction  by  the  parties  themselvet; 
to  the  agent's  authority  undar  his  written 
employment.  This  vlaw  of  the  case  was 
discussed  by  the  learned  Judge  in  bis 
charge,  but  he  fell  into  error  in  ruling  it 
himself.  Instead  of  leaving  It  to  tbe  Jury. 
No  matter  how  undisputed  the  evidence 
Was,  its  sufficiency  was  for  the  Jury.  The 
burden  was  on  the  defendant  to  show  a 
course  of  dealing  which  would  enlarge  the 
prima  facie  powers  conferred  by  the  writ- 
fng,  and  it  was  the  province  of  the  jury  to 
determine  whether  the  evidence  met  this 
burden  to  their  satisfaction.  The  prior 
leasing  of  the  ganister  to  other  parties 
(Bice  and  McLa'nahan)  was  evidence  of 
the  willlnsneBS  of  the  owners  to  have  this 
land  utlllKed  In  this  way,  and  to  that  ex- 
tent reduces  the  forceof  the  objection  that 
this  was  an  extraordinary  and  uncontem- 
plated act  of  management.  But  the  Mc- 
Lanahan  lease,  which  approximates  most 
nearly  to  defendant's,  seems  to  have  been 
made  with  previous  consultation  and 
consent  of  the  owners,  and  would  get  its 
validity  from  such  consent  rather  than 
from  (Jooper's  written  authority.  The 
other  special  instances  of  long  leases,  (to 
Delosier,  etc.,)  with  the  attendant  expla- 
nations and  circumstances,  were  proper  for 
the  consideration  of  the  Jury,  and  it  was 
not  necessary  that  they  should  have  be«n 
made  under  the  Identical  authority  to 
Cooper,  of  January,  1888.  A  course  of  deal- 
ing may  bo  as  well  shown  under  a  series 
of  successive,  if  substantially  similar,  pa- 
pers, as  under  one.  Thirdly,  defendant 
was  entitled  to  show  that  the  owners  had 
received  the  rent  which  he  paid  Cooper,  or 
allowed  Cooper  to  use  it,  for  their  bene- 
fit, without  objection.  This  would  be  evi- 
dence of  ratification  by  estoppel,  and  the 
Jury  would  be  hound  to  consider  the  en- 
try of  the  money  on  Cooper's  books,  the  ac- 
counts that  he  sent  to  his  principals,  their 
opportunities  and  habit  of  examination  of 
bis  book  entries,  the  circumstances  of  tbe 
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banding  of  the  cbeck  ot  the  ganJater  com- 
pany to  Dunran,  In  October,  1887,  and  the 
various  Teralons  nl  the  conversation  that 
then  took  place  between  him  and  Cooper, 
etc.,  as  bearing  upon  the  question  whether 
the  plalntltts  accepted,  the  money  as  part 
of  Cooper's  receipts  on  their  behalf,  know- 
ing, or  having  such  notice  that  they  were 
bound  to  know,  that  it  came  from  defend- 
ant as  rent  under  the  lease  In  dispute.  If 
the  jury  should  And  for  the  defendant  un- 
der the  foregoing  principles,  the  Informal 
execution  of  the  lease  by  Cooper  would 
not  stand  In  the  way.  It  purports  to  be 
a  grant  from  Cooper  not  In  his  own  right, 
but  as  agent, and  his  principalsare  named 
as  "the  Duncan  heirs, ■"  by  which.  It  ap- 
pears to  be  conceded  Is  meant  the  plain- 
tiffs. It  is  not  at  all  analogous,  therefore, 
to  Bassett  v.  Hawk,  114  Pa.  St.  502,  8  Atl. 
Bep.  18,  and  similar  eases,  where  the  in- 
strument purported  to  grant  the  attor- 
ney's own  estate  only  without  connect- 
ing bis  principal  at  all.  Judgment  re- 
versed, and  venire  de  novo  awarded. 


CJ8  Md.  10)  — — . 

RiCARDS  et  al.  v.WedeMeyek  et  a1. 
(Court  of  Appeals  of  MaryUmA.    Nov.  18, 1891. ) 
Sals— RiSBT  to  Fossxssion — Pi^bdob  bt  Aobrt, 

1.  Plaintiffs  gave  to  D.,  of  I>.,  an  order  to 
boy  %  hogsheaos  of  totNMco,  to  be  delivered  at 
tbe  railroad  depot  in-  L.  D.  bought  the  tobacco, 
and  had  it  stored  and  marked  as  belongiiur  to 
plaintiffs,  and  drew  on  plaintiffs  for  part  oiihe 
price,  and  forwarded  the  drafts  to  defendants, 
who  disubllnted  tbem,  and  placed  the  proceeds  to 
the  credit  of  D.,  who  was  in '  debt  to  them.  The 
pgrooeeds  were  used  by  D  in  paying  for  the  to- 
bacco. Defendants  knew  It  was  bought  forplain- 
tiflb.  Subsequently  D.  forwarded  from  L.  by 
railroad  21  hogsheads  of  tbe  tobacco  to  S.  & 
Co.  at  B.  for  shipment  by  steamer  to  plaintiffs, 
each  hogshead  being  marked  with  plaintiffs' 
mark,  which  mark  defendants  understood.  The 
Invoice  sent  to  plalutiffb  was  for  -9A  hogsheads, 
^bought  for  order,  account,  and  risk  of  plaintiffs. 
D.  gave  defendants  am  order  on  S.  &  Co.  for  the 
194  hogsheads,  with  draft  for  Italanoe  of  price. 

Siefendants  took  possession  under  the  order,  and 
eld  the  tobacco  as  security  for  D.  's  indebted- 
ness. In  an  action  for  conversion,  defendants 
offered  to  show  that  Bubsequently  to  their  dis- 
counting the  drafts  D.  had  pledged  the  tobacco  to 
them,  and  that  be  gave  tbe  order  to  them  in  p«r- 
auanoe  of  the  pledge.  Held  that,  whether  D.  was 
merely  an  agent  to  purchase  or  the  vendor,  Uie 
ownership  and  right  to  possession  vested  in- plain- 
tiffs, subject  only  to  D.  's  lien  for  the  balance  of 
price,  and  that  neither  a  pledge  by  D.,  nor  the 
order  given  by  him,  could  divest  that  ownership 
or  right  to  possession  In  favor  of  defendants,  hav- 
ing full  knowledge  of  plaintiffs'  claim. 

3.  Flaintiffe  tendered  to  defendants  tbe  amount 
due  on  tbe  tobacco  before  suit,  and  the  court  in- 
slmcted  the  jury,  if  they  found  for  plaintiffs,  to 
abate  that  amount.  Held,  that  whether  or  not 
the  instruction  erroneously  assumed  that  D.  was 
tbe  agent  of  plaintiffs  was  immaterial,  since  the 
result  must  have  been  the  same  whether  D.  was 
agent  or  vendor. 

8.  Defendants  asked  an  instmotion  which 
teauired  the  jury  to  find  that  plaintiffs  had  "a 
right  to  tbe  Ibamedlate  possession  of  tbe  iden- 
tical 21  hogsheads, "  instead  of  submitting  hy- 
poxheticuUy  for  finding  by  them  the  facts  from 
which  that  conclusion  of  law  was  sought  to  be 
drawn.  Held,  tbe  instruction  was  properly  re- 
/ased. 

4,  Defendants  asked aninstmctlontbat  it  D., 
wMle  the  tobacco  was  in  his  control,  delivered 
it  to  defendants  as  collateral  security  for  his  debt 
to  them,  plaintiffs  could  not  acquire  a  right  to 


the  immediate  possession  without  the  consent  of 
defendants,  or  unless  plaintiffs  first  paid  defend- 
ants the  entire  amount  of  D.^s  indebtedness  to 
defendants.  HeW,  such  instruction  was  prop- 
erly refused. 

6.  Defendants  asked  an  instmotion  that  there 
was  no  legally  sufSoient  evidence  to  enable  the 
jury  to  find  that  jplainUfts  had  befpre  the  suit  a 
right  to  immediate  possession.  BeW>,  that  such 
instruction  was  properly  refused. 

Appeal  from  superior  court  of  Balti> 
more  city.    AfBrnied. 

Action  by  Meyer  &  Krose  against  Bic- 
ards,  Leftwlch  &  Co.  for  conversion  of  34 
hogsheads  of  tobacco.  Verdict  and  Judg- 
ment for  plaintiffs.    DefRndaats  appeal 

Argued  before  Alvsy,  C.  J.,  and  Bobin- 
soN,  Bryan,  iBYiNa,  Fowlkh,  and    Mo- 

iSBERBY,  JJ. 

Wm.  Iteiynolds,  for  appellants.  M.  B. 
Walter  and  L.P.MennlgbaaseD,  for  appel- 
lees. 

McShebby,  J»  The  appellees,  trading  as 
Meyer  &  Krose,  of  Bremen,  Germany, 
sued  the  appellants,  Blcards,  Leftwlch  & 
Co.,  of  Baltimore,  in  trover  to.,recover  the 
value  of  25  hogsheads  of  tobacco,  wbioh 
the  appellees  alleged  the  appellants  had 
converted  to  their  own  use.  Meyer  & 
Krose,  who  were  dealers  In  leaf  tobacco, 
gave  to  Mr.  Driver,  of  Lynchburg,.  Va., 
with  whom  they  had  had  previous  busi- 
ness transactions,  an  order  to  buy  for 
them  25  hogsheads  of  a  particular  brand 
of  tobacco  called  "Oblong,"  limiting  tbe 
price  to  5^  cents  a  pound,  packed  in  hog^s- 
beads,  and  delivered  at  the  railroad  depot 
in  Lynchburg.  Prior  to  the  receipt  of  this 
order.  Driver  bad  been  advised  by  hia 
agent  In  Bremen  that  he  would  likely  get 
it,  and  he .  at  once  began  to  buy  for  tbe 
purpose, of  filling  It.  In  February,  1890, 
when  the  order  was  cabled  bim,  he  bad 
purchased  some  of  this  brand,  and  bad  it 
stored  and  marked  in  a  particular  way, 
to  identity  it  as  belonging  to  Meyer  & 
Krose.  On  the  day  following  tbe  receipt 
of  the  order,  he  drew  on  the  appellees  for 
3,000  marks,  part  of  tbe  price  of  the  to- 
bacco, forwarded  tbe  draft  to  the  appel- 
lants, with  whom  he  had  been  formerly  as- 
sociated In  business,  and  drew  upon  them 
for  9500  against  the  Bremen  draft.  Tbe 
appellan  ts  indorsed  the  draft  on  Meyer  & 
Krose,  and  bad  it  discounted,  and  placed 
tbe  proceeds  to  the  credit  of  Driver,  who 
was  then  in  debt  to  them.  Meyer  &  Krose 
paid  the  draft  at  maturity.  On  March 
7th,  Driver  again  drew  on  the  appellees 
for  3,000  marks  additional,  and  this  draft 
was  discounted  by  tbe  appellants,  as  the 
former  one  had  been,  and  was  paid  by 
Meyer  &  Krose  at  maturity.  Tbe  aggre- 
gate amount  of  the  two  drafts,  red  need  to 
United  States  money,  was  91,408,  and  this 
was  used,  according  to  Driver's  testimony, 
which  was  not  contradicted  in  this  par- 
ticular, in  paying  for  the  tobacco  bought 
by  him  for  Meyer  &  Krose.  There  was 
evidence  showing  that  the  appellants 
were  aware  that  the  tobacco  bought  with 
the  proceeds  ot  these  drafts  was  bought 
for  Meyer  &  Krose.  Owing  to  the  scarcity 
olthe  crop,  there  was  some  delay  on  the 
part  of  Driver  in  filling  tbe  order.  On 
May  22d  lirlver  forwarded  13  hogsheads  of 
tbe  tobacco,  and  on  the  29th  11  more,. by 
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tbe  Richmond  &  Danville  Railroad,  to  A. 
Schumacher  &  Co.,  Bremen  pier,  Locast 
point,  Baltimore,  for  ablpment  by  steamer 
to  Bremen.  Each  hogshead  was  marked 
with  the  letter  "K"  within  a  diamond, 
and  tbe  letter  "B"  toUowing,  to  indicate 
that  it  was  Intended  (or  Meyer  &  Krose, 
Bremen,  which  mark  the  appellants  (nlly 
underBtood.  The  invoice  sent  to  tbe  ap- 
pellees was  for  24  hogsheads  Virginia  to- 
bacco., "bought  for  order,  account,  and 
risk  of  Meyer  &  Krose,  Bremen."  Dri- 
ver gave  tbe  appellantB  an  order  on  A. 
Schumacher  &  Co.  (or  the  24  hogsheads, 
and  directed  Schumacher  &  Co.  to  make 
out  tbe  ocean  bill  o(  lading  in  the  name 
-ot  the  appellants  as  shippers,  to  avoid 
delay  in  forwarding,  and  to  enable  the 
appellantB  tu  attach  the  bill  o{  lading  to 
tbe  dra(t  on  Meyer  &  Krose  (or  the  bal- 
ance due  on  the  tobacco.  When  tbis  or- 
der was  given  by  Driver  to  tbe  appellants 
they  knew  tbe  24  hogsheads,  of  which  13 
bad  then  been  consigned,  as  Just  stated, 
to  A.  Schumacher  &  Co.,  were  intend<»d  (or 
Meyer  &  Krose,  and  that  Meyer  &  Krose 
had  pal«l,  through  the  two  drafts  hereto- 
fore referred  to,  the  whole  price  of  the  to- 
bacco except  $225,  which  latter  sum  was 
still  due  by  them.  Under  the  order  from 
Driver  the  appellants  took  posseBsion  o( 
the  tobacco,  and  held  it  as  tbe  property 
of  Driver,  as  security  for  the  account  cur- 
rent due  by  Driver  to  them.  Upon  their 
refuRal  to  deliver  it  to  tbe  appellees  this 
action  was  brought,  and  a  verdict  was 
rendered  and  a  judgment  was  entered  in 
favor  of  tbe  appellees  for  the  value  of  tbe 
tobacco,  less  the  amount  due  on  it  by 
Meyer  &  Krose.  The  appellants  offered 
evidence  during  the  progress  of  the  trial 
tending  to  uhow  that  Driver  bad  pledged 
this  tobacco  to  them  in  April,  and  that 
he  gave  tbe  order  to  A.  Schumacher  &  Co. 
in  pursuance  of  that  pledge,  and  not  for 
tbe  purpose  testified  to  by  Driver. 

It  is  perfectly  obvious  that  the  right  of 
the  appellants  to  the  possession  of  the 
tobacco  in  question,  if  they  have  any 
right  to  It  at  all,  must  luive  been  derived 
by  them  from  Driver,  either  by  -virtue  Of 
the  pledge  of  It,  or  under  the  order  to  A. 
Schumacher  &  Co.,  directing  its  delivery 
to  them.  If  Driver  was  merely  an  agent, 
intrusted  with  an  order  to  purchase,  and 
If  he  did  purchase  the  tobacco  with  tlie 
money  of  the  appellees  for  the  purpose  of 
filling  that  order,  the  tobacco  belonged 
to  Meyer  &  Krose,  and  not  to  Driver; 
and  it  needs  neithor  argument  nor  tbe  ci- 
tation of  authorities  to  show  that  he  had 
no  power  to  pledge  it  (or  the  payment  o( 
bis  own  debt,  beyond  theextent  of  his  lien 
upon  it.  He  did  not  have  the  tobacco  In 
stock,  but  be  bougbt  It ;  and  he  bought  it 
not  (or  himself,  and  not  to  sell  agalti  in 
the  market,  but  to  fill  a  specific  order; 
and  he  paid  for  It  with  the  funds  of  his 
principal.  As  he  purchased  It,  he  set  it 
apart  and  marked  it;  and,  when  packed, 
he  itlaced  another  mark  upon  tbe  pack- 
ages, which  both  he  and  the  appellants 
knew  was  designed  to  indicate  that  Mey- 
er &  Krose  were  the  owners;  and  the  in- 
voice which  he  forwarded  plainly  eX' 
pressed  that  the  tobacco  was  bought  for 
the  order,  account,  and  risk  of  the  appel- 


lees. But  this  la  not  all.  Tbe  appellants 
knew  tbe  money  was  obtained  from  Mey- 
er &  Krose  for  tbe  purpose  of  buying  this 
tobacco,  because  the  two  drafts,  aggregat- 
ing 6,000  marks, drawn  by  Drlveron  Meyer 
&  Krose,  passed  through  the  hands  of  the 
appellants,  and  they  knew  perfectly  well 
what  use  Driver  was  making .  of  the 
money.  At  the  very  time  they  secured 
the  pledge  of  tbe  tobacco  from  Driver 
they  knew  he  had  set  It  apart  and  marked 
it  as  the  property  of  Meyer  &  Krose.  And 
when  they  procured  tbe  order  on  Schu- 
macher &  Co.,  they  were  informed  the  to- 
bacco had  been  forwarded  by  rail  from 
Lynchburg  for  shipment  by  steamer  from 
Baltimore  to  Meyer  &  Krose.  With  full 
knowledge,  therefore,  that  Driver  did  not 
own  or  even  claim  to  own  the  tobacco, 
and  that  Meyer  &  Krose  had  paid  for  it, 
except  a  small  balance  of  $225,  they  got 
possession  of  it,  and  now  undertake  to 
hold  it  as  security  for  Driver's  debt  to 
themselves.  As  Driver  could  not  pledge 
what  was  not  his,  and  as  the  appellants 
do  not  and  cannot  claim  as  bona  Sde  as- 
signees of  the  bills  of  lading  without  no- 
tice, they  are  in  no  position  to  assert  in 
themselves  either  an  absolute  or  a  quali- 
£ed  ownership  of  the  tobacco,  or  a  right 
to  the  possession  thereof,  against  the  real 
owner,  further  than  to  tbe  extent  of  tbe 
balance  due  to  Driver  by  Meyer  &  Krose. 
Whether  Driver  be  regarded  as  the  mere 
agent  of  Meyer  &  Krose  or  as  vendor  is 
not  material,  because,  in  either  event,  the 
ownership  and  tbe  right  tu  tbe  possession 
of  the  tobacco,  as  a  legal  consequence 
from  the  facts  disclosed  in  tbe  record  and 
already  stated,  vested  in  tbe  appellees,  sub- 
ject only  to  Driver's  lien  for  the  f225  re- 
maining unpaid;  and  no  act  that  Driver 
did,  either  with  respect  to  pledging  the 
tobacco  or  giving  the  appellants  an  order 
on  Schumacher  &  Co.,  could  operate  to  di- 
vest that  ownership  or  right  of  posses- 
sion in  favor  of  parties  having  full  notice 
of  the  claims  of  Meyer  &  Krose.  This  is 
substantially  the  effect  of  tbe  instruction 
given  by  the  court  to  the  Jury.  The 
amount  due  on  the  tobacco  was  tendered 
by  the  appellees  to  the  appellants  before 
the  suit  was  brought,  and  the  instrnction 
directed  the  Jury,  If  they  found  for  the 
plaintiffs,  to  abate  that  amount  from  tbe 
value  of  the  tobacco.  The  only  objection 
urged  against  this  instruction  is  that  it 
erroneously  assumed  that  Driver  was 
the  agent  of  Meyer  &  Krose.  But,  if  this 
was  an  erroneous  assumption,  (and  we 
think  it  was  not,)  it  did  not  prejudice  the 
appellants  in  tbe  least:  the  result,  taking 
the  facts  hypothetlcally  stated  In  the  in- 
struction to  be  true,  must  have  been  the 
same  whether  Driver  was  agent  or 
vendor. 

The  first  prayer  presented  by  the  appel- 
lants waa  properlyrejected.becauseit  sub- 
mitted a  question  of  law  to  be  found  by 
tbe  jury.  It  required  the  Jury  to  find 
that  the  plalntlffii  had  "a  right  to  the  Im- 
mediate possession  of  the  identical  24 
hogsliends  of  tobacco,"  instead  of  sub- 
mitting hypothetically,  for  finding  by 
them,  the  tacts  from  which  that  conclu- 
sion of  law  was  sought  to  be  drawn. 
Tbe  second  pmyer  of  the  appellants  was 
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eqaaHy  faalty.  It  asked  the  coart  to  say 
to  the  jury  that  il  Driver,  while  the  hogs- 
heads  of  tobacco  were  in  his  posfieBsion 
or  under  his  control,  delivered  them  to  the 
appellants  as  collateral  security  lor  his 
debt  to  them,  then  the  appellees  could  not 
acquire  a  right  to  the  immediate  posses* 
sion  of  the  tobacco  without  the  consent 
of  the  appellants,  or  unless  the  appellees 
first  paid  to  the  appellants  the  entire 
amount  of  Driver's  indebtedness  to  Blc- 
ards,  Leftwich  &  Co.  This  prayer  entirely 
ignored  all  the  evidence  tending  to  show, 
and  in  fact  showing,  that  the  appellants 
had  full  knowledge  that  Meyer  &  Krose 
were  the  owners,  or  claimed  to  be  the 
owners,  of  the  tobacco ;  and  it  permitted 
the  appellants  to  hold  the  property  as 
security  for  Driver's  debt  to  them,  not- 
withstanding the  jury  might  believe  from 
the  evidence  that  the  appellants  acquired 
possession  of  the  tobacco  by  fraud.  It 
denied  the  right  of  Meyer  &  Krose  to  re- 
cover  If  Driver  delivered  the  tobacco  to 
the  appellants  as  collateral  security  for 
Driver's  own  debt  to  them,  no  luatter 
how  wrongful  bis  act  was  in  so  delivering 
it,  and  no  matter  how  fraudulent  their 
conduct  was  in  receiving  it.  In  effect  it 
declared  that  Meyer  &  Krose  had  no  right 
to  the  possession  of  the  tobacco  if  Driver 
had  pledged  it  to  the  appellants,  even 
though  that  pledge  had  been  fraudulently 
made,  and  had  been  accepted  in  equally 
bad  faith.  The  third  prayer  asked  the 
court  to  say  there  was  no  legally  eufflcient 
evidence  to  enable  the  Jury  to  find  that 
the  appellees  had,  b>jtore  the  institution  of 
the  suit,  a  light  to  the  immediate  posses- 
sion of  the  tobacco.  Apart  from  other 
criticisms  to  which  the  prayer  is  open,  it 
is  sufficient  to  observe  that  there  was. 
In  our  opinion,  quite  enough  evidence  in 
the  cause  to  establish  the  right  of  the  ap ' 
pellees  to  the  possession  of  the  tobacco ; 
aud  the  prayer  was  consequently  properly 
rejected.  As  we  find  noerrors  in  the  rulings 
excepted  to,  the  judgment  will  be  affirmed, 
with  costs  in  this  court  and  in  the  court 
below. 


Johnson  v.  Turner  et  ox. 
(Court  of  Appeals  of  Maryland.    Nov.  18, 1891.) 
Adverse  Possession —  Evidence — Instbuctionb. 

1.  In  ejectment  against  a  husband  and  wife 
plaintiff  olaimed  the  land  ander  a  sheriff's  deed 
given  on  the  sale  of  the  land  under  execution,  is- 
sued on  a  judgment  against  the  husband.  The 
defendants  had  no  "paper  title"  to  the  land,  but 
the  plaintiff's  evidence  tended  to  prove  that  prior 
to  the  sheriff's  sale  the  title  was  in  the  husband 
by  prescription.  The  defendants  claimed  that 
the  title  was  in  the  wife  by  purchase.  Held  that, 
as  the  plaintiff's  title  depended  wholly  upon  the 
husband's  title  hy  prescription,  the  court  prop- 
erly instructed  the  jury  tliat  if  they  found  that 
the  husband  and  his  family  "occupied,  used,  and 
held  actual,  continuous,  adverse,  and  exclusive 
possession  since  1859"  under  a  claim  of  title  in 
the  husband,  the  plaintiff  could  recover. 

2.  Since,  in  such  case,  the  plaintiff's  title  is 
wholly  dependent  upon  the  husband's  title  by 
prescription,  he  cannot  recover,  where  the  hus- 
band  occupied  the  land  not  undor  claim  of  title 
in  himself,  but  in  right  of  his  wife,  who  had  pur- 
ohasett  the  property. 

8.  In  such  action  evidence  of  a  surveyor  as  to 
"who  paid  for  a  survey  of  the  land"  in  question 


many  years  before  is  Inadmissible,  for  It  would 
not  show  an  act  indicative  of  ownership. 

4.  Evidence  as  to  "who  was  generally  con> 
sidered  and  reputed  the  ownet  of  tBe  laud ''is  in- 
admissible. 

6.  Where  the  instructions  given  are  correct, 
and  cover  the  whole  case,  the  rejection  of  the 
plaintiff's  prayers  furnishes  no  grounds  for  re- 
versing the  judgment  of  the  lower  court. 

Appeal  from  circuit  court,  Anne  Arun- 
del county.    Affirmed. 

Action  of  ejectment  by  Baker  Johnson 
against  William  B.  and  Louisa  S.  Turner. 
There  was  verdict  for  the  defendants,  and 
from  a  judgment  thereon  the  plaintiff  ap- 
peals. 

Argued  before  Alvet,  C.  J.,  and  Bryan, 
Miller,  Irvinq,  Fowler,  and  McSherry, 
J  J. 

Edward  C.  G&ntt  and  R.  M.  Darall,  for 
appellant.  James  Revell,  John  Ireland, 
and  R.  B.  TIppett,  for  appellees. 

McSherrt,  J.  This  is  an  action  of  efect- 
ment  in  which  the  appellant,  who  was 
plaintiff  below,  claims  title  to  the  land  de- 
scribed in  the  declaration  under  a  deed  to 
him  from  the  sheriff  of  Anue  Arundel  coun- 
ty. The  deed  purports  to  convey  all  the 
estate  of  William  B.  Turner,  one  of  the 
appellees,  in  and  to  the  property  in  con- 
troversy. It  appears  by  the  record  that 
some  time  between  1853  and  1859  the  ap- 
pellees, who  are  husband  and  wife,  and 
who  were  the  defendants  below,  entered 
upon  the  land  in  question,  where  they 
have  continued  to  reside  ever  since,  but 
neither  of  them  has  ever  had  any  paper 
title  to  the  property ;  that  under  an  exe- 
cution issued  on  a  judgment  recovered  by 
the  appellant  against  William  B.  Turner 
the  land  was  levied  on  and  sold  by  the 
sheritr  to  the  appellant,  to  whom  it  was 
subsequently  conveyed.  Tu  the  declara- 
tion, which  Is  in  the  usual  form,  the  de- 
fendants pleaded— Fifrat,  not  guilty;  and, 
secondly,  that  the  land  had  been  pur- 
chased by  the  defendant  Louisa  8.  Turner, 
the  wife,  in  1863,  with  her  own  money, 
and  that  she  bad  occupied,  used,  and 
possessed  it  ever  since  then,  though  she 
had  never  received  a  deed  therefor  from 
the  vendor.  Issue  was  joined  on  the  first 
plea  and  upon  a  traverse  of  the  second. 
At  the  trial  the  plaintiff  offered  evidence 
tending  to  show  that  prior  to  the  sale  by 
the  sheriff  under  the  execution  alluded  to 
William  B.  Turner  was  iu  possession  of 
the  property ;  that  he  had  be«»i  In  unln-  . 
terrupted  possession  thereof  for  more  ■ 
than  20  years,  and  had  performed  many 
acts  of  ownership,  and  had  asserted  title 
in  himself.  Of  course,  the  object  of  this 
evidence  was  to  establish  a  title  by  pre- 
scription in  William  B.  Turner,  which 
title,  if  established,  the  plaintiff  claimed 
he  had  acquired  under  the  conveyance 
from  the  sheriff.  On  the  other  hand,  the 
defendant  Louisa  S.Turner  claimed  titlein 
herself  by  purchase  and  prescription,  and  to 
sustain  her  theory  adduced  evidence  tend- 
ing to  show  that  she  had  boupht  the  land 
from  the  Farmers'  Bank  of  Maryland,  had 
paid  the  first  payment,  and  had  occupied 
and  possessed  the  premises  under  claim  of 
title  in  herself  for  more  than  80  years. 
Obviously  the  plaintiff  could  recover  only 
by  showing  that  William  B.  Turner  had 
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had  title  to  the  property,  benanae  Turn- 
er's title  l8  the  one,  and  the  only  one, 
^hich  the  plaintiff  made  any  claim  to, 
and  it  Ib  equally  obvious  tb^t  the  title  ot 
Turner,  if  be  possessed  any  at  aU,  was 
one  by  prescription,  because  it  is  not  pre- 
tended  be  had  ever  had  any  other.  It  fol- 
lows, necessarily,  from  this  that  If  the 
title  was  In  Mrs,  Louisa  S.  Turner,  and 
not  In  her  husband,  the  plaintiff  could  not 
succeed  in  the  action,  because  the  convey- 
ance under  which  he  claimed  vested  In 
him  nothing  that  was  owned  by  Mrs. 
Turner.  The  conflicting  evidence  adduced 
to  sustain  these  contrary  theories  being 
all  before  the  ]ury,eacb  side  presented  sev- 
eral prayers  for  instrnctlon,  but  the  cir- 
cuit court  rejected  all,  and  in  lieu  thereof 
gave  two  instructions  of  its  own.  To  the 
granting  of  these  and  to  the  rejection  ot 
bis  prayers,  and  also  to  the  exclusion  of 
proffered  testimony,  the  plaintiff  except- 
ed, and,  tbe  vei-dlct  and  judgment  being 
against  him,  he  has  taken  this  appeal. 

The  first  ot  the  instructions  given  by  tbe 
court  told  tbe  jury,  in  substance,  that  if 
they  should  end  from  the  evidence  that 
William  B.  Turner  and  his  wifeand  family 
entered  upon  and  took  possession  of  the 
lauds,  and  that  he  "occupied,  used,  and 
held  actual,  continuous,  adverse,  and  ex- 
clusive possession  thereof  since  18^9  un- 
der a  claim  of  title  in  himself  to  said 
land,"  then  the  plaintiff  was  entitled  to 
recover.  Thesecond  Instruction  presented 
the  opposite  view  of  the  case,  and  told  tbe 
Jury  that  if  they  found  that  William  B. 
Turner  went  upon  the  land  between  1863 
and  1859,  and  has  ever  since  lived  opou 
it  and  occupied  it  with  his  family,  the 
plalntitfiB  not  entitled  to  recover  if  the 
jury  should  further  Bnd  that  he  lived  upon 
and  occupied  the  same  not  under  a  claim 
of  title  in  himBelf,  but  under  the  claim 
that  his  wife,  Louisa  S.  Turner,  had  pur- 
chased the  ,6ame,  and  hud  the  right  to 
hold,  occupy,  and  possess  the  sanje  under 
and  by  virtue  of  said  purchat>e.  These 
two  instructions  covered  the  whole  law 
ot  the  case,  and  clearly,  succinctly,  and 
intelligently  placed  before  the  jury  all  the 
legal  principles  necessary  for  their  guid- 
ance in  dealing  with  the  facts  in  evidence. 
The  plaintiff  could  only  recover  on  the 
strength  of  his  own  title.  Hte  title  de- 
pended wholly  upon  Turner's,  and  Turn- 
er's depended  entirely  upon  prescription. 
Prescription,  to  be  available,  must  be  es- 
tablisbed  by  an  actual,  continuous,  ad- 
verse, and  exclusive  possession  under  a 
claim  of  title  for  at  least  20  years.  Wheth- 
er Turner's  possession  was  of  that  nature, 
that  is,  whether  it  was  made  up  of  these 
characteristics,  was  a  question  of  fact  to 
be  found  by  the  jury  from  the  evidence, 
and  the  instniction  correctly  left  that 
question  to  them.  What  constitutes  a 
possession  snfSclent  to  presuppose  a  grant 
Is  a  quoation  of  law ;  but,  whether  the  req- 
uisite circumstances  in  reality  exist  or 
not,  is  a  question  of  fact  for  the  Jury. 
The  instruction  gave  the  correct  legal  deft- 
nltlon  of  adverse  possession,  and  submit- 
ted to  the  jury  tbe  finding  of  the  facts  re- 
lied on  to  establish  that  possession.  On 
the  other  hand,  if  Turner's  occupancy  was 
not  under  a  claim  ot  title  In  himself,  but 


was  under  the  claim  that  his  wife  had  pur- 
chased the  property,  and  had  the  right 
to  hold  it,  an  essentfal' element  to  make 
up  a  prescriptive  title  in  him   was  want- 
ing; and,  whether  title  to  the  wife   was 
proved    or  not,  title  by  prescription    in 
the  husband  was  certainly  defeated  if  tbe 
Jury  gave  credit  to  the  testimony  adduced 
by  the  defendants.    In  other  words,  where 
the  person  in  possession  asserts  during 
his  occupancy  by  words  or  nets  that  he 
makes  no  claim   to  the  land,  but  that  he 
holds  It  in  right  ot  another,  his  possession 
thereof  cannot  of  Itself  create  In  him,  in 
spite  of  his  contrary  declarations  or  con- 
duct, a  title  which  he  himself  expressly  re- 
podiates.    It  Is  not  material  whether  the 
facts  proved  showed  a  title  in  Mrs.  Turn- 
er, or  whether  they  were  legally  sufficient 
to  establish  a  title  in    h6r;  still   if  they 
showed  that  William  B.  Turner  had  no 
title   by  prescription  the  plaintiff's  case 
was  necessarily  at  an  end.  It  mattered  not 
in  whom  the  title  really  was,  it  it  was  not 
in  Turner  when  thesherlft  made  the  levy 
and  sale.    It  is  a  mistake  to  suppose  the 
wife  is    setting   up    title  by  prescription 
against  her  husband.    Tbe  tact  is  both  he 
and  she  are  assercing  title  in  her  against 
the  claims  ot  a  stranger.    The  legal  prop- 
ositions which  the  two  Instructions  em- 
bodied were  manifestly   correct,  and,  as 
they  fully  covered  the  whole  case,  the  re- 
jection of  all  the  appellant's  prayers  fur- 
nishes no  ground  for  disturbing  tbe  Judg- 
ment, even  bad  those  prayers  been  free 
from  detects.  '  The   first   exception    was 
taken  to  the  refusal  ot  the  court  to  allow 
tbe  plaintiff  to  show  who  paid  the  ex- 
penses of  a  survey  of  the  land  In  question 
many  years  ago.    This  ruling  was  right. 
The  proposed    evidence  was   too  incon- 
clusive to  be  submitted  to  tbe  jury.    It  did 
not  tend  to  prove   an  act  indicative  of 
ownership,  and  it  was  accompanied  by 
no  offer  showing  its  relevancy.    The  sec- 
ond exception  was  reserved  to  the  ruling 
of  the  court  in  not  allowing  a  witness'  to 
bea^ked"who  was  generally  considered 
or  reputed  to  be  the  owner  of  the  land. " 
Title  to  land  cannot  be  proved  by  rumor 
or  by  the  opinions  ot  persons  living  in  tbe 
vicinity.    Facts  may  be  proved,  but  their 
legal   effect  is   to  be  determined  by  the 
court,  and  not   by    tbe  public.    Finding 
no  errors  In  the  rulings  excepted  to.  and 
being  ot  opinion  that  the  law  of  the  case 
was  fairly  and  fully  given  to  the  j,ury  by 
the  court's  instructions,  tbe  judgment  ap- 
pealed from  will  be  affirmed.    .Tndgment 
aJSirmed,  with  costs  in  this  court  and  lo 
the  court  below. 


(74  Md.  «n> 

Horsey  v.  Knowleb. 

(Court  0/  Appeals  of  Maryland.    Nov.  12, 1891.  > 

EzEanTioM— Levy— Invalid  Saus— Titl*  of 

PURCHASBB. 

t.  A  levy  of  a  fi.  fa.  was  void  when  the  offi- 
cer merely  made  a  schedule  of  the  goods  from 
his  own  knowledge,  and  the  ureditor's  descrip- 
tion of  them,  and  did  not  bob  or  take  possession 
of  them,  or  serve  the  writ  upon  the  Jadgment 
debtor. 

2.  A  sale  under  an  ezecntlon  Is  void,  if  made 
after  the  lodgment  debtor  has  removed  the  goods 
from  the  state. 
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8.  A  puichaser  of  suoli  goods  has  no  title 
thereto  in  Maryland,  although  the  levy  and  aale 
were  made  in  another  state,  in  the  absenoe  of 
proof  that  they  were  regular,  under  some  speolal 
law  or  praotioe  of  such  state. 

Appeal  from  circuit  court,  Wicomico 
county. 

Beplevin  by  Nathaniel  Horsey  against 
'WlUiain  J.  Knowlea.  From  a  Judgment 
tor  plaintilt,  defendant  appeals.    Affirmed. 

Argued  before  Alvey.C.  J.,  and  Milleb, 
Brtan,  McShebbt,  Fowlbb,  and  Bbibcoe, 
JJ. 

James  E.  Ellegood,  for  appellant.  E. 
Stanley  Toautiu,  for  appellee. 

Altet,  C.  J.  This  was  an  action  of  re> 
plerln  brought  by  the  appellant  against 
the  appellee  for  one  horse,  one  mare,  one 
colt,  three  cows,  one  calf,  and  one  horse 
cart  and  harness,  alleged  to  be  the  prop- 
erty, of  the  plaintiff,  and  tn  have  been  un  - 
lawfully  taken  and  detained  by  the  defend- 
ant. The  pleas  were  (1 )  that  the  defend- 
ant did  not  take  or  unlawfnlly  detain  the 
goods  and  chattels  sued  for;  (2>  that  the 
goods  and  chattels  sued  for  were  the 
goods  and  chattels  of  the  defendant;  and 
(3)  that  the  said  goods  and  chattels  were 
the  property  of  one  Priacllla  E.  Knowles. 
Issues  were  joined  on  these  pleas,  and  the 
case  was  tried  by  the  court  without  the 
aid  of  a  jury,  and,  the  finding  and  indg- 
meiit  being  for  the  defendant,  the  plaintiff 
has  appealed.  We  perceive  no  ground  for 
disturbing  the  judgment  of  the  court  be- 
low. According  to  the  well-eettled  law  of 
this  state,  the  allegation  of  the  wrongful 
taking  is  Immaterial,  and  merely  flcti- 
tiona,  in  an  action  of  replevin,  like  the 
present,  and  need  not  be  proved ;  but  the 
possession  of  the  defendant,  admitted  by 
instituting  the  suit  against  him,  was 
prima  facie  evidence  of  ownership,  and 
the  plea  denying  the  unlawful  detention, 
and  the  plea  of  property  In  the  defendant, 
or  in  a  third  person,  threw  the  whole  bnr- 
den  of  proof  upon  the  plaintiff,  who  al- 
lied the  property  to  be  in  himself.  Cnllum 
V.  Bevans,  e  Har.  &  J.  468,  471.  He  could, 
therefore,  only  recover  upon  showing  the 
right  of  property  or  the  right  of  immediate 
possession,  as  against  the  defendant,  to  be 
In  himself,  (Iron  Co.  v.  Tilghman,  IS  Md. 
74,)  and  this  he  has  utterly  failed  to  do. 
TheplatntlS  claims  to  have  been  a  creditor 
of  the  defendant,  and  to  have  obtained  a 
judgment  against  the  latter  in  the  state 
of  Delaware,  rendered  by  a  justice  of  the 
peace  of  that  state,  and  under  an  execu- 
tion issued  upon  that  judgment  he  claims 
to  have  purchased  the  property  in  contro- 
versy. The  bill  of  exception  states  that 
the  law  of  Delaware  was  offered  in  evi- 
dence to  prove  the  jurisdiction  of  the  jus- 
tice, but  the  law  Itself  is  not  set  ont. 
That,  however,  is  not  material,  in  the 
view  we  have  of  this  case.  It  apt>eara 
that  a  Serl  facias  was  issued  upon  the 
judgment,  ajid  placed  in  the  hands  of  a 
constable  for  execution;  and  Instead  of 
a  copy,  proved  to  be  a  true  copy,  of  the 
whole  proceeding,  including  the  judgment, 
the  magistrate  and  constable  were  pro- 
duced in  person,  with  the  original  execu- 
tion, and  the  schedule  of  the  property,  and 
T.22A.no.24— 70 


appraisement  thereof,  alleged  to  have 
been  levied  ou  under  the  execution ;  and, 
as  the  only  questions  presented  are  as  to 
whether  the  allied  levy  upon  and  sale  of 
the  property  sued  for  were  valid,  the  pro- 
ceeding under  the  execution  should  be  de- 
scribed as  recited  by  the  constable,  a  wit- 
ness produced  by  the  plaintiff.  He  testi- 
fied that,  on  the  day  the  execution  came 
into  his  hands,  he  made  the  schedule  of 
the  property  by  simply  naming  the  things 
that  he  knew  the  defendant  possessed, 
and  which  were  named  to  him  by  the 
plaintiff;  but  that  he  did  not  see  the 
things  he  scheduled  hnd  appraised,  and 
did  not  take  them  into  possesslcA,  and 
never  saw  any  of  the  animals  replevied, 
except  one  of  the  horses,  which,  after  the 
levy  was  made,  he  saw  in  the  town  of 
Laurel.  He  further  testified  that  he  never 
served  the  writ  of  execution  on  Che 
defendant,  but  that  he  left  a  notice  of  the 
sale  at  his  house  with  his  daughter;  that 
when  he  made  the  sale  none  of  the  ani- 
mals nor  the  cart  and  harness  mentioned 
In  the  declaration  were  present  or  risible, 
nor  under  his  control,  as  they  had  before 
the  sale  been  taken  into  Maryland,  to 
which  state  the  defendant  bad  moved; 
that  the  plalntlR  in  thiH  suit,  at  the  sale 
of  the  property,  became  the  purchaser 
thereof,  but  that  he,  the  witness,  had  not 
delivered  it,  as  he  bad  not  the  possession 
of  it;  and  that  he  had  made  no  return  of 
the  writ  or  of  the  sale  made  thereunder. 
It  was  further  proved  that  the  property 
sued  for  In  this  action  was  part  of  the 
property  scheduled  and  appraised  by  the 
constable  at  the  time  of  making  the  sup- 
posed levy.  But  there  was  no  evidence 
offered  to  show  that  such  levy  and  sale 
were  in  accordance  with  any  special  law 
or  practice  of  the  state  of  Delaware. 

On  this  state  of  case,  the  plaintiff  in- 
voked the  court  to  declare  that  it  was  not 
competent  to  question  the  regularity  of 
the  proceeding's  under  which  he  claimed 
title  to  the  property  sued  for;  that,  not- 
withstanding the  property  was  In  Mary- 
land when  the  sale  thereof  was  made  by 
the  constable,  that  fact  could  not  be  relied 
on  to  defeat  the  plaintiff's  title;  and  that, 
under  the  law  and  the  evidence,  the  plain- 
tiff was  entitled  to  recover.  These  propo- 
sitions were  rejected  by  the  court,  and  in 
so  mling  we  thinlc  the  court  was  clearly 
right.  As  to  what  constitutes  a  valid  levy 
of  an  execution  on  personal  property,  as 
against  the  jutlgment  debtor  himself, 
would  seem  to  be  a  subject  of  some  diver- 
sity of  decision.  But  all  the  cases  seem 
to  agree  in  holding  that  it  Is  not  sufficient 
that  theofflcer  merely  makes  an  Inventory 
of  the  property,  and  indorses  the  levy  upon 
his  writ,  without  the  presence  or  view  of 
the  pnjperty.  He  must  have  the  property 
in  view,  and  where  he  can  exercise  control 
over  it,  (Waters  v.  Duvall,  11  Gill  &  J.  48, 
49;)  and  especially  Is  this  required  where, 
by  the  law,  it  is  made  his  duty  to  appraise 
the  property.  In  order  to  avoid  an  excess- 
ive selxnre,  or  to  assure  himself  of  the 
sufficiency  of  the  levy  to  satisfy  the  execu- 
tion. It  is  said  to  be  sufficient  that  hav- 
ing the  property  within  his  view,  and 
where  he  can  control  it,  he  does  profess  to 
levy  upon  a&d  to  assume  control  of  the 
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property  by  virtue  of  the  execution,  and 
with  the  avowed  purpose  of  holding  the 
property  to  answer  the  exigencies  of  the 
writ.  Froem.  Ex'ns,  §  260,  and  cases  there 
cited.  See,  also,  7  Amer.  &  Eng.  Enc. 
Law,  148,  and  the  cases  there  collected. 
And  it  has  been  held  that  where  an  nfflcer 
goes  to  the  debtor's  property,  or  to  the 
debtor  himself,  for  the  purpose  of  making 
a  levy,  and  the  debtor  furnishes  a  list  of 
the  property  to  be  talcen  in  execution,  or 
by  any  other  act  assents  to  the  levy  as 
having  been  legally  made,  he  will  not 
thereafter  be  beard  to  object  that  there 
was  Some  omission  or  Informality  in  the 
levy  as  made  by  the  officer.  Id.  And, 
when  a  valid  levy  has  been  made  upon 
personal  property,  the  effect  of  it  is  to  take 
the  right  of  possession  from  the  judgment 
debtor,  and  vest  it  in  the  officer,  with  the 
right  to  maintain  any  action  that  may  be 
necessary  lor  the  protection  of  such  pos- 
session or  possessory  right  during  the 
time  that  the  execution  remains  In  force 
and  unsatisfied,  fieatt^'  v.  Chapline,  2 
Har.  &  J.  7.  10,  19,  20;  Dezeii  v.  Odell,  8 
Hill,  215;  Howland  v.Wllietts.  9  N.  Y.  173. 
•Such  levy  places  the  property  in  custodla. 
legls;  but,  if  the  levy  be  in  all  other  re- 
spects perfect,  it  will  not  be  invalidated 
by  leaving  the  property  seized  with  the 
judgment  debtor.  Frecm.  Ex'ns,  §  261. 
But  here  the  attempted  levy  and  appraise- 
ment were  made,  not  only  without  the 
view  or  presence  of  the  property,  but  In 
the  absence  and  without  the  knowledge 
of  the  execution  debtor;  and  it  Is  not 
pretended  that  he  ever  subsequently  ac- 
quiesced in  or  assented  to  the  levy  as 
made,  and  he  Is  therefore  in  no  manner 
estopped  to  question  its  vnlidlty.  It  is 
clear  the  attempted  levy  was  not  merely 
irregular,  but  was  wholly  void  and  with- 
out effect.  But,  it  the  levy  had  been  valid, 
the  subsequent  sale  of  the  property  to  the 
present  plaintiff,  the  execution  creditor, 
was  clearly  void.  The  sale  was  made 
w^ithout  the  presence  of  the  property,  and 
when  it  was  in  the  possession  of  the  de- 
fendant here  in  the  state  of  Maryland. 
Bidders  had  no  opportunity  of  seeing  or 
«8timatirig  its  value.  Mr.  Freeman,  in 
his  work  on  Executions,  (section  290,) 
states  the  law  to  be  that  sales  of  personal 
property  by  the  ofScer  must  always  take 
place  at  or  near  the  place  wheresuch  prop- 
erty is.  Sales  of  property  of  this  charac- 
ter, he  says,  "would  undoubtedly  result 
in  a  great  sacrifice  to  the  defendant,  unless 
it  can  be  seen  and  examined  by  the  bid- 
ders, and  can  be  delivered  to  the  pur- 
chasers on  the  day  of  sale.  Hence  the  law 
everywhere  requires  that  personal  prop- 
erty shall  not  be  sold  under  execution,  un- 
less it  is  either  present  at  the  place  of  the 
sale,  or  Is  so  near  thereto  that  it  can  be 
readily  examined  by  the  bidders."  And 
again  he  snys:  "A  sale  of  personal  prop- 
erty not  within  the  view  of  the  bidders 
may  be  vacated,  unless  its  presence  was 
waived  by  the  defendant.  If  neither  va- 
cated nor  waived,  it  is,  by  a  decided  pre- 
ponderance of  the  authorities,  declared  to 
be  void," — and  he  refers  to  a  large  number 
of  cases,  among  which  are  Linnendoll  v. 
Doe,  14  Johns.  222;  Sheldon  v.  Soper,  14 
Johns.  352;  Creason  v.  Stout,  17  Johns. 


IW;  Klopp  V.  Witmoyer,  43  Pa.  St.  219; 
Baker  v.  Casey,  19  Mich.  220.  The  juds- 
ment  must  be  afiSrmed. 


Hekoknhather  v.  Spielhan. 
(Court  of  Appeals  of  Maryland.    Nov.  12, 1881. ) 

MAI.IOIODS  PbOSBODTION— ACQDITTAI.  OV  Pl.ikIN- 

TiFF— Instbuctions— Pbobablb  Cadsb. 

1.  A  justice,  in  a  prosecatiOD  that  he  had  no 
jurisdiction  to  try,  instead  of  holding  the  accused 
for  the  grand  jury,  decided  that,  although  no 
wrong  was  "intended,  "  the  act  was  "wrong  and 
unlawful,"  and  disobarged  the  prisoner  upon  his 
paying  one  dollar  fine  and  costs,  and  "express- 
ing regret  for  wtiat  he  liad  done,  declaring  that 
be  intended  no  wrong,  and  asking  for  mercy. " 
Held,  in  an  action  for  malicious  prosecution,  that 
the  jury  should  have  been  instructed  that,  be- 
cause of  the  want  or  evidence  that  plaintiff  w^as 
acquitted,  their  verdict  should  be  for  defendant. 

8.  In  an  action  for  malicious  prosecution  by 
a  person  who  was  nut  acquitted,  the  correctness 
of  instructions  as  to  the  existence  or  want  of 
probable  cause  is  immaterial. 

Appeal  from  circuit  court,  Baltimore 
couuty. 

Action  for  malicious  prosecution  by 
Christian  Hergenrather  against  Conrad 
Splelman.  From  a  judgment  for  defend- 
ant, plaintiff  appeals.    AfSraied. 

Argued  before  Alvey,  C.J.,and  Miller, 
Bryan,  McSheuky,  Fowler,  BaiscoE,and 
Irving,  JJ. 

R.  S.  Boarman  and  W.  F.  Mitchell,  for 
appellant.  Wiliiam  S.  Keecii  and  Cliarles 
W.  Field,  lor  appellee. 

Irving,  J.  This  appeal  brings  up  for  re- 
view the  rulings  of  the  circuit  court  for 
Baltimore  county  in  a  suit  for  maliclons 
prosecution.  The  appellant  sued  the  ap- 
pellee for  maliciously  causing  his  arrest  up- 
on acharge  which  the  plaintiff  alleges  was 
false,  which  charge  the  justice  of  the  peace 
before  whom  he  was  carried  dismissed, 
the  declaration  alleges,  and  discharged  the 
appellant.  The  writ  which  was  issued  by 
the  justice  of  the  peace  professes  to  have 
been  issued  upon  the  information  and 
oath  of  Conrad  Spielman,  who  charges 
Christian  Hergenrather  with  unlawfully 
entering  the  premises  of  the  estate  of  Hen. 
ry  Hergenrather,  and  without  authority, 
and  unlawfully  taking  therefrom  ahorse, 
bridle,  and  saddle  belonging  to  the  said 
estate,  on  March  9,  1888.  The  Justice  of 
the  peace  testified  that  he  rendered  the 
following  Judgments,  both  of  which  were 
offered  in  evidence,  and  one  of  which  was 
indorsed  on  the  writ,  and  the  other  upon 
his  docket.  Upon  the  writ  was  the  fol- 
lowing entry:  "Upon  a  preliminary  hear- 
ing in  the  within  case,  the  accused  was 
discharged  upon  the  payment  of  one  dol- 
lar us  a  trespass  fine,  two  dollars  magis- 
trate's costs,  and  satisfying  the  depnty- 
sberltf  for  his  services,  the  property  having 
benn  recovered  in  good  condition,  the  ac- 
cused expressing  regret  tor  what  he  had 
done,  declaring  that  he  intended  no 
wrong,  and  asking  for  mercy.  The  case 
is  dismissed  upon  his  compliance  with  the 
above  judgment."  The  justice's  docket 
entries  were  as  follows:  "State  warrant 
issued  this  lOtb  day  of  May,  1888,  upon  the 
information  and  oath  of  Conrad  Spid- 
man,  who  charges  Cbriatlan  Hergenrathw 
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with  unlawfully  euterini;  the  premisea  of 
tho  estate  of  Henry  Hergenrather,  and 
without  authority  and  unlawfully  taking 
therefrom  a  horse,  bridle,  and  saddle  be- 
longing to  said  estate,  on  May  9,  1888. 
Warrant  directed  to  Joshua  Tracy,  sheriB 
of  Baltimore  county.  Cepi  this  10th  day 
of  May,  1888,  by  Caleb  S.  Hobbs,  deputy- 
sheriff.  Dpon  a  preliminary  hearing  of  the 
case,  it  did  not  appear  that  there  was  any 
wrong  intended  upon  the  part  of  the  ac- 
cused, althoagh  the  act  was  a  wrong  and 
unlawful  one;  and  upon  the  prosecuting 
party  signifying  his  willingness  tu  drop 
the  case,  as  tbie  property  had  been  re- 
tnrned  In  good  condition,  the  accused  was 
released  by  satisfying  The  costs  in  the  case 
and  paying  one  dollar  as  a  flue  for  tres- 
pass. "  The  justice  of  the  peace  also  testi- 
fied thatseveral  witnesses  were  sworn  and 
testified  belore  him,  and  that"  he  tried  the 
plaintiff  on  nothing  but  the  charge  men- 
tioned in  the  warrant. " 

The  first  question  to  foe  dotermined  is 
whether  there  was  such  a  legal  determina- 
tion of  the  prosecution  instltutad  against 
the  appellant  in  his  fa  vor  as  warranted 
the  institution  of  this  suit  for  malicious 
prosecution,  and  for  the  solution  (if  that 
question  it  is  not  necessary  to  cite  any 
more  of  the  evidence  in  the  case  than  we 
have  already  given.  The  first  prayer  of 
the  appellee  asked  the  court  to  instruct 
the  jury  "that,  under  the  pleadings  and 
proof  offered  in  this  rase,  the  verdict 
must  be  for  the  defendant,  liccause  there 
is  no  evidence  inthecanse  legally  snfllcient 
to  show  that  the  plaintiff  was  acquitted 
of  the  charge  on  which  he  was  arrested 
and  carried  before  Justice  Chapman,  as  set 
out  in  plaintiff's  narr."  The  court  grant- 
ed this  instraction,  and,  if  the  court  was 
right  In  so  doing,  there  will  be  little  need 
to  discuss  the  prayer  respecting  probable 
cause,  which  was  also  granted  and  except- 
ed to.for  that  will  substantially  determine 
that  there  was  some  evidence  of  "prob- 
able cause. "  In  Boyd  v.  Cross, 35  Md.  196, 
this  court  said  that,  to  entitle  a  plaintiff 
to  recover  for  malicious  proBecutlon.  it  is 
incumbent  on  him  to  prove  afflrniatively 
that  he  bad  been  prosecuted  at  the  in- 
stance of  the  defendant,  and  that'*8uch 
prosecution  had  terminated  in  his  dis- 
charge orexoneration  from  tbeaccusatlon 
against  him,  and  that  such  prosecution 
was  both  mnliciona  and  without  proba- 
ble cause  on  the  part  of  the  defendant,  and 
that  all  these  propositions  must  concur  to 
sustain  the  action.  This  statement  of  the 
law  has  received  unqualified  approval  in 
all  the  cases  which  have  since  been  decided 
by  this  court.  Cooper  v.  Utterbach,  37 
Md.  318;  Stansbury  v.  Fogle,  Id.  381 ;  Med- 
caUe  v.Insurance  Co. ,45  Md.  205;  Railroad 
Co.  V.  Dorsey,  59  Md.  544.  The  plaintiff  in 
this  case  was  certainly  not  exonerated  by 
the  magistrate.  He  was  really  adjudged 
guilty ;  tor,  while  the  Justice  did  de- 
cide that  there  was  no  evidence  of  inten- 
tional wrong,  he  did  decide  that  his  act 
was  wrong  and  unlawfal,  and  so  entered 
upon  his  docket;  but  inconsequence  of  bis 
penitence  he  wa8  only  fined  one  dollar  and 
costs,  and  on  the  payment  of  the  fine  and 
costs  he  was  released.  The  payment  of 
tbia  fine  and  costs  of  the  whole  proceeding 


was  made  the  condition  of  bis  discharge. 
It  may  be  true  that  in  this  finding  and  ac- 
tion of  the  justice  he  was  exceeding  his  ju- 
risdiction, and  that  his  sole  duty  in  th^ 
matter  was,  upon  his  view  of  the  case,  to 
bind  him  over  for  the  action  ol  the  grand 
jury,  instead  of  undertaking  to  decide  the 
matter.  There  can  be  no  doubt  that  the 
proceeding  was  begun  under  sectlun  165  of 
the  Code,  as  contended  lor  by  appellant's 
counsel,  and  that  under  tbatact  tbeclrcuit 
court  would  have  Jurisdiction  after  indict- 
ment by  a  grand  jury.  The  offense  was  a 
misdemeanor,  cognizable  only  in  that 
court,  and  thejustlce  only  had  jurisdiction 
to  issue  the  writ  and  hold  tbe  party  for 
the  grand  jury,  but  tbe  ignorance  of  the 
justice  in  assuming  to  do  what  he  had  no 
right  to  do,  and  fining  the  party  less 
than  the  statute  allowed,  if  he  had  juris- 
diction of  the  offense,  and  then  discharging 
him  upon  the  payment  of  the  fine  and 
costs,  cannot  be  held  to  be  an  acquittal  of 
tbe  offense  charged  against  him,  and  such 
exoneration  as  will  justify  this  suit.  Tbe 
foundation  stone  in  suits  for  malicious 
prosecution  Is  that  the  charge  preferred  is 
groundless,  and  that  the  accuxed  goes  ac- 
quitted. In  this  case,  with  the  justice's 
view  of  the  evidence,  the  party  was  guilty 
of  violating  the  law,  and  was  not  allowed 
to  go  wholly  acquitted,  but  was  punished 
for  the  offense,  though  erroneously,  and 
then  discharged.  If  the  justice  had  ad- 
judged the  accusation  frivolous,  and  re- 
fused to  bind  the  party  over  for  the  grand 
jury  because  he  was  not  justly  chargeable 
with  the  offense,  the  case  would  have  been 
different,  and  the  court  could  not  have 
granted  the  appellee's  first  prayer;  but, 
situated  as  the  plaintiff  was,  the  instruc- 
tion was  rightly  granted. 

The  granting  of  the  defendant's  third 
prayer,  to  the  effect  that  there  was  no  evi- 
dence in  tbe  cause  from  which  the  Jury 
could  reasonably  Infer  that  the  defendant 
did  not  have  probable  cause  for  tbe  pros- 
ecution complained  of,  is  also  relied  on  as 
fatal  error.  It  is  useless  to  consider  this 
prayer  further  than  to  say  that,  inasmuch 
as  it  has  been  determined  that  there  was 
no  such  exoneration  of  the  plaintiff  as  jus- 
tified the  suit, the  granting  of  this  Instruc- 
tion becomes  unimportant,  for  there  must 
be  a  concurrence  of  malice,  want  of  prob- 
able cause,  and  unqualified  discharge  from 
a  prosecution  to  support  a  suit  for  mali- 
cious prosecution.    J  adgment  affirmed. 


Griffith  v.  Shipley. 


(74  Ud.  591) 


(Court  of  Appeals  of  Maryland.    Nov.  12, 1891. ) 

'  NBOOTUBLK  IsbTRUVKNTS— FkJlUD— KNOWI.BD0B 
OF  IKDOBSBB. 

1.  A  note  was  given  a  seed  company  for  oats 
that  were  represented  to  bo  "hallesB"  and  of 
great  productiveness,  which,  however,  were 
worthless  as  seed,  and  unlike  the  sample.  Plain- 
till,  a  note  scalper,  who  procured  the  note  from 
the  payee's  indorsee,  admitted  that  he  knew  of 
the  payee  and  its  dealings  in  such  oats;  in  addi- 
tion to  which,  the  note  Sore  on  its  back  a  blank, 
intended  when  filled  in  to  show  the  consideration 
for  the  note.  The  payee's  indorsee  testiiied  that, 
he  knew  that  the  note  was  ghen  for  "hulless" 
oats,  and  that  they  were  worthless ;  that  he  told 
plaintiff  that  it  was  given  for  them,  hut  not  that 
they  were   worthless;  that   upon  plaintiff's  re- 
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taaal  to  take  the  note  at  15  per  cent  discount, 
he  allowed  him  30  per  cent. ;  and  that  plaintiff 
asked  him  to  keep  qaiet  aboat  it.  Held,  that  a 
charge  that,  as  there  was  no  evidence  that  plain- 
tiff had  any  knowledge  of  the  fraad  or  want  at 
consideration,  the  verdict  must  be  in  his  favor, 
was  error. 

2.  Evidence  that  plaintilf  had  known  for  sev- 
eral years  of  the  dealings  In  the  neighborhood 
In  "hulless"  oats,  and  of  the  liability  of  pur- 
chasers to  be  swindled,  as  he  alleged  his  son  to 
have  been,  was  admissible. 

Appeal  from  circuit  court,  Montgomery 
county. 

Action  on  a  prorolesory  note  by  Grove 
A.  Shipley,  Indorsee,  against  Rasen  H. 
Griffltb,  maker.  From  a  judgment  (or 
plaintiff,  defendant  appeals.    Keversed. 

Argued  before  Alvey,  C.  J.,and  Mii.lkr, 
Irtino,  Bbtan,  McShebrt,  and  Fowlkb, 
J  J. 

Tbos.  Anderson  and  W.  Veha  Boutc,  Jr., 
for  appellant.  Peter  £  Benderson  and 
Edward  C.  Peter,  for  appellee. 

Altst,  C.  J.  This  action  was  brought 
by  tbe  appellee,  as  indorsee  and  holder,  to 
recover  the  amount  of  a  promissory  note 
made  by  tbe  appellant  on  the  20th  of  Feb- 
ruary, 188S,  payable  to  F.  N.  Hook,  or 
bearer,  on  or  before  the  Ist  of  Marcb,  1889, 
for  $160.  The  note  was  made  payable  at 
tbe  Union  National  Bank  of  Westminster, 
Md.,  and  on  failure  of  payment  it  wao 
protested.  The  note  itself  Is  in  ordinary 
form,  but  on  the  back  of  it  ther^  are  cer- 
tain printed  forms  of  certificates  or  state- 
ments which  have  not  been  filled  up.  Tbe 
purpose  of  one  of  these  blank  forms,  it  ap- 
pears, was  to  show,  when  filled  up,  (or 
what  the  note  was  given.  The  note  is 
also  Indorsed  in  blank  with  the  name  o( 
Francis  J.  Classon.  Hook,  tbe  payee  o( 
tbe  note,  was  at  the  time  president  of  the 
Carroll  County  Industrial  Grain  &  Seed 
Company,  and  the  agent  who  obtained 
tbe  note  (rom  the  defendant  was  a  person 
by  the  name  of  Forney.  It  appears  that 
the  note  was  given  upon  an  agreement  on 
the  part  o(  the  seed  company  to  sell  to  tbe 
de(eudant,  to  be  thereafter  delivered,  20 
bushels  o{  hulless  oats,  at  $10  per  bushel, 
upon  the  representation  made  by  tbe 
agent,  Taney,  that  they  were  o(  extraor- 
dinary species  and  productiveness.  And 
at  tbe  time  of  the  agreement  for  sale  the 
agent  produced  what  he  represented  as 
a  (air  sample  of  such  oats,  which  Indicated 
an  extraordinary  species  or  quality  ofthat 
cereal,  and  which,  he  represented,  would 
yield  at  least  (our  times  as  much  as  any 
other  oats,  and  would  grow  without 
hulls.  He  also  represented  to  the  defend- 
ant that  the  company  would  sell  for  him 
40  bushels  ol  hulless  oats,  according  to 
the  terms  and  prices  set  (orth  in  a  certain 
bond  o(  the  company,  delivered  to  the  de- 
fendant at  the  time  of  tbe  making  of  the 
note,  at  least  30  days  prior  to  the  maturi- 
ty o(  the  note,  and  would  from  the  pro- 
ceeds of  such  sale  pay  o((  the  note;  that 
the  defendant,  acting  upon  these  represen- 
tations, and  upon  the  (aitli  of  the  bond, 
purchased  the  20  bushels  oC'hulless  oats," 
(or  which  he  paid  the  agent  in  cash  $40, 
and  gave  the  note  for  the  balance  of  the 
price,  $160;  that  the  agent  then  and  there 
assured  the  delendant  that  he  would  fill 


up  tbe  blank  entry  or  printed  Indorsement 
on  the  back  q(  the  note  so  as  to  show 
that  tbe  note  bad  been  given  (or  "hulless 
oats."  This,  however,  the  agent  (ailed 
to  do,  and  the  note  was  trnn8(erred  by 
Hook  to  Classou  a  (ewdays  after  its  date. 
The  bond  re(erred  to  In  the  testimony  o( 
the  witnesses,  and  which  was  g^lven  to 
the  dtifendant  at  the  time  he  made  tbe 
note  sued  on,  is  set  oat  in  tbe  record,  and 
is  in  this  (orm:  "No.  17.  Feb.  20,  1888. 
Tbe  Carroll  County  Industrial  Grain  and 
Seed  Company,  incorporated  under  the 
laws  of  Maryland,  F.  W.  Hook,  Secy.,  W. 
A.  Mlkesell,  Treas.,  doth  hereby  agree  to 
sell  40  bushels  o(  hulless  oats  (or  Mr.  B.  H. 
Griffith,  o(  7  Oist.,  Montgomery  county, 
state  o(  Maryland,  at  ten  dollars  per 
bushel,  in  good  order,  less  $2.50  per  bushel 
commisBlou,  on  or  be(ore  the  Ist  day  of 
Feb.,  1889.  We  make  no  monetary  state- 
ments, and  the  person  accepting  this  bond 
acknowledges  to  have  purchased  the  grain 
at  a  speculative  value.  [Seal  of  Co.]  F.  N. 
Hook, President.  R. H.  Gbiffith, Bayer." 
The  defendant  then  proved  that  be,  short- 
ly after  the  date  of  tbe  note  and  the  bond, 
received  20  bushels  o(  oats  (rom  the  seed 
company,  but  that  they  were  in  no  re- 
spect similar  to  the  sample  showu  at  the 
time  o(  the  contract;  that  be  prepared 
ground  and  seeded  the  oats,  giving  them 
the  most  favorable  chances  (orgood  yield, 
but  that  the  product  was  not  more  than 
S5  bushels,  and  that  o(  a  most  Inferior 
quality;  that  tbe  oats  in  (act were  worth- 
less; and  that  instead  o(  being  hulless 
oats  they  turned  out  to  be  oatlass  hulls, 
and  o(  no  value  whatever.  And,  tbis  be- 
ing tbe  case,  o(  coarse  there  was  no  at- 
tempt on  the  part  of  the  company  to 
comply  with  the  terms  o( Its  bond.  Frauds 
and  deceptions  ol  the  character  here  com- 
plained o(  had  become  so  frequent  in  some 
parts  o(  the  state  that  the  legislature,  by 
the  act  o(  1888,  c.  410,  passed  only  a  little 
more  than  a  month  alter  the  date  of  the 
note  sued  on,  has  undertaken  to  put  a  re- 
straint upon  such  transactions  by  bring- 
ing parties  perpetrating  such  frauds  within 
the  purview o(  the  Penal  Code;  and,  while 
the  provisiou  o(  that  statute  cannot  ap- 

Ely  to  this  case,  they  (urnish  evidence  of 
ow  such  transactions  are  and  have  been 
regarded,  and  ol  tbe  necessity  o(  denounc- 
ing them  as  criminal  by  the  law.  In  de- 
ciding this  case  as  presented  on  the  in- 
struction o(  the  court  below,  we  must  al- 
low to  tbe  undisputed  (acts  their  (nil  force 
and  eKect,  and,  so  treating  them,  no  oth- 
er conclusion  can  be  drawn  than  that 
there  was  gross  (raud  perpetrated  upon 
upon  the  defendant  in  obtaining  (rom  him 
the  note  sued  on ;  and  tbe  material  ques- 
tion Is  whether  there  was  evidence  legally 
sufficient  to  be  submitted  to  tbe  jury 
(rom  which  they  could  find  that  the  plain- 
tlS  was  not  a  boau  6de  holder  o(  the  note 
(or  value.  The  court  below  instructed 
the  Jury  that  there  was  no  evidence  legal- 
ly sufficient  (rom  which  they  could  find 
that  the  plaintiff  had  any  knowledge  or 
notice  of  (raud  ^or  want  o(  consideration 
in  the  making  o(  tbe  note,  and  that, 
there(ore,  their  verdict  must  be  (or  the 
plaintiS  tor  tbe  amount  o(  the  note.  In 
tbis,  we  think,  there  was  error. 
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Fraud  In  the  Inception  of  the  note  being 
eatabllBhed  by  Incontrovertible  evidence, 
It  was  incumbent  npon  the  plaintiff  to 
show  that  the  note  came  to  him  before 
maturity,  bona  Me,  and  for  yalne;  for, 
even  though  be  may  liave  paid  the  fnll 
face  value  of  thenote,  still,  If  he  bad  knowl- 
edge, at  the  time,  of  the  fraudulent  incep- 
tion of  the  note,  or  of  the  want  of  consid- 
eration for  the  same,  he  would  not  be 
a  bona  Bde  bolder,  and  could  stand  in 
no  better  position  than  the  party  from- 
whom  be  obtained  the  note.  This  Is  the 
settled  doctrine  in  this  state,  as  it  is  else- 
where. Totten  v.  Bucy,  57  Md.  446;  Will- 
iams V.  Huntington,  68  Md.  591,  18  Atl. 
Rep.  336.  In  Stewart  v.  Lansing,  104  D.S. 
505,  it  was  held  by  the  supreme  court  that 
the  indorsee  of  negotiable  paper  which  has 
a  fraudulent  or  inegai  inception  must.  In 
order  to  entitle  him  to  recover  thereon, 
prove  that  he  Is  a  honn  tide  holder  thereof 
for  value;  and  many  other  authorities  to 
the  same  effect  might  be  cited,  but  it  is  un- 
necessary. Here  there  is  evidence  to  show 
that  Classon,  who  obtained  the  note  from 
Hook,  the  payes,  indorsed  and  transferred 
the  note  to  the  plaintiff  before  its  matu- 
rity. But  Classon  swears  that  he  knew  at 
the  time  he  obtained  the  note  from  Hook 
"that  it  was  given  for  hullees  oats,  aud 
that  said  oats  were  worthless,  and  that 
tills  was  the  prevalent  opinion  in  and 
around  Westminster,  where  be  and  the 
plaintiff  resided. "  There  can  be  no  doubt, 
therefore,  that  Gasson  possessed  knowl- 
edge of  the  fraudulent  Inception  and  char- 
acter of  the  note.  It  is  true,  the  knowl- 
edge possessed  by  Classon  would  not  affect 
the  validity  of  the  note  in  the  hands  of  the 
plaintiff  if  the  latter  acquired  title  to  the 
note  before  maturity,  in  good  faith,  and 
for  value.  But  if  the  plaintiff  had  notice 
at  the  time  he  purchased  thenote  thatit 
was  void,  or  was  subject  to  impeachment 
for  fraud  or  want  of  consideration,  in  the 
hands  of  Classon,  be  took  it  subject  to 
the  same  equities  and  defenses  that  It  was 
subject  to  in  the  hands  of  Classon.  Clas- 
son not  being  a  buna  6de  holder,  neither 
could  the  plaintiff  be,  if-hetook  the  note 
with  knowledge  of  tbe  facts  that  affected 
It  in  tbe  hands  of  Classon.  Story,  Prom. 
Notes,  S§  190, 191.  "And  it  is  agreed  on 
all  sides,"  says  Judge  Story,  in  bis  work 
on  Promissory  Notes,  §  197,  "that  express 
notice  is  not  Indispensable;  but  It  will  be 
BufOcient  if  tbe  circumstances  are  of  such 
a  strong  and  pointed  character  as  neces- 
sarily to  cast  a  shade  upon  the  transac- 
tion, and  to  put  the  bolder  upon  inquiry. " 
Mere  negligence  or  want  of  caution,  such 
as  may  exist  without  the  Imputation  of 
bad  faith,  will  not  do;  but  a  party  must 
not  be  willfully  blind  and  inattentive  to 
snch  facts  and  circumstances  as  would 
lead  him  directly  to  the  knowledge  of  the 
infirmities  of  the  paper.  The  note,  as  has 
been  stated,  was,  by  its  terms,  made  pay- 
able on  or  before  the  1st  of  March,  18S9; 
and  tbe  bond  to  the  defendant  obligated 
the  seed  company  to  sell  for  the  defendant 
the  40  bushels,  of  bulless  oats,  at  910  per 
bushel,  on  or  before  the  1st  of  February, 
1889.  And,  according  to  tbe  proof,  the 
proceeds  of  this  sale  of  oats  were  in  part 
to  be  applied  In  taking  up  the  note.    As 


between  the  original  parties  to  the  note, 
and  as  against  all  who  subsequently  took 
it  after  maturity,  or  who  tooli  It  by  trans- 
fer before  maturity  with  notice  or  knowl- 
edge of  the  facts  of  the  transaction  out  of 
which  the  note  had  its  origin,  tbe  bond 
and  note  must  be  taken  together  as  form- 
ing parts  of  one  and  the  same  contract, 
and  must  be  construed  together  as  consti- 
tuting theentlrecontract  between  the  par- 
ties. It  is  very  apparent  that  the  note 
would  not  have  been  given  without  tbe 
bond,  and  that  the  bond  formed  the  prin- 
cipal, if  not  the  entire.  Inducement  to  tbe 
making  of  thenote.  The  stipulations  ot 
the  bond  have  not  been  performed,  and, 
with  tbe  knowledge  ot  the  deception  in 
regard  to  the  oats.  It  Is  most  improb- 
able that  the  party  giving  it  ever  supposed 
that  the  bond  could  be  performed.  Tbe 
consideration  for  the  note,  therefore,  has 
utterly  failed,  or,  rather,  no  valid  or  sub- 
stantial consideration  for  It  ever  existed; 
and  therefore  no  holder  of  tbe  note  Is  en- 
titled to  recover  thereon  except  a  party 
who  may  have,  in  good  faith  acquired  title 
to  thenote  before  maturity, and  for  value. 
See  Sutton  v.  Beckwitb,  68  Mich.  303,  36  N. 
W.Rep.7»;  McNamara  v.Gargett.eS  Mich. 
454,36  N.  W.  Rep,  218.  Was  there  evi- 
dence, then,  legally  sufficient  that  ought 
to  have  been  submitted  to  the  Jury  from 
which  they  could  have  found  that  there 
was  notice  on  the  part  of  tbe  plaiptlff  at 
the  time  of  obtaining  tbe  note  of  the  want  of 
consideration,  Or  of  fraudin  its  inception? 
We  think  there  was  such  evidence,  and 
that  there  was  error  In  not  submitting  it 
to  the  Jury.  The  plaintiff  admits  that  bo 
knew  of  the  seed  company,  and  of  its  deal- 
ing in  bulless  oats,  though  he  swears  that 
he  obtained  the  note  innocently,  and  with- 
out any  knowledge  of  the  want  of  consid- 
eration or  of  fraud.  He  was  a  note 
shaver,  and  Classon,  from  whom  he  ob- 
tained the  note,  swears  that  at  the  time 
he  transferred  tbe  note  to  the  plaintiff  be 
told  blm  that  tbe  note  was  given  for 
"  hulless  oats. "  This  witness  Classon  also 
swears  that  he  offered  the  note  to  the 
plaintiff  at  a  discount  of  16  percent.,  but 
that  the  plaintiff  would  nottake  Itat  that 
rate,  but  offered  to  and  did  take  it  at  a 
discount  of  20  per  cent.,  though  tbe  note 
bore  Interest  from  Its  date.  He  also  swears 
that  at  the  time  of  selling  the  note  to  the 
plaintiff  the  latter  requested  him  to  keep 
quiet  about  it.  The  witness  himself  knew 
that  the  note  had  been  given  for  "  hullesS 
oats,"  and  that  the  oats  were  worthless, 
though,  be  says,  he  did  not  tell  the  plain- 
tiff that  he  knew  the  oats  were  worthless. 
This  was  evidence,  certainly,  from  which 
the  Jury  might  or  might  not  have  con- 
cluded that  the  plaintiff  had  knowledge  ot 
the  fraudulent  character  of  the  note  at  the 
time  he  discounted  It  at  the  rather  heavy 
shave  of  20  per  cent.,  and  It  was  evidence, 
we  think,  that  the  Jury  should  have  been 
allowed  to  consider. 

And  we  are  of  opinion,  moreover,  that 
there  was  error  In  striking  out  the  testi- 
mony set  forth  In  the  first  exception. 
That  testimony  furnished  evidence  that 
tbe  plaintiff  as  far  back  as  January, 1886, 
knew  of  the  dealing  In  hullees  oats  In  bis 
neighborhood,  and  that  they  were  tlUogB 
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about  whlcb  people  were  liable  to  be 
Bwindled.  as  be  alleged  hie  eon  to  have 
been.  This  proof  waa  of  a  circametance 
that  should  tiave  been  permitted  to  go  to 
the  Jury,  In  connection  with  the  proof  of 
the  other  facts  of  the  case.  The  Judgment 
must  therefore  be  reversed,  and  a  new 
trial  awarded. 

(76  Md.  M)  ■ 

Dabbt  et  al.  v.  RocsB. 
(Court  tf  AppeaU  of  Maryland.    Sov.  IS,  1801.) 
BxBiarrioNs— Ouaonoira  to  Auditob'b  Rbpobt. 

1.  Act  Md.  1801,  0.  7,  provldeB  that  property 
to  the  amount  of  1100  shall  be  "exempt  from  eze- 
ODtion. "  Held,  that  such  exemption  attaches  to 
the  surplus  proceeds  of  a  foreclosure  sale  as 
against  existing  judgment  creditors. 

2.  No  objection  to  an  auditor's  report,  which 
is  not  included  in  the  exceptions  thereto,  will 
be  considered  on  appeal  from  an  order  oonHrm- 
ing  such  report. 

Appeal  from  circuit  court,  Kent  roantyt 
In  equity.    AiBrmed. 

ArRued  before  Alyet,  C.  J.,  and  Brtan, 
Fowler,  McSherrt,  and  Irtino,  J  J. 

Hope  B.  BarroU,  for  appellants.  Jam. 
A.  Petuee,  for  appellee. 

iRviNa,  J.  Charles  A.  Rouse  and  George 
W.  Bouse  executed  a  mortgage  to  John  8. 
Bowers  upon  certain  real  estate  in  Kent 
county,Md.,to  secure  thepayment  offSOO, 
and  interest.  The  mortgage  provided 
that  in  case  of  default  in  payment,  accord- 
ing to  stipulation,  John  U.  Crie  was  made 
trustee  to  sell  the  property  for  the  pay- 
ment of  the  debt,  and  after  paying  the 
mortgage  to  pay  surplus  to  the  grantors. 
Default  having  occurred,  the  trustee  ap- 
pointed in  the  mortgage  bonded,  sold  the 
property,  and  reported  hU  sale  to  the 
court,  which  ratified  the  same.  An  audi- 
tor's report  was  made,  which,  after  paying 
the  mortgage  debtand  expenses,  awarded 
the  surplus,  vii.,  f '.245.37,  to  the  mort- 
gagors. Before  thlsauditwas  flnallyratU 
Ued  the  appellants,  on  their  own  behalf 
and  the  behalf  of  other  creditors  of  the 
mortgagors,  filed  a  petition  alleging  that 
appellants  had  a  Judgment  against  the 
mortgagors,  rendered  by  a  Justice  of  the 
peace,  and  which  had  been  recorded  In  the 
clerk's  office  of  Kent  county,  and  asking 
that  the  surplus  proceeds  of  sale  be  applied 
to  the  payment  of  appellants'  claim  and 
the  claims  of  other  creditors  of  the  mort- 
gagors who  might  desire  the  benefit  there- 
of and  come  In  and  prove  their  claims. 
The  court  thereon  passed  an  ordersending 
the  case  to  the  auditor,  and  directing  him 
to  g^ive  notice  to  thecredltors  of  the  mort- 
gagora  to  fliethelrclalms.  This  was  done, 
claims  were  filed,  and  the  auditor  proceed- 
ed to  state  an  account  between  thecred- 
ltors of  the  grantors  and  tfaesnm  awarded 
them  in  the  first  audit,  which  was  ratified 
and  confirmed  exceptasto  thesnm award- 
ed to  the  mortgagors.  The  auditor,  by  di- 
rection of  counsel,  stated  two  accounts, 
in  one  of  which  he  alio  wed  the  mortgagor, 
George  W.  Bouse,  an  exemption  of  |lOO 
claimed  by  him ;  and  in  the  other  disal- 
lowed that  claim.  The  appellants  filed 
exceptions  to  the  allowance  of  the  excep- 
tion claim  of  George  W.  Rouse,  but  the 
conrt  overruled  their  exceptions,  and  rati- 


fied the  audit  making  the  allowanee  for 
exemption;  and  from  the  conrt'a  order 
this  appeal  was  taken. 

The  sole  question  before  us  Is  whether 
the  exemption  was  properly  allowed.    We 
have  no  doubt  that  It  was.    It  Is  contend- 
ed on  the  part  of  the  appellants  that  this 
Is  not  a  case  for  exemption,  becanse  It  is 
not  a  sale  under  an  execution,  and  that 
the  law  does  not  provide  for  exemption 
.  except  when  property  is  sold  under  execu- 
tion.   A  contrary  view  has  been  taken  by 
this  court  in  Mubr  v.  Plnover,  67  Md.  488, 
10  Atl.  Bep.  289.    In  that  case  the  coart 
said:  "Construing  the  act  of  1861  io  con- 
nection with  the  provision  of  the  consti- 
tution, it  is  clear,  we  think,  the  leglslatare 
meant  to  exempt,  under  all  circumstances, 
the  property  of  the  debtor  of  the  value  cA 
9100  from  the  claims  and  demands  of  hto 
creditors. "  The  court  further  said,  the  ob- 
ject of  the  law  was  to  prevent  a  debtor  from 
being  stripped  of  all  his  property,  and  it 
ought  to  be  liberally  construed.  To  confine 
the  exemption  to  cases  where  an  execution 
had  actually  been  Issued,  and   to  disallow 
itwhere  one  had  notbeen  issued, although 
all  the  property  of  the  debtor  was  being 
sold  under  legal  proceeding,  would  be  giv- 
ing the  law  too  narrow  a  construction, 
and,  so  holding  In  the  case  Just  quoted 
from,  exemption  was  accorded  where  as- 
signment was  made  tor  benefit  of  creditore 
reserving  right  to  exemption.    Boulden's 
Case,  67  Md.  814,  was  there  held  not  to 
conflict  with  this  view,  because  that  was 
a  case  where  execution  had  been  issued 
and  levied  upon  personal  chattels,  and  the 
question  was  as  to  the  l^gal  way  of  exe- 
cuting the  law,  and  when  the  claim  for 
exemption  in  such  case  must  be   made. 
Here  the  property  was  sold  under  the  mort- 
gage, against  which  there  was  no  right 
to  exemption.    A  surplus,  afterpaylng  the 
mortgage  debt,  was  left.    This  the  cred- 
itors, who  could  have  redeemed  the  mort- 
gage and  sold  the  property  under  execu- 
tion, claim  because  it  Is  not  now  reachable 
by  execution  on  their  Judgment;  and  there 
would  certainly  seem  to  be  no  equitable 
reason  why  they  should  take  that  balance 
free  from  the  debtor's  claim  to  exemption, 
when  they  could  not  have  sold  the  proper- 
ty under  execution  without  allowhig  the 
claim  by   way  of  exemption.    Under  ex- 
ecution the  equity  of  redemption    could 
have  been  sold,  and  had  It  been  the  pro- 
ceeds would  have  been  subject  to  allow- 
ance for  exemption,  and  therefore  It  is  but 
right  to  allow  the  exemption  from  this 
balance  after    paying  off   the  mortgage 
debt.    But   it  is   further  urged   that  no 
foundation  was  laid  for  this  allowance 
because  it  does  not  appear  that  the  debt- 
or did  not  have  other  property.    He  has 
made  the  claim,  and  If  he  had  other  prop- 
erty the  caveator  should    have    alleged 
that  fact  In  his  exceptions,  and  the  truth 
would  have  been  elicited   by  proper  issue. 
But  no  such  ground  of  exception  is  found 
in  the  exceptions.    It  Is  not  alleged  that 
be  had  other  property,  nor  Is  the  point 
made  in  the  exception  that  It  was  the  Aatj 
of  appellee  to  so  swear  end  prove.    In  the 
brief  in  this  court  it  Is  said  that  he  had 
other  property,  but  It  does  not  appear 
that  the  court  below  was  ever  called  on 
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to  consider  Boch  qaestlons.  The  anUorm 
practice  1b  tliat  no  objection  to  an  aadi< 
tor'a  report  will  be  considered  that  is  not 
made  in  the  exceptionn  to  It.  In  Scriv- 
ener's Adm'r  V.  Scrivener's  iSx'rs,  1  Har.  & 
J.  743,  it  was  decided  that  the  particular 
ground  of  exception  must  be  pointed  ont 
in  the  exception  to  the  auditor's  report, 
and  that  a  K^neral  exception  was  Insuffl- 
cient.  In  this  case  none  ot  the  speclQc 
arrounds  of  exception  will  include  those 
now  made,  for  the  first  time,  in  this  court. 
The  order  appealed  frommnst  be  affirmed. 


m  R.  I.  «o) 

Perkins  et  aJ.  v.  Hdtchinbon,  (Hains- 
woRTH,  Intervener.) 

{Supreme  Covrt  of  Rhode  Island.    July  25, 1891. ) 

Fbausulbnt  Comvetances  —  AssiaNMENT  or 
Claim. 

The  asslKument  of  a  claim  to  a  creditor, 
qnder  an  agreement  that  any  surplus  over  and 
above  tbe  amount  of  the  debt  should  be  paid  by 
tiie  assignee  to  another  aredUor,  without  reserva- 
tion for  the  assignor's  benefit,  is  not  void  upon 
the  ^ronnd  that  it  was  made  to  liinder  and  delay 
creditors.  - 

Petition  for  new  trial  from  tbe  coart  ot 
common  pleas.    Granted. 

Gamisbment  in  action  of  assumpsit  by 
Bnrmab  E.  Peritins  and  another  against 
John  H.  Hntcblnson.  Albert  Hainsworth 
Intervened.  Judgment  for  plaintiff.  Inter- 
vening claimant  petitioned  for  new  trial. 

The  intervener  claimed  the  garnished 
funds  under  the  following  assignment: 
"Know  all  men  by  these  presents,  that 
I,  John  H.  Hutchinson,  of  North  Provi- 
dence, in  the  county  of  Providence,  for 
value  received  from  Albert  Hainsworth. 
of  Providence,  do  hereby  assign  and 
transfer  to  said  Albert  Hainsworth  all 
claims  and  demands  which  I  now  have, 
and  all  of  which  at  any  time  between 
tbe  date  hereof  and  the  first  day  of  De- 
cember, A.  D.  1890, 1  may  and  shall  have, 
against  tbe  city  of  Providence,  for  all  sums 
of  money  due,  and  for  aU  sums  of  money  and 
demands  which  at  any  time  between  the 
date  hereof  and  the  first  day  of  December, 
A.  D.  1890,  may  and  shall  become  due,  for 
services  as  carpenter  or  contractor,  and 
for  services  rendered  by  building  engine- 
house  on  the  corner  of  Charles  street  and 
Branch  avenue,  in  said  city.  To  have 
and  to  bold  the  same  to  the  said  Albert 
Hainsworth,  bis  executors,  administra- 
tors, and  assigns  forever.  And  I,  John  H. 
Hutchinson,  do  hereby  constitute  and  ap- 
point tbe  said  Albert  Hainsworth  and  his 
assigns  to  be  my  attorney  irrevocable  In 
the  premises,  to  do  and  perform  all  acts, 
matters,  and  things  toucblng  the  prem- 
ises, in  the  like  manner  to  all  intents  and 
purposes  as  I  could  If  personally  present. 
In  witness  whereof  I  have  set  my  band 
and  seal  thIslSth  day  of  July.  A.  D.  1890. 
John  H.  Hotchinbo.".  [l,.  s.]  Signed, 
sealed,  and  delivered  in  presenceof  Milton 
U.  Shattuck.  "  Tbe  court  of  common  pleas 
held  tbe  assignment  void. 

Frederic  Hayes,  for  plaintiff.  Charles  F. 
Batawin,  for  defendant.  Walter  F.Angeli, 
for  HainswortI). 


Pbb  Cobiam.  We  do  not  think  tbat  tbe 
assignment  by  Hutchinson  to  Hainsworth 
was  void  as  made  to  hinder,  delay,  and 
defraud  creditors.  The  testimony  shows 
that  It  was  agreed  between  them,  at  the 
time  the  assignment  was  made,  tbat  the 
sarplus  of  the  fund  assigned  over  tbe  in- 
debtedness of  Hutchinson  to  Hainsworth, 
if  any,  should  be  paid  over  by  the  latter 
to  another  creditor  of  the  former.  There 
was  therefore  no  reservation  of  any  por- 
tion of  the  fund  for  tbe  benefit  ot  the  as- 
signor ;  and  it  is  well  settlei  in  this  state 
that  an  assignment  which  operated  mere- 
ly as  a  preference  of  certain  creditors  over 
others  is  not  fraudulent.  Such  an  assign- 
ment can  only  be  set  aside  by  proceeding 
under  Pub.  St.  R.  I.  c.  287,  S  18-  Said 
Hainswortb's  petition  for  a  new  trial  is 
granted,  without  costs. 


"~~~~~  (17  R.  I.  4S7) 

KutBT  V.  Foster  et  al. 
(Supreme  Court  of  Rhode  Island.  July  26, 1891 . ) 
Assault— JnsTimoATioH. 
A  master  lost  a  sum  of  money,  and  de- 
ducted the  amount  from  the  wages  of  his  serv- 
ant, upon  the  ground  that  the  servant  was  re- 
sponsible tor  the  loss.  The  servant  subsequently 
took  the  amount  withheld  from  Ms  wages  from 
money  placed  in  his  hands  by  the  master  for  the 
payment  of  his  fellow-serrants.  Reld,  that  the 
master  was  not  justified  In  assaulting  the  serv- 
ant in  an  attempt  to  recover  the  money  taken  hy 
him. 

Action  by  George  J.Kirby  against  Sam- 
uel J.  Foster  and  another  for  assault  and 
battery.  Judgmentlor plaintiff.  Petition 
for  new  trial.    Petition  denied. 

Edward  D.  Bassett,  for  plaintiff.  Ste- 
pbea  A,  Cooke,  Jr.,  CItarlea  A.  Wilson,  and 
Tbomaa  A.  Jeackes,  for  defendants. 

Stinbss,  J.  The  plaintiff  was  In  the  em- 
plo.v  of  the  Providence  Warehouse  Compa- 
°ny,  of  which  the  defendant  Samuel  J.  Fos- 
ter wa>8  the  agent,  and  his  son.  the  other 
defendant,  an  employe.  A  sum  of  950,  be- 
longing to  the  corporation,  had  been  lost ; 
for  which  the  plaintiff,  a  book-keeper, 
was  held  responsible,  and  the  amount 
was  deducted  from  his  pay.  On  January 
ao,  1888,  Mr.  Foster  handed  the  plaintiff 
some  money  to  pay  the  help.  Tbe  plain- 
tiff, acting  under  the  advice  of  counsel, 
took  from  this  money  tbe  amount  due  him 
at  tbe  time,  including  what  had  been  de- 
ducted from  his  pay,  put  it  into  his  pock- 
et, and  returned  the  balance  to  Mr.  Fos- 
ter, saying  he  had  received  his  pay  and 
was  going  to  leave,  and  that  he  did  this 
under  advice  of  counsel.  The  defendants 
then  seised  the  plaintiff,  and  attempted 
to  take  tbe  money  from  him.  A  struggle 
ensued,  in  which  tbe  plaintiff  claims  to 
have  received  injury,  for  which  this  suit 
is  brought.  The  Jury  having  returned  a 
verdict  for  the  plaintiff,  the  defendants 
petition  for  a  new  trial  on  exceptions  to 
the  ruling^  and  refusals  to  rule  of  the 
presiding  justice.  It  Is  unnecessary  to  re- 
peat the  several  exceptions,  since  they  In- 
volve substantially  but  one  quesitlon,  viz., 
whether  the  defendants  were  justified  In 
tbe  use  of  force  upon  the  plaintiff  to  re- 
take tbe  money  from  bim.    As  the  defend- 


Digitized  by 


Google 


1112 


ATLANTIC  EEPOBTEB,VoL.  22. 


(ILL 


auts  only  pleaded  the  general  iesae,  all 
reqaesta  relating  to  joatlflcatlon  might 
properly  have  been  refused  on  thatground. 
1  Chit.  PI.  •501;  2  Greenl.  Ey.  §  92.  The 
ease,  however,  having  been  tried  upon  the 
defense  ot  justification,  we  will  consider 
the  exceptions  as  though  that  defense 
had  been  pleaded.  The  defendants  con- 
tend that  the  relation  of  master  and  serv- 
ant subsisted  between  the  plaintiff  and 
Samuel  J.-  Foster,  the  manager  of  the 
warehouse,  whereby  possession  of  money 
by  the  plaintiff  was  constructively  pos- 
session by  the  manager,  acting  in  behalf 
of  the  company:  and  that,  the  money 
having  been  delivered  to  the  plaintiff  for 
the  specific  purpose  of  paying  the  help, 
his  conversion  of  It  to  his  own  use  was  a 
wrongful  conversion,  amounting  to  em- 
bezslement,  which  justified  the  delendauts 
in  using  force  in  defense  of  the  property 
under  their  charge.  Unquestionably,  If 
one  takes  another's  property  from  his 
possession,  without  right  and  against  hia 
will,  the  owner  or  person  in  charge  may 
protect  his  possession,  or  retaKe  the  prop- 
erty, by  the  use  of  necessary  force.  He  Is 
not  bound  to  stand  by  and  submit  to 
wrongful  dispossession  or  larceny  when 
he  can  stop  it,  and  he  is  not  gniHty  ot  as- 
sault, in  thus  defending  his  right,  by  using 
force  to  prevent  his  property  from  being 
carried  away.  But  this  right  of  defense 
and  recapture  Involves  two  things: 
First,  possession  by  the  owner;  and,  sec- 
ond, a  purely  wrongful  taking  or  conver- 
sion, without  a  claim  of  right.  If  one 
has  intrusted  his  property  to  another, 
who  afterwards,  honestly,  though  erro- 
neously, claims  it  as  bis  own,  the  owner 
has  no  right  to  retake  it  by  personal 
force.  If  he  has,  the  actions  of  replevin 
and  trover  in  many  cases  are  of  little  use. 
The  law  does  not  permit  parties  to  take 
the  settlement  of  conflicting  claims  Into 
their  own  bands.  It  gives  the  right  of 
defense,  but  not  of  redress.  The  circum- 
stances may  be  exasperating:  the  remedy 
at  law  may  seem  to  be  inadequate;  but 
still  the  Injured  party  cannot  be  arbiter 
of  his  own  claim.  Public  order  and  the 
public  peace  are  ot  greater  consequence 
than  a  private  right  or  an  occasional 
hardship.  Inadequacy  of  remedy  is  of  fre- 
quent occurrence,  but  it  cannot  find  its 
complement  in  personal  violence.  Upon 
these  grounds  the  doctrine  con  tended  for 
by  the  defendants  is  limited  to  the  defense 
of  one's  possession  and  the  right  of  recapt- 
ure as  against  a  mere  wrong-doer.  It  is 
therefore  to  be  noted  in  this  case  that  the 
money  was  in  the  actual  possession  of  the 
plaintiff,  to  whom  It  had  been  intrusted 
for  the  purpose  of  paying  help,  who  there- 
upon claimed  the  right  to  appropriate 
it  to  hisown  payment,  supposing  he  might 
lawfully  do  BO.  Conceding  that  the  ad- 
vice was  bad,  nevertheless,  upon  such  ap- 
propriation, the  plaintiff  held  the  money 
adversely,  as  his  own,  and  not  as  the  serv- 
ant or  agent  of  the  company.  .  If  his  pos- 
session was  the  company's  possession, 
then  the  company  was  not  deprived  of  its 
property,  and  there  could  be  neither  occa- 
sion nor  jastlflcatlon  for  violence.  Pos- 
■easion  by  the  company  would  be  con- 


structive merely,  which  would  cease  when 
the  plaintiff  exercised  dominion  and  con- 
trol on  his  own  trahalf  ander  an  honest 
claim  of  right.  It  is  only  in  this  way,  in 
many  cases,  that  con  vers! on  is  established. 
Having  thus  appropriated  the  money  to 
himself,  it  is  urged  that  the  act  amounted 
to  embeszlement,  which  Justified  the  inter- 
vention of  the  defendants  to  prevent  the 
consummation  of  the  crime.  We  do  not 
think  this  is  so.  The  plaintiff  stated  what 
he  had  done,  and  the  grounds  upon  which 
he  claimed  the  right  to  do  it,  handing 
back  the  balance  above  what  was  due  him. 
A  controversyfoUowed.  He  started  to  go 
oat,  but  was  stopped  by  the  defendants, 
and  then  the  assault  took  place.  The 
sincerity  of  the  plaintiff's  belief  that  he 
had  a  right  to  retain  the  money  is  unques- 
tionable. Hence,  as  stated  in  CluR  v.  In- 
surance Co.,  13  Allen,  308,  cited  by  the  de- 
fendants, even  a  forcible  taking  ot  prop- 
erty, "If  done  under  an  honest  claim  of 
right,  however  ill  founded,  would  not  con- 
stitute the  crime  of  robbery  or  larceny : 
because,  where  a  party  sincerely,  though 
erroneously,  believes  that  he  Is  legally  jus- 
tified in  taking  property,  he  is  not  guilty 
of  the  felonious  intent  which  is  an  essen- 
tial ingredient  of  these  crimes. " 

In  the  most  favorable  view  of  the  case 
for  the  defendants,  the  plaintiff,  having 
obtained  the  money  by  no  crime,  misrep- 
resentation, or  violence,  nor  against  the 
will  of  its  owner,  retained  it  wrongfully. 
In  such  cases  the  rule  Is  clf^arly  stated  in 
Bliss  V.  Johnson,  78  N.  Y.  529:  "The  gen- 
eral rule  is  that  arightot  property  merely, 
not  joined  with  the  possession,  will  not 
justify  the  owner  in  committing  an  as- 
sault and  battery  upon  the  person  in  pos- 
session, tor  the  purpose  ot  regaining  pos- 
session, although  the  possession  is 
wrongfully  withheld."  See,  also,  Harris 
T.  Marco,  16  8.  C.  675 ;  Barnes  v.  Martin, 
16  Wis.  240 ;  Andre  v.  Johnson,  6  Blackf. 
376.  In  Com.  v.  McCue.  IB  Gray,  226,  it 
was  held  that  an  owner  of  cattle,  which 
had  been  taken  np  by  one  who  claimed  to 
be  a  field  driver,  had  no  right  to  commit 
an  assault  in  retaking  his  property,  even 
though  the  complainant  acted  only  as  an 
officer  lie  facto,  and  demanded  Illegal  fees. 
But,  it  Is  said,  the  plaintiff  was  about  to 
carry  away  the  money  against  the  will  of 
the  owner.  Undoubtedly  this  was  so; 
but  this  is  true  in  every  case  of  wrongful 
conversion  of  property.  It  it  be  not  taken 
against  the  will  ot  the  owner,  it  cannot 
be  retaken  by  force,  but  only  by  the  nsaal 
civil  remedy. 

The  defendants  cite  the  following  cases, 
which,  it  will  be  seen,  are  plainly  distin- 
guishable from  the  case  at  bar:  Blades  v. 
Hi«gs.  10  C.  B.  (N.  a.)  713.  This  was  on 
demurrer  to  a  plea  which  set  up  that  the 
plaintiff  had  possession,  wrongfully  and 
against  the  will  of  the  owner,  of  certain 
property,  which  the  plaintiff  was  abooc 
to  carry  away.  The  plea  was  held  to  be 
a  good  justification  tor  necessary  force, 
upon  the  assumed  ground  that  the  defend- 
ants had  actual  possession  ot  the  chat- 
tels, which  the  plaintlft  took  against  their 
will.  In  Johnson  v.  Perry,  66  Vt.  703,  and 
Gyre  v.  Culver,  47  Barb.  692,  there  waa  no 
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claim  of  rlKbt  on  the  part  of  the  plaintiff 
to  the  property  he  bud  taken.  In  Hodge* 
den  V.  Hubbard,  18  Vt.  504,  the  plaintiff 
obtained  the  property  by  false  represen- 
tatinna.  Baldwin  v.  Hayden,  6  Cunn.  453, 
apparently  Buetalntt  the  defendant's  con- 
tention that  an  owner  baa  a  right  to  re- 
take property  Intruated  to  another,  it  he 
is  about  to  carry  it  away ;  yet  it  does  not 
appear  in  that  case  that  the  defendant 
made  any  claim  of  title  to  the  paper  In 
question,  only  that  he  supposed  be  had 
permission  to  take  it  away.  State  v.  El- 
liot, 11  N.  H.  640,  is  In  the  same  line,  bat 
«xtremely  guarded  in  expression.  It  ap- 
pears to  have  been  a  very  slight  assault, 
which  the  court  was  quite  willing  to  jus- 
tify, without  consideration  of  authorities. 
But  the  court  says  the  right  of  recapture 
of  property  is  far  more  limited  than  that 
of  its  defense,  and  recognizes  the  ques- 
tion whether  the  person  removing  it  is  a 
mere  v\  rong-doer  as  one  of  the  questions 
to  be  determined. 

The  defendants  object  to  the  charge  of 
the  court  that,  where  a  person  has  come 
into  the  peaceable  possession  of  a  chattel 
from  another,  the  latter  has  no  right  to 
retake  it  by  yiulence,  whether  the  posses- 
sion is  lawful  or  unlawful,  upon  the 
ground  that  this  rule  would  prevent  the 
recapture  of  property  obtained  by  trick- 
ery or  fraud.  The  Instrnction  must  be 
considered,  not  as  an  abstract  proposi- 
tion, but  with  reference  tu  the  case  before 
the  Jury.  Nothing  appeared  to  show  that 
the  money  had  been  procured  by  misrep- 
resentation, trickery,  or  fraud.  It  was 
delivered  to  the  plaintiff  voluntarily,  in 
the  usual  course  of  business.  True,  under 
the  advice  of  a  lawyer  whom  ho  had  con- 
sulted, the  plaintiff  had  previously  de- 
termined to  apply  the  money  to  his  own 
payment  when  he  should  receive  It;  but 
this  did  not  make  the  delivery  itself  fraud- 
ulent, nor  did  his  Intent  to  assert  what  he 
believed  to  be  his  right  make  that  intent 
criminal.  We  think,  therefore,  with  ref- 
erence to  the  case  as  it  stood,  there  was 
no  error  in  the  charge  as  given,  nor  in 
the  refusals  tu  charge  as  requested.  Ex- 
ceptions overruled.  , 


07  K.  I.  441) 

Ballod  v.  Earle  et  aJ. 
{Supreme  Ciniirt  of  Rhode  Ulcmd.    July  SS,  1891. ) 

KXFBB8S  COXPANT  —  LiMITIKO  IdABIUTT  VOB 

Logs. 
The  giving  by  an  express  oompany,  and 
the  acceptance  by  a  shipper,  of  a  printed  receipt 
valuing  a  package  received  for  transportation  at 
460,  and  limitlnK  the  liability  of  the  company  XOr 
loss  to  that  amount,  unless  the  value  was  other- 
wise therein  expressed,  is,  in  the  absence  of  an 
expression  of  greater  value,  a  valid  agreement 
as  to  the  extent  of  the  company's  liability  where 
the  package  was  lost  through  the  negligence  of 
the  company. 

Assumpsit  by  William  L..  Ballou  against 
William  H.  Earle  and  Henry  Prew,  co- 
partners as  the  Earle  &  Prew  Expr^s 
Company,  for  the  value  of  a  package  lost 
by  the  defendants. 

Stephen  A.  Cooke,  Jr.,  and  Louis  L.  An- 
fcell,  for  plaintiff.  Arnold  Green,  fur  de. 
fendants. 


Tii.UNaHAST,  J.  This  is  asaumpalt  to 
recover  the  sum  of  f 579,  being  the  value 
of  a  box  of  diamonds  which  the  plaintifl 
delivered  to  the  servant  and  agent  of  the 
defendants  to  be  by  them  transported  by 
express  to  New  Bedford,  in  the  state  of 
Massachusetts.  Jury  trinl  Is  waived,  and 
the  case  is  to  be  tried  to  the  court  on  the 
law  and  the  facts.  The  defendants,  who 
are  common  carriers  of  merchandise  for 
hire,  received  from  the  plaintiff  at  Provi- 
dence, on  the  26th  day  of  July,  1890,  a 
package  containing  diamonds  of  the  value 
aforesaid,  to  be  by  them  delivered  to  C. 
W.  Haskins,  at  New  Bedford,  Mass.  The 
plaintiff  had,  and  for  a  considerable  time 
previous  to  the  above-named  date  had 
bad,  in  bis  possession  and  constant  use  a 
book  of  the  defendants'  contract  receipt 
blanks,  at  the  top  of  each  page  of  which 
was  printed  what  purports  to  be  a  mut- 
ual agreement  between  the  shipper  and 
the  common  carrier,  which  agreement,  in 
so  far  as  It  is  material  for  our  present 
consideration,  provides  that  the  defend- 
ants "are  nottu  be  held  liable  or  responsi- 
ble for  »ny  loss  or  damage  to  said  prop- 
erty •  •  •  unless  in  every  case  the 
same  be  proved  to  have  occurred  from  the 
fraud  or  gross  negligence  of  said  express 
company,  or  their  servants;  nor  in  any 
event  shall  the  bolder  hereof  demand  be- 
yoni  the  sum  of  flfty  dollars,  at  which 
the  article  forwarded  is  hereby  valued,  un- 
less otherwise  herein  expressed  or  unless 
especially  Insured  by  them  and  so  specified 
In  this  receipt,  which  insurance  shall  con- 
stitute the  limit  of  the  liability  of  Earle  & 
Prew's  Express. "  One  of  these  blanks  the 
plaintiff  filled  out  for  the  addressed  pack- 
age In  question,  but  gave  no  value  there- 
of, although  there  was  a  blank  column  in 
said  receipt  marked  "  value. "  This  receipt 
was  signed  by  the  defendants'  agent  when 
the  plaintiff  gave  the  package  to  the 
agent.  The  defendants  bad  no  knowledge 
of  the  contents  or  value  of  said  package 
except  as  stated  in  said  receipt  at  the 
time  of  Its  delivery  to  them,  nor  did  they 
make  any  inquiry  of  the  plaintlB  concern- 
ing the  same.  This  package  was  lost  by 
the  negligence  of  the  defendants'  servant 
before  it  reached  their  ofSce,  and  said  de- 
fendants admit  tbelr  liability  therefor  un- 
der said  agreement,  and  offer  to  pay  the 
said  sum  of  $50,  which,  they  contend,  is 
the  limit  of  their  liability.  The  plaintiff 
testifies  that  bis  reason  fornot  giving  any 
value  to  the  package  was  because  the  ex- 
pressage  was  to  be  paid  by  the  consignee. 
The  defendants,  on  the  other  band,  testify 
that  the  reasons  given  them  by  the  plain- 
tiff for  not  giving  any  value  to  the  pack- 
age in  said  receipt  were  that  it  cost  more 
money,  and  that  the  consignee  bad  prevl- 
ouly  complained  of  the  charges  of  express- 
age  in  cases  wbere  the  values  had  been 
given,  and  that  he  adopted  this  mode  to 
lessen  said  charges. 

We  think  it  is  very  evident  that  the  pur- 
pose of  the  plaintiff  in  not  giving  any 
value  to  the  package  was  to  save,  either 
to  himself  or  to  the  consignee,  and  it  mat- 
ters not  which,  the  additional  expresaage 
which  would  have  been  charged  by  the 
defendants.  U  the  real   value  bad   been 
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siren;  for  It  must  be  presumed  from  the 
terms  of  the  receipt  that,  as  the  defendants 
assume  a  liability  only  to  the  extent  of 
the  ruination  therein  named,  the  rate  of 
expressage  is  graduated  by  said  valua- 
tion. Under  this  state  of  facts  the  plain- 
tiff's final  contention,  which  logically 
should  be  the  first,  and  hence  we  will  con- 
sider it  first,  is  that  the  express  assent  of 
the  owner  of  the  goods  to  the  restrictions 
of  the  carrier's  liability  most  be  found  to 
give  effect  to  it  in  any  case.  We  think  the 
decided  preponderance  of  the  authorities 
Is  to  the  contrary;  and  that  the  wel- 
settled  rule  now  is  that  in  the  absence  of 
fraud,  concealment,  or  improper  practice 
the  legal  presumption  is  that  stipulations 
limiting  the  common-law  liability  of  com- 
mon carriers  contained  In  a  receipt  glren 
by  them  for  freight  were  known  and  as- 
sented to  by  the  party  receiving  It.  Belger 
V.  Dlnsmore,  61  N.  Y.  166;  Steers  v. Steam- 
Ship  Co.,  57  N.  Y.  ] ;  Harris  v.  Railway 
Ck>.,  1  Q.  B.  Dir.  615;  Germania  Fire  Ins. 
Co.  r.  Memphis  &  C.  R.  Co.,  72  N.  Y.  90; 
Quimby  v.  Railroad  Co.,  150  Mass.  365,  28 
N.  E.  Rep.  205;  Burke  v.  Railway  Co.,  6  C. 
P.  Dir.  1;  Maghee  r.  Railroad  Co.,  45  N.  Y. 
514;  Grace  V.  Adams,  100  Mass.  505 ;  Insur- 
ance Co.  V.  Buffum,  115  Mass.  343;  Hill  r. 
Railroad  Co.,  78  N.  Y.  351.  For  a  full  dis- 
cussion of  the  contrary  doctrine,  see  Hol- 
lister  V.  Nowlen,  19  Wend.  234,  anri  cases 
cited.  In  the  case  at  bar  a  printed  fac 
simile  of  the  receipt  in  question  is  before 
DS,  which  shows  that  the  terms  and  con- 
ditions upon  which  the  defendants  re- 
ceived the  goods  In  question  must  have 
been  well  known  to  the  plaintiff.  And 
more  especially  is  this  to  be  taken  for 
granted  from  the  fact  that  a  book  of  the 
defendants,  filled  with  receipt  blanks 
identical  with  this,  was  In  the  plaintiff's 
possession,  and  in  almost  dally  use  by 
him.  From  an  esamination  of  said  fac 
simile  it  is  evident  tbut  there  was  not 
only  no  attempt  to  conceal  the  terras  and 
conditions  of  the  bailment  on  the  part  of 
the  defendants,  but.  on  the  other  hand, 
that  itbad  been  thelrpurpose  to  make  the 
same  specially  prominent  and  noticeable. 
It  Is  all  printed  on  one  side  of  the  paper, 
and  at  the  top  thereof.  Ii  Is  headed  by 
the  caution,  printed  In  bold  type,  "Read 
the  Conditions  of  this  Receipt,"  and  all 
the  printed  matter  precedes  the  signature 
of  the  agent  of  the  defendants.  We  think, 
therefore,  that  the  receipt  in  question 
ought  to  be  regarded  as  having  received 
the  assent  of  the  plaintiff,  and  as  being, 
as  Its  language  purports,  the  mutnal 
agreement  of  the  parties  touching  the 
package  In  question. 

Having  found,  then,  that  there  was  an 
agreement  between  the  parties  as  to  the 
limit  of  the  defendants'  liability  In  case  of 
loss,  we  come  to  the  main  question  in  the 
case,  vis.,  was  said  agreement  valid  and 
binding  upon  the  parties  thereto?  or,  to 
state  the  question  more  broadly,  to  what 
exteut  is  a  common  carrier  entitled  to 
contract  In  limitation  of  his  common-law 
liability?  This  is  a  question.  In  so  far  as 
It  applies  to  carriers  by  land,  upon  which 
there  has  been  great  contrariety  of  opin- 
ion in  different  courts,  the  earlier  cases 


holding  that  it  was  against  public  policy; 
and  hence  impossible,  forcommon  carriers 
to  guard  themselves  by  any  Btipulations 
whatever  against  liability  from  loss  aris- 
ing from  any  other  cause  than  the  act  of 
God  or  the  public  enemy.  This  question 
in  discussed  In  Edwards  on  Bailments,  (sec- 
tion 552,  and  cases  cited  in  note  5,)  while 
the  later  cases  have  materially  modified 
this  rule  in  the  carrier's  favor,  and  per- 
mitted him  not  only  to  contract  so  as  to 
change  the  extent  of  his  liability  as  fixed 
by  the  common  law,  but  such  contracts, 
when  made  with  his  employer,  became 
almost  entirely  the  measure  of  his  respon- 
sibility. "And  this  custom, "  says  Hutch- 
inson on  Carriers,  (section  119.)  "has  be- 
come so  universal  In  transactions  with 
carriers  that  his  liability  may  now  be 
said  to  depend  almost  exclusively  apon 
contract.  He  still  stands,  however,  In  the 
relation  of  common  carrier  to  the  goods 
intrusted  to  him,  notwithstanding  his 
contract,  however  much  It  may  lessen  his 
common-law  liability,  and  he  cannot, 
even  by  the  most  express  contract,  di- 
vest himself  of  that  character,  and  change 
It  to  that  of  a  mere  private  carrier  or 
ordinary  bailee."  Davidson  v.  Graham. 
2  Ohio  St.  131, 140;  Railroad  Co.  v.  Lock- 
wood,  17  Wall.  357,  Hooper  v.  Wells,  27 
Cal.  11;  Chrlstenson  v.  Express  Co.,  15 
Minn.  270,  (Gil.  208;)  Bank  of  Kentucby 
V.  Adams  Exp.  Co.,  93  U.  S.  174, 180;  KIrby 
r.  Express  Co.,  2  Mo.  App.  869;  but  see 
Express  Co.  v.  Sands,  55  Pa.  St.  140;  Gro- 
gan  V.  Express  Co.,  114  Pa.  St.  523,  7  Atl. 
Rep.  134.  Without  attempting  a  review 
of  the  conflicting  authorities  upon  the 
question  before  us,  which  would  answer 
no  useful  purpose  here,  we  will  only  say 
that  opon  an  examination  thereof  we 
have  come  to  the  conclusion  that  the  de- 
cided weight  of  the  authorities,  as  well  as 
the  better  reason,  favors  the  rule  that  a 
common  carrier  may,  to  a  great  extent  at 
least,  contract  in  limitation  of  his  com- 
mon-law liability,  "  provided. "  as  stated 
in  Express  Co.  v.  Caldwell,  21  Wall.  264, 
"the  limltiitlon  be  such  as  the  law  can  rec- 
ognize as  reasonable  and  not  inconsistent 
with  sound  public  policy. "  The  shipper  and 
the  common  carrier  are  thus  authorized 
to  enterlnto  an  express  agreement,  within 
certain  limits,  as  to  the  terms  upon  which 
the  latter  will  transport  and  convey  for 
the  former  a  certain  article  of  personal 
property  of  an  agreed  value  to  a  desig- 
nated place  for  an  agreed  price.  We  fall 
to  see  that  the  recognition  of  the  validity 
of  such  an  agreement  is  violative  of  any 
sound  rule  of  public  policy.  Indeed,  it 
seems  to  us  that  public  policy  requires  the 
upholding  of  such  an  agreement  as  tend- 
ing to  the  honest  disclosure  of  value  on 
the  part  of  the  shipper,  and  the  exercise  ol 
that  degree  of  diligence  on  the  part  of  the 
carrier  which  Is  commensurate  with  the 
value  of  the  particular  article  conveyed, 
and  the  price  paid  for  such  conveyance. 
To  illustrate:  A.  has  a  box  of  tinware 
of  the  vhlue  of  five  dollars,  which  be 
wishes  to  send  to  Boston  by  B.,  a  com- 
mon carrier.  The  box  is  delivered  to  B. 
under  an  agreement  similar  to  the  one 
before  us,  no  information  being  given  as 
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to  the  contents  of  aald  box.  What  in  the 
decree  ot  care  which  B.  ia  expected  to  ex- 
ercise In  the  transportation  ot  this  box? 
Manifestly  that  degree  ot  care  which  is 
commensurate  with  a  box  whose  value 
does  not  exceed  that  stipulated  In  the  con- 
tract, to-wlt,  fSO.  B.'s  maximum  liabili- 
ty in  ease  ot  loss  being  known  to  him 
beforehand,  he  will  naturally  exercise  such 
a  degree  ot  care  as  would  ordinarily  in- 
sure the  safe  delivery  at  its  destination  of 
an  article  ot  this  value.  Moreover,  he 
is  only  paid  for  assaming  a  risk  to  the  ex- 
tent of  foO,  and  he  has  graduated  his 
charge  for  carriage  accordingly.  Such  an 
agreement  certainly  strikes  one  as  emi- 
nentlyfalr  and  reasonable.  Neither  party 
is  deceived  or  misled  thereby.  The  ship- 
per on  the  one  hand  is  insured  of  the  safe 
delivery  ot  his  goods  at  their  destination, 
or  their  value  in  money.  In  case  of  loss, 
and  the  carrier,  on  the  other  hand,  pro- 
portions his  care  to  the  liability  'nhich  he 
has  assumed.  Both  parties  thus  act  un- 
derstaudingly  and  intelligently.  There  is 
little  opportunity  for  fraud  on  the  part  of 
the  shipper,  and  nonet<ir  overcharge  on 
the  part  ot  the  carrier.  To  illustrate 
again :  A.  wishes  to  send  a  box  of  dia- 
monds, valued  at  f500,  to  Boston,  Mass., 
and  employs  B.,  a  common  carrier,  to 
transport  the  same  thence  under  an  ex- 
press agreement  which  stipulates,  among 
other  things,  that  the  value  thereof  is  f  50, 
the  charge  for  expressage  being  based 
upon  that  valuation.  As  in  th6  former 
case,  B.  assumes,  and  has  the  right  to  as- 
sume, that  the  value  of  this  package  does 
nut  exceed  the  sum  ot  f  5(),  and  he  therefore 
proportions  bis  care  accordingly.  The 
package  Is  lost  by  B.,  whereupon  A.  seeks 
to  hold  him  liable  tor  the  actual  value  ot 
said  package,  which  was  many  times 
larger  than  that  agreed  upon.  B.  was 
only  paid  tor  the  care  and  transportation 
of  a  package  of  the  value  of  fSO,  and  the 
degree  ot  care  which  he  used  was  sufBcient 
for  a  transaction  of  that  sort,  while  it 
was  quite  insufflcient  tor  a  transaction  of 
the  sort  which  he  was  induced  by  misrep- 
resentation on  the  part  ot  A.  to  under- 
take. Had  he  been  apprised  ot  the  actual 
▼alue  of  this  package,  he  would  have  exer- 
cised that  degree  of  care  which  was  com- 
mensurate therewith,  and  would  also 
have  graduated  his  charge  accordingly. 
To  allow  A.  to  repudiate  his  contract 
with  B.  in  case  ot  loss,  and  hold  the  latter 
to  his  strict  common-law  liability,  under 
the  circumstances,  is  little  less  than  to 
permit  him  to  perpetrate  a  fraud  under 
the  guise  of  enforcing  a  legal  right. 

If  this  tUastration  fairly  represents  the 
case  at  bar,  and  it  seems  to  us  that  it 
does,  it  shows  the  unreasonableness  and 
Injustice  of  the  rule  ot  liability  contended 
for  by  the  plaintiff.  But  the  main  con- 
tention ot  the  plaintltfti  is  that  an  ex- 
press company  cannot  limit  Its  liability 
for  loss  ot  goods  occasioned  by  Its  own 
negligence,  and  in  support  thereof  he  cites 
the  following  cases,  vis. :  Grogan  v.  Ex- 
press Co.,  114  Pa.  St.  623,  7  Atl.  Rep.  134; 
Brown  v.  Express  Co.,  15  W.  Va.  812;  Mas- 
lln  V.  RaUroad  Co.,  14  W.  Va.  180,  191; 
Newborn  v.  Just,  2  Car.  &  P.  76;  New 


Jersey  Steam  Nav.  Co.  v.  Merchants' 
Bank,  6  How.  844 ;  Snider  v.  Exprens  Co., 
63  Mo.  376,  883;  Express  Co.<v.  Graham,  28 
Ohio  St.  685,  698;  Railroad  Co.  v.  Hale,  6 
Mich.  243;  Transportation  Co.  v.  Newhall, 
24  JU.  466;  Graham  v.  Davis,  4  Ohio  St. 
362;  Muserv.  Express  Co.,  1  Fed.  Rep.  382; 
Express  Co.  t.  Selde,  (Miss.)  7  South.  Rep. 
547.  These  cases  undoubtedly  sustain 
the  position  of  the  plaintiff  in  this  re- 
spect ;  and  we  are  not  only  not  disposed 
to  question  their  authority  upon  this 
point,  but  to  agree  entirely  therewith. 
We  do  not  think  that  it  Is  competent  for 
a  common  carrier  to  stipulate  for  exemp- 
tion from  loss  occasioned  by  his  own  neg- 
ligence or  that  of  his  servants.  Such  an 
exemption  is  not  just  and  reasonable  in 
the  eye  of  the  law.  Nor  is  It  necessary  for 
us  to  so  hold  in  order  to  sustain  the  con- 
tract under  consideration ;  for,  as  stated 
by  BLA.TCHF0RD,  J.,  In  Hart  v.  Railroad 
Co.,  112  U.  S.  JJ31,  340,  5  Sup.  Ct.  Rep.  151, 
"The  limitation  as  to  value  has  no  ten- 
dency to  exempt  from  liability  for  negli- 
gence. It  does  not  induce  want  ot  care. 
It  exacts  from  the  carriers  the  measure 
ot  care  due  to  the  value  agreed  on.  The 
carrier  is  bound  to  respond  in  that  value 
for  any  negligence.  The  compensation 
for  carriage  is  based  on  that  value.  The 
shipper  is  estopped  from  saying  that  the 
value  is  greater.  The  articles  have  no 
greater  value  tor  the  purposes  of  the  con- 
tract of  transportation  between  the  par- 
ties to  that  contract.  The  carrier  must 
respond  for  negligence  up  to  that  value. 
It  Is  just  and  reasonable  that  such  a  con- 
tract, fairly  entered  into,  and  where  there 
is  DO  deceit  practiced  on  the  shipper, 
should  be  upheld.  There  is  no  violation 
of  public  policy.  On  the  contrary.  It 
would  be  unjust  and  unreasonable,  and 
would  be  repugnant  to  the  soundest  prin- 
ciples of  fair  dealing,  and  of  the  freedom 
of  contracting,  and  thus  In  conflict  with 
public  policy,  if  a  shipper  should  be  al- 
lowed to  reap  the  benefit  ot  the  contract 
it  there  Is  no  loss,  and  to  repudiate  it  in 
case  ot  loss."  The  case  from  which  we 
have  thus  quoted  was  (me  in  which  the 
loss  happened  from  the  negligence  of  the 
defendant.  The  court  had  previously  de- 
clared in  the  same  case  (page  338)  that 
"it  is  the  law  otthis  court  that  a  common 
carrier  may  by  special  contract  limit  his 
common-law  liability ;  but  hecannot  stipu- 
late for  exemption  from  the  consequences 
of  Ilia  own  negligence,  or  that  of  his  serv- 
ants,"  thus  expressly  affirming  the  doc- 
trine previously  laid  down  by  that  learned 
court  in  New  Jersey  Steam  Nav.  Co.  v.  Mer- 
chants' Bank,  6  How.  344;  York  Manuf'g 
Co.  V.  Illinois  Central  R.  Co.,  3  Wall.  107; 
Railroad  Co.  v.  Lockwood,  17  Wall.  357; 
Express  Co.  V.Caldwell,  21  Wall.  261;  Rail- 
road Co.  V.  Pratt.  22  Wall.  123;  Bank  of 
Kentucky  v.  Adams  Exp.  Co.,  93  TJ.  S. 
174;  Railway  Co.  v.  Stevens,  95  D.  S.  655. 
But  although  the  loss  did  occur  from  the 
negligence  of  the  defendant,  the  court  up- 
held the  agreement  as  to  the  value  of  the 
property  on  the  ground,  as  forcibly  stated 
in  the  opinion,  that  there  is  no  justice  in 
allowing  the  shipper  to  be  paid  a  large 
value  for  an  article  which  he  has  iaduced 


Digitized  by 


Google 


1116 


ATLANTIC  BEPORTEB.V0L.  22. 


the  carrier  to  take  at  a  low  rate  ot  freight 
on  the  aBBertlpn  arid  agreement  that  its 
valoe  le  a  less  sum  than  that  claimed  after 
a  loRB.    It  1b  Just  tu  hold  the  shipper  to  his 
agreement,  fairly  made,  as  to  value,  even 
where   the   loss   or  Injury  has   occurred 
through    the   negligence   of    the   carrier. 
The  effect  of  the  agreement  Is  to  cheapen 
the  freight  and  secure  the  carriage,  If  there 
is  no  loss;  and   the  effect  of  disregarding 
the  agreement,  after  a  loss,  is  to  expose 
the  carrier  to  a  greater  risk  than  the  par- 
ties intended    he    should  assume.    "The 
agreement  as  to  value,  in  this  case,  stands 
as  if  the  carrier  had  asked  the  value  of  the 
borsea,  an.d  had  been  told  by  the  plaintlD 
the  sum  inserted  in  the  contract."    The 
rnle  laid  down  in  Grogan  v.  Express  Co., 
114  Pa.  St.  523,  7  Atl.  Rep.  134,  a  case  much 
relied  on  by  the    plaintiff,  that  "an  ex- 
■  press  company  cannot  by  special  contract 
or  special  acceptance  limit  its  liability  for 
loss  of  goods,  resulting  from  the  negli- 
gence pf  the  company  or  its  servants, "  is 
not  in  conflict  with  the  case  just  quoted 
from  upon  this  point,  and,  with  all  due 
respect  to  the  learned  court  which  ren- 
dered this  decision,  we  think  that  It  mis- 
apprehended the  decision  in  Hart  v.  Rail- 
road Co.,  supra, In  declaring  that  thatcase 
had  decided  that  a  common  carrier  could 
limit  its  liability  even  as  against  Its  own 
negligence.    The  real  distinction  between 
these  two  cases,  as  It  seems  to  us,  is  not 
In  the  rule  adopted  by  each,  but  In  the 
application   thereof.    In  the  Grogan  Case 
the  court  holds  that  an  agreement  as  to 
value  In  case  of  loss  by  negligence  is  not 
binding  on  the  parties,  on  the  ground,  as 
we  understand  the  decision,  that  to  hold 
the  contrary  would  be  to  uphold  the  car- 
rier in  stipulating  against  bis  own  negli- 
gence, although  It  holds  at  the  same  time 
than  an  agreement  as  to  value  "would 
be  a  protection  against  liability  beyond 
that  amount  except  for  negligence. "    In 
this  respect  the  court  followed  the  case  of 
Express  Co.   v.  Sands,  i)5  Pa.  St.  140,  and 
Farnham  v.  Railroad  Co.,  Id.  53;  that  is 
to  say,  these  cases  hold  that  an  agi-ee- 
mont  as  to  value  In  case  of  loss  is  valid 
and  binding,  excepting  only  where  the  loss 
Is  occasioned  by  the    negligence    of  the 
common  carrier  or  his  servant;  while  in 
the    Hart    Case,    before  referred   to,  the 
court  holds  that  the  agreement  as  to  Val- 
ue is  also  valid  and  binding  where  the  loss 
is  occasioned    by  the   negligence   of   the 
common  carrier,  and  that  so  to  hold  "has 
no  tendency  to  exempt  from  liability  for 
negligence."    The  reasoning  in   the  last- 
named  case  Is  cogent  and  convincing,  and 
we  are  disposed  to  adopt  the  same  in  pref- 
erence to  the  authorities  which  hold  to 
the  contrary.    See,  also,  Oppenhelmer  v. 
Express  Co.,  69  111.  62;   Kallman   v.  Ex- 
press Co.,  3  Kan.  205;  Brehme  v.  Express 
Co.,  25  Md.  328;  Snider  v.  Express  Co..  63 
Mo.  376;  Levy  v.  Express  Co.,  4  S.  C.  234; 
Boorman  v.  Express  Co.,  21  Wis.  154.     We 
therefore  decide  that  it  was  competent  for 
the  parties  to  agree  as  to  the  value  of  the 
package  In  question  In  case  of  loss  by  neg- 
ligence, and  that,    having   thus    agreed, 
they  are  bound  thereby.    Judgment  must 
therefore  be  entered  for  the  plaintiff  for 
the  sum  of  950. 


(B.L 
(U  R.  I.  0 

Eddy  v.  Providence  Mach.  Co.i 
[SupremeCcmrtiifliliodsUlatid.  April 86, 1885.) 

aABNISHHEKT — PrOOBDDBE — AFFIDAVIT  OT 
TBnSTBB— DbFAULIV- RbS  JCDIOATA. 

1.  Defendant,  a  trustee,  was  served  with  ■ 
writ  returnable  June  36,  188a,  in  a  Justice  court, 
and  filed  an  affidavit  describing  tfaecase  towliicb 
it  refened.  In  a  oomer  of  the  sheet,  above  the 
affidavit,  appeared  the  words,  "Justice  oonrt, 
•  •  •  June  39, 1883. "  No  other  case  was  pond- 
ing between  the  parties.  The  court  disregarded 
the  affldarit,  and  charged  tlie  defendant  as  trus- 
tee. Held,  that  the  affidavit  properly  applied  to 
the  case,  sinoe  the  insertion  of  the  eironeous  data 
in  the  margin  was  a  mere  memorandum,  which 
had  no  reference  to  the  facts  in  suit. 

8.  Under  Pub.  St.  R.  I.  0.  808,  J  18,  on  de- 
fault  of  a  trustee,  he  is  liable  to  satisfy  the  Judg- 
ment obtained  against  the  principal  defendant, 
to  be  recovered  by  action  on  the  case.  Held, 
that  the  trustee's  liability  is  statutory,  and  be 
is  not  bound  by  the  fact  that  be  is  "charged  by 
his  default, "  by  the  court,  but  may  show,  in  an 
action  on  the  case,  tba,t  he  duly  filed  his  affidavit 
ot  defense,  and  should  not  hare  been  charged. 

Exceptions  from  court  of  common  pleaa^ 
Kent  coonty.    Overrnled. 

Action  by  Henry  D.  Eddy  against  the 
Providence  Machine  Company  lor  neglect 
to  file  a  sworn  account  as  a  garnishee  in 
an  action  against  one  Willis  H.  Payson. 
Trial  to  the  court,  and  judgment  for  de- 
fendant. Plalntitr  brought  a  bill  of  excep- 
tions. 

Joba  J.  Arnold,  for  plaintiff.  Dexter  B. 
Potter,  for  defendant. 

Stinbss.  J.  The  defendant  is  sned  for 
neglecting  to  makeanaffida vitas  garnish- 
ee in  a  suit  by  the  plaintiff  against  Pay- 
son  in  the  Justice  court  of  Providence. 
The  return-day  of  the  writ  in  the  justice 
court  was  June  26,  1882.  The  defendant, 
by  Its  clerk,  upon  whom  the  copy  of  the 
writ  was  served,  made  its  affidavit,  which 
was  flled  In  the  clerk's  office  of  the  Justice 
court,  June  20, 1882.  In  a  corner  of  the 
sheet,  above  the  affidavit,  were  placed  the 
words,  "Justice  court  city  of  Providence. 
June  29,  1882."  The  plaintiff,  therefore, 
claims  that  the  affidavit  conld  nut  apply 
totheorlglnal  case.  We  think  thedate  was 
no  part  of  the  affidavit.  It  was  a  mere 
memorandum  placed  above  it  for  conven- 
ience in  reference.  It  is  not  referred  to  in 
the  affidavit,  nor  made  a  part  of  it  In  any 
way,  but,  on  the  contrary,  the  case  is 
therein  accurately  designated.  The  affi- 
davit was  duly  made,  duly  flled,  and  aaffl- 
ciently  de<icrlbed  the  case  to  wbicb  it  re- 
ferred. The  Insertion  of  an  errunoas  date 
above  the  affldavltcould  notchange  those 
facts.  It  does  not  appear  that  there  was 
any  other  cose  betwean  the  parties  named 
to  which  the  affidavit  could  relate.  The 
defendant  all  that  is  required  of  a 
garnishee  by  law.  But  the  defendant  was 
charged  as  trustee  of  said  Payson  by  the 
justice  court,  the  memorandum  on  the 
papers  being,  "  Prov.  Machine  Co.  chg'd. 
no  aff 't. "  Hence  the  plaintiff  in  this  ac- 
tion claims  that  such  charging  is  in  the 
nature  of  a  judgment,  which  is  conclusive 
upon  this  defendant.    As  garnishment  is 
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a  statutory  proceeding,  It  Is  only  by  force 
uf  statute  that  the  charging  of  a  garnishee 
can  In  any  case  operate  as  a  judgment. 
Bnt,  m  those  states  where  It  has  this 
effect,  It  Is  not  conclusive  as  to  the  amount 
owing  by  the  garnishee  to  the  attachment 
defendant.  Barton  v.  Allbrlgbt,  29  Ind. 
4H9;  Drake,  Attach m.  (4th  Ed.)  §  707,  and 
cases  cited.  It  so,  as  between  them,  it 
cannot  be  conclusive  as  to  whether  any- 
thing is  owing.  The  conclusiveness  of  a 
finding  against  a  garnishee  applies  only 
to  the  suit  In  which  It  is  made.  The  stat- 
utes of  this  state  do  not  treat  the  charg- 
ing of  a  garnishee  as  a  judgment.  By 
Pub.  St.  R.  I.  c.  208,  §  13,  If  he  makes  a  dis- 
elosure  of  funds  in  hie  hands,  the  plaintiff 
may  sue  for  the  amount,  or  so  much  as 
will  satisfy  his  judgment  against  the  de- 
fendant. The  execution  does  not  run 
against  the  garnishee,  though  by  chapter 
322,  §  21,  It  runs  against  the  fund,  wltbont 
providing  any  immediate  remedy  If  the 
garnishee  refuses  to  turn  it  over.  Even 
after  an  execution  Issues,  he  may  avoid 
his  liability  altogether  by  making  an  afB- 
davlt,  under  the  provisions  of  section  22. 
The  only  case  in  which  the  court  acts  ju- 
dicially with  rtfereoce  to  the  garnishee  is 
nnder  chapter  218,  S  10,  to  determine.  In 
case  he  "shall  appear,"  whether  he  "is 
properly  chargeable  as  the  trustee  of  the 
defendant,  and,  if  chargeable,  to  what 
extent."  There  Is  no  provision  In  the 
statute  for  theconrt  tocharge  a  garnishee 
upon  his  default  to  make  an  affidavit. 
His  liability  in  that  case  is  determined  by 
chapter  208,  S  18,^  and  Is  the  same  that  it 
was  before  the  passage  of  the  act  author- 
ising the  court  to  determine  the  liability 
after  appearance.  Provision  is  made, 
(chapter  222,  §  21,)i>  "if  the  trustee  shall  be 
charged  by  his  default, "  that  the  execu- 
tion shall  run  against  "the  personal  es- 
tate of  the  said  defendant  In  the  hands 
and  poBseesion "  of  tbegarnlshee, "charged 
as  trustee  of  the  said  defendant  by  the  de- 
fault of  the  said  trustee  to  file  his  affidavit 
in  said  action."  But  this  charging  must 
refer  to  the  garnishee's  statutory  liability, 
for  no  express  antburlty  is  given  to  the 
court  to  charge  him  by  default.  It  la  pos- 
sible to  Infer  such  an  authority  from  the 
words  quoted  above,  but  such  an  Inference 
would  enlarge  a  statute  which  can  be  more 
plainly  satisfied  by  reference  to  the  statu- 
tory liability.    If,  therefore,  a  garnishee,  in 

>Pab.  8t  R.  I.  c  306,  S  18,  provides:  "If  any 
person,  •  •  •  after  being  served  as  trustee 
with  a  copy  of  any  writ,  and  after  having  been 
tendered  at  the  time  of  such  service  •  •  • 
traveling  fees,  •  •  *  siiall  refosa  or  neglect 
to  render  such  an  account  on  oath,  as  aforesaid, 
of  what  persunal  estate  of  the  defendant  be  had 
in  his  hands  at  the  time  of  the  serrioe  of  such 
copy,  such  trustee  sliaU  be  liable  to  satisfy  the 
jaagment  that  the  plaintiff  shall  recover  against 
the  defendant  in  soch  writ,  to  be  reooreced  by 
action  on  the  case. " 

•Fab.  St.  B.  L  c.  233,  S  2t,  provides  that  "in 
every  exeeution  against  any  defendant,  in  an 
action  in  which  another  person  shall  huve  been 
charged  as  the  trustee  of  such  defendant,  ander 
• .  •  •  sflotlon  10,  c.  318.  •  •  •  If  tbe  trus- 
tee shall  be  charged  by  his  default  in  not  filing 
the  necessary  atBoavit,  •  •  ♦  Insert,  •  •  • 
*  By  the  default  of  the  «aid  trustee  to  file  his  affi- 
davit in  said  action.'" 


case  of  default,  becomes  liable  by  force  of 
statute,  and  not  by  an  adjudication  of  tbe 
court,  the  fact  that  be  is  "charged  by  his 
default  "cannot  be  regarded  aa  a  judgment. 
It  follows  that  the  defendant  Isnot  bound 
by  the  charging  in  the  justice  court,  but 
may  show,  as  he  has  done,  that  he  duly 
filed  his  affidavit,  and  should  not  have 
been  charged.    Exceptions  overruled. 

(16  R.  I.  12> 

Ames  v.  Ames.* 
CSv/preme  Covrt  of  Rhode  Island.  May  9,  lfi85.) 
Wills— CoMBTBOOTioK—FowBB  or  Tbusteb. 
The  will  of  D.  devised  one-third  of  his  re- 
siduary estate  to  trustees,  to  collect  all  profits 
and  income  from  said  one-third  part,  and  "the 
same  from  time  to  time,  in  his  own  discretion, 
apply  and  appropriate  for  the  sole  use  and  bene- 
fit of  my  said  sister  C,  for  and  during  tbe  term 
of  her  natural  life;  hereby  authorizing  and  em- 
pctrering  my  said  trustee,  in  his  discretion,  and 
if  he  shall  at  any  time  deem  it  wise  and  expedi- 
ent, to  apply  and  appropriate  the  whole  or  any 
portion  oz  the  body  or  capital  of  said  one-third, 
so  held  In  trust  as  aforesaid,  to  the  use  and  ben- 
efit of  my  said  sister  C.  during  her  life-time. " 
Held,  that  the  authority  to  "appropriate  the 
whole  or  any  portion  of  thehody  or  capital  "of  the 
estate  authorized  the  trustee  to  dispose  of  the 
whole  or  any  part  of  the  substance  in  the  form 
of  personal  or  real  property,  with  a  power  to  con- 
vey the  fee,  when  the  income  does  not  suffloa 

Bill  in  equity  by  William  Ames,  trustee, 
against  Samuel  Ames,  to  determlpe  com- 
plainant's power  as  trustee  under  a  will 
to  convey  a  good  title  in  fee-simple  under 
bis  contract  uf  sale.  Decree  directing  spe- 
cific performance.  The  will  of  Sullivan 
Dorr,  complainant's  testator,  provides  as 
follows:  "The  remaining  one-tblrd  part 
of  said  residuary  [estate]  I  give,  devise, 
and  bequeath  unto  my  nepbew  W.  A.,  in 
trust  for  tbe  uses  and  purposes  following, 
that  is  to  say :  That  said  trustee  shall 
collect  and  receive  all  the  rents,  dividends, 
profits,  and  income  that  may  arise  or  ac- 
crue from  or  out  of  said  one-third  part, 
and  the  same,  from  time  to  time.  In  his 
own  discretion,  apply  and  appropriate  for 
tbe  sole  use  and  benefit  of  my  said  sister 
C,  for  and  during  the  term  of  her  natural 
life;  hereby  authorizing  and  empowering 
my  said  trustee,  in  bis  discretion  and  if  he 
shall  at  any  time  deem  it  wise  and  expi>- 
dient,  to  apply  and  appropriate  tbe  whole 
or  any  portion  of  the  body  or  capital  of 
said  onn-tbird,  so  held  in  trust  as  afore- 
said, to  the  use  and  benefit  of  my  said  sis- 
ter C.  during  her  life-time;  and,  upon  the 
decease  of  my  said  sister  C.  I  hereby  direct 
my  said  trustee  to  assign,  transfer,  and 
convey  tbesald  one-third  part  of  my  resid- 
uary estate,  or  such  portion  thereof  as 
shall  remain  in  bis  hands,  unto  the  chil- 
dren of  my  said  sister  C,  or  tboir  descend- 
ants, in  equal  portions,  share  and  shore 
alike,  tu  bave  and  to  hold  the  same  unto 
them,  tbeir  heirs  and  assigns,  forever." 

Nathan  H.  Traman,  for  complainant. 
Samuel  Amea,  pro  ae. 

Stinebs,  J.  TTnder  the  will  before  us,  tbe 
trustee  of  Mrs.  Carrington  taken  an  estate 
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]n  tee-Bimple.  As  stated  In  Waterman  v. 
Grtsene,  12  R.  I.  483,  "it  Is  well  settled  that 
words  of  inheritance  are  not  necessary  in 
a  will  to  pass  a  fee,  if  an  Intent  to  pass 
it  is  other  wise  evinced. "  Such  an  intent  is 
clearly  shown  by  the  direction  to  the  trus- 
tee, upon  the  decease  of  Mrs.  Carrlngton, 
"to  assign,  transfer,  and  convey  the  said 
one-third  part  of  my  residuary  estate,  or 
such  portion  thereof  as  aliall  remain  In 
his  bands,  unto  the  children  of  my  said  sis- 
ter Candace,  or  their  descendants,  in  equal 
portions,  share  and  share  alike,  to  have 
and  to  hold  the  same  unto  thein,  tbeir 
heirs  and  assigns,  forever."  The  estate 
thus  to  he  conveyed  by  the  trustee  is  an 
estate  In  fee  simple.  Heconld  not  convey 
such  an  estate  if  he  did  not  receive  it.  If 
he  took  only  an  estate  for  life  of  Mrs.  Car- 
rlngton, with  remainder  vested  In  her  de- 
scendants, there  would  be  no  necessity  for 
a  conveyance  from  him  to  them.  Tn  this 
case,  as  In  Waterman  v.  Greene,  Gen.  St.  B. 
I.  c.  171,  S  5,  went  into  effect  after  the  exe- 
cution of  the  will.  Has  the  trustee  a 
power  of  sale  under  the  will?  He  is  au- 
thorized and  empowered  "in  his  discre- 
tion, and  if  he  shall  at  anytime  deem  It 
wise  and  expedient,  to  apply  and  appro- 
priate the  whole  or  any  portion  of  the 
body  or  capital  of  said  une-third,  so  held 
in  trust  as  aforesaid,  to  the  use  and  bene- 
fit of  my  said  sister  Candace  during  her 
life-time."  Express  authority  to  sell  is 
not  here  given  to  the  trustee,  but  express 
authority  is  not  requisite  in  cases  where  it 
is  necessarily  Implied.  The  rule  is  clearly 
stated  in  2  Perry,  Trusts,  §  766:  "  No  par- 
ticular form  of  words  is  necessary  to  cre- 
ate a  power  uf  sale.  Any  words  which 
show  an  Intention  to  create  such  a  pow- 
er, or  any  form  of  Instrument  which  im- 
poses duties  upon  a  trustee  that  be  can- 
not perform  without  a  sale,  will  necessa- 
rily create  a  power  of  sale  in  the  trustee. " 
See,  also.  Hill,  Trustees,  *471,  and  cases 
cited;  1  Sugd.  Powers,  "SIS. 

Our  inquiry,  therefore,  is,  does  this  will 
impose  duties  upon  the  trustee  which  re- 
quire a  power  of  sale  to  enable  him  to  per- 
form them  ?  We  think  it  does.  When  be 
deems  it  wise  or  expedient,  be  is  to  " apply 
and  appropriate  the  whole  or  any  por- 
tion of  the  body  and  capital"  of  the  trust- 
estate  to  the  use  and  benefit  ot  Mrs.  Car- 
rlngton during  her  life.  The  defendant 
suggests  that  "body  "  and  "capital"  seem 
to  be  used  synonymously,  and  that  cap- 
ital Indicates  personal  rather  than  real  es- 
tate. Undoubtedly  the  word  "capital"  Is 
more  frequently  used  with  reference  to  per- 
sonal property,  e.  g.,  with  reference  to  the 
capital  stock  of  a  corporation  or  the  busi- 
ness fund  of  a  firm.  Yet  in  either  of  these 
cases  it  may,  and  often  dues.  Include  real 
estate.  In  New  Haven  v.  Bank,  31  Conn. 
106,  the  term  "capital  stock"  was  held  to 
include  both  real  and  personal  estate. 
The  word  "capital"  suggests  personalty, 
because  It  presents  to  the  mind  a  sum  of 
money  which  is  the  equivalent  for  other 
forms  of  property.  We  cannot  restrict  its 
meaning  to  this  use,  nor  say  that  It  so 
commonly  means  personalty  that  we 
must  conclude  that  the  testator  so  meant. 
The  real  and  personal  estate  in  this  will 
are  blended  in  the  same  residuary  provis- 


ion. In  one  can  be  sold,  tbe  other  can,  and 
vice  versa..  But  how  can  the  trustee  "  apply 
and  appropriate  the  wholeorany  portion' 
of  the  trust-estate  to  tbe  use  of  the  benefi- 
ciary without  sale.  As  suggested  by  tbe 
complainant's  counsel,  she  cannot  eat, 
drink,  or  wear  real  estate  or  shares  of 
stock ;  and  in  many  cases  the  only  way 
in  which  they  could  be  appropriated  to 
her  use  and  benefit  would  be  by  turning 
them  into  some  other  kind  of  property, 
which  of  itself  implies  a  power  of  sale.  The 
•direction  to  the  trustee  to  convey  to  the 
children  such  portion  of  the  trust-estate 
"as  shall  remain  in  his  bands"  also  indi- 
cates that  the  testator  contemplated  the 
sale  of  a  part,  or  all,  it  necessary.  We 
think  the  words  "body  or  capital,"  as 
used  in  the  will,  mean  the  principal  or 
substance  of  the  estate,  from  which  Income 
may  be  derived,  and  that  the  authority 
to  appropriate  "the  whole  or  any  por- 
tion" of  it  means  an  authority  to  dispose 
ot  aud  to  appropriate  the  whole  or  any 
part  of  the  substance,  in  the  form  of  real 
or  personal  property,  when  the  income 
does  not  sufSce.  Tbe  language  may  be  un- 
usual to  indicate  a  power  of  sale,  but  we 
think  it  is  sufiBcient.  A  general  authority 
to  sell  also  implies  a  power  to  convey  the 
fee.  No  question  is  made  as  tu  tbe  suffi- 
ciency of  the  personal  estate  to  pay  tra- 
des ;  nor  as  to  the  good  faith  ot  the  trus- 
tee in  exercising  this  diecretion ;  nor  na  to 
security  for  the  application  ot  the  fund. 
Consequently,  considering  that  the  trus- 
tee has  power  to  pass  an  estate  in  fee-sim- 
ple, we  see  no  reason  why  the  contract 
should  not  be  performed.  Decree,  accord- 
ingly. 

"  (15  E.  I.  V) 

State  v.  McGdire.* 
(Suxn-eme  Court  of  Rhode  Island.    May  28, 1885.) 

WiTSEgs  — Tkstiftino  in  His  Own  BEHAi.r- 
Cbsdibilitt  ▲nd  Ihpeachmbnt. 
Pub.  St  R.  I.  0.  214,  S  88,  provides  dista 
person  who  has  been  convicted  of  a  felony  may 
testify  like  any  other  witness,  except  that  such 
conviction  maybe  shown  to  affect  his  credibility. 
Section  89  provides  that  "no  respondent  in  a 
criminal  prosecution,  offering  himself  as  a  wit- 
ness, shall  be  excluded  from  testifying  because 
he  is  such  respondent. "  Held,  that  a  defendant 
in  acriminal  proceeding,  who  testifies  in  his  own 
behalf,  becomes  liable  tu  impeachment,  and  tbe 
record  of  a  former  oonvictlon  may  be  shown  to 
affect  his  oredlbility. 

Exceptions  from  court  of  common  pleas. 

Action  by  tbe  state  against  Patrick  Mc- 
Ouire  on  indictment.  Defendant,  on  con- 
viction, brings  exceptions.  Exceptions 
overruled. 

SamuelP.  Colt,  Atty.  Gen., for  the  State. 
George  J.  West,  for  defendant. 

Per  Curiam.  The  only  question  raised 
by  tbe  exceptions  is  whether,  if  a  defend- 
ant on  the  trial  of  an  indictment  against 
him  testifies  in  bis  own  behalf,  it  is  com- 
petent for  the  state  to  introduce  tbe  record 
of  his  previous  conviction  of  a  felony  to 
impeach  his  credibility  as  a  witness.    We 

1  This  case,  filed  Hay  23, 1885,  is  now  published 
by  request,  with  others,  in  order  that  the  Atlan- 
tic Reporter  may  cover  all  oases  in  volume  16, 
Rhode  Island  Reporta. 
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think  there  can  be  no  doobt  that  such  tes- 
timony ie  admiselble.  At  common  law  a 
person,  after  such  conviction,  was  incom- 
petent to  testify,  and  upon  production  of 
therecord  was  utterly  excluded.  Our  stat- 
ute modifies  the  common  law  by  provld- 
inar  that  such  a  person  "sball  be  admitted 
to  testify  Ulce  any  other  witness,  except 
that  such  conviction  or  sentence  may  be 
shown  to  affect  his  credibility. "  Pub.  St. 
R.  I.  c.  214,  §  38.  Under  this  provision  the 
credibility  of  any  ordinary  witness  who 
has  been  convicted  of  felony  can  be  im- 
peached by  the  production  of  the  record 
of  his  conviction.  The  only  question, 
therefore,  is  whether  a  defendant  in  a  crim- 
inal or  civil  case,  who  takes  the  witness 
stand  in  bis  own  behalf,  is  privileged  be- 
yond ordinary  witnesses  from  impeach- 
ment in  this  manner.  We  can  see  no  rea- 
son why  be  should  be.  The  enabling  pro- 
vision is  simply,  "No  respondent  in  a 
criminal  prosecution,  offering  himself  as 
a  witness,  shall  be  excluded  from  testify- 
ing because  be  Is  such  respondent. "  Id.  c. 
214,  §  39.  We  think  that  when  he  testifies 
as  a  witness  on  bis  own  offer,  he  becomes 
liable  to  impeachment  like  any  other  wit- 
ness.   Exceptions  overruled. 


(U  R.  I.  24) 


State  v.  Smith.i 


{Su/preme  Court  of  Rhode  Island.    Hay  28, 1886.) 
EsBPiNO  HousB  OP  III  Fahb. 

1.  On  the  trial  of  an  indictment  tor  keeping 
a  honse  of  III  fame,  it  is  not  error  to  charge  ttiat 
the  defendant  was  guilty  it  she  let  her  rooms  to 
prostitutes  for  prostitution,  or  Icnowingly  per- 
mitted them  to  bis  used  and  resorted  to  for  that 
purpose,  though  the  occupants  were  merely  board- 
era  or  lodgera,  and  were  not  employed  to  ply 
their  business  by  her  as  mistress  of  the  house. 

2.  It  is  not  a  crime  to  let  rooms  to  prostitutes, 
for  quiet  and  decent  occupation,  nor  to  permit  a 
house  to  be  visited  by  disreputable  people,  if 
they  visit  it  for  innocent  and  proper  purposes. 

Exceptions  to  court  of  common  pleas, 
Providence  county. 

Action  by  the  state  against  Nellie  Smith 
on  indictment  for  keeping  a  house  of  ill 
fame.  Defendant  was  found  guilty,  and 
brought  exceptions.  Exceptions  over- 
ruled. 

Samael  P.  Colt,  Atty.  Oen.,  for  the 
State.    George ./.  Weat.  for  defendant. 

DnRFEB,  C.  be  defendant  was  in- 

dicted in  the  co^.  c  of  common  pleas  for 
keeping  and  maintaining  "a  building, 
place,  and  tenement  used  as  a  bouse  of  111 
fame,  resorted  to  for  prostitution  and 
lewdness,  ♦  •  •  and  for  the  habitual 
resort  of  intemperate,  idle,  dissolute. 
Dolsy,  and  disorderly  persons."  On  tbe 
trial  the  government  offered  testimony 
tending  to  prove  that  dissolute  women 
lodged  and  lived  at  the  house  of  the  de- 
fendant, and  brought  men  with  them  to 
tbe  bouse,  and  solicited  men  on  the  streets 
for  purposes  of  prostitution.  The  defend- 
ant offered  testimony  tending  to  prove 
that  she  let  her  rooms  to  female  lodgers 

>Tbi8  case,  filed  May  28,  1886,  is  nowpubllsbed 
by  request,  with  others,  in  order  that  the  Atlan- 
tic Reporter  may  cover  all  cases  in  volume  15, 
Rhode  Island  Reports. 


at  three  dollars  per  week,  and  that  she 
did  not  know  what  the  character  of  the 
lodgers  was,  and  that  no  one  to  her 
knowledge  resorted  to  her  house  lor  tlie 
purposes  of  prostitution.  The  jury  found 
the  defendant  guilty.  Tbe  case  comes 
here  on  exceptions  for  alleged  error  in 
the  charge  of  the  court  below.  Thecharge 
is  reported  in  extenso.  In  the  course  of 
it  tbe  court  referred  to  testimony  of  the 
defendant  to  the  effect  that  the  hoase 
complained  of  was  her  house,  and  that  to 
obtain  a  livelihood  she  took  a  few  board- 
ers, and  let  her  rooms  occasionally,  as  she 
bad  opportunity,  and  instructed  the  Jury 
that  the  defendant  had  a  right  to  let  her 
rooms  in  a  legitimate  way;  but  that  If 
she-  let  her  rooms  to  women  for  the  pur- 
poses of  prostitution,  then  she  was  as  guil- 
ty as  If  she  had  herself  employed  the  wo- 
men for  those  purposes;  and  also  that, 
while  it  was  not  necessary  for  the  state 
to  prove  specific  acts  of  Immorality,  it 
was  necessary  lor  the  state  to  satisfy  the 
Jury  that  such  acts  were  committed  in  the 
rooms,  and  that  the  defendant  knew  or 
bad  reason  to  know  they  were  com- 
mitted there,  or  let  her  rooms  to  the  end 
that  they  might  be  committed  there,  or 
that  she  knowingly  permitted  her  house 
to  be  used  for  the  habitual  resort  of  in- 
temperate. Idle,  dissolute,  noisy,  and  dis- 
orderly persons.  At  the  close  of  the 
charge  the  defendant  requested  the  court 
to  Instruct  the  Jury  that,  if  they  believed 
that  the  persons  who  frequented  the  house 
were  boarders  or  visitors,  the  defendant 
was  not  responsible.  The  court  refused 
to  grant  tbe  request  without  modification. 
In  making  the  modification  the  court  used 
some  expressions  which,  disconnected 
from  the  rest  of  thecharge,  might  be  un- 
derstood to  mean  that  tbe  defendant,  if 
she  simply  let  her  rooms  to  prostitutes, 
knowing  them  to .  be  such,  or  if  she  suf- 
fered her  bouse  to  be  frequently  visited  b^ 
the  disreputable  classes  of  people  men 
tioned  in  the  indictment,  mightbeconvict 
ed.  If  the  court  meant  to'  be  so  under- 
stood, it  was  doubtless  error.  It  is  not  a 
crime  for  a  person  to  let  his  rooms  to 
such  women,  simply  as  be  would  let  them 
to  reputable  women,  for  quiet  and  decebt 
occupation.  Neither  Is  it  a  crime  for  a 
person  to  suffer  his  house  to  be  visited 
by  disreputable  people,  if  they  only  visit 
it  for  innocent  and  proper  purposes.  For 
instance,  a  keeper  of  a  restaurant  would 
not  be  indictable  for  keeping  and  main- 
taining a  building,  place,  ortenement  used 
for  the  habitual  resort  of  Intemperate, 
idle,  dissolute,  noisy,  and  disorderly  per- 
sons, merely  t)ecause  such  persons  are  ac- 
customed to  come  to  his  restaurant  to 
get  their  meals,  If  while  there  they  behave 
In  a  proper  manner.  Taking  the  language 
In  connection  with  the  rest  of  tbe  charge, 
however,  we  think  the  court  did  not  in- 
tend the  broader  meaning.  Doubtless 
what  the  court  meant,  and  what  it  was 
understood  to  mean,  was  that  the  de- 
fendant was  guilty  if  she  let  her  rooms  to 
prostitutes  for  prostitution,  or  knowing- 
ly permitted  them  to  be  used  and  resort- 
ed to  for  that  purpose,  though  the  occu- 
pants were  merely  boarders  or  lodgers, 
and  were  not  employed  to  ply  their  busl- 
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nesB  by  tier  as  mletresB  of  the  houae.  The 
question  Is  tberetore  wbetber  tliere  is  er- 
ror in  aucb  an  iDStruction,  and  this  la  tbe 
question  whicb  was  argued  by  thecoansel 
for  the  defendant.  The  counsel,  to  show 
that  there  is  error,  cites  Regina  v.  Stan- 
nard,  Leigh  &  C.  349,  and  Com.  v.  Church* 
ill,  130  Mass.  148.  These  were  cases  in 
whicb  tbe  owners  of  tbe  houses  com- 
plained of  leased  them  to  tenants.  In 
Segina  V.  Stannard  tbe  owner  let  bis 
whole  house  in  parts  to  women  as  week- 
ly tenants,  who,  with  his  knowledge  and 
assent,  used  their  respective  rooms  for 
tiie  purposes  of  prostitution.  Tbe  owner, 
however,  retained  no  part  ul  tbe  bouse 
for  himself,  nor  did  be  keep  a  key  or  re- 
serve a  right  ot  entry.  Tbe  bouse  was 
left  wholly  in  the  control  of  tbe  tenants. 
In  Com.  V.  Churchill  the  owner  had  given 
a  written  lease  of  tbe  house.  The  cases 
differ  materially  from  tbe  case  at  bar ;  for 
In  the  case  at  bar  the  owner  continued  to 
live  in  her  house  as  tiie  mistress  of  It,  the 
women  who  occupied  her  rooms  being 
merely  boarders  or  lodgers.  She  had 
power  to  eject  them  at  any  time,  if  they 
were  using  her  rooms  for  tbe  purposes  of 
prostitution.    And  see  Pub.  St.  R.  I.  c.  80, 


S4.1  We  think,  therefore,  that  if  the  de- 
fendant, vv bile  so  living  in  her  bouse  and 
remaining  tbe  mistress  of  it,  knewt'iat 
her  boarders  or  lodgers  were  using  the 
rooms  for  the  purposes  of  prostitution, 
and  continued  to  let  tbem  for  such  uses, 
she  was  properly  convicted  of  keeping  and 
maintaining  a  tenement  used  as  house  of 
ill  fame,  resorted  to  for  prostitution  and 
lewdness.  She  must  be  held  to  have  kept 
her  bouse. for  that  purpose,  when,  remain- 
ing  the  mistress  of  it,  she  let  her  rooms  to 
women  who  paid  ber  for  the  use  of  tbem 
for  that  purpose,  as  much  as  If,  instead 
of  a  stipulated  price,  they  bad  paid  her 
a  percentage  of  their  illicit  gains.  Tbe 
other  exceptions  were  not  pressed,  and 
are  overruled. 

"Sea  4.  It  any  person,  being  a  tenant  or  occa- 
pant,  under  any  lawful  title,  of  any  building  or 
tenement  not  owned  by  him,  shall  use  such  prem- 
ises, or  any  part  thereof,  for  any  of  the  purposes 
enumerated  in  section  one  of  tnis  chapter,  snch 
use  shall  annal  the  lease  or  other  title  under 
which  said  occupant  holds,  and,  without  any  act 
of  the  owner,  shall  oanse  the  right  of  possession 
thereof  to  revert  and  vest  in  him,  and  said  owner, 
may  make  immediate  entry  thereon  without  pro- 
cess of  law. " 


End  of  VoLima  S3. 
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